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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITYO08
PO Box 13331
Denver, CO 80201-3331,

DOUGLAS BAILEY

Suite 514

2600 Virginia Avenue, NW
Washington, DC 20037

ROGER CRAVER
4121 Wilson Blvd., 11th Floor
Arlington, VA 22203

HAMILTON JORDAN
1371 Wesley Parkway
Atlanta, GA 30327

ANGUS KING
15 Potter Street
Brunswick, MFE 04011

JERRY RAFSHOON
3123 Dumbartom Street, NW
Washington, D.C, 20007-3309

CAROLYN TIEGER
1909 K Street, NW
Suite 400

Washington, D.C, 20006

Plaintiffs,
V.
FEDERAL ELECTION COMMISSION
999 E Street, NW
Washington, D.C. 20463,
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COMPLAINT FOR INJUNCTIVE AND DECLARATORY RELIEF

NATURE OF THE CASE

This action challenges the legality and constitutionality of the Federal Election
Commission’s (“FEC” or the “Commission”) recent determination (Advisory Opinion 2006-20)
that Unity08 is a “political committee” as that term is defined by the Federal Election Campaign
Actof 1971, 2 U.S.C. §§ 431 et seq. (“FECA” or the “Act”). The Commission’s determination
means that the donations that Plaintiff Unity08 is collecting to pay the expenses of its efforts to
qualify in various states as a political organization with a place on the ballot in the 2008
presidential election are subject to the limitations of the Act, Unity08 has not yet selected
candidates for the offices of President and Vice President, and does not intend to do so until the
summer of 2008. Unity08's expenses to qualify for a ballot position as a party prior to the
identification of a candidate constituie core political speech that, under Supreme Court
precedent, do not fall within the scope of the FECA and, in any cvent, are protected from
regulation and limitation by the First Amendment,

Plaintiffs request that this Court: (1) give this case expedited consideration; (2) declare
that the Commission’s determination that Unity08 is a “political committee,” is arbitrary and not
in accordance with law and in violation of the First Amendment; and (3) preliminarily and
permanently enjoin the FEC from any enforcement of Unity08’s alleged obligation to register
with the FEC, report its receipts and expenditures, or limit the amount of the donations that it
receives from contributors or the amount that it expends.

JURISDICTION AND VENUE

1. The action arises under the United States Constitution; the Federal Election

Campaign Act of 1971, 2 U.S.C. §§ 431 et seq., as amended by the Bipartisan Campaign Reform
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Act 012002, Pub. L. No. 107-155; the Administrative Procedure Act (“APA™), 5 US.C. §§ 551-
706; and the Declaratory Judgment Act, 28 U.S.C. §§ 2201-2202. This Court has jurisdiction
pursuant to 28 U.8.C. § 1331, and 5 U.S.C. §§ 702-704.

2. Venue is proper in this District pursuant to 28 U.S.C. § 1391(e). The Defendant
is a United States agency headquartered in this District. In addition, a substantial part of the
events giving rise to the Plaintiffs’ claims occurred in this District.

PARTIES

3. Plaintiff Unity08 is a not-for-profit corporation organized under the laws of the
District of Columbia and exempt from federal income tax under section 527 of the Internal
Revenue Code of 1986, as amended.

4. Plaintiff Douglas Bailey is eligible to vote for President of the United States in the
State of Virginia. He is registered as a Republican. He is one of the founders of Unity08, and is
now its chief executive officer and a member of its Board of Directors.

5. Plaintiff Roger Craver is eligible to vote for President of the United States in the
State of Massachusetts. He is registered as a Democrat. He is one of the founders of Unity(8,
and 1s a member of its Board of Directors.

6. Plaintiff Hamilton Jordan is an individual eligible to vote for President of the
United States in the State of Georgia. He is registered as a Democrat. He is one of the founders
of Unity08, and is a member of its Board of Directors.

7. Plaintiff Angus King is eligible 1o vote for President of the United States in the
State of Maine. Mr. King was elected Governor of Maine as an Independent. He is a member of

Unity08’s Board of Directors.
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8. Plaintiff Jerry Rafshoon is eligible to vote for President of the United States. He
is registered as a Democrat. He is one of the founders of Unity08, and is a member of its Board
of Directors.

9. Plaintiff Carolyn Tieger is eligible to vote for President of the United States in the
District of Columbia. She is registered as a Republican. She is a member of Unity08's Board of
Directors.

10.  Defendant FEC is the federal administrative agency responsible for the
enforcement of FECA. Three of its six Commissioners are Republican and three are Democrat.
The Commission’s offices are located at 999 E Street, N.W., Washington, D.C.

FACTUAL ALLEGATIONS

1. Plaintiff Unity08 is a political movement of voters who believe that the major
political parties have focused too much attention on “wedge” issues that appeal primarily to their
“base” of voters to the detriment of the discussion on the critical issues that face our country
today. Unity08’s website defines its goal as “getting our country back on track by nominating
and electing a Unity Ticket in the ‘08 presidential election to promote leadership, not
partisanship.” Unity08 also intends to have the American people select the nominees for that
Unity Ticket in the summer of 2008 through an Internet on-line nominating convention. At this
Conven_tion, every person who has registered on the Unity08 website to serve as a delegate is
eligible to participate. The Unity08 nominees for president and vice president may be candidates
from either or both of the two major political parties, or may be independent candidates. At a
minimum, Unity08 secks to effect major change and reform in the 2008 national elections by
organizing a group of voters who comprise at least 20% of the national electorate {approximately

20,000,000 voters) and whose commitment to the Unity08 agenda of addressing critical issues
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will have to be accounted for by the major partics -- the Republican and Democratic parties -- if
those parties are to be successful in the 2008 presidential election,

12, Unity08 did not support or oppose any candidates in the 2006 elections, nor does
it intend to support or oppose any candidates in any congressional, state, or local election at any
time in the future. Unity08 will not have any candidates until the summer of 2008, when its on-
line convention is held. Unity08 will not support or oppose any candidates until that time,

13. Unity 08s present efforts focus on two things: (1) disseminating through a
website of its analysis that the country needs to focus on crucial issues, and its intention to select
and elect a Unity08 ticket; and (2) raising and spending money to qualify Unity08 for a position
on the ballot in the approximately thirty-seven (37) states that permit a new political organization

to qualify as a political organization for a place on the ballot in a general election and field

candidates for the offices of President and Vice-President. A political organization with a ballot
line has the right to place the candidate it selects at its caucus or convention on the ballot along
with the candidates of the other qualified political organizations, such as the Republican and
Democratic Parties. If a new political organization does not have a ballot line, or, as is the case
in approximately thirteen (13) states, cannot get a ballot position as an organization, the
organization’s candidate must generally qualify in his/her name as an independent candidate.
Such efforts cannot commence, of course, until a candidate has been selected. Since Unity08
does not intend to choose a candidate until the summer of 2008, it is important that it qualify for
a ballot position as an organization in as many states as possible. All state laws enable the
Republican Party and the Democratic Party to have ballot positions available for their chosen

candidates.
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14, The effort needed to qualify for a position on the ballot as a political organization
differs {rom state to state, but in general, it requires the political organization to circulate
petitions in support of its appearance on the ballot as an organization among registered voters
and to obtain a certain number of signatures on those petitions, usually 1% to 3% of the
individuals who voted in the last election for President or for the Governor of the state.
Approximately one-third more signatures than the minimum required must be collected because
a substantial number of signatures will be challenged and/or invalidated by state election
officials. Unity08 estimates that qualifying for ballot access in all thirty-seven (37) states could
cost as much as $10 million. Additional expenses may result from the need to challenge a state’s
refusal to qualify Unity08 for the ballot, or to defend a challenge to a ballot qualification.

15, Unity08 is currently soliciting funds primarily through the Internet and personal
contacts. At its inception, Unity08 decided, as a matter of policy, not to solicit or accept money
or anything of value from any corporation, foreign national, or government contractor. It
concluded, however, that, in order to have the best possible chance of raising sufficient monies to
defray the cost of obtaining ballot access as a organization in thirty-seven (37) states prior to the
2008 election, it should accept donations from individuals, which may be in the form of loans,
without limitation as to amount.

16.  Because Unity08 did not have an identified candidate, and would not have an
1dentified candidate until shortly before the 2008 election, it believes that it does not constitute a
“political committee” under the FECA; however, in an abundance of caution, on May 30, 2006,
Unity08 filed with the FEC, pursuant to § 437f of the FECA, an Advisory Opinion Request
seeking confirmation that Unity08 was not now a “political committee” and would not become a

“political committee™ until such time as it decided to support a clearly identified candidate for
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federal office. On the advice of counsel, pending receipt of the Advisory Opinion, Unity08
voluntarily imposed a $5,000 limitation on donations from individuals.

17 On October 10, 2006, after requesting and receiving two extensions from Unity08
of the mandatory sixty-day period for a response, the FEC issued Advisory Opinion 2006-20.
The Commission concluded there that “[m]onies spent by Unity 08 to obtain ballot access
through petition drives will be expenditures.” AO at 3. Based on its finding that Unity08’s
expenses are “expenditures under the Act,” the Commission concluded that Unity08 would be a
“political committee” once it paid more than $1,000 worth of expenses for that purpose. AO at
5. The Commission also concluded that Unity 08 met the “major purpose” test for a “political

committee™ set forth in Buckley v Valeo. In Buckley, the Supreme Court held that an

organization could not be considered a “political committee” under the Act, unless its major
purpose was the election or defeat of a candidate. Although the Commission recognized that
Unity 08 planned to qualify for ballot access only as an organization, the Commission concluded
that Unity08 was a “political committee,” because Unity08’s major purpose was the election of a
president and vice-president even though no particular candidate had yet been identified. Id. As
a “political committee” Unity08 would be required to register and file reports of receipts and
expenditures with the FEC, and it would have to limit its donations from individuals to $5.,000
per year, including loans, which under the Act are treated as “contributions” that are subject to
the Act’s restrictions.

18.  Inlight of the threat of prosecution by the FEC and possible civil and criminal
penalties for itself and its donors, Unity08 has voluntarily restricted donations from individuals
to $5,000 per year. Without this threat, Unity08 would seek and would receive much larger

donations and loans from willing contributors. The individual Plaintiffs to this suit are
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contributors to Unity08 and would all have contributed substantially more that $5,000 except for
the threat of prosecution by the FEC that could result in civil or criminal penalties. Restrictions
on fundraising have infringed on Plaintiffs’ First Amendment speech and associational rights.
Unity08 has had to curtail efforts to communicate its ideas and solicit supporters. It has delayed
the commencement of its petition drives, and it has limited the number of states in which it can
circulate petitions. Every day its petition drives are delayed, its goal of fielding candidates for
president and vice president in the fifty states is threatened.

19. Plaintffs are suffering ongoing injury and their First Amendment rights are
violated because of the FEC’s ruling that signature-gathering, ballot qualifying expenses are
expenditures, and that these expenditures promote Unity08 in such a way that Unity08 qualifies
as a “political committee” subject to the restrictions and limitations of the FECA. This means
that Unity is inhibited in achieving ballot access in the states that allow it to do so. In other
words, the faulty FEC conclusion that Unity08 supports a specific candidate inhibits the party
from qualifying for ballot access, from concurrently engaging in protected political speech in
petitioning voters, and from attracting potential nominees to compete for the Unity0O8 convention
endorsement because the endorsement may not come with ballot access in all states.

COUNT ONE

The FEC’s Determination that Unity08 Is a Political Committee Is Arbitrary and Not In
Accordance With Law

20, Plaintiffs reallege and incorporate by reference all the allegations contained in
paragraphs 1-19.
21. This Court should hold unlawful and set aside the FEC’s action, findings, and

conclusions as they are arbitrary and not in accordance with law. 5 U.S.C. § 706(2XA). The
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action is beyond the authority granted the FEC by the FECA, and is contrary to its own prior
rulings.

22, The FECA regulates as “expenditures” only those expenses incurred by a
“political committee™ to support or oppose a clearly identified candidate for federal office.

23, Unity08 has no candidates, and is not supporting or opposing any person as a
candidate, clearly identified or otherwise. Support for a clearly identified candidate is required
by the Supreme Court before the definition of “expenditure” or “political committee” can apply.

24, Assuch, the FEC’s determination that expenses incurred in gathering signatures
to qualify Unity08 as a party are “expenditures” is arbitrary and not in accordance with law.

25. By imposing such a requirement, the FEC action will unlawfully restrict the
Unity’s ability, as a party, to lawfully influence federal elections.

COUNT TWO

The FEC’s Determination That Unity08 Is a Political Committee Infringes Plaintiffs’ First
Amendment Speech and Associational Rights

26.  Plaintiffs reallege and incorporate by reference all the allegations contained in
paragraphs 1-25.

27. Under Buckley v. Valeo, 424 U.S. 1 (1976), and McConnell v. FEC, 540 U.S. 93

(2003), the First Amendment to the United States Constitution prohibits the FEC from restricting
the types and amounts of funds used to influence federal elections unless the restrictions are
narrowly tailored to prevent corruption or the appearance of corruption in the electoral process.
28.  This standard permits regulation by the FEC of entities as political committees
which take in or expend greater than $1,000 in order to influence an election for federal office by

supporting or opposing a clearly identified candidate,
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29 The challenged restriction on Unity08 does not purport to prevent corruption or
the appearance of corruption in the electoral process, and serves no such purpose in this case,

30. Unity08 has no candidates, and is in no way supporting or Opposing any person as
a candidate, clearly identified or otherwise, Under these circumstances, the FEC cannot
legitimately be preventing Unity08 from corrupting a federal election or creating the appearance
of corruption in the electoral process,

31. Asapplied to signature collection and party qualification, the Commission’s
interpretation of “expenditure” to cover expenses incurred by Unity08 to gather signatures to
qualify as a party unconstitutionally burdens the rights of free speech and free association in
violation of the First Amendment because it limits Plaintiffs’ ability to form their party,
disseminate the party’s message, engage in petitioning which is core political speech, qualify the
parly so as to generate political debate about the future of the country, and attract candidates in
2008 to advocate for the party in the presidential election.

32. The Commission’s interpretation severely burdens Plaintiffs’ ability to spend
funds to engage in core political speech such as petitioning, gathering signatures, and qualifying
for states” ballots, and severely burdens Plaintiffs® ability to engage in constitutionally protected
core political speech,

33. Inaddition, because the restrictions are not narrowly tailored to prevent
corruption or the appearance of corruption, or to serve any other compelling government interest,
and because the challenged regulations are vague and overbroad in that they could apply to any
party seeking ballot qualification, they violate the First Amendment to the United States

Constitution.

210 -
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34, The Supreme Court has narrowed the scope of the FECA to require that
expenditures be made in support or opposition of a “clearly identified candidate” in order for the
FEC constitutionally to regulate a group as a “political committee.” Regulation as a “political
committee” means limitations on the amount a party can accept in contributions from an
individual. By improperly limiting the amount Unity08 can accept from individuals by
mistakenly deeming it a “political committee,” the FEC is burdening Plaintiffs’ ability to raise
money to engage in core political speech.

35.  Therefore, the FEC’s opinion, because Unity08 is neither supporting nor opposing
any “clearly identified candidate,” is unconstitutional as applied to Unity08.

PRAYER FOR RELIEF

WHEREFORE, pursuant to the Declaratory Judgment Act, 28 U.S.C. §§ 2201-2202, and
the APA, 5 U.S.C. §§ 702-704, 706(2), Plaintiffs seeks a judgment:

a. Preliminarily enjoining enforcement of the FEC’s ruling and Unity08’s alleged
obligation to register and report, and limit the amount of contributions and expenditures;

b. Permanently enjoining enforcement of the FECs ruling and Unity08’s alleged
obligation to register and report, and limit the amount of coniributions and expenditures, until
such time as Unity08 supports or opposes a clearly identified candidate;

C. Declaring that the FEC’s ruling is unconstitutional in violation of the First
Amendment as it applies to Unity08;

d. Declaring that the FEC’s determination that signature-gathering expenscs to
qualify Unity08 for the ballot as a party are “expenditures” violates the APA;

e. Declaring that the FEC’s classification of Unity08 as a “political committee”

violates the APA;

-11 -




Case 1:07-cv-00053-RWR  Document1l  Filed 01/10/2007 Page 12 of 12

f Costs and attorneys’ fees pursuant to any applicable statute or authority;

g. Such other relief as this Court deems just and appropriate.

No. 15784)
. 170936)

#gton, DC 2
Tel: (202) 429-3000
Fax: (202) 429-3902
rjordan@steptoe.com
jduffy@steptoe.com
tonorato{@steptoe.com

Counsel for Plaintiffs

Dated: January 10, 2007
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