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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS
BOSTON DIVISION

ROBINSON COMMITTEE, LLC and
JACK E. ROBINSON,

Case Number: 1:10-cv-11335-GAO
Petitioners, District Judge George A. O’Toole, Jr.
RESPONDENT’S MOTION

TO DISMISS THE PETITION

V.
FEDERAL ELECTION COMMISSION,

Respondent.

N N N N N N N N N N N N

RESPONDENT FEDERAL ELECTION COMMISSION’S
MOTION TO DISMISS THE PETITION

Pursuant to Federal Rule of Civil Procedure 12(b)(6) respondent Federal Election
Commission (“FEC”) moves to dismiss the Petition of Robinson Committee, LLC and Jack E.
Robinson. The motion should be granted, because the FEC did not act arbitrarily or capriciously
in assessing a civil money penalty against petitioners for their failure to timely file a report
disclosing their 2009 campaign finance activity, as required by the Federal Election Campaign
Act (“FECA), 2 U.S.C. 88 431-57. During the administrative proceedings, the FEC fully
considered petitioners’ arguments, and its final determination, which is entitled to deference, is
rationally supported by the administrative record.

In support of this motion, the FEC relies on its accompanying memorandum in support
and attached exhibits referenced by the Petition.

Respectfully submitted,

Phillip Christopher Hughey
Acting General Counsel
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COUNSEL FOR DEFENDANT
FEDERAL ELECTION COMMISSION
999 E Street NW
Washington, DC 20463
(202) 694-1650

Dated: October 8, 2010 e-mail: khancock@fec.gov

Certificate of Service

I, Kevin P. Hancock, certify that this document filed through the ECF system will be sent
electronically to the registered participants as identified on the Notice of Electronic Filing (NEF)
and paper copies will be sent to those indicated as non registered participants on October 8,
2010.

Dated: October 8, 2010 Respectfully submitted,

/s/ Kevin P. Hancock
Kevin P. Hancock
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS
BOSTON DIVISION

ROBINSON COMMITTEE, LLC and
JACK E. ROBINSON,

Case Number: 1:10-cv-11335-GAO
Petitioners, District Judge George A. O’Toole, Jr.
MEMORANDUM OF LAW

IN SUPPORT OF MOTION TO DISMISS

V.
FEDERAL ELECTION COMMISSION,

Respondent.

N N N N N N N N N N N N

RESPONDENT FEDERAL ELECTION COMMISSION’S
MEMORANDUM OF LAW IN SUPPORT OF ITS MOTION TO DISMISS

Petitioners Robinson Committee, LLC and Jack E. Robinson do not dispute that they
filed a Year End Report concerning the Committee’s 2009 campaign finance activity 81 days
later than required by law. Consistent with its regulations and delegated authority from
Congress, the Federal Election Commission (“FEC” or “Commission”) assessed a civil money
penalty against petitioners. Pursuant to Federal Rule of Civil Procedure 12(b)(6), the Court
should dismiss petitioners’ action seeking review of the FEC’s final determination, because they
cannot demonstrate that the Commission’s decision — which is entitled to great deference —
was arbitrary, capricious, an abuse of discretion, or otherwise contrary to law. The Commission
correctly rejected petitioners’ meritless argument that they were prevented from filing on time
because Robinson first had to file his tax return and respond to an FEC notice regarding a

separate matter.
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. BACKGROUND

A. The Parties

Respondent FEC is an independent agency of the United States government with
exclusive civil jurisdiction over the administration, interpretation, and enforcement of the
Federal Election Campaign Act (“FECA”), 2 U.S.C. 88§ 431-57. See generally 2 U.S.C.

88 437¢(b)(1), 437d(a), and 437g.

Petitioner Jack E. Robinson, a resident of Massachusetts, was a candidate in the
December 8, 2009 Republican primary election for U.S. Senate in Massachusetts. (Pet. §1.)
Robinson, who paid for his campaign exclusively with his own funds, lost the primary to Scott
Brown, the eventual winner of the general election. (Id. 1 1, 14.) Robinson is the treasurer of
his principal federal campaign committee, petitioner Robinson Committee, LLC. (Id. {2.)

B. Statutory and Regulatory Background

1. FECA’s Reporting Requirements

Congress enacted FECA as part of a comprehensive system of regulating the financing of
federal election campaigns. Among other things, FECA requires detailed public disclosure of
the finances of political committees — including the campaign committees of House and Senate
candidates. See 2 U.S.C. 88 432-34. The Supreme Court has explained that FECA'’s reporting
requirements “curb[] the evils of campaign ignorance and corruption that Congress found to
exist” by directly serving at least three substantial government interests: First, they “provide[]
the electorate with information” on the flow of campaign money “in order to aid the voters in
evaluating those who seek federal office”; second, they “deter actual corruption and avoid the
appearance of corruption by exposing large contributions and expenditures to the light of

publicity”; and third, the reporting requirements “are an essential means of gathering the data
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necessary to detect violations of [FECA’s] contributions limitations.” Buckley v. Valeo, 424 U.S.
1, 66-68 (1976).

To those ends, the FECA reporting requirements relevant here require each federal
candidate to have a principal campaign committee, see 2 U.S.C. § 432(e)(1), and the treasurer of
each committee is required to file with the FEC periodic reports that disclose the committee’s
finances, see id. § 434(a)-(b). The principal campaign committees of Senate candidates must file
their disclosure reports with the Secretary of the Senate, who must promptly forward copies of
the reports to the FEC. See id. 8§ 432(g). The FEC places these reports on the public record
within 48 hours of receipt. See id. § 438(a)(4).

2. Administrative Fines Program

“The administrative fines program was established by Congress in 1999, and “creates a
simplified procedure for the FEC to administratively handle reporting violations.”” Lovely v.
FEC, 307 F. Supp. 2d 294, 299 (D. Mass. 2004) (quoting H.R. Rep. No. 106-295, at 11 (1999)).
The Commission may assess civil money penalties against principal campaign committees
whose treasurers fail to file timely reports under 2 U.S.C. § 434(a). See 2 U.S.C.

8§ 437g(a)(4)(C)(i). When a vote of the six-member Commission determines that there is reason
to believe (“RTB”) a respondent has violated 2 U.S.C. 8 434(a), the FEC notifies the respondent
of the RTB finding, the factual and legal basis underlying the finding, the proposed civil penalty,
and the respondent’s right to challenge the decision. See 11 C.F.R. § 111.32. The proposed civil
penalty is calculated pursuant to a schedule, which takes account of whether the untimely report
was election sensitive, how late the untimely report was filed (if filed at all), the level of
monetary activity in the untimely report, and the respondent’s number of previous reporting

violations. Seeid. § 111.43.
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The respondent may challenge the Commission’s RTB finding in writing within 40 days
of being notified, but only on three grounds specified in the FEC’s regulations: (1) if the RTB
finding was based on a factual error; (2) if the FEC improperly calculated the civil money
penalty; or (3) if the committee and its treasurer used “best efforts to file in a timely manner.”
See 11 C.F.R. 8§ 111.35(b). An FEC Reviewing Officer reviews the respondent’s challenge and
the administrative record, and submits a written recommendation to the Commission. See id.

8 111.36(b), (e). The respondent has 10 days to respond to the reviewing officer
recommendation, but cannot raise any new arguments. See id. § 111.36(f). The Commission
then proceeds to a final determination of whether the respondent violated 2 U.S.C. § 434(a), and
whether to assess a civil penalty. See 11 C.F.R. 8 111.37.

If the Commission makes a final determination finding a violation and assessing a
penalty, the respondent may petition a federal district court for judicial review. See 2 U.S.C.

§ 437g(a)(4)(C)(iii).

C. Factual and Administrative Background

Petitioners’ 2009 Year End Report of Receipts and Disbursements (“Report™), covering
their campaign finance activity from November 19, 2009, through December 31, 2009, was due
to be filed by January 31, 2010. See 2 U.S.C. 8 434(a)(2)(A)(iii); Pet. 1 6. On December 28,
2009, the FEC e-mailed a notice to petitioners reminding them of this upcoming deadline. (See
Exh. A at 8-10 (FEC Year-End Report Notice, Dec. 28, 2009); see also id. at 3 (AF # 2122, FEC

Reviewing Officer Recommendation, Jun. 4, 2010 (“ROR”)).)* Nevertheless, the FEC did not

! On a motion to dismiss under Rule 12(b)(6), the court may consider documents

sufficiently referred to in the complaint. Gargano v. Liberty Int’l Underwriters, Inc., 572 F.3d
45, 47 n.1 (1st Cir. 2009). Each of the documents attached as exhibits to this motion were
referenced in the Petition. In addition, each of the documents attached as exhibits are official
public records, which the Court may also consider on a motion to dismiss. See id.
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receive the Report from petitioners by January 31, 2010. (See Pet. {7.) On February 17, 2010,
the FEC mailed petitioners a notice informing them the Report was overdue. (Exh. A at 11
(Letter from FEC to Jack E. Robinson, Feb. 17, 2010); see also Pet.  15; Exh. A at 3 (ROR).)
The notice also stated that there was no grace period for filing, and that the FEC may assess civil
money penalties starting on the day following the due date for the Report. (Exh. A at 11.)
Petitioners did not respond to this notice. (See id. at 3.)

On March 25, 2010, the Commission voted unanimously to find RTB that petitioners
violated 2 U.S.C. § 434(a), and to preliminarily assess a civil money penalty of $6,050. (See Pet.
18; Exh. A at 12 (Letter from FEC to Jack E. Robinson, Mar. 29, 2010 (“RTB Notice”).) The
FEC informed petitioners of the RTB finding by letter dated March 29, 2010. (Exh. A at 12-29
(RTB Notice); Pet. 1 8.) As explained in the RTB Notice, the amount of the civil penalty was
computed through application of the Commission’s schedule of penalties, including respondents’
lack of previous reporting violations. (See Exh. A at 12 (citing 11 C.F.R. § 111.43).) The RTB
Notice also informed petitioners that they could challenge the Commission’s RTB finding based
on the three defenses specified in the regulations. (Id. at 13 (citing 11 C.F.R. § 111.35(b)).)
Moreover, the RTB Notice warned that the failure to raise an argument in a timely fashion would
result in a waiver of the right to assert that argument in a later petition to a federal district court.
(Id. at 13 (citing 11 C.F.R. § 111.38).)

On April 15, 2010, petitioners mailed the Report to the Secretary of the Senate, who
received it on April 22, 2010 — 81 days after the January 31, 2010 deadline. (Pet. §7.)
Petitioners challenged the Commission’s RTB finding by letter dated April 16, 2010 (“RTB
Challenge™). (Exh. A at 6; Pet. 1 9.) Petitioners’ RTB Challenge made three assertions. First, it

claimed that the deadline for filing the Report was effectively delayed because the FEC had, in
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the interim, requested that petitioners submit additional information relating to reports they had
previously filed. (Exh. A at6.) Second, it alleged that the FEC had improperly calculated the
proposed civil money penalty. (1d.) Third, petitioners argued that the Report was delayed by the
“reasonably unforeseen circumstance[]” that Robinson was unable to determine the total amount
of loans he used to self-fund his campaign until he had calculated his 2009 tax liability on April
15, 2010. (1d.)

An FEC reviewing officer reviewed petitioners’ RTB Challenge, and issued a
recommendation, dated June 4, 2010, finding that none of petitioners’ arguments satisfied the
three defenses of 11 C.F.R. 8 111.35(b), and recommending that the Commission make a final
determination that petitioners violated 2 U.S.C. § 434(a) and assess a $6,050 penalty. (Exh. A at
2-5 (ROR).) Petitioners submitted a letter to the FEC objecting to the ROR on June 18, 2010
(“ROR Objection”). (Exh. B; Pet. 1 10-11.)

On July 22, 2010, the Commission unanimously adopted the ROR, and made a final
determination that the Robinson Committee and Robinson, in his official capacity as treasurer,
violated 2 U.S.C. § 434(a), and assessed a civil money penalty of $6,050. (See Exh. C at 1
(Letter from FEC to Jack E. Robinson, July 23, 2010); Pet. § 12.)

On August 9, 2010, petitioners filed this action seeking review of the FEC’s final
determination pursuant to 2 U.S.C. § 437g(a)(4)(C)(iii) and 11 C.F.R. § 111.38.

1. THE PETITION SHOULD BE DISMISSED BECAUSE THE FEC’S FINAL
DETERMINATION WAS NOT ARBITRARY OR CAPRICIOUS

This Court’s review of the Commission’s final determination is governed by the
Administrative Procedure Act (“APA”), 5 U.S.C. § 500, et seq. See Lovely, 307 F. Supp. 2d at
297-98. The APA states that a district court may only set aside agency decisions that are

“*arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.”” River
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Street Donuts, LLC v. Napolitano, 558 F.3d 111, 114 (1st Cir. 2009) (quoting 5 U.S.C.

8 706(2)). Under this “highly deferential” standard, agency actions “are presumed to be valid,”
and as a result, the Court “may not substitute its judgment for that of the agency, even if it
disagrees with the agency’s conclusions.” Id. The Court is only “required to determine whether
the agency’s decision is supported by a rational basis, and if so, [it] must affirm.” Id.

The Supreme Court has held that the FEC “is precisely the type of agency to which
deference should presumptively be afforded.” FEC v. Democratic Senatorial Campaign Comm.,
454 U.S. 27, 37 (1981). In addition, “[w]here Congress has entrusted rulemaking and
administrative authority to an agency,” such as the FEC, “courts normally accord the agency
particular deference in respect to the interpretation of regulations promulgated under that
authority.” See South Shore Hosp., Inc. v. Thompson, 308 F.3d 91, 97 (1st Cir. 2002).
Petitioners bear the burden of proving that the FEC’s action was arbitrary or capricious. See,
e.g., Town of Burlington v. Dep’t of Educ., 736 F.2d 773, 794 (1st Cir. 1984).

When reviewing agency action, “[t]he district court sits as an appellate tribunal,” and the
“entire case on review is a question of law, and only a question of law.” See Marshall County
Health Care Auth. v. Shalala, 988 F.2d 1221, 1225-26 (D.C. Cir. 1993). As a result, even
though this action is before the Court on the FEC’s Rule 12(b)(6) motion to dismiss, the Court
can reach the merits of whether the FEC’s action was arbitrary or capricious. See id. at 1225-26.
“[P]roperly read,” the Petition “actually presents no factual allegations, but rather only
arguments about the legal conclusion to be drawn about the agency action.” See id. at 1226.
Accordingly, “the sufficiency of the [Petition] is the question on the merits, and there is no real
distinction in this context between the question presented on a 12(b)(6) motion and a motion for

summary judgment.” Id.
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Under the applicable regulations, there are only three bases for challenging the FEC’s
ruling: (1) factual error; (2) improper calculation of the civil money penalty; or (3) the committee
and its treasurer used “best efforts to file in a timely manner.” 11 C.F.R. § 111.35(b)(1)-(3).
Before this Court, petitioners do not argue that the RTB finding was based on a factual error or
that the civil money penalty was improperly calculated.” Thus, the only challenge before this
Court concerns petitioners’ assertion that they used “best efforts” to file their Report 81 days
late.

A. The FEC Reasonably Found That Petitioners Did Not Use Best Efforts to
File the Report in a Timely Manner

Petitioners do not contend that the Report was timely filed under FECA and the
Commission’s regulations. (Pet. 1 7, 14.) Nor do petitioners challenge the validity of those
regulations. Petitioners are admittedly experienced filers (see id. { 20), who had filed previous
reports as recently as December 4, 2009 (Exh. A at 43; see also id. at 4 (ROR)). The FEC gave
petitioners notice of the Report’s deadline over a month ahead of time, and on February 17,
2010, notified petitioners that they had missed the deadline. (Exh. A at 3.) Despite these efforts
by the Commission, Robinson did not respond to the FEC regarding the late Report until April
15, 2010 (id.) — the same day he mailed the Report to the Secretary of the Senate (see Pet. 1 7,
14), 75 days after the due date. Nevertheless, petitioners claim they used “best efforts™ to file the
Report, and therefore should not have been penalized. (Id. §21.) The FEC reasonably rejected
this argument.

A party claiming that it used “best efforts to file in a timely manner” must prove that

(1) it was “prevented from filing in a timely manner by reasonably unforeseen circumstances

2 Petitioners argued in their RTB Challenge that the Commission improperly calculated the

proposed civil money penalty (Exh. A at 6), but have waived this argument by not asserting it
here.
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that were beyond [its] control,” and (2) the untimely report was “filed no later than 24 hours
after the end of these circumstances.” 11 C.F.R. 8§ 111.35(b)(3)(i)-(ii). “[R]easonably
unforeseen circumstances” include, but are not limited to: (1) a failure of FEC computers or

FEC software; (2) a “widespread disruption” of the Internet; or (3) a “[s]evere weather or other
disaster-related incident.” Id. § 111.35(c). They do not include circumstances such as a failure
to know filing dates, inexperience, negligence, illness, or delays caused by committee vendors or
contractors. 1d. 8 111.35(d).

The Petition asserts two alleged bases for a “best efforts” finding, both of which the
Commission correctly found did not constitute a circumstance that prevented petitioners from
filing on time.

1. The FEC Reasonably Found That Robinson’s Alleged Need to First
Complete His Tax Return Did Not Prevent Him From Timely Filing
The Report

First, petitioners claim that Robinson filed the Report late because he could not
accurately complete the Report until after determining the amount of personal funds he spent on
his campaign, which he allegedly could not do until completing his 2009 tax return on April 15,
2010. (Pet. § 14; see also Exh. A at 6 (RTB Challenge).)

The Commission considered this argument, and reasonably concluded that petitioners had
“failed to prove that [Robinson’s] need to prepare his taxes prevented them from filing the Year
End Report on time.” (Exh. A at 4 (ROR).) As the Commission explained in the ROR,
Robinson should have had access to all of the financial records necessary to complete the Report
regardless of whether his 2009 tax return had been completed and filed. (Id. at 3-4.) As
treasurer of the Committee, Robinson was required, on an ongoing basis, to keep track of and

report loans he made, guaranteed, or endorsed to his Committee, including any derived from
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loans he received from third parties. (See id. at 4 (ROR) (citing 11 C.F.R.
8 104.3(a)(3)(vii)(B)).) As the candidate and the custodian of records for the Committee,
Robinson had access to his own financial records and to the Committee’s financial records. (ld.)
Petitioners did not dispute these facts before the Commission, and do not dispute them now.
With access to these records, petitioners were able to file three reports with the FEC in

October and December of 2009 disclosing that Robinson made loans to his Committee in 2009,
despite the fact that he had yet to file his 2009 tax return. (ld.) The loans disclosed in these
three prior reports totaled $365,000, which constitute 97% of the total amount of 2009 candidate
loans petitioners eventually disclosed in the untimely Report. (Id.) And yet, petitioners offered
the Commission, and now offer this Court, no reason why their ability to tally the personal funds
Robinson spent suddenly became dependent on Robinson’s 2009 tax return. Rather, Robinson
merely asserted (Exh. B at 1) that

[b]ecause the Committee’s operations were entirely self-funded by

Robinson, and because Robinson could not calculate the total amount of

candidate loans provided to the Committee until his 2009 taxes were

prepared, in order to ensure accuracy Robinson simply was unable to file

the Report until those tax returns were prepared and filed.
This is ipse dixit: Robinson never explained what the purported causal relationship was between
calculating his income taxes and calculating the total amount of loans provided to the
Committee. The loans were in fact made to the Committee at the time the money was
transferred, regardless of the total income or deductions Robinson may have had in 20009.

Accordingly, the Commission’s rejection of petitioners’ tax return argument is supported by a

rational basis.

10
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2. The FEC Reasonably Found That Robinson’s Need to Comply
With Other FEC Notices Did Not Prevent Him From Timely
Filing the Report

Second, petitioners argue that their untimely filing should have been excused because
they allegedly first had to respond to four notices the FEC sent to them: (1) a January 7, 2010,
request for additional information (“RFAI”); (2) the February 17, 2010, notice of failure to file
the Report; (3) a February 23, 2010, RFAI; and (4) a March 23, 2010, RFAI. (Pet.  15; see also
Exh. A at 6 (RTB Challenge).)

The Commission considered this argument, and reasonably concluded that it also failed
to excuse petitioners’ late filing or otherwise justify a “best efforts” finding. (Exh. A at3
(ROR).) As explained in the Commission’s ROR, petitioners received only one of these notices
— the January 7, 2010, RFAI — before the Report’s January 31, 2010, due date. (Id.) Thus, the
other three notices could not have caused petitioners to miss the deadline. (Id.) In particular, the
February 17, 2010, notice did not request additional information but was simply a reminder that
the Report was late, and it urged petitioners to file the Report immediately. (Exh. A at 11.)

The January 7, 2010, RFAI requested that petitioners correct certain errors found in their
previously filed October Quarterly Report by February 11, 2010. (Exh. A at 44-47; see also Exh.
A at 3 (ROR).) As the Commission explained, petitioners received this RFAI more than three
weeks before the Report was due, giving adequate time to complete both tasks. (Exh. A at 3.)
And, in any event, Robinson’s duty to comply with the January 7, 2010, RFAI did not relieve
him of his responsibility to file the Report on time. (1d.)

Accordingly, the Commission’s rejection of petitioner’s argument is supported by a

rational basis.

11
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B. Petitioners Have Waived Their Other Meritless Arguments

The Petition raises two additional arguments, which the Court should deem waived and
not consider: first, that the late filing should be overlooked because it allegedly caused no harm
to the public interest (Pet. 1 18-19), and second, that petitioners’ lack of previous reporting
violations should have “weigh[ed] in favor” of a “best efforts” determination (id. { 20).

A “respondent’s failure to raise an argument in a timely fashion during the administrative
process shall be deemed a waiver of the respondent’s right to present such argument in a petition
to the district court under 2 U.S.C. § 4379.” 11 C.F.R. 8 111.38. In order to raise an argument in
a timely fashion during the administrative process, a party must raise the argument in its written
response challenging RTB under 11 C.F.R. § 111.35, and not later in its objections to the ROR
(unless the argument is “directly” responsive to the ROR). See id. § 111.36(f).

Petitioners failed to raise the above two arguments in their submission challenging RTB
(see Exh. A at 6), and only raised them for the first time in their objections to the ROR (see Exh.
B). The new arguments, however, were not responsive to the ROR’s discussion and were thus
untimely under 11 C.F.R. 8 111.36(f). Petitioners have therefore waived their ability to raise
these new arguments before this Court. See 11 C.F.R. § 111.38; see also NLRB v. Saint-Gobain
Abrasives, Inc., 426 F.3d 455, 458-59 (1st Cir. 2005) (“The general exhaustion requirement that
prevails in administrative matters is a bedrock principle: “‘as a general rule[,] courts should not
topple over administrative decisions unless the administrative body not only has erred but has
erred against objection made at the [appropriate] time.”” (alterations in original) (quoting United
States v. L.A. Tucker Truck Lines, Inc., 344 U.S. 33, 37 (1952))); accord Cunningham v. FEC,
No. IP-01-0897-C-B/S, 2002 WL 31431557, at *4 (S.D. Ind. Oct. 28, 2002). Judicial adherence

to the raise-or-waive rule “simultaneously enhances the efficacy of the agency, fosters judicial

12
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efficiency, and safeguards the integrity of the inter-branch review relationship.” Saint-Gobain
Abrasives, 426 F.3d at 459 (internal quotation marks omitted).

In any event, neither waived argument is a valid ground for challenging the
Commission’s decision, see 11 C.F.R. § 111.35(b)(1)-(3), and both are meritless on their own
terms. First, it is untrue that petitioners’ violation did not harm the public interest. As discussed
supra pp. 2-3, FECA’s disclosure and reporting requirements further at least three substantial
government interests: (1) providing the electorate with information on campaign spending;

(2) deterring corruption by exposing large contributions and expenditures; and (3) allowing the
FEC to gather the data necessary to detect violations of the contribution limitations. See
Buckley, 424 U.S. at 66-68. Given these substantial interests, public harm is presumed from a
violation of the reporting requirements. See FEC v. Furgatch, 869 F.2d 1256, 1259 (9th Cir.
1989). Contrary to petitioners’ assertions (see Pet. { 18-19), a failure to report causes public
harm even where the candidate is self-funded, see, e.g., Cox for U.S. Senate Comm., Inc. v. FEC,
No. 03-3715, 2004 WL 783435, at *6 (N.D. Ill. Jan. 22, 2004) (pointing out that reporting by
self-funded candidates allows the public to “ascertain prior to an election which candidates are
incurring sizable obligations that may be discharged with the generosity of unidentified parties
after the election”), and where the candidate lost the election, see, e.g., FEC v. Toledano, 317
F.3d 939, 953 (9th Cir. 2002) (“That [defendant] lost anyway, and the violation thus had no
effect on the outcome of the election, does not change the fact that the public was harmed by the
[FECA violation].”). This analysis is not changed by the fact that the election at issue was a
special election.

Second, petitioners’ lack of previous reporting violations was properly considered by the

Commission in determining the amount of their civil money penalty under the administrative

13
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fine schedule under 11 C.F.R. § 111.43. (See Exh. A at 3 (ROR).) Petitioners’ fine of $6,050 is
less than it would have been had they previously violated 2 U.S.C. § 434(a). See 11 C.F.R.
8 111.43(a). Nothing in the FEC’s regulations requires a lack of previous reporting violations to
also “weigh in favor” of a “best efforts” determination under 11 C.F.R. § 111.35(b)(3), as
petitioners erroneously claim. (See Pet.  20.)
CONCLUSION

Because the FEC’s final determination was not arbitrary, capricious, an abuse of

discretion, or otherwise contrary to law, and is reasonably supported by the administrative

record, the Court should dismiss the Petition with prejudice.’

Respectfully submitted,

Phillip Christopher Hughey
Acting General Counsel

David Kolker
Associate General Counsel

Kevin Deeley
Assistant General Counsel

3 In the alternative, the Court could dismiss the Petition without prejudice for insufficient

service of process under Rule 12(b)(5). Petitioners appear to have completed service, as they
have filed an executed return of service demonstrating that they served the FEC by certified mail
on August 16, 2010. (See Docket No. 3.) However, petitioners have failed to perfect service of
process by also serving the United States as required by Rule 4(i)(2). To serve the United
States, petitioners were required to deliver a copy of the summons and complaint to the United
States Attorney for the District of Massachusetts and to the Attorney General, in Washington,
D.C. See Fed. R. Civ. P. 4(i)(1)(A)-(B). As of October 8, 2010, petitioners have served neither.

14
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/sl Kevin P. Hancock
Kevin P. Hancock
Attorney

COUNSEL FOR DEFENDANT
FEDERAL ELECTION COMMISSION
999 E Street NW
Washington, DC 20463
(202) 694-1650

Dated: October 8, 2010 e-mail: khancock@fec.gov

Certificate of Service

I, Kevin P. Hancock, certify that this document filed through the ECF system will be sent
electronically to the registered participants as identified on the Notice of Electronic Filing (NEF)
and paper copies will be sent to those indicated as non registered participants on October 8,
2010.

Dated: October 8, 2010 Respectfully submitted,

/s/ Kevin P. Hancock
Kevin P. Hancock
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3
FICo0A T ECTION

TCoMASI0N
SECRIZTARIAT
FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463 200 JUN -4 P 4 0b
June 4, 2010
MEMORANDUM
To: The Commission
Through: Alec Palmer /y
Acting Staff Director
From: Patricia Carmona “?(/
Chief Compliance Officer
Shawn Woodhead We
Reviewing Officer
Office of Administrative Review
By: Jill I. Sugarman @d/
Reviewing Analys
Subject: Reviewing Officer Recommendation in AF# 2122 — Robinson
Committee LLC and Jack E. Robinson, in his official capacity as
Treasurer (C00355784)

The attached Reviewing Officer Recommendation is being circulated on an
informational basis. A copy was also sent to the respondents in accordance with
11 C.F.R. § 111.36(f). The respondents may file with the Commission Secretary a
written response within 10 days of transmittal of the recommendation.

After the 10 day period, the Reviewing Officer Recommendation and the
respondents’ written response, if any, will be circulated to the Commission to make
a final determination.

Attachment

Exhibit A, p. 1 of 55.
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463 June 4, 2010

REVIEWING OFFICER RECOMMENDATION
OFFICE OF ADMINISTRATIVE REVIEW (“OAR”)

AF# 2122 — Robinson Committee, LLC and Jack E. Robinson, in his official capacity as
Treasurer (C00355784)

Summary of Recommendation

Make a final determination that the respondents violated 2 U.S.C. § 434(a) and
assess a $6,050 civil money penalty.

Reason-to-Believe Background

On March 25, 2010, the Commission found reason to believe (“RTB”) that the
respondents violated 2 U.S.C. § 434(a) for failing to file the 2009 Year End Report and
made a preliminary determination that the civil money penalty was $6,050, based on the
schedule of penalties at 11 C.F.R. § 111.43. They were notified by the Reports Analysis
Division (“RAD”) on March 29, 2010 of the Commission’s RTB finding and civil money
penalty. The letter, sent to the address of record, was returned to RAD; however, a copy
was sent to them via facsimile on April 15, 2010.

Legal Requirements

The Federal Election Campaign Act (‘“Act”) states that the treasurer of a principal
campaign committee shall file a report for the quarter ending December 31 no later than
January 31 of the following calendar year. 2 US.C. § 434(a)(2)B) and
11 C.F.R. § 104.5(a)(1). All reports required to be filed by the principal campaign
committee of a candidate for the office of U.S. Senator shall be filed with the Secretary of
the Senate. 2 U.S.C. § 432(g)(1) and 11 C.F.R. § 105.2. Reports sent by certified or
registered mail, Priority or Express Mail with delivery confirmation, or by an overnight
delivery service with an on-line tracking system must be postmarked or deposited with
the mailing service no later than January 31 to be timely filed. Reports sent by first class
mail must be received by the close of business on the filing date to be timely filed.
2 U.S.C. § 434(a)(5), and 11 C.F.R. §§ 100.19(b) and 104.5(¢). The treasurer shall be
personally responsible for the timely and complete filing of reports as well as the
accuracy of the information they contain. 11 C.F.R. § 104.14(d).

Respondents’ Challenge and Analysis
On April 26, 2010, the Commission received the written response (‘“‘challenge’)
from the Treasurer who is challenging both the RTB finding and penalty. He asks the

Commission to reconsider the fine because they have no prior penalties. The challenge
focuses on three points:

Exhibit A, p. 2 of 55.
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e the filing of the Year End Report was dependent on amendments
requested by the Commission for earlier reports that impacted the Year
End Report, and thus, the report was effectively not due on January 31;

e the Commission improperly calculated the penalty; and

e they used best efforts to file timely but were prevented from doing so by a
reasonably unforeseen circumstance: the Candidate had to calculate his
2009 tax liability. Since the campaign was funded solely by candidate
loans, they could not file the report until the Candidate determined the
total amount of loans owed to the Committee. He made this determination
on April 15 and the report was filed the next day.

The respondents were notified of the report’s due date before and after the filing
deadline. On December 28, 2009, the Commission sent the Prior Notice for the Year
End Report to robinsonesq@aol.com, the email address listed on their Statement of
Organization. On February 17, 2010, the Commission sent them a non-filer notice at
their address of record. The Treasurer did not contact Commission staff about this
notice. On April 14, the RAD Analyst left a message for the Treasurer about the
returned RTB letter. When he called her back on April 15, he said he would file the
report over the upcoming weekend. The Commission received the Year End Report on
April 22,2010, 81 days late.

The Treasurer says that he had to amend prior reports before he could file the
Year End Report and, therefore, it was not effectively due on January 31. The
Commission’s records show that only one Request for Additional Information (“RFAI”)
was sent to them before January 31. That request referenced the 2009 October Quarterly
Report and was sent January 7, more than 3 weeks before the Year End Report was due.
While the Treasurer may have been preparing an amended October Quarterly Report to
comply with the RFAI’s February 11 response date, this did not void his responsibility to
file the Year End Report on time. There is no provision in the Act to extend a report’s
due date to provide more time for the treasurer to respond to an RFAI about a prior
report. The RFAIs for the other reports were sent on February 23 and March 23, after
the Year End filing deadline, and did not prevent the timely filing of the report.

There are four criteria used to calculate the amount of the civil money penalty.
11 C.F.R. § 111.43. They are: the election sensitivity of a report, the level of activity on
the late report, the number of days late, and the number of prior violations. The Year
End Report is not an election sensitive report and the respondents have no prior
violations. They did not file the Year End Report before the RTB finding, so an
estimated level of activity ($187,418) was used to calculate the fine.
11 CFR § 11143(a) and (d)(2)(). Using the schedule of penalties at
11 C.F.R § 111.43(a) and the level of activity bracket of $150,000 - $199,999.99, the
civil money penalty is $6,050 x [1 + (.25 x 0)] or $6,050. Therefore, the fine was
properly calculated at the time of the RTB finding.

The respondents assert they used best efforts to file on time, but were prevented
by the unreasonably unforeseen circumstance that the Candidate had to calculate his 2009
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tax liability before the report could be filed. The best efforts defense, under which the
Commission may decide that no violation occurred because the respondents used their
best efforts to file on time, is a two part test. 11 C.F.R. § 111.35(b)(3) and (c).

The first part consists of the respondents demonstrating that they were prevented
from filing on time by reasonably unforeseen circumstances that were beyond their
control. With respect to this defense, the Commission states in its Explanation and
Justification that the respondent bears the burden of showing that the reasonably
unforeseen circumstances in fact prevented the timely and proper filing of the required
report. The Commission has decided that this rule requires a strict causal relationship
between the circumstances described in the challenge and the respondent’s inability to
timely file the report. For the second part of the test, the respondents must show that the
report was properly filed within 24 hours after the resolution of the circumstances that
prevented the report’s timely filing.

Treasurers have several recordkeeping and reporting responsibilities. In addition
to filing accurate and complete reports on time, the treasurer must report loans made,
guaranteed or endorsed by the candidate to his authorized committee including those
derived from a bank loan to the candidate or from an advance on the candidate’s
brokerage account, credit card, home equity line of credit or other lines of credit.
11 C.F.R. § 104.3(a)(3)(vii)(B).

Mr. Robinson is not only the Treasurer and Candidate, but he is also the
Custodian of Records. Consequently, he had access to both his personal records and the
Committee’s records and could have calculated the total amount of loans he contributed
to the campaign at any time. The October Quarterly Report was received October 20 and
discloses loans from the Candidate of $52,357. The 12 Day Pre-Primary/Pre-Special
Report was received December 1 and discloses loans from the Candidate of $136,000.
Both reports cover activity for 2009 and yet the respondents were able to prepare and file
them without waiting for the Candidate to calculate his tax liability.

The respondents filed 48-Hour Notices on December 1 and 4 that list a total of
$365,000 received by the Committee from the Candidate. That amount represents 97%
of the total amount of candidate loans disclosed on the Year End Report. The
respondents, therefore, knew about and had reported almost all of the candidate loans
received during the Year End reporting period almost two months before the report was
due. It is unclear why Mr. Robinson thought he needed to wait until his 2009 taxes were
prepared before he could file the Year End Report. The respondents failed to prove that
the Candidate’s need to prepare his taxes prevented them from filing the Year End Report
on time. Therefore, the respondents do not meet the first part of the test and their “best
efforts” defense does not succeed.

Their challenge fails to address any of the three wvalid grounds at
11 C.F.R § 111.35(b). These are: (i) the RTB finding is based on factual errors; and/or
(i1) the improper calculation of the civil money penalty; and/or (iii) they used best efforts
to file on time but were prevented from doing so by reasonably unforeseen circumstances
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that were beyond their control and they filed the report no later than 24 hours after the
end of these circumstances.

Therefore, the Reviewing Officer recommends that the Commission make a final
determination that the respondents violated 2 U.S.C. § 434(a) and assess a civil money
penalty of $6,050.

OAR Recommendations

(1) Adopt the Reviewing Officer recommendation for AF# 2122 involving the Robinson
Committee, LLC and Jack E. Robinson, in his official capacity as Treasurer, in
making the final determination;

(2) Make a final determination in AF# 2122 that the Robinson Committee, LLC and Jack
E. Robinson, in his official capacity as Treasurer, violated 2 U.S.C. § 434(a) and
assess a civil money penalty of $6,050; and

(3) Send the appropriate letter.

Reviewing Analyst: Jill I. Sugarman

Attachments

Attachment 1 — Challenge Received from Respondents

Attachment 2 — Declaration from RAD, Telecoms, Returned Envelope,

and Fax Transmittal Sheet
Attachment 3 — Declaration from QAR

Exhibit A, p. 5 of 55.
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Astachiment # i % ADMIN REVIEW
Jack E. ROBINSON, ESQ. 200 APR 2b A K- 56

P.O. Box 2587
Duxbury, MA 02331

RobinsonEsq@aol.com
781-934-6755

April 16,2010

Office of Administrative Review
Federal Election Commission
999 E Street, NW

Washington, DC 20463

C00355784
AF#: 2122

Dear Sirs:

Pursuant to 11 C.F.R. § 111.35, Robinson Committee, LLC (the “Committee’) hereby

challenges the above-referenced alleged violation and proposed civil money penalty for the
following reasons:

(N The Committee’s filing of the 2009 Year-End Report (the “Report”) was dependent
upon amendments and clarifications requested by the Commission for earlier reports in
2009 that, obviously, had an impact on the Report. Thus, the Report was effectively not
due on January 31, 2010.

(2) The Commission improperly calculated the proposed civil money penalty.

3) The Committee used best efforts to timely file the Report but was prevented from
doing so due to the reasonably unforeseen circumstances that the Candidate could not file
the Report unless and until he calculated his 2009 tax liability, which he did on April 15,
2010. Within 24 hours thereafter, the Committee filed the subject report. Because the
Committee’s operations were entirely Candidate-funded through loans, the Committee was
unable to file the report until the Candidate determined the total amount of loans
outstanding to the Committee — which did not occur until late in the evening of the tax
filing deadline of April 15, 2010.

In light of the foregoing, and the fact that the Committee has no prior penalty history, the
Committee respectfully requests that the Commission not impose any penalty.

Jack E. Robinson
Treasurer

Sincerely,
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Aachment
R0 Pages

DECLARATION OF NATALIYA IOFFE

1. I am the Chief of the Compliance Branch for the Reports Analysis Division of the
Federal Election Commission (“‘_ommission™). In my capacity as Chief of the
Compliance Branch, I oversee tie initial processing of the Administrative Fine
Program. [ make this declaration based on my personal knowledge and, if called
upon as a witness, could and would testify competently to the following matters.

2. I hereby certify that documents identified herein are true and accurate copies of the
following sent by the Commission to Robinson Committee, LLC:

A) Prior Notice, dated December 28, 2009, referencing the 2009 Year End
Report (sent via electro 1ic mail to: robinsonesq@aol.com);

B) Non-Filer Letter, dated February 17, 2010, referencing the 2009 Year End
Report;

C) Reason-to-Believe Letter, dated March 29, 2010, referencing the 2009
Year End Report.

3. I hereby certify that [ have searchad the Commission’s public records and find that
Robinson Committee, LLC filed he 2009 Year End Report with the Secretary of
Senate on April 22, 2010.

4. Pursuant to 28 U.S.C. 1746, I dec are under penalty of perjury that the foregoing is

true and correct and that all relevant telecoms for the matter have been provided.

This declaration was executed at Washington, D.C. on the 28t day of April, 2010.

S tir 7

Nataliya [offe

Chief, Compliance Branch
Reports Analysis Division
Federal Election Commission
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Congressional Committees
Year-End Report Notice

YEAR-END

REPORT NOTICE

FEDERAL ELECTION COMMISSION

CONGRESSIONAL COMMITTEES December 28, 2009

CURRENT REPORT DUE:

REPORTING DATES

REPORT
Year-End

12/31/09 0131/10° |

WHO MUST FILE

Principal campaign committees of congressional candidates : (including unopposed candidates and
candidates whose names do not appear on the ballot) must filc a Year-End Report. * Before a
committee can stop filing with the FEC, it must file a termina:ion report with the Commission.

Committees must continue to file reports until the Commissicn notifies them in writing that their
termination report has been accepted. See 11 CFR 102.3.

Supplemental Filing Information is available on page 2 of this notice.

'A reporting period always begins the day after the closing date of he last report filed. If the committee is new
and has not previously filed a report, the first report must cover all ictivity that occurred before the committee
registered up through the close of books for the first report due.

Notice that this filing deadline falls on a weekend. Filing deadline; are not extended when they fall on
nonworking days. Accordingly, reports filed by methods other thar Registered, Certified or Ovemight Mail, or
electronically, must be received before the Commission’s (or for Senate candidates, the Secretary of the
Senate’s) close of business on the last business day before the deacline.

3Generally, an individual becomes a candidate for federal office (and thus triggers registration and reporting
obligations) when his or her campaign exceeds $5,000 in either contributions or expenditures, [f the campaign has
not crossed the $5,000 threshold, it is not required to file reports. See also 11 CFR_100.3(2).

%If a candidate has more than one authorized committee, the principal campaign committee must also file a
consolidated report on Form 3Z [PDF].

Page 1
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Congressional Committees
Year-End Report Notice

SUPPLEMENTAL FILING INFORMATION

PLEASE NOTE: The Commission provides reminders of upcoming filing dates as a courtesy to help
committees comply with the filing deadlines set forth in the Act and Commission regulations.
Committee treasurers must comply with all applicable filing c eadlines established by law, and the lack
of prior notice does not constitute an excuse for failing to coniply with any filing deadline.

METHODS OF FILING REPORTS
Electronic Filing
Reports filed electronically must be received and validated by the Commission by 11:59 p.m. Eastern
Time on the filing deadline.
e Web Page: Electronic Filing Page
o Campaign Guide for Congressional Candidates and Commirnees (Candidare Guidej, pp.
82-84 [PDF]
Paper Filing -- Meeting the Filing Deadline
Paper report filing options — Registered, Certified or Overnigit or First Class Mail.
e Web Page: Link to Paper Forms (for downloading ar.d printing)
e Cundidate Guide, p_ 81 [PDF]

COMPLIANCE
Treasurer Responsibility
Committee treasurers are responsible for both the timeliness  nd the accuracy of all reports. They may
be subject to monetary penalties if reports are inaccurate or aie not filed on time.
e Statement of Policy Revarding Treasurers Subject to Enforcement Proceeding [PDF]
o Cuandidate Guide, p. 7 [PDF]
Administrative Fine Program
Failure to file reports on time may be subject to civil money penalties up to $17,600 (or more for repeat
late- or non-filers).
e Web Page: Administrative Fine Program Page
o Candidate Guide _pp. 81-82 [PDF]

2009 REPORTING SCHEDULE
e Web Page: 2009 Reporting Dates Page
e The Record January 2009 issue [PDF]
o Cundidate Guide,_pp. 79-80 [PDF]

DISCLOSURE OF LOBBYIST BUNDLING ACTIVITY
Campaign committees must file FEC Form 3L [PDF] if they receive two or more bundled contributions
from lobbyists/registrants or lobbyistregistrant PACs that aggregate in excess of $16,000 during the
reporting period (sce page 1 of this notice).

e The Record: March 2009 issue [PDF]

e Federal Register: Notice 2009-03 (February 17, 2039) [PDF]

SPenalties for late-or non-filing of 48-hour notices are based on thc amount of contributions not timely disclosed.
As a result, these penalties may exceed $17,600, even for first-tim: violations.

Page 2
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Congressional Committees
Year-End Report Notice

LOOKING AHEAD 10 2010

REPORTING SCHEDULE FOR 2010

RS

| REPORT RIS DEAD) Rl DEADEINE: . -

| April Quarterly 03/31/10 04/15/10 04/15/10

| July Quarterly 06/30/10 07/15/10 07/15/10
October Quarterly 09/30/10 10/15/10 10/15/10
Pre-General 10/13/10 1C/18/10 10/21/10
48-Hour Notices Period: 10/14/10 — 10/3(/10 ---- see info below ----
Post-General 11/22/10 12/02/10 12/02/10
Year-End 12/31/10 01/31/11 01/31/11

WHO MUST FILE

Campaigns that raise or spend more than $5,000 for the 2010 «lection cycle (and thus trigger registration
and reporting requirements) must file quarterly reports througliout 2010, even if the candidate plans to
retire, withdraws from the race prior to the primary election, loses the primary or drops out of the race
prior to the general election. Before a committee can stop filing with the FEC, it must file a termination
report with the Commission. Committees must continue to file reports until the Commission notifies
them in writing that their termination report has been acceptec. See 11 CFR 102.3.

48 HOUR NOTICES ON CONTRIBUTIONS

Notices are required if the committee receives any contributio 1 (including in-kind gifts or advances of
goods or services; Loans from the candidate or other non-banl: sources; and guarantees or endorsements
of bank loans to the candidate or committee) of $1,000 or more per source, during the period less than
20 days but more than 48 hours before any election in which the candidate is running.

The notices, which may be filed using Form 6, must reach the appropriate federal and/or state filing
office(s) within 48 hours of the committee’s receipt of the cor tribution(s).

e  Web Page: Electronic Filing Page

e Link to Paper Form 6 [PDF] (for downloading and pr nting); and Form 6 Instructions [PDF]

PRE- AND POST-ELECTION REPORTS
A committee whose candidate participates in a 2010 state pririary, nominating convention or runoff
election — even if unopposed — must also file a pre-election resort 12 days prior to the primary,
nominating convention or runoff. The campaign committee of a candidate who participates in the
general election must file pre- and post-general election repor s.

e Web Page: 2010 Reporting Dates Page

e The Record January 2010 issue [PDF] - coming soon

e Candidate Guide, p. 79-80 [PDF]

'See footnote #1, p. | of this notice.

FOR INFORMATION, CALL: (800) 424-9530 or (202) 694-1100

Page 3
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FEDERAL ELECTION COMMISSION February 17, 2010
WASHINGTON, D.C. 20463

JACK E ROBINSON, TREASURER
ROBINSON COMMITTEE LLC

PO BOX 2587

DUXBURY, MA 02331

IDENTIFICATION NUMBER: C00355784

REFERENCE: YEAR-END REPORT 11/19/2009 - 12/31/2009

DEAR TREASURER:

IT HAS COME TO THE ATTENTION OF THE FEDERAL ELECTION COMMISSION THAT YOU MAY
HAVE FAILED TO FILE THE ABOVE REFERENCED REPORT OF RECEIPTS AND EXPENDITURES AS
REQUIRED BY THE FEDERAL ELERCTION CAMPAIGN ACT, AS AMENDED.

IT IS IMPORTANT THAT YOU FILE THIS REPORT IMMEDIATELY WITH THE FEDERAL ELECTION
COMMISSION, 999 E STREET, N.W., WASHINGTON, D.C. 20463 FOR HOUSE CANDIDATES, OR THE
SECRETARY OF THE SENATE, 232 HART SENATE OFFICE BUILDING, WASHINGTON, D.C. 20510
(MAILING ADDRESS: OFFICE OF PUBLIC RECORDS, P.O. BOX 2517, ALEXANDRIA, VA 22301),
FOR SENATE CANDIDATES. PLEASE NOTE THAT ELECTRONIC PILERS MUST SUBMIT THEIR REPORTS
ELECTRONICALLY, AS PER 11 CFR §104.18. A COPY OF THE REPORT MUST ALSO BE FILED WITH
THE SECRETARY OF STATE OR EQUIVALENT STATE OFFICER UNLESS THE STATE IS EXEMPT FROM
THE FEDERAL REQUIREMENT TO RECEIVE AND MAINTAIN FAPER COPIES. YOU CAN VERIFY THE
COMMISSION’S RECEIPT OF ANY DOCUMENTS SUBMITTEL BY YOUR COMMITTEE ON THE FEC
WEBSITE AT WWW.FEC.GOV.

THE FAILURE TO TIMELY FILE THIS REPORT MAY RESULT IN CIVIL MONEY PENALTIES, AN
AUDIT OR LEGAL ENFORCEMENT ACTION. THE CIVIL MCNEY PENALTY CALCULATION FOR LATE
REPORTS DOES NOT INCLUDE A GRACE PERIOD AND BEGINS ON THE DAY FOLLOWING THE DUE
DATE FOR THE REPORT. DUE TO HEIGHTENED SECURITY SCREENING MEASURES, DELIVERY OF
MAIL BY THE US POSTAL SERVICE MAY BE DELAYED. THE COMMISSION RECOMMENDS THAT YOU
SUBMIT YOUR REPORT VIA OVERNIGHT DELIVERY OR COURILR SERVICE.

IF YOU HAVE ANY QUESTIONS REGARDING THIS MATTER, PLEASE CONTACT CHRISTOPHER
RITCHIE AT OUR TOLL FREE NUMBER (800)424-9530. OUR DIRECT LOCAL NUMBER IS

(202)694-1130.
SINCERELY,
[ C‘
a*/uuo QAN
PATRICIA CARMONA

ASSISTANT STAFF DIRECTOR
REPORTS ANALYSIS DIVISION (RAD)
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FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

March 29, 2010

Jack E. Robinson as Treasurer
Robinson Committee LLC
P.O. Box 2587

Duxbury, MA 02331

C00355784
AF#:2122

Dear Mr. Robinson:

The Federal Election Campaign Act of 1971, as amended ("the Act"), requires that your
committee file a Year End Report of Receipts and Disbursements every calendar year. This
report, covering the period through December 31, 2009, was due no later than January 31, 2010.
2 US.C. § 434(a). Records at the Federal Election Commission (“FEC”) indicate that this report
was not filed within thirty (30) days of the due date. You should file this report if you have not
already done so.

The Act permits the FEC to impose civil money penalties for violations of the reporting
requirements of 2 U.S.C. § 434(a). 2 US.C. § 437g(a)(4). On March 25, 2010, the FEC found
that there is reason to believe ("RTB") that Robinson Committee LLC and you, as treasurer,
violated 2 U.S.C. § 434(a) by failing to file timely this report on or before January 31, 2010.
Based on the FEC's schedules of civil money penalties ai 11 C.F.R. § 111.43, the amount of your
civil money penalty calculated at the RTB stage is $6,0:50. Please see the attached copy of the
Commission’s administrative fine regulations at 11 C.F.R. §§ 111.30-11.46. Attachment 1. The
Commission’s website contains further information about how the administrative fine program
works and how the fines are calculated. See http://www.fec.gov/af/af.shtml. 11 C.F.R. § 111.34.
Your payment of $6,050 is due within forty (40) days of the finding, or by May 4, 2010, and is
based on these factors:

Sensitivity of Report: Not Election Sensitive

Level of Activity: $187,418

Number of Days Late: Not Filed

Number of Previous Civil Money Penalties Assessed: 0

At this juncture, the following courses of action a ‘e available to you:
1. If You Choose to Challenge the RTB Finding and/or Civil Money Penaity
If you should decide to challenge the RTB finding and/or calculated civil money penalty,

you must submit a written response, including the AF# found at the top of page 1 under your
committee’s identification number, to the FEC's Office of Administrative Review, 999 E Street,
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NW, Washington, DC 20463. Your response must be received within forty (40) days of the
Commission’s RTB finding, or May 4, 2010. 11 C.F.R. § 111.35(a). Your written response
must include the reason(s) why you are challenging tie RTB finding and/or calculated civil
money penalty, and must include the factual basis supporting the reason(s) and supporting

documentation. The FEC strongly encourages that documents be submitted in the form of
affidavits or declarations. 11 C.F.R. § 111.36(c).

The FEC will only consider challenges that are based on at least one of three grounds:
(1) a factual error in the RTB finding; (2) miscalculation of the calculated civil money penalty by
the FEC; or (3) your demonstrated use of best efforts to file in a timely manner when prevented
from doing so by reasonably unforeseen circumstances thiat were beyond your control. 11 C.F.R.
§ 111.35(b). In order for a challenge to be considered or the basis of best efforts, you must have
filed the required report no later than 24 hours after tae end of these reasonably unforeseen
circumstances. /d. Examples of circumstances that will be considered reasonably unforeseen
and beyond your control include, but are not limited to, (" ) a failure of Commission computers or
Commission-provided software despite your seeking technical assistance from Commission
personnel and resources; (2) a widespread disruption of information transmissions over the
Internet that is not caused by a failure of the Commissior ’s or your computer systems or Internet
service provider; and (3) severe weather or other disaster-related incident. 11 C.F.R. §
111.35(c). Examples of circumstances that will not be considered reasonably unforeseen and
beyond your control include, but are not limited to, (1) negligence; (2) delays caused by vendors
or contractors; (3) treasurer and staff illness, inexperience or unavailability; (4) committee
computer, software, or Internet service provider failures; (5) failure to know filing dates; and (6)
failure to use filing software properly. 11 C.F.R. § 111.35(d).

The “failure to raise an argument in a timely fachion during the administrative process
shall be deemed a waiver” of your right to present such a-gument in a petition to the U.S. district
court under 2 U.S.C. § 437g. 11 C.FR. § 111.38.

If you intend to be represented by counsel, please advise the Office of Administrative
Review. You should provide, in writing, the name, aidress and telephone number of your
counsel and authorize counsel to receive notifications and communications relating to this
challenge and imposition of the calculated civil money pealty.

2. If You Choose Not to Pay the Civil Money Penalty and Not to Submit a Challenge
If you do not pay the calculated civil money penalty and do not or submit a written
response, the FEC will assume that the preceding factual allegations are true and make a final
determination that Robinson Committee LLC and you as treasurer violated 2 U.S.C. § 434(a) and
assess a civil money penalty.

Unpaid civil money penalties assessed through tte Administrative Fine regulations will
be subject to the Debt Collection Act of 1982 ("DCA"), as amended by the Debt Collect.ion
Improvement Act of 1996, 31 U.S.C. § 3701 et seq. The FEC may take any and all appropnate
action authorized and required by the DCA, as ameaded, including transfer to the U.S.
Department of the Treasury for collection. 11 C.F.R. § 111.45.
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3. If You Choose to Pay the Civil Money Penalty
If you should decide to pay the calculated civil money penalty, send the enclosed
remittance form, along with your payment, to the FEC at the address on page 4. Upon receipt of
your payment, the FEC will send you a final determinaticn letter.

This matter was generated based on informatior ascertained by the FEC in the normal
course of carrying out its supervisory responsibilities. 2 U.S.C. § 437g(a)(2). It will remain
confidential in accordance with 2 U.S.C. § 437g(a)(4)(B) and 437g(a)(12)(A) until it is placed on
the public record in accordance with 11 C.F.R. § 111.42, unless you notify the FEC in writing
that you wish the matter to be made public.

As noted earlier, you may obtain additional information on the FEC's administrative fine
program, including the final regulations, on the FEC’s w :bsite at http://www.fec.gov/af/af shtml.
If you have questions regarding the payment of the :alculated civil money penalty, please
contact Rhiannon Magruder in the Reports Analysis Division at our toll free number (800) 424-
9530 (at the prompt press 5) or (202) 694-1130. If you have questions regarding the submission
of a challenge, please contact the Office of Administrative Review at our toll free number (800)
424-9530 (press 0, then ext. 1660) or (202) 694-1660.

On behalf o the Commission,

WW

Matthew S. Petersen
Chairman
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N In accordance with the schedule of penalties at 11 C.F.R. § 111.43, the amount of your
civil money penalty calculated at RTB is $6,050 for the 2009 Year-End Report.

Please mail this remittance with a check or mo1ey order made payable to the Federal
Election Commission to the following address:

Federal Election Commission
P.0. Box 979058
St. Louis, MO 63197-9000

If you choose to send your remittance and payment by courier or overnight delivery,
please use this address:

U.S. Bank - Government Lockbox

FEC #979058

1005 Convention Plaza

Attn: Government Lockbox, SL-MO-C2GL
St. Louis, MO 63101

The remittance and your payment are due by May 4, 2010. Upon receipt of your
remittance and payment, the FEC will send you a final de termination letter.

PAYMENTS BY PERSONAL CHECK

Personal checks will be converted into electronic funds transfers (EFTS). Your account
will be electronically debited for the amount on your check, usually within 24 hours, and the
debit will appear on your regular statement. We will Jdestroy your original check and keep a
copy of it. In case the EFT cannot be processed for technical reasons, you authorize us to
process the copy in lieu of the original check. Should the EFT not be completed because of
insufficient funds, we may try to make the transfer twice.

PLEASE DETACH AND RETURN THE PORTION BELOW WITH YOUR PAYMENT

FOR: Robinson Committee LLC

FEC ID#: C00355784

AF#: 2122

PAYMENT DUE DATE: May 4, 2010

PAYMENT AMOUNT DUE: $6,050
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penalty shall not exceed the greater of
$11,000 or an amount equal to 200% of
any contribution or expenditure in-
volved in the violation.

(ii) Notwithstanding paragraph
(a)(2)(i) of this section, in the case of a
knowing and willful violation of 2
U.S.C. 44If, the civil penalty shall not
be less than 300% of the amount of any
contribution involved in the violation
and shall not exceed the greater of
$55,000 or 1,000% of the amount of any
contribution involved in the violation.

(b) Any Commission member or em-
ployee, or any other person, who in vio-
lation of 2 U.S.C. 437g(a)(12)(A) makes
public any notification or investiga-
tion under 2 U.S.C. 437g without receiv-
ing the written consent of the person
receiving such notification. or the per-
son with respect to whom such inves-
tigation is made. shall be fined not
more than $2.200. Any such member,
employee, or other person who know-
ingly and willfully violates this provi-
sion shall be fined not more than $6.500.

{62 FR 11317, Mar. 12, 1997; 62 FR 18167, Apr.
14, 1997; 65 FR 31794, May 19, 2000; 67 FR 76977,
Dec. 13, 2002; 70 FR 34635, June 15, 2005]

Subpart B—Administrative Fines

SOURCE: 65 FR 31794, May 19, 2000, uniess
otherwise noted.

§111.30 When will subpart B apply?

Subpart B applies to violations of the
reporting requirements of 2 U.S.C.
434(a) committed by political commit-
tees and their treasurers that relate to
the reporting periods that begin on or
after July i4, 2000 and end on or before
December 31, 2008. Thls subpart, how-
ever, does not apply to reports that
were due between January 1, 2004 and
February 10, 2004 and that relate to re-
porting periods that begin and end be-
tween January 1, 2004 and February 10,
2004.

[70 FR 75718, Dec. 21, 2005]

§111.31 Does this subpart replace sub-
part A of this part for violations of
the reporting requirements of 2
U.S.C. 434(a)?

(a) No; §§ t11.1 through 111.8 and 111.20
through 111.24 shall apply to all com-
pliance matters. This subpart will
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apply, rather than §§111.9 through
111.19, when the Commission, on the
basis of information ascertained by the
Commission in the normal course of
carrying out its supervisory respon-
sibilities, and when appropriate, deter-
mines that the compliance matter
should be subject to this subpart. If the
Commission determines that the viola-
tion should not be subject to this sub-
part, then the violation will be subject
to all sections of subpart A of this part.

(b) Subpart B will apply to compli-
ance matters resulting from a com-
plaint filed pursuant to 11 CFR 111.4
through 111.7 if the complaint alleges a
violation of 2 U.S.C. 434(a). If the com-
plaint alleges violations of any other
provision of any statute or regulation
over which the Commission has juris-
diction, subpart A will apply to the al-
leged violations of these other provi-
sions.

§111.32 How will the Commission no-
tify respondents of a reason to be-
lieve fmdinF and a proposed civil
money penalty?

If the Commission determines, by an
affirmative vote of at least four (4) of
its members, that it has reason to be-
lieve that a respondent has violated 2
U.S.C. 434(a), the Chairman or Vice-
Chairman shall notify such respondent
of the Commission's finding. The writ-
ten notification shall set forth the fol-
lowing:

(a) The alleged factual and legal
basis supporting the finding including
the type of report that was due, the fil-
ing deadline, the actual date filed (if
filed), and the number of days the re-
port was late (if filed);

(b) The applicable schedule of pen-
alties:

(c) The number of times the respond-
ent has been assessed a civil money
penalty under this subpart during the
current two-year election cycle and the
prior two-year election cycle;

(d) The amount of the proposed civil
money penalty based on the schedules
of penalties set forth in 11 CFR 111.43
or 111.44; and

(c) An explanation of the respond-
ent's right to challenge both the reason
to believe finding and the proposed
civil money penalty.
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§111.33 What are the respondent's
choices upon receiving the reason
to believe finding and the proposed
civil money penalty?

The respondent must either send pay-
ment in the amount of the proposed
civil money penalty pursuant to il
CFR 111.34 or submit a written re-
sponse pursuant to 11 CFR 111.35.

§111.34 [If the respondent decides to
pay the civil money penalty and not
to challenge the reason to believe
finding, what should the respond-
ent do?

(@) The respondent shall transmit
payment in the amount of the civil
money penalty to the Commission
within forty (40) days of the Commis-
sion’s reason to believe finding.

{b) Upon receipt of the respondent's
payment, the Commission shall send
the respondent a final determination
that the respondent has violated the
statute or regulations and the amount
of the civil money penalty and an ac-
knowledgment of the respondent’s pay-
ment.

§111.35 If the respondent decides to
challenge the alleged violation or
proposed civil money penalty, what
should the respondent do?

(a) To challenge a reason to believe
finding or proposed civil money pen-
alty, the respondent must submit a
written response to the Commission
within forty (40) days of the Commis-
sion’s reason to believe finding.

(b) The respondent’s written response
must assert at least one of the fol-
lowing grounds for challenging the rea-
son to beliéve finding or proposed civil
money penalty:

(1) The Commission’'s reason to be-
lieve finding is based on a Factual error
including, but not limited to. the com-
mittee was not required to file the re-
port, or the committee timely filed the
report In accordance with i1 CFR
100.19;

(2) The Commission improperly cal-
culated the civil money penalty: or

(3) The respondent used best efforts
to file in a timely manner in that:

(i) The respondent was prevented
from filing in a timely manner by rea-
sonably unforeseen circumstances that
were beyond the control of the respond-
ent; and
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(if) The respondent filed no later
than 24 hours after the end of these cir-
cumstances.

(c) Circumstances that will be con-
sidered reasonably unforeseen and be-
yond the control of respondent include,
but are not limited to:

(1) A failure of Commission com-
puters or Commission-provided soft-
ware despite the respondent seeking
technical assistance from Commission
personnel and resources;

{2) A widespread disruption of infor-
mation transmissions over the Internet
not caused by any failure of the Com-
mission’s or respondent’s computer
systems or Internet service provider;
and

(3) Severe weather or other disaster-
related incident.

(d) Circumstances that will not be
considered reasonably unforeseen and
beyond the control of respondent in-
clude, but are not limited to:

(1) Negligence;

(2) Delays caused by committee ven-
dors or contractors;

(3) Illness, inexperience, or unavail-
ability of the treasurer or other staff;

(4) Committee computer, software or
Internet service provider failures;

(5) A committee's failure to know fil-
ing dates; and

(6) A committee's failure to use filing
software properly.

(e) Respondent’'s written response
must detail the factual basis sup-
porting its challenge and include sup-
porting documentation.

{72 FR 14667, Mar. 29, 2007]

§111.36 Who will review the‘respond-
ent's written response?

(a) A reviewing officer shall review
the respondent’s written response. The
reviewing officer shall be a person who
has not been involved In the reason to
believe finding.

(b) The reviewing officer shall review
the reason to believe finding with sup-
porting documentation and the re-
spondent’'s written response with sup-
porting documentation. The reviewing
officer may request supplemental in-
formation from the respondent and/or
the Commission staff. The respondent
shall submit the supplemental infor-
mation to the reviewing officer within
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a time specified by the reviewing offi-
cer. The reviewing officer will be enti-
tled to draw an adverse inference from
the failure by the respondent to submit
the supplemental information.

(c) All documents required to be sub-
mitted by the respondents pursuant to
this section and §111.35 should be sub-
mitted in the form of affidavits or dec-
larations.

(d) If the Commission staff, after the
respondent files a written response pur-
suant to §111.35, forwards any addi-
tional documents pertalning to the
matter to the reviewing officer for his
or her examination, the reviewing offi-
cer shall also furnish a copy of the doc-
ument(s) to the respondents.

(e) Upon completion of the review,
the reviewing officer shall forward a
written recommendation to the Com-
mission along with all documents re-
quired under this section and 11 CFR
111.32 and 111.35.

(f) The reviewing office shall also for-
ward a copy of the recommendation to
the respondent. The respondent may
file with the Commission Secretary a
written response to the recommenda-
tion within ten (10) days of transmittal
of the recommendation. This response
may not raise any arguments not
raised in the respondent’'s original
written response or not directly re-
sponsive to the reviewing officer's rec-
ommendation.

§111.837 What will the Commission do
once it receives the respondent's
written response and the reviewing
officer’s recommendation?

(a) If the Commissfon, after having
found reason to believe and after” re-
viewing the respondent’'s written re-
sponse and the reviewlng officer’s rec-
ommendation, determines by an af-
firmative vote of at least four (4) of its
members, that the respondent has vio-
lated 2 U.S.C. 434(a) and the amount of
the civil money penalty, the Commis-
sion shall authorize the reviewing offi-
cer to notlfy the respondent by letter
of its final determination.

(b) If the Commission, after review-
ing the reason to believe finding, the
respondent’s written response, and the
reviewing  officer's  written rec-
ommendation, determines by an af-
firmative vote of at least four (4) of its
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members, that no violation has oc-
curred (either because the Commission
had based its reason to believe finding
on a factual error or because the re-
spondent used best efforts to file in a
timely manner) or otherwise termi-
nates its proceedings, the Commission
shall authorize the reviewing officer to
notify the respondent by letter of its
final determination.

(c) The Commission will modify the
proposed civil money penalty only if
the respondent is able to demonstrate
that the amount of the proposed civil
money penalty was calculated on an in-
correct basis.

(d) When the Commission makes a
final determination under this section,
the statement of reasons for the Com-
mission action will, unless otherwise
indicated by the Commission, consist
of the reasons provided by the review-
ing officer for the recommendation, if
approved by the Commission, although
statements setting forth additional or
different reasons may also be issued. If
the reviewing officer's recommenda-
tion is modified or not approved, the
Commission will indicate the grounds
for its action and one or more state- .
ments of reasons may be issued.

{65 FR 31794, May 19, 2000, as amended at 72
FR 14668, Mar. 29, 2007]

§111.38 Can the respondent appeal the
Commission’s final determination?

Yes; within thirty (30) days of receipt
of the Commission's final determina-
tion under 11 CFR 111.37; the respond-
ent may submit a written petition to
the district court of the United States
for the district in which the respondent
resides..or transacts business, request-
ing that the final determination be
modified or set aside. The respondent’s
failure to raise an argument in a time-
ly fashion during the administrative
process shall be deemed a waiver of the
respondent’s right to present such ar-
gument in a petition to the district
court under 2 U.S.C. 437g.

§111.839 When must the respondent
pay the civil money penalty

(a) If the respondent does not submit
a written petition to the district court
of the United States, the respondent
must remit payment of the civil money
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penalty within thirty (30) days of re-
ceipt of the Commission's final deter-
mination under 11 CFR 111.37.

(b) If the respondent submits a writ-
ten petition to the district court of the
United States and, upon the final dis-
position of the civil action, is required
to pay a civil money penalty, the re-
spondent shall remit payment of the
civil money penalty to the Commission
within thirty (30) days of the final dis-
position of the civil action. The final
disposition may consist of a judicial
decision which is not reviewed by a
higher court.

(c) Failure to pay the civil money
penalty may result in the commence-
ment of collection action under 31
U.S.C. 3701 et seq. (1996), or a civil suit
pursuant to 2 U.S.C. 437g(a)(6)(A). or
any other legal action deemed nec-
essary by the Commission.

§111.40 What happens if the respond-
ent does not pay the civil money
penalty pursuant to 11 CFR 111.34
and does not submit a written re-
sponse to the reason to believe find-
ing pursuant to 11 CFR 111.357

(a) If the Commission, after the re-
spondent has failed to pay the civil
money penalty and has failed to submit
a written response, determines by an
affirmative vote of at least four (4) of
its members that the respondent has
violated 2 U.S.C. 434(a) and determines
the amount of the clvil money penalty,
the respondent shall be notified by let-
ter of its final determination.

(b) The respondent shall transmit
payment of the civil money penalty to
the Commission within thirty (30) days
of receipt of the Commission’s fihal de-
termination.

(c) Fallure to pay the civil money
penalty may result in the commence-
ment of collection action under 31
U.S.C. 370i et seq. (1996), or a civil suit
pursuant to 2 U.S.C. 437g(a)(6)(A), or
any other legal action deemed nec-
essary by the Commission.

§111.41 To whom should the «civil
money _Penalty payment be made
payable

Payment of civil money penalties
shall be made in the form of a check or
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money aorder made payable to the Fed-
eral Election Commission.

§111.42 Will the enforcement file be
made available to the public?

(a) Yes; the Commission shall make
the enforcement file available to the
public.

(b) If neither the Commission nor the
respondent commences a civil action,
the Commission shall make the en-
forcement file available to the public
pursuant to 11 CFR 4.4(a)(3).

(c) If a civil action is commenced, the
Commission shall make the enforce-
ment file available pursuant to 11 CFR
111.20(c).

§111.43 What are the schedules of pen-
alties?

(a) The civil money penalty for all
reports that are filed late or not filed,

‘except election sensitive reports and

pre-election reports under 11 CFR 104.5,
shall be calculated as follows:

(1) For reports due before April 16,
2003:

(i) Level of activity means the total
amount of receipts and disbursements
for the period covered by the late re-
port. If the report is not filed, the level
of activity is the estimated level of ac-
tivity as set forth in paragraph
(a) (1)(ii) of this section.

(ii) Estimated level of activity means
total receipts and disbursements re-
ported in the current two-year election
cycle divided by the number of reports
filed to date covering the activity in
the current two-year election cycle. If
the respondent has not filed a report
covering activity in the current two-
year election cycle, estimated level of
activity means total receipts and dis-
bursements reported in the prior two-
year election cycle divided by the num-
ber of reports filed covering the activ-
ity In the prior two-year election cycle.

(iii) The civil money penalty shall be
calculated in accordance with the fol-
lowing schedule:
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§111.43

ff the lovel of aclivity in the report
was:

And the report was filed tate, the civil money
penalty is:

Or the report was not filed, the civil
money penalty is:

$1-24,999.99% .
$25,000-49,999.99 ...
$50,000-74,999.99 ...
$75,000-99.999.99 ..o
$100,000-149,999.99 ...
$150.000-199,999.99 ...

$200.000-249,999.99 ..o
$250,000-349,999.99 ......ccvmvinieininnns
$350,000-449,999.99 ...
$450,000-549,999.99 ......coierenrimceaen
$550,000-649,999.89 ... .ccconneeer
$650,000-749,999.99 ......covncrrerimnn
$750,000-849,999.99 ....rriinnns
$850,000-949,999.99

$950,000 OF OVEl .....comeenrericraereraenees

($100 + {$25 x Number of days late)] x [1 (25 x
Number of previous violations)).

{$200 + (850 x Number of days late)} x (1 + (.25
x Number of previous violations)].

{$300 + (875 x Number of days late)} x [1 + (.25
x Number of previous violalions)).

[$400 + ($100 x Number of days lale)] x [1 +
{.25 x Number of previous viofalions}].

($600 + ($125 x Number of days lale)] x {1 +
(.25 x Number of pravious violations)].

[$800 + ($150 x Number of days late)] x (1
(.25 x Number of pravious violations))].

($1.000 + ($175 x Number of days late)j x [1 +
(.25 x Number of previous violations)).

[$1500 + ($200 x Number of days late}) x [1
(.25 x Number of previous violations)).

[$2000 + ($200 x Number of days late)] x [1
(.25 x Numbar of praevious violalions)).

[$2500 + (3200 x Number of days tate)] x {1
{.25 x Number of previous viclations)).

[$3000 + ($200 x Number of days fate)} x [1
(-25 x Number of pravious violations}).

{$3500 + ($200 x Number of days late)] x (1
(.25 x Number of previous violations}).

($4000 + ($200 x Number of days late)] x (1
{-25 x Number of previous violalions)).

[$4500 + ($200 x Number of days lale)} x [1
(.25 x Number of previous violations)}.

[$5000 + (3200 x Number of days late)] x (1
(-25 x Number of previous violations)).

+

+

+

+

+

+

+

+

»

+$900 x {1 + (.25 x Number of pre-
vious violalions)|

$1800 x (1 + (.25 x Number of pre-
vious violations))

$2700 x [1 + (.25 x Number of pre-
vious violations}}

$3500 x [1 + (.25 x Number of pre-
vious violations)]

$4500 x {1 + (.25 x Number of pre-
vious violations)]

$5500 x {1 + (.25 x Number of pre-
vious violations}))

$6500 x (1 + (.25 x Number of pre-
vious violations)]

$8000 x [1 + (.25 x Number of pre-
vious violations))

$9000 x [1 + (.25 x Number of pre-
vious violations)]

$3500 x {1 + {25 x Number of pre-
vious violations))

$10,000 x (1 + {25 x Number of
previous violations)}

$10,500 x (1 + (.25 x Number of
previous violations)}

$11,000 x (1 + (.25 x Number of
previous violations)]

$11,500 x [1 + (.25 x Number of
previous violations)]

$12,000 x [1 + (.25 x Number of
previous violations)]

*The civi money penally for 8 respondent who does not have any previous violations will not excead the levet of aclivity in the

report.

(2) For reports due on or after April
16, 2003:

(i) Level of activity means:

(A) For an authorized committee, the
total amount of receipts and disburse-
ments for the period covered by the
late report. If the report is not filed,
the level of activity is the estimated
level of activity as set forth in para-
graph (a)(2)(i1)(A) of this section.

(B) For an unauthorized committee,
the total amount of receipts and dis-
bursements for the period covered by
the late report minus the total of:
transfers received from non-Federal ac-
count(s) as reported on Line 18(a) of
FEC Form 3X and disbursements for
the non-Federal share of operating ex-
penditures attributable to allocated
Federal/non-Federal activity as re-
ported on Line 21(a)(if) of FEC Form 3X
for the period covered by the late re-
port. If the report is not filed, the level
of activity is the estimated level of ac-
tivity as set forth in paragraph
(a)(2)(i1)(B) of this section.

(ii) Estimated level of activity means:

(A) For an authorized committee,
total receipts and disbursements re-

ported in the current two-year election
cycle divided by the number of reports
filed to date covering the activity in
the current two-year election cycle. If
the respondent has not filed a report
covering activity in the current two-
year election cycle, estimated level of
activity for an authorized committee
means total receipts and disbursements
reported in the prior two-year election
cycle divided by the number of reports
fled covering the activity in the prior
two-year election cycle.

(B)(/) For an wunauthorized com-
mittee, estimated level of activity is
calculated as follows: [(Total receipts
and disbursements reported in the cur-
rent two-year cycle)—(Transfers re-
ceived from non-Federal account(s) as
reported on either Line 18(a) of FEC
Form 3X or Line 18 of FEC Form 3X if
before March 1, 2003 + Disbursements
for the non-Federal share of operating
expenditures attributable to allocated
Federal/non-Federal activity as Re-
ported on Line 2i(a)(il) of FEC Form
3X)] + Number of reports filed to date
covering the activity in the current
two-year election cycle.
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{2 If the unauthorized committee has
not filed a report covering activity in
the current two-year election cycle,
the estimated level of activity is cal-
culated as follows: [(Total receipts and
disbursements reported in the prior
two-year election cycle)—(Transfers re-
ceived from non-Federal account(s) as
reported on either Line 18(a) of FEC
Form 3X or Line 18 of FEC Form 3X if
before March 1, 2003 + Disbursements

Case 1:10-cv-11335-GAO Document 5-2 Filed 10/08/10 Page 23 of 57
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for the non-Federal Share of operating
expenditures attributable to allocated
Federal/non-Federal activity as re-
ported on Line 21(a)(ii) of FEC Form
3X)] + Number of reports filed covering
the activity in the prior two-year elec-
tion cycle.

(iii) The civil money penalty shall be
calculated in accordance with the fol-
lowing schedule:

If the leve! of activity in the report
was:

And the report was filed late, the civil money
penally is:

Or the report was not filed, the civil
moeney penalty is:

$1-4,999.99% ..,

$5,000-9,999.99 ...........

$10,000-24,899.99 ....
$25,00049,999.99 ...
$50,000-74,999.89 ...,
$75,000-99,999.89 ...l
$100,000-149,999.99 .........ccooenns
$150.000-199,999.99 ...
$200,000-249,999.99 ......ccccerecrnnns
$250,000-349,899.99 ......cociinnnnnn
$350,000-449,099.99 .....................
$450,000-549,099.99 ..o,
$550,000-649,899.99 ...
$650,000-749,999.99 ...

$950,000 or over ...

(825 + ($5 x Number of days late)] x {1 + (.25 x
Number of pravious violations)].

[$50 + ($5 x Number of days lale)} x [1 + (.25 x
Number of previous violations)].

[$100 + (35 x Number of days late)} x (1 + (.25 x
Number of previous viclations)|.

{8200 + ($20 x Number of days late)) x {1 + (.25
x Number of previous violations)].

[$300 + ($75 x Number of days late}] x (1 + (.25
x Number of previous violalions)).

($400 + ($100 x Number of days late)] x {1 +
(-25 x Number of previous violations)).

[$600 + ($125 x Number of days fate)] x [1 +
(-25 x Numbaer of previous violations)].

[$800 + ($150 x Number of days late)] x {1 +
(.25 x Number of previous violations)].

($1,000 + ($175 x Number of days fate)] x [1
(.25 x Number of previous violations)].

[$1500 + ($200 x Number of days lale)] x {1
(-25 x Number of previous violations)].

($2000 + ($200 x Number of days late)] x 1
(-25 x Number of previous violations)].

[$2500 + ($200 x Number of days late)] x {1
(-25 x Number of previous violations)].

[$3000 + ($200 x Number of days late)] x {1 +
(-25 x Number of previous violations)].

($3500 + ($200 x Number of days late)] x (1
{-25 x Number of previous violations)].

($4000 + ($200 x Number of days late)] x [1
(.25 x Number of previous violations)].

[$4500 + (3200 x Number of days late)] x [1
{-25 x Number of previous violations)].

($5000 + ($200 x Number of days late)] x (1
(.25 x Number of previous violations)].

+

+

+

+

+

+

+

+

$250 x {1 ¢ (.25 x Number of pre-
vious violalions)] X

$300 x [1 + (.25 x Number of pre-
vious violations)]

$500 x [1 + (.25 »x Number of pre-
vious violations)]

$900 x {1 + (.25 x Number of pre-
vious violations))

$2700 x [1 + {25 x Number of pre-
vious violations)]

$3500 x [1 + (.25 x Number of pre-
vious violations)}

$4500 x [1 + (.25 x Number of pre-
vious violations)}

$5500 x [1 + (.25 x Number of pre-
vious violations)]

$6500 x [1 + (25 x Number of pre-
vious violations)]

$8000 x [1 + (.25 x Number of pre-
vious violations))

$9000 x (1 + (.25 x Number of pre-
vious violations))

$9500 x (1 + (.25 x Number of pre-
vious violations)]

$10,000 x [1 + (.25 x Number of
previous violations))

$10,500 x [1 + (.25 x Number of
previous violations)]

$11,000 x (1 + (25 x Number of
previous violations))

$11,500 x [1 + (25 x Number of
previous violations)}

$12,000 x [1 ¢ (25 x Number of
previous violations)]

. *The civi money penalty for a respondent who does not have any previous violafjons will not exceed the level of acivity in the

report.

(b) The civil money penalty for elec-
tion sensitive reports that are filed
late or not filed shall be calculated as
follows:

(1) For reports due before April 16,
2003:

(i) Level of activity has the same
meaning as paragraph (a)(1){(i) of this
section.

(ii) Estimated level of activity has the
same meaning as paragraph (a)(1)(ii) of
this section.

(iii) The civil money penalty shall be
calculated in accordance with the fol-
lowing schedule:

if the level of aclivity in the report
was!

And the report was fied late, the divil money
penalty is:

Ox the report was not filed, the civil
money penalty is:

$1-24,999.99% ..o

[$150 + ($25 x Number of days late)}] x (1 + (.25
x Number of previous violations)).

$1000 x {1 + (.25 x Number of pre-
vious violations)]
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I the level of actlivity in the report
was:

And the report was filed late, the civil money
penalty is:

Or the report was nol filed, the civil
money penally is:

$25,000-48,999.99 ...
$50.000-74,999.99 ... ...
$75.000-99,999.99

$100,000-149,999.99

$150.000-199,99999 ...
$200,000-249,999.99 ...
$260,000-349,999.99 ...
$350,000-449,999.99 ...
$450,000-549,999 .99

$550,000-649,999.99

$650,000-749,999.99 ...
$750,000-849,999.99 ...
$850,000-949,999.99 ...

$950,000 of over

[$300 + ($50 x Number of days late)] x {1 + (.25
x Number of previous violalions)].
{$450 + (875 x Number of days late)] x {1 + (.25
x Number of previous violations)).
[$600 + ($100 x Number of days late)) x (1 +
(.25 x Number of previous violations)].
{$900 « ($125 x Number of days late)] x [1
{.25 x Number of previous violations)].
[$1200 + ($150 x Number of days late)] x (1
(.25 x Number of previous violations)).
[$1500 + ($175 x Number of days late)] x {1
{.25 x Number of previous violations)].
($2250 + (3200 x Number of days late)) x [1
(.25 x Number of previous violations)].
[$3000 + (5200 x Number of days late)] x [1
{25 x Number of previous violations)}.
[$3750 + ($200 x Number of days late)] x (1
(25 x Number of previous violations)].
[$4500 + ($200 x Nurmnber of days late)] x (1
{-25 x Number of previous violations)].
[$5250 + ($20C x Number of days late)] x (1
{.25 x Number of previous violations)].
($6000 + ($200 x Number of days late)] x [1
{.25 x Number of previous violalions)).
[$6750 + ($200 x Number of days late)] x (1
{.25 x Number of previous violations))].
[$7500 + {$200 x Nurnber of days late)} x [1
(.25 x Number of previous violations)].

+

+

+

+

+

+

-

-

-

-

+

$2000 x [1 + (.25 x Number of pre-
vious violations))

$3000 x (1 + (.25 x Number of pre-
vious violations))

$4000 x (1 + (.25 x Number of pre-
vious violalions)]

$5000 x (1 + (.25 x Number of pre-
vious violations)]

$6000 x [1 + (.25 x Number of pre-
vious violations)]

$7500 x {1 ¢ {.25 x Number of pre-
vious violations)}

$9000 x (1 + (.25 x Number of pre-
vious violations)]

$10,000 x [1 + (.25 x Number of
pravious violations)}

$11,000 x (1 + (.25 x Number of
previous violations)]

$12,000 x {1 + (.25 x Number of
previous violations)]

$13,000 x {1 + (.25 x Number of
previous violations)}

$14.000 x [1 + (.25 x Number of
previous violations)}

$15,000 x (1 + (.25 x Number of
previous violations)]

$16,000 x [1 + (.25 x Number of
previous violations)]

»The civil money penalty for a respondent who does not have any previous violations will not exceed the level of activity in the

feport.

(2) For reports due on or after April

16, 2003:

(i) Level of activity has the same
meaning as paragraph (a)(2)(l) of this

section.

(il) Estimated level of activity has the

same meaning as paragraph (a)(2)(ii) of

this section.

(iii) The civil money penalty shall be

calculated in accordance with the fol-
loewing schedule:

if the lavel of activity in the report

And the report was filed late, the civit money

Or the report was not filed, the civil
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was: penalty is: money penalty is:
$1~84,898.99% ... [$50 + ($10 x Number of days late)] x (1 + (.25 x { $500 x 1 + (.25 x Number of pre-
Number of previous violations)]. vious violations)|.
$5,000-89,999.99 ...coioecceniiicnacnns [$100 + ($10 x Number of days late)] x [1 + (.25 | $600 x [1 + (.25 x Number of pre-
x Number of previous violations)]. vious violations)].
$10.000-24,999.99 ..iniinns ($150 + ($10 x Number of days late)] x [1 + (.25 | $900 x [1 + (.25 x Number of pre-
. x Number of previous violations)). vious violations)].
$25,000-49,999.89 ........ccocvvinenumnne [$300 + ($25 x Number of days lale)] x [1 + (.25 | $1,400 x [1 + (.25 x Number of pre-
x Number of previous violations)j. vious violations)].
$50,000-74,999.89 ...........c.ccoseeecenie. | [$450 + ($75 x Number of days late)] x {1 + (.25 | $3000 x [1 + (25 x Number of pre-
x Number of previous viclations)|. vious violations)].
$75,000-99,999.99 . (3600 « ($100 x Number of days late)] x [1 + | $4000 x [1 + (25 x Number of pre-
(25 x Number of previous violations)]. vious violations)].
$100,000-149,999.99 .....coorrivnrnnns [$900 ¢ ($125 x Number of days late)] x {1 + | $5000 x [1 + (25 x Number of pre-
- (25 x Number of previous violations)]. vious violations}].
$150,000~199,999.99 ........cccoviricnennn ($1200 + (3150 x Number of days fate)] x [1 + | $6000 x (1 + (.25 »x Number of pre-
(25 x Number of s violations)). vious violations)).
$200,000-249,899.99 ... [$1500 + ($175 x Number of days late)] x [1 + | $7500 x [1 + (25 x Number of pre-
{-25 x Number of previous violations)). vious violations)].
$250,000~349,899.99 .....cccovemecnnicns [$2250 + ($200 x Number of days late)] x (1 + | $9000 x [1 « (25 x Number of pre-
(25 x Number of previous violations)]. vious violations)).
$350,000-449,999.99 ........cooceveveminnne [$3000 + ($200 x Number of days late)] x {1 + | $10,000 x {1 + (.25 x Number of
{25 x Number of previous violations)]. previous violations)].
$450,000-549,999.99 .....cconniniinrens {33750 + (5200 x Numbaer of days late)] x {1 + [ $11,000 x (1 + (.25 x Number of
(25 x Number of previous violations)]. previous violations)].
$550.000-649,999.89 .........conreren [$4500 + ($200 x Number of days late)] x (1 + | $12,000 x [1 + (.25 x Number of
(25 x Number of previous violations)]. previous violations)).
$650,000-749,999.99 .........cc.ccovvnnm. | [$5250 + ($200 x Nurnber of days late)] x [1 + [ $13,000 x {1 + (.25 x Number of
(25 x Number of previous violations)]. previous violations)].
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If the tavel of activity in the report
was:

And the reportt was filed late, the civil money
penalty is:

Or the report was not filed, the civil
rmoney panalty is:

$750,000-849,999.99

$850,000-949.999.99 ..

$950.000 or over ...

. | {$600C + (3200 x Number of days late)] x (1 +
(.25 x Number of previous violations)].
. | [$6750 + ($200 x Number of days tate)] x [1 +
(.25 x Number of previous violations)).
.| (87500 + (3200 x Number of days late)] x (1 +
(-25 x Number of previous violations)).

$14,000 x {1 + (.25 x Number of
previous violations)].

$15000 = (1 + (.25 x Number of
previous violalions)).

$16,000 x [1 + (.25 x Number of
previous viclalions)].

*The civil money penally for a respondent who does not have any previous violations wilt not exceed the level of activity in the

report.

(c) If the respondent fails to file a re-
quired report and the Commission can-
not calculate the level of activity
under paragraph (d) of this section,
then the civil money penalty shall be
$5.,500.

(d) Definitions. For this section only,
the following definitions will apply:

Election Sensitive Reports means third
quarter reports due on October 15th be-
fore the general election (for all com-
mittees required to file this report ex-
cept committees of candidates who do
not participate in that general elec-
tion): monthly reports due October
,20th before the general election (for all
committees required to file this report
except committees of candidates who
do not participate in that general elec-
tion); and pre-election reports for pri-
mary, general, and special elections
under 11 CFR 104.5.

Number of previous violations mean all
prior final civil money penalties as-
sessed under this subpart during the
current two-year election cycle and the
prior two-year election cycle.

(e) For purposes of the schedules of
penalties in paragraphs (a) and (b) of
this section,

(1) Reports that are not election sen-
sitive reports are considered to be filed
late if they are flled after their due
dates but within thirty (30) days of
their due dates. These reports are con-
sidered to be not filed if they are filed
after thirty (30) days of their due dates
or not filed at all.

(2) Election sensitive reports are con-
sidered to be filed late if they are filed
after their due dates but prior to four
(4) days before the primary election for
pre-primary reports, prior to four (4)
days before the special election for pre-
special election reports, or prior to
four (4) days before the general elec-
tion for all other election sensitive re-
ports. These reports are considered to

be not filed if they are not filed prior
to four (4) days before the primary
election for pre-primary reports, prior
to four (4) days before the special elec-
tion for pre-special election reports or
prior to four (4) days before the general
election for all other election sensitive
reports,

{65 FR 31794, May 19, 2000. as amended at 68
FR 12577, Mar. 17, 2003; 70 FR 34636, June 15,
2005]

§111.44 What is the schedule of pen-
alties for 48-hour notices that are
not filed or are filed late?

(a) If the respondent fails to file
timely a notice regarding contribu-
tion(s) received after the 20th day but
more than 48 hours before the election
as required under 2 U.S.C. 434(a)(6). the
civil money penalty will be calculated
as follows:

(1) Civil money penalty = §110 + (.10 x
amount of the contribution(s) not
timely reported).

(2) The civil money penalty cal-
culated In paragraph (a)(1) of this sec-
tion shall be increased by twenty-five
percent (259%) for each prior violation.

(b) For purposes of this section, prior
violation means a civil money penalty
that has been assessed against the re-
spondent under this subpart in the cur-
rent two-year election cycle or the
prior two-year election cycle.

{65 FR 31794, May 19, 2000, as amended at 70
FR 34636, June 15, 2005)

§111.45 What actions will be taken to
collect unpaid civil money pen-
alties?

The Commission may take any and
all appropriate collection actions au-
thorized and required by the Debt Col-
lection Act of 1982, as amended by the
Debt Collection Improvement Act of
1996 (31 U.S.C. 3701 et. seq.). The U.S.
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Department of the Treasury regula-
tions at 31 CFR 285.2, 2854, and 285.7
and the Federal Claims Collection
Standards issued jointly by the Depart-
ment of Justice and the U.S. Depart-
ment of the Treasury at 31 CFR parts
900 through 904 also apply.

{65 FR 31794, May 19, 2000, as amended at 68
FR 12580, Mar. 17, 2003; 68 FR 16715, Apr. 7,
2003]

§111.46 How will the respondent be
notified of actions taken by the
Commission and the reviewing offi-
cer?

If a statement designating counsel
has been filed in accordance with 11
CFR 111.23, all notifications and other
communications to a respondent pro-
vided for in subpart B of this part will
be sent to designated counsel. If a
statement designating counsel has not
been filed, all notifications and other
communications to a respondent pro-
vided for in subpart B of this part will
be sent to respondent political com-
mittee and its treasurer at the polit-
ical committee's address as listed in
the most recent Statement of Organi-
zation, or amendment thereto, filed
with the Commission in accordance
with 11 CFR 102.2.

[68 FR 12580, Mar. 17, 2003]

PART 112—ADVISORY OPINIONS (2
: U.S.C. 4370

Sec.

112.1 Requests for advisory opinlons (2
U.S.C. 437f(a)(1)).

112.2 Public avallability of requests (2
U.S.C. 437€(d)).

112.3 Wrltten comments on requests (2
U.S.C. 437£(d)).

112.4 Issuance of advisory oplnlons (2 U.S.C.
437f (a) and (b)).

112.5 Reliance on advisory
U.S.C. 437f(c)).

112.6 Reconsideration of advisory opinions.

AUTHORITY: 2 U.S.C. 437f, 438(a) (8).

SOURCE: 45 FR 15123, Mar. 7, 1980, unless
otherwise noted.

opinions (2

§112.1 Requests for advisory opinions
(2 U.S.C. 437f(a)(1)).

(a) Any person may request in writ-
ing an advisory opinion concerning the
application of the Act, chapters 95 or 96
of the Internal Revenue Code of 1954, or
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any regulation prescribed by the Com-
mission. An authorized agent of the re-
questing person may submit the advi-
sory opinion request, but the agent
shall disclose the identity of his or her
principal.

(b) The written advisory opinion re-
quest shall set forth a specific trans-
action or activity that the requesting
person plans to undertake or is pres-
ently undertaking and intends to un-
dertake in the future. Requests pre-
senting a general question of Interpre-
tation, or posing a hypothetical situa-
tion, or regarding the activities of
third parties, do not qualify as advi-
sory opinion requests.

(c) Advisory opinion requests shall
include a complete description of all
facts relevant to the specific trans-
action or activity with respect to
which the request is made.

(d) The Office of General Counsel
shall review all requests for advisory
opinions submitted under 11 CFR 112.1.
If the Office of General Counsel deter-
mines that a request for an advisory
opinion is incomplete or otherwise not
qualified under 11 CFR 1121, it shall,
within 10 calendar days of receipt of
such request, notify the requesting per-
son and specify the deficiencies in the
request.

(e) Advisory opinion requests should
be sent to the Federal Election Com-
mission, Office of General Counsel, 999
E Street, NW., Washington, DC 20463.

(f) Upon receipt by the Commission,
each request which qualifies as an advi-
sory opinion request (AOR} undef 11
CFR 112.1 shall be assigned an AOR
number for reference purposes.

[45 FR 15123, Mar. 7, 1380, as amended at 50
FR 50778, Dec. 12, 1985]

§112.2 Public availability of requests
(2 U.S.C. 437£(d)).

(a) Advisory opinion requests which
qualify under 11 CFR li2.1 shall be
made public at the Commission
promptly upon their receipt.

(b) A copy of the orlginal request and
any supplements thereto, shall be
available for public inspection and pur-
chase at the Public Disclosure Division
of the Commission.
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Federal Register

Vol 74. No. 125

Wednesday. July 1, 2009

This section of the FEDERAL REGISTER
contains regulatory documents having generai
applicability and legal etfect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code ot Federal Regulations is sold by
the Supenintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

FEDERAL RETIREMENT THRIFT
INVESTMENT BOARD

5 CFR Part 1600

Employee Contribution Elections and
Contribution Allocations

AGENCY: Federal Retirement Thrift
Investment Board.

ACTION: Interim final rule with request
for comments.

SUMMARY: The Federal Retirement Thrift
Investiment Board (Agency) is
announcing the effective date of its
regulation published on June 19, 2009
(74 FR 29111) pertaining to the timing
of agency contributions.

DATES: Effective Date: The Agency's
interim final rule published on June 19,
2009 (74 FR 29111) took effect on June
22, 2009 when President Obama signed
HR 1256 (Pub. L. 111-31) which
contained the Thrift Savings Plan
Enhancement Act of 2009 {Act).

FOR FURTHER iINFORMATION CONTACT:
Laurissa Stokes at (202) 942-1645.

SUPPLEMENTARY HFORMATION: The Act
provides that Agency Automatic (1%)
Contributions and Agency Matching
Contributions shall commence
immediately. The regulatory
amendment is necessary because FRTIB
regulations follow current law, which
provides that Agency Automatic (1%])
Contributions and Agency Matching
Contributions shall not commence until
the equivalent of the second open
season that begins after the employee
commenced employment. The FRTIB is
setting a August 1, 2009 effective date
for this regulation to allow employing
agencies sufficient time to make the
necessary computer programming
changes to implement it. The regulation
took effect on June 22, 2009, and
employing agencies must implement

this change as soon as practicable but no
later than the first ray period in August.

Gregory T. Long,

Executive Director, Fe leral Retirement Thrift
Investment Board.

[FR Doc. E8-15536 Fi ed 6-30-09; 8:45 am]
BILLING CODE 6760-01-P

FEDERAL ELECTION COMMISSION
11 CFR Part 111
[Notice 2009-09)]

Civil Monetary Penalties Inflation
Adjustments

AGENCY: Federal Elcction Commission
ACTION: Final rules.

SUMMARY: In accord ince with the
Federal Civil Penalties Inflation
Adjustment Act of ~ 990, as amended,
the Federal Electior Commission is
adopting final rules to apply inflation
adjustments to cert: in civil monetary
penalties under the Federal Election
Campaign Act of 1971, as amended
("FECA'), the Presi dential Election
Campaign Fund Ac , and the
Presidential Primar - Matching Payment
Account Act. The ¢ vil penalties being
adjusted are for certain violations of
these statutes that ae not knowing and
willful, invalving contributions and
expenditures; knowing and willful
violations of the prc hibition against the
making of a contrib ttion in the name of
another; knowing and willful violations
of the confidentiality provisions of
FECA; certain pena ties for late filed or
non-filed reports ur der the
administrative fines program; and
failure to file timely 48-hour notices.
The adjusted civil monetary penalties
are calculated according to the formula
set forth in the law .ind will be effective
for violations occur-ing on or after the
effective date of the e rules. Further
information is provided in the
supplementary info ‘mation that follows.
DATES: Effective on uly 1, 2009.

FOR FURTHER INFORN ATION CONTACT: Mr.
Robert M. Knop, As;istant General
Counsel, or Ms. Cheryl A.F. Hemsley, or
Ms. Jessica Selinkof, Attorneys, 999 E
Street, NW., Washir gton, DC 20463,
{202) 694-1650 or (+:00) 424-9530.
SUPPLEMENTARY INFC RMATION: The
Federal Civil Penalt es Inflation

Attachment 1

Adjustment Act of 1990, as amended,}
(the “Inflation Adjustment Act”’)
requires Federal agencies to adjust for
inflation the civil monetary penalties
within their jurisdiction at least once
every four vears according to detailed
formulae. A civil monetary penalty
(“civil penalty") is defined in the
Inflation Adjustment Act as any penalty,
fine, or other sanction that is for a
specific amount, or has a maximum
amount, as provided by Federal law,
and is assessed or enforced by an agency
in an administrative proceeding or by a
Federal court pursuant to Federal law.?
Further. the Inflation Adjustment Acl
contains a 10% penalty cap on the first
adjustment of any civil penalty. That is.
the first adjustment made to the civil
penalty mav not exceed 10% of the
starting civil penalty.” Under the
Federal Election Campaign Act of 1971
(“FECA"), as amended. 2 U.S.C. 431 et
seq., the Federal Election Commission
(“Commiission”) has jurisdiction over
several civil penalties for respondents
who violate FECA, the Presidential
Election Campaign Fund Act, 26 U.S.C.
9001 et seq., or the Presidential Primary
Matching Payment Account Act, 26
U.S.C. 9031 et seq. (“"chapters 95 and 96
of Title 26"’). These rules fulfill the
Commission’s non-discretionary
obligation under the Inflation
Adjustment Act to adjust for inflation,
according to the prescribed formula, the
civil monetary penalties ("'civil
penalties”) within its jurisdiction.

Immediate Effectiveness of Final Rule

The Commission is required by
statute to adjust the civil penalties
under its jurisdiction by a Cost of Living
Adjustment (“€OLA""] formula. This
application of the COLA does not
involve Commission discretion or any
policy judgments. Thus, the
Commission finds that the “good cause”
exception to the notice and comment
requirement in section 553 of the
Administrative Procedures Act applies
to these rules because notice and
comment are unnecessary. 5 U.S.C.
553(b)(B) and (d)(3).

For the same reasons, these rules do
not need to be submitted to the Speaker

128 U.S.C. 2461 note, as amended by Debt
Collection Improvement Act of 1996, Public Law
104-134, 110 Stat. 1321-73, sec. 31001(s}(1) (1996);
Public Law 105-362. 112 Stat. 3293 (1998).

228 U.S.C. 2461 note (3)(2)

328 U.S.C. 2461 note (7).
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of the House of Representatives or the
President of the Senate under the
Congressional Review Act, 5 U.S.C. 801
et seq., and these rules are effective
upon publication. 5 U.S.C. 808(2).
Accordingly these amendments are
effective on July 1, 2009. The new civil
penalties are applicable only to
violations that occur after this effective
date.

Explanation and Justification

Under the Inflation Adjustment Act,
the Commission must adjust civil
penalties by a COLA defined as the
perientage by which the US.
Department of Labor’s Consumer Price
Index for all urban consumers (“‘CPI"’)
for June of the vear preceding the
adjustiment exceeds the CPl for June of
the vear in which each civil penalty was
last set or adjusted.* The amount of the
resulting increase is then subject to
rounding rules based on the size of the
civil penalty 3 The [nflation Adjustment
Actimpuoses a 10% cap on the first
adjustment under its rules, but no cap
on subsequent adjustments.

The Comnussion has previously
applied the Inflation Adjustment Act
formulae to its civil penalties in 1997,

2002, and 2005.5 As explained in more
detail below, the Commission has
determined thit the Inflation
Adjustment A :t now requires the
Commission ti adjust all civil penalties
in 11 CFR 111 24 and some civil
penalties in 11 CFR 111.43. The civil
penalties in 11 CFR 111.44 will not
change becaus: of the rounding rules.

1.111.24—Civ | Penalties (2 U.S.C.
437g(aj(5), (6),(12), 28 U.S.C. 2461 nt.}

FECA provices for civil penalties for
any person why violates any portion of
FECA or chaptrs 95 and 96 of Title 26.
FECA’s civil pe nalties, found at 2 U.S.C
437(g}a)(5), (6,, and (12), are organized
into two tiers: ()ne tier of civil penalties
for violations o " FECA or chapters 95
and 96 of Title 26, and a higher tier of
civil penalties {or “knowing and
willful™ violations of FECA or chapters
95 and 96 of Ti'le 26. Commission
regulations in s :ction 111.24 set forth
each civil penalty established by section
437g(a)(5). (6), end (12), as adjusted
pursuant to the Inflation Adjustment
Act.

Example

The following is a detailed example of
the application - f the [nflation

Adjustment Act formulae to FECA civil
penalties. The $5,000 civil penalties
provided for in 2 U.S.C. 437g(a)(5)(A),
(6)(A)}. and (6)(B) are implemented by
the regulations at 11 CFR 111.24[a)(1) at
their 2005 level of $6,500. See 2005
Adjustment, 70 FR at 34634; 1997
Adjustment, 62 FR at 11316. To
determine the 2009 adjustment, the CPI
for June 2008 (218.815) is divided by the
CPI for June 2005, the year the civil
penalty was last adjusted (194.5), fora
COLA of 1.125. Next, the raw inflation
adjustment is determined by
multiplying the present civil penalty
($6,500) by the COLA increase (0.125)
for a raw increase of $812.50. The result
is rounded to $1,000. Finally, the
rounded increase is added to the civil
penalty. for a new section 111.24{a)(1}
civil penalty of $7.500.

Using the same Inflation Adjustiment
Act formulae, the Commission must also
adjust other civil penalties in 11 CFR
111.24. Since each of these civil
penalties has been previously adjusted,
the 10% cap for first time adjustments
does not applv to any of them. The
complete list of all civil penalty
adjustments in section 111.24 is as
follows:

Section

11 CFR 1T1.24(@) (1) oo
11 CFR A11.24(a)(2)() ovovorvoe oo
11 CFR 111.24(@)(2H01) ooooervoeve e
)
)

11 CFR 111.24(b
11 CFR 111.24(b

- I

Previous Last ; Raw New civil

civil penalty adjus ted COLA increase I increase \( Rounded to penalty
$6,500 2005 0.125 (218.815/184.5) $812.50 ‘ $1,000 37,500
11,000 1997 0.365 (218.815/160.3) 4,015 5,000 16,000
55,000 2005 0.125 (218.815/184.5) 6,875 5,000 60,000
2,200 1997 0.365 (218.815/160.3) 803 1,000 3,200
J 6,500 2005 0.125 (21&815/194&) 812.51} 1,000 7,500

Note that the civil penalties in 11 CFR
111.24(a){2)(i) and (b) have not been
adjusted since 1997 because application
of the rounding rules resulted in no
change when adjustments were
examined in 2002 and 2005.

2. 11 CFR 111.43—Schedule of Penalties

FECA permits the Commission to
assess civit penalties for violations of
the reporting requirements of 2 U.S.C.
434(a) in accordance with schedules of
penalties established and published by
the Commission. 2 U.S.C. 437g(a}(4)(C).
Each schedule contains two columns,
one for penalties for late-filed reports
and one for penalties for non-filed

428 1).5.CC 2461 note {5)(b).

528 U.S.C. 2461 note {5){a). The rounding rules
applicable to the Commission’s civil penalties
require that if the existing penalty is less than or
equal to $100, the increase is rounded to the nearest
$10; if the existing penalty is greater than $100 but
iess than or equal to $1,000. the increase is rounded
to the nearest $100. if the existing penalty is greater
than $1.000 but less than or equal to $10.000, the
increase is rounded to the nearest $1.000; and if the

reports. Reports .ae considered to be
late-filed if they are filed after their due
date under 11 CFR 104.5 but before a
date certain which is determined by
whether the repo “ts are election-
sensitive or not.” Reports are considered
not filed if they e ther are filed after that
date certain or ari- not filed at all. See

11 CFR 111.43(e)

The Commissicn first promulgated
two schedules of jenalties for late filing
violations in 200C in 11 CFR 111.43(a)
and (b), for non-e;ection-sensitive
reports and election-sensitive reports,
respectively. Explanation and
Justification for Final Rules on
Administrative Fi 1es, 65 FR 31787 (May

existing penalty is grea'er than $10,000 but less
than or equal to $100,0¢ 0, the increase is rounded
to the nearest $5.000.

¢ See Explanation anc Justification for Final Rules
on Inflation Adjustmen- s for Civil Monetary
Penalties, 70 FR 34633 tJune 15, 2005} ("*2005
Adjustment”); Explanat on and Justification for
Final Rules on Adjustm :nts to Civil Monetary
Penalty Amounts, 62 Fk 11316 (Mar. 12, 1997)
(1997 Adjustment”’). Ir January 2002, the rounding
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19, 2000). The penalty calculations were
based on the “level of activity," as
defined in the 2000 regulations at 11
CFR 111.43(d), reported by the late-
filing committee. Additionally, the
Commission promulgated a civil penalty
of $5,500 at 11 CFR 111.43(c) for
situations in which a committee fails to
file a report and there is no "‘estimated
level of activity," on which the
Commission can base a civil penalty
thereby making it impossible for the
Commission to calculate the level of
activity.

In 2003, the Commission reevaluated
the administrative fines program and
decided to reduce the civil penalties in

rules resulted in no adjustments. Agenda Doc. 02—
06 {Jan. 17, 2002}.

7 Election-sensitive reports are those due just
before an election. See 11 CFR 111.43(d)(1). The
dissemination of information in these reparts has
the most meaningful impact because they are filed
in proximity to an election. Accordingly, the
schedule of penalties imposes a higher civil penalty
for these reports than for all other reports. which
are non-election-sensitive.
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section 111.43(a) and (b} applicable to
reports containing under $50,000 in
activity. It also repromulgated the
remaining civil penalties. See
Explanation and Justification for Final
Rules on Administrative Fines, 68 FR
12572 (Mar. 17, 2003) (2003 Rules").
Accordingly, the civil penalties for
reports due on or after April 16, 2003
were set forth in new schedules at 11
CFR 111.43(a)(2) (non-election-
sensitive) and 11 CFR 111.43(b)(2)
(election-sensitive). The penalty
schedules for previous reports were
located in 11 CFR 111.43(a)(1) (non-
election-sensitive) and 111.43(b)(1)
(election-sensitive). The Commission
also revised its definitions for “'level of
activity” and “‘estimated level of
activity’” for reports due on or after
April 16, 2003.

The Commission has now determined
that there is no need to retain the pre-
April 2003 schedules at 11 CFR
111.43(a){1) and (b){(1). Because the
statute of limitations for enforcement of
civil fines and penalties is five years
from the date when the claim first
accrued, a proceeding to enforce a civil
penalty for a report due before April 16,
2003 would need to have been
commenced before April 16, 2008. See
28 U.S.C. 2462. Accordingly, the
Commission is removing paragraphs
(a)(1) and (b){(1) from 11 CFR 111.43,
including both the old schedules and
the definitions for “'level of activity”
and ‘‘estimated level of activity”
applicable to those schedules. Former
11 CFR 111.43(a)(2) and 11 CFR
111.43(b)(2) are being renumbered as 11
CFR 111.43(a) and 111.43(b),
respectively. Additionally, because the
removal of the old schedules at 11 CFR
111.43(a)(1) and (b)(1) obviates the need
to distinguish between different
definitions of “level of activity” and
“‘estimated level of activity” for time
periods before or after the 2003 Rules,
the Commission is also moving, but nét
changing the substance of, those
definitions from section 111.43(a)(2)
and (b)(2) to the general definition
section at 11 CFR 111.43(d). Finally, the
Commission is numbering each of the
definitions in section 111.43(d) for
clarity.

In addition to these technical changes,
the Commission must adjust the civil
penalties schedules in section 111.43(3)
and (b) pursuant to the Inflation
Adjustment Act. These civil penalties
schedules were set when the
Commission repromulgated them in the
2003 rulemaking. In 2005, the
Commission applied the Inflation
Adjustment Act formulae to the civil
penalties in section 111.43. Because of
the rounding rules, however, none of

the penalties was adjusted. See 2005
Adjustment, 70 FR zt 34635.
Accordingly, this is :he first adjustment
of these civil penalties under the
Inflation Adjustmen: Act and the 10%
cap applies to any aljustments made.

To make the adjustments, the
Inflation Adjustmen: Act formula is
applied to each civil penalty in the
schedules to determ ne what, if any,
adjustment must be mnade. First, the CPI
for 2008 is divided t y the CP! for June
of 2003 (218.815/18:..7) to determine the
applicable COLA of 3.191. Then, each
civil penalty is mult plied by the COLA
to determine the aniunt of the
unrounded raw increase. Next, the
statutory rounding formula is applied to
that raw increase anzount. The resulting
rounded increase is hen added to the
current civil penalty to determine the
new raw civil penalty. Finally. the
statutory 10% penal y cap is applied as
necessary. Accordin ly, if the new raw
civil penalty is large - than 110% of the
current civil penalty the raw penalty is
adjusted downward o conform to that
penalty cap. The actal adjustment to
each civil penalty is shown in the
schedules in the rule text, below.

The Commission riust also adjust the
$5,500 civil penalty srovided for in
2000 in 11 CFR 111.: 3(c). and
repromulgated in 2003, which has not
been adjusted pursu: nt to the Inflation
Adjustment Act. To «letermine this
year's adjustment, th: CPI for June 2008
is divided by the CP! for June 2003
(218.815/183.7) for a COLA increase of
0.191. Next the $5,5(0 is multiplied by
the COLA for araw i1crease of
$1,050.50, which is t1en rounded to
$1,000. Again, this fi st adjustment
pursuant to the Inflation Adjustment
Act is capped at 10 pzrcent of the
original penalty ($5,£00), for a new
section 111.43(c) civil penalty of $6,050.

3. 11 CFR 111.44—Schedule of Penalties
for 48-Hour Notices

Principal campaigr committees are
required to report, within 48 hours of
receipt, any contribu'ions of $1,000 or
more that are receive | after the 20th
day, but more than 4t hours before any
election. 2 U.S.C. 434(a)(6). FECA
permits the Commiss on to assess civil
penalties for violations of the 48-hour
notice reporting requ rement. 2 U.S.C.
437g(a)(4)(C). The Co nmission last
adjusted the civil peralty for these
reporting violations i1 2005 to $110 +
(.10 x amount of cont -ibution(s) not
timely reported). See 2005 Adjustment,
70 FR at 34635; Explenation and
Justification for Final Rules on
Administrative Fines 65 FR 31787,
31793 (May 19, 2000) To determine this
year’s adjustment, Th : CPI for June 2008

Attachment 1

is divided by the CPI for June 2005
(218.815/194.5) for a COLA increase of
0.125. The civil penalty is then
multiplied by the COLA for a raw
increase of $13.75, which is then
rounded to $0. Accordingly. the civil
penalty in section 111.44 remains at
$110 + (.10 x amount of contribution(s)
not timely reported).

While the Commission is not making
any adjustments to the civil penalty in
11 CFR 111.44, it is correcting an
incorrect phrase in section 111.44(b).
Specifically. the phrase "civil money
penalty” is incomplete and is being
changed to “‘final civil money penalty.”

Certification of No Effect Pursuant to 5
U.S.C. 605(b) (Regulatory Flexibility
Act)

The provisions of the Regulatory
Flexibility Act are not applicable to this
final rule because the Commission was
not required to publish a notice of
proposed rulemaking or to seek public
comment under 5 U.S.C. 553 or any
other laws. 5 U.S5.C. 603(a) and 604(a).
Therefore, no regulatory flexibility
analysis is required.

List of Subjects in 1 CFR Part 111

Administrative practice and
procedures, Elections, Law enforcement.
Penalties.

u For the reasons set out in the
preamble, the Federal Election
Commission amends subchapter A of
chapter I of title 11 of the Code of
Federal Regulations as follows:

PART 111—COMPLIANCE
PROCEDURE (2 U.S.C. 437g, 437d(a))

& 1. The authority citation for part 111
continues to read as follows:

Autherity 2 U.S.C. ¢32(i), 437g, 437d(a),
438(aj(8); 28 U.S.C. 2461 nt.

w 2. Section 111.24 is amended by
revising paragraphs (a)(1), (a)(2)(1),
(a)(2)(ii) and (b) to read as follows:

§111.24 Civil Penalties (2 U.S.C.
437g(a)(5), (6), (12), 28 U.S.C. 2461 nt.).

(aJ * %k %

(1) Except as provided in paragraph
(a)(2) of this section, in the case of a
violation of the Act or chapters 95 or 96
of title 26 (26 U.S.C.), the civil penalty
shall not exceed the greater of $7,500 or
an amount equal to any contribution or
expenditure involved in the violation.

2) * % X

(i) In the case of a knowing and
willful violation of the Act or chapters
95 or 96 of title 26 (26 U.S.C.), the civil
penalty shall not exceed the greater of
$16,000 or an amount equal to 200% of
any contribution or expenditure
involved in the violation.
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(i1) Notwithstanding paragraph
(a)(2)(i} of this section, in the case of a
knowing and willful violation of 2

J.8.C. 441f, the civil penalty shall not
be less than 300% of the amount of any
contribution involved in the violation
and shall not exceed the greater of
$60.000 or 1.000% of the amount of any
contribution involved in the violation.

{b) Anv Commission member or
emplovee. or any other person. who in
violation of 2 U.S.C. 437g(a

makes public any notification or

J(12)(A) $7.500.

investigation uncer 2 U.S.C. 437g
without receiving the written consent of
the person receiv ng such notification,
or the person wit 1 respect to whom
such investigatio 1 is made, shall be
fined not more than $3,200. Any such
member, employ:e, or other person who
knowinglv and willfully violates this
provision shall b fined not more than

m 3. Section 111.43 is amended by
revising paragraphs (aj], (b}, (c}, and (d)
to read as follows:

§111.43 What are the schedules of
penaities?

(a) The civil money penalty for all
reports that are filed late or not filed,
except election sensitive reports and
pre-election reports under 11 CFR 104.5,
shall be calculated in accordance with
the following schedule of penalties:

T
If the level of activity in the ‘
report was: I

And the repon was filed late, the civil money penalty is:

Or the report was not filed, the civil money penalty is.

$1-4.999.99 «

!

............. |

$5.000-9,999.99

$10,000-24,999.99
i
i

$25.000-49.999.99

$50.000-74.999 99
|
i
.......... |

|

$7£.000-98 989.99
$100.000-149.999.99

$150,000-189,999.99

$200.000-249.999.99

$250.000-319.999.99

$350,000-449,999.99

$450,000-549.999.99

$550.000-649.999.99

$650,000-749,999.99

$750,000-849,999.99

$8,50,000-949,999.99

$950,000 or over
|

[$25 + (85 x Number of days late)] x {1 + (.25 x Num-
ber of previous violations)).

[$55 + ($5 x Number of days late)] x {1 + (.25 x Num-
ber of previous violations)].

{$110 + (35 x Number of days late)] = [1 + (.25 x Num-
ber ol previous violations)].

[$200 + (320 x Number of days lat:)] x [1 + (.25 x
Number of previous violations)].

18330 + ($82.50 x Number of days lzte)] x (1 + (.25 x
Number of previous violations)].

{$440 + ($110 x Number of days la2)] x [1 + (.25 x
Number of previous violations)].

[$660 + ($125 x Number of days la'z)] x {1 + (.25 x
Number of previous violations)].

{3880 + ($150 x Number of days lat2)] x [1 + (.25 x
Number of previous violations)).

[$1.100 + ($175 x Number of days lzle)] x {1 + (.25 x
Number of previous violations)).

{$1.500 + (3200 x Number of days la:e)] x {1 + (.25 x
Number of previous violations)].

[$2,000 + ($200 x Number of days la:e)] x {1 + (.25 x
Number of previous violations)).

[$2,500 + ($200 x Number of days lae)] x [1 + (.25 x
Number of previous violations)].

[$3,300 + ($200 x Number of days lae)] x [1 + (.25 x
Number of previous violations)).

{$3,850 + ($200 x Number of days lae)] x [1 + (.25 x
Number of previous violations)].

[$4,400 + ($200 x Number of days lae)] x [1 + (.25 x
Number of previous violations)].

[$4,950 + ($200 x Number of days lae)] x [1 + (.25 x
Number of previous violations)].

($5,500 + ($200 x Number of days lae)} x {1 + (.25 x

Number of previous violations)].

3250 x (1 + (.25 x Number of previous violations)].
$330 x [1 + (.25 x Number of previous violations)].
$550 x {1 + (.25 x Number of previous violations)}.
$990 x {1 + (.25 x Number of previous violations)].
$2,970 % [1 + (.25 x Number of previous violations}].
$3,850 ~ [1 + (.25 x Number of previous violations)|.
$4,950 x [1 + (.25 x Number ot previous violations)).
$6.050 x [1 + (.25 x Number of previous violations)].
$7,150 x [1 + (.25 x Number of previous violations})].
$8,800 x [1 + (.25 x Number of previous violations)]
$9,900 x [1 + (.25 x Number of previous violations}].
$10.450 x [1 + (.25 x Number of previous violations)]
$11,000 x [1 + {.25 x Number of previous violations)].
$10,500 x [1 + (.25 x Number ot previous violations)].
$11,000 x {1 + (.25 x Number of previous violations)}.
$11,500 x [1 + (.25 x Number of previous violations)].

$12,000 x {1 + (.25 x Number of previous violations)).

2 The cwil money penalty for a respondent who does not have any f revious violations will not exceed the level of activity in the report.

(b) The civil money penalty for
election sensitive reports that are filed

of penalties:

late or not filed shall be calculated in

accordance with tie following schedule -

If the level of activity in the
report was:

And the report was filed late, the civil 1 yoney penalty is:

Or the report was not filed, the civil money penalty is:

$1-4,999.992

$5,000-9,999.99

$10.000-24,999.99

$25,000-49,999 99

$50,000-74,999.99

$75,000-99,999.99

[$55 + (310 x Number of days late)] x 1 + (.25 x Num-
ber of previous violations)).

[$110 + ($10 x Number of days late)] x [1 + (.26 x
Number of previous violations)].

[$150 + ($10 x Number of days late'] x [1 + (.25 x
Number of previous violations)].

[$330 + ($25 x Number of days late] x {1 + (25 x
Number of previous violations)).

[$495 + ($82.50 x Number of days lat2)] x [1 + (.25 x
Number of previous violations)].

[$660 + ($110 x Number of days late)] x [1 + (.25 x
Number of previous violations)].

At:achment |

$550 x [1 + (.25 x Number of previous violations)].
$660 x [1 + (.25 x Number of previous violations)].
$990 x {1 + {.25 x Number of previous violations)].
$1.400 x [1 + (.25 x Number of previous violations)).
$3,300 x [1 + (.25 x Number of previous violations)].

$4,400 x [1 + (.25 x Number ot previous violations)].
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If the level of activity in the
report was:

And the report was filed late, the civil n oney penalty is:

]

Or the report was not filed, the civil money penalty is:

$100,000-149,999.99 ....._....

$150,000-199,999.99

$200,000-249,999.99

$250,000-349,999.99

$350.000449,999.99 ........
$450,000-549,999.99 ..........

$550,000-649,999.99

$650.000-749,999.99

$750.000-843.999.99

$850,000-949,999.99

$950,000 or over ...

{$990 + ($125 x Number of days late)] x [1 + (.25 X
Number of previous violations)].

[$1,200 + ($150 x Number of days lat:)] x [1 + (.25 X
Number of previous violations})).

[$1,500 + (3175 x Number of days lat:)] x [1 + (.25 x
Number of previous violations)].

[$2,250 + ($200 x Number of days lat:)] x [1 + (.25 x
Number of previous violations}j.

[$3,300 + {$200 x Number of days tat:)] x [1 + (.25 x
Number of previous violations)].

[$4,125 + (3200 x Number of days lat:)] x [1 + (.25 x

Number of previous violations)).
[$4,950 + ($200 x Number of days lat )] x [1 + (.25 x
Number of previous violations)}. i
{$5,775 + ($200 x Number of days lat:)] x {1 +
Number of previous violations)]. !
[$6,600 + ($200 x Number of days lat:)] x {1 + (25 x | $15400 x [1
Number of previous viotations)]. |
{$7,425 + ($200 x Number of days lat:t}] » [1 + {25 x
Number of previous violations)].
[$8.250 + ($200 x Number of days
Number of previous violations)].

$11.000 x [1
1'$12,000 x [1

{25 x | $13,000 x |1
H

$16,500 x [1

$5,500 x [1 + (.25 x Number of previous violations)].
$6.600 x [1 + (.25 x Number of previous violations})
$8,250 x {1 + (.25 x Number of previous violations)].
$9,900 x {1 + (.25 x Number of previous violations)].

$11,000 x [1 + (.25 x Number of previous violations)].

+ (.25 x Number of orevious violations)].
+ (.25 x Number of previous violations))]
+ (.25 « Number of previous violations)|.
+ 1.25 x Number of previous violations)].

+ (.25 x Number of grevious violations}|

fat )] x [1 + (25 x | $17,600 x {1 + (.25 x Number of previous violations)].
|

aThe civil money penalty for a respondent who does not have any p evious violations wili not exceed the level of activity in the report.

(c) lf the respondent fails to file a
required report and the Commission
cannot calculate the level of activity

- under paragraph (d) of this section, then
the civil money penaltv shall be $6,500.

{d) Definitions. For this section only,
the following definitions will apply:

(1) Election Sensitive Reports means
third quarter reports due on October
15th before the general election (for all
committees required to file this report
except committees of candidates who do
not participate in that general election);
monthly reports due October 20th
before the general election (for all
committees required to file this report
except committees of candidates who do
not participate in that general election);
and pre-election reports for primary,
general, and special elections under 11
CFR 104.5.

(2) Estimated level %factivity means:

(i) For an authorized committee, total
receipts and disbursements reported in
the current two-year election cycle
divided by the number of reports filed
to date covering the activity in the
current two-year election cycle. If the
respondent has not filed a report
covering activity in the current two-year
election cycle, estimated level of
activity for an authorized committee
means total receipts and disbursements
reported in the prior two-year election
cycle divided by the number of reports
filed covering the activity in the prior
two-year election cycle.

(ii}(A) For an unauthorized
committee, estimated level of activity is
calculated as follows: [(Total receipts
and disbursements reported in the
current two-year cycle)]—(Transfers
received from non-Federal account(s) as

reported on Line 1 3(a) of FEC Form 3X
Disbursements for .he non-Federal share
of operating expen litures attributable to
allocated Federal/1 on-Federal activity
as reported on Linc 21(a)(1i) of FEC
Form 3X)] = Numb:r of reports filed to
date covering the activity in the current
two-vear election cvcle.

(B) If the unauth rized committee has
not filed a report cvering activity in the
current two-year election cycle, the
estimated level of : ctivity is calculated
as follows: [(Total eceipts and
disbursements reported in the prior two-
year election cycle —(Transfers received
from non-Federal ¢ccount(s) as reported
on Line 18(a) of FEC Form 3X
Disbursements for he non-Federal share
of operating expen litures attributable to
allocated Federal/r on-Federal activity
as reported on Line 21(a)(ii) of FEC
Form 3X)] + Numb :r of reports filed
covering the activi'y in the prior two-
year election cycle

(3) Level of activ ty means:

(i) For an author:zed committee, the
total amount of rec :ipts and
disbursements for the period covered by
the late report. If th e report is not filed,
the level of activity is the estimated
level of activity as et forth in paragraph
{d)(2)(i) of this sect on.

(ii) For an unautlorized committee,
the total amount of receipts and
disbursements for the period covered by
the late report mins the total of:
Transfers received rom non-Federal
account(s) as repor ed on Line 18(a) of
FEC Form 3X and ¢ isbursements for the
non-Federal share f operating
expenditures attrib 1table to allocated
Federal/non-Feder: | activity as reported
on Line 21(a){ii) of TEC Form 3X for the
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period covered by the late report. If the
report is not filed, the level of activity
is the estimated level of activity as set

- forth in paragraph (d)(2)(ii) of this

section

(4) Number of previous violations
means all prior final civil money
penalties assessed under this subpart
during the current two-year election
cycle and the prior two-vear election
cvcle.

* * * * *

§111.44 [Amended]

® 4. In paragraph (b) of § 111.44, remove
the words “‘civil money penalty” and
add, in their place, the words ““final
civil money penalty.”

Dated: March 25, 200¢9.

On behalf of the Commission.
Steven T. Walther,
Chairmgn, Federal Election Commission.

Editorial Note: This document was
received in the Office of the Federal Register
on Thursday, June 25, 2009.

[FR Doc. E9~15483 Filed 6-30-09; 8:45 am]

BILLING CODE 6715-01-P
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SENSITIVE
Committee ID: C00355784 Muiti-Candidate Status/Date: No
Committee Name: ROBINSON COMMITTEE LLC Date Effective:
Committee Designation: PRINCIPAL CAMPAIGN COMMITTEE OF . .
A CANDIDATE Committee Type: SENATE
Filing Frequency: QUARTERLY FILER Treasurer Name: JACK E ROBINSON
Committee PO BOX 2587
Candidate ID: SOMA00042 DUXBURY,MA
Address: !
02331
Candidate Name: ROBINSON, JACK E Analyst Assigned: Andrew Karwoski
Special Interest Group: Not Available Analyst Extension: 1167

Contact . Communication Date & Analyst
s Time ?

Jack E Robinson 04/15/2010 09:48 AM Rhiannon Magruder Phone Call

{1141 1472 He called me back regarding AF 2122 and stated that he would be filing 2009 Amended 12
i Day Pre-Primary Report, 2009 Year End Report and 2010 April Quarterly Report this
weekend. I faxed RTB Letter to 203-425-4555. He understands that if 2010 Year End
fReport is filed this weekend, AF 2122 fine will be recalculated based on real activity.

Contact = Communication Date &

Time
Jack E Robinson

04/14/2010 09:42 AM Rhiannon Magruder Phone Call
Summary

I called and left a message at his law firm asking that he return my call regarding AF 2122.
RTB Letter was returned.

R -
DNtd 4 ation pate & ANd »

Jack E Robinson 02/18/2010 04:09 PM Amanda J Iovino Phone Call

Candidate called back regarding the referable issue and said he was in Europe for three
weeks and asked for an extension. The analyst explained that no extensions were given.
The candidate said he would mail his response in as soon as possible.

Contact  Communication Date & Analyst

: Time .
Jack E Robinson 02/17/2010 10:49 AM Amanda J Iovino Phone Call

Y1110 141 Y- 1a VA Analyst called the committee regarding a referable issue. There was no answer so a
| message was left asking for a returned call to discuss the issue.
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Attachment #3
23 Pages

DECLARATION OF JILL I. SUGARMAN

I am the Reviewing Analyst in the Office of Administrative Review for the Federal

Election Commission (“Commission”). In my capacity as Reviewing Analyst, I

conduct research with respect to all challenges submitted in accordance with the

Administrative Fine program.

. The 2009 Year End Report is due January 31, 2010. Senate principal campaign

committees must file reports with the Secretary of the Senate. Reports sent by first

class mail are considered filed on the date of receipt.

It is the practice of the Office of Public Records, Secretary of the Senate to date stamp

each report as it is received and complete an envelope processing page disclosing the

method used to file the report as well as either the date of receipt or postmark.

[ hereby certify that I have searched the Commission’s public records and that the

documents identified herein are the true and accurate copies of:

(a) Statement of Candidacy filed by Jack E. Robinson dated October 10, 2009.
According to the Commission’s records, the Statement was received on October
20, 2009;

(b) Pages 1 and 3 of the Statement of Organization filed by the Robinson Committee,
LLC and Jack E. Robinson, as Treasurer. According to the Commission’s
records, the document is dated October 10, was received on October 20, 2009, and
lists “robinsonesq@aol.com” as the Committee’s email address. Line 7 lists
“Jack E. Robinson” as the Custodian of Records;

(c) Page 1 of the Summary Page and Page 2 of Schedule C for the 2009 October
Quarterly Report filed by the Robinson Committee, LLC and Jack E. Robinson, as
Treasurer. According to the Commission’s records, the report covers the period
from July 1 through September 30, 2009 and was received on October 20, 2009.
Schedule C lists $52,357.00 in loans made or guaranteed by the candidate for the
reporting period,

(d) Page 1 of the Summary Page and Page 3 of the Detailed Summary Page for the
2009 12 Day Pre-Primary/Pre-Special Report filed by the Robinson Committee,
LLC and Jack E. Robinson, as Treasurer. According to the Commission’s
records, the report covers the period from October 1 through November 18, 2009
and was received on December 1, 2009. Line 13(a) lists $136,000.00 in loans
made or guaranteed by the candidate for the reporting period,;

(e) 2 pages of 48-Hour Notices filed by the Robinson Committee, LLC and Jack E.
Robinson, as Treasurer. According to the Commission’s records, the 48-Hour
Notices were received on December 1 and 4, 2009. They list contributions/loans
received from Jack E. Robinson of $265,000.00 and $100,000.00 received on
November 29, 2009 and December 4, 2009, respectively;

(f) Request for Additional Information dated January 7, 2010 which is addressed to
the Robinson Committee, LLC and Jack E. Robinson, as Treasurer. According to
the Commission’s records, the Request was sent by the Reports Analysis Division
and references the October Quarterly Report. On Page 1 of the Request, it states
“Response Due Date: February 11, 2010;”
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Attachment #3
23 Pages

(g) Requests for Additional Information dated February 23 and March 23, 2010
which are addressed to the Robinson Committee, LLC and Jack E. Robinson, as
Treasurer. According to the Commission’s records, the Requests were sent by the
Reports Analysis Division and reference the 12 Day Pre-Primary; 12 Day Pre-
Special and Amended October Quarterly Reports; and

(h) Page 1 of the Summary Page, Page 3 of the Detailed Summary Page, the
envelope, and the Senate Office of Public Records postmark sheet for the 2009
Year End Report filed via first class mail by the Robinson Committee, LLC and
Jack E. Robinson, as Treasurer. According to the Commission’s records, the
report covers the period from November 19 through December 31, 2009, was
received on April 22, 2010, and there is no postmark. Line 13(a) lists
$376,395.00 in loans made or guaranteed by the candidate for the reporting
period.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is

true and correct and that this declaration was executed at Washington on the 4th of
June, 2010.

Jill I. Sugarman U
Reviewing Analyst
Office of Administrative Review

Federal Election Commission

Exhibit A, p. 34 of 55.



2890284220814

Case 1:10-cv-11335-GAO Document 5-2  Filed 10/08/10 Page 37 of 57

FEC FORM 2 ' op FRETARY GF 14t SERATE
STATEMENT OF CANDIDACY 090CT 20 BB I+ 16

I (%) Name af Candkias (a ful)

Jack E, Robinson

) Ackireas {muTlgr and Birest) B Tk  axreas changed F Candidate’s FEG [dermicaiion Nambet
P.0, Box 2587 C 00355784
[} City, Sk, pnd 2P Code 2 Ths Now Amanded
BaRkiTy, MA 02331 sprers L] 00 oR i
4. Porty Atiiksilon 5 Ofiice SougM T5- t2ate & Pisei] o CandHiae
REP Senate MA

DESIGNATION OF PRINCIPAL CANMPAIGN COMMPDTEE

7. | haratry dosianate 1ho oRonng hamed poliical commtoo 5 my Frincipal Campalgn Cammitses dor the 2009=10  acionge)
{year of elacuan)
NOIYE: Yhis gasignalinn ahoukl be Ued wilh the appropriate citica llstad In the netructiona

{2} Name ol Comminiae (i hd)

Robinsan Committee, LLC

16} Address (numbar and streal)
P.G. Box 2587

{c) City, State, an0 ZIP Coda
Duxbury, #Mbh 02331

DESIGNATION OF OTHER AUTHOHIZED COMNMITTEES
lincuding Joint Furdraising Riagressnhalives)

8, 1hersby author@e ME 1ol ing AAvnad commitoa, which 13 NDT my pRCHR Carpaijn sbmmifes, o recoive a1y qxpond funds on behall of ay
cndigacy

WOTE: Th dedigninion Bhouka be Bad with the prindpa compalan camemitien
(e} Namp of Committes (W full)

(Bh Acidnosa (rMber Bt dlreed|

{€) Clly, S1ate, and ZIP Qoo

¥ corthy har I have emerined S Shxicman! §ad 1 Ma Jost of iy Kcsiedge and bador # is Irg, $0T8G! &7 Compsie

Glgnoluro of Cendciabe - Daje
W é@” 10/10/09

MOTE: Submisalon of Mlga, erndnooyy, or Incomyisbe Irdarmalion may subioct 1he person gning s Stasament (o panaities of 2 U.SC §4a7g.

|

PRC PORU 9 {REV. KI1I0AR)
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.-

SECRETARY gF 14z SENATE
r . STATEMENT OF 0351 20 #H ) 1§
fEC ORGANIZATION
_Owsuwow
e O Smae e [CEEED

Robinaon Committee, LLC

|l|Jl|lIll-ll|l||l-I|l4|u-=|lll|||JI¢IJ-|4ll_l|
LllllllJlJ'JIJIlII=IIIJlJ IlllllleIlll'Llll
P.0O. Box 2587

ABDRESS {numbor and sirot) N [N N N Y O | 8 N N T T O T VO T T N T O O Y T B | d
(Chedk i addrana Llu N T N VO N I S T T TN S Y IO W Y VO SNy IO O U YO O | l'JJ_'.J

& changad) Duxbur A
IJ;I';I ] J_LYI [T G VO T I | |J |M| | E]zal3l1| |'[ I I

CITY STATE ZP CODE

COMMITTEES E-MAR ADDRESS (Ptoass piwide only one emall addreas)
| rokinsonesgéacl.com [
D(Ghnttiadhas (Y IS N (O, S5O (N N N A N (U (N (T N [ e N O Oy |

18 Chaagad)

‘J'ALIJIIIl'.'.Il_]=lllIlIJl:=J_lJ_llll4ll

COMMITTEE'S WES PAGE ADDRESS [URL)

l www.jackerobinson, com N
(Cheak i i N T T S W T T T M T Y S T U Y AL 0 OO I |
Ia changed)

llJlllllglllll lLlJJ'il_lllllllllIJ

g ’ ll1'6 4 ':'zb:ovgt ]

A FEC IDENTIFICATION NUMBER |C

4. IS THIG STAYEMENY D NEW [N; OR E AMENDED {A}

! cartip ihat § heve eramingd i Staement and o the teat of my nowadge and batiel # & rua, oA @t COMIoIGe.

Tupe o Print Nams of Tassurse Jack E. Robinson
M;W\ |
SQlprature of Treaurer 3009,
NCFE: Submigsion of false. ermonadus, ar Incormpime indarmarion mey sublect 1hve pecsan alpniag Thia Stalamend to the peratios of @ US.C. 448,
ANY CHANGE IN INFORMATION SHOULD BE REPORTED WITHIN 10 DAYS,
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Ueo Fedaral Blection Q:mrllnsdm FEC FURM 1
L- "l Froo BHG-44-853D {Revised D2009)

Lotal X@-694-1100
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[ 1

FEC Form 1 (Revisad (2/2008) Page 3

Wrlie of Type Commiliee Name
Robinson Committee, LLC

& Name of Any Coviscted Organtzation, Aflilated Committes, Joind Funtralging Hapregentsiive, ar Lestorehip PAC Sponsor

RN HEEEEEN NN L Al
e e Sttt e e b e PPl
Mgiling Addrass Lt e b et PPl
ettt e f
G ey Ny ANV Y BN

oy §TATE ZIP CODE

Rotalloship: D Connected Organization D.u.ﬁﬁtsd Commites Uum Fundreleing Rapvessmative uummm PAC Spanscr

?.  Cusixllan of Recame: (denily by nams, address (phone numbar = optianal] and position of the person in poeseedion of commitioa

booies and recoeds.

Jack E. Robinson
Full Mama |__1111|-|l11 |||||1||l||||1|11111-|||
Mailing Addrees | LT T W B I JPJ'{I)‘I IBOIX'2ISIB?I

III~lIIllII||II|

|I-IlllllllllIII'II 1 Y S I o |
il IS SR

lll'Dlu:beUII‘Y'IIIIII Ili

Yse or Poallan cmy STATE Z2IP CODE

781 934 6755
I A A S A A A A A A Tetephone number L1 1 =771 d=["0 17 |

2. Treasurer: Liet tha name nd BJdras (pHane aumbér ~ cglionnl) ol the treesurar of (e commites; and tha name e axkiress of

any oesigneiad Bgerm [a4., a53310n nogaurer),

Ful Neme Jack E. RoEinson
of Treasurar |1 NS I OO NS N N U Y N T S O Y |||n-1||1|||
P.D. Box 258

Malling Addrage I G O T N Y N A | I I T A SN I N T T N T T A N A Iy | J

L AR N B S B A N R S SN N B A SR S A A N A A
Duxbury MA, 02331
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SCHEDULE C For '
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NAME OF COMMITTEE {in Fulp
Robinson Committee, LLC
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flepart Covering the Pariod:  Fromn |1.0 Q1 2009 o A 18 200
COLUMN A COLUMN B
. RECEIPTS Total This Perod Blection Dycle-to-Dste
11, CONTRIBUTIONS [utver thows loans] FROM:
(8) IndividualaPersans Otter Than
Poliical Camemittees
m IMEN Masmub” """""" A o ., N n L a .3 B - ) N A I .1 4R .1 2 ﬂ I
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RQ-2
FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463
" January 7, 2010
- Jack E. Robinson, Treasurer o
Robinson Committee, LLC C Response Due Date:
P.O. Box 2587 February 11, 2010

Duxbury, MA 02331

Identification Number: C00355784
Reference: October Quarterly Report (7/1/06 - 9/30/09)
Dear Treasurer:

This letter is prompted by the Commission’s preliminary review of the report(s)
referenced above. This notice requests information essential to full public disclosure of
your federal election campaign finances. An adequate response must be received at
the Senate Public Records Office by the response date noted above. Failure to
adequately respond by the response date noted above could result in an audit or
enforcement action. Additional information is needed for the following S items:

1. Your committee failed to file a Post-Election Detailed Summary Page.
The Post-Election Detailed Summary Page must be used in lieu of the
Detailed Summary Page and Line Numbers 6-7 of the Summary Page for
the first report filed after completion of the election cycle. The report filed
encompasses the election held on 11/7/06. The Column C figures should
total the activity for the period of 11/8/06 — 1/19/10. The Post-Election
Detailed Summary Page can be downloaded from the FEC web site
(www.fec.gov). Please amend your report to include a Post-Election
Detailed Summary Page. (11 CFR §§ 104.2(a) and 104.3)

2. Please amend your report to include a supporting Schedule A for the
amount reported on Line 12 of the Detailed Summary Page. All transfers to
your committee from authorized committees of the same candidate must be

itemized on Schedule A, regardless of the amount transferred. (11 CFR §
104.3(a)(4)(iii))

3. Please provide a Schedule A to support the amount reported on Line
13(a) of the Detailed Summary Page. Each person who makes a loan to
your committee, or to the candidate acting as an agent of the committee,
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Robinson Committee, LLC
Page 2 of 4

must be itemized on Schedule A and Schedule C. The itemization on
Schedule A must include the person's full name, mailing address and zip
code, along with the name of his/her employer, his/her occupation, the date
of the contribution/loan and the election cycle-to-date amount of
contributions made by the person. Schedule C must include any endorser
or guarantor of the loan, the date the loan was made and all other terms of
the loan. If the loan is from the candidate, you must indicate whether it is
from his/her personal funds, or was obtained by the candidate from a bank
loan, brokerage account, credit card, home equity line of credit or other line
of credit. (11 CFR § 104.3(a)(4)(iv))

4. When a committee reports receiving a loan from the candidate, it is
necessary to clarify whether or not the candidate used personal funds or
borrowed the money from a lending institution or some other source.
Please amend your report to indicate whether the loan is from the
candidate’s personal funds or if he/she obtained the loan from a bank loan,
brokerage account, credit card, home equity line of credit or other line of
credit.

If the candidate loan was obtained from a lending institution, you must also

file a Schedule C-1 with the Commission providing the name of the lending
institution and the complete terms of the loan between the candidate and the
lending institution. Schedule C-1 can be downloaded from the FEC
website at http://www.fec.gov, or requested through the FEC Faxline at
(202) 501-3413. Electromc filers must submit the Schedule C-1
electronically.

If the loan(s) was from personal funds, please acknowledge that fact in an
amendment to this report. It is important to note that "personal funds" is
strictly defined by Commission Regulations. See 11 CFR §100.33.

5. The Commission notes your statement, dated 7/15/09, regarding the
transfer of loans from the Robinson Committee, LLC (C00426718) (“the
House Committee™) to the Robinson Committee, LLC (C00355784) (“the
Senate Committee”) pursuant to 11 CFR § 110.3(c)(4). However, the
incorrect reporting of the loan transfer has caused the following issues on
this report:

e The Detailed Summary Page of your report discloses information
that inflates your cash on hand. Please be advised that the total
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Robinson Committee, LLC
Page 3 of 4

amount of loans transferred from the House Committee should not
be included in your Schedule A total. (11 CFR § 104.3(a)(3))

e Your report discloses $139,630.00 in other disbursements on Line
21, Column A, of the Detailed Summary Page. However, your
report does not include a Schedule B to support this amount. Each
disbursement to a person, which in the aggregate is greater than
$200 for the election cycle, must be itemized on Schedule B. (11
CFR § 104.3(b)(3)(ix))

o Commission Regulations require the continuous reporting of all
outstanding loans. This report omits the loan(s) transferred from the
House Committee. Please amend your report(s) to indicate the
current status of the transferred loan in the amount of $139,630.00,
as well as the loan incurred by the Senate Committee on 8/30/2000
in the amount of $145,866.83. (11 CFR §§ 104.3(d) and 104.11)

To correct these issues please amend your report to show the following:

e The loan transfer should be disclosed on a Memo Schedule A to
avoid the misstatement of financial activity occurring in the period.
It will not be necessary to show an offsetting amount on Schedule B.

- o The loan incurred by the Senate-Committee on 8/30/2000 cannot be
combined with the loan incurred by the House Committee. The loan
transferred from the House Committee must be disclosed on a
separate Schedule C. (11 CFR § 116.2(c))

Please note, you will not receive an additional notice from the Commission on
this matter. Adequate responses must be received by the Commission on or before the
due date noted above to be taken into consideration in determining whether audit action
will be initiated. Failure to comply with the provisions of the Act may also result in an
enforcement action against the committee. Any response submitted by your committee
will be placed on the public record and will be considered by the Commission prior to
taking enforcement action. Requests for extensions of time in which to respond will
not be considered.

A written response or an amendment to your original report(s) correcting the
above problems should be filed with the Senate Public Records Office. Please contact
the Senate Public Records Office at (202) 224-0322 for instructions on how and where to
file an amendment. If you should have any questions regarding this matter or wish to
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Robinson Committee, LLC
Page 4 of 4

verify the adequacy of your response, please contact me on our toll-free number (800)

424-9530 (at the prompt press 5 to reach the Reports Analysis Dmsxon) or my local
number (202) 694-1147.

Sincerely, o
Amanda J. Iovino

Campaign Finance Analyst
410 Reports Analysis Division
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RQ-2
FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463
February 23, 2010
Jack E. Robinson, Treasurer '
- Robinson Committee, LLC Response Due Date:

P.O. Box 2587 . March 30, 2010
Duxbury, MA 02331 ‘

Identification Number: C00355784

Reference: 12 Day Pre-Primary; 12 Day Pre-Special Report (10/1/09 - 11/18/09)

Dear Treasurer:

This letter is prompted by the Commission’s preliminary review of the report(s)
referenced above.  This notice requests information essential to full public disclosure of
your federal election campaign finances. An adequate response must be received at
the Senate Public Records Office by the response date noted above. Fallure to
adequately respond by the response date noted above could result in an audit or
enforcement action. Additional information is needed for the following 2 items:

1. Your report contains incorrect Column B figures for Lines 6(a), 6(b),
6(c), 7(a), 7(c), 11(a)iii), 11(c), 11(e), 13(a), 13(c), 16, 17, 19(a), 19(c),
20(a), 20(d), 21, and 22 of the Summary and Detailed Summary Page
information. When aggregating and reporting receipts and disbursements,
candidate committees are required to disclose their activity on an election-
cycle basis, from 11/8/06 to 1/19/10. Please amend your report to show
election cycle-to-date figures for all aggregate amounts. (2 U.S.C. § 434(b))

2. Line 11(e), Column B, of the Detailed Summary Page information does
not equal the sum of Lines 11(a) through 11(d). Please correct this
discrepancy and file an amendment to your report. (11 CFR § 104.3(a)(3))

Please note, you will not receive an additional notice from the Commission on
this matter. Adequate responses must be received by the Commission on or before the
due date noted above to be taken into consideration in determining whether audit action
will be initiated. Failure to comply with the provisions of the Act may also result in an
enforcement action against the committee. Any response submitted by your committee
will be placed on the public record and will be considered by the Commission prior to
taking enforcement action. Requests for extensions of time in which to respond wiil
not be considered. ’
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A written response or an amendment to your original report(s) correcting the
above problems should be filed with the Senate Public Records Office. Please contact
the Senate Public Records Office at (202) 224-0322 for instructions on how and where to
file an amendment. If you should have any questions regarding this matter or wish to
verify the adequacy of your response, please contact me on our toll-free number (800)
424-9530 (at the prompt press 5 to reach the Reports Analysis Division) or my local
number (202) 694-1147.

Sincerely,

Impmdidnio—

Amanda J. Iovino
Campaign Finance Analyst
410 Reports Analysis Division
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RQ-2
FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463
March 23, 2010
Jack E. Robinson, Treasurer
Robinson Committee, LLC Response Due Date:
P.O. Box 2587 April 27, 2010

Duxbury, MA 02331

Identification Number: C00355784

Reference: Amended October Quarterly Report (7/1/06 - 9/30/09), dated 2/22/10
Dear Treasurer:

, This letter is prompted by the Commission’s preliminary review of the report(s)
referenced above. This notice requests information essential to full public disclosure of
your federal election campaign finances. An adequate response must be recelved at
the Senate Public Records Office by the response date noted above. Failure to
adequately respond by the response date noted above could result in an audit or
enforcement action. Additional information is needed for the following item:

Column B figures for the Summary and Detailed Summary Page
information should equal the sum of the Column B figures on your
previous report and the Column A figures on this report minus the
Column C figures. Please file an amendment to your report to correct the
Column B and Column C discrepancies for Line(s) 11(a)(iii), 11(d), 11(e),
12, 13(a), 13(c), 16, 17, 19(a), 19(c), 20(a), 20(d), 21, 22, and all
subsequent report(s) that may be affected by this correction. Note that
Column B should reflect only the election cycle-to-date totals. (2 U.S.C. §

434(v)) -

Please note, you will not receive an additional notice from the Commission on
this matter. Adequate responses must be received by the Commission on or before the
due date noted above to be taken into consideration in determining whether audit action
will be initiated. Failure to comply with the provisions of the Act may also result in an
enforcement action against the committee. Any response submitted by your committee
will be placed on the public record and will be considered by the Commission prior to
taking enforcement action. Requests for extensions of time in which to respond will
not be considered.
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A written response or an amendment to your original report(s) correcting the
above problems should be filed with the Senate Public Records Office. Please contact
the Senate Public Records Office at (202) 224-0322 for instructions on how and where to
file an amendment. If you should have any questions regarding this matter or wish to
verify the adequacy of your response, please contact me on our toll-free number (800)
424-9530 (at the prompt press 5 to reach the Reports Analysis Division) or my local
number (202) 694-1147.

Sincerely,

Hmadacir —

Amanda J. Iovino
Campaign Finance Analyst
410 Reports Analysis Division
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e Case 1:10-
?%& N gs'w

| o LTI
m ‘MN 25 ]ACK E ROBINSON, ESQ. "é‘ ‘ﬁ:‘T
P.O. Box 2587
Duxbury, MA 02331 2000 JUN 21 P 12: 09

RobinsonEsq@aol.com
781-934-6755

June 18, 2010

VIA FEDERAL EXPRESS

Attn: Secretary

Federal Election Commission
999 E Street, NW
Washington, D.C. 20004

C00355784
AF#2122

Dear Sir/Madam:

This shall serve as the Response of Robinson Committee, LLC (“Committee”) and the
Committee’s Treasurer Jack E. Robinson (“Robinson”) to the reviewing officer’s
recommendation dated June 4, 2010 that the Committee and Robinson violated 2 U.S.C. §
434(a) by failing to file a 2009 Year End Report and should be assessed a civil money penalty of
$6,050 (the “Recommendation”). The Recommendation was sent to the Committee and
Robinson on June 8, 2010. Thus, this Response is timely. See 11 C.F.R. § 111.36(f).

The Recommendation should be rejected and no penalty should be assessed because the
Year End Report was merely late as opposed to not having been filed at all. Furthermore, the
Committee and Robinson used their “best efforts” to file the Report on time but were unable to
do so in light of the unique circumstances of the Massachusetts special senate primary that
occurred in December 2009. Finally, assuming a penalty is appropriate, it should be no more
than $1,000 because the reviewing officer incorrectly computed the amount. See 11 C.F.R.
§ 111.43.

The Recommendation is based on the faulty premise that the Report could have been
completed before Robinson’s tax returns were filed. See Recommendation at 3 (“It is unclear
why Mr. Robinson thought he needed to wait until his 2009 taxes were prepared before he could
file the Year End Report.”). Because the Committee’s operations were entirely self-funded by
Robinson, and because Robinson could not calculate the total amount of candidate loans
provided to the Committee until his 2009 taxes were prepared, in order to ensure accuracy
Robinson simply was unable to file the Report until those tax returns were prepared and filed.
Robinson filed the Report at the same time he filed his tax returns — April 15, 2010.
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Adding to the Committee’s filing burden was the necessity to respond to numerous
Requests for Additional Information from the Commission dated January 7, 2010 (before the
Report was due), February 23, 2010, and March 23, 2010.

Finally, even though the Report was admittedly filed 81 days late, the harm to the public
interest was nonexistent because (1) the Committee’s operations were entirely funded by
Robinson, and (2) Robinson lost the Massachusetts special Republican senate primary held in
December 2009 to the ultimate general election winner — Sen. Scott Brown. Once the primary
was over in early December 2009, the public’s interest in the Committee’s financial operations
and disclosure was nonexistent because the public’s focus turned entirely to the campaign
finances of the two general election candidates — Sen. Brown and his Democratic opponent
Martha Coakley. In sum, no harm occurred by virtue of the late filing of the Committee’s Year
End report (even if filed 81 days late) under the unique circumstances created by the special
senate election in Massachusetts that occurred in December 2009 (primary) and January 2010
(general).

In light of the truly unique circumstances of this matter, the best efforts utilized by the
Committee and Robinson to file accurate reports in a timely manner, and no prior violations by
the Committee or Robinson, the Commission should, pursuant to 11 C.F.R. § 111.37(b), reject
the Recommendation in its entirety. Alternatively, the Commission should assess a penalty of
no more than $1,000 based on incorrect calculations by the reviewing officer.

/A

Jack E. Robinson

Sincerely,

Exhibit B, p. 2 of 2.
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FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

July 23, 2010

VIA CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Jack E. Robinson, in his official capacity as Treasurer
Robinson Committee, LLC

P.O. Box 2587

Duxbury, Massachusetts 02331

C00355784
AF#2122

Dear Mr. Robinson:

On March 25, 2010, the Federal Election Commission ("the Commission") found reason
to believe ("RTB") that the Robinson Committee, LLC and you, in your official capacity as
Treasurer, violated 2 U.S.C. § 434(a) for failing to file the 2009 Year End Report. By letter
dated March 29, 2010, the Commission sent you notification of the RTB finding that included a
civil money penalty calculated at RTB of $6,050 in accordance with the schedule of penalties at
11 CF.R. § 111.43. On April 26, 2010, the Office of Administrative Review received the
written response from you challenging the RTB finding and civil money penalty.

The Reviewing Officer reviewed the Commission’s RTB finding with its supporting
documentation and the written response. Based on this review, the Reviewing Officer
recommended that the Commission make a final determination that the Robinson Committee,
LLC and you, in your official capacity as Treasurer, violated 2 U.S.C. § 434(a) and assess a civil
money penalty in the amount of $6,050 in accordance with 11 C.F.R. § 111.43. The basis for the
Reviewing Officer’s recommendation was included in the Final Determination Report, a copy of
which was sent to you on June 8, 2010.

On June 21, 2010, the Commission received your response. On July 22, 2010, the
Commission adopted the Reviewing Officer's recommendation and made a final determination
that the Robinson Committee, LLC and you, in your official capacity as Treasurer, violated
2 U.S.C. § 434(a) and assessed a civil money penalty of $6,050. It is based on the same factors
used to calculate the civil money penalty at RTB. A copy of the final determination
recommendation is attached.

If You Choose to Appeal the Final Determination and/or Civil Money Penalty

If you choose to appeal the final determination, you should submit a written petition,
within 30 days of receipt of this letter, to the district court of the United States for the district in
which the committee or treasurer reside, or transact business, requesting that the final

1
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determination be modified or set aside. See 2 U.S.C. § 437g(a)(4)(C)(iii). The failure to raise an
argument in a timely fashion during the administrative process shall be deemed a waiver of the

respondents' right to present such argument in a petition to the district court under
2US.C.§437g. 11 CFR.§111.38.

If You Choose Not to Pay the Civil Money Penalty and Not to Appeal

Unpaid civil money penalties assessed through the Administrative Fine regulations will
be subject to the Debt Collection Act of 1982 ("DCA") as amended by the Debt Collection
Improvement Act of 1996 ("DCIA"), 31 U.S.C. § 3701 et seq. If you do not pay this debt within
30 days (or file a written petition to a federal district court - see below), the Commission will
transfer the debt to the U.S. Department of the Treasury ("Treasury") for collection. Within 5
days of the transfer to Treasury, Treasury will contact the debtor and request payment. Treasury
currently charges a fee of 28% of the civil money penalty amount for its collection services. The
fee will be added to the amount of the civil money penalty that you owe. Should Treasury’s
attempts fail, Treasury will refer the debt to a private collection agency ("PCA"). If the debt
remains unpaid, Treasury may recommend that the Commission refer the matter to the
Department of Justice for litigation.

If You Choose to Pay the Civil Money Penalty
If you should decide to pay the civil money penalty, send the enclosed form and payment
to the address on page 3 within 30 days of receipt of this letter.

The confidentiality provisions at 2 U.S.C. § 437g(a)(12) no longer apply and this matter
is now public. The file will be made a part of the public record pursuant to
11 CF.R. § 111.42(b). Although the file must be placed on the public record within 30 days
from the date of the Commission's notification, this could occur at any time following
certification of the Commission's vote.

If you have any questions regarding the payment of the civil money penalty, please
contact Dayna Brown on our toll free number (800)424-9530 (press 0, then ext. 1660) or
(202)694-1660.

On behalf of the Commission,

U ett ke

Matthew S. Petersen
Chairman

Attachment
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ADMINISTRATIVE FINE PAYMENT INSTRUCTIONS

In accordance with the schedule of penalties at 11 C.F.R. § 111.43, the civil money penalty is
$6,050 for the 2009 Year End Report.

This penalty should be paid by check or money order, made payable to the Federal Election
Commission. It should be sent by mail to:

Federal Election Commission
PO Box 979058
St. Louis, MO 63197-9000

If you choose to send your payment by courier or overnight delivery, please use this address:

U.S. Bank - Government Lockbox

FEC # 979058

1005 Convention Plaza

Attn: Government Lockbox, SL-MO-C2GL
St. Louis, MO 63101

The form and payment are due within 30 days of receipt of this letter.

PAYMENTS BY PERSONAL CHECK

Personal checks will be converted into electronic funds transfers (EFTs). Your account will
be electronically debited for the amount on the check, usually within 24 hours, and the debit will
appear on your regular statement. We will destroy your original check and keep a copy of it. In
case the EFT cannot be processed for technical reasons, you authorize us to process the copy in
lieu of the original check. Should the EFT not be completed because of insufficient funds, we
may try to make the transfer twice.

PLEASE DETACH AND RETURN THE PORTION BELOW WITH YOUR PAYMENT

FOR: Robinson Commuittee, LLC
FEC ID#: C00355784
AF#. 2122

PAYMENT AMOUNT DUE: $6,050
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