Case:1:12-cv-00242-5JDDoc#:2Filed:03/27/12Page:10f2PAGEID#:69

AO 440 (Rev. 12/09) Summons in & Civil Action

UNITED STATES DISTRICT COURT

for the 012 APR -L Pii 2: 28
SOUTHERN DISTRICT OF OHIO
OFFICE C- - sl
MARK W. MILLER ) cou,
Plainti )
aintiff )
V. ) Civil Action No. 1:12-CV-242

FEDERAL ELECTIONS COMMISSION ;
)

Defendant

SUMMONS IN A CIVIL ACTION

To: (Defendart s name and address) FEDERAL ELECTIONS COMMISSION
999 E Street, NW
Washington, DC 20463

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it)  or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (@)(2)or (3)  you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff s attorney,
whose name and address are:

Curt C. Hartman, Esq.

The Law Firm of Curt C. Hartman
3749 Fox Point Court

Amelia, OH 45102

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

Date: 3/27/12
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AQ 440 (Rev. 12/09) Summons in a Civil Action (Page 2)

Civil Action No. 1:12-CV-242

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ, P. 4 (1))

This summons for (rame of individual and title, if any)

was received by me on (dare)

3 I personally served the summons on the individual at (place)

on (date) , or

3 I left the summons at the individual s residence or usual place of abode with (rame)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual s last known address; or

O Iserved the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ;or
O Iretuned the summons unexecuted because ; or
O Other (specify):
My fees are $ for travel and § for services, for a total of § 0.00

I declare under penalty of perjury that this information is true.

Date:

Server s signature

Printed name and litle

Server s address

Additional information regarding attempted service, etc:
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UNITED STATES DISTRICT COURT 2M2EPR -l Pl i o
SOUTHERN DISTRICT OF OHIO frie e et e

WESTERN DIVISION e
OFFIZE 2
CoLl L
MARK W. MILLER, :  Case No. 1:12:-CV-242 e
Plaintiff, ¢ Judge

v.
FEDERAL ELECTIONS COMMISSION, : COMPLAINT FOR DECLARATORY

AND INJUNCTIVE RELIEF
Defendant.

Plaintiff Mark W. Miller, hereby files this Complaint to compel compliance with the
Freedom of Information Act (“FOIA”), 5 U.S.C. § 552. As grounds therefor, Mr. Miller alleges as
follows:

PARTIES

1. Plaintiff Mark W. Miller is a citizen of the State of Ohio and is a resident within this
District.

2. Defendant Federal Elections Commission is an agency of the federal government and
has possession, custody or control over the records that Plaintiff sought pursuant to FOIA.

JURISDICTION & VENUE

3. This Court has jurisdiction pursuant to 5 U.S.C. § 552(a)(4)(B) and 28 U.S.C. § 1331.

4. Venue is proper within this judicial district pursuant to 5 U.S.C. § 552(a)(4)(B), as the
Plaintiff resides and is domicilated within this District.

STATEMENT OF FACTS / CAUSE OF ACTION
5. Inthe Congressional election of November 2008, Jean Schmidt (a member of Congress

representing Ohio’s second congressional district) ran against David Krikorian.
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6. Since defeating Mr. Krikorian during the election held in November 2008, Jean Schmidt
has been involved in four complaints or lawsuits directly related to the 2008 campaign.

7. In each of these actions, Congresswoman Schmidt has been represented by lawyers
provided and paid by the Turkish American Legal Defense Fund (TALDF) or its alter ego of the
Turkish Coa[i'tion of America (TCA). | |

8. The TCA is a special interest group which advocates and lobbies in the United States in
support of and in order to advance the political interest of the Government of Turkey.

9. As aresult of the foregoing legal representation being provided for and on behalf of
Congresswoman Schmidt, the TALDF and/or the TCA paid for nearly $500,000 in legal service for
Congresswoman Schmidt in order to engage in a vindictive and retributive vendetta against a former
political opponent, i.e., Mr. Krikorian.

10. Following an investigation, the House Ethics Committee concluded that, in accepting
legal services which were paid for by the TALDF and/or the TCA, Congresswoman Schmidt
received an impermissible gift of nearly $500,000.

11. Asaresult of the House Ethics Committee finding Congresswoman Schmidt had accept
an impermissible gift of nearly $500,000, the House Ethics Committee ordered or required
Congresswoman Schmidt to, amongst other things, pay from a permissible source the lawyers
associated with TALDF and/or the TCA for all legal services they performed for or on behalf of
Congresswoman Schmidt.

12. The House Ethics Committee authorized Congresswoman Schmidt to establish a legal
expense fund in order to raise funds to pay for the nearly $500,000 that she received in legal services

from the TALDF and/or the TCA.
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13. However, the House Ethics Committee ruled that the proceeds of the legal expense fund
could not be used to pay expenses or fees associated with one of the four legal proceedings for which
the TALDF and/or the TCA had previously provided and paid for legal services for Congresswoman
Schmidt — the writing and submission of an amicus brief in a federal court litigation.

14. ‘Thus, on or about October 7, 2011, Phil Greenberg, who is the treasurer of tﬁe Schmidt
for Congress Committee, wrote to the Defendant FEC requesting an advisory opinion from the FEC
about using campaign funds to pay the TALDF and/or the TCA for the legal services related to the
amicus brief and for which the House Ethics Committee mandated to be repaid but not through the
legal expense fund.

15. Atrue and accurate copy of the letter from Mr. Greenburg to the FEC, dated October 7,
2011, is attached hereto as Exhibit A. Said letter was received by the FEC on October 13, 2011.

16. Pursuantto 11 CFR 112.1(f), “{u]pon receipt by the Commission, each request which
qualifies as an advisory opinion request (AOR) under 11 CFR 112.1 shall be assigned an AOR
number for reference purposes.”

17.  Upon receipt of the request for an advisory opinion from Mr. Greenburg, i.e., Exhibit A,
the FEC assigned AOR number 2011-20 to the request from Mr. Greenburg.

18. Thus, the request for an advisory opinion from Mr. Greenburg, i.e., Exhibit A, qualified
as an advisory opinion request under 11 CFR 112.1.

19. Pursuantto 11 CFR 112.2(a), “[a]dvisory opinion requests which qualify under 11 CFR
112.1 shall be made public at the Commission promptly upon their receipt.”

20. Upon receipt of the request for an advisory opinion from Mr. Greenburg, i.e., Exhibit A,

and having assigned it AOR number 2011-20, the FEC caused AOR 2011-20 to be posted publicly

3
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on its website. Specifically, the FEC posted the request for an advisory opinion from Mr. Greenburg,
i.e., Exhibit A, on its website on October 18, 2011. -

21. Pursuant to 11 CFR 112.3(a), “[a]ny interested person may submit written commehts
concerning advisory opinion requests made public at the Commission.”

22. Pursuant to 11 CFR 112.3(b), “[t]he written comments shall be submittea within 10
calendar days following the date the request is made public at the Commission. . . . Additional time
for submission of written comments may be granted upon written request for an extension by the
person who wishes to submit comments or may be granted by the Commission without an extension
request.”

23. Pursuant to 11 CFR 112.4(a), “[w]ithin 60 calendar days after receiving an advisory
opinion request that qualifies under 11 CFR 112.1, the [FEC] shall issue to the requesting person a
written advisory opinion or shall issue a written response stating that the Commission was unable to
approve an advisory opinion by the required affirmative vote of 4 members.”

24. Notwithstanding the fact that AOR 2011-20 was received by the FEC over 60-days ago,
the FEC Has failed to issue a written advisory opinion in response the advisory opinion requested by
Mr. Greenburg, i.e., Exhibit A.

25. Notwithstanding the fact that AOR 2011-20 was received by the FEC ovér 60 days ago,
the FEC has failed to issue a written response to the advisory opinion requested by Mr. Greenburg,
i.e., Exhibit A, wherein the FEC stated that it was unable to approve an advisory opinion by the
required affirmative vote of 4 members of the FEC.

26. Instead, approximately one week after AOR 2011-20 was posted on the website of the

FEC, the FEC without explanation removed AOR 2011-20 from its website.

—4—
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27. Thus, via letter dated November 23, 2011, Plaintiff Mark Miller tendered a FOIA
request to the FEC seeking all records of the FEC relating to the request that Mr. Greenberg
submitted on behalf of the Schmidt for Congress Committee, i.e., Exhibit A, about using campaign
funds to pay for the attorneys which the TALDF or the TCA had previously provided and paid on
behalf of Congresswoman Schmidt. |

28. A true and accurate copy of the FOIA request from Mr. Miller to the FEC, dated
November 23, 2011, is attached hereto as Exhibit B. Said letter was transmitted to the FEC via e-
mail on November 13, 2011, and, thus, would have been received by the FEC on that day.

29. Pursuantto 11 CFR 4.7(c), the FEC “shall determine within twenty working days after
receipt of a [FOIA] request . . . whether to comply with such request, unless in unusual
circumstances the time is extended . ... In the event the time is extended, the requestor shall be
notified of the reasons for the extension and the date on which a determination is expected to be
made, but in no case shall the extended time exceed ten working days.”

30. Twenty working days after November 23, 2011, was December 23, 2011.

31. Atno time, let alone on or before the expiration of twenty working days after receipt of
Mr, Miller’s FOIA request, has the FEC notified Mr. Miller that additional time would be required in
order to determine whether the FEC would comply with Mr. Miller’s FOIA request.

32. Pursuantto 11 CFR 4.7(h), “[a]ny person denied access to records by the [FEC] shall be
notified immediately giving reasons therefore, and notified of the right of such person to appeal such

adverse determination to the Commission.”
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33. To date, the FEC has denied Plaintiff access to the records sought pursuant to the
Plaintiff’s FOIA request but has not provided any reason for the denial or delay in providing such
records.

34. Pursuantto 11 CFR 4.8(a), “[a]ny person. .. who has received no response within ten
working days . . . after the request has been received by the [FEC], may appeal . . . the failure to
respond by requesting the [FEC] to direct that the record be made available.”

35. Thus, on January 9, 2012, Mr. Miller submitted an appeal of the failure of the FEC to
respond to his FOIA request and requested that the FEC direct that the requested records be made
available.

36. Attached hereto as Exhibit C is a true and accurate copy of the appeal letter of Mr.
Miller (but without the original request, i.e., Exhibit B, attached thereto).

37. In order to clarify his contact information, Mr. Miller re-submitted, on February 14,
2012, an apbeal of the failure of the FEC to respond to his FOIA request and requested that the FEC
direct that the requested records be made available.

38. Attached hereto as Exhibit D is a true and accurate copy of the clarifying appeal letter
of Mr. Miller (but without the original request, i.e., Exhibit B, or the initial appeal, i.e., Exhibit C,
attached thereto).

39, Pursuant to 11 CFR 4.8(f), the FEC “will make a determination with respect to any
appeal within twenty days (excluding Saturdays, Sundays and legal holidays) after receipt of the
appeal (or within such extended period as is permitted under Sec. 4.7(c) of this part).”

40. Twenty working days after January 9, 2012, was February 7, 2012.
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41. At no time has the FEC notified Mr. Miller that additional time would be required in
order to process Mr. Miller’s appeal of the failure of the FEC to respond to his FOIA request.

42. Mr. Miller has complied with the requirements of the Freedom of Information Act and
is entitled to the immediate production of the records sought via his FOIA request.

43, Mr. Miller is entit]eci to a declaratory judgment declaring that the FEC has failed to
comply with its [egal obligations and duties under the Freedom of Information Act.

44, Mr. Miller is entitled to the issuance of an injunction compelling the FEC to
immediately produce all records response to his FOIA request, together with an award of attorney
| fees and costs. WHEREFORE, Mr. Miller prays and requests that this Court:

(i declare that Defendant’s failure to respond to the Plaintiff’s FOIA request is
unlawful under FOIA;

(ii)  declare that Defendant’s failure to respond to the Plaintiff’s appeal of the
failure of the FEC to respond to his FOIA request is unlawful under FOIA;

(iii)  order and enjoin the Defendant to make the records requested immediately
available to Plaintiff without any fee or charge;

(iv)  award Mr. Miller costs and reasonable attorney fees, pursuant to 5 U.S.C.

§552(a){(4)(E); and
{v) grant Plaintiff such other relief to which he may be entitled, in law or in
equity.
Respectfully submitted,
/s/ Curt C. Hartman

Christopher P. Finney (0038998) Curt C. Hartman (0064242)
FINNEY, STAGNARO, SABA & PATTERSON CO., LPA  The Law Firm of Curt C. Hartman
2623 Erie Avenue 3749 Fox Point Court
Cincinnati, Ohio 45208 Amelia, Ohio 45102
Telephone: (513) 533-2980 (513) 752-8800
Facsimile: (513) 533-2990 hartmanlawfirm@fuse.net
cfinney@fssp-law.com Attorneys for Plaintiff Mark W. Miller
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Federal Elections Commis-sion

Office of General Counsel
999 E St, NW 0/ _ D _.
Washington, DC 20463

Dear Commissioners:

[ am writiug in my capacity as Treasurer of Jean Schmidt for Congress, Representative
Jean Schmidt’s principal campaign committee (“Committee’™). I respectfully request an
advisory opipion from the Federal Election Commission (“Commission”) regarding the
payment of legal fees associated with an amicus briaf subnutted on Mrs. Schmidt’s
behalf.

Factual Background

In the final days of the 2008 general election campaign one of Representative Schmidt’s
opponents distributed materials that accused her of accepting a $30,000 bribe from the
Government of Turkey in exchange for denying or covering up the genocide of
Anmenians living in Turkey during Warld War 1. The campaign materiala atso called for
her immediate resignation from congress and/or her defeat in the 2008 genaral election.

In response ta his outrageous allegations, she filed two complaints with the Ohio
Elections Commission — which has jurisdiction over false campaign statements under
Ohio Law. She alleged that her opponent violated Ohio Revised Code §3517.21, which
prohibits persons from knowingly or recklessly publishing “a false statement conceming
a candldate . . . if the statement is designed to promote the election . . . or defeat of the
candidate.” She stated in the complaints that she was a candidate, und used her campaign
committee address in the capdon.

In Octaber 2009, the Ohio Elections Coammisaion ruled by .n clear and convincing
evidenoe standard that Mrs. Schmidt’s opponent had made false statements abaut her that
he knew were false and had made false statements about her with reckless disregard of
their truth or falsity. The Ohio Elections Commission found that her opponent had
violated Ohio law, and voted to publicly reprimand him. Mrs. Schmidt’s opponent filed
an appeal in Ohio state court seeking to overturn the Ohio Elections Commission’s -
decision. This appeal was denied.

Thus, on January 21, 2010, Mrs. Schmidt’s opponent filed a civil suit In federal court
challenging the constitutionality of Ohio’s false statements statute and seeking: (1) a
declaratian thst her opponont had a constitutional right to make 1he statements for which

Exhibit A

Continuing a Tradition of Leadership and Character
[ Paid for by Schmid for Congress Committes |
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he was sanctioned by the Ohio Elections Commission; and, (2) an injunction against the
Ohio Elections Commission from enforcing Ohio’s false campaign statemnent law against
him in the future,

Her opponent’s federal court action named the Ohio Elections Commission and its
members as parties, but did not name her or her campaign commitiee os a party.
However, her attorneys were allowed ta file amicus briefs on her behalf.

Discussion .

Under the Federal Election Campaign Act of 1971, as amended, categories of permissible
uses of campaign funds include otherwise authorized expenditures in connection with a
candldete’s campaign for Federal office; and, ordinary and necessary expenses incurred
in cormection with a Federal officehelder’s duties, among others. 2 U.S.C, 439a(a).

The Act prahibits the conversior of campaign fiinds ta personal use. Both the Act and
Commission regulations define personal use as “any use of funds in a campaign account
of a present or former candidate to fulfill a commitment, obligation or expense of any
person that would exist irrespective of the candidate’s election campaign or duties as a
Federal officeholder.,” 11 CFR 113.1(g).

The Comnmission determines whether the use of canmpaign funds for the payment of legal
fees and expenses constitutes personal use on a case-by-case basis. The Commission has
recognized that when a candidate “can reasonably show that the expenses at issue
resulted Hrom campaign or offiecholder activicies, the Commission will not consider the
use to be personal usc.” 1995 Personal Use E&J at 7,867. It has eoncluded that the use
of campaign funds for legal fees and expenses does not coznstitute personal use when the
legal proceedings involve allegations directly relating to the candidate’s campaign ar
duties as a Federal officeholder. Advisory Opinions 2009-10, 2009-20, 2008-07, 2006-
35, 2003-17, among others.

While neitlrer Mrs. Schimidt nor her cainpaign were named parties to the federal court
action, it is quite clear that legal proeeedings directly related to her campaign or duties as
a Federal officeholder. Her apponent was clearly attempting to use the federal court to
improperly attack her victory at the Ohio Elections Commission. In deciding this case,
Judge Ddott agreed with the amicus brief filed on her behalf that the federal case was
simply an improper attermpt to relitigate the Ohio Elections Comimission ense in federal
court. In her opinion {attached) Judge Dlott writes, “However, the plain language of his
complaint belies the true basis of this suit. Krikorian essentially seeks an order from this
Court overturning, or annulling, the findings of the OEC with regard to specific
statements he made regarding Schmidt’s position on the Armenian genocide.”
Additionally, it is my understanding that Mrs. Schmidt would have had standing to
intervene in the federal action if she believed that an amicus bricf would not have
adequately protected har interests in this case.
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Conclusion
Based on the foregoing, I respectfully request that the Commission confirm that it would
be permissible for the campaign committee te pay legal fees and expenses associated
with the filing of the above-cited amicus briefs.

Please contact me lf you have any questions or need additional information regarding this

-

Phil Greenberg
Treasuret

re
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e IN THE UNITED STATES DISTRICT COURT

G FOR THE SOUTHERN DISTRICT OF OHIO
- WESTERN DIVISION
DAVID KRIKORIAN, : Case No. 1:10CV103
Plaintif, :  Chief Judge Susan J. Dlott
v. | : ORDER DENYING PLAINTIFF'S
: MOTION FOR PRELIMINARY
OHIO ELECTIONS COMMISSION, etal,,  : INJUNCTION AND GRANTING
: : DEFENDANTS® MOTION TO
Defendants. : DISMISS

This matter comes before the Court on Plaintiff’s Motion for Preliminary Injunction
(Doe. 2) and Defendants’ Motion to Dismiss (Doc. 32). This case involves a challengs to an
Ohio statute prohibiting certain “unfair political campaign activities,” such as knowingly making
false stetements with the intent to affect the outcome of a campaign. Ohio Rev. Code §-3517.21

@ {sometimes referred 1o hexeafter as “the Ohio Statute™). Plaintiff David Krikorian, a past

candidate for the United States congressional seat in Ohio’s second district, allcges that §
3517.21 violates the First Amendment of the United States Constitution and is preempted by the
Federal Election Campaign Act of 1971 (*FECA"). Plaintiff’s claims relate to a decision of the
Ohio Elections Commission (“OEC") finding that certain statements Plaintiff made during the
course of & prior campaign violated § 3517.21. |

Krikorian seeks 8 judgment declaring tha “legal rights and privileges of the Plaintiff as it
relates to the enforcement or threatenied enforcement of the [Ohio] Statute against him,
including, without limitation, a declaration that, with respect to any elect'lm-a 10 federal office, the
Statute has been preempted by the Federal Blection Campaign Act” (Doc. 1 §62.) Krikorian

also requests that the judgment declare that the nine statements that formed the subject of the
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complaint filed with the OEC constitute speech protected by the First Amendment, rendering
Defendants without the legal authority to enforc.e the Ohio Statute against him in connection
with those statements. |

In addition to requesting a declaratory judgment, Krikorian also seeks to enjoin any
future enforcement of the Ohio Statute against him to the extent he intends to engage .in speech
protected by the First Amendment, including speech in the Yorm of the nine statements
mentiemrd above, un the graand that the Ghio Statute is unconstitutional and federatly
preempted.

Defendants object to Plaintitfs Motion for Preliminary Injunction on the merits and on
the basis that the Court should abstain from exercising jurisdiction aver PlaintifP’s claims under
the doctrine set forth in Yeunger v. Harris, 401 U.S. 37 (1971). Defendants glso, by separate
motion, move to dismiss Plaintiffs claims under a number of procedural grounds, including the
Younger abstention doéﬁ-ine. For the reasons that follow, the Court finds that Younger
ebstention applies to the instant case and prevents this Court from reaching the merits of
Plaintiff’s complaint, Accordingly, the Court GRANTS Defendant’s Defendants’ Motion to
Dismiss and DENIES Plaintiff's Motion for Prelirminary Injunction.

L BACKGROUND

quinti&: 4Krikori3nh twwe in the past few years has challenged incu:_nhcnt}cpublican
Congresswoman Jean Schmidt to represent the second congressional district of Ohio. In 2008,
election, Krikorian once again ran for the congressionsl seat, Rather than running as an

Independent in the current election, he ran as a Democrat. Krikorian lost to anather candidate




"SI 60283 S I B6C #1 Fiied: 03/26/12 Page: 6 of 25 PAGEID #: 13
Case: 1:10-cv-00103-SJD Doc #: 38 Filed: 10/19/10 Page: 3 of 22 PAGEID #: 661

...... during the primary elections.

The instant dispute dates back to the days preceding the 2008 general election. During
that fime périod, Krikorian addressed a letter (hereinafter "2008'-Letter") to his suppt;rters and
the people of the Second Congressional District that contained statements related to Schmidt’s
alleged position on the “Amcﬂm Genocide.” (Doc. 2 at 11.) In addition to sending copies of
the 2008 Letter through the mail, Krikorian also posted the letter on his campaign website.

On April 29, 2009, Represcutative Schimidt filed a comiplaint with the OEC alleging that
Plainfiff violnted Ohio Rev. Code § 3517.21" by making eight false statements in the 2008
Letter, all of which relate to Krikorian®s accusation that Schmidt accepted money from Tudish
government-sponsored political action committees in exchange for her agreement to deny the
“Armenian Genocide.” (See Doc. 19, Ex. 3.) On July 21, 2009, Schamidt filed a second

complaint against Plaintiff regarding one additional statement from the 2008 Letter.

On October 1, 2009, after a panel of the OEC concluded that there was probable canse

that all of the chalienged statements violated § 3517.21,-the OEC conducted a two-day

! Section 3517.21 states in relevant part the following:

{B) No person, during the course of any campaign for nomination or election to
public office or office of a political party, by means of campaign materials,
including sample ballots, an adverfisenment on radio ar television orina
newspaper or periodical, a public speech, press release, or otherwise, shall
knowingly and with intent to affect the outcome of such campaign de any af the
following: ...

(10) Post, publish, circulate, distribute, or otherwise disseminate & false
statement concerning a candidete, either Inowing the same to be false or with

reckless disregard of whether it was false or not, if the statement is designed to
promote the election, nomination, or defeat of the candidate.

Ohio Rev. Code § 3517.21(B)(10).

‘.,a ?"‘V..;
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evidentiary hearing on both complaints. At the beginning of the hearing, the OEC announced

that it would bifurcate the allegations against Krikorian and that it would initially only consider
evidence es to certain of the statements alleged to have violated the Ohio Statute. ‘The OEC
ultimately determined that Krikorian violated § 3517.21 as to the following three statements:
()  “Jean Schmidt has taken $30,000 in blood money from Turkish govexfment
sponsored political action committees to deny the slaughter of 1.5 million
Armeniad then, v&‘romen, and children by the Ottoman Turkish Government during
World War 1.” -(Doc. 19, Ex. 3 at 2.)
(2)  “This information is public record and can be found on the Federa! Blections
Commission database at hitp//www.FEC.gov.” (as this statement references facts
that support the statements that Turkish government sponsored political action

committees donated $30,000) (Id)

o

o

2k

%

(3) T ask the people of Ohio’s second congressional district to ask themselves if our

Representative should be taking money from a foreign government that is killing

our sokdiers.” (Id. Ex. 4.)
‘The OEC allowed Schmidt to withdraw her complaint as to five similar statements in which
Krikorian a.ccused Schmidt of denying the “Armenian Genocide,” the “Christian Armenian
Genocide,” or the “Genocide of Christiam Armenians.” (1. Ex. 3.) Finally, the OEC
administratively dismissed one staternent and found no violation of the statement, “[t]his
information is public record and can be found on the Federal Elections Con;rnission database at
hﬂpdlwaEé.gof' but only es the statement related to facts supporting the statement that

“Turkish people donated $30,000.” (/d.) As to the three statements found to have violated §




.-;g.‘-:lﬁ.‘,’.

' Through his appeal, Krikorian alleged that the OEC’s decisions were not supported by reliable,
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3517.21, the OEC ruled in two separate orders that it would not refer the matter for further
prosecution, but woild instead issue letters of public reprimand. (See Doc. 19, Exs. 3, 4.)
On November 27, 2009, shortly after the OEC issued its ruling, Krikorian appealed the

OEC’s rulings to the Franklin Courty, Ohio Court of Comymon Pleas? (Déc. 19, Exs. s, 6.)

probative, and substantial evidence, and were oot made in accordance with law, for the following

reasons: (a) FECA preempts application of Ohio Rev. Code § 3517.21(B)(10) io regnlate _

political speech in a campaign for federal cffice; (b) § 3517.21(B)(10), on its face and as applied :

to Mr. Krikorian’s conduct, violates the First Amendment to the U.S. Constitation, (c) §

3517.21(B)(10), on its face and as applied to Mr. Krikorian’s conduct, violates the procedural
and due process guarantees of the Fourteenth Amendment to the U.S. Constitution; and (d) the
OEC’s arder is vnjust, contrary fo law, and is not supported by reliable, probative, and
substantial evidence presented at the hearing and contained in the official record, (See Doc. 19,
Exs. 5 & 6.) On the basis of these arguments, Krikorian asked the Court of Common Pleas to
reverse, vacate, or modify the OEC’s decisions, declare § 3517.21(B)(10) unconstitutional,
enjoin the OEC from enforing thie Ohio Statute, and award any other legal or equitable relief.
(d) .

On January 8, 2010, the OEC moved fo intervene in Kxikorian's appeal and filed &
motion to dismiss, arguing that Krikorian failed to properly invoke the jurisdiction of the

common pleas court because he failed to name the OEC ag a party-appellee pursuant to Ohio

2 Because the OEC issued two separate rulirijs, Krikorian filed two separate notices of
appeal. Those appellate actions were eventually consolidated and dismissed in a single order.
Accordingly, from this point forward, the Court refers to the separato actions collestively as a
single “appeal.” )
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) Reﬁsed Code § 119.12. Rather than naming the OEC, Krikorian had named Schmidt as the

- party-appellee. On January 21, 2010, while the OEC’s motion to dismiss Krikorian’s appesl was

pending, Krikoriar filed the instant action requesting declaratory and inj unctive-relief. In bls
Complah:t and Motion for Preliminary Injunction, Krikorian raises many if not all of the same
arguments raised in his state court appeal.

On February 10, 2_010; the Court of Common Pleas granted the OEC’s motion to dismiss
due to Krikorian®s failure to properly dams the OEC as an appeHee. (Doc. 19, Ex. 7.) Krikerien
had the option to appeal that niling to Ohio's Tenth District Court of Appeals, but chose to forgo
the appeal. (See Doc. 30.) After Krikorian filed in this action notice of his decision not to
pursue that appeal, Defendants filed a Motion to Dismiss the instant suit.

II. DEFENDANT’S MOTION TO DISMISS

Defendants move to dismiss Krikorian's-Complaint pursuant to Rule 12(b) of the Federal
Rules of Civil Procedure on the following four grounds: (1) the Court should abstain from
hearing this matter under Younger, 401 10.85. at 37, and its progeny; (2) the Court
lacks subject matter jurisdiction to hear this case under the Rooker-Feldman doctrine; (3) the
principles of prochision operste to bar Plaintiff from bringing these claims in federal court; and
(4) this Court should decline to exercise its discretienary jurisdiction under the Declaratory
Tudgment Act, 28 U.S.C. § 2201. Finally, Defendants also argua that the OEC should be
dismiseed as & defendant because Eleventh Amendment immuaity bars suits against the
OEC as an agency of the State of Ohio. As stated above, the Court finds D;:fmdanis’ first
alleged basis for dismissal to be well-taken. The Court therefore declines to consider

Defendants’ alternative arguments for dismissal.
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n

A, Younger and Its Progeny

In Younger, 401 U.S. at 38-39, several individuals asked a federal district court to enjoin,
the Los Angeles County District Attorney from enforcing the California Criminal Syndicalism
Act (the “California Act™), a law that prevented the teaching of socialist or communist doctrine.
The main plaintiff, Jobn Harris, Jr.,* was indicted under the California Act in state muﬁ and
then, while the eriminal case was pending, fileda coml;laint in the United States District Court
for the Centrtti Distriat of Califomia to etjoin his prosecution. Jd. ut 39. Huarris ergued that the
mare presence of the Califomia Aot inhibited him in the exercise of his First Amendmant rights.
The district court held that it had jurisdiction and power to restrain the district attorney from
enforcing the California Act, found that the Act was void for vagueness and overbreadth, and
enjoined Harris’s prosccution. The district attorney appealed and the Supreme Court reversed

the judgment of the district court on public policy grounds, holding that the injimction violated

the “pational policy forbidding federal courts to stay or enjoin pending state court proceedings
except under special circumstances.” Jd. at 41. The Supreme Court also held in a footnote that
declaratory relief would similarly be improper under that policy. Jd. at41 o 2.

Describing a longstanding polley of federal abstention when asked to enjoin pending
criminal proceedings in state oourt, the Yaw:ger Court found thit intervention would be
appropriate only under exiraordinary circumstanres;

[On view of the fundamental policy against federal interference with state

3 After Haris filed suit, three other individuals intervened as plaintiffs, claiming that
Harris’s prosecution would inhibit their First Amendment freedoms by casting a chill over
protected speech. Id. at 39-40. The Sepremo Court te:id thai the intervening plaintiiFs lacked
standing, noting that they sought intervention solely on the basis of “feel(ing] inhibited” and did
not claim that they had “ever been threatened with prosecution, that a prosecution [was] likely,
or even that a prosecution was remotely possible.” Jd. at 42.
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oy : criminal prosecutions, even irreparable injury is insufficient unless it is both great

& end immedite. Certain types of injury, in particular, the cost, amtiety, and
i inconvenience of having to defend against aisingle criminal prosecutien, could

not by themselves be censidered “irreparahle” im tln: special legal sense 6f that

term. Instead, the threat ta the plaintiff's federally protectad rights must be one

that cannot be eliminated by his defense agninst & single criminal prosecution.
Id. at 46 (internal citation and quotation marks omitted), |

Though Younger arose in the context of a state criminal proceeding, the Supreme Court
subsequently applied the doctrine in cases involving certain state court civil actions and state
coust administrative praoeedings. Huffman v. Pursue, Ltd., 420 U.8. 592, 603-05 (1975); Ohio
Civil Rights Comm'nv. Dayton Christian Schs., Inc., 477 U.S. 619, 620 (1986). Several federal
district courts, including this district, have applied the doctrine when cc;nsidering cases involving
hearings before state and local elections boards or commissions. See Citizens for a Strong Ohio

v. Marsh, 123 F. App’x 630, 633-34 (6th Cir. 2005) (citing Chamber of Commerce of the United

States v. Ohiq Elections Comm'n, 135 F. Supp. 2d 857 (8.D. Ohic 2001)); Walter v. Cinciane,
No. C-2-00-1070, 2000 WL 1505945 (s.b. Ohio Oct. 6, 2000); Scolaro v, District of Columbia |

_Bd. of Elections & Ethics, 104 F. Supp. 2d 18, 23-24 (D.D.C. 2000); Wis. Mfrs. & Commerce v.
Wis. Elections Bd., 978 F. Supp. 1200, 1211 (W.D. Wis. 1997)).

The Sixth Circuit has held that, pursuant to Younger, a federal court must abstain from
considering a case on the merits vnder the following circumstances: “(1) there must be on-going
state judicial proceadings; (2) those ptoceedmgs moust implicate important state inferests; and (3)
there must be an adequate opportunity in the state proceedings to raise constitutional
challenges.” Sun Refining & Mktg. Co. v. Brennan, 921 F.2d 635, 639 (6th Cir. 1-990); see also
Citizens for a Sirong Ohio, 123 F. App’x at 634. “[Ulnlike other forms of abstention, when &

case is properly within the Younger category of ceses, there is no discretion on the part of the

e T TR 500 od 1 ik 032612 Pager 11 o 25 PAGEIS # 18 ™ |
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federal court to grant injunctive relief.” Sun Refining & Mitg. Co., 921 F.2d et 639, There are
limited cimumstanc.:es under which a Court may exercise jurisdiction even where the ﬂ:r?e-part
Younger test has been met. See Younger, 401 U.S. at 53-54. However, the mere fact thata
plaintiff makes a claim of unconstitutionality or federal preemption does not justify federal
intervention wheze the .Younger factors have been met. See id. at 53; New Orleans Pub. Serv.,
Inc. v. Council of City of New Orleans, 491 U.S. 350, 364-65 (1989) (stating that “it is clear that
the mere assertion of a substantial constitutional challenge to state action will not alone norhpel
the exercise of federal juﬁsdicﬁu n,” and finding the same to be true with regard to preemption
challenges); Fed Express Carp. v. Termessee Public Service Commission, 925 F2d 962, 967
(6th Cir. 1991); Sur Refining & Mkig. Co., 921 F.2d at 64041,

B. Ongoing State Judicial Proceedings

The Sixth Circuit has held and repeatedly affirmed that “the proper time of reference for

determining the applicability of Younger abstention is the time that the federal complaint is
.ﬁled." Sun Refining & Mhtg. Co., 921 ¥.2d at 639 (citing Carras v. Williams, 807 F.2d 1286,

1290 n. 7 (6th Cir. 1986)); see also Fed. Express Corp., 925 F.2d at 969; Zalman v. Armsirong,
802 F.2d 199, 204 (6th Cir. 1986). There is no dispute that the proceeding before the OEC and

the subsequent appeal were judicial in nature. Nor is there any dispute that the appeal filed with
the Franklin County Coutt of Common Pleas was pending when Krikorian filed the present

action. Nopetheless, Krikorian argues that the first requirement of Younger ahstention is not met .
in thls case because: (1) there i no longer any ongoing judicial pmoeed.ing‘in this case due to
Krikorian’s decision not to pursue his siate court appeal to the Ohic Court of Appeals, and (2)

Krikorian is not seeking to challenge or enjoin any prior decision of the OBC, but rather secks
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purely prospective relicf. The Court finds both arguments problematic.
1. Deésion to Forego Further State Appellate Review
Krikorian suggests that it would be improper for the Court fo abstain under Younger in
light of the fact that his state court appeal was dismissed shortly after he filed suit in federal
court and he opted to forego appealing the common pleas court’s decision to Ohio’s Tenth.

District Court of Appeals. However, the Sixth Circuit previously rejected e similar argument in

- Fed Express Corp., 925 F.2d at $69. In that case, the Tennessee Public Service Commissiof

{(“TPSC”) directed Federal Express to show canse why it sheuld not be subject to a Tennessee
law — the Tennessee Motor Carrier Act — that would require it to apply for a certificate of |
convenience and necessity from the TPSC. Id. at 964. Following & hearing on the matter, an

administrative law judge (“AI;]") held that Federal Express was subject to the law in question.

I4, The TPSC reviewed the ALJ’s decision, heard oral argument, and then issued an order on

June 9, 1987, requiring Federal Express to apply for a certificate of convenience and necessity

within a certain period of time. Jd. On July 9, 1987, Federal Express filed with the Tennessee
Court of Appeals & petition for review of the TPSC’3 order. Jd. Approximately one month later,
on August 7, 1987, while the petition for state appellate court review was pending, Federal
Express filed suit i federal court, seeking declaratory and injunctive relief agaiust TPSC. Xd. at
964-65. Then, on September 9, 1987, ptior the federal district court’s hearing an Federal
Exprws; motion far a preliminﬁrjr injunctian, Federal Express filed & motion to voluntarily
dismiss its petition for review in the Tennessee Court of Appeals. Jd. at 965. The motion for
voluntary digmissal was granied shortly thereafter.

Based on Younger, the federal district court ultimately dismissed Federal Express® federal
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complaint on abstention grounds. Jd. The court applied the day-of-filing rule to determine that

Federal Express’ petition for review in the Tennessee Court of Appeals constituted an ongoing

state judicial proceeding. J4. On appeal to the Sixth Circuit, Federal Express argued that there,
in fact, was no ongoing state proceeding which it sought to enjoin. Jd, at 969. Federal Express

relied on two cases in support of that assertion. First, Federal Express cited a Fifth Circuit case,

- Thomas v. Texas State Bd. of Medical Examiners, 807 F.2d 453, 456-57 (5th Cir, 1987), in which

the court held that for the purpose of determining whether & federal court should abstain on
Younger grounds, there is no requirement that n plainfiff exbeost state remedies as a prerequisite
to seeking the aid of a federal court to enforce federal constitutional rights and that once an
administrative proceeding has concluded, a plaintiff may opt to raise constitutional challenges in
federal court rather than initiate a state court review of an administrative decision. Quoting
language from Thomas, Federal Express argued that “[d]eference to a state proceeding is not due
when the ‘administrative proceedings have ended,’” and where ‘no state trial has taken place and
no injunction against a pending state proceeding is sought.”” Fed. Express Corp., 925 F,2d at
969 (quoting Thomas v. Fexas State Bd. of Med. Examiners, 807 F.2d at 456). In addition to
citing Thomas, Federal Express alzo relied on an earlier Supreme Court case, Huffinan v, Pursue,
Ltd., 420 U.S. 592, 609 n. 21 (1975), for the proposition that a pauty aggrieved by & state
administrative proceeding need not eximnst state judicial remedies as a condition to secking
sudicial relief for his constitutional claims in a federal court. Fed Express Corp., 925 F.2d at
969. Based on Thomas and Hisffinan, Federal Express argucd that abstention was improper

because its decision to voluntarily withdraw its appeal after filing suit in federal court was no

differcnt from deciding to seek judicial relief in federal court in licu of filing an appeal in state
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count, -
The Sixth Circuit rejected Federal Express® argument as follows:

In Zalman v. Armstrong, 802 F.2d 199, 204 (6th Cir. 1986), we held “that the
proper time of reference for determining the applicability of Younger abstention is
the time that the federal complaint is filed.” Under this rule, if a state proceeding
is pending at the time the action i3 filed in federal court, the first criteria for
Younger abstention is satisfied. See Beltranv. California, 871 F.2d 777, 782 (9th
Ciz. 1988). In the present case, state proceedings were ongving because
Federal Express’ petition for review in the Tennessee Court of Appeals was
pending on the date it filed the present action. Federal Express’ reliance on
Thomas is misplaced because in that case, tha plaintiff dismissed his state suit
before filing the federal nction. Thomas, 807 F.2d at 457. Therefore, under the
day-of-filing rule, Federal Express’ subsequent dismissnl of its state court aotion
did not affect the abstention analysis. Federal Express’ reliance on the footnote in
Hyffinan is misplaced because the Court stated that in those cases where
exbaustion had not been required, the state judicial process had not been initiated.
Huffman, 420 U.S. at 609 n. 21. To the contrary, in the present case, Federal
Express had initiated state judicial proceedings, and we hold that the state court
proceedings were “ongoing” for purposes of Younger anadysis.

Id (emphasis added).

Just as in Federal Express, it makes no difference in the instant case that Krikorian
choose not to appeal the common pleas court’s dismissai of his petitions for state court review of
the OEC rulings. The only relevant facts are that Krikorian opted to seek judicial review of the
OEC rulings through the state court prior to filing suit in federal court and his state court appeal
was pending on the day he filed tie present action. Applying the day-of-filing rule, the Court
concludes that in the context of a Younger abstention enalysis, Krikorian’s state court appeal
constifutes an “ongoing judicial proceeding.”

2. Prospective Relief
Citing Wooley v. Maynard, 430 U.S. 592 (1975), Krikorian argues that the Court should

not abstain from hearing this matter because “this case does not involve or directly challenge or

12
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s seek to enjoin the prior state edministrative proceedings before the” OEC, but rather involves

claims for purely prospecj:iye relief. In Wooley, tlie plaintiff filed suit in federal court to
challenge two state laws, the first of which required non-commercial vehicles to bear license
platos embossed with the state motto of “Live Free or Die,” and the second of which prokibited
the obscuring of figures or letters on a vebicle’s license plate, Id. at 707-08, Believing the state
motto to conflict with his religions beliefs, the plaintiff covered the portion of his license plate
bearing the mnfto and as a result was cited for violating tire secand challengetd statute inree times
in as many months in late 1974 and early 1975, Id. at 708. The plaintiff was fined for the first
two violations and then, after he refused to pay the fines, was sentenced to fifieen days in jail.
Id. Shortly thereafter, the plaintiff filed suit in federal court seeking fo prevent eny further
enforcement of the state statutes, insofar as they required the state motto to be displayed on his
5 license plate. Jd. at 709. ' |
The federal district court entered an order enjoining the state from arresting and
prosecuting the defendant and his wife at any time in the future for covering up the state motto
on their license plate. Jd. On appeal to the United States Supreme Court, the state argued that
the district court should have abstained from exercising jurisdiction under ¥ounger. The
Supreme Court found tl:at Younger nhstention was not 1equired under the circumstances, despite
the faot that the plaintiff hatimot exhausted his state appellate remedies, because fue relief squght
by the plaintiff was “wholly prospective” and was not “designed to annul the results of a state”
proceeding. Jd. at 711, The Suprems Court further noted that there were e;:ccpﬁonnl
circumstances justifying injunctive relief in that case. Jd. at 712. Particularly, the Court pointed
to the fact that the plainfiff had been prosecuted three separate times in the span of five weeks
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and noted that the case was quite different from a case in which a prosecution is threatened for

the first ime. Jd.

There is no such threat of repeated prosecutions or OEC enforcement actions present m
the instant case. More importantly, Krikorizm is not seeking relief that is wholly prospective.
Krikorian argues that he is siqlp]y seeking to' prevent future enforcement of Ohio Rt;v. Code §
3517.21 against him in connection with his desired speech. However, the plain language of his
Complaint belies the true basls of this suit. Krikorian essentially secks an erder Fram this Court
overturning, or annnlling, the findings of the OEC with regard to the specific statements he made
regarding Schmidt’s position on the Armenian genocide. Specifically, Krikerian seeks a
declaratory judgment that the nine statements forming the basis of Schmidt’s OEC complaint
“constitute specch protected by the First Amendment and that Defendants lack the legal

\;,,@%} authority to enforce the Statute against Plaintiff for making such statement.” Krikorian seeks
il injunctive relief on the same basis that would enjoin the OEC from taking any further action
against him in the event he continues to makaj.hose siatements.

The First Amendment does not protect speech that is made with knowledge of or reckless
disregard of its falsity. See G;:nris'an v. State o_;f' La., 379 U.S. 64, 74-75 (1964) (*[TThe
knowingly felse statement and the false statement made with reckless disregard of the truth, do
not enjoy constitutions! protection.™); N.¥. Times Co. v. Sullivan, 376 U.S. 254, 279-80 (1964).
With that principle in mind, this Court could nat declare thet the nino statements made by
Krikorian about Schmidt’s position on the Armenian Genocide constitute protected speech and
enjoin the state from regulating that speech without finding that those statements are, in fact,

true. That is because to the extent that the Court finds the statements false, any declaration that
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they are “protected speech” would effectively sanction the further propagation of statements that
Krikorian knows are false. Accordingly, while Krikorian claix;as he only seeks prospet.:tive.relief,
the relief that he actually prays for in his Complaint is an order ﬁ'o-m a federal court overturning
the OEC’s findings end declaring that the allegations he has made apainst Schmidt are true.?

As discussed below, Krikorian had an opportunity to appeal the ruling of the OEC in
state court. Rather than pursue that appeal, he chose to launch a collateral attack apainst the
OEC in'this forun, attempting te disguise it as a complaimnt for prospective rellef. The Court
finds that under the circumstances, it wonld be iroproper to exercise jurisdiction in this matter
and that the better caurse of action would be to abstain pursuent to the principles set forth in
I’amge;'. See Walter v. Cincione, No, C-2-00-1070, 2000 WL 1505945, at *3 (S.D. Ohic Oct. 6,
2000) (finding, in a case factvally similar to the instant case, that the Younger abstention doctrine

applied despite the plaintiffs’ claim that they were only seeking prospective relief).®

* The Court recognizes that the OEC did not ultimately issue a ruling on all of the
statements addressed in the Complaint. However, all of the statements are intricately related and
the stafements that Schmidt voluntarily dismissed are so similar to the statements that were ruled
upon, that this Court could not issue a declaration as to the truth or falsity of any of the
voluntarily dismissed statements without affecting the OEC’s ruling,

5 In Walter, plaintiffs sough declaratory and injunctive reliefrelating to a decision by the
OEC which formd that the plaintiffs” use of the phrase “Ind=penflent Demncmt” in connection -
‘with a camprign for the U.S. House of Reprosentatives was false and therefore violated Ohio
Revised Code § 3517.21. Walter, No. C-2-00-1070, 2000 WL 1505945, at *1. By the time the
plaiotiffs had filed their fedural suit, the OEC had already orally miled that plaintiffs had violated
the Ohio Statute. Id, Like in the instant case, the OEC decided not to refer the matter for
criminal prosecution. Jd. In their federal suit, the plaintiffs argued that the court should not
abstain under Younger because they only sought to enjoin prospectively any further action on the
part of the OEC in connection with the use of the phrase “Independent Democrat.,” Id. at *3.
The court rejected that argument, finding that:

This is the proverbial distinction without a difference. Obviously, enjoining

defendants from taldng action on plaintiffs® use of the phrase “Indopendent

Demacrat” bas the effeot of enjohiing dufendants fiom proceetimg on the original

(] eomplaint and degisiom. But for the [original] proceeding, there wonld be no
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C. Important State Interest

There does not appear to be any substantial dispute that the underlying OEC proceeding
involved an important state interest, namely, maintaining truth in the electoral process. That
interest has been recognized as important by at least one other court in a case dealing with the
same Ohio Statute at issue in this case. See Walter, No. C-2-00-1070, 2000 WL 1505945, at *3
Thus, the second Younger requirement is satisfied.

D. Adeguate Opportunity to Raise Constitutional Challenges

As to the third Younger factar, the Court must “presume that the state courts are able to
protect the interests of the federal plaintiff” Kelm v. Hyatt, 44 F.3d 415, 420 (6th Cir. 1995).
The burden of establishing the inadequacy of the state court proceedings lies with the plaintiff.
Meyers v. Franklin Cty. Ct. of Common Pleas, 23 F. App’x 201, 205 (6th Cir. 2001). The Sixth
Circuit has previously found that plaintiffs have an adequate opportunity to raise constitutional
challenges during OEC proceedings. Citizens for a Strong Ohio, 123 E. App’x at 634. Krikorian
challenges the expertise of the OEC members who presided over Schmidt’s complaint.
However, Krikorian had the opportunity to avail himself of state appellate procedure, but chose
not to. There is no dispute that Krikorian could have raised his First Amendment and
preemption claims through the stite appeal. The Sixth Cirouit “hes previously observed that
even where state Mﬁve pmecedings would nat afford the opportunity to raise
constitutional claims, it iy sufficient to satisfy this third prong that constitutionsl claims may be

raised in state court judicial review of the administrative proceeding.” Sun Refining & Mg, Co.

future action. The instant lawsuit is a direct challenge to the Ohio Election
Commission’s proceeding and decision on the [origiral] complaint.
.
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v. Brennan, 921 F.2d at 641. Accordingly, the Court finds that Krikorian had en adequate
opportunity to raise claims of unconstitutionality and federal preemption in state court.

E. Younger Exceptions

The Younger Court recognized that there may be some cases in which abstention may be
improper even where the Younger criteria arc met, such as in cases where the plaintiff can
demmstmie' bad feith, harassment, or flagrant unconstitutionaltty. Younger, 401 U.S. at 43-44,
48-50; see also Dombrowski v. Pfister, 380 U.S. 479, 482-85 (1965) (ﬂ:dcml intervention proper
where the plointiffs made substantial allegations that state officials had made threats to enfacce
particular statutes against them “‘without having any real expectation of securing valid
convictions, but rather [as] part of a plan to employ arrests, seizures, and threats of prosecution
under color of the statutes to harass [the plaintiffs} and discourage them and their supporters
from asserting and attempting to vindicate the constitutional rights of Negro citizens of
Louisiana.™); New Orleans Pub. Serv., Inc., 491 U.S. at 367 (suggesting in dicta that a facially
conclusive claim of federal preemption may be sufficient to render abstention inappropriate).
None of those exceptions are present in the instent case.

Krikorian fails to show that the Ohio Statute is flagrantly unccmstitutic.mal. The portion
of the statute at issue here regulates only false statements made with knowledge of or with
reckless disregasd for the -ﬂrlnity of the statements. That narrow category of speech, as discussed
above, is not protected by the Fim.t Amendment, See Garrison, 379 U.S. at 74 (1964); N.¥.
Times Co., 376 U.8. at 279-80. Indeed, Plaintiff very likely would not prwml on his current
First Amendment challenge to the Ohio Statute.

In his Motion for Preliminacy Injunction, Krikorian elso argues that the Ohio Statute and
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_the OEC's enforcement of the statute violates his due process and equal protection rights. The

¥ Court doubts whether Krikorisn adequately raised those challengos in fis Complaiat — the
Complaint makes no mention of an equal protection violation and only briefly addresses due
process in one paragraph of the portion of the Complaint describing factual and legal allegations.
Nevertheless, the Court finds neither challenge to be so pr as to suggest a flagrant
violation of constitutional law.
Finally, as to Plaintiff’s federal preemption claim, the Court finds that the preemption

question is not facially conclusive. Krikorian argues that FECA, 2 US.C. § 431 ef seq.,
precinpts Ohio Rev. Code § 3517.21 to the extent that this case involves the regulation of a
federal election. Defendants respond that FECA has been interpreted narrowly and that it does
not purport to preempt every state law that may touch on a federal election. As discussed below,

F’?ﬁ“}}é FECA includes an express preemption clause, but there are differing opinions as to the scope of

that clause.
Congress originally passed FECA in 1971 and amended it in 1974. Weber v. Heaney,
995 F.2d 872 (8th Cir. 1993). The Act “sets forth comprehensive rules regarding campaigns for
. federal office.” Bunning v. Commonweaith of Ky., 42 F.3d 1008, 1011 (6th Cir. 1994),
Specifically, it “imposes limits and restrictions on contributions; provides fur the formation and
registration of political commitfees; and mandates reporting and disclosure of receipts and
disbursements made by such committees,” Zd (citing 2 U.S.C. §§ 432-434). With the 1974
amendments to FECA, Coz;gress provided an explicit preemption clause staung that “the
provisions of this Act, and of rules prescribed under this Act, supersede end preempt any

provision of State law with respect to election to Federal office.” 2 U.8.C. § 453. While at first

18
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blush, § 453 appears to have an exceedingly broad scope, courts have not interpreted in that

manner. Rather, courts have recognized that § 453 is ambiguous and have ““given [§] 453 .a
narrow preemptive cffect in light of its legislative history.”” Xarl Rove & Co. v. Thornburgh, 39
F.3d 1273, 1280 (Sth Cir. 1994) (quoting Stern v. General Elec. Co., 924 F.2d 472,475n. 3 (24
Cir. 1991)); see also Weber, 995 F.2d at 875. Indeed, courts recognize in this area “a “strong
presumuption’ . . . against preemption.” Karl Rove & Co., 39 F.3d at 1280 (quoting Weber, 995
F.2d at 875). To determine whether the scope of § 453 is broad encugh to preclude enforcement
of Ohio Rev. Code § 3517.21(B)(10), the Court must *identify the domain expressly
pre-empted” by 2 U.S.C. § 453. See Medtronic, Inc. v. Lohr, 518 U.S. 470, 484 (1996).

Section 453 incorporates by reference “rules prescribed under” FECA. With the 1974
amendments to FECA, Congress created the Federal Elcct.ion Commission (“FEC”) end

“vest[ed] in it primary and substantial responsibility for administering and enforcing the Act,”

Pt

el

delegating to the agency “extensive rulemaking and adjudicative powers.” Buckley v. Valeo, 424
U.8. 1, 109 (1976). The FEC has issued a regulation interpreting the scope of § 453 in
accordance with the statute’s plain language and it’s legislative history., See 11 CF.R. § 108.7.
That regulstion identifies specific areas which are and are not superceded:

(a) The provisions of the Federal Election Campaign Act of 1971, as amended,

and rules and regulations issued thereunder, supersede and preempt any provision

of State law with respect to election to Federal office,

(b) Federal law supersedes State law conceming the--

(1) Organization and registration of political committees supporting
Federal candidates;

(2) Disclosure of receipts and expsnditures by Federal candidates and
political committees; and

19
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(3) Limitation on contributions end expenditures regardmg Fedetal
candidates and political committees.

et
(S
EES

(c) The Act does not mlpcrsedg State laws which provide for the-~
(1) Manner of qualifying as a candidate or political party organization; | ' |
(2) Dates and places of elections;
(3) Voter registration;

(4) Prohibition of false registration, voting fraud, theft of ballots and
similar offenses;

(5) Candidate’s personal financial disclosure; or
(6) Applicatian of State law to the funds used for the purchase or
construction of a State or local party office building to the extent
described in 11 C.F.R. 300.35.

Id. Baséd in part on that regulation, the Sixth Circuit held in Burming that 2 U.S.C. § 453

preempted a Kentucky campaign financing statute and prevented the state Registry of Election

Finance from invesﬁ;gaﬁng polling expenditures made by a federal political committee registered
with the FEC. Bunning, 42 F.3d at 1012, Krikorian relies on Bunning to demonstrate that § 453
is broad in scope. However, Bunning in distinguishable from this case in that it involved a state
law related to campaign financing — an area in which FECA has often been found to preempt
state law. The instant case, in contrast, does not involve the area of campaign finance. Instead,
the state law at insue herein is.aimedairegulaﬁngfalsestatememsmadc during the course of an
election. Accordingly, Bunning is not dispositive of the issue before this Court.

At Jeast one other courthasmledthatFBCAdownntpreernptasta:w statute substantially
similar to the Ohio Statute that Krikorian challenges, albeit with only a brief analysis. See State

of Minm. v. Jude, 554 N.W.2d 750, 752-53 (1996) (finding that FECA does not preempt a state

20
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law regulating false campaign advertising and other false statements in the course of a
campaign); see also Friends of Phil Gramm v. Americans for Phil Gramm in '54, 587 F. Supp.
769, 776 (BD. Vir. 1984) (noting that because the “Federal Election Act . . . nowhere
specifically addresses the problem of fraud in political advertising,” “Congress obviously did not
intend completely to preclude state regulation in this area, thns giving political organizations
license to mislead,” and finding asa result that “[t]he only reasonable conclusion is that
Copgress intendad to leave regulation cf fraud in political advertising to the states, except where
such regulation conflicts with the Act’s specific provisions.™)

On its face, the Ohio Statute at issue here does not fit neatly into any of the categories
listed under 11 C.F.R. § 108.7. The question of whether the statute is federally preempted is far
from clear and would require this Court to engage in a detailed analysis of state and federal law.
@\%} Accordingly, the Court finds that the issue of federal preemption in this case is not facially
conclusive. See Fed. Express Corp., 925 F.2d at 968 (holding that abstention was proper where

the question of federal preemption was not clear and the state eourt had concurrent jurisdiction to

address preemption issues).

W T
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III. CONCLUSION

Lo

For the reasons stated above, this Court must abstain under Younger from exercising
jurisdiction over this matter. Accordingly, the Court hereby DENIES Plaintiff’s Motion for
Preliminary Injunction and GRANTS Defeadants® Motion to Dismiss,

IT IS SO ORDERED.

___ s/Susan J. Dlott
Chief Judge Susan J. Dlott
United States District Court
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Mark W, Miiler
3630 Zumstein Avenue
Cincinnati, Ohio 45208
Day Telephone Number; (513) 533-3525
Email Address: mmiller@mepdq.com
November 23, 2011

Chief FO1A Officer

Federal Election Commission
999 E Street, N. W,
Washington D.C. 20463
TFOlAG ec.pov

Re: FREEDOM OF INFORMATION ACT REQUEST
Dear Chief FOIA Officer:

Pursuant to 2 U.S.C. § 552 and 11 CFR 4.7, [ hereby submit this request under the
Freedom of Information Act.

Specifically, I request that you provide me with copies of all records received, produced,
maintained, or kept by the Federal Elections Commission pertaining to a letter sent {o
Commission by Phil Greenberg on behalf of Sehmidt for Congress Committee (“Greenberg
Letter”). The Greenberg Letter was received by the Commiission on or about October 13, 2011
at 4:26 P.M. and had been styled as AOR 2011-20 by the Commission.' 1 do not request a copy
of the Greenberg Letter, nor do 1 request a copy of the public comment letter submitted by David
Krikorian received by the Commission on October 26, at approximately 3:20 p.m.

I prefer that you comply with my request by providing the requested information in both
paper and a commonly used electronic format (e.g. Adobé Acrobat PDI* formtat).

I am willing to pay all applicable fees, however, [ do request a waiver from such fees, as |
believe that the documents requested should be maintained on the FEC website because The
Greenberg Letter had been styled AOR 2011-20 and was posted on the FEC website {or
approximately-one week prior to-being removed from the website without explanauon. Further, {
do not intend to resell this information

Thank you in advance for your {imely compliance with this request.

Sinmy,d&(& MJM

Requestor

" To assist you in complying with this request, a copy of the Greenberg Letter is attached as
Exhibit “A™.

Exhibit B
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FEHER;,L

SCHMIDT
‘, - WIACT g py 2

Tor ("Ux-;&__i-;-vajii.s UFF,CE 0,. Crp.y—
October 7, 2011

WWWICANSCHMIDT.COM

Federal Elections Commission

Office of General Counsel
999 E St., NW / - D ]
Washington, DC 20463

i ) ’

Dear Corimissioners:

I am writing in my capacity as Treasurer of Jean Schmidt for Congress, Representative
Jean Schmidt’s principal campaign committee (“Committee™). I respectfully request an
advisory opipion from the Federal Election Commission (“Commission”) regarding the
payment of legal fees associated with an amicus briaf subrmtted on Mrs. Schmidt's
behalf.

Factual Background

In the final days of the 2008 general election campaign onie of Representative Schmidt's
opponents distributed materials that accused her of acceptmg a $30,000 bribe from the
Government of Turkey in exchange for denying or covering up the genocide of
Armenians living in Turkey during World War 1. The campaign materiala atso called for
her immediate resignation from congress and/or her defeat jn the 2008 genaral election.

In response to his outrageous allegations, she filed two complaints with the Ohio
Elections Commission — which has jurisdiction over false campaign statements under
Ohio Law. She alleged that her opponent violated Ohio Revised Code §3517.21, which
prohibits persons from knowingly or recklessly publishing “a false statement concerning
a candldate . . . if the staterment is designed to promote the election . . . or defeat of the
candidate.” She stated Ir the complaints that she was a candidate, snd nsed her campaign
committee address in the cap(iun

evidenoe standard that Mrs. Schmndt’s opponent had made false statements abcut her it
he knew were false and had made false statements about her with reckless disregard of
their truth or falsity. The Ohio Elections Commission found that her apponent had
violated Ohio law, and voted to publlcly reprimand him. Mrs. Schmidt’s opponent filed
an appeal in Ohio state court seeking to overturn the Ohio Elections Commission’s
decision. This appeal was denled,

Thus, on Jaouary 21, 2010, Mrs.' Schmidt’s opponent filed a civil suit in federal count
challenging the constitutionality of Ohio’s false statcments statute and seeking: (1) n
declaratian that her opponont had a constitutional right to make the statements for which

Continuing a Tradition of Leadership and Character
| Paid for by Schmidt for Congress Commitice |

COUH(LCL ”L‘ ‘
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he was sanctioned by the Ohio Elections Commission; and, {2) an injunction against the
Ohio Elections Commission from enforcing Chio’s false campaign statement law against
him in the future. '

Her opponent’s federal court action named the Ohio Elections Commission and its
members as parties, but did not name her or her campaign committee ns a party.
However, her attorneys were allowed ta file amicus briefs on her behalf.

Discussion .

Under the Federa! Election Campaign Act of 1971, as emended, categories of permissible
uses of campaign funds include otherwise authorized expenditures in connection with a
candldate's carpaign for Federal office; and, ordinary and necessary expenses incarred
in cormection with a Federal officehelder’s duties, among others. 2 U.S.C. 439a(a).

The Act prohibits the conversion of campnign funds ta personal use. Both the Act and
Commission regulations define personal use as “any use of funds in a campaign account
of a present or former candidate to fulfill a commitment, obligation or expense of any
person that would exist irrespective of the cendidate’s election campaign or duties as a
Federal officeholder.” 11 CFR: 113.1(g).

The Cotnmission determines whether the use of campaign funds for the payment of legal
fees end expenses constitutes personal use on a case-by-case basis. The Commission has
recognized that when a candidate “can reasonably show that the expenses at issue
resulted Hom campaign vr offleeholder activities, the Commission will not consider the
use to be personal use.” 1995 Personal Use E&J at 7,87, It has eoncluded that the use
of campaign funds for legal fees and expenses does not constitute personal use when the
legal proceedings involve allegations directly relating to the candidate’s campaign ac
duties as a Federal officeholder. Advisory Opinions 2009-10, 2009-20, 2008-07, 2006-
35, 2003-17, among others.

While neitlrer Mrs. Schmidt nor fbrer campaign were namex! parties to the federa! court
actiom, it is quite clear that legal proceedings directly related to her campaign or duties as
a Federal officeholder. Her opponent was clearly attempting to use the federal court to
improperly attack her victory at the Ohio Elections Commission. In deciding this case,
Judge Dot agreed with the amicus brief filed on her behalf that the federal case was
simply an improper attempt to relitigate the Ohio Elections Commission ense in federal
court. In her opinion (attached) Judge Dlott writes, “However, the plain language af his
complaint belies the true basis of this suit. Krikorian essentially seeks an order from this
Court overturning, or annulling, the findings of the OEC with regard to specific
statements he made regarding Schmldt's position on the Armenian genocide.”
Additionally, it is my understanding that Mrs. Schmidt would have had standing to
intervene in the federal action if she believed that an amlcus bricf would not have
adequately protected her interests in this case.
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Conclusion

Based on the foregoing, I respectfully request that the Commission confirm that it would
be permissible for the campaign committee te pay legal fees and expenses associated
with the filing of the above-cited amicus briefs.

Please contact me if you have any questions or need additional information regarding this
request. .

Sincerely,

<

Phil Greenberg
Treasurer

o




.
H

X
PET

s RS2 U00242:5D.R0¢ #; 1-2 Filed; 03/26/12 Page: 6 of 27 _PAGEID #: 38

k>

%
x

&
e
g

Case; 1:10-cv-00103;-SJD Daoc #: 3B Filed: 10/19/10 Page: 1 of 22 PAGEID #: 659

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION
DAVID KRIKORIAN :  CaseNo. 1:10CV103
PlaintifF, : Chief Judge Susan J. Dlott
v : ORDER DENYING PLAINTIFF'S
- MOTIONFOR PRELIMINARY
OHIO ELECTIONS COMMISSION, ef a, INFUNCTION AND GRANTING
- :  DEFENDANTS’ MOTION TO
Defendacts. :  DISMISS

This matter comes before the Court on PlaintifPs Motion fer Preliminary Infunction
(Doc. 2) and Defendants” Motion to Digmiss (Doc. 32). This case involves a cha]lmge toan
Ohia statute prohibiting certain “unfair political campaign activities,” such as knowingly making
filse statements with the futent fo affect the ontcome of a campaign. Ohio Rev. Code §3517.21
(sometimes refirred to hereafier as “the Ohio Statute™). Plaintiff David Krikorian, a past
candidate for the United States congressional seat in Ohio®s second district, alleges that §
3517.21 violates the First Amendment of the United States Constitution and is preempted by the
Federal Blection Campaign Act of 1971 (“FECA™). Plaintiff’s claims relate to a decision of the
Ohio Elections Commission (*OBEC") finding that certain statements Plaintiff made during the
course of a prior campaignvi(':lamd §3517.21. -

Kxikorian secks a judgment declaring tha “legal xights and privileges of the Plaintiff as it
relates to the enforcement or threatened enforcement of the [Ohio] Statute against hir,
including, without limitation, a declaration that, with respect to any electian to federal office, the
Statute has been preempted by the Federal Election Campaign Act™ (Doc. 1§ 62.) Krikotian
6lso requests that the judgment declare that the nine statements that formed the subject of the

R LY SOPY RN
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cornplsint filed with the OEC constitute speech protected by the First Amendment, rendering
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e

Defendants without the legal anthority to enforce the Ohio Statute agatnst him in connection
with those staterents, |

In addition to requesting & declaratory judgment, Krikorian also zeeks to enjoin any
futre enforcement of the Ohio Statute against him to the extent he intends to mgage.inspeech
protected by the First Amendment, including speech in the form of the nine statements
mentiantd ebove, un the ground thet the Ghio Statute is unconstitational and federatly
preempted.

Defendants object to Plaintifi’s Motion for Preliminary Injunction on the merits and on
the basis that the Court shonld abstein from exercising jurisdiction over Plaintiff’s claims under
the doctrine set forth in Younger v. Harris, 401 U.S. 37 (1971). Defendants also, by separate

motian, move to dismiss Plaintiff’s claims under a number of procedural grounds, including the

Younger abstention doétrine. For the reasons that follow, the Court finds that Younger
abstention applies to the instant case and prevents this Court from reaching the merits of
Plaintif’s complaint. Accordingly, the Court GRANTS Defendant’s Defendants’ Motion to
Dismiss and DENIES PlaintifF's Mation for Preliminsry Injmction.
L BACKGROUND

Plaintiff Krikorian twice in the past few years has challenged incumbent Republican
Congresswoiman Jean Schmidt to represent the second congressionsl district of Obio. 1n2008,
Krikoian ran as an Independent and lost in the general election. During the current, 2010
election, Krikorian once again ran for the congressional seat. Rether than running as an
Independent in the current election, he ran as a Democrat. Krikorian lost to anothercandldate

';:1'3;3
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during the primary elections.

&

The instant dispute dates back to the days preceding the 2008 genual'eiecﬁon. During
thet time period, Krikorian addressed a letter (hereinafer “2008 Lettes™ to his supporters and
the people of the Second Congressional District that contained statements related to Schmidt’s .
alleged position on the “Armenian Genocide.” (Doc. 2 et 11.) In addition to sending copies of
the 2008 Letter through the mail, Krikorian also posted the letter on his campaign website.

On April 29, 2009, Rapresentative Schmidt filed a complaint with the OBC salleging that
Plaintiff violnted Ohio Rev, Code § 3517.21" by making eight false statemeats in the 2008
Letter, all of which relate to Krikorism’s accusation that Schmidt accepted money from Turkish
government-sponsored political action committees in exchange for her agreement to deny the
“Armenian Genocide.” (See Doo. 19, Ex. 3.) On July 21, 2009, Schmidt filed a second
complaint against Plaintiff regarding one additional stafement from the 2008 Letter.

On Octaber 1, 2009, after a panel of the OEC cohcluded that there was probable cause
that all of the challenged statements violated § 3517.21,.the OEC conducted a two-day

1 Section 3517.21 states in relevant part the following:

(B) No person, during fhe course of any campaign for nomination or election to
public office or office of a political party, by means of campaign materials,
including sample ballots, b adverfisement an radio ardelevision orin a
newspaper or petiodical, a public speech, press release, or ctherwise, shall
knowingly and with intent fo affect the outcome of such campaign de any af the
following: . ..

(10) Post, publish, circulate, distribute, or otherwise disseminate a false
statement concerning a candidate, either knowing the same to be false or with
reckless disregard of whethet it was false or not, if the statement is designed to
promots the election, nomination, or defeat of the candidate.

Ohio Rev. Code § 3517.21(B)(10).
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evidentiary hearing on both complaints. At the beginning of the hearing, the OEC announced
that it would bifurcate the ellegations against Xrikorian and. that it would initially only consider
evidence as to certain of the statements alloged to have violated the Ohio Statute. The OEC
ultimately detestnined that Krikorian violated § 3517.21 as to the following three statements:

(1)  “Jean Schmidt has taken $30,000 in blood money from Turkish govan;lnent
sponsored political action committees to deny the slaughter of 1.5 million
Axmenian men, women, and children by the Ottoman Turkish Govermment during
World War L” -(Dec. 19, Ex. 3 af 2.)

(2  “This information is public record and can be found on the Federal Blections
Commission database at hittp//www.FEC.gov.” (as this statement references facts
that support the statements that Turkish government sponsored political ection
committees donated $30,000)- (i)

(3)  “Iaskthe people of Ohio's second congressional district to ask themselves if our
Representative should be taking money from a foreign government that is killing
our soldiers.” (id. Ex.4,)

The OEC allowed Schimidt to withdraw her complaint as to five similar staterents in which
Krikorian accused Schmidt of denying the “Arnenian Genocide,” the “Christian Armenian
Genocide,” or the “Genocide of Christian Armenians® (Jd. Bx. 3.) Finally, the OEC
administratively dismissed one statement and found no violation of the statement, “[tlhis -
information is public record and can be found on the Federal Blections Commission datebase at
hﬂp:llwww.FE(:J.gov" but only as the statement related to facts supporting the statement that

“Turkish people donated $30,000." (/d.) As to the three statements found to have violated §
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3517.21, the OEC ruled in two separate ordecs that it would not refer the matter for further
prosecution, but would instead issuc letters of publio seprimand. (See Doc. 19, Exs. 3, 4.)

On November 27, 2009, shortly after the OEC issued its ruling, Krikorian appealed the
OEC’s rulings to the Franklin County, Ohio Court of Commeon Pleas? (Dée. 19, Exs. 5, 6.)

. Through his eppeal, Krikorian alleged that the OEC’s decisions were not supported by reliable,

probative, and substantial evidence, and were not made in accordance with law, for the foltowing
reasans: (a) FECA preempts application of Ohio Rev. Code § 3517.21(B)(10) to regnlate
political speech in a campaipn for federal office; (b) § 3517.21(B)(10), on its face and a3 applied
to Mr. Krikarian's conduct, violates the First Amendment to the U.S. Constitation, (c) §
3517.21(B)(10), on its face end as applied to Mr. Krikorian’s conduct, violates the procedural
and due process gnarantees of the Fourteenth Amendment to the V.S, Constitution; and (d) the
OEC’s order is unjust, contrary to law, and iz not supported by reliable, probative, and
substantial evidence presented at the hearing and contained in the official record. (See Doc. 19,
Exs. 5 & 6.) Oa the basis of those arguments, Krikorian asked the Court of Common Pleas to .
reverse, vacate, or modify fie OEC’s decisions, declare § 3517.21(B)(10) unconstitutional,
enjoin the OEC from enforving thie Ohio Statute, and awand eny ofher legal or equitable relief.
{d)

On Jamuary §, 2010, the OEC moved to intervene in Krikorian's apppal and filed a
motion to disiss, arguing that Krikorian failed to properly invoke the jurisdiction of the
common pleas coMbecausehefaﬂedtonameﬂnOBCasapmty—appeﬂe; pursuant to Ohio

? Because the OEC issued two separate rulinips, Krikorian filed two sepamate gotices of
appeal. Those appellate actions were eventually consolidated and dismissed in a single order.
Accordingly, from this point forward, the Court refers to the separtats actions colleutively as a
single “appeal.” )

5
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. Revised Code § 119.12. Rather than naming the OBC, Krikorian had named Schmidt as the
. .-party—appallee. On January 21, 2010, while the OEC’s motion to dismiss Mm’s appeal was
pending, Krikotian fled the instant action requesting eclaratory and injanctive relief. In his
Complamt end Motion for Preliminary Injunction, Krikorian raises many if oot all of the ssme
atguments raised in his state court appeal.

On February 10, 2_010; the Court of Common Pleas granted the OEC's motion to dismiss
due to Xrikorian's failure to properly game the OEC as an appeHee. (Doc. 19, Ex. 7.) Krikerien
had the option to appeal that niling to Ohio’s Tenth Disirxict Court of Appeals, but chose to forgo
the appeal. (See Doc. 30.) After Krikorian filed in this action notice of his decision nat to
pursue that appeal, Defendants filed a Motion to Dismiss the instant svit.

I. DEFENDANT’S MOTION TO DISMISS
% Defendants move to dismisy Krikorian's-Complaint pursuant to Rule 12(b) of the Federal
Rules of Civil Procedure on the following four grounds: (1) the Court should abstain from
hearing ihis matter under Younger, 401 U.S. at 37, and its progeny; (2) the Court
Incks subject matter jurisdiction to heer this case under the Rooker-Feldman doctrine; (3) the
pﬁndmaofmmsimwmmmﬁnﬁﬂﬁmbﬁngmgmdﬁmmmwmm
(4) this Court should decline to exercise its discretienary jurisdiction imder the Declaratory
Tudgment Act, 28 U.5.C. § 2201. Finally, Defondants also argua fhat the OBC should be
dismiseed as a defendant becanse-Bleventh Amendment immuaity bars suits against the
OEC a3 en agency of the State of Ohdo. Assmtedabovq,theComtﬁndsD;afemdmts‘ first
alleged basis for dismissal to be well-faken. The Court therefore declines to.consider
Defendants’ alternative exguments for dismissal.

g, A8
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A Younger and Its Progeny
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In Younger, 401 U.S, at 38-39, several individuals asked a federal district court to enjoin
the Los Angeles County District Attomey from enforcing the California Criminal Syndicalism
Ast (the “California Act”), a law that prevented the teaching of socialist or communist doctrins. )
The main plaintiff, JohnHanis,Jr.,’wasindietedmderlheCaliforniaActinsﬁtecounand
then,whi]etheeﬁnﬁnalcasewwnding,ﬁlednmmi;laintintheUnitedStatesDiaﬁctComt
for the Centrdi Distriat of Califomnia to enjoin his prosecution. Jd. ut 39. Huarris argued that the
mmpmsenceofthnCalii:omiaAntinhihimdhimiuthcexmise of his First Amendmant rights.
The district conrt held that it had jurisdiction and power to restrain the district attomey fiom
enforcing the California Act, found that the Act was void for vagueness and overbreadth, and
enjoined Harris’s prosecution. The district attomey appealed and the Supreme Court reversed
- the judgment of the district coust on public policy gromnds, holding that the injunction violated
% the “pational policy forbidding federal courts to stay or enjoin pending state court proceedings
except under special circumstances.” Jd. at 41. The Supreme Court elso held in a footnote that
declaratory relief would similarly be improper under that policy. Jd. et 41n 2.

Describing a Iongsfnnding policy of federal ahstention when asked to enjoin pending
criminal proceedings in state oourt, the Yo:mger Court found thit intervention would be
appropriate only under extraordinary circomstances:

{IIn view of the fundamental policy against federal interference with state

3 After Heuris filed suit, three other individuals intervened as plaintiffs, claiming that
Harriss prosecution would inhibit their First Amendment freedoms by casting a chill over
protected speech. Id. at 39-40. The Sepremo Court kel thai the intervening pimintiffs lacked
standing, noting that they sought interyention solely on the basis of “feel[ing] inhibited™ and did
not claim that they had “ever been threatened with prosecution, that a prosecution {wes] likely,
or even (hat a prosecution was remotely possible.” Id. at 42.
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. criminal prosecutions, even irreparable injury is insufficient unless it is both great
& and immediate. Certain types of injury, in particular, the eost, amtiety, and
inconvenience of having to defend against asingle crimimal prosecutien, conld

not by themselves be considered “irreparahle™ i thn special legal sense tf that

term. Instead, the threat to the plaindiff’s federelly protectsd rights mnst be one

thit camot be eliminated by his defense aguinst e single criminal prosecution.
1d, at 46 (internal citation and quotation marks omitted),

Though Younger arose in the context of a state criminel proceeding, the Supreme Court
subsequently applied the doctrine in cases involving certain state court civil actions and state
court administeative praccedings. Higfman v. Pursue, Lid., 420'U.S. 592, 603-05 (1975); Ohio
Civil Rights Comm'n v. Dayton Christian Schs., Inc., 477 U.S. 619, 620 (1986). Several federal
district courts, including this district, have applied the doctrive when considering cases involving
hearings before state and Iocal elections boards or commissions, See Citizens for a Strong Ohio
v. Marsh, 123 F. App’x 630, 633-34 (6th Cir. 2005) (ciling Chamber of Commerce of the United

States v. Ohig Elections Comm’n, 135 F. Supp. 2d 857 (S.D. Ohio 2001)); Walter v. Cincione,
No. C:2-00-1670, 2000 WL 1505945 (S.D. Okio Oct. 6, 2000); Scolaro v. District of Columbia
,Bd. of Elections & Ethics, 104 F. Supp. 2d 18, 23-24 (D.D.C. 2000); #is. Mfrs. & Commerce v.
Wis. Electlons Bd, Y78 B. Sugp. 1200, 1211 (W.D. Wis. 1597). |
The Sixth Cirouit has held that, pursuant to Younger, a foderal court must abstain from
considering & case an the merits uder the following ciroumstances: “(1) there must be cn-going
state judicial pmceadmgs, (2) those proceedings must implicate importent state mtetests and ()]

uuuuuu mem W T av W TERENEE PERARIEE ETECE FAS S 3R IR cRA R FIOSTIO AN R MM Emymprertma

there must be an adequate opportunity in the state proceedings to raise constuuuonal

challenges » Sun Refining & th Co. v. Breman. 921 F.2d 635, 639 (6th Cir. 1990), see also

Citizens jbr a Strong Ohio, 123 F. App’x at 634. “[Ulnlike other forms of abstantmn, when d

case i properly within the Younger catcgory ofcases,thereisnodisqmtiononmepm-tofthe
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federal court to grant injunctive relicf” Sun Refining & Mtg. Co., 921 F.2d et 639, There are
limited circmnstaru;es under which a Court may exercise jurisdiction even where the tlnee-pm-t
Younger test has been met. See Younger, 401 U.S, at 53-54. However, the mere fact thata
plaintiff makes a claim of unconstitutionality or federal preemption does not justify federal
intervention where ﬂ_;e'Younget factors hﬁm been met. See id at 53; New Orleans Pub, Serv,,
Inc. v. Council of City of New Orleans, 491 U.S. 350, 364-65 (1989) (stating that “it is clear that
the mere assestinn of a substantial constitutional challenge to state action will not alone comypel
{lip excercise of fedaral jurisdiotion,” anH finding e same to b frue with regard to preemption
challenges); Fed. Express Carp. v, Tennessee Public Service Commission, 925 ¥.2d 962, 967
(6th Cir. 1991); Sun Refining & Mktg. Co., 921 F.2d at 640-41.

B.  Ongoing State Judicial Proceedings

The Sixth Circuit hes held and repeatedly affirmed that “the proper time of reference for

¢

determining the applicability of Younger abstention is the time that the federal complaint is

filed™ Sun Refining & Mhdg. Co., 921 F.24 at 639 (citing Carras v. Williams, 807 F.24 1286,

1290 n. 7 (6th Cir. 1986)); see also Fed Express Corp., 925 F.2d at 969; Zalmanv. Armstrong,
802 ¥.2d 199, 204 (6th Cir. 1986). There is no dispute Mﬁep@wdingbefomthe OEC and

the subsequent eppeal were judicial in nature, Nor is there any dispute that the appeal filed with
the Franklin County Coutt of Common Pleas was panding when Krikorian filed the presest

aotion. Nopetheless, Xrikorian argues that the first requirement of Younger ahstention is not met .
mﬂ:us case because: (1) there is np longer any angoiugjudicialpmceeding.hﬁiscasadueto
Krikorian's decision not to pursue his state court appeal fo the Ohio Court of Appeals, and (2)

Krikorian is not secking to chellenge or enjoin any prior decision of the OEC, but rather seeks
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N purely prospective relief. The Court finds both erguments problematic.
‘%& L Dec;sion to Forego Further State Appellate Review

Krikorian suggests that it would be improper for the Court to ebstain under Younger in
light of the fact that his state court appeal was dismissed shortly after he filed suit in federal
court and he opted to forego appealing the common pleas court’s decision to Obio’s Tenth.
District Court of Appeals. However, the Sixth Circuit previously rejected a similar argument in

- Fed Express Corp., 925 F.2d at 969. In that case, tho Tennessee Public Service Commissioft

(*TPSC™) directed Federal Express to show canse why it sheuld not be subject to 2 Tennessee
law— the Tennessee Motor Carrier Act— that would require it to epply for a certificate of .
convenience and necessity from the TPSC. Id. at 964. Following a hearing on the matter, an

administrative law judge ("ALJ") held that Federal Express was subject to the law in question,

Jd. The TPSC reviewed the ALT's decision, heard oral argument, and then issued an order on

June 9, 1987, requiring Federal Express to apply for a certificate of convenience and necessity
within & certain period of time. Jd. On July 9, 1987, Federal Express filed with the Tennessee
Cowrt of Appeals & petition for review of the TPSC’s order. Id. Approximately one month later,
on August 7, 1987, while the petition for state appellate court review was pending, Federal
Express filed suit in federal court, seeking declaratory and injunctive relief against TPSC. Jd. at
964-65. Then, on September 9, 1987, prior the fedem} district conrt’s hearing an Federal

- Bxpress* motion-for.a-preliminary injunction, Federal Express filed a motion to voluntarily -
dismiss its petition for review in the Texmessee Court of Appeals. Jd, 3196.5.'1'hemoﬁonfnr
volnntary dismissal wes granted shortly thereafter.

Based on Younger, the federal district court ultimately dismissed Federal BExpress® federal

&
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conmlaiqtm sbstention prounds. Jd. The court applied the day-of-filing rule to determine that

o
e
123
wph

Federa! Bxpress’ pefition for review in the Tennessee Court of Appeals constituted an ongoing

. state judicial proceeding. Jd. On eppeal to the Sixth Circuit, Federal Bxpress argued that there,
in fact, was o ongoing stete proceeding which it scught to enjoin, Jd. at 969. Pederal Express
relied on two cases in support of that assertion. First, Federal Express cited a Fifth Circuit case,

- Thomas v. Texas State Bd. of Medical Examiners, 807 F.2d 453, 456-57 (5th Cir, 1987)', in which
the court held that for the purpose of determining whether a federal court should abstain on
¥omnger grounds, there is no requirament that v pleintiff exbtsait state remedies as a prerequisite
to seeking the aid of a federal court to enforce federal constitutional rights end that once an
administrative proceeding has concluded, a plaintiff may opt to raise constifutional challenges in
foderal court rather then initiate a state court review of an administrative decision. Quoting
language from Thomas, Federal Express argued that “[d]eference to a state proceeding is not due
when the ‘administrative proceedings have ended,” and where ‘no state trial has taken place and
no injunction agpinst a pending state proceeding is sought.”” Fed Express Corp., 925 F.2d at
969 (quoting Thomas v. Texas State Bd. of Med. Examiners, 807 F.2d at 456). In addition to
citing Thomas, Federal Express also relied on an earlier Supreme Court case, Hyffmar v. Pursue,
Lid, 420 U.8. 592, 609 n. 21 (1975), for the proposition that & party aggrieved by a state

administrative proceeding need not extemst sinte judicial remedies as a condition to secking
judicial relief for his constititional claims in a federal court. Fed Exprass Corp., 925 F.2d at
969, Based on Thomas and Huffman, Federat Bxpress ergued that ahstention was improper
because its decision to voluntarily mthdmwﬂsappealaﬂerﬁlug suit in federal court was no

different from deciding to seek judicial relief in federal count in lieu of filing an appeal in state
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The Sixth Circuit rejected Federal Express® argument as follows:

In Zaknan v. Armstrong, 802 F.2d 199, 204 (6th Cir. 1986), we held “that the
proper time of reference for determining the applicability of Founger abstention is
the time thet the federal complaint is filed.” Under this rule, if a state proceeding
is pending at the time the action is filed in federal court, the first criteria for
Younger ebstention is setisfied. See Beltranv. California, 871 F.2d 777, 782 (9th
Cir. 1988). Ju the present case, state proceedings were ongoing because
Federal Express’ petition for review in the Tennessee Court of Appeals was
pending on the dale It filed the present action. Federal Express® reliance on
Thomas i misplaced becaunse in thet case, the plaintiff tismissed his state svit
before filing the federal action. Thomas, 807 F.2d at 457. Therefare, under the
day-of-filing rule, Fedkml Express® subsequesnt dismissal of its state court action
did not affect the ghstention analysis. Federal Express’ reliznce on the footnote in
Huffman is misplaced because the Court stated that in those cases where
exhanstion had not been required, the state judicial process had nat been initiated.
Huyffman, 420 U.S. at 609 . 21. To the contrary, in the present case, Federal
Express had inifiated state judicial proceedings, and we hold that the state conrt
proceedings were “ongoing” for purposes of Youmger anntysis,

14 (emphasis added).

Just as in Federal Express, it makes no difference in the instant case that Krikorian
choose not to appeal the common pleas court’s dismissel of his petitions for state court review of
the OBC rulings. The only relevant facts are that Krikorian opted to seek judicial review of the
OEC rulings through the state eourt prior to Bling suit in federal court and his state court appeal
was pending on the day he filed fhw present action. Applying the day-of-filing rule, the Comt
concludes that in the context of a Younger abstention analysis, Krikorian’s state court sppeal
consﬁtutasvanv‘!ongoingjddicia]pmoéeding,” A e e e < it s

2. Prospective Relief .
. Citing Wooley v. Maynard, 430 U.S. 592 (1975), Krikorian argues that the Court should
not abstain from hearing this matter because “this case does not involve or directly chellenge or

R
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seek to enjoin the prior state administrative proceedings before the” OEC, but rather involves
claims for purely prospec_ﬁye ;'eﬁnﬁ In Wooley, the plainiiff filed suit in federal court to
challenge two state laws, the first of which required non-commercial vehicles to bear license
plates embossed with the e;talr.-mntto of *Live Free or Die,” and the second of which prohibited
the obscuring of figures or letters on a vehicle's license plate, Id. at 707-08. Believing the state
motto to eondlict with his religious beliefs, the plaiutiff covered the portion of his license plate
bearing the mntto and as a result was cited for violating tire secand challenged stetute fhree times
in as many months in late 1974 and early 1975, Id. at 708. The plaintiff was fined for the first
two violations and then, after he refused to pay the fines, was sentenced to fifteen days in jail.
Id. Shortly thereafier, the plaintiff filed suit in federal court seeking to prevent any further
enforcement of the state statutes, insofer ag they required the state motto to be displayed on his
lcense plate, Id. &t 709,

The faderal district court entered an order enjoining the state from arresting and
prosecuting the defendant and his wife at any time in the future for covering up the state motto
on their license plate. Jd. On appeal to the United States Supreme Court, the state argued that
the district court should have abstained from exercising jurisdiction under Younger. The
Supreme Court fonnd tl:at Younger vhstentian was not required under the circumstances, despite
the faat that the plabutiff had mot exhausted his state appellete remedies, because fue relief sanght
by the plaintiff was “wholly prospective” and was not “designed to anmul the results of a state”
proceeding. Jd. at 711. mSupremeComtﬁmhermwdthmﬂ:mwme;mepﬁoml
circumstances justifying injunctive relief in that case. Id. et 712. Particularly, the Court pointed

to fhe fact that the plaintiff had been prosecuted three separate times in the span of five weeks

13
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i and noted that the case was quite different from a case in which a prosecution is threatened for
the first time. Jd.

There is no such threat of repeated prosecutions or OEC enforcement ections present in
the instant case. More importantly, Krikorian is not seeking relief that is wholly prospective,
Kikorian argues that he is simply seeking o prevent fisture enforcement of Ohio Rey, Code §
3517.21 against him in connection with his desired speech. However, the plain language of his
Complaint belies the true basls of this suit. Krikorien essentintly seeks en erder from this Court
overturning, or aunnlking, the findings of the OEC with regard to the specific statements he made
regerding Schmidt's position on the Armenian genocide. Specifically, Krikerism seeks a
declaratory judgment that the nire statements forming the basis of Schmidt’s OEC complaint
“constitute speech protected by the First Amendment and that Defendants lack the legal

%3 anthority o enforce the Statute against Plaintiff for making such statement.” Krikorian seeks
injunctive relief on the same basis that would enjoin the OEC from taking eny further action
against him in the event he continues to make those statements.

ThnrnstAmmdmentdoes nol:pmtectspeechthatis mede with knowledge of or reckless
disregard of its fulsity. See Garrison, State of La., 579 U.S. 63, 7475 (1964) (“[TTke
knowingly false statement and the false staternent made with reckless disregard of the truth, do
not enjoy constitationsl protection.™); N.¥. Times Co. v. Sullivan, 376 U.S. 254, 279-80 (1964).
With that principle in mind, this Court could not declare that the nine statements roade by -
Krikorisn about Schmidt’s position on the Armenian Genocide constitute protected speech and
enjoin the state from regulating that speech without finding thet those statements are, in fact,
true. That is because to the exient that the Court finds the statements false, any declaration that

X
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they are “protected speech™ would effectively sanction the further propagation of statements that
Krikorian koows are filse, Accordingly, while Krikorian claiz;13 he only seeks prospet.:ﬁve relief,
the relief that he ectually prays for in his Complaint is an order ﬁc;m a federal court overtuming
the OEC’s findings and declaring that the ellegations he has made against Schmidt are true.?

As discussed below, Krikorian had an opportunity to appeal the ruling of the OEC in
state court. Rather than pursue that sppeal, he chose to launch a collateral attack against the
OEC in'this forunt, attempting ta disguise it as a complaint for prospective relief. The Court
finds that umder the circumstances, it would be improper to exercise jurisdiction in this matter
and that the better course of action would be lo ebstain pursuant to the principles set forth in
Yomga;-. See Waller v. Cincione, No. C-2-00-1070, 2000 WL 1505945, at *3 (S.D. Ohio Oct 6,
2000) (finding, in a case factually similar to the instant case, that the Younger abstention doctrine

o0 applied despite the plaintiffs’ claim that they were anly seeking prospective relief).’

¥
>

% The Court recognizes that the OEC did not ultimately issue a ruling on all of the
statements addressed in the Complaint. However, all of the statements axe intricately related and
the statements that Schmidt voluntarily dismissed are 8o similar to the statements that were ruled
upon that this Court could not issue a declaration as to the truth or falsity of any of the
vohuntarily dis:nissedsentemehts“&thoutaﬁ'ecﬁngtheOEC's ruling,

3 In Walter, plaintiffs sough decleratory and injunctive relief relating to a tiecisin by the
OEC which formd that the plaintiffs” use of the phrase “Indepenflent Democmt” in cennection -
with & campaign for the U.S. House of Reprosentatives was false and therefore violated Ohio
Revised Code § 3517.21. Walter, No. C-2-00-1070, 2000 WL 1505945, at *1. By the time the
plaintiffs had filed their fedaral suit, the OBC had already arally mled that plsintiffs had violated
the Obio Statute. Jd. Like in the instant case, the OEC decided not to refer the matter for -
criminal prosecution. Jd. In their federal suit, the plaintiffs argued that the court should not
abstain under Younger because they only sought to enjoin prospectively any further action on the
part of the OEC in connection with the use of the phrase “Independent Democrat.” Id. at *3.
The court rejected that argument, finding that:
Thig is the proverbial distinction without a difference. Obviously, enjoining
defendants from taking action on pleintiffs’ use of the phrase “Indopendent
Democrat™ bas the effeot of enjonuing defendants from proceetiing om the original
{1 somplaint and deaision. But for the [eriginal] proceeding, there wounld be no
B f %;,
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o, C.  Ymportant State Interest
There does not appear to be any substantial dispute that the underlying OEC proceeding
involved an important state interest, namely, maintaining truth in the electoral process. That
interest has been recognized as important by st least one other court in a case dealing with the
same Ohio Statute et issue in this case. See Walter, No. C-2-00-1070, 2000 WL 1505545, at *3
"Thus, the second Younger requirement is satisfied.
D, Adequate Opportunity to Ralse Constitutional Challenges
As to the third Younger factar, the Cowrt must “presums thit the state couris are able to
protect the interests of the federal plaintiff™ Kelm v. Hyatt, 44 F.3d 415, 420 (6th Cir. 1995).
The burden of establishing the inadequacy of the state court proceedings lies with the plaintiff,
Meyers v. Frankiin Cty. Ct. of Common Pleas, 23 F. App"x 201, 205 (6th Cir. 2001). The Sixth
% Circuit has previously found that plaintiffs have an adequate opportunity to reise constitutionat
challenges during OEC proceedings. Citizens for a Strong Ohio, 123 ¥, App’x at 634. Krikorian
challenges the expertise of the OEC members who presided over Schmidt’s complaint.
However, Krikorian had the opportunity to avail himself of state appellate procedure, but chose
not to. There is no dispute thet Krikorian could have raised his First Amendment and
preemption claims through the stite appeal. The Sixth Cironit “has previously observed that
mMMWwpmwedingsmﬂdmtnﬁ'md the opportunity to raise
constitutional claims, it is mfficient to satisfy this thind prong that constitutionz] claims may be
raised in state court judicial review of the administrative proceeding.” ssm}ee_ﬁnmg & Mg, Co.

future action. The instant lawsuit is a direct challenge to the Ohia Election
Commission's proceeding and decision on the foriginal] complaint.

4 3 Id

2@
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e v. Brerman, 921 F.2d at 641. Accordingly, the Court finds that Krikorian had an adequate

e oppartunity 1o eise claims of wnconstitutionality and federal preemption in state court,
E. Younger Exceptions
The Younger Court recognized that there may};esomecases in which abstention may be
improper even where the Younger criteria are met, such as in cases where the plaintiff can
de:monstmie bad faith, harassment, or flagrant unconstitutionality. Yormger, 401 U.S, at 43-44,
48-50; see also Dombrowski v. Pfister, 380 U.S. 479, 482-85 (1965) (federa! intervantion proper
where the plaiatiffs made substantial allegations that state officials had made throts to enfiarce
particuler statutes against them “without having any real expectation of securing valid
convictions, but rafher [as] pert of a plan to employ arrests, seizures, and threats of prosecution
under color of the statutes to harass [the plaintiffs] and discourage them and thair supporters
% from asserting and attempting to vindicate the constitutional rights of Negro citizens of
Louisiana ™), New Orleans Pub. Serv., Inc., 491 U.S. at 367 (suggesting in dicta that a facially
conclusive claim of federal preemption may be suficient to render abstenfion inappropriate).
Nons of those exceptions are present in the instant case.

Krikorian fails to show that the Ohio Statute is ﬂagmnﬂylmconstimﬁ;nal. The portion
of the statute at issne hore regulates only false statemants made with knowledge of or with
reckless disregand for tho fisity of the statements. That narrow category of speech, as discussed
sbove, is not protected by the Fim.t Amendment. See Garrison, 379 U.S. at 74 (1964); N.X.
Times Co., 376 U.S. at 279-80. Indeed, Plaintiff very likely would not prevail on his current
First Amendment challenge to the Ohio Statute.

In his Motion for Preliminary Injtmctiun,'Kxikoﬂm also argues that the Ohio Statute and

& & . 17
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_the OEC’s enforcement of the statute violates his due process and equal protection rights. The
Court doubts whether Krikorian adequately raised those challenges in his Complaint — the
Complaint makes no mention of an equal protection violation and only briefly addresses due

process in one paragraph of the portion of the Complaint describing factual and legal allegations.

Nevertheless, the Court finds neither challenge to be so persuasive as to suggest a flagrant
violation of constitutional Law. |

Finally, as to Plaintiff’s federal preemption claim, the Court finds that the preemption
guestion is not facially conclusive. Krikorian argues that FECA, 2 U.S.C. § 431 et seq.,
preempis Ohio Rev., Cnde§3517.21tothemdentthattbiscaseinvolwsthemgulaﬁonofa-
federal election. Defendants respond thet FECA has been interpreted nerrowly and that it does
notpmporttopreempteveryétatelawihatmaytouchonafedemlelecﬁon. As discussed below,
FECA includes an express preemption claunse, but there are differing opinions as to the scops of
that clause.

Congress originally passed FECA in 1971 and amended it in 1974, Weber v, Heaney,

995 F.2d 872 (8th Cir. 1993), The Act “sets forth comprehensive rules regarding campaigns for

federsl office.” B:mm’r_zg v. Commonwealth of Ky., 42 F.3d 1008, 1011 (6th Cir. 1994).
Specifically, it “imposes limits and restrictions on contributions; provides fur the formation and
registeation of political committees; and mandates reporting and disclosure of receipts end
disbursements made by such committees™ ‘I (citing 2 U.S.C- §§432°434)" Wilithe1974
emendments to FECA, Congress provided an explicit preemption clause stating that “the
provisions of this Act, amd of rules prescribed under this Act, supersede and preempt eny
provision of State law with respect 1o election to Federal office.” 2 US.C. § 453. While at first

18
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blush, §.453 appeard to have an exceedingly broad scope, courts have not interpreted in that
manner. Rather, courts have recognized that § 453 is ambiguous and have “‘given [§] 453 'a.
narrow preemptive effect in light of its legislative history.*” Karl Rove & Co. v. Thornburgh, 39
F.3d 1273, 1280 (5t Cir. 1994) (quoting Stern v. General Elec. Co,, 924 F.24 472, 475 1.3 4
Cir. 1991)); see also Weber, 995 F.2d at 875. Indeed, courts recognize in this area “a “strong
presumption’ . . . egainst preemption.” Karl Me & Co., 39 F.3d at 1280 (quoting Weber, 995
F.2d at 875). To determine whether the scope of § 453 ia broad ennughtt:: preciude enforcement
of Ohio Rev. Code § 3517.21(B){10), the Court must “4dentify the domain expressly -
pre-empted” by 2 U.S.C. § 453. See Medtronic, Inc. v. Lohr, 518 U.S. 470, 484 (1996).

Section 453 incorporates by reference “rules prescribed under” FECA. With the 1974
amendments to FECA, Congress created the Federsl Election Conmission (FEC™) and

@@ “vest[ed] in it primary and substantial respansibility for edministering and enforcing the Act,”

el
i,

-
Ry

delegating to the agency “extensive rulemeking and adjudicative powers.” Buckley v, Valeo, 424
U.S. 1, 109 (1976). The FEC has issued a regulation interpreting the scope of § 453 in
accordance with the stam_te'a plain language and it's legislative history. See 11 CEF.R. § 108.7.
That regulation identifies specific areas which ere and are not superceded:

(a) The provisioas of the Federal Election Campaign Act of 1971, as amended,

and rules and regulations issued thereunder, supersede and preenapt any provision

of State Iaw with respect to election to Federal office.

(b) Federal law supersedes State law concerning the—

(1) Orgenization and registration of political committees supporting
Federal candidates;

(2) Disclosure of receipts and expenditures by Federal candidates and
political cormittees; and

ko -‘Q\
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(3) Limitation on contributions and expenditures regardmg Fedual
candidates and political committees,

ki

e

(c) The Actdoes mthSMe laws whichpmvideforﬂ:w—-
(1) Maaner of qualifying as a candidate or political party orgenization;
(2) Dates and qlnces of elections;
(3) Voter registration;

(4) Prohibition of false registration, voting fraud, theft of ballots, and
similar offenses;

(5) Candidate’s personal financial disclosure; or

(6) Application of State law to the funds nsed for the purchase or

construction of a State or local party office building to the extent

described in 11 CF.R. 300.35.
14 Baséd in part on that regulation, the Sixth Circuit held in Burming that 2 U.S.C. § 453
preempted a Kentucky campaign financing statute and prevented the state Registry of Election
Fhanwﬁomhwsﬁéathgmﬂhgexpmd&mmadcbyafedudpoﬁﬁmlwmi&eemﬁsm
with the FEC. Bunning, 42 F.3d at 10]12. Krikorian relies on Bunning to demonstrate that § 453

is broad in scope. However, Buyming in distinguishable from this case i that it involved a state
law related to campaign financing — an area in which FECA has often been found to preempt
state law. The instant case, in contrast, does not involve the area of campaign finance. Instead,
ﬂxestntehwa!insmhereinis‘aimedatmglﬂnﬁngfalsestntememr.mndednﬁngﬁwcomeofan
election. Accordingly, Bunning is not dispositive of the issue before this Court.
Atleastmnoﬂ:awwthmmledthatFECAdmmtpnemptasﬁesﬂhﬂembshnﬁdly
similar to the Ohio Statute that Krikorian challenges, albeit with only a brief analysis. See State
of Mimy. v. Jude, 554 N.W.2d 750, 752-53 (1996) (finding that FECA does not preempt a state

5%,
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(;.ﬁ_’ hwmgdaﬁngﬁlmwmpd@a@aﬁshgmdo&&ﬂwsﬁem@&hﬁem@ofa
© " campaign); see also Friends 6f Phil Gramm v. Americans for Phil Gramm in "84, 587 F. Supp.
769, 776 (B D. Vir. 1984) (uoting that because the “Federal Election Act . . . nowhere
specifically addresses the problem of fraud in political advertising,” “Congress obviously did not
intend completely to preclude state regulation in this area, thus giving political organizations
license to misltead,” and finding asa result that “[t]ke only reasonsble conclusion is that
Congress intendad to leave regulation of fraud in political advertising to the states, except where
such regulation conflicts with the Act’s specific provisions.™)

On its face, the Ohio Statute at issus here does not fit neatly into any of the categories
listed under 11 CF.R. § 108.7. The question of whether the statnie is federally preempted is far
from clear and would require this Court to engage in a detailed analysis of state and federal law.
% Accordingly, the Cowrt finds that the issue of federal preemption in this case is not facielly
conclusive. See Fed. Express Corp., 925 F.2d at 968 (holding that ebstention was proper where
the question of federal preemption was not clear aad the state court had concurrent jurisdiction to

address preemption issues).

TN
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A
. &‘:{3 II. CONCLUSION
6"{5{;

For the reasons stated above, this Court murst abstain undm- Younger from exercising
jwisdiction over this matter. Accordingly, the Court hereby DENIES Plaintiff’s Motion for
Preliminary Injunction and GRANTS Defendants® Motion to Dismiss.

IT IS SO ORDERED,

___8/Susan J, Dlott
Chief Judge Susan J. Dlott
United States District Court

_ Case: 1:12-cv-00242-SJD Doc #: 1-2 Filed: 03/26/12 Page: 27 of 27 PAGEID #:59







Case: 1:12-cv-00242-SJD Doc #: 1-3 Filed: 03/26/12 Page: 1 of 1 PAGEID #: 60

Mark W. Miller
3630 Zumstein Avenue
Cincinnati, Qhio 45208
Day Telephone Number: (513) 533-3525
Email Address: mmiller@mepdg.com

January 9, 2012

FOIA APPEAL

Via e-mail (FOIA@fec.gov} and regalar mail
Chief FOIA Officer

Federal Election Commission

999 E Street, NW.,

Washington, DC 20463

Re:  FOIA Request dated November 23, 2011
Appeal of No Response to Request

Dear Sir or Ma’am:

I am appealing the lack of any response to the FOIA Request that I submitted on
November 23, 2011, A copy of this request is attached hereto.

Greater than 20 business days have elapsed since I tendcred the request and it was
reccived by the Federal Elections Commission. To date, no response whatsoever has been
provided. Thus, I am filing this appeal and request that the Commission, pursuant to 11 CFR
4.8(a), direct that the requested records be made available and that such records be released

forthwith.
Mark W. Miller )
Enclosures

Exhibit C
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Mark W. Miller
3630 Zumstein Avenue
Cincinnati, Ohio 45208
Day Time Telephone: (513) 617-2263
Email Address: MarkMiller@Plumechtrics.Com

February 14, 2012
FOIA APPEAL

VIA CERTIFIED MAIL,

RETURN RECIEPT REQUESTED,
ORIDNARY MAIL AND EMAIL
(FOIA@fec.gov) ‘
Chief FOIA Officer

Federal Election Commission

990 E. Street, N.W.,,

Washington, DC 20463

Re:  FOIA Requested dated November 23, 2011.
Appeal of No Response to Request
Dear Sir or Madam:
On January 9, 2012 | sent, via ordinary mail, an appeals letter. On that letter 1 had the

incorrect telephone number; the correct telephone number is (513) 617-2263. Also, the email
address MarkMiller@Plumechtrics.com is preferred.

Attached hereto you will find the original appeals letter dated, January 9, 2012 as Exhibit
A and also attached you will find the FOIA Request dated November 23, 2011 as Exhibit B.

I am once again appealing for the lack of any response to the FOIA Request that |
submitted on November 23, 2011. Thus, [ am filing this appeal and request that the Commission,
pursuant to 11 CFR 4.8(a), direct that the requested records be made available and that such
records be released forthwith,

Mottt

Mark Miller

Exhibit D






