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l. INTRODUCTION

Plaintiff Dan La Botz filed this challenge under 2 U.S.C. § 437g(a)(8) to the Federal
Election Commission’s (“Commission” or “FEC”) dismissal of his administrative complaint.
That complaint claimed that the Ohio News Organization (“OHNQO”) and its corporate members
had excluded La Botz from candidate debates they sponsored prior to the November 2010
general election for the United States Senate, allegedly resulting in corporate contributions to the
candidates who were included, in violation of 2 U.S.C. § 441b. The Commission now moves to
dismiss this suit for lack of subject matter jurisdiction and failure to state a claim upon which
relief can be granted. See Fed. R. Civ. P. 12(b)(1) and 12(b)(6).

Plaintiff lacks Article 111 standing to pursue his claim because he has alleged no injury
that would be redressed by a favorable decision in this case. In particular, plaintiff’s 2010 Senate
campaign is over and he has not alleged that he intends to run for that office again. Even if he
did run again, however, it is highly speculative that any order of this Court that the FEC proceed
against OHNO and its members would someday enable plaintiff — who received less than one
percent (1%) of the vote in the 2010 general election — to participate in some hypothetical
future general election debate sponsored by OHNO. In any such future debate, 11 C.F.R.

8 110.13 would require OHNO to use pre-established, objective participation criteria, but it
would not require a debate sponsor to include more than two candidates or any candidate who
has not demonstrated a realistic chance of winning the election.

Plaintiff also has failed to sustain his burden of demonstrating that the Commission’s
dismissal of his administrative complaint was an abuse of discretion under 2 U.S.C. § 437g(a)(8).
The Commission receives considerable deference in its administrative enforcement decisions,

particularly when they involve interpretations of the agency’s own regulations. Here, the
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Commission correctly determined that the criteria and methodology OHNO employed for
participation in its 2010 debates, including reliance on polling data and levels of campaign
activity, were pre-established, objective, and fully consistent with prior interpretations of the
debate regulation. And contrary to plaintiff’s claim, there was no requirement that the criteria be
made public. Therefore, plaintiff’s complaint should be dismissed for lack of subject matter
jurisdiction and failure to state a claim.
. BACKGROUND

A The Parties

Plaintiff Dan La Botz was the Socialist Party of Ohio candidate in the November 2, 2010
general election in Ohio for a United States Senate seat. (Compl. (Doc. 1) 1111, 15.) There
were six candidates on that ballot: Rob Portman, Lee Fisher, Eric Deaton, Michael Pryce,
plaintiff La Botz, and write-in candidate Arthur Sullivan. (AR0079, AR0082.)! Candidates
Portman and Fisher, the Republican and Democratic Party nominees, together received 96.25%
of the votes cast. The other four candidates together received the remaining 3.75% of the votes,
with plaintiff La Botz receiving 0.69%, or 26,454 of the 3,815,098 total votes cast. See FEC,
Federal Elections 2010: Election Results for the U.S. Senate and the U.S. House of
Representatives (July 2011) at 33, available at
http://www.fec.gov/pubrec/fe2010/federalelections2010.pdf.

The Federal Election Commission is an independent agency of the United States
government with exclusive jurisdiction over the administration, interpretation, and civil

enforcement of the Federal Election Campaign Act of 1971, as amended, 2 U.S.C. 88 431-457

! The administrative complaint and other documents referenced in this section are

contained in the Certified Administrative Record filed by the Commission. References
beginning with the notation “AR” refer to the sequentially numbered pages of the certified
administrative record.


www.fec.gov/pubrec/fe2010/federalelections2010.pdf
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(“FECA” or “Act”). See generally 2 U.S.C. 88 437c(b)(1), 437d(a), 437g. Congress authorized
the Commission to “formulate policy” under FECA, see, e.g., 2 U.S.C. § 437¢(b)(1), and to make
rules and issue advisory opinions, 2 U.S.C. 88 437d(a)(7), (8); 437f; 438(a)(8). See also Buckley
v. Valeo, 424 U.S. 1, 110-111 (1976). The Commission is also authorized to institute
investigations of possible violations of the Act, 2 U.S.C. 88 437g(a)(1)-(2), and the agency has
exclusive jurisdiction to initiate civil enforcement actions in the United States district courts,
2 U.S.C. 88 437c(b)(1), 437d(a)(6), 437d(e), 437g(a)(6).

B. Legal Background

1. Procedural Background and Standard of Review

FECA permits any person to file an administrative complaint with the Commission
alleging violations of the Act. 2 U.S.C. § 437g(a)(1); see also 11 C.F.R. 8§ 111.4. The complaint
can lead to Commission enforcement proceedings and possible civil suit by the agency with
respect to the alleged violations. See generally 2 U.S.C. 88 437g(a)(2)-(6). However, before the
agency may file suit, the Act requires that it take the following steps: find “reason to believe”

a violation has occurred, conduct an investigation of the matter, find “probable cause to believe”
a violation has occurred, and attempt to resolve the matter through conciliation. See id.;
Hagelin v. FEC, 411 F.3d 237, 239 (D.C. Cir. 2005).

Under 2 U.S.C. 8 4379g(a)(8)(A), the federal courts have limited judicial review of FEC
enforcement decisions. Specifically, administrative complainants who can demonstrate standing
under Article 111 and satisfy other jurisdictional requirements may file suit to challenge ““a failure
of the Commission to act on such complaint[s]” within 120 days after the complaint was filed,
and may also challenge the dismissal of their complaints by the Commission. 2 U.S.C.

8 4379(a)(8)(A). See, e.g., Citizens for Responsibility and Ethics in Washington v. FEC

(“CREW”), 475 F.3d 337 (D.C. Cir. 2007) (section 437g(a)(8) suit dismissed on standing
3
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grounds). Dismissal suits must be filed “within 60 days after the date of the dismissal.”
2 U.S.C. § 437g(a)(8)(B).

“A court may not disturb a Commission [decision] to dismiss a complaint unless the
dismissal was based on an ‘impermissible interpretation of the Act . . . or was arbitrary or
capricious, or an abuse of discretion.”” Common Cause v. FEC, 108 F.3d 413, 415 (D.C. Cir.
1997) (quoting Orloski v. FEC, 795 F.2d 156, 161 (D.C. Cir. 1986)). The sole remedy the
district court may grant in such a case is a declaration “that the dismissal of the complaint or the
failure to act is contrary to law” and an order “direct[ing] the Commission to conform with such
declaration within 30 days.” 2 U.S.C. § 437g(a)(8)(C). See Perotv. FEC, 97 F.3d 553, 557-558
(D.C. Cir. 1996). If the Commission fails to conform to the court’s declaration, the
administrative complainant “may bring, in the name of such complainant, a civil action to
remedy the violation involved in the original complaint.” 2 U.S.C. § 437g(a)(8)(C). Thus,
“[a]part from § 437g(a)(8)(C), there is no private right of action to enforce FECA against an
alleged violator.” Perot, 97 F.3d at 558 n.2 (citations omitted).

When the Commission follows the recommendation of its General Counsel and dismisses
an administrative complaint, the General Counsel’s report to the Commission provides the basis
for judicial review. Carter/Mondale Presidential Committee, Inc. v. FEC, 775 F.2d 1182, 1186
(D.C. Cir. 1985) (rationale for the Commission’s action may be “gleaned” from the staff reports)
(citing FEC v. Democratic Senatorial Campaign Comm., 454 U.S. 27, 38 & n.19 (1981)).

See also CREW, 475 F.3d at 338-339 (“The Commission voted to adopt the General Counsel’s
recommendations, but did not issue a separate joint statement. We therefore infer that the
General Counsel’s report sets forth the Commission’s rationale for ending its inquiry into

CREW’s administrative complaint) (footnote and citations omitted)).
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2. Substantive Background: Law Governing Debate Sponsors

FECA prohibits corporate contributions in connection with federal elections. 2 U.S.C.
8 441b(a). Expenditures coordinated with candidates or their campaigns are considered
contributions. 2 U.S.C. § 441a(a)(7)(B). The definition of “expenditure,” however, does not
include “nonpartisan activity designed to encourage individuals to vote.” 2 U.S.C.
8 431(9)(B)(ii). Similarly, the Commission’s regulations provide that “[f]Junds provided to
defray costs incurred in staging candidate debates in accordance with the provisions of
11 CFR 110.13 and 114.4(f) are not contributions” and “not expenditures.” 11 C.F.R. 8§ 100.92,
100.154. Section 110.13 specifies the types of organizations that may sponsor candidate debates
and discusses debate structure and criteria for candidate selection. 11 C.F.R. 8§ 110.13(a)-(c).
The regulation provides that “[b]roadcasters (including a cable television operator, programmer
or producer), bona fide newspapers, magazines and other periodical publications may stage
candidate debates in accordance with this section and 11 CFR 114.4(f), provided that they are
not owned or controlled by a political party, political committee or candidate,” and those
organizations, “acting as press entities, may also cover or carry candidate debates in accordance
with” 11 C.F.R. Part 100, Subparts B and C, and Part 100, Subparts D and E.
11 C.F.R. § 110.13(a). The “structure of debates” is “left to the discretion of the staging
organization(s),” provided that the debates “include at least two candidates” and that “the staging
organization(s) does not structure the debates to promote or advance one candidate over
another.” 11 C.F.R. 8 110.13(b). In addition, basic requirements apply to the selection of debate
participants:

For all debates, staging organization(s) must use pre-established objective

criteria to determine which candidates may participate in a debate. For
general election debates, staging organization(s) shall not use nomination by a
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particular political party as the sole objective criterion to determine whether to
include a candidate in a debate.

11 C.F.R. § 110.13(c). Both the Commission and courts that have evaluated debate participation
criteria have found a requirement of polling results showing at least fifteen percent voter support
for a candidate to be a reasonable objective criterion for inclusion. See, e.g. Matters Under
Review (“MUR”) 4451 and 5004%; Buchanan v. FEC, 112 F. Supp. 2d 58, 73 (D.D.C. 2000);
Natural Law Party of U.S. v. FEC, No. 1:00CV02138 (ESH) (Sept. 21, 2000), aff’d. mem.,
No. 00-5338 (D.C. Cir. Sept. 29, 2000).

C. Procedural History

1. Plaintiff’s Administrative Complaint

In September 2010, Dan La Botz filed an administrative complaint with the FEC alleging
that several organizations and entities violated provisions of FECA and the Commission’s
implementing regulations. In particular, the administrative complaint alleged that the Ohio
Newspaper Organization (“OHNO”) — described as an unincorporated association or
consortium of the eight largest newspapers in Ohio — made prohibited corporate contributions
to Rob Portman and Lee Fisher, the Republican and Democratic Party candidates for U.S. Senate
from Ohio in the 2010 general election. (Compl. § 5; see Admin. Compl. (AR0002-AR0054).)

La Botz alleged that OHNO and the eight news organizations impermissibly excluded
him from three one-hour debates in October 2010, which included Portman and Fisher.
These debates, allegedly sponsored and paid for by OHNO’s corporate members, were televised

by broadcast operators owned by or affiliated with OHNO members and by independent

2 Documents from the files of closed FEC enforcement matters are available on the

Commission’s web site. Matters closed since 1999 are available in the Enforcement Query
System. http://egs.sdrdc.com/eqgs/searcheqs Matters closed prior to 1999 are available in the
Matter Under Review Archive. http://www.fec.gov/MUR.

6
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broadcast operations. In particular, La Botz claimed that the decision to invite Portman and
Fisher to participate in the 2010 Ohio senatorial debates and to exclude him was not based on
pre-existing objective criteria, as required by 11 C.F.R. § 110.13, but upon Portman’s and
Fisher’s status as nominees of the two major political parties. La Botz alleged that OHNO and
its members structured the debate participation criteria so that only the Democratic and
Republican nominees could satisfy them. (Admin. Compl. 11 35, 41 (AR0011-AR0013).)
Plaintiff also complained that OHNO and the newspapers never notified him that they were
considering hosting the debates, and “kept their criteria secret and failed to disclose them”
publicly, thus denying “qualified candidates (including La Botz) the opportunity to meet the
alleged criteria.” (Admin. Compl. 41 (AR0012-AR0013).) In La Botz’s view, because OHNO
and its corporate members did not comply with the Commission’s regulations regarding the
staging of candidate debates, the expenditures allegedly made by OHNO and the newspapers in
connection with the debates violated the ban on corporate contributions and expenditures in
2 U.S.C. §441b(a). (Admin. Compl. {42 (ARO013).) La Botz also alleged that Portman and
Fisher violated 2 U.S.C. 8§ 441b(a) by accepting those prohibited contributions. (Admin. Compl.
1 43 (AR0013).)
2. Commission Enforcement Proceedings

The Commission’s Office of General Counsel designated the administrative complaint as
Matter Under Review (“MUR”) 6383, sent La Botz an acknowledgment letter, and sent
notification letters to OHNO, the eight newspaper organizations, the principal campaign
committees for the Portman and Fisher campaigns, and the committees’ respective treasurers.

These respondents submitted responses to the administrative complaint. (AR0055-AR0060.)
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The response by OHNO and its members argued that OHNO had acted appropriately in
not inviting La Botz to the debates, and that it had complied with the Commission’s candidate
debate regulations. (AR0077-AR0104.) The response explained that OHNO had employed pre-
established objective criteria— including reliance on independent polling data, information
about candidates’ levels of campaign activity, and other objective information — to determine
which candidates had voter support sufficient to merit inclusion in the debates. The response
denied that OHNO had used nomination by a particular political party as the sole criterion to
determine whether to invite a candidate. (Id.) Counsel for the Portman and Fisher committees
also denied that any violations had occurred. (AR0064; AR0106-AR108.)

The Office of General Counsel reviewed the administrative complaint and rated it under
the Commission’s Enforcement Priority System (“EPS”), a comprehensive case management
system established in 1993 that focuses the agency’s limited resources on more significant cases
and envisions the periodic dismissal of less significant cases. (AR0109-AR0113.) See
Stockman v. FEC, 944 F. Supp. 518, 521 (E.D. Tex. 1996), aff’d, 138 F.3d 144 (1998). Based on
the resulting score, the administrative complaint was rated in the lowest category. For this type
matter, the Commission may exercise its prosecutorial discretion to dismiss the complaint or,
if there are no facts to support the allegations, makes a “no reason to believe” finding, which
would also terminate the matter. (See AR0115).® The Commission’s Office of General Counsel
prepared a General Counsel’s Report (“GCR”) recommending that the Commission find no
“reason to believe” that the respondents named in La Botz’s administrative complaint violated

2 U.S.C. § 441b(a) and that the Commission close its file in the matter. (AR0115-AR0122.)

3 The Enforcement Priority System’s scoring system is privileged, and information

regarding the rating in this case has been redacted from the certified administrative record
documents filed with the Court.
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The General Counsel’s Report analyzed the relevant legal and factual issues, including all
submissions by those involved in the matter, and concluded that OHNO’s debate selection
criteria were pre-existing and objective, consistent with criteria previously found to satisfy the
requirements of 11 C.F.R. § 110.13(c). (Id.)

All six Commissioners voted in favor of the recommendations in the General Counsel’s

Report. The Commission’s Secretary and Clerk therefore certified that on May 19, 2011,

the Commission found “no reason to believe” that the respondents in MUR 6383 had violated

2 U.S.C. §441b(a). (AR0123.) The Office of General Counsel notified all the respondents of

the Commission’s action by letters dated June 3, 2011. (AR0124-AR0128.)*

3. Plaintiff’s Judicial Complaint
On July 8, 2011, La Botz filed his four-count court complaint challenging the

Commission’s dismissal decision. (Compl. (Doc. 1).) The first three counts involve OHNO and

the other staging organizations, and the fourth count involves the campaigns of Fisher and

Portman, who participated in the 2010 debates. Plaintiff seeks a declaration that the dismissal of

his administrative complaint was arbitrary and capricious, an abuse of discretion or otherwise

contrary to law, and a remand of MUR 6383 to the Commission with an order to conform to the

Court’s declaration. (Compl., Demand for Relief, at 18.) See 2 U.S.C. 8§ 437g(a)(8).

1.  THE COURT SHOULD DISMISS PLAINTIFF’S COMPLAINT FOR LACK OF
SUBJECT MATTER JURISDICTION AND FAILURE TO STATE A CLAIM
UPON WHICH RELIEF CAN BE GRANTED
Plaintiff lacks standing because he has alleged no injury-in-fact that Court could redress

regarding his exclusion from the candidate debates in 2010, and because it is entirely speculative

4 The notification letters included a copy of the General Counsel’s Report without

attachment. Another copy of the report, including the attachment redacted from the copy
provided to the complainant and respondents, is part of the Certified Administrative Record.
(AR0115-ARAR0120.)
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that a decision in his favor against the FEC would lead OHNO to include him in any hypothetical
debate in the future. Particularly in light of the deference owed to the Commission, plaintiff
cannot demonstrate that the FEC’s decision to find “no reason to believe” that violations
occurred and dismiss La Botz’s administrative complaint was an abuse of discretion; rather, the
record indicates that OHNO applied pre-existing objective standards in selecting participants for
its debates, consistent with 11 C.F.R § 110.13(c).

A Plaintiff Lacks Article 111 Standing to Challenge the Dismissal of His
Administrative Complaint in MUR 6383

1. A Party Challenging the FEC’s Dismissal of an Administrative
Complaint Must Show All the Elements of Constitutional Standing

Determining standing is a threshold jurisdictional requirement. Steel Co. v. Citizens for a
Better Environment, 523 U.S. 83, 101-02 (1998); Whitmore v. Arkansas, 495 U.S. 149, 155
(1990); Kucinich v. Bush, 236 F. Supp. 2d 1, 3 n.5 (D.D.C. 2002); The Grand Council of the
Crees of Quebec v. FERC, 198 F.3d 950, 954 (D.C. Cir. 2000). Each court has “an affirmative
obligation to ensure that it is acting within the scope of its jurisdictional authority.” Jones v.
Ashcroft, 321 F. Supp. 2d 1, 5 (D.D.C. 2004) (citation omitted). Subject matter jurisdiction is
both a statutory requirement and a constitutional requirement under Article I11. Akinseye v.
District of Columbia, 339 F.3d 970, 971 (D.C. Cir. 2003).

As the party invoking federal jurisdiction, plaintiff La Botz bears the burden of
establishing the elements of constitutional standing. Lujan v. Defenders of Wildlife, 504 U.S.
555, 561 (1992); Khadr v. United States, 529 F.3d 1112, 1115 (D.C. Cir. 2008). When reviewing
motions to dismiss for lack of subject matter jurisdiction, courts review the complaint liberally
and grant plaintiffs the benefit of all inferences that can be derived from the facts alleged. Barr v.

Clinton, 370 F.3d 1196, 1199 (D.C. Cir. 2004). To determine whether it has jurisdiction over a

10
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claim, the Court may consider materials outside the pleadings. Settles v. U.S. Parole
Commission, 429 F.3d 1098, 1107 (D.C. Cir. 2005).

Plaintiffs seeking judicial review of Commission decisions under 2 U.S.C. § 437g(a)(8)
must have standing under Article I1l. “Section 437g(a)(8)(A) does not confer standing; it confers
a right to sue upon parties who otherwise already have standing.” Common Cause, 108 F.3d
at 419; accord, e.g., CREW, 475 F.3d at 341; Judicial Watch, Inc. v. FEC, 180 F.3d 277 (D.C.
Cir. 1999). To have Article Il standing, a plaintiff must establish: “(1) it has suffered an ‘injury
in fact’ that is (a) concrete and particularized and (b) actual or imminent, not conjectural or
hypothetical; (2) the injury is fairly traceable to the challenged action of the defendant; and
(3) it is likely, as opposed to merely speculative, that the injury will be redressed by a favorable
decision.” Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. [TDC], Inc., 528 U.S. 167, 180-
181 (2000) (citing Lujan, 504 U.S. at 560-561).

2. La Botz Has Not Alleged an Injury-In-Fact and Cannot Show
That Any Alleged Injury Is Likely to Be Redressed by the
Court

Plaintiff’s complaint does not contain a single allegation describing a concrete and
particularized injury he has suffered at the hands of the FEC. Although he alleges that he was
excluded from certain debates (see, e.g., Compl. 1 47), he does not describe how any such
exclusion constitutes an injury-in-fact under Article I11 in this challenge to an enforcement
decision by the Commission — a federal agency which neither staged the debates at issue nor
had any role in deciding who would participate in such debates. Especially since La Botz seeks
only injunctive relief, his failure to allege any actual or imminent injury that could be redressed

by this Court in the future is fatal to his ability to demonstrate constitutional standing.

11
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Any injury that La Botz may have suffered from actions taken by OHNO in the 2010
general election cannot now be redressed. Both the October 2010 senatorial debates and the
November 2010 general election have now passed, and La Botz has ended his 2010 campaign for
U.S. Senate. Indeed, in March 2011, plaintiff’s principal campaign committee sought permission
from the Commission to terminate its reporting obligation under the Act. One requirement for
this termination request was a representation that the committee would no longer receive
contributions or make disbursements. Thus, La Botz is a former candidate for federal office.’
And former candidates who challenge FEC dismissals of their administrative complaints about
allegedly unlawful obstacles to their past electoral success lack standing unless they can show
that the relief they seek would actually redress their alleged injuries. See Tierney v. FEC,

538 F. Supp. 2d 99, 102-103 (D.D.C. 2008) (an accounting of state party’s past disbursements
and an order restoring funds to that party would not remedy former federal candidate’s alleged
injury in not receiving the party’s past support or any potential injury from failing to receive
support in the future), aff’d mem., Civil No. 08-5134, 2008 WL 5516511 (D.C. Cir. Sept. 12,

2008), rehearing en banc denied (Jan. 13, 2009).

> La Botz filed a statement of candidacy with the Commission in April 2010. This

statement designated the Committee to Elect Dan La Botz as the principal campaign committee
for his 2010 senatorial campaign. See 2 U.S.C. 8 432(e). The Committee filed its statement of
organization in October 2010 and filed four reports of its financial activity with the Commission.
See 2 U.S.C. 88 433-434. In its final “termination” report, filed in March 2011, the committee
requested permission to terminate reporting, thereby indicating that the committee would “no
longer receive any contributions or make any disbursement(s).” 2 U.S.C. § 433(d)(1).

See 11 C.F.R. 8 102.3. The termination request was granted by the Commission on April 12,
2011.

The statements and reports filed by La Botz and the committee, including the
committee’s termination report and the Commission’s approval to terminate, are available on the
Commission’s web site at http://www.fec.gov/finance/disclosure/imaging_info.shtml. (Enter
“LaBotz” as the candidate name, click on “Get Listing,” then follow the links for either the
candidate or the committee.)

12
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Because the 2010 debates and plaintiff’s Senate campaign are over, any alleged injury
from that time is not redressable in this action for prospective relief. It is well-established that
““[p]ast exposure to illegal conduct does not in itself show a present case or controversy
regarding injunctive relief.”” Natural Resources Defense Council v. Pena, 147 F.3d 1012, 1022
(D.C. Cir. 1998) (quoting O 'Shea v. Littleton, 414 U.S. 488, 495-496 (1974)). See Tierney,

538 F. Supp. 2d at 102. “In actions for injunctive relief, harm in the past ... is not enough to
establish a present controversy, or in terms of standing, an injury in fact.” American Society for
the Prevention of Cruelty to Animals v. Ringling Bros. and Barnum & Bailey Circus, 317 F.3d
334, 336 (D.C. Cir. 2003). But cf. Natural Law Party of A.S. v. FEC, 111 F. Supp. 2d 33, 45, 49-
50 (D.D.C. 2000) (finding standing to challenge Commission on Presidential Debates standards
when political party and two of its candidates alleged they would field candidate or run in a
future election); Natural Law Party v. FEC, No. 1:00CV02138 (ESH) (D.D.C. Sept. 2, 2000)
(same). No court order can now gain plaintiff admission to the 2010 debates.

Nor is there any likelihood that an order of the Court would redress any potential future
injury to plaintiff — even if La Botz had alleged any such imminent or future injury. Indeed,
La Botz has not even alleged that he intends to seek federal office again, let alone that OHNO
will be sponsoring another debate using the same participation criteria that may adversely affect
him. Thus, La Botz has alleged no concrete or particularized injury that could establish a present
controversy for purposes of Article I11. Plaintiff has filed no Statement of Candidacy with the
Commission and offered no other indication that he will be a federal candidate in any future
election cycle, so any such candidacy is too indefinite and remote to support standing. See
Golden v. Zwickler, 394 U.S. 103, 109-10 (1969) (finding claim nonjusticiable when it was

unlikely that a particular congressman would run again for Congress); McConnell v. FEC,
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540 U.S. 93, 226 (2003) (“Because Senator McConnell’s current term does not expire until 2009,
the earliest day he could be affected by [the challenged provision] is 45 days before the
Republican primary election in 2008. This alleged injury in fact is too remote temporally to
satisfy Article Il standing.”).®

Even if plaintiff were to become a candidate for federal office in the future, the
possibility that an order of this Court would redress any injury to plaintiff is far too speculative
to support standing. La Botz has brought suit against the Commission, not the debate sponsors
who are the direct source of his alleged injury. When a plaintiff’s asserted injury stems from
“the government’s allegedly unlawful regulation (or lack of regulation) of someone else,” Lujan,
504 U.S. at 562 (1992) (emphasis in original), the “fairly traceable” and redressability prongs of
standing analysis require more exacting scrutiny. “[W]hile not necessarily fatal to standing,” the
indirectness of injury “‘may make it substantially more difficult to meet the minimum
requirements of Art. I1l: To establish that, in fact, the asserted injury was the consequence of the
defendants’ actions, or that prospective relief will remove the harm.”” Simon v. Eastern Ky.
Welfare Rights Org., 426 U.S. 26, 44-45 (1976) (quoting Warth v. Seldin, 422 U.S. 490, 505
(1975)).

Here, even if the Court were to remand to the Commission with instructions that the
agency’s application of its regulation to these facts had been contrary to law, and even if the
Commission then pursued an enforcement action against the respondents, many factors would
still stand between the plaintiff and any meaningful redress under Article I11. In particular, even

if the Court were to conclude that 11 C.F.R § 110.13 requires a more inclusive standard for

° Cf. Renne v. Geary, 501 U.S. 312, 321 (1991) (challenge to state law prohibiting
endorsements of candidates in local, nonpartisan elections was not ripe because, among other
reasons, none of the plaintiffs alleged a concrete plan to endorse any particular candidate in
future elections).
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participation in general election debates than the criteria OHNO applied in 2010, it is highly
speculative that such a determination would help plaintiff. The regulation clearly does not
require the inclusion of more than two candidates in such debates, and even if a far more
inclusive standard were used, such as the 15% voter support minimum discussed supra, it is
speculative, if not extremely unlikely, that plaintiff would benefit. The evidence before the
Commission showed that no poll taken before the October 2010 debates indicated that plaintiff’s
candidacy enjoyed the support of even one percent (1%) of the Ohio electorate (AR0077-
ARO0104; AR0117), and plaintiff ultimately received less than one percent of the vote in the
November 2010 election. See discussion supra at 2. Standing “focuses on the complaining party
to determine ‘whether the litigant is entitled to have the court decide the merits of the dispute or
of particular issues.”” Am. Legal Found. v. FCC, 808 F.2d 84, 88 (D.C. Cir. 1987) (quoting
Warth v. Seldin, 422 U.S. at 498). To show standing, a plaintiff must allege facts “demonstrating
that he is a proper party to invoke judicial resolution of the dispute.” FW/PBS, Inc. v. City of
Dallas, 493 U.S. 215, 231 (1990) (quoting Warth v. Seldin, 422 U.S. at 518). Here, even if more
inclusive debate criteria might redress someone’s future injury, the chance that it would assist
plaintiff is remote.

More generally, mapping the course of future electoral events is complex and inherently
speculative. There is no evidence that OHNO or its members will even sponsor any future
debates among Senate candidates in Ohio. And the levels and bases of support that future Senate
candidates may receive are similarly matters of speculation. As the D.C. Circuit has noted,
“[t]he endless number of diverse factors potentially contributing to the outcome of . . . elections .
.. forecloses any reliable conclusion that voter support of a candidate” is attributable to any one

factor. Winpisinger v. Watson, 628 F.2d 133, 139 (D.C. Cir. 1980). In sum, because La Botz has
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established neither an injury-in-fact nor redressability, the Court is without subject matter
jurisdiction and the Commission’s motion to dismiss should be granted.

B. The Commission’s Dismissal of Plaintiff’s Administrative Complaint in
MUR 6383 Was Not Contrary to Law

Even if La Botz could demonstrate standing, the Commission’s dismissal of his
administrative complaint was not an abuse of discretion. In MUR 6383, plaintiff alleged that
OHNO and its news organization members had made prohibited corporate contributions to Rob
Portman and Lee Fisher, the two major-party Senate candidates who participated in the October
2010 debates, and that those candidates had violated the Act by accepting the contributions.
These allegations were based on La Botz’s claim that the OHNO debates did not comport with
the Commission’s regulations because the sponsors’ decision to invite only Portman and Fisher
was not based on pre-existing objective criteria, as required by 11 C.F.R. § 110.13(c), and the
claim that the criteria were not publicly disclosed. However, the record shows that the
Commission’s decision that OHNQO’s debate participation criteria satisfied the applicable debate
regulations was not contrary to law.

1. The Standard of Review Under 2 U.S.C. § 437g(a)(8) Is
Highly Deferential

In reviewing the Commission’s dismissal of an administrative complaint under 2 U.S.C.
8 437g(a)(8), “[a] court may not disturb a Commission decision to dismiss a complaint unless the
dismissal was based on an ‘impermissible interpretation of the [FECA] . . . or was arbitrary or
capricious, or an abuse of discretion.”” Common Cause, 108 F.3d at 415 (internal citation
omitted); accord Hagelin, 411 F.3d at 242; In re Carter-Mondale Reelection Comm., Inc.,
642 F.2d 538, 542 (D.C. Cir. 1980); Akins v. FEC, 736 F. Supp. 2d 9 (D.D.C. 2010). See DSCC,
454 U.S. at 31, 37, 39. The “arbitrary and capricious” standard of review is “highly deferential”

and “presume[s] the validity of agency action.” American Horse Prot. Ass’n, Inc. v. Yeutter, 917

16



Case 1:11-cv-01247-BAH Document 10-1 Filed 09/12/11 Page 20 of 28

F.2d 594, 596 (D.C. Cir. 1990). “[T]he party challenging an agency’s action as arbitrary and
capricious bears the burden of proof.” San Luis Obispo Mothers for Peace v. NRC, 789 F.2d 26,
37 (D.C. Cir. 1986).

The Supreme Court has held that the Commission “is precisely the type of agency to
which deference should presumptively be afforded.” DSCC, 454 U.S. at 37. See also Hagelin,
411 F.3d at 243; Common Cause, 842 F.2d at 448. Thus, “in determining whether the
Commission’s action was ‘contrary to law,’ the task for the [Court is] not to interpret the statute
as it [thinks] best but rather the narrower inquiry into whether the Commission’s construction [is]
‘sufficiently reasonable’ to be accepted by a reviewing court.” DSCC, 454 U.S. at 39 (citations
omitted). Unless “Congress has directly spoken to the precise question at issue,” the Court must
defer to a reasonable construction by the Commission. Chevron, U.S.A., Inc. v. NRDC, 467 U.S.
837, 842-844 (1984); see also FEC v. National Rifle Ass 'n. of Am., 254 F.3d 173, 187 (D.C. Cir.
2001). A court will find an abuse of discretion only when the agency cannot meet “its minimal
burden of showing a ‘coherent and reasonable explanation for its exercise of discretion.’”
Carter/Mondale Presidential Committee, Inc. v. FEC, 775 F.2d 1182, 1185 (D.C. Cir. 1985)
(quoting MCI Telecom. Corp. v. FCC, 675 F.2d 408, 413 (D.C. Cir. 1982)). And when a federal
agency is interpreting its own regulation, as the Commission is here, “deference is at its zenith.”
Baltimore Gas & Electric Co. v. Natural Resources Defense Council, Inc., 462 U.S. 87, 103
(1983): National Wildlife Federation v. Westphal, 116 F. Supp.2d 49, 57 (D.D.C. 2000) (citing
Baltimore Gas & Electric Co.).

2. The Sponsors of the 2010 Senate Debates in Ohio Used Participation
Criteria That Were Consistent with Commission Regulations

The General Counsel’s Report in MUR 6383, which provides the basis for judicial review

of the Commission’s dismissal decision here, analyzed the administrative complaint and the
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responses to it, and concluded that the October 2010 senatorial debates sponsored by OHNO
complied with 11 C.F.R. § 110.13. This Report and the record as a whole show that the
Commission’s unanimous decision to dismiss plaintiff’s administrative complaint was lawful.

a. The Debate Sponsors Applied Pre-Existing Objective Criteria

La Botz does not question the qualifications of OHNO or its members to stage candidate
debates, 11 C.F.R. § 110.13(a), nor does he claim that the debates impermissibly promoted one
of the two participating candidates over the other, 11 C.F.R. § 110.13(b).” Thus, the only factual
issue La Botz raises is whether OHNO applied pre-existing objective criteria in selecting which
candidates could participate in the debate. The Commission determined, based on its review of
the record, that “it appears that OHNO’s debate selection criteria were pre-existing and
objective, see 11 C.F.R. § 110.13(c), and consistent with a number of different criteria the
Commission has previously found to have been acceptably ‘objective,’ including percentage of
votes [that] a candidate received in a previous election; the level of campaign activity by the
candidate; his or her fundraising ability and/or standing in the polls; and eligibility for ballot
access.” (GCR at 5 (AR0119) (citing prior FEC enforcement matters).) The Commission thus
unanimously found no reason to believe a violation of the Act occurred. (AR0123.) That
decision is well-supported by the record and is entitled to significant deference, particularly since
it turns to a great degree on the agency’s interpretation of its own regulation. See supra at 17.

Plaintiff does not appear to dispute that criteria such as poll standing are permissible
under the Commission’s regulation, but he argues primarily that OHNO in fact relied only on
“frontrunner” status, which plaintiff claims is not an objective criterion. Plaintiff contends that

the newspaper organizations “knew to an absolute certainty in May 2010 that the Republican and

! Likewise, La Botz does not challenge the governing debate regulation itself. Any such
challenge could not be brought under 2 U.S.C. § 437g(a)(8).
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Democratic candidates for the 2010 U.S. Senate seat in Ohio would constitute the two
‘frontrunners’ who would be allowed to debate by ONO and its corporate members.”

(Compl. 1 73.) Plaintiff challenges what he describes as the “Commission’s conclusion that a
staging organization’s decision to exclude all qualified candidates for a particular federal office
other than the ‘top-two’ ‘frontrunners’ from a series of debates is permissible, in a state that had
until that very election unconstitutionally excluded all parties other than the Democratic and
Republican Parties.” (Compl. { 69.)

Contrary to plaintiff’s characterization of the record, however, the evidence before the
Commission showed that OHNO used objective criteria that the Commission and courts have
previously approved, and that OHNO did not use “nomination by a particular political party as
the sole objective criterion” in selecting participants in the debate. See 11 C.F.R. § 110.13(c).
In particular, La Botz is wrong to suggest that “frontrunner” status — which simply means the
candidates most likely to win based on available data — is the same as the major political
parties’ nominees. In addition, even if a debate sponsor chooses to use party affiliation as one
criterion, the regulation simply requires that it not be the only criterion. In this case, the record
shows that OHNO did not rely solely on party affiliation, but used objective measures such as
public opinion polls to determine who the frontrunners were, and it invited the only two
candidates with any reasonable chance of winning the Senate seat. The Commission’s
regulations require only that debates include “at least two candidates.” 11 C.F.R. § 110.13(b).
OHNO’s debates complied with the relevant requirements.

A September 14, 2010, letter from counsel for OHNO to La Botz (AR0019-AR0020)
confirmed that OHNO “did, in fact, employ pre-established objective criteria to determine which

candidates may participate in the debate” (AR0019) (citing 11 C.F.R. § 110.13(c)). The letter
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explained that OHNO “began to put together its proposal for the instant debate in June 2010, at
which time the [OHNO] considered a number of objective criteria in determining which
candidates to invite. Specifically, the [OHNO] considered front-runner status based on then-
existing Quinnipiac and party polling, fundraising reports, in addition to party affiliation.” (ld.
(emphasis in original).)

Quinnipiac polling from as early as November 2009 revealed — even at that

early stage — that the major party candidates were garnering between 72 and

75 percent of the popular vote in the Senatorial race. Moreover, internal

polling as of April 1, 2010, showed Democratic candidate Lee Fisher leading

Republic[an] candidate Rob Portman 41 percent to 37 percent. The polling

numbers have consistently revealed a strong popular majority in support of the

major party candidates; and such numbers, thus, reveal a corresponding lack

of support for your client. Simply put, the [OHNO] applied pre-established

objective criteria in putting together its debate proposal, and these objective
criteria led it to invite only Messers Fisher and Portman to participate therein.

(AR0019-AR0020.) The September 14 letter also explained that “consistent with the application
of these objective criteria, the [OHNO] did not use nomination by a particular political party as
the sole objective criterion to determine whether to include a candidate in a debate. [11 C.F.R.

8 110.13(c).].” (AR0020.) The letter concluded that La Botz was “not a serious contender for
Ohio’s U.S. Senate seat, and the objective data — including current and historical polling
numbers — reflect this inescapable fact. The [OHNO] acted appropriately in choosing not to
invite Mr. La Botz, a candidate who has never received any significant support and who is
currently polling at less than one percent.” (Id.) Thus, the record on the whole does not support

La Botz’s assertion that the debate sponsors relied solely on major-party affiliation.?

8 La Botz argues that OHNO’s “front-runner” focus precludes minor candidates, and that

the Commission on Presidential Debates requires only that candidates poll at 15% and have
sufficient ballot access to provide a mathematical chance to win. (Compl. § 36.) However, the
Commission’s regulations do not require that all debate sponsors employ exactly the same
standards, and here, application of a 15% polling criterion would have resulted in the exclusion
of plaintiff and exactly the same debate participants.
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The General Counsel’s Report relied in part on OHNO’s October 21, 2010 response to
the administrative complaint (AR0077-AR0104), which further addressed La Botz’s claims. As
the General Counsel’s Report stated:

With respect to the Senate race, OHNO asserts it reviewed the polls taken
during 2009 and 2010, prior to the debates, and determined that Messrs.
Fisher and Portman received by far the highest approval polling numbers,
ranging between 27 and 42 percent. In contrast, OHNO states that the
approval polling numbers for the combined category of senatorial candidates
labeled “someone else,” including Mr. La Botz and two other non-major party
senatorial candidates, totaled no more than 1 percent. OHNO states that, had

a candidate other than Mr. Fisher or Mr. Portman been a frontrunner, that
individual would have been issued a debate invitation.

(GCR at 3 (AR0117).) OHNO’s response was accompanied by a sworn affidavit from
Benjamin J. Marrison, editor of The Columbus Dispatch, “reiterating the information set forth in
OHNO’s response, including the statement that the organization first decided to invite only the
two leading senatorial candidates and subsequently selected Messrs. Fisher and Portman.”
(ARO0117; see AR0083-AR0085.)

OHNO’s October 2010 response also noted that, as a practical matter, debate
participation criteria that permitted one of the several candidates with 1-2% of combined voter
support would likely have meant the participation of all six candidates, drastically altering the
nature of the televised debates and greatly limiting the role of the two candidates with a realistic
chance of winning. As OHNO observed, sponsoring organizations are permitted to limit the
number of candidates who participate in their debates, and “[t]here were five certified candidates
on the ballot and a sixth certified write-in candidate. As none of the other candidates have any

viable level of support, if another candidate were included, there would be no objective reason
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for excluding any other candidate with no public support. And, as OHNO appropriately decided
a six candidate debate would not be meaningful.” (AR0082 (citing affidavit).) °

The Commission did not abuse its discretion by relying on this evidence, and the Court
should defer to the Commission’s interpretation of the record, not plaintiff’s. See Arkansas v.
Oklahoma, 503 U.S. 91, 113 (1992) (“The court should not supplant the agency’s findings
merely by identifying alternative findings that could be supported by substantial evidence”). It is
well settled that “where ‘the facts permit the drawing of diverse inferences,’ the finder of fact
‘alone is charged with the duty of initially selecting the inference which seems most reasonable
and his choice, if otherwise sustainable, may not be disturbed by a reviewing court.” > New
Valley Corp. v. Gilliam, 192 F.3d 150, 156 (D.C. Cir. 1999) (quoting O 'Keeffe v. Smith,
Hinchman & Grylls Assocs., Inc., 380 U.S. 359, 361-62 (1965)). See also Schoenbohm v. FCC,
204 F.3d 243, 246 (D.C. Cir. 2000) (“‘the possibility of drawing two inconsistent conclusions
from the evidence does not prevent an administrative agency’s findings from being supported by
substantial evidence’”) (quoting Consolo v. Fed. Maritime Comm’n, 383 U.S. 607, 620 (1966)).

Section 110.13(a) “does not spell out precisely what the phrase ‘objective criteria’
means . ...” Perotv. FEC, 97 F.3d, 553 560 (D.C. Cir. 1996). “The regulation therefore does
not ‘mandat[e] a single set of ‘objective criteria’ all staging organizations must follow’ but rather

‘[gives] the individual organizations leeway to decide what specific criteria to use.”” Buchanan,

° The Portman and Fisher campaigns also submitted responses to the administrative

complaint denying the alleged violations. As the General Counsel’s Report noted, “[t]he Fisher
Committee maintains that OHNQ’s selection process was valid in light of the leeway afforded to
media entities for debate staging and the fact that Mr. La Botz could only show marginal
electoral support. Furthermore, both the Fisher and Portman Committees note that the
Commission’s debate staging regulations place the burden of compliance with the debate staging
organization, as opposed to the debate participants; for this reason, they ask that the Commission
dismiss the complaint as to them.” (GCR at 4 (AR0118); see also Responses (AR0064;
AR0106-AR0108).)
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112 F. Supp. 2d at 73 (quoting Perot, 97 F.3d at 560 (citing 60 Fed. Reg. 64,262 (1995)). “Asa
result, ‘[t]he authority to determine what the term ‘objective criteria’ means rests with the
agency . . . and to a lesser extent with the courts that review agency action.’” Id. (quoting Perot,
97 F.3d at 560).

Although the term “objective” is not defined in the regulation, its [sic] has

generally been described by courts as referring to evidence of “the sort that

can be supplied by disinterested third parties . . .,” “that can be discovered and

substantiated by external testing . . .,” or evidence that is undistorted “by

personal feelings or prejudices and that are publicly or intersubjectively

observable or verifiable, especially by scientific methods.” * * * Objective

representations have also been described “as ‘representations of previous and

present conditions and past events, which are susceptible of exact knowledge
and correct statement.””

Buchanan, 112 F. Supp. 2d at 73 (citations omitted).

Plaintiff cites a September 8, 2010 email message from an editor with one member

newspaper suggesting that OHNO “generally follows the structure used by the Commission on
Presidential Debates (“CPD”), which allows for only the major-party candidates to debate.”
(Admin Compl. 1 22 (AR008-AR009) and Attachment 8 (AR0037); Compl. § 35.). As plaintiff
notes, however, this ambiguous, informal email did not accurately describe CPD’s standards, and
it does not reflect OHNO’s criteria here. Rather than relying solely upon major-party affiliation,
CPD applies other objective criteria, including a showing of at least fifteen percent support in
pre-election polls. (Admin. Compl. § 23 (AR0009); Complaint | 36. See also CPD,
2008 Candidate Selection Process” (AR0087-AR0088).) Furthermore, this email was quickly
corrected by the September 14, 2010 letter from counsel for OHNO, discussed supra, which
provided a full explanation of OHNQO’s criteria. (Admin. Compl. 25 (AR0009) and
Attachment 2 (AR0019-AR0020); see also Compl. § 39-40 (discussing letter).)

In this case, plaintiff has not cited any poll before the October 2010 Ohio senatorial

debates showing that he had even one percent of the voting public supporting his candidacy.
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Indeed, plaintiff received less than one percent of the vote in the general election. See supra
at 2. Although OHNO did not employ a specific polling threshold when it set its criteria for
candidate selection, it permissibly chose to invite only “frontrunners.” It was abundantly clear
from the available polling data and other objective criteria that there were only two viable
candidates in the 2010 Senate race in Ohio, and the Commission reasonably determined that
OHNO'’s selection process was consistent with the debate regulations, which do not require the
inclusion of more than two candidates. As the court noted in Buchanan, “[w]hile a lower
threshold of support might be preferable to many, such a reading is neither compelled by the
regulation’s text nor by the drafters’ intent at the time the regulation was promulgated.
Accordingly, deference to the FEC’s interpretation is warranted.” 112 F. Supp. 2d at 74.

b. The Commission’s Debate Regulations Do Not Require That the

Candidate Selection Criteria Be Public, and in Any Event, Plaintiff
Was Made Aware of OHNO’s Criteria Well Before the 2010 Debates

While the Act and Commission regulations establish several requirements for those
sponsoring debates, there is no requirement that debate sponsors publicly disclose the criteria.
Nor is there any requirement that sponsors notify all candidates who are not selected and offer
them an opportunity to challenge the sponsor’s decision. Plaintiff suggests that OHNO violated
the law by not disclosing the debate selection criteria, but he cites no legal authority requiring
such disclosure or providing any appeal rights for excluded candidates.

In any event, in this case the debate sponsors in fact provided plaintiff with information
regarding the candidate selection criteria in response to his inquiry in early September 2010,
several weeks prior to the debates, including the fact that those criteria included “frontrunner”
status. (AR0019-AR0020, AR0039-AR0043.) Plaintiff submitted additional argument to the
sponsors (AR0050, AR0052), who considered his submission but decided not to change their

approach (AR0054). Thus, plaintiff already has received the information, and exercised the
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procedural rights that he claims he was entitled to by law, and he would therefore lack Article 11l

standing to pursue that claim here even if there were any legal basis for it.

In sum, plaintiff has failed to show that the Commission’s decision to dismiss the

administrative complaint in MUR 6383 was unlawful under the deferential standard of review

applicable in cases brought under 2 U.S.C. § 437g(a)(8).

IV.  CONCLUSION

For the foregoing reasons, the Commission respectfully requests that the Court dismiss

the complaint in this matter for lack of subject matter jurisdiction pursuant to Fed. R. Civ.

P. 12(b)(1) or, in the alternative, for failure to state a claim pursuant to Fed. R. Civ. P. 12(b)(6).
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