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UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
NORTHERN DIVISION
No. 2:08-cv-00039

)
HOLLY ANN KOERBER and )
COMMITTEE FOR TRUTH IN POLITICS, INC., )
)
Plaintiffs, )
)
v. )
)
FEDERAL ELECTION COMMISSION, )
)
Defendant. )

)

UNOPPOSED MOTION OF THE CAMPAIGN LEGAL CENTER
AND DEMOCRACY 21 FOR LEAVE TO FILE MEMORANDUM AS AMICI CURIAE

The Campaign Legal Center (CLC) and Democracy gpeetfully move for leave to file
asamici curiaethe attached Memorandum in Opposition to Plairgtiotion for A Preliminary
Injunction. The CLC and Democracy 21 consultedhwitunsel for Plaintiffs and Defendants to
request consent to the filing of the attached Memdum asmici curiae Plaintiffs and
Defendant have consented to this motion; this masainopposed. The CLC and Democracy
21 submit this motion without request for oral argunt.

In support of this motioramici movants state:

1. This case seeks to have the Court enjoin on anpiredry and permanent basis,
and to declare void, certain federal campaign fiesstatutes and Federal Election Commission
(FEC) enforcement policies that establish whenrgamzation such as Committee for Truth in
Politics (CTP) must abide by the “political comraét requirements in the Federal Election

Campaign Act (FECA), as well as when a corporasioch as CTP must disclose to the FEC and
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the public the fact that it has spent funds toatrssate an “electioneering communication.”
Seee.g, Plaintiffs’ Preliminary Injunction Memorandum (:API Memo.”) at 15, 18.

2. The CLC is a non-profit, non-partisan organizattogated to represent the public
perspective in administrative and legal proceedintgspreting and enforcing the campaign and
media laws throughout the nation. It participatesilemaking and advisory opinion
proceedings at the FEC to ensure that it is prgmariorcing federal election laws, and files
complaints with the Commission requesting that mr@&iment actions be taken against
individuals or organizations which violate the law.

3. Democracy 21 is a non-profit, non-partisan policgamization that works to
ensure the integrity of our democracy. It suppoasipaign finance and other political reforms,
and conducts public education efforts to accompgh&lse goals, participates in litigation
involving the constitutionality and interpretatiohcampaign finance laws and engages in efforts
to help ensure that campaign finance laws are tefedg and properly enforced and
implemented.

4, Theamicimovants have substantial experience and experitegegard to the
issues raised in this case.

5. Theamicimovants participated extensively in the FEC ruleimgporoceedings
that produced the challenged “PAC-Status EnforcémRelicy™ Further, th@mici movants
participated in the FEC rulemaking proceedingsiterpret the Supreme Court decision in
WRTL Il which led to the FEC’s promulgation of a reguatthat does not to Plaintiffs’

disappointment — exempt from federal statutorycetemeering communication” disclosure

! Comments of Democracy 21, Campaign Legal CemeiCenter for Responsive Politics

on FEC Notice 2004-6 (Political Committee Statu)r{l 5, 2004),available at
http://www.fec.gov/pdf/nprm/political comm statusisn potter nobel sanford.pdf
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requirements ads of the sort CTP wishes to dissgminee from public disclosufeSee2

U.S.C. 8§ 434(f) (disclosure of electioneering cominations);see als® U.S.C. § 441d
(disclaimer requirement for electioneering commatians). Themici movants have also filed
numerous administrative complaints with the FEQlehging the failure of various groups to
register as federal political committees in viaatiof the FEC’s political committee enforcement
policy.? Theamici movants thus have a significant interest in thttbacand can materially
contribute to the Court’s consideration of Plaffgitlaim.

6. Theamicimovants also have substantial expertise in litogategarding the
specific laws at issue in this case and campaiganfie laws more generally. CLC and
Democracy 21 have provided legal counsel to paati@sniciin numerous campaign finance
cases, including representing intervening defergdiariicConnell v. Fed. Election Comm’'540
U.S. 93 (2003). More recently, CLC and Democratyepresented parties Wisconsin Right
to Life v. FEGC 126 S.Ct. 1016 (2006\(RTL ) andWRTL 11,127 S.Ct. 2652 (2007), lawsuits
which substantially underlie Plaintiff's claimstime present case. The CLC and Democracy 21
are presently participating asici curiaein SpeechNow.org v. Fed. Election ComnB67 F.
Supp. 2d 70 (D.D.C. 2008) (Memorandum Order DenWtogion for Preliminary Injunction),

and inThe Real Truth Against Obama v. FBX®. 3-08-CV-483, 2008 WL 4416282 (E.D. Va.

2 Comments of the Campaign Legal Center, Democ2acyhe Brennan Center for Justice,

Common Cause, the League of Women Voters and UR% Bn FEC Notice 2007-16
(Electioneering Communications) (Oct. 1, 20@&)ailable at
http://www.fec.gov/pdf/nprm/electioneering_comm/Z0fampaign_legal_center_democracy?21
brennan_center_for_justice_commoncause_league%20opnfen_voters uspirg_eccomment?.

pdf.

3

E.g.,Complaint,Democracy 21 et al. v. America Coming Toge{R&C June 22, 2004)
(MUR 5403); Complaintbemocracy 21 et al. v. The Media FufgiEC Jan. 15, 2004) (MUR
5440); Complaintbemocracy 21 et al. v. Progress for America Votend{FEC July 21, 2004)
(MUR 5487); ComplaintDemocracy 21 et al. v. Swift Boat Veterans for A(HEC Aug. 10,
2004) (MUR 5511).
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Sept. 24, 2008)otion for inj. pending appeal deNo. 08-1977 (4th Cir. Oct. 1, 2008) — both
of which are pending civil actions that likewiseatenge the FEC'’s regulation of political
organizations as “political committees.” The CL@ld@emocracy 21 have also represented
parties oramiciin the following cases relating to the interpretatof the federal and state
campaign finance law&andall v. Sorre|l126 S.Ct. 2479 (20065hays v. FEQ* Shays 1), 337
F. Supp. 2d 28 (D.D.C. 2004) aff'd 414 F.3d 76 (D3@r. 2005); andShays v. FEQ* Shays
11”), 528 F.3d 914 (D.C. Cir. 2008).

7. Amicimovants submit that the attached Memorandurnoici Curiaein
Opposition to Plaintiff’'s Motion for a Preliminatgjunction will assist the Court in considering
the issues presented by Plaintiff’'s motion. THisg is timely because this motion and the

attached memorandum are being filed on the datdfibgrincipal brief of the Defendant is due.
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Wherefore, movants respectfully request that therGgrant leave to file the attached
Memorandum ofAmici Curiaeln Opposition to Plaintiff's Motion for a Prelimimalnjunction.

Respectfully submitted this 14th day of OctobeQ&0

Donald J. Simon

(D.C. Bar No. 256388)
SONOSKY, CHAMBERS, SACHSE
ENDRESON& PERRY, LLP
1425 K Street, N.W.

Suite 600

Washington, D.C. 20005
(202) 682-0240

Fred Wertheimer

(D.C. Bar No. 154211)
DEMOCRACY 21

1875 | Street, N.W.

Suite 500

Washington, D.C. 20005
(202) 429-2008

Counsel forAmicus Curiae
Democracy 21

/s/ Anita S. Earls

Anita S. Earls

N.C. Bar No. 15597

115 Market St.

Suite 470

Durham, NC 27701

(919) 323-3380

Local Counsel for Amici Curiae

J. Gerald Hebert

(Va. Bar N0.38432)

Paul S. Ryan

(D.C. Bar No. 502514)

Tara Malloy

(NY Bar No. 4251005)

THE CAMPAIGN LEGAL CENTER
1640 Rhode Island Ave., N.W.
Suite 650

Washington, DC 20036
Tel: (202) 736-2200

Counsel forAmicus Curiae
Campaign Legal Center
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CERTIFICATE OF SERVICE

This is to certify that on October 14, 2008, a tanel accurate copy of the foregoing

UNOPPOSED MOTION OF THE CAMPAIGN LEGAL CENTER ANDEMOCRACY 21

FOR LEAVE TO FILE MEMORANDUM ASAMICI CURIAE was served on the counsel of

record, Paul Stam, Jr. for the Plaintiffs, ClaireRdjan for the Defendant and R.A. Renfer, Jr.

for the Defendant by electronically filing the sami¢h the Court, using the CM/ECF system. In

addition, a courtesy copy was sent by email to:

James Bopp, Jr.
jboppjr@aol.com
Richard E. Coleson
rcoleson@bopplaw.com
Clayton J. Callen
ccallen@bobblaw.com
Sarah Troupis
stroupis@bopplaw.com
Bopp, Coleson & Bostrom
1 South Sixth Street
Terre Haute, IN 47807-3510
Counsel for Plaintiffs

Thomasenia P. Duncan
tduncan@fec.gov

David Kolker
dkolker@fec.gov

Harry J. Summers
hsummers@fec.gov

Federal Election Commission

999 E Street, NW

Washington, DC 20436

Counsel for Defendant

/s/ Anita S. Earls
Anita S. Earls
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
NORTHERN DIVISION
No. 2:08-cv-00039

)
HOLLY ANN KOERBER and )
COMMITTEE FOR TRUTH IN POLITICS, INC., )
)
Plaintiffs, )
)
v. )
)
FEDERAL ELECTION COMMISSION, )
)
Defendant. )

)

MEMORANDUM OF CAMPAIGN LEGAL CENTER
AND DEMOCRACY 21 AS AMICI CURIAE IN OPPOSITION
TO PLAINTIFFS’ MOTION FOR A PRELIMINARY INJUNCTION

In this case, Plaintiffs Holly Ann Koerber and tiemmittee For Truth In Politics, Inc.
(hereinafter referred to collectively as “CTP”) #hage the constitutionality of federal
disclosure requirements for broadcast ads thdeseetioneering communications,” and also
challenge the policies of the Federal Election Cassian (FEC) relating to when a group
becomes a “political committee.” Both challenges laought in the context of television ads
that CTP acknowledges constitute “electioneeringrooinications” under federal lavsee
Plaintiffs Preliminary Injunction Memorandum (“F#l Memo.”) at 4 (“Because the Ads are
electioneering communications... ).

The basis for CTP’s challenge to the disclosur@ireqnents is the Supreme Court’s

recent decision iFEC v. Wisconsin Right to Life, Ind.27 S. Ct. 2652 (2007)\WRTL IT),

! “Electioneering communication” is defined by fealdaw as a “broadcast, cable, or

satellite communication” that “refers to a cleadgntified federal candidate,” is “targeted to the
relevant electorate,” and airs within sixty daygyeheral election or thirty days of a primary
election or nominating conventiorsee2 U.S.C. § 434(f)(3).

97291.1
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where the Court held that the statutory restricbarcorporate and union funding of
“electioneering communications” was unconstituticamsapplied to any such broadcast ads that
are not express advocacy or “the functional eqemabf express advocacy.” 127 S. Ct. at 2667.

CTP’s challenge to disclosure has no merit. WHRTL IICourt said nothing about the
disclosure of electioneering communications; ther€examined only the funding restriction for
such ads. Th&/RTL lldecision therefore provides no basis to questierSupreme Court’s
earlier decision itMcConnell v. FEC540 U.S. 93, 194-202 (2003), where the Courtdiliectly
review the “electioneering communication” disclasvequirements, and upheld them by a vote
of 8-1.

Furthermore, CTP’s argument completely disregdrdddct that laws requiring
disclosure not only of campaign financing but aétobbying activities and ballot measure
advocacy have been consistently upheld by the $wfeourt and by lower state and federal
courts.

For these reasons, CTP’s argument here has albegaysoundly rejected by a three-
judge district court in Washington, DC and by amottiistrict court in Ohio Citizens United v.
FEC, 530 F. Supp. 2d 274 (D.D.C. 2008) (denying mofarpreliminary injunction)summary
judgment granted2008 WL 2788753 (D.D.C. July 18, 2008) (threeg@a@ourt) appeal pending
No. 08-205 (S.Ct. 2008Phio Right to Life Societync. v. Ohio Elections CommissioNo.
2:08-cv-00492, 2008 WL 4186312 (S.D. Ohio Sep(8) (‘'ORTL’) (granting in part and
denying in part motion for preliminary injunctionT.his Court should do the same.

CTP’s separate challenge to the FEC “PAC-statusreament policy” is likewise wholly
without merit. The FEC’s determination of whenraup is a “political committee,” and the

Commission’s application of the underlying “majarrpose” test, are both consistent with the

2 97291.1
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Supreme Court’s constitutional analysis of “politicommittee” status iBuckley v. Valeo424
U.S. 1, 78-79 (1976) and its progeny. CTP’s argumoe this point has also been explicitly
rejected, this time by another district court irst@ircuit just last month, and also on a
preliminary basis by the Fourth Circuit itself, The Real Truth Against Obama v. FB®. 3-
08-CV-483, 2008 WL 4416282 (E.D. Va. Sept. 24, 2006®tion for inj. pending appeal den.
No. 08-1977 (4th Cir. Oct. 1, 2008)RTAQO). Again, this Court should do the same.

For all these reasons and those detailed bedonici respectfully submit that CTP is
unlikely to succeed on the merits of this challeagd we urge the Court to deny CTP’s request
for a preliminary injunction.

STATEMENT OF FACTS

Amiciincorporate by reference and rely upon the Statéwofe-acts presented by the

FEC in its Response to Plaintiffs’ Motion for Preinary Injunction.
ARGUMENT

Plaintiffs’ Attempt to Create an “Unambiguously Campaign Related” Test
Lacks Any Legal Basis and Should Be Rejected.

CTP asserts that the threshold test in the revieamy campaign finance regulation is
whether the regulated speech is “unambiguouslye@le the campaign of a particular federal
candidate.”SeePIl. Pl Memo. at 9. In CTP’s view, only if speaukets this standard can it be
subject to any type of regulation under the campéiance laws.SeePl. Pl Memo. at 10, 26.
According to CTP, the disclosure provisions it tdadies hereseeBipartisan Campaign Reform
Act of 2002 (BCRA) 88 201, 203, and 311, and th€BEPAC-status enforcement policy,” fail
the “unambiguously campaign related” test and floegeviolate the First Amendment.

The problem with CTP’s argument is that it is bagea fiction. The “unambiguously

campaign related” language appeareBurckley not as some sort of foundational test for

3 97291.1
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constitutionality, but rather as a merely incidénéderence in the Court’s discussion of express
advocacy. 424 U.S. at 79-80. The phrase certaral/not adopted as an independent
constitutional test, and has not been so much asioned, much less applied in asybsequent
Supreme Court case sinBeckley?

The “unambiguously campaign related” test is sif@RP’s attempt to replace the
Supreme Court’s actual standard for reviewing speeltated regulation with a test more to its
liking. The Supreme Court, however, does not esnploy such “unambiguously campaign
related” test but, rather, applies varying stanslafdscrutiny depending on the nature of the
regulation and the weight of the First Amendmentleas imposed by such regulation.

For instance, expenditulnits, as the most burdensome form of campaign finance

regulation, are subject to strict scrutiny and eexad for whether they are “narrowly tailored” to
“further[] a compelling interest’WRTL Il 127 S. Ct. at 2664ee alsdBuckley 424 U.S. at 44-

45. Contributiorlimits, by contrast, are deemed to be less of a burdespesch and are

constitutionally “valid” if they satisfy “the lesselemand of being closely drawn to match a
sufficiently important interest.’McConnell,540 U.S. at 136juoting FEC v. Beaumaorns39
U.S. 146, 162 (2003) (internal quotations omitted)sclosurethe “least restrictive” form of

regulationBuckley 424 U.S at 68, is subject to only an intermedséé@dard of review,

2 A review ofBuckleyillustrates the ancillary nature of the phrase. afldress “serious

problems of vagueness,” tBeickleyCourt construed the term “expenditure” in FECAt@s
groups without a “major purpose” to influence eleas) to reach only “funds used for
communications that expressly advocate the eledtiaefeat of a clearly identified candidate.”
Buckley 424 U.S. at 76, 80. The Court then stated tthes teading is directed precisely to that
spending that isnambiguously relatetb the campaign of a particular federal candilatd. at

80 (emphasis added). The only constitutional *textated by thé&uckleyCourt in this passage
was the express advocacy standard for what cotestian “expenditure” in certain contexts. The
“unambiguously campaign related” language was siraplescription of this standard, not a new
stand-alone constitutional command.

4 97291.1
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requiring only a “relevant correlation’ or ‘subsiti#al relation’ between the governmental
interest and the information required to be disetbs Id. at 64 (internal footnotes omitted).

But in no case has the Supreme Court used a tegtather speech is “unambiguously
campaign related” as the standard for constitulignaf a campaign finance law. CTP argues
that the Fourth Circuit’s decision Morth Carolina Right to Life, Inc. v. Leak®25 F.3d 274
(4th Cir. 2008) (Leake), requires this standard to be applied to theldsure provisions
challenged in this casé&eePl. PI Memo. at 9-13. While it is true tHagakeinterpretedBuckley
to limit the application of state campaign finatee to “actions that are ‘unambiguously related
to the campaign of a particular ... candidategake 525 at 281, the federal disclosure
provisions challenged in this case differ signifitg from those state laws examined.isake—
and the federal laws challenged in this case haee kxplicitly upheld by the Supreme Court in
McConnellunder a different constitutional test applicalol@lisclosure lawsSeeSec. Il,infra.
Furthermore, the Fourth Circuit ireakeconsidered the state’s interest in preventingugiion
as the only applicable justification for the pautar state laws at issue in that case. The Supreme
Court has made clear that federal disclosure statdrve different, broader government
interests than the anti-corruption interest considédy the Fourth Circuit iheake— and indeed,
the Supreme Court has upheld political disclosavesicompletely unrelated to candidate
campaigns.SeeSec. ll,infra.

For these reasons, this Court should reject CTi®pgsed “unambiguously campaign
related” test for the constitutionality of the fedledisclosure requirements at issue here. The
Court instead should use the test employed by tipeegne Court ilMcConnel] where the Court

upheld these same BCRA provisions against constitalt challenge.

5 97291.1
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I. BCRA's “Electioneering Communication” Disclosure Rejuirements Are
Constitutional.

CTP argues that the Supreme Court’s decision st m\WRTL 11— which limited the

scope of “electioneering communications” that cdugdsubject to BCRA'’s fundingestriction—
likewise limited the scope of “electioneering commuations” that could be subject to BCRA'’s
disclosurerequirements. (CTP refers to BCRA'’s reporting distlaimer requirements
collectively as the “disclosure requirement§&eePl. Pl Memo. at 15. For the sake of clarity,
we use the same terminology.) However, these £0#A disclosure requirements were
previously upheld by the Supreme CourMnConnellby a vote of 8-1.

WRTL lldid not overrule the holding or alter the analyggiMcConnellin approving
these disclosure requirements, a conclusion redapéake courts in botRitizens Unitecand
ORTLIin rejecting the identical claims raised in thoases For the reasons discussed below,
this Court should reject CTP’s argument as well.

A. The WRTL Il Decisionin No Way Undercuts theMcConnell Decision

Upholding the “Electioneering Communication” Disclessure Requirements as
to the Entire Range of “Electioneering Communicatios.”

The Supreme Court WRTL lldid not even consider, let alone invalidate, the
“electioneering communication” disclosure requiremsehat had been upheldMcConnell
The narrow focus oWRTL llis apparent on the face of the decision. Theé $estence of the
controlling opinion announces that the Court isstdering the constitutionality of the funding
prohibition, 2 U.S.C. § 441b(b)(2), as applied tRWW.'s specific ads. The Court did not even
mention the disclosure requirements that also ag@pb those ads, nor did WRTL challenge
them.

In the complaint filed by WRTL, it made clear tha/RTL does not challenge the

reporting and disclaimer requirements for electesimgy communications, only the prohibition

6 97291.1
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on using its corporate funds for its grass-rootdbiong advertisements.WRTL 1| No. 04-1260,
Amended Verified Complaint for Declaratory and imgtive Relief, 2004 WL 3753200, at § 37
(D.D.C. Sept. 1, 2004). And in its brief to thepBme Court, it stressed that its challenge to the
statute, if successful, would leave a fully “traagmt” system:

Because WRTL does not challenge the disclaimedaalosure requirements,

there will be no ads done under misleading nanié®re will continue to be full

disclosure of all electioneering communicationghbas to disclaimer and public

reports. The whole system will be transparentthVall this information, it will

then be up to the people to decide how to respoiget call for grassroots

lobbying on a particular government issue. Anthwextent that there is a

scintilla of perceived support or opposition toamdidate, ... the people, with full
disclosure as to the messenger, can make the tdtjodgment.

WRTL Il Brief of Appellee Wisconsin Right to Life, In@D07 WL 868545, at *49 (Mar. 22,
2007).

For this reason, the Court WRTL IIreviewed onlythe constitutionality of BCRA'’s
funding restriction — naits disclosure requirements. Because the fundiatgiction and the
disclosure requirements are subject to differeanidirds of scrutiny and are supported by
different governmental interests, RTL I1Court’s assessment of the former has virtually no
bearing on the constitutionality of the latter.

First, wholly different constitutional standards of rewiapply to the two provisions.
Whereas a reporting requirement is constitutiondbag as there is a “relevant correlation’ or
‘substantial relation’ between the governmentatnest and the information required to be
disclosed, Buckley 424 U.S. at 64, a restriction on political spendsgonstitutional only if it
meets the strict scrutiny requirement of being foaty tailored to further a compelling
interest,”"WRTL 11,127 S. Ct. at 2671 (quotifdcConnel] 540 U.S. at 20First Nat'| Bank of
Boston v. Bellot}i435 U.S. 765, 786 (1978uckley 424 U.S. at 44-45)See als®RTL, 2008

WL 4186312, at *7 (“Plaintiff maintains that the @oshould apply strict scrutiny in analyzing

7 97291.1
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Ohio’s [electioneering communication] disclosurepsions.... Defendants argue, and this
Court agrees, that the appropriate standard oéwexegarding campaign finance disclosure laws
is intermediate, not strict scrutiny.”). Examinitige funding restriction, and that provision
alone, the Court iNVRTL llapplied strict scrutiny. Th&/RTL IlCourt gave no consideration to
whether the disclosure requirements could be domistnally applied to the ads at issue in the
case under the different, and lesser, standarevoéw applicable to such disclosure laws.

Seconddisclosure requirements serve different goverrnaienterests than do
restrictions on expenditures. The Supreme Counsidered only two governmental interests in
its review of the funding restriction WRTL It the government’s interest in preventing actual or
apparent corruption and its interest in avoiding ‘torrosive and distorting effects of immense
aggregations of wealth that are accumulated weeth#tlp of the corporate form¥WRTL 11,127
S. Ct. at 2672. Indeed, these two goals are thestate interests recognized by the Supreme
Court as sufficiently compelling to justify a rastion on expenditures or contributions. By
contrast, the Court has long recognized that dssekprovisions serve a broader range of
governmental goals, including providing the eleatewith information and enabling
meaningful enforcement of the substantive provisiohthe federal campaign finance laws.
Buckley 424 U.S. at 66-68. TR&RTL IICourt’s conclusion that the state’s anti-corruptamnd
“corporate form” interests did not justify the exylgure restriction at issue in that case does not
speak at all to whether the state’s informatiomal enforcement interests will support a
disclosure requirement.

For these reasons, the three-judge coutiiizens Unitedejected an identical claim that
WRTL limust be read as overrulidgcConnellon the constitutionality of the disclosure

provisions. The three-judge court said:

8 97291.1
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We do not believ§VRTLwent so far. The only issue in the case was wiethe
speech that did not constitute the functional egjent of express advocacy could
be banned during the relevant pre-election peridthoughMcConnellupheld

the 8§ 203 prohibition on its face, the Court Igdea the issue that was presented
in WRTL,reserving it for decision on an as-applied babiscontrast, when the
McConnellCourt sustained the disclosure provision of § 2dlthe disclaimer
provision of 8 311, it did so for the “entire rangfeelectioneering
communications” set forth in the statute.

Citizens United530 F. Supp. 2d at 281. In response to Citizerniddis claim there that its
speech was “constitutionally protected” un®RTL Il,and therefore also shielded from
disclosure, the court i@itizens Unitedsaid:

We know that the Supreme Court has not adopteditieahs a ground for
holding the disclosure and disclaimer provisionsamstitutional, and it is not for
us to do so today. And we know as well that inghst the Supreme Court has
written approvingly of disclosure provision triggerby political speech even
though the speech itself was constitutionally prted under the First
Amendment.

Id. (citations omitted). For these reasons, the amjetted precisely the claim made by CTP
here — thaWRTL IInecessarily must be read to invalidate the BCRAldssire provisions.

Likewise, the court iORTLalso rejected the argument CTP makes here, cangludt
only that “the appropriate standard of review relgag campaign finance disclosure laws is
intermediate, not strict[,]ORTL, 2008 WL 4186312, at *7, but also th&cConnellis
determinative of Plaintiff's constitutional challga” Id. The court explained:

Plaintiff ORTL arguedVRTLprovides a basis for overturning the 8-1 decisibn
theMcConnellCourt upholding electioneering communication disakre
requirements. ... The Court disagrees. WRRTLCourt made clear that the
Court was only considering the constitutionalitytled BCRA's federal
electioneering communication funding prohibition.The Court did not even
mention disclosure requirements, much less congled@r constitutionality. And,
though theMicConnellCourt left open the possibility of as-applied ¢biages to
the BCRA's blackout provision (the issue preseimed/RTL), the Court
sustained the BCRA's disclosure provisions for‘#nire range of
‘electioneering communications.”

Id. at *9.

9 97291.1
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B. McConnell Upheld BCRA's “Electioneering Communication” Disclosure
Requirements on Their Face.

The Supreme Court’s analysis of the electioneerorgmunications disclosure
provisions inMcConnellcontrols here. There is no dispute thaConnellrejected — by an 8-1
vote — a facial challenge to these provisions. ppg intermediate scrutiny, eight Justices
upheld both the reporting and the disclaimer rexuents, finding both were substantially
related to important state interes®ee540 U.S. at 196 (Stevens, J.) and 321 (Kennejy, J.
(upholding the “electioneering communication” rejpay requirements); 540 U.S. at 230
(Rehnquist, C.J., joined by all Justices exceptitd® J.) (upholding the “electioneering
communication” disclaimer requirements)This analysis still serves to support the
constitutionality of the provisions CTP challengpese.

1. Contrary to CTP’s allegations, the disclosure regments are subject to
intermediate scrutiny, not strict scrutiny.

Relying upon the analysis Buckley the Court inMcConnellapplied an intermediate
level of scrutiny to the disclosure requirementsBuckley the Court reviewed FECA'’s
comprehensive reporting and recording-keeping requents for political committeesee424
U.S. at 60-74, as well as its more limited repgrtiequirements for independent expenditures,
seeid. at 74-82. The standard of review establishethbyCourt was whether there was a
“relevant correlation’ or ‘substantial relationebween the governmental interest and the
information required to be disclosedd. at 64. This intermediate standard of review was

appropriate because disclosure requirements “appdsr the least restrictive means of curbing

3 The three concurring Justices noted one excepimh found unconstitutional the

requirement in section 202 of BCRA that speakeoside “advance disclosure” of executory
contracts to purchase airtime for electioneeringmooinications to be run in the future. 540 U.S.
at 321 (Kennedy, J., concurring).
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the evils of campaign ignorance and corruption @atgress found to existid. at 68
(footnotes omitted).

The majority opinion ilfMcConnelladoptedBuckleys standard of review. 540 U.S. at
196 Moreover, the three concurring Justices expressigloyedBuckleys “substantial
relation” standard, holding that disclosure reguieats “do[] substantially relate” to the
governmental interest in providing the electorathwformation. Id. at 321 (Kennedy, J.,
concurring).

Last month inORTL, the court rejected the plaintiff's argument thiict scrutiny is
applicable to “electioneering communication” distlce requirementsSee ORT].2008 WL
4186312, at *7. Th®RTLcourt said: “With respect to campaign finance ldisgre provisions,
the Supreme Court has consistently applied annm@drate level of scrutiny.’ld. at *8 (citing
Buckley 424 U.S. at 64-66 arfdcConnell 540 U.S. at 46).

Undeterred by this precedent, CTP asserts thaCiust should nonetheless apply strict
scrutiny here, arguing that “exacting scrutinythe proper standard for the review of disclosure
requirements, and “exacting scrutiny” is the eql@mtof strict scrutiny.ld. at 23 (‘Buckley
required ‘exacting scrutiny’ of disclosure proviss 424 U.S. at 64, which it referred to as the

‘strict test,’id. at 66, and by which it meant ‘strict scrutiny.’).

4 SeeAlaska Right To Life Comm. v. Mile®1 F.3d 773, 788 (9th Cir. 2006) (“The
[McConnel] Court was not ... explicit about the appropriatnstard of scrutiny with respect to
disclosure requirements. However, in addressingnskve reporting requirements applicable to
... ‘electioneering communications’ ... the Court dt apply ‘strict scrutiny’ or require a
‘compelling state interest.” Rather, the Court Ughke disclosure requirements as supported
merely by ‘important state interests.”) (intermplotations omitted).
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CTP is attempting to exploit the inconsistent usthe term “exacting scrutiny” by the
Supreme Court in past casesVhile it is true that this term has denominatétecent standards
of review, the crucial point is that the actuallistantial relation” test applied Buckleyand
McConnellbears no resemblance to strict scrutiny reviewenEa cursory reading &uckley
andMcConnellindicates that the Supreme Court did not considesther the challenged
disclosure requirements served a “compelling std&zest,” nor whether the requirements were
“narrowly tailored” to serve that interest. Andstthe substanaaf the test applied by the Court
that is dispositive, not the label given to it.

Indeed, given that thBuckleyCourt recognized that disclosure requirementshaae
“least restrictive” form of campaign finance redudas, 424 U.S. at 68, it would be illogical to
subject them to the strictest level of scrutinywdould confound reason to apply strict scrutiny
both to expenditure limits, the most restrictivengaign finance regulation, and disclosure
requirements, the least restrictive regulatione Tourt inBuckleyandMcConnelldid not do so,
and neither should the Court here.

2. McConnellmade clear that the “electioneering communicatitistlosure
requirements are supported by important governrharigaests

TheMcConnellCourt’s analysis of the state interests suppoBG&RA’s “electioneering

communication” disclosure requirements also hasoi¢s in theBuckleydecision.

° The Supreme Court has used the phrase “exaaiagrs/’ to describe significantly

different standards of review. Buckley the court applied “exacting scrutiny” by reviewithe
challenged disclosure provisions for a “relevanteation” or “substantial relation” to a
“substantial” governmental interest.” 424 Ua$64. InMcintyre v. Ohio Elections
Commission514 U.S. 334 (1995), the Supreme Court also eppéxacting scrutiny” to a state
ballot measure disclaimer requirement but thereevesd whether the requirement was
“narrowly tailored to serve an overriding stateenatst.” Id. at 347. Compare also Citizens
Against Rent Control v. City of Berkele&b4 U.S. 290, 299 (1981) (applying “exacting sogi
to ballot measure committee contribution limit lsg@ssing whether the law “advance[s] a
legitimategovernmental interesignificantenough to justify its infringement of First
Amendment rights”) (emphasis added).
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In Buckley the Court acknowledged that “compelled discloha® the potential for
substantially infringing the exercise of First Andement rights,” but found “that there are
governmental interests sufficiently important taveeigh the possibility of infringement,
particularly when the ‘free functioning of our ratal institutions’ is involved.Buckley 424
U.S.at 66 uoting Communist Party v. Subversive Activitieat@@s Bd,, 367 U.S. 1, 97
(1961)). The Court then identified three “substhgovernmental interests served by
disclosure requirements. First, “disclosure presithe electorate with information ‘as to where
political campaign money comes from and how ifperg by the candidate’ in order to aid the
voters in evaluating those who seek federal offidd. at 66-67 (footnotes omitted). In addition
to this informational interest, the Court also fduhat “disclosure requirements deter actual
corruption and avoid the appearance of corruptpexXposing large contributions and
expenditures to the light of publicity.ld. at 67. Finally, “recordkeeping, reporting, and
disclosure requirements are an essential mearaetlo¢igng the data necessary to detect
violations” of the federal campaign finance lawd. at 67-68.

The Supreme Court relied upon this analysiBlaConnell holding that the three
“important” state interests identified Buckley— providing the electorate with information,
deterring corruption, and enabling enforcemenheflaw — “apply in full” to the “electioneering
communication” disclosure requirementdcConnell 540 U.S. at 196. The Court also noted
that invalidating the disclosure provisions wouisisgrve the First Amendment interests of the
public:

Plaintiffs’ disdain for BCRA'’s disclosure provisistis nothing short of

surprising. ... Curiously, Plaintiffs want to presethe ability to run these

advertisements while hiding behind dubious andeaiing names like: ‘“The

Coalition-Americans Working for Real Change’ (fudd®y business

organizations opposed to organized labor), ‘Citszfem Better Medicare’ (funded
by the pharmaceutical industry), ‘Republicans fegad Air’ (funded by brothers
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Charles and Sam Wyly). ... Given these tacticankis never satisfactorily
answer the question of how ‘uninhibited, robust] aimde-open’ speech can occur
when organizations hide themselves from the soyutirihe voting public
Plaintiffs’ argument for striking down BCRA's disdure provisions does not
reinforce the precious First Amendment values Biaintiffs argue are trampled
by BCRA, but ignores the competing First Amendmieterests of individual
citizens seeking to make informed choices in tHaipal marketplace.”

Id. at 196-97 (quotindicConnell, 251 F. Supp. 2d 176, 237 (D.D.C. 2003)) (intermaitions
omitted) (emphasis added). The Court here shalilel mote that the name “Committee for Truth
in Politics” closely resembles the kind of “dubicarsd misleading” names mentioned by the
Court inMcConnellas grounds for upholding the disclosure requirdmen

Importantly, the Court upheld the “electioneerimmgrenunication” disclosure
requirements as “to the entire range of ‘electiomgecommunications,”McConnel] 540 U.S.
at 196, even though it had acknowledged that tfiaitien of “electioneering communications”
potentially encompassed both express advocacygamnline issue adsd. at 206 (noting that
“precise percentage of issue ads that clearly ifiethta candidate and were aired during those
relatively brief preelection timespans but had leztgoneering purpose is a matter of dispute
between the parties”). In so holding, the majosiiggested that the governmental interests that
had led théBuckleyCourt to uphold FECA's disclosure provisions aspported disclosure of
electioneering communications, even if some peeggnbdf “genuine issue ads” were covered by
the “electioneering communication” disclosure reguoient.

C. Even Disclosure of “Issue” Discussion is Constitupinal.

CTP argues that disclosure is unconstitutionalasieis “unambiguously campaign
related,” and never if it is “issue” related. Téreor of CTP’s argument is underscored by two
types of laws requiring disclosure of issue advgdhat have been approved by the Supreme

Court, namely those relating to lobbying and tddiaheasure advocacy. These cases plainly
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illustrate that the constitutionality of a disclosuequirement does not depend on whether the
speech is “unambiguously campaign related.”

Both federal and state courts have consistentlglaplbbbying disclosure statutes. The
leading Supreme Court case on lobbying disclodur®, v. Harriss347 U.S. 612 (1954),
considered the Federal Regulation of Lobbying Attich required every person “receiving any
contributions or expending any money for the puepafsinfluencing the passage or defeat of
any legislation by Congress” to report informatadyout their clients and their contributions and
expendituresld. at 615 & n.1. After evaluating the Act’s burdam First Amendment rights,
the Court held that lobbying disclosure was justifby the state’s informational interests:

Present-day legislative complexities are suchitidividual members of

Congress cannot be expected to explore the myregspres to which they are

regularly subjected. Yet full realization of the Arrcan ideal of government by

elected representatives depends to no small esttethiteir ability to properly

evaluate such pressures. ... Toward that end, @esdras not sought to prohibit

these pressures. It has merely provided for a coodiof information from those

who for hire attempt to influence legislation orawtollect or spend funds for that
purpose.

d. at 625-26.
The fact that the Lobbying Act is unrelated to ddate campaigns and instead pertains

only to issue speech was not constitutionally digant. The Supreme Court found that the

6 TheHarriss decision has been followed by lower courts whiakiehuniformly upheld
state lobbying statutes on the grounds that the’stamformational interest in lobbying
disclosure outweighs the associated burdé&ihsrida League of Prof'l Lobbyists, Inc. v. Meggs
87 F.3d 457, 460 (11th Cir. 1996) (upholding aestabbying disclosure statute in light of the
“interest of voters” in receiving information topprais[e] the integrity and performance of
officeholders and candidatesNtinnesota State Ethical Practices Board v. NRAL F.2d 509,
512 (8th Cir. 1985) (finding that “the State of Masota’s interest in disclosure outweighs any
infringement of the appellants’ first amendmenhtgj); Commission on Independent Colleges
and Universities v. New York Temporary State Cosions534 F. Supp. 489, 494 (N.D.N.Y.
1982) (“The lobby law serves to apprise the publfithe sources of pressure on government
officials, thus better enabling the public to asceir performance.”Kimbell v. Hooper665
A.2d 44, 49 (Vt. 1995) (“Vermont's lobbyist disclog law is a reasonable means of evaluating
the lobbyist’s influence on the political proce3s.”
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disclosure it requires serves the state’s inforomai interest and “maintain[s] the integrity of a
basic governmental procesdd. at 625. See also National Association of Manufacturers v.
Taylor, 549 F. Supp. 2d 33 (D.D.C. 2008) (dismissingtFArmendment challenge to federal
lobbying disclosure law as recently amended byHbeest Leadership and Open Government
Act of 2007).

Further, the Court has recognized that even “goasst or “indirect” lobbying;.e.,
communications to persuade fablic to lobby government officials, may be constituaitn
subject to disclosure. Thdtarriss case upheld not only disclosure of lobbyislisect
communications with legislators, but also theitifanally stimulated” public “letter
campaign[s]” to Congresddarriss, 347 U.S. at 62Gee also idat 621 n.10 (noting that the Act
covered lobbyists’ “initiat[ion] of propaganda fraal over the country, in the form of letters and
telegrams,” to influence the acts of legislatdrs3uch communications generally describe a
legislative action favored by the sponsor, and d@ihgepublic to contact the relevant lawmakers
regarding this actionSee, e.g., Minn. State Ethical Practices Bd. v. NFA F.2d 509, 511 (8th
Cir. 1985) (upholding Minnesota disclosure requieatas applied to four communications sent
from the NRA to its Minnesota members urging thenadntact their state legislators about

pending legislation). That these “classic” issde @an be subject to disclosure fatally

! Over twenty states have laws that require discsf expenditures funding grassroots

lobbying. GAOREPORT, INFORMATION ON STATES LOBBYING DISCLOSUREREQUIREMENTS B-
129874 (May 2, 1997), at 2. These statutes haee bmutinely upheld by the courtSee, e.g.,
Florida League of Prof'l Lobbyists, In@7 F.3d at 460-61 (upholding Florida law which
required disclosure of expenditures both for ditebbying and for indirect lobbying activities
which did not involve contact with governmentalicitils); Minn. State Ethical Practices Bd.
761 F.2d at 512 (upholding Minnesota statute reggidisclosure from groups who conduct
grassroots lobbying campaignkjmbell, 665 A.2d at 46 (upholding provisions of Vermont
statute requiring reporting of indirect contactsrituence legislators, such as “solicitation of
others to influence legislative or administratiatien”).
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undermines CTP’s claim that only “unambiguously pargn related” communications can be
constitutionally regulated.

In a similar vein, the Supreme Court has expreapgdoval of statutes requiring the
disclosure of expenditures relating to ballot measualthough such statutes also lack a
connection to candidate campaigi&eee.g, Buckley v. Am. Constitutional Law Foun825
U.S. 182, 203 (1999) (noting that “ballot initis# do not involve the risk of ‘quid pro quo’
corruption present when money is paid to, or fandidates”). IrFirst National Bank of Boston
v. Bellotti 435 U.S. 765 (1978), the Court struck down linoitscorporate expenditures to
influence ballot measures, but did so in part beed{i]dentification of the source of advertising
may be required as a means of disclosure, sohtbatdople will be able to evaluate the
arguments to which they are being subjected.” U35 at 792 n.32. CitinBuckleyand
Harriss, the Court took note of “the prophylactic effe€requiring that the source of
communication be disclosedd.

The Court again recognized this state “informatiomi@rest” inCitizens Against Rent
Control v. City of Berkeley54 U.S. 290 (1981), where it considered a chg#ido the City’s
ordinance that limited contributions to ballot m&@scommittees. Although the Court struck
down the contribution limit, it based this holdimgpart on the disclosure that the law required
from such committeesSeed. at 298 (“[T]here is no risk that the Berkeley vstwill be in
doubt as to the identity of those whose money sup@v opposes a given ballot measure since
contributors must make their identities known urjdedifferent section] of the ordinance, which
requires publication of lists of contributors invadce of the voting.”)see also Am.
Constitutional Law Foungd525 U.S. at 205 (invalidating several Coloradgutations

concerning the state’s ballot petition processupitolding the regulation requiring “sponsors of
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ballot initiatives to disclose who pays petitionccilators, and how much” because this
requirement informed voters of “the source and amofimoney spent by proponents to get a
measure on the ballot”).

These precedents led the Ninth Circuit to hold, tHgliven the Supreme Court’s
repeated pronouncements, we think there can beulat that states may regulate express ballot-
measure advocacy through disclosure law@dlifornia Pro-Life Council v. Getmar328 F.3d
1088, 1104 (9th Cir. 20033ppeal after reman@alifornia Pro-Life Council, Inc. v. Randolph
507 F.3d 1172 (9th Cir. 2007). It also noted tfithough theBuckleyCourt discussed the value
of disclosure for candidate elections, the samaidenations apply just as forcefully, if not more
so, for voter-decided ballot measure$d! at 1105. Otherwise stated, the court recogrized
the informational interest recognized Byckleyapplies equally to ballot measure disclosure,
although the underlying speech is neither “campegdgited” nor the functional equivalent of

express advocacy under the standard establishegRwL 112

8 Another example of a disclosure system that aggal“pure” issue advocacy is the

political broadcast disclosure requirements offtederal Communications Act of 1934, 47
U.S.C. 88 30kt seq Section 504 of BCRA amended the Communicationtécequire
television broadcasters to keep records of requedisoadcast “message[s]” about “a national
legislative issue of public importance” or “any pichal matter of national importance.” 47
U.S.C. 88 315(e)(1)(B), (e)(1)(B)(iii)). The recsrthust include information about the name of
the person purchasing the time, and in the case ehtity, a list of the chief executive officers
or members of the executive committee or of thedyoadirectors of such entity. 47 U.S.C. §
315(e)(2). Because these records must be madalateao the public, 47 U.S.C. 8§ 315(e)(1),
this statute ensures that the name of every pensdrentity wishing to broadcast an “issue ad”
will be publicly disclosed.

Although this statute thus regulates issue advoraayguably its “purest” form, the
Supreme Court upheld the statutéMoConnell The Court determined that the requirements
“seem likely to help the FCC determine whether Hoaaters are carrying out their ‘obligations
to afford reasonable opportunity for the discussiboonflicting views on issues of public
importance,” and whether broadcasters are too lyefavioring entertainment.” 540 U.S. at 240
(internal citations omitted).
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D. The “Electioneering Communication” Disclosure Requiements Are
Constitutional as Applied to CTP’s Advertisements.

As discussed in the foregoing sections, the applkceonstitutional standard here is not
CTP’s “unambiguously campaign related” test, bthieathe “substantial relation” standard set
forth in Buckley Under this standard, the application of theldmare requirements to CTP’s
advertisements,e., to non-express-advocacy electioneering commtiorts, is constitutional
because such disclosure is “substantially relatedhe governmental interests in informing the
electorate and enforcing federal campaign finaaess|

1. BCRA's Disclosure Reguirements Serve the Governmmémtormational
Interest

The principal state interest justifying compellasictbsure is its interest in “providing the
electorate with information.’McConnel] 540 U.S. at 196. Indeed, disclosure laws haea be
sustained on the basis of this interest alddee, e.g., Buckleg24 U.S. at 80-81 (upholding
FECA'’s independent expenditure disclosure provisiaithough they did not “stem corruption or
its appearance” but rather “serve[d] another, miational interest,” namely “increasing the fund
of information concerning those who support thedidates”). CTP offers no reason why this
interest would not support application of the disdre requirements to its advertisements, and to
non-express-advocacy electioneering communicativore generally.

First, theWRTL IlCourt recognized that even those electioneeringneonications that
do not constitute express advocacy or its functiegaivalent are not necessarily “pure” issue

advocacy. Instead, such communications will oétensist of anix of issue advocacy and

o Amici note that CTP has not even attempted to meetgbmus standard set by the

Buckleydecision for an as-applied exemption from a pmditdisclosure statute based upon a
“reasonable probability” that the disclosure wilbgect the regulated parties to “threats,
harassment, or reprisals from either Governmential$ or private parties.’Buckley 424 U.S.
at 74. See also McConnelb40 U.S. at 198, 199 (reiteratiBgckleys standard for as-applied
challenges).See alscCitizens United v. FE(530 F. Supp. 2d at 281 (noting that plaintifiatsts
that there may be reprisals, but it has presertezlidence to back up this bald assertion”).
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electioneering. 127 S. Git 2669 (acknowledging that distinction betweerte@eering and
issue advocacy “may often dissolve in practicalliappon,” and that “discussion of issues” may
be “pertinent in an election”) (internal quotatianmsitted). WRTL IIs test for the “functional
equivalent of express advocacy” is whether an dslusceptible of a no reasonable interpretation
other than as an appeal to vote for or againseeifspcandidate.”ld. at 2667. This means that
an electioneering communication that is susceptibtbual interpretations — both as issue
advocacy anas electioneering — will not be subject to theding restriction of BCRA.

Nonetheless, as an “electioneering communicativmill, by definition, be an
advertisement broadcast in very close proximitst federal election that refers to a clearly
identified candidate. As an ad susceptible ofe@Spnable interpretation” to vote for or against a
candidate, it is likely to have an effect on a fatlelection. And for that reason, disclosure will
directly serve the state’s informational interestaid[ing] the voters in evaluating those who
seek federal office.’Buckley 424 U.S. at 66-67.

Furthermore, as the case law on lobbying and bad&sisure advocacy demonstrates, the
state has an interest in providing informationh® public about even those activities that
constitute “pure” issue advocac$ee, e.g., Harris8847 U.S. at 625 (lobbying and grassroots
lobbying disclosure)Am. Constitutional Law Found525 U.S. at 205 (ballot measure
disclosure).See alsdvicConnell 540 U.S. at 240 (upholding political broadcastthisure
requirements), discussed in ns@pra Thus, even if CTP’s advertisements are deemesl pu
issue speech, the public has an interest in rewginformation about the sponsor and funders of

the ads in order to judge the legitimacy and crétilmf their messages.
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2. BCRA's Disclosure Requirements Serve the StatefslEament Interest.

McConnellalso upheld FECA'’s disclosure requirements baged & second
governmental interest, namely “gathering the datzessary to enforce more substantive
electioneering restrictions.” 540 U.S. at 1%ee alsBuckley424 U.S. at 67-68 (disclosure
“gather[s] the data necessary to detect violatadrtke contribution limitations”). This interest
is relevant to disclosure of the “entire range®afctioneering communications,” including
those that do not constitute express advocacyg duiitctional equivalent und&vRTL Il

For instance, comprehensive disclosure of electiong communications is important to
the FEC’s ability to make determinations about wubef group is a “political committee,”
which includes an assessment of whether the gréopgor purpose” is campaign relate8ee
Buckley 424 U.S. at 79. A group’s expenditures for enen-express-advocacy electioneering
communications is relevant to this determinati®&eeFEC v. Massachusetts Citizens for Life
479 U.S. 238, 262 (1986) (finding that a group’gyanaurpose can be established by the nature
of its “independent spending™3ee alsd-EC Explanation and Justification, Political Corttee
Status, 72 Fed. Reg. 5595, 5601 (Feb. 7, 2007in(ttat to determine major purpose FEC may
“evaluate the organization’s spending on Fedenalpzagn activity, as well as any other
spending by the organization'S.

Further, FEC regulations prohibit an outside grirom coordinating its spending for an
“electioneering communication” with either a caratlor party 11 C.F.R. § 109.21(c)(1).
Without disclosure of the entire range of such ted@eering communications, the FEC’s ability

to enforce this restriction will be impaired.

10 This document is available at http://www.fec.dawf/cfr/ej compilation/2007/notice

2007-3.pdf.
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[I. The FEC’s PAC-Status Enforcement Policy and “MajorPurpose” Test Are
Constitutional.

Finally, CTP challenges the FEC’s “PAC-status ecdanent policy” and the underlying
“major purpose” test to determine when a group‘isaditical committee” subject to contribution
limits and reporting requirementSeePl. PI Memo. at 18-22. In particular, CTP clairhattthe
FEC's focus on “Federal campaign activity,” ratliean on activity relating solely to the
“nomination or election of a candidate” to deterenan organization’s “major purpose,” renders
the test impermissibly overbroatd. at 20. Additionally, CTP alleges that the FEC’s
application of the “major purpose” test is uncotskbnal because it is based on “ad hoc, case-
by-case, analysis of vague and impermissible factdd. at 21.

CTP’s objections on both counts are misplaced. iddded, almost identical claims
were rejected just last monthRTAQ 2008 WL 4416282, when the district court refused
issue a preliminary injunction on these claimseaision which the Fourth Circuit declined to
disturb pending appeabee RTAONo. 08-1977, Order Denying Motion for Injuncti®ending
Appeal(4th Cir. Oct. 1, 2008).

FECA defines “political committee” to include “ampmmittee, club, association, or
other group of persons which receives contributaggregating in excess of $1,000 during a
calendar year or which makes expenditures aggragatiexcess of $1,000 during a calendar
year....” 2 U.S.C. § 431(4).

The Supreme Court has construed this statutoryitief of “political committee” to
apply only to so-called “major purpose” groups.eTBupreme Court first articulated the “major
purpose” test iBuckleyin the context of analyzing FECA's disclosure regmnents. Buckley
424 U.S. at 78-81. FECA established disclosurairements both for individuals and for

“political committees,” prompting the Court to adds constitutional concerns that the statutory
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definition of the term “political committee” was esbroad and, to the extent it incorporated the
definition of “expenditure,” vague as well. Theuwbfound the term “expenditure” caused “line
drawing problems” by potentially “encompassing bisue discussion and advocacy of a
political result,” so that the “political committestandard (which relies on the definition of
“expenditure”) might “reach groups engaged purelissue discussion.Id. at 79.

The Court resolved these concerns by narrowingléfi@ition of “political committee”

to only “encompass organizations that are undeconé¢rol of a candidate or the major purpose

of which is the nomination or election of a candgdald. at 79 (emphasis added). For such

“major purpose” groups, the Court had no vaguenessern about the statutory “for the
purpose of influencing” standard because, the Gmeld, “expenditures” by such groups “can be
assumed to fall within the core area sought todugesssed by Congress. They are, by definition,

campaign relatetf"* Id. (emphasis addedBee also McConneB40 U.S. at 170 n.64 (restating

the “major purpose” test).
Thus, followingBuckley there is a two-prong test for political committéatss: whether
a group makes “expenditures” or receives “contidng” in excess of $1,000 (the statutory test),
and whether the group has the “major purpose”ftaence elections (thBuckleytest). CTP
challenges the Commission’s implementation of lpptings, albeit the first one just in passing.
As to the first test, the Commission deems onlg¢hocommunications that include
express advocacy to be “expenditures.” The Comansiefines express advocacy to include

both “magic words,” 11 C.F.R. § 100.22(a), and @smmunications that “could only be

11 By comparison, “when the maker of the expenditsir@twithin these categories — when

it is an individual other than a candidate or augrother than a ‘political committee,” the Court
narrowly construed the term “expenditure” to re&mtly funds used for communications that
expressly advocate the election or defeat of algledentified candidate.’Buckley 424 U.S. at
79-80 (emphasis added).
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interpreted by a reasonable person” as advocdimeglection or defeat of a candidatd. at
100.22(b).

Seemingly as an aside, CTP asserts that the FEGm=# (b) definition of express
advocacy is unconstitutional because it does rptire “magic words.”Seege.g, Pl. Pl Memo.
at 14, 19. In support of this claim, CTP misch&azes the Fourth Circuit's decisionlieake
Rather than requiring magic words, theakeCourt explicitly recognized that und&fRTL lla
“category of activity beyond the ‘magic words’ iddied in Buckley]is] regulable as the
‘functional equivalent of express advocacy.éake 525 F. 3d at 282. As a legal and practical
matter, the definition of “expressly advocating4t C.F.R. § 100.22(b) is indistinguishable
from theWRTL lltest for the “functional equivalent of express athay,” which the Supreme
Court described as whether an ad is “susceptibi®a&asonable interpretation other than as an
appeal to vote for or against a specific candila®¥RTL Il 127 S.Ct. at 2667. In tHRTAO
decision last monitthe district court agreed that the two standardsratistinguishable,
explaining:

[T]he test in section 100.22(b) is the same analgsiwas enumerated_in WRTL

WRTL required that the ad be deemed express advocatyifahe ad is

susceptible to no reasonable interpretation ot &in appeal to vote for or

against a specific candidate.” 127 S. Ct. at 266&ction 100.22(b) states that

express advocacy can be found if “reasonable nuadkl not differ as to

whether it encourages actions to elect or defeatoormore clearly identified

candidate(s).”_Because section 100.22(b) is Mistuhe same test stated by Chief

Justice Roberts in the majority opinion of WRTL,the test enumerated in
section 100.22(b) to determine express advocacgristitutional

RTAQ 2008 WL 4416282, at *11 (emphasis added). Furibee, the Fourth Circuit iheake
characterized th&/RTL llstandard as “sufficiently ‘protective of politicgheech’ to allow
legislators to regulate beyomiickley’s‘'magic words’ approach.Leake 525 F. 3d at 282,

quotingWRTL 1} 127 S. Ct. at 2669 n.7. For this reason, CTR&sing assertions that the
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subpart (b) definition of express advocacy is ustitutional should be disregarded by this
Court.

CTP’s principal objection to the FEC’s PAC-statungoecement policy is that the FEC’s
application of thdBuckley“major purpose” test is vague and overbro&eéePIl. Pl Memo. at 20.
Specifically, CTP argues that, in assessing whetlggoup must register and operate as a
“political committee,” the FEC has improperly expad its “major purpose” inquiry by
examining whether a group’s major purpose is “Faldeampaign activity” rather than what CTP
calls the “narrower” standard of whether the greupajor purpose is the “nomination or
election of a candidate.” PI. Pl Memo. at 20.

There is no basis for this purported distinctiod,andeed, the Supreme Court has used
the tests interchangeably. FEEC v. Massachusetts Citizens for L4&9 U.S. 238 (1986)
(“MCFL"), the Court held that a non-profit ideologicakgoration was not subject to the ban on
express advocacy expenditures that applies to éssicorporationsSee2 U.S.C. § 441b. The
Court noted, however, that MCFL could be requiedegister and operate as a “political
committee” if it met the “major purpose” test setth in Buckley. According to the Court, “it is
undisputed on this record that MCFL” is not an writihe major purpose of which is the
nomination or election of a candidateMCFL, 479 U.Sat 253 n.6. But, the Court noted that:

[S]hould MCFL'’s independent spending become soresxte that the

organization’s major purpose may be regarded apamm activity the

corporation would be classified as a political cattee. As such, it would

automatically be subject to the obligations andrie®ns applicable to those
groups whose primary objective is to influence foxdi campaigns

Id. at 262 (emphasis added).
Thus, theMCFL Court set forth th&uckleystandard — whether the group’s major
purpose is “the nomination or election of a cantitia and then equated that test to whether the

group’s “major purpose may be regarded as camaitivity.” The distinction CTP draws
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between the two standards simply does not exi$P &mits as much when it notes that the two
tests set forth iIMCFL are “synonyms” for each other. Pl. Pl Memo. at Z0wus, the FEC’s
formulation of the “major purpose” test as one #edmines a group’s “Federal campaign
activity” is fully permissible undeBuckleyandMCFL.

The district court irRTAOIlast month rejected precisely the claim made hgréTP:

RTAO further alleges that the FEC has failed tomorate the Bucklegtandard

and has therefore gone beyond its statutory auyhoyimaking the major

purpose test to focus ofetleralcampaign activity.” (Compl. § 79) (emphasis

added)._There is really no difference between ‘[waign related,” as enumerated

in Buckley and “campaign activity” as the FEC caoslifin the requlation 72
Fed. Reg. at 5601.

RTAQ 2008 WL 4416282, at *14 (emphasis added).

In addition, CTP objects that the FEC’s implemdnotabf the “major purpose” test, as
set forth in its most recent statement on the questeeFEC Notice 2007-3, “Political
Committee Status,” 72 Fed. Reg. 5595 (Feb. 7, 2@0w) in recent enforcement actions, is an
overbroad and unbounded inquiry into “vague andemyssible” factors. Pl. Pl Memo. at 21.
Again, this objection is unwarranted.

The Supreme Court IMCFL described political committees as “those groupssgho
primary objective is to influence political campasy’ 479 U.S. at 262. CTP argues that as a
constitutional matter, this test must be narroveedrily two permissible inquiries. First, CTP
claims that the FEC can examine whether a groupisributions and express advocacy
expenditures constitute a majority of its totabdissements. PIl. Pl Memo. at 21-22.
Alternatively, CTP states that the FEC can exaraigeoup’s “organic documents” — but only
those documents — to determine if they containeaipress intention” to operate as a political

committee.ld. According to CTP, it is impermissible for the o make any other inquiry.
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But these are limitations that CTP simply makes ltgites no support in the law for
them, and there is none. The test set forth bystigeme Court is whether a group’s “major
purpose” or “primary objective” is “the nominatian election of a candidate” or “campaign
activity” or “to influence political campaigns.” HE Court did not limit the scope of the inquiry
about how this “major purpose” determination i9omade, and certainly did not do so along
the lines suggested by CTP.

To the contrary, a federal district court in Wagjtan, DC recently approved the FEC'’s
“fact intensive approach” to this major purposesdeination. Shays v. FEC511 F. Supp. 2d
19, 29 (D.D.C. 2007). There, the plaintiff soughtequire the FEC to issue a regulation
specifying the standard for the “major purpose’edeination. The FEC defended its decision
make “major purpose” determinations on a case-l3g-tasis, principally through enforcement
actions, arguing that the major purpose doctrieguires the flexibility of a case-by-case
analysis of an organization’s conduct,” includivghether there is sufficiently extensive
spending on federal campaign activity,” “the comt@ia group’s] public statements,” “internal
statements of the organization,” “all manner of dhganization’s spending” and “the
organization’s fundraising appealdd. The district court approved the FEC’s approacthing
that “Buckleyestablished the major purpose test, but did natrtiesits application in any
fashion.” Id.; see also FEC v. MalenicB10 F. Supp. 2d. 230, 234 (D.D.C. 200q)otingFEC
v. GOPAC 917 F. Supp. 851, 859 (D.D.C. 1996) (“An orgah@as purpose may be evidenced
by its public statements of its purpose or by otheans, such as its expenditures in cash or in
kind to or for the benefit of a particular candelat candidates.”).

Indeed, inLeake the Fourth Circuit described the test as an myguto whether an

organization has the major purpose “of supportingpposing a candidate” and said that
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political committee status is “only proper if arganization primarily engages in election-related

speecti’ 525 F.3d at 288 (emphasis added). The coutiidéu said that the test is to be
implemented by examiningyter alia, whether “the organization spends the majoritysof

money on supporting or opposing candiddtdd. at 289 (emphasis added). None of these

formulations states or implies the kind of highdgtricted inquiry which CTP assumes.

The Fourth Circuit inLeakealso suggested that the major purpose test could be
implemented by reviewing an organization’s bylawsther statements expressing its primary
purpose, or by reviewing how it spends a majoritgsofunds. 525 F.3d at 289. But the Fourth
Circuit expressly did not reach NCRL’s suggestioeré — the same claim made by CTP here —
that these were the onpermissible inquiries: “While this standard woublel constitutional, we
need not determine in this case whether it is tiig manner in which North Carolina can apply
the teachings dBuckley! Id. at 289 n.6.

In rejecting virtually the same claim made here, dstrict court irRTAOIlast month
said:

To determine what a “major purpose” is, courts haaenitted evaluation of
public statements, an organization’s spending atrdmitions, letters to primary
contributors, and other non-public statements. riSduave even mentioned that
when an entity organizes itself as a 527, it ihérently indicative of its choice to
principally engage in electoral activity, which goelong way to satisfying the
major purpose test.” ...

The FEC rule is flexible with a “case-by-case as@fyof conduct including
spending on Federal campaign activity, spendingtbar activities, analysis of
public statements, declaration of purpose on wepkihdraising appeals, and
similar types of activities. 72 Fed. Reg. 5599)%6 Because the FEC employs
the same factors the Supreme Court has approvbese aforementioned cases,
Plaintiff's claim of overbreadth appears to be lagkand therefore will likely not
succeed on the merits

RTAQ 2008 WL 4416282, at *14 (citations omitted) (erapis added).
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Finally, CTP argues that ireakethe Fourth Circuit disapproved a North Carolina la
which established the test for political commitsé&tus as whether a group had rfaajor
purpose to influence campaigns. The court helgpgpropriate test und&uckleyis to decide
whether a group has “thenajor purpose to influence campaigriseake 525 F.3d at 289-90.
However, CTP goes on to incorrectly state thatBteC’'s enforcement policy regarding PAC
status does not followeaké in this regard. PIl. Pl Memo. at 19. There isconflict between
the Leakeruling and the rule as applied by the FEC — whildo uses a test of “the” major
purpose.See72 Fed. Reg. at 5601 (“Not only must the organirahiave raised or spent $1,000
in contributions or expenditures, but it must aiddidlly have themajor purpose of engaging in
Federal campaign activity.”) (emphasis added).

In short, the Supreme CourtBuckleyadded the “major purpose” test as a gloss on the
statutory definition of “political committee” in der to_narrowthe sweep of the statutory
standard. But neither the Supreme Court nor anwgid@ourt has constricted the scope of the
inquiry that the Commission is to use in makingrajor purpose” determination as narrowly as
CTP here proposes. This Court should reject CaRjaments and uphold the FEC’s PAC-
status enforcement policy and implementation ofntlagor purpose standard.

CONCLUSION

For the foregoing reasons, the challenged “eleegang communication” disclosure
requirements and the FEC’s procedures for detengian organization’s “political committee”
status, including its implementation of the undedy‘major purpose” test, do not violate the
First Amendment. Accordingly, this Court shoulddithat CTP is unlikely to succeed on the

merits of its challenge and deny CTP’s motion f@re&liminary injunction.
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UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
NORTHERN DIVISION
No. 2:08-cv-00039

HOLLY ANN KOERBER and
COMMITTEE FOR TRUTH IN POLITICS, INC,,

Plaintiffs,
ORDER
V.

FEDERAL ELECTION COMMISSION,

Defendant.

S N N N N N N N N N N N

Pending before the Court is an unopposed motion by the Campaign Legal Center and
Democracy 21 for leave to appear in this cause as amici curiae. For good cause shown, the
motion for leave to participate as amici curiae by the Campaign Lega Center and
Democracy 21 is hereby GRANTED.

This day of October, 2008.

MALCOLM J. HOWARD
Senior U.S. District Judge



