" USCA Case #12-1418  Document #1400149 ~ Filed: 10/17/2012 Page 1 of 5

UNITED STATES COURT OF APPEALS
FOR DISTRICT OF COLUMBIA CIRGUIT

0CT 17 2012
e Anited States Court of Appeals
RECEIVED - for the

Bistrict of Columbia Circuit

GARY E. JOHNSON; JAMES P. GRAY) Case No. 12-_ 121418
and GARY JOHNSON 2012, INC.,

Petitioners

VS.

FEDERAL ELECTION COMMISSION,
and UNITED STATES OF AMERICA

Respondents.

PETITION FOR REVIEW

Gary E. Johnson, James P. Gray and Gary Johnson 2012, Inc., each of whose
interests are identical in the matter and therefore it is practicable for them to join
together in this petition, and pursuant to section 9011 (a) of the Internal Revenue
Code, 26 U.S.C. §9011(a), and Rule 15(a) of the Federal Rules of Appellate
Procedure, hereby petitions this Court for review of final determination and action of
the Federal Election Commission, /n the Matter of Final Determination on Eligibility
and Entitlement for (General Election Public Funds — Governor Gary Johnson and
Judge James Gray, FEC No. LRA 905 (Sept. 18,2012) (“FEC Final
Determination”). A copy of the FEC Final Determination is attached to this Petition
as Exhibit 1. Venue lies in this Court pursuant to 26 U.S.C. §9011(a) and 28 U.S.C
§2343.
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Gary E. Johnson is the former Governor of the State of New Mexico, a
resident of that state, and the nominee of the Libertarian Party for the office of
President of the United States. James P. Gray is a retired judge of the Superior
Court of the State of California for thé County of Orange, and is the nominee of the
Libertarian Party for Vice President of the United States. Their authorized
campaign committee is Plaintiff Gary Johnson 2012, Inc, and it is based in Salt
Lake City, Utah. The names of Johnson and Gray will appear this November as
candidates for president and vice president on the ballots of not less than 47 states
and the District of Columbia.

Defendant FEC is the government agency with the obligation under the
Presidential Election Campaign Fund Act, 26. U.S.C. §9001, et seq. to disburse
pre-general election federal funds to candidates.

On May 5, 2012, Plaintiff Johnson received the nomination of the
Libertarian Party for President of the United States, and Plaintiff Gray received the
nomination of the Libertarian Party for Vice President of the United States. The
scheme for pre-general election funding for third party candidates is set forth in 26
U.S.C.§9004 (a)(2)(A)' which provides, in its entirety, that, “[t]he eligible
candidates of a minor party in a presidential election shall be entitled to payments
under section 9006 equal in the aggregate to an amount which bears the same ratio
to the amount allowed under paragraph (1) for a major party as the number of
popular votes received by the candidate for President of the minor party, as such
candidate, in the preceding presidential election bears to the average number of
popular votes received by the candidates for President of the major parties in the
preceding presidential election.” Johnson is an “eligible candidate” within the
ambit of this section, as that term is defined in §9002(4) and §9003(a) and ( ¢).

'All further statutory references are to 26 U.S.C., unless otherwise noted.
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On May 8, 2012, through counsel, Petitioners Johnson, Gray and their
authorized campaign committee Gary Johnson 2012, Inc. applied by letter to the
FEC for public funds for the general election, asserting their entitlement to such
funding under §9004 (a)(2)(A). On June 11, 2012, at the FEC’s request, Johnson
and Gray sent a separate letter to the FEC requesting funding. Subsequently, on
June 27, 2012, also at the FEC’s request, Johnson and Gray sent the FEC a Letter
Agreement in connection with their application. The request included a request for
an extension of time, and subsequently the FEC granted this time extension. On
September 18, 2012 the Commission acted to deny the Petitioners’ request for
General Election funding. This action directly and adversely impacts Petitioners.

Johnson, Gray and Gary Johnson 2012, Inc. seek relief from the
Commission’s action on the grounds that it is arbitrary, capricious, in excess of the
Commission’s statutory authority, and otherwise not in accordance with law.
Accordingly, Petitioners request that this Court hold unlawful, vacate and set aside
the FEC Final Determination and issue a writ of mandate, or other appropriate
relief, directing it to immediately (prior to the November 6, 2012 election) disburse
to Petitioners the sums they are entitled to under the law for general election

funding.

Respectfully submitted,
Gary E. Johnson ‘waRolf Jensen* . =
James P. Gray CounsSI57 f Record
Gary Johnson 2012, Inc. JENSEN & ASSOCIATES, APC, Trial Lawyers
280 South 400 West 650 Town Center Drive, 12t Floor
Suite 200 Costa Mesa, California (714) 662-5538
Salt Lake City, UT 84101 (714) 662-5528
October 16, 2012 Counsel to Gary E. Johnson, James P. Gray and

Gary Johnson 2012, Inc.

*Application for Admission filed concurrently herewith
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UNITED STATES COURT OF APPEALS
FOR DISTRICT OF COLUMBIA CIRCUT
0CT 1% 2012 United States Court of Appeals
for the
RECEIVED Bistrict of Columbia Civenit

GARY E. JOHNSON: JAMES P, GRAY) CaseNo.12- 12-1418
and GARY JOHNSON 2012, INC.,

Petitioners

VS.

FEDERAL ELECTION COMMISSION,
and UNITED STATES OF AMERICA

Respondents.

CORPORATE DISCLOSURE STATEMENT
Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure and D.C. Circuit Rule
26.1, Plaintiffs Gary E. Johnson, James P. Gray and Gary Johnson 2012, Inc. state as follows:
Gary Johnson 2012, Inc. is a nonprofit, non-stock, incorporated campaign committee
established under the Federal Election Act and authorized by Gary E. Johnson as his principal
campaign committee. It has no parent company, and has not issued any shares or debt securities

to the public; thus no publicly-held company owns ten percent or more of its stock.

Gary E. Johnson Paul Rolf Jensen*

James P. Gray Counsel of Re ord

Gary Johnson 2012, Inc. JENSEN & ASSOCIATES, APC, Trial Lawyers
280 South 400 West 650 Town Center Drive, 12% Floor

Suite 200 Costa Mesa, California (714) 662-5538

Salt Lake City, UT 84101 (714) 662-5528

October 16, 2012 Counsel to Gary E. Johnson, James P. Gray and

Gary Johnson 2012, Inc.

*Application for Admission filed concurrently herewith
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UNITED STATES COURT oF
) A
FOIEEISTRKJT OF COLUMBIA g‘l’gébg“

0CT 17 2019
RECEIVED

Anited States Court of Appeals
for the
Bigtrict of Columbia Circuit

GARY E. JOHNSON; JAMES P. GRAY ) Case No. 12- 12—-1418
and GARY JOHNSON 2012, INC.,

Petitioners

VS.

FEDERAL ELECTION COMMISSION,
and UNITED STATES OF AMERICA

Respondents.

CERTIFICATE OF SERVICE

I, Paul Rolf Jensen, hereby certify that copies of the following documents:
Petition for Review

Corporate Disclosure Statement DOCK@HY\@ 8‘?’\“720’16?\'\‘

Declaration of James P. Gray
Emergency Motion

have been served via first-class mail, postage prepaid, this 16™ day of October 2012, upon the

following parties:

Anthony Herman, Esq. The Hon. Eric Holder

General Counsel Attorney General

Federal Election Commission U.S. Department of Justice

999 “E” Street, N.W. 950 Pennsylvania Avenue, N.W.

Washington, D.C. 20463 Washington, D.C. 20530-0001
el e

October 16, 2012
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FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

September 18, 2012

VIA ELECTRONIC & CERTIFIED MAIL

Paul Rolf Jensen

Jensen & Associates, APC

650 Town Center Drive, Twelfth Floor
Costa Mesa, CA 92626

Re: Governor Gary Johnson and Judge James Gray (LRA 905)
Dear Mr. Jensen:

The Commission has considered the response filed on behalf of your clients,
Governor Gary Johnson and Judge James Gray, the nominees of the Libertarian Party for
the offices of President and Vice President to the Commission’s initial determination set
forth in the Notice — Initial Determination on Eligibility and Entitlement. On
September 18, 2012, the Commission made a final determination that Governor Johnson
and Judge Gray do not meet all applicable conditions for eligibility to receive payments
under 11 C.F.R. § 9004.2, and therefore are not entitled to receive any pre-election
payments of public funds for the general election pursuant to 26 U.S.C. § 9004(a) and
11 C.F.R. § 9004.2.

Enclosed is a Statement of Reasons that sets forth the legal and factual basis for
the Commission’s final determination. See 11 C.F.R. § 9005.1. Judicial review of the
Commission’s determination is available pursuant to 26 U.S.C. § 9011. If you have any
questions regarding the Comm1ssmn s determination, you may contact me at (202) 694-
1650.

Sincerely,

Associate General Counsel

Enclosure

(Page 6 of Total)



. j j
USCA Case #12-1418  Document #1400149 Filed: 10/17/2012  Page 2 of 36

BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
)
Final Determination on Eligibility and ) LRA 905
Entitlement for General Election Public )
Funds - Governor Gary Johnson and )
Judge James Gray )
CERTIFICATION

I, Shawn Woodhead Werth, Secretary and Clerk of the Federal Election
Commission, do hereby certify that on September 18, 2012, the Commission
decided by a vote of 6-0 to take the following actions in the above-captioned

matter:

1. Make a final determination that Governor Gary Johnson and Judge
James Gray do not meet all applicable conditions for eligibility to
receive payments under 11 C.F.R. §9004.2, and are not entitled to
receive any pre-election payments of public funds for the general
election pursuant to 26 U.S.C. § 9004(a) and 11 C.F.R. § 9004.2.

2. Approve the Statement of Reasons, as recommended in the General
Counsel’s Memorandum dated August 29, 2012, subject to replacing
“twice” with “in two ways” on page 7 as agreed to via email.

3. Approve the appropriate letter.

Commissioners Bauerly, Hunter, McGahn II, Petersen, Walther, and

Weintraub voted affirmatively for the decision.

Atest:
Seglmber K 21 @Wﬂ/iﬂm% s
{ Date ' Shawn Woodhead Werth

Secretary and Clerk of the Commission
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
Governor Gary Johnson and ) LRA # 905
Judge James Gray )

STATEMENT OF REASONS IN SUPPORT OF FINAL DETERMINATION ON
ELIGIBILITY AND ENTITLEMENT

I SUMMARY OF FINAL DETERMINATION

The Federal Election Commission (“Commission”) made a final determination on
September 18, 2012, that Governor Gary Johnson and Judge James Gray, the nominees of
the Libertarian Party for the offices of President and Vice President, respectively, are not
entitled to receive any pre-election payments of public funds for the general election
pursuant to 26 U.S.C. § 9004(a) and 11 C.F.R. § 9004.2. See 11 C.F.R. § 9005.1(b)(1).
The candidates do not meet the requirements for pre-election payments of public funds
because neither the Libertarian Party nor these individual candidates received 5% or more
of the vote in the previous presidential general election. See 26 U.S.C. § 9004(a)(2),
9002(7) and (8); 11 C.F.R. §§ 9004.2, 9002.7, 9002.8. This Statement of Reasons sets
forth the legal and factual basis for the Commission’s final determination.
IL. BACKGROUND

On June 15, 2012, Governor Gary Johnson and Judge James Gray, (the
“candidates”), the nominees of the Libertarian Party for the offices of President and Vice
President, respectively, submitted a letter of candidate and committee agreements and
certifications (**9003 letter”) applying for public funds for the general election.

Attachment 1. In a letter dated June 14, 2012 accompanying the candidates’ 9003 letter,
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Governor Gary Johnson and Judge James Gray
LRA 905
Page 2

counsel argues that the candidates are entitled to receive public funds under 26 U.S.C.
§ 9004(a)(2)(A) in the amount of $747,115.34.! Attachment 1.

Commission staff informed counsel that the 9003 letter was deficient in several
respects, and provided a draft letter for the candidates to complete and submit. The
candidates submitted an amended 9003 letter dated June 27, 2012, which was received on
July 5, 2012. Attachment 2. The amended 9003 letter omittéd information identifying
the person entitled to receive payments and the campaign’s designated depository, which
had been included in the original 9003 letter. The Commission concluded that, taken
together, the 9003 letters are sufficient and the candidates have met all applicable
conditions for eligibility to receive payments under 11 C.F.R. § 9003.1 and 9003.2.

The Commission initially concluded, however, that the candidates have not met
all applicable requirements of 11 C.F.R. § 9004.2 and are therefore not eligible to receive
pre-election payments of public funds. On August 2, 2012, the Commission made an
initial determination that Governor Johnson and Judge Gray are not entitled to receive
any pre-election payments of public funds for the general election pursuant to 26 U.S.C.
§ 9004(a) and 11 C.F.R. § 9004.2. See 11 C.F.R. § 9005.1(b)(1); Attachment 4.

The Commission notified the candidates of the initial determination by letter
dated August 6, 2012. The candidates responded by letter dated August 14, 2012, and

stated that they “disagree with your initial decision for the reasons stated in our attorney’s

! Prior to submitting the 9003 letter, counsel contacted the Commission by letter dated May 8, 2012,
which set forth the same arguments. Attachment 3. Counsel subsequently informed Commission staff that
his letter was not an advisory opinion request, but was intended to be a precursor to an application for
public funds, and that he expected that staff would contact him to inform him of what was required in an
application, Staff contacted him and referred him to 11 C.F.R. part 9003,
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Governor Gary Johnson and Judge James Gray
LRA 905
Page 3

letter, however, we have nothing further to submit and request that you immediately issue
your final determination.” Attachment 5.

III. FINAL DETERMINATION - CANDIDATES ARE NOT ENTITLED TO
PRE-ELECTION PUBLIC FUNDS

The Commission has considered the arguments incorporated by reference in the
candidate’s response to the initial determination. It now makes a final determination that
Governor Johnson and Judge Gray, the Libertarian Party nominees for the offices of
President and Vice President, respectively, are not entitled to receive any pre-election
payments of public funds for the general election in 2012. In summary, neither the
Libertari.an Party nor these individual candidates received 5% or more of the vote in the
2008 presidential general election. See 26 U.S.C. § 9004(a)(2), 9002(7) and (8);

11 C.F.R. §§ 9004.2, 9002.7, 9002.8. The Libertarian Party is not a “minor party”
because its candidate did not receive 5% or more of the vote in the previous presidential
general election, and these individual candidates did not run in the previous presidential
general election.’ See 26 U.S.C. §§ 9004(a)(2), 9002(7) and (8); 11 C.F.R. §§ 9004.2,
9002.7, 9002.8.

The Presidential Election Campaign Fund Act, 26 U.S.C. § 9001 et. seq. (“the
Fund Act”) provides two ways that a candidate of a non-major parfy may be entitled to
receive pre-election payments of public funds for the general election based on: (1) the
performance of the candidate’s party in the last presidential election, 26 U.S.C.

§ 9004(a)(2)(A); and (2) the performance of the current presidential candidate,

2 The Libertarian Party’s former presidential candidate, Bob Barr, received less than 5% of the
popular vote in the 2008 presidential election. Specifically, Mr, Barr received 523,713 votes, or 0.40% of
the popular vote in the 2008 election. See Federal Election Commission, Federal Elections 2008 at 5 (Jul.
2009). Governor Gary Johnson and Judge James Gray did not run in the 2008 presidential election.
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Govemor Gary Johnson and Judge James Gray
LRA 905
Page 4

personally, in the last presidential election, 26 U.S.C. § 9004(a)(2)(B). See also
11 C.F.R. §§ 9004.2, 9002.7, 9002.8. Neither criteria is satisfied here.

First, the Fund Act provides that the eligible candidate of a minor party whose
candidate in the previous presidential election received 5% or more of the popular vote is
entitled to pre-election payments of public funds. 26 U.S.C. § 9004(a)(2)(A); 11 C.F.R.
§ 9004.2. The Fund Act, at section 9002(7), defines the term “minor party” as a
“political party whose candidate for the office of President in the preceding presidential
election received, as the candidate of such party, 5 percent or more but less than 25
percent of the total number of popular votes received by all candidates for such office.”
26 U.S.C. § 9002(7); see 11 C.F.R. § 9002.7.

Section 9004(a)(2)(A) of the Fund Act applies only to candidates of a minor
party:

The eligible candidates of a minor party in a presidential election shall be

entitled to payments under section 9006 equal in the aggregate to an

amount which bears the same ratio to the amount allowed under paragraph

(1) for a major party as the number of popular votes received by the

candidate for President of the minor party, as such candidate, in the

preceding presidential election bears to the average number of popular

votes received by the candidates for President of the major parties in the

preceding presidential election.

26 U.S.C. § 9004(a)(2)(A) (emphasis added). See also 11 C.F.R. § 9004.2(b). Pursuant
to this provision, a minor party’s nominees are entitled to at least 5% and up to nearly
25% of the amount of public funds that major party candidates would receive. The
Commission has stated that “[n]Jon-major party candidates who were not candidates for

President in the preceding election, and who wish to qualify for pre-election funding in

the next following presidential election, can become eligible only as candidates of a
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Governor Gary Johnson and Judge James Gray
LRA 905
Page §

minor party.” See Advisory Opinion (“A0”) AO 2002-‘01 (Fulani) (Entitlement to pre-
election funding as a minor party under section 9004(a)(2)(A) may only be determined by
the vote totals received by that party in the previous presidential election), AO 1996-22
(Perot).

The candidates in this case do not meet the requirements to receive pre-election
paymenfs ﬁnder section 9004(a)(2)(A) because the Libertarian Party is not a minor party.
Rather, the Libertarian Party is a “new party” because its presidential candidate in 2008
received only 0.40% of the popular vote, so it is neither a major party nor a minor party.
See 26 U.S.C. § 9002(7) and (8); 11 C.F.R. § 9002.7, 9002.8. Unless the presidential
candidate of a new party qualifies for pre-election funding under 26 U.S.C.

§ 9004(a)(2)(B), see infra, a new party’s ticket can qualify only for post-election funding,
and then only if that ticket receives at least 5% of the total votes in the current
presidential election. 26 U.S.C. § 9004(a)(3).

Second, a candidate may receive pre-election payments of public funds based on
his or her individual performance in the preceding presidential election. If the individual
who is the nominee of a minor or new party in the current presidential election was also a
presidential candidate of any party, or no party, in the previous presidential general
election, and received 5% or more but less than 25% of the total popular ';/otes received
by all candidates, then that candidate and his or her running mate are entitled to pre-
election payments. See 26 U.S.C. § 9004(a)(2)(B); 11 C.F.R. § 9004.2(a) and (c); see
also AO 1996-22 (Perot) (Because Perot received over 5% of the popular vote in 1992,
he would be eligible for pre-election funding in 1996 if he obtained the nomination of

any non-major party and met the other conditions for eligibility.)
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Governor Gary Johnson and Judge James Gray
LRA 905
Page 6

The candidates here do not meet the requirements to receive pre-election
payments under section 9004(a)(2)(B) because Governor Johnson was not a candidate in
the 2008 presidential general election, and thus, could not and did not receive 5% or more
of the vote.

Counsel does not dispute that the candidates are ineligible for funding under
section 9004(a)(2)(B), based on the candidates’ individual past performance. Instead,
counsel argues that the candidates are entitled to receive public funds under 26 U.S.C.

§ 9004(a)(2)(A) in the amount of $747,115.34, which is .81% of the $92,241,400 a major
party candidate would receive, because the Libertarian nominee in 2008 received “.81%
of the average vote of the major party candidates.” Attachment 1 at 2. Counsel contends
that nothing in section 9004(a)(2)(A) “imposes a 5% threshold” and that the 5% threshold
only applies to section 9004(a)(2)(B). /d. Moreover, counsel contends that the
definitions of “candidate” and “minor party” in 26 U.S.C. § 9002(2) and (7) are only
applicabie to 26 U.S.C. § 9004(a)(2)(B) and are “not relevant to” 26 U.S.C.

§ 9004(2)(2)(A). Id. Counsel asserts that the different language in the two subsections
indicates that the “draftsmen of § 9004(a)(2) intended the five percent threshold to apply
to section (B) and not subsection (A).” Id. Counsel further argues that 26 U.S.C.

§ 9004(a)(2)(A) only has meaning when the minor party candidate received less than 5%
of the vote, and “subsection (B) governs all situations when the candidate received 5% or
more in the preceding election.” 7d.

In essence, counsel argues that Congress did not intend for the term “minor
party,” as used in section 9004(a)(2)(A), to incorporate the meaning of the term “minor

party” as defined in section 9002(7). Counsel appears to be arguing that because section
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Governor Gary Johnson and Judge James Gray
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9004(a)(2)(B) already accounts for the situation where the party’s nominee “received 5
percent or more but less than 25 percent of the total number of popular votes” in the last
election, applying the statutory definition of “minor party” to section 9004(a)(2)(A)
would render the two subparagraphs redundant. But this argument misunderstands the
difference between the two subparagraphs.

Subparagraph (A) turns on the party’s previous nominee’s performance in the last
election, no matter who that norﬁinee was. The entitlement belongs to “the eligible
candidates of a minor party in a presidential election,” 26 U.S.C. 9004(a)(2)(A), with
status as a minor party dependent, as defined in section 9002(7), on the party’s past
performance. Subparagraph (B) turns on the current nominee’s individual performance
in the past election. The entitlement belongs to “the candidate of one or more political
parties (not including a major party) for the office of President” if the candidate “was a
candidate for such office in the preceding presidential election” and “received 5 percent
or more but less than 25 percent of the” popular vote. This entitlement can be held by the
nominee of either a minor or a new party, but not the nominee of a major party. 26
U.S.C. § 9004(a)(2)(B). Rather than being redundant, subparagraph (B) expressly
contemplates a scenario where an eligible candidate of a “minor party” may qualify for
funding in two ways — based both on the minor party’s performance and the candidate’s
personal performance in the prior presidential election — and adjusts the formula for
funding accordingly.

The Commission’s regulations at 11 C.F.R. § 9004.2 further clarify the statutory
requirements for pre-election funding. Section 9004.2(b), applying 26 U.S.C.

§ 9004(a)(2)(A), provides that the eligible candidate of a “minor party whose candidate
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Govemor Gary Johnson and Judge James Gray
LRA 905
Page 8

Jor the office of President in the preceding election received at least 5% but less than
25% of the vote is eligible to receive pre-election payments.” 11 C.F.R. § 9004.2(b)
(emphasis added). Section 9004.2(c), applying 26 U.S.C. § 9004(a)(2)(B), provides that
the nominee of a new party is entitled to funds only “if he or she received at least 5% but -
less than 25% of the total popular vote in the preceding election” (emphasis added).
Moreover, the Commission has interpreted the section 9004(a)(2)(B) entitlement as
determined by the candidate’s personal past performance in the prior presidential
election. See AO 1996-22 (Determining that Ross Perot would be entitled to pre-election
payments of public funds in the 1996 general election based on his performance as an
independent candidate in the 1992 general election, assuming other eligibility
requirements were met). The Commission’s long-standing interpretation is far more
consistent with the statutory text than counsel’s interpretation, which would read out of
the statute a defined term where it makes a practical and significant difference.

Consequently, because the Libertarian Party’s presidential nominee in the 2008
general election received less than 5% of the total popular vote in that election, the
Libertarian Party is a “new party,” and its nominees in the 2012 presidential election have
no pre-election entitlement to public funds under 26 U.S.C. § 9004(a)(2)(A). Moreover,
because Governor Gary Johnson was not a candidate for President in the 2008 general
election, neither he nor his running mate, Judge James Gray, have any pre-election
entitlement to public funds under 26 U.S.C. § 9004(a)(2)(B).
IV. CONCLUSION

Based on the foregoing, the Commission has made a final determination that

Governor Gary Johnson and Judge James Gray do not meet all applicable conditions for
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Governor Gary Johnson and Judge James Gray
LRA 905
Page 9

cligibility to receive payments under 11 C.F.R. § 9004.2, and are not entitled to receive
any pre-election payments of public funds for the general election pursuant to 26 U.S.C.
§ 9004(a) and 11 C.F.R. § 9004.2,

Attachments

1 9003 Letter with cover letter dated June 14, 2012 submitted by Governor Gary
Johnson and Judge James Gray

2 Amended 9003 Letter

3. Letter from Paul Rolf Jensen to Anthony Herman dated May 8§, 2012,

4. Notice — Initial Determination on Eligibility and Entitlement (approved August 2,
2012)

5. Letter from Gary Johnson to the Commission dated August 14, 2012
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Via FedEx #8564 3929 6133
14 June 2012

Anthony Herman, Esq., General Counsel
Federal Election Commission

999 “E” Street, N.W.

Washington, D.C. 20463

Dear Mr. Herman,

Further to my letter to you of May 8, 2012, please find enclosed a letter and certification in
accordance with your regulations from my clients, Governor Gary Johnson, and Judge James
Gray, the nominees of the Libertarian Party for the offices of President and Vice-President. With
that, and this letter, they apply for general election funding,

26 U.8.C.§9004 (a)(2)(A) provides that, “{t}he eligible candidates of a minor party in a
presidential election shall be entitled to payments under section 9006 equal in the aggregate to an
amount which bears the same ratio to the amount allowed under paragraph (1) for a major party
as the number of popular votes received by the candidate for President of the minor party, as such
candidate, in the preceding presidential election bears to the average number of popular votes
received by the candidates for President of the major parties in the preceding presidential
election,”

There is nothing in this subsection that imposes a 5% threshold; the next subsection is where that
floor is imposed in order to receive funding. Likewise, the language of the next subsection,
(a)(2)(B) refers 1o instances where the candidate was also a candidate for President in the
preceding presidential election—thus additionally differentiating subsection (A) from subsection
(B). Govemor Johnson is an *“eligible candidate” within the ambit of subsection (A) as that term
is defined in §9002(4) and §9003(a) and ( ¢). With regard 1o the term “candidate™ in §9002(2),
as opposed 1o “eligible candidate™ in §9002(4), we believe that term is applicable only to §9004
(2)(2)(B) and not relevant to (a)(2)(A). For the same reason, we aver that the definition §9002
(7) of “minor party” is only relevant to §9004 (a)(2)(B) and not relevant to (a)(2)(A).

W TACRMEND .
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Anthony Herman, Esq.
14 June 2012
Page two

In summation, we submit that the draftsmen of §9004(a)(2) intended the five percent threshold to
apply to subsection (B) and not subsection (A) and accordingly made this clear by the use of
different language in the two provisions. Put differently, it would render subsection (A) utterly
meaningless to apply the 5% threshold to its grant of funds, because subsection (B) governs all
situations when the candidate received 5% or more in the preceding election. Ergo, subsection
(A) only has meaning in circumstances when the minor party candidate received less than 5%; no
other reading of subsection (A) allows it to have any applicability. Statutes must be read so as to
give them effect, and interpretations that have the effect of vitiating the effect of a statute are
improper. Wart v. Alaska, 451 U.S. 259, 267 (1981); Stewart v. Smith, 673 F.2d. 485, 492 (D.C.
Cir. 1982).

Accordingly, and based on the plain meaning of §9004(a)(2), The Johnson/Gray campaign is
entitled to funding at this time.

In 2008, the Democrat nominee received 69,498,215 votes; the Republican nominee received
59,498,240; the Libertarian nominee received 523,713 votes, The average of the two major party
votes is 64,498,228, The Libertarian nominee thus received 523,713/64,498,228, or .81% of the
average vote of the major party candidates.

This cycle, the major party candidates will each receive $92,241,400.00. Based on this,
Govemor Johnson’s position is that he is entitled to receive .81% of that number, which is
$747,115.34. The Govemor, by this letter, hereby requests this amount be disbursed to his
campaign forthwith for the reasons set forth above.

Sin_ccrely yours,

.t

N /"" ! ‘ P ' .
',r';;/, S ! (' ‘¢ ;A 2 .,‘-"J';/f'.' I'{T"_""" ? ‘\-—-"
I PAUL ROLF JENSEN/ -

ATTACHNEND _..l..u_,,m_
Page L= ot

- .
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Jane 11,2012

Caroline C. Hunter, Cheitman
Federnl Election Commission
999 E. Sueet, N.W,
Washington, D.C, 20463

Dear Madan Chairman:

As presidential and vice-presidamial candidate secking w decome cligible 1o receive
Presidential geacra) election funds, § certify sad agreo w0 the following pravisions as presoribed 8t
11 CFR §9003.1 and {1 CFR §9003.2.

1 In ascoedance with 11 CFR §5003.1(a)(2) und 11 CFR §9003.2(b), | cerlify that
we are secking the nominees of the Libertarian Party for election to the Office of
President and Vico-Presidert, respettively, and have qualified to appoer on the
ballos for the genern] cloction in fen or more States, and heroby yequest pursusnt
to 1] CFR §9003.7(3)(2) that you extend the deadline for our submission ol this
request to the date you recuive this Jetter.

1L Inaccordsoce with 1) CFR §9003. 1(bX1), 1 scknowledge that T have the barden
of proving that disbursements made by me, and sny of my suthorizad
committee(s) or ageats are qualified caupaign expenses a3 defined at 11 CFR
§5003.5.

1. Pursuxntio {1 CFR §9003.1(b)2), { and my authorized commitioe(s) will comply
with the documentxtion requirernenzs set forth in 11 CFR §9000.5.

IV,  Upon tho request of the Comuiission, { 20d ray suthorized commitioe(s) wil!
supply an explmation of the connection between aay disbursement made by me ar
authortzsd commitiee(s) and the campaign as prescribed by 11 CFR

wy
§9003.1(b)G3).

v, I sccordmmee with § | CFR $9003.1(b)X4), ] and oy authorized conatsittec(s)
agree © keep and fumish to the Camumission all docnmentation relating 1o receipts
and disbursemnents including any books, reconds (including bask records for all
accoonts) ail docimentation required by law, inchuding those required to be
roaimtained under 11 CFR 9003.5 and othey infornation that the Comunission may

reqocst,
RS fi-v'ﬂ-"\;'::?ﬁ - -..'.._—5.....
DEED eemiimee O o mm
o vy 1o-8ea-E0s ¥oesnJdd a3ey 50:L0 21 €1 unr
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VI, Asprovided at 11 CFR §9003,1(bX4), | acd my susthorized committee(s) agres 10

MMMquomisnudlmmMng

thpulmhlﬁn;tqbooh (ichufing benk records forall

2

VL

Commission mey requast. If | or my esthorized committee(s) maintains or uses
camputerived jnfbrmation covtaining ary of the catcgories of dums Jisted in 11
CFR §9003.65(s), the commitiee; will provide computerizad soagnedic mesdia, yuch
amdcupuumcdim containing the computerized tnformation
t the timey specified in 11 CFR §9007.1(b)(1) that meet the requiremens of 11
CFR §9003.6(b). Upon request, documentuion oxplaining the computer system's
softwaze capabilities sial) be provided and such personoe! as are neccssury to
expiain the operation of the compurer systemn’s software and the
Mmmﬁwmwmhwm:)mummm

As prescribed at [1 CFR §9003.1(bX5), [ and oy authorized committee(s) will
obtain and furnish to the Commission apon regquest sl documentation relating to
funds reocived and disbursements ade on iy betwlf by other political
coamittees and orgenizations associated with me.

Jand my anthorized commitioe(s) shall perrnit an asdit and exemination puzsuant
ta 1} CFR §9007 of all recoipty md disbursements, including those made by e,
mwwmws)ﬂwwwmnwwm
expenditures on myy behalf or on behalf of my authorized commilttec(s). § and my
axthorized committee(s) shall also provide any material required in comection
with an sudit, investipation, or examination. ltadwyuahndmdmmme(-)
shall fcilitate the sudit by making sveilable tn ooe ceatal location, office space,
recards and such personnal a9 are mecessary to conduct the sudit and examination,
and shall pay agy smotnts roquired 10 be repaid undex 11 CFR part 9007,

Pursuant to 11 CFR §5003.1(b)7), the person list=d below is entitled to veceive
peyments fom the fund oo my bebalf, which will be deposited ioto (he listad

depository, which | have dexignated ss the campaign depository, Any chunge in
the mfeation shall not be effecti ve uniil submincd w

the Cocunlssion lnllcn:yagncdbymwthcfmofmyumw
principal campaign commitwe,

Nune of Persan: Chet Goodwin
Mailing Address: 230 South 400 Went Suin 220
Salt Lat Clty, Utah 84101

Designated

Depositoty: Zions Bagk

Address: 455 East South Temple
South Lake City, Utsh #4111

Nams of Account: Gary Johnson 2012

¥¥10-SB6-509 soRsSnNJUd ¥3eY

L TAVAREN Y ¢ eemtegatn e

Znca,

.9

-

e50:L0 21 ET unr
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X. [ agree that | and my atharized comimition(s) shall comply with the applicable
: requiremants of 2 USC §431, ef seq.; 2 USC §900], et seq.; and the
Counmnission"s Regulations at 1§ CFR parts 100-400, snd 9001-9012.

XL !agree that | snd my suthorized committes(s) shall pay any civil pogaities
inctoded in a conclliztion agreement or othorwise imposcd under 2 USC §437g
against me, or either of ut, my authorived commities(s), or any agent thereof.

XIL  Pususoito 11 CFR §9003, L(W)X(10), sny television commereial prepared o
disridutad by ma or my suthorized commitiee(s) will be prepared in o mummey
which ensures that the commercial contxing or i accompenled by closed
captioning of the oral comters of the conzmercial to be droadeast in line 21 of the
vertical blavking interwal, or ix capable of heing viewed by deaf and bearing
impaired M;mmymm:ﬂemmdmﬂoybl&\en of the

vertical blanking fuierval,

[ further certify, under penatty of pegury of the taws of the United States, that ncither 1,
nor ruy wuthorized comumitiee(s) bas incarred, nor will it tocur, quetifiod campaign expenses in
excess of the aggregate pryments to which the cligible candidates of 3 major party are entitled
under 11 CFR 9004.1, Talso so centify that no contritutions to defizy qualified campaign
expenses will be accepred by mo or my authorived committee(s), except to the extent, f ey, that
tha qualified campaipgn expenses incrrred sxoeed the sggregate payrmeats received by we fom
the Fund under 11 CFR 9004.2. ,

| farther cortify uader peoalty of pecjury of (o Jawvs of the United States that [ will nat
knowingly make expenditures fom my personsd fands or fom the porsonal Amds of any
imsmodiate Semily, b connection with mry campaign for the affice of President and/or Vice
Presidend, in excess of $50,000.00 in the aggregate.

|

T EAVEREN U v e gy

L Bt OB D
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T arey A, oS
Jun 27 12 07:088 Katy Prusaok 506-998-~0144

Foders| Blection Commission
999 B Strect, NW
Washington, DC 20463
DurCommissionc:s:

Pursuant to 26 U.S.C § 5003 and 11 C.F.R. § 9003.1, this Letter Agrecment certifies thar
astheminmcfhubmianmﬂxhwémdemmmn we and owr
authorizad commitices (collectively “we™ or “us™) agree to comply with the following
provisions set forth in 11 C_F.R. § 5003.1(b}:

(1) We bave the burden of proving that disbursensents made by us or our agents are
qualified campaipgn expenses as defined in 11 CF.R. § 9002.11.

?gogg;vﬂlmﬂymmdmmmmuimmbtmuu C.FR.

@) Wemﬂmvxdemexptawou,maddiumlomplymzmmcdowmﬁon
requitements, of the coanection between any disbursnmnents made by os md the
carnpaign if requested by the Commission

(4) We will koep and furaish to the Commission al} documentation relating o
receipts and disbursements inchuding any books, records (including bank records for
all accounts), all documentation tequired by this subchapter (including thove required
o be mamtained under 11 C.R.R. § 9003.5), and other information that the
Cormission may requast, If we maintain o use computerized tnfixnistion contalning
mny of the categaries of data listed tn ) | C.F.R. § 5003.6(s), the commiteee will
provide magnetic or optical media containing the computexized information that
moets the requirements of 11 C.ER. § 9003.5(b) as the times specified in 11 C.FR. §
9007.1{b)X1). Upon request, docurentation explaining the computer system's
softwere capabilideg will be provided, and such personnel as are necessary 1o explain
the gperation of the computer sysiem’s software and the compeiterized information
prepared or maintained by the compmitice will also be wade avallable.

(S) We will obeain srd farmish to the Commissian upon request all documentation
redating 0 funds reocived and dishursements made on our behalf by other political
cogunittecs and arganizations sasociated with us,

(6) We will permif ant audit and examixtation pursnant o 11 C.F.R. part $007 of all
receipts and disbursements including those madc by us end auy ageat of parson
sutharized W make expenditurcs on ous behalf, We will facilitate the sndit by making
available in one central location, office space, records and such personned as are

TUlhnit e o

Page 17 of 36
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necessary 10 conduct the audit and cxamination, and will pay my amounts required
under 11 CF.R. part 9007,
(7) Pursuant o (1 CF.R. part 103 and {1 CF.R, § 90052 the persop listed below is
entited W receive pryments from the Fund on our behalf.
Name
Miiling Address
City, Statz, ZIP
Such funds will be deposited into the listed depository:
Bank Name
Bank Address
City, State, Zip
The accoumt name is:
(8) We will comply with the applicable requirements of 2 U.S.C, 431 et seq., 26
U.8.C. 9001 et req., and the Commission's reguintions at 1 | CF.R. parts 100-300,
and 90Q1-9012.
(9) We will pay any civil penalties incladed in a conciliation agreement ox otberwisc
tmposed under 2 U.S.C. § 4373,
(10) We sgree that sy television commercial prepared or distribanted by us will
contain closed captioning of the oral comtent of the commercial 20 be broadeast in line
21 of the vertica] blanking interval, or be capable of belng viewed by deaf and
hearing impaired tndividuels via any comparshlz successor technology to line 21 of
the vertical blanking integval.
Additionally, purseant to 26 U.S.C, § 9003 and 11 C.F.R. § $003.2, and under penaity of
pejury, we cestify:

{1) That we have not incurred and will not incur qualified campaign expenscs in
excess of the sggregme pryments 1o which the efigible candidates of a magor party are
cutited under 11 CF.R. § 5004.1.

(2) That no conuibutions t defiay qualified campaign expenses have been or will be
accepied by us exoépt to the extent thet the qualificd campaign expenses incred
exceed ths aggregate paymeots we received from the Fund under 11 CF.R § 9004.2.

(@) That the Presidential and Vice Presidential pominees will not knowingly make

expcnd:amﬁmwm fmds or the persomal fands of our immediate family,
in coanection with our campaign for the affice of President tnd Vice President of the

United Staey in cxcess of $30,000 in the aggregate.

(Page 23 of Total)
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Signed:

Aopu i YeRonnene _alaal

/@, (- L7 /2
for Vice President Date

.:“I‘LACH.“‘.E:.’A._LT-.*
ien ._.g..... an MV TN
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JENSEN & ASSOCIATES, APC . ind Lougess

650 Town Cenrer Drive ¢ TwErrtn FLoon ¢ COSTA MEaa, Ca 92626
(7214) 662.5528 Voice » (714) 708:2321 Fax

Via FedEx #874768666937

8 May 2012 o

il "
Anthony Hermmnan, Esq., General Counsel c:
Federal Election Commission U :

999 “E" Street, N.W, S
Washington, D.C. 20463 ,

ER L EEF I T RGH AT )

Dear Mr, Herman,

q

P \
I am counsel to former New Mexico Governor Gary Johnson and write to you on his behalf, A
you are aware, the Governor last Saturday became the nominee of the Libertarian Party for the
office of President of the United States.

In one location, your website statcs that no third party candidate this cycle will qualify for federal
general clection public funding, because during the 2008 cycle, no third party candidate received
5% of the vote in the general election, Notwithstanding this statement, it is our position that
Governor Johnson IS entitled to public funding, for the reasons [ will now outline,

26 U.S.C.§9004 (a)(2X A) provides that, “[t]he eligible candidates of a minor party ina
presidential election shall be entitled 10 payments under section 9006 cqual in the aggregate to an
amount which bears the same ratio to the amount allowed under paragraph (1) for a major party
as the number of popular votes received by the candidate for President of the minor party, as such
candidate, in the preceding presidential election bears to the average number of popular votes
received by the candidates for President of the major parties in the preceding presidential

election.”

There is nothing in this subsection that imposes a 5% threshold; the next subsection is where that
floor is imposcd in order to receive funding. Likewise, the language of the nexl subsection,
(a)}(2)(B) refers 10 instances where the candidatc was also a candidate for President in the
preceding presidential election~thus additionally differentiating subsection (A) from subsection
(B). Governor Johnson is an “eligible candidate” within the ambit of subsection (A) as that term
is defined in §9002(4) and §9003(a) and ( c). With regard to the term *'candidate” in §9002(2),
as opposed to “eligible candidate™ in §9002(4), we believe that term is applicable only to §9004
(a)(2)(B) and not relevant to (a)(2)(A). For the same reason, we aver that the definition §9002
(7) of “minor party” is only relevant to §9004 (a)(2)(B) and not relevant to (a)(2)(A).

-~

- ——

VN ddeb de e
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Anthony Herman, Esq.
8 May 2012
Page two

In summation, we submit that the draftsmen of §9004(a)(2) intended the five percent threshold to
apply to subsection (B) and not subsection (A) and accordingly made this clear by the use of
different language in the two provisions. Put differently, it would render subsection (A) utterly
meaningless to apply the 3% threshold to its grant of funds, because subsection (B) governs all
situations when the candidate received 5% or more in the preceding election, Ergo, subsection
(A) only has meaning in circumstances when the minor party candidate received /ess than 5%; no
other reading of subsection (A) allows it to have any applicability, Statutes must be read so as o
give them effect, and interpretations that have the effect of vitiating the effect of a statute are
improper. Watt v. Alaska, 451 U.S. 259, 267 (1981);, Stewart v. Smith, 673 F.2d. 485, 492 (D.C.
Cir. 1982).

Accordingly, and based on the plain meaning of §9004(a)(2), Govemor Johnson is entitled to
funding at this time.

In 2008, the Democrat nominee received 69,498,215 votes; the Republican nominee received
59,498,240; the Libertarian nominee received 523,713 votes. The average of the two major party
votes is 64,498,228, The Libertarian nominee thus received 523,713/64,498,228, or .81% of the
average vote of the major party candidates.

This cycle, the major party candidates will each receive $92,241,400.00. Based on this,
Govemor Johnson's position is that he is entitled to receive .81% of that number, which is

$747,115.34. The Govemor, by this letter, hereby requests this amount be disbursed to his
campaign forthwith for the reasons set forth abave.

Please be so kind as to contact the undersigned immediately to discuss this request.

Sincerely yours,

Tt 147

PAUL ROLF JEN

VIR e e

“':1'1_.....2‘.».4!':5 r‘v*--‘:‘ -
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FEDERAL ELECTION COMMISSION

WASHINGTON, 13, 20463

August 6, 2012

VIA ELECTRONIC & CERTIFIED MAIL

Paul Rolf Jensen

Jensen & Associates, APC

650 Town Center Drive, Twelfth Floor
Costa Mesa, CA 92626

Re: Governor Gary Johnson and Judge James Gray (LRA 905)
Dear Mr. Jensen:

The Commission has considered the application for general election public funds,
including a letter of agreements and certifications (#9003 letter”) and cover letter
submitted on behalf of your clients, Governor Gary Johnson and Judge James Gray, the
nominees of the Libertarian Party for the offices of President and Vice President. On
August 2, 2012, the Commission granted Governor Johnson’s and Judge Gray’s request
for an extension of time to submit the 9003 Letter. The Commission also determined that
taken together, the two 9003 letters submitted by Governor Johnson and Judge Gray meet
the procedural conditions of 11 C.F.R. §§ 9003.1 and 9003.2.

However, the Commission at the same time made an initial determination that
Governor Johnson and Judge Gray do not meet all applicable conditions for eligibility to
receive payments under 11 C.F.R. § 9004.2, and therefore are not entitled to receive any
pre-election payments of public funds for the general election pursuant to 26 U.S.C.

§ 9004(a) and 11 C.F.R. § 9004.2.

Enclosed is a Notice ~ Initial Determination on Eligibility and Entitlement that
sets forth the legal and factual basis for the Commission’s determination. You may
submit, within 15 days after the Commission’s initial determination, written legal or
factual materials to demonstrate that the candidates have met all applicable conditions for
¢ligibility to receive payments under 11 C.F.R. §9004.2, and are entitled to receive pre-
election payments of public funds for the general election pursuant to 26 U.S.C.

§ 9004(a) and 11 C.F.R. § 9004.2. The Commission will consider any written legal or
factual materials timely submitted in making its final determination. The final
determination will be accompanied by a written statement of reasons explaining the legal
and factual basis underlying the Commission’s determination.

(Page 27 of Total)
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L-encr to Paul Rolf Jensen
Governor Gary Johnson and Judg

Page 2 o1 2 ¢ James Gray (LRA 905)

Sincerel v,

Enclosure
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
Governor Gary Johnson and ) LRA # 905
Judge James Gray )

NOTICE
INITIAL DETERMINATION ON ELIGIBILITY AND ENTITLEMENT

I SUMMARY OF INITIAL DETERMINATION

The Federal Election Commission (*Commission”) made an initial determination
on August 2, 2012, that Governor Gary Johnson and Judge James Gray, the nominees of
the Libertarian Party for the offices of President and Vice President, respectively, are not
entitled to receive any pre-election payments of public funds for the general election
pursuant to 26 U.S.C. § 9004(a) and 11 C.F.R. § 9004.2. See 11 C.F.R. § 9005.1(b)(1).
The candidates do not meet the requirements for pre-election payments of public funds
because neither the Libertarian Party nor these individual candidates received 5% or more
of the vote in the previous presidential general election. See 26 U.S.C. § 9004(a)(2),
9002(7) and (8); 11 C.F.R. §§ 9004.2, 9002.7, 9002.8. This Notice sets forth the legal
and factual basis for the Commission’s initial determination.
1L BACKGROUND

On June 15, 2012, Governor Gary Johnson and Judge James Gray, (the
“candidates”), the nominees of the Libertarian Party for the offices of President and Vice
President, respectively, submitted a letter of candidate and committee agreements and
certifications (9003 letter”) applying for public funds for the general election.

Attachment 1. In a letter dated June 14, 2012 accompanying the candidates’ 9003 letter,

e H
NPEIN R | I
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Govemor Gary Johnson and Judge James Gray
LRA 905
Page 2

counsel argues that the candidates are entitled to receive public funds under 26 U.S.C.
§ 9004(a)(2)(A) in the amount 0£$747,115.34.' Attachment |.

Commission staff informed counsel that the 9003 letter was deficient in several
respects, and provided a draft letter for the candidates to complete and submit. The
candidatcs submitted an amended 9003 letter dated June 27, 2012, which was received on
July §, 2012. Attachmcpt 2. |

The amended 9003 letter omitted information identifying the person entitled to
receive payments and the campaign’s designated depository, which had been included in
the original 9003 letter, The Commission concludes that, taken together, the 9003 letters
are sufficient and the candidates have met all applicable conditions for eligibility to
receive payments under 11 C.F.R. § 9003.1 and 9003.2. As set forth below, however, the
candidates have not met all applicable requirements of 11 C.F.R. § 9004.2 and are
therefore not eligible to receive pre-election payments of public funds.

The Libertarian Party’s former presidential candidate, Bob Barr, received less
than 5% of the popular vote in the 2008 presidential election. Specifically, Mr. Barr
received 523,713 votes, or 0.40% of the popular vote in the 2008 election. Se¢ Federal
Election Commission, Federal Elections 2008 at 5 (Jul, 2009). Govemnor Gary Johnson

and Judge James Gray did not run in the 2008 presidential election.

: Prior to submitting the 9003 letter, counsel contacted the Commussion by letter dated May 8§, 2012,
which set forth the same arguments. Attachment 3. Counsel subsequently informed Commission staff that
his letter was uot an advisory opinion request, but was intended to be a precursor to an application for
public funds, and that he expected that staff would contact him to inform him of what was required in an
application. Staff contacted him and referred him to 11 C.F.R. part 5003,

bricr;{: W DN . -
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Governor Gary Johnson and Judge James Gray
LRA 905
Page 3

III. INITIAL DETERMINATION - CANDIDATES ARE NOT ENTITLED TO
PRE-ELECTION PUBLIC FUNDS

The Commission determines that Governor Johnson and Judge Gray, the
Libertarian Party nominees for the offices of President and Vice President, respectively,
are not entitled to receive any pre-election payments of public funds for the general
election in 2012 because neither the Libertarian Party nor these individual candidates
received 5% or more of the vote in the 2008 presidential general election, See 26 U.S.C.
§ 9004(a)(2), 9002(7) and (8); 11 C.F.R. §§ 9004.2, 9002.7, 9002.8. The Libertarian
Party is not a “‘minor party” because its candidate did not receive 5% or more of the vote
in the previous presidential general election, and these individual céndidates did not run
in the previous presidential general election. See 26 U.S.C. §§ 9004(a)(2), 9002(7) and
(8); 11 C.F.R. §§ 9004.2, 9002.7, 9002.8.

The Presidential Election Campaign Fund Act, 26 U.S.C. § 9001 et. seq. (“the
Fund Act”) provides two ways that a candidate of a non-major party may be entitled to
receive pre-election payments of public funds for the general election based on: (1) the
performance of the candidate’s party in the last presidential election, 26 US.C.

§ 9004(a)(2)(A); and (2) the performance of the current presidential candidate,
personally, in the last presidential election, 26 U.S.C. § 9004(a)(2)(B). See also
11 C.F.R. §§ 9004.2, 9002.7, 9002.8. Neither criteria is satisfied here.

First, the Fund Act provides that the ¢ligible candidate of a minor party whose
candidate in the previous presidential election received 5% or more of the popular vote is
entitled to pre-clection payments of public funds. 26 US.C. § 9004(a)(2)(A); 11 CF.R.

§ 9004.2, The Fund Act, at section 9002(7), defines the term “‘minor party” as a
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“political party whose candidate for the office of President in the preceding presidential
election received, as the candidate of such party, 5 percent or more but less than 25
percent of the total number of popular votes received by all candidates for such office.”
26 U.S.C. § 9002(7); see 11 C.F.R. § 9002.7.

Section 9004(a)(2)(A) of the Fund Act applies only to candidates of a minor
party:

The eligible candidates of a minor party in a presidential election shall be

entitled to payments under section 9006 equal in the aggregate to an

amount which bears the same ratio to the amount allowed under paragraph

(1) for a major party as the number of popular votes received by the

candidate for President of the minor party, as such candidate, in the

preceding presidential election bears to the average number of popular

votes received by the candidates for President of the major partics in the

preceding presidential election.
26 U.S.C. § 9004(a)(2)(A) (emphasis added). See also 11 C.F.R. § 9004.2(b). Pursuant
to this provision, a minor party’s nominees ar¢ entitled to at least 5% and up to nearly
25% of the amount of public funds that major party candidates would receive. The
Commission has stated that “[nJon-major party candidates who were not candidates for
President in the preceding election, and who wish to qualify for pre-election funding in
the next following presidential election, can become eligib‘lc only as candidates of a
minor party.” See Advisory Opinion (“AQ”) AO 2002-01 (Fulani) (Entitilement to pre-
election funding as a minor party under section 9004(a)(2)(A) may only be determined by
the vote totals received by that party in the previous presidential election), AO 1996-22
(Pcrot).

The candidates in this case do not meet the requirements to receive pre-clection

payments under section 9004(a)(2)(A) because the Libertarian Party is not a minor party.
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Rather, the Libertarian Party is a “new party” because its presidential candidate in 2008
received only 0.40% of the popular vote, so it is neither a major party nor a minor party.
See 26 U.S.C. § 9002(7) and (8); 11 C.F.R. § 9002.7,9002.8. Unless the presidential
candidate of a new party qualifies for pre-election funding under 26 U.S.C.

§ 9004(a)(2)(B), see infra, a new party’s ticket can qualify only for post-election funding,
and then only if that ticket receives at least 5% of the total votes in the current
presidential election. 26 U.S.C. § 9004(a)(3).

Second, a candidate may receive pre-election payments of public funds based on
his or her individual performance in the preceding presidential election, If the individual
who is the nomince of a minor or new party in the current presidential election was also a
presidential candidate of any party, or no party, in the previous presidential general
election, and received 5% or morc but less than 25% of the total popular vates received
by all candidates, then that candidate and his or her running mate are entitled to pre-
‘election payments. See 26 U.S.C. § 9004(a)(2)(B); 11 C.F.R. § 9004.2(a) and (c); see
also AQ 1996-22 (Perot) (Because Perot received over 5% of the popular vote in 1992,
he would be eligible for pre-election funding in 1996 if he obtained the nomination of
any non-major party and met the other conditions for eligibility.)

The candidates here do not meet the requirements to receive pre-election
payments under section 9004(a)(2)(B) because Governor Johnson was not a candidate in
the 2008 presidential general election, and thus, could not and did not receive 5% or more
of'the vote,

Counsel does not dispute that the candidates are-ineligible for funding under

section 9004(a)(2)(B), based on the candidates’ individual past performance. Instead,

s M
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counsel argues that the candidates are entitled to receive public funds under 26 U.S.C.

§ 9004(a)(2)(A) in the amount of $747,115.34, which is .81% of the $92,241,400 a major
party candidate would receive, because the Libertarian nominee in 2008 received “.81%
of the average vote of the major party candidates.” Attachment | at 2. Counsel contends
that nothing in section 9004(a)(2)(A) “imposes a 5% threshold” and that the 5% threshold
only applies to section 9004(a)(2)(B). /d. Moreovcr, counsel contends that the
definitions of “‘candidatc” and “minor party” in 26 U.S.C. § 9002(2) and (7) are only
applicable to 26 U.S.C. § 9004(a)(2)(B) and are “not relevant to” 26 U.S.C.

§ 9004(a)(2)(A). Jd. Counsel asserts that the different language in the two subsections
indicates that the “draftsmen of § 9004(a)(2) intended the five percent threshold to apply
to section (B) and not subsection (A).” Id. Counsel further argues that 26 U.S.C,

§ 9004(a)(2)(A) only has meaning when the minor party candidate received less than 5%
of the vote, and “subsection (B) governs all situations when the candidate received 5% or
more in the preceding clection.” Jd.

In essence, counsel argues that Congress did not intend for the term “minor
party,” as used in section 9004(a)(2)(A), to incorporate the meaning of the term “minor
party” as defined in section 9002(7). Counsel appears to be arguing that because section
9004(a)(2)(B) already accounts for the situation where the party’s nominee ‘received 5
percent or more but less than 25 percent of the total number of popular votes” in the last
election, applying the statutory definition of “minor party” to section 9004(a)(2)(A)
would render the two subparagraphs redundant. But this argument misunderstands the

difference between the two subparagraphs.

'-"3?.'3-._.{: v - r“
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Subparagraph (A) turns on the party s previous nominee’s performance in the last
election, no matter who that nominee was. The entitlement belongs to “the eligible
candidates of a minor party in a presidential election,” 26 U.S.C. 9004(a)(2)(A), with
status as a minor party dependent, as defined in section 9002(7), on the party's past
performance. Subparagraph (B) turns on the current nominee’s individual performance
in the past election. The entitlement belongs to “the candidate of one or more political
parties (not including a major party) for the office of President” if the candidate “was a
candidate for such office in the preceding presidential election™ and “received 5 percent
or more but less than 25 percent of the” popular vote. This entitlement can be held by the
nominee of either a minor or a new party, but not the nomince of a major party. 26
U.S.C. § 9004(a)(2)(B). Rather than bcing redundant, subparagraph (B) expressly
contemplates a scenario where an eligible candidate of a “minor party” may qualify for
funding twice - based both on the minor party’s performance and the candidate’s
personal performance in the prior presidential election ~ and adjusts the formula for
funding accordingly.

The Commission’s regulations at 11 C.F.R. § 9004.2 further clanfy the statutory
requirements for pre-election funding. Section 9004.2(b), applying 26 U.S.C.

§ 9004(a)(2)(A), provides that the eligible candidate of a “‘minor party whose candidate
for the office of President in the preceding election received at least 5% but less than
25% of the vore is eligible to receive pre-clgction payments.” 11 C.F.R. § 9004.2(b)
(emphasis added). Section 9004.2(c¢), applying 26 U.S.C. § 9004(a)(2)(B), provides that
the nominee of a new party is entitled to funds only “if he or she received at least 5% but

less than 25% of the total popular vote in the preceding election” (emphasis added).
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Moreover, the Commission has interpreted the section 9004(a)(2)(B) entitlement as
determined by the candidate’s personal past performance in the prior presidential
election. See AO 1996-22 (Determining that Ross Perot would be entitled to pre-election
payments of public funds in the 1996 general clection based on his performance as an
independent candidate in the 1992 general election, assuming other eligibility
requirements were met). The Commission’s long-standing interpretation is far more
consistent with the statutory text than counsel’s interpretation, which would read out of
the statute a defined term where it makes a practical and significant difference.

Consequently, because the Libertarian Party’s presidential nominee in the 2008
general election received less than 5% of the total popular vote in that clection, the
Libertarian Party is a *‘new party,” and its nominees in the 2012 presidential election have
no pre-election entitlement to public funds under 26 U.S.C. § 9004(a)(2)(A). Moreover,
because Governor Gary Johnson was not a candidate for President in the 2008 general
election, neither he nor his running mate, Judge James Gray, have any pre-election
entitlement to public funds under 26 U.S.C. § 9004(a)(2)(B).
IV. CONCLUSION

Based on the foregoing, the Commission concludes, first, that the candidates have
met all applicable conditions for eligibility to receive payments under 11 C.F.R. § 9003.1
and 9003.2. Second, the Commission has made an initial determination that Governor
Gary Johnson and Judge James Gray do not meet all applicable conditions for eligibility
to receive payments under 11 C.F.R. § 9004.2, and are not entitled to receive any pre-
election payments of public funds for the general election pursuant to 26 U.S.C.

§ 9004(a) and 11 C.F.R. § 9004.2.

2a8 e o
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Attachments

1. 9003 Letter with cover letter dated June 14, 2012 submitted by Governor Gary
Johnson and Judge James Gray

2 Amended 9003 Letter

3. Letter from Paul Rolf Jensen to Anthony Herman dated May 8, 2012.
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Your phone call to me regarding the preliminary determination of Governor Johnson and
@ Judge Gray's request for pre-election funding
~¢ Paul R. Jensen
to:
dpainter@fec.gov
08/16/2012 02:03 PM
Hide Details
From: "Paul R. Jensen" <prj@jensenlawyers.com>
To: "dpainter@fec.gov" <dpainter@fec.gov>,
History: This message has been forwarded.
1 Attachment
=3 -

FAX_20120816_1345138566_326.pdf

1 was out of the office last week when you phoned me, and I am sorry not to return your call until
now. Inresponse to your inquiry, please find attached a letter to the Commission signed by
Governor Johnson. I will have Judge Gray's signature by the end of the day today and will forward
that to you as well, but with the attached in hand you will be able to anticipate receipt of Judge
Gray's signature and take such action as you deem appropriate.

PAUL ROLF JENSEN

Paul Rolf Jensen

Jensen & Associates, APC, Trial Lawyers
650 Town Center Drive, 12th Floor
Costa Mesa, California 92626
{714) 662-5528 voice

www.jensenlawyers.com
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14 August 2012

Federal Election Commission
999 E Street, NW
Washington, D.C. 20463

RE:  LRA #905
Dear Commisstoners:

This will acknowledge and respond to the letter under date ot August 6, 2012 signed by
Lawrence L. Cufvert, Associate General Counsel, sent to our attorney Paul Rolf Jensen, in
response Lo our application for gencral election public funds.

We disugree with your initial decision for the reasons stated in our attorney”s letter, however, we
have nothing further to submit and reguest that you immediately issue your {inal determination,

SN NN,

Fan Purty_N.c;mincc for President of the United States

Guary Johnson, Liber

James P, Gray, I.iberlarian Party Nominge for Vice President of the United States
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, . Supplemental to my email yesterday
Q Paul R. Jensen
7 w©
dpainter@fec.gov
08/17/2012 02:59 PM
Hide Details ,
From: "Paul R. Jensen" <prj@jensenlawyers.com>
To: "dpainter@fec.gov" <dpainter@fec.gov>,
History: This message has been forwarded.
1 Attachment

A -
Scan(01.PDF

Yesterday | emailed you a document signed by my client, Governor Gary Johnson. Attached hereto is the same
document, signed by my client and his running mate, Judge Gray.

By these documents we are asking for the immediate issuance of the final determination.

Paul Rolf Jensen

Jensen & Associates, APC, Trial Lawyers
650 Town Center Drive, 12th Floor
Costa Mesa, California 92626
(714) 662-5528 voice
www.jensenlawyers.com
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Aug. 16 2012 6:21PM  fugene hiltse Ne. 5321 P

14 August 2012

Federal Election Commission
999 E Street, NW
Washington, D.C. 20463

RE; LRA #905

Dear Commissioners:

This will acknowledge and respond to the levier under date of August 6, 2012 signed by
Lawrence L. Calvert, Associate General Counsel, sent to our attorney Paul Rolf Jensen, in
response to our application for general election public funds.

We disagree with your [nitial decision for the reasons stated in our attorney’s letter, howsver, we
have nothing further to submit and request that you immediatcly issue your final determination.

Gary Johnson, Libertarian Party Nominee for President of the United States

fiinee for Vice President of the United States
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