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QUESTIONS PRESENTED

1. Whether the Court of Appeals erred in holding that
the key phrase “expressly advocating”, as employed in
the Federal Election Campaign Act, is satisfied by a
finding of “clear” or ‘“‘unambiguous advocacy”’—a hold-
ing that is directly contrary to Buckley v. Valeo, 424 U .S.
1 (1976).

2. Whether the Federal Election Campaign Act, as
applied below, violates the First Amendment’s require-
ment that any regulation of core political speech be nar-
row and specific.

3. Whether the Federal Election Campaign Act’s reg-
ulation of “independent expenditures” violates the equal
protection component of the Fifth Amendment because
it discriminates against the general public by exempting
the institutional press for no discernible reason.
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IN THE
Supreme Court of the United States

OCTOBER TERM, 1987

No.

HARVEY FURGATCH,
Petitioner,
v.

FEDERAL ELECTION COMMISSION,
Respondent.

PETITION FOR WRIT OF CERTIORARI TO THE
UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

The petitioner, Harvey Furgatch, respectfully petitions
for a writ of certiorari to review the judgment of the
United States Court of Appeals for the Ninth Circuit,
entered in the above cause on January 9, 1987.

OPINIONS BELOW

The opinion of the Court of Appeals for the Ninth
Circuit is reported at 807 F.2d 857, and is reprinted in
Petitioner’s Appendix (“Pet. App.”) at la-17a.

The memorandum decision of the United States Dis-
trict Court for the Southern Distriect of California
(Thompson, C.J.) has not been reported. It is reprinted
at Pet. App. 19a-21a.
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JURISDICTION

Respondent, Federal Election Commission (“FEC”),
brought this suit in the United States District Court for
the Southern District of California pursuant to 2 U.S.C.
437¢(b) (1) and 437g(a) (6). On November 21, 1983
petitioner’s motion for dismissal for failure to state a
claim was granted orally, and a memorandum opinion
(Pet. App. 19a-21a) was issued on November 23, 1984.

On respondent’s appeal, the Ninth Circuit on January
9, 1987, entered a judgment and order reversing the Dis-
trict Court’s order. Pet. App. 1a-17a. Petition for re-
hearing and suggestion for rehearing en banc were
timely filed on January 22, 1987. The Ninth Circuit de-
nied the petition and rejected the suggestion on April 23,
1987. Id. at 18a.

The jurisdiction of this Court is invoked under 28
U.S.C. 1254 (1),

STATUTE INVOLVED

The relevant portions of 2 U.S.C. 431(17), 434(c) (1),
437g(a) (6) and 441d are reproduced in the opinion of
the Court of Appeals (Pet. App. 3a-5a nn. 1-3).

Section 431(91(B) of 2 U.S.C. provides in relevant
part:

{(B) The term “expenditure” does not include—
(i) any news story, commentary, or editorial
distributed through the facilities of any broad-
casting station, newspaper, magazine, or other
periodical publication, unless such facilities are
owned or controlled by any political party,
political committee, or candidate; * * *

ATEMENT OF THE CASE

This is an action for injunction and approximately
$25,000 in civil penalties instituted against petitioner
Harvey Furgatch by the Federal Election Commission

3

(“FEC”) on March 25, 1983, under the Federal Election
Campaign Act of 1971, as amended, 2 U.8.C. 431 et seq
(“the Act” or “the Campaign Act”). Under the Act and
the regulations of the FEC, a person making “independ-
ent expenditures” amounting to $250 or more must
place a statement in the advertisement revealing the
name and address of the person paying for the adver-
tisement, and the advertisement must state whether it is
authorized by any candidate. 2 U.S.C. 434(c). He must
also report the expenditure to the FEC. Ibid. Advertise-
ments constitute “independent expenditures” only if they
are “expressly advocating the election or defeat of a
clearly identified candidate.”” 2 U.S.C. 431(17).

The FEC alleges that petitioner made ‘“‘independent
expenditures” subject to the Act when he paid for a full-
page advertisement published in the New York Times on
October 28, 1980 and again in the Boston Globe on No-
vember 1, 1980. Both advertisements said they were paid
for by Harvey Furgateh, and gave his mailing address.
The advertisements were not authorized by a candidate.
Petitioner’s alleged violations are that (1) the Boston
Globe advertisement did not say “Not authorized by any
candidate,” and (2) petitioner did not file a statement
of his expenditures with the FEC.

The controversy centers upon whether the advertise-
ment expressly advocated President Carter’s defeat. The
only words in the advertisement which ask the reader to
take any action are “Don’t let him do it.””' The parties,
the District Court and the Court of Appeals all agree
that the advertisement does not expressly say what ac-
tion the reader should take in order to *Don’t let him do
it.” The litigants and the two courts below have, how-
ever, differed as to how the advertisement should be in-
terpreted, and are in conflict as to what kind of reading
is permitted by the statutory phrase “expressly advocat-

t A reproduction of the New York Times advertisement appears
at Pet. App. 22a.
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ing,” and by the First Amendment’s requirement of nar-
row specificity.

Petitioner moved for dismissal of the complaint under
Fed. R. Civ. P. 12(b)6 for failure to state a claim, on
the grounds inter alia, (1)} that the advertisement did
not “expressly” advocate the election or defeat of a candi-
date within the meaning of the Act; (2) that on its face,
and as applied by the FEC, the Act is an unconstitution-
ally vague and overbroad regulation of core political
speech; and (3) that the Act deprives petitioner of equal
protection insofar as § 431(9) (B) (i) exempts o&.?:;w?
of “any broadcasting station, newspaper, magazine, or
other periodical publication, unless such facilities are
owned or controlled by any political party, political com-
mittee, or candidate,” from the requirements imposed on
ordinary citizens such as Mr. Furgatch.

The District Court dismissed the compaint. The key
questions as posed by the District Court were “whether
the phrase ‘Don’t let him do it’ is the equivalent of the
expression ‘vote against Carter’” and “Does the ad ask
the reader to vote against the President?”’ Pet. App.
20a. The District Court decided that the advertisement
“will Inot] bear such a reading,” and that “the range
of actions expressly recommended by the ad obviously did
not include voting the President out of office.” Id. at
20a-21a. Having decided that the statute was not appli-
cable to the petitioner’'s expenditures for the advertise-
ment, the Distriet Court did not consider the constitu-
tional issues raised by petitioner. Id. at 21a.

The FEC appealed, contending that “when read as a
whole, it is clear that the ads explicitly exhort the reader
to stop Carter from ‘succeedling] in burden[ing]’ the
country with ‘four more years’ of his assertedly harmful
leadership.” 2 However, on the same page of its brief, the

? Brief for Appellant FEC in FEC v. Furgatch, No. 85-55624
(“FEC Br.”) at 8-9. The FEC also argued that the ad was an

b

FEC read the advertisement differently, not as an ex-
hortation to prevent the candidate from succeeding at the
polls, but instead as an exhortation not to let him suc-
ceed in hiding his record.”

Petitioner's response was that the correct grammatical
and rhetorical reading of the ad is that it asks readers
to stop Carter from hiding his record, and that the FEC's
argument was based entirely on inference. Petitjoner
also argued that the statute is violative of the Fifth
Amendment, in that it regulates the speech of private
citizens while exempting the editorials of the commercial
press, a distinetion which has no conceivable rational
basis.*

“explicit call to stop Carter from succeeding in the election” (id.
at 9 n.3), and an “explicit call to stop Carter from succeeding in
obtaining ‘four more years.'” Id. at 10 n.5.

*Thus, the FEC' said (FEC Br. at 8), "» * » [the advertise-
menta] went on to assert that Carter’s CAMpAaign was ‘an attempt
to hide his own record, or lack of it and warned that if Carter
‘succeeds’ in this objective ‘the country will be burdened with four
more years of incoherencies, ineptneas and illusion. * * »** (Em-
phasis supplied.)

When the FEC appealed this case, petitioner attempted to me-
cure certification of the conatitutional issues to the en bane Court
of Appeals, and the concomitant right of appeal to the Supreme
Court, by filing a declaratory judgment action pursuant to 2 U.S.C.
487(h). This course was authorized by California Medical Assn.
V. Federal Election Commisaion, 458 U.S. 182 (1981). The FEC
moved for dismissal on the ground that the 437(h) case was then
moot, because petitioner had prevailed in this enforcement action.
District Judge Nielsen dismissed the declaratory judgment action,
but on appeal the Court of Appeals remanded the declaratory judg-
ment action for further consideration, because it had reinstated
the enforcement action. Judge Nielsen then refused to certify the
constitutional issues, and petitioner thereupon filed a mandamus
petition with the en banc Court of Appeals, in order to preserve
its right to en banc review with the subsequent right of appeal to
this Court. At the present time the petition is still pending.
Furgatch v. FEC, CA No. 87-7180 (9th Cir. filed April 22, 1987).
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Noting that this was its first occasion to consider the
scope of the Act, the Court of Appeals found (Pet. App.
9a) that “|n|either [the] decisions [of the First or Seec-
ond Circuits] nor counsel for the parties have supplied
us with an analysis of the standard to be used or even a
thoughtful list of the factors which we might consider in
evaluating an ‘express advocacy’ dispute.”

Turning to the case at hand, the court announced
(id.):

As this litigation demonstrates, the ‘“express ad-
vocacy” language of Buckley and [the Act] does not
draw a bright and unambiguous line. We are called
upon to interpret and refine that standard here.

The Court of Appeals summed up the task before it,
as follows (id. at 11a) :

Although we may not place burdens on the freedom
of speech beyond what is strictly necessary to further
the purposes of the Act, we must be just as careful
to ensure that those purposes are fully carried out,
that they are not cleverly circumvented, or thwarted
by a rigid construction of the terms of the Act. * * *
This concern leads us to fashion a more comprehen-
sive approach to the delimitation of “express ad-
vocacy,” and to reject some of the overly constrictive
rules of interpretation that the parties urge for our
adoption.

The test adopted by the Court of Appeals for “express
advocacy” (id. at 14a) is that ‘it must, when read as a
whole, and with limited reference to external events, be
susceptible of no other reasonable interpretation but as
an exhortation to vote for or against a specific candi-
date.” This test (id.) is comprised of three main com-
ponents:

First, even if it is not presented in the clearest, most
explicit language, speech is “express” for present

7

purposes if jts message is ummistakable [sic] and
unambiguous, suggestive of only one plausible mean-
ing. Second, speech may only be termed “advocacy”
mm it presents a clear plea for action. * * * Finally
it must be clear what action is advacated, * * *

.>E:i=m this test, the Court of Appeals (id. at 15a)
Emwmamoa with the District Court's reading of the ad-
vertisement and reversed the dismissal (id. at 17a).

.‘;o opinion of the Court of Appeals concludes (id.)
with the declaration that:

We do not address Furgatch’s constitutional claims
except to note that the constitutionality of the provi-
sions at issue was reviewed in Buckley, and the
momza.»z,_ set forth by the Supreme (‘ourt in that case
was Incorporated in the Act in its present form.
%aomo.z_m:n of those constitutional issues is implicit in
our disposition of the statutory question.

Nowhere in its opinion does the Court of Appeals ad-
a.womm the Fifth Amendment argument raised by peti-
tioner and briefed by the parties.

.O: petition for rehearing, petitioner objected inter
a.:a .8 the court’s failure to attend to the dictionary dis-
tinction between “express” and “implied” advocacy.®

The FEC responded that it is an “extreme argument”
to 8.:8:; that “the ‘express advocacy’ standard must be
applied in a strictly grammatical manner.” Opposition
of FEC to Petition for Rehearing and Suggestion for Re-
hearing En Bane in FEC v. Furgatch, No. 85-5524
(“FEC Opp.”) at 6. The FEC argued that it is proper
for the court “to consider * * * facts that are outside
.n__o four corners of the advertisement, or to recognize
ideas that are communicated by unambiguous reference
rather than by explicit words.” Ibid.

® See n.11, infra.
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The FEC contended that “‘the Supreme Court’s own
application of the express advocacy standard * * ° is
based upon a substantive rather than a grammatical ap-
proach” (id. at 5), and that “the examples of express
advocacy listed in Buckley made clear that the strict

grammatical approach was incorrect” (id. at 7).

Petition for rehearing was denied, and suggestion for
rehearing en banc was rejected, by the Court of Appeals
on April 23, 1987.

REASONS FOR GRANTING THE PETITION

The decision of the Court of Appeals grants power
to the Federal Election Commission to chill the political
speech of individual citizens during the approaching elec-
tion season, in disregard of Buckley v. Valeo, 424 U.S. 1
(1976). It directly presents serious questions as to the
construction and constitutionality of the “independent ex-
penditures” section of the Campaign Act.

The decision below has erased the line which this Court
drew in Buckley between (1) the advocacy of an election
result, which may constitutionally be subjected to mini-
mal regulation, and (2) the discussion of candidates and
issues, which under the First Amendment must be free
of any regulation. This Court sought to save the prior
Campaign Act from unconstitutional vagueness by intro-
ducing the concept of “express advocacy,” which Congress
later incorporated into the Act. The whole point was to
assure narrow specificity, as required by the First
Amendment. The Court of Appeals has now substituted
words that invite confusion and debate, such as “no other
reasonahle interpretation,” “clearly” and ‘“unambigu-
ously.” The proposed standard would reinstate the very
test which this Court rejected in Buckley on the ground
that it lacked the precision required by the Firat Amend-
ment. ¢

9

The decision below disregards the principles enunciated
in Buckley: it adopts an approach that is in sharp con-
trast with a decision of the Second Circuit Court of Ap-
peals; and it enables the Federal Flection Commission
to advance a new ‘“‘substantive” approach that disdains
grammar as the proper means of determining what is
expressly advocated. Mr. Furgatch’s experience demon-
strates that, as applied, the Campaign Act's regulation
of “independent expenditures” is unconstitutionally
vague,

Review by this Court is also appropriate to consider
a substantial Fifth Amendment question raised by peti-
tioner but inexplicahly ignored by the Court of Appeals:
whether the Act’s exemption of the institutional press
from the reporting and disclaimer obligations imposed on
individual citizens hy the Act is a discrimination lacking
any rational basis,

I. The Court of Appeals’ test for the statutory phrase
“expressly advocating” is identical (o that rejected by
this Court in Buckley v. Valeo as heing unconstitution-
ally vague.

If the Campaign Act means what the Court of Appeals
says it means, then it is unconstitutionally vague under
this Court’s decision in Buckley v. Valeo.

The version of the Campaign Act reviewed by the
Court in Buckley did not contain the words “expressly
advocating.” This Court adopted the phrase, later in-
corporated into the Act by Congress, as the necessary
means to make the statute sufficiently narrow and spe-
cific to pass Constitutional muster.® In Buckley, the Court
of Appeals for the D.C. Circuit had limited the coverage
of the statute to “clear” advocacy, but (his Court unani-
mously rejected that standard. This Court held that
requiring “clear” advocacy “refocuses the vagueness

*See H.R. Rep. No. 1067, 94th Cong., 2d Sess. 38 (1978).
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question, [but] the Court of Appeals was mistaken in
thinking that this construction eliminates the problem of
unconstitutional vagueness altogether.” 424 U.S. at 42.
The standard rejected in Buckley is virtually identical
with the test adopted by the Court of Appeals below:

The Rejected Buckley The Test of the Court
Proposal 7 Below #
“The test, then, is whether “to be express advocacy . . . it

the expenditure (or the public- must,

ity which it huys)

taken as a whole when read as a whole, and with
limited reference to external
events,®

amounts to a clear advecacy be susceptible of no other rea-

sonable interpretation but as an
exhortation

of the election or defeat of a to vote for or agalnat a specific
clearly identified candidate.” candidate.”

There is no meaningful difference between “clear” ad-
vocacy (the test rejected in Buckley), and advocacy
which is “susceptible of no other reasonable interpreta-
tion.” The identity of the two tests is emphasized by the
Court of Appeals’ ensuing recital (Pet. App. 14a) of the
“three main components” of its test, which are merely
three repetitions of “clearly”:

First, even if it is not presented in the clearest, most
explicit language, speech is “express” for present pur-

7 Buckley V. Valen, 519 F.2d 821, 853 (D.C. Cir. 1976). The
Court of Appeals in Buckley also emphanized “in addition to a
clear and unambigucus reference, the expenditure must clearly be
‘advocating the election or defeat of such candidate.'” Id.

8 Pet. App. 14a.

9The test of the court below is even more vague insofar as it
permits “limited reference to external events”. What constitutes
“limited reference” is anybody's guess, and to employ “external
events” is contrary to the essence of “expresely”.
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poses if its message is ummistokable [sic] and
unambiguous, suggestive of only one plausible mean-
ing. Second, speech may only be termed “advocacy”
if it presents a clear plea for action * * *. Finally,
it must be clear what action is advoeated. (Emphasis
supplied) .

The Court of Appeals recognized no distinction between
“clearly” and “expressly”. It declared (Pet. App. 16a)
that “failure to state with specificity the action required
does not remove political speech from the coverage of the
Campaign Act when it is clearly the kind of advocacy
" * * that Congress intended to regulate.” !

Buckley commanded the very specificity rejected as
unnecessary by the Court of Appeals. In Buckley this
Court repeatedly emphasized the need for “explicit
words”, “express words”, or “express terms” “expressly
advocating” an election result. See 424 U.S. at 43, 44
n.62 and 80 n.108. The Court gave examples of what

1 The identity with the test that was rejected in Buckley is
further emphasized in its application here. The court below says,
“Although the ad may be evasively written, ils meaning is clear.”
Pet. App. 16a. And again, “(tlhere is vagueness in Furgateh's
message, but no ambiguity.” Id. at 17a,

" Dictionaries make clear that while “express” requires clarity,
it adds another important element: the clarity must be explicit,

in contrast to meanings which may be derived from inference, or
which are implicit.

Thus, Webster’s Third New International Dictionary 803 (1976)
says that “express”’ means “directly and diatinctly stated or ex-
pressed rather than implied or left to inference.” Black’s Law
Dictionary 521 (G6th ed. 1979) says “ltlhe word is usually con-

trasted with ‘implied’ ”, and defines “implied” as follows {id. at
679):

This word is used in law in contraat to “express”; i.e., where
the intention in regard to the subject-matter ia not manifested
by explicit and direct words, but is gathered by implication
or necessary deduction from the circumstances, the general
lsnguage, or the conduct of the parties.
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it meant: “guch as ‘vote for,' ‘elect,” ‘support,’ ‘cast your
ballot for, ‘Smith for Congress,’ ‘vote against,’ ‘defeat,
‘reject.”” Id. at 44 n.52. Petitioner has never contended
that those phrases exhaust the catalogue of explicit words,
nor that the express advocacy must be in one sentence, or
on one page—bul he contends that there is a distinction
between ‘clear’” and ‘“‘express” which the court below
ignores.

The failure of the Court of Appeals to faithfully apply
this Court’s decision in Buckley warrants review and
reversal. The issues involved in this dispute over the
standard to be applied to an individual's newspaper ad-
vertisement go to the heart of the First Amendment's
requirement that limitations on speech be narrow and
specific.

I1. The decision of the Court of Appeals {8 contrary to
basic principles of First Amendment law which under-
pin the decision of this Court in Buckley v. Valeo.

The test for “expressly advocating” which the Court of
Appeals adopted is rooted in an approach that conflicts
with principles of First Amendment law relied upon in
Buckley.

A.

In Buckley this Court reconfirmed that both “intent”
and “effect” are impermissibly vague inquiries to pursue
in identifying which kinds of speech may be regulated.
424 U.S. at 43. Quoting from Themas v. Collins, 323 U.S.
516 (1945), the Court said that the search for a speaker’s
intention or the audience’s understanding would leave a
speaker “‘at the mercy of the varied understanding of his
hearers”, and thus would leave inadequate “breathing
space” for the exercise of First Amendment rights. 424
U.S. at 43."* Yet the Court of Appeals (Pet. App. 13a)

2 The emphasis of the court below on the fact that the publica-
tions appeared close to election day confirms this danger. Under
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speculated freely about intention, and about the effect of
the advertisement upon the audience (id. at 15a-17a).
The Court of Appeals seemed to acknowledge (id. at 13a)
its departure from Thomas v. Collins (and thus Buckley)
with a “But see” citation.

Indeed, “intent” appears to be the controlling and guid-
ing factor in the opinion of the Court of Appeals (id. at
11a): “We must read section 434(c) so ar to prevent
speech that is clearly intended to effect )sic] the outcome
of a federal election from escaping, either fortuitously or
by design, the coverage of the Act.” This preoccupation
is in sharp contrast with the warning of this Court in
Buckley that “vague laws may * * * ‘trap the innocent
by not providing fair warning’”. 424 U.S. at 41 n4s.
Instead of providing “breathing space” for the citizen’s
right of political speech, the court helow would deny him
the option to follow the deliberate line provided by the
Act. Accordingly, the court’s approach is in clear opposi-
tion to a fundamental premise of Buckicy.

B.

A principal basis of the Buckley opinion is the long-
established rule that the regulation of speech can he
tolerated only when the command of the regulatory
statute is limited within narrow and specific houndaries,
and most strictly so when the target is core political
speech. See Buckley v. Valeo, aupra, 424 U.S. at 40-41
and 77; and NAACP v. Button, 371 U.S. 415, 438 (1963).
The Court of Appeals has inexplicably carved out an
unwarranted exception to this rule. According to the
Court of Appeals (Pet. App. 10a-11a), because the Act is
an effort to require the distribution to the public of in-
formation that will aid in the exercise of voting rights,

the Court of Appeals' test, a member of the public has no means
of knowing the proper date when an advertisement of this type
can safely be published. And, as election day draws near, the
importance of protecting core political debate increases.
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and to this extent furthers the purposes of the First
Amendment, the Act need be no more specific than is
necessary to the performance of its own informational
purposes, Accordingly, the Court of Appeals concluded
(id. at 11a) that “[allthough we may not place burdens
on the freedom of speech beyond what is strictly necessary
to further the purposes of the Act, we must be just as
careful to ensure that those purposes are fully carried
out, that they are not cleverly circumvented, or thwarted
by a rigid construction of the terms of the Act.” The
approach of the Court of Appeals is in sharp contrast
with the recognition of this Court in Buckley that under
the deliberately narrow phrase “expressly advocating”,
persons “are free to spend as much as they want to pro-
mote the candidate” so long as they “eschew expenditures
that in express terms advocate * * * election or defeat
* "t 424 US. at 45.

C.

“Buckley adopted the ‘express advocacy’ requirement to
distinguish discussion of issues and candidates from more
pointed exhortations to vote for particular persons.” Fed-
eral Election Commission V. Massachusetts Citizens for
Life, 107 S. Ct. 616, 623 (1986) (emphasis supplied)
(“MCFL"”). Other decisions of the Court have empha-
sized the equal importance of discussion of issues and dis-
cussion of candidates. See New York Times Co. v. Sul-
Jiven, 376 U.S. 2b4, 270 (1964); Mille v. Alabama, 384
U.S. 214, 218 (1966). As the Court in Buckley noted,
“[d]iscussion of issues and debate on the qualifications of
candidates are integral to the operation of the system of
government established by our Constitution. The First
Amendment affords the broadest protection to such polit-
ical expression * * *.” 424 U.S. at 14 (emphasis sup-
plied) .

'* The character, abilities and campaign tactics of politicians
often become public issues without regard to specific election re-
sults. See New York Times Co. v. Sullivan, suprae, 376 U.S. at 278
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The Court of Appeals’ opinion accords a lesser constitu-
tional protection for speech that focuses on the qualifiea-
tions of an incumbent candidate. Applying a novel limita-
tion on core political speech, the court emphasized (Pet.
App. 17a) that “the ad directly attacks a candidate, not
because of any stand on the issues of the election, but for
his personal qualities and alleged improprieties in the
handling of his campaign. It is the type of advertising
that the Act was enacted to cover.” The court thus
ignores this Court’s observations in Bueckley that ‘“‘cam-
paigns themselves often generate issues of public interest”
(424 U.S. at 42), and that persons “are free to promote
the candidate and his views” so long as they ‘“eschew
expenditures that in express terms advocate * * * elec-
tion or defeat * * *.” JId. at 46. The Court of Appeals
failed to recognize that the way campaigns are run is a
public issue, and the legitimate object of political debate.

IIT. The Court of Appeals has chilled the publlc’s right of
free apeech hy adopting a “substantive™ approach that
permits the FEC to attach implied and ungrammaticai
meanings to challenged publications, in conflict with
a decision of the Second Cirecuit.

The decision of the Court of Appeals authorizes the
FEC to exercise regulatory control over speech that con-
stitutes implied advoecacy of a particular election result,
in conflict with the decision of the Second Circuit in Fed-
eral Election Commission v. Central Long Island Tax
Reform Immediately Commitiee, 616 F.2d 45 (2d Cir.
1980) (en banc) (“CLITRIM”). The FEC calls this new
construction of the Act the “substantive approach”, and

n.14; and United Stater v. National Committee for Impeachment,
469 F.2d 1135, 1139-1142 (24 Cir. 1972). Six weeks before the
1980 election, a Washington Poat editorial attacked “Jimmy
Carter’s miserable record of personally savaging political opponents
* * *' (Running Mean, The Washington Post, September 18, 1980,
at A18, col. 1), but the paper later endorsed the candidate. The
Washington Poat, October 81, 1980 at A 14, col. 1.
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finds warrant for such a rubric in this Court’s recent
decision in MCFL. It is important that this Court dispel
the confusion thus presented, before the 198R election cam-
paign is in full swing. Otherwise, the FEC will have
unprecedented and unconstitutional leverage to regulate
political debate.

A.

The FEC has long endeavored to construe the statutory

language “expressly advocating” to cover implied advo-
cacy.

The FEC first intimated a desire to expand the
statute’s coverage when it adopted a regulation which
broadened the concept of “expressly advocating” to include
“any communication containing a message advocating
election or defeat * * *.” 11 C.F.R. 109.1(b) (2). This
“definition” failed to include the requirement that the
advocacy be express or explicit.

The FEC next signaled its purpose in two cases which
it lost, but it did not appeal.

In Federal Election Commission v. American Federa-
tion of State, County and Municipal Employees, 471 F.
Supp. 315 (D.D.C. 1979) the FEC unsuccessfully claimed
it was “express advocacy” to publish a poster featuring a
composite photograph of then-Candidate Gerald Ford
wearing a button labelled “Pardon Me” and embracing

President Nixon. The District Court dismissed the com-
plaint.

In CLITRIM, supra, the FEC brought action against a
group which distributed a publication attacking “big
apenders”, and giving the voting records of specified Con-
gressmen on tax measures. The Court of Appeals for the
Second Circuit en banc directed dismissal of the complaint
and accused the FEC of attempting to read the Act as
though it meant “for the purpose, express or implied, of
encouraging election or defeat.” 616 F.2d at 53 (em-
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phasis in original). The Court of Appeals ruled that the
FEC’s position was “totally meritless”. Ibid.

The decision below adopta the position rejected in
CLITRIM, and conflicts with the en bane decision of the
Second Circuit. The Court of Appeals helow ignored the
sharp distinction between “express” and “implied”, and
engaged in an extended search for the implied meaning
of the advertisement.

Neither the FEC nor the Court of Appeals attempted
to deal with petitioner’s straightforward reading of the
advertisement.’* The FEC bluntly argued that a “strict
grammatical” approach to the meaning of a publication is
“incorrect”. It is obvious that a reading is either gram-
matical or not, and that “strict” iz a redundant adjective.
Buckley mandates a ‘“strict” approach. If one does not
apply the established rules of English grammar, there is
no standard for determining what a publication expressly
advocates.

B.

The FEC hails the opinion below as a “substantive
approach” exemplified by this Court’s apinion in MCFI,
supra. It argues that “the Supreme Court’s own appli-
cation of the express advocacy standard * * * is based
upon a substantive rather than grammatical approach”,
FEC Opp. at 5. This idea, reflecting further conflict with
the Second Circuit’s CLITRIM decision, calls for prompt
corrective action, in advance of the impending election
season.

The FEC seeks to support the “substantive” approach
by pointing out that the publication whicl this Court con-
cluded to be “express advocacy” in MC'FL urged readers
to “Vote Pro-Life,” and that a reader had to look at other

"4 As noted in n.8, supra, at one point the FEC restated the
advertisement exactly as petitioner reads it: an appesl to frustrate
the candidate’s efforb to “hide his record.” That goal can be
achieved only by public exposure of the true record.
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pages to identify the candidates who were “Pro-Life.” Id.
at 5-6. We submit that the statute’s requirement that a
candidate be “clearly identified”” invokes a different stand-
ard, and that MCFI, involved no problems of vagueness
and did not disregard grammar or rhetoric.”® Readers
were specifically urged to vote, and the beneficiaries were
“clearly identified” hy names, photographs, and voting
records which specified their “pro-life” characteristics.
Petitioner's advertisement would have been comparable to
that in MCFL if it had said “Vote against the deceptive
campaigner”, or “Defeat him”, but it said nothing ahout
voting or defeating.'*

We urge that the Court act now to dispel the notion
that the phrase “expressly advocating” tolerates distortion
of grammar, or permits the generous use of inférence.
Otherwise the FEC will continue its long-standing effort
to construe the words “expressly advocating” as though
they read “expressly or impliedly advocating”.”” The FEC

WIn fact, MCFL reiterated the requirement that “‘express
advocacy’ depend[a] upon the use of language such as ‘vote for,
‘elect,” ‘support,’ ete. * * *." 107 8. Ct. at 628.

'*The FEC also argues that “the examples of express advocacy
listed in Buckley made clear that the atrict grammatical approach
was incorrect.” FEC Opp. at 7. It argues that “Support Smith”
is only express advocacy “if one takes into consideration the ex-
ternal facts that an election is to be held and that Smith is run-
ning for office”. Id. It also argues that “[a]nother example from
Buckley, ‘Smith for Congress.’ can only be considered express ad-
vocacy by inferring the words of exhortation ‘Vate for Smith for
Congress.”” Id. at n.4 (emphagis in original). We submit that any
nuggestion that the Buckley examples require the aid of inference
flouts their stated purpose, which was to illustrate the meaning of
“exprensly”” and “explicitly”.

'"The concurring opinion of Chief Judge Kaufman and Judge
Onkes in CLITRIM spoke of “the insengitivity to First Amendment
valuen diaplayed by the Federal Election Commiasion * * 616
F.2d at 63. It noted that: “an official agency of government * * *
created to scrutinize the content of political expression * * *
feed[s] upon speech and almost ineluctably comels| to view un-
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is, in effect, encouraged hy the opinion below to chill the
public exercise of free speech by searching out “intent"
and “understanding”, and by employing anti-grammar.

IV. The history of this iitigation demonstrates that the
“express advocacy” language of the Act is too impre-
cise to satisfy the requirements of the First Amend-
ment,

The Court of Appeals unwittingly displayed the con-
stitutional infirmity of the Act when it said (Pet. App.
9a) that “[a]s this litigation demonstrates, the ‘express
advocacy’ language of Buckley and |the Act] does not
draw a bright and unambiguous line.”

When the comparable provisions of the former Cam-
paign Acl were saved from constitulional invalidity by
this Court’s “express advocacy” formula, the phrase ap-
peared to promise a strict narrow standard. But as there
was no actual publication before the Court, the ruling was
entirely prospective. It was presumably expected that this
language would foreclose the FEC and the courts from
seeking to regulate “implied” advocacy, a course that
would threaten the freedom of core political speech. The
Supreme Court said explicitly that “intention” and “un-
derstanding” were not relevant. It recognized that the
“express advocacy” language would not present a difficult
barrier to persons seeking to circumvent the Act, but that
this was a necessary price for preserving ‘‘breathing
space” for political speech. 424 U.S. at 43-45. This case,
however, demonstrates that in practice even the appar-
ently unambiguous “express advocacy” standard invites

restrained expression as a potential ‘evil’ to he tamed, muzzled or
sterilized. ® * * Buckiey v. Valeo * * * imposed upon the FE(
the weighty, if not impossible, obligation to exercise its powers in
&8 manner harmonious with a aystem of free expression. Our dis-
cussion today should stand as an admonition to the Commission
that, at least in this case, it has failed abysmally to meet this
awesome responsibility.” Id. at 55.




AP

e

Sk

e

w
J

20

suppression of the right to free expression. The Act is
therefore unconstitutional as applied.”™

The advertisement at issue here is simple and straight-
forward: nowhere does it say that the readers should
defeat Jimmy Carter or vote against him. It describes his
temperament and campaign tactics and what these add up
to: “It is an attempt to hide his record * * *.” It then
says that if he “rucceeds” the country will suffer under
four more years of his style. Rhetorically, “succeeds” is a
reference to his ‘“attempt to hide his record.” The adver-
tisement then makes its only exhortation: “Don’t let him
do it”. The same exhortation is echoed in the caption to
the advertisement.

District Judge Thompson concluded that the advertise-
ment would not bear the reading which the FEC ad-
vanced, and that the advertisement “obviously” was not
express advocacy of the defeat of Jimmy Carter. At one
point the FEC seemingly agreed, and read the advertise-
ment as advocating that candidate Carter should not be
allowed to succeed in his attempt to hide his record (see
n.3, supra). At other points the agency drew other infer-
ences. It argued that the advertisement advocates that
Jimmy Carter should not be allowed to succeed in his
effort to be re-elected (see n.2, supra). More recently it
argues that “strict grammatical” reading of the adver-
tisement is not proper.

The Court of Appeals agreed with the District Court
that it was a “a very close call,” but then concluded that
the advertisement was “clearly” and “unambiguously”
the “kind” of advocacy covered by the statute. It said
that its test of what constitutes “expressly advocating”

'" See Clagett and Bolton, Buckley v. Valeo, Its Aftermath and
Its Prospects: The Conatitutionality of Government Restraints on
Political Campaign Financing, 29 Vanderbilt L. Rev. 1827, 18638-
1860 (1976). (The authors were co-counsel for the plaintiffs in
Buckley.)
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agrees with neither the petitioner, the District Court, nor
the FEC "™—and so there are at least four ways to con-
strue the statutory phrase.

Such a confusion of views among the professionals of
the bench and bar demonstrates that the statutory phrase
“expressly advocating” has proved to be insufficiently
narrow and precise to protect core political speech. The
standard advanced by the Court of Appeals results in a
decision that what the District Court considered to be
“obvious” is a position that no reasonable mind could
advance. Pet. App. 14a-15a. The three members of the
Court. of Appeals panel have not only disagreed with the
district judge and the parties. Id. at 9a. They announced
(id.) that they could find no guidance in the reported
decisions of the First and Second Circuits (other than by
“reading between the lines”), and that neither these de-
cisions, nor the briefs of petitioner or the FEC “have
supplied us with an analysis of the standard to be used
or even a thoughtful list of the factors which we might
consider in evaluating an ‘express advocacy’ dispute.”

Petitioner’s experience with this 1980 advertisement
reveals that the statute is impermissibly vague, in viola-
tion of the First Amendment. The “oxpress advocacy”
formulation fails to provide a precise standard upon
which a citizen can rely.

V. The Act’s exemption for newspapers and other media

discriminates against ordinary citizens, in violation of
the Fifth Amendment.

The exemption provided in the Act for the commercial
and institutional press (2 U.S.C. 431(9) (B) (i)) violates
the equal protection component of the Fifth Amendment.
The First Amendment rights of private citizens such as

19 “This concern leada us * * * o reject some of the overly con-
m.:._n:ed rules of interpretation that the parties urge for our adop-
tion”. Pet. App. 11a (emphaais supplied).
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petitioner are limited by the Act, while the commercial
press is exempted. The press is therefore free to publish
editorials which are suggested or even drafted by candi-
dates, without revealing such sponsorship. Similarly, the
press is free from the obligation to report its expendi-
tures for advocacy editorials. We submit that if it serves
a public purpose to require private citizens to make the
disclaimers and disclosures required by the Act, the same
public purpose applies to the institutional press, and no
rational basis exists for the Act’s discrimination.

The appropriate test for appraising the discrimination
at issue is set forth in California Medical Association,
supra, 463 U.S. at 200:

In order to conclude that [the Campaign Act] none-
theless violates the equal protection component of the
Fifth Amendment, we would have to find that be-
cause of this provision the Act burdens the First
Amendment rights of persons subject to [the Act] to
a greater extent than it burdens the same rights of
[exempt persons], and that such differential treat-
ment ig not justified * * *.

See Police Department of Chicago v. Mosley, 408 U.S.
92, 95 (1972); Carey v. Brown, 447 U.S. 455, 460-462
(1980) ; Arkansas Writers’ Project, Inc. v. Ragland, 55
U.S. Law Week 4522 (April 22, 1987).

The only reference in the legislative history of the Act
to the reason why newspapers, magazines and broadcast-
ing stations are exempt is a statement that Congress
wished to “make it plain that it is not the intent of the
Congress . . . to limit or burden in any way the first

¢ amendment freedoms of the press and of association.”
#H.R. Rep. No. 1239, 93rd Cong., 2d Sess. 4 (1974). We
submit that this is an unwarranted discrimination
againat other citizens. It is well settled that the press
is entitled to no greater freedom of speech than private
individuals. See Mills v. Alabama, supra, 384 U.S. at
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219 (“the press * * * includes not only newspapers,
books, and magazines, but also humble leaflets and cir-
culars”) ; and Lovell v. City of Griffin, 303 U.S. 444, 452
(1938). Indeed, in Buckley, where this Court ultimately
struck down the spending limits of an earlier version of
the Aect, it questioned whether there could be any “prin-
cipled basis” for exempting the press from the various
requirements of the Act. Thus the Court said (424 U.S.
at 51 n.66) :

The Act exempts most elements of the institutional
press. * * * But, whatever differences there may be
between the constitutional guarantee of a free press
and of free speech, it is difficult to conceive of any
principled basis upon which to distinguish § 608 (e)
(1)’s limitations upon the public at large and similar
limitations upon the press specifically.

Congress’ need to avoid the impairment of the political
writings of private individuals is just as compelling as
it is with respect to the press. Moreover, the costs and
pressures involved in participating in a political debate
fall even more heavily on a private individual than on
the commercal press. The individual citizen is less likely
than the smallest newspaper or radio station to exercise
substantial influence on the public, and he is more sus-
ceptible to pressures to ‘“hedge and trim” to avoid the
mere threat of an FEC enforcement action. Why then,
exempt the presa? The net result of the Act is to further
handicap the efforts of private citizens to reach the pub-
lic forum with views that may be in conflict with those
of the commercial press. Accordingly, the case raises a
serious Fifth Amendment question which has not been
addressed by this Court. The issue was not discussed by
the District Court in view of the dismissal of the com-
plaint on other gronnds. No reason appears why the
question was not decided by the Court of Appeals.
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CONCLUSION

The decision of the Court of Appeals constitutes a novel
construction of an important federal statute that affects
the public's freedom to speak during an election cam-
paign. The decision is contrary to the decision of this
Court in Buckley v. Valeo, and conflicts with a decision
of the Second Circuit Court of Appeals. The decision of
the court below raises serious questions concerning the
constitutionality of the Act which have not previously
been considered by this Court, and it is contrary to set-
tled principles of constitutional law. The decision gives
vague power to the Federal Election Commission to regu-
late the political speech of the general public, not many
of whom will have petitioner’s resources and determina-
tion to resist. The approaching Presidential campaign
season makes resolution of the issues especially urgent.

This case calls for the exercige of the Court’s discre-
tionary power of review.
Respectfully submitted,
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OPINION

Before: GOODWIN and FARRIS, Circnit Judges and
Solomon,* District Judge.

FARRIS, Circuit Judge:

Under the Federal Election Campaign Act, a political
advertisement which “expressly advocates” either the

* The Honorable Gus Solomon, Senlor United States Diatrict
Judge for the District of Oregon, sitting by designation.
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election or defeat of a candidate must he reported to the
Federal Election Commission. We must decide whether
in this case reporting was required and if so whether the
Act meets constitutional demands.

No right of expression is more important to our par-
ticipatory democracy than political speech, One of Eo
most delicate tasks of First Amendment jurisprudence s
to determine the scope of political speech and its permis-
gible regulation. This appeal requires us to resolve the
conflict between a citizen’s right to speak without burden
and society’s interest in ensuring a fair and representa-
tive forum of debate by identifying the financial sources
of particular kinds of speech.

L

On October 28, 1980, one week prior to the 1980 presi-
dential election, the New York Times published a full
page advertisement captioned “Don’t let him do mn.:
placed and paid for by Harvey Furgatch. The advertise-
ment read:

DON'T LET HIM DO IT.

The President of the United States continues de-
grading the electoral process and lessening the
prestige of the office.

It was evident months ago when his running 33.@
outrageously suggested Ted Kennedy was unpatri-
otic. The President remained silent.

And we let him.

It dontinued when the President himself accused
Ronald Reagan of being unpatriotic.

And we let him do it again.

In recent weeks, Carter has tried to buy entire
cities, the steel industry, the auto industry, and
others with public funds.

3a
We are letting him do it.

He continues to cultivate the fears, not the hopes,
of the voting public by suggesting (he chnice is bhe-
tween “peace and war,” “black or white,” “north or
south,” and “Jew vs. Christian.” His meanness of
spirit is divisive and reckless McCarthyism at its
worst. And from a man who once asked, “Why Not
the Best?”

It is an attempt to hide his own vecord, or lack
of it. If he succeeds the country will be burdened
with four more years of incoherencies, ineptness and
illusion, as he leaves a legacy of low-level campaign-
ing.

DON'T LET HIM DO IT.

On November 1, 1980, three days before the election,
Furgatch placed the same advertisement in The Roston
Globe. Unlike the first advertisement, which stated that
it was paid for by Furgatch and was “Inlot authorized
hy any candidate,” the second advertisement omitted the
disclaimer. The two advertisements cost Furgatch
approximately $25,000,

On March 25, 1983, the Federal Election Commission
brought suit against Furgatch under the Federal Flec-
tion Campaign Act. 2 U.S.C. §437g(a) (6) (A).' The
FEC sought a civil penalty and an injunction against

! Section 437g (a) (6) (A) provides:

(6) (A) If the Commiasion is unable to correct or prevent
any violation of thin Act or of chapter 95 or chapter 96 of
Title 26, by the methods apecified in paragraph (4) (A), the
Commisaion may, upon an afirmative vote of 4 of ita members,
institute a civil action for relief, including a permanent or
temporary injunction, reatraining order, or any other appro-
priate order (including an order for a civil penalty which
does not exceed the greater of $5,000 or nn amount equal to
any contribution or expenditure involved in such violation)
in the district court of the United States for the diatrict in
which the person agafnat whom such action is brought ia
found, resides, or transacte business.
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further violation of the Act. It alleged that Furgatch
violated 2 U.S.C. §434(c)? by failing to report his ex-
penditures and 2 U.S.C. § 441d* by failing to include a

2 Section 434(c) (1) requires that any person making an “in-
dependent expenditure” greater than $260 file a statement with the
FEC. The contents of the statement are specified in 434(c)(2),
which provides:

Statements . . . shalt include:

(A) the information required by subsection (b)(6) (B> (iii)
of this aection, indicating whether the independent expenditure
is in support of, or in opposition to, the candidate involved;

(B) under penalty of perjury, a certification whether or
not such independent expenditure is made in cooperation,
consultation, or concert, with, or at the request or suggestion
of, any candidate or any authorized committee or agent of
such candidate; and

(C) the identification of each person who made a contribu-
tion in excesa of $200 to the persen filing such statement
which was made for the purpose of furthering an independent
expenditure.

The term “independent expenditure Is defined as follows in
§431(17):

(17) The term “independent expenditure” means an ex-
penditure by a person expressly advocating the election or
defeat of a clearly identified candidate which is made without
conperation or conaultation with any candidate, or any au-
thorized committee or agent of such candidate, and which is
not made in concert with, or at the requeat or suggestion of,
any candidate, or any authorized committee or agent of such
candidate.

8 Section 441d provides:

(a) Whenever any person makes an expenditure for the
purpose of financing communications expressly advocating the
election or defeat of a clearly identified candidate, or solicita
any contribution through any broadcasting station, news-
paper, magazine, outdoor advertising facility, direct mail-
ing, or any other type of general public political advertising,
such communication—

L ] - - -

(8) 1f not authorized by a candidate, an authorized political
committee of a candidate, or its agents, shall clearly state the

ba

disclaimer in The Boston Globe advertisement. Furgatch
moved for dismissal under Fed. R. Civ. P. 12(b) (6) for
failure to state a claim. The district court orally granted
the motion to dismiss and on December 10, 1984 entered
its final order. It concluded that the advertisement was
not an “independent expenditure” within the meaning of
the statute hecause it did not “expressly advocate” the
defeat of Jimmy Carter. The court did not rule on the
constitutional issues raised by Furgatch.

The FEC timely appealed. This court has jurisdiction
under 28 U.S.C. §1291 and 2 U.S.C. §487g(a)(g).
We review de novo under rule 12(b)(6). Gibson .
United States, 781 F.2d 1334, 1337 (9th Cir. 1986).

1L

Individuals who make independent expenditures total-
ling more than $250 must file a statement with the FEC.
2 U.S.C. §434(c). The Federal Election Campaign Act
defines an “independent expenditure” as “an expenditure
by a person expressly advocating the election or defeat
of a clearly identified candidate. . . .” 2 U.S.C. §431
(17). The Supreme Court has previously passed upon
the constitutionality of the Act’s disclosure requirements
in Buckley v. Valeo, 424 U.S. 1 (1976).

The disclosure provisions for independent expenditures
were originally written more broadly. to cover any ex-
penditures made ‘“for the purpose of . . . influencing”
the nomination or election of candidates for federal of-
fice. Reviewing section 434(e) (the forerunner to the
provisions before us) in Buckley, the Supreme Court
held that any restriction on political speech—even re-
strictions that are far from absolute—-can have a chill-
ing effect on speech. “In its effort to be all-inclusive,

name of the peranon who paid for the communication and
state that the communication is not authorized by any candi-
date or candidate’s committee.
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. . the provision raises serious problems of vagueness,
particularly treacherous where, as here, the violation of
its terms carries criminal penalties and fear of incurring
those sanctions may deter those who seek to exercise pro-
tected First Amendment rights.” 424 U.S. at 76-77.

The Court reasoned that Congress may place restric-
tions on the freedom of expression for legitimate rea-
sons, but that those restrictions must he minimal, and
closely tailored to avoid overreaching or vagueness. Id.
at 78-82. Consequently, the Court was obliged to con-
strue the words of section 434 (e) no more broadly than
was absolutely necessary to serve the purposes of the
Act, to avoid stifling speech that does not fit neatly in
the category of election advertising. /d. at 78. The
Court was particularly insistent that a clear distinction
he made between ‘“issue discussion,” which strongly im-
plicates the First Amendment, and the candidate-oriented
speech that is the focus of the Campaign Act. Id. at 79.

The Court concluded that the only expenditures cov-
ered by the disclosure provisions were funds used for
comunications that ‘“‘expressly advocate the election or
defeat of a clearly identified candidate.” Id. It gave
examples, in a footnote, of words of express advocacy,
including ‘‘vote for,” “elect,” ‘“‘support,” “cast your bal-
lot for,” “Smith for Congress,” ‘“vote against,” ‘“‘defeat,”
and “reject.” See id. at 80, n.108 (incorporating by
reference id. at 44, n.52). Congress’ later revision of the
Act, now before us, directly adopted the ‘“express ad-
vocacy” standard of Buckley into sections 431(17) and
441(d). See H.R. Rep. No. 1057, 94th Cong., 2d Sess. 38
{1976), reprinted in Legisiative History of the Federal
Election Campaign Act Amendments of 1976, 1032
(GPO 1977)].] That standard is designed to limit the
coverage of the disclosure provision “precisely to that
spending that is unambiguously related to the campaign
of a particular federal candidate.” Buckley, 424 U.S.
at 80.

Ta

We must apply sections 434(c) and 441(d) consist-
ently with the constitutional requirements set out in
Buckley.

IIL

The FEC argues that Furgatch's advertisement ex-
pressly advocates the defeat of Jimmy Carter and there-
fore i3 an independent expenditure which must be re-
ported to the FEC. The examples of express advocacy
contained in the Buckley opinion (i.e., “vote for,” “sup-
port,” etc.), the FEC argues, merely provide guidelines
for determining what constitutes “express advocacy.”
Whether thore words are contained in the advertisement
is not determinative. The test iz whether or not the
advertisement contaings a message advorating the defeat
of a political candidate. Furgatch’s advertisement, the
FEC contends, contains an unequivocal message that
Carter must not ‘“‘succeed” in “burden|ing|™ the country
with “four more years” of his allegedly barmful leader-
ship.

The FEC further argues that the advertirement is,
in the words of the Supreme Court, “unamhiguously re-
lated to the campaign of a particular federal candidate.”
Buckley, 424 U.S. at 80. Nothing more, it contends, is
required to place this advertisement under coverage of
the Act. The FEC grounds this argument on the Court’s
effort in Buckley to distinguish between speech that per-
tains only to candidates and their campaigns and speech
revolving around political issues in general. The FEC
argues that because the advertisement discusses Carter,
the candidate, rather than the political issues, Furgatch
must report the expenditure.

Furgatch responds that the mere raising of any ques-
tion on this issue demonstrates that il is not express
advocacy. We would not be debating the meaning of the
advertisement, he contends, if it were express. He argues
that the words “don’t let him do it” do not expressly call
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for Carter’s defeat at the polla but an end to his “at-
tempt to hide his own record, or lack of it.” The ad-
vertisement, according to Furgatch, is merely a warning
that Carter will be re-elected if the public allows him to
continue to use ‘‘low-level campaign tactics.”

As the district court noted, whether the advertisement
expressly advocates the defeat of Jimmy Carter iz a very
close call. We have not had occasion to consider the scope
of the Act before now. Few other courts of appeals have
dealt with the issue.

In Federal Election Commission v. Massachusetts Citi-
zens for Life, Inc., 769 F.2d 13 (1st Cir. 1985), the First
Circuit considered an advertisement in which an anti-
abortion group published a “Special Election Edition” of
its newsletter which contained photographs of candidates
identified ab “pro-life.” The publication included at least
two exhortations to ‘“vote pro-life” and the statement:
“Your vote in the primary will make the critical differ-
ence in electing pro-life candidates.” The court ruled
that the “Special Election Edition . . . explicitly ad-
vocated the election of particular candidates in the pri-
mary elections and presented photographs of those can-
didates only,” and thus fell within the FEC’s regulatory
sphere.

In Federal Election Commission v. Central Long Is-
land Tax Reform Immediately Committee, 616 F.24 45
(2d Cir. 1980), the Second Circuit addressed the ap-
plicability of the statute to a leaflet which expounded
the economic views of a tax reform group and critized
the voting record of a local member of Congress, whose
picture was included. The leaflet, however, did not refer
to any federal election or to the member’s political af-
filiation or opponent. The court held that because the
leaflet did not expressly advocate the defeat or election
of the congressman, the Act did not apply to the pam-
phlet. The leaflet ‘contains nothing which could ra-
tionally be termed express advocacy . . . there is no
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reference anywhere in the Bulletin to the congressman’s
party, to whether he is running for re-election, to the
existence of an election or the act of voting in any elec-
tion; nor is there anything approaching an unambiguous
statement in favor of or against the election of Congress-
man Ambra.” Id. at 53.

Because of the unique nature of the disputed speech,
each case 8o depends upon its own facts as to be almost
sui generis, offering limited guidance for subsequent deci-
sions. The decisions of the First and Seeond Circuits are
not especially helpful beyond the general interpretive
principles we can find between the lines of those rulings.
Neither these decisions nor counsel for the parties here
have supplied us with an analysiz of the standard to be
used or even a thoughtful list of the factors which we
might consider in evaluating an “express advoeacy” dis-
pute. Without such a framework, the federal courts risk
an inconsistent analysis of each case invnlving the mean-
ing of “express advoeacy.”

IV.

As this litigation demonstrates, the “express ad-
vocacy” language of Buckley and section 413(17) does
not draw a bright and unambiguous line. We are called
upon to interpret and refine that standard here. Mind-
ful of the Supreme Court’s directive that, where First
amendment concerns are present, we must construe the
words of the regulatory statute precisely and narrowly,
only as far as is necessary to further the purposes of
the Act, we first examine those purposes in some detail
for guidance.

In Buckley, the Court described the function of sec-
tion 434 (e) as follows:

Section 434 (e) is part of Congress’ effort to achieve
‘total disclosure’ by reaching ‘every kind of political
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activity’ in order to insure that the voters are fully
informed and to achieve through publicity the maxi-
mum deterrence to corruption and undue influence
possible. The provision is responsive to the legiti-
mate fear that efforts would be made, as they had
been in the past, to avoid the disclosure requirements
by routing financial support of candidates through
avenues not explicitly covered by the general provi-
sions of the Act.

424 U.S. at 76.

Thus there are two important goals behind these dis-
closure provisions. The first, that of keeping the elec-
torate fully informed of the sources of campaign-directed
speech and the possible connections between the speaker
and individual candidates, derives directly from the pri-
mary concern of the First Amendment. The vision of
a free and open marketplace of ideas is based on the
assumption that the people should be exposed to speech
on all sides, so that they may freely evaluate and choose
from among competing points of view. One goal of the
First Amendment, then, is to ensure that the individual
citizen has available all the information necessary to
allow him to properly evaluate speech.

Information about the composition of a candidate’s
constituency, the sources of a candidate’s support, and
the impact that such financial support may have on the
candidate’s stand on the issues or future performance
may be crucial to the individual's choice from among
the several competitors for his vote. If only part of the
picture is disclosed, the market in ideas has a crippling
and coercive, rather than a healthy and liberating effect
on the development of social and political institutions,
Therefore, disclosure requirements, which may at times
inhibit the free speech that is so dearly protected by the
First Amendment, are indispensible to the proper and
effective ekercise of First Amendment rights. The allow-
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ance of free expression loses considerable value if expres-
sion is only partial.

The other major purpose of the disclosure provision
is to deter or expose corruption, and therefore to mini-
mize the influence that unaccountable interest groups
and individuals can have on elected federal officials. The
disclosure requirement is particularly directed at at-
tempts by candidates to circumvent the statutory limits
on their own expenditures through close and secretive
relaiionships with apparently “independent” campaign
spenders, The Supreme Court noted that efforts had been
made in the past to avoid disclosure vequirements by the
routing of campaign contributions through unreguiated
independent advertising. Since Burkicy was decided,
such practices have apparently become more widespread
in federal elections, and the need for controls more
urgent. See, c.g., ‘“The $676,000 Cleanup,” The New
Republic, Vol. 195, No. 22 (December 1, 1986) at 7.

We conclude that the Act’s disclosure provisions serve
an important Congressional policy and a very strong
First Amendment interest. Properly applied, they will
have only a “reasonable and minimally restrictive” ef-
fect on the exercise of First Amendment rights. Burk-
ley, 442 11.S. at 82. Although we may not place burdens
on the freedom of speech beyond what is strictly neces-
sary to further the purposes of the Act, we must be just
as careful to ensure that those purposes are fully carried
out, that they are not cleverly circumvented, or thwarted
by a rigid construction of the terms of the Act. We must
read section 434 (c) so as to prevent speech that is clearly
intended to effect the outcome of a federal election from
escaping, either fortuitously or by design, the coverage
of the Act. This concern leads us to fashion a more
comprehensive approach to the delimitation of “express
advocacy,” and to reject some of the overly constrictive
rules of interpretation that the parties urge for our
adoption.
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V.
A

We begin with the proposition that “express advocacy
is not strictly limited to communications using certain
key phrases. The short list of words included in the
Supreme Court’s opinion in Buckley does not exhaust
the capacity of the English language to expressly ad-
vocate the election or defeat of a candidate. A test re-
quiring the magic words “elect,” “support,” etc., or their
nearly perfect synonyms for a finding of express ad-
vocacy would preserve the First Amendment right of
unfettered expression only at the expense of eviscerating
the Federal Election Campaign Act. “Independent” cam-
paign spenders working on behalf of candidates could
remain just beyond the reach of the Act by avoiding cer-
tain key words while conveying a message that is unmis-
takably directed to the election or defeat of a named
candidate.

“ '

B

A proper understanding of the speaker’s message can
best be obtained by considering speech as a whole. Com-
prehension often requires inferences from the relation
of one part of speech to another. The entirety may give
a clear impression that is never succinctly stated in a
single phrase or sentence. Similarly, a stray comment
viewed in isolation may suggest an idea that is only
peripheral to the primary purpose of speech as a whole.
Furgatch would have us reject intra-textual interpreta-
tion and construe each part of speech independently,
requiring express advocacy from specific phrases rather
than from speech in its entirety.

We reject the suggestion that we isolate each sentence
and act as if it bears no relation to its neighbors. This
is not to say that we will not examine each sentence in
an effort to understand the whole. We only recognize
that the whole consists of its parts in relation to each
other.
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C

The subjective intent of the speaker cannot alone be
determinative. Words derive their meaning from what
the speaker intends and what the reader understands.
A speaker may expressly advocate regardless of his in-
tention, and our attempts to fathom his mental state
would distract us unnecessarily from the speech itself.
Interpreting political speech in this context is not the
same a8 interpreting a contract, where subjective intent
underlies the formation and construction of the contract
and would be the explicit focus of interpretation were
it not for the greater reliability of the objective terms.
The intent behind political speech ir less important than
its effect for the purposes of this inquiry. But gee
Thomas v. Colling, 323 U.8. 516, 535 (1945), quoted in
Buckley, 424 U.S. at 43.

D

More problematic than use of “magic words” or in-
quiry into subjective intent are questions of context.
The FEC argues, for example, that this advertisement
cannot be construed outside its temporal context, the
1980 presidential election. Furgatch, on the other hand,
maintains that the court must find express advocacy in
the speech itself, without reference to external eircum-
stances.

The problem of the context of speech goes to the heart
of some of the most difficult First Amendment questions.
The doctrines of subversive speech, “fighting  words,”
libel, and speech in the workplace and in public fora
illustrate that when and where speech takes place can
determine its legal significance. In these instances, econ-
text is one of the crucial factors making these kinds of
speech regulable. First Amendment doctrine has long
recognized that words take part of their meaning and
effect from the environment in which they are spoken.
When the constitutional and statutory standard is “ex-
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press v%oaw.a?: however, the weight that we give to the
context of speech declines considerably. Our concern here
is with the clarity of the communication vather than its
harmful effects. Context remains a consideration, but
an ancillary one, peripheral to the words themselves.

We conclude that context is relevant to a determina-
tion of express advocacy. A consideration of the context
in which speech is uttered may clarify ideas that are
not perfectly articulated, or supply necessary premices
that are unexpressed but widely understood by readers
or viewers. We should not ignore external factors that
contribute to a complete understanding of speech, espe-
cially when they are factors that the audience must con-
sider in evaluating the words before it. However, con-
text cannot supply a meaning that is incompatible with,
or simply unrelated to, the clear import of the words.

VL

With these principles in mind, we propose a standard
for “express advocacy” that will preserve the efficacy of
the Act without treading upon the freedom of political
expression. We conclude that speech need not include
any of the words listed in Buckley to be express ad-
vocacy under the Act, but it must, when read as a whole,
and with limited reference to external events, he sus-
ceptible of no other reasonable interpretation but as an
exhortation to vote for or against a specific candidate.
This standard can be broken into three main compo-
nents. First, even if it is not presented to the clearest,
most explicit language, speech is “express” for present
purposes if its message js ummistakable and unambigu-
ous, suggestive of only one plausible meaning. Second,
speech may only be termed “advocacy” if it presents
a clear plea for action, and thus speech that is merely
informative is not covered by the Act. Finally, it must
be clear what action is advocated. Speech cannot be
“express advocacy of the election or defeat of a clearly
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identified candidate” when reasonable minds could dif-
fer as to whether it encourages a vote for or against
a candidate or enconrages the reader to take some other
kind of action.

We emphasize that if any reasonable alternative read-
ing of speech can be suggested, it cannot he express ad-
vocacy subject to the Act's disclosure requirements. This
is necessary and sufficient to prevent a chill on forms of
speech other than the campaign advertizing regulated by
the Act. Under this standard, the court is not forced to
ignore the plain meaning of campaign-related speech
in a search for certain fixed indicalors of “express
advocacy.”

VI

Applying this standard to Furgatch’s advertisement,
we reject the district court’s ruling that it does not ex-
pressly advocate the defeat of Jimmy Carter. We have
no doubt that the ad asks the public to vote against
Carter. It cannot be read in the way that Furgatch
suggests.

The bold print of the advertisement pleads: “Don’t
let him do it.” The district court determined that the
focus of the inquiry, and the message of the ad, is the
meaning of the word “it.” Under the district court’s
analysis, only if “it” is a clear reference to Carter’s re-
election, supported by the text of the ad, could one find
express advocacy. The district court accepted the argu-
ments of Furgatch that “it” may plausibly be read to
refer to Carter’'s degradation of his office, and his
manipulation of the campaign process. The ad deplores
Carter’s “attempt to hide his own record,” his “legacy
of low-level campaigning,” his divisiveness and “mean-
ness of spirit,” and his “incoherencies, ineptness, and
illusion.” As the district court viewed it, although the
advertisement criticizes Carter's campaign tactics, it
never refers to the election or to voting against Carter,
The words “don’t let him do it” urge readers to stop
Carter from doing those things now and in the future.
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We disagree with the district court that the word
“it” is the proper focus of the inquiry. There is no ques-
tion what “it” is—“it” is all the things that the ad ac-
cuses Jimmy Carter of doing, the litany of abuses and
indiscretions that constitutes the hody of the statement.
The pivotal question is not what the reader should pre-
vent Jimmy Carter from doing, but what the reader
should do to prevent it. The words we focus on are
“don’t let him.” They are simple and direct. “Don’t let
him” is a command. The words “expressly advocate”
action of some kind. If the action that Furgatch is urg-
ing the puhlic to take is a rejection of Carter at the
polls, this advertisement is covered hy the Campaign Act.

In Furgatch’s advertisement we are presented with an
express call to action, but no express indication of what
action is appropriate. We hold, however, that this fail-
ure to state with specificity the action required does not
remove political speech from the coverage of the Cam-
paign Act when it is clearly the kind of advocacy of the
defeat of an identified candidate that Congress intended
to regulate.

zmwmozm_“_m minds could not dispute that Furgatch’s
advertisement is urging readers to vote against Jimmy
Carter. This was the only action open to those who
would not “let him do it.” The reader could not sue
President Carter for his indelicate remarks, or arrest
him for his transgressions. If Furgatch had been seek-
ing impeachment, or some form of judicial or adminis-
trative action against Carter, his plea would have been
to a different audience, in a different forum. If Jimmy
Carter was degrading his office, as Furgatch claimed,
the audience to whom the ad was directed must vote him
out of that office. If Jimmy Carter was attempting to
buy the election, or to win it by “hid[ing] his own rec-
ord, or lack of it,” as Furgatch suggested, the only way
to not let him do it was to give the election to someone
else. Although the ad may be evasively written, its
meaning is clear.

17a

Our conclusion is reinforced hy consideration of the
timing of the ad. The ad is hald in calling for action,
hut fails to state expressly the precise action called for,
leaving an obvious blank that the reader js compelled {o
fill in. 1t refers repeatedly to the election campaign and
Carter's campaign tactics. Timing the appearance of the
advertisement less than a week before the election Jeft
no doubt of the action proposed.

Finally, this advertisement was nat issue-oriented
speech of the sort that the Supreme Court was careful
to distinguish in Buckiey, and the Second Circuit found
to be excluded from the coverage of the Act in Central
Long Island Tax Reform. The ad divectly attacks a
candidate, not hecause of any stand on the issues of the
election, hut for his personal qualities and alleged im-
proprieties in the handling of his campaign. Il is the
type of advertising that the Act was enacted to cover.

There is vagueness in Furgatch’s message, but no
ambhiguity. Furgatch was obligated to file the state
ment and make the disclosures required for any “inde-
pendent expenditure” under the Federal Election Cam-
paign Act. He is liable for the omission.

We do not address Furgatch’s constitutional claims
except to note that the constitutionality of the provi-
sions at issue was reviewed in Buckley, and the standard
set forth by the Supreme Court in that case was incor-
porated in the Act in its present form. Treatment of
those constitutional issues is implicit in our disposition
of the statutory question.

REVERSED.
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

CA No. 85-5524

DC No. CV 83-0596-GT (M}
(Southern California)

FEDERAL ELECTION COMMISSION,
Plaintiff-Appellant,

V.

HARVEY FURGATCH,
Defendant-Appellee.

[Filed Apr. 23, 1987]

ORDER

Before: GOODWIN, FARRIS, Circuit Judges, and
SOLOMON,* District Judge.

The panel as constituted in the above case has voted
to deny the petition for rehearing. Judges Goodwin and
Farris have voted to reject -the suggestion for rehearing
en banc and Judge Solomon recommended rejection.

The full court has been advised of the suggestion for
an en banc hearing and no judge of the court has re-
quested a vote on it. Fed. R. App. P. 35(b).

The petition for rehearing is denied and the sugges-
tion for rehearing en banc is rejected.

* The Honorable Gus J. Solomon, Senior United Statea District
Judge for the District of Oregon, participated in the decision of
this case prior to his death February 15, 1987.
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UNITED STATES DISTRICT ('OURT
SOUTHERN DISTRICT OF CALIFORNIA

Civil No. 83-0596-GT (M

FEDERAL ELECTION CoMMISSION,
Dlaintiff,

V.

HARVEY FurRGATCH,
Defendant.

| Filed Nov. 23, 1984

ORDER

Defendant Furgateh’s motion pursuant to Federal
Rule of Civil Procedure 12(h) (6} to dismiss the com-
plaint for failure to state a claim is hereby granted.

As noted at the hearing of November 21, 1983, the
Court finds that, although it is a very close call, the
political advertisements placed by defendant Furgatch
do not, as required by 2 U.S.C. §§434(c) and 441d(a),
constitute ‘“communications expressly advocating the
election or defeat of a clearly identified candidate.”
In making this determination, the Court is particularly
mindful of footnote 52 of the Supreme Court's opinion
in Buckley v. Valeo, 424 U.S. 1, 44 (1976), which re-
stricted the application of an analogons section of the
Federal Election Campaign Act to “commumications con-
taining express words of advocacy of election ar defeat,
such as ‘vote for,’ ‘elect,” ‘cast your ballot for, ‘Smith
for Congress,’ ‘vote against’ ‘defeat,’ ‘reject.’” The
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Court is also mindful that neither the purpose nor the
effect of a political advertisement is determinative of
the issue of whether the ad expressly advocates the elec-
tion or defeat of a clearly identified candidate. See Fed-
eral Election Commission v. Central Long [sland Tazx
Reform Immediately Committee, 616 F.2d 45, 53 (2d
Cir. 1980); Federal Election Commission ». American
Federation of State County and Municipal Employees,
471 F. Supp. 315, 316 (D.D.C. 1979).

In applying the “express advocacy” standard to the
advertisements at issue in the instant case, it i appar-
ent that the inquiry can be immediately narrowed to an
analygis of the phrase “Don’t let him do it.” As both
parties recognize, the remaining language of the ad con-
tains, at most, an implied message not to vote for Iresi-
dent Carter and, as such, is beyond the scope of the Cam-
paign Act. The pivotal question thus hecomes whether
the phrase “Don’t let him do it” is the equivalent of the
expression “vote against Carter.”

In order to answer this question, it is first necessary
to ascertain the reference of the weord “it.” In other
words, it is necessary to determine what “it” is that the
reader of the ad is not supposed to let President Carter
do. In the Court’s view, a careful reading of the ad re-
veals that the reader is being exhorted not to let Presi-
dent Carter “hide his own record” or “degrade the elec-
toral process and lessen the prestige of the office.”

But how is the reader supposed to prevent the Presi-
dent from hiding his record and degrading the electoral
process? Does the ad ask the reader to vote against the

President? That, of course, is the position taken, of
necessity, by the FEC.

Unfortunately, the Court does not feel that the ad
will bear such a reading. A careful analysis of the ad
reveals that whatever “it” was that the reader of the
ad was supposed to do, it was something that could
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have been done “months” or “weeks” hefore the date
the ad was published.! But months or weeks before the
ad was published there had not been a presidential elec-
tion. Hence, the range of actions expressly recommended
by the ad obviously did include voling the Dresident out
of office.

Finally, the Court notes that since it has decided this
case on grounds of atatutory constructien, it is neither
necessary nor desirable to reach the defendant's con-
stitutional challenges to sections 434ic) and 441d. Guif
0il Co. v. Bernard, 452 U.S. 89, 99 (1981),

IT IS SO ORDERED.
DATED: November 20, 1984

/8/ Gordon Thompson Jr
GornoN THOMPSON, JR,
Chief Judge
United States District Court
cc: Plaintiff
Defendant

! For example, the ad rebukes the reader for letting the Presi-
dent remain silent when his running mate outrageoualy ruggested,
"months ago,” that Ted Kennedy was unpatriatic. Similarly, the
ad criticizes the reader for letting Carter, “in recent weeks,"” try
to buy entire cities with public funds.
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Don'tlet him do it.

The President of the United States continues degrading

the electoral process and lessening the prasiige of the office. He continues to cultivate the fears, not the hopes, of the
P voting public by suggestung the choios 13 between “peacs ar
It was evident months ago when his runnung mate :gm'&askng ;::;é%ﬁpﬂ‘ﬂ'mdwmm&""“m“
NP ml:?;my suggmmm'.’zd Kennady was unpatriouc. The McCarthytsm at its warst. And ffom a man who ange askad,
“Why Nt The Best?”
And wa let him,

It 18 an attempt o hide his own record, or lack of it. If he
suaceeds, the cuntry will be burdened with four mare years of
Ineoberencies, ineptness, and WWlusion, a8 he leaves & legacy of
low-level campaigning.

ke Don’tlethim doiit.

It continued when the Pregdent humsalf accused Rogald
of beng unpatrot.

mmmweeka,mhutriedtomyenmauamo
Steel Industry, the auto industry, and others, with public

We are lating him do 1.
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Pud dor by Harvey Furgeich, eten, P O, Box 22208, S4n Dvego, CA 82122
Mot sorized by emy canate.




