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PLAINTIFFS’ MOTION FOR DECLARATORY
JUDGMENT AND WRIT OF MANDAMUS

Pursuantto 28 U.S.C. § 2201, 2202 and Fed. R. Civ. P. 57, Plaintiffs respectfully move

this Honorable Court for the entry of an order granting a declaratory judgment on the

following grounds:
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1. The Federal Election Commission (FEC) is congressionally delegated with the sole
exclusive jurisdiction over the Federal Campaign Finance Act (“Act”). 2 U.S.C. § 437c.

2. By statute, the FEC is charged with the exclusive jurisdiction of civil enforcement
of the Act. 2 U.S.C. § 437c.

3. By statute, once the Commission determines, by an affirmative vote of 4 of its
members, that it has reason to believe that a person has committed, or is about to commit, a
violation of the Act, the Commission shall make an investigation of such alleged violation.
2 U.S.C. § 437g(a)(2).

4. On September 19, 2006, the FEC found reason to believe that Plaintiffs, and the
members of his firm and their families, violated certain provisions of the Federal Election
Campaign Act.

5. To date, the Federal Election Commission has failed to conduct its statutorily
required investigation as set forth in 2 U.S.C. § 437g(a)(2) for the reason that the Attorney
General, through the Justice Department, the FBI, and the IRS, has intentionally interfered
with the FEC’s ability to conduct its statutorily mandated duties.

6. By statute, no one other than the Federal Election Commission can proceed with
an investigation or prosecution of alleged violations of the Act until and only after the FEC
has itself conducted an investigation and referred the matter to the Attorney General “by
an affirmative vote of 4 of its members.” 2 U.S.C. § 437g(a)(5)(C). Until such time that the

FEC has made such a bipartisan referral to the Attorney General, the Attorney General, and
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the agencies he directs or controls, have no authority, jurisdiction, or power to proceed with
an investigation of alleged violations of the Act.

7. To date, the FEC has never made any such referral to the Attorney General alleging
that Plaintiff, his law firm, or members of his firm violated any provisions of the Act.

8. During or about June 2005, the Attorney General, by and through his official office
and in supervision of his agents including the Department of Justice, the FBI, and the IRS,
began an unlawful and unconstitutional investigation of Plaintiffs and members ofhis law firm
Fieger, Fieger, Kenney, and Johnson, for alleged violations of the Federal Campaign Finance
Act, 2 US.C. § 431 et. seq.

9. Under the plain and unambiguous statutory language of the Act, the Attorney
General and all of his subordinate agencies, are barred from conducting an investigation or
prosecution of alleged violations of the Federal Campaign Finance Act until such time that the
FEC has investigated and referred the matter “by an affirmative vote of 4 of its members.”
The purpose of the statute is to protect against the type of politically motivated
investigation/prosecution as is occurring here.

10. To date, the FEC has never investigated or referred to the Attorney General any
alleged violations of the Act by Plaintiffs, his law firm, or the members of his firm.

11. Contrary to the congressional mandate contained in the statute, the Attorney
General has initiated an unlawful, unconstitutional, and oppressive investigation and
persecution of Plaintiffs, his law firm, and the members of his law firm based on suspected

violations of the Act. Apparently, the FEC is tacitly cooperating and conspiring with the
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Attorney General and his subordinate offices to circumvent the jurisdictional requirements of
the Federal Campaign Finance Act by intentionally abrogating or ignoring its statutory duties.

12. Under the plain and unambiguous language of 2 U.S.C. § 437g(a)(2), once the
FEC has found reason to believe that an individual has committed a violation of the Act and
notifies the individual involved, the FEC “shall make an investigation of such alleged
violation.”

13. To date, the FEC has utterly failed, or refused, to comply with the statutorily
mandated requirement that it conduct an investigation. Furthermore, the Attorney General has
thwarted the ability of the FEC to do its work.

14. The FEC’s failure to comply with the law, in order to aid the illegal investigation
by the Attorney General, is a violation of the Administrative Procedures Act, 5 U.S.C. §§ 701-
706.

WHEREFORE, Plaintiffs respectfully pray that this Honorable Court shall grant the
following relief:

(a) a‘(.léclaration that Defendants’ conduct is unlawful, unconstitutional, and contrary
to the requirements of the Federal Campaign Finance Act;

(b) a declaration that the FEC has failed to adhere to the requirements imposed upon
it the Federal Campaign Finance Act.

(c) a writ of mandamus compelling the Federal Election Commission to comply with

the Congressionally mandated procedures set forth in the Federal Campaign Finance Act.
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(d) any other relief as authorized under the laws including costs and attorney fees for
bringing this action.

FIEGER, FIEGER, KENNEY & JOHNSON, P.C.

Alan Dershowitz, Esq. /s/ Michael R. Dezsi

Of Counsel to Plaintiffs MICHAEL R. DEZSI (P64530)

26 Reservoir Street Attorney for Plaintiffs

Cambridge, Mass 02138 19390 W. Ten Mile Road
Southfield, MI 48075

(248) 355-5555
Dated: February 7, 2007
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INTRODUCTION

In 1974, Congress created the Federal Election Commission (“FEC”) as an independent
federal agency charged with the primary and exclusive jurisdiction over the Federal Campaign
Finance Act of 1971 (“Act”). Since the inception of the Act in 1971, Congress has amended
the Act on several occasions to insure that the FEC could properly and fully exercise its
exclusive jurisdiction to resolve alleged violations of the Act. To prevent politically motivated
or uneven application and enforcement of the Act, Congress mandated that the six member
FEC Commission consist of 3 members from each party, and required a bipartisan majority
vote of 4 members in order to enforce the provisions of the Act.

In addition, to prevent the sort of politically motivated investigation such as that
occurring here, Congress created a mechanism by which the FEC may, with bipartisan support
of a majority vote of the Commission, refer certain violations to the Attorney General for
criminal investigation or prosecution — but only after the FEC has conducted its own
investigation. Specifically, the Act provides that

If the Commission by an affirmative vote of 4 of its members,

determines that there is probable cause to believe that a

knowing and willful violation of this Act . . . has occurred or is

about to occur, it may refer such apparent violation to the

Attorney General of the United States . . . .
2 US.C. § 437g(a)(5)(C)(emphasis added). Thus, it is only after the FEC opens this
jurisdictional door (i.e., by an affirmative vote of 4 of its members) that the Attorney General

may ever proceed with an investigation under the Act. In this case, the Attorney General (a

political appointee), apparently with the tacit approval of the FEC Chairman Michael Toner
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(another political appointee), initiated his own extra-jurisdictional criminal investigation of
the Act against the Plaintiff without ever having first received a referral from the FEC.

Sometime during the summer of 2005, a mentally ill former employee of the law firm
of Fieger, Fieger, Kenney & Johnson, P.C. contacted the Detroit office of the FBI falsely
claiming that he had been forced by the firm partners to contribute to the presidential campaign
of Senator John Edwards. Instead of referring the matter to the Federal Elections Commission,
which under the law has original and exclusive jurisdiction and must, in the first instance,
investigate campaign finance issues, the Attorney General began an invasive and illegal
investigation of every Fieger Firm employee and their families.

On November 30, 2005, in a highly publicized media event, federal prosecutors,
accompanied by nearly 100 federal agents, led an unprecedented nighttime raid of Fieger’s law
offices, as well at the homes of all the employees. This unprecedented nighttime raid upon a
prominent Democrat’s law office was specifically authorized by Defendant Gonzales. Since
January 2006, many of these employees, family members, and friends of the Fieger firm have
been compelled to testify before a federal grand jury. During the grand jury proceedings, the
Attorney General’s agents have attempted to compel witnesses to disclose for whom they
voted in the 2004 election.

On February 1, 2006, Plaintiff’s counsel sent a letter to FEC Chairman Michael E.
Toner demanding that the Commission comply with the provisions of 2 U.S.C. § 437g under
which the FEC must first conduct its own investigation before voting to refer the matter to the

Attorney General for a criminal investigation (Exhibit A). The FEC ignored the letter and
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took no action; the illegal and extra-jurisdictional investigation by the Attorney General
continues to this day.

At some point after February 2006, the FEC realized the illegality of what was
occurring vis-a-vis the Plaintiffs and the Attorney General. Nearly one year after the raid upon
Plaintiff Fieger’s law offices, on September 26, 2006, FEC Chairman Toner finally contacted
Plaintiffs (and many members, family and friends of his law firm) and stated that the FEC
found reason to believe that Plaintiffs violated provisions of the Federal Campaign Finance
Act of 1971 (Exhibit B). Pursuant to the Act, once the FEC has found reason to believe that
a violation of the Act may have been committed, the “Commission shall make an investigation
of such alleged violation.” 2 U.S.C. § 437g(a)(2). However, in the case at bar, the FEC is
unable (or unwilling) to move forward with its statutorily mandated duty to conduct an
investigation because the ongoing and unlawful extra-jurisdictional investigation by the
Attorney General which has prevented it.

Obviously, Plaintiffs cannot cooperate with the FEC while the Attorney General is
threatening criminal prosecution. Likewise, the FEC cannot exercise its statutorily conferred
exclusive jurisdiction where the Attorney General has illegally stepped in without a referral
and began an extra-jurisdictional investigation. Indeed, the FEC is stymied in its attempt to
exercise its subpoena power in this case while the Attorney General simultaneously drags
people in front of a grand jury. Thus, in this case the FEC pressured Mr. Fieger into entering
an agreement with the FEC tolling the statute of limitations so that the FEC could sit idly by
abrogating its statutory duties while the Attorney General continues to conduct its extra-

jurisdictional and illegal investigation (Exhibit C).

3-
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By ignoring the statutorily mandated provisions of the Federal Campaign Finance Act,
the Attorney General and the FEC have created an illegal quagmire. The activities of the
Attorney General and FEC are egregious, illegal, and unprecedented. In fact, Congress
purposely designed and enacted the Federal Campaign Finance Act to avoid the type of
political investigations now presented to this Court. For the following reasons, Plaintiffs pray
that this Honorable Court carefully consider their arguments and grant the relief requested
herein.

STANDARD OF REVIEW

Summary judgment is appropriate in those cases where the pleadings, affidavits, and
responses to discovery “show that there is no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(c); Celotex Corp.
v. Catrett, 447 U.S. 317, 323 (1986).

ARGUMENT
L The Federal Election Commission Has Primary and Exclusive Jurisdiction Over
the Federal Election Campaign Act. Only By An Affirmative Vote of a Majority
of Four Members May the Commission Refer to the Attorney General Knowing
and Willful Violations of the Act. Without a Referral By the FEC, the Attorney

General Has No Jurisdiction to Investigate or Prosecute Suspected Campaign
Finance Violations.

Generally, the United States Attorney General’s authority to prosecute suspected
crimes is plenary except where Congress has provided an expression of its legislative will to
restrict the jurisdiction of the Attorney General. United States v. Morgan, 222 U.S. 274

(1911)." The Federal Election Campaign Act (‘FECA’, or ‘Act’ ) is one example where

' In Morgan, the Supreme Court found that the Attorney General shared parallel
jurisdiction with the Department of Agriculture based on the Pure Food and Drug Act of 1906

-4-
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Congress has clearly stripped the Attorney General of his ability to prosecute suspected
violations of the Act absent a referral from the Federal Election Commission (FEC).

In 1971, Congress created the FECA to regulate the financing of political campaigns.
Public Law 92-225. At the same time, Congress amended several provisions of the federal
penal code contained in Title 18 of the United States Code and placed monetary limits on both
individual contributions and expenditures in federal political campaigns. Significantly,
Congress left many campaign finance crimes in Title 18 ofthe U.S.C. where those crimes were
exclusively subject to prosecution by the Attorney General.

In 1974, Congress amended the FECA and created the Federal Election Commission.
Federal Election Campaign Act Amendments of 1974, Pub. L. No. 93-443, § 310, 88 Stat.
1263, 1280-83 (amended 1976, 1979, 2002). By statute, Congress expressly required that
“[t]he Commission shall administer, seek to obtain compliance with, and formulate policy with
respect to this Act. .. .” 88 Stat. 1281. The Commission was also given “primary jurisdiction
with respect to the civil enforcement of such provisions.” Id.

In order to carry out its Congressional mandate, the Federal Election Commission, as

anindependent federal agency, was created to conduct investigations, issue subpoenas, initiate

which expressly provided that the Attorney General could initiate proceedings based on a
report from either the Secretary of Agriculture or any health or food or drug officer or agent
of any State. See Pure Food and Drug Act of June 30, 1906, ch. 3915, sec. 5, 34 Stat. 768, 769
(1906). Given that the statute expressly recognized the Attorney General’s ability to prosecute
without a referral, the Morgan Court refused to limit the Attorney General’s prosecutorial
powers to cases referred by the Department of Agriculture. Here, unlike the statute considered
in Morgan, the Federal Election Campaign Act does not allow the Attorney General to
independently prosecute violations of the Act without a referral from the FEC. In fact, as
demonstrated herein, the entire statutory scheme of the FECA would be preempted and
rendered nugatory if the Attorney General shared with the FEC primary jurisdiction over the
Act.

-5-
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civil actions, promulgate rules and regulations under the Act, and render advisory opinions as
to whether “any specific transaction or activity by such [an] individual . . . would constitute
a violation of th[e] Act. 88 Stat. 1282-83. The 1974 amendments also provided that:

The Commission, upon receiving any complaint under

paragraph (1)(A), or a referral under paragraph (1)(B), or if it

has reason to believe that any person has committed a violation

of any such provision, shall notify the person involved of such

apparent violation and shall report such violation to the

Attorney General;
88 Stat. 1284.

Along with the 1974 amendments to the FECA, Congress also amended certain
provisions of the federal criminal code contained in Title 18 of the United States Code.
Specifically, Congress amended 18 U.S.C. § 608 relating to limitations on contributions by
providing that “no person shall make contributions to any candidate with respect to any
election for Federal office which, in the aggregate, exceed $5,000.” Pub. L. No. 93-443, §
101, 88 Stat. 1263. Congress also added 18 U.S.C. § 614 which provided that “[n]o person
shall make a contribution in the name of another person.” 88 Stat. 1268.

In 1976, Congress further amended the Act by shifting to the FECA many of the
campaign finance restrictions previously contained in Title 18 of the federal penal code.
Federal Election Campaign Act Amendments of 1976, Pub. L. No. 94-283; 90 Stat. 475. For
example, before the 1976 amendments, 18 U.S.C. § 608 provided a limit on individual
political contributions. Congress repealed 18 U.S.C. § 608 (along with several other

provisions of title 18) and shifted this provision to the Federal Campaign Finance Act, 2

U.S.C. § 441a. 90 Stat. 486-87. Congress also made unlawful contributions or expenditures
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by national banks, corporations, and labor organizations. 90 Stat. 490 (currently codified at
2 U.S.C. 441b).

In addition to the substantive restrictions on campaign finance, Congress also
restructured the makeup of the FEC to be “composed of the Secretary of the Senate and the
Clerk of the House of Representatives, ex officio and without the right to vote, and 6 members
appointed by the President of the United States, by and with the advice and consent of the
Senate.” 90 Stat. 475 (currently codified at 2 U.S.C. 437c). To ensure that the FEC’s
decisions remained neutral, bipartisan and non-political, Congress further commanded that
“[nJo more than 3 members of the Commission appointed under this paragraph may be
affiliated with the same political party.” 90 Stat. 475.

Significantly, Congress also amended the Act to add the word “exclusive” before the
word “primary” to describe the jurisdiction of the FEC over the Act. 90 Stat. 476. At the
same time, Congress restricted the Attorney General’s ability to prosecute alleged violations
of the Act without first receiving a referral by the FEC. Specifically, in 1976 Congress
commanded that:

If the Commission determines that there is probable cause to
believe that a knowing and willful violation subject to and as
defined in section 329 . . . has occurred or is about to occur, it
may refer such apparent violation to the Attorney General of
the United States . . .
90 Stat. 484. These 1976 amendments are important because they show that Congress fully

intended to depoliticize campaign finance disputes by taking them away from the purview of

the Attorney General and placing them in the first instance within the “exclusive primary”
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jurisdiction of the FEC. Indeed, the very definition of “exclusive jurisdiction” means “to the
exclusion of all others.” BLACKS LAW DICTIONARY 564 (6th ed. 1990).

Under this statutory scheme, the FEC has exclusive jurisdiction to civilly resolve any
alleged violations of the Act; failing which it can refer violations to the Attorney General by
a bipartisan majority vote. The FEC’s exclusive jurisdiction is further buttressed by the fact
that, from 1971 until 1976, Congress left certain campaign finance violations in Title 18 (like
the current § 441a which limits individual contributions to federal campaigns) where those
violations could be independently prosecuted by the Attorney General without regard to the
FEC and its jurisdiction.

Because the 1976 amendments required a referral from the FEC before the Attorney
General could initiate criminal proceedings, the amendments received some opposition from
members of Congress. Specifically, Senator Brock opposed passage of the 1976 amendments
because of the restriction placed on the Attorney General’s ability to prosecute without referral
from the FEC. In a Senate debate on the amendments, Brock remarked that:

Equally bad, the Justice Department is no longer able to
prosecute on its own. If an aggressive district attorney finds a
clear violation of the law, he cannot take the person into court.
He must refer the case to the Federal Election Commission.
And what if this agency, which Congress has neatly overtaken,
imposes nothing but a simple fine? That is it. The Justice
Department can take no further action even if it violently
disagrees with the decision.

122 Cong. Rec. S. 12471 (1976). That is the correct interpretation of the statute. Senator

Brock correctly recognized that it was the specific intent of Congress, of which he was an
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elected member, to prevent the Attorney General from independently prosecuting FECA
violations without first receiving a referral from the FEC.

In 1979, the Ninth Circuit considered for the first and only time whether the Attorney
General could independently prosecute violations of the Act without referral from the FEC
under the 1976 law. United States v. Int’l Union of Oper. Engineers, Local 701, 638 F.2d
1161 (9th Cir. 1979). There, the court concluded, based upon the then existing language of
the 1976 law, that the Attorney General could prosecute alleged violations of the Act without
first receiving a referral from the FEC. Significantly, however, the Ninth Circuit’s erroneous
opinion has now been superceded by subsequent amendment to the Act in 1980.

In 1980, and in direct response to the Ninth Circuit’s faulty reasoning, Congress
enacted amendments to the Act which made clear it’s intent to require a referral by the FEC
before the Attorney General could prosecute. The 1980 amendments were intended to codify
the intent of Congress to require a referral by the FEC before the Attorney General could
prosecute.

The 1980 amendments require that the FEC may refer a matter to the Attorney General
for criminal prosecution only by an affirmative vote of 4 of its members. Specifically, the Act
provides that:

If the Commission by an affirmative vote of 4 of its members,
determines that there is probable cause to believe that a
knowing and willful violation of this Act [or chapter 95 or
chapter 96 of the Internal Revenue Code of 1954] has occurred
or is about to occur, it may refer such apparent violation to the

Attorney General of the United States without regard to any
limitations set forth in paragraph (4)(A).
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2 U.S.C. § 437g(a)(5)(C)(emphasis added). It is only after the FEC opens this jurisdictional
door (i.e., by an affirmative vote of 4 of its members) that the Attorney General may proceed
with an investigation (or prosecution) under the Act. This congressionally mandated sequence
allows the FEC to exclusively exercise its subpoena power in the first instance to determine
compliance or conciliation before ever referring a matter to the Attorney General.

Upon referral to the Attorney General, the Act now requires that “the Attorney General
shall report to the Commission any action taken by the Attorney General regarding the
apparent violation. Each report shall be transmitted within 60 days after the date the
Commission refers an apparent violation, and every 30 days thereafter until the final
disposition of the apparent violation.” 2 U.S.C. § 437g(c). This new provision requiring the
Attorney General to file reports affer a referral from the FEC dispels any argument by the
Attorney General that the Act only applies to the FEC and does not impose any restrictions or
duties on the office of the Attorney General.” By this statutory scheme, Congress mandates
that all alleged violations of the Act first be considered by the FEC which possesses the sole
discretion to later allow the Attorney General to investigate.

In a direct repudiation of the Ninth Circuit’s opinion in Int "l Union of Oper. Engineers,
Congress’s amendment to the Act in 1980 solidified the exclusive jurisdiction of the FEC and
outlined the necessary steps required to be taken by the FEC before it may vote to refer the

matter to the Attorney General. Under the 1980 version of the Act, the FEC can investigate

?Under the Attorney General’s misguided argument, he can undermine and circumvent
his reporting obligations under the Act by simply initiating all investigations of campaign
finance violations himself, thereby avoiding the Act’s requirement to issue periodic reports to
the FEC.

-10-
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only with an affirmative vote of 4 of its members “upon receiving a complaint” or “on the
basis of information ascertained in the normal course of carrying out its supervisory
responsibilities.” Pub. L. No. 96-187; 93 Stat. 1360; U.S.C. § 437g(a)(2). Upon receiving
allegations of a campaign finance violation, the Commission “shall . . . notify the person of
the alleged violation” and “shall make an investigation of such alleged violation, which may
include a field investigation or audit, in accordance with the provisions of this section.” Id.
These steps are mandatory and must be followed before the FEC can make a criminal referral
to the Attorney General.

If, after conducting its field investigation or audit, the FEC determines, by an
affirmative vote of 4 of its members, that there is probable cause to believe that there has been
a violation of the Act, the Commission “shall attempt, for a period of at least 30 days, to
correct or prevent such violation by informal methods of conference, conciliation, and
persuasion, and to enter into a conciliation agreement with any person involved.” 2 U.S.C. §
437g(a)(4)(AXD).

Significantly, in 1980, Congress also amended the Act to allow an individual who may
be subsequently charged criminally (after a referral by the FEC) to “introduce as evidence a
conciliation agreement” to demonstrate his lack of knowledge or intent to commit the alleged
violation. Federal Election Campaign Act Amendments of 1979, Pub. L. No. 96-187; 93 Stat.
1361-62 (effective January 1980). This amendment clearly demonstrates Congress’s intent
to establish a sequence of events under which the FEC first attempts to resolve alleged

violations prior to a referral to the Attorney General.

-11-
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Consistent with the statutory scheme to provide exclusive jurisdiction to the FEC,
Congress provided the FEC with powerful tools to exercise its exclusive jurisdiction to enforce
the Act. For example, in addition to its subpoena power, the FEC is authorized “to render
advisory opinions” as to whether certain conduct or transactions are permissible under the Act.
2U.8.C. § 437d. The FEC’s power to issue advisory opinions would be rendered meaningless
and would be preempted if the Attorney General could independently investigate and charge
criminally without first allowing the FEC to examine a case through the issuance of advisory
opinions as set forthin 2 U.S.C. § 437d(a)(7). Such a practice by the Attorney General would
lead to inevitable conflicts where the FEC and the Attorney General reach entirely inconsistent
and diametrically opposed positions as to interpretation, implementation, and enforcement of
the Act. This anomalous result is clearly prevented by the Act’s orderly scheme providing
original jurisdiction to the FEC.

Additionally, § 437d(a)(8) delegates to the FEC the sole power to “develop such
prescribed forms and to make, amend and repeal such rules . . . as are necessary to carry out
the provisions of this Act.” Thus, the Act means exactly what it says; that is, that Congress
delegated the exclusive authority to the FEC to carry out its mandate as contained in the Act.
Congress’s mandate would be meaningless, and rendered nugatory, if the Attorney General
were free to develop his own guidelines for interpreting and prosecuting the provisions of the
Act before [or without] the FEC’s involvement, or before the FEC even had the opportunity

to exercise its exclusive jurisdiction over enforcement.

-12-
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A. The 1980 Amendments to the Federal Campaign Finance Act Contain a
Congressionally Mandated Sequence That the Attorney General May

Investigate Alleged Violations of the Act Only Upon a Referral By an
Affirmative Vote of 4 Members of the FEC. Without an FEC Referral,

the Attorney General Has No Congressional Authority to Conduct an
Investigation of Federal Campaign Finance Violations.

If there were any doubt remaining after the 1976 amendments as to the question of
whether Congress intended to give the FEC exclusive jurisdiction, Congress again amended
the Act in 1980 to eliminate any confusion that might have been caused by the erroneous 1979
Ninth Circuit opinion. In 1980, in response to the Ninth Circuit’s decision, Congress added
two significant provisions mandating the FEC’s exclusive jurisdiction. First, Congress
mandated that an alleged knowing and willful violation of the Act could be referred to the
Attorney General only “by an affirmative vote of 4 of its members”. 2U.S.C. § 437g(a)(5)(c).
This is significant because it shows that Congress wanted to avoid political prosecutions of
an out-of-power party by the controlling party. Because the Commission consists of 6
members, no more than 3 of whom can be from the same party, Congress expressly required
bipartisan support from a majority of the Commission before referring a case for criminal
prosecution.

Indeed, it would defy common sense to believe that Congress would statutorily confer
broad power upon the FEC only to have it usurped unilaterally by an Attorney General’s
investigation or prosecution prior to a referral by the FEC.

In determining the effect to be given the provision requiring an affirmative vote of 4,
it is not only appropriate for this court to examine the nature and objectives of the FEC as a

whole but “a significant consideration . . . is a comparison between the results to which each

-13-




¢ 19390 WEST TEN MILE ROAD « SOUTHFIELD. MICHIGAN 48075-2463 » TELEPHONE (248) 355-5555 « FAX (248) 335-5148

FIEGER. FIEGER. KENNEY & JOHNSON « A PROFESSIONAL CORPORATION » ATTORNEYS AND COUNSELORS AT LAW

Case 2:07-cv-10533-LPZ-MKM  Document 4-1  Filed 02/07/2007 Page 25 of 43

such construction would lead.” Holbrookv. United States, 284 F.2d 747,752 (9th Cir. 1960).
The very purpose and essence of requiring “an affirmative vote of 4" members in order to refer
amatter for criminal prosecution would be rendered meaningless if the Attorney General could
just simply step in and say “oh well, since they don’t have the bipartisan support of a majority
vote of the Commission we’ll issue an indictment ourselves.” Congress clearly contemplated
this exact politically charged scenario and guarded against it by requiring the bipartisan
support of 4 members of the Commission before the FEC could refer a case to the Attorney
General for criminal prosecution.

If the Attorney General’s assertion of concurrent jurisdiction was true, the purpose of
a 4 member bipartisan vote for referral would be superfluous. Arkansas Best Corp. v. Comm ’r
Internal Revenue Serv.,485U.S. 212,218 (an interpretation of statutory provision that renders
another superfluous cannot be correct). Under the Attorney General’s theory, if the FEC was
considering a criminal referral to the Attorney General, but the Commission voted 5 to 1
against such a referral, then the lone member in support of referral could simply walk across
the street to a politically allied Attorney General and say, “prosecute this case, the Commission
has refused to refer for prosecution so I’'m bringing it to you myself.” Obviously, Congress
did not intend such a result. In fact, it protected against such a politically corrupt act. Such
a result would undermine the entire statutory scheme of the Act, and render superfluous
Congress’s 1980 amendment to the statute. Surely, no one can argue in good faith that
Congress intended that it be easier for a disgruntled member of the FEC to bring a matter to
the Attorney General than it is for the whole Commission (who can only refer upon a majority

vote).

-14-
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A second provision of the 1980 amendments further mandates that the Attorney
General may investigate and prosecute violations of the Act only after referral from the FEC.
Under 2 U.S.C. § 437g(d)(2), a defendant in a criminal action “may evidence their lack of
knowledge or intent to commit the alleged violation by introducing as evidence a conciliation
agreement entered into between the defendant and the Commission . . .”(emphasis added). By
using the word “entered” in the past tense, it is clear that Congress intended the FEC to have
the first opportunity to examine and administratively resolve alleged violations of the Act
before referring the matter to the Attorney General. This provision would be nullified if the
Attorney General could first prosecute an alleged violation of the Act since no one would ever
cooperate with the FEC in the first instance if the Attorney General could proceed irrespective
of a referral.

Naturally, the Attorney General would have no interest in a defendant using a
conciliation agreement as exculpatory evidence in a criminal proceeding. Thus, if a referral
were not required, the Attorney General could circumvent the law by simply initiating a
criminal charge before the FEC ever reaches a conciliation agreement. Such duplicity would
be an intolerable and illegal tactic designed to do an end-run around the statute. By enacting
§ 437g(d)(2), Congress required that the FEC investigate alleged violations of the Act in the
first instance, and the Attorney General may investigate or charge only after a referral by a
bipartisan majority vote of the Commission.

The history of the Act from its inception unequivocally supports this conclusion. At
the time the Act was originally passed, most of the substantive restrictions on campaign

finance were contained in the federal penal code. In 1974, Congress created the FEC and left

-15-
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the substantive restrictions on Campaign finance ir the penal code. This fact demonstrates
that in 1974 Congress fully intended to allow the Attorney General to continue investigating
and prosecuting suspected campaign finance violations even after it created the FEC. In 1976,
Congress removed the issues related to campaign finance from the penal code and shifted them
to the Campaign Finance Act making them subject to the FEC’s oversight, interpretation, and
enforcement. Since 1974, virtually all campaign finance cases have been resolved by the FEC.
In the history of the United States, no case resembling the facts here has ever been criminally
charged or tried to a verdict before a jury.

Congress clearly understood that their members were the very persons who could be
targeted by a politically motivated Justice Department. Thus, Congress devised a statutory
formula to place all campaign finance matters first within the administrative aegis of the FEC.
Also significant is the fact that in 1976 Congress created a mechanism by which “the
Commission” could refer to the Attorney General knowing and willful violations of the Act.
This provision demonstrates Congressional intent to administratively funnel all alleged
violations of the Act first through the FEC, without interference from the Attorney General.
It was exactly for this reason that Senator Brock opposed the 1976 amendments. As Senator
Brock correctly recognized, under the 1976 amendments, “the Justice Department is no longer
able to prosecute on its own. [Instead, the Attorney General] . . . must refer the case to the
Federal Election Commission.” 122 Cong. Rec. S. 12471 (1976). That is the law, and is has

been violated here.

-16-
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B. The Attorney General’s Assertion That He May Proceed Simultaneously
With an Investigation without Referral While the FEC Exercises its Own
Congressionally Mandated Subpoena Power Creates the Unconstitutional

Conundrum of Compelling Individuals to Invoke the Fifth Amendment
and Thus Thwart the Ability of the FEC to Exercise its Exclusive
Jurisdiction.

The Attorney General’s proposed interpretation of the Act impermissibly allows vital
Fifth Amendment protections to be used as a mechanism to thwart the entire purpose of the
FEC. Under the Attorney General’s theory, he may proceed with a criminal investigation
irrespective of a referral by the FEC. Under such a scheme, every time the FEC provides its
statutorily required notice to an individual of possible noncompliance with the Act, an
individual would, without fail, assert her Fifth Amendment right against self-incrimination for
fear that any statements made to the FEC would be used against her by the Attorney General
in a criminal prosecution.

The FEC could never, ever carry out its congressionally mandated functions and duties
if the Attorney General could, irrespective of a referral, issue an indictment during the
pendency of an ongoing FEC investigation. No individual would rationally respond to, or
even settle an investigative request by the FEC without first securing a promise from the FEC
that it would not refer the case for criminal prosecution. Each time the FEC sought to settle
a case civilly, an individual would be forced to file a motion to quash the FEC subpoena, or
move for a protective order, asserting a Fifth Amendment privilege against self-incrimination
for fear that the Attorney General would unilaterally prosecute irrespective of a referral by the

FEC.

-17-
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Moreover, the FEC would be powerless to proceed because an individual’s fear of
prosecution would be well founded. Certainly a court could not enforce an FEC subpoena
during a simultaneous civil investigation (by the FEC) and a criminal investigation (by the
Attorney General) without compelling a violation of a respondent’s Fifth Amendment
privilege. Thus, allowing simultaneous investigations would prevent the FEC from ever
carrying out its statutory duties.

In Hoffman v. United States, 341 U.S. 479,488 (1951), the Supreme Court emphasized
that “[t]he privilege afforded [under the Fifth Amendment] not only extends to answers that
would in themselves support a conviction under a federal criminal statute but likewise
embraces those which would furnish a link in the chain of evidence needed to prosecute the
claimant for a federal crime.” Id. at 486 (citing Blau v. United States, 340 U.S. 159 (1950)).
By utterly disregarding the Congressionally mandated sequence that the FEC proceed first [and
that the Attorney General proceed only after a referral] the Attorney General is effectively
making the Fifth Amendment an absolute impediment to the FEC’s ability to carry out its
investigative and resolution functions.

There is no doubt that if the Attorney General were permitted to conduct a concurrent
[or prior] criminal investigation, while at the same time the FEC, during its statutorily required
investigation, issues compulsory process to testify, a respondent would have a well founded
fear of answering any question posed by the FEC. Indeed, a respondent’s answers “[c]ould
furnish a link in the chain of evidence needed [by the Attorney General] to prosecute the

claimant for a federal crime.” Hoffman, 341 U.S. at 486. Thus, the FEC could never civilly
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resolve a dispute if the Attorney General could independently prosecute without a referral by
a majority vote of the Commission.

In United States v. Grable, 98 F.3d 251 (6th Cir. 1996), the Sixth Circuit refused to
uphold a civil contempt order against an taxpayer who asserted his Fifth Amendment privilege
in response to an IRS summons. In Grable, the IRS issued a compulsory summons for failure
to file federal income tax returns. At a contempt hearing, the taxpayer asserted his Fifth
Amendment privilege against compulsory self-incrimination. The district court refused to
recognize the taxpayer’s Fifth Amendment right in response to the IRS summons and held him
in contempt of court. The Sixth Circuit reversed and held that the taxpayer’s failure to file a
tax return constituted a crime and thus “the prospect of a criminal prosecution and punishment
appears to have been real and substantial, not ‘merely trifling or imaginary.”” Id. at 255 (citing
Marchetti v. United States, 390 U.S. 39 (1968)). So it is here.

An Attorney General’s ‘concurrent’ investigation of the same facts and circumstances
that serve as a basis for an FEC investigation would act as an illegal whipsaw under which the
Attorney General simply sits back while the FEC uses its congressionally authorized subpoena
power to compel a respondent into self-incrimination. Such a shameless result is totally
repugnant to the most basic principles of constitutional jurisprudence. See Murphy v.
Waterfront Comm 'n of New York Harbor,378 U.S. 52 (1964). As Justice Frank Murphy aptly
stated:

The immediate and potential evils of compulsory self-
disclosure transcend any difficulties that the exercise of the
privilege may impose on society in the detection and

prosecution of crime. While the privilege is subject to abuse
and misuse, it is firmly embedded in our constitutional and
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legal frameworks as a bulwark against iniquitous methods of
prosecution.

United States v. White, 322 U.S. 694 (1944).

Here, the Attorney General [with the tacit approval of the FEC] is attempting to gut
those provisions of the Act designed specifically to thwart the intolerable situation now
created. The Act is carefully designed to allow the FEC to administratively resolve alleged
violations of the Act by way of civil settlements and conciliations. As part of a conciliation,
the FEC can agree that it will not refer the matter to the Attorney General so as to conclusively
resolve the matter.

The Attorney General’s position undermines any such efforts by the FEC to conciliate
alleged violations. If the Attorney General could independently prosecute alleged violations
of the Act without a referral, no one could ever resolve a campaign finance dispute with the
FEC, and the various provisions of the Act allowing the FEC to resolve disputes would be
rendered meaningless.

The Supreme Court has refused to allow simultaneous criminal and civil investigations
by the Attorney General and administrative agencies like the FEC. In United States v. LaSalle
Nat’l Bank, 437 U.S. 298 (1978), the Court considered whether the Internal Revenue Service
could exercise its subpoena power under 28 U.S.C. § 7602 when it “was conducting [an]
investigation solely for the purpose of unearthing evidence of criminal conduct.” Id. at 299.
The Court concluded that under § 7602 Congress specifically authorized the IRS to conduct

civil investigations that carried the potential of criminal liability; however, the Court also
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emphasized that the IRS’s subpoena power must cease at the point at which the agency refers
a matter to the Attorney General for criminal prosecution.

The LaSalle Court recognized the inherent conflict created by allowing simultaneous
investigations by the Attorney General and an administrative agency. As the LaSalle Court
noted, “[o]nly at th[e] point [of referrral] do the criminal and civil aspects of a tax fraud case
begin to diverge.” LaSalle, 437 U.S. at 311 (citing United States v. Hodge & Zweig, 548 F.2d
1347,1351 (9th Cir. 1977); United States v. Billingsley, 469 F.2d 1208, 1210 (10th Cir. 1972).
The Court noted the impossible situation created if it allowed both the IRS and the Department
of Justice to proceed simultaneously and after the IRS had referred the matter to the Attorney
General. In fact, the Court highlighted the futility of the Attorney General’s case if the IRS
were allowed to continue its investigation by use of its subpoena power. Such activity by the
IRS would greatly jeopardize the Attorney General’s’ use of a grand jury. “We cannot deny
that the potential for expanding the criminal discovery rights of the Justice Department or for
usurping the role of the grand jury exists at the point of the recommendation by the special
agent.” Id. at 313.

After the LaSalle case was decided, Congress amended the Tax Equity and Fiscal
Responsibility Act of 1982 (TEFRA) to ensure that the Attorney General and IRS could not
conduct simultaneous investigations. Specifically, Congress delineated where the IRS’s
subpoena power under § 7602 ended, that is at the point where an investigation has been
referred to the Justice Department for prosecution. Pub. L. No. 97-248, 96 Stat. 324 (1982).

This case involves a similar practical problem as that presented in LaSalle.
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In short, the Attorney General’s assertion that he may proceed independently with a
criminal investigation, without a referral from the FEC, while the FEC conducts its own
investigation, runs afoul of the statutory scheme requiring the FEC to resolve cases civilly in
the first instance. Recognizing this obvious problem, Congress set up a statutory scheme
under which all alleged violations of the Act must first be considered by the FEC and then
only by the Attorney General upon referral by the FEC. This scheme has been followed for
nearly 30 years, until now.

Accordingly, the Attorney General’s proposed statutory construction of the Act to
include shared or concurrent jurisdiction must be rejected by this Court as an impermissible
infringement upon the statutory framework providing the FEC with primary and exclusive
jurisdiction.

C. A Congressional Grant of Primary and Exclusive Jurisdiction to the FEC
Effectively and Entirely Forecloses the Attorney General’s Contention of

Shared or Concurrent Jurisdiction. Exclusive and Concurrent
Jurisdiction Do Not Go Hand in Hand.

The FEC’s ability to exercise its primary and exclusive jurisdiction over the law is
gutted when the Attorney General intervenes uninvited by the FEC. In Buckley v. Valeo, 424
U.S.1(1976), the Supreme Court described the FEC’s enforcement power as “both direct and
wide ranging.” Buckley, 424 U.S. at 112. The Court also emphasized that the FEC has
exclusive jurisdiction to decide how to proceed under the Act. Specifically, the Court stated
that “[i]n no respect do the foregoing civil actions require the concurrence of or participation
by the Attorney General; conversely, the decision not to seek judicial relief in the above

respects would appear to rest solely with the Commission.” Id. (italics added).
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By ignoring the FECA statutory scheme, the Attorney General has usurped the primary
and exclusive jurisdiction of the FEC and taken it for himself. The FEC is thus forced to sit
by while the Attorney General disingenuously claims that he and the FEC share exclusive
jurisdiction. In an effort to circumvent the obvious conflict, the Attorney General suggests in
the alternative that he has jurisdiction over criminal matters while the FEC has jurisdiction
only over civil matters. These arguments completely miss the mark.

When the Attorney General steps in, without a referral, he has stripped the FEC of any
and all jurisdiction to do anything, including civil enforcement of the Act. In short, the
Attorney General does violence to the congressional command that the Commission shall have
“exclusive jurisdiction of civil enforcement.” 2 U.S.C. § 437¢(b). “Exclusive” means exactly
what it says: that the FEC has jurisdiction to the exclusion of all others including the Attorney
General! Indeed, the Attorney General’s proposition of “shared exclusive jurisdiction” is an
oxymoron. The statute requires that the FEC exhaust its administrative functions before
making a referral to the Attorney General.

The Attorney General’s position is also at odds with the abstention doctrine of primary
jurisdiction. The absurd concept of ‘shared primary jurisdiction’ is entirely unworkable under
the Federal Campaign Finance Act.

Primary jurisdiction is used by the federal courts to abstain from hearing certain
matters until after the agency has had an opportunity to interpret unanswered technical factual
issues. Order of Ry. Conductors v. Pitney, 326 U.S. 561, 567 (1946); United States v. Haun,
124 F.3d 745 (6th Cir. 1997)(“The doctrine of primary jurisdiction arises when a claim is

properly cognizable in court but contains some issue within the special competence of an
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administrative agency.”). The doctrine of primary jurisdiction is designed to promote comity
between courts and administrative agencies and applies with equal force to both civil
proceedings and criminal prosecutions. See United States v. Pacific & Arctic Co., 228 U.S.
87, 106-08 (1913); United States v. Alaska Steamship Co., 110 F. Supp. 104, 111 (Dist. D.C.
1952). In Haun, the Sixth Circuit emphasized that:

‘Primary jurisdiction,’ . . . applies where a claim is originally

cognizable in the courts, and comes into play whenever

enforcement of the claim requires the resolution of issues

which, under a regulatory scheme, have been placed within the

special competence of an administrative body; in such a case

the judicial process is suspended pending referral of such issues

to the administrative body for its views.
Haun, 124 F.3d at 749 (quoting United States v. Western Pac. R.R., 352 U.S. 59, 63-64
(1956)). Here, Congress expressly delegated to the FEC the sole statutory responsibility to
issue advisory opinions as to whether certain conduct or transactions fell within the scope of
the Act, and promulgate rules “necessary to carry out the provisions of th[e] Act” and to
“encourage voluntary compliance . ..” 2 U.S.C. § 437d.

If the Attorney General were permitted, in the first instance, to investigate and
prosecute without a referral from the FEC, the value of the Commission’s practices and rules
designed to promote voluntary compliance and avoid the rigors of litigation would be gutted.
Arkansas Best Corp. v. Comm’r of Internal Revenue Serv., 485 U.S. 212 (1988)(an
interpretation of a statutory provision that renders another superfluous cannot be correct). The
following example best illustrates this point: the Attorney General issues an indictment while

at the same time the FEC is drafting an advisory opinion as to whether the conduct forming

the basis of the indictment is proscribed by the Act. In these circumstances, the courts must
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ordinarily defer to the rule making authority of the FEC under the doctrine of primary
jurisdiction. United States v. Philadelphia Nat’l Bank, 374 U.S. 321, 353 (1963)(primary
jurisdiction “requires judicial abstention in cases where protection of the integrity of a
regulatory scheme dictates preliminary resort to the agency which administers the scheme”).
If the Attorney General could proceed unfettered without referral from the FEC, the
Attorney General’s prosecutions would constantly be at odds with courts who must defer
jurisdiction of the matter to the FEC as the administrative agency exclusively possessed with
the exclusive implementation and enforcement of the Act. Congress intended to avoid this
quagmire completely by plainly writing a statute which mandates that the FEC has the first
opportunity to consider the conduct or transaction and decide whether to refer the matter to the
Attorney General. The plain wording of the Act conclusively establishes that Congress
intended the FEC to exercise “exclusive” jurisdiction over the investigation of al/ alleged
violations of the Act before the Attorney General can ever initiate a criminal investigation.
II. By Statute, Once the Federal Election Commission Determines, by an Affirmative
Vote of 4 of Its Members, That It Has Reason to Believe That a Person Has
Committed a Violation of the Act, the Commission “Shall Make an Investigation
of Such Alleged Violation.” The FEC’s Utter Failure to Comply With the
Nondiscretionary Provisions of the Law Is Subject to Review Under the

Administrative Procedures Act, and Must Be Remedied by a Writ of Mandamus
Compelling the FEC to Comply With the Law.

The Attorney General’s extra-jurisdictional, illegal, and unconstitutional investigation,
while egregious in and of itself, could not have been carried out without the tacit assistance
of the Federal Election Commission, or its politically motivated Chairman, Toner. In order

to aid the Attorney General, the facts in this case show that the FEC Chairman Toner waited
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quietly on the sidelines so as not to impede or hamper the Attorney General’s extra-
jurisdictional investigation. The intolerable problem created by such conduct is that the Act
imposes upon the FEC an affirmative duty to conduct its own investigation once it has
determined, by an affirmative vote of 4 of its members, that it has reason to believe that a
person has committed a violation of the Act. And so now the FEC has also violated the law.

Title 2 U.S.C. § 437g(a)(2) provides:

If the Commission . . . determines, by an affirmative vote of 4
of its members, that it has reason to believe that a person has
committed . . . a violation of this Act . . . the Commission shall,
through its chairman or vice chairman, notify the person of the
alleged violation. [] The Commission shall make an
mvestigation of such alleged violation . . .

2 U.S.C. § 437g(a)(2).

On September 19, 2006, a year after the Attorney General initiated its illegal
investigation, the FEC apparently found, by a vote of at least 4 members, that it had reason to
believe that Plaintiffs may have violated certain provisionsb of the Act (See Exhibit B). The
FEC has not voted to refer the case to the Attorney General, nor can it since it has not
conducted the statutorily required investigation. In fact, the FEC has utterly failed to comply
with the congressional mandate that it “shall make an investigation of [Plaintiffs’] alleged
violation. Why has the FEC failed to comply with its non-discretionary statutory duties?
Because the FEC is aiding the Attorney General in their joint whipsaw of Plaintiffs, the law
firm, and the members and families of the law firm by refusing to proceed on its own.

Apparently, the FEC and Attorney General thought it would be advantageous to engage

in tag-team tactics in order to squeeze information from witnesses and threaten multiple and
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simultaneous prosecutions for failing to cooperate. In the process, both the Attorney General
and FEC have equally disregarded their duties and the constraints imposed upon them by
statute and the United States Constitution.

Congress has expressly commanded that, once the FEC has found reason to believe that
a violation of the Act has been committed, the “Commission shall make an investigation of
such alleged violation.” 437g(a)(2). The language of the statute is mandatory and not
permissive or discretionary. Once the FEC has found reason to believe that a violation of the
Act has occurred (by a vote of 4), the statute requires that FEC follow the lock-step mandate
of Congress and conduct a full investigation of the alleged violation. See Sierra Clubv. Train,
557 F.2d 485, 489 (5th Cir. 1977)(there is no question but that use of the word ‘shall’ is an
indication of mandatory intent).

The purpose of the rule is simple: to ensure that the FEC perform its statutorily
mandated function of investigating and resolving possible violations of the Act. Obviously,
‘Congress did not intend for the FEC to begin an investigation and then have to sit idle because
the Attorney General has interfered with the FEC’s ability to investigate. That is exactly what
has occurred here.

To promote expediency in resolving alleged violations of the Act, Congress required
that “[t|he Commission shall make an investigation of such alleged violation[s].” Here, it is
beyond peradventure that the FEC has failed to comply with the law because the Attorney
General has interfered with the FEC’s ability to question witnesses by threatening a criminal
prosecution before any referral by the FEC. While the FEC has, by a vote of 4, found reason

to believe that Plaintiffs may have committed a violation of the Act, but the FEC has refused,
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or is unable, to move forward because the Attorney General, without a referral from the FEC,
has interfered with the FEC’s ability to conduct its statutorily mandated investigation.

By failing to comply with the law, the FEC and the Attorney General have forced
Plaintiffs, the law firm, and the members of the law firm, to endure an illegal and
unconstitutional investigation. This is not a situation where Plaintiffs are demanding needless
formality, but rather, Plaintiffs are seeking to have this Court require that the FEC comply with
the provisions of the Act. Indeed, if the FEC were to have complied with the Act in the first
instance, there might never be a criminal investigation or prosecution because the FEC might
never refer this matter to the Attorney General.” Accordingly, Plaintiffs have invoked the
Jurisdiction of this Court based on the Administrative Procedures Act (APA),5U.S.C. §§ 701-
706, and 28 U.S.C. § 1361.

Title 5 U.S.C. § 702 provides that:

A person suffering legal wrong because of agency action, or
adversely affected or aggrieved by agency action within the
meaning of a relevant statute, is entitled to judicial review
thereof. An action in a court of the United States seeking relief
other than money damages and stating a claim that an agency
or an officer or employee thereof acted or failed to act in an
official capacity or under color or legal authority shall not be
dismissed nor relief therein be denied on the ground that it is
against the United States or that the United States is an
indispensable party.

Here, Plaintiffs are suffering through an extra-jurisdictional, unconstitutional, and

illegal criminal investigation because the FEC failed [or is unable] to comply with the law.

> The fact that the Attorney General has illegally interfered with the ability of the FEC
to conduct its investigation is proof positive of the argument made herein that the statute is
being undermined, circumvented, and violated.
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At the same time, the Attorney General is violating the law and interfering with the FEC’s
ability to do its statutorily mandated job. Under § 706 of the APA, “the reviewing court shall
compel agency action unlawfully withheld or unreasonably delayed.” Here, it is obviously
evident to both the FEC and the Attorney General that they have created a Catch-22. The FEC
is unable, or unwilling, to exercise its Congressionally mandated exclusive jurisdiction; and,
the FEC is either willingly or unwillingly allowing the Attorney General’s unlawful and extra-
jurisdictional investigation to impede its own required investigation.

Under the circumstances that now exist in this case, even if the FEC wanted to conduct
its investigation, it would face the obvious problem of running head-on into the Plaintiffs’
Fifth Amendment privilege against self-incrimination because of the prior threats by the
Attorney General. Indeed, the FEC’s subpoena power has been de facto gutted by the unlawful
investigation of the Attorney General because the Plaintiffs will never cooperate with the FEC
while the FBI is terrorizing them. Without this Court compelling the FEC to first comply with
the Federal Campaign Finance Act, Plaintiffs are left in a quagmire filled with trapdoors and
zero-sum decisions. To remedy this exact problem, Congress provided the federal courts with
a powerful tool — the mandamus statute — to compel agencies like the FEC to follow the
statutory requirements of the law.

Under 28 U.S.C. § 1316, a federal district court has original jurisdiction over any
action in the nature of mandamus “to compel an officer or employee of the United States . .
. to perform a duty owed to the plaintiff.” Here, the FEC owes Plaintiffs a mandatory,
nondiscretionary duty to conduct its investigation in the first instance. The FEC has failed to

perform this duty. Likewise, the FEC cannot perform its function unless the illegal conduct
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by the Attorney General is halted. Under the jurisdiction conferred on this Court by 28 U.S.C.
§ 1361, Plaintiff respectfully requests that this Honorable Court compel the FEC to perform
its duties as set forth in 2 U.S.C. § 437g(a)(2).
CONCLUSION AND RELIEF REQUESTED

The Federal Election Commission has primary and exclusive jurisdiction over the
Federal Election Campaign Act. Only by an affirmative vote of a majority of four members
may the Commission refer to the Attorney General knowing and willful violations of the Act.
Without a referral by the FEC, the Attorney General has no jurisdiction to investigate or
prosecute suspected campaign finance violations. The Attorney General’s assertion that he
may proceed with an investigation of Plaintiffs without a referral by the FEC while the FEC
exercises its own congressionally mandated subpoena power creates the obvious and
unconstitutional conundrum of compelling individuals to invoke Fifth Amendment protections
and preclude a civil resolution with the FEC. It is important to stress that the activity of thé
Attorney General as documented here is unlike ever before. Thus, for nearly 30 years virtually
all campaign finance cases have been resolved by the FEC — not the Justice Department.

Here, the FEC is willfully failing to comply with the requirements of the Federal
Campaign Finance Act in order to assist the Attorney General to engage in an illegal,
politically motivated investigation. The FEC’s utter failure to comply with the
nondiscretionary provisions of the law is subject to review under the Administrative
Procedures Act, and must be remedied by a writ of mandamus compelling the FEC to comply

with the law.
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Accordingly, Plaintiffs respectfully request that this Honorable Court grant their
motion for judgment and conclude that Defendants’ conduct is unlawful, unconstitutional, and
contrary to the requirements of the Federal Campaign Finance Act. Plaintiffs further request

that this Court exercise its mandamus power to bring the FEC into compliance with the law.

Alan Dershowitz, Esq.
Of Counsel to Plaintiffs
26 Reservoir Street
Cambridge, Mass 02138

Dated: February 7, 2007

Respectfully submitted,
FIEGER, FIEGER, KENNEY & JOHNSON, P.C.

/s/ Michael R. Dezsi
MICHAEL R. DEZSI (P64530)
Attorney for Plaintiffs

19390 W. Ten Mile Road
Southfield, MI 48075

(248) 355-5555
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