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Federal Election Campaign Act of 1971,
as amended.
* * * * *

(b) Bases for repayment. The
Commission may determine that an
eligible candidate of a political party
who has received payments from the
fund must repay the United States
Treasury under any of the
circumstances described in paragraphs
(b) (1) through (5) of this section.

* * * * *

(4) Income on investment or other use
of payments from the Fund. If the
Commission determines that a
candidate received any income as a
result of an investment or other use of
payments from the fund pursuant to 11
CFR 9004.5, it shall so notify the
candidate, and such candidate shall pay
to the United States Treasury an amount
equal to the amount determined to be
income, less any Federal, State or local
taxes on such income.

* * * * *

(c) Repayment determination
procedures. The Commission’s
repayment determination will be made
in accordance with the procedures set
forth at paragraphs (c)(1) through (c)(4)
of this section.

(1) Repayment determination. The
Commission will provide the candidate
with a written notice of its repayment
determination(s). This notice will be
included in the Commission’s audit
report prepared pursuant to 11 CFR
9007.1(d) and will set forth the legal and
factual reasons for such
determination(s), as well as the
evidence upon which any such
determination is based. The candidate
shall repay to the United States
Treasury in accordance with paragraph
(d) of this section, the amount which the
Commission has determined to be
repayable.

(2) Administrative review of
repayment determination. If a candidate
disputes the Commission’s repayment
determination(s), he or she may request
an administrative review of the
determination(s) as set forth in
paragraph (c)(2)(i) of this section.

(i) Submission of written materials. A
candidate who disputes the
Commission’s repayment
determination(s) shall submit in writing,
within 60 calendar days after service of
the Commission’s notice, legal and
factual materials demonstrating that no
repayment, or a lesser repayment, is
required. Such materials may be
submitted by counsel if the candidate so
desires. The candidate’s failure to
timely raise an issue in written
materials presented pursuant to this
paragraph will be deemed a waiver of

the candidate’s right to raise the issue at
any future stage of proceedings
including any petition for review filed
under 26 U.S.C. 9011(a).

(ii) Oral hearing. A candidate who
submits written materials pursuant to
paragraph (c)(2)(i) of this section may at
the same time request in writing that the
Commission provide such candidate
with an opportunity to address the
Commission in open session to
demonstrate that no repayment, or a
lesser repayment, is required. The
candidate should identify in this request
the repayment issues he or she wants to
address at the oral hearing. If the
Commission decides by an affirmative
vote of four (4) of its members to grant
the candidate’s request, it will inform
the candidate of the date and time set
for the oral hearing. At the date and
time set by the Commission, the
candidate or candidate’s designated
representative will be allotted an
amount of time in which to make an
oral presentation to the Commission
based upon the legal and factual
materials submitted under paragraph
(c)(2)(ii) of this section. The candidate
or representative will also have the
opportunity to answer any questions
from individual members of the
Commission.

(3) Repayment determination upon
review. In deciding whether to revise
any repayment determination(s)
following an administrative review
pursuant to paragraph (c)(2) of this
section, the Commission will consider
any submission made under paragraph
(c)(2)(i) of this section and any oral
hearing conducted under paragraph
(c)(2)(ii) of this section, and may also
consider any new or additional
information from other sources. A
determination following an
administrative review that a candidate
must repay a certain amount will be
accompanied by a written statement of
reasons supporting the Commission’s
determination(s). This statement will
explain the legal and factual reasons
underlying the Commission’s
determination(s) and will summarize
the results of any investigation(s) upon
which the determination(s) are based.

(d) Repayment period. (1) Within 90
calendar days of service of the notice of
the Commission’s repayment
determination(s), the candidate shall
repay to the United States Treasury the
amounts which the Commission has
determined to be repayable. Upon
application by the candidate, the
Commission may grant an extension of
up to 90 calendar days in which to make
repayment.

(2) If the candidate requests an
administrative review of the

Commission’s repayment
determination(s) under paragraph (c)(2)
of this section, the time for repayment
will be suspended until the Commission
has concluded its administrative review
of the repayment determination(s).
Within 30 calendar days after service of
the notice of the Commission’s post-
administrative review repayment
determination(s), the candidate shall
repay to the United States Treasury the
amounts which the Commission has
determined to be repayable. Upon
application by the candidate, the
Commission may grant an extension of
up to 90 calendar days in which to make
repayment.

(3) Interest shall be assessed on all
repayments made after the initial 90-day
repayment period established at
paragraph (d)(1) of this section or the
30-day repayment period established at
paragraph (d)(2) of this section. The
amount of interest due shall be the
greater of:

(i) An amount calculated in
accordance with 28 U.S.C. 1961 (a) and
(b); or

(ii) The amount actually earned on the
funds set aside or to be repaid under
this section.

* * * * *

(f) Additional repayments. Nothing in
this section will prevent the
Commission from making additional
repayment determinations on one or
more of the bases set forth at 11 CFR
9007.2(b) after it has made a repayment
determination on any such basis. The
Commission may make additional
repayment determinations where there
exist facts not used as the basis for any
previous determination. * * *

(9) Newly-discovered assets. If, after
any repayment determination made
under this section, a candidate or his or
her authorized committee(s) receives or
becomes aware of assets not previously
included in any statement of net
outstanding qualified campaign
expenses submitted pursuant to 11 CFR
9004.9, the candidate or his or her
authorized committee(s) shall promptly
notify the Commission of such newly-

discovered assets. * * *
* * * * *

(i) Petitions for rehearing; stays
pending appeal. The candidate may file
a petition for rehearing of a repayment
determination in accordance with 11
CFR 9007.5(a). The candidate may
request a stay of a repayment
determination in accordance with 11
CFR 9007.5(c) pending the candidate’s
appeal of that repayment determination.

21. Section 9007.3 is amended by
adding a new sentence to the end of
paragraph (c), to read as follows:
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§9007.3 Extensions of time.
* * * * *

(c) * * * If a candidate seeks an
extension of any 60-day response period
under 11 CFR Part 9007, the
Commission may grant no more than
one extension to that candidate, which
extension shall not exceed 15 days.

* * * * *

22. Section 9007.5 is amended by
revising paragraphs (a), (b), (c)(1)(ii) and
the introductory text of paragraph (c)(4)
to read as follows:

§9007.5 Petitions for rehearing; stays of
repayment determinations.

(a) Petitions for rehearing. (1)
Following the Commission’s repayment
determination or a final determination
that a candidate is not entitled to all or
a portion of post-election funding under
11 CFR 9004.9(f), the candidate may file
a petition for rehearing setting forth the
relief desired and the legal and factual
basis in support. To be considered by
the Commission, petitions for rehearing
must:

(i) Be filed within 20 calendar days
following service of the Commission’s
repayment determination or final
determination;

(ii) Raise new questions of law or fact
that would materially alter the
Commission’s repayment determination
or final determination; and

(iii) Set forth clear and convincing
grounds why such questions were not
and could not have been presented
during the original determination
process.

(2) If a candidate files a timely
petition under this section challenging a
Commission repayment determination,
the time for repayment will be
suspended until the Commission serves
notice on the candidate of its
determination on the petition. The time
periods for making repayment under 11
CFR 9007.2(d) shall apply to any
amounts determined to be repayable
following the Commission’s
consideration of a petition for rehearing
under this section.

(b) Effect of failure to raise issues. The
candidate’s failure to raise an argument
in a timely fashion during the original
determination process or in a petition
for rehearing under this section, as
appropriate, shall be deemed a waiver of
the candidate’s right to present such
arguments in any future stage of
proceedings including any petition for
review filed under 26 U.S.C. 9011(a). An
issue is not timely raised in a petition
for rehearing if it could have been raised
earlier in response to the Commission’s
original determination.

C***

(ii) A request for a stay shall be made
in writing and shall be filed within 30
calendar days after service of the
Commission’s decision on a petition for
rehearing under paragraph (a) of this
section or, if no petition for rehearing is
filed, within 30 calendar days after
service of the Commission’s repayment
determination under 11 CFR 9007.2(c).

* * * * *

(4) All stays shall require the payment
of interest on the amount at issue. The
amount of interest due shall be
calculated from the date 30 days after
service of the Commission’s repayment
determination under 11 CFR
9007.2(c)(4) and shall be the greater of:

* * * * *

23. Section 9007.7 is added to read as
follows:

89007.7 Administrative record.

(a) The Commission’s administrative
record for final determinations under 11
CFR 9004.9 and 9005.1, and for
repayment determinations under 11
CFR 9007.2, consists of all documents
and materials submitted to the
Commission for its consideration in
making those determinations. The
administrative record will include the
certification of the Commission’s
vote(s), the audit report that is sent to
the committee (for repayment
determinations), the statement(s) of
reasons, and the candidate agreement.
The committee may include documents
or materials in the administrative record
by submitting them within the time
periods set forth at 11 CFR
9004.9(f)(2)(ii), 9005.1(b)(2),
9005.1(c)(4), 9007.1(c) and 9007.2(c)(2),
as appropriate.

(b) The Commission’s administrative
record for determinations under 11 CFR
9004.9, 9005.1 and 9007.2 does not
include:

(1) Documents and materials in the
files of individual Commissioners or
employees of the Commission that do
not constitute a basis for the
Commission’s decisions because they
were not circulated to the Commission
and were not referenced in documents
that were circulated to the Commission;

(2) Transcripts or audio tapes of
Commission discussions other than
transcripts or audio tapes of oral
hearings pursuant to 11 CFR
9007.2(c)(2), although such transcripts
or tapes may be made available under
11 CFR parts 4 or 5; or

(3) Documents properly subject to
privileges such as an attorney-client
privilege, or items constituting attorney
work product.

(c) The administrative record
identified in paragraph (a) of this

section is the exclusive record for the
Commission’s determinations under 11
CFR 9004.9, 9005.1 and 9007.2

PART 9008—FEDERAL FINANCING OF
PRESIDENTIAL NOMINATING
CONVENTIONS

24. The authority citation for part
9008 continues to read as follows:

Authority: 2 U.S.C. 437, 438(a)(6), 26
U.S.C. 9008, 9009(b).

25. Section 9008.12 is amended by
revising the last sentence of paragraph
(a)(2) to read as follows:

§9008.12 Repayments.

a * * *

(2) * * * The Commission’s issuance
of an audit report to the committee will
constitute notification for purposes of

the three year period.
* * * * *

PART 9032—DEFINITIONS

26. The authority citation for part
9032 continues to read as follows:

Authority: 26 U.S.C. 9032 and 9039(b).

27. Section 9032.9 is amended by
revising the first sentence of paragraph
(c) to read as follows:

§9032.9 Qualified campaign expense.
* * * * *

(c) Except as provided in 11 CFR
9034.4(e), expenditures incurred either
before the beginning of the expenditure
report period or after the last day of a
candidate’s eligibility will be
considered qualified campaign expenses
if they meet the provisions of 11 CFR
9034.4(a). * * *

* * * * *

PART 9033—ELIGIBILITY FOR
PAYMENTS

28. The authority citation for part
9033 is revised to read as follows:

Authority: 26 U.S.C. 9003(e), 9033 and
9039(b).

29. Section 9033.1 is amended by
republishing the introductory text of
paragraph (b), by revising paragraph
(b)(5), by adding a new second sentence
to paragraph (b)(7), by revising
paragraph (b)(11), and by adding new
paragraph (b)(12), to read as follows:

§9033.1 Candidate and committee

agreements.
* * * * *
(b) Conditions. The candidate shall
agree that:
* * * * *

(5) The candidate and the candidate’s
authorized committee(s) will keep and
furnish to the Commission all
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documentation relating to
disbursements and receipts including
any books, records (including bank
records for all accounts), all
documentation required by this section
(including those required to be
maintained under 11 CFR 9033.11), and
other information that the Commission
may request. If the candidate or the
candidate’s authorized committee
maintains or uses computerized
information containing any of the
categories of data listed in 11 CFR
9033.12(a), the committee will provide
computerized magnetic media, such as
magnetic tapes or magnetic diskettes,
containing the computerized
information at the times specified in 11
CFR 9038.1(b)(1) that meet the
requirements of 11 CFR 9033.12(b).
Upon request, documentation
explaining the computer system’s
software capabilities shall be provided,
and such personnel as are necessary to
explain the operation of the computer
system’s software and the computerized
information prepared or maintained by
the committee shall be made available.
* * * * *

(7)* * * The candidate and the
candidate’s authorized committee(s)
shall also provide any material required
in connection with an audit,
investigation, or examination conducted
pursuant to 11 CFR part 9039. * * *

* * * * *

(11) The candidate and the
candidate’s authorized committee(s)
will pay an civil penalties included in
a conciliation agreement or otherwise
imposed under 2 U.S.C. 4379 against the
candidate, any authorized committees of
the candidate or any agent thereof.

(12) Any television commercial
prepared or distributed by the candidate
or the candidate’s authorized
committee(s) will be prepared in a
manner which ensures that the
commercial contains or is accompanied
by closed captioning of the oral content
of the commercial to be broadcast in
line 21 of the vertical blanking interval,
or is capable of being viewed by deaf
and hearing impaired individuals via
any comparable successor technology to
line 21 of the vertical blanking interval.

30. Section 9033.4 is amended by
removing paragraph (b) and
redesignating paragraph (c) as paragraph
(b).
31. Section 9033.11 is revised to read
as follows:

§9033.11 Documentation of
disbursements.

(a) Burden of proof.Each candidate
shall have the burden of proving that
disbursements made by the candidate or
his or her authorized committee(s) or

persons authorized to make
expenditures on behalf of the candidate
or authorized committee(s) are qualified
campaign expenses as defined in 11
CFR 9032.9. The candidate and his or
her authorized committee(s) shall obtain
and furnish to the Commission on
request any evidence regarding qualified
campaign expenses made by the
candidate, his or her authorized
committees and agents or persons
authorized to make expenditures on
behalf of the candidate or committee(s)
as provided in paragraph (b) of this
section.

(b) Documentation required.

(1) For disbursements in excess of
$200 to a payee, the candidate shall
present a canceled check negotiated by
the payee and either:

(i) A receipted bill from the payee that
states the purpose of the disbursement;
or

(ii) If such a receipt is not available,

(A) One of the following documents
generated by the payee: a bill, invoice,
or voucher that states the purpose of the
disbursement; or

(B) Where the documents specified in
paragraph (b)(1)(ii)(A) of this section are
not available, a voucher or
contemporaneous memorandum from
the candidate or the committee that
states the purpose of the disbursement;
or

(iii) Where the supporting
documentation required in paragraphs
(b)(2) (i) or (ii) of this section is not
available, the candidate or committee
may present collateral evidence to
document the qualified campaign
expense. Such collateral evidence may
include, but is not limited to:

(A) Evidence demonstrating that the
expenditure is part of an identifiable
program or project which is otherwise
sufficiently documented such as a
disbursement which is one of a number
of documented disbursements relating
to a campaign mailing or to the
operation of a campaign office; or

(B) Evidence that the disbursement is
covered by a pre-established written
campaign committee policy, such as a
daily travel expense policy.

(iv) If the purpose of the disbursement
is not stated in the accompanying
documentation, it must be indicated on
the canceled check.

(2) For all other disbursements, the
candidate shall present:

(i) A record disclosing the full name
and mailing address of the payee, the
amount, date and purpose of the
disbursement, if made from a petty cash
fund; or

(i) A canceled check negotiated by
the payee that states the full name and
mailing address of the payee, and the

amount, date and purpose of the
disbursement.

(3) For purposes of this section:

(i) Payee means the person who
provides the goods or services to the
candidate or committee in return for the
disbursement; except that an individual
will be considered a payee under this
section if he or she receives $1000 or
less advanced for travel and/or
subsistence and if the individual is the
recipient of the goods or services
purchased.

(ii) Purpose means the full name and
mailing address of the payee, the date
and amount of the disbursement, and a
brief description of the goods or services
purchased.

(c) Retention of records. The
candidate shall retain records with
respect to each disbursement and
receipt, including bank records,
vouchers, worksheets, receipts, bills and
accounts, journals, ledgers, fundraising
solicitation material, accounting
systems documentation, and any related
materials documenting campaign
receipts and disbursements, for a period
of three years pursuant to 11 CFR
102.9(c), and shall present these records
to the Commission on request.

(d) List of capital and other assets.

(1) Capital assets. The candidate or
committee shall maintain a list of all
capital assets whose purchase price
exceeded $2000 when acquired by the
campaign. The list shall include a brief
description of each capital asset, the
purchase price, the date it was acquired,
the method of disposition and the
amount received in disposition. For
purposes of this section, “capital asset”
shall be defined in accordance with 11
CFR 9034.5(c)(2).

(2) Other assets. The candidate or
committee shall maintain a list of other
assets acquired for use in fundraising or
as collateral for campaign loans, if the
aggregate value of such assets exceeds
$5000. The list shall include a brief
description of each such asset, the fair
market value of each asset, the method
of disposition and the amount received
in disposition. The fair market value of
other assets shall be determined in
accordance with 11 CFR 9034.5(¢c)(2).

PART 9034—ENTITLEMENTS

32. The authority citation for part
9034 continues to read as follows:

Authority: 26 U.S.C. 9034 and 9039(b).

33. Section 9034.4 is amended by
revising paragraphs (a) and (b)(3), by
adding new paragraph (b)(8), by
removing and reserving paragraph (c),
by revising paragraph (d)(2), and by
adding new paragraph (e), to read as
follows:
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§9034.4 Use of contributions and
matching payments.

(a) Qualified campaign expenses—

(1) General. Except as provided in
paragraph (b)(3) of this section, all
contributions received by an individual
from the date he or she becomes a
candidate and all matching payments
received by the candidate shall be used
only to defray qualified campaign
expenses or to repay loans or otherwise
restore funds (other than contributions
which were received and expended to
defray qualified campaign expenses),
which were used to defray qualified
campaign expenses.

(2) Testing the waters. Even though
incurred prior to the date an individual
becomes a candidate, payments made in
accordance with the 11 CFR 100.8(b)(1)
for the purpose of determining whether
an individual should become a
candidate shall be considered qualified
campaign expenses if the individual
subsequently becomes a candidate and
shall count against that candidate’s
limits under 2 U.S.C. 441a(b).

(3) Winding down costs.

(i) Costs associated with the
termination of political activity, such as
the costs of complying with the post
election requirements of the Act and
other necessary administrative costs
associated with winding down the
campaign, including office space rental,
staff salaries, and office supplies shall
be considered qualified campaign
expenses. A candidate may receive and
use matching funds for these purposes
either after he or she has notified the
Commission in writing of his or her
withdrawal from the campaign for
nomination or after the date of the
party’s nominating convention, if he or
she has not withdrawn before the
convention.

(ii) If the candidate has become
ineligible due to the operation of 11 CFR
9033.5(b), he or she may only receive
matching funds to defray costs incurred
before the candidate’s date of
ineligibility, for goods and services to be
received before the date of ineligibility
and for which written arrangement or
commitment was made on or before the
candidate’s date of ineligibility, until
the candidate is eligible to receive
winding down costs under paragraph
(a)(3)(i) of this section.

(iit) For purposes of the expenditure
limitations set forth in 11 CFR 9035.1
100% of salary, overhead and computer
expenses incurred after a candidate’s
date of ineligibility may be treated as
exempt legal and accounting
compliance expenses beginning with
the first full reporting period after the
candidate’s date of ineligibility. For
candidates who continue to campaign or

re-establish eligibility, this paragraph
shall not apply to expenses incurred
during the period between the date of
ineligibility and the date on which the
candidate either re-establishes eligibility
or ceases to continue to campaign.

(4) Taxes. Federal income taxes paid
by the committee on non-exempt
function income, such as interest,
dividends and sale of property, shall be
considered qualified campaign
expenses. These expenses shall not,
however, count against the state or
overall expenditure limits of 11 CFR
9035.1(a).

(5) Gifts and monetary bonuses. Gifts
and monetary bonuses shall be
considered qualified campaign
expenses, provided that:

(i) Gifts for committee employees,
consultants and volunteers in
recognition for campaign-related
activities or services do not exceed $150
total per individual and the total of all
gifts does not exceed $20,000; and

(i) All monetary bonuses for
committee employees and consultants
in recognition for campaign-related
activities or services:

(A) Are provided for pursuant to a
written contract made prior to the date
of ineligibility; and

(B) Are paid no later than thirty days
after the date of ineligibility.

b * X *

(3) General election and post-
ineligibility expenditures. Any expenses
incurred after a candidate’s date of
ineligibility, as determined under 11
CFR 9033.5, are not qualified campaign
expenses except to the extent permitted
under 11 CFR 9034.4(a)(3). In addition,
any expenses incurred before the
candidate’s date of ineligibility for
goods and services to be received after
the candidate’s date of ineligibility, or
for property, services, or facilities used
to benefit the candidate’s general
election campaign, are not qualified
campaign expenses.

* * * * *

(8) Lost or misplaced items. The cost
of lost or misplaced items may be
considered a nonqualified campaign
expense. Factors considered by the
Commission in making this
determination shall include, but not be
limited to, whether the committee
demonstrates that it made conscientious
efforts to safeguard the missing
equipment; whether the committee
sought or obtained insurance; the type
of equipment involved; and the number
and value of items that were lost.

(c) [Reserved]

d * * *

(2) General election. If a candidate has
received matching funds, all transfers

from the candidate’s primary election
account to a legal and accounting
compliance fund established for the
general election must be made in
accordance with 11 CFR 9003.3(a)(1).

(e) Attribution of expenditures
between the primary and the general
election limits. The following rules
apply to candidates who receive public
funding in both the primary and the
general election.

(1) General rule. Any expenditure for
goods or services that are used
exclusively for the primary election
campaign shall be attributed to the
limits set forth at 11 CFR 9035.1. Any
expenditure for goods or services that
are used exclusively for the general
election campaign shall be attributed to
the limits set forth at 11 CFR 110.8(a)(2),
as adjusted under 11 CFR 110.9(c).

(2) Polling expenses. Polling expenses
shall be attributed according to when
the results of the poll are received. If the
results are received on or before the date
of the candidate’s nomination, the
expenses shall be considered primary
election expenses. If results are received
from a single poll both before and after
the date of the candidate’s nomination,
the costs shall be allocated between the
primary and the general election limits
based on the percentage of results
received during each period.

(3) State or national campaign offices.
Overhead expenditures and payroll
costs incurred in connection with state
or national campaign offices, shall be
attributed according to when the usage
occurs or the work is performed. For
purposes of this section, overhead
expenditures shall have the same
meaning as set forth in 11 CFR
106.2(b)(2)(iii)(D). Expenses for usage of
offices or work performed on or before
the date of the candidate’s nomination
shall be attributed to the primary
election, except for periods when the
office is used only by persons working
exclusively on general election
campaign preparations.

(4) Campaign materials. Expenditures
for campaign materials, including
bumper stickers, campaign brochures,
buttons, pens and similar items, that are
purchased by the primary election
campaign committee and later
transferred to and used by the general
election committee shall be attributed to
the general election limits. Materials
transferred to but not used by the
general election committee shall be
attributed to the primary election limits.

(5) Media production costs. For media
communications that are broadcast or
published both before and after the date
of the candidate’s nomination, 50% of
the media production costs shall be
attributed to the primary election limits,
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and 50% to the general election limits.
Distribution costs, including such costs
as air time and advertising space in
newspapers, shall be paid for 100% by
the primary or general election
campaign depending on when the
communication is broadcast or
distributed.

(6) Campaign Communications. (i)
Solicitations. The costs of a solicitation
shall be attributed to the primary
election or to the GELAC, depending on
the purpose of the solicitation. If a
candidate solicits funds for both the
primary election and for the GELAC in
a single communication, 50% of the cost
of the solicitation shall be attributed to
the primary election, and 50% to the
GELAC.

(i) Other communications. Except as
provided in paragraph (e)(5) of this
section, the costs of a campaign
communication that does not include a
solicitation shall be attributed to the
primary or general election limits based
on the date on which the
communication is broadcast, published
or mailed. The cost of a communication
that is broadcast, published or mailed
before the date of the candidate’s
nomination shall be attributed to the
primary election limits.

(7) Travel costs. Expenditures for
campaign-related transportation, food,
and lodging by any individual,
including a candidate, shall be
attributed according to when the travel
occurs. If the travel occurs on or before
the date of the candidate’s nomination,
the cost is a primary election expense.
Travel to and from the convention shall
be attributed to the primary election.
Travel by a person who is working
exclusively on general election
campaign preparations shall be
considered a general election expense
even if the travel occurs before the
candidate’s nomination.

34. Section 9034.5 is amended by
revising paragraphs (b), (c)(1) and (f) to
read as follows:

§9034.5 Net outstanding campaign
obligations.
* * * * *

(b) Liabilities. (1) The amount
submitted as the total of outstanding
campaign obligations under paragraph
(a)(1) of this section shall not include
any accounts payable for non-qualified
campaign expenses Nor any amounts
determined or anticipated to be required
as repayment under 11 CFR part 9038 or
any amounts paid to secure a surety
bond under 11 CFR 9038.5.

(2) The amount submitted as
estimated necessary winding down
costs under paragraph (a)(1) of this
section shall be broken down by

expense category and quarterly or
monthly time period. This breakdown
shall include estimated costs for office
space rental, staff salaries, legal
expenses, accounting expenses, office
supplies, equipment rental, telephone
expenses, postage and other mailing
costs, printing and storage. The
breakdown shall estimate the costs that
will be incurred in each category from
the time the statement is submitted until
the expected termination of the
committee’s political activity.

(c)(1) Capital assets. For purposes of
this section, the term capital asset
means any property used in the
operation of the campaign whose
purchase price exceeded $2000 when
received by the committee. Property that
must be valued as capital assets under
this section includes, but is not limited
to, office equipment, furniture, vehicles
and fixtures acquired for use in the
operation of the candidate’s campaign,
but does not include property defined as
‘““other assets’ under 11 CFR
9034.5(c)(2). A list of all capital assets
shall be maintained by the Committee in
accordance with 11 CFR 9033.11(d). The
fair market value of capital assets shall
be considered to be the total original
cost of such items when acquired less
40%, to account for depreciation, except
that items received after the date of
ineligibility must be valued at their fair
market value on the date received.

* * * * *

(A)(1) With each submission for
matching fund payments filed after the
candidate’s date of ineligibility, the
candidate shall certify that, as of the
close of business on the last business
day preceding the date of submission for
matching funds, his or her remaining
net outstanding campaign obligations
equal or exceed the amount submitted
for matching.

(2) A candidate who makes a
submission for matching fund payments
after his or her date of ineligibility shall
also submit a revised statement of net
outstanding campaign obligations. This
revised statement shall be due before
the next regularly scheduled payment
date, on a date to be determined and
published by the Commission. This
statement shall reflect the financial
status of the campaign as of the close of
business three business days before the
due date of the statement. The revised
statement shall also contain a brief
explanation of each change in the
committee’s assets and obligations from
the previous statement.

(3) After a candidate’s date of
ineligibility, if the candidate does not
receive the entire amount of matching
funds on a regularly scheduled payment

date due to a shortfall in the matching
payment account, the candidate shall
also submit a revised statement of net
outstanding campaign obligations. The
revised statement shall be filed on a
date to be determined and published by
the commission, which will be before
the next regularly scheduled payment
date.

35. Section 9034.6 is revised to read
as follows:

§9034.6 Expenditures for transportation
and services made available to media
personnel; reimbursements.

(a) General. (1) Expenditures by an
authorized committee for transportation,
ground services or facilities (including
air travel, ground transportation,
housing, meals, telephone service, and
typewriters) made available to media
personnel, Secret Service personnel or
national security staff will be
considered qualified campaign
expenses, and, except for costs relating
to Secret Service personnel or national
security staff, will be subject to the
overall expenditure limitations of 11
CFR 9035.1(a).

(2) Subject to the limitations in
paragraphs (b) and (c) of this section,
committees may seek reimbursement for
these expenses, and may deduct
reimbursements received from media
representatives from the amount of
expenditures subject to the overall
expenditure limitation of 11 CFR
9035.1(a). Expenses for which the
committee receives no reimbursement
will be considered qualified campaign
expenses, and, with the exception of
those expenses relating to Secret Service
personnel and national security staff,
will be subject to the overall
expenditure limitation.

(b) Reimbursement limits. (1) The
amount of reimbursement sought from a
media representative under paragraph
(2)(2) of this section shall not exceed
110% of the media representative’s pro
rata share (or a reasonable estimate of
the media representative’s pro rata
share) of the actual cost of the
transportation and services made
available. Any reimbursement received
in excess of this amount shall be
disposed of in accordance with
paragraph (d)(1) of this section.

(2) For the purposes of this section, a
media representative’s pro rata share
shall be calculated by dividing the total
actual cost of the transportation and
services provided by the total number of
individuals to whom such
transportation and services are made
available. For purposes of this
calculation, the total number of
individuals shall include committee
staff, media personnel, Secret Service
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personnel, national security staff and
any other individuals to whom such
transportation and services are made
available, except that, when seeking
reimbursement for transportation costs
paid by the committee under 11 CFR
9034.7(b)(5)(i)(C), the total number of
individuals shall not include national
security staff.

(c) Deduction of reimbursements from
expenditures subject to the overall
expenditure limitations.

(1) The Committee may deduct from
the amount of expenditures subject to
the overall expenditure limitation:

(i) The amount of reimbursements
received from media representatives in
payment for the transportation and
services described in paragraph (a) of
this section, up to the actual cost of the
transportation and services provided to
media representatives; and

(ii) An additional amount of the
reimbursements received from media
representatives, representing the
administrative costs incurred by the
committee in providing these services to
the media representatives and seeking
reimbursement for them, equal to:

(A) Three percent of the actual cost of
transportation and services provided to
the media representatives under this
section; or

(B) An amount in excess of 3%
representing the administrative costs
actually incurred by the committee in
providing services to the media
representatives, provided that the
committee is able to document the total
amount of administrative costs actually
incurred.

(2) For the purposes of this paragraph,
“administrative costs” includes all costs
incurred by the committee in making
travel arrangements and seeking
reimbursement, whether these services
are performed by committee staff or by
independent contractors.

(d) Disposal of excess
reimbursements. If the committee
receives reimbursements in excess of
the amount deductible under paragraph
(c) of this section, it shall dispose of the
excess amount in the following manner:

(1) Any reimbursement received in
excess of 110% of the actual pro rata
cost of the transportation and services
made available to a media
representative shall be returned to the
media representative.

(2) Any amount in excess of the
amount deductible under paragraph (c)
of this section that is not required to be
returned to the media representative
under paragraph (d)(1) of this section
shall be paid to the Treasury.

(e) Reporting. The total amount paid
by an authorized committee for the
services and facilities described in

paragraph (a)(1) of this section, plus the
administrative costs incurred by the
committee in providing these services
and facilities and seeking
reimbursement for them, shall be
reported as an expenditure in
accordance with 11 CFR 104.3(b)(2)(i).
Any reimbursement received by such
committee under paragraph (b)(1) of this
section shall be reported in accordance
with 11 CFR 104.3(a)(3)(ix).

36. Section 9034.7 is revised to read
as follows:

§9034.7 Allocation of travel expenditures.

(a) Notwithstanding the provisions of
11 CFR 106.3, expenditures for travel
relating to the campaign of a candidate
seeking nomination for election to the
office of President by any individual,
including a candidate, shall, pursuant to
the provisions of paragraph (b) of this
section, be qualified campaign expenses
and be reported by the candidate’s
authorized committee(s) as
expenditures.

(b)(1) For a trip which is entirely
campaign-related, the total cost of the
trip shall be a qualified campaign
expense and a reportable expenditure.

(2) For a trip which includes
campaign-related and non-campaign
related stops, that portion of the cost of
the trip allocable to campaign activity
shall be a qualified campaign expense
and a reportable expenditure. Such
portion shall be determined by
calculating what the trip would have
cost from the point of origin of the trip
to the first campaign-related stop and
from that stop through each subsequent
campaign-related stop, back to the point
of origin. If any campaign activity, other
than incidental contacts, is conducted at
a stop, that stop shall be considered
campaign-related. Campaign activity
includes soliciting, making, or accepting
contributions, and expressly advocating
the election or defeat of the candidate.
Other factors, including the setting,
timing and statements or expressions of
the purpose of an event and the
substance of the remarks or speech
made, will also be considered in
determining whether a stop is
campaign-related.

(3) For each trip, an itinerary shall be
prepared and such itinerary shall be
made available by the committee for
Commission inspection. The itinerary
shall show the time of arrival and
departure and the type of event held.

(4) For trips by government
conveyance or by charter, a list of all
passengers on such trip, along with a
designation of which passengers are and
which are not campaign-related, shall be
made available for Commission
inspection. When required to be created,

a copy of the government’s or the
charter company’s official manifest shall
also be maintained and made available
by the committee.

(5)(i) If any individual, including a
candidate, uses a government airplane
for campaign-related travel, the
candidate’s authorized committee shall
pay the appropriate government entity
an amount equal to:

(A) The lowest unrestricted and non-
discounted first class commercial air
fare available for the time traveled, in
the case of travel to a city served by a
regularly scheduled commercial airline
service; or

(B) The lowest unrestricted and non-
discounted coach commercial air fare
available for the time traveled, in the
case of travel to a city served by
regularly scheduled coach airline
service, but not regularly scheduled first
class airline service; or

(C) In the case of travel to a city not
served by a regularly scheduled
commercial airline service, the
commercial charter rate for an airplane
sufficient in size to accommodate the
campaign-related travelers, including
the candidate, plus the news media and
the Secret Service.

(ii) If a government airplane is flown
to a campaign-related stop where it will
pick up passengers, or from a campaign-
related stop where it left off passengers,
the candidate’s authorized committee
shall pay the appropriate government
entity an amount equal to the greater of
the amount billed or the amount
required under paragraph (b)(5)(i) of this
section for one passenger.

(iii) If any individual, including a
candidate, uses a government
conveyance, other than an airplane, for
campaign-related travel, the candidate’s
authorized committee shall pay the
appropriate government entity an
amount equal to the commercial rental
rate for a conveyance sufficient in size
to accommodate the campaign-related
travelers, including the candidate, plus
the news media and the Secret Service.

(iv) If any individual, including a
candidate, uses accommodations,
including lodging and meeting rooms,
during campaign-related travel, and the
accommodations are paid for by a
government entity, the candidate’s
authorized committee shall pay the
appropriate government entity an
amount equal to the usual and normal
charge for the accommodations, and
shall maintain documentation
supporting the amount paid.

(v) For travel by airplane, the
committee shall maintain
documentation of the lowest
unrestricted nondiscounted air fare
available for the time traveled,
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including the airline, the flight number
and travel service providing that fare or
the charter rate, as appropriate. For
travel by other conveyances, the
committee shall maintain
documentation of the commercial rental
rate for a conveyance of sufficient size,
including the provider of the
conveyance and the size, model and
make of the conveyance.

(6) Travel expenses of a candidate’s
spouse and family when accompanying
the candidate on campaign-related
travel may be treated as qualified
campaign expenses and reportable
expenditures. If the spouse or family
members conduct campaign-related
activities, their travel expenses will be
treated as qualified campaign expenses
and reportable expenditures.

(7) If any individual, including a
candidate, incurs expenses for
campaign-related travel, other than by
use of government conveyance or
accommodations, an amount equal to
that portion of the actual cost of the
conveyance or accommodations which
is allocable to all passengers, including
the candidate, who are traveling for
campaign purposes will be a qualified
campaign expense and shall be reported
by the committee as an expenditure.

(i) If the trip is by charter, the actual
cost for each passenger shall be
determined by dividing the total
operating cost for the charter by the total
number of passengers transported. The
amount which is a qualified campaign
expense and a reportable expenditure
shall be calculated in accordance with
the formula set forth at 11 CFR
9034.7(b)(2) on the basis of the actual
cost per passenger multiplied by the
number of passengers traveling for
campaign purposes.

(ii) If the trips is by non-charter
commercial transportation, the actual
cost shall be calculated in accordance
with the formula set forth at 11 CFR
9034.7(b)(2) on the basis of the
commercial fare. Such actual cost shall
be a qualified campaign expense and a
reportable expenditure.

(8) Travel on corporate airplanes and
other corporate conveyances is governed
by 11 CFR 114.9(e).

PART 9036—REVIEW OF SUBMISSION
AND CERTIFICATION OF PAYMENTS
BY COMMISSION

37. The authority citation for part
9036 continues to read as follows:

Authority: 26 U.S.C. 9036 and 9039(b).

38. Section 9036.2 is amended by
revising paragraph (b)(1)(ii) and adding
a new sentence to the end of paragraph
(b)(1)(vi), to read as follows:

§9036.2 Additional submissions for
matching fund payments.
* * * * *

(b) * X *

(1) * X *

(if) The candidate is required to
submit an alphabetical list of
contributors (either solely in magnetic
media from or in both printed and
magnetic media forms), but not
segregated by State as required in the

threshold submission;
* * * * *

(vi) * * *In lieu of submitting
photocopies, the candidate may submit
digital images of checks, written
instruments and deposit slips as
specified in the Computerized Magnetic
Media Requirements. The candidate
shall provide the computer equipment
and software needed to retrieve and
read the digital images, if necessary, at
no cost to the Commission, and shall
include digital images of every
contribution received and imaged on or
after the date of the previous matching
fund request. Contributions and other
documentation not imaged shall be

submitted in photocopy form.
* * * * *

39. In section 9036.5, the introductory
text of paragraph (a) is revised to read
as follows:

8§9036.5 Resubmissions.

(a) Alternative resubmission methods.
Upon receipt of the Commission’s
notice of the results of the submission
review pursuant to 11 CFR 9036.4(b), or
of an inquiry pursuant to 11 CFR 9039.3
that results in a downward adjustment
to the amount of certified matching
funds, a candidate may choose to:

* * * * *

PART 9037—PAYMENTS AND
REPORTING

40. The authority citation for part
9037 continues to read as follows:
Authority: 26 U.S.C. 9037 and 9039(b).

41. Section 9037.4 is added to read as
follows:

§9037.4 Alphabetized schedules.

If the authorized committee(s) of a
candidate file a schedule of itemized
receipts, disbursements, or debts and
obligations pursuant to 11 CFR 104.3
that was generated directly or indirectly
from computerized files or records, the
schedule shall list in alphabetical order
the sources of the receipts, the payees or
the creditors, as appropriate. In the case
of individuals, such schedule shall list
all contributors, payees, and creditors in
alphabetical order by surname.

PART 9038—EXAMINATIONS AND
AUDITS

42. The authority citation for part
9038 continues to read as follows:

Authority: 26 U.S.C. 9038 and 9039(b).

42A. The part heading is revised as
set forth above.

43. Section 9038.1 is amended by
revising paragraphs (b)(2)(iii), (c), (d)
and (e) and adding new paragraph (f) to
read as follows:

§9038.1 Audit.

* * * * *

(b) * * *

(2) * * *

(iii) Exit conference. At the
conclusion of the fieldwork,
Commission staff will hold an exit
conference to discuss with committee
representatives the staff’s preliminary
findings and recommendations which
the staff anticipates it will present to the
Commission for approval. Commission
staff will prepare a written Exit
Conference Memorandum that discusses
these findings and recommendations. A
copy of the Exit Conference
Memorandum will be given to
committee representatives at the exit
conference. These findings may include
an evaluation of procedures and systems
employed by the candidate and
committee to comply with applicable
provisions of the Federal Election
Campaign Act, the Presidential
Matching Payment Account Act and
Commission regulations; the accuracy of
statements and reports filed with the
Commission by the candidate and
committee; and preliminary calculations
regarding future repayments to the
United States Treasury. Commission
staff will advise committee
representatives at this conference of the
committee’s opportunity to respond to
these proposed findings, the projected
timetable regarding the issuance of the
audit report and any repayment
determination, the committee’s
opportunity for an administrative
review of any repayment determination,
and the procedures involved in
Commission repayment determinations
under 11 CFR 9038.2.

* * * * *

(c) Committee Response to the Exit
Conference Memorandum. The
candidate and his or her authorized
committee may submit in writing within
60 calendar days after the exit
conference, legal and factual materials
disputing or commenting on the
proposed findings contained in the Exit
Conference Memorandum. In addition,
the committee shall submit any
additional documentation requested by
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Commission staff. Such materials may
be submitted by counsel if the candidate
so desires.

(d) Approval and issuance of audit
report. (1) Before voting on whether to
issue and approve an audit report, the
Commission will consider any written
legal and factual materials timely
submitted by the candidate or his or her
authorized committee in accordance
with paragraph (c) of this section. The
Commission-approved audit report may
address issues other than those
contained in the Exit Conference
Memorandum. In addition, this report
will contain a repayment determination
made by the Commission pursuant to 11
CFR 9038.2(c)(1).

(2) The audit report may contain
issues that warrant referral to the Office
of General Counsel for possible
enforcement proceedings under 2 U.S.C.
437g and 11 CFR part 111.

(3) Addenda to the audit report may
be approved and issued by the
Commission from time to time as
circumstances warrant and as additional
information becomes available. Such
addenda may be based on follow-up
fieldwork conducted under paragraph
(b)(3) of this section, and/or information
ascertained by the Commission in the
normal course of carrying out its
supervisory responsibilities. The
procedures set forth in paragraphs (c)
and (d) (1) and (2) of this section will
be followed in preparing such addenda.
The addenda will be placed on the
public record as set forth in paragraph
(e) of this section. Such addenda may
also include additional repayment
determination(s).

(e) Public release of audit report. (1)
The Commission will consider the audit
report in an open session agenda
document. The Commission will
provide the candidate and the
committee with copies of any agenda
document to be considered in an open
session 24 hours prior to releasing the
agenda document to the public.

(2) Following Commission approval of
the audit report, the report will be
forwarded to the committee and
released to the public. The Commission
will provide the candidate and
committee with copies of the audit
report approved by the Commission 24
hours before releasing the report to the
public.

(f)(1) Sampling. In conducting an
audit of contributions pursuant to this
section, the Commission may utilize
generally accepted statistical sampling
techniques to quantify, in whole or in
part, the dollar value of related audit
findings. A projection of the total
amount of violations based on apparent
violations identified in such a sample

may become the basis, in whole or in
part, of any audit finding.

(2) A committee in responding to a
sample-based finding concerning
excessive or prohibited contributions
shall respond only to the specific
sample items used to make the
projection. If the committee
demonstrates that any apparent errors
found among the sample items were not
errors, the Commission shall make a
new projection based on the reduced
number of errors in the sample.

(3) Within 30 days of service of the
Final Audit Report, the committee shall
submit a check to the United States
Treasury for the total amount of any
excessive or prohibited contributions
not refunded, reattributed or
redesignated in a timely manner in
accordance with 11 CFR 103.3(b) (1), (2)
or (3); or take any other action required
by the Commission with respect to
sample-based findings.

44. Section 9038.2 is amended by
revising paragraphs (a) (2) and (3),
(b)(2)(iii), (b)(4), (c), (d), (f), and the first
sentence of paragraph (g), and by adding
paragraphs (a)(4) and (i), to read as
follows:

§9038.2 Repayments.

a * X *

(2) The Commission will notify the
candidate of any repayment
determinations made under this section
as soon as possible, but not later than 3
years after the close of the matching
payment period. The Commission’s
issuance of the audit report to the
candidate under 11 CFR 9038.1(d) will
constitute notification for purchases of
this section.

(3) Once the candidate receives notice
of the Commission’s repayment
determination under this section, the
candidate should given preference to
the repayment over all other
outstanding obligations of his or her
committee, except for any federal taxes
owned by the committee.

(4) Repayments may be made only
from the following sources: personal
funds of the candidate (without regard
to the limitations of 11 CFR 9035.2),
contributions and federal funds in the
committee’s account(s), and any
additional funds raised subject to the
limitations and prohibitions of the
Federal Election Campaign Act of 1971,
as amended.

* * * * *
b * X *

(2) * X *

(iti) The amount of any repayment
sought under this section shall bear the
same ratio to the total amount
determined to have been used for non-
qualified campaign expenses as the

amount of matching funds certified to
the candidate bears to the candidate’s
total deposits, as of 90 days after the
candidate’s date of ineligibility. For the
purposes of this paragraph (b)(2)(iii)—

(A) Total deposits is defined in
accordance with 11 CFR 9038.3(c)(2);
and

(B) In seeking repayment for non-
qualified campaign expenses from
committees that have received matching
fund payments after the candidate’s date
of ineligibility, the Commission will
review committee expenditures to
determine at what point committee
accounts no longer contain matching
funds. In doing this, the Commission
will review committee expenditures
from the date of the last matching fund
payment to the candidate, using the
assumption that the last payment has
been expended on a last-in, first-out
basis.

* * * * *

(4) Surplus; income derived from the
use of surplus public funds. The
Commission may determine that the
candidate’s net outstanding campaign
obligations, as defined in 11 CFR
9034.5, reflect a surplus. The
Commission may determine that the net
income derived from an investment or
other use of surplus public funds after
the candidates’s date of ineligibility,
less Federal, State and local paid on
such income, shall be paid to the
Treasury.

(c) Repayment determination
procedures. The Commission’s
repayment determination will be made
in accordance with the procedures set
forth at paragraphs (c)(1) through (c)(4)
of this section.

(1) Repayment determination. The
Commission will provide the candidate
with a written notice of its repayment
determination(s). This notice will be
included in the Commission’s audit
report prepared pursuant to 11 CFR
9038.1(d), or inquiry report pursuant to
11 CFR 9039.3, and will set forth the
legal and factual reasons for such
determination(s), as well as the
evidence upon which any such
determination is based. The candidate
shall repay to the United States
Treasury in accordance with paragraph
(d) of this section, the amount which the
Commission has determined to be
repayable.

(2) Administrative review of
repayment determination. If a candidate
disputes the Commission’s repayment
determination(s), he or she may request
an administrative review of the
determination(s) as set forth in
paragraph (c)(2)(i) of this section.

(i) Submission of written materials. A
candidate who disputes the
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Commission’s repayment
determination(s) shall submit in writing,
within 60 calendar days after service of
the Commission’s notice, legal and
factual materials demonstrating that no
repayment, or a lesser repayment, is
required. Such materials may be
submitted by counsel if the candidate so
desires. The candidate’s failure to
timely raise an issue in written
materials presented pursuant to this
paragraph will be deemed a waiver of
the candidate’s right to raise the issue at
any future stage of proceedings
including any petition for review filed
under 26 U.S.C. 9041(a).

(ii) Oral hearing. A candidate who
submits written materials pursuant to
paragraph (c)(2)(i) of this section may at
the same time request in writing that the
Commission provide such candidate
with an opportunity to address the
Commission in open session to
demonstrate that no repayment, or a
lesser repayment, is required. The
candidate should identify in this request
the repayment issues he or she wants to
address at the oral hearing. If the
Commission decides by an affirmative
vote of four (4) of its members to grant
the candidate’s request, it will inform
the candidate of the date and time set
for the oral hearing. At the date and
time set by the Commission, the
candidate or candidate’s designated
representative will be allotted an
amount of time in which to make an
oral presentation to the Commission
based upon the legal and factual
materials submitted under paragraph
(c)(2)(ii) of this section. The candidate
or representative will also have the
opportunity to answer any questions
from individual members of the
Commission.

(3) Repayment determination upon
review. In deciding whether to revise
any repayment determination(s)
following an administrative review
pursuant to paragraph (c)(2) of this
section, the Commission will consider
any submission made under paragraph
(c)(2)(i) and any oral hearing conducted
under paragraph (c)(2)(ii), and may also
consider any new or additional
information from other sources. A
determination following an
administrative review that a candidate
must repay a certain amount will be
accompanied by a written statement of
reasons supporting the Commission’s
determination(s). This statement will
explain the legal and factual reasons
underlying the Commission’s
determination(s) and will summarize
the results of any investigation(s) upon
which the determination(s) are based.

(d) Repayment period. (1) Within 90
calendar days of service of the notice of

the Commission’s repayment
determination(s), the candidate shall
repay to the United States Treasury the
amounts which the Commission has
determined to be repayable. Upon
application by the candidate, the
Commission may grant an extension of
up to 90 calendar days in which to make
repayment.

(2) If the candidate requests an
administrative review of the
Commission’s repayment
determination(s) under paragraph (c)(2)
of this section, the time for repayment
will be suspended until the Commission
has concluded its administrative review
of the repayment determination(s).
Within 30 calendar days after service of
the notice of the Commission’s post-
administrative review repayment
determination(s), the candidate shall
repay to the United States Treasury the
amounts which the Commission has
determined to be repayable. Upon
application by the candidate, the
Commission may grant an extension of
up to 90 calendar days in which to make
repayment.

(3) Interest shall be assessed on all
repayments made after the initial 90-day
repayment period established at
paragraph (d)(1) of this section or the
30-day repayment period established at
paragraph (d)(2) of this section. The
amount of interest due shall be the
greater of:

(i) An amount calculated in
accordance with 28 U.S.C. 1961 (a) and
(b); or

(ii) The amount actually earned on the
funds set aside under this section.

* * * * *

(f) Additional repayments. Nothing in
this section will prevent the
Commission from making additional
repayment determinations on one or
more of the bases set forth at 11 CFR
9038.2(b) after it has made a repayment
determination on any such basis. The
Commission may make additional
repayment determinations where there
exist facts not used as the basis for any
previous determination. Any such
additional repayment determination
will be made in accordance with the
provisions of this section.

(9) Newly-discovered assets. If, after
any repayment determination made
under this section, a candidate or his or
her authorized committee(s) receives or
becomes aware of assets not previously
included in any statement of net
outstanding campaign obligations
submitted pursuant to 11 CFR 9034.5,
the candidate or his or her authorized
committee(s) shall promptly notify the

Commission of such newly-discovered
assets. * * *
* * * * *

(i) Petitions for rehearing; stays
pending appeal. The candidate may file
a petition for rehearing of a repayment
determination in accordance with 11
CFR 9038.5(a). The candidate may
request a stay of a repayment
determination in accordance with 11
CFR 9038.5(c) pending the candidate’s
appeal of that repayment determination.

45. Section 9038.4 is amended by
adding a sentence to the end of
paragraph (c), to read as follows:

§9038.4 Extensions of time.
* * * * *

(c) * * * If a candidate seeks an
extension of any 60-day response period
under 11 CFR part 9038, the
Commission may grant no more than
one extension to that candidate, which
extension shall not exceed 15 days.

* * * * *

46. Section 9038.5 is amended by
revising paragraphs (a), (b), (c)(1)(ii),
and the introductory text of (c)(4), to
read as follows:

§9038.5 Petitions for rehearing; stays of
repayment determinations.

(a) Petitions for rehearing. (1)
Following the Commission’s final
determination under 11 CFR 9033.10 or
9034.5(g) or the Commission’s
repayment determination under 11 CFR
9038.2(c), the candidate may file a
petition for rehearing setting forth the
relief desired and the legal and factual
basis in support. To be considered by
the Commission, petitions for rehearing
must:

(i) Be filed within 20 calendar days
after service of the Commission’s final
determination or repayment
determination;

(ii) Raise new questions of law or fact
that would materially alter the
Commission’s final determination or
repayment determination; and

(iii) Set forth clear and convincing
grounds why such questions were not
and could not have been presented
during the original determination
process.

(2) If a candidate files a timely
petition under this section challenging a
Commission repayment determination,
the time for repayment of the amount at
issue will be suspended until the
Commission serves notice on the
candidate of its determination on the
petition. The time periods for making
repayment under 11 CFR 9038.2(d) shall
apply to any amounts determined to be
repayable following the Commission’s
consideration of a petition for rehearing
under this section.
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(b) Effect of failure to raise issues. The
candidate’s failure to raise an argument
in a timely fashion during the original
determination process or in a petition
for rehearing under this section, as
appropriate, shall be deemed a waiver of
the candidate’s right to present such
arguments in any future stage of
proceedings including any petition for
review filed under 26 U.S.C. 9041(a). An
issue is not timely raised in a petition
for rehearing if it could have been raised
earlier in response to the Commission’s
original determination.

(c) Stay of repayment determination
pending appeal.

(1) * * *

(ii) A request for a stay shall be made
in writing and shall be filed within 30
calendar days after service of the
Commission’s decision on a petition for
rehearing under paragraph (a) of this
section, or, if no petition for rehearing
is filed, within 30 calendar days after
service of the Commission’s repayment
determination under 11 CFR 9038.2(c).
* * * * *

(4) All stays shall require the payment
of interest on the amount at issue. The
amount of interest due shall be
calculated from the date 30 days after
service of the Commission’s repayment
determination under 11 CFR 9038.2(c)
and shall be the greater of:

* * * * *

47. Section 9038.7 is added to read as

follows:

§9038.7 Administrative record.

(a) The Commission’s administrative
record for final determinations under 11
CFR part 9033, sections 9034.5, 9036.5
and part 9039, and for repayment

determinations under 11 CFR 9038.2,
consists of all documents or materials
submitted to the Commission for its
consideration in making those
determinations. The administrative
record will include the certification of
the Commission’s vote(s), the audit
report that is sent to the committee (for
repayment determinations), the
statement(s) of reasons, and the
candidate agreement. The committee
may include documents or materials in
the administrative record by submitting
them within the time periods set forth
at 11 CFR 9033.3(b), 9033.4(a)(2),
9033.6(c), 9033.7(b), 9033.9(b),
9034.5(g)(2), 9036.5(e), 9038.1(c) and
9038.2(c)(2), as appropriate.

(b) The Commission’s administrative
record for determinations under 11 CFR
part 9033, sections 9034.5, 9036.5 and
9038.2 and part 9039 does not include:

(1) Documents and materials in the
files of individual Commissioners or
employees of the Commission that do
not constitute a basis for the
Commission’s decisions because they
were not circulated to the Commission
and were not referenced in documents
that were circulated to the Commission;

(2) Transcripts or audio tapes of
Commission discussions other than
transcripts or audio tapes of oral
hearings pursuant to 11 CFR
9038.2(c)(2), although such transcripts
or tapes may be made available under
11 CFR parts 4 or 5; or

(3) Documents properly subject to
privileges such as an attorney-client
privilege, or items constituting attorney
work product.

(c) The administrative record
identified in paragraph (a) of this

section is the exclusive record for the
Commission’s determinations under 11
CFR part 9033, §89034.5, 9036.5 and
9038.2 and part 9039.

PART 9039—REVIEW AND
INVESTIGATION AUTHORITY

48. The authority citation for part
9039 continues to read as follows:

Authority: 26 U.S.C. 9039.

49. Section 9039.3 is amended by
adding new paragraph (b)(4), to read as
follows:

§9039.3 Examination and audits;
investigations.
* * * * *

(b) * * *

(4) If, at the close of the inquiry, the
Commission determines that no action
or no further action is warranted, the
Commission shall so notify the
candidate. If the inquiry results in an
adjustment to the amount of certified
matching funds, the procedures set forth
at 11 CFR 9036.5 or 9038.1 shall be
followed, as appropriate. If the inquiry
coincides with an audit undertaken
pursuant to 11 CFR 9038.1, the
information obtained in the inquiry will
be utilized in making the repayment
determination. If the inquiry results in
an initial or additional repayment
determination, the procedures set forth
at 11 CFR 9038.2, 9038.4, and 9038.5
shall be followed.

Dated: June 12, 1995.
Danny L. McDonald,
Chairman.
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