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FEDERAL ELECTION COMMISSION  pr
. : , m

" [Notice 1993-20]

: SUMMARY: Thé Commission has revised significant financial interest in and/or .
_ its regulations to more specifically . “be authorized to vote for some or all.of

~ of a membership association. The = - - membership association. The revised ;

Membership Assoclation
. define who may qualify as a “member” . the officers or directorsof the . "~
" Federal Election Campaign Act of 1971.  definition would a
- as amended (“FECA"” or “the Act”) - = corpo!
- permits membership associations to se;Ei

- allows membership associationsto -~ - communications under 11 CFR 114
rations a trade :
ct a request for PAC

Federal political purposes. The Act also- - may communicate for partisan
.Y communicate with their members on * - - and to which co
.. any subject, including communications  association may
.. involving express electoral advocacy. - solicitation a
* The new requirements apply toall = . 11438(d). =
persons seeking to become members, . The Commission

days pursuant to 2 U.S.C. 438(d). A -
document announcing the effective date -

Register. S
"FOR FURTHER INFORMATION CONTACT: Ms. - mo

" Counsel, 999 E Street, NW.,

.Commission is publishing today the

" final text of revisions to its regulations * - membership.
~ -at 11 CFR 100.8(b)(4)(iv), 114.1(e) and Second, ‘
'114.7, defining who is a “member” of a - entities eligible to participatein - -
R - programs administered by the Rural :
The current regulations were adopted  Electric Administration (“REA”) may - -
in 1977. Since that time, the United  solicit members of the cooperative’s
States Supreme Court has addressed this regional, State or local affiliates. : - -
. issue, and the Commission has issued However, all of the political committees
" numerous advisory opinions . - established, findanced, maintained or
interpreting the regulatory language. ~  controlled by the cooperative and its .
The Commission is now articulating a  regional, State or local affiliates are .
~ - considered affiliated committees subject
- Supreme Court’s ruling and subsequent . to the contribution limits sét forth
* advisory opinions. The new rule should - CFR 110.1 and 110.2.

- membership association. -

' general rule that will reflect the

~ advisory opinions, based oneach - regulation prescribed by the: ... -

- greatly reduce the need for individual .~ Section 438(d) of title 2
membership associations to seek - Code, requires that any rule or- .’
 association’s unique set of - ' " Commission to carry out the pro

circumstances. - . - oftitle 2 of the United States Code be '
. A Notice of Proposed Rulemaking - transinitted to the Speaker of the House
(“NPRM") for this purpose was - ' .- of Representatives and the President of
" published in the Federal Register on - the Senate 30 legislative days before’
October 8, 1992.-57 FR 46348. Under the they are finally promulgated. These .

3

:gosed definition, for a personto - .
S . S 1alify as a member of a membership
11CFRParts 100and 114 association for this purpose, the - " - -
' o association’s articles and by-laws would
\ . A . have tt’g spacifiggllly prpt;ide for .
; e v : members, In addition, the association
Definition of “Member™ of a would have to expressly solicit that " ..
o _ o . Eerson as a member; the person would .
"|" AGENCY: Federal Election Commission. ave to actively accept the solicitation; . .
| ACTION: Final rule; transmittal of - and the association would haveto - ..
- regulations to Congress. - . acknowledge the membership. Finally, -
- each member would have to have a

ly' to individuals; -

other persons =

4 _ ng to become members. In the case

~ solicit contributions from their members . of corporate members, however, these .

.- for a separate segregated fund (“SSF”),  rules apply for the purpose of - '
- which contributions can be used for - determining to whom the association. -

rations, and

pproval under 11 CFR . . -

) received 36 . .-
. including individuals and corporations. = comments in response to this Notice. In

 DATES: Further action, including the . -~ addition, a public hearing was h
announcement of an effective date, will December9, 1892, atwhich "~ =
be taken after these regulations have = Tepresentatives of 11 organizationsand

‘heen : ive . one.individual testified. .
been before Congress for 30 legislative 'After considering the cominen

: ;qsti;'m'any. as well as the peétinen:h case
Wi ; the ] aw and Commission precedents, the - -
will be published in he Fc_zderal_ " Commission has decided that the rule as
’ progloséd in the NPRM should be

. , 8. ified in two ways. First,
. Susan E. Propper, Assistant General *  rgqujrement has been' modified so'that |
| Vibngon bezoi, (i oseen Bemle ISR,
. or (800) 424-9530. -7 \oting rights on the association’s highest

SUPPLEMENTARY INFORMATION: Th: - govei'n'in‘g body, coupled with a regular

ues obligation, is sufficient to confer -

washeldon

the voting -

Ex.rm cooperatives and .~

at11. -
. . .7 - - Advisory Opinions on this point. In
, United States ‘ _

' ¢  generally required both a financial

"reglilatvion'é were transmitted to
Congress on August 25, 1993.
Explanation and Justification e

" Under 2 U.S.C. 441b()(4)(C) énd |

441(b)(2)(A), an incorporated

membership organization, cooperative,

or corporation without capital stock, or .

a seg'arate segregated fund (*SSF”’)
established by such an entity, may

solicit contributions to the SSF from, .
and niake partisan communicationsto, . - -

- its “members.” Prior to these revisions,

the rules defined “members” to include
all persons currently saﬁ;fgi.ng the
requirements for memnbership in any
such association. . - o S
In 1982, the Supreme Court construed -

this language as it applied toa -

nonprofit, noncapital stock corporation

-. whose articles of incorporation stated

that it had rio members. Federal Election
Commission v. National Right to Work -
Committee (“NRWC"), 459 U.S. 196. -
The NRWC had argued that it should be
able to treat as members, and thus
solicit funds to its SSF from, individuals -

.- “who had at one time responded, not
" ‘necessarily-financially, to an NRWC
.'advertisement, mailing, or personal .
‘contact. The Supreme Court rejected -
- this definftion of “‘member,” stating that
“to accept it “would virtually excise from

the statute the restriction of solicitation
to ‘members.’ "’ Id. at 203. S

. Relying on 2 U.S.C 441(b)(4)(C)’s brief
legislative history, the Court determined
that “members” of nonstock :

corporations should be defined, at least o

in part, by analogy to stockholders of
business corporations and members of

_labor'unions. As stated by the Court,

viewing the question from this v
perspective meant that “some relatively. - - °
enduring and independently significant .-
financial or organizational attachment is -
required to be a ‘member’ ” under that

. section. Id. at 204. In holding that the
. NRWC's purported “members” did not
- ‘meet this test, the Couit noted,

“Members play no part in the ope'ratibn:‘s-;" '

.- or administration of the corporation; _
‘they elect no corporate officials * * *.

There is no indication that NRWC's
asserted members exercise any control

. over the expenditure of their
" contributions.” Id. at 2086.

“Following the NRWC decision, the
Commiission issued a numberof = -

these opinions, the Commission

attachment, usually the regular paymém
of dues, and a meaningful - -

' organizational attachment,usually the .. -
right to vote for at least some members

“of the membershig:ssociation's‘ -

~ governing board,

d, before a person was
considered a member for 2U.S.C.*
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Eg. Advisory .

441b(bH4)(C) purpases.

Opinions 1984-33, 1985-11, 1987-13, . example,
 1987-31, 1992-41. These requirements . “‘constituti

 well. E.g., Advisory Opinions 198613,
1 1990-18,1891-24. ... . - . .

' Section 100.8 and Section 114:1 * . -

members, while revised paragraph

- together. - - .

. i aed

not to the right to make partisan " .

to give proper notice in the NPRM of -

. mwm odan . 114.1(e

- the first paragraph of its* - *« -

Y a

.- “SUPPLEMENTARY INFORMATION” gection, - Commission
- noted that the requirements of these two . of the NRWT decision. The first such
- sections are identical, and contained the ' requirement is that the member -
~ text of the proposed amendmentsto ‘  affirmatively accept the membership
" both sections. This ismore than ~~  association’s invitation to become a
- sufficient to meét the Administrative ~ - m S L,

- Procedure Act’s (“APA") requirement

- involved.” § U.S.C. 553(b)(3).. - :

The Commission bolieves the definition .

. -of restricted class should continue to be _some similar indication, éither on the
- the same, whether in the context of . -~ check or an accom

' solicitations or of partisen * " .. document, would .
) The rules then set ot the dues

‘communications. The final rules so -
provide. - o . oo
114.1(e)
" organization, trade asseciation,

stock, or a local, national, or "

" ‘'members; and exp
the acceptance of 1

- .including the membér.on a membership. . membership.” . ..o L
: t join . - . . Somecommentersurgedthe '
T ommission intends that the term Corinission to consider
 “articles and by-laws" be read broadly, . " financial or organizational™tie. = -
' ' quirement as disjunctive—thatis, = .

‘ .,:'
algrut

- The Co
B to cover governing documents which are

not called precisely by that n:
an association has a .
. an,” instead of articles of -
~ applied not only to individual inembers, ' incorporation, it would meet this ~ " - -
“ but to corporate and other members as - - requirement if the constitution . -~
specifically provides for members. -
The Commission notes that certain
states require that either the articles of .
e : S .- "+ incorporation or the by-laws, but not - -
- Revised paragraph 100.8(b)(4)(iv) ..  both, of a membership association -
~* involves an association’s right to make specifically provide for members. -
* partisan communicationstoits - . - Membership associations in those states
, . 1 para .. may have drafted their governing - - -
" 114.1(e) involves salicitation of funds " ' instruments accordingly. The :
by a membership association from its - Commission intends SR
members. The two sectionsaie .. .. * organization meeting these state - -
 identical, and are therefore discussed . requimtlimntfs;n be deemed a membership °
‘e oo - association for p
S omecommentersth‘ou,ghtthe ST Howem,thgcht t »
- proposed amendments should apply - . require such organizations to state in -
. only to the solicitation of members, and - their articles and by-laws that they have
_ 3 right to ] . - members does not absolve associations
- communications. Gne person also. "' . organized tinder the laws of that State .
argued that the Commission had failed - :from complianice with this r
: hs 100.8()(4)(iv)(B) and
: 'define “members” asall -
<M malnly focuse :persons who are currently satisfying the
~solicitation, consistent with'the NAWC ~ _ requirements for membership ina
" decision and the Commission’s ... - membership associgtion, following
- subsequent advisory opinions. However,
- the Notice cited both CFR sections in - -

. it

3es of these rules.
t a State does not

former 11 CFR 100.8(b)(4)(iv) and
' 114.1(e), but add additional - = - .- =
* requiréments consistent with - -
precedents and its reading
-seats, and those in comparable

s s and 114.1(e)
_ . jestion was raised as to whether
that an NPRM include “either the terms - * sending a chreck to an assoclation would
~ orsubstance of the proposed rule ora”  be sufficient to meet this requirement.
 description of the subjects and issues = The Commission believes that in most .
instances it would not, because the -
The concepts addréssed in 11 CFR - check might be a contribution, or '
_.-114.1(e) and 100.8(b){4)(iv) are parallel, " intended to pay for merchandi
. "and have always been treated as such.. - ordered from

mying written .
sufficient. -

: T * obligations and voting rights required to
New p aphs 100.8(b}(4)(iv){A) and. qualify as a member. They provide three
. ;(1) Eeﬁné “membership. - - . situations where persons qualifyas
- association™ as a membership. . members “per se,” by meeting particular
R 55 ‘7 ... -requirements. In most instances the -

- .cooperative, corporation wi,thoutcapittl*pay:gn; of regular dues, coupled with
: , or a local, bor' . . specifie hts, 151
. international labor organization that , . confer membership. However, a
' expressly provides for.'membérs” il its . :: significa financial attachment, n
“articlesand b ':lg@g;}je,xp;gssly solicits ... merel

y itself to confer -

the “signific

B eithera-_sigﬁ.iﬁcant financial ieora - :
" significant organizational tie should be - -

sufficient to meet this requirement. In -
fact, while the proposed {and final)

" rules provide that, in certain instances,
- a financial or an organizational tie can
" be so strong as to in and of itself confer

membership status, the Commission’s -

‘experience has been that most -
. organizations do not mest the

" “gignificant” test for either tie. That is

why the rules also provide that a person.
may become a member througha ™

“combination of the two requirements. -

On the other hand, some commentérs

- -opposed the concept of looking only to

financial ties to satisfy the requirements -

. for membership, characterizing it as
“allowing “‘big money” interests to “buy -

memberships” in membership - . .

‘associations. However, these rules cover
" not only issue-oriented membership. =~ -
" organizations (the focus of most of the

comments), but also such entitiesas.

- ,stock and commodity exchanges. ~~ . -
. Members of stock exchanges, for - - °
_example, may pay tens of thousandsof -
- dollars to acquire and retain their seats,
‘even thouﬁ_ no voting rights‘accrue to’

. their mem|

p- The Commission .
therefore affirms its view that a financial -
attachment alone may serveasa. . -
sufficient attachment of holders of these
situations, to qualify as members for this
ose. . . LT S
nder paragraphs 100.8(b)(4)(iv)(B)(1)
_ (2)(1; only those persons - -
who have a significant financial .~ o
attachment to the association, suchasa .
significant investment or ownership' .
stake, but not merely the paymentof -~ -

_ dues, qualify as members irrespective of
- whether 3&y have any concurrent . :

n - .7+ voting ri| T
d fro e association. However, .~

a check with the notation “dues” or

ts.,... PR i X -_:‘. :
The Commission anticipates that most ..

" members will qualify as such pursuant .
to paragraphs 100.8(b)}(4)(iv)(B)}(2) and. ~

114.1(e)(2)(ii). Under these provisions, =

. members are required to pay,ona - - A
- regular basis, a specific amount of dues .
that is predetermined by the association; '

and are entitled to vote directly either

_ for at least one member who has full -

participatory and voting rights on the - : i

highest governing body of the

‘membership association, or for those - e

.who sélect at least one member who has

such rights. The Commission stresses = .

attach ot .. - that so-called “governance” voting is .

. merely the payment of dues, or the right- . '

ssly.ackriowledges .. -.to vote forall members of the . ~.:5 5

. T mombarship, such as - ‘sssociation’s highest go
by sending a.membership card or - .., : ‘can also be sufficient t

required, as opposed to voting forthe .
association’s policies or positions. .. -

"3 The NPRM took this same general

- were required, the governance right - .- -
- would be met only if the memberwas - .~

‘entitled to vote directly either for a

"~ majority of those on the highest. ». . -
-governing body of the membership -~ -

S5
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- association, ‘or for those who seléct the-
‘majarity of those on the highest
governing body.

" This particular propoAsél generated a’ _

" wide range of comments. Some
supported this requirement, and one .
suggested that it be strengthenedto -
include not only the right to vote for,
but also the right to nominate,a” "~

** majority of totality of the board. Others

_ asked that the proposal be modified so

" that the right to vote for a substantial

* percentage of the board, but nota .- -
majority, would also be sufficient to. .~ -~

confer membership.:Still dthers felt that
even less restrictive voting
requirements, ornoveting "'
requirements, should be'sufficient if =

present. - .

% After reviewing these cominents and

' testimony presented in this rulemaking, .

" the Commission has amended the " -

* proposed rule to require that dues-

: paying members be required to vote -
direcj, tly either for at least one member
who has full participatory and voting °

 rights on the highest governing body of

~ the membership association, or for those
who select at least one member who has
such rights. This approach is Consistent
~ with past Commission advisory .
* opinions and enforcement actions, and -
meets many of the objections from "
commenters who felt the proposed rules
" were overly-restrictive in this area. -
-~ . The Commission considers the NEWC
~ decision to have overruled prior -~
advisory opinions that were .~ "
inconsistent with its holding. However,
~several advisory opinions issued = .
following that decision, including .
Advisory Opinions 1991-24, 189018, -

1989-18, 1988-38, 1988-39, 1987-13,

~ - 1986-13, 1984-63, 1984-33, and 1984-
. 22, have explicitly or iml;ilii:itly ’

than those required by these revised
niles, Any such advisory opinion is -
overruled to the extent it requires more
 extefisive voting r,i‘shtit.hanithossa .
A d i graphs S
~ . "100.8(b)(4)(iv)(B) and 114.1(e)(2).
‘As already noted, some commenters .

. argued that no governance rights should

. be required. They expressed the view -
| that other organizational attachments,

- such as placement on a mailing list,

" | receipt of a membership card, or the
. ability to vote on policy statements,
| should be a sufficient organizational tie

1 for purposes of the NRWC decision. - -

'."However, the Commission does not .-

' believe the alternative ties - -

‘recommended as sufficient by these
- commenters, indépendent ofany .
_gavernance rights, are in fact sufficient
to meet the NRWC decision’s test, as

L7

“the acceptance of membership, suchas
by sending a membership cardor *

- association. The Commission does not
_ believe that the alternative ties - .. -

| _other organizational attachments were " recommended by these commenters are.

‘members of membership associations -
should not be required to have the . ..
. voting rights proposed in the Notice.In ..

 corporations to solicit contributions of . -

“U.S.C. 441b(b)(4)(B). In addition, stock

stock provides a direct findncial stake -
~ and continuous equity interest in the -
" company. This is substantially different

o T ly ~ entitled to vote di
" required more substantial voting rights .

' member,

" 114.1(e)(2)(i), supra, which confer - - .
" membership on those with a significant

financial attachment to the association. - _ ull.
\ ' _voting sarﬁcipation." The Commission: .. .

'1992-41, which was issu
“hearing hel

applied in subsequent advisory” - -
opinions and enforcement actions.
The Commission notes that the rules -
require some further organizational ties, - -
in addition to voting: e.g., the - -
requirements that members fL

- affirmatively accept the associaﬁoﬁ’s c

invitation to become a member, and that .
the association expressly acknowledge

including the member’s nameona .. .
membership newsletter list. - k
. ‘The focus of the yvoting requirement, .. -

_however, is on more active participation -

by members in the conduct of the

in and of themselves sufficient.to meet
&e a;tgplicagle_ Stcalntga_l'd. andhas -
erefore adopted the voting =~ .
juirements i’!&‘cﬁiﬁed'abg/e, _
. Some of thesé commenters argued .
that, since no all owners of one share of .
a corporation’s stock are allowed to vote |
on corporate matters, by analogy, . .-

responss, the Commission first notes -

* that the FECA expressly authorizes

their PAC’s from their shareholders. 2 ..
ownership differs significantly from the

. interests involved in this rulemaking.

The ownership of even one share of |

from the type of relationship most - -
membership associations have with . -

_their.membe,rs.‘

~ Under paragraphs 100.8(b)(4)(iv}{(B)(3)
and 114.1(9)(2)(mmn whois - -
_ actly for.all of those
on the highest governing body ofa .
membership association is considered a
. This correspondsto -~~~
hs 100.8(b)(4)(iv)(B)(2) and

~~ Anumber of commienters expressed .
concern that the rule as published in the
NPRM would significantly tighten ~*
current membership requirements,

‘thereby reducing the number of people
‘ from whom membership associations :-
 could solicit contributions. However,
- the proposed rules weré not only .. .
‘consistent with pertinent Commission. -
- advisory opinions, they were even less .

restrictive in some instances. .~ . . .

. For example, .in'Advisggz Opinion -
ich was {ssued after the . -

NPRM was gublish"ed and the public . °

. a member of purposes of these
. Paragraphs 100.8(b)(4)(iv)(C) and

- 114.1(e)(3) state that the Commission = -

may consider, on a case by case basis, - . -

whether persons who have a significant =~

financial and organizational attachment -

- to the association that does not precisely

- fit any of the circumstances set forth in =

.paragraphs 100.8(b)(4)(iv)(B) and
114.1(0})

. .members under these rules. -

‘circumstances sometimes

“‘members. Also, some organizations .~ *
confer “lifetime” status, either upona

 one-time payment of a substantial sum,

*or after gayme’nt of regular dues fora

- solicit from

4 ‘hearing

" certain individuals were not “menibers”
- of a non-profit corporation for purposes

of 2 U.S.C. 441b(b)(4)(C), even though
they had the right to vote forall - “-
members of the corporation’s Board of
Directors. The fact that these . . = .

individuals paid only a one-time $25
membership fee was held insufficient to

‘meet the “financial” tie the Commission
- had consistently found to be required -
.. under the NRWC decision. However,

-under both the pro‘fosed and the final . -
‘rules, these indivi

uals are considered -

“mernbers” for their voting rights alone, - T

irrespective of any financial -

: contribution. Advisory Opinion 1992 =~ -
41 is thus overruled to theextentit -
" re .

a

cslinires the payment of duesin ' -
ddition to the right to vote for the

entire governing body to be considered )

(2) may nevertheless qualify as

" For example, some commenters -
requested that the dues requirement be

. waived for retired members, both in * -

recognition of thereduced . .

i s faced by SR
retirees and in appreciation for the long- - -
time support provided by these - - -~

specified period of time. = . - - h
Advisory Opinion 1987-5 allowed a -

membership organization to continue to

‘ members,” ac

Bersons composed of individuals who - -

. had paid regular dues for atleast10 . . -

consecutive years immediately .
preceding the year they reached age 65 - -

or older. “‘Life members” were no longer o
 required to pay annual dues, but they
" retained all the g_irxilvﬂeges of regular

members, including the “right to full

concluded that these individuals had- '
“made a substantial financial ...
commitment to the Association, ~ ~~ -
effectively pre'gaying alifetime dues -
obligation by the payments” madein = -

* . the qualifying period.

One organization testified at the.: .
ing on these rules that it confers
voting rights on “lifetime members,”:.. .
defined by the organization as those . .

" who iake a substantial “up front”

contribution equal to at least five years

« " of annual dues. Others gain these rights L
, the Commission ruled that .only gfter five consecutive years of - -

rules. -

lassof B
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- paying dues. Paragm(rhs' i .+ " each seat on astock exchange or = .. thestateand the national tiers, all levels’

~100.8(b)(4)(iv)(C) and 114.1(e)(3) state. - comparable organization,-only one .. “ can cross-solicit across all three tiers. -

that the Commission may consider on'a - person per seat should be considereda -~ - For example, one membership’ -~ -

case by case basis whether such - member for section 441b(b)4)(C) - . organization stated in its comments that -

persons, or those in comparable . purposes. In those opinions, the - -. -membersofeach of its local societies . -~
~situations, have such significant -~ "~ - Commission held that, inmost * .. -elect a delegate to the state society, and.

financial and/or organizational = . instances, the owner of the seat (rather .~ the state society elects a delegate to the |

attachments to the association asto. ~ than the lessee) should be considered - national governing body. In addition, -~ -

qualify as members under this rule. - *the member of the organization. The . members of local and state societies’pay . . -

" Even though the “life members”  only situation in which the lessee -~ duesto those societies, whichintumn -~ =

- involved in Advisory Opinion 1987-5 would be considered the member would : forward a portion of those funds asdues
 retained the full voting rights of other. - occur'if the lessee acquired all of the - tothe national society, These ties. . - .

members, paragraphs 100.8(b)(4)(iv)(C)  lessor's ‘'voting rights and obligations to. -. between the national and local societies:

- | and 114.1(e)(3) require only thatthose  pay dues, fees, and other charges .- .- of this association are such that the -

‘ considered for membership underthis  assessed during the term of the lease. : national may solicit from members of -
v | provision “retain voting rights in the - _ - Some commenters read the NPRM as - the 1 R R R T
SRR \ association.” The Commission intends, = conferring membership statusonboth - The Commission has consistently .-

! however, that this provision incorporate - owners and lessees of such seats. These - held that, absent such attachments, ~~.... -
.~ the requirement set forth in paragraphs = commenters u}'ued_thgt both'classes - multi-tiered organizations cannot solicit
R 100?:&:)(4)(“)@)(2) and 114.1(9)(2)&)- ~ have sufficiently stroiig financial and .~~~ across all tiers. E.g., Advisory Opinions :

- that members be required to vote for “at - 'oriani_zational attachments to zualify as- 1981-23,1991-24,1992-9. However, ..
" least one member W ohasfull. - -~ solicitable embers,; and u_xge the - . based on comments and testimony - .....
participatory and voting rights” on the: . Commission to so state in adopting the * ~received in connection withthis . . ...
.~ association’s highest governing body, or " *final rule. However, the Commission  : ‘Tulemaking, the Commission believes ... . .
 for those who select one-such member.. - “believes that Advisory Opinions 1987-  that an exception to this general ruleis - . .. -
Some comments were received from - 31, 1988-38 and 198839 should remain . justified in the case offarm * . - -

associations that have “student,” - .conitrolling in this situation. As longas .- cooperatives, as definedinthe ..~ Lo
“apprentice,”” or other membership =~ ° thereis on%y one membership involved, :Agricultural Marketing Act 0f1929,12
. categories with no or nominal dues, - - itis inappropriate to allow more than U.S.C. 1141j, as well as to those entities = -

" based on such members’ perceived-. ' * .one person to be considered a member. - - "eligible for assistance under the Rural =

inability to pay higher dues. Paragraphs =~ Paragraphs 100.8(b)(iv)(4)(iv)(D) and Electrification Act of 1936 as amended, .

100.8(b)(4)(iv)(C) and 144.1(e)(3) state .. 114’.1(3)(5 state that members of a local 7 U.S.C.901-950a8-1. ..~ - BRI o

that those in this situation may alsobe ' . union are considered to be membersof - - A ‘cot:})erative is a voluntary economic . -

" considered members for purq:s;as of .  any national or international union of - association organized to provide . - . -
" these rules.on a case by case basis. For ~ which the local union is a part and of - economic services; without gain, to -

‘example, student members whopaya  any federation with which the local, - - itself, and to the:-members who own and
lower amount of dues while in school .  national, or international unfonis -~ - - control it. Two or mom'cogx;:rahv‘es SR
* may be considered members as long as. affiliated. This language follows that of ~ may join together to form a derated .. -
they hold some voting rightsin the - the former rules. - ~ . . .cooperative, tharey increasingthe ~ .. -
- association. S  elidinn - J° - " typesofgoods an .ots_ervicesprovided-:
“Some associations confer “honorary - - Section 114.7 Membership -~ = - to their members. . . e el
" membership” status on individual non- Organizations, Cooperatives, or . . While members of foderated farm and .
" members who have provided some - - Corporations Without Capital Stock ° . _rural eléctric cooperatives do not have .~ -
service to the association, performed - .. The provisions of paragraphs™ - .the precise financial and organizational *

St : p R ‘ AL
. public service of a type ﬁl&poﬂed by  100.8(b)(4)(iv)(B) an 114.1(e)(2) that =~ ties required by these rules, they

en some " require both a financialand an - - nevertheless bave significant ties that - .-

the association, or unde ) F ¢ »
- comparable activity. Often honorary - organizational attachment for members - cross-ct all levels of organization.The: -
" members rieed not pay dues, and do not of most membership associations clearly Commission believes these S

" participate in the governance of the - include two-tiered associations, such as cooperatives’ structure and organization
. association. Nevertheless, some - those in which members vote for ©= - are comparable to that of federations of .
commenters asked that they be ~ . delegates to a convention, and'those - - trade associations, defined at 11 CFR 3
. considered part of the membership - delegates elect those who serve on the - 114.8(g)(1) as organizations representing - - -
class. ‘ o » association’s highest governing body. . trade associations involved in the same .
The Commission believes that the - . .The NPRM sought comments on or an allied line of commerce. Such - .
same requirements that applyto -~ whether this approach should be - - . - federations are. authorized to solicit
~solicitation of an association’s general expanded to three- or more-tiered - . members of the federation’s regional, . -
" membership should also apply to its associations, such as those with . State or local affiliates or members - ’
solicitation of honorary members. That “national, state, and local affiliates. .~ - under certain circumstances. 11 CFR . -
is, unless such members meet the same “Several multi-tiered-associations © .+ "114.8(g). In addition, a corporationor

, financial and organizational attachment’ responded, all arguing that the approach - SSF established by a corporation may . - T
~ standards as do other members, they - -should be expanded at least through - solicit the executive or administrative . - - '
 should not be considered riembers for -**three-tiered associations. . it o

: ' * #-parsonnel of all its subsidiaries, "

“ 7 solicitation purposes.' © " ¢ The Commission believes ;he'ghx‘rié,' * branches, divisions:and avfﬁli‘fat_e_s_‘and',".' o
-~ Some‘'commenters urgéd that the = iteria that govern solicitation by two- . 'their families. 11 CFR114.5(@)(1). 0 "~
- proposed rulesbe amended; of i “tiered associations should govern thatof * ' Because the structure of those'eptities

 interpreted; so as to.overturn the fesults +'three- or more-tiered associations. That * covered for the first time b{ thesonéw " =~
in Advisory Opinions 1987-31,1988-38" is, if members of the local level ofan ~  rules differs from the membership -~
. and 1988-39. These opinions held that, association with national, state and ' associations definedat11 CFR - -~ -

- since only one'membership exists for-  local tiers have the requisite ties to both - 100.8(b)(4)(iv) and-114.1(e), the - - :




~ langusge 4
- solicitation should not be included in
~ these sections. Rather, the Commission .

B of membership o:
. capitol stock.

" cooperative as defined in the

purpose to 11 CFR 114.7, which

e ————

 authorizing this indirect

is adding a new paragraph (k) for this
rights -
tions, - SR
cooperatives, and corporations without

ses the general solicitation

[)(1) states that a federated

aragraph-

_ Agricultural Marketing Act of 1929, 12

- provided that all of the political .
* committees éstablished, financed,

~ local affiliates are considered one

- all contributions made or receivedby’
- affiliated committees count against the -

... Cooperatives (“NCFC"), an’as'sodatioh
- that represents more than 90% of all

_ commient that, to avoid overreaching,
the Commission utilize the definition of

- . U.S.C. 1141j; or a rural cooperative
- eligible for assistance under Chapter 31

of Title 7 of thé United States Code, may:
solicit the members of the cooperative’s
regional, State or local affiliates,

maintained or controlled by the
cooperative and its regional, State or.

political committee for the purposes of

_ _ the limitations set forth at 11 CFR110.1
' and 110.2. Under these rules, twoor .
*  maore affiliated committees are treated as

a singlé committee for the purposes of. -
the FECA'’s contribution limits, so that

same limits.-See 11'CFR 110.3(a)(1).
"*The National Council of Farmer

farm cooperatives, recommended in its .

o “cooperative dssociations” set forth in

; " business services.” The statute contains -
" various additional safeguards asto -

- and member control required o such ; -~

the Agricultural Marketing Act 0f 1929, -
. -supra. That 2
- developed to describe associations
. eligible for special credit programs,
‘- defines “cooperative association” as -

language, which was-

“‘any association in which farmers act

. together in processing, preparing for -

market, handling, and/or marketing the
farm products'so engaged, and also -
* * * gny association in which farmers
act together in purchasing, testing, = .
g‘rging. processing, distribution, and/or -
ishing farm supplies and/or farm -

permissible lines of business, o eration,

associations. et :
The Commission believes that this -

_same approach should be extended to -

" rural uti

. _ Paragraph (k)(1) thus incorporates both

3y

ity cooperatives thatare = " -
eligible for assistance under the REA. -

- These cooperatives function much as

discussed above, so the saime reasoning
ccan'be used to justify this treatment.

federated cooperatives as defined in 42 "
U.S.C. 1141j and cooperatives that are
eligible for assistance under the REA,
The affiliation requirement is consistent

_associations, 11 CFR 114.8(g). .
" reference the general

~overruled.’. . - ..

- decision in FECv. Massachusetts. - -
" Citizens for Life (“MCFL”), 479 U.S. 238
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with theralo goverting indirect, -
solicitation by federations of trade -

 Paragraph (k)(2) incorporatesby .
the general requirements on
disbursements for communications in
connection with a Federal election toa .
restricted class found at 11 CFR 114.3.
_As already noted, the Commission has

‘held in the past that agricultural and

rural utility cooperatives could not cross ..

.- solicit between more than two tiers. See, -

e.8., Advisory Opinions 1980-48, 1981~
23, and 1992-9. These holdings are now. -
Other Concernis Raised by Comuientirs
_ One commenter, who representsa

"~ non-profit ideological corporation that
. hebelieves to be exempt fromthe =~
- FECA’s ban on independent corporate

"~ with these o zire 'enisLMofepyar.tho :
‘equirements have been modified so - -
- that the right to vote for onlyone

member of the association’s highest

. governing body, or those who select one -

- such member, is sufficient to confer. -~ - -

‘ _membershi&.'l‘his is substantially less -
restrictive

hat the standard propesed in
the NPRM, and also than that applied in
previous Commission advisory opinions
ﬁ éi'xgorcs‘meqt'acﬁons'i-_fl‘l;)u‘ls;d mtheﬁr1 S
posing a significant en, the
rules lessen a long-standing . - :

i-e_gnirexqehti N

expenditures under the Supreme Court’s

usetts

(1986), argued that that case also
prohibits the application of the

“member" tules to such omanizaﬁol_l_s{i; v |

Howaver, the MCFL Court never

addressad the question of solicitations

* for PAC’s or partisan communications to
‘members; Vot

Rather, the case involved funds raised

 for the organization that could be used, -
inter alia, for independent expenditures.

These funds are different from - .
contributions solicited from members

" be used to support a PAC. It is these ' :
tserve as the basisfor

latter funds th
this rulemaking. . o
The MCFL Court made & clear - .

limited, it logically follows that the

solicitation restrictions contained in - : _.

these rulesapplyaswell. " .
One commenter argued that the
proposed rule would violate the .

612, because it would have a
“significant economic impact’' on a

cost of any requiréd action, suchas -
amending an association’s articles of
significant. The comment objected; in
particular, to'the voting requirements. - -

proposed in'the NPRM, as well astothe

imposition of any voting rightsasa . :

o

. distinction between expendituresand - -
‘contributions, holding that greater. -~
* restrictions can apply in the caseof - SR
_contributions. Since contributions tothe -~
PAC's of these corporationscanbe -~ -

ry Flexibility Act, 5 USC. 601
.- number of small entities. However, the . -

- incorporation or by-laws, should notbe -

precondition of membe‘rship."Howeyér,' SR

as discussed above; the Commission
"+ believes that some voting rightsare -
- mandated by the Supreme Court’s "

NRWC decision, as intérpreted ina .
number of advisory
small éntities affecte

by the rule

?inioxis;soany

shouild already have beeri complying .-

(13/93)



