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FEDERAL ELECTION COMMISSION

~ 11CFR Parts 102, 104 and 106
[Notice 1990-6}

Methods of Allocation Between

_ Federal and Non-Federal Accounts;

: Paymonu; Reporting ,
‘AGENCY: Federal Election Commission.

ACTION: Final rules; transmittal of
regulations to Congress.

' SUMMARY: The Commission has revised

its regulations at 11 CFR Parts 102, 104
and 106. These regulations implement
the contribution and expenditure

~ limitations and prohibitions established

by 2 U.S.C. 441a and 441b, provisions of

the Federal Election Campaign Act of

. 1971, as amended (“the Act” or

- “FECA™), 2U.S.C. 431 et seq., by
providing for allocation of expenses for
activities that jointly benefit both
federal and non-federal candidates and
elections. The amended rules apply to
party committees, nonconnected -

- committees, and (under certain

circumstances) separate segregated

funds making disbursements on behalf

. of both federal and non-federal
- candidates and elections. The revisions

© provide guidance to committees on how v
- federal elections. The Commission

" received five written comments on the

 to allocate such costs by creatinga
. comprehensive set of allocation rules,

~ and by enhancing the Commission’s
ability to monitor the allocation process
- to ensure that prohibited funds are

. . excluded from federal election activities.
- In addition, the revisions clarify how
committees are to allocate expenses
- attributable to more than one clearly

‘'identified candidate. The revisions also
specify additional information that is to

- be reported to the Commission by each -

-type of committee covered by the rules.
Further information on these revisions is

- provided in the supplementary
information which follows.

* DATES: Further action, including the

announcement of an effective date, will

*  be taken after these regulations have

- been before Congress for 30 legislative ,
* days pursuant to 2 U.S.C. 438(d). A

document announcing the effective date
will be published in the Federal |
Register. o

'FOR FURTHER INFORMATION CONTACT:

" Ms. Susan E. Propper, Assistant General

Counsel, 999 E Street, NW., Washington,

DC 204863, (202) 376-5690 or (800} 42

9530. ) .

" SUPPLEMENTARY INFORMATION: The :

Commission is publishing today the final

text of revisions to its regulations at 11

CFR parts 102, 104 and 106. These -

- revisions set forth rules for allocation of

- . expenses for four categories of activity

“include (1) Administrative expenses

‘generic voter drive activity such as voter

- get-out-the-vote campaigns. The new

-'892 F. Supp. 1391, 1396 (D.D.C. 1987). The :
_ valuable information which serves as

that joihtly benefit both federal and non-°
federal candidates and elections. These

such as rent, utilities, office supplies,
and salaries; (2) the direct costs of
fundraising programs or events; (3) state

* and local party activities exempt from

the definitions of “contribution” and
“expenditure” under the Act, when
conducted in conjunction with non-
federal election activities; and (4)

identification, voter registration, and
rules set percentages and methods by

which committees are to allocate the
costs of these activities between their

- federal and non-federal accounts. The -

rules also provide procedures for how
committees are to pay the bills resulting
from these activities, and require ‘
disclosure of information related to -
allocated expenses and disbursements.
The final allocation rules published
today are the result of a long and
complex rulemaking process. The

‘Commission first considered revising its , ]
- submitted after the close of the comment

allocation regulations in 1984. In

. November of that year, the Commission -
* received a petition for rulemaking urging

it to address the alleged use of funds
raised outside of the Act's requirements .
for the prohibited purpose of influencing

petition, in response to a Notice of

“Availability issued on January 4, 1985.

See 50 FR 477. On December 18, 1985,
the Commission published a Notice of ' -
Inquiry seeking further input on the
alleged use of undisclosed funds to

. influence federal elections (see 50 FR

51535), and received seventeen
comments in response. In addition, a
public hearing was held on January 29,
1986, at which three witnesses testified.
After reviewing all comments and
testimony, the Commission voted on
April 17, 1988, to deny the petition for
rulemaking. See 51 FR 15915.

* The petitioner subsequently filed suit
in federal district court for judicial
review of the denial of the petition. The
court rejected the claim that the
Commission was required to prohibit the
allocation of any expenses to non-

- federal accounts. The court did,

however, direct the Commission to
revise its allocation regulations to give
party committees more guidance in
complying with the FECA. See Common
Cause v. Federal Election Commission,

Commission issued a new Notice of
Inquiry in compliance with this order on
February 23,1988 (see 53 FR 5277), and
received three comments in response.
On September 29, 1988, the '

_Commission issued a Notice of Proposed

Rulemaking (“NPRM") in which it
sought comments on proposed revisions

" toits allocation regulations. See 53 FR
*.38012. In the Notice, the Commission
- presented four alternative proposals,
along with draft regulatory language for
each alternative. These proposals

ranged from complex sets of rules
providing options of allocation methods
for different categories of activity and

~ varying requirements for different types
. of election years, to a uniform

requirement that all committees with

- federal and non-federal accounts must
. allocate their expenses on a fixed

percentage basis between those
accounts. A public hearing was held on

December 15, 1988, at which six

witnesses presented testimony on the - -
issues raised in the rulemaking. These
witnesses represented national

. committees of both major political

parties, a state party committee, and
two public interest organizations. The
Commission also received sixteen
written comments, including several

period while the Commission was

- considering drafts of final allocation

rules. - :

In addition to the Notice of Proposed
Rulemaking and the public hearing, the
Commission initiated two other

" measures to obtain input relevant to
- allocation of expenses for federal and

non-federal activities. On February 10,

- 1989, the Commission sent a seven-page
" questionnaire to the 110 Democratic and

Republican state party chairs, soliciting
information on current allocation

. practices in the states. Twenty-two

responses to the questionnaire were -

~ received, providing a substantial amount -
_of new information supplementing the

comments previously submitted. In
addition, on April 17, 1989, the

‘- Commission sent letters and questions
- -to the chief fundraiser for each of the
- major political parties during the 1988

election year. These questions focused
on (1) the fundraisers’ roles in their
parties’ presidential campaigns and in

. the national party committees during the

1988 election cycle, (2) the relationship
between the national party committees’

. :fundraising activities and the .
*. presidential campaigns, and (3) the

national parties’ involvement in raising

" and spending money not subject to
" federal limits and prohibitions.

Each of these forms of input provided

the basis for the revised rules published
today. These rules also incorporate

~elements of each of the four proposals

previously published in the Notice of

- Proposed Rulemaking.
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Section 438(d) of title 2, United States

. Code, requires that any rules or
regulations prescribed by the = - - v
Commission to carry out the provisions

-of title 2 of the United States Code be -

o transmitted to the Speaker of the House
of Representatives and the President of -

. the Senate thirty legislative days before -
. they are finally promulgated. These

. regulations were transmitted to
- Congress on June 15, 1990.

) . - Explanation and Justification
In regulations promulgated in 1977, the_'

' Commission required political

" committees active in both federal and
.. non-federal elections to allocate their

administrative expenses between

- separate federal and non-federal

. accounts “in proportion to the amount of
funds expended on federal and non-.

" federal elections, or on another
reasonable basis.” 11 CFR 106.1(e).

_ Since 1978, the Commission has also

" ‘recognized that such committees may

" allocate the costs of certain activities =
- - that affect both federal and non-federal
- elections, provided that they defray a

- reasonable portion of those costs with

. funds permissible under the Act. See ~ °
Advisory Opinion 1978-10. o

The revised regulations published
today provide committees with

significantly more guidance on how they

" are to allocate their administrative

- expenses and costs for combined federal
-~ and non-federal activities. Unlike -
-~ current 11 CFR 106.1(e), which

- addresses only administrative expexfxseé. :

the revisions specify explicit

percentages or methods for allocation of

each category of allocable expense by

each type of committee covered by the
" rules. See §§ 106.5 and 106.6. Similarly,

new paragraph 106.1(a) extends the '
-allocation and reporting requirements of -
- transfers of non-federal funds into a
- federal account as provided in

- current 11 CFR 106.1(a) to cover
~payments that include both amounts
attributable to specific non-federal
candidates and amounts attributable to
specific federal candidates, as well as
" expenditures on behalf of specific . -
federal candidates alone. The new riles
also ensure that the public record
~ reflects how committees are allocating
their shared federal and non-federal
. expenses by requiring more detailed

‘reported on a new set of reporting forms.
See § 104.10. In addition, the revised-

" rules significantly alter the procedure by .
‘which committees are to pay the bills for -

their allocable activities. For the first
time, committees are required to pay -

 their allocable expenses from their -

.- regular federal accounts or from new

' separate allocation accounts, rather

than making such payments from their

" non-federal accounts as permitted under

%6

. Federal and Non-federal Elections, -
Other Than Through Transfers and Joint

- Fundraisers L L

" Revised § 102.5 adds a technical -

" amendment regarding transfers of non-

federal funds into a committee’s federal .- receipts to their non-federal accounts

""and buildings funds. The language of = -
paragraphs (e) and (f) parallels thatof - .

" new

the Commission's current policy. The

new rules include specific payment and |
- reimbursement procedures to allow the
~ Commission to track the flow of non-

federal funds transferred into federal
accounts, and to ensure that such funds

are used solely to pay the non-federal .

portion of a committee's allocable

expenses. See paragraphs 106.5(g) and
- 106.6(e). Finally, the new rules provide
_additional safeguards against the use of -
" impermissible funds in federal election - -

activity by expanding the disclosure of

receipts and disbursements by national =

party committees, and by creatinga -

- presumption that funds solicited by

party committees with reference to
federal candidates or elections are

" solicited for the purpose of influencing

federal elections. See §§ 102.5(a)(3),
104.8, and 104.9. : i

Part 102—Registration, Organization
and Recordkeeping by Political
COmmltteqs

Section 102.5 *Organizations Financing f X

Political Activity in Connection With’

accounts, and sets forth a presumption
regarding funds solicited by party

. committees. Current 11 CFR :
~ "102.5(a)(1)(i) prohibits committees from '

transferring funds from a non-federal '

account to a federal account forany . -
~ reason. Under the new rules, committees
- are required to make such transfers for

the limited purpose of paying for

allocated expenses. See paragraphs . -

106.5(g) and 106.6(e). Thus, paragraph
(a)(1)(i) has been amended to allow .

paragraphs 106.5(g) and 106.6(e) of ‘the, E
es. . Co
New paragraph (a)(3) creates a

_ presumption that any funds solicited by
- a party committee with referencetoa -
-federal candidate or election are raised .
for the purpose of influencing a federal -
- election, and are thus subject to the -
“prohibitions and limitations of the Act.
" /- .This presumption may be rebutted by
" demonstrating that the funds were -
" solicited with express notice that they -

would not be used for federal election -
purposes. Paragraph (a)(3) has been "
added to the rules to address the

common perception, reflected in several .
comments, that funds prohibited under - -
- the Act have been solicited on behalf of -

political parties with the implication

- that they would be used to benefit

‘federal candidates when, in fact, the

for the purpose for which they were
solicited, and will make clear to donors

only be used to support non-federal
candidates and elections.

Part 104—Reports by Political

- Committees

Section 104.8  Uniform Reporting of

* Receipts .

Revised § 104.8 requires naﬁonal a

party committees to disclose the source
 and amount of receipts by their non-

federal accounts and building funds, as

~ well as by their federal accounts as
- 'required under the current rules. The
- gection has therefore been retitled to

reflect its broadened application to both
federal and non-federal receipts.
Paragraph (a), which governs

- disclosure of receipts by all reporting
committees, has been amended to make -
-clear that it only applies to committee’s

federal accounts. New paragraphs (e} -

paragraph (a), applying the same

itemization threshold to all three types -

of accounts. National party committees
are to disclose this information on a

. separate Schedule A for each of their
~ accounts, but shall list their non-federal
and building fund receipts as memo

entries, in order to isolate them from the

federal receipts that are summarized for = . .-
- each reporting period. ' S
" This broadened disclosure provision

has been added to the rules based on -
the Commission's belief that it will help - -
eliminate the perception that prohibited
" funds have been used to benefit federal ,
“candidates and elections. This approach

was supported by several comments on
the rules. Representatives of the major

' parties’ national committees testified

that their committees did not object to .

*_broader disclosure at the national party

level. However, several commenters

national party committees. The - - -

Commission also took into consideration '

(yfs0)

i

_funds could only be used for non-federal - -

- election activity. This provision, in ‘
- combination with current11CFR - .~ . -
~ 102.5(a)(2) regarding funds deposited in -

‘federal accounts, will ensure that funds
. collected by party committees are used

"that funds prohibited under the Act will

*"." and (f) require natonal party committees . - o
" to also disclose information about :

_ strongly objected to such disclosure at -
- either state or local party levels, and
" some Commissioners expressed concern .-
about the FEC's jurisdiction to require . -
_such reporting by state and local party
committees. Based, in part, on this input, -
the Commission has limited the o
- reporting of non-federal receipts to v
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the national committees’ primary

. involvement in Presidential and other
federal elections, such committees’

 ability to comply with more complicated
reporting requirements, and the fact that
there is no comprehensive reporting of
non-federal activity by national party

- committees that is comparable to the

non-federal reporting by state and local
party committees at the state level. -

Section 104.9 Uniform Reporting of
Disbursements —
This section has been amended to
require national party committees to
~ disclose disbursements from their non-
* federal accounts and building funds, as
_ well as from their federal accounts as
required under the current rules. These
changes parallel the expansion of
§ 104.8 regarding national committee
disclosure of non-federal receipts.
Section 104.9 has also been retitled to
reflect its broadened application to both
federal and non-federal disbursements.
Paragraph (a), which governs .
disclosure of expenditures by all
reporting committees, has been
amended to make clear thatitonly =~
applies to a committee’s federal '

_accounts. New paragraphs (c) and (d) - -

require national party committees to
- ‘also disclose information about

- disbursements from their non—federgl :

~ accounts and building funds. The
language of paragraphs (c) and (d) -

~ parallels that of paragraph (a), applying ‘

the same itemization threshold to all .
three types of accounts. In addition, new

' paragraph (e) requires national party

committees to report each transfer of

" funds from their non-federal accounts to
the non-federal account of a state or
local party committee. National party
committees are to disclose this

information on a separate Schedule B

for each of their accounts, but shall list
their non-federal and building fund

. disbursements as memo entries, in order
" to isolate them from the federal :

expenditures that are summarized for

. each reporting period. -

These revisions, together with revised
§ 104.8, have been added to the rules

" - based on the belief that increased

disclosure will help eliminate the
° perception that prohibited funds have

" been used to benefit federal candidates -

and elections. Like the disclosure of - .

- _non-federal receipts, the reporting of

disbursements from non-federal
accounts has been limited to national
~ party commi@tges. .

. - Section 104.10 Reporting ofExpenses' :
" Allocated Among Candidates and ’

- Activities . o _
Section 104.10 sets forth the rules for

 the reporting of information related to a ‘

.- which was intended to cover all

committee’s allocable expénses. These
rules only apply to committees that

" qualify as “political committees” under -

the Act. See 2 U.S.C. 431(4). Current 11

" CFR 104.10 addresses only the reporting

of allocation of expenditures made on
behalf of more than one specific ‘
candidate. In contrast, the revised
section also covers the reporting of -
allocation of a committee's '
administrative expenses and its costs

_ for fundraising, exempt activities, and

generic voter drive activity. The new

- gection has therefore been retitled to -
‘reflect its broadened application to the

reporting of expenses allocated between
federal and non-federal activities as -
well as expenses allocated between
specific candidates. : :
“New § 104.10 is based on the reporting

) provisions described in the Notice of
' Proposed Rulemaking. However, several

additional requirements have been -
added to the final rules to reflect the

-changed procedure by which payment

for allocable activities is made. Under

- that procedure, committees are to pay
" their allocable expenses from their .

regular federal accounts or from new
separate allocation accounts, which are
also federal accounts and therefore
subject to the full reporting requirements
of the Act. See §§ 108.5(g) and 106.6(e).

Revised § 104.10 requires committees to - -
- itemize each transfer of non-federal

funds to their federal or allocation

- accounts, as well as each allocated -

disbursement made from those - -
accounts. '

. These rules were designed to provide
- sufficient information to allow the :
 Commission to monitor committees’ -

allocation procedures, while reflecting
the Commission’s commitment to
avoiding overly burdensome reporting

requirements. The information required

is the minimum necessary to track the

flow of non-federal funds into federal
accounts, and to ensure that the use of
- such funds is strictly limited to payment

for the non-federal share of allocable
activities. In contrast, any information

~that could be deduced from a _
" committee's reports or calculated by the
Commission will not be required on the
" new reporting forms, which are being

designed to implement these reporting

" provisions.

It should also be noted that these .

" rules have been placed in a different

section than the reporting provisions °

- . described in the Notice of Proposed
Rulemaking. The NPRM alternatives

addressed reporting in draft § 108.5, -

allocation issues. In the revised

regulations, these requirements have

been moved to § 104.10, so that all

reporting requirements will continue to :

be locatekd togéther in pért 104 of ’thek '

~ regulations. -~
" Paragraph 104.10(a) Expenses

Allocated Among Candidates

This paragraph expands current 11
CFR 104.10 to more clearly describe the

. rules for reporting the allocation of

expenses attributable to specific
candidates. In the case of expenditures
allocated between more than one clearly
identified federal candidate, political
committees must report the amount of
each in-kind contribution, independent
expenditure, or coordinated party
expenditure attributed to each

.candidate. In the case of payments
_involving both expenditures on behalf of

one or more specific federal candidates
and disbursements on behalf of one or
more specific non-federal candidates,
political committees with separate
federal and non-federal accounts shall -
report the payments according to the

. instructions included in new paragraph
104.10(a). These instructions parallel - -

those contained in paragraph 104.10(b)
for the reporting of other allocable costs,
but make clear the added requirements -
for reporting costs attributable to

~ specific federal candidates. In

paragraphs (a)(1) through (a)(4), the new

“rules set forth procedures by which

committees are to report their allocation
ratios used, as well as transfers of funds
between their accounts and ' :

" disbursements made from their federal
- accounts for the purpose of paying for

activities conducted on behalf of both
specific federal and specific non-federal
candidates. Committees are instructed

to assign a unique identifying title or
" code to each such activity, in order to

track the funds designated to pay for its

_costs. These identifying titles and codes

are also intended to decrease the burden

placed on reporting committees, by

allowing them to state relevant

allocation ratios one time only, rather

than repeating them for every itemized :

" expense. Thus, it is especially critical

that committees use precisely the same
identifier each time they refer in their
reports to a particular activity.

Paragraph 104.10(b) - Expenses

. Allocated Among Activities

This new paragraph sets forth the

- rules by which political committees with
- separate federal and non-federal
- accounts are to report their allocation of -
. administrative expenses and the costs of

fundraising, exempt activities, and .

" generic voter drive activity. In

paragraphs (b)(1) through (b)(5), the new
rules set forth procedures by which
committees are to report their allocation

‘ratios used for each category of activity,

309
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' as well as transfers of funds between

their accounts and disbursements made

. from their federal accounts for the

" purpose of paying their allocable .
expenses. In contrast to the allocation of
-administrative expenses and generic =
voter drive costs, for which one ratio is

" calculated for each category as a whole, .

. committees are to calculate a separate -
. allocation ratio for each fundraising
- program or exempt activity because the

allocation methods used for these -
. categories would be expected to yield
‘different ratios for each such event. See

paragraphs 106.5 (e) and (f) and 108.6(d). -
' Committees are also instructed to assign -
" a unique identifying title or code to each -

- fundraising program or exempt activity,

y in order to track the funds designated to
- - pay for its costs. : R

 Part 106—Allocations of Candidate
and Committee Activities -

. Section 106.1 Allocation of Expenses
. Between Candidates RS

Current 11 CFR 106.1 contains both - .
" the rules for allocation between specific -

candidates and the rules for allocation
of administrative expenses. In the -

- revised regulations, the Commission ha’s‘k’i
. created new §§ 106.5 and 106.6 to i

govern allocation of administrative -
expenses and the costs of all activities

not attributable to specific candidates, -
including fundraising events, exempt = . v
- - candidate as compared to the total -

- receipts by all candidates. This situation
" ghould not be confused with that -
- described in 11 CFR 102.17, which
. concerns joint fundraising activities -
“ conducted by more than one committee.

"allocation requirements to all
* committees that make disbursements for

" joint federal and non-federal election
“ activities, whereas current 11 CFR ’

- 108.1(e) applies only to political

. activities, and generic voter drive -
-~ activity. Thus, new § 106.1 is limited to
‘allocation of expenses attributable to - .
more than one clearly identified
_ candidate, and has been retitled - -
accordingly. Paragraph 108.1(a) has been
- revised to clarify how committees are to
- - allocate expenses for activities -
- conducted on behalf of several specific

candidates. Paragraph 108.1(e) has been

revised to cross-reference the reader to -
» > conducted on behalf of more than one

. clearly identified candidate.

- new §§ 106.5 and 108.6 for the rules
-~ ‘governing allocation of administrative.-
' expenses, and the costs of fundraising,
exempt activities, and generic voter -

_ drive activity. e

- Paragraph 106.1(8)"General Rulé R

This paragraph has been expanded to

'more fully describe the methods by
" which committees are to allocate.

expenses attributable to more than one -

specific candidate, including in-kind
* contributions, independent

expenditures, and coordinated party :

‘expenditures. These rules present no -

* change in Commission policy as to when
a given expense constitutes an in-kind

contribution or particular type of
expenditure. Rather, the rules are =~

~ intended to provide guidance as to how
. committees are to allocatesuch -

%08

vgeneral rule of current 11 CFR 106.1(;1) _
that expenses shall be attributed to each
~candidate according to the benefit

" according to paragraph 104.10(a). It ..
- should be noted that the methods set-

expenses once theyr are determined to

be in-kind contributions, independent

. expenditures, or coordinated party
- expenditures, L

The new paragraph retains the

reasonably expected to be derived. The

revision adds examples of the general -
- rule, specifying allocation methods for -

- two different types of activity that may -
- be conducted on behalf of several

specific candidates.

The first example stated in the rules
- allocation for administrative expenses

~and all activities not attributableto . * -

covers publications and broadcast - .

‘communications, which are to be

‘allocated according to the space or time
" devoted to each candidate as compared
- to the total space or time devoted to all

candidates: If the costs of a phone bank

" are attributable, in whole or in part, to
. one or more federal candidates as anin- "
"kind contribution, independent

expenditure, or coordinated party

- expenditure, then those costs should be -

allocated on a similar basis, according
to the number of questions or statements

" devoted to each candidate.
. The second example stated in the
* " rules covers the costs of fundraising
" events where funds are collected by one -
. committee for more than one clearly -
- identified candidate. Such costs are to

be allocated according the amount of :
funds received on behalf of each

The Commission intends that any other

. types of activity not covered by the
-stated examples are to be allocated

according to the general rule of this
paragraph when those activities are -

New paragraph 106.1(a) also makes :

" clear that committees are to use the . -

designated methods to allocate costs

_ between specific federal candidates, as
- well as to allocate payments involving
" both expenditures on behalf of specific
: federal candidates and disbursements

" on behalf of specific non-federal .-
candidates. In the case of the latter tbype
-..of payments, political committees with -

separate federal and non-federal .~
accounts are to make such payments .

- according the same procedures required

for paying administrative expenses and

the costs of joint federal and non-federal

. activities (see paragraphs 108.5(g) and - -
" to allocate their administrative expenses T

" and costs for combined federal and non- "

* - federal activities. These rules apply only

106.6(e)), but shall report such payments

forth in paragraph 106.1(a) will also be -
used by publicly-financed presidential
general election candidates, who are to -
allocate the costs of joint activities -
pursuant to 11 CFR 8002.11(b)(3). Such .

_candidates must keep records of their
‘allocable expenses pursuant to .

paragraph 104.10(a).

' Paragraph 106.1(e)

- This paragraph cross-references the
reader to new §§ 106.5 (for party * - -
committees) and 108.6 (for T

" nonconnected committees and separate = . -

segregated funds) for the rules governing -

specific candidates. In contrast to - o
current 11 CFR 108.1(e), which provides = .

- only for allocation of administrative
_ expenses, the new rules apply the -

referenced allocation requirements to

'~ fundraising events, exempt activities, . -

and generic voter drive activity as well.

 This expanded application is consistent . - " |

with the Commission’s position in

.- Advisory Opinions 1978-10, 1978-28, -

- and 1978-50. These opinions clarified -
.-the scope of 11 CFR 106.1(e) by =~ -
 interpreting “administrative expenses” -° -
" as including generic voter activities such "~

as voter registration and get-out-the-

" vote drives, and requiring that such -

activities be allocated according to the

*same methods as approved for other: o

administrative expenses. The :
Commission has also interpreted the . -
allocation requirement of 11 CFR -

* 106.1(e) as applying to publications and

fundraising events. See Advisory - - .

- Opinions 1978646 and 1679-12.

'In addition, the new rules extend the -

committees with separate federal and

" non-federal accounts. Under the revised . ..
". rules, organizations that are not political -
" committees and that maintainonlya " *
 single account shall demonstrate, upon -

the Commission's request. that their
expenses for joint activities have been
allocated as required by these rules, and . - -
that the federal share of such expenses -

" has been paid with funds permissible -~
-under the Act. See 11 CFR 1025(b)(1)(ii). =~

. Section 108.5 Allocation of Expenses - .
.- Between Federal and Non-federal - - = =~

Activities by Party Committees

' This section has been added to the Lo |

rules to provide party committees with

" detailed instructions as to how they are -
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- ‘confusion in application of the rules.
_This comment also suggested that .
- allowing different methods for state -
"~ versus local party committees would -
. result in a diversion of funds to -
whichever level permitted a higher non-
- - federal share of allocable expenses. In -
- constrast, the party committee e
- commenters stressed the importance of :
- flexibility in the rules, given the
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- to those committees that make
_disbursements in connection with both{‘

federal and non-federal elections.

" Paragraphs 106.5 (a) through (g) specify !
- percentages and methods by which -~
. different types of party committees are .

to allocate expenses for each category

B of allocable activity, and set forth

procedures by which committees are to

~ pay the bills for these allocable

expenses. The allocation methods

" required by § 106.5 are based on those

.- previously approved in Commission -
.- advisory opinions and described in the
" Notice of Proposed Rulemaking.

‘However, following receipt of the

S _.comments and testimony on 'the rules,

the Commission refined several of the

*  allocation methods, and combined
" . aspects of the four NPRM proposals.

One of the major issues addressed by

" the Commission in developing these
- regulations was whether uniform rules - .
- should be applied to all committees and .

activities, or whether options of

“methods should be available for certain

committees and circumstances. Of the

- four alternatives described in the Notice
... of Proposed Rulemaking, two specrﬁed
~-. " uniform allocation methods to be used
- by all committees, and two offered a -

choice of methods in given situations.
The latter two alternatives also allowed

o, committees the option of allocating
" expenses “on any other reasonable

basis approved by the Commission in an

B advisory opinion,” based on the
. - language of the current allocation rule at
-~ 11 CFR 108.1(e).

In response to the Notice, one non-

k .. party commenter urged the Commission
" to adopt a uniform method for all - _
. committees, based on the concern that : °

too much flexibility would lead to

disparities between political actmty at

<" different levels of party orgamzations.
“and in different states and localities.

While concerned about keeping the

" rules as simple as possible, the =
- Commission concluded that some -
differences between types of committees

and activities must be acknowledged

" Thus, the revised regulations include .
- different requirements for national
" versus state and local party committees,

as well as special variations for the
House and Senate campaign

: cornmxttees. and ior state and local

-~ and get-out-the-vote activities. Slmilarly.
- -the ballot composition method (see -
- paragraph 106.5(d)) may accurately
. reflect the priorities of state and local -
- party committees, but is less applicable -
- to national party committees primarily -
.- 'focused on national candidates and
-elections. Thus, the new regulations
- require different allocation methods for -

-alternative would have reqmred g

-different allocation methods in federal -
" versus non-federal election years, with a -

* set minimum federal percentage for »
~generic voter drive costs in presidential -
*...election years. :
- Following receipt of the comments on.

. the NPRM alternatives, the Commission
- considered several variations on the .
" concept of minimum or fixed allocation - :
“..© .. overview of the allocation rules for . -

' party commlttees that elect statewide
- offices in years with no regularly

scheduled federal elections. In the
course of the rulemaking, it also became
clear that some allocation methods were

- - appropriate for certain activities and
~~committees, while inappropriate for -
- others. For example, the funds received
. method (see paragraph 108.5(f)) may
reflect a fair division of costs involved
_in paying for a particular fundraising
‘event, but bears no relationship to a

committee's administrative functions

different types of committees and
expenses, and eliminate the option of

; choosing between methods within each

category of activity. While these
variations may initially appear complex.

" once a committee determines the

category into which it falls, the rules

- applied to that class of committee will -
- be clear, and mll not vary from year to
" year.

"A second 1 ma)or issue addressed by
the Commission in developing these -

.- regulations was whether committees -

" should be required to allocate fixed or

- minimum percentages to their federal -

- accounts for certain categories of v

" activity. One alternative described in <~
,the Notice of Proposed Rulemaking *
‘would have set a minimum federal ;
percentage for all allocable expenses. to "

be applied if greater than the

* percentages produced by the specxﬁed

allocation methods. A second

.. -alternative would have set fixed . _

_allocation percentages for all activities, -
“with a higher federal percentage

'~ required for generic voter drive costs in

presidential election years. A third

. percentages. These ranged from -
proposals that would have set minimum

" federal percentages only for national
.- party committees or in presidential
_election years, to other proposals that
- would have applied minimum
.- percentages to all activities by all party .
" committees in all years. The. -

Comrmsslon also considered proposals - )

" that would have set fixed allocation .

percentages presumed appropriate for * :

- all party committees, but that would

have allowed a committee to rebut the -

. presumption by demonstrating through -

the advisory opinion process that, in its 1

“'case, the ﬁxed federal percentage was
* too high. o

The new allocation rules published

.- today are drawn from the proposals
described in the Notice of Proposed -
“Rulemaking and from the variations -

subsequently considered by the

.. Commission. In the revised rules, the
" Commission has retained the concept of

minimum percentages only for

. allocation of administrative expenses -

. and costs of generic voter drive activity -
. by the House and Senate campaign
- committees of the national parties. See

' paragraph 108.5(c). For other national '

party committees, the Commission has . -

"~ get fixed percentages for allocation of
" - these categories of expense. See T
... paragraph 108.5(b). In contrast, all of
- these committees are to allocate their
" fundraising costs solely according to the
-~ funds received method, as described in
- this section. See paragraph 106.5(f). -
- -State and local party committees, o
.. nonconnected committees, and separate =~
- segregated funds shall also calculate -
" - allocation ratios according to methods : . @ °
- specified in the rules, with neither fixed = -

nor minimum federal percentages

. required. See paragraphs 106.5 ). (e)
-~‘and (f), and 106.8 (c) and (d).

The revised regulations also eliminate S

, v' the option of case-by-case approval of (o
. - customized allocation methods through

the advisory opinion process, as well as o
the option of allowing committees to

~ rebut fixed allocation percentages bya -
 showing of individual circumstances. .

These decisions were based onthe - <
Commission's concern that such open- -

. ended options would be very difficultto .
- administer, and would potentially allow -~ -
.. many exceptions to the general rules. - - -
~ They would also risk a retirn to the

“any reasonable method" standard of
the current rules that was disapproved

‘by the United States District Court. See =

Common Cause v. Federal Election
Commission, 692 F.Supp. 1391, 1396 -
(D.D.C. 1987). . :

Paragraph 106 5(a) - General Rules - -

This paragraph provides a general

party committees and defines the four " -

" categories of activity for which costs are o
~.. to be allocated. These include - :

administrative expenses, fundraising =~
programs, exempt activities conducted .
by state and local parties, and generic

' _voter drive actmty such as voter © .
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registration and get-out-the-vote
campaigns. While earlier drafts of these
rules and the alternatives described in
the Notice of Proposed Rulemaking
included fundraising costs in the
category of administrative expenses, the
revised rules divide these expenses into
two separate categories. This distinction
- became necessary to allow for the
difference in allocation methods applied
. to each of these types of expense. See
paragraphs 108.5(b), (c), (d) and (f).
Please note that all administrative
expenses must be allocated between
federal and non-federal accounts, if
incurred by a committee that makes
disbursements in connection with both
federal and non-federal elections, and
that chooses to pay any portion of such
disbursements from its non-federal
_ account. Such committees must also
. allocate all costs of generic voter drive
activity, except for get-out-the-vote
drives conducted on behalf of a wholly
federal or wholly non-federal special
election. In contrast, fundraising costs
are allocable only when federal and
non-federal funds are collected by one
. committee through the same fundraising
event. Similarly, exempt activities are
allocable only when conducted in
conjunction with non-federal election
activities. .
. One of the alternatives described in
the Notice of Proposed Rulemaking
. offered committees the option of
defraying the total cost of an allocable
activity with funds raised under federal
law. This option has been retained in
paragraph 106.5(a)(1), reflecting the
Commission’s view that allocating a
. portion of certain costs to a committee’s
non-federal account is a permissive
rather than a mandated procedure.
Thus, the amounts that would be -
calculated under the rules for a
committee’s federal share of allocable
expenses represent the minimum  °
amounts to be paid from the committee's

federal account, without precluding the

committee from paying a higher
" percentage with federal funds.
" The same NPRM alternative offered
certain local party committees the
- option of selecting fixed allocation
" percentages for their administrative
expenses and generic voter drive .
activity. In subsequent drafts of this
~ paragraph, the Commission considered a
- gimilar “safe harbor” provision by
- which certain local party committees
could choose to allocate these
categories of expense according to a low
fixed federal percentage. This option
was originally conceived as a way for
local party committees with limited
activity to avoid the burden of
calculating complicated allocation

ato

ratios, and to be assﬁred of a relatively

. low federal percentage. However, the " -

Commission has since revised the ballot
composition method by which such
committees are to allocate their
administrative expenses and generic
voter drive costs. See paragraph

106.5(d). Under the revised method, tﬁe ,

process of calculating an allocation ratio
is greatly simplified, and the resulting

. federal percentages for all local party

committees are generally similar to
those provided by the “safe harbor” .
option. For these reasons, the '
Commission decided to eliminate this
option from the final allocation rules.

Paragraph 108.5(b) - National Party

' Committees Other Than Senate or

House Campaign Committees; Fixed

. Percentages for Allocating
- Administrative Expenses and Costs of

Generic Voter Drive Activity

This paragraph sets forth the rules by
which national party committees other
than the House or Senate campaign .
committees are to allocate their
administrative expenses and costs of
generic voter drive activity. Unlike other
committees, which are to calculate
individualized ratios accordingto * - -
specified allocation methods for these

. categories of activity, the national party - .

committees are to allocate fixed
percentages to their federal and non-
federal accounts each year. The fixed
federal percentage is set at 65% in
presidential election years, and at 60%
in all other years. While committees are

“ free to allocate higher percentages to

their federal accounts, they may not

‘allocate less than the specified

percentages.

The Commission adopted this fixed
percentage rule after considering several
other alternative approaches. Previous
drafts of the regulations would have
allowed national party committees to
allocate their administrative expenses

and costs of generic voter drive activity :

according to the funds expended method
or an aggregate ballot composition
method, in combination with specified
minimum federal percentages. These

. approaches were ultimately rejected by
-the Commission based on concerns

about the practicability of applying -

either method at the national committee

level. The particular percentages
adopted by the Commission are

~ intended to reflect the national party -

committees’ primary focus on
presidential and other federal
candidates and elections, while still

~ recognizing that such committees also

participate in party-building activities at
state and local levels of the party
organizations. S

Paragraph 106.5(c) Senate and House -
Campaign Committees of a National '
Party; Method and Minimum Federal
Percentages for Allocating :
Administrative Expenses and Costs of
Generic Voter Drive Activity

This paragraph sets forth the rules by
which the Senate and House campaign
committees of the national parties are to
allocate their administrative expenses
and costs of generic voter drive activity.
Such expenses shall be allocated
according to the funds expended .
method, with a minimum of 65% to be
allocated to the committees’ federal
accounts each year. This rule differs

.. from that applied to the other national

party committees, which sets fixed

" - allocation percentages that need not be
"~ compared to any other calculated ratios.

In contrast, the minimum percentages -
required by this paragraph create a floor
for federal allocation, while requiring a -

- higher federal share if a higher
_ percentage is calculated under the funds

expended method. This more stringent
requirement has been applied to the

~House and Senate campaign committees

due to their narrower focus on
Congressional candidates, and their-
limited involvement in non-federal
elections. . ' '
The funds expended method was first
described in Advisory Opinion 1975-21

- and is codified in the current allocation

rule at 11 CFR 108.1(e). It also appeared

" in two of the alternatives described in

the Notice of Proposed Rulemaking.

- Under one alternative, committees were

to allocate their administrative expenses
and costs of generic voter drive activity
according to the ratio of federal :

" . disbursements to total federal and non-

federal disbursements made in the year
four years prior to the year in question.

_ The second alternative would have

required committees to estimate a ratio

at the beginning of the calendar year

based upon their federal and non-
federal disbursements in a prior

- comparable year, and to adjust their

allocation ratio at the end of the year to

. reflect actual disbursements made

during the year.
. These proposals were addressed in -

. several of the comments received by the

Commission. While commenters from
both national parties endorsed the ‘
concept of the funds expended method,
they opposed as unworkable the four
year “look back” approach described in
the first NPRM alternative. One non-
party commenter opposed any “prior -
year” model based on the concern that it
would allow continued misallocation if
the prior year's ratio had been

" improperly calculated. Another non-
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- party commenter described the method
“as circular, requiring a committee to
have calculated an allocation ratio for a
prior year without any guidance on how

the calculation should have been done.
_ This commenter supported the use of
estimated and adjusted allocation ratios,

" using actual disbursements in the prior

year as a guideline for estimating the
~ initial allocation.
The revised regulations incorporate

~ elements of several of these approaches. :

- New paragraph 108.5(c) requires '
.. committees to report estimated :
allocation ratios at the beginning of the
year, and to adjust their ratios on each
. periodic report to reflect the ratio of

~ actual federal and non-federal funds
expended, to date. However, the method
has been revised from earlier drafts of
the rules to resolve a concern about its

application in years in which no federal -

- election is held. Under the revised

“'method, allocation ratios are determined

by disbursements made over the two-
- year federal election cycle, rather than

| - by disbursements made in the current

calendar year. Thus, committees would
have a basis for allocating their
administrative expenses and costs of
-generic voter drive activity each year,
including years in which no federal
election is held. Such allocation is

e ‘necessary to account for the portion ofa

committee’s off-year administrative =
functions and generic activities that

* impact on future federal elections. The
estimated ratio reported at the beginning
of the year may be based either on

E disbursements from a prior comparable . -

election cycle, or on a reasonable
prediction of disbursements in the
- coming election cycle if no data from
prior years is relevant or available. The -
. revised rule also requires committees to
_transfer funds from their federal to their’
non-federal accounts to reflect their
adjusted ratios, if the non-federal
account has paid more than its allocable
share due to an estimate later shown to
be incorrect. :

 Paragraph 106.5(d) State and Local
- Party Committees; Method for -

* . Allocating Administrative Expenses and -
- Costs of Generic Voter Drive Activity -

* This paragraph sets forth the rules by
-which state and local party committees

~ areto allocate their administrative

. expenses and costs of generic voter -

- . drive activity. Paragraph 108.5(d)(1)
" . states the general rule that such

committees are to allocate these -

categories of expense according to the

~ ballot composition method, as set forth
_ in paragraphs (d)(1) (i) and (ii).

The ballot composition method was
first described in the Commission’s - -
‘response to Advisory Opinion Request

- 1976-72, which permitted committees to

allocate expenses according to the ratio
of federal offices on the ballot to total

* federal and non-federal offices on the
ballot, with the federal offices given
proportionately more weight. It also
appeared in three of the alternatives
described in the Notice of Proposed

' Rulemaking, with two of them'

specifically limiting use of the method to
~ allocation of administrative expenses
and costs of generic voter drive activity

by state and local party committees. The

new rule replaces the poorly defined

“weighting” concept with an “average

ballot” approach, as suggested by

-several of the comments received on this-

method. Under this approach,
committees are to calculate a ballot
.compogition ratio according to the ballot
_which an average voter would face in
that committee’s state or geographic
_area, rather than basing the ratio on the
aggregates of all federal and all non-
federal reaces on the ballot. The method

. has been further simplified to produce a .
" ratio by counting the categories of

offices on the ballot rather than counting

' each individual office. Paragraph
- :108.5(d)(1)(ii) specifies the categories to -

be included in the ratio, and the number
. of federal or non-federal offices to be
- counted for each such category.
It should be noted that in states where
candidates for governor and lieutenant

*. governor run on a single ticket, the latter
office may not be separately counted in -

the category of “other partisan _
- statewide executive candidates.” The
same principle applies to the offices of
president and vice president, which are
""counted together as one federal office. .
In contrast, in states where the governor
‘and lieutenant governor are :
-independently elected, the office of

.- lieutenant governor may be counted

separately from the governor, in the
category of “other partman statewide

- executive candidates.” California is one

“example of such a state, where
candidates from different parties may be

simultaneously elected to the offices of

governor and lieutenant governor.’
The ballot composition method was

_ the subject of several late comments

from national and state party

committees, expressing concern that the i

- scope of party activity at state and local
levels was not adequately reflected in

the method, as revised. In response to -

this concern, the Commission

- reexamined the method and further :
refined the ballot composition rules. In -
. - the final version of paragraph ' '

106.5(d)(1)(ii), the Commission deleted .
" 'the category of “partisan statewide -

- judicial offices,” which would have
- benefited only those states that elect

statewide judges through parﬁsan .

elections. In its place, the Commission

- ‘added to the ratio an additional non-

federal office to reflect state party

" support for partisan local candidates.

Thus, this non-federal slot is now
available to virtually every state party

' ‘committee.

It should be noted that the ballot
composition method has also been

- revised from earlier drafts of the rules to

resolve a concern about its application ‘

-in years in which no federal election is
" held. Under the revised method,

allocation ratios are determined by the

offices expected on the ballot in the next .

general election to be held in the . -
committee’s state or geographic area.
Thus, committees would have a basis
for allocating their administrative
expenses and costs of generic voter - =
drive activity each year, including years

~ in which no federal election is held. -
. Such allocation is necessary to account
- for the portion of a committee’s off-year

administrative functions and generic

* activities that impact on future federal

elections.
The broader language of new

- paragraph 108.5(d)}{1) also generally
covers years in which a special election "~
is held. However, because of the varying - -

situations that might arise, the

Commission has not spelled out rules to R
-cover each variation. The allocation

formula to be used and attribution of
disbursements to specific candidates .
will have to be determined on a case-by-; -
case basis.’ . '
. In the course of refining the ballot -

composition method, the Commission
became aware of an additional problem
in applying the method to states that do
not hold federal and non-federal . '

- - elections in the same year. The method o
- as described in paragraph 108.5(d){1) -

would have allowed these states to -
allocate 100% of their administrative -

" expenses and costs of generic voter .

drive activity to their non-federal

_accounts in years in which “the next . :-

general election” was only for non- .
federal offices. Such an allocation would -
not account for the impact of these

" activities on upcoming federal elections.

Thus, the Commission adopted an

" exception to the regular rule for states -
_that hold non-federal elections in odd- -
numbered years when no special federal .

election is scheduled. Paragraph

" 106.5(d)(2) describes a variation of the -
- ballot composition method to be used by -

such states, whereby one ratio is
calculated for generic voter drive costs
based on the election to be held that
year, and a separate ratio is calculated
for administrative expenses based on _
the federal election cycle. This variation .




: Federal Reglster / Vol 55 No 123 / Tuesday, Iune 26 1990 / Rules and Regulations

will ensure that committees allocate a

. portion of their administrative expenses

to their federal accounts even in solely
-~ non-federal election years, as well as
. providing guidance on how to allocate
o ;o:;s in years in which no electxons are
. he

- Paragraph 106.5(e) State and Local B
- Party Committees; Method for ,
" Allocating Costs of Exempt Activities

. This paragraph sets forth the rules by
- which state and local party committees
“are to allocate the costs of activities that

. are exempt from the definitions of
- “contribution” and “expenditure” under -
~ the Act (see 11 CFR 100.7(b)(9). (15) and

. (17), and 100.8(b)(10), (18) and (18)),
. when such activities are conducted in

- conjunction with non-federal election"
* activities. Committees are to allocate

- - these expenses according to the time or

... space devoted to federal elections as ' .
- compared to the total time or space
- devoted to federal and non-federal
" elections in a particular publication or
phone bank. This method was described”
- - in Advisory Opinion 1878486, and
- ‘appeared in two of the alternatives - -
* -included in the Notice of Proposed
*~ Rulemaking. Under the method,
' committees are to calculate a separate
. allocation ratio for each individual
. exempt activity, unlike administrative
_ expenses and generic voter drive -
-activity, which are allocated according

e to a single ratio calculated for the entire ;

category of activity. This procedure is
necessary because each exempt '
communication is likely to devote a -
different amount of time or space to
federal and non-federal elections. It -
"-should also be noted that an exempt
~ activity may be conducted in
. conjunction with a non-exempt achvxty
" .- that is attributable to one or more -~
. " clearly identified candidates. In that .
.case, the costs of the activity mustbe
proportionally allocated between the

. committee's federal and non-federal - - .
.accounts according to this paragraph, - -

- and allocated between candidates as
_ required by paragraph 106.1(a). '

' Paragraph 108.5(f)  All Party
 Committees; Method for Allocatmg

" “Direct Costs of Fundraising

- Paragraph 108.5(f) sets forth the mles
- " by which all party committees are to.
" allocate the direct costs of each
fundraising program or event, where
both federal and non-federal funds are
" collected by one committee through such

program or event. These rules should -

not be confused with 11 CFR 102.17,
which concerns joint fundraising
activities conducted by more than one -
- ‘committee. Under this paragraph,
~ committees are to allocate their -

=348

. comments received on this method
‘expressed concern that the amount of .
- federal versus non-federal funds
received by a committee is not
'meaningfully related to how expenses
- for joint federal and non-federal

. through which both federal and non-
" federal funds are obtained.

_ Paragraph 106.5(g) Payment of
-~ Allocable Expenses by Committees :
-~ With Separate Federal and Non-federal
“Accounts _

fundraising costﬁ' according to tﬁe funds

_received method. As with allocation of

exempt activity costs, committees are to
calculate a separate allocation ratio for

. each individual fundraising event.

The funds received method was first
described in the FEC Record of
December 1977 as an example of an - -

" allocation procedure that would meet -

the “reasonable basis” requirement of
current 11 CFR 108.1(e). The method was -

: subsequently cited in several advisory -

opinions as a permissible method for
allocating administrative expenses (later

-extended to include voter registration

and get-out-the-vote drives), along with

“the funds expended and ballot

composition methods. See, e.g.,

- .~ Advisory Opinion 1978-46.

Of the four alternatives descnbed in =

» the Notice of Proposed Rulemaking, only -

one retained the funds received method,

~ proposing that it be used to allocate

administrative expenses and costs of -
“generic voter drive activity in non- .
federal election years. All of the

activities should be divided. However, -
several commenters suggested that the

~ method be retained for the narrow

purpose of allocating the costs of

~ fundraising activities, because it- -

provides the most accurate basis for - )

" division of these costs. Based on these - -

comments, the Commission adopted this
method for allocating the direct costs of
fundraising programs and events

“This paragraph sets forth the
procedures by which party committees
with separate federal and non-federal
accounts are to pay the bills for their . -
administrative expenses and shared

‘federal and non-federal activities. These
rules do not apply to organizations that - *

maintain only a single account, even ' .

_ though such organizations may be =
- required to demonstrate tothe -~~~ - .
- Commission that they have allocated -
“their expenses as required by other.
" sections of the allocation regulations.

The provisions of new paragraph
106.5(g) represent a significant departure
from the Commission’s current policy. In

- enforcing the current allocation rule at
" .11 CFR 108.1(e), the Commission has

permitted three procedures by which -

comxmttees ‘may pay their

* administrative expenses. Under current
policy, committees are allowed to write

two separate checks from their federal

" and non-federal accounts to cover the i

respective portions of each expense.
Alternatively, committees could pay the

- entire expense from their non-federal
accounts, which would then be

reimbursed by their federal acconnts
Finally, committees could pay the
expense through a separate “escrow”
account established solely for the

. purpose of paying for allocable :
- expenses. Reimbursement of a federal
- account by a non-federal account that
‘contains funds prohibited by the Act is

not permitted under the current rules.

- See 11 CFR 102.5(a)(1)(i) and Advisory Lo
~.Opinion 1978-6. -
_ While the Commission has interpreted

11 CFR 106.1(e) to also require allocation -
of fundralslng. exempt activity, and .
generic voter drive costs (see Advisory

" Opinions 1978-10, 1978-28, 197846,

1978-50 and 1979—12) it has limited the -

- option of paying allocable bills through

a non-federal account to the payment of
administrative expenses. This
distinction has been based on the

' premise that fundraising, voter drives, .= -

and exempt activities have a direct
impact on federal elections, and thus . - -

.- committees should not be permitted to

advance non-federal funds for those
purposes.. - . '
This distinction was mcorporated into
three of the alternatives described in the .
Notice of Proposed Rulemaking. Those

. alternatives would have allowed

. payment of an entire administrative
expense by a committee's non—federal

: _’ " account, provided that it was IRt
" reimbursed by the committee's federal .~ -
- account within ten days after the bill

was paid. All other allocable expenses =
were to be paid by two separate checks
from the federal and non-federal

" accounts, which was also provided as

an option for payment of administrative - -

. expenses. The fourth NPRM alternative -
- permitted the same two procedures, but =
. made no distinction between different -
: 1categones of expense. The option of
» payxng expenses through a separate

‘escrow” account was eliminated in all "

" four of the NPRM alternatives, but was o
" “raised for comment as an addntional ;i

issue. "

' " The Commission received-
. considerable comment on theae o
_proposed payment procedures. First, the '

ten-day reimbursement limitation was

" unanimously rejected as unworkable. -

Several commenters asserted that at

- least thirty days were needed for such
.- reimbursement to realistically occur. - .~
" Second, two commenters expressed the
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concern that federal account

reimbursement of a state account could

trigger state law disclosure requirements

for the federal account, thus creating a

duplicate federal and state-level

reporting burden. Third, the same two
commenters proposed that the current

*“escrow” procedure be retained asa

payment option, even though it had been

excluded from the alternatives
described in the Notice of Proposed

Rulemaking. Finally, one commenter

suggested that the Commission consider

changing its policy to allow a committee
to pay an entire allocable expense
through its federal account, with

_.reimbursement from its non-federal

account. This procedure would ensure

that disbursements for allocable

expenses would be disclosed by a

committee’s federal accounts under the

* Act's reporting requirements.

. Based on these comments, the
Commission significantly revised the
proposed payment procedures described
in the Notice of Proposed Rulemaking. .
Paragraph 106.5(g)(1) of the rules
published today offers committees an
option of two procedures by which they
. may pay for their administrative
expenses and shared federal and non-
federal activities. Under the first
" procedure, committees would pay an
entire bill from their regular federal
accounts, and would transfer funds from
their non-federal accounts to their
* federal accounts to cover the non- -

federal share of the allocable expense.

. The second procedure would allow
committees to establish a separate
allocation account (referred to
previously as an “escrow’ account),
which is considered by the Commission
to be a federal account, and to transfer

. funds to that account from their regular

. federal accounts and their non-federal

" accounts solely for the purpose of

paying allocable expenses. Under both -
procedures, transfers of non-federal
funds must be itemized in the
committee’s reports to show the
allocable activities for which they are

intended to pay, and must occur within

ten days before or thirty days after the
bills for those activities are paid. Each

* allocated disbursement from a
committee’s federal account or
allocation account must also be
itemized, to show the particular _
expenses covered by that disbursement.
These requirements will allow the
Commission to track the flow of non-
federal funds into federal accounts, and
to ensure that the use of such funds is
strictly limited to payment for the non-
federal share of allocable activities.

It should be noted that this is the first -

time that the Commission has allowed

non-federal funds to be transferred to a
committee’s federal account, and that it
does so now only for the limited purpose
of paying allocable expenses. Under the
new rules, committees are prohibited
from making such payments through
their non-federal accounts, as permitted
under the Commission’s current policy.
That procedure has failed to provide
sufficient disclosure of the federal and
non-federal portions of allocated
disbursements. Such disclosure is
critical to the Commission's ability to
monitor whether expenses have been
allocated as required, and is the basis
for the procedures adopted by the new
allocation rules.

It should also be noted that the new

rules allow committees to transfer funds

to their federal account or allocation

~ account prior to actual payment of a

vendor's bill, as well'as allowing

 reimbursement of those accounts after

the bill has been paid. This rule is more
flexible than that proposed by the
NPRM alternatives, which would have
limited such transfers to post-payment

. reimbursement. However, the new rules

set a ten-day time limit on pre-payment
transfers that are made from a non-

~ federal account, in order to prevent such

accounts from subsidizing federal = -
election activity with prohibited funds.
This ten-day limit differs from the one
objected to by the commenters in
response to the Notice, as the new rules
provide for a total forty-day time period
in which transfers for allocation
purposes may occur. ,

The procedures contained in
paragraph 108.5(g) are intended to
provide committees the flexibility to -

- make single payments to their vendors,

rather than requiring that every expense
be paid with two separate checks. Such

_flexibility is indispensable for
‘committees paying large numbers of
. bills from many different vendors. In

fact, the new rules have eliminated the

" two-check option altogether, as that

procedure does not provide sufficient

" disclosure of how funds allocated for

shared federal and non-federal activity
are actually spent. Instead, committees -
must choose from the two payment
procedures authorized by the new
allocation rules.

- Section 106.6 Allocation of Expenses
Between Federal and Non-Federal
Activities by Separate Segregated Funds

and Nonconnected Committees .

This section has been added to the
rules to provide separate segregated
funds and nonconnected committees

‘with detailed instructions as to how

they are to allocate their administrative
expenses and costs for combined federal
and non-federal activities. These rules

apply only to those committees that
make disbursements in connection with
federal and non-federal elections. For
purposes of this section, “nonconnected
committee” includes any committee that
conducts activities in connection with a
federal election, but which is not a party
committee, an authorized committee of
any candidate for federal office, ora
separate segregated fund.

Paragraph 108.6(b) describes the
categories of activity that are to be -

-allocated by each type of committee.

These categories are generally the same
as those defined in paragraph 106.5(a)(2)
for party committees, with one
important difference. Unlike party
committees and nonconnected
committees, separate segregated funds
need only allocate their administrative
and fundraising expenses if those
expenses are not paid by their
connected organizations, as permitted
by 11 CFR 114.5(b). .

Paragraph 106.6(c) specifies the

. method for allocating administrative

expenses and the costs of generic voter
drive activity. Separate segregated

funds and nonconnected committees are
to allocate these expenses according to
the funds expended method calculated

‘over a two-year federal election cycle.

This method is identical to that ,
described in paragraph 108.5(c) for use

" by the Senate and House campaign

committees, except that no minimum
federal percentages are required for o

‘separate segregated funds or
" nonconnected committees.:

" Paragraph 106.8(d) specifies the
method for allocating the direct costs of

. each fundraising program or event,
" where both federal and non-federal

funds are collected by one committee
through such program or event. Separate
segregated funds and nonconnected

.committees are to allocate these
_expenses according to the funds

received method, which is identical to
that described in paragraph 108.5(f) for
use by all party committees. L
Paragraph 108.6(e) sets forth
procedures by which separate

" segregated funds and nonconnected

committees are to pay the bills for their
allocable expenses. These procedures

. are identical to those described in

paragraph 106.5(g) for use by all party

. committees.

In earlier drafts of these regulations,
the Commission considered combining
the allocation rules for separate .
segregated funds and nonconnected

~committees with those required for party

committees. However, the Commission
was concerned that different types of
committees might have difficulty sorting

" out the particular rules that applied to
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them. By creating new § 106.6, the
Commission intends to make it as
simple as possible for each type of
committee to easily locate the

- appropriate set of allocation rules. In

contrast, the reporting requirements of* ~ i

part 104 apply to all political
committees, including party committees,
separate segregated funds, and .

- nonconnected committees. Similarly, the
rules set forth in § 106.1 apply to all
commiittees that make disbursements on
behalf of more than one clearly

identified candidate.
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