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dupllcation of records In response to
FOIA requests. These rules also include

a revision of the FOIA fee reduction and -

waiver standard drawn directly from the
language of the Reform Act, along wlth
procedures for lmplementmg that -

- standard.:;
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. SUMMARY: The Federal Election

- Commission has revised its' regulations -

- implementing the Freedom of
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" SUPPLEMENTARY m;onunmn: The
Freedom of Information Reform Act of

- 1986 (FOIRA) requires each agency to -

' promulgate regulations, pursuant to

notice and receipt ‘Sublic comments, . .

specifying the schedule of fees

applicable to the processing of Freedom |
of Information Act (FOIA) requests and
_ establishing procedures and guidelines -

for de when such fees should

be walved or reduced. The FOIRA also -

. requires the Office of Management and -

" Budget (OMB) to promulgate guidelines .

_ containing a uniform schedule of fees
"applicable to all agencies. OMB's .~ .
** guidelines were published on March 27,

Commission Interim Rule, published for_ -

comment on June 24, 1987 (52 FR 23638).

conforms to the OMB guidelines. - -
The Commission received three "

" comments on the interim rules. Havlng
- "considered these comments, the - -
_ Commission is now publishing the ﬂnal -~

. ‘rules together with a statement ~

laining their basis and se !n ' '
:gordanee with the Admlglu:g:tive . ?

Procedure ActS U.S.G 553{(:).

L Shlement ofBash and Pluposc P
 Basis and Purpose of the Public Reootdg_

-and Freedom of Information Act
Reguldtions, 11 CFR Parts 4 and § -

Part 4—Freedom of !nfounahon Act

" The rules implemen the Freedom :
of Information Act have ‘revised -

——

the definitions of “freelance lourulld." '
npmenhﬂvcofdnmnedh"m‘_ e
“commercial use.” However, the sii o ¥
Commission’s definitions of thess teml
eoufotuhOMB  and sre
. consistent with the statute and *; ?.g» :
 legislative Mistory B0:a5rs 255 v 5
Section ¢.1 mltiou.‘l)l"ecﬁoa
adduevonnew aragraphs
n ‘ltueamendmenum T
ln‘end u* Md”:‘\a: e
provldona of the ohtuu.‘nuu of these'
definitions were lddmedbylht!w‘&
comments, I 1K BT ih s MG

Coneemhx commen:laluu. [11‘ =
e

* CFR 4.1(k)) the commenters focus og
- stalements in the legislative history - -
‘which seem to indicate that itisthe .. -
requestor rather than the nature of ﬂn
request which is controlling. " :. .
Specifically, one commenter propoud [
definition of “commercial use” requestor
that would dis sh between private,
proﬁl-makins and non-profit entities,

wingat a minimum that requelh

lic interest groups, labor

| mﬂom.llbraﬂelandthenemmedianot{? '

uests. This

ative

be treated as commercial

. interpretation is contrary to
. Intent. Congress did not int

_‘ organizations seeking to establish

. private’repositories of public reeuuh

~ 1887 (52FR umz) The Federal Election .- Would qualify for waivers. See 123 Cong.

_ Rec. § 14038 (daily ed. Sept. 27,1585) -
. {statement of Sen. Hatch). Furthermore,
.the statute does not refer to oommeu:ld

.7 users, but instead phlnly states . -

“commercial use.” Therefore,the ~ -
.Commission mgulaﬁom lmplement tho
luﬂl‘l.’"\';v '\p " Rl o s

Withs to “nptesentatlvc ol du
"'news media”™ (11 CFR 4.1(n)), the °
. comments received suggest that v
* Commission liberalize its deﬁnmou o
" _beyond the guidelines set forth by OMB.
One commenter stated that the . o
Commission’s definition {s counter to
the legislative history and allows the
Commission to judge what is cusrent
“before acting on a request. The * -

-~ commenter suggested that

“representative of the news media® be
‘ broadened to Include any person or

Information Reform Act, Pub. L. No, 89— - _ and expanded as a result of the Freedom  organization which publishes or . -

570, and guidelines established by the
Office of Management and Budget -

(OMB), 52 FR 10012 (March 27, 1987).' E

. The revisions are based on the
Commission’s experience in working -

. with the Freedom of Information Act - -~

(FOIA) and on public comments
received In response to the Notice of

Interim Rulemaking published by the - -

" Commission.
The revisions lncorporate the recent -
changes to the FOIA regarding among -

. of Information Reform Act of 1986 (Pob.

. L. 89-570). Several new definitions and -
modifications have been madeto -
broaden the scope of the FOlA and -

* establish uniformity with the fee

provisions set by the Office of -

"--Management and Budget. -

The comments received were taken

. into consideration In developing the -

final rule. These comments primarily

disseminates information to the public.
_ The Commission has retained the word .

. *news” in the definition because itis .

based on the statutory phrase “news
media.” The other commenters interpret

' the Commission definition as -

" inconsistent with Congressional lntem v
due to the use of the terms “current -

. events” or information of “current '

-interest to the public.” The Comm!ssion

addressed definitions of terms contained ~ concludes howevér, that the plam

in the proposed fee schedule regarding -

meaning of the word "news" entails

other things, establishment of fees tobe - the different categories of requestors. In - currency of events and that its

charged for search, review and

particular. the commenters obiected to

lnterpretation is consistent wnth the




 Conceming “freelance journali
- CFR 4.1(n)) 6ne commenter suggested -

fund, or foundation, organized and -~ . . .
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statute and OMB guldellhéo. As a result

i' . no change has been made to this - “ ™ .
definition. Moreover, as traditional ~." «
methods of news delivery evolve [eg- -*

electronic dissemination of newspapers ..

through telecommunications services), -
R

- such alternative media would be .~
“included in this category. " o

the Commission delete its definition of ..

freelance journalist from the rules as it .. -

did nof properly describe the work of a

freelance journalist and discriminated - -

against first-time freelancers. The *,°
Commission’s intent was not to limit * ..

- qualification under this definition to any -

' one particular form of proofor - :.
discriminate against legitimate - - < -

~ freelancers. Rather, its intent was to - *

- Incorporate legitimate freelance - -

* journalists into the definition, but not
anyone merely declaring himself oc. © -~
herself to be a freelance journalist.- - -
Accordingly, In addition to the standard

" set forth by Representative English in~ .

. his comments in which he describes ™ * -
freelance writers as those “whocan’ © - -

- demonstrate that their work is likely to
be published * * *." 132 Cong. Rec. H -~

- 9464 (Oct. 8, 1986), the Commission has
. adopted other indicia of qualification _ *

" consistent with another commenter's -

_ suggestion. Among these qualifications -
- would be a contract or past publication

record. The Commission considers this -

- definition practical and has maden¢ . .-

- changein the finalrule; =~ /. " "7
"* In addition to the above concerns’. %
expressed in all three comments one set
"~ of comments suggested among -
* things, that the OMB guidelines are in - ;

certain instances not supported by, or. -~ *
are contrary to, the legislative intent of .. --
the FOIRA. Specifically, this commenter. -

. suggested that the phrase “educational -

. l‘fuﬁtiltibn“ (See 11 CFR 4.1(1)) Is self -
‘de

. fining. The commenter recommended -
_ that the Commission borrow from the

. Tax Code's section 501(c)(3) grant of tax "
~ deductible status to determine what * =
constitutes an “educational institution.” -

"' To adopt such a proposal wouldbe .~

" contrary %o the congressional intentof .
" the FOIRA and OMB guidelines. The " - -

Tax Code merely provides that .-.. -
rations, any community chest, . -

‘operated exclusively for * * *

educational purposes * * ** quniify lc;r'

- exemption from taxation. 26US.C.-" '~

- 501(c)(3). The legislative history of the . -
- POIRA makes it plain that mere non- | |
-, profit status does not entitle a person or
organization to qualify for a limitation of
~ fees as an educational institution. 132
Cong. Rec. $14040 (Sept. 27,1988) . -

Acco

ot (1.

B

.
. et

-uniform schedule of fees. The .~ - . ;
- Commission’s re'&\d,nﬂom areln - >.7°
O

other .. "

this suggestion, .- - : ,
" "Section 4.5 Categoriesof - « <= ": -~

exemptions. This section revises tbe- E .

T Aesgotion poreann) ()
a){1) a ar s () -

' (d) as paragra (‘cﬁmﬁ 2

ey
STure

e purpose of this change is to
reflect the extensive revisions in the

" FOIRA exempting information from::.5%.= -,
" disclosure under the POIA, and ;<3557

establishing thrée special exclusians for:

specific types of law enforcement ;... . . k
" records.” TR TR AT ARSI L A I

o Section 4.7 "l'l'ééue;b for récords. .

This section Is amended to rened Guooe
circumstances that might warrant an -

‘extension of time for fulfilling a request .
. due to the addition of regulations - .._-

concerning advance payments at -. s
§aof). o ivanellsTislnlii

Section 4.9 Fees. This section has .. .
received extensive revisions in order to ,.

" make the FOIA fees charged by = ,::. .3

.government

Accordingly,

encies more uniform. :--

conform with government wide . .. - .
*. One commenter argued that therels .
" no basis in the FOIRA or its legislative -
_history for consthiing the automatic - .
" waiver of fees for the first two hours of -
search time to mean something less than

that for computer searches. 11 CFR _.- ..

. 45(a)(2). Cangrens riade it clear that... *
each agency fust develop regule. o?-f ' criterion is when the Commission "..... R

i ' estimates or determines that allowable -
- charges that a requestor may be ;. i

based on OMB's guidelines fora -

v

conformance with OMB's guidel_ixi'e; on

" this section, and therefore considered .
“both appropriate and consistent with the
"requirements of the FOIRA.:* - -/~ 5 "
Thils commenter along with another.” .
.commenter also suggested that the ="' *
.Commission reject the Department of -
 Justice fee waiver policy and adopt .. .
“simpler less restrictive fee waiver . .-

regulations. 11 CFR 4.9(b). The" = = -
‘Commission has not utilized the six -
factors outlined by the Justice .- - -

Department in its 1983 memorandum but

suggests that in light of the Paperwork - -
Reduction Act the Commission should

. reassess its fee walver regulations . = - :
because they seek information from - - -’

“requestors. However, 2 U.S.C. 438{c)-

exempts the Commission from the - *°
- Paperwork Reduction Act. - =+~ -~ -
-In response to actual Commission -

rdingly, the Commission refects - o

_ from one requester are pro

._ e Commission has. .= ;-
“revised and amended Section 49 to . .- 3
Ade . ... . setting guidelines for det

1 : . ts

has developed its own standard without - 4D§vu§on_ Documents

_ guidance from the Department of Justice. .
Furthermore, one comment received -~

appeared to indicate that the - - . '
Commission would initially pay for such . -
services and bill the requestor. In fact, ..
the Commission’s practics istohave - * -
requestors pay thess costs directly te : « -
the company providing the gxpedited - .* - -
delivery or mailing service. The final - -
rule reflocts this practice and éxplains
how it will operate.-:3 & & 4525 5l
Another commenter suggested that the
Commission adopt the Janguage in the -
OMB guidelines relating ‘o “sggregating
requests” (11 CFR 4.9(e)) and “advance’
payments.” (11 CFR4.9{f))- The .=~ " .
commenter asserted that § 4.9(¢) !qﬂu o,

" note the “presumptions agalnst - - _ .- . :

- aggregation when the requests have: .+ . -

apartend .
v

been made more than 30 da
does not state that ationof -+ 1 -
multiple requests on unrelated subjects -
hibited.” The
Commission has denrlg::!ed thatit .
will consider the time frame involved, as
well as the subject matterof the . . -
requests, and may find that requests - .

-made more than 30 days apart should be

aggregated. The Commission, while .. - -
g when
ated, also - -

uests should be
botieve Bould be considered

believes each case sh

on its own merits. The commenter also .

recommends adopting a clear

 presumption against ndvaneep_ay&nénh.‘ .
The Commission’s regulations set foith . . -

two criteria to be considered whea .

" making a determination whether or tiot

to require advance payment. The Rrst .-

uired to are likely to exceed . .
:zgamgemdaiuonbwheu?szﬁs
requestor has previously fafled to pay ar

" fee in a timely fashion. Moreover, the :
- Commission regulations, whilenota :
- verbatim statement of the OMB:- * | *~
- guidelines, closel{ conformto the .

standard established by OMB and are - )
consistent with the statute. As a result it

* Is unnecessary to adopt the oommehter’c S

proposals. ~ ~ SRR
Part S—Access to Public Diaclo_suré o

et e T e o . . L.

Section 5.4(ajf1) Fees. This sectionls
amended to reflect the increaseinthe

. direct costs of microfilm and personnel-

to the Commission. The changes inthe
Public Disclosure fee schedule for these
items are made to keep them consistent.
with the revised FOIA fee schedule.

practices relating to requests for special - - '

mailing services, the Commission has - -

‘revised the portion of § 4.9(c)(4) dealing

with “other charges.” The interim rule - :






