R 24, 1085 and invited requests to test!
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SUMMARY: The Pedera! Eleclion .

-~ Sunshine AcL 8 US.C 352b. The o
~ revisions are based on the Commission’s

L . @xperience in working with the Sunshine !
~ been substantially revised and

~ Act and on public comments recelved In

- response 10 the two Notices of Proposed

- Rulemaking published by the
~ Commission. The revisions consolidate
the Sunshine Act regulations into 11

- CFR Part 2 and reserve 11 CFR Part 3 for
- future use. The amended rules also
- provide s more complete statement of
'~ exemptions from the ) i
. requirement and clarify the procedures -
for closing meetings. Pinally, the revised

open meeling

regulstions provide new procedures for
- processing requests for transcripts or .

- electronic recordings of closed mestings -

when the sxemptions no longet epply. -

" Further Information on thess revisions is .

- provided in lhnuprlcmmury _

" information which follows.

- arracTIvVR SATE: October 31. 1083.

*-'Ms. Susan B Propper. Assistant Ceneral

-~ Counsel. 1328 K Siree!, NW..

- or (800) 424-8330.
L Decamber 19. 1984 the Commission

e " published a Notics of Proposed :
- Rulemaking 10 revise the Sunshine Act -

regulations at 13 CFR Perts 3 snd 3. ¢8

- FR 48308. Ten comments wars received
~In rwsponse to the Notics. Several of the -

comments suggested that the

- Commission hold o hoaring regarding -

the proposed rules. The Commission

" redrafied portions of the proposed rules .

- ;- based on the public comments and the -
-~ Commission’s public discussion of the

- regulations. The Commission published

S - 8 body. This Is intended 10 exclude _

. _situstions where. for example. & member -
additional public comment. 50 FR 10008. .- »

‘The Second Notics slso announced that

: @ Second Notics of Proposed R
Rulemaking on March 13, 1985 1o solicit

' a public hearing would be held on AGHI
aring was subsequently cance I;d
‘Decsuse no requests o tostifly were

" recsived. One

- .- Having considered the comments ~
.- made on both versions of the proposed

" tales, the Commission ls now publishing -
o toswm OIOMONI0-SEP-35-103308) R L TEE TR T

© Regulstioas, 11 CFR Parts _
_Therules implementingthe - -

_vegulations in 13 C¥R Parts 2 and 3 havs -

Section23Scope. . )
.~ A technical amendment has been R }
made in § 2.1 to make clear that 11 CF'R " matiors discussed therein. Statements - L
.~ made by Commissioners orFEC - = ... i
. employses at mestings are not intended . =
- torepresent final determinationsor . . e
. beliefs and should not be construed as AR
- such. Paragraph (c) represents s T
continustion of past policy in this ares. - SRR
Paragraph 23(d) has been added to -~
- provide a statement of Commission ST e
policy and practics regarding theuwseof . =~
-. electronic recording devicas by © - ey
.members of the public sttending - :

~ generally lollows current § 23, but & - :
v : hehnlunl. smendment has been made 10 .
- ; o correet the ot ion. :
 'Washingion. D.C 20483, (203) 234143 ey citation. The
o _ : . . generally follows current §24.buthas'

significantly revised and reorganized. - ! e8nd . .
. coordination with the Press Officer will . R
" work. Advance notice and coordination . = . -

. isnecessary becouse thereare - e
- lmitations on the space avallable to AT
. accommodate the media-and because sl
 there are limitations on the slectrical - S
circuits (n the Commission’s meeting .~
-room. This requirement also gives -~ . BRI
“sufficient notice to the Commission as o~
“the type of coverage thatcanbe ST
_oxpected. It is not meant to restrict press LT
sccess to Commission meetings. When .~ - = -
~ the space limitetions of the .~ -~ . T
roomdonot . -
“permit all members of the press to be :
_ accommodated. the Press Officer will S
" try to work out & voluntary pooling . FRRER
~ arrangement. This is s continustion of

- which s quorum'le physically present

e comment was recelived In
- 7-2ponse 1o the SBecond Notics. ,
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ther with a lﬁuﬂni
eaplaining thelr basis snd purpose in -

. accordancs with the Administrative -
" Procedure Act. $ US.C.

‘rules are the same as the draft rules

published in the Second Notice oxcep!

- : ~ that 11 CFR 2.6{b}{2) hes been modified
-' ASENCY; Feders! Election &mnﬂulqn. s

to indicate thet transcripts will be made
avallable to the public !:rou.h the -
Commission’s Public Records Office. In

- -’odd;u:u. . b:l:mct'ory “r:gannu in11CFR
Comemission has revised its regulations - A8} Ras bean clarfled.
* ~ implementing the Covernment in the

Basls and Purpose of the Sunshine Act

Covernment In the Sunshine Act have
reorganized. The Sunshine Act

been consolidated into Part 2. and Part 3
Bave been set sside for future use. This
ls intended to remove any confusion
regarding the relstionship between these
two Parts. Sl

Part 2 implements Section 3 of the
Government In the Sunshine Act.

Section 22 Definitions.
_This section consolidates the
definitions currently in 11 CFR 2.2, 2.3, i

=~ 24 and 3.8. Paragraph 2.2(u) generally .

follows current § 2.2. Paragraph 2.2(b) -

definition of “person” in § 2.2(c)

n alightly revised to specilically
include employees of the Commission.

. This change Is intended to clarify that -

Commission smployees may Invoke the
procedures of new § 2.5(e) if -
sppropriate. B

definition of mesting In § 2.2(d) “.l‘, -

based on current § 2.5. but has been .
Paragraph (d)(1) clarifes that “joint
conduct of official Commission o
‘business™ does not Include situations i .

but is not conducting agency business as-

of the Commission gives s speech

: concerning agsncy business while other
- membaers are present in the sudience. T
This example Is taken from the :
legislative history of the SBunshine Act.
- H.R Rep. No. 94880, 9¢1h Cong.. 2d -

‘Bess. 8(1976). 8. Rep. No. 94-354. Mth .

. . Cong- st Sess. 18 (1978). A
. Poragraph (d)(2) explains that the -
- lerm “maeeting” does not include the
process of notation voling by circulated

c). The Nnal .

and Regulstions

memorandum for the purpose of
oxpediting considerstion of routine
matters. One comment suggested ths:

the exclusion of notstion voting Is not
consistent with the spirtt of the Sunshine -

“Act. The Commtssion notes that the -~ -~ .-

ctice of nntation voling is provided
5: in the legislative history. and hes -

been specifically spproved by the US. - .

Court of Appesls for the D.C. Circuit.

HR Rep. No. 04-1641.04th Cong.2d =~
Sess. 11 (1070). Common Cousev.

Nucleor Regulatosy Commission. 874

- .24 921. 835 n. €2 (D.C. Cir. 1882) o

- Committes to Blect Lyndon Lo Rouche - B

~v. Faderal Election Commission.}13

. F2d834.847 n. 22 (D.C. Cir. 1979), cernt..

. denied, 444 US. 1074 (1080); = -

- Communicotions System Inc. v. Federo] . .. -

~Communicotions Commission. 883 F.2d R

- 797,800 (D.C.Cir. 1978). e T

_Section 2.3 Generol Rules. AR GRS

. Paragraphs 2.3 (a) and (b) generally - .

- follow current § 3.1. Paragraph 2.3(c) has
been added 10 explain that Commission - = . "

mestings are not part of the formalor =~ - = -

informal record of decision of the -

‘Commission mestings. In response to - P
- saverslcomments madeonthe first - . -
" - version of this provision. It was R

reworded lo clarify that the use of ~ ©

camerss and large electronic recording DN
‘equipment requires advance notice to .-~ A
and coordination with the Press Officer. el
One comment expressed concern eto
-the lack of & policy statementor - SO
‘standards as to how advence noticesnd -~ . -

Commission's meet|
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the Commission’s pest policy of
- openness and sccess. Pooll '
errengements have worked well
informally in the pest. and the space
avsilable for the Press can be expecied
%o improve once the Commission moves
lo new. larger quarters. Hence. formal
guidelines for the Press OMcer are
snnecsssary and could prove to be
" overly restrictive.

Section 24 Exempted Mncimn .

- This section substantially revises and
Feorganizes current § 3.2. Section 2.4
provides a more complete list of matters
tha! may be considered In closed
- Commission meetings. and reorders the
exemptions to conform to thelr
plscement in the Sunshine Act. The
revision also clarifiss the distinction
between meetings required 1o be closed
by statutes other then the Sunshine Act.
and meetings which may be closed
under one of the “discretionary™
exemptions availsble under the
Sunshine Act. This distinction Is :
- significant because the Commission may
waive the discretionary exemptions and
- open up a discussion, whereas the
Commission may not walve a olatutory
requirement of confidentiality. The . -
- axemption claimed also sffects the

manner In which transcripts or tapes of
the discussion will be released once the ,
~ Investigstion is closed snd the matter {s

malter loses its exemption. See 11 CFR
. 26{h). However. the type of exemption

does not affect the procedures to be S
wsed to close the matter to the public. as

 set out in311CFR 28.
- Paragraph 2.4(s) exempts from public -
disclosure matters ‘specifically required

o by statute to be closed. This includes the
Federa! Election Campaign Act of 1971,

8s amended ("FECA"). 2US.C. 431 o1
seq. as well as other statutes which may

~comp--| closure. The FECA exemption Is .-

: . setoutin § 2.4(s)(1). Under 2US.C.

. 437g(8)(12). the Commission {s required
to maintain confidentislity for any
‘notification or investigation that s
Violation of the FECA has occurred.
‘Therelore. the Commission must closs

" discussions of enforcement matters.

Paragraph 2.4(a}(2) explains the scope of
the FECA exemption. It follows the =

~ definition of “notification or
Investigstion™ in current § 3.2(s)(2) by
including section 437g determinations.

issuance of subpoenas. diacussions of

reforrals to the Department of Justice.. -

and sny other matters related to the 4

Commission's enforcement actlmr :

under 13 CPR Part 111. Por exsmple.

discussions of Judit roports are covared
- by this sxemption whenever they sre

- lkely to lead to s compliance sction. =

However. following the format of the _
Sunshine Act. discussions regarding
A b

dvll actions and adjudications sre

- covered by new paregraph § 2.4(b)(7).

~ In some situstions. seversl
exemptions permit closurs of a mesting
For example. discussions of enlorcement
malters thet are exempt from disclosure
under the § 2.4(s) FECA exemption wil}
also be exempt under § 2.4(b) (1) snd (8)
whenever there Is mention of interns|
investigative techniques. such as sudit
thresholds. A waiver of confidentiality

by s respondent would not necessarily

- oliminate the applicstion of § 2.4(s). For -

example. the presencs of other
respondents in the case or ambiguity as
to the extent of the waiver could require

- & continued claim of sxempltion under

§ 2.4(e). Even in cases whers 5 waiver of
confidentiality does appear 1o be
complete. however. other exemptions
may still compe! closure. =
The Commission received seversl
comments that interpreted the firs: -
proposed drafi of § 2.4(a) to meen that
transcripts of enforcement inatters

* would no longer be released. As it was

never the intention of the Commission to
change Its policy of releasing
transcripts. the language that created
the misperception was deleted from the
second dralt of § 24(a). and from the
final rule. Accordingly, transcripts of

enforcement matters will continue 1o be

made public on request once the

no longsr entitled to sxemption. See

fae(b)y). : ;
Paragraph 2.4(b) contains the

remaining Sunshine exemptions that are
- partinent to the Commission's activities.
- They have been reordered from the way

they appear in current § 3.2(b)to
conform to their placement in the
Sunshine Act. In addition. one new’
exemption has been added and the
scope of others has been clarified. y
Paragraph 2.4(b}(1) generally follows
current § 3.2(b)(1)(i) to exempt matters -

_-relsted solely to the Commission's

internal personne' lecisions and

~ Internal rules and practices. However, -
§ 24(b){1) has been supplemented b

. examples to make clear how the :

exemptions may be applied. The
exsmples are based on the legislative

* . history of the Sunshine Act, and recant
- judictal interpretations of the Preedom .

of Information Act. which contains an
identical exemption. The logislative
history of the Sunshine Act indicates
that Congress intended judicial ‘
interpretations of the POIA to spply-to
the Sunshine exemption. H.R. Rep. No. -
94-1441, 94th Cong.. 24 Sess. 15 {1070).
Paragraph (b)(1)(1) 'pmﬁdn that the
internal personnel rules exemption -

sppliss to discussions of materials

prepared predominately for intérnal use

30 OIICOXY-SLPIS- 0008

- obtsined from
-privileged or confidential;

and Regulations 39089 :

where disclosurs would risk
circumvention of Commission
regulations. This is besed on 8 recent
decision ia which the U.S. Court of

- Appeals for the D.C. Circuit held thet o

agency’s training manusl for law »
enforcament personnel was exempt from
disclosure under FOIA because it would
revealinternal investigatory techniques
which. i generally known. would nek
circumvention of agency regulstions.
Crooker v. Bureou of Alcohol, Tobacro

8 Firearms. 870 F.2d 1081, 1073 (D.C. Cur. o

1981). The court relied on the intent of
Congress 16 exempi from disclosure
“operating rules, guidelines. snd
manusls of procedure for Government
investigators. . . .” /d. at 3080, quoling
H.R. Rep. No. 85-1497. 80th Cong.. 2d.
Sess. 10 (1988). On the basis of this .
precedent. the U.S. District Court for the _

‘District of Columbis held that the FEC'»

“threshold requirements for substantia!
complience [with the FECA| are exempt
from disclosurs under FOIA.~ Fund for o
Conservative Majority v. Federo! =~

- Election Commission. Civil Action No.

84-1342. slip op. a1 8 (D.D.C Feb. 28.

. 1983). The court ressoned that the
thresholds for identifying potential sudit .

subjects are predominately internal and
disclosurs “would snable unscrupulous

political commitiees to tallor thetr . - -~

reports to evold being sudited. and
ron statutory reporting requirements
st are not central to the interns!
teview procedures.” /d. at 4=8. L
Therslors. Commission discussions of
the audit-triggering thresholds. or of any
documents revealing the thresholds. or
similar materisls produced for stall use
in enforcementof the FECA
requirements are exempt from public :
disclosure under the Sunshine Act and -

11 CFR24(bl3).

Paragraph 2.4(b)(1)(i1). ‘!ollowil‘u .

current § 3.2(b)(1)(i). explains that the
internal personne! exemption does not

- 8pply to discussions or materials
regarding employess’ deslings with the

public. such as personne! manusls or -

.Commission directives setting forth job

tions or procedures. This provision

) is taken from the legisiative history. H.R.
- .Rep. No. 94-880. 94th Cong.. 2d Sess. 9
(1w78). -

Paragraph 2.4(b)(2) generally follows .

- current § 3.2(b)(1)(iv} in restating the
. exemption provided by the Sunshine Act

for Ninancial or commercial Information
B any person which I3

~ Paragraph 214{b)(3) generally follows
current § 3.2{b){1)(il}. which contains the"
shine exemption for matters

N Anvolving formsl procesdings against s

- specific persos or formal censure of any

person. The leglslative history Indicates




" in sddi
(b)(S). concerning pcnolgal prlncywand .

of crimes or misconduct bifore the -
agency. 8 Rep. No. 94-384. 84th Cong..

351 Sess. 22 (1978). This exemption also

- applies generally whenaver “opening 1o
-the public agency discussions of such
" maltare ""”fr'?r'.’.' harm the -
- parson’s reputstion. agency
doddofnnﬂboécun'kopononofr, :
crime or not 10 censure him the harm
done to the person’s reputation by the -
. open meeting could be very unfair.” /d.
~ This exemption could be invoked, for
- example, {f the Commission wishes to
. consider s possible sthical violation by
. & former Commission employes who
subsequently represents the subject of
on investigation in which the former
employes participated. As indicated by
this example. there may be situations in
- which exemption (b)(3) can be invoked
ition to exemptions (b)(4) and .

- investigatory records.
Paragraph 2.4(b){4) generally lollows
- current § 32(b)1)ili) to provide an
-~ exemption for information of o personal

“... aature where disclosurs would

- constitute s clesrly unwarranted =
- invasion of personal privacy. This.

exemption protects the privacy interests

'~ 0 both members of the public and. .
Co:nmission employees. Hence, It

~ overlsps with the personns! exemption

fo cover & discussion of particular job
descriptions and the upgrading of
positions If the discussion is likely to

_ involve an identifiable employes in that o
.- position. o '

Paragraph 2.¢{b)(s) has been added to

-incorporats exemption ? of the Sunshins - -

Act regerding investigstory records
compliled for law enforcement purposes
where disclosure of thess records -

L ‘would. for exampls. interfere with

= enforcement procesdings or disclose
investigstive techniques and procedures.

 See 3 US.C 882(c)(). The Fund fora. -

- Conservative Majority case, discussed
- . above. focused on whether the -

.- corresponding FOIA exemption prolects
. internal memorands that anplied the
FEC s audit thresholds and review and

C refarral policies In a particular .

- Investigstion. Fund for @ Conservotive
. Mojority v. Federal Election .
- Commission. Civil Action No. 84-1342,

court held that the internal memoranda

_ . are protected by this exemption because -

. they would reveal investigetive
techniques by showing which reporting
- requirementz will be focused upon -
~during tha Investigation. /d. Therefore,

~_ whenever s Commission discussion of a

_ particular mattier is likely to revea] thy

5 thresholds or discuss their application,
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that this hc-ptloo covers discussions

Commission action, so lon: ssthe
- Commission kas not already disclosed
the proposed action or is not required by -

~ before final sction was taken. ‘
Paragraph 2.4(b)(7) follows Sunshine -
~ Act sxemption 10 to permit closure of

- in current § 3.2(s)(2). This revision is
- intended to clarify that discussions of
_ both defensive and offensive litigetion

are included in the exemption.

- considerstions of public interest cannot

‘Section 2.8 Procedurs for Clécim

-separstely for an exemption and must

. 94-1441. 94th Co

: A " cartification that the meet!
- slip op. et -8 (D.D.C. Peb. 28. 1088). The

19 held. This permits the certification to .
. be prepared after the mesting is held In -
“ cases where time does not permit its -

the discussion may be closed 10 the
public. ' ‘ v

Peragraph 2.4(b}(6) generslly follows
current § 3.2(b)(1){iv) to permit closure -
ol meetings when the premeture

. disclosure of information s likely to
© have's considersble sdverse offecton

the implementation of o proposed

law to disclose it prior to final sction. B
For example. an adverse effect could be
expected if discussions concerning
contract negotistions wers made public

discussions concerning the
Commission's participation in s civil

" action or procssding. or an arbitration, |
. of involving & determinstion on the

record sfter opportunity for s hearing.
Paragraph 24(b)(7) replaces the -~
litigation and adjudication sxemptions

Puragraph 2.4(c) revises current -
§ 3.2(b)(2) regarding the Commission’s
assessment of whether the public
interest requires & meeting to be open. - .

The new language more closely = .

conforms to the stetutory Intent thate -
meeting must bs open if the public
interest so requires. regardless of
whether it may be technically exempt

from disclosure under one or more of the A

exemptions in § 2.4(b). However.

be used 10 open mestings closed

‘pursuant to § 2.4(a) because the FECA °
- requires the Commission to maintain

confidentislity with regard to
enforcement activities.

Moetings.

" Parsgraph 2.5(a) icmnlly follows
current § 3.3(a) except that s new
sentence has been added to reflect

Congressional intent that esch portion = -
o lo y walit - provide s procedure under which s -

. Commissioner msy objectto the

of a closed meeting must qualify -

be constdered separately. HR. Rep. No.
.. 2d Sess. 17.(1978).
e Ceners! Counsel's -
maybe
closed. § 2.8(b] generally follows current
§ 3.3(¢). except that the certification
need not be provided before the meeting

With regurd to

preparstion earlier. This paragraph slso
clarifies that the certification s made

. with respect to each ftem on the agends
- rather than “the Commissionsr who

rather than to the meeting as & whols.

PO rev. 81488
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Paragreph 2.5(c) prescribes
edures for voting to close » meeting.
is provision reststes current §3.3.

_ with several significant sdditions.
- Paragraph (c){1) follows current § 3.3(c)

in stating tha! & meeting need not be -
held 10 consider closing & meeting. A

© sentence has been added 1o clarify thet
- the vole may be taken by means of the
. Commission’s notation vote procedures

(presently set forth in FEC Direclive No.

- 82). Paragraph (c}{1Ki) has been added

to clarify that & seperate vote must be

" taken for each particular matter 1o be-

considered in 8 closed meeting.

" Howasver. paragraph (c)1)ii). following

current § 3.3(b). permits & single vote to
be taken if & particulsr ltem will be

--discussed at & series of mee‘ings that

are held within e thirty-dey period. As
the legislative history indicates. this o
provision releases the Commission from -

. voling repeatedly on whether to close .

the same discussion which stretches

~ over more than one mesting. S. Rep. No.

94-334. 04th Cong.. 18t Sess. 27 (1975).

- Paragraph [(c)(3){1i() has been sdded to
distinguish the practics of setting
‘mesting dates from the procedures for

voling 1o close particular ..2ends items. -

It clarifles that the voting priucedures do

not restrict the setting of meeting dates

more than thirty deys in advencs. - X
Paragraph (cX2) generally follows

current § 3.3(c) regarding the ’

- recordation of the vols and the :
‘prohibition of proxies. The Sunshine Act

rohibits a member of the Commission
m voting by proxy for anothés

~ Commissioner or from delegating hisor - .-
her vote or decision-making suthority to L
any other person such as & stafl person.

However. s Commissioner may

~suthorize s staff person to sign the

Commissioner’s name on s circulstion
vole sheet provided that the -

~ Commissioner has given instructions L
- regarding the matter being acted on and
. the stafl member is acting In accordance

wltbthouimtmcﬂom.SnFEC' L

. Directive No. 82 ,

- Paragraph (c)(3) has been added to s

discussion of a particular matter in open .

. ‘or closed session. Such an objection will

be discussed in the next closed mesting. =~

~ Paragraph 2.5(d) generally follows the -

procsdures in current § 3.3(d) regerding
the public snnouncement of a closed .

:meeting. A sentence bas been added to
s pnnr- ph (d)X1X1li) to provide a -

simplified method for indicating

- Comnission personna!l who will be

attending the closed mesting. Under

- Paragraph {d)(1)(iv). the Commission
Secre

tary signs the public statement
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" § 2.6 exemptions. even

- current § 3.4{a} in providi

: '. : m, sl the llcﬂ'h‘."‘ Mndmb h:o ;

o olignsatere ls expressly requl the
Sunshine Act. the om:‘m of lb: -

. Secretary ls sppropriste because the

- Secretery records the vote snd prepares
the statement. Under (d)2). the original

copy of the statement will be

_ sm:cl:'ulud the Commul:lon

tsry and » wi ted In

- the Public l-wrz’(gm“ pos

Puragraph 2.5(e) has been added 10

- implement the provision of the Sunshine -

" Act mu.al grants mmbor; of the public bc.n
- opportunity to request thet ¢ moeting
closed if their interests are directly
affected by the discussion. Under =
paragraph (o) the request must be made

in writing and must be directed 1o the.

Chairman of the Commission. The

requester must specily the particuler

. exemption(s) in § 2.4 that permit the

discussion to be closed. Under § 2.58(e).

the requester may rely on an ;{ the
]
Sunshine Act contemplates reliance on s

- more limited number of exemptions. A
recorded vote on whether to close the
meeting shall be taken. The request
procedures do not give a person whose
interests mey be adversely affected by
disclosure s right to compe! closurs.

- Rather. the Sunshine Act establishes

" these procedures (0 insurs thet sgencies

 do not insdvertently averlook lammu'
- . concerns of personal privacy and’

- confidentislity. 8. Rep. No. 94-354. 94th

. Cong.. 18t Sess. 28 (1978). Thus. the

~ request procedures do not grant eny

- additional rights to participste In -
Commission proceedings. and the o

* requester is not entitled 1o & hearing on
the request. : ‘

. Section 28 Tronscripts and Recordings

- Paragraph 2.6{s) generally follows
that the
- Commission Secrotary shall maintain
~transcripts or electronic recordings of
_ mestings.
. Paragraph 3.4(b). which permitied the
Comnuission to malintsin a detalled set
- of minutes in lieu of a complete
~ franscript or slectronic recording for -
certain closed meetings, has been =

. deleted for sevars| reasons. First, its e

_ spplication is limited to discussions of
" litigstion and other matters sxempted -
© . under 11 CFR 24(b)(7). Second. the
*. minutes thet would be keptare
" considerably more detalled than those
currently prepared. Finally. the

. Commission routinely tapes discussions

exempted under § 2.4[b)7). The ;
Commission has not made use of this
provision in the past and is not likely to
- do so in the future. Deletion of this
~_provision will have no effect on futurs
Commission decislons to reicase anyof
- the minutes it currently keeps. - ,
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_'f Now pouinph 28(b) has besn added
to more fully explain the Commission’s

procedures for releasing transcripts or
recordings of closed mestings once the
relevant exemptinne no longer apply.
This pa-agraph was the subject of

- considerable public comment and hes )
been revised to clarily when and how L

transcripts or tapes sre mads public.

* Paragraph 2.6(b) provides two different .

sets of procedures for releasing
transcripts or tspes. depending on the
exemption claimed for s particular

matter. The Nrst set of procedures, set

~outin § 2.6(b) (1) and (2). spplies to
ltems for which one of the discretionary
.exemptions In § 2.4(b) was claimed. ;

. Under § 2.8{b)(1). the Commission will

determine st the end of the closed

‘mesting whether the sxemption stil] -
- applies. Under § 2.6(b)(2). if the
exemption can no longer be claimed. the
transcript or tape will be reviewsd for - .-

remaining exemptions and thereafter

Commission's Public Records Office.
The other set of procedures. found in ,
§ 2.6(b)(3). applies to materials for
which a § 2.4(s) exemption was claimed.
The § 2.4(a) exemplion covers matters

that are required by statutes other than "
- the Sunshine Act to be kept confidential. :
Since the Federal Blection Campaign -

Act of 1971, as amended. Is one such _
statute, enforcement actions will be
subject to the § 2.8(b)(3) procedures.
Thus. transcripts or tapes of these
matters will be reviewed and made

. available on request when the relevant’

exemptions no longer spply. Seversl
other Federal agencies have also chosen
to review transcripts and releass

materials on request. The Commission.

has taken this spproach because it

_ would be s waste of resources to

routinely review each transcript when -
no one Is likely to evince any interest in’

- most of them. The Commission notes

that § 2.6{b) does not alter the

Commission’s past policies regerding the

releass of transcripts or recordings on -

enforcament matters. If the subject of an

investigstion waives conlldentiality. the
Commisaion will consider whether the

other Sunshine exemptions. the POIA ‘cha

exemptions or other common law

- exemptions spply before making the §

material avsilable.

Paragraph 2.8(b) provides thet . = -
- requests for tranacripts or tapes shall be -

mads and processed in accordancs with
13 CFR Part 5. Section 8.5 provides for

requests io be made through the Public
* Dlsclosurs.Division. Section 8.8 contains
. the fee schedule for such matsrials.
. Seversl comments s

rested that

"» 1085 / Rules end Rejulntlonn., 39973

. indefin

-matter of the meeting \ R
- been added to § 27(s)(1) to indicste that C

the public interest 10 do s0. The

" Commission has decided not to lﬂdudo

such language because it would merely
repeat the fee waiver provision in

' § 8.8(d). That provision is made

spplicable to Sunshine materials

through § 2.8(bX2). ' |
Several comments expressed r.oncemn

 that § 2.8(b] does not specifically permit
" @ccess o transcripts or tapes I« those

who may wish 1o inspect them buetdo
not Jesire 10 obtain s copy. The - o
Commission agrees thet requesters do.

indeed. have this option. Another ‘

‘concern was that requesters may wish

copies of tapes rather than transcripts

for cost remsons. It is by no mesns clear .

whether edited tapes or transcripts will

_ prove to be the less costly alternative. ‘
. The Commission will continue to o

provide public access under s system
that is responsive (G the needs of the .
public while taking into account the

h . meeds. capabilities. and resources of the
made availsble to the public through the Comm| . o

ission. e :
Parsgraph 268(c) generally follows

. current § 3.4(d) regarding the length of
" Hme documents snd ucn:rdln.o will be

kept by the Commission. However, this
paragraph has been slightly reworded to
indicate that materials will be retained
for & minimum of two 'yuu. of one year .
after the conclusion of the matter.

- whichever is later. Although this is the . .~
. minimum amount of time required by the = -

Sunshine Act. the Commission's practice

“ has been 10 maintain an institu:ional

history by‘ retalning such documentation
itely. . : B

Section 2.7 Announcement 6[Maitim .

- .ond Schedule Chonges.

Section 2.7 generally follbﬁl current

- § 3.8 concerning public announcement of

Commission meetirigs and subsequent
=hanges in the time. place or subject
. A sentence has

8 copy of the :ubllc snnouncement will
be posted in the

Act regarding pubdlication of meeting
nges. . Co

Section 28 Annval Report.

Section 2.8 genenally follows current

'} 3.0'except that it more clearly states

- that the annual report to Congress will

* rafloct the Commission’s complisnce o
with the Sunshine Act. and will describe

litigation brought against the

- Commission under the Sunshine Act.

§ 2.8(b) should explicitly provide for the . -

waiver or ndp;ﬂon of fees when it is in-

P00 pev.
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Commission's Public . -
_ Records Office. Paragraph 2.7(d)(2) has
‘ been slightly revised to more closely S
- conform to the language of the Sunshine o



