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FEDERAL ELECTION COMMISSION

11 CFR Part 1
[Notice 1995-4]
Privacy Act; Implementation

AGENCY: Federal Election Commission.
ACTION: Final rule.

SUMMARY: The Federal Election
Commission (“Commission’ or “FEC”’)
is establishing a new system of records
under the Privacy Act of 1974,
“Inspector General Investigative Files
(FEC 12)”, consisting of the
investigatory files of the Commission’s
Office of the Inspector General (“OIG”).
The Commission is exempting this new
system of records from certain
provisions of the Privacy Act of 1974
(“Act”).

EFFECTIVE DATE: February 21, 1995.

FOR FURTHER INFORMATION CONTACT:

Ms. Susan E. Propper, Assistant General
Counsel, 999 E Street NW., Washington,
DC 20463, (202) 219-3690 or (800) 424—
9530.

SUPPLEMENTARY INFORMATION: Elsewhere
in today’s Federal Register, the
Commission is publishing a Notice of
Effective Date of the Notice of New and/
or Revised Systems of Records under
the Privacy Act, 5 U.S.C. 552a, as
amended (published at 59 FR 53977,
October 27, 1994). That Notice
established a new system of records,
FEC 12, “Office of Inspector General
Investigative Files.”

On October 27, 1994, the Commission
published a Notice of Proposed
Rulemaking seeking comments on a
proposal to exempt this new system of
records from certain provisions of the
Act. 59 FR 53946. No comments were
received in response to this Notice.

Statement of Basis and Purpose

Section 1.14. Specific exemptions.
The Privacy Act and the implementing
regulations require, among other things,
that the Commission provide notice
when collecting information, account
for certain disclosures, permit
individuals access to their records, and
allow them to request that the records
be amended. These provisions could
interfere with the conduct of OIG
investigations if applied to the OIG’s
maintenance of the new system of
records.

Accordingly, the Commission is
exempting FEC 12 from these
requirements under sections (j)(2) and
(k)(2) of the Act. Section (j)(2), 5 U.S.C.
552a(j)(2), exempts a system of records
maintained by ““agency or component
thereof which performs as its principal

function any activity pertaining to
enforcement of criminal laws * * *.”
Section (k)(2), 5 U.S.C. 552a(k)(2),
exempts a system of records consisting
of “investigatory materials compiled for
law enforcement purposes,” where such
materials are not within the scope of the
(j)(2) exemption pertaining to criminal
law enforcement.

FEC 12 consists of information
covered by the (j)(2) and (k)(2)
exemptions. The OIG investigatory files
are maintained pursuant to official
investigational and law enforcement
functions of the Commission’s Office of
Inspector General under authority of the
1988 amendments to the Inspector
General Act of 1978. See Pub. L. 100—
504, amending Pub. L. 95-452, 5 U.S.C.
app. The OIG is an office within the
Commission that performs as one of its
principal functions activities relating to
the enforcement of criminal laws. In
addition, the OIG is responsible for
investigating a wide range of non-
criminal law enforcement matters,
including civil, administrative, or
regulatory violations and similar
wrongdoing. Access by subject
individuals and others to this system of
records could substantially compromise
the effectiveness of OIG investigations,
and thus impede the apprehension and
successful prosecution or discipline of
persons engaged in fraud or other illegal
activity.

For these reasons, the Commission is
exempting FEC 12 under exemptions
(j)(2) and (k)(2) of the Privacy Act by
adding a new paragraph (b) to 11 CFR
1.14, the section in which the
Commission specifies its systems of
records that are exempt under the Act.
Where applicable, section (j)(2) may be
invoked to exempt a system of records
from any Privacy Act provision except:
5 U.S.C. 552a(b) (conditions of
disclosure); (c) (1) and (2) (accounting of
disclosures and retention of accounting,
respectively); (e)(4) (A) through (F)
(system notice requirements); (e) (6), (7),
(8), (10) and (11) (certain agency
requirements relating to system
maintenance); and (f) (criminal
penalties). Section (k)(2) may be
invoked to exempt a system of records
from: 5 U.S.C. 552a(c)(3) (making
accounting of disclosures available to
the subject individual); (d) (access to
records); (e)(1) (maintaining only
relevant and necessary information);
(e)(4) (G), (H), and (I) (notice of certain
procedures), and (f) (promulgation of
certain Privacy Act rules). New
paragraph (b) notes these specific
exceptions and exemptions.

Page 425



Update: June 1995

Explanation and Justification for Regulations on
Personal Use of Campaign Funds

Effective Date: April 5, 1995

Federal Register notice: 60 FR 7862
(February 9, 1995)

Page 426



7862

Update: June 1995

Federal Register / Vol. 60, No. 27 / Thursday, February 9, 1995 / Rules and Regulations

FEDERAL ELECTION COMMISSION
[Notice 1995-5]

11 CFR Parts 100, 104 and 113

Expenditures; Reports by Political
Committees; Personal Use of
Campaign Funds

AGENCY: Federal Election Commission.

ACTION: Final rules; transmittal of
regulations to Congress.

SUMMARY: The Federal Election
Commission has revised its regulations
governing the personal use of campaign
funds. These regulations implement
portions of the Federal Election
Campaign Act of 1971, as amended. The
new rules insert a definition of personal
use into the Commission’s regulations.
The rules also amend the definition of
expenditure and the reporting
requirements for authorized committees
in the current regulations.

EFFECTIVE DATES: Further action,
including the announcement of an
effective date, will be taken after these
regulations have been before Congress
for 30 legislative days pursuant to 2
U.S.C. 438(d). A document announcing
the effective date will be published in
the Federal Register.

FOR FURTHER INFORMATION CONTACT:

Ms. Susan E. Propper, Assistant General
Counsel, 999 E Street, NW.,
Washington, DC 20463, (202) 219-3690
or (800) 424-9530.

SUPPLEMENTARY INFORMATION: The
Commission is today publishing the
final text of revisions to its regulations
at 11 CFR parts 100, 104 and 113. These
revisions implement section 439a of the
Federal Election Campaign Act of 1971,
as amended, 2 U.S.C. §431 et seq.
[“FECA” or “the Act”]. Section 439a
states that no amounts received by a
candidate as contributions that are in
excess of any amount necessary to
defray his or her expenditures may be
converted by any person to any personal
use, other than to defray and ordinary
and necessary expenses incurred in
connection with his or her duties as a
holder of Federal office. The new rules
insert a definition of personal use into
Part 113 of the current regulations. The
rules also amend the reporting
requirements for authorized committees
at 11 CFR 104.3, and the definition of
expenditure at 11 CFR 100.8.

The final rules published today are
the result of an extended rulemaking
process. In August of 1993, the
Commission published a Notice of
Proposed Rulemaking [“NPRM”’]
seeking comment on proposed rules
governing the conversion of campaign

funds to personal use. 58 FR 45463
(August 30, 1993). The NPRM contained
a proposed general definition of
personal use, several enumerated
examples, and other provisions for the
administration of the personal use
prohibition. The Commission
subsequently granted a request for a 45
day extension of the comment period.
58 FR 52040 (Oct. 6, 1993). The
Commission received 32 comments
from 31 commenters in response to the
NPRM. The Commission also held a
public hearing on January 12, 1994, at
which it heard testimony from five
witnesses on the proposed rules.

After reviewing the comments
received and the testimony given,
Commission staff prepared draft final
rules, which were considered at an open
meeting held on May 19, 1994. The
Commission also considered at that time
several requests it had received for an
additional opportunity to comment on
the rules before they were finally
promulgated. The Commission decided
to seek additional comment on the
rules, and published a Request for
Additional Comments on August 17,
1994 [“RAC”]. 59 FR 42183 (August 17,
1994). The RAC contained a revised set
of draft rules, including a revised
definition of personal use that differed
significantly from the general definition
set out in the 1993 NPRM. The
Commission received 31 comments
from 34 commenters in response to the
Request.

The comments received provided
valuable information that serves as the
basis for the final rules published today.
Elements of both sets of draft rules have
been incorporated into the final rules.

Section 438(d) of Title 2, United
States Code requires that any rules or
regulations prescribed by the
Commission to carry out the provisions
of Title 2 of the United States Code be
transmitted to the Speaker of the House
of Representatives and the President of
the Senate 30 legislative days before
they are finally promulgated. These
regulations were transmitted to
Congress on February 3, 1995.

Explanation and Justification

The 1979 amendments to the Federal
Election Campaign Act, Pub. L. No. 96—
187, 93 Stat. 1339, 1366—67, amended 2
U.S.C. §439a to prohibit the use of
campaign funds by any person for
personal use, other than an individual
serving as a Member of Congress on
January 8, 1980. Under this provision,
the Commission must determine
whether a disbursement of campaign
funds is a campaign expenditure, a
permissible expense connected to the
duties of a holder of Federal office, or

a conversion to personal use. The
Commission undertook this rulemaking
in an effort to provide additional
guidance on these issues to the
regulated community.

Some of the comments received
contained general observations on the
Commission’s effort to promulgate
personal use rules. Many commenters
expressed general support for the
Commission’s efforts, but other
commenters objected to Commission
action in this area. One commenter
expressed doubt that the Commission
would be able to regulate personal use
with these kinds of rules. A number of
commenters argued that this entire area
should be left to Congress. Two of these
commenters objected to the rulemaking
on the grounds that it is an expansion
of Commission authority that is not
mandated by Congressional action, one
saying Congressional inaction does not
confer jurisdiction on the Commission
to take action.

However, this rulemaking is clearly
within the Commission’s jurisdiction
and authority. Section 438(a)(8) of Title
2 states that “[tlhe Commission shall
prescribe rules, regulations and forms to
carry out the provisions of [the Federal
Election Campaign Act] * * *.” This
rulemaking is an effort by the
Commission to carry out the provisions
of section 439a by more clearly defining
personal use. Thus, it is precisely the
kind of rulemaking contemplated by
Congress when it enacted section
438(a)(8).

In addition, this rulemaking is
prompted, in large part, by more recent
Congressional action, specifically, the
Ethics Reform Act of 1989, Pub. L. No.
101-194, 103 Stat. 1716. Section 504 of
the Ethics Reform Act repealed a
“grandfather” provision that Congress
included in section 439a when it
enacted the personal use prohibition in
1979. This grandfather provision
exempted any person who was a
“Senator or Representative in, or
Delegate or Resident Commissioner to,
the Congress” on January 8, 1980 from
the personal use prohibition. By
repealing the grandfather provision,
Section 504 of the Ethics Reform Act
limited conversions to personal use by
grandfathered Members and former
Members to the unobligated balance in
their campaign accounts on November
30, 1989. It also completely prohibited
conversions of campaign funds by
anyone serving in the 103rd or any later
Congress. Thus, any grandfathered
Members who returned to Congress in
January, 1993 gave up the right to
convert funds to personal use.

Many of the enforcement actions and
advisory opinions the Commission
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addressed before the start of the 103rd
Congress involved persons who,
because they were Members of Congress
on January 8, 1980, were eligible to
convert campaign funds to personal use.
Consequently, the question of whether a
particular disbursement was a legitimate
campaign expenditure or a conversion
of campaign funds to personal use may
not have been fully explored during that
period. A few former Members of
Congress may still be covered by the
grandfather provision and so continue
to be eligible to convert campaign funds
to personal use. These former Members
are not affected by the new rules
published today.

However, the Commission expects
that, in the future, most of the situations
it will address will involve persons who
are not eligible to convert funds to
personal use. This increases the need for
a clear distinction between permissible
uses of campaign funds and
impermissible conversions to personal
use. In an effort to address this need, the
Commission initiated this rulemaking.
The Commission is hopeful that the
promulgation of these rules will provide
much needed guidance to the regulated
community.

This Explanation and Justification
departs from the Commission’s usual
practice of discussing the provisions of
the final rules in numerical order. The
amendments to Parts 100 and 104 are an
outgrowth of the new rules inserted in
part 113. Consequently, part 113 will be
discussed first, in order to place the
amendments to parts 100 and 104 in the
proper context.

Part 113—Excess Campaign Funds and
Funds Donated to Support Federal
Officeholder Activities (2 U.S.C. 439a)

Section 113.1 Definitions (2 U.S.C.
439a)

The final rules insert a definition of
personal use into § 113.1, which
contains the definitions that apply to
Part 113. Part 113 lists the permissible
uses of excess campaign funds and
states that excess funds cannot be
converted to personal use. Under
§113.1(e), candidates can determine
that a portion of their campaign funds
are excess campaign funds. The final
rules treat the use of campaign funds for
personal use as a determination by the
candidate that the funds used are excess
campaign funds. The personal use
definition is inserted as section 113.1(g).

Section 113.1(g) contains a general
definition of personal use. Section
113.1(g)(1) expands on this general
definition. Paragraph (g)(1)(i) contains a
list of expenses that are per se personal
use. Paragraph (g)(1)(ii) explains how
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the Commission will analyze situations
not covered by the list of expenses in
paragraph (g)(1)(i). The remaining
provisions of § 113.1(g) set out specific
exclusions from the definition of
personal use, explain how the definition
interacts with certain House and Senate
rules, and describe the circumstances
under which payments for personal use
expenses by third parties will be
considered contributions.

Section 113.1(g) General Definition

The general definition of personal use
is set out in new paragraph 113.1(g).
Personal use is any use of funds in a
campaign account of a present or former
candidate to fulfill a commitment,
obligation or expense of any person that
would exist irrespective of the
candidate’s campaign or responsibilities
as a Federal officeholder.

Under this definition, expenses that
would be incurred even if the candidate
was not a candidate or officeholder are
treated as personal rather than campaign
or officeholder related. This approach is
based on Advisory Opinions 1980-138
and 1981-2, in which the Commission
said that “expenses which would exist
regardless of an individual’s election to
Federal office are not ‘incidental’ and
may not be paid from campaign funds.”
Advisory Opinion 1981-2. Since not all
cases that raise personal use questions
can be specifically addressed in a rule,
this standard provides a guideline for
the Commission and the regulated
community to use in determining
whether a particular expense is
permissible or prohibited.

The final rules supersede Advisory
Opinion 1976-17, in which the
Commission said that “any
disbursements made and reported by
the campaign as expenditures will be
deemed to be for the purpose of
influencing the candidate’s election.” A
disbursement for campaign funds will
not be deemed to be for the purpose of
influencing an election if the
disbursement is for an expense that is
considered a personal use under these
rules.

The rules supersede Advisory
Opinion 1980-49, in which the
Commission indicated that section 439a
allows a campaign to pay the “personal
living expenses” of the candidate. The
use of campaign funds to pay the
personal living expenses of the
candidate is a prohibited personal use
under these rules. Similarly, the rules
supersede Advisory Opinions 1982-64
and 1976-53, to the extent that they
allowed the use of campaign funds for
living expenses incurred during the
campaign. However, the rules do not
prohibit the use of campaign funds for

campaign or officeholder related meal
expenses or subsistence expenses
incurred during campaign or
officeholder related travel. Generally,
these uses are permissible under
§§113.1(g)(1)(ii) (B) and (C). These
sections will be discussed in detail
below.

In approving the irrespective
definition for inclusion in the final
rules, the Commission returned to the
definition set out in the 1993 NPRM.
The Commission had proposed an
alternative definition in the August
1994 Request for Additional Comments.
Under the alternative definition,
personal use would have been any use
of funds that confers a benefit on a
present or former candidate or a
member of the candidate’s family that is
not primarily related to the candidate’s
campaign or the ordinary and necessary
duties of a holder of Federal office. The
Commission received numerous
comments on both of these definitions.

Many commenters expressed strong
support for the irrespective definition
contained in the final rules. These
commenters said the alternative
definition is vague and would force the
Commission to engage in piecemeal
decisionmaking. Thus, the commenters
said, the alternative definition would be
difficult to enforce, and would not
curtail any of the abuses taking place
under current law. Consequently, the
alternative version would not be an
improvement over the current situation.

In contrast, the commenters who
preferred the alternative version argued
that it uses more established and well
understood principles, and thus would
reduce the likelihood of conflicts with
other laws. They also said it more
closely tracts the statute and more
closely serves the purposes of the Ethics
Reform Act of 1989, Pub. L. No. 101—
194, 103 Stat. 1716 (1989). Two
commenters criticized the irrespective
definition, saying it does not provide
enough guidance and leaves too much
room for regulatory interpretation.
These commenters said the alternative
version would be flexible enough to
accommodate a wide range of political
and campaign activity, and would
preserve the discretion recognized in
the Commission’s previous advisory
opinions.

The irrespective definition is
preferable to the alternative version
because determining whether an
expense would exist irrespective of
candidacy can be done more objectively
than determining whether an expense is
primarily related to the candidacy. If
campaign funds are used for a financial
obligation that is caused by campaign
activity or the activities of an
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officeholder, that use is not personal
use. However, if the obligation would
exist even in the absence of the
candidacy or even if the officeholder
were not in office, then the use of funds
for that obligation generally would be
personal use.

In contrast, determining whether an
expense is primarily related to a
campaign or the duties of an
officeholder, or instead is primarily
related to some other activity, would
force the Commission to draw
conclusions as to which relationship is
more direct or significant. The
Commission has been reluctant to make
these kinds of subjective determinations
in the past. Moreover, any rule that
requires these kinds of determinations
can result in more ad hoc
decisionmaking. The Commission
initiated this rulemaking in order to
reduce piecemeal resolution of personal
use issues, and to provide more
prospective guidance to the regulated
community as to the kinds of uses that
will be considered personal use. The
Commission has concluded that the
irrespective definition will more
successfully achieve these goals.

The general definition of personal use
originally proposed by the Commission
in the 1993 NPRM applied to any use
of campaign funds, regardless of
whether the use benefited the candidate,
a family member, a campaign employee
or an unrelated party. However, under
the revised draft rules set out in the
RAQC, the general definition would have
been more limited. This definition
would have covered only those uses of
campaign funds that benefit the
candidate or members of the candidate’s
family.

The final rules return to the original
approach because this approach is more
consistent with the FECA. Section 439a
states that no campaign funds ‘“may be
converted by any person to any personal
use.” Thus, under the final rules, any
use of campaign funds that would exist
irrespective of the campaign or the
duties of a Federal officeholder is
personal use, regardless of whether the
beneficiary is the candidate, a family
member of the candidate, or some other
person.

Paragraph (g)(1)(i)

Paragraph (g)(1)(i) of the final rules
contains a list of expenses that are
considered personal use. The list
includes household food items, funeral
expenses, clothing, tuition payments,
mortgage, rent and utility payments,
entertainment expenses, club dues, and
salary payments to family members. The
rule assumes that, in the indicated
circumstances, these expenses would

exist irrespective of the candidate’s
campaign or duties as a Federal
officerholder. Therefore, the rule treats
the use of campaign funds for these
expenses as per se personal use.

In adopting a per se list, the
Commission rejected the alternative
approach set out in the RAC. Under the
alternative approach, the expenses on
the list were not presumed to fall within
the general definition of personal use.
Instead, they were merely examples of
expenses to which the “primarily
related” standard would then be applied
on a case by case basis.

Most of the commenters that
addressed this issue preferred the list of
per se personal uses that has been
incorporated into the final rules. These
commenters characterized the
alternative version as a return to case by
case review that would not provide any
useful guidance to the regulated
community and would not make it any
easier to enforce the personal use
prohibition. These commenters urged
the Commission to use the per se
approach and write whatever exceptions
are necessary into the specific
provisions of the list. The Commission
used this approach in drafting the final
rules.

However, two commenters went a
step further. They urged the
Commission to limit the rule to a list of
specific uses that would be personal
use, and eliminate the general definition
of personal use that would apply to
other situations. However, the
Commission decided not to adopt this
approach. It is doubtful that the agency
could draft a complete list of the kinds
of uses that raise personal use issues
under section 439a. In addition, the
Commission has identified some
situations that warrant allocation
between permissible and personal
expenses. See section 5 of the
discussion of paragraph (g)(1)(ii), below.
Therefore, the rules would be
incomplete without a general definition
that could be applied to other situations.

One commenter argued that the per se
list will reduce candidate flexibility in
determining how to use campaign
resources, and urged the Commission to
adopt the alternative proposal because it
strikes what the commenter believes is
the appropriate balance.

However, a list of per se personal uses
is preferable to a list of examples to
which a “primarily related” test would
be applied. By listing those uses that
will be considered personal use and
setting out the exceptions that apply,
the per se list draws a clearer line and
reduces the need or case by case review.
A committee or a candidate can
examine the rules and be much more

certain about what constitutes personal
use.

In contrast, the alternative approach
undercuts the Commission’s efforts to
provide clearer guidance. Under the
alternative approach, the Commission
would have to examine the facts and
circumstances of each situation in order
to determine whether a particular use is
personal use. Thus, the alternative
approach would require more
Commission involvement in the
resolution of personal use issues.

1. Household Food Items and
Supplies. Under paragraph (g)(1)(i)(A) of
the final rules, the use of campaign
funds for household food items and
supplies is personal use. This provision
covers any food purchased for day to
day consumption in the home, and any
supplies purchased for use in
maintaining the household. The need
for these items would exist irrespective
of the candidate’s campaign or duties as
a Federal officeholder. Therefore, the
Commission regards them as inherently
personal and subject to the personal use
ban.

However, this provision would not
prohibit the purchase of food or
supplies for use in fundraising
activities, even if the fundraising
activities take place in the candidate’s
home. Items obtained for fundraising
activities are not household items
within the meaning of this provision.
Similarly, refreshments for a campaign
meeting would not be covered by this
paragraph.

In addition, this provision does not
apply to the use of campaign funds for
meal expenses incurred outside the
home. The use of campaign funds for
these expenses is governed by section
113.1(g)(1)(i1)(B), which will be
discussed further below. Similarly, this
provision does not apply to the use of
campaign funds for subsistence
expenses, that is, food and shelter,
incurred during travel. Section
113.1(g)(1)(i1)(C) specifically addressed
this situation, and will be discussed in
greater detail below.

2. Funeral, Cremation and Burial
Expenses. Paragraph (g)(1)(i)(B) of the
final rules indicates that the use of
campaign funds to pay funeral,
cremation or burial expenses is personal
use. Campaign funds have been used for
these expenses in the past by the estates
of former Members of Congress who
were covered by the grandfather
provision and therefore could convert
campaign funds to personal use. The
Commission believes that these
expenses are inherently personal in
nature, and, under the current state of
the law, should be covered by the
personal use ban. The Commission
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received no comments on this
provision.

Section 113.1(g)(4) of the final rules
contains an exception to the personal
use definition that is relevant here.
Section 113.1(g)(4), which will be
discussed further below, states that gifts
and donations of nominal value made
on special occasions are not personal
use, unless they are made to a member
of the candidate’s family. Under this
provision, campaign funds can be used
to send flowers to a constituent’s funeral
as an expression of sympathy without
violating section 439a. However, if
campaign funds are used to pay for costs
of the funeral, that use is personal use
under paragraph (g)(1)(i)(B).

3. Clothing. Under paragraph
(g)(1)(1)(C) of the final rules, the use of
campaign funds to purchase clothing is
generally personal use. However, the
rule contains an exception for clothing
items of de minimis value that are used
in the campaign. Thus, if a campaign
committee uses campaign funds to
purchase campaign T-shirts and caps
with campaign slogans, the purchase is
not personal use. One commenter
expressed support for this provision.

This rule supersedes Advisory
Opinion 1985-22 to the extent that
opinion can be read to allow the use of
campaign funds for these purposes. In
that opinion, the requester sought to use
campaign funds to purchase
“specialized attire” to wear at
“politically related functions which
[were] both social and official
business.” The Commission concluded
that the requester’s committee could use
the funds for these purposes because the
requester was grandfathered. However,
the language of the opinion suggests that
the use of campaign funds for these
purposes would also have been
permissible if the clothing was to be
used in connection with the campaign.
Under paragraph (g)(1)(i)(C), the use of
campaign funds for these purposes is
personal use.

4. Tuition Payments. Under paragraph
(g)(1)(1)(D) of the final rules, the use of
campaign funds for tuition payments is
personal use. However, this provision
contains an exception that allows a
committee to pay the costs of training
campaign staff members, including
candidates and officeholders, to perform
the tasks involved in conducting a
campaign. The Commission received no
comments on this provision.

The Commission has concluded that
only those tuition payments that fall
within the narrow exception set out in
the rule are campaign related and
should be payable with campaign funds.
Other tuition costs, whether for
members of the campaign staff or other
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persons, are subject to the personal use
prohibition.

5. Mortgage, Rent and Utility
Payments. Paragraph (g)(1)(i)(E) of the
final rules addresses the use of
campaign funds for mortgage, rent or
utility payments on real or personal
property owned by the candidate or a
member of the candidate’s family. In the
past, the Commission has generally
allowed campaigns to rent property
owned by the candidate or a family
member for use in the campaign, so long
as the campaign did not pay rent in
excess of the usual and normal charge
for the kind of property being rented.
See Advisory Opinions 1993-1, 1988—
13, 198542, 1983-1, 1978-80, 1977-12,
and 1976-53.

The new rule changes the
Commission’s policy with regard to
rental of all or part of a candidate or
family member’s personal residence.
Under paragraph (g)(1)(i)(E)(1), the use
of campaign funds for mortgage, rent or
utility payments on any part of a
personal residence of the candidate or a
member of the candidate’s family is
personal use, even if part of the personal
residence is being used in the campaign.
This paragraph supersedes Advisory
Opinions 1988-13, 1985-42, 1983-1
and 1976-53, since they allow the use
of campaign funds for these purposes.

In contrast, paragraph (g)(1)({)(E)(2)
continues the Commission’s current
policy in situations where the property
being rented is not part of a personal
residence of the candidate or a member
of the candidate’s family. Thus, a
campaign committee can continue to
rent part of an office building owned by
the candidate for use in the campaign,
so long as the committee pays no more
than fair market value for the property
usage.

Paragraph (g)(1)(i)(E)(2) is consistent
with Advisory Opinions 1977-12 and
1978-80. It is also consistent with the
result reached in Advisory Opinion
1993-1, in which the Commission
allowed a candidate to rent a storage
shed that was not part of his or her
personal residence for use in the
campaign. However, Advisory Opinion
1993-1 cites Advisory Opinions 1988—
13, 1985—42, and 1983-1 as authority
for this conclusion. As indicated above,
these opinions are superseded by
paragraph (1). Consequently, they
should no longer be regarded as
authority for the result reached in AO
1993-1.

The use of campaign funds to make
mortgage, rent or utility payments on
real or personal property that is not
used in the campaign would be
reviewed under the general definition of
personal use. These expenses

presumably would exist irrespective of
the candidacy, so the use of campaign
funds to pay these expenses would be
personal use.

The Commission received a number
of comments on its proposed rules in
this area. Four commenters urged the
Commission to prohibit all transactions
between the campaign committee and
the candidate, saying that the rules
should require the committee to enter
into arms length transactions with
unrelated third parties. Two of these
commenters said the prohibition should
be extended to transactions with any
member of the candidate’s family unit.
In contrast, four other commenters
urged the Commission to continue to
allow these transactions so long as they
involve bona fide rentals at fair market
value.

The Commission has adopted what is
essentially a middle ground. The rule
prohibits payments for use of a personal
residence because the expenses of
maintaining a personal residence would
exist irrespective of the candidacy or the
Federal officeholder’s duties. Thus, the
rule draws a clear line, and avoids the
need to allocate expenses associated
with the residence between campaign
and personal use.

At the same time, the Commission
believes it is unnecessary to change its
current policy regarding payments for
the use of other property. These
arrangements more closely resemble
arms length transactions in that the
property in question is available on the
open market. Also, these arrangements
generally do not raise the same kinds of
allocation issues. Consequently, so long
as the campaign pays fair market value,
these payments will not be considered
personal use.

It is important to note that paragraph
(g)(1)()(E)(1) does not prohibit the
campaign from using a portion of the
candidate’s personal residence for
campaign purposes. It merely limits the
committee’s ability to pay rent for such
a use. The candidate retains the option
of using his or her personal residence in
the campaign, so long as it is done at no
cost to the committee. The Commission
specifically allowed such an
arrangement in Advisory Opinion 1986—
28. That opinion is not affected by the
new rules.

Nor should this rule be read to
prohibit a campaign committee from
paying the cost of long distance
telephone calls associated with the
campaign, even if those calls are made
on a telephone located in a personal
residence of the candidate or a member
of the candidate’s family. Since these
calls are separately itemized on the
residential telephone bill, they can
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easily be attributed to the campaign
without raising allocation issues.

6. Entertainment. Paragraph
(g)(1)(1)(F) states that the use of
campaign funds to pay for admission to
a sporting event, concert, theater or
other form of entertainment is personal
use, unless the admission is part of a
specific campaign or officeholder
activity.

Several commenters urged the
Commission to impose limits on the use
of campaign funds for admission to
these kinds of events. One suggested
that these uses be prohibited unless they
are part of a bona fide fundraising event,
and said the Commission should require
explicit solicitation of contributions in
order to ensure that fundraising takes
place. Another commenter
recommended that the rule only allow
the use of campaign funds if guests are
present, and then only for the guests’
admissions. A third commenter would
require the candidate to show that the
event was overwhelmingly campaign
related in order to eliminate borderline
cases. A fourth argued that these uses
should only be allowed when the event
is integral to campaign activity, and not
when it is merely an event at which
those present occasionally discuss
campaign related subjects.

Other commenters took a different
view. One commenter argued that
meeting and mingling with supporters is
a legitimate campaign activity, and that
the expenses associated with that
activity are a legitimate campaign
expense. This commenter urged the
Commission to allow the use of
campaign funds for these purposes so
long as the event takes place within the
candidate’s district. Another commenter
said that the rules should allow
committees to buy tickets for these
events and give them to campaign
workers, volunteers, and constituents.

The final rules require that the
purchase of tickets be part of a
particular campaign event or
officeholder activity and not a leisure
outing at which the discussion
occasionally focuses on the campaign or
official functions. This is not intended
to include traditional campaign activity,
such as attendance at county picnics,
organizational conventions, or other
community or civic occasions. This
approach recognizes that these activities
can be campaign or officeholder related.
Moreover, the rules do not require an
explicit solicitation of contributions or
make distinctions based on who
participates in the activity, since this
would be a significant intrusion into
how candidates and officeholders
conduct campaign business.

7. Dues, Fees and Gratuities.
Paragraph (g)(1)(i)(G) of the final rules
provides that using campaign funds to
pay dues, fees or gratuities to a country
club, health club, recreational facility or
other nonpolitical organization is
personal use. Under this rule,
membership dues, greens fees, court
fees or other payments for access to
these clubs are personal use, as are
payments to caddies or professionals
who provide services at the club,
regardless of whether they are club
employees or independent contractors.
However, this rule contains an
exception that allows a candidate
holding a fundraising event on club
premises to use campaign funds to pay
the cost of the event. In this situation,
the payments would be expenditures
rather than personal use.

The Commission received a mix of
comments on this provision. One
commenter supported the rule, but
urged the Commission to make it
stronger by narrowing the exception for
fundraising events. Another commenter
took a different view, saying that a
candidate’s greens fees for golf with
supporters or potential supporters is a
legitimate campaign expense and
should be allowed.

Once again, the rule charts a middle
course. Playing a round of golf or going
to a health club is often a social outing
where the benefits received are
inherently personal. Consequently, the
use of campaign funds to pay for these
activities will generally be personal use.

However, the rule is not so broad as
to limit legitimate campaign related or
officeholder related activity. The costs
of a fundraising event held on club
premises are no different under the
FECA than the costs of a fundraiser held
at another location, so the rule contains
and exception that indicates that
payments for these costs are not
personal use. However, this exception
does not cover payments made to
maintain unlimited access to such a
facility, even if access if maintained to
facilitate fundraising activity. The
exception is limited to payments for the
costs of a specific fundraising event.

The rule also allows a candidate or
officeholder to use campaign funds to
pay membership dues in an
organization that may have political
interests. This would include
community or civic organizations that a
candidate or officeholder joins in his or
her district in order to maintain political
contacts with constituents or the
business community. Even though these
organizations are not considered
political organizations under 26 U.S.C.
§527, they will be considered to have

political aspects for the purposes of this
rule.

8. Salary Payments to the Candidate’s
Family Members. The final rules also
clarify the Commission’s policy
regarding the payment of a salary to
members of the candidate’s family.
Under paragraph (g)(1)(i)(H), salary
payments to a member of the
candidate’s family are personal use,
unless the family member is providing
bona fide services to the campaign. If a
family member provides bona fide
services to the campaign, any salary
payment in excess of the fair market
value of the services provided is
personal use. This rule is consistent
with the Commission’s current policy,
as set out in Advisory Opinion 1992—4.

Several commenters urged the
Commission to take a stricter approach.
Two suggested that the Commission
prohibit salary payments for any
member of the candidate’s household
unit, because the salary could be used
to pay the living expenses of the
candidate. Other commenters urged the
Commission to prohibit salary payments
unless the family member was hired to
perform services that he or she
previously provided in a professional
capacity outside the campaign. Some
commenters expressed concern that the
fair market value standard could be
abused.

In contrast, a number of commenters
urged the Commission to allow these
payments. Two commenters questioned
why family members should be treated
any differently from other employees
who provide legitimate services to the
campaign. One commenter said the test
should be whether the family member is
actually working for the campaign. If so,
salary payments should be allowed.

The Commission agrees with those
commenters that argue that family
members should be treated the same as
other members of the campaign staff. So
long as the family member is providing
bona fide services to the campaign,
salary payments to that family member
should not be considered personal use.
However, the Commission believes
these payments should be limited to the
fair market value of the services
provided. Consequently, the final rules
treat salary payments in excess of that
amount as personal use.

9. Additional Issues. Both the Notice
of Proposed Rulemaking and the
Request for Additional Comments
proposed to treat the use of campaign
funds to pay the candidate a salary as
personal use. This rule would have the
effect of prohibiting candidate salaries,
and would resolve an issue raised in
Advisory Opinion 1992—-1. The
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Commission received numerous
comments on this provision.

Several commenters objected to this
provision and urged the Commission to
allow candidate salaries. Most said that
a prohibition would aggravate existing
inequities between incumbents and
challengers and would create a wealth
test or property qualification for running
for office. These commenters urged the
Commission to allow candidate salaries
in order to level the playing field and
open up the election process to
candidates of modest means. One
commenter strongly believes a
candidate should be able to receive a
reasonable salary based on his or her
experience and the services he or she
renders to the campaign. Many different
proposals for determining the amount of
a candidate’s salary were suggested.

Several other commenters questioned
why full disclosure of salary payments
would not adequately prevent any
unfairness to campaign contributors.
Another commenter argued that
candidates are essentially employees of
the party by whom they are nominated,
and, as such, the party should be
permitted to pay the candidate a salary.

In contrast, two commenters strongly
supported a prohibition on candidate
salaries, saying such a prohibition is
required under section 439a. They urged
the Commission to adopt a blanket rule
prohibiting the use of campaign funds
for this purpose, because permitting
salaries effectively allows the candidate
to use campaign funds to pay his or her
personal living expenses and does away
with the personal use prohibition. These
commenters acknowledged that the
inequities that exist between
incumbents and challengers is a
problem that needs to be rectified.
Nevertheless, they said this inequity
cannot be resolved in this rulemaking
because nothing in section 439a requires
a level playing field. They also argue
that nothing in section 439a justifies
distinguishing between incumbents and
other candidates, and since Members of
Congress would not be allowed to take
a salary from their campaigns in
addition to their Congressional salary,
the statute requires a prohibition on
salary payments to the candidate.

One of these two commenters also
urged the Commission not to try to level
the playing field by reversing what the
commenter described as the
Commission’s policy of requiring
corporate employees to take an unpaid
leave of absence to campaign for office.
This commenter also said that a means
test for payment of candidate salaries
would not work.

The Commission took up the
candidate salary issue when it
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considered the final rules, but could not
reach a majority decision by the
required four affirmative votes. See 2
U.S.C. §437c(c). Consequently, this
issue has not been addressed in the final
rules.

Paragraph (g)(1)(ii)

Paragraph (g)(1)(ii) explains how the
Commission will address other uses of
campaign funds not covered by the per
se list of examples. If an issue comes
before the Commission as to whether a
use not listed in paragraph (g)(1)(i) is
personal use, the Commission will
determine whether the use is for an
expense that would exist irrespective of
the candidate’s campaign or duties as a
Federal officeholder. If so, it will be
personal use unless some other specific
exception applies. These determinations
will be made on a case by case basis.
Committees should look to the general
definition for guidance in determining
whether uses not listed in paragraph
(g)(1)(i) are personal use.

Two commenters expressed concerns
with this approach. One said that case
by case review will cause great
difficulty, and urged the Commission to
allow candidates to explain the
campaign relationship of any use that
may appear to be personal. This
commenter also argued that if the use
reasonably appears to have a campaign
relationship, it should not be personal
use. The other commenter said that this
provision leaves the question of
personal use unsettled, and urged the
Commission to affirm that candidates
have wide discretion over the use of
campaign funds and treat uses outside
the categories contained in the rule as
presumptively permissible.

In contrast, a third commenter
expressed support for this provision if it
is implemented in conjunction with a
general definition of personal use that
uses the irrespective standard.

The Commission is aware of the
problems of case by case
decisionmaking. It has sought to
minimize these problems by
incorporating a list of examples that
specifically addresses the most common
personal use issues into the final rules.

However, the Commission cannot
anticipate every type of expense that
will raise personal issues. Thus, the
Commission cannot create a list that
addresses every situation. Furthermore,
some expenses that do raise personal
use issues cannot be characterized as
either personal or campaign related in
the majority of situations, so they
cannot be addressed in a per se list.
Consequently, it is necessary to have a
plan for addressing situations not
covered by the per se list. The

Commission is including paragraph
(g)(1)(ii) in the rules to provide guidance
to the regulated community as to how
these situations will be handled. Should
a personal use issue arise, the candidate
and committee will have ample
opportunity to present their views. The
Commission, however, reaffirms its
long-standing opinion that candidates
have wide discretion over the use of
campaign funds. If the candidate can
reasonably show that the expenses at
issue resulted from campaign or
officeholder activities, the Commission
will not consider the use to be personal
use.

The Notice of Proposed Rulemaking
sought comments on other uses of
campaign funds that sometimes raise
personal use issues. In particular, the
Commission encouraged commenters to
submit their views on when the use of
campaign funds for legal expenses, meal
expenses, travel expenses and vehicle
expenses would be personal use.

Because the use of campaign funds for
these expenses can raise serious
personal use issues, the Commission
attempted to draft specific provisions on
these uses and incorporate them into
section 113.1(g)(1)(i). However, the
Commission’s efforts to craft language
that would distinguish permissible uses
from those subject to the prohibition
generated rules that could have proved
very confusing for the regulated
community. Consequently, the
Commission opted for a simpler
approach. The Commission will address
any issues raised by the use of campaign
funds for these expenses by applying
the general definition on a case by case
basis. Thus, the use of campaign funds
for these expenses will be personal use
if the expense would exist irrespective
of the candidate’s campaign or duties as
a Federal officeholder.

Legal, meal, travel and vehicle
expenses are listed under paragraph
(g)(1)(ii) as examples of uses that will be
reviewed on a case by case basis. The
Commission has inserted this list in the
final rules in order to make it clear how
issues involving the use of campaign
funds for these expenses will be
handled. These provisions, and the
comments received in response to the
NPRM, are discussed in detail below.

1. Legal expenses. Paragraph
(g)(1)(ii)(A) indicates that issues
regarding the use of campaign funds for
legal expenses will be addressed on a
case by case basis using the general
definition of personal use. One
commenter argued that legal expenses
should be per se personal use except
when they are incurred in ensuring
compliance with the election laws. This
commenter also urged the Commission
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to prohibit contributions to the legal
defense funds of other candidates.

Treating legal expenses other than
those incurred in ensuring compliance
with the election laws as per se personal
use is too narrow a rule. A committee
or a candidate could incur other legal
expenses that arise out of campaign or
officeholder activities but are not related
to compliance with the FECA or other
election laws. For example, a committee
could incur legal expenses in its
capacity as the employer of the
campaign staff, or in its capacity as a
contracting party in its dealings with
campaign vendors. Consequently, the
Commission has decided that issues
raised by the use of campaign funds for
a candidate’s or committee’s legal
expenses will have to be addressed on
a case by case basis.

However, legal expenses will not be
treated as though they are campaign or
officeholder related merely because the
underlying legal proceedings have some
impact on the campaign or the
officeholder’s status. Thus, legal
expenses associated with a divorce or
charges of driving under the influence
of alcohol will be treated as personal,
rather than campaign or officeholder
related.

2. Meal Expenses. Paragraph
(g)(1)(i1)(B) indicates that issues
regarding the use of campaign funds for
meal expenses will be addressed on a
case by case basis using the general
definition of personal use. One
commenter thought payments for meals
should be strictly limited, and
recommended that the Commission
prohibit the use of campaign funds to
pay for meals that are not directly
related to the campaign. Another
commenter suggested the Commission
follow the Internal Revenue Service
approach for business meals, and allow
the use of campaign funds if guests are
present. Under this approach, family
members would not qualify as guests, so
campaign funds could not be used to
pay for their meals.

A third commenter expressed doubt
that persons who use campaign funds
for entertainment actually discuss
campaign business while the event is
going on. The commenter said that,
although these situations often involve
face to face fundraising and therefore
are campaign related, the Commission
should require candidates to show that
the event is overwhelmingly campaign
related in order to eliminate borderline
cases. A fourth commenter would
require that the meal involve an explicit
solicitation of contributions in order to
allow use of campaign funds.

In contrast, two commenters objected
to limits on the use of campaign funds
for these purposes.

The Commission is aware of the
potential for abuse in the use of
campaign funds to pay for meal
expenses. However, the Commission
sought to establish a rule that would
effectively curb these abuses without
making it difficult to conduct legitimate
campaign or officeholder related
business. Consequently, the
Commission has decided to address
these situations on a case by case basis
using the general definition of personal
use.

Under this approach, the use of
campaign funds for meals involving face
to face fundraising would be
permissible. Presumably, the candidate
would not incur the costs associated
with this activity if he or she were not
a candidate. In contrast, the use of
campaign funds to take the candidate’s
family out to dinner in a restaurant
would be personal use, because the
family’s meal expenses would exist
even if no member of the family were
a candidate or an officeholder.

It should be noted that this provision
applies to meal expenses incurred
outside the home. It does not apply to
the use of campaign funds for
household food items, which are
covered by section 113.1(g)(1)(i)(A). Nor
does it apply to subsistence expenses
incurred during campaign or
officeholder related travel. These
expenses will be considered part of the
travel expenses addressed by paragraph
()(1)(i)(C).

3. Travel Expenses. Paragraph
(g)(1)(iii)(C) indicates that the use of
campaign funds for travel expenses,
including subsistence expenses incurred
during travel, will be addressed on a
case by case basis using the general
definition of personal use.

One commenter said that the rules
should prohibit the use of campaign
funds for expenses that are collateral to
travel, such as greens fees, ski lift tickets
and court time. This commenter also
said the rules should prohibit the use
the campaign funds for pleasure or
vacation trips or extensions of campaign
or officeholder related trips. Another
commenter urged the Commission to
adopt a two part test for travel expenses
which would allow them only if the
travel is predominantly for permissible
purposes and the trip is necessary for
the fulfillment of those purposes. This
commenter also urged the Commission
to prohibit the payment of per diems,
since they allow campaigns to use
campaign funds without disclosing how
they are used.

As will be discussed further below
(see section 5 on “mixed use’’), the final
rules do prohibit the use of campaign
funds for personal expenses collateral to
campaign or officeholder related travel
by treating these uses as personal use
unless the committee is reimbursed.
However, the Commission has decided
against adopting the two part test
suggested, because it would require
closer review of a candidate’s or
officeholder’s travel to determine the
predominant purpose or necessity of a
particular trip. This approach has been
rejected, and is a departure from the
analysis under the irrespective standard.

The Commission has also decided
against imposing limits on per diem
payments, since the Commission has a
long-standing policy of allowing these
payments, see Advisory Opinion 1984—
8, and because these limits would be
impractical and would impose
unreasonable burdens on candidates
and committees. However, per diem
payments must be used for expenses
that meet the general standard. They
cannot be converted to personal use.

4. Vehicle Expenses. Paragraph
(g)(1)(ii)(D) indicates that issues
regarding the use of campaign funds for
vehicle expenses will be addressed on a
case by case basis using the general
definition of personal use. However, the
rule contains an exception for vehicle
expenses of a de minimis amount. Thus,
vehicle expenses that would exist
irrespective of the candidate’s campaign
or duties as a holder of Federal office
will be personal use, unless they are a
de minimis amount. If these expenses
exceed a de minimis amount, the
person(s) using the vehicle for personal
purposes must reimburse the committee
for the entire amount associated with
the personal use. See section 5 on
“mixed use,” below.

One commenter urged the
Commission to make the vehicle
expense provision more specific by
defining de minimis and setting a
specific cents per mile reimbursement
amount. This commenter also urged the
Commission to include a limit on
payments for the candidate’s personal
vehicle.

The Commission is sensitive to the
difficulties that candidates and
committees would face in completely
eliminating all vehicle uses that confer
a personal benefit. Consequently, the
Commission has sought to carefully
craft a rule that will provide a
mechanism for addressing apparent
abuses of campaign vehicles without
imposing unrealistic burdens on
candidates and committees. The
Commission has decided not to impose
the more specific requirements
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suggested by the commenter. Instead, it
will review the facts of a particular case
in order to determine whether personal
use has occurred. The Commission will
make use of the de minimis concept by
assessing whether the amount of
expenses associated with personal
activities is significant in relation to the
overall vehicle use.

While the comments focused on the
use of campaign funds to pay for
expenses associated with the
candidate’s personal vehicle, the rule
applies to the use of campaign funds for
expenses associated with any vehicle,
regardless of whether it is owned or
leased by the committee or the
candidate. Because the expenses
associated with a personal vehicle
usually exist irrespective of the
candidacy or the officeholder’s duties,
the use of campaign funds for these
expenses will generally be considered
personal use.

5. Mixed Use. Paragraphs (g)(1)(ii) (C)
and (D) also explain the Commission’s
policy regarding the use of campaign
funds for travel and vehicle expenses
associated with a mixture of personal
and campaign or officeholder related
activities.

Under paragraph (c), if a campaign
committee uses campaign funds to pay
expenses associated with travel that
involves both personal activities and
campaign or officeholder related
activities, the incremental expenses that
result from the personal activities are
personal use, unless the person(s)
benefiting from this use reimburse(s) the
campaign within thirty days for the
amount of the incremental expenses.

Paragraph (D) contains a similar rule
regarding vehicle expenses. However,
this rule does not apply to vehicle
expenses that are a de minimis amount.
If the vehicle expenses associated with
personal activities exceed a de minimis
amount, the person(s) using the vehicle
for personal activities must
reimburses(s) the campaign within
thirty days for the entire amount
associated with the personal activities.
Otherwise, the use of campaign funds
for the vehicle expenses is personal use.
This approach is consistent with
Advisory Opinions 1984-59 and 1992—
12.

For example, under paragraph (C), if
a Member of Congress travels to Florida
to make a speech in his or her official
capacity, and stays an extra week there
to enjoy a vacation, the Member’s
campaign committee can pay the
Member’s transportation costs and the
subsistence costs necessary for making
the speech. However, if the committee
pays the cost of the entire trip,
including the expenses incurred during
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the extra week of vacation, the Member
is required to reimburse the committee
for the expenses incurred during this
extra week. This includes the hotel and
meal expenses for the extra week along
with any entertainment expenses
incurred during this time that are
included in the amount paid by the
committee.

Of course, the reimbursement need
only cover the incremental costs of the
personal activities, that is the increase
in the total cost of the trip that is
attributable to the extra week of
vacation. Thus, if the vacation and the
speech take place in the same location,
the Member is not required to reimburse
the committee for any portion of the
airfare, since that expense would have
been incurred even if the trip had not
been extended. See Advisory Opinion
1993-6.

On the other hand, if the Member
travels to one location to make the
speech, travels on to another location
for the vacation, and then returns to his
or her point of origin, the Member is
required to reimburse the committee for
the increase in transportation costs
attributable to the vacation leg of the
trip. The increased costs would be
calculated by determining the cost of a
fictional trip that includes only the
campaign and officeholder related stops,
that is, a trip that starts at the point of
origin, goes to every campaign related or
officeholder related stop, and returns to
the point of origin. The difference
between the transportation costs of this
fictional, campaign related trip and the
total transportation costs of the trip
actually taken is the incremental cost
attributable to the personal leg of the
trip.

These rules apply to any Federal
candidate or officeholder. Thus,
challengers are also required to
reimburse their committees for any
personal travel expenses that are paid
with campaign funds.

These principles also apply to vehicle
expenses for a trip that involves both
campaign or officeholder related
activities and personal activities in
excess of a de minimis amount. If the
personal activities are more than a de
minimis portion of the trip, the person
using the vehicle is required to
reimburse the committee for the
difference between the total vehicle
expenses incurred during the trip and
the amount that would be incurred on
a fictional trip that only includes the
campaign or officeholder related stops.
Section 106.3(b) of the Commission’s
regulations sets out a method for
allocating campaign and non-campaign
related vehicle expenses. Advisory
Opinion 1992-34 contains an example

of how this allocation mechanism
works.

The Commission notes that if the
person benefiting from the use of
campaign funds for personal travel or
vehicle expenses makes a timely
reimbursement under this section, that
reimbursement is not a contribution
under the Act. However, if a
reimbursement required under this
section is made by a person other than
the person benefiting, it may be a
contribution under § 113.1(g)(6). Section
113.1(g)(6) will be discussed further
below.

Section 113.1(g)(2) Charitable
Donations

Section 113.1(g)(2) indicates that
donations of campaign funds to
organizations described in section
170(c) of the Internal Revenue Code are
not personal use, so long as the
candidate does not receive
compensation from the recipient
organization before it has expended the
entire amount donated for purposes
unrelated to the candidate’s personal
benefit. Compensation does not include
reimbursements for expenses ordinarily
and necessarily incurred on behalf of
such organization by the candidate. This
provision is based on the approach
taken by the Commission in Advisory
Opinion 1983-27, and is consistent with
subsequent Commission treatment of
charitable donations made with
campaign funds. See Advisory Opinions
1986-39 and 1993-22. The Commission
received no comments on this
provision.

Section 113.1(g)(3) Transfers of
Campaign Assets

Under § 113.1(g)(3), the sale or other
transfer of a campaign asset is not
personal use so long as the transfer is for
fair market value. This provision seeks
to limit indirect conversions of
campaign funds to personal use. An
indirect conversion occurs when a
committee sells an asset for less than the
asset’s actual value, thereby essentially
giving part of the asset to the purchaser
at no charge. Section 113.1(g)(3) limits
these conversions by requiring these
transactions be for fair market value.

Section 113.1(g)(3) also seeks to limit
indirect conversions to personal use by
ensuring that any depreciation in the
value of an asset being transferred is
properly allocated between the
committee and the purchaser. Many
assets such as vehicles and office
equipment depreciate dramatically
immediately after they are purchased. If
a campaign committee purchases an
asset, uses it during a campaign season,
and then sells it to the candidate at its
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depreciated fair market value, the
candidate receives the asset at a
substantially reduced cost but with
significant time remaining in its useful
life. Thus, the cost of the depreciation
falls disproportionately upon the
campaign committee. This would
effectively be a conversion of campaign
funds to personal use.

Section 113.1(g)(3) addresses this
situation by requiring that any
depreciation that takes place before the
transfer be allocated between the
committee and the purchaser based on
the useful life of the asset. Thus, the
committee should absorb only that
portion of the depreciation that is
attributable to the time period during
which it uses the asset. This approach
is consistent with Advisory Opinion
1992-12, in which the Commission
required a Congressman who was
assuming a lease of a van from his
campaign committee to ‘“accept a pro
rata share of the financial obligations
and charges attending the lease * * *.”
The Commission also noted that “the
lease may provide for a discount on the
purchase price of the van at the
conclusion of the agreement. In that
event, a portion of the discount may
belong to the committee.” Advisory
Opinion 1992-12, n.3.

Two commenters expressed views on
this provision. One commenter argued
that, even if the asset’s depreciation is
allocated between the committee and
the purchaser, the purchaser is still
getting a bargain. This commenter urged
the Commission to require the
committee to sell its assets to third
parties and use the proceeds to pay
campaign debts or to make
contributions to charities.

The Commission has decided not to
require committees to sell their assets
only to third parties, because such a
requirement would not serve the
purposes of the personal use
prohibition. Section 439a prohibits
conversions of campaign funds to any
person’s personal use. Thus, a violation
of section 439a occurs whenever an
asset is transferred for less than fair
market value. It makes no difference
whether the purchaser is the candidate
or an unrelated third party.
Consequently, a rule that requires that
all transfers of campaign assets be for
fair market value will fully serve the
purposes of section 439a.

Section 113.1(g)(4) Gifts

As indicated above, the final rules
generally apply with equal force to uses
of campaign funds that benefit third
parties as they do to uses of campaign
funds that benefit the candidate or a
member of the candidate’s immediate

family. However, the final rules also
contain a provision that allows a
committee to use campaign funds to
benefit constituents or supporters on
certain occasions without violating the
personal use prohibition. Section
113.1(g)(4) indicates that gifts or
donations of nominal value given on
special occasions to persons other than
family members of the candidate are not
personal use. This will allow a
committee to use campaign funds to
send flowers to a constituent’s funeral
without violating the personal use
prohibition.

The Commission recognizes that
candidates and officeholders frequently
send small gifts to constituents and
supporters on special occasions as
gestures of sympathy or goodwill, and
that such an expense would not exist
irrespective of the candidate’s or
officeholder’s status. The Commission
has included this provision in the rules
to specifically indicate that the use of
campaign funds for this purpose is
permitted.

However, the exception does not
cover gifts that are of more than nominal
value. For example, using campaign
funds for other expenses associated with
special occasions, such as the funeral
and burial expenses covered under
section 113.1(g)(1)(i)(B), would be
personal use. Nor does this exception
allow the committee to use campaign
funds to send gifts to members of the
candidate’s family. Presumably, the
candidate would give such a gift
irrespective of whether he or she were
a candidate or Federal officeholder.
Therefore, the use of campaign funds for
such a gift would be personal use.

Section 113.1(g)(5) Political or
Officially Connected Expenses

Section 113.1(g)(5) explains how the
personal use rules interact with the
rules of the U.S. House of
Representatives and the United States
Senate. Under House rules, a Member
“shall convert no campaign funds to
personal use * * * and shall expend no
funds from his campaign account not
attributable to bona fide campaign or
political purposes.” House Rule 43,
clause 6. Senate Rule 38 also prohibits
personal use, but allows a Member to
use campaign funds to defray “‘expenses
incurred * * * in connection with his
official duties.” Senate Rule 38, clause
1(a). Thus, these rules allow Members to
use campaign funds for what are
described as “political” and “officially
connected” expenses. Several
commenters have raised the question of
how the personal use rules would apply
to the use of campaign funds for these
purposes.

Section 113.1(g)(5) indicates that the
use of campaign funds for a political or
officially connected expense is not
personal use to the extent that it is an
expenditure under 11 CFR 100.8 or an
ordinary and necessary expense
incurred in connection with the duties
of a holder of Federal office. The rule
also reiterates that any use of funds that
would be personal use under
§113.1(g)(1) will not be considered an
expenditure or an ordinary and
necessary expense incurred in
connection with the duties of a Federal
officeholder.

One commenter urged the
Commission to be consistent with
House and Senate rules in this area,
saying that, since House rules
specifically allow Members to use
campaign funds for political expenses,
the Commission’s rules should
specifically exclude these uses from the
definition of personal use. Two other
commenters agreed, and urged the
Commission not to introduce additional
confusion into this area.

In contrast, two commenters rejected
the suggestion that the Commission
should defer to House and Senate rules
in this area. They asserted that
enforcement of the personal use ban is
the Commission’s responsibility, and
that, since Congressional precedents are
based on rules with different language
than section 439a, the Commission
should not look to those precedents for
guidance.

Other commenters expressed their
views on the specific language of the
rule. One commenter urged the
Commission to treat what the
commenter referred to as campaign
disbursements and political
disbursements as synonymous, and to
treat what the commenter referred to as
political and officially connected
expenses as permissible ordinary and
necessary expenses under section 439a.
Another commenter criticized the
provision as tautological, and cited this
as an area in which the Commission
should reaffirm that candidates and
officeholders have wide discretion.

Two commenters said the rule is an
improvement over a previous draft that
was read to have ceded authority for
determining whether uses by
incumbents are personal use to the
House and Senate. However, one said
that the rule still defers too much to
Congress because it still says political
and officially connected expenses are
not personal use to the extent that they
are expenditures or the ordinary and
necessary expenses of a Federal
officeholder. The other commenter said
the rule is acceptable so long as the list
of uses is truly a per se list.
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The Commission recognizes that the
existence of two sets of rules creates the
potential for confusion. However, the
Commission cannot create a blanket
exclusion from personal use for all uses
that qualify as a political or officially
connected expense under Congressional
rules. Congress has given the
Commission the authority to interpret
and enforce the personal use prohibition
in section 439a. Creating an exclusion
for all political or officially connected
expenses would effectively be an
abdication of that authority, particularly
since section 439a uses different
standards than House and Senate rules
for determining whether a particular use
of campaign funds is permissible.

Nevertheless, the Commission
anticipates that, in most circumstances
other than those specifically addressed
in the rules, political and officially
connected expenses will be considered
ordinary and necessary expenses
incurred in connection with the duties
of a Federal officeholder, as that term is
used under the FECA. As such, they
will not be personal use under
§113.1(g)(1). In other circumstances,
political and officially connected
expenses may be expenditures under
the Act, and therefore clearly
permissible. In short, the Commission
does not anticipate a significant number
of conflicting results under these rules.

The Commission notes that the FY
1991 Legislative Branch Appropriations
Act (Pub. L. 101-520) provides that
“official expenses” may not be paid
from excess campaign funds. Thus, even
though 2 U.S.C. §439a, House Rule 43,
and Senate Rule 38 contemplate the use
of campaign funds for “ordinary and
necessary expenses,” ‘“political
purposes,” and expenses “‘in connection
with” official duties, guidance regarding
the scope of the Legislative Branch
Appropriations Act provision referred to
above should be sought by persons
covered.

Section 113.1(g)(6) Third Party
Payments of Personal Use Expenses

Section 113.1(g)(6) sets out
Commission policy on payments for
personal use expenses by persons other
than the candidate or the candidate’s
committee. Generally, payments of
expenses that would be personal use if
made by the candidate or the
candidate’s committee will be
considered contributions to the
candidate if made by a third party.
Consequently, the amount donated or
expended will count towards the
person’s contribution limits. However,
no contribution will result if the
payment would have been made
irrespective of the candidacy. The final
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rule contains three examples of
payments that will be considered to be
irrespective of the candidacy.

Several commenters expressed views
on this provision. Three commenters
objected to it, arguing that it is
inconsistent to say that the use of
campaign funds for certain expenses is
personal use when those expenses are
not campaign related, while at the same
time saying that payments for those
same expenses by third parties are
contributions because they are being
made for the purpose of influencing an
election. Two of these commenters
recommended that the Commission
reverse its existing policy and allow
corporate employers to pay employee-
candidates a salary during the campaign
in order to level the playing field.

Another commenter objected to this
provision, saying that third parties
should be allowed to pay the personal
living expenses of a candidate who loses
his or her salary upon becoming a full
time candidate, subject to three
conditions: (1) The payments are
disclosed and limited as in-kind
contributions under the FECA; (2) the
payments are for essential living
expenses; and (3) the total payments
and the candidate’s salary during the
campaign period do not exceed his or
her average monthly salary over the
previous year, or that of an incumbent
Member of Congress.

In contrast, one commenter approved
of this provision. Another commenter
urged the Commission to flatly prohibit
these payments rather than treating
them as contributions, saying that third
parties should not be able to label as
contributions payments that could not
be made by the committee itself.

The Commission has decided to treat
payments by third parties for personal
use expenses as contributions subject to
the limits and prohibitions of the Act,
unless the payment would have been
made irrespective of the candidacy. If a
third party pays for the candidate’s
personal expenses, but would not
ordinarily have done so if that candidate
were not running for office, the third
party is effectively making the payment
for the purpose of assisting that
candidacy. As such, it is appropriate to
treat such a payment as a contribution
under the Act. This rule follows
portions of Advisory Opinions 1982—-64,
1978-40, 1976-70 and the
Commission’s response to Advisory
Opinion Request 1976—84. The
Commission understands the concerns
about the inequities between
incumbents and challengers expressed
by the commenters in relation to this
provision and other aspects of this
rulemaking. However, the FECA is not

intended to level the playing field
between incumbents and challengers.
See Buckley v. Valeo, 424 U.S. 1, 48-49
(1976).

If the payment would have been made
even in the absence of the candidacy,
the payment should not be treated as a
contribution. Section 113.1(g)(6)
excludes payments that would have
been made irrespective of the
candidacy, and sets out three examples
of such payments. These examples
protect a wide range of payments of
personal use expenses from being
treated as contributions. Other
situations will be examined on a case by
case basis.

First, the final rule excludes payments
to a legal expense trust fund established
under House and Senate rules. House
and Senate rules provide Members of
Congress with a mechanism they can
use to accept donations to pay for legal
expenses. The final rule places
donations to these funds outside the
scope of the contribution definition of
the FECA. Donations to other legal
defense funds will be examined on a
case by case basis.

Second, the final rule excludes
payments made from the personal funds
of the candidate, as defined in 11 CFR
110.10(b). Section 110.10 allows
candidates for Federal office to make
unlimited expenditures from personal
funds, as defined in paragraph (b) of
that section. Thus, if a payment by a
third party is made with the candidate’s
personal funds, the payment will not be
considered a contribution that is subject
to the limits and prohibitions of the Act.
Similarly excluded from contribution
treatment under this provision are
payments made from an account jointly
held by the candidate and a member of
the candidate’s family.

Finally, the rule indicates that a third
party’s payment of a personal use
expense will not be considered a
contribution if payments for that
expense were made by the third party
before the candidate became a
candidate. If the third party is
continuing a series of payments that
were made before the beginning of the
candidacy, the Commission considers
this convincing evidence that the
payment would have been made
irrespective of the candidacy, and
therefore should not be considered a
contribution. For example, if the parents
of a candidate had been making college
tuition payments for the candidate’s
children, the parents could continue to
do so during the candidacy without
making a contribution.

It should be noted, however, that the
exclusion for payments made before the
candidacy contains a caveat for
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compensation payments. Compensation
payments that were made before the
candidacy and continue during the
candidacy will be considered
contributions to the candidate unless
three conditions are met: the
compensation results from bona fide
employment that is genuinely
independent of the candidacy, the
compensation is exclusively in
consideration of services provided by
the candidate as part of the
employment, and the compensation
does not exceed the amount that would
be paid to a similarly qualified person
for the same work over the same period
of time. The Commission assumes that,
when these three conditions exist, the
compensation payment would have
been made irrespective of the candidacy
and should not be treated as a
contribution. This rule is based on
Advisory Opinion 1979-74, and is
consistent with Advisory Opinions
1977-45, 1977-68, 1978—6 and 1980—
115.

Section 113.1(g)(7) Members of the
Candidate’s Family

Section 113.1(g)(7) lists the persons
who are members of the candidate’s
family for the purposes of §§113.1(g)
and 100.8(b)(22). This list is significant
for several provisions of the rules.
Under § 113.1(g)(7), the candidate’s
family includes those persons
traditionally considered part of an
immediate family, regardless of whether
they are of whole or half blood.
Consistent with the laws of most states,
the rules make no distinction between
biological relationships and
relationships that result from adoption
or marriage. The grandparents of the
candidate are also considered part of the
candidate’s family. Finally, the
candidate’s family also includes a
person who has a committed
relationship with the candidate, such as
sharing a household and mutual
responsibility for each other’s welfare or
living expenses. These persons will be
treated as the equivalent of the
candidate’s spouse for the purposes of
these rules.

Section 113.2 Use of Funds (2 U.S.C.
439a)

The final rules also contain an
amendment to the list of permissible
uses of excess campaign funds
contained in 11 CFR 113.2. The
amendment specifically indicates that
certain travel costs and certain office
operating expenditures will be
considered ordinary and necessary
expenses incurred in connection with
the duties of a Federal officeholder.

The costs of travel for a Federal
officeholder and an accompanying
spouse who are participating in a
function that is directly connected to
bona fide official responsibilities will be
considered ordinary and necessary
expenses. 11 CFR 113.2(a)(1). The rule
cites fact-finding meetings and events at
which the officeholder makes an
appearance in an official capacity as
examples of functions covered by the
rule. Note that spouse travel for
campaign purposes continues to be a
permissible expense.

In addition, the costs of winding
down the office of a former Federal
officeholder for six months after he or
she leaves office will be considered
ordinary and necessary expenses. 11
CFR 113.2(a)(2). Consequently, the use
of excess campaign funds to pay for
these expenses is permissible.

The Commission notes that the FY
1991 Legislative Branch Appropriations
Act (Pub. L. 101-520) provides that
“official expenses” may not be paid
from excess campaign funds. Thus, even
though 2 U.S.C. § 439a, House Rule 43,
and Senate Rule 38 contemplate the use
of campaign funds for “ordinary and
necessary expenses,” “political
purposes,” and expenses “‘in connection
with” official duties, guidance regarding
the scope of the Legislative Branch
Appropriations Act provision referred to
above should be sought by persons
covered.

1. Travel Costs. Several commenters
criticized the travel cost provision. One
commenter thought Members of
Congress received a stipend for these
expenses, and argued that campaign
funds should not be used for this
purpose. Another commenter urged the
Commission to only allow the use of
campaign funds for travel between
Washington, D.C. and the Member’s
district. A third commenter argued that
the provision allowing travel expenses
for a Member’s spouse should be
deleted because it creates confusion,
and opens a loophole because it does
not require the Member to demonstrate
that the spouse participated in the
official function.

One commenter urged the
Commission to allow the use of
campaign funds to defray expenses
connected to officeholder duties,
including travel, as permitted under
House rules.

The Commission has concluded that
the expenses of both the officeholder
and the officeholder’s spouse should be
permitted. If an officeholder incurs
expenses in traveling to a function that
is directly connected to his or her bona
fide official responsibilities, those
expenses clearly would not exist

irrespective of his or her duties as a
Federal officeholder. As such, the use of
campaign funds for those expenses
would not be personal use under section
113.1(g)(1).

The Commission also recognizes that
an officeholder’s spouse is often
expected to attend these functions with
the officeholder. See Advisory Opinion
1981-25. In this context, the spouse’s
attendance alone amounts to a form of
participation in the function, even if the
spouse has no direct role in the
activities that take place during the
event. Consequently, the Commission
has decided that the rule should
specifically indicate that the expenses of
an accompanying spouse can be paid
with campaign funds when an
officeholder travels to attend an official
function.

This provision also helps to clarify
the relationship between the personal
use rules and the rules of the House and
Senate on the use of campaign funds for
travel. Although Members receive
appropriated funds for certain travel
expenses, House and Senate rules also
allow them to pay for certain other
expenses with campaign funds. The
amendments to § 113.2 make it clear
that, so long as the travel is for
participation in a function connected to
the Member’s official responsibilities,
the permissibility of this use is not
affected by the personal use rules.

Advisory Opinion 1980-113 indicated
that campaign funds could be used to
defray expenses incurred in carrying out
the duties of a state officeholder. That
opinion also suggested that campaign
funds could be used to defray the travel
expenses of the spouse of such an
officeholder if the spouse’s expenses are
incident to the duties of the state
officeholder. However, in Advisory
Opinion 1993-6, the Commission
explicitly superseded Advisory Opinion
1980-113 to the extent that it allowed
the use of campaign funds “for expenses
related to that person’s position as a
holder of state office or any office which
is not a Federal office as defined in the
Act.” Advisory Opinion 1993-6, n.3.
The amendments to §113.2 are
consistent with Advisory Opinion
1993-6. As revised, § 113.2(a)(1) does
not permit the use of campaign funds
for travel expenses associated with
official responsibilities other than those
of a Federal officeholder.

Finally, the Commission has not
limited this rule to expenses associated
with travel between a Member’s district
and Washington, D.C. The Commission
recognizes that travel to other locations
may be directly connected to a
Member’s bona fide official
responsibilities. So long as the travel is
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so connected, the use of campaign funds
to pay the expenses of that travel will
also be permissible.

2. Winding Down Costs. Six
commenters expressed views on the
provision regarding winding down
costs. 11 CFR 113.2(a)(2). One
commenter disagreed with the proposed
rule, and argued that former
officeholders should not be allowed to
use campaign funds for this purpose.
Another commenter agreed that a
candidate should not be allowed to
retain and use campaign funds beyond
a certain reasonable period after the
campaign to pay debts and operating
expenses. This commenter suggested
that any funds that remain unused after
that time period should be returned to
donors or taxed at one hundred percent.

A third commenter urged the
Commission to allow these uses only for
incumbents who lose their seat, and
recommended against allowing
Members of Congress to build up a large
treasury and then use that treasury after
voluntarily leaving Federal office.

Three commenters agreed these uses
should be allowed, but urged the
Commission to approve a rule that
limits the time period to sixty days.

The Commission believes the costs of
winding down the office of a former
Federal officeholder are ordinary and
necessary expenses within the meaning
of section 439a. See Advisory Opinion
1993-6. Therefore, the use of campaign
funds to pay these costs is permissible
under the FECA. Furthermore, there is
no basis in the Act for distinguishing
between winding down costs incurred
by officeholders who lose their seats
and those incurred by officeholders who
leave office for other reasons. The costs
incurred by either kind of former
officeholder are equally permissible.

The Commission initially proposed a
sixty day time period. Since this process
often takes longer than anticipated, the
Commission is inclined to provide
former officeholders with some leeway
in the use of funds for these purposes.
Consequently, the Commission has
extended the period to six months to
ensure that former officeholders have
ample time to close down their offices.
It should also be noted that, as written,
this provision acts as a safe harbor. It
does not preclude a former officeholder
who can demonstrate that he or she has
incurred ordinary and necessary
winding down expenses more than six
months after leaving office from using
campaign funds to pay those expenses.
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Part 100—Scope and Definitions

Section 100.8 Expenditure (2 U.S.C.
431(9))

Current § 100.8(b) of the
Commission’s regulations excludes
certain disbursements from the
definition of expenditure. Paragraph
(b)(22) of that section specifically
excludes payments by a candidate from
his or her personal funds, as defined in
11 CFR 110.10(b), for routine living
expenses which would have been
incurred without candidacy. Thus, a
candidate can pay his or her routine
living expenses from personal funds
without making an expenditure that
must be reported under the Act.

New language has been added to
§100.8(b)(22) that indicates that
payments for routine living expenses by
a member of the candidate’s family are
not expenditures if made from an
account held jointly with the candidate,
or if the expenses were paid by the
family member before the candidate
became a candidate. The revised rule
treats payments from an account jointly
held by the candidate and a family
member the same as payments made
from the candidate’s personal funds,
and excludes them from the expenditure
definition. Similarly, the rule assumes
that payments by a family member that
are a continuation of payments made
before the candidacy are not in
connection with the candidacy, and
should not be treated as expenditures.

Under this section, payments from an
account that contains only the
candidate’s personal funds will be
exempt from the definition of
expenditure even if the payment is
made by another person such as a
housekeeper or an accountant who has
access to the account in order to pay the
candidate’s routine living expenses.
These payments will also be exempt if
the housekeeper makes the payment
from an account jointly held by the
candidate and a member of the
candidate’s family. The ability of a
person who is not a family member to
make payments from the account will
not change otherwise exempt payments
from the account into contributions.

However, if the account is jointly held
by the candidate and someone who is
not a member of the candidate’s family,
or contains the funds of such a person,
the exemption in § 100.8(b)(22) does not
apply, and payments from that account
for the candidate’s personal living
expenses will be expenditures that have
reporting consequences under the Act.
These payments will also be in-kind
contributions under section 113.1(g)(6),
and will count towards the joint account

holder’s contribution limits. See 11 CFR
110.1.

This section has been revised to
parallel new § 113.1(g)(6). One
commenter expressed general support
for this provision.

Part 104—Reports by Political
Committees

Section 104.3 Contents of Reports (2
U.S.C. 434(b))

The Notice of Proposed Rulemaking
invited commenters to submit their
views on any other issues raised by this
rulemaking. Several commenters
suggested that the Commission amend
its reporting requirements in order to
administer the personal use prohibition.
These commenters urged the
Commission to require more detailed
reporting of expenditures that would
force committees to bear the burden of
establishing a clear connection between
each expenditure and a campaign event.
One commenter cited meals as an
example, saying that the Commission
should require the candidate to explain
how the meal was related to the
campaign and why it was not personal
use. Two of these commenters
recommended that the Commission
initiate a separate rulemaking to
implement more detailed reporting
requirements.

The Commission agreed that
additional reporting may be useful in
administering the personal use rules,
and solicited comments in the RAC on
how new reporting requirements could
be crafted to be both useful and not
overly burdensome. One commenter
responded, recommending that the
Commission require committees to
provide a detailed description of the
relationship between a use of campaign
funds and the candidate’s campaign or
officeholder duties.

The Commission has concluded that
any significant changes to the reporting
requirements should be taken up as part
of a comprehensive review of the
recordkeeping and reporting
regulations. Such a review is currently
under way as a separate rulemaking.

Nevertheless, the Commission has
identified one limited change that can
be made now and will be useful in
administering the personal use rules.
Section 104.3 contains a new reporting
requirement for authorized committees
that itemize certain disbursements
implicating the personal use
prohibition. The new reporting
requirement is set out in section
104.3(b)(4)(1)(B).

Revised section 104.3(b)(4)(1)(B)
requires an authorized committee that
itemizes a disbursement for which
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partial or total reimbursement is
expected under new § 113.1(g)(1)(ii) (C)
or (D) to briefly explain the activity for
which reimbursement will be made. For
example, when itemizing a
disbursement of funds for travel
expenses associated with a trip that was
partially campaign related and partially
a personal trip for the candidate, the
committee is required to indicate that
the trip includes the cost of the
candidate’s personal trip, for which the
committee is anticipating
reimbursement. This information would
be included on schedule B of Form 3.
Committees receiving reimbursements
will report them as “other receipts” on
the Detailed Summary Page of Form 3.

If an individual benefiting from the
use of campaign funds for personal
travel or vehicle expenses makes a
reimbursement under this section, the
reimbursement is not a contribution
under the Act, and the individual is not
required to report the reimbursement.
However, if the reimbursement is made
by a person other than the person
benefiting from the use of the funds, it
may be a contribution by the person
making the reimbursement under
§113.1(g)(6). If so, it must be reported
as a contribution.

Certification of No Effect Pursuant to 5
U.S.C. §605(b) (Regulatory Flexibility
Act)

The attached final rules, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. The basis of
this certification is that the final rules
are directed at individuals rather than
small entities within the meaning of the
Regulatory Flexibility Act. Therefore, no
small entities will be significantly
impacted.
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FEDERAL ELECTION COMMISSION
[Notice 1995-9]

11 CFR Parts 106, 9002, 9003, 9004,
9006, 9007, 9008, 9032, 9033, 9034,
9036, 9037, 9038, and 9039

Public Financing of Presidential
Primary and General Election
Candidates

AGENCY: Federal Election Commission.

ACTION: Final rule and transmittal of
regulations to Congress.

SUMMARY: The Commission has revised
its regulations governing public
financing of presidential primary and
general election candidates. These
regulations implement provisions of the
Presidential Election Campaign Fund
Act [“Fund Act”] and the Presidential
Primary Matching Payment Account Act
[“Matching Payment Act”]. The revised
rules reflect the Commission’s
experience in administering these
programs during the 1992 election
cycle, and are intended to anticipate
questions that may arise during the 1996
presidential election cycle.

DATES: Further action, including the
publication of a document in the
Federal Register announcing the
effective date, will be taken after these
regulations have been before Congress
for 30 legislative days pursuant to 2
U.S.C. 438(d) and 26 U.S.C. 9009(c) and
9039(c).

FOR FURTHER INFORMATION CONTACT:

Ms. Susan E. Propper, Assistant General
Counsel, 999 E Street NW., Washington,
DC 20463, (202) 219-3690 or (800) 424—
9530.

SUPPLEMENTARY INFORMATION: The
Commission is publishing today the
final text of revisions to its regulations
at 11 CFR Parts 106, 9002, 9003, 9004,
9006, 9007, 9008, 9032, 9033, 9034,
9036, 9037, 9038 and 9039 governing
public financing of presidential
campaigns. On October 6, 1994, the
Commission issued a Notice of
Proposed Rulemaking [“NPRM”] in
which it sought comments on proposed
revisions to the public financing
regulations. 59 FR 51006 (October 6,
1994). Subsequently, the Commission
extended the comment period to
provide the regulated community with
additional time to comment on the
proposed rules. 59 FR 64351 (December
14, 1994). The Commission received
written comments from Hervey W.
Herron, Common Cause, the Center for
Responsive Politics, Public Citizen, the
White House Counsel’s office, the
Republican National Committee,
Huckaby and Associates, the Democratic

National Committee and Lyn Utrecht of
Oldaker, Ryan & Leonard in response to
the Notice. The Commission held a
public hearing on February 15, 1995, at
which four witnesses presented
testimony on the issues raised in the
NPRM.

The Commission also received two
Petitions for Rulemaking that addressed
related issues. See Notice of Availability
on Petition for Rulemaking filed by the
Center for Responsive Politics [“CRP”’],
59 FR 14795 (March 30, 1994); Notice of
Availability on Petition for Rulemaking
filed by Anthony F. Essaye and William
Josephson, 59 FR 63274 (December 8,
1994). In addition to the comments
noted above, the Commission received
comments from the Internal Revenue
Service, Public Citizen, Common Cause
and a joint comment from the
Republican National Committee and the
Democratic National Committee in
response to the CRP Rulemaking
Petition. The Commission received
comments from the Internal Revenue
Service and the Republican National
Committee in response to the Essaye/
Josephson Petition.

The CRP Petition for Rulemaking
sought the abolishment of the general
election legal and accounting
compliance fund [“GELAC”] and is
discussed in connection with 11 CFR
9003.3, below. The Essaye/Josephson
petition asked the Commission whether
expenses incurred in connection with
the meeting of the Electoral College are
covered by the Fund Act or the Federal
Election Campaign Act [“FECA”], 2
U.S.C. 431 et seq. This is a complex
question that the Commission believes
deserves further consideration.
Therefore, the issue has been dropped
from this rulemaking and will be
addressed in a separate rulemaking
document.

Sections 9009(c) and 9039(c) of Title
26, United States Code, and 2 U.S.C.
438(d) require that any rules or
regulations prescribed by the
Commission to carry out the provisions
of Title 26 of the United States Code be
transmitted to the Speaker of the House
of Representatives and the President of
the Senate 30 legislative days before
they are finally promulgated. These
regulations were transmitted to
Congress on June 12, 1995.

Explanation and Justification

The Commission has revised several
aspects of its regulations governing
publicly-financed presidential primary
and general election candidates. A
detailed, section by section analysis of
these changes appears below. The
document then discusses some
additional proposals that were

considered in the course of this
rulemaking that were not ultimately
incorporated into the final rules.

Part 106—Allocations of Candidate and
Committee Activities

Section 106.2 State Allocation of
Expenditures Incurred by Authorized
Committees of Presidential Primary
Candidates Receiving Matching Funds

The Commission is adding a sentence
to paragraph (a)(1) of this section to
reflect the new attribution of certain
expenditures between the primary and
the general election limits. See
discussion of 11 CFR 9034.4(e), below.
The new sentence states that
expenditures required to be allocated to
the primary election under these new
requirements shall also be allocated to
particular states in accordance with 11
CFR 106.2.

Part 9002—Definitions

Section 9002.11
Expense

Qualified Campaign

The Commission is adding a
conforming amendment to paragraph (c)
of this section to reflect the new
attribution of certain expenditures
between the primary and the general
election limits. The amendment notes
that certain expenditures formerly
covered by this paragraph will now be
attributed under these new guidelines.
See discussion of 11 CFR 9034.4(e),
below.

Part 9003—Eligibility for Payments

Section 9003.1 Candidate and
Committee Agreements

The new rules contain a number of
changes in section 9003.1. In the
interests of clarity, the Commission is
adding a comma in the last sentence of
paragraph (b)(4), which relates to
candidate and committee agreements to
furnish certain documentation to the
Commission. The rules also slightly
reword paragraph (b)(9) to more clearly
indicate that candidates must agree to
pay any civil penalties arising from
violations of the FECA, whether
provided for in a conciliation agreement
or imposed in a judicial proceeding.

Paragraph (b)(10) has been added to
require that, as a precondition of their
receiving public funds, presidential
candidates agree that they will prepare
all of their television commercials with
closed captioning or so that they are
otherwise capable of being viewed by
deaf and hearing impaired individuals.
Congress added this requirement to 26
U.S.C. §9003(e) when it enacted section
354 of the Legislative Branch
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Appropriations Act of 1992, Pub. L. No.
102-393, 106 Stat. 1764 (1992).

One commenter requested that
committees be allowed to pay the costs
of closed captioning with funds from
their general election legal and
accounting compliance fund. However,
the Commission views this not as a
compliance cost, but rather as a means
for committees to get their message out
to those who otherwise would not hear
it. Thus it is a qualified campaign
expense.

Section 9003.3 Allowable
Contributions

On March 1, 1994, the Commission
received a Petition for Rulemaking from
the Center for Responsive Politics
requesting that the Commission repeal
its rules providing for the use of
privately-financed general election legal
and accounting compliance funds in
presidential campaigns. Specifically, the
petitioner sought repeal of 11 CFR
100.8(b)(15) (last two sentences),
106.2(b)(2)(iii)(last sentence),
9002.11(b)(5), 9003.3(a), and
9035.1(c)(1).

The Commission published a Notice
of Availability on March 30, 1994,
seeking statements in support of or in
opposition to the Petition. 59 FR 14794
(March 30, 1994). The Commission
received four comments in response to
the Petition. Two comments were
supportive, while one opposed the
reversal of the Commission’s
longstanding policies regarding legal
and accounting costs. The Commission
subsequently incorporated the Petition
into this rulemaking, and sought further
comment on a number of options. The
Commission received seven additional
comments on the issues raised in the
Petition.

The petitioner argued that the
Commission’s rules allowing private
contributions of up to $1,000 for the
GELAC undermine the ability of the
public financing laws to achieve the
objective of eliminating the corrupting
influence of large contributions in
presidential elections. The
Commission’s reasons for establishing
the GELAC are explained below and in
the 1980 Explanation and Justification,
45 FR 43371 (June 27, 1980). The
decision to allow the GELAC to accept
contributions up to $1,000 is based on
the structure of the FECA. As the
Supreme Court recognized in Buckley v.
Valeo, 424 U.S. 1, 58 (1976), Congress
created contribution limits to combat
the reality or appearance of improper
influence. Nevertheless, through the
NPRM, the Commission sought
evidence either supporting or refuting
the petitioner’s claim that the privately-
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funded GELAC undermines the public
financing regime by allowing the
actuality and the appearance of
improper influence in presidential
elections. No evidence was presented.

As explained more fully below, the
Commission has decided not to
eliminate the GELAC. The Commission
agrees with the commenters who felt
that the separate fund for compliance
has worked well since the GELAC rules
were promulgated in 1980. To repeal
them would force presidential
campaigns to devote some of their
public funds for compliance expenses,
instead of using public monies for
campaign expenses. One commenter
noted that in the absence of a GELAC,
committees would face extraordinary
pressure to minimize the amount spent
on compliance so as to devote as much
money as possible to campaigning.
Reducing compliance funds may very
well reduce committees’ abilities to
keep good records, thereby increasing
the difficulty and duration of post-
election audits. Section 431(9)(B)(vii) of
the FECA recognizes an exception for
the cost of certain legal and accounting
compliance services that is not
recognized for other types of costs. The
elimination of monetary contributions
of $1,000 or less for compliance
purposes could force some committees
to turn to much larger in-kind donations
of legal and accounting services to
ensure that their compliance obligations
are satisfied. See 2. U.S.C. §431
(8)(B)(ix) and (9)(B)(vii). The GELAC is
also used to make repayments, which
would still need to be funded from
private sources if the campaign had no
public funds remaining to pay those
amounts.

The Petition for Rulemaking also
charged that these regulations permit
evasion of the prohibition on accepting
contributions to defray qualified
campaign expenses established by the
Fund Act. 26 U.S.C. §9003(b).
Furthermore, the Petition claims that
the Commission’s regulations violate the
spending limits established by the
FECA. 2 U.S.C. §441a.

The Commission is not persuaded
that the creation and operation of the
GELAC is beyond its statutory authority
or inconsistent with the public funding
regime established by the Fund Act and
the FECA. The regulations first
establishing a separate GELAC were
duly promulgated pursuant to 2 U.S.C.
§437d(a)(8) and 26 U.S.C. §9009(b) for
the practical reasons explained above.
They were transmitted to Congress on
June 13, 1980, together with the
Explanation and Justification, for the
required legislative review period. They
became effective on September 5, 1980,

after neither House of Congress
disapproved them under 26 U.S.C.
§9009(c)(2). This is, as the Supreme
Court has noted, an “indication that
Congress does not look unfavorably”
upon the Commission’s construction of
the Act. FEC v. Democratic Senatorial
Campaign Committee, 454 U.S. 27, 34
(1981). See also, e.g., Sibbach v. Wilson,
312 U.S. 1, 16 (1941) (“That no adverse
action was taken by Congress indicates,
at least, that no transgression of
legislative policy was found”).
Subsequently, in legislative
recommendations to Congress, the
Commission has identified funding for
compliance activities as an area
Congress may wish to clarify, but
Congress has not done so to date.

Consequently, the revised rules follow
the previous provisions by retaining
sections 100.8(b)(15) (last two
sentences), 106.2(b)(2)(iii) (last
sentence), 9002.11(b)(5), 9003.3, and
9035.1(c)(1). For the reasons set forth,
the Petition for Rulemaking filed by the
Center for Responsive Politics is denied.

Comments were also requested on
several alternative revisions to the
GELAC. For example, the NPRM raised
the possibility of limiting the amount
raised and spent for compliance to a
fixed percentage of the general election
spending limit. Although one
commenter supported limiting the
GELAC to 10% of the general election
spending limit, or less, several others
believed a limit would be artificial,
unworkable and unfair, particularly
since several factors make compliance
costs unpredictable. Hence, to some
extent, these costs cannot be controlled
by the committee or known in advance.
Other commenters opposed limiting the
GELAC because they believed limits
would not overcome fundamental
defects in the current GELAC rules, and
that the rules should be repealed.

The Commission agrees that
compliance costs can be unpredictable,
and therefore concludes that limiting
the amount or percentage of the GELAC
is not advisable.

The NPRM also expressed concern
that fundraising activities for the
GELAC could be used to generate
electoral support for the candidate’s
campaign. Accordingly, the NPRM
sought comments on whether to
continue to permit the GELAC to pay
the entire amount of these costs, or
whether a fixed percentage of GELAC
fundraising costs should be paid by the
general election campaign committee.

In response, the petitioner and two
commenters questioned the
appropriateness of allowing fundraising
costs for the GELAC to be paid for by
the GELAC on the grounds these
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expenses are campaign expenses that
should be paid by the general election
campaign and subject to the spending
limits. On the other hand, several
witnesses and commenters pointed out
that effective fundraising necessarily
involves setting forth what the
candidate stands for. Some felt it is not
appropriate to use public funds to raise
private contributions that are used
solely for legal and accounting
compliance purposes.

The Commission has concluded that
the rules regarding fundraising for the
GELAC should remain largely
unchanged. The Commission’s audit
and enforcement processes provide the
appropriate mechanisms for ensuring
that GELAC fundraising activities (or
any other type of expenses paid from
GELAC funds) do not involve
campaigning for the candidate’s
election.

However, changes are being made
regarding the information to be
disclosed in solicitations to prospective
contributors. Former section
9003.3(a)(1)()(A) required solicitations
to clearly state that the contributions are
solicited for the GELAC. The NPRM
proposed adding language to let
contributors know that their money
would be used solely for legal and
accounting costs. Those supporting the
Petition for Rulemaking did not believe
the proposed change would resolve the
problems they perceived. Others noted
that if the required language is lengthy
enough, nobody will read it. Hence, the
final rules have been modified to
require committees to tell contributors
that federal law prohibits the use of
private contributions to pay a publicly-
funded general election candidate’s
campaign expenses. This new language
more clearly conveys to contributors
that their contributions to the GELAC
will only be used to ensure compliance
with the law. The GELAC solicitation
must also indicate how contributors
should make out their checks, so as to
avoid potential confusion regarding the
contributor’s intent.

Please note that the provisions
regarding redesignations and transfers of
primary funds to the GELAC in
paragraphs (a)(1)(ii)-(iv) have been
reorganized for clarity. In addition, new
language has been added to resolve
questions regarding depositing
designated and undesignated
contributions in the GELAC. Paragraph
(a)(1)(1)(C) states that contributions must
be designated in writing for the GELAC
to be deposited directly into the GELAC.
All contributions not designated in
writing for the GELAC must be
deposited initially in a primary election
account and reported as such. An

explanation of the term ‘“‘designated in
writing” for the GELAC is being added
as new paragraph (a)(1)(vi). Please note
that 11 CFR 110.1(b)(4) covers
designations for a presidential primary
election. Contributions made out to the
candidate’s name or the primary
committee, unless properly designated
in writing for the compliance fund,
cannot be deposited in it, and can be
transferred to it only if they are properly
redesignated by the contributor for the
GELAC. Undesignated contributions
cannot be deposited in the GELAC,
regardless of when they are made or
received, and can be transferred to it
only if the committee receives a proper
GELAC redesignation from the
contributor. An exception to the
redesignation requirement exists for
leftover primary contributions made
during the matching payment period;
they may be transferred to the GELAC
without securing redesignations if they
exceed the amount needed to pay
remaining net outstanding campaign
obligations for the primary and any
repayments. In addition, the revised
rules permit contributions made after
the date of nomination, but not
designated in writing for the GELAGC, to
be redesignated for the GELAC only if
they are not needed to pay remaining
net outstanding campaign obligations
from the primary campaign. The rules
also specify that contributions
designated in writing or redesignated for
the GELAC cannot be matched.

Current paragraphs (a)(2)(i) (A)
through (H) of section 9003.3 set forth
the permissible uses of GELAC funds.
The Petition for Rulemaking, and
several commenters, urged the
Commission to delete current paragraph
(H) allowing GELAC funds to be used to
pay unreimbursed costs of providing
transportation for the Secret Service and
national security staff. Other
commenters and one witness urged the
Commission to retain this provision,
given the alternative of requiring
campaigns to pay these costs from their
limited campaign funds, even though
transporting Secret Service and National
Security staff does little to further the
campaign.

This provision has been retained in
the final rules because the limits on the
amounts that can be reimbursed for
transporting the Secret Service and
National Security staff may be less than
the actual cost to the campaign, and
because the campaign must transport
security personnel who do not provide
a campaign-related benefit. However,
GELAC funds may not be used to pay
transition costs (costs incurred by the
President-elect in preparation for the
assumption of his or her official duties

which are not provided for under the
Presidential Transition Act of 1963) (cf.
AO 1980-97); legal defense fund
expenses (expenses incurred in a
judicial, civil, criminal, administrative,
state, federal, or Congressional
investigation, inquiry or proceeding not
related to the Presidential campaign) (cf.
AO 1979-37); or legal expenses not
related to ensuring compliance with the
FECA and the Fund Act, such as
contract litigation.

In addition, the Commission has
reduced from 70% to 50% the standard
amount that the GELAC may pay for
computer-related costs, and the
corresponding exclusion from the
spending limits. See 11 CFR
9003.3(a)(2)(ii)(A), (b)(6) and (c)(6).
Some expressed concern that this
allocation demonstrated the
impossibility of separating compliance
expenses from campaign expenses,
thereby necessitating repeal of the
GELAC rules. One commenter argued
that the allowance should be reduced to
10%. On the other hand, others urged
the Commission to increase the
allowance to 80% or 90% to more
accurately reflect the burden of
compliance.

The Commission believes that a
reduction from 70% to 50% accurately
reflects the increased usage of
computers for non-compliance
campaign-related activities such as
scheduling of campaign-related events,
electronic communications, word
processing, office automation,
maintaining political databases, etc.
Moreover, campaign committees must
incur computer costs to perform basic
accounting purposes irrespective of the
need to comply with the campaign
financing laws. Please note, however,
that committees may still deduct a
higher amount if they can show that
their computer-related compliance costs
are higher.

Section 9003.3(a)(2)(iv) has been
modified slightly to clarify that funds
remaining in the GELAC may only be
used to pay debts remaining from the
primary or for other lawful purposes
pursuant to 2 U.S.C. § 439a if all GELAC
expenses have been paid. Two
commenters argued that this allows
wealthy donors to evade the primary
contribution limits and results in
corruption of the public financing
system. As explained above, the
Commission believes that this provision
is in keeping with the purpose and
structure of the public funding statutes
and notes that Congress did not
disapprove of the Commission’s
regulations on transfers of surplus
GELAC funds.
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Finally, two citations contained in 11
CFR 9003.3(a)(2)(iii) are being revised.
The first sentence of this paragraph
referred to paragraphs 9003.3(a)(2)(i) (A)
through (E). This is being updated to
read, “11 CFR 9003.3(a)(2)(i) (A)
through (F) and (H).” Also, the previous
citation to paragraph 9003.3(a)(2)(i)(F)
in the second sentence has been
changed to refer to paragraph
9003.3(a)(2)(1)(G). Portions of
paragraphs (b) and (c) of section 9003.3
have been replaced with language
indicating that certain provisions in
paragraph (a) apply to minor party
candidates and situations where major
party candidates do not receive full
public funding.

Finally, the Commission is deleting
the reference to final repayment
determinations contained in former
paragraph (a)(2)(ii)(B), now paragraph
(a)(2)(ii)(G), as that term does not appear
in the revised repayment process. See
discussion of 11 CFR 9007.2, below.

Section 9003.4 Expenses Incurred
Prior to the Beginning of the
Expenditure Report Period or Prior to
Receipt of Federal Funds

Former paragraph (a) of this section
stated that certain expenditures for
polling could be considered qualified
campaign expenses for the general
election, regardless of when the results
of the polling were received. However,
the Commission has now decided that
polling expenditures should be
attributed to the primary or the general
election limits based on when the
results are received. See discussion of
11 CFR 9034.4(e)(2), above.

The reference to polling in this
paragraph has therefore been deleted.
The Commission is adding new
language referring readers to the new
provisions at 11 CFR 9034.4(e)(2), to
better alert them to this change.

Section 9003.5 Documentation of
Disbursements

Section 9003.5(b)(1)(i) sets forth the
documentation required for
disbursements in excess of $200. Under
the previous rules, a canceled check,
negotiated by the payee, was required in
most situations, but not when the
committee presented a receipted bill
from the payee stating the purpose of
the disbursement. The revised rules in
this section require committees to
provide canceled checks negotiated by
the payees for all disbursements over
$200. One witness opposed these
changes, and urged more flexibility in
the requirements for documentation.
However, this change will assist the
Commission’s audit staff in verifying
that public funds are spent on qualified
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campaign expenses. Committees should
already have canceled checks in their
possession, so production would not be
burdensome. New paragraph (b)(1)(iv)
indicates that the purpose of the
disbursement must be noted on the
check if it is not included in the
accompanying documentation. Please
note that, as in the past, the revised
rules require that documentation in
addition to the committee’s check be
provided for disbursements exceeding
$200.

Paragraph (b)(3) of this section has
also been changed to include
individuals who are advanced $1000 or
less for travel and subsistence in the
definition of payee. The $500 limit in
the previous rules was raised to reflect
current prices.

Part 9004—Entitlement of Eligible
Candidates to Payments; Use of
Payments

Section 9004.4 Use of Payments
Winding Down Costs; Gifts and Bonuses

New paragraph (a)(5) of section
9004.4 addresses the use of public funds
to pay for gifts and bonuses for
campaign staff and consultants. It
generally follows new language in
section 9034.4, which is discussed
below. New language is being added to
section 9004.4(a) to allow the GELAC to
pay 100% of salary and overhead
expenses incurred after the end of the
expenditure report period. These
expenses are presumed to be solely to
ensure compliance with the FECA and
the Fund Act.

One commenter questioned why
computer expenses were not included
in the proposed language when they
were included in the corresponding
primary regulations. The rules have
been revised to recognize that the
GELAC may pay 100% of computer
expenses incurred after the end of the
expenditure report period.

Responsibility for Lost or Damaged
Equipment

Accounting procedures employed by
the Commission make allowance for
reasonable loss and normal damage of
equipment leased or purchased by a
campaign. However, the Commission
has at times encountered incidents
involving lost or damaged equipment
that do not fall into these categories.
The Notice of Proposed Rulemaking
therefore sought to clarify how such
situations should be handled in the
audit process.

The Commission first sought
comment on whether, as a precondition
for the receipt of public funds, the
candidate should agree to meet certain

standards in handling public monies as
well as in overseeing the use of and
accounting for public funds. Such
standards would have been specified at
11 CFR 9003.1(b). However, the
Commission now believes the question
of liability for lost or damaged
equipment is best handled by amending
11 CFR 9004.4(b) to clarify that the cost
of lost or misplaced items may be
considered a nonqualified campaign
expense for purposes of these rules.

The Commission recognizes that there
are varying degrees of responsibility in
this area. The new rules therefore state
that certain factors should be considered
prior to any determination that a
repayment is required. In particular,
whether the committee demonstrates
that it made careful efforts to safeguard
the missing equipment would be of
primary importance in this regard.
Whether the committee sought or
obtained insurance, the type of
equipment involved and the number
and value of items that were lost will
also be among the factors considered in
making this determination. However,
the Commission has dropped as a stated
factor the value of the lost equipment as
a percentage of the total value of the
equipment leased or owned by the
committee, as the loss of even a small
percentage of a committee’s equipment
can involve a sizeable amount of public
funding.

One commenter argued that the
phrase “used for any purpose other than
* * *todefray [ ] qualified campaign
expenses” in 26 U.S.C. §§9007(b)(4)
and 9038(b)(2), stating the reasons for
which the Commission can require a
repayment, connotes intentional
conduct, so the Commission is barred
from ever requiring a repayment for lost
or misplaced items. While the word
“purpose” can connote “intent,” the
Commission does not believe the two
are synonymous in this context.

The Commission routinely determines
that funds have been ““used for the
purpose”” of nonqualified campaign
expenses, regardless of the specific
intent behind particular disbursements.
Barring the Commission from inquiring
into such situations would run counter
to its long-standing practice in this area,
and would also be inconsistent with the
responsibility to ensure that public
funds are properly used.

One commenter proposed a number of
safeguards a committee could adopt to
help ensure that losses are kept to a
minimum. These include (1)
maintaining a written inventory of
equipment, (2) establishing and
disseminating written procedures for
handling of equipment by the staff, (3)
maintaining and implementing security
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procedures that limit access to the
premises on which equipment is used
and ensuring that equipment cannot be
removed from the premises without
appropriate written authorizations, (4)
limiting use of vehicles to designated
individuals, (5) maintaining a check-out
system for portable equipment such as
cellular telephones, and making
individuals personally liable for return
of the equipment, (6) obtaining
insurance where economically prudent
in accordance with the standards of the
insurance industry, (7) establishing a
procedure for reconciling inventory of
equipment, in accordance with
recognized accounting standards, when
offices are closed, and (8) establishing
procedures for handling of funds,
including the handling of cash and
writing of checks, that generally
conform to recognized standards for
internal controls established by the
American Institute of Certified Public
Accountants.

These are sound business practices
that, if followed, should greatly reduce
the possibility of loss. The Commission
plans to recommend in the Financial
Control and Compliance Manuals
prepared in connection with the 1996
Presidential election that committees
implement these or comparable
standards.

This commenter further argued that, if
a committee could demonstrate
“substantial compliance” with these
guidelines, the Commission should
avoid an ““item by item” examination of
lost or misplaced items. While
committees that follow these standards
should have little problem with loss, the
fact that they have done so should not
preclude the Commission from ever
challenging a loss, especially where
costly items are involved.

The Notice sought comment on
another approach, that of limiting the
dollar amount of lost property that
could be considered a qualified
campaign expense. If a committee lost
goods worth more than the specified
amount, any amount over that figure
would be a nonqualified campaign
expense. This would have the advantage
of focusing the Commission’s resources
on only the more serious instances,
while recognizing that some loss is
inevitable in large, lengthy campaigns.

The Commission believes this
approach has merit, but feels it is
inappropriate to include an actual dollar
figure in the text of the rules. Rather, the
Commission may address this matter in
the context of the confidential
materiality thresholds established in
connection with each audit cycle.

Conforming Amendment

The Commission is moving paragraph
(c) of 11 CFR 9004.4 to new 11 CFR
9007.2(a)(4). This paragraph, which
deals with permissible sources of
repayments, is more properly located in
the section dealing with repayments.

Section 9004.5 Investment of Public
Funds

Section 9004.5 of the existing
regulations allows a committee to invest
public funds or use them in other ways
to generate income, provided that an
amount equal to the net income derived
from those investments, minus any
taxes paid, is paid to the Treasury.
Section 9007.2(b)(4) also lists the receipt
of any income as a result of investment
or other use of payments from the Fund
pursuant to 11 CFR 9004.5 as one of the
bases for requiring committees to make
payments to the Treasury.

The final rules revise section 9004.5
to clarify that the payment requirement
applies to any use of public funds that
results in income to the committee,
regardless of whether the committee
engaged in that use with the intention
of generating income. The final rules
also contain a conforming amendment
to the introductory language of section
9007.2(b)(4), clarifying that the receipt
of income from any use of payments
from the Fund is a basis for requiring
payment to the Treasury. The
Commission received no comments on
these provisions.

These revisions ensure that any
income received through the use of
pubic funds benefits the pubic financing
system. If a committee loses an item that
is insured, and the insurance proceeds
exceed the cost of replacing the item,
such excess will be considered income
under sections 9004.5 and 9007.2(b)(4).
However, these rules are not meant to
require payment of income that qualifies
as exempt function income under
section 527(c)(3) of the Internal Revenue
Code, 26 U.S.C. 527(c)(3), such as
receipts from fundraising activities
permitted under 11 CFR 9003.3.

Section 9004.6 Expenditures for
Transportation Made Available to
Media Personnel; Reimbursements

Section 9004.6 of the existing rules
has been reorganized for clarification
purposes with only minor substantive
changes. The revised version operates
largely the same as the existing rule.
Generally, expenditures for
transportation and other services
provided to media representatives,
Secret Service personnel, and national
security staff will be qualified campaign
expenses and, with the exception of

costs related to Secret Service and
national security personnel, will count
toward the overall expenditure limits in
section 9003.2. However, committees
may seek reimbursement for these
expenses, and may deduct
reimbursements received from media
representatives from the amount subject
to the spending limit, in accordance
with paragraph (c) of the revised rule.

Paragraph (b) limits the amount of
reimbursement a committee can seek
from a media representative to 110% of
that representative’s pro rata share of
the actual costs of the transportation
and services made available. Any
reimbursement received in excess of
that amount must be returned to the
media representative under paragraph
(d)(1). Paragraph (b)(2) sets out the
formula for determining a media
representative’s pro rata share of the
costs of transportation and services
made available.

Paragraph (c) states that the
committee may deduct the
reimbursements received from media
representatives from the amount of
expenditures subject to the overall
limitation. The rule limits the amount of
this deduction to the actual cost of the
transportation and services provided to
media representatives. However, the
rule also allows the committee to deduct
an additional amount of the
reimbursements received from media
representatives, representing the
administrative costs of providing these
services and seeking reimbursement for
them. Generally, this deduction is
limited to 3% of the actual cost of the
transportation and services provided to
the media representatives. However, the
committee may deduct an amount in
excess of 3% if it can document the total
amount of administrative costs actually
incurred.

Paragraph (c)(2) clarifies that
“administrative costs” includes all costs
incurred by the committee in providing
these services and seeking
reimbursement for them. Thus, any
costs that are not part of the actual cost
of the transportation and services made
available are administrative costs,
regardless of whether they are incurred
directly by the committee or by an
independent contractor hired to make
travel arrangements and/or seek
reimbursements. If the committee uses a
contractor, and the contractor charges
the committee a fee for providing these
services, the fee charged is part of
administrative costs. The contractor’s
expenses and fees are not part of the
actual costs for which the committee
may seek reimbursement under
paragraph (b)(1). Likewise, if the
committee accepts credit card payments
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from media representatives, any credit
card fee, commission or discount is an
administrative cost.

Paragraph (d) requires the committee
to return any reimbursement received in
excess of 110% of the actual pro rata
cost of the transportation and services
made available to the media
representative providing the
reimbursement. In addition, any amount
in excess of the amount deductible
under paragraph (c) that has not been
returned to a media representative must
be paid to the Treasury. For example, if
a representative’s pro rata cost is $1,000,
the committee can bill the
representative for $1,100. Assuming the
committee claims the standard 3% to
cover its administrative costs, it can
deduct up to $1,030 from the amount of
expenditures subject to the limit. Any
reimbursement received in excess of
$1,100 must be returned to the media
representative. Any portion of the
remaining amount that exceeds the
$1,030 that can be deducted from the
spending limit must be paid to the
Treasury.

Paragraph (e) requires the committee
to report disbursements made in
providing these services as expenditures
under 11 CFR 104.3(b)(2), and to report
any reimbursements received as offsets
to operating expenditures under 11 CFR
104.3(a)(3)(ix).

The final rule contains two changes to
the existing rule that reflect current
practice. Generally, a media
representative’s pro rata share of the
actual cost of transportation and
services made available is determined
by dividing the total costs of the
services provided by the total number of
persons to whom the services are made
available. However, the new rule
contains a special formula for
determining the pro rata cost of
transportation on a government
conveyance to a city not served by
regularly scheduled commercial airline
service. See 11 CFR 9004.7(b)(5)(i)(C).
Committees should not include national
security staff in the total number of
persons to whom the services were
made available when determining pro
rata cost in this situation. This formula
places incumbent candidates on an
equal footing with challengers, who are
not required to transport national
security personnel. See discussion of
section 9004.7, below.

The new rule also clarifies that the
administrative costs incurred by the
committee in providing these services
and seeking reimbursement for them
must be included in the amount
reported as an expenditure under
paragraph (e).
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Two commenters expressed general
support for the Commission’s efforts to
reorganize this section. However, they
also urged the Commission to treat
billed out unreimbursed media
transportation expenses the same as
unreimbursed expenses associated with
transporting Secret Service and national
security personnel, by excluding these
expenses from the spending limit and
allowing the use of GELAC funds to
reimburse the committee for these
expenses.

The Commission has not adopted
these recommendations because
committees are now better able to
recover the full cost of providing these
services to media representatives than
they were in the past. Committees can
require media representatives to provide
advance payment through the use of a
credit card. If a representative fails to
pay, the committee may, if it chooses,
deny the representative access to the
services being provided.

A review of one 1992 general election
committee, and its associated primary
committee, clearly demonstrates that
this policy does not impose a financial
burden. The two committees sought
reimbursement from media
representatives for a combined total of
about $7 million in transportation
expenses. Both committees collected
more than 99% of the amount they
billed. Since the rules allow the
committees to bill the representatives
for 110% of actual cost, they received
about $7.5 million in reimbursements.
Each committee received more than
109% of the cost of the services they
provided. Thus, notwithstanding the
failure of some representatives to
provide reimbursement, the committees
received payments substantially in
excess of the costs they incurred.

In contrast, the amount of
reimbursement received from Secret
Service and national security personnel
is limited by the rules of other federal
agencies, not the FEC, and in some cases
is not enough to cover the costs of
transporting these persons. Allowing
committees to use GELAC funds to
cover the unreimbursed amounts
ensures that transporting these persons
does not deplete the public fund.

Consequently, the Commission has
decided to continue its current policy of
including unreimbursed media
transportation expenses in the amount
subject to the spending limit. It has also
decided not to allow committees to pay
these unreimbursed expenses with
GELAC funds.

Section 9004.7 Allocation of Travel
Expenditures

The NPRM sought comments on
modifying 11 CFR 9004.7 to address
several issues regarding the cost of
campaign-related travel using
government airplanes, helicopters and
other vehicles. Please note that these
rules apply to travel on federal
government conveyances, and state or
other government conveyances. The
rules contemplate that for plane flights
between cites served by a regularly
scheduled commercial airline service,
the campaign must reimburse the
appropriate governmental entity for the
first class airfare, and that this amount
is treated as a qualified campaign
expense. New language in section
9004.7(b)(5)(i) specifies that, for travel
by airplane, the amount of the lowest
unrestricted non-discounted first class
commercial airfare available for the time
traveled is to be used. Discounted fares
that are subject to restrictions on the
dates and times of travel, or restrictions
on changing flights, are not comparable
to the service provided when the
campaign uses a government
conveyance. Several commenters and
witnesses supported this new language.

Under section 9004.7(b)(5)(v),
campaign committees are responsible
for determining the first class fare at the
time of the flight to ensure that the right
amount is paid to the appropriate
government entity, and to ensure that
they maintain documentation
supporting these amounts. The lowest
unrestricted non-discounted first class
airfare is available from several sources
including travel agents, and on-line
services. Unfortunately, it is not
possible to specify a single source for
this information.

Questions also arose regarding cities
that are served by regular air service, but
first class flights are not available. In
this case, the revised rules specify that
committees should use the lowest
unrestricted non-discounted coach fare
available for the time traveled. This
approach is consistent with the
valuation method established by the
Select Committee on Ethics of the
United States Senate for the use of
private aircraft. See Interpretive Ruling
No. 412, Select Committee on Ethics,
United States Senate, 101st Cong., 1st
Sess., S. Prt. 101-18 at 251-52 (1989).
It is also consistent with the valuation
methods used by the House of
Representatives’ Committee on
Standards of Official Conduct with
respect to gifts of private transportation
not associated with official travel. See,
Valuation of Gifts of Transportation on
Private Aircraft, Committee on
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Standards of Official Conduct, Letter
dated June 11, 1987. Several witnesses
and commenters supported this
approach.

For cities not served by regularly
scheduled commercial service, the rules
continue to specify that the amount to
be reimbursed is the charter rate. The
NPRM had proposed using the charter
rate for a comparable airplane of similar
make, model and size. Although that
would be consistent with the
approaches used by the Congressional
Ethics Committees, several commenters
and witnesses noted that there are no
aircraft comparable to Air Force I and
Air Force II, which are specially
designed in terms of communications
equipment and security. It was also
pointed out that the Commission’s
proposals diverged from the approach
taken in AO 198448 and the rules in
11 CFR 106.3(e).

It is not feasible to follow precisely
the same approach as 11 CFR 106.3(e)
because that rule governs non-
presidential candidates who are not
accompanied by the Secret Service.
Accordingly, the final rules have been
revised to indicate that the charter rate
may be used for an aircraft sufficient in
size to accommodate the campaign-
related travelers, including the
candidate, plus the news media and the
Secret Service. Under this approach,
campaigns having the use of
government aircraft will incur
approximately the same cost as
campaigns that must charter a plane
sufficient to hold campaign staff, media
and Secret Service personnel.

The revised regulations address
several questions that have arisen
regarding the costs of “positioning”
flights needed to bring the government
aircraft from one stop where it dropped
off the candidate and campaign staff to
another stop where it will pick them up
to continue the trip or return to the
point of origin. New language in section
9004.7(b)(5)(ii) incorporates the
Commission’s previous practice
regarding positioning flights. Thus,
committees must pay the appropriate
government entity for the greater of the
amount billed by the government entity
or the applicable fare for one passenger.
This approach recognizes that
positioning flights are campaign-related,
and therefore these costs are properly
treated as qualified campaign expenses.
Several commenters and witnesses
argued there should be no charge for
positioning flights because commercial
airlines do not charge to bring their
planes to the city of departure.
However, this argument fails to reflect
the fact that charter services do build
these costs into their price structures.

Several commenters also noted that the
Commission has not previously required
committees to pay the costs of fuel and
crew time for positioning flight. The
proposed language regarding the
payment for fuel and crew costs has
been deleted from the final rules
because it would be burdensome for
committees to absorb these costs.

Paragraph (b)(5)(iii) in section 9004.7
contains provisions regarding travel on
federal or state government conveyances
other than airplanes. For travel by
helicopter or ground conveyance, the
commercial rental rate should be paid
for a conveyance sufficient in size to
hold those traveling on behalf of the
campaign, plus media representatives
plus Secret Service personnel. This
paragraph has been modified from the
language previously included in the
NPRM because there is no conveyance
comparable in terms of security and
communications to those used by the
President and Vice President.
Additional guidance on this area can be
found in Advisory Opinion 1992-34.
Please note that in the case of a
presidential candidate who is also a
state official, the equivalent rental
conveyance does not need to be able to
hold state police or other state security
officers.

Section 9004.7(b)(5)(iv) continues to
require payment for the use of
accommodations paid for by a
government entity. Under 11 CFR
100.7(a)(1)(iii)(B), the committee should
use the usual and normal charge in the
market from which it ordinarily would
have purchased the accommodations.
The term ““accommodations” includes
both lodging and meeting rooms.

New paragraph (b)(8) of section
9004.7 explicitly reflects Commission
policy that travel on corporate
conveyances is governed by 11 CFR
114.9(e). One witness suggested
changing section 114.9(e) to include the
lowest unrestricted nondiscounted
coach fare for travel on corporate
aircraft between cities where there is no
first class service. Such a change is
beyond the scope of this rulemaking.

Finally, new language in paragraph
(b)(2) provides additional guidance as to
when a stop will be considered
campaign-related. It follows the
Commission’s previous decisions in
AOs 1994-15 and 1992-6 that campaign
activity includes soliciting, making or
accepting contributions, and expressly
advocating the nomination, election or
defeat of the candidate. See, e.g., AOs
1994-15, 1992-6, and opinions cited
therein. In these opinions, the
Commission also indicated that the
absence of solicitations for contributions
or express advocacy regarding

candidates will not preclude a
determination that an activity is
campaign related. Hence, the revised
rules include other factors the
Commission has considered in
determining whether a stop is
campaign-related. Please note that this
section continues to provide that
incidental campaign-related contacts
during an otherwise noncampaign-
related stop do not cause the stop to be
considered campaign-related.

While several witnesses and
commenters favored inclusion of
express advocacy and contribution
solicitations as tests of whether a stop
is campaign-related, some felt that the
additional factors were subjective,
workable, failed to provide sufficient
guidance, and exceeded the
Commission’s authority given the
language in Buckley, 424 U.S. at 79-80,
equating “expenditure’” with express
advocacy, not mere issue advocacy.
Several suggested creating a rebuttable
presumption that a stop is not
campaign-related in the absence of
express advocacy or the solicitation,
making or acceptance of contributions.
The difficulty with this type of narrow
interpretation of Buckley is that if a stop
is not campaign-related because there is
no express advocacy of the candidate’s
selection or defeat, then the costs of the
stop cannot be considered qualified
campaign expenses, and cannot be paid
for from public funds.

Please note that paragraphs (b)(2) and
(b)(3) of this section have been revised
to indicate what should be shown on
the itinerary, and to indicate what the
official manifest created by the
government or charter company must be
made available for Commission
inspection.

Section 9004.9 Net Outstanding
Qualified Campaign Expenses

The NPRM sought comments on a
proposal to require primary committees
to include a categorical breakdown of
their estimated winding down costs
when submitting a NOCO statement.
The Commission proposed this change
in order to obtain more useful
information about the committee’s
remaining obligations.

The Commission has decided to
require this breakdown, and has
incorporated it into paragraph 9034.5(b)
of the primary regulations, which are
discussed in detail below. In addition,
the Commission has decided to require
general election candidates to submit
this information with the statements of
net outstanding qualified campaign
expenses [“NOQCE”’] they submit after
the general election. Under paragraph
9004.9(a) of the final rules, a general
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election committee must include a
breakdown of the estimated winding
down costs listed on the NOQCE
statement by category and time period.
The committee must provide estimates
of quarterly or monthly expenses from
the date of the NOQCE statement until
the expected termination of the
committee’s political activity. These
estimates must be broken down into
amounts for office space rental, staff
salaries, legal expenses, accounting
expenses, office supplies, equipment
rental, telephone expenses, postage and
other mailing costs, printing, and
storage.

Requiring this breakdown will assist
the Commission in ensuring that public
funds are used only for qualified
campaign expenses. It will also ensure
that candidates who are eligible for
post-election funding receive the
amount to which they are entitled.

The Commission is also amending
paragraph (d)(1) of this section to
provide for a straight 40% depreciation
of capital assets that committees include
on their post-election statements of net
outstanding qualified campaign
expenses. Previously, committees could
claim a higher depreciation under
certain circumstances. This amendment
conforms to the Commission’s policy of
adopting “bright line”” rules where
feasible throughout the public funding
process. The changes to this section
generally follow those to 11 CFR
9034.5(c)(1), discussed below.

Part 9006—Reports and Recordkeeping

Section 9006.3 Alphabetized
Schedules

The final rules include new section
9006.3, which requires that presidential
campaign committee reports containing
schedules generated from computerized
files list in alphabetical order the
sources of the receipts, the payees and
creditors. For individuals, including
contributors, the list must be in
alphabetical order by surname.
However, presidential campaign
committees are not required to
computerize their records if they do not
wish to do so. The new provision is
intended to remedy situations in which,
for example, committees maintain
computerized records of contributors in
alphabetical order, but file schedules
with the order of the names scrambled.
That practice makes it very difficult, if
not impossible, to locate particular
names on the committee’s reports if the
schedules are voluminous, thereby
thwarting the public disclosure
purposes of the FECA and making it
more difficult to monitor compliance.
Alphabetization of lists of contributors
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is required for contributions to minor
and new party candidates. Lists of
contributors to the GELAC must also be
alphabetized. In the event of a
deficiency in the Presidential Election
Campaign Fund, where private
contributions may be accepted by major
party candidates, alphabetical lists of
contributors are also required. Unless
there is a deficiency in the Fund, major
party candidate who accept public
funding for the general election may not
accept private contributions.

There was no consensus among the
witnesses and commenters on this
proposal. While some supported it
because it furthers full public
disclosure, others opposed it on the
grounds that it could increase computer
costs and increase reliance on
computer-driven accounting systems.
The Commission notes that committees
able to demonstrate such increased
computer costs may claim a higher
exemption for compliance expenses.
One witness stated that accounting
software does not currently alphabetize
disbursements, debts or obligations, and
suggested that committees indicate on
their reports whether disbursements are
listed by date of invoice, check number
or date of payment. However,
Commission inquiries indicate that
commercial spreadsheet packages sort
data in many different ways, including
alphabetically. Given that most
presidential campaigns use a variation
of commercially available software, it
should not be difficult for them to use
standard database management software
to alphabetize the information included
on disclosure reports.

Part 9007—Examinations and Audits;
Repayments

Section 9007.1 Audits

Further Streamlining the Audit Process

As noted in the NPRM, the
Commission took several actions in the
1990-91 review of the public funding
rules that have substantially shortened
the audit process. These included easing
compliance with the state-by-state
allocation rules set forth at 11 CFR
106.2, and clarifying the use of
subpoenas in presidential audits. See 56
FR 35899-900, 3590304 (July 29,
1991).

The NPRM sought comments on other
changes that might further streamline
this process. These included publicly
releasing the Interim Audit Report
(“IAR”), moving up the committee’s oral
presentation to some earlier point in the
process, and compressing or eliminating
some stages of the process.

Most of the commenters who
addressed this issue opposed further

changes to the audit process at this time.
They noted that, in part because of
changes in the last cycle, the
Commission was able to approve all
Final Audit Reports for the 1992
presidential elections substantially
faster than in earlier cycles. They also
noted that issues tend to fall away as the
process continues, and argued that the
size of the audits and the number of
issues involved justify the length of the
current process.

Nevertheless, the Commission
believes that it is appropriate to further
condense the audit process. This will
result in more timely audits and a more
efficient use of Commission and
committee resources.

Accordingly, the Commission is
compressing the audit process by
eliminating the current IAR. Briefly, the
revised process entails an expanded exit
conference, including a written Exit
Conference Memorandum (“ECM”’)
prepared by Commission staff and
presented to the committee at the exit
conference; an opportunity for the
committee to respond to the ECM; an
audit report that contains the
Commission’s repayment determination;
the opportunity for an administrative
review of that determination, including
the opportunity to request an oral
hearing; and a post-review repayment
determination and accompanying
statement of reasons. These stages are
discussed in greater detail below.

Former 11 CFR 9007.1(b)(2)(iii)
provided for an exit conference at which
Commission staff discussed preliminary
findings and recommendations with
committee representatives. The revised
paragraph states that Commission staff
will in addition prepare a written ECM
that discusses these findings and
recommendations, and provide a copy
of the ECM to committee representatives
at the exit conference. The listing of
potential subjects to be addressed at the
exit conference includes those formerly
listed with regard to the IAR, but deletes
references to Commission findings and
enforcement actions, as the Commission
will not have made any findings or
instituted any enforcement actions at
this point of the process.

Revised paragraph (c) gives the
candidate and his or her authorized
committee 60 calendar days following
the exit conference to submit in writing
legal and factual materials disputing or
commenting on the findings presented
in the ECM. The candidate should also
provide any additional documentation
requested by Commission staff during
this period. The language in former 11
CFR 9007.1(c) regarding preparation of
an IAR has been deleted, as the IAR is
not longer part of the audit process.
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Revised paragraph (d) contains many
of the procedural provisions formerly
found in 11 CFR 9007.1(c), which
discussed preparation of the IAR. This
paragraph has been renamed
“Preparation of audit report,” and refers
to the report prepared following
consideration of written materials
submitted in response to the ECM.
Revised paragraph (d)(1) notes that this
report may address issues other than
those discussed at the exit conference.
This report also contains the repayment
determination made by the Commission
pursuant to 11 CFR 9007.2(c)(1).

In addition, former 11 CFR
9007.1(e)(2) has been moved to new
paragraph (d)(2). The language has been
revised to conform with the
Commission’s practice of issuing audit
reports in their entirety, including all
matters noted in the audit process.
Former 11 CFR 9007.1(e)(4) has been
moved to new paragraph (d)(3), and the
language revised to clarify that addenda
to the audit report may include
additional repayment determination(s).

Revised paragraph (e), which
discusses the public release of the audit
report, corresponds to former 11 CFR
9007.1(e) (1) and (3), and has been
slightly reworded to conform to the new
procedures.

Sampling

The Commission is also adding new
paragraph (f) to 11 CFR 9007.1 to
incorporate sampling and disgorgement
procedures that were adopted for use
during the 1992 presidential election
cycle.

The Commission has a statutory
obligation to complete the audits of
publicly-funded committees in a
thorough and timely manner. In the
past, the resources required to conduct
reviews of the contributions received by
presidential committees contributed to
the Commission’s difficulty in fulfilling
that obligation.

Beginning with the 1992 election
cycle, the Commission began to make
more extensive use of statistical
sampling for audits of contributions
received by publicly-financed
presidential primary election
committees, and to use the sample
results to quantify, in whole or in part,
the dollar value of any related audit
findings. While the Commission
continues to conduct a limited non-
sample review of contributions received
by these committees, most audit testing
of contributions and supporting
documentation is now done on a sample
basis.

The Commission notes that this
approach will apply in a general
election only to contributions that need

to be raised due to a deficiency in the
Presidential Election Campaign Fund, to
the GELAC, or to contributions raised by
new or minor party candidates. See 26
U.S.C. §§9003(c)(2), 9006(c); 11 CFR
9003.2 (a)(2) and (b)(2), 9003.3 (b) and
(c).

Some commenters argued that the
Commission does not have the statutory
authority to use statistical sampling in
conducting its audits. However, the
Commission has been given broad
authority to audit publicly-funded
presidential and vice presidential
campaigns, see 26 U.S.C. §9007(a),
which authority includes the right to
utilize generally accepted auditing
standards in conducting these audits.

The use of statistical sampling is
legally acceptable for projecting certain
components of a large universe, such as
excessive and prohibited contributions.
See, e.g. Chavez County Home Health
Service v. Sullivan, 931 F.2d 904 (D.C.
Cir. 1991) (sampling audit used to
recoup Medicaid overpayments to
health care providers); Michigan Dep’t
of Education v. U.S. Dep’t of Education,
875 F.2d 1196 (6th Cir. 1989) (sampling
of 259 out of 66,368 total payment
authorizations upheld as proper basis
for determining amount of misexpended
federal funds in vocational-
rehabilitative program); Georgia v.
Califano, 446 F. Supp. 404 (N.D. Ga.
1977) (Medicaid overpayments).

Most of these cases require the agency
to demonstrate that it is infeasible to
conduct a 100% review. See, e.g.,
Chavez, 931 F.2d at 916. While the
Commission was able to conduct a more
extensive review in the past, the
increasing volume of records to be
checked has now made this impossible.
An accountant who testified at the
Commission’s public hearing stated that
the Commission had no option but to
use sampling, because of the large
number of records involved in
presidential campaign audits—a recent
campaign with which he had been
worked had involved over 200,000
contributions and tens of thousands of
disbursements. These figures are not
unusual in presidential campaign
audits.

One commenter argued that these
cases, which involve recoupment of
government overpaid funds, should not
be used to justify the use of sampling to
determine excessive and illegal
contributions which come from private
sources. However, for statistical
purposes there is no distinction between
these two situations.

Some commenters also questioned the
validity of the statistical sampling
technique currently employed in this
process. However, the fact that the

technique may be used in dissimilar
programs, or programs seeking other
types of information, does not mean that
it is not appropriate for use in this
context.

There is substantial judicial precedent
to the effect that, when considering a
challenge to individual accounting
rules, the reviewing court must defer to
agency expertise. In A.T.&T. Co. v.
United States, 299 U.S. 232 (1936), the
Supreme Court stated that before it
would overrule an agency’s decision to
use a certain accounting system, that
system ‘“must appear to be so entirely at
odds with fundamental principles of
correct accounting as to be the
expression of whim rather than an
exercise of judgment.” Id. at 236-37.
See also Transcontinental Gas Pipe Line
Corp. v. Federal Power Commission, 518
F.2d 459, 465 (D.C. Cir. 1975).

The statistical sampling method used
for the Commission’s matching fund
submission process was designed and
recommended by Ernst and Whinney
(now Ernst and Young), one of the
world’s largest accounting firms. The
Commission believes that this method
works equally well in evaluating
excessive and illegal contributions. In
addition, in 1979 the Commaission’s
Audit Division wrote to Arthur
Andersen & Company, asking whether it
would be appropriate to use statistical
sampling to determine both matching
fund eligibility and nonqualified
campaign expenses. They responded
that this would be appropriate in both
situations. The Commission soon
afterwards began to use statistical
sampling in making matching fund
determinations, but has not yet done so
to determine nonqualified campaign
expenses. However, if statistical
sampling can be used to extrapolate the
amount of nonqualified campaign
expenses, it would seem equally capable
of extrapolating the number of excessive
and illegal contributions.

One commenter who supported this
approach requested that the
Commission advise committees in
advance what records will be reviewed
on a full 100% basis. The Commission
believes it is inappropriate to divulge
this kind of information in advance.
Also, this can vary from committee to
committee.

In its letter endorsing the use of
statistical sampling to determine the
amount of nonqualified campaign
expenses, Arthur Andersen & Company
recommended “‘that the resulting
repayment determination [the
repayment determination based on the
sample] not be deemed as final until the
committee being audited has been
provided with the opportunity to
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furnish additional support that might
indicate that a modification of the
sample results would be appropriate.”
The Commission follows this
recommendation in projecting excessive
and illegal contributions.

The Commission’s projection of the
total amount of excessive or prohibited
contributions based on apparent
excessive or prohibited contributions
identified in a sample of a committee’s
contributions is only a preliminary
finding. The Commission informs the
committee which items served as the
basis for the sample projection, and the
committee responds to the specific
sample items used to make the
projection. If the committee shows that
any errors found among the sample
items were not excessive or prohibited
contributions; were timely refunded,
reattributed or redesignated; or for some
other reason were not errors, a new
projection is made, based on the
reduced number of errors in the sample.
A witness at the Commission’s hearing
on these rules endorsed the use of
sampling in this context in part because
of this opportunity to work with
Commission auditors and obtain a lower
projection if the committee provides
additional information to reduce the
number of errors found in the sample.

Disgorgement

The Commission is further clarifying
at new paragraph 9007.1(f)(3) that the
amount of any excessive or prohibited
contributions that are not refunded,
reattributed or redesignated in a timely
manner shall be paid to the United
States Treasury. Committees have 30
days from the date of receipt in which
to refund prohibited contributions, and
60 days in which to obtain the
reattribution, redesignation or refund of
excessive contributions. 11 CFR 103.3(b)
(1), (2) and (3). A committee’s failure to
take action on these contributions is a
failure to cure contributions that are in
violation of the FECA. The same is true
of attempts to cure them outside of the
specified time periods.

Courts have upheld the use of
disgorgement in cases involving
securities violations “as a method of
forcing a defendant to give up the
amount by which he was unjustly
enriched.” SEC v. Tome, 833 F.2d 1086,
1096 (2d Cir. 1987), citing SEC v.
Commonwealth Chemical Securities,
Inc., 574 F.2d 90, 102 (2nd Cir. 1978).
Requiring repayment to the Treasury for
contributions that have been accepted in
violation of 2 U.S.C. §§441a and 441b
is consistent with this reasoning.

Disgorgement eliminates the need for
the Commission to monitor a
committee’s refunds of excessive or
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prohibited contributions. In addition, it
is easier for a committee to make one
payment to the Treasury, as opposed to
refunding multiple contributions.
Finally, although the Commission has
used disgorgement in instances where a
100% review is conducted, this is a
practical approach in those situations
where it is difficult to discern the
original contributors, e.g., where a 100%
review is not done.

Some commenters questioned the
Commission’s authority to require
repayment to the Treasury because this
is not specifically provided for in the
public funding Acts. However, the
equitable doctrine of disgorgement
supports the payment to the Treasury
under these circumstances. The purpose
of statistical sampling would be
defeated if a 100% review of
contributions was required to determine
which particular contributions must be
refunded, reattributed or redesignated.
On the other hand, allowing committees
to refund only those excessive or illegal
contributions uncovered in the sample
could result in a committee’s retention
of substantial funds to which it was not
legally entitled.

Disgorgement is also consistent with
past Commission practice. See Matter
Under Review (“MUR”’) 1704, where,
based upon preliminary estimates,
Commission directed respondents to
pay $350,000 to the United States
Treasury for contributions that would
have exceeded section 441a limits;
Plaintiff’s Motion to Effectuate
Judgment, FEC v. Populist Party, No.
92—-0674(HHG) (D.D.C. filed May 4,
1993).

Moreover, this proposed payment is
analogous to, and consistent with, the
requirement at 11 CFR 9038.6 that stale-
dated checks (those to creditors or
contributors that remain outstanding
after the campaign is over) be paid to
the Treasury. This issue arose after the
1984 election cycle, and the rule was
promulgated as a means to codify the
Commission practice of requiring
disgorgement, which was implemented
during that cycle. See 52 FR 20864,
20874 (June 3, 1987).

One commenter argued that the stale-
dated check situation should be
distinguished from that involving
excessive and illegal contributions,
because the former involves the return
of public funds to the Treasury, while
the latter involves private contributions.
Once again, however, the same
accounting principles apply to both
situations.

Section 9007.2 Repayments
Further Streamlining the Audit Process

Section 9007.2 has been revised to
reflect amendments made to section
9007.1. Revised paragraph (a)(2) states
that the audit report provided to the
candidate under 11 CFR 9007.1(d),
which contains the Commission’s
repayment determination, will
constitute notification for purposes of
the three-year notification requirement
of 26 U.S.C. 9007(c). This approach is
consistent with two recent decisions by
the United States Court of Appeals for
the District of Columbia Circuit,
Dukakis v. Federal Election
Commission, No. 93-1219 (D.C. Cir.
May 5, 1995) and Simon v. Federal
Election Commission, No. 93—1252 (D.C.
Cir. May 5, 1995).

Paragraph (a)(2) has also been revised
to conform to the statutory requirement
that the 26 U.S.C. 9007(c) notification
period ends 3 years after the day of the
presidential election.

Paragraph (a)(3) has been reworded to
state that once the candidate receives
notice of the Commission’s repayment
determination contained in the audit
report, the candidate should give
preference to the repayment over all
other outstanding obligations of the
committee, except for any federal taxes
owed by the committee.

The Commission is moving former 11
CFR 9004.4(c) to new paragraph (a)(4).
This paragraph, which deals with
permissible sources of repayments, is
more properly located in the section
dealing with repayments.

New repayment determination
procedures are set forth in revised
paragraph (c). Revised paragraph (c)(1)
largely follows the former language, but
refers to the audit report as the source
of the repayment determination. The
last sentence of that paragraph has also
been revised to clarify that the
candidate shall repay to the United
States Treasury the amount which the
Commission has determined to be
repayable, using procedures set forth in
11 CFR 9007.2(d).

Revised paragraph (c)(2) sets forth the
procedures necessary for a committee to
obtain an administrative review of the
repayment determination. Please note
that this review is limited to repayment
issues. It does not cover other issues,
such as disgorgement, that will if
necessary be handled through the
enforcement process.

Paragraph (c)(2)(i) corresponds to
former 11 CFR 9007.2(c)(2) and
addresses the submission of written
materials as part of this process.
Paragraph (c)(2)(ii) corresponds to
former 11 CFR 9007.2(c)(3), discussing
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the oral hearing. The language in these
paragraphs for the most part follows the
former rules, with the following
additions. The deadline for filing
written materials seeking an
administrative review of the repayment
determination has been lengthened from
30 to 60 days. Also, the candidate’s
failure to timely raise an issue in the
written materials presented pursuant to
paragraph (c)(2)(i) will be deemed a
waiver of the candidate’s right to raise
the issue at any future stage of the
proceedings. See Robertson v. FEC, 45
F.3d 486 (D.C. Cir. 1995). Further, under
paragraph (c)(2)(ii), a candidate who
desires an oral hearing must, at the same
time he or she presents written
materials pursuant to paragraph (c)(2)(i),
request such a hearing in writing, and
identify in that request the repayment
issues the candidate wishes to address
at the oral hearing.

Revised paragraph (c)(3) corresponds
to former 11 CFR 9007.2(c)(4), and now
deals with repayment determinations
made after an administrative review.
Please note that the statement regarding
the Commission’s possible
consideration of new or additional
information from other sources does not
provide a means for the candidate or
anyone acting on the candidate’s behalf
to make untimely submissions. Former
11 CFR 9007.2(c)(4) has been repealed.

Paragraphs (d), (f), (g) and (i) have
been revised to conform with the new
terminology used elsewhere in this
section.

Gains On the Use of Public Funds

As indicated in the discussion of
section 9004.5, above, the final rules
contain a conforming amendment to the
introductory language of section
9007.2(b)(4). This amendment clarifies
that receiving income from investment
or any other use of payments from the
Fund is a basis for requiring payment to
the Treasury. The Commission will
require the committee to pay any such
income received, less taxes paid, to the
Treasury. The revisions to sections
9004.5 and 9007.2 ensure that any
income received through the use of
public funds benefits the public
financing system. However, as indicated
above, this provision does not apply to
income that is exempt function income
under 26 U.S.C. §527(c)(3), such as
amounts received from fundraising
activities.

Interest

The Commission sought comment in
the NPRM on whether interest should
be assessed in certain situations.
Although some commenters opposed
this idea, the Commission believes it is

appropriate to assess interest on late
repayments, and is therefore amending
11 CFR 9007.2(d) to provide that
interest will be assessed on repayments
made after the initial 90-day repayment
period established at 11 CFR
9007.2(d)(1) or after the 30-day
repayment period established at 11 CFR
9007.2(d)(2).

In the absence of interest charges for
late repayments, debtors have little or
no incentive to make timely
repayments. Without this requirement,
debtors may be more likely to pay their
private sector debts first, as these
generally accrue interest, and their
government debts last.

While the presidential fund Acts
contain no language on interest
assessment, federal common law holds
that interest may be assessed on debts
owed the government, even without a
statutory provision granting that power.
Robinson v. Watts Detective Agency,
685 F.2d 729, 741 (1st Cir. 1982), cert.
denied, 459 U.S. 1204 (1983). In
particular, a statute is not necessary to
compel payment of interest where
equitable principles allow this. Youngv.
Godbe, 82 U.S.. 562, 565 (1872).

The Commission has already
established the precedent that it may
assess interest when a presidential
committee seeks a stay of a repayment
determination pending appeal. 11 CFR
9007.5(c)(4), 9038.5(c)(4). One reason
cited by the Commission for taking this
action was to protect the Treasury “by
helping to ensure that the repayment
challenge is a serious one and not a
dilatory tactic.” Agenda Document 86—
118, Proposed Revision of Title 26
Regulations (Nov. 26, 1986). Another
was that, if the candidate is earning
interest on the disputed repayment
amount, the Treasury and not the
candidate should receive the benefit if
the Commission’s repayment
determination is upheld. Id. Both
reasons are equally applicable in this
situation.

By agreeing to certain conditions,
including an audit and appropriate
repayment, the presidential committees
have established a contractual
relationship with the Commission under
which interest assessment becomes
appropriate. See West Virginia v. United
States, 479 U.S. 305, 310 (1987). Also,
if a debtor-creditor relationship is
established, “interest is allowed as a
means of compensating a creditor for
loss of use of his money.” United States
v. United Drill and Tool Corporation,
183 F.2d 998, 999 (D.C. Cir. 1950). Such
a relationship exists in this context in
that, prior to the receipt of public funds,
the candidate must agree to repay
unexpended funds, money determined

to be spent in an unqualified manner,
and amounts received in excess of
entitlement. 11 CFR 9003.1(b)(6),
9033.1(b)(7).

The interest currently assessed under
11 CFR 9007.5(c)(4) and 9038.5(c)(4) is
the greater of that calculated using the
formula set forth at 28 U.S.C. §1961 (a)
and (b) for computing interest on money
judgments in federal civil cases, or the
amount actually earned on the funds set
aside under those sections. The
Commission believes it is appropriate to
utilize a similar approach in this
situation. The Commission is therefore
adding new paragraph 9007.2(d)(3) to
provide that a comparable formula shall
be used in assessing interest on late
repayments under section 9007.2.

Section 9007.3 Extensions of Time

The Commission is amending
paragraph (c) to include in that
paragraph the policy that, whenever 11
CFR Part 9007 establishes a 60-day
response period, the Commission may
grant no more than one extension of
time, which extension shall not exceed
15 days. The rules formerly provided for
a 30 day response period. Materials
provided to the committees prior to the
audit process explained that extensions
of time were limited to a single, 45 day
extension. The rules thus continue the
former 75-day total response period, and
the initial 60-day response period may
result in fewer extension of time
requests.

Section 9007.5 Petitions for
Rehearings; Stays of Repayment
Determinations

The Commission is making
conforming amendments to paragraphs
(a), (b), (c)(1)(ii) and (c)(4), to reflect
changes in terminology for the audit and
repayment process. See discussion of 11
CFR 9007.1 and 9007.2, above.

Section 9007.7 Administrative Record

New section 9007.7 explains which
documents constitute the administrative
record for purposes of judicial review of
final determinations regarding
candidate certification and eligibility,
and repayment determinations. The
NPRM had included a lengthy list of
documents that usually form the basis of
the administrative record. It also
indicated that certain items are not part
of the Commission’s decisionmaking
process, and thus not part of the record
on review.

One commenter expressed concern
that the Commission was trying to
impermissibly restrict documents to be
included in the administrative record.
The comment noted that judicial review
is based on the whole record before the
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agency. Similarly, another commenter
stated that the administrative record
should include all materials that form
the basis of the Commission’s decisions.
Two comments suggested including
workpapers on which the auditors
relied in making their calculations and
recommendations. During the course of
the audit and repayment processes, it
has been the Commission’s practice to
provide committees with the audit work
papers they need to formulate their
responses.

The Commission agrees that the
administrative record includes all
materials it considered in making its
decision, and the final rules have been
modified to reflect this. Thus, it will
generally include all documents
circulated to the Commission (including
attachments) and materials referenced
in those documents. However,
documents in the files of individual
Commissioners, or documents in FEC
employees’ files which do not constitute
a basis for the Commission’s decisions,
are not included in the record. The
administrative record also does not
include transcripts or tapes of
Commission discussions of audit or
repayment matters. See, Common Cause
v. Federal Election Commission, 676 F.
Supp. 286, 289 and n.3 (D.D.C. 1986).
Although these materials may
sometimes be made available under the
Freedom of Information and
Government in the Sunshine Acts, they
do not provide an adequate explanation
of the reasons for the Commission’s
decisions because they represent pre-
decisional discussions. Documents
properly subject to privileges such as an
attorney-client privilege, or items
constituting attorney work product, are
also excluded from the administrative
record.

The new rules indicate that
documents and materials timely
submitted by publicly-funded
committees for Commission
consideration are a part of the
administrative record. Materials will
also be considered timely submitted if
they are received within an extension of
time granted by the Commission. It is
important that committees avail
themselves of the opportunity to submit
documents and other materials in a
timely fashion, as they will be deemed
to have admitted all specific findings
and conclusions contained in an audit
report or a repayment determination
unless they specifically contest those
findings and conclusions and provide
supporting evidence and legal
arguments at the appropriate time.
When submitting evidentiary materials,
committees should keep in mind that
statements of counsel that are not
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supported by personal knowledge do
not constitute evidence. Committees
may include in their submissions the
audit work papers with which they have
been provided. They need not include
transcripts or tapes of their oral
presentation to the Commission
regarding repayment determinations, as
those materials are already a part of the
record.

Section 9008.12 Repayments

A conforming amendment has been
added to paragraph (a)(2), to state that
the audit report provided to the
convention committee that contains the
Commission’s repayment determination
will constitute notification for purposes
of the three-year notification
requirement of 26 U.S.C. 9008(h).

The Commission’s rules governing
public financing of national nominating
conventions provide at 11 CFR 9008.11
that audits of convention committees
follow the procedures for audits of
presidential campaign committees set
forth at 11 CFR 9007.1 and 9038.1. The
former language contained a reference to
the IAR, which is no longer a part of
these procedures.

Part 9032—Definitions

Section 9032.9 Qualified Campaign
Expenses

The Commission is adding a
conforming amendment to paragraph (c)
of this section to reflect the new
attribution of certain expenditures
between the primary and the general
election limits. The amendment notes
that certain expenditures formerly
covered by this paragraph will not be
attributed under these new guidelines.
See discussion of 11 CFR 9034.4(e),
below.

Part 9033—Eligibility for Payments

Section 9033.1 Candidate and
Committee Agreements

In the interests of clarity, the
Commission is adding a comma in the
second sentence of 11 CFR 9033.1(b)(5).
Paragraph (b)(5) concerns candidate and
committee agreements to furnish certain
documentation to the Commission.

A conforming amendment has been
added to paragraph 9033.1(b)(7),
clarifying that the same candidate and
committee responsibilities that attach to
an audit and examination made
pursuant to 11 CFR part 9038 also attach
to part 9039 investigations, under
appropriate circumstances. See
discussion of part 9039, below.

The final rules slightly reword
paragraph (b)(11) of this section to more
clearly indicate that candidates must
agree to pay any civil penalties arising

from violations of the FECA, whether
provided for in a conciliation agreement
or imposed in a judicial proceeding.

New paragraph 9033.1(b)(12) has been
added to require presidential primary
candidates to include closed captioning
in the preparation of their television
commercials, as a precondition of their
receiving public funds. This amendment
corresponds to new paragraph
9003.1(b)(10), discussed above. The
Legislative Branch Appropriations Act
of 1992 does not specifically amend 26
U.S.C. §9033, which sets out the
eligibility requirements for presidential
primary candidates. However, the
Appropriations Act does state that the
closed captioning requirement inserted
in 26 U.S.C. §9003(e) applies both to
general election candidates and to
candidates who are eligible for funding
“under chapter 96" of Title 26 of the
United States Gode, that is, the
Matching Payment Act. The
Commission is therefore amending 11
CFR 9033.1(b) to reflect this new
requirement.

Section 9033.4 Matching Payment
Eligibility Threshold Requirements

Former 11 CFR 9033.4(b) stated that,
in evaluating a candidate’s matching
fund submission, the Commission could
consider other relevant information in
its possession, including but not limited
to past actions of the candidate in an
earlier campaign. This provision was
held to exceed the Commission’s
statutory authority in LaRouche v. FEC,
996 F.2d 1263 (D.C. Cir. 1993), cert.
denied 114 S. Ct. 550. The Commission
is therefore deleting this paragraph from
the rule.

Section 9033.11

Disbursements
Revised section 9033.11 follows

revised section 9003.5.

Part 9034—Entitlements

Section 9034.4 Use of Contributions
and Matching Payments

Documentation of

Winding Down Costs

The regulations at 11 CFR
9034.4(a)(3)(i) permit candidates to
receive contributions and matching
funds, and make disbursements, for the
purpose of defraying winding down
costs over an extended period after the
candidate’s date of ineligibility (“DOI”).
These amounts are treated as qualified
campaign expenses, and can result in
additional audit fieldwork and
preparation of addenda to audit reports
to focus on these receipts and
disbursements.

As part of an effort to streamline and
shorten the audit process, the
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Commission sought comment on ways
to reduce the winding down time for
campaigns. The NPRM suggested
limiting the amount that a candidate
may receive for winding down costs to
no more than a specified dollar amount,
or a fixed percentage of the candidate’s
total expenditures during the campaign,
or a fixed percentage of total matching
funds certified for the candidate. The
NPRM questioned whether campaigns
that receive a pre-established dollar
amount, but do not use the entire
amount for winding down costs, should
be permitted to retain the unspent
amount. Alternatively, comments were
sought on establishing a cutoff date after
which winding down expenses would
no longer be considered qualified
campaign expenses.

Several commenters and witnesses
opposed limiting wind down costs.
They felt that basic fairness requires
campaigns to have the resources
necessary to respond during the audit
process and to defend themselves
against enforcement proceedings. It was
also pointed out that during this period,
campaigns need to be able to verify the
proper payment of remaining bills, and
that it would be a waste of federal funds
if they were hampered in identifying
incorrect bills.

The Commission agrees that it would
be quite difficult to select an amount or
time frame sufficient to meet reasonable
expenses incurred in winding down the
campaign. A limit on the amount of
public funds available for winding
down would provide the same
difficulties as a restriction on the total
funds to be used for wind down.
Consequently, the final rules contain no
new restrictions on the amount spent on
winding down or the time taken. Thus,
the Commission will continue to review
the committee’s wind down costs on a
case by case basis.

Post-DOI Expenses as Exempt
Compliance Expenses

New language in section 9034.4(a)
incorporates the current practice of
permitting publicly-funded primary
committees to treat 100% of salary,
overhead and computer expenses
incurred after the candidate’s DOI as
exempt compliance expenses, beginning
with the first full reporting period after
DOIL. See, Financial Control and
Compliance Manual for Presidential
Primary Candidates Receiving Public
Financing, p. 25 (January 1992). Two
witnesses and one commenter urged
adoption of this provision. Please note
that this regulation does not apply to
expenses incurred during the period
between DOI and the date on which a

candidate either re-establishes eligibility
or ceases to continue to campaign.

Gifts and Bonuses

New language in section 9034.4(a)
and section 9004.4(a) permits campaign
committees to use federal funds to
defray the costs of gifts for committee
staff, volunteers and consultants, as long
as the gifts do not exceed $150 per
individual and as long as all gifts do not
exceed $20,000. This approach received
a favorable response from one witness
and one commenter. It is somewhat
similar to a provision included in the
public funding rules for convention
committees at 11 CFR 9008.7(a)(4)(xii).
See 59 FR 33618 (June 29, 1994).

With regard to bonus arrangements
provided for in advance in a written
contract, the NPRM sought comments
on whether the amount of these bonuses
should be restricted to a fixed
percentage of the compensation paid as
provided by the contract, or whether
these bonuses should be subject to the
overall $20,000 limit. A number of
commenters and witnesses opposed
these suggestions on the grounds that
bonus decisions should remain within
the discretion of the committees;
primary campaigns may not know at the
outset how much will be available for
bonuses; and campaigns may choose not
to enter into written employment
contracts. Some felt these proposals
were more feasible for general election
committees than for primary campaigns
because the party nominees know at the
outset what their funding level will be
for the general election. It was also
suggested that all bonuses be paid
within ten days of a committee’s date of
ineligibility.

The final rules have been revised to
require that for general election
campaigns, bonus arrangements must be
provided for prior to the date of the
general election in a written contract,
and must be paid during the
expenditure report period, which ends
thirty days after the general election.
Similarly, primary campaigns must
make bonus arrangements in advance
and must pay bonuses no later than
thirty days after the candidate’s DOI.
These time frames allow ample time for
campaigns to make decisions regarding
bonuses.

Lost or Damaged Equipment

The Commission is adding new
paragraph (b)(8) to section 9034.4 to
clarify that the cost of lost or damaged
items may be considered a nonqualified
expense for purposes of these rules.
This change parallels new paragraph
9004.4(b)(8), and is discussed in more

detail in connection with section
9004.4, above.

Funding General Election Expenses
With Primary Funds

The Presidential Election Campaign
Fund Act, the Presidential Primary
Matching Payment Account Act, and
Commission regulations require that
publicly funded presidential candidates
use primary election funds only for
expenses incurred in connection with
primary elections, and that they use
general election funds only for general
election expenses. 26 U.S.C. 9002(11),
9032(9); 11 CFR 9002.11, 9032.9. These
requirements are tied to the overall
primary and general election
expenditure limits set forth at 2 U.S.C.
441a (b) and (c), and at 26 U.S.C.
9035(a). See also 11 CFR 110.8(a),
9035.1(a)(1).

Questions have arisen in recent
election cycles as to whether certain
expenses charged to primary
committees were in fact used to benefit
the general election. Once a candidate
has secured enough delegates to win the
nomination, the focus of the campaign
may turn in large part to the general
election. However, it can be difficult to
distinguish between primary campaign
activity, such as that designed to lock
up delegates or otherwise related to the
outcome of the primary campaign, and
convention preparation, from activity
that is geared towards winning the
general election.

The NPRM sought general suggestions
on how best to address this situation.
For example, it suggested that certain
expenditures within a set time frame
before the date of the candidate’s
nomination might be subject to higher
scrutiny. In addition, the Notice
contained specific proposals on how to
treat capital assets, certain goods and
services, and supplies and materials in
this context; and sought comments on
how other expenditures, such as those
for campaign related travel and media
expenses, should be attributed.

Most of the commenters who
addressed this issue favored a “‘bright
line” cut-off date between primary and
general election expenses, which would
give committees clear guidance as to
which expenses will be attributed to the
primary election and which to the
general election. Some suggested that
this date be set as the candidate’s date
of ineligibility. Moreover, most
comments opposed any guidelines or
presumptions that would require a
““case-by-case”” determination of how
certain expenditures should be
characterized.

The Commission recognizes that it
can be difficult to select a single “‘bright
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line”” date appropriate for all campaigns
under all circumstances. Also, the
adoption of “bright line” rules could in
certain instances result in the primary
committee’s subsidizing the general
election committee, or vice versa.
Nevertheless, the Commission believes
this approach is appropriate with regard
to certain specific types of expenditures
that may benefit both the primary and
the general election. These include
expenditures for polling; state or
national offices; campaign materials;
media production costs; campaign
communications; and campaign-related
travel costs (see also 11 CFR 9034.5,
depreciation of capital assets, discussed
below).

The Commission recognizes that there
could be situations in which this
approach does not accurately reflect the
relative impact of particular
expenditures. However, these
differences should balance themselves
out over the course of a lengthy
campaign. In addition, a major factor in
the Commission’s decision is the desire
to complete the audits more quickly and
using fewer agency resources. It can be
extremely time- and labor-intensive for
both the Commission and the
committees to examine thousands of
individual expenditures, especially
where, as here, both the timing and the
purpose of each expenditure is at issue.
Accordingly, the Commission is adding
a new paragraph (e) to this section
partially deal with this situation.

The introductory language to this
paragraph notes that these rules apply
only to campaigns of candidates who
receive public funding in both the
primary and the general election.
Paragraph (e)(1) states the general rule
that any expenditure for goods or
services that are used exclusively for
either the primary or the general
election campaign shall be attributed to
the limits applicable to that election.

Please note that primary expenditures
are also attributable to the state
allocation limits set forth in 11 CFR
106.2. Also, any expenditures that are
attributed to the general election limits
shall be paid for with general election
funds.

Paragraph (e)(2) states that polling
expenses shall be attributed according
to when the results of the poll are
received. If the results are received on
or before the date of the candidate’s
nomination, the expenses will be
considered primary election expenses. If
partial results are received both before
and after the date of the candidate’s
nomination, the costs shall be allocated
between the primary and the general
election limits based on the percentage
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of results received during each such
period.

A conforming amendment is also
being made to 11 CFR 9003.4(a) (see
discussion above). That paragraph
formerly stated that certain polling
expenses could count against the
general election limit regardless of when
the results of the polling were received.

Paragraph (e)(3) addresses overhead
expenditures and payroll costs incurred
in connection with state or national
campaign offices, and attributes these
according to when usage of the office
occurs. For usage on or before the date
of the candidate’s nomination, these
expenses are attributed to the primary
election, except for periods when the
office is used only by persons working
exclusively on general election
campaign preparations. The definition
of “overhead expenditures” set forth in
11 CFR 106.2(b)(2)(iii)(D) is
incorporated by reference into this
paragraph.

Paragraph (e)(4) addresses campaign
materials, including bumper stickers,
campaign brochures, buttons, pens and
similar items, that are purchased by the
primary campaign and later transferred
to the general election campaign. Any
such materials that are used in the
general election shall be attributed to
the general election limits. Materials
transferred to the general election
committee but not used in the general
election shall be attributed to the
primary election limits.

Paragraph (e)(5) states that 50% of
production costs for media
communications that are broadcast or
published both before and after the date
of the candidate’s nomination shall be
attributed to the primary election limits,
and 50% to the general election limits.
Please note that distribution costs,
including such costs as air time and
advertising space in newspapers, must
be paid for 100% by the primary or
general election campaign depending on
when the communication is broadcast
or distributed.

The Commission notes that the pre-
and post-nomination communications
need not be identical for this attribution
ratio to apply. Obvious changes include
such matters as stating that the
communication was ‘‘paid for by ” the
candidate’s general rather than primary
election campaign committee; and
references to the candidate as the party’s
actual, rather than potential, nominee.
However, there are also situations where
a communication is substantially
unchanged, except for a portion targeted
to, for example, specific constituent
groups or different parts of the country.
The Commission also intends to apply

the 50/50 attribution ratio to these
communications.

Paragraph (e)(6) addresses campaign
communications, including
solicitations, that are not used in both
the primary and the general election. In
the past questions have arisen as to
whether a per-DOI communication was
intended to influence the general
election, or vice versa (e.g., thank you
letters for primary contributions sent
after the date of the candidate’s
nomination).

Paragraph (e)(6)(i) states that the costs
of a solicitation shall be attributed to the
primary election or to the General
Election Legal and Accounting
Compliance Fund, depending on for
which purpose the solicitation is made.

While candidates may not accept
private contributions to cover expenses
incurred to benefit the general election
campaign, they may solicit
contributions for the GELAC. The rule
states that, if a candidate solicits funds
for both the primary election and for the
GELAC in a single communication, 50%
of the cost of the solicitation shall be
attributed to the primary election, and
50% to the GELAC. Consequently, the
primary committee must pay 50% of the
solicitation costs, and the GELAC must
pay 50%.

Occasionally a committee will solicit
contributions to retire a primary
election debt, and receive more money
in response to the solicitation than is
needed to pay off the debt. Under 11
CFR 9003.3(a)(1)(iv)(C), the committee
may transfer such excess contributions
to the GELAC if proper redesignations
are obtained. If a committee chooses to
seek redesignations, the cost of the
solicitation shall be attributed to the
primary limits, while any redesignation
costs shall be paid by the GELAC.

Paragraph (e)(6)(ii) states that the
costs of a communication that does not
include a solicitation shall be attributed
to the primary or general election limits
based on the date on which the
communication is broadcast, published
or mailed.

Paragraph (e)(7) states that
expenditures for campaign-related
transportation, food and lodging by any
individual, including a candidate, shall
be attributed according to when the
travel occurs. If the travel occurs on or
before the date of the candidate’s
nomination, the cost is a primary
election expense, except that the costs
of travel by a person who is working
exclusively on general election
campaign preparations shall be
considered a general election expense
even if the travel occurs before the
candidate’s nomination. Travel both to
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and from the convention shall be a
primary expense.

Sources of Repayment

The rule set out in current paragraph
9034.4(c) has been moved to new
paragraph 9038.2(a)(4). Paragraph
9034.4(c) has been removed and
reserved for future use. This change
generally follows the conforming
amendment discussed in connection
with section 9004.4, above.

Section 9034.5 Net Outstanding
Campaign Obligations

NOCO Statements

The final rules make a number of
changes in the requirements for
submission of NOCO statements set out
in section 9034.5. Paragraph (b) is
amended to require committees
submitting NOCO statements to include
a breakdown of the estimated winding
down costs listed on the statement by
category and time period. The
committee must provide estimates of
quarterly or monthly expenses from the
date of the NOCO statement until the
expected termination of the committee’s
political activity. These estimates must
be broken down into amounts for office
space rental, staff salaries, legal
expenses, accounting expenses, office
supplies, equipment rental, telephone
expenses, postage and other mailing
costs, printing, and storage.

One commenter noted that it can be
difficult to estimate winding down costs
until well into the audit process,
because the committee continues to
receive bills, and also because it is not
clear what issues will arise until the
audit is underway.

The Commission recognizes that the
winding down figures on a committee’s
NOCO statements are, by necessity,
estimates of anticipated expenses.
However the Commission has decided
to require a breakdown of these
expenses in order to obtain more
meaningful information than is obtained
under the existing rule. Currently, many
NOCO statements list the candidate’s
estimated necessary winding down
costs as a single lump sum. Requiring
the breakdown will help the
Commission determine whether the
candidate is entitled to receive the
entire estimated amount.

The final rules also revise the
schedule for submission of revised
NOCO statements. Under the current
rules, candidates are required to submit
a revised NOCO statement with each
matching payment request submitted
after DOL. The proposed rules would
have required candidates to submit an
additional revised NOCO statement just

before the date when matching fund
payments will be certified, on a date to
be published by the Commission. The
additional statement would be used to
ensure that the amount of matching
funds certified accurately reflects the
committee’s financial situation at the
time of certification. One commenter
thought this additional requirement
would be burdensome and will not
solve the problem identified in the
NPRM.

The Commission believes that
requiring two revised NOCO statements
for each matching payment submission
is unnecessary. Consequently, the final
rules change the Commission’s current
policy of requiring candidates to submit
a revised NOCO statement at the time of
each post-DOI matching payment
submission. Instead, the final rules
require the candidate to submit a
certification that his or her remaining
net outstanding campaign obligations
equal to or exceed the amount
submitted for matching. If the candidate
so certifies, the Commission will
process the matching payment
submission.

The candidate must then submit a
revised NOCO statement just before the
next regularly scheduled payment date,
on a date to be determined and
published by the Commission in the
Federal Register. The statement must
reflect the financial status of the
campaign as of the close of business
three business days before the due date,
and must also contain a brief
explanation of each change in the
committee’s assets and obligations from
the most recent NOCO statement. This
will allow the Commission to adjust the
committee’s certification to reflect any
change in the committee’s financial
position that occurs after submission of
the initial matching payment request.
Thus, the amount certified will be closer
to the committee’s actual entitlement,
reducing the need to seek subsequent
repayment.

This revised schedule is set out in
paragraphs 9034.5(f) (1) and (2) of the
final rules. Paragraph 9034.5(f)(2) of the
former rules has been renumbered as
paragraph (f)(3), without revision.

The Commission notes that, while the
additional information required should
increase the accuracy of the matching
fund certifications, as under the current
practice, the Commission will not
approve NOCO statements when they
are submitted. Thus, although the new
rules will often reduce the size of a
committee’s repayment, the
Commission will continue to seek
repayment under appropriate
circumstances.

Capital Assets

The Commission is amending
paragraph (c)(1) of this section to
provide for a standard 40% depreciation
of capital assets that are received by a
primary campaign committee prior to
the candidate’s DOI and subsequently
sold to the general campaign committee
or to another entity.

The former rule set forth the 40%
depreciation allowance, but allowed a
higher depreciation for particular item if
the committee demonstrated through
documentation that the asset’s fair
market value was lower. However, there
was no corresponding provision for the
Commission to document a higher fair
market value. The NPRM proposed that
the 40% figure be subject to both
increase and decrease, under
appropriate circumstances. Most of
those who commented on this issue
opposed this change, which the
Commission had proposed to more
accurately reflect its experience in
dealing with this situation.

Consistent with its approach to other
expenditures that can be attributed to
both the primary and the general
election limits (see discussion of 11 CFR
9034.4(e), above), the Commission is
adopting a “bright line” 40%
depreciation figure for capital assets that
are used in both the primary and the
general election campaigns. While the
Commission recognizes that there may
be instances in which the 40% figure is
too low, there are also situations in
which that figure may be too high. The
Commission believes that in many
instances there differences will balance
themselves out over the course of a
lengthy campaign. Also, given the
number of capital assets involved in a
typical campaign, it can be time- and
labor-intensive for both the Commission
and the committee to handle these on a
case-by-case basis.

Please note that the term “capital
asset” includes components of a system
used as a whole and purchased at the
same time at a cost exceeding $2000,
even if individual system components
cost less than $2000.

Section 9034.6 Expenditures for
Transportation and Services Made
Available to Media Personnel;
Reimbursements

Section 9034.6 has been reorganized
with minor substantive changes. These
revisions are the same as those made to
section 9004.6, the parallel provision for
general election committees. See the
discussion of section 9004.6, above.
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Section 9034.7 Allocation of Travel
Expenditures

The changes in section 9034.7 follow
the changes to section 9004.7

Part 9036—Review of Submission and
Certification of Payments by
Commission

Section 9036.2 Additional
Submissions for Matching Fund
Payments

Complete Contributor Identification

Treasurers of political committees,
including authorized committees of
presidential candidates, are required by
2 U.S.C. §§432(i) and 434(b) to use their
best efforts to obtain, maintain and
report the name, address, occupation
and employer of all contributors who
give over $200 per calendar year. The
Commission recently issued revised
rules regarding this reporting obligation.
See 58 FR 57725 (Oct. 27, 1993). During
that rulemaking, two commenters
suggested revising 11 CFR 9036.2 so that
presidential primary candidates would
only receive matching funds for
contributions exceeding $200 that also
contain complete contributor
information. While full contributor
identifications are required for such
contributions in threshold submissions
under 11 CFR 9036.1(b), they have not
been required under 11 CFR
9036.2(b)(1)(v) for additional
submissions for matching funds.
Accordingly, the Commission sought
comment on whether to delete section
9036.2(b)(1)(v), thereby requiring
complete contributor information for all
matchable contributions exceeding
$200. In the alternative, comments were
sought on only matching these
contributions if committees can provide
evidence demonstrating they made their
best efforts to obtain the information.

There was no consensus among the
commenters and witnesses who
addressed this issue. Some felt that the
public has a right to complete disclosure
of this information when its money is
given to presidential candidates, and
that there is no rational basis for the
distinction between threshold
submissions and subsequent requests
for matching funds. They cited figures
from the 1992 election cycle to argue
that some candidates did not take the
disclosure statutes seriously. Others
pointed out that the new best efforts
rules are intended to resolve this issue,
and that it would be onerous for
committees to show during the
matching submission process that they
have satisfied the new best efforts rules.
Some felt that contributors should not
be forced to forego their privacy rights
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in order to have their contributions
matched. Hence, they argued that
vigorous enforcement of the new best
efforts rules is the appropriate course of
action.

For several reasons, the Commission
has decided not to change the current
requirements regarding matchability of
contributions from individuals. First,
the Commission has seen a significant
increase in the reporting of occupation
and employer since the best efforts
regulations were revised. For example, a
comparison of authorized committee
reports for April-September 1992 with
reports for April-September 1994,
shows the number of itemizable
contributions from individuals which
lacked information on the contributor’s
principal place of business decreased
from 17% to 10%. Thus, it is premature
to conclude that further measures are
needed to enhance disclosure.
Secondly, it is not a efficient use of
Commission resources to verify this
information during the matching fund
submission process. Doing so would
slow down an already time-constrained
process. Moreover, the reasons for
requiring occupation and employer in
threshold submissions do not apply to
additional submissions. Occupation and
employer information are necessary for
threshold submissions to ensure that
candidates have met the eligibility
requirements by having received
matchable contributions of at least
$5000 from contributors in at least 20
states.

Use of Digital Imaging for Matching
Fund Submissions

Several questions were also raised
regarding the possibility that
committees may wish to submit
contributions for matching through the
use of digital imaging technology such
as computer CD ROMs, instead of
submitting paper photocopies of checks
and deposit slips. One witness urged the
Commission to allow committees to
have this option. Accordingly, new
language has been added to paragraph
(a)(1)(vi) of section 9036.2 to let
committees provide digital images of
contributions, but not to require that
they do so. If they choose this option,
the Commission may require
committees to supply the Commission
with the equipment needed to read the
digital data at no cost to the
Commission. One witness stated that
this was a reasonable condition. Given
the variety of sources providing this
technology, it is not feasible for the
Commission to purchase all the
equipment that different committees
might wish to use. The new language
also specifies that the digital

information committees provide must
include an image of each contribution
received and imaged during the period
covered by the matching fund
submission, not just matchable
contributions. As a practical matter, it
may be simpler for committees to
include all contributions on CD ROMs
rather than separating out the
nonmatchable ones. This approach will
have the additional benefit of enabling
the Commission’s audit staff to begin
examining contributions at an earlier
point, which should speed up the audit
process. The Commission may seek
verification from the committee’s bank
or from contributors pursuant to 11 CFR
9039 if the Commission is unable to
resolve questions regarding the digital
images submitted.

While the Commission is approving
the submission of contribution
information using computerized digital
imaging technology, it is not changing
the requirements regarding the
submission of disbursements
documentation. Previously, the
Commission has concluded that the
retention of microfilm records satisfies
the documentation requirements of 2
U.S.C. §432(c), and that for electronic
transfers, committees may keep records
in the form of computerized magnetic
media. AOs 1994—40 and 1993—4.
However, these advisory opinions
addressed fairly limited record retention
issues, and did not address or resolve
issues regarding the use of digital
imaging technology to satisfy the
requirements of 11 CFR 9003.5 or
9033.11.

Section 9036.5 Determination of
Ineligibility Date

A conforming amendment has been
added to paragraph 9036.5(a), clarifying
that the procedures of section 9036.5
apply to matching fund resubmissions
made pursuant to 11 CFR part 9036 and
those prompted by an inquiry under 11
CFR part 9039, under appropriate
circumstances. See discussion below.

Part 9037—Payments and Reporting

Section 9037.4 Alphabetized
Schedules

The final rules include new section
9037.4, which follows new section
9006.3.

Part 9038—Examination and Audits

Section 9038.1 Audit

The amendments to this section
follow those made to section 9007.1,
above.



31870

Update: December 1995

Federal Register / Vol. 60, No. 116 / Friday, June 16, 1995 / Rules and Regulations

Section 9038.2 Repayments
Repayment Ratio

Section 9038.2(b)(2) of the current
rules requires candidates to repay
amounts received from the matching
payment account that are used for non-
qualified campaign expenses. The
amount of the repayment is determined
by multiplying the total amount of non-
qualified campaign expenses by the
candidate’s repayment ratio. The
repayment ratio is the ratio of matching
funds received by a candidate to the
candidate’s total deposits. Under the
current rules, the repayment ratio is
determined as of the candidate’s date of
ineligibility.

The new rule changes the date for
determining a candidate’s repayment
ratio from the date of ineligibility to 90
days after the date of ineligibility. Under
the new rule, the Commission will
multiply the amount of non-qualified
campaign expenses by the ratio of
matching funds to total deposits
received as of 90 days after the
candidate’s date of ineligibility, in order
to determine the amount the candidate
must repay for using matching funds for
non-qualified campaign expenses.

The new rule generates a repayment
ratio that more accurately reflects the
mix of public funds and private
contributions received during the
campaign, particularly for a candidate
who receives significant amounts of
private contributions after his or her
date of ineligibility. By taking private
contributions received within 90 days of
DOI into account when determining a
candidate’s repayment ratio, the new
rule will likely reduce the radio, thereby
reducing the amount of the candidate’s
repayment.

This approach is also more consistent
with the statute when applied to a
candidate who does not receive
matching payments until after his or her
date of ineligibility. Section 9038(b)(2)
of the Matching Payment Act requires a
candidate who uses public funds for
non-qualified campaign expenses to
repay a portion of the public funds he
or she received to the Treasury.
However, when section 8038.2(b)(2) of
the current regulations is applied to a
candidate who does not receive
matching payments until after his or her
DO, it arguably generates a repayment
ratio of zero. Thus, it does not require
the candidate to make a repayment,
even if the candidate incurred
numerous non-qualified campaign
expenses.

The new rule takes these post-DOI
matching payments into account,
thereby generating a ratio that is greater
than zero and more accurately reflects

the mix is greater than zero and more
accurately reflects the mix of matching
payments and private contributions
actually received. As a result, publicly-
funded candidates that incur non-
qualified campaign expenses will be
required to make a repayment, even if
they do not receive any public funds
until after their date of ineligibility.

In approving this approach for the
final rules, the Commission rejected an
alternative approach set out in the
NPRM. The alternative approach would
treat all matching funds certified in
response to matching payment
submissions received before the
candidate’s DOI as if they were certified
before the candidate’s DOL This would
result in a repayment ratio of greater
than zero that could be used to
determine a repayment amount under
section 9038(b)(2) of the statute.
However, this approach would only
address the zero repayment situation
outlined above. Since determining the
repayment ratio 90 days after DOI
addresses both situations, the
Commission has incorporated this
approach into the final rules.

In an effort to improve clarity, the
final rules break the last three sentences
of this section into two separate
paragraphs. The Commission received
no comments on this provision.

Income Derived From the Use of Surplus
Public Funds

Paragraph 9038.2(b)(4) has been
revised to indicate that the Commission
may determine that income resulting
from any use of surplus public funds
after the candidate’s DOI, less taxes,
paid, shall be paid to the Treasury. This
change parallels the changes made to
sections 9004.5 and 9007.2(b)(4),
discussed above.

Further Streamlining the Audit Process

The amendments to the audit process
contained in this section follow those
made to section 9007.2(d), above.

Conforming Amendments

A conforming amendment has been
added to paragraph 9038.2(c)(1), to
clarify that the repayment procedures
followed by the Commission in
connection with an 11 CFR part 9038
examination or audit also apply to an 11
CFR part 9039 examination or audit. See
discussion of Part 9039, below.

The amendments to paragraph (d) of
this section are identical to those made
to 11 CFR 9007.2, discussed above.

Section 9038.4 Extensions of Time

The amendment to this section
follows that made to section 9007.3,
above.

Section 9038.5 Petitions for Rehearing;
Stays of Repayment Determinations

The amendments to this section
follow those made to section 9007.5,
above.

Section 9038.7 Administrative Record

This section generally follows new
section 9007.7.

Part 9039—Review and Investigation
Authority

Section 9039.3 Examinations and
Audits; Investigations

The Commission’s review and
investigatory authority for administering
the matching fund program is set forth
at 26 U.S.C. §9039(b). In carrying out
these responsibilities, the Commission
must perform a continuing review of
candidate and committee reports and
submissions, and other relevant
information. Regulations implementing
these requirements are found at 11 CFR
part 9039.

For the most part the Commission’s
review is routine, carried out in
accordance with the eligibility, audit
and repayment procedures contained
elsewhere in the regulations. Section
9039(b) and its implementing
regulations provide authority to conduct
audits and investigations in situations
other than those addressed by 26 U.S.C.
§9038, 11 CFR part 9038, 2 U.S.C.
§437gand 11 CFR part 111. To date,
most of these situations have involved
issues relating to a candidate’s
continuing eligibility or the amount of
his or her entitlement during the course
of the campaign, although they can also
involve a post-election inquiry.

Section 9039.3 of the regulations
describes how examinations, audits and
investments are conducted in these
inquiries. However, the prior section
did not address the actions that may be
taken at the conclusion of any such
action. The Commission is therefore
adopting new paragraph 9039.3(b)(4) for
that purpose.

This new paragraph states that, if the
Commission decides to take no further
action in a part 9039 case, the
candidates(s) and committee(s) involved
will be so notified. If the Commission
decides to take further action, such
action will follow as closely as possible
the procedures already in place for
comparable situations. Specifically, if
the inquiry results in an adjustments to
the amount of certified matching funds,
the procedures set forth at 11 CFR
9036.5 shall be followed. If the inquiry
coincides with an audit undertaken
pursuant to 11 CFR 9038.1, the
information obtained in the inquiry will
be utilized as part of the repayment
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determination. If the inquiry results in
an initial or additional repayment
determination, whether or not this
coincides with a Commission audit, the
procedures set forth at 11 CFR 9038.2,
9038.4 and 9038.5 shall be followed.
The new rules also include
conforming amendments to 11 CFR
9033.1(b)(7), 9036.5(a), and 9038.2(c)(1).

Additional Issues

The Commission considered other
proposals in the course of this
rulemaking that it did not ultimately
incorporate into the final rules. A
summary of these proposals follows.

Convention Expenses of Ineligible
Candidates

The Commission also sought
comments in the NPRM on whether
expenses incurred by losing primary
election candidates in attending their
party’s national nominating convention
should be considered a qualified
campaign expense under 11 CFR 9032.9.
Such attendance can provide a defeated
candidate the opportunity to continue to
fundraise and to maintain contact with
his or her pledged convention delegates.

The Commission has decided for
several reasons not to take this action.
Qualified campaign expenses are
defined in the Matching Payment Act at
26 U.S.C. §9032(9)(A) as those
“incurred by a candidate, or by his
authorized committee, in connection
with his campaign for nomination for
election.” This definition seemingly
does not apply to those no longer
seeking the presidential nomination.

Also, the purpose of the 10% rule set
forth at 11 CFR 9033.5(b), under which
a candidate becomes ineligible for
additional funding on the 30th day
following the date of the second
consecutive primary election in which
he or she receives less than 10% of the
popular vote, is to discontinue funding
of candidates who have not received
substantial support following their
initial establishment of eligibility.
Allowing them to obtain additional
funding at a later point in the process
would undercut this purpose.

Under 11 CFR 9034.1([5)], candidates
can already count fundraising expenses
incurred following their DOI, including
those incurred at a national nominating
convention, as qualified campaign
expenses as part of their winding down
costs. The Commission notes, however,
that only those expenses directly related
to fundraising qualify as qualified
campaign expenses under this section.
Creating an additional window of
eligibility during the wind down period
could substantially lengthen and
complicate the audit process.
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Treating Matching Payments as an
Entitlement

One commenter urged the
Commission to treat the matching
payment program as more of an
entitlement program. This commenter
argued that the entitlement of a
candidate who remains eligible for
matching payments until the
nominating convention should not be
limited by the candidate’s net
outstanding campaign obligations.
Instead, such a candidate should be
entitled to receive matching funds for
all matchable contributions received, up
to fifty percent of the expenditure
limitation. See 26 U.S.C. §9034(b), 11
CFR 9034.1(d). The commenter said that
the Commission should match all
qualifying contributions submitted by
such a candidate for matching, up to
fifty percent of the limitation, and then
seek a ratio surplus repayment once all
campaign obligations have been
satisfied.

However, this approach is
inconsistent with the Matching Payment
Act. Although the Act limits a
candidate’s overall entitlement to fifty
percent of the expenditure limitation,
the Act also further limits entitlement
for candidates who become ineligible.
Ineligible candidates are limited to
matching payments for their net
outstanding campaign obligations. 26
U.S.C. §9033(c)(2). See 11 CFR
9034.1(b). All candidates for the
nomination become ineligible when the
party makes its nomination, because
they can no longer be “seeking” a
nomination that has already been
awarded. See 26 U.S.C. § 9033(b)(2).
Thus, a candidate’s post-convention
entitlement is limited to his or her
NOCO, even if the candidate was
eligible at the time the convention
began.

If the commenter’s suggestion were
adopted, a candidate who was still
eligible at the time of the convention
could submit a large matching payment
request after the nomination was
awarded and have that request fully
matched, even if the campaign had no
debts outstanding at the time the funds
were certified. The funds received
would be treated as surplus funds rather
than funds received in excess of
entitlement. Thus, the committee would
only be required to repay a portion of
the funds under the surplus repayment
rules. Such a result would frustrate the
purposes of the Matching Payment Act,
which requires a full repayment of any
funds received by a candidate who has
no further entitlement on the date of
certification. 26 U.S.C. § 9038(b)(1). See
11 CFR 9038.2(b)(1).

The Commission also notes that this
issue is the subject of ongoing litigation.

Certification of No Effect Pursuant to 5
U.S.C. §605(b) (Regulatory Flexibility
Act)

The attached final rules, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. The basis for
this certification is that few, if any,
small entities will be affected by these
final rules. Further, any small entities
affected are already required to comply
with the requirements of the
Presidential Election Campaign Fund
Act and the Presidential Primary
Matching Payment Account Act in these
areas.
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FEDERAL ELECTION COMMISSION

11 CFR Parts 106, 9002, 9003, 9004,
9006, 9007, 9008, 9032, 9033, 9034,
9036, 9037, 9038 and 9039

[Notice 1995-20]

Public Financing of Presidential
Primary and General Election
Candidates; Correction

AGENCY: Federal Election Commission.

ACTION: Technical Corrections to final
rules.

SUMMARY: This document contains
technical corrections to final rules
published June 16, 1995 (60 FR 31854)
regarding public financing of
presidential primary and general
election candidates.

EFFECTIVE DATE: August 16, 1995.

FOR FURTHER INFORMATION CONTACT:

Ms. Susan E. Propper, Assistant General
Counsel, 999 E Street, NW.,
Washington, DC 20463, (202) 219-3690
or (800) 424—-9530.

SUPPLEMENTARY INFORMATION: On June
16, 1995, the Commission published
final rules revising its regulations
governing public financing of
presidential primary and general
election candidates. 60 FR 31854 (June
16, 1995). These regulations implement
provisions of the Presidential Election
Campaign Fund Act and the
Presidential Primary Matching Payment
Account Act.

Unfortunately, the June 16 final rule
document contained a number of errors
that could make the rules misleading
and could cause problems when the
rules are codified in the Code of Federal
Regulations. Some of the errors reflect
mistakes contained in the document
submitted by the Commission to the
Federal Register. Other errors occurred
when the Federal Register typeset the
document for publication.

Most of the errors are technical in
nature. The Commission is publishing
this document to correct these technical
errors. These corrections are set out
below. However, the June 16 final rule
document also contains two errors of a
more substantive nature that must be
corrected. The Commission is
publishing another document in today’s
edition of the Federal Register that
corrects these errors. Readers interested
in the Commission’s public financing
regulations should carefully review both
notices.

Correction of Publication

Accordingly, the publication of final
regulations on June 16, 1995 (60 FR
31854), which were the subject to FR
Doc. 95-14667, is corrected as follows:

Explanation and Justification
(Preamble) [Corrected]

1. On page 31860, in the third
column, in the 19th line, “workable”
should read “unworkable”.

2. On page 31860, in the third
column, in the 34th line, “selection”
should read “election”.

3. On page 31861, in the third
column, in the last line, “not” should
read “no”.

4. On page 31869, in the second
column, in the first paragraph after the
italicized heading, in the 12th line,
“(a)(1)(vi)” should read “(b)(1)(vi)”.

5. On page 31870, in the first column,
in the third paragraph after the
headings, in the 12th line, “radio”
should read ‘‘ratio”.

6. On page 31870, in the second
column, in the first and second lines,
“is greater than zero and more
accurately reflects the mix” should be
removed.
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Explanation and Justification for Regulations on
Express Advocacy; Independent Expenditures;
Corporate and Labor Organization Expenditures

Effective Date: October 5, 1995

Federal Register notice: 60 FR 35292
(July 6, 1995)
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FEDERAL ELECTION COMMISSION

11 CFR Parts 100, 106, 109, and 114
[Notice 1995-10]

Express Advocacy; Independent
Expenditures; Corporate and Labor
Organization Expenditures

AGENCY: Federal Election Commission.
ACTION: Final rule; Transmittal of
regulations to Congress.

SUMMARY: The Commission is issuing
revised regulations that define the term
“express advocacy’’ and describe certain
nonprofit corporations that are exempt
from the prohibition on independent
expenditures. The new rules implement
portions of several decisions issued by
the Federal courts in recent years. These
rules were originally part of a larger
rulemaking on the scope of permissible
and prohibited corporate and labor
organization expenditures. The
Commission expects to complete the
remaining portions of the original
rulemaking by issuing additional
revisions to the regulations at a later
date.

DATES: Further action, including the
announcement of an effective date, will
be taken after these regulations have
been before Congress for 30 legislative
days pursuant to 2 U.S.C. 438(d).

FOR FURTHER INFORMATION CONTACT: Ms.
Susan E. Propper, Assistant General
Counsel, 999 E Street, N.W.,
Washington, D.C. 20463, (202) 219-3690
or (800) 424-9530.

SUPPLEMENTARY INFORMATION: The
Commission is today publishing the
final text of revisions to its regulations
at 11 CFR 100.17, 106.1(d) and 109.1(b)
and the text of new regulations at 11
CFR 100.22 and 114.10. Generally, these
regulations implement sections 431(17),
431(18) and 441b of the Federal Election
Campaign Act of 1971, as amended, 2
U.S.C. 431 et seq. [“FECA” or “the
Act”’]. These regulations have been
revised in accordance with a number of
Federal court decisions involving
section 441b.

Section 441b prohibits corporations
and labor organizations from using
general treasury monies to make
contributions or expenditures in
connection with Federal elections. The
new regulations provide further
guidance on what constitutes an
expenditure, and describe certain
corporations that are exempt from the
independent expenditure prohibition.
However, these new rules do not apply
to contributions, whether monetary or
in-kind.

In Federal Election Commission v.
Massachusetts Citizens for Life, Inc., 479

U.S. 238 (1986) [“MCFL”], the Supreme
Court held that expenditures must
constitute express advocacy to be
subject to the prohibition of section
441b. MCFL at 249. In addition, the
Court concluded that the prohibition on
independent expenditures in section
441b cannot constitutionally be applied
to nonprofit corporations having certain
essential features. The Court said that
corporations that (1) are formed for the
express purpose of promoting political
ideas and cannot engage in business
activities; (2) have no shareholders or
other persons affiliated so as to have a
claim on the corporation’s assets or
earnings; and (3) are not established by
a business corporation or labor
organization and have a policy against
accepting donations from such entities,
cannot be subject to the independent
expenditure prohibition.

Based on this decision, the National
Right to Work Committee filed a
Petition for Rulemaking urging the
Commission to revise 11 CFR 114.3 and
114.4 to conform to the statement in the
MCFL opinion that “express advocacy”
is the appropriate standard for
determining when independent
communications by corporations and
labor organizations are prohibited under
section 441b. See Notice of Availability
of Petition for Rulemaking, National
Right to Work Committee, 52 FR 16275
(May 4, 1987). Thus, the Petition took
the position that the Commission’s
partisan/nonpartisan standards
governing corporate and labor
organization communications to the
entity’s restricted class and the general
public are unconstitutional under
MCFL.

The Commission subsequently sought
public input on whether to initiate a
rulemaking to determine the extent to
which the MCFL decision necessitated
changes in the Part 114 rules governing
independent expenditures by
corporations possessing the three
essential features, changes in the scope
of the “independent expenditure”
provisions at 11 CFR Part 109, or the
implementation of an “‘express
advocacy” test for all corporations and
labor organizations covered by 11 CFR
Part 114. Advance Notice of Proposed
Rulemaking, 53 FR 416 (January 7,
1988) [““Advance Notice” or “ANPRM”].

The Commission received over 17,000
comments in response to the Advance
Notice. Nearly all of the commenters
submitted virtually identical letters
urging the Commission to act favorably
on NRWC'’s rulemaking petition, and to
limit application of its regulations to
communications expressly advocating
the election or defeat of candidates so as
to avoid impinging upon First

Amendment rights. The Commission
also received detailed comments from
seven sources, and held a public hearing
on November 16, 1988 at which two
commenters testified as to how the
Commission should implement the
MCFL opinion. The detailed comments
and testimony reflect a wide range of
views as to how the Commission should
proceed in response to the MCFL
decision.

In subsequent litigation, two lower
courts relied upon an express advocacy
standard to evaluate corporate
communications under section 441b of
the FECA. In Faucher v. Federal
Election Commission, 743 F. Supp. 64
(D. Me. 1990), the court invalidated the
Commission’s voter guide regulations at
11 CFR 114.4(b)(5)(i). The Court
concluded that the Commission’s voter
guide rule is not authorized by the
FECA ““as interpreted by the Supreme
Court in [MCFL], to the extent that the
regulation makes the permissibility of
voter guides * * * hinge upon on
whether such guides are ‘nonpartisan’
in a broad sense that includes issue
advocacy rather than the narrower test
of ‘express advocacy.”” Id. at 72.
Similarly, in Federal Election
Commission v. National Organization of
Women, 713 F. Supp. 428 (D.D.C. 1989)
[“NOW], another district court applied
an express advocacy test to determine
whether section 441b permitted an
incorporated membership organization
to use general treasury funds for
membership recruitment letters directed
to the general public. The court
concluded that the letters in question
did not go beyond issue discussion to
express electoral advocacy. The
Commission appealed both of these
lower court decisions.

Shortly after the MCFL opinion, a
court of appeals decision held that
speech need not include any of the
specific words listed in Buckley v.
Valeo, 424 U.S. 1, 44 n.52 (1976) to
constitute express advocacy. Federal
Election Commission v. Furgatch, 807
F.2d 857, 862—63 (9th Cir.), cert. denied,
484 U.S. 850 (1987). Instead, the
appropriate inquiry is whether the
communication, when read as a whole
and with limited reference to external
events, is susceptible to no other
reasonable interpretation but as an
exhortation to vote for or against a
specific candidate. Id. at 864.

In addition, the Supreme Court
provided further guidance on the
exception from the independent
expenditure prohibition for nonprofit
corporations in Austin v. Michigan
Chamber of Commerce, 494 U.S. 652
(1990). In Austin, the Court interpreted
a Michigan statute very similar to
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section 441b of the FECA. The Austin
decision prompted the Commission to
issue a second notice seeking further
comments on what changes to its
regulations were warranted. Request for
Further Comment, 55 FR 40397 (Oct. 3,
1990), comment period extended 55 FR
45809 (Oct. 31, 1990). This notice also
welcomed comments on the express
advocacy questions raised by the
Faucher and NOW decisions.

Eight commenters responded to the
second notice, including some who
reiterated their earlier positions. Most,
but not all, of the commenters urged the
Commission to adopt an express
advocacy test for expenditures under
section 441b. One comment favored the
development of definitions which
precisely set out what activity will be
deemed within the scope of the FECA
under such a standard, while another
comment supported the use of a case by
case approach. There was also some
support for revising the regulations to
reflect the approach to express advocacy
taken into the Furgatch opinion. The
Commission also received specific
suggestions for delineating the class of
nonprofit corporations falling within
MCFL’s exception from the independent
expenditure prohibition. Two comments
advocated a broad scope for the
exemption, while a third comment
emphasized the narrowness of the group
of organizations possessing the three
essential features delineated in MCFL
and Austin.

Subsequently, the Court of Appeals
for the First Circuit upheld the district
court’s decision in Faucher. Faucherv.
Federal Election Commission, 928 F.2d
468 (1st Cir. 1991). cert. denied sub
nom. Federal Election Commission v.
Keefer et al., 502 U.S. 820 (1991). The
Commission sought certiorari in
Faucher, arguing that the express
advocacy standard should not be made
applicable to the 441b prohibition on
corporate expenditures. On October 7,
1991, the Supreme Court denied the
petition for certiorari, and thus declined
to consider narrowing or otherwise
modifying the statements it made in
MCFL regarding the scope of section
441b. Accordingly, the Commission
moved for the dismissal of its appeal in
NOW and resumed consideration of
several substantial changes to its
regulations necessitated by the MCFL
decision.

The Commission published a Notice
of Proposed Rulemaking on July 29,
1992 seeking public comment on draft
rules codifying the reduced scope of the
prohibition on corporate expenditures.
57 FR 33548 (July 29, 1992). The
proposed language set forth the general
rule that corporations and labor
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organizations are prohibited from
making expenditures for
communications to the general public
expressly advocating the election or
defeat of a clearly identified candidate.
The draft regulations also sought to
establish criteria for determining
whether nonprofit corporations qualify
for the exemption from section 441b’s
prohibition on independent
expenditures.

The Commission received 35 separate
comments on the NPRM from 32
commenters between July 29, 1992 and
November 22, 1993. The Commission
also received 149 form comments
during that period. The Commission
held a public hearing on October 15 and
16, 1992, at which 15 of these
commenters testified on the issues
presented in the MCFL decision and the
proposed rules. The comments and
testimony are discussed in more detail
below.

As indicated above, this rulemaking
process has involved a broader range of
issues regarding the scope of
permissible and prohibited corporate
and labor organization expenditures
than is reflected in the final rules being
promulgated today. The rulemaking
with regard to the other issues is
continuing, and the Commission
expects to issue additional new rules
revising 11 CFR Parts 110 and 114 at a
later date. These subsequent changes
will replace the partisan/nonpartisan
standards in sections 110.13, 114.1,
114.2, 114.3, 114.4 and 114.12(b) with
language prohibiting corporations and
labor organizations from making
expenditures for communications to the
general public expressly advocating the
election or defeat of clearly identified
candidates. Specifically, these
provisions govern candidate debates,
candidate appearances, distributing
registration and voting information,
voter guides, voting records, conducting
voter registration and get-out-the-vote
drives and use of meeting rooms. At the
same time, the Commission intends to
address issues which have arisen
regarding activities undertaken by
incorporated colleges and universities,
the use of logos, trademarks and
letterheads, endorsements of candidates,
activities which facilitate the making of
contributions, and coordination
between candidates and corporations or
labor organizations which results in in-
kind contributions. These issues, not
previously addressed in the rules,
involve activities that are also impacted
by the express advocacy standard and
the case law in this area.

Section 438(d) of Title 2, United
States Code requires that any rules or
regulations prescribed by the

Commission to carry out the provisions
of Title 2 of the United States Code be
transmitted to the Speaker of the House
of Representatives and the President of
the Senate 30 legislative days before
they are finally promulgated. These
regulations were transmitted to
Congress on June 30, 1995.

Explanation and Justification

Generally, the new and amended
rules contain the following changes.
First, the definitions of “express
advocacy” and ‘“‘clearly identified”” at 11
CFR 109.1 (b)(2) and (b)(3) have been
moved to new 11 CFR 100.22 and
revised 11 CFR 100.17, respectively.
They have been reworded to provide
further guidance on what types of
communications constitute express
advocacy of clearly identified
candidates, in accordance with the
judicial interpretations found in
Buckley, MCFL, Furgatch, NOW and
Faucher.

Second, new section 114.10 has been
added to implement the MCFL Court’s
conclusion that nonprofit corporations
possessing certain essential features
may not be bound by the restrictions on
independent expenditures contained in
section 441b. This new section
expressly permits certain corporations
to use general treasury funds for
independent expenditures, and sets out
the reporting obligations for these
corporations.

Part 100—Scope and Definitions (2
U.S.C. 431)

Section 100.17 Clearly Identified (2
U.S.C. 431(18))

The definitions of “clearly identified”
in 11 CFR 106.1(d) and “clearly
identified candidate” in 11 CFR
109.1(b)(3) have been removed and
replaced by a revised definition in
section 100.17. It is not necessary for
this definition to appear in multiple
locations throughout these regulations.

The NPRM sought comments on two
alternative approaches regarding the
requirement that the candidates be
“clearly identified.” Alternative A—1
indicated that this would include
candidates of a clearly identified
political party and a clearly identified
group of candidates, such as the “pro-
life”” candidates in the MCFL case.
Alternative A—2 did not specifically
mention clearly identified groups of
candidates or candidates of clearly
identified political parties.

Several commenters and witnesses
argued that under Alternative A-1, it
could be too difficult to determine the
candidates in the group. Examples cited
were buttons that read “Elect Women
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for a Change” or “Vote Pro-Choice,”
without more. The language was
intended to apply to a situation, for
example, where one insert in a mailing
lists voting records or positions on
specific issues and clearly indicates
which of the named candidates shares
the speaker’s views. If another insert
urges the reader to vote in favor of
candidates who share its views, this is
considered to be advocating the election
of those clearly identified candidates.
Similarly, the MCFL case involved a
flyer which urged voters to vote for
“pro-life” candidates, and included a
list of “pro-life candidates.” Thus, in
this example, several ‘“pro-life”
candidates were clearly identified to the
reader.

In light of comments, the wording of
new section 100.22(a) has been
reworked to refer to “one or more
clearly identified candidate(s)”” to more
clearly state what was intended. In
addition, section 100.17 has been
modified to provide some additional
examples of when candidates are
considered to be “clearly identified.”

Section 100.22 Expressly Advocating

The definition of express advocacy
previously located in 11 CFR 109.1(b)(2)
has been replaced with a revised
definition in new section 100.22. The
placement of the definition of express
advocacy in Part 100—Scope and
Definitions is intended to ensure that
the reader will be able to locate it more
easily. Also, while express advocacy is
an important component of any
independent expenditure, it is also the
legal standard used in determining
whether other types of activities are
expenditures by corporations or labor
organizations under 11 CFR Part 114.
Please not that the terms
“communication containing express
advocacy” and “‘communication
expressly advocating the election or
defeat of one or more clearly identified
candidates”” have the same meaning.

The NPRM presented the possibility
of creating a separate definition of
“express advocacy” for inclusion in Part
114 that would apply only to
corporations and labor organizations
governed by that Part. The NPRM
indicated that the purpose of
promulgating a separate definition
would be to focus more specifically on
implementing the MCFL Court’s dictate
that “express advocacy” is the standard
when determining what is an
expenditure under 2 U.S.C. § 441b. The
Notice suggested that a separate
definition could center on whether a
communication urged action with
respect to a federal election rather than
on whether the communication also

related to a clearly identified candidate.
Thus, this approach would have taken
a different view of “express advocacy”
for organizations subject to the
prohibitions of section 441b.

There was little support for separate
definitions from the comments and
testimony. The difficulty the
commenters and witnesses had in trying
to determine what the courts meant by
“express advocacy,” and what they
thought the Commission had in mind,
amply demonstrate that it would be
extremely confusing to work with
separate definitions for corporations and
labor organizations on one hand, and
candidates, committees and individuals
on the other. Consequently, separate
definitions of express advocacy have not
been included in the final rules.

1. Alternative Definitions Presented in
the NPRM

The NPRM sought comments on two
alternative sets of revisions to the
definition of express advocacy.
Alternatives A—1 and A-2 were similar
in several respects. They both continued
to list the specific phrases set forth in
the Buckley opinion as examples of
express advocacy. Both alternatives
recognized that all statements and
expressions included in a
communication must be evaluated in
terms of pertinent external factors such
as the context and timing of the
communication. In addition, both
proposed definitions clearly indicated
that communications consisting of
several pieces of paper will be read
together.

The alternative definitions in the
NPRM differed in several respects.
Under Alternative A—1, express
advocacy included suggestions to take
actions to affect the result of an election,
such as to contribute or to participate in
campaign activity. In contrast,
Alternative A—2 indicated that express
advocacy constitutes an exhortation to
support or oppose a clearly identified
candidate, and that there must be no
other reasonable interpretation of the
exhortation other than encouraging the
candidate’s election or defeat, rather
than another type of action on a specific
issue. Nevertheless, Alternative A—2
also specifically stated that “with
respect to an election” includes
references such as “Smith 92" or “Jones
is the One.”

There was no consensus among the
commenters and witnesses regarding
either alternative definition of express
advocacy. While there was more
support for Alternative A—2 than A-1,
specific portions of both alternatives
troubled a number of commenters and
witnesses. Some objected that

Alternative A—1 was too narrow in that
it did not cover all express, implied, or
reasonably understood references to an
upcoming election. Others argued
Alternative A—1 was too broad, and
preferred Alternative A—2. However,
there was also considerable sentiment
expressed that Alternative A—2 was also
too broad, and should be further limited
to avoid running afoul of the First
Amendment considerations that are
involved.

To illustrate the difficulty involved in
applying an “express advocacy”’
standard, the Commission included
Agenda Document #92—86—A in the
rulemaking record. This document
contained seven hypothetical
advertisements, each of which is
assumed to be published within two
weeks of an election. Several written
comments and witnesses mentioned
these examples in analyzing the
proposals contained in this Notice, but
there was no consensus as to which
examples, if any, contained express
advocacy.

In commenting on the proposed rules,
the Internal Revenue Service indicated
that 26 U.S.C. § 501(c)(3) prohibits
certain nonprofit organizations from
participating or intervening in political
campaigns on behalf of or in opposition
to candidates for elective public office.
The IRS stated that prohibited political
activity under the Internal Revenue
Code is much broader in scope than the
express advocacy standard under the
FECA. The Commission expresses no
opinion as to any tax ramifications of
activities conducted by nonprofit
corporations, since these questions are
outside its jurisdiction.

The definition of express advocacy
included in new section 100.22 includes
elements from each definition, as well
as the language in the Buckley, MCFL
and Furgatch opinions emphasizing the
necessity for communications to be
susceptible to no other reasonable
interpretation but as encouraging
actions to elect or defeat a specific
candidate. Please note that exhortations
to contribute time or money to a
candidate would also fall within the
revised definition of express advocacy.
The expressions enumerated in Buckley
included “support,” a term that
encompasses a variety of activities
beyond voting.

2. Examples of Phrases That Expressly
Advocate

The previous definition of express
advocacy in 11 CFR 109.1(b)(2)
included a list of expressions set forth
in Buckley. Both alternatives in the
NPRM would have largely retained this
list of phrases that constitute express
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advocacy. The revised definition in 11
CFR 100.22(a) includes a somewhat
fuller list of examples. The expressions
enumerated in Buckley, such as “vote
for,” “Smith for Congress,” and ‘“‘defeat”
have no other reasonable meaning than
to urge the election or defeat of clearly
identified candidates.

3. Communications Lacking Such
Phrases

The NPRM also addressed
communications that contain no
specific call to take action on any issue
or to vote for a candidate, but which do
discuss a candidate’s character,
qualifications, or accomplishments, and
which are made in close proximity to an
election. An example is a newspaper or
television advertisement which simply
states that the candidate has been
caring, fighting and winning for his or
her constituents. Another example is a
case in which a candidate is criticized
for missing many votes, or for specific
acts of misfeasance or malfeasance
while in office.

Under Alternative A-2, these types of
communications would have
constituted exhortations if made within
a specified number of days before an
election, and if they did not encourage
any type of action on any specific issue,
such as, for example, supporting pro-life
or pro-choice legislation. Comments
were requested as to what an
appropriate time frame should be—as
short as 14 days, or as long as six
months, prior to an election, or some
other time period considered
reasonable.

Some commenters opposed treating
these communications as express
advocacy on the grounds that there is
not a clear call to action. Others argued
that such communications, particularly
when made by a candidate’s campaign
committee, were clearly intended to
persuade the listener or reader to vote
for the candidate.

Communications discussing or
commenting on a candidate’s character,
qualifications, or accomplishments are
considered express advocacy under new
section 100.22(b) if, in context, they
have no other reasonable meaning than
to encourage actions to elect or defeat
the candidate in question. The revised
rules do not establish a time frame in
which these communications are treated
as express advocacy. Thus, the timing of
the communication would be
considered on a case-by-case basis.

4. Communications Containing Both
Issue Advocacy and Electoral Advocacy

The final rules, like the proposed
rules, treat communications that include
express electoral advocacy as express
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advocacy, despite the fact that the
communications happen to include
issue advocacy, as well. Several
comments pointed out that the
legislative process continues during
election periods, and argued that if a
legislative issue becomes a campaign
issue, the imposition of unduly
burdensome requirements on those
groups seeking to continue their
legislative efforts and communicate
with their supporters is
unconstitutional. These concerns are
misplaced, however, because the
revised rules in section 100.22(b) do not
affect pure issue advocacy, such as
attempts to create support for specific
legislation, or purely educational
messages. As noted in Buckley, the
FECA applies only to candidate
elections. See, e.g., 424 U.S. at 42—44,
80. For example, the rules do not
preclude a message made in close
proximity to a Presidential election that
only asked the audience to call the
President and urge him to veto a
particular bill that has just been passed,
if the message did not refer to the
upcoming election or encourage
election-related actions. In contrast,
under these rules, it is express advocacy
if the communication described above
urged the audience to vote against the
President if the President does not veto
the bill in question.

Nevertheless, to alleviate the
commenters’ concerns, the definition of
express advocacy in new section
100.22(b) has been revised to
incorporate more of the Furgatch
interpretation by emphasizing that the
electoral portion of the communication
must be unmistakable, unambiguous
and suggestive of only one meaning, and
reasonable minds could not differ as to
whether it encourages election or defeat
of candidates or some other type of non-
election action.

Both alternative definitions of express
advocacy included consideration of the
context and timing of the
communication, and indicated that
communications consisting of several
pieces of paper will be read together.
Several commenters and witnesses were
troubled by the perceived vagueness
and uncertainty inherent in the use of
the phrases “taken as a whole,” “in light
of the circumstances under which they
were made,” and “with limited
reference to external events.” They
argued that they would not be able to
ascertain in advance which facts and
circumstances would be considered by
the Commission. Some of the
commenters and witnesses
acknowledged the difficulty of crafting
a clear and precise standard in the First
Amendment context.

The final rules in section 100.22
retain the requirement that the
communication be read ‘““as a whole and
with limited reference to external
events” because MCFL makes clear that
isolated portions of a communication
are not to be read separately in
determining whether a communication
constituted express advocacy. See 479
U.S. at 249-50. Further, the Furgatch
opinion evaluated the contents of the
communication in question ““as a whole,
and with limited reference to external
events.” 807 F.2d at 864. The external
events of significance in Furgatch
included the existence of an upcoming
presidential election and the timing of
the advertisement a week before the
general election. However, please note
that the subjective intent of the speaker
is not a relevant consideration because
Furgatch focuses the inquiry on the
audience’s reasonable interpretation of
the message. Furgatch, 807 F.2d at 864—
65.

5. “Vote Democratic” or ‘“Vote
Republican”

In the NPRM, Alternative A—2 treated
as express advocacy messages such as
“Vote Republican” or “Vote
Democratic” if made within a specified
period prior to a special or general
election or an open primary. Again,
comments were sought on time periods
ranging from 14 days to 6 months prior
to an election, or any other time period
considered reasonable. Alternatively,
the period between the primary and
general elections was suggested as the
time when such messages refer to
clearly identified candidates. In
contrast, Alternative A—1 treated these
phrases as express advocacy if made at
any time after specific individuals have
become Republican or Democratic
candidates within the meaning of the
FECA in the geographic area in which
the communication is made. The NPRM
also sought comments on when a
message such as ‘“Vote Democratic” or
“Vote Republican” refers to one or more
clearly identified candidates, rather
than being just a message of support for
a party.

The views of the commenters and
witnesses reflected little consensus
regarding these messages. Several were
supportive of Alternative A—2, and
suggested that a 90 day time frame
would be appropriate. Others felt that
such messages are always express
advocacy because they aim at
influencing the outcome of elections.
Conversely, some commenters argued
that these messages cannot be express
advocacy if there are no declared
candidates yet running for the party’s
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nomination or if the nominee of the
party has not yet been selected.

Section 100.22 of the final rules does
not specify a time frame or triggering
event that will cause these messages to
be considered express advocacy.
Instead, messages such as “Vote
Democratic” or “Vote Republican” will
be evaluated on a case-by-case basis to
determine whether they constitute
express advocacy under the criteria set
out in 11 CFR 100.22(b).

Part 106—Allocations of Candidate and
Committee Activities

Section 106.1 Allocation of expenses
between candidates

A conforming amendment has been
made to paragraph (d) of section 106.1.
Previously, this paragraph restated the
definition of “clearly identified.” It has
been revised to refer the reader to the
definition located in 11 CFR 100.17.

Part 109—Independent Expenditures (2
U.S.C. 431(17), 434(c))

Section 109.1 Definitions (2 U.S.C.
431(17))

The revised rules incorporate a
technical amendment to the definition
of “person” in the independent
expenditure provisions in section
109.1(b)(1). The revision clarifies that
“person” includes qualified nonprofit
corporations, which are discussed more
fully below. This change reflects that in
MCFL, the Court upheld the right of
qualified nonprofit corporations to make
independent expenditures, but this
decision did not extend to other
corporations.

Conforming amendments have also
been made to paragraphs (b)(2) and
(b)(3) of section 109.1. These sections
had contained definitions of “expressly
advocating” and ‘““clearly identified
candidate.” As explained above, they
have been revised to refer the reader to
the definitions located in sections
100.22 and 100.17, respectively.

Part 114—Corporate and Labor
Organization Activity

Section 114.2 Prohibitions on
Contributions and Expenditures

Paragraph (b) of section 114.2 has
been revised to reflect the exception
recognized in the MCFL decision, which
allows certain nonprofit corporations to
use their general treasury funds to make
independent expenditures. The
Commission anticipates making further
changes to this provision when it
completes the remaining portions of this
rulemaking.

Section 114.10 Qualified Nonprofit
Corporations

In MCFL, the Supreme Court reviewed
the application of the independent
expenditure prohibition in section 441b
to MCFL, a small, nonprofit corporation
organized to promote specific
ideological beliefs. The Court concluded
that, because MCFL did not have the
potential to exert an undesirable
influence on the electoral process, it did
not implicate the concerns that
legitimately prompted regulation by
Congress. Consequently, the Court
found section 441b unconstitutional as
applied to MCFL.

The Court cited “three features
essential to [its] holding that [MCFL]
may not constitutionally be bound by
§441b’s restriction on independent
spending.” 479 U.S. at 264. First, MCFL
was formed for the express purpose of
promoting political ideas and cannot
engage in business activities. Second, it
has no shareholders or other persons
affiliated so as to have either a claim on
the corporation’s assets or earnings, or
any other economic disincentives to
disassociate with the corporation. Third,
it was not established by a business
corporation or a labor union, and it has
a policy of not accepting contributions
from such entities. MCFL at 264. The
Court said that section 441b’s
prohibition on independent
expenditures is unconstitutional as
applied to nonprofit corporations with
these three characteristics.

Section 114.10 of the final rules is
based on this part of the MCFL decision,
and on the Court’s subsequent decision
in Austin v. Michigan Chamber of
Commerce, 494 U.S. 652 (1990). Section
114.10 lists the features of those
corporations that are exempt from
section 441b’s prohibition on
independent expenditures. It also sets
out the reporting requirements for these
corporations. A detailed explanation of
section 114.10 is set out below.

1. General Issues Raised by the NPRM
and the Commenters

a. The name given to exempt
corporations. One preliminary question
is the name to be used for corporations
that are exempt from the independent
expenditure prohibition. The
Commission specifically sought
comments on this issue in the Notice of
Proposed Rulemaking. The NPRM
referred to them as “exempt
corporations.” However, the
Commission and some of the
commenters expressed concern that this
name might cause confusion, because
the term “‘exempt” is so closely

associated with the Internal Revenue
Code.

The NPRM contained an alternative
version of proposed section 114.10 that
used the phrase “qualified corporation”
as the name for these organizations. The
Commission believes this phrase is easy
to use, and clearly distinct from terms
used in other areas of the law. However,
the Commission has also added the
word “nonprofit” to make this phrase
more descriptive. Thus, the name
“qualified nonprofit corporation” or
“QNC” will be used to refer to
organizations that are exempt from the
independent expenditure prohibition.

b. General concerns expressed by
commenters. Some of the comments
received contained general observations
on the Commission’s efforts to
promulgate rules regarding the
exemption recognized in MCFL. One
commenter objected to any Commission
effort to issue rules in this area, arguing
that Commission action will inevitably
narrow the standards that were clearly
stated in MCFL and Austin, and would
make the Commission an arbiter of First
Amendment rights. The commenter
alleges that this is a role for which the
Commission has no constitutional or
Congressionally conferred authority.

However, the Commission disagrees,
and has decided to issue regulations in
this area. Although the MCFL opinion
may be quite specific by judicial
standards, it leaves many administrative
questions unanswered. Without new
rules, the Commission would have to
apply the MCFL decision on an ad hoc
basis, which could result in
inconsistency and would provide no
guidance to the regulated community. In
addition, the Commission’s regulations
are more readily available to the
regulated community than the text of
court decisions, and serve as the
primary reference for Commission
policy. Consequently, the rules should
reflect court decisions that significantly
affect the application of the FECA.

Many of the commenters felt that the
proposed rules were too restrictive. One
commenter said that the essence of the
decision is that organizations more like
voluntary political associations than
business firms cannot be subjected to
section 441b. This commenter argued
that the three stated features should
provide organizations with a safe harbor
but should not be absolutely required.

As will be discussed further below,
several provisions specifically criticized
as too restrictive by the commenters
have been eliminated from the final
rules. However, it is important that the
three features enunciated by the
Supreme Court be included in the final
rules as a threshold requirement for an
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exemption from the independent
expenditure prohibition. The MCFL
Court described these three features as
“essential to [its] holding that [MCFL]
may not constitutionally be bound by
§ 441Db’s restriction on independent
spending.” 479 U.S. at 263-64. The
clear implication is that a corporation
that does not have all three of these
features can be subject to this
restriction.

The U.S. Court of Appeals decision in
Day v. Holahan, 34 F.3d 1356 (8th Cir.
1994), does not affect this conclusion. In
that case, the Eighth Circuit decided
that a Minnesota statute that closely
tracked the Supreme Court’s three
essential features was unconstitutional
as applied to a Minnesota nonprofit
corporation. The Commission believes
the Eighth Circuit’s decision, which is
controlling law in only one circuit, is
contrary to the plain language used by
the Supreme Court in MCFL, and
therefore is of limited authority.

The Notice sought comments on two
versions of section 114.10 that represent
contrasting approaches for defining the
MCFL exemption. The first version set
out the essential features listed in the
MCFL opinion as threshold
requirements for an exemption from the
independent expenditure prohibition.
By following the long-standing
presumption that all incorporated
entities are subject to the independent
expenditure prohibition in section 441b,
and requiring corporations that claim to
be exempt from that prohibition to
demonstrate that they are entitled to an
exemption, this version sought to fit the
MCFL decision into the existing
statutory framework.

The second version took the opposite
approach. It presumed a broad class of
corporations would be exempt from
section 441b’s independent expenditure
prohibition, unless they have a
characteristic that would bring them
within the Commission’s jurisdiction.

The Commission has decided to
follow the first approach and
incorporate the rules into the existing
framework for section 441b. The
Supreme Court did not conclude that all
of section 441b is unconstitutional on
its face. Rather, it held that one portion
of section 441b, the prohibition on
independent expenditures, is
unconstitutional as applied to a narrow
class of incorporated issue advocacy
organizations. The Court explicitly
reaffirmed the validity of section 441b’s
prohibition on corporate contributions.
479 U.S. at 259-60. Thus, the broad
prohibition on the use of corporate
treasury funds contained in section
441b still exists, and the Commission’s
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responsibility for enforcing that
provision remains in place.

The Commission is aware that most of
the comments were in accord with the
second version. These commenters
argued that all organizations are entitled
to unlimited First Amendment rights
regardless of whether they are
incorporated, and that any Commission
action that has the effect of limiting
those rights is unconstitutional. They
felt that the first version would define
the category of exempt corporations too
narrowly, and would burden the speech
activity of corporations that are entitled
to an exemption.

However, there is a long history of
regulating the political activity of
corporations, and the Supreme Court
has recognized the compelling
governmental interest in regulating this
activity on numerous occasions. ‘“The
overriding concern behind the
enactment of the [statutory predecessor
to section 441b] was the problem of
corruption of elected representatives
through the creation of political debts.

* * * The importance of the
governmental interest in preventing this
occurrence has never been doubted.”
First National Bank of Boston v. Belotti,
435 U.S. 765, 788, n.26 (1978). “This
careful legislative adjustment of the
federal electoral laws . . . to account for
the particular legal and economic
attributes of corporations and labor
organizations warrants considerable
deference. . . . [I]t also reflects a
permissible assessment of the dangers
posed by those entities to the electoral
process.” FEC v. National Right to Work
Committee, 459 U.S. 197, 209 (1982).

The MCFL decision reaffirms, rather
than casts doubt upon, the validity of
Congressional regulation of corporate
political activity. In its opinion, the
MCFL Court said “[w]e acknowledge the
legitimacy of Congress’ concern that
organizations that amass great wealth in
the economic marketplace not gain
unfair advantage in the political
marketplace.” MCFL, 479 U.S. at 263.
The Court found the application of
section 441b to MCFL unconstitutional
not because this governmental interest
was not compelling in general, but
because MCFL was different from the
majority of entities addressed by section
441b. Consequently, this governmental
interest was not implicated by MCFL’s
activity. Id. The Court also
acknowledged that MCFL-type
corporations are the exception rather
than the rule, saying that “[i]t may be
that the class of organizations affected
by our holding today will be small.” Id.
at 264. Thus, the Commission’s task is
to incorporate this narrow exception to
the independent expenditure

prohibition into the regulations so that
they protect the interests of
organizations that are like MCFL
without undermining the FECA’s
legitimate legislative purposes. The
Commission has concluded that the first
approach is better suited to this task.

2. Scope and Definitions

Paragraph (a) is a scope provision that
explains, in general terms, the purposes
of section 114.10. Paragraph (b) defines
four terms for the purposes of this
section.

a. The promotion of political ideas.
The first term is the phrase “the
promotion of political ideas.” The MCFL
Court said one of MCFL’s essential
features was that ‘it was formed for the
express purpose of promoting political
ideas, and cannot engage in business
activities.”” 479 U.S. at 264. Paragraph
(b)(1) clarifies what this phrase means
for the purposes of section 114.10.
Under paragraph (b)(1), the promotion
of political ideas includes issue
advocacy, election influencing activity,
and research, training or educational
activity that is expressly tied to the
organization’s political goals.

The Commission added the last
phrase, which is based on language in
the Austin decision, in response to
several commenters who felt that the
proposed definition was too narrow.
These commenters said that many
organizations engage in certain activities
that are not pure advocacy but are
directly related to their advocacy
activities. They argued that
organizations should be allowed to
conduct these activities without losing
their exemption from the independent
expenditure prohibition. The
Commission agrees, and has added the
last phrase to the final rules to serve this
purpose.

b. Express purpose. Paragraph (b)(2)
defines the term “express purpose,” as
that term is used in section 114.10. As
indicated above, the Supreme Court said
that MCFL was formed for the express
purpose of promoting political ideas
and cannot engage in business activities.
Id. Paragraph (b)(2) states that a
qualified nonprofit corporation’s
express purpose is evidenced by the
purpose stated in the corporation’s
charter, articles of incorporation, or
bylaws. It also may be evidenced by any
purpose publicly stated by the
corporation or its agents, and any
activities in which the corporation
actually engages.

Generally, if an organization’s organic
documents set out a purpose that cannot
be characterized as issue advocacy,
election influencing activity, or
research, training or educational activity
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expressly tied to political goals, the
organization will not be a qualified
nonprofit corporation. However,
paragraph (b)(2)(i) contains an exception
to this rule. If a corporation’s organic
documents indicate that the corporation
was formed for the promotion of
political ideas and “any lawful
purpose” or “any lawful activity,” the
latter statement will not preclude a
finding under paragraph (c)(1) that the
corporation’s only express purpose is
the promotion of political ideas. The
Commission recognizes that it is
common for corporations to use
boilerplate purpose statements elicited
from their state’s incorporation statute
when they prepare their articles of
incorporation. These statements will not
prevent such an organization from being
a qualified nonprofit corporation.

One commenter objected to including
those purposes evidenced by the
activities in which the corporation
actually engages. The commenter argued
that this rule would allow the
Commission to analyze the motives
behind the corporation’s activities.

The Commission has decided to
include this provision in the final rules.
Generally, corporations engage in
activities that further the goals of the
corporation. Thus, the corporation’s
activities tend to provide a more
objective and complete indication of the
corporation’s reasons for existing. In
contrast, if the Commission could look
only to a corporation’s organic
documents for the corporation’s
purpose, a corporation with an
appropriate purpose statement in its
organic documents would be exempt
from the independent expenditure
prohibition, regardless of whether the
activities in which it actually engages
were consistent with its stated purpose
or with the exemption recognized in the
MCFL opinion.

The Commission does not intend to
engage in extensive speculation about
the motivations of qualified nonprofit
corporations. However, it is necessary
for the Commission to consider the
activities in which a corporation
actually engages in order to completely
assess the corporation’s purpose.

c. Business activities. Paragraph (b)(3)
defines the term “business activities”
for the purposes of these rules. Under
paragraph (b)(3), “business activities”
generally includes any provision of
goods and services that results in
income to the corporation. It also
includes any advertising or promotional
activity that results in income to the
corporation, other than in the form of
membership dues or donations. Thus, a
corporation that publishers a newsletter
or magazine and sells advertising space

in that publication will be engaging in
business activities, and will not be a
qualified nonprofit corporation.

However, the definition specifically
excludes fundraising activities that are
expressly described as requests for
donations that may be used for political
purposes, such as supporting or
opposing candidates. Fundraising
activities conducted under these
circumstances will not be considered
business activities under these rules.

This definition reflects a critical
distinction made by the Supreme Court
in MCFL. The definition includes those
activities that closely resemble the
commercial activities of a business
corporation because these activities
generate financial resources that, like
those of a business corporation, “are not
an indication of popular support for the
corporation’s political ideas * * * [but]
reflect instead the economically
motivated decisions of investors and
customers.” 479 U.S. at 258. Thus, these
“resources amassed in the economic
marketplace” can create “an unfair
advantage in the political marketplace.”
Id. at 257.

In contrast, the definition specifically
excludes activities that generate
resources that reflect “popular support
for the corporation’s political ideas.” Id.
at 257. Fundraising activities that are
described to potential donors as
requests for donations that will be used
for political purposes will generate
donations that reflect popular support
for the corporation’s political ideas.
Consequently, they do not pose the risk
of giving the corporation an unfair
advantage in the political marketplace.

In some cases, the fundraising
activities of a qualified nonprofit
corporation closely resemble business
activities in that they involve a
provision of goods that results in
income to the corporation. For example,
a qualified nonprofit corporation may
sell T-shirts or calendars in order to
generate funds to support its political
activity. MCFL itself held garage sales,
bake sales and raffles to raise funds for
these purposes. However, if the
corporation discloses that the activities
are an effort to raise funds for its
political activities, such as supporting
or opposing candidates, the activities
will not be considered business
activities for the purposes of these rules,
notwithstanding their close resemblance
to ordinary business transactions.“This
ensures that political resources reflect
political support.” NCFL at 264.

The Commission notes that this
exclusion is limited to direct
fundraising by the corporation. If a
corporation sells items through a third
party, such as a retail store or catalog

mail order outlet, this will generally be
considered a business activity, even if
the item is accompanied by a
notification that a portion of the
proceeds will be used to support the
corporation’s political activities. The
sale of items by a third party that is not
a qualified nonprofit corporation
justifies the application of the
independent expenditure prohibition.

d. Shareholders. Paragraph (b)(4)
states the term “‘shareholder”” has the
same meaning as the term
“stockholder,” as defined in section
114.1(h) of the Commission’s current
rules.

4. The Essential Features

The Supreme Court said “MCFL has
three features essential to our holding
that it may not constitutionally be
bound by § 441b’s restriction on
independent spending.” MCFL at 263—
64. These features have been
incorporated into paragraph 114.10(c) of
the final rules. A qualified nonprofit
corporation is a corporation that has all
the characteristics set out in this
paragraph. Corporations that do not
have all of these characteristics are not
qualified nonprofit corporations, and
therefore are bound by the independent
expenditure prohibition.

a. Purpose. Paragraph (c)(1) states that
a qualified nonprofit corporation is one
whose only express purpose is the
promotion of political ideas. In other
words, if a corporation’s organic
documents, authorized agents, and
actual activities indicate that its purpose
is issue advocacy, election influencing
activity, or research, training or other
activity expressly tied to the
organization’s political goals, the
corporation may be a qualified nonprofit
corporation. However, if the documents,
agents or activities indicate any other
purpose, the corporation will be subject
to the independent expenditure
prohibition.

As indicated above, the rules contain
an exception for boilerplate purpose
statements in a corporation’s organic
documents. If a corporation’s organic
documents indicate that the corporation
was formed for the promotion of
political ideas and “any lawful
purpose” or “any lawful activity,” the
latter statement will not preclude a
finding under paragraph (c)(1) that the
corporation’s only express purpose is
the promotion of political ideas.

One commenter argued that requiring
the promotion of political ideas to be an
organization’s only express purpose
would exclude organizations that do
educational and research work on
political topics with which they are
concerned. It would also exclude
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organizations that train people in
advocacy techniques, an important part
of the activities of many nonprofit
corporations. The Commission has
addressed these concerns by broadening
the definition of the phrase “the
promotion of political ideas” in
paragraph (b)(1) to include these
activities. This definition is discussed in
detail above.

b. Business activities. Under
paragraph (c)(2), a corporation must be
unable to engage in business activities
in order to be a qualified nonprofit
corporation. Paragraph (c)(2) tracks the
language of the MCFL decision in that it
limits the exemption to corporations
that cannot engage in business
activities. Thus, in order to be exempt,
business activities must be proscribed
by the corporation’s organic documents
or other internal rules.

However, as indicated above,
fundraising activities that are expressly
described as requests for donations to be
used for political purposes are not
business activities. Consequently, a
qualified nonprofit corporation can
engage in fundraising activities without
losing its exemption, so long as it makes
the appropriate disclosure.

Most of the commenters objected to a
complete prohibition on business
activities. One commenter argued that
the presence of minimal business
activities would not have changed the
result in MCFL. This commenter said
that, despite the Supreme Court’s
reliance on the absence of business
activities, a prohibition should not be
read into the opinion, since it would
unreasonably limit the activities of these
organizations.

However, the plain language of the
MCFL opinion endorses a complete
prohibition on business activities. The
Court said “MCFL has three features
essential to our holding that it cannot
constitutionally be bound by § 441b’s
restriction on independent spending.
First, it was formed for the express
purpose of promoting political ideas,
and cannot engage in business
activities.” MCFL, 479 U.S. at 264
(emphasis added). This statement
clearly supports a total ban on business
activities.

In addition, other parts of the opinion
make it clear that the Court based its
conclusion on the complete absence of
any business activities, and strongly
suggest that the presence of business
activities would have changed the
result. Earlier, the Court said that ‘“‘the
concerns underlying the regulation of
corporate political activity are simply
absent with regard to MCFL. It is not the
case * * * that MCFL merely poses less
of a threat of the danger that has
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prompted regulation. Rather, it does not
pose such a threat at all.” 479 U.S. at
263. In order to pose no such threat, a
corporation must be free from resources
obtained in the economic marketplace.
Only those corporations that cannot
engage in business activities are free
from these kinds of resources.

This approach will not unreasonably
limit the activities of a qualified
nonprofit corporation. The corporation
has at least two options for generating
revenue under the final rules. First, the
corporation can engage in unlimited
fundraising activities, so long as it
informs potential donors that it is
seeking donations that will be used for
political purposes, such as supporting
or opposing candidates. Second, the
corporation can establish a separate
segregated fund and make its
independent expenditures exclusively
from that fund.

Several other commenters also felt
that a limited amount of business
activity should be allowed, and argued
that the Commission should incorporate
the tax law concepts of related and
unrelated business activity into the final
rules. Under this approach, income from
activity that is related to the
corporation’s mission would not be
considered business activity, and as
such, would not affect its qualified
nonprofit corporation status. In
addition, qualified nonprofit
corporations would be permitted to
engage in some unrelated business
activity, so long as it does not become
the organization’s primary purpose.

However, reliance on these tax law
concepts would be inappropriate here
because the tax code was drafted to
serve different purposes. Section
501(c)(4) of the tax code grants tax
exempt status to organizations that
promote the social welfare. In exercising
its administrative discretion, the
Internal Revenue Service has concluded
that it is appropriate to allow social
welfare organizations to engage in some
unrelated business activity so long as it
does not become their primary purpose,
apparently believing that a limited
amount of business activity is not
incompatible with the promotion of
social welfare.

In contrast, section 441b seeks to
prevent the use of resources amassed in
the economic marketplace to gain an
unfair advantage in the political
marketplace. The MCFL Court
concluded that a complete prohibition
on the use of resources amassed in the
economic marketplace is necessary to
serve this purpose. Thus, the
Commission has incorporated this
prohibition into the final rules.

c. Shareholders/disincentives to
disassociate. The second feature that
distinguished MCFL from other
corporations was that ““it ha[d] no
shareholders or other persons affiliated
so as to have a claim on its assets or
earnings.” 479 U.S. at 264. The Supreme
Court said this “ensures that persons
connected with the organization will
have no economic disincentive for
disassociating with it if they disagree
with its political activity.” Id. Later, in
Austin, the Court said that persons other
than shareholders may also face
disincentives to disassociate with the
corporation. “Although the Chamber
also lacks shareholders, many of its
members may be similarly reluctant to
withdraw as members even if they
disagree with the Chamber’s political
expression, because they wish to benefit
from the Chamber’s nonpolitical
programs. * * * The Chamber’s
political agenda is sufficiently distinct
from its educational and outreach
programs that members who disagree
with the former may continue to pay
dues to participate in the latter.” 494
U.S. at 663.

These characteristics have been
incorporated into paragraph (c)(3) of the
final rules. In the interests of clarity, the
rules separate these two characteristics
into separate subparagraphs. Only those
corporations that have the
characteristics set out in both
subparagraphs are exempt from the
independent expenditure prohibition.

i. Shareholders. Under paragraph
(c)(3)(i), a qualified nonprofit
corporation is one that has no
shareholders or other persons affiliated
in a way that could allow them to make
a claim on the organization’s assets or
earnings. Thus, if any of the persons
affiliated with a corporation have an
equitable or ownership interest in the
corporation, the corporation will not be
a qualified nonprofit corporation.

One commenter said the limitation on
persons with claims against the
corporation is unnecessary, and also
said it should be coupled with an
explanation that this restriction will not
deprive a corporation of the right to
have dues-paying members.

The Commission believes this
limitation is necessary to ensure that
associational decisions are based
entirely on political considerations.
However, this limitation will not
adversely affect corporations with dues-
paying members. In most cases, dues
payments are not investments made
with an expectation of return or
repayment. They do not give members
any right to the corporation’s assets or
earnings. Consequently, the existence of
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dues-paying members will not affect the
corporation’s exempt status.

Two commenters expressed concern
that paragraph 114.10(c)(3)(i) could be
read to deny exempt status to
corporations with employees or
creditors, because an employee of a
qualified nonprofit corporation could
have a claim against the corporation for
wages, and a creditor could have a claim
against the corporation on a debt.

The Commission has revised this
provision in accordance with these
comments. Claims held by employees
and creditors with no ownership
interest in the corporation arise out of
arms-length employment or credit
relationships, rather than an equitable
interest in the corporation.
Consequently, they will not be treated
as claims on the corporation’s assets or
earnings that affect the corporation’s
exemption from the independent
expenditure prohibition.

ii. Disincentives to disassociate.
Paragraph (c)(3)(ii) limits the exemption
to corporations that do not offer benefits
that are a disincentive for recipients to
disassociate themselves with the
corporation on the basis of its position
on a political issue. Thus, if the
corporation offers a benefit that
recipients lose if they end their
affiliation with the corporation, or
cannot obtain unless they become
affiliated, the corporation will not be a
qualified nonprofit corporation. This
provision ensures that the associational
decisions of persons who affiliate
themselves with the corporation are
based exclusively on political, rather
than economic, considerations.

The rule contains examples of
benefits that will be considered
disincentives to disassociate with the
corporation. First, credit cards,
insurance policies and savings plans
will be considered disincentives to
disassociate. Consequently, corporations
that offer such things as affinity credit
cards or life insurance will not be
qualified nonprofit corporations.

Second, training, education and
business information will be considered
disincentives to disassociate from the
corporation, unless the corporation
provides these benefits to enable the
persons who receive them to help
promote the group’s political ideas. This
provision allows a qualified nonprofit
corporation to provide its volunteers
with the training and information they
need to advocate its issues. However, if
the corporation provides other kinds of
training or information that is not
needed for its issue advocacy work, the
corporation will not be a qualified
nonprofit corporation.

One commenter objected to paragraph
(c)(3)(ii), saying that it would prevent
most organizations from qualifying for
the exemption. Other commenters urged
the Commission to distinguish between
benefits that are related to the
corporation’s issue advocacy work, or
grow out of it, and those that are
unrelated to that work, saying that only
the latter should be regarded as
disincentives to disassociate. These
commenters also recommended that a
substantiality test be used, so that
benefits that are insubstantial or create
an insignificant disincentive to
disassociate would not disqualify the
corporation.

The Commission has revised this
section to address some of the concerns
raised by the commenters. As indicated
above, paragraph 114.10(c)(3)(ii) has
been revised to say that, if a corporation
provides training or education that is
necessary to promote the organization’s
political ideas, the training will not be
considered an incentive to associate or
disincentive to disassociate.

However, the Commission has
decided against including a
substantiality test for benefits that
ostensibly create a less significant
disincentive to disassociate with the
corporation. Any disincentive, no
matter how small, can influence an
individual’s associational decisions,
particularly where the “cost” to the
individual of obtaining the benefit is
only a small yearly donation to the
corporation. For example, a corporation
might offer donors access to affinity
credit cards with no annual fee.
Although the actual dollar value of such
a benefit may be insignificant, it could
easily offset the donor’s annual
donation to the corporation. Thus,
membership levels would partially
reflect the popularity of the benefit
being offered, rather than exclusively
reflecting the popularity of the group’s
political ideas.

Including a substantiality test would
also force the Commission to determine
which benefits are substantial enough to
influence a particular individual’s
decision whether or not to continue
associating with an organization. The
Commission is reluctant to make these
difficult subjective determinations if
they can be avoided. Consequently, the
final rule does not contain a
substantiality threshold for
disincentives to disassociate with the
corporation.

e. Relationship with business
corporations and labor organizations.
The Supreme Court said that one of the
reasons MCFL was exempt from the
independent expenditure prohibition
was that it ““was not established by a

business corporation or labor union, and
it is its policy not to accept
contributions from such entities.”
MCFL, 479 U.S. at 264. This
characteristic has been incorporated
into paragraph (c)(4) of the final rules.
The final rule has been broken down
into three subparagraphs for purposes of
clarity.

Paragraph (c)(4)(i) implements the
first part of the Court’s statement. Only
corporations that were not established
by a business corporation or labor
organization can be eligible for an
exemption from, the independent
expenditure prohibition. Thus,
corporations that are set up by business
corporations or labor organizations
cannot be qualified nonpropfit
corporations.

Paragraph (c)(4)(ii) limits the
exemption to corporations that do not
directly or indirectly accept donations
of anything of value from business
corporations or labor organizations. This
includes donations received directly
from these entities, and donations that
pass through a third organization. Thus,
if a corporation accepts donations from
an organization that accepts donations
from these entities, the corporation will
not be a qualified nonprofit corporation.

The rule also limits the exemption to
corporations that can provide some
assurance that they do not accept
donations from business corporations or
labor organizations. Under paragraph
(c)(4)(iii), if the corporation can
demonstrate, through accounting
records, that it has not accepted any
donations from business corporations
and labor organizations in the past from
business corporations and labor
organizations in the past, it will be
eligible for the exemption. If it is
unable, for good cause, to make this
showing, it can provide adequate
assurance by showing that it has a
documented policy against accepting
donations from these entities. In order
to be documented, this policy must be
embodied in the organic documents of
the corporation, the minutes of a
meeting of the governing board, or a
directive from the person that controls
the day-to-day operation of the
corporation.

Most of the commenters objected to
an absolute ban on the acceptance of
business corporation and labor
organization donations, arguing that a
ban is not necessary and is not
supported by the court decisions.
Several commenters argued that MCFL’s
third requirement is met when an
organization is free from the influence
of business corporations. Others urged
the Commission to focus not on the
level of donations but on whether the
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corporation is acting as a ““conduit” for
business corporation and labor
organization funds. One commenter
suggested that the Commission engage
in factual analyses to determine whether
an organization is under the influence of
a business corporation or labor
organization or is acting as a conduit for
the funds of such an organization.

However, the language of the MCFL
opinion supports a prohibition on
business corporation and labor
organization donations. The MCFL
Court said that one of the features
“essential to [its] holding that [MCFL]
may not constitutionally be bound by
§ 441b’s restriction on independent
spending” was that “MCFL was not
established by a business corporation or
a labor union, and it is its policy not to
accept contributions from such
entities.” 479 U.S. at 263-64 (emphasis
added). The Court concluded that the
existence of this policy “prevents
[qualified nonprofit] corporations from
serving as conduits for the type of direct
spending that creates a threat to the
political marketplace.” Id. Thus,
although the MCFL Court was
concerned that business corporations
and labor organizations could
improperly influence qualified
nonprofit corporations and use them as
conduits to engage in political spending,
the Court saw MCFL’s policy of not
accepting business corporation or labor
organization donations as the way to
address these concerns.

The Austin decision explains why a
complete prohibition on these donations
is necessary to serve the purposes of
section 411b. In concluding that the
Michigan Chamber of Commerce was
not an MCFL-type corporation, the
Court recognized that the danger of
“unfair deployment of wealth for
political purposes” exists whenever a
business corporation or labor
organization is able to funnel donations
through a qualified nonprofit
corporation. “Because the Chamber
accepts money from for-profit
corporations, it could, absent
application of [Michigan’s version of
section 441b], serve as a conduit for
corporate political spending.” Austin,
494 U.S. at 664. “Business corporations
* * * could circumvent the
[independent expenditure] restriction
by funneling money through the
Chamber’s general treasury.” Id.

Therefore, the Commission has
limited the exemption to corporations
that do not accept donations from
business corporation or labor
organizations. The Commission believes
it would be impractical to engage in
factual analyses to determine whether
an organization is actually influenced
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by a business corporation or labor
organization or is acting as a conduit for
the funds of these entities. Furthermore,
nothing in the Court’s decisions
suggests that the Commission must
engage in such an inquiry. In fact, the
Court has specifically said that, with
regard to the application of section
441b, it will not “second-guess a
legislative determination as to the need
for prophylactic measures where
corruption is the evil feared.” FEC v.
National Right to Work Committee, 459
U.S. 197, 210 (1982) (“NRWC”).

Two commenters said it is impossible
to screen out all such donations, and
asserted that incidental or inadvertent
business corporation or labor
organization receipts should be
permitted. One commenter suggested a
de minimis test for a qualified nonprofit
corporation’s overall level of corporate
or labor support, and limits on the
percentage that could be accepted from
a single contributor. Another
commenter said the Commission should
allow qualified nonprofit corporations
to accept a de minimis amount of
corporate or labor organization
donations, so long as the corporation
segregates these donations in a separate
account and allocates expenses so that
the corporate funds are not used to
make independent expenditures.

In applying this rule, the Commission
will distinguish inadvertent acceptance
of prohibited donations from knowing
acceptance of a de minimis amount of
prohibited donations. Inadvertently
accepted prohibited donations will not
affect a corporation’s qualification for an
exemption from the independent
expenditure prohibition. However,
knowingly accepted prohibited
donations will void a corporation’s
exemption, even if the corporation
accepts only a de minimis amount. The
Commission notes that political
committees are required to screen their
receipts for prohibited contributions.
Most committees do so successfully,
even though many of them are small
and have limited resources. Qualified
nonprofit corporations will also be
expected to adopt a mechanism for
screening their receipts for prohibited
contributions in order to remain exempt
from the independent expenditure
prohibition.

Finally, the Commission notes that, in
most cases, the prohibition on indirect
business corporation and labor
organization donations in paragraph
(c)(4)(ii), discussed above, will not affect
qualified nonprofit corporations that
receive grants from organizations that
are tax exempt under section 501(c)(3).
Some qualified nonprofit corporations,
all of which are section 501(c)(4) tax

exempt organizations under the final
rules, may receive grants from section
501(c)(3) organizations. Because section
501(c)(3) organizations can accept
donations from business corporations
and labor organizations, paragraph
(c)(4)(ii) could be read to disqualify an
otherwise qualified nonprofit
corporation if it receives a grant from a
section 501(c)(3) organization.

However, under IRS rules, section
501(c)(4) organizations that receive
funds from a section 501(c)(3)
organization are required to use those
funds in a way that is consistent with
the section 501(c)(3) organization’s
exempt purpose. Since political
campaign intervention is never
consistent with a section 501(c)(3)
organization’s exempt purpose, the
recipient section 501(c)(4) organization
is not supposed to use the grant for
campaign activity. “[O]therwise, public
funds might be spent on an activity that
Congress chose not to subsidize.” Regan
v. Taxation With Representation, 461
U.S. 540, 544 (1982). So long as these
safeguards exist, the Commission will
not regard a grant from a section
501(c)(3) organization to a qualified
nonprofit corporation as an indirect
donation from a business corporation or
labor organization. Consequently, the
grant will not affect the organization’s
exemption from the independent
expenditure prohibition.

f. Section 501(c)(4) status. Paragraph
(c)(5) of the final rules limits the
exemption from the independent
expenditure prohibition to corporations
that are described in 26 U.S.C. 501(c)(4).
Section 501(c)(4) describes a class of
organizations known as social welfare
organizations that are exempt from
certain tax obligations. Under section
501(c)(4), a social welfare organization
is not organized for profit but is
operated exclusively for the promotion
of social welfare. A corporation must be
a social welfare organization in order to
be exempt from the prohibition on
independent expenditures.

IRS regulations state that the
promotion of social welfare does not
include “direct or indirect participation
or intervention in political campaigns
on behalf of or in opposition to any
candidate.” 26 CFR 1.501(c)(4)—
1(a)(2)(ii). However, the rules also state
that an organization is operated
exclusively for the promotion of social
welfare if it is “primarily” engaged in
promoting the common good and
general welfare of the people of the
community. 26 CFR 1.501(c)(4)-
1(a)(2)(i). Thus, the rules allow social
welfare organizations to engage in a
limited amount of political activity.
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The commenters expressed varying
views on this provision and its
relationship to the rest of the proposed
rules. Two commenters argued that
section 501(c)(4) organizations should
be presumptively exempt, regardless of
whether they have any of the other
characteristics of a qualified nonprofit
corporation. In contrast, two other
commenters said that the additional
characteristics should be included in
the final rules. These two commenters
noted that the Internal Revenue Code
allows business corporations and labor
organizations to make direct donations
to section 501(c)(4) organizations. Thus,
the additional characteristics must be
included in order to limit the exemption
from the independent expenditure
prohibition to the kind of organizations
described in the MCFL opinion.

The Commission has decided not to
recognize a presumption that social
welfare organizations are qualified
nonprofit corporations solely because of
their section 501(c)(4) status. Although
the characteristics of a social welfare
organization overlap to some extent
with MCFL’s three essential features,
they are not identical. This difference
results from the fact that the tax code
was written to serve different purposes
than the FECA. Thus, it would be
inappropriate to presume that all social
welfare organizations are entitled to an
exemption from the independent
expenditure prohibition.

Furthermore, the Internal Revenue
Service often uses general legal
principles to enforce the provisions of
the tax code. Thus, there will often be
no clearly stated IRS rule or policy that
the Commission can refer to in making
its determinations. In addition, filing for
formal recognition of tax exempt status
under section 501(c)(4) is permissive,
not required. As a result, the
Commission will not be able to rely on
the IRS for verification of an
organization’s tax exempt status.

Therefore, the Commission has
decided to include the additional
characteristics in the final rules, and
limit the exemption from the
independent expenditure prohibition to
corporations with these characteristics.

5. Other Requirements Not Included in
the Final Rules

The Notice of Proposed Rulemaking
contained a number of proposed
requirements that are not included in
the final rules. These proposals are
summarized below.

a. Affiliation with a separate
segregated fund. One proposal would
have denied the exemption to
corporations that have a separate
segregated fund. This proposal would

have the effect of requiring corporations
that have separate segregated funds to
make independent expenditures solely
from that fund, regardless of whether
they have the characteristics of a
qualified nonprofit corporation.

The commenters were universally
opposed to this proposal. One
commenter said such a rule would be
impossible to apply, and would lead to
a nonsensical result whereby small,
unsuccessful groups would be able to
make independent expenditures with
general treasury funds, while larger,
more successful groups would be
required to use their separate segregated
funds. Another commenter said that
there is no governmental interest in
denying the exemption to organizations
with separate segregated funds, because
the existence of such a fund does not
create a danger that the organization
will flood the electoral process with
business profits. A third commenter
objected to this criterion, arguing that
the constitutional theory underlying the
MCFL decision did not rely upon
MCFL’s allegations of the difficulty
faced by small nonprofits attempting to
comply with FEC regulations.

Although a bright line rule such as
this one would be very useful in
implementing the Court decisions, the
Commission has not included this
proposal in the final rules.
Consequently, corporations with these
characteristics will be exempt from the
independent expenditure prohibition
regardless of whether they have a
se}garate segregated fund.

. Eligibility to file IRS Form 990EZ.
The NPRM proposed to limit the
exemption from the independent
expenditure prohibition to corporations
with limited financial resources by
requiring them to be eligible to file their
tax returns on Internal Revenue Service
Form 990EZ. Form 990EZ is available to
organizations that have gross receipts
during the year of less than $100,000
and total assets at the end of the year of
less than $250,000.

Most commenters objected to this
proposal. Several commenters observed
that an organization’s size was not
included in the list of essential features,
and also said that it has no relationship
to the justification given for the
regulation of corporate political speech.
One commenter argued that the filing
eligibility levels are so low that most
“substantial’’ organizations would not
qualify for an exemption.

In contrast, one commenter supported
the use of the Form 990EZ eligibility
thresholds as a criterion for an
exemption from the independent
expenditure prohibition. This
commenter thought it should be used to

prevent groups with extensive financial
resources from exacting political debts
from candidates by giving them
significant support. He argued that there
is a compelling state interest in
preventing organizations from seeking a
quid pro quo.

The Commission is concerned that
this proposal may be difficult to
administer, and so has decided not to
include it in the final rules. The Internal
Revenue Service submitted comments
in which it noted that only those section
501(c)(4) organizations that are formally
recognized as tax exempt can file Form
990 or 990EZ. Organizations that are not
formally recognized must file as taxable
organizations, usually on Form 1120.
Consequently, there may not be an easy
way to confirm an organization’s
eligibility to file Form 990EZ. In
addition, organizations with less than
$25,000 in annual gross receipts have no
real need to seek formal recognition,
since they are not required to file tax
returns at all. Thus, there will be no way
to confirm the filing eligibility of these
organizations.

The IRS also noted that the eligibility
requirements for filing Form 990EZ may
change from time to time. This would
have the effect of changing the
eligibility requirements for an
exemption from the independent
expenditure prohibition.

Consequently, the Commission has
excluded this proposal from the final
rules. Corporations with the
characteristics in paragraph (c) will be
exempt regardless of whether they are
eligible to file Form 990EZ.

c. Less sophisticated fundraising
techniques. The narrative portion of the
NPRM indicated that the Commission
was considering limiting the exemption
to groups that use the less sophisticated
fundraising techniques typically
employed by grass roots organizations.
One criterion considered would deny
the exemption to organizations that
utilize more formalized fundraising
methods such as direct mail solicitation.

However, the Commission has
decided not to include this in the final
rules. Corporations with the
characteristics set out in paragraph (c)
will be exempt from the independent
expenditure prohibition regardless of
how they raise funds, so long as their
fundraising activity is not business
activity under paragraph (b)(3) of the
final rules.

6. Reconstituting as a Qualified
Nonprofit Corporation

The Commission recognizes that some
corporations that are not qualified
nonprofit corporations may wish to
reconstitute themselves so that they
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qualify for an exemption from the
independent expenditure prohibition. In
order to become a qualified nonprofit
corporation, a corporation must adopt
the essential characteristics set out in
paragraph (c) of the final rules. In
addition, the corporation must purge its
accounts of corporate and labor
organization donations and implement a
policy to ensure that it does not accept
these donations in the future. Once it
adopts the essential characteristics,
purges its accounts, and implements
such a policy, the corporation will
become a qualified nonprofit
corporation.

7. Permitted Corporate Independent
Expenditures

Paragraph (d) states that qualified
nonprofit corporations can make
independent expenditures, as defined in
11 CFR Part 109, without violating the
prohibitions on corporate expenditures
in 11 CFR Part 114. However, this
paragraph also emphasizes that
qualified nonprofit corporations remain
subject to the other requirements and
limitations in Part 114, in particular, the
prohibition on corporate contributions,
whether monetary or in-kind.

The Commission received no
comments on this provision, and has
retained it in the final rules.

8. Reporting Requirements

Paragraph (e) requires a corporation
that makes independent expenditures to
certify that it is a qualified nonprofit
corporation under this section and
report its independent expenditures.
The procedures for certifying exempt
status are set out in paragraph (e)(1).
The requirements for reporting
independent expenditures are set out in
paragraph (e)(2).

Under paragraph (e)(1), the
corporation must certify that it is
eligible for an exemption from the
independent expenditure prohibition.
This certification must be submitted no
later than the date upon which the
corporation’s first independent
expenditure report is due under
paragraph (e)(2), which will be
described in detail below. However, the
corporation is not required to submit
this certification prior to making
independent expenditures. The
certification can be made as part of FEC
Form 5, which the Commission will be
modifying for use in this situation. Or,
the corporation can submit a letter that
contains the name, address, signature
and printed name of the individual
filing the report, and certifies that the
corporation has the characteristics set
out in paragraph (c).
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One of the alternatives set out in the
NPRM would have required qualified
nonprofit corporations to submit much
more detailed information in order to
qualify for exempt status. The
Commission decided not to include
these requirements in the final rules in
order to minimize the reporting burdens
on qualified nonprofit corporations.
Instead, the Commission has decided to
require only that corporations certify
that they have the characteristics of a
qualified nonprofit corporation when
they make independent expenditures.
This will ensure that corporations
claiming to be exempt are aware of the
characteristics required to qualify for an
exemption.

Paragraph (e)(2) states that qualified
nonprofit corporations must comply
with the independent expenditure
reporting persons who make
independent expenditures in excess of
$250 in a calendar year to report those
expenditures using FEC Form 5. This
report must include the name and
mailing address of the person to whom
the expenditures was made, the amount
of the expenditure, an indication as to
whether the expenditure was in support
of or in opposition to a candidate, and
a certification as to whether the
corporation made the expenditure in
cooperation or consultation with the
candidate. The names of persons who
contributed more than $200 towards the
expenditure must also be reported.

Thus, the final rules treat qualified
nonprofit corporations as individuals
for the purposes of the reporting
requirements. This is one of the least
burdensome reporting schemes
contained in the FECA. The MCFL Court
specifically endorsed this approach
when it said that the disclosure
provisions of 2 U.S.C. 434(c) will
“provide precisely the information
necessary to monitor [the corporation’s]
independent spending activity and its
receipt of contributions.” MCFL, 479
U.S. at 262. None of the commenters
discussed the proposed independent
expenditure reporting requirements.

In another part of its opinion, the
MCFL Court also said that “should
MCFL’s independent spending become
so extensive that the organization’s
major purpose may be regarded as
campaign activity, the corporation
would be classified as a political
committee.” MCFL, 479 U.S. at 262. The
proposed rules set out a test for
determining a corporation’s major
purpose, and also contained proposed
reporting requirements related to that
test. These reporting requirements were
set out in paragraph (e) of the proposed
rules.

As will be discussed further below,
the Commission has decided not to
address this part of the Court’s opinion
in the final rules being promulgated
today, preferring to do so at a later date
as part of a separate rulemaking.
Consequently, the reporting
requirements related to the major
purpose test have been deleted from
paragraph (e) of the final rules.
However, these rules may eventually be
amended to require reporting of
information related to the major purpose
concept. Any such changes will be
made as part of the separate rulemaking.

9. Solicitation Disclosure

Section 114.10(f) of the final rules
states that when a qualified nonprofit
corporation solicits donations, the
solicitation must inform potential
donors that their donations may be used
for political purposes, such as
supporting or opposing candidates. This
rule, which has been modified slightly
from the proposed rule, requires
qualified nonprofit corporations to
include a disclosure statement in their
solicitations for donations.

One commenter called this an
“unjustifiable roadblock” to the exercise
of constitutional rights by small
nonprofit corporations, and speculated
that the people who run these
organizations won’t know about this
requirement until after a complaint is
filed against them.

However, this disclosure requirement
directly serves the purposes of the MCFL
exemption. In carving out this
exemption, the Supreme Court said
“[t]he rationale for regulation is not
compelling with respect to independent
expenditures by [MCFL]” because
“[ilndividuals who contribute to
appellee are fully aware of its political
purposes, and in fact contribute
precisely because they support those
purposes.” MCFL at 260-61. “Given a
contributor’s awareness of the political
activity of [MCFL], as well as the readily
available remedy of refusing further
donations, the interest [of] protecting
contributors is simply insufficient to
support § 441b’s restriction on the
independent spending of MCFL.” Id. at
262 (emphasis added).

The MCFL Court went on to endorse
the disclosure requirement as a way to
ensure that persons who make
donations are aware of how those
donations may be used. The Court said
the need to make donors aware that
their donations may be used to ‘“urge
support for or opposition to political
candidates” can be met by “simply
requiring that contributors be informed
that their money may be used for such
a purpose.” MCFL, 479 U.S. at 261.
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Furthermore, the Commission does
not regard anticipated ignorance of a
regulation as a legitimate argument
against the promulgation of that
regulation, particularly when the
regulation will implement the
Commission’s statutory mandate and
the holding of a Supreme Court
decision.

Therefore, the Commission has
included this requirement in the final
rules. The Commission does not expect
this requirement to impose a significant
burden on qualified nonprofit
corporations. For example, corporations
need not say anything more than
“donations to xyz organization may be
used for political purposes, such as
supporting or opposing candidates,” or
similar language, in order to satisfy this
requirement. This will ensure that
donors are aware of the corporation’s
campaign activity.

10. Non-authorization Notification

Paragraph (g) of the final rules
requires qualified nonprofit
corporations that make independent
expenditures to comply with the
disclaimer requirements in 11 CFR
110.11. Section 110.11 requires any
person financing an express advocacy
communication to include a statement
in the communication identifying who
paid for it. 11 CFR 110.11(a)(1). This
statement must also identify the
candidate or committee who authorized
the communications, unless the
communications was not authorized by
any candidate or committee, in which
case, it must so indicate. 11 CFR
110.11(a)(1)(iii). Thus, a qualified
nonprofit corporation that finances an
independent expenditure must include
a disclaimer that states the name of the
corporation and indicates that the
communication was not authorized by
any candidate or candidate’s committee.
The Commission received no comments
on this provision.

11. Major Purpose

In MCFL, the Court said that “should
MCFL’s independent spending become
so extensive that the organization’s
major purpose may be regarded as
campaign activity, the corporation
would be classified as a political
committee. * * * As such, it would
automatically be subject to the
obligations and restrictions applicable
to those groups whose primary objective
is to influence political campaigns.” 479
U.S. at 262 (citation omitted).

The NPRM sought comments on a
number of issues related to this part of
the Court’s opinion. For example, the
notice set out two alternative versions of
a test for determining whether a

qualified nonprofit corporation’s major
purpose is making independent
expenditures. The notice also
specifically sought comments on
whether these tests should turn on
whether independent expenditures are
‘““a” major purpose or ‘“‘the” major
purpose of the corporation. As
discussed above, the notice also
contained proposed requirements for
reporting the information that the
Commission would need for these tests.
Several commeters submitted views on
these issues.

The Commission has decided not to
address this part of MCFL in the final
rules. In its administration of the Act,
the Commission is applying a major
purpose concept in other contexts that
do not involve qualified nonprofit
corporations. The Commission would
prefer to promulgate a major purpose
test that will govern in all of these
situations. Such a rule is beyond the
scope of this rulemaking.

Therefore, the Commission has
decided to initiate a separate
rulemaking to address this part of MCFL
and other outstanding issues. Any
further definition or refinement of the
major purpose concept and the
associated reporting requirements will
be done in that rulemaking. The
comments submitted on these issues in
response to the NPRM will be
considered as part of this separate
rulemaking.

However, in the meantime, the
Commission cautions, that, “should [a
qualified nonprofit corporation’s]
independent spending become so
extensive that [its] major purpose may
be regarded as campaign activity,” it
will be treated as a political committee
under the FECA and subiject to the
applicable regulations.

Certification of No Effect Pursuant to 5
U.S.C. § 605(b) [Regulatory Flexibility
Act]

The attached final rules will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities. The basis for
this certification is that the definition of
express advocacy will not have a
significant economic impact on a
substantial number of small entities. In
addition, as anticipated by the Supreme
Court in MCFL, there may not be a
substantial number of small entities
affected by the final rules. The new
disclosure rules for qualified nonprofit
corporations, which are small entities,
are the least burdensome requirements
possible under the FECA.
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Explanation and Justification for Repeal of
Obsolete Rules

Effective Date: November 9, 1995

Federal Register notice: 60 FR 31381
(June 15, 1995)
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FEDERAL ELECTION COMMISSION

11 CFR Parts 104, 110, and 114
[Notice 1995-8]

Repeal of Obsolete Rules

AGENCY: Federal Election Commission.

ACTION: Final rule with request for
comments.

SUMMARY: The Commission is repealing
three obsolete provisions of its
regulations. The repealed provisions
involve contributions to retire pre-1975
debts; certain 1976 payroll deductions
for separate segregated funds; and an
alternative reporting option for
candidates in presidential elections held
prior to January 1, 1981.

DATES: Comments must be received on
or before July 17, 1995. If no adverse
comments are received, the rules will be
sent to Congress for a 30 legislative day
review period pursuant to 2 U.S.C.
438(d) at the close of this comment
period. Further action, including the
announcement of an effective date, will
be taken at the close of the legislative
review period. A document announcing
the effective date will be published in
the Federal Register.

ADDRESSES: Comments must be in
writing and addressed to: Ms. Susan E.
Propper, Assistant General Counsel, 999
E Street NW., Washington, D.C. 20463.
FOR FURTHER INFORMATION CONTACT:

Ms. Susan E. Propper, Assistant General
Counsel, 999 E Street, N.-W.,
Washington, D.C. 20463, (202) 219-3690
or (800) 424-9530.

SUPPLEMENTARY INFORMATION: The
Commission is repealing three obsolete

provisions in its rules. All regulate
activity that has now been concluded
and that cannot recur.

The Commission is issuing these rules
as final rules subject to a 30 day public
comment period. If no adverse
comments are received, the rules will be
sent to Congress at the close of this
comment period, for a 30 legislative day
review period pursuant to 2 U.S.C.
438(d). Further action, including the
announcement of an effective date, will
take place following this 30 legislative
day review period.

If adverse comments are received
during the public comment period, the
Commission will withdraw these final
rules, and publish a Notice of Proposed
Rulemaking addressing these issues.

Explanation and Justification

Part 104—Reports by Political
Committees

Section 104.17 Content of Reports;
Presidential and Vice Presidential
Committees

The Commission is repealing 11 CFR
104.17, which established alternative
filing procedures for authorized
committees of candidates for President
and Vice President for elections
occurring prior to January 1, 1981. The
last committees following these
procedures were administratively
terminated by the Commission on May
25, 1995. No such committees are
currently operating under these
provisions.

Part 110—Contribution and Expenditure
Limitations and Prohibitions

Section 110.1 Contributions by Persons
Other Than Multicandidate Political
Committees

The Commission is repealing 11 CFR
110.1(g), Contributions to retire pre-
1975 debts. This paragraph exempts
contributions made to retire debts
resulting from elections held prior to
January 1, 1975, from the 11 CFR part
110 contribution limits as long as
certain requirements are met. The last
committee with pre-1975 debts has
resolved these obligations. There are
currently no committees registered with
the Commission that are paying off pre-
1975 election debts.

Part 114—Corporate and Labor
Organization Activity

Section 114.12 Miscellaneous
Provisions

The Commission is repealing 11 CFR
114.12(d). That paragraph allowed a
corporation that offered all of its
employees a payroll deduction plan
prior to May 11, 1976, for contributions

made to the corporation’s separate
segregated fund to continue to make
such deductions for those employees
who were not executive or
administrative personnel, or
stockholders, until December 31, 1976.
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Explanation and Justification for Regulations on
Communications Disclaimer Requirements;
Correction

Effective Date: December 20, 1995

Federal Register notices:
60 FR 52069 (October 5, 1995)
60 FR 61199 (November 29, 1995)
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FEDERAL ELECTION COMMISSION

11 CFR Part 110
[Notice 1995-14]

Communications Disclaimer
Requirements

AGENCY: Federal Election Commission.

ACTION: Final rule and transmittal of
regulations to Congress.

SUMMARY: The Federal Election
Commission has revised its regulations
that govern disclaimers on campaign
communications. The revisions clarify
how these rules apply to coordinated
party expenditures; broadly define
“direct mail” in this context; require a
statement of who paid for a covered
communication, the cost of which is
exempt from the Federal Election
Campaign Act’s contribution and
expenditure limits; require a disclaimer
on all communications included in a
package of materials that are intended
for separate distribution; and clarify the
meaning of “clear and conspicuous” as
that term is used in these rules.

DATES: Further action, including the
publication of a document in the
Federal Register announcing the
effective date, will be taken after these
regulations have been before Congress
for 30 legislative days pursuant to 2
U.S.C. 438(d).

FOR FURTHER INFORMATION CONTACT:

Ms. Susan E. Propper, Assistant General
Counsel, 999 E Street, N.-W.,
Washington, D.C. 20463, (202) 219-3690
or (800) 424—-9530.

SUPPLEMENTARY INFORMATION: The
Federal Election Campaign Act [“FECA”
or “the Act”’] at 2 U.S.C. 441d(a)
requires a disclaimer on
communications by any person that
expressly advocate the election or defeat
of a clearly identified federal candidate,
or solicit contributions, through any
form of general public political
advertising. The Commission is revising
the implementing regulations, which are
found at 11 CFR 110.00, to address
issues that have arisen since the rules
were last amended, and to clarify their
scope and applicability.

The Commission published a Notice
of Proposed Rulemaking [“Notice” or
“NPRM”] on proposed amendments to
the disclaimer rules on October 5, 1994.
59 FR 50708. Comments in response to
this Notice were received from Robert
Alan Dahl; the Democratic National
Committee; a joint comment from the
Democratic Senatorial Campaign
Committee and the Democratic
Congressional Campaign Committee; the
Internal Revenue Service; the National
Association of Broadcasters; the Ohio
Right to Life Political Action

Committee; United States
Representative Carolyn B. Maloney;
United States Representative Thomas E.
Petri; and Wilson Communication
Services. The Commission held a public
hearing on March 8, 1995, at which five
witnesses presented testimony on the
issues addressed in the NPRM.

Section 438(d) of Title 2, United
States Code, requires that any rules or
regulations prescribed by the
Commission to carry out the provisions
of the FECA be transmitted to the
Speaker of the House of Representatives
and the President of the Senate for a 30
legislative day review period before they
are finally promulgated. These
regulations were transmitted to
Congress on October 2, 1995.

Explanation and Justification

The FECA at 2 U.S.C. 441d(a) requires
disclaimers on communications by any
person that expressly advocate the
election or defeat of a clearly identified
federal candidate, or solicit
contributions, through any form of
general public political advertising. In
most instances the disclaimer must state
both who paid for the communication
and whether it was authorized by any
candidate or authorized committee.

A primary purpose of this rulemaking
was to simplify the implementing
regulations to this statutory
requirement. A number of revisions
have accordingly been made, to clarify
their scope and applicability. However,
after reviewing the comments and
testimony presented at the hearing, the
Commission has determined that its
present regulation is in most instances
the most reasonable alternative at this
time. A detailed analysis of the new and
revised provisions appears below.

Please note that these revisions are
limited to 11 CFR 110.11(a). Paragraph
110.11(b), which deals with newspaper
and magazine charges for campaign
advertisements, has not been amended.

Part 110—Contribution and
Expenditure Limitations and
Prohibitions

Section 110.11
Advertising

Communications;

General Requirements

The language of former paragraph
(a)(1) has largely been retained.
However, the last sentence of the former
paragraph (a)(1), which deals with
placement of the disclaimer, and former
paragraph (a)(1)(iv)(B), solicitations by
separate segregated funds [“SSF”’], have
been moved to new paragraphs (a)(5)(i)
and (a)(7), respectively.

The NPRM sought comments on a
number of different approaches,
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including: A rebuttable presumption
that communications by certain political
committees that mention a clearly
identified federal candidate contain
express advocacy, and thus trigger the
section 441d(a) disclaimer
requirements; and reading the FECA so
as to require disclaimers on all
communications by all political
committees, whether or not they contain
express advocacy.

None of the commenters who
addressed these issues supported the
presumption or any of the other
proposed changes, although one
suggested the Commission could
expand the “paid for by” requirements
based on its authority to monitor
campaign spending. The Commission
has determined that adopting the
presumption of express advocacy would
likely not eliminate the need for case by
case examination of challenged
communications, and concerns also
exist with regard to the other proposals.
For this reason the Commission has
decided to leave the general disclaimer
requirements largely intact at this time.
The Commission has submitted
legislative recommendations suggesting
that Congress might want to consider
legislation to address this situation.

Phone Banks

The NPRM also sought comment on a
proposal to insert phone banks in the
listing of types of activities that
constitute general public political
advertising. This proposal would have
had the effect of requiring oral
disclaimers as part of phone bank
campaign communications.

Two Members of Congress who
commented on these rules supported
this proposal. Another commenter asked
the Commission to clarify what
information a multicandidate committee
should include in an oral authorization
statement if some but not all of the
candidates supported by that committee
have authorized a communication.

The Commission considered
including phone banks in the listing of
types of activities that constitute general
public political advertising when it
prepared the final rules, but could not
reach a majority decision by the
required four affirmative votes. See 2
U.S.C. 437c(c). Consequently, this
proposal has not been included in the
final rules.

Coordinated Party Expenditures

The FECA at 2 U.S.C. 441a(d) permits
political party committees to make
expenditures on behalf of party
candidates in excess of the generally
applicable contribution limits set forth
at 2 U.S.C. 441a(a). New paragraph (a)(2)
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clarifies the disclaimer requirements for
communications paid for as coordinated
party expenditures.

If a state or national party committee
chooses not to make the coordinated
expenditures permitted by section
441a(d), it may assign its right to do so
to a designated agent, such as the
senatorial campaign committee of the
party. FEC v. Democratic Senatorial
Campaign Committee, 454 U.S.C. 27
(1981). Paragraph (a)(2)(i) clarifies that
the disclaimer on a communication
made as a coordinated party
expenditure should identify the
committee that made the actual
expenditure as the person who paid for
the communication, regardless of
whether that committee was acting as a
designated agent or in its own capacity.

Paragraph (a)(2)(ii) states that
communications made pursuant to 2
U.S.C. 441a(d) prior to the date a party’s
candidate is nominated need state only
who paid for the communication; i.e.,
no authorization statement is required.
The commenters who addressed this
issue favored this approach. Please note,
however, that this does not change the
Commission’s long-standing conclusion
that such communications count against
the committee’s coordinated party
expenditure limits.

Definition of ‘“Direct Mailing”

A definition for the term “‘direct
mailing”” has been added at new
paragraph (a)(3). For purposes of these
requirements, “direct mailing” is
broadly defined to include any mailing
that consists of more than 100
substantially similar pieces of mail.
While the NPRM suggested 50 pieces as
the number to trigger this requirement,
the Commission believes limiting this to
mailings of more than 100 pieces more
accurately reflects the size and scope of
current campaign operations.

One commenter and witness at the
hearing asked that the Commission
clarify what is meant by the term
“substantially similar.” Technological
advances now permit what is basically
the same communication to be
personalized to include the recipient’s
name, occupation, geographic location,
and similar variables. The Commission
considers communications to be
“substantially similar” if they would be
the same but for such individualization.

Exempt Activity

New paragraph (a)(4) requires a
statement of who paid for the
communication on covered
communications by a candidate or party
committee whether or not they qualify
as exempt activities under 11 CFR
100.8(b)(10), (16), (17), or (18). The

NPRM proposed requiring an
authorization statement on such
communications, as well.

Most of the comments that addressed
this issue disagreed with the proposed
approach. However, the intent of the
FECA is that those activities by state
and local party committees or
candidates that qualify as “‘exempt”
under 2 U.S.C. 431(8)(B)(v), (x), (xi), and
(xii) not count towards the FECA’s
contribution and expenditure limits.
Requiring a “paid for by” statement
does not conflict with that intent.

Both the disclaimer rules and the
exempt activity provisions contain
definitions of general public political
advertising and direct mail, although in
the former case the list describes
covered communications, while in the
latter case the list describes
communications that do not qualify for
exemption. However, these definitions
are broader under the disclaimer rules
than under the exempt activity
provisions. Thus, certain
communications covered by the exempt
activity provisions, such as phone banks
and yard signs, are still general public
political advertising for purposes of the
disclaimer rules. The Commission
notes, however, that some exempt
activities will continue to fall under the
small items exception, e.g., pins and
bumper stickers, and therefore will not
require a disclaimer.

The “Clear and Conspicuous”
Requirement

New paragraph (a)(5) provides
guidance on the meaning of the term
“clear and conspicuous” as that phrase
is used in this section. The NPRM
proposed that, consistent with the
Commission’s 1993 rulemaking
addressing what constitutes ‘“best
efforts” to obtain identifying
information about certain campaign
contributors (see 2 U.S.C. 432(i); 11 CFR
104.7; 58 FR 57725 (Oct. 27, 1993)), a
disclaimer would not be considered
“clear and conspicuous” if it was in
small type in comparison to the
remainder of the material, or if the
printing was difficult to read or if the
placement was easily overlooked.

Several commenters pointed out that
the “‘comparable size” requirement,
while appropriate for the solicitations
addressed in the “‘best efforts” rules,
may not be appropriate for
communications that, for example,
consist only of two lines of large type.
The Commission has accordingly
deleted this language from the final rule,
while retaining the other guidelines.
That is, a disclaimer is now stated not
to be “clear and conspicuous” if the
printing is difficult to read or if the
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placement is easily overlooked.

Technical requirements for televised
communications are set forth in new
paragraph (a)(5)(iii), discussed infra.

Placement of Disclaimer

New paragraph (a)(5)(i) states that the
disclaimer need not appear on the front
or cover page of a communication as
long as it appears within the
communication, except on
communications such as billboards that
contain only a front face. This provision
formerly appeared in paragraph (a)(1) of
this section.

Packaged Materials

New paragraph (a)(5)(ii) clarifies that
all materials included in a package that
would require a disclaimer if distributed
separately must contain the required
disclaimer, even if they are included in
a package with solicitations or other
materials that already have a disclaimer.
Questions have arisen in the past as to
whether a single disclaimer per package
would satisfy the purposes of this
requirement.

One commenter and witness at the
hearing sought further clarification on
how this will be interpreted. All items
intended for separate distribution (e.g.,
a campaign poster included in a mailing
of campaign literature) are covered by
this requirement.

Televised Communications

New paragraph (a)(5)(iii) responds to
a commenter’s request that the
Commission incorporate into the text of
these rules the Federal Communication
Commission’s [“FCC”] disclaimer size
requirements for televised political
advertisements concerning candidates
for public office. These requirements,
which are set forth at 47 CFR
73.1212(a)(2)(ii), require in any such
advertisement that the sponsor be
identified with letters equal to or greater
than four (4) percent of the vertical
picture height that air for not less than
four (4) seconds. The new rule states
that disclaimers in a televised
communication shall be considered
clear and conspicuous if they meet these
requirements.

In Dalton Moore, 7 FCC Red 3587
(1992), the FCC explained that twenty
(20) scan lines meets the four (4) percent
requirement. Also, FCC staff has advised
the Commission that the four (4)
percent/twenty (20) lines requirement
applies to each line of type, and that if
the type is upper and lower case, the
requirement applies to the smaller
(lower case) type.

One commenter, while correctly
noting that the FCC and not the FEC has
authority over these technical

requirements, nevertheless requested
that the Commission modify them.
However, it is impossible for one agency
to amend another’s rules. Also, the FCC
conducted a lengthy rulemaking, in
which the FEC participated, before
deciding that the current standards were
appropriate. 57 FR 8279 (Mar. 9, 1992).

Exceptions

New paragraph (a)(6) lists the
exceptions to the general requirements.
Former 11 CFR 110.11(a)(2) has been
broken down into new paragraphs
(a)(6)(1) and (a)(6)(ii), which address the
“small item” and “impracticable item”
exceptions, respectively. In addition,
the “impracticable item” provision,
which formerly included “skywriting,
watertowers or other means of
displaying an advertisement of such a
nature that the inclusion of a disclaimer
would be impracticable,” has been
amended to specifically include
“wearing apparel,” such as T-shirts or
baseball caps, that contain a political
message.

While no comments were received on
this issue, the question continues to
arise as to whether such items require
a disclaimer. Since in many instances it
is impracticable to include disclaimers
on wearing apparel, the Commission
believes this further exception is
appropriate.

Consistent with the Notice, new
paragraph (a)(6)(iii) clarifies that checks,
receipts and similar items of minimal
value that do not contain a political
message and that are used for purely
administrative purposes do not require
a disclaimer.

Activities by Separate Segregated Funds
or Their Connected Organizations

New paragraph (a)(7) corresponds to
former 11 CFR 110.11(a)(1)@iv)(B). It
exempts from the disclaimer
requirements solicitations for
contributions to an SSF from those
persons the fund may solicit under the
applicable provisions of 11 CFR part
114, or communications to such
persons, because this does not
constitute general public political
advertising. This language encompasses
mailings by a corporation or labor
organization to the corporation’s or
labor organization’s restricted class, as
well as comparable activities conducted
by membership organizations and trade
associations pursuant to 11 CFR 114.7
and 114.8.

Other Issues

Disclaimers on the Internet

In AO 1995-9, the Commission
determined that Internet

communications and solicitations that
constitute general public political
advertising require disclaimers as set
forth in 2 U.S.C. 441d(a) and former 11
CFR 110.11(a)(1). These
communications and others that are
indistinguishable in all material aspects
from those addressed in the advisory
opinion will now be subject to the
requirements of paragraph (a)(1) of this
section.

Disclaimers on ‘“Push Polls”

Two commenters and several
witnesses at the hearing discussed the
possibility that the Commission require
disclaimers on “push polls.” This term
has generally been used to refer to
phone bank activities or written surveys
that provide false or misleading
information about a candidate under the
guise of conducting a legitimate poll.
For example, if the person being polled
states a preference for candidate X, the
poll might ask whether X would still be
the preferred choice if “you knew he or
she had a drunken driving record,” “a
history of recreational drug use,” “was
soft on crime,” or the like. Such slanted
surveys can result in both skewed poll
results (if a poll is in fact conducted)
and damage to the candidate’s
reputation.

One of the commenters,
Congresswoman Maloney, has
introduced a bill, H.R. 324 in the 104th
Congress, that would include phone
banks in the listing of types of
communications set forth in 2 U.S.C.
441d(a) that trigger the disclaimer
requirements. As discussed above, the
Commission proposed in the NPRM that
phone banks be added to the
comparable listing in the disclaimer
rules, but during consideration of the
final rules, the Commission did not
reach a majority decision by the
required four affirmative votes.
Consequently, the final disclaimer rules
do not apply to push polls conducted by
using phone banks.

The question of requiring disclaimers
during telephone push polling also
involves significant legal and
constitutional issues that have not been
put out for notice and comment as
required by the Administrative
Procedure Act at 5 U.S.C. 553. As noted
by some of the witnesses, it may require
amendments to the FECA before the
Commission can take further action. For
example, it does not appear that all
push polls contain “express advocacy”
or contribution solicitations, a critical
point under these rules.

Thus, the new regulations only
require disclaimers for push polls that
qualify as general public political
advertising and that either contain a
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solicitation or express advocacy of a
clearly identified candidate.

Certification of no Effect Pursuant to 5
U.S.C. 605(b) [Regulatory Flexibility
Act]

The attached final regulations will not
have a significant economic impact on
a substantial number of small entities.
The basis for this certification is that
any affected entities are already
required to comply with the Act’s
requirements in this area.
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FEDERAL ELECTION COMMISSION

11 CFR Part 110
[Notice 1995-21]

Communications Disclaimer
Requirements

AGENCY: Federal Election Commission.
ACTION: Final rule correction.

SUMMARY: The Federal Election
Commission is publishing a correction
to the final rules governing disclaimers
on campaign communications that were
published in the Federal Register on
Oct. 5, 1995. 60 FR 52069. The
correction deletes a reference to phone
banks in the preamble to the rules,
thereby removing the inference that the
Commission determined phone banks to
be considered general public political
advertising for purposes of these rules.
DATES: Further action, including the
publication of a document in the
Federal Register announcing the
effective date, will be taken after the
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final disclaimer rules have been before
Congress for 30 legislative days
pursuant to 2 U.S.C. 438(d). The
disclaimer rules were transmitted to
Congress on Oct. 2, 1995.

FOR FURTHER INFORMATION CONTACT:

Ms. Susan E. Propper, Assistant General
Counsel, 999 E Street NW., Washington,
DC 20463, (202) 219-3690 or (800) 424—
9530.

SUPPLEMENTARY INFORMATION: The
Federal Election Campaign Act (the
“Act”) at 2 U.S.C. 441d(a) requires a
disclaimer on communications by any
person that expressly advocate the
election or defeat of a clearly identified
federal candidate, or solicit
contributions, through any form of
general public political advertising. On
Oct. 5, 1995, the Commission published
in the Federal Register revisions to the
implementing regulations, which are
found at 11 CFR 110.11. 60 FR 52069.

In the discussion before adopting
these revisions, the Commission
considered including phone banks in
the list of communications that require
a disclaimer, but could not reach a
majority decision to do so by the
required four affirmative votes. See 2
U.S.C. 437c¢(c). Consequently, this
proposal was not included in the final
rules.

Accordingly, the term “phone bank”
does not appear anywhere in the text of
the final rules. 60 FR 52072. Also, the
Explanation and Justification (“E&]J”)
that accompanied the final rules
correctly explained the Commission’s
action both in its discussion of phone
banks (60 FR 52070) and in the
discussion of so-called “push poll”
activity. 60 FR 52071-72. (The term
“push poll” is generally used to refer to
phone bank activities or written surveys
that provide false or misleading
information about a candidate under the
guise of conducting a legitimate poll.)

However, the E&J’s discussion of new
disclaimer requirements for certain
“exempt activities,” that is, activities by
a candidate or political party committee
that are exempt from the Act’s
contribution and expenditure limits
under 11 CFR 100.8(b)(10), (16), (17), or
(18), inadvertently retained a statement
from an earlier document to the effect
that exempt phone banks would require
a disclaimer. The Commission is
deleting this language from the E&]J to
insure that no one is misled by this
inconsistency.

Correction of Publication

Accordingly, the publication of final
regulations on October 5, 1995 (60 FR
52069), which were the subject of FR
Doc. 95-24749, is corrected as follows:
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Explanation and Justification
(Preamble) (Corrected)

On p. 52070, in the third column, in
the second full paragraph, in lines 14
and 15, “phone banks and”” should be
removed.

Danny Lee McDonald,

Chairman, Federal Election Commission.
[FR Doc. 95-29141 Filed 11-28-95; 8:45 am]
BILLING CODE 6715-01-M
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Technical Amendments to Regulations on
Document Filing

Effective Date: February 1, 1996

Federal Register notice: 61 FR 3549
(February 1, 1996)
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FEDERAL ELECTION COMMISSION

11 CFR Parts 100, 104, 105, 109, 110
and 114

[Notice 1996-3]

Document Filing

AGENCY: Federal Election Commission.

ACTION: Final rule; Technical
amendments.

SUMMARY: On December 28, 1995, the
President signed a bill that amended the
Federal Election Campaign Act of 1971
(“FECA” or “Act”) to improve the
electoral process, inter alia, by requiring
candidates, and the authorized
committees of the candidates, to the
United States House of Representatives
(“House”) to file campaign finance
reports with the Federal Election
Commission. The Commission today is
publishing technical amendments to
conform its regulations to the statute.

EFFECTIVE DATE: February 1, 1996.

FOR FURTHER INFORMATION CONTACT: Ms.
Susan E. Propper, Assistant General
Counsel, or Ms. Teresa A. Hennessy,
Attorney, 999 E Street, N.W.,
Washington, D.C. 20463, (202) 219-3690
or (800) 424-9530.

SUPPLEMENTARY INFORMATION: The FECA
governs, inter alia, the filing of
campaign finance reports by candidates
for Federal office. 2 U.S.C. 432(g). As
amended in 1979, the FECA required
that all designations, statements, and
reports required to be filed under the
Act by a candidate, authorized
committee(s) of the candidate, or
principal campaign committee of the
candidate for the House be filed with
the Clerk of the House as custodian for
the Commission. The FECA specified
that a House candidate includes a
candidate for the Office of
Representative in, or Delegate or
Resident Commissioner to, the
Congress. Federal Election Campaign
Act Amendments of 1979, Public Law
No. 96—-187, section 102, 93 Stat. 1339,
1346, codified at 2 U.S.C. §432(g)(1). At
11 CFR 105.1, the Commission
implemented this requirement and
provided that all other reports by
committees that support only
candidates to the House be filed with
the Clerk of the House.

On December 28, 1995, Public Law
No. 104-79, 109 Stat. 791 (1995)
amended the FECA to require that these
reports instead be filed with the Federal
Election Commission. See Section 3.
The new law made no changes to the
filing requirements for candidates to the
United States Senate. The law became
effective with the first reports required

Page 484

to be filed after December 31, 1995.
However, since the law was enacted
shortly before this date, under
agreement with the Clerk, authorized
committees of candidates for the House
will file year-end reports for 1995 with
the Clerk. The Clerk will date stamp and
forward these reports to the
Commission. Thereafter, the candidates
and committees formerly filing with the
Clerk will file all documents required to
be filed under FECA with the
Commission.

Therefore, the Commission is
publishing this Notice to make
necessary technical and conforming
amendments to its regulations. The
Notice amends 11 CFR 105.1 to conform
to the statute and includes conforming
amendments to several provisions that
refer to the regulation: 11 CFR
100.5(e)(3)(i), 104.3(e)(5), 104.4(c)(3),
104.5(f), 104.14(c), 104.15(a), 105.4,
105.5, 109.2(a), 110.6(c)(1) (i) and (ii),
and 114.6 (d)(3)(@) and (d)(5). Please
note that the sale or use restriction on
information in campaign finance
reports, set forth at 11 CFR 104.15(a),
still would apply to all reports,
including those previously filed with
the Clerk.

Because the amendments are merely
technical, they are exempt from the
notice and comment requirements of the
Administrative Procedure Act. See 5
U.S.C.553(b)(B). They are also exempt
from the legislative review provisions of
the FECA. See 2 U.S.C. §438(d). These
exemptions allow the amendments to be
made effective immediately upon
publication in the Federal Register. As
a result, these amendments are made
effective on February 1, 1996.

Certification of No Effect Pursuant to 5
U.S.C. 605(b) (Regulatory Flexibility
Act)

I certify that the attached final rule
will not have a significant economic
impact on a substantial number of small
entities. The basis of this certification is
that the rule is necessary to conform to
the Act and that the rule changes only
the location of filing reports. Therefore,
no significant economic impact is
caused by the final rule.
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Correcting Amendments to Regulations on Public
Financing of Presidential Primary and General
Election Candidates

Effective Date: February 9, 1996

Federal Register notice: 60 FR 57538
(November 16, 1995)
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11 CFR Parts 9034 and 9038
[Notice 1995-19]

Public Financing of Presidential
Primary and General Election
Candidates

AGENCY: Federal Election Commission.
ACTION: Final rule; correcting
amendments.

SUMMARY: This document contains final
rules correcting promulgation errors
made in final rules published June 16,
1995 (60 FR 31854) regarding public
financing of presidential primary and
general election candidates.

DATES: The Commission will announce
an effective date for these rules after
they have been before Congress for 30
legislative days pursuant to 26 U.S.C.
9039(c). This announcement will be
published in the Federal Register.

FOR FURTHER INFORMATION CONTACT:

Ms. Susan E. Propper, Assistant General
Counsel, 999 E Street, N.W.,
Washington, D.C. 20463, (202) 219-3690
or (800) 424-9530.

SUPPLEMENTARY INFORMATION: On June
16, 1995, the Commission published
final rules revising its regulations
governing public financing of
presidential primary and general
election candidates. 60 FR 31854 (June
16, 1995). These regulations implement
provisions of the Presidential Election
Campaign Fund Act and the
Presidential Primary Matching Payment
Account Act.

Unfortunately, there were a number of
errors in the June 16 final rule
document. The Commission is
publishing two documents in today’s
edition of the Federal Register to correct
these errors. Readers interested in the
Commission’s public financing
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regulations should carefully review
these two documents.

Most of the errors were of a technical
nature. A Commission document
published elsewhere in today’s Federal
Register corrects these technical errors.

However, two of the errors in the June
16 final rule document were not purely
technical in that they reflect errors made
in approval of the final rules.
Specifically, the June 16 final rules
replaced § 9034.4(a)(3)(ii) with the
version of that provision that was in
effect before the public financing rules
were last revised in 1991. 56 FR 35898
(July 29, 1991). This had the effect of
eliminating language relating to
candidates who continue to campaign
after their dates of ineligibility. The June
16 final rules also removed the
“continuing to campaign” reference
from the heading in § 9034.4(a)(3).

In addition, the rules deleted language
inserted in § 9038.2(b)(2)(iii). The
deleted language reduces the amount of
an ineligible candidate’s repayment by
shortening the time period during
which the candidate’s non-qualified
campaign expenses would generate a
repayment obligation.

The Commission never intended to
make these revisions, as is evidenced by
references to the deleted provisions that
remain in other parts of the final rules.
See, e.g., §9034.4(a)(3)(iii).
Consequently, the Commission is
publishing this document to restore the
deleted provisions. The corrected
versions of these rules are set out below.
Because the regulated community had
an opportunity to comment on these
rules before they were promulgated in
1991, the Commission believes an
additional comment period is
unnecessary. Therefore, in accordance
with 5 U.S.C. 553(b)(B), the Commission
is approving these corrections as final
rules without seeking further comment.
The explanation and justification for
these rules is set out at 56 FR 35898
(July 29, 1991).

Section 9039(c) of Title 26, United
States Code requires that any rules or
regulations prescribed by the
Commission to carry out the provisions
of Title 26 of the United States Code be
transmitted to the Speaker of the House
of Representatives and the President of
the Senate 30 legislative days before
they are finally promulgated. These
regulations were transmitted to
Congress on November 9, 1995.

Certification of No Effect Pursuant to 5
U.S.C. 605(b) (Regulatory Flexibility
Act)

The attached final rules, if
promulgated, will not have a significant
impact on a substantial number of small

entities. The basis for this certification
is that few, if any, small entities will be
affected by these final rules.
Furthermore, any small entities affected
are already required to comply with the
requirements of the Presidential Primary
Matching Payment Account Act in these
areas.
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Technical Amendments to Regulations on
Document Filing

Effective Date: February 16, 1996

Federal Register notice: 61 FR 6095
(February 16, 1996)
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Friday, February 16, 1996

FEDERAL ELECTION COMMISSION

11 CFR Parts 100 and 108
[Notice 1996-6]

Document Filing

AGENCY: Federal Election Commission.

ACTION: Final Rule; Technical
Amendments.

SUMMARY: On February 1, 1996, several
technical amendments were published
in the Federal Register conforming the
Commission’s regulations to a recent
amendment to the Federal Election
Campaign Act of 1971, as amended
(“FECA”). The Commission today is
publishing technical amendments to
conform two additional regulations to
the recently amended statute.

EFFECTIVE DATE: February 16, 1996.

FOR FURTHER INFORMATION CONTACT: Ms.
Susan E. Propper, Assistant General
Counsel, or Ms. Teresa A. Hennessy,
Attorney, 999 E Street, N.-W.,
Washington, D.C. 20463, (202) 219-3690
or (800) 424-9530.

SUPPLEMENTARY INFORMATION: The FECA
governs, inter alia, the filing of
campaign finance reports by candidates,
and the authorized committees of
candidates, to the House of
Representatives (“House”). 2 U.S.C.
432(g). On December 28, 1995, Public
Law No. 104-79, 109 Stat. 791 (1995)
amended the FECA to require that these
reports be filed with the Federal
Election Commission rather than the
Clerk of the House. See Section 3. As
noted above, the Commission has
published in the Federal Register a
technical amendment to 11 CFR 105.1 to
conform to the amended statute and
conforming amendments to several
provisions that refer to the regulation.
61 FR 3549.

The Commission today is publishing
additional technical amendments to
conform the following regulations to the
amended statute: 11 CFR 100.19(a) and
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108.8. As noted in the original
rulemaking, these technical
requirements are exempt from the notice
and comment requirements of the
Administrative Procedure Act. See
U.S.C. 553 (b)(B). They are also exempt
from the legislative review provisions of
the FECA. See 2 U.S.C. 438(d).
Therefore, these technical amendments
are effective on February 16, 1996.

Certification of No Effect Pursuant to 5
U.S.C. 605(B) (Regulatory Flexibility
Act)

I hereby certify that the attached
technical amendments will not have a
significant economic impact on a
substantial number of small entities.
The basis of this certification is that the
technical amendments are necessary to
conform to the FECA and that these
change only the location of filing
reports. Therefore, no significant
economic impact is caused by the
technical amendments.
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Explanation and Justification for Regulations on
Corporate and Labor Organization Activity; Express
Advocacy and Coordination with Candidates

Effective Date: March 13, 1996

Federal Register notice: 60 FR 64260
(December 14, 1995)
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FEDERAL ELECTION COMMISSION

11 CFR Parts 100, 102, 109, 110, and
114

[Notice 1995-23]

Corporate and Labor Organization
Activity; Express Advocacy and
Coordination With Candidates

AGENCY: Federal Election Commission.
ACTION: Final rule and transmittal of
regulations to Congress.

SUMMARY: The Commission is issuing
revised regulations regarding
expenditures by corporations and labor
organizations. The new rules implement
the Supreme Court’s opinion in Federal
Election Commission v. Massachusetts
Citizens for Life, Inc., 479 U.S. 238
(1986) (MCFL), by substituting an
express advocacy standard for the
previous partisan/nonpartisan standard
with respect to corporate and labor
organization expenditures.
Consequently, in many respects, the
revised rules permit corporations and
labor organizations to engage in a
broader range of activities than was
permitted under the previous rules.
New provisions are also being added to
provide corporations and labor
organizations with guidance regarding
endorsements of candidates, activities
which facilitate the making of
contributions, and candidate
appearances at colleges and universities.

DATES: Further action, including the
publication of a document in the
Federal Register announcing an
effective date, will be taken after these
regulations have been before Congress
for 30 legislative days pursuant to 2
U.S.C. 438(d).

FOR FURTHER INFORMATION CONTACT.:

Ms. Susan E. Propper, Assistant General
Counsel, or Ms. Rosemary C. Smith,
Senior Attorney, 999 E Street NW.,
Washington, D.C. 20463, (202) 219-3690
or (800) 424-9530.

SUPPLEMENTARY INFORMATION: The
Commission is publishing today the
final text of revisions to its regulations
at 11 CFR 109.1(b)(4), 110.12, 110.13,
114.1 (a) and (j), 114.2, 114.3, 114.4,
114.12(b) and 114.13. These provisions
implement 2 U.S.C. 431(17) and 441b,
provisions of the Federal Election
Campaign Act of 1971, as amended (the
Act or FECA), 2 U.S.C. 431 et seq. Also
included are conforming amendments to
11 CFR 100.7(b)(21), 100.8 (b)(3) and
(b)(23) and 102.4(c)(1). Section 438(d) of
Title 2, United States Code, requires that
any rule or regulations prescribed by the
Commission to carry out the provisions
of Title 2 of the United States Code be
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transmitted to the Speaker of the House
of Representatives and the President of
the Senate 30 legislative days before
they are finally promulgated. These
regulations were transmitted to
Congress on December 8, 1995.

Explanation and Justification

The new and revised rules reflect
recent judicial and Commission
interpretations of 2 U.S.C. 441b. This
section of the FECA prohibits
corporations and labor organizations
from using general treasury monies to
make contributions or expenditures in
connection with federal elections. The
new and amended rules contain the
following changes:

1. The partisan/nopartisan standards
in previous 11 CFR part 114 have been
replaced by new language at section
114.2, 114.3, and 114.4, prohibiting
corporations and labor organizations
from making expenditures for
communications to the general public
expressly advocating the election or
defeat of federal candidates. This new
language applies only to expenditures.

2. The provisions regarding candidate
debates, candidate appearances,
distributing registration and voting
information, voter guides, voting
records, and conducting voter
registration and get-out-vote drives in
sections 110.13, 114.3, 114.4 and 114.13
have been revised and updated.

3. New provisions have been added to
sections 110.12, 114.1., 114.2, and 114.4
to define “restricted class,” and to
address candidate appearances at
colleges and universities, endorsements
of candidates, and activities which
facilitate the making of contributions.

4. New language has been added to 11
CFR 114.2, 114.3 and 114.4 to address
the question of when coordination
between a candidate and a corporation
or labor organization will cause an
activity to become a prohibited
contribution.

Please note that at an earlier stage of
this rulemaking, the Commission
revised the definition of express
advocacy in accordance with the
judicial interpretations found in
Buckley v. Valeo, 424 U.S. 1, 44 n. 52
(1976) (Buckley, MCFL and Federal
Election Commission v. Furgatch, 807 F
2d 857 (9th Cir.), cert. denied, 484 U.S.
850 (1987) (Furgatch) and moved it to
11 CFR 100.22. See Explanation and
Justification for 11 CFR 100.17, 100.22,
106.1, 109.1 and 114.10, 60 FR 35292
(July 6, 1995). At that time, the
definition of “clearly identified,” in 11
CFR 100.17, was also updated. In
addition, new section 114.10 was added
to allow qualified nonprofit
corporations possessing certain essential

features to use general treasury funds for
independent expenditures, and to set
out reporting obligations for qualified
nonprofit corporations making
independent expenditures. Section
114.10 implements the Supreme Court’s
decisions in MCFL and Austin v.
Michigan Chamber of Commerce, 494
U.S.C. 652 (1990) (Austin).

The history of this rulemaking,
including the Petition for Rulemaking
and the comments and public
testimony, are discussed in more detail
in the previously published Explanation
and Justification at 60 FR 35292 (July 6,
1995), and in the Notice of Proposed
Rulemaking at 57 FR 33548 (July 29,
1992) (Notice or NPRM). The
promulgation of these regulations, after
the close of the thirty legislative day
period, will complete the Commission’s
consideration of the National Right to
Work Committee’s Petition for
Rulemaking.

Section 100.7(b)(21) Contribution

Paragraph (b)(21) of this section is
being amended by removing the term
“nonpartisan” in describing candidate
debates because that term is no longer
used in the debate rules at 11 CFR
110.13. In addition, the cite to section
114.4(e) is being changed to 111.4(f) to
correspond to the renumbering of that
section.

Section 100.8 (b)(3) and (b)(23)
Expenditure

Paragraph (b)(3) of section 100.8 is
being amended to delete the term
“nonpartisan” in describing the type of
voter drive activity which fall outside
the definition of “expenditure.” In order
for this exception to apply, such activity
must still be conducted without any
effort to determine party or candidate
preference. A reference to section
114.3(c)(4) has also been added for the
convenience of readers concerned with
corporate or labor organization voter
drives aimed at the restricted class.

Paragraph (b)(23) of this section is
being amended by removing the term
“nonpartisan”’in describing candidate
debates because that term is no longer
used in the debate rules at 11 CFR
110.13. In addition, the cite to section
114.4(e) is being changed to 114.4(f) to
correspond to the renumbering of that
section.

Section 102.4(c)(1) Administrative
Termination

The citation to the rules governing
debt settlement procedures is being
changed from 11 CFR 114.10 to 11 CFR
part 116. Section 114.10 now covers
qualified nonprofit corporations, not
debt settlement.
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Section 109.1(b)(4) Coordination with
Candidates

The Notice suggested revising 11 CFR
109.1(b)(4) to indicate that the limited
types of communication with
candidates and their campaign staff
which are described in 11 CFR 114.2(c),
114.3 and 114.4 do not constitute
coordination if they comply with the
requirements of those sections. Upon
further reflection, this proposal has been
dropped because 11 CFR part 109 covers
all persons, and the Commission’s
concerns regarding the coordination of
corporate or labor organization activity
is more appropriately addressed in 11
CFR 114.2 through 114.4, which are
discussed below.

Section 110.12 Candidate Appearance
on Public Educational Institution
Premises

New section 110.12 of the regulations
addresses candidate appearances on the
premises of public educational
institutions. This section generally
follows new paragraph (c)(7) of section
114.4, which is discussed more fully
below. It has been included in the
regulations so that public colleges and
universities may continue to invite
candidates to appear and address either
the academic community or the general
public in the same manner as
incorporated private colleges and
universities. A number of commenters
pointed out that private schools should
be treated the same as public
educational institutions. Please note,
however, that these institutions are also
governed by state law which may
impose additional requirements in this
area.

Section 110.13 Candidate Debates

The Commission has revised its
regulations at 11 CFR 110.13 governing
the staging of candidate debates in
several respects. First, the previous
requirement that debates be
“nonpartisan’’ has been removed.
However, the rules continue to specify
that candidate debates may not be
structured to promote or advance a
particular candidate. Also, debates may
not be coordinated with a candidate in
a manner that would result in the
making of an in-kind contribution.

In the NPRM, the Commission has
proposed several additional
requirements, such as a restriction on
discussing campaign strategy and tactics
with the candidate or agents of the
candidate. The NPRM also included
restrictions on giving one candidate
more time during the debate or more
advance information as to the questions
to be asked. Several commenters were

critical of these proposals. While this
language has been deleted from the final
rules, these restrictions are subsumed
within the requirement that the debate
not be structured to promote or advance
a particular candidate over the others.

The Commission also considered
including language stating that staging
organizations may not expressly
advocate the election or defeat of any
clearly identified candidate during the
debates. That language does not need to
be included in the final rule because the
rules already state that the debates may
not be structured to promote or advance
one candidate over another. Please note
that no portion of the entire event,
including any pre-debate or post-debate
commentary and analysis, may be
structured to promote or advance a
particular candidate. Nevertheless, a
news organization that stages a
candidate debate may produce a
separate editorial containing express
advocacy under the news story
exception to the definitions of
contribution and expenditure in 11 CFR
100.7(b)(2) and 100.8(b)(2).

1. Definition of Staging Organization

Section 110.13(a) addresses several
issues that have been raised regarding
nonprofit groups and media
organizations that wish to be staging
organizations for candidate debates.
First, this provision was rewritten to
clarify that nonprofit organizations
described in 26 U.S.C. 501 (c)(3) and
(c)(4) may stage debates even if they
have not received official confirmation
from the Internal Revenue Service of
their status as nonprofit organizations.
In addition, the previous language may
have been confusing because it
described these entities as “‘exempt from
Federal taxation”, when they may be
required to pay taxes on their
nonexempt function income. Please
note that under section 110.13, it is
possible for a candidate debate to be
sponsored by multiple staging
organizations. The Internal Revenue
Service commented that while the
requirements in the FEC’s rules are not
identical to the factors the IRS
considers, they do not conflict with the
IRS’s rules regarding political activity
carried out by 501(c) organizations.
Another commenter questioned the
reason for disqualifying nonprofit
organizations from staging debates if
they endorsed candidates, as long as the
debate is fair. The Commission is
retaining this requirement because it is
needed to ensure the integrity of
candidate debates.

Section 110.13(a)(2) follows the
previous provision by indicating that
broadcasters and the print media may

stage candidate debates, but it does not
indicate whether local cable stations or
cable networks may stage debates.
However, questions involving cable
debates will be addressed in a separate
NPRM. This area is currently subject to
many changes, and the Commission
intends to consult further with the
Federal Communications Commission
before addressing it.

Two comments questioned the use of
the term “bona fide” to describe
newspapers who may qualify as debate
staging organizations, and the
Commission’s authority to determine
what is a bona fide newspaper or
magazine under the First Amendment
guarantee of freedom of the press. Bona
fide newspapers and magazines include
publications of general circulation
containing news, information, opinion,
and entertainment, which appear at
regular intervals and derive their
revenues from subscriptions and
advertising. This term is explained in
more detail in the Explanation and
Justification for the 1979 rules on
funding and sponsorship of federal
candidate debates. See 44 FR 76734
(December 27, 1979). These rules were
transmitted to Congress on December
20, 1979, together with the Explanation
and Justification. They became effective
on April 1, 1980, after neither house of
Congress disapproved them under 2
U.S.C. 438(d)(2). (An earlier version of
the candidate debate rules was
disapproved by Congress on September
18, 1979. See 44 FR 39348 (July 5,
1979).) This is, as the Supreme Court
has noted, an “indication that Congress
does not look favorably”” upon the
Commission’s construction of the Act.
FEC v. Democratic Senatorial Campaign
Committee, 454 U.S. 27, 34 (1981). See
also, e.g., Sibbach v. Wilson, 312 U.S. 1,
16 (1941) (‘“That no adverse action was
taken by Congress indicates, at least,
that no transgression of legislative
policy was found”). Accordingly, the
revised rules follow the previous
provisions by retaining the term “bona
fide” to describe newspapers and
magazines that may stage candidate
debates.

Finally, please note that the purpose
of section 110.13 and 114.4(f) is to
provide a specific exception so that
certain nonprofit organizations and the
news media may stage debates, without
being deemed to have made prohibited
corporate contributions to the
candidates taking part in debates. This
exception is consistent with the
traditional role these organizations have
played in the political process.
Individuals and unincorporated entities
wishing to stage debates are not covered
by the exception.
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2. Debate Structure and Selection of
Candidates

The rules in section 110.13(b)(1)
continue the previous policy of
permitting staging organizations to
decide which candidates to include in
a debate, so long as the debate includes
at least two candidates. Please note that
a face-to-face appearance or
confrontation by the candidates is an
inherent element of a debate. Hence, a
debate does not consist of a series of
candidates appearances at separate
times over the course of a longer event.
See AO 1986-37. Nevertheless, the
requirement of including two
candidates would be satisfied, for
example, if two candidates were invited
and accepted, but one was unable to
reach the debate site due to bad weather
conditions, and the staging organization
held the debate with only the other
candidate present. Other situations will
be addressed on a case-by-case basis.
The Commission does not intend to
penalize staging organizations for going
forward with debates when
circumstances beyond their control
result in only one candidate being
present and it is not feasible to
reschedule. Please note that in some
situations, the rules in 11 CFR 114.4
regarding candidate appearance may
also be applicable.

Many comments, and much public
testimony, was received on whether the
Commission should establish
reasonable, objective, nondiscriminatory
criteria to be used by staging
organizations in determining who must
be invited to participate in candidate
debates. In the alternative, it was
suggested that the Commission could
allow staging organizations to use their
own pre-established sets of reasonable,
objective, nondiscriminatory criteria,
provided the criteria are subject to
Commission review and are announced
to the candidates in advance.

In response to the comments and
testimony, new paragraph (c) has been
added to section 110.13 to require all
staging organizations to use pre-
established objective criteria to
determine which candidates are allowed
to participate in debates. Given that the
rules permit corporate funding of
candidate debates, it is appropriate that
staging organizations use pre-
established objective criteria to avoid
the real or apparent potential for a quid
pro quo, and to ensure the integrity and
fairness of the process. The choice of
which objective criteria to use is largely
left to the discretion of the staging
organization. The suggestion that the
criteria be “reasonable” is not needed
because reasonableness is implied.
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Similarly, the revised rules are not
intended to permit the use of
discriminatory criteria such as race,
creed, color, religion, sex or national
origin.

Although the new rules do not require
staging organizations to do so, those
staging debates would be well advised
to reduce their objective criteria to
writing and to make the criteria
available to all candidates before the
debate. This will enable staging
organizations to show how they decided
which candidates to invite to the debate.
Staging organizations must be able to
show that their objective criteria were
used to pick the participants, and that
the criteria were not designed to result
in the selection of certain pre-chosen
participants. The objective criteria may
be set to control the number of
candidates participating in a debate if
the staging organization believes there
are too many candidates to conduct a
meaningful debate.

Under the new rules, nomination by
a particular political party, such as a
major party, may not be the sole
criterion used to bar a candidate from
participating in a general election
debate. But, in situations where, for
example, candidates must satisfy three
of five objective criteria, nomination by
a major party may be one of the criteria.
This is a change from the Explanation
and Justification for the previous rules,
which had expressly allowed staging
organizations to restrict general election
debates to major party candidates. See
Explanation and Justification, 44 FR
76735 (December 27, 1979). In contrast,
the new rules do not allow a staging
organization to bar minor party
candidates or independent candidates
from participating simply because they
have not been nominated by a major
party.

The final rules which follow also
continue the previous policy that
sponsoring a primary debate for
candidates of one political party does
not require the staging organization to
hold a debate for the candidates of any
other party. See Explanation and
Justification, 44 FR 76735 (December 27,
1979).

Section 114.1 Definitions

1. Contribution and Expenditure

The revised regulations in 11 CFR
114.1 (a)(1) and (a)(2) recognize that the
MCFL decision necessitates certain
distinctions between the terms
“contribution”” and “expenditure.” The
previous rules had treated these terms
as coextensive. The distinction arises
because the Court read an express
advocacy standard into the 2 U.S.C.

441b definition of expenditure.
However, payments which are
coordinated with candidates constitute
expenditures and in-kind contributions
to those candidates even if the
communications do not contain express
advocacy. See AO 1988-22.

One commenter urged the
Commission to continue to interpret the
term “contribution or expenditure” to
cover the same disbursements. The
comment argued that the MCFL decision
applies equally to contributions and
expenditures. The Commission
disagrees with this interpretation of
MCFL, given that the case only involved
the issue of whether corporate
expenditures were made. In MCFL, the
parties did not raise, and the Supreme
Court did not resolve, the factual
question of whether corporate
contributions had been made by MCFL,
Inc. However, the MCFL Court
reaffirmed the First Amendment
distinction between independent
expenditures and contributions, which
was recognized in the Buckley opinion.
In Buckley, the Supreme Court generally
struck down the Act’s limitations on
independent campaign expenditures by
individuals and organizations (Buckley,
424 U.S. at 39-51), but upheld the
constitutionality of the Act’s restrictions
on contributions to candidates. Id. at
23-38. Subsequently, the Court stated in
NCPAC that “there was a fundamental
constitutional difference between
money spent to advertise one’s views
independently of the candidate’s
campaign and money contributed to the
candidate to be spent on his campaign.”
Federal Election Comission v. National
Conservation PAC, 470 U.S. 480, 497
(1985). Similarly, the Court indicated
that “a corporation’s expenditures to
propagate its views on issues of general
public interest are of a different
constitutional stature than corporate
contributions to candidates.” Id., at
495-96. In light of this judicially-
recognized distinction, the final version
of section 114.1(a)(1) and (a)(2) is being
modified to recognize that the terms
“contribution” and “expenditure” are
not coextensive.

The attached rules also include two
technical amendments to section
114.1(a)(1). First, the reference to the
National (sic) Savings and Loan
Insurance Corporation has been deleted,
because that entity no longer exists.
Paragraph (a)(2)(ii) of section 114.1 is
also being amended to remove the
reference to ‘“nonpartisan” voter drives.

2. Restricted Class

New paragraph (j) of section 114.1
contains a definition of “restricted
class” for purposes of receiving
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corporate or labor organization
communications containing express
advocacy. It has been included to avoid
describing everyone in the restricted
class in numerous places throughout the
regulations where it would be more
convenient to simply use the term
“restricted class.” The definition does
not change who is considered to be
within the restricted class. It also does
not change who is an executive or
administrative employee under section
114.1(c) or who is a member of a
membership association under section
114.1(e).

For most corporations and labor
organizations, the restricted class is the
same as the solicitable class. However,
for incorporated trade associations and
certain cooperatives, there are
differences in who can receive
solicitations and who can receive
express advocacy communications. For
example, a trade association’s restricted
class includes member corporations
who are not in its solicitable class, since
corporations may not make
contributions under section 441b of the
FECA. Conversely, however, a trade
association may solicit its member
corporations’ stockholders and
executive and administrative personnel,
even though these individuals are not in
its restricted class, if the member
corporations have approved the
solicitations. See, e.g., AO 1991-24 and
11 CFR 114.8.

Section 114.2 Prohibitions on
Contributions and Expenditures

1. Express Advocacy

The final rules incorporate an express
advocacy standard in several sections of
11 CFR part 114. First, new language in
paragraphs (a) and (b) of section 114.2
prohibits corporations and labor
organizations from making expenditures
for communications to the general
public that expressly advocate the
election or defeat of one or more clearly
identified candidates. Please note that
some portions of the regulations refer to
“communications containing express
advocacy.” This term has the same
meaning as the references elsewhere to
“communications expressly advocating
the election or defeat of one or more
clearly identified candidates.”

For the reasons explained above, the
express advocacy standard in the
revised rules applies to independent
expenditures, but not contributions. The
prohibition against contributions made
by corporations and labor organizations
in connection with federal elections
remains unaffected by MCFL. Most, but
not all, commenters supported the
adoption of an express advocacy

standard for evaluating independent
expenditures under section 441b of the
FECA.

The provision prohibiting
expenditures for communications
containing express advocacy applies to
all corporations and labor organizations
except for qualified nonprofit
corporations meeting the criteria set out
in new section 114.10. Thus, these
qualified nonprofit corporations may
use general treasury funds to make
independent expenditure
communications to the general public
which contain express advocacy. These
could include registration and voting
communications, official registration
and voting information, voting records
and voter guides. See also 11 CFR
114.4(c)(1)() and (ii).

2. Coordination With Candidates

A new paragraph (c) has been added
to 11 CFR 114.2 to address the topic of
coordination of corporate or labor
organization activity with candidates or
their authorized committees or agents,
which results in the making of an in-
kind contribution. Previous paragraphs
(c) and (d) have been redesignated as
paragraphs (d) and (e), respectively.

a. Initial Proposals. In Buckley v.
Valeo, the Supreme Court made a
distinction between independent
expenditures and contributions. The
Court observed, ‘“‘[u]nlike contributions,
such independent expenditures may
well provide little assistance to the
candidate’s campaign and indeed may
prove counterproductive. The absence
of prearrangement and coordination of
an expenditure with the candidate or
his agent not only undermines the value
of the expenditure to the candidate, but
also alleviates the danger that
expenditures will be given as a quid pro
quo for improper commitments from the
candidate.” Buckley, 424 U.S. at 47.
Thus, Buckley could be interpreted to
prohibit all contacts with candidates.
However, the NPRM recognized that it
is justifiable to allow some forms of
contact to preserve the previous range of
permissible activity, such as sponsoring
candidate appearances. The prohibition
against corporate contributions was
expressly reaffirmed in MCFL. 479 U.S.
at 260. Therefore, the NPRM sought to
draw a distinction between permissible
contacts with candidates which are
necessary to conduct these activities,
and more extensive coordination that
will result in in-kind contributions in
some circumstances. The proposals in
the NPRM would have defined
coordination to include discussions of
specific campaign strategy or tactics.

The proposed rules include new
language in section 114.2(c) indicating

when corporate and labor organization
disbursements will be treated as
impermissible in-kind contributions to
particular candidates. Prior to the MCFL
decision, the Commission had not
needed to examine the extent to which
such payments by corporations and
labor organizations could be treated as
in-kind contributions, because they
were simply treated as prohibited
corporate or labor organization
expenditures in connection with federal
elections, unless permitted by a specific
exemption.

b. Comments and Testimony.
Numerous commenters expressed a
wide variety of views on this topic.
Many were confused as to how such a
standard would work in practice. Some
pointed out that this was an area not
addressed by the MCFL decision, and
that it appeared as though the
Commission was trying to find a way to
impose new requirements that would be
at least as restrictive as the former
partisan/nonpartisan standard. The
argued that section 441b(b)(2)(A) of the
FECA excludes communications with
the restricted class on any subject from
the definition of contribution or
expenditures. Others favored a more
restrictive rule allowing no contacts
except for arranging the logistics of
candidate debates and appearances, or
obtaining responses for voter guides.

c. Revised Rules. In response to these
concerns, new section 114.2(c) has been
rewritten to clarify what types of
contacts with candidates are considered
impermissible coordination, and what
types are permissible. The comments
received in response to these proposals
illustrated the need to clarify and
simplify the operation of these
provisions. Under revised section 114.2,
a corporation or labor organization that
only makes communications to its
restricted class does not run the risk of
having its expenditures treated as in-
kind contributions. On the other hand,
a corporation or labor organization that
engages in election-related activities
directed at the general public must
avoid most forms of coordination with
candidates, as this will generally result
in prohibited in-kind contributions, and
will compromise the independence of
future communications to the general
public. For example, a prohibited in-
kind contribution would result if a voter
guide is prepared and distributed after
consulting with the candidate regarding
his or her plans, projects or needs
regarding the campaign. Please note
that, in the case of a communication just
to the restricted class, coordination will
not cause that activity or future
communications to the restricted class
to be considered in-kind contributions.
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However, such coordination may
compromise the ability of a
corporation’s or labor organization’s
separate segregated fund to make
independent expenditures to those
outside the restricted class in the future.

Additional changes to the rules
covering candidate debates, candidate
appearances, colleges and universities,
voting records, voting guides, voter
registration and get-out-the-vote drives,
endorsements, trademarks and
letterhead, and facilitation are described
below.

3. Facilitating the Making of
Contributions

As part of the revisions to 11 CFR Part
114, the Commission has reassessed the
prohibition against corporations and
labor organizations facilitating the
making of contributions, and is adding
a new provision which modifies its
prior interpretation. Previously, in AOs
1987-29, 1986—4 and 1982-2, MUR
3540 and in the 1989 and 1977
Explanation and Justifications of
sections 110.6 and 114.3, the
Commission has stated that corporations
and labor organizations may not
facilitate the making of contributions to
particular candidates or political
committees other than their own
separate segregated funds. Explanation
and Justification of Regulations, H. Doc.
No. 95—44, 95th Cong., 1st Sess. at 104—
105 (1977); 54 F.R. 34106 (Aug. 17,
1989).

The NPRM contemplated adding new
language to 11 CFR 114.3(d) to set forth
the current policies regarding
facilitating the making of contributions.
Please note that the new facilitation
rules have been relocated to 11 CFR
114.2(f), since section 114.3 covers
activities involving only the restricted
class, and facilitation can involve
activities that are directed to the
restricted class or that go beyond the
restricted class.

The comments addressing this topic
reflected a diversity of opinion. Some
felt it was helpful to include the
Commission’s policies on facilitation in
the regulations. Others felt the proposals
would restrict the ability of corporations
to engage in activities that were
permissible, and would drive political
fundraising underground, and thwart
public disclosure. Another concern was
that the rules would discourage
corporations and labor organization
from supporting the political activities
of their employees in situations where
the corporation or labor organizations
does not take a position on the election.
The Internal Revenue Service found no
conflict with its requirements covering
nonprofit corporations.
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The revised facilitation provisions
attempt to address a variety of concerns.
First, section 114.2(f)(1) sets out the
general prohibition, and explains that
facilitation means using corporate
resources or facilities to engage in
fundraising for candidates. However,
this is not intended to negate the range
of permissible activities found in other
portions of the rules. For example,
individual volunteer activity using
corporate or labor organization facilities
is still permissible under 11 CFR 100.7,
1008, and 114.9 (a), (b), and (c),
provided it meets the conditions set
forth in those rules. Similarly, there are
no changes to the regulations governing
the rental or use of corporate or labor
organization facilities or aircraft by
other persons. 11 CFR 114.9 (d) and (e).

The new rules at 11 CFR 114.2(f)(1)
also explain that commercial vendors,
such as hotels or caterers, would not
facilitate the making of corporate
contributions if in the ordinary course
of their business they provide meeting
rooms or food for a candidate’s
fundraiser and receive the usual and
normal charge. The term ““commercial
vendor” is defined in 11 CFR 116.1(c).

In the past, the Commission has also
addressed situations where a candidate
owns or operates a corporation. E.g. AOs
1995-8, 1994-8 and 1992—24. Nothing
in the new facilitation rules would
modify the conclusions of these
opinions that these corporations may
serve as a commercial vendor or lessor
to the candidate’s committee as long as
the transactions are consistent with the
corporation’s ordinary course of
business.

New paragraph (f)(2) of section 114.2
gives several examples of facilitation.
Some of these include activities that do
not fall within the “safe harbors”
provided by other regulations. For
example, facilitation would occur if a
corporation or labor organization makes
its meeting room available for a
candidate’s fundraiser, but has not made
the room available for community or
civic groups. Compare 11 CFR
114.2(f)(2)(i)(D) with 11 CFR 114.13. The
permissibility of using such room when
the corporation or labor organization
receives payment would be governed by
11 CFR 114.9(a), (b) or (d). Similarly,
facilitation would result if other
facilities, such as telephones and
copiers, are used by campaign
committee staff for a fundraiser, and the
corporation is not reimbursed within a
commercially reasonable time for the
normal and usual rental charge.
Compare 11 CFR 114.2(f)(2)(i)(B) with
11 CFR 114.9(d).

Other examples of facilitation include
directing corporate or union employees

to work on a fundraiser for a candidate;
using a mailing, telephone or computer
list of customers, vendors, or others
outside the restricted class to distribute
invitations and solicit contributions;
and providing in-house or external
catering and food services for the
fundraiser. 11 CFR 114.2(f)(2)() (A), (C),
and (E). However, in these three
situations, the new rules allow either
the candidate, or the organization’s
separate segregated fund, or the official
directing the activity to pay the
corporation or labor organization in
advance for the fair market value of the
services or the list. Such payment by a
separate segregated fund or official
would constitute an in-kind
contribution subject to the individual’s
or the separate segregated fund’s
contribution limits, and is not treated as
facilitation. The candidate’s authorized
committee must report receiving these
in-kind contributions.

A more limited advance payment
method was approved by the
Commission with regard to employee
services in AO 1984—37. The new rules
go beyond this advisory opinion with
regard to the source of the advance
payment and the types of services for
which advance payment may be made.
“In advance” means prior to when the
list is provided, or the catering or food
services are obtained, or the employees
perform the work. Fair market value
consists of the price that would
normally be paid in the marketplace
where the corporation or labor
organization would normally obtain
these goods or services, if reasonably
ascertainable. However, in no case is the
fair market value less than the
corporation’s or labor organization’s
actual cost, which includes total
compensation earned by all employees
directed or ordered to engage in
fundraising, plus benefits and overhead.

These new rules modify, to some
extent, the interpretation applied in
prior enforcement matters, including
MUR 3540. The conciliation agreement
for MUR 3540 stated that, “[t]he
‘individual volunteer activity’
exemption does not, however, extend to
collective enterprises where the top
executives of a corporation direct their
subordinates in fundraising projects, use
the resources of the corporation, such as
lists of vendors and customers, or solicit
whole classes of corporate executives
and employees. See MURs 1690 and
2668. The individual volunteer activity
exemption also does not apply when an
employee uses the facilities of a
corporation in connection with a
Federal election and the corporation is
reimbursed by a political committee or
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a candidate’s committee [emphasis
added]. See MUR 2185.”

However, the new facilitation
regulations now provide another
exemption where an individual or a
candidate’s committee or other political
committee pays in advance for the use
of corporate personnel who are directed
to organize or conduct a fundraiser for
the candidate as part of their job, and
hence are not volunteers. Although
employees may be asked to undertake
such activity, under new language in
paragraph (f)(2)(iv) of this section, it is
not permissible to use coercion, threats,
force or reprisal to urge any individual
to contribute to a candidate or engage in
fundraising activities. Thus, employees
who are unwilling to perform these
services as part of their job have a right
to refuse to do so.

Under new paragraphs (f)(2)(iii) and
(f)(4)(iii), facilitation includes corporate
or labor organization solicitation of
earmarked contributions that will be
collected and forwarded by the
organization’s separate segregated fund
(whether or not deposited in the
separate segregated fund’s account),
unless the earmarked contributions are
treated as contributions both by and to
that separate segregated fund. The
corporation or labor organization may
name in the solicitation the candidate(s)
for whom an earmarked contribution is
sought. Space may be left on the
contribution response card for
contributors to designate candidates of
their choice, but no candidates are
suggested in the accompanying
solicitation materials. The latter
situation was presented in AO 1995-15.
In both cases, under new paragraphs
(H)(2)(iii) and (f)(4)(iii), the contributions
must be counted against the separate
segregated fund’s limits to avoid
facilitation, which is impermissible.
Hence these new provisions supersede
those portions of AOs 1991-29, 1981-57
and 1981-21 which indicate that a
conduit separate segregated fund’s
contribution limits under 2 U.S.C. 441a
are only affected if it exercises direction
or control over the choice of the
recipient candidate. Please note that 11
CFR 110.6(b)(2)(ii) has not been
changed, and therefore continues to
prohibit corporations or labor
organizations, themselves, from acting
as conduits for contributions earmarked
to candidates. See AO 1986—4. However,
in AO 1983-18, the Commission
recognized that a trade association
political action committee may collect
and forward contributions to other trade
association political action committees
where directed by member corporation
executives. A corporation or union
employee may still utilize the volunteer

exemption found at 11 CFR 100.7(b)(3)
to collect earmarked contributions on
their own time and forward such
contributions to a specific candidate or
committee. Such earmarked
contributions would not be considered
as contributions by the separate
segregated fund.

Paragraph (f)(3) lists two examples of
separate segregated fund activity that do
not constitute corporate or labor
organization facilitation. First, separate
segregated funds may continue to solicit
or make contributions in accordance
with the requirements of 11 CFR 110.1,
110.2, and 114.5 through 114.8.
Secondly, separate segregated funds
may continue to solicit, collect and
forward earmarked contributions to
candidates under 11 CFR 110.6. The
money expended by the separate
segregated fund to solicit earmarked
contributions must come from
permissible funds received under the
FECA, and will count against the
separate segregated fund’s contribution
limit for the candidate(s) involved.
These examples contrast with new
paragraphs (f)(2)(iii) and (f)(4)(iii), under
which a solicitation by the corporation
or labor organization would either
constitute facilitation or result in the
contribution being counted against the
separate segregated fund’s contribution
limits.

In addition to the latter example
discussed above, paragraph (f)(4) lists
two other examples of corporate or labor
organization activity which do not
result in facilitation. The first preserves
the practice of enrolling the restricted
class in a payroll deduction plan or
check-off system, or an employee
participation plan. No changes are being
made in the operation of employee
participation plans under 11 CFR 114.11
or payroll deduction plans. The second
example permits solicitations of the
restricted class for contributions that
contributors will send directly to
candidates, without being bundled or
forwarded through the separate
segregated fund. This situation was
presented in AO 1989-29, and falls
within the corporation’s or labor
organization’s right to communicate
with its restricted class on any subject
under 2 U.S.C. 441b(b)(2)(A).

Section 114.3 Disbursements for
Communications to the Restricted Class
in Connection With a Federal Election

1. Express Advocacy, Coordination, and
Reporting Internal Communications

The revised rules preserve several
distinctions between communications
and other activities directed solely to
the restricted class (set forth at 11 CFR

114.3) and those directed to the general
public or other individuals outside the
restricted class (set forth at 11 CFR
114.4). Section 114.3 continues to
recognize that the FECA permits
corporations and labor organizations to
communicate with their restricted
classes on any subject. 2 U.S.C.
441b(b)(2)(A). However, in light of the
MCFL decision, the references to
“partisan” activities have been replaced
with narrower provisions that only
apply to communications containing
express advocacy. For example, in
paragraph (c) of section 114.3, revised
language makes clear that
communications directed solely to the
restricted class may contain express
advocacy. In addition, amended section
114.3(b) now states more explicitly that
only communications expressly
advocating the election or defeat of a
clearly identified candidate are subject
to the reporting requirements of 11 CFR
100.8(b)(4) and 104.6. Similarly, the
revisions delete the more restrictive
language in previous section 114.3(a)(1)
that had prohibited corporate and labor
organization expenditures for “‘partisan”
communications to the general public
because revised section 114.4
establishes that such communications
are only prohibited if they contain
express advocacy or are impermissibly
coordinated with candidates or political
committees.

In contrast, under revised section
114.3(a)(1), communications directed
solely to the restricted class may be
coordinated with candidates and
political committees. For example, they
may involve discussions with campaign
staff regarding a candidate’s plans,
projects, or needs. Such coordination
will not transform that restricted class
communication into an in-kind
contribution. Nor will it affect
subsequent activities directed only to
the restricted class. However,
communications to the restricted class
that are based on a candidate’s plans,
projects and needs may jeopardize the
independence of subsequent
communications or activities, including
those financed from the separate
segregated fund, which extend to
anyone outside the restricted class.

One witness at the hearing objected to
labor organizations’ use of general
treasury funds which could come from
compulsory union dues to subsidize
new forms of election-related activity, or
even the activities set out in sections
114.3 and 114.4. This is an area over
which the Department of Labor has
jurisdiction, and recently it issued final
rules removing 29 CFR part 470, in
response to Executive Order 12836
revoking Executive Order 12800. 58 FR
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15402 (March 22, 1993). The
Commission does not have jurisdiction
over whether dues and assessments are
paid as a condition of employment or
whether they are voluntary.

2. Candidate Appearances

Paragraph (c)(2) of 11 CFR 114.3
governs corporate and labor
organization funding of candidate
appearances before the restricted class.
The NPRM sought to resolve several
issues not addressed in the previous
rules and to clarify language on which
the Commission has received a number
of questions. For example, the Notice
proposed that instead of allowing
“limited invited guests and observers”
to attend candidate appearances, the
rule should refer to guests who are being
honored or speaking or participating in
the event. This is intended to cover
individuals who are part of the program.

One commenter was concerned that
this language would interfere with its
ability to allow its members to attend a
candidate appearance. Under these
provisions, which have been retained in
the final rules, all those who qualify as
members, and are therefore in an
organization’s restricted class, may
attend. As noted above, nothing in the
attached revisions to the rules affects
the definition of who is a member.

In addition, these amendments do not
adversely affect the ability of
corporations or labor organizations to
invite their restricted class, other
employees or the general public to
attend a speech given by an officeholder
or other prominent individual who is
also a federal candidate, if the speech is
not campaign-related and the individual
is not appearing in his or her capacity
as a candidate for Federal office. See,
e.g., AOs 1980-22 and 1992-6.

Two issues which generated
considerable debate in this area were
the solicitation and collection of
contributions, and the presence of the
news media, during restricted class
candidate appearances.

a. Collection of Contributions by
Candidates and Party Representatives
During the Appearance

The NPRM sought comment on
whether candidates and party
representatives should continue to be
able to solicit contributions during an
appearance before the restricted class.
This had been specifically allowed
under previous section 114.3(c)(2) for
appearances before the restricted class.
The NPRM sought comments on
whether the candidate should be able to
collect contributions at appearances,
such as by “passing the hat” or placing
donation boxes in the meeting room.
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Given that the proposed rules sought to
incorporate the Commission’s
established policy that corporations and
labor organizations are not permitted to
facilitate the making of contributions to
candidates or political committees other
than their separate segregated funds, the
NPRM questioned whether allowing
candidates to accept contributions
during their appearances should be
viewed as impermissible facilitation.

Some comments supported allowing
candidates to request contributions. The
Internal Revenue Service found no
conflict between the provisions
regarding candidate appearances and its
rules.

Section 114.3(c)(2) of the final rules
provides that a candidate or party
representative may ask for and collect
contributions before, during or after the
appearance while on corporate or union
premises. Candidates and party
representatives may also provide
information on how to make
contributions, such as by giving out a
phone number or mailing address or by
leaving envelopes or other campaign
materials. However, this provision also
specifies that corporate or labor
organization officials may not collect
contributions during the event. The
collection of contributions by such
officials would go beyond the right to
communicate with the restricted class
on any subject, and in essence, turn the
candidate appearance into a fundraising
event sponsored by the corporation or
labor organization. As explained above,
under new section 114.2(f), corporations
and labor organizations may not
facilitate the making of contributions to
candidates.

b. Presence of the News Media

Several issues have arisen regarding
section 114.3(c)(2), which governs the
presence of news media representatives
at candidate appearances before only
the restricted class. For example, a news
organization may wish to reprint or
broadcast the candidate’s appearance in
its entirety. Concerns have been raised
that a candidate appearance before a
corporation’s or labor organization’s
restricted class would be transformed by
this type of gavel-to-gavel coverage into
a general public appearance.
Accordingly, the Commission sought
comments on two alternative proposals.
Under Alternative C—1, such coverage
was contemplated for appearances
before the restricted class, provided that
two conditions were met. First, if the
corporation or labor organization
permits one media representative to
cover the appearance, all bona fide
media organizations who request to
cover the appearance must be given the

opportunity to do so. This could be
accomplished through pooling
arrangements, if necessary. Secondly, if
the corporation or labor organization
permits the news media to cover an
appearance by one candidate, the news
media must be given the opportunity to
cover all other candidates who appear
on the same or different occasions.
Alternative G-2 indicated that the
corporation or labor organization may
not permit the media to cover such
candidate appearances before just the
restricted class. Instead, under
Alternative C-2, in addition to the two
requirements on media access, media
coverage of candidate appearances
would be permissible only if all rank
and file employees may also attend, all
candidates for the same seat who
request to appear are given a similar
opportunity, and the corporation or
labor organization does not expressly
advocate, or encourage the audience to
expressly advocate, the election or
defeat of any candidate.

One commenter felt that gavel-to-
gavel coverage indicated that the
candidate’s speech is newsworthy, and
that there is no evidence of a problem
involving the exclusion of the news
media. Others objected that the
proposed rule would interfere with their
ability to have officeholders address
employees on topics of interest to the
employees when the officeholders are
candidates for office.

The Commission has concluded that a
modified version of Alternative C-1 is
preferable and has been included in
section 114.3(c)(2)(iv). The proposed
language of Alternative C—2 which
would have required the organization
open the event to all rank and file
employees, not just the restricted class,
has been dropped because this would be
administratively difficult to accomplish.
However, the requirements in
Alternative G—1 that candidates for the
same office be treated similarly, and that
different news organizations also be
treated fairly, have been retained. These
new provisions are intended to ensure
that the corporation or labor
organization does not manipulate the
news media coverage of newsworthy
events that are subsequently broadcast
to the general public in a way that
ensures favorable coverage for certain
candidates, and no coverage or
unfavorable coverage for others. Please
note, however, that nothing in the
amended rules will force corporations
or labor organizations to invite the
media to events that they would
otherwise prefer to limit to the restricted
class.
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3. Registration and Get-Out-the-Vote
Drives

Section 114.3(c)(4) sets forth
provisions governing voter registration
and get-out-the-vote drives aimed at a
corporation’s or labor organization’s
restricted class. The NPRM included
one revision to this provision. The
proposed languaged stated explicitly
that express advocacy is permissible in
voter drive communications aimed
solely at a corporation’s or labor
organization’s restricted class.
Consequently, the proposed revisions to
section 114.3(c)(4) also retained the
former language specifically permitting
voter drive communications to urge the
restricted class to vote for particular
candidates and to register with a
particular party. The proposed rules
also contemplated continuing the long-
standing policy that information and
assistance in registering and voting shall
not be withheld on the basis of support
for or opposition to particular
candidates or political parties.

The Internal Revenue Service
indicated that while the FEC’s proposed
rules regarding candidate appearances
are more specific than theirs, they do
not impinge upon the Internal Revenue
Service’s “facts and circumstances” test.

Some commenters opposed removing
the “nonpartisan” requirement from
section 114.3(c)(4) because section
441b(b)(2)(B) of the Act requires that
drives aimed at a corporation’s or labor
organization’s restricted class be
nonpartisan. The Commission believes
the basic purpose of this statutory
provision will be maintained by
continuing to require corporations and
labor organizations to make the same
voter registration and voter drive
services available to those who do not
support the organization’s preferred
candidates or political party.
Consequently, the final voter driver
rules in this section follow the previous
proposals, with one change. The revised
rules specify that voter registration
efforts may include transportation to the
place of registration in addition to
transportation to the polls.

Section 114.4 Disbursement for
Communications Beyond the Restricted
Class in Connection With a Federal
Election

1. Express Advocacy and Coordination

The provisions of section 114.4
regarding communications by
corporations and labor organizations to
persons outside the restricted class have
also been substantially revised and
reorganized. First, the nonpartisan
standards found in the previous
regulations have been replaced by

language prohibiting corporations and
labor organizations from including
express advocacy in communications
directed outside the restricted class
when: (1) holding candidate
appearances; (2) issuing registration and
get-out-the-vote communications; (3)
distributing registration and voting
information, forms, or absentee ballots;
(4) producing voter guides or voting
records; or (5) conducting voter
registration and get-out-the-vote drives.

Second, in response to the concerns
expressed by several commenters which
are discussed above, the Commission
has substantially revised the concept of
coordination in section 114.4. The
MCFL decision addressed the scope of
the FECA'’s prohibition against
corporate expenditures. However, the
prohibition against corporate
contributions was expressly reaffirmed
in MCFL. 479 U.S. at 260. Accordingly,
the final rules which follow preserve the
statutory ban on contributions made by
corporations and labor organizations in
connection with federal elections.
Prohibited contributions include in-
kind contributions resulting from the
coordination of election-related
corporate or union communications
with candidates, except for certain
activities described in this section and
11 CFR 114.3, which may involve
limited types of coordination with
candidates.

Under revised section 114.4(a),
communications to the general public or
to employees outside the restricted class
that are based on information about a
candidate’s plans, projects and needs
provided by the candidate or the
candidate’s agent are considered
coordinated, and hence, in-kind
contributions. Such coordination may
also jeopardize the independence of
subsequent communications to the
general public, but will not affect future
communications to the restricted class.

Qualified nonprofit corporations
under 11 CFR 114.10 are subject to the
same restriction on coordinating their
communications directed to the general
public. Consequently, they may not
include express advocacy in
coordinated communications directed
beyond the restricted class. Conversely,
if they do include express advocacy in
communications to the general public,
these communications may not be
coordinated with any candidate or
political party. The purpose of the
limited exception the Supreme Court
recognized in MCFL was to avoid
impermissibly infringing on these
organizations’ First Amendment rights
when making independent
expenditures.

2. Candidate and Party Appearances

The NPRM sought comments on
several questions and possible
amendments regarding corporate and
labor organization funding of candidate
appearances before employees who are
not in the restricted class. Section
114.4(b), as set out in the Notice,
followed the previous rules at 11 CFR
114.4(a)(2) by allowing rank and file
employees who are not in the restricted
class to attend candidate appearances
organized by corporations or labor
organizations. Please note that corporate
appearances are covered in paragraph
(b)(1), and parallel provisions for labor
organizations are found in paragraph
(b)(2).

As explained above, certain contacts
with the candidate’s campaign may be
necessary to arrange the appearance.
However, because these
communications are being made beyond
the restricted class, discussions of the
candidate’s plans, projects or needs
relating to the campaign go beyond the
permissible level of coordination, and
hence would transform the appearance
into an in-kind contribution. Likewise,
corporations and labor organizations are
also not permitted to expressly advocate
the election or defeat of any clearly
identified candidates in conjunction
with the appearance. Nor should they
promote or encourage express advocacy
by the audience, thereby transforming
the appearance into little more than a
campaign rally.

a. Notifying and Inviting Other
Candidates; Audience

In situations where one candidate
appears at a corporate or labor
organization event, the proposed rules
in section 114.4(b) would have followed
the previous provisions by requiring
corporations and labor organizations to
let the other candidates for that office
come and speak if they so request.
However, comments were sought on
possibly requiring a corporation to
notify the other candidates in advance
whenever they invite a candidate to
appear. The commenters expressed
concern that such a requirement would
be unworkable. Accordingly, the final
rules do not contain a prior notice
provision.

Instead, the final rules on candidate
appearances generally follow the
candidate debate rules in the case of
Presidential candidates by requiring
corporations and labor organizations to
establish, in advance, objective criteria
for deciding which Presidential and
Vice Presidential candidates may
appear, upon request. Under section
114.4(b)(1)(i), appearances by House
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and Senate candidates remain subject to
the requirement that all candidates for
the seat must be given a similar
opportunity to appear, upon request.
Similarly, the provisions governing
appearances by political party
representatives in paragraph (b)(1)(iii)
generally follow the previous
regulations.

Comments were also requested on
new language in section 114.4(b)(1)(vi)
that would not allow the corporation or
labor organization to favor one
candidate through the structure or
format of the candidate appearance. One
example cited was giving rank and file
employees time off to listen to one
candidate but not to listen to others.
Another example arises where
candidates receive unequal time or
facilities, unless it is clearly impractical
to provide all candidates with similar
opportunities, such as where a
candidate requests to appear after a
labor organization’s convention is over.
In response to another comment which
objected to consideration of the format
and timing of a candidate appearance,
the Commission is revising the language
in section 114.4(b)(1)(vi) to clarify that
candidates cannot be given unequal
amounts of time or substantially
different locations for their appearances,
unless the corporation can show it is
impractical to give each candidate a
similar time and location.

In addition, paragraph (b)(1) of
section 114.4 allows guests who are
being honored or speaking or
participating in the event (i.e. those who
are part of the program), to be present
during the candidate appearance. This
provision follows similar language in 11
CFR 114.3(c)(2)(1).

b. Collection of Contributions by
Candidates and Party Representatives
During the Appearance

A question presented in the NPRM
was whether the candidate or party
representative may solicit and collect
contributions during an appearance
before employees who are not in the
restricted class. Although this has been
specifically allowed under section
114.3(c)(2) for appearances before the
restricted class, there was no provision
in former section 114.4 either allowing
or disallowing this practice when the
audience extends to all employees. The
NPRM sought comments on whether the
candidate should be able to pass the hat
or place donation boxes in the room.

Some comments supported allowing
candidates to request contributions, but
indicated that the rules needed to clarify
that this would not constitute
facilitation by the corporation or labor
organization. The Internal Revenue
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Service found no conflict between the
provisions regarding candidate
appearances and its rules.

Section 114.4(b)(1)(iv) of the final
rules provides that a candidate or party
representative may ask for
contributions, may provide information
on how to make contributions, and may
leave campaign materials and envelopes
for making contributions. See, e.g., AO
1987-29, n. 2. However, this provision
also specifies that candidates and party
representatives may not collect
contributions during the event.

Moreover, the corporation or labor
organization, and its officers and
employees, may not solicit or collect
these contributions. This restriction
includes corporate and union officials
who may also serve on a fundraising
committee for the candidate or
otherwise be active in the campaign.
The collection of contributions by
corporate or union officials would, in
essence, turn the candidate appearance
into a general fundraising even
sponsored by the corporation or labor
organization, in violation of the new
facilitation regulations of section
114.2(f).

c. Presence of the News Media

The Notice presented several issues
regarding the presence of news media at
candidate appearances before
employees outside the restricted class.
For the reasons stated above, the final
rules regarding these appearances
follow the new regulations applicable to
appearances before the restricted class.
See discussion of 11 CFR 114.3(c)(2)(iv),
including NPRM and comments, supra.

3. Use of Logos, Trademarks and
Letterhead

Another topic addressed in this
rulemaking concerns the use of
corporate or labor organization logos,
trademarks and letterhead. The
Commission has encountered situations
in which executives of corporations or
labor organizations use official
corporate or labor organization
stationery, whether or not reproduced at
the executive’s personal expense, to
solicit funds or support for a candidate.
E.g., MURs 3066, 1690 and 1261. The
question presented in the NPRM was
whether such a logo, trademark or
letterhead may be used if the
corporation or labor organization is
reimbursed for the intangible value of
the item(s), or whether their use (except
through ordinary commercial
transactions in the usual course of
business) should be prohibited.

Comments were sought on two
alternative approaches. The first option,
Alternative B—1, was to amend the

definition in section 114.1(a)(1) to treat
logos, trademarks and letterhead as
something of value and a contribution
or expenditure if provided without
charge or at less than the fair market
value. That approach would have
allowed individuals and candidates to
reimburse corporations and labor
organizations for the cost of the
stationery plus the value of using the
corporate or union symbol, name, etc.
One difficulty, however, would have
been ascertaining the fair market value,
given subjective consideration such as
goodwill. Thus, the second option,
which was set forth as Alternative B—2
in section 114.4(c)(1), was to prohibit
such uses, whether or not the
corporation or labor organization is
reimbursed, with four exceptions for:
corporations qualifying for the MCFL
exception; communications to the
restricted class, as described under 11
CFR 114.3; communications beyond the
restricted class, as permitted under 11
CFR 114.4; and solicitations made in
accordance with 11 CFR 114.5 through
114.8.

The Commission received comments
supporting and opposing both options.
The Internal Revenue Service stated that
alternative B—1 may conflict with the
Internal Revenue Code requirements
applicable to section 501(c)(3)
corporations. Other commenters
claimed that logos and letterhead were
not corporate resources, or were of no
value or of de minimis value, or that it
is too difficult to assign a monetary
value.

The Commission considered the
alternatives regarding the use of logos,
letterhead and trademarks when it
prepared the final rules, but could not
reach a majority decision by the
required four affirmative votes. See 2
U.S.C. 437c(c). Consequently, neither
alternative has been included in the
final rules.

Both alternatives in the NPRM also
indicated that when individuals make
communications either by using
personal stationery or by appearing in a
campaign ad, the letter or advertisement
cannot indicate that the individual is
acting on behalf of the corporation or
labor organization, and cannot include
references to the individual’s official
title at that organization. Thus, these
proposals were intended to preclude an
individual from including an
identification such as “Vice President of
XYZ Automobile Corporation.”
However, a general identification such
as “‘auto maker” would be acceptable.

Several commenters opposed this
restriction on various grounds,
including that the corporate title is part
of the individual’s identity, the use of



Federal Register / Vol. 60,

Update: April 1996

No. 240 / Thursday, December 14, 1995 / Rules and Regulations 64269

the title enhances disclosure of those
who are making the communication and
it would encourage fraud if
identifications were not allowed, and
because the speech of people associated
with nonprofit groups would be
inhibited.

The Commission considered the use
of corporate or labor organization titles
in individual communications and
advertisements on behalf of a candidate
when it prepared the final rules, but
could not reach a majority decision by
the required four affirmative votes. See
2 U.S.C. 437c(c). Consequently, the
proposed language has not been
included in the final rules.

4. Registration and Voting
Communications; Official Registration
and Voting Information

The provisions of previous paragraphs
(b)(2) and (b)(3) of section 114.4
regarding the distribution of registration
and voting communications and
information to the general public have
been moved to new paragraphs (c)(2)
and (c)(3), respectively. In addition to
the changes regarding express advocacy
and coordination with candidates,
which are discussed above, revised
paragraph (c)(3)(ii) no longer contains a
reference to “applicable state law”
permitting voter registration by mail.
That language was made obsolete by the
National Voter Registration Act of 1993,
42 U.S.C. 1973gg—1 et seq.

Please also note that section
114.4(c)(2), regarding voting
communications, does not change the
Commission’s decision in AO 1980-20
that corporations may place newspaper
or magazine advertisements simply
urging the general public to register to
vote.

5. Voting Records

Provisions regarding the
dissemination of voting records of
Members of Congress are being moved
from previous section 114.4(b)(4) to new
section 114.4(c)(4). In response to the
MCFL decision, the NPRM proposed
modifying these rules in two respects.
First, new language was put forth
prohibiting voting records, and all
accompanying communications to the
general public, from expressly
advocating the election or defeat of one
or more clearly identified candidates or
the candidates of a clearly identified
political party. The proposed
amendments also sought to disallow
coordination with candidates in
distributing voting records. The Internal
Revenue Service commented that
although their standards were different
than the FEC’s, the FEC’s proposed rules
do not impinge on the test used by the

Internal Revenue Service to determine
whether voting records or voter guides
constitute political activity. Another
commenter believed there was no need
to discuss these matters with
candidates.

The revised version of section
114.4(c)(4) is substantially similar to the
proposed rules. However, new language
has been included to indicate that the
decision as to the content of a voting
record also may not be coordinated with
a candidate or political party. The
NPRM raised the question of whether to
include language preventing
corporations and labor organizations
from obtaining voting record
information directly from Members of
Congress or political parties. The
Commission has decided not to include
such a restriction in the revised
regulations.

6. Voter Guides

In Faucher v. Federal Election
Commission, 928 F.2d 468 (1st Cir.
1991), cert. denied sub nom. Federal
Election Commission v. Keefer et al.,
502 U.S. 820 (1991), the Court of
Appeals for the First Circuit invalidated
the Commission’s previous voter guide
regulations at 11 CFR 114.4(b)(5)(i). The
Court concluded that the previous
provisions of section 114.4(b)(5)(i)
exceed the regulatory boundaries
imposed by the FECA as interpreted by
the Supreme Court. 928 F.2d at 472.

Consequently, the NPRM proposed
revisions, located in section 114.4(c)(5),
to allow corporations and labor
organizations to prepare and distribute
to the general public their own voter
guides or to obtain voter guides
prepared by nonprofit organizations that
are tax-exempt under 26 U.S.C. 501
(c)(3) or (c)(4). The proposed rules
would have required that the same
amount of space be provided for each
candidate’s response, that the voter
guide not contain express advocacy, and
that contact with candidates be limited
to the preparations reasonably necessary
to produce the guide, such as written
communications regarding the
candidate’s positions on issues. The
proposed revisions also sought to
eliminate the previous restrictions on
the geographic area in which voter
guides could be distributed, and to
prohibit coordination of the distribution
of voter guides with candidates.

Several commenters and witnesses
challenged these proposals as contrary
to the intent of the court in Faucher. In
particular, they questioned the need to
reprint the candidates’ responses
verbatim, the restriction that contacts
with campaigns be in writing, the
prohibition on coordinating the

distribution of the guides, and the
prohibition on distributing voter guides
prepared by 501(c) organizations that
endorse candidates, when the
corporation or labor organization can
make its own endorsements.

In view of these comments, the
Commission has substantially revised
the final rules to provide a choice of two
different ways of issuing and
distributing voter guides, which are
intended to comport with Faucher.
Revised section 114.4(c)(5) begins by
explaining that voter guides consist of
candidates’ positions on campaign
issues, and may include biographical
information on the candidates. Voter
guides are similar to candidate debates
in that they must include at least two
candidates in the same election.
However, no particular format is
required for either type of voter guide.

Under the new rules, both types of
voter guides may be obtained from
nonprofit organizations described in 26
U.S.C. 501 (c)(3) or (c)(4), regardless of
whether the nonprofit group endorses
candidates. Please note however, that a
comment from the Internal Revenue
Service indicates that nonprofit
corporations organized under 26 U.S.C.
501(c)(3) cannot endorse candidates.
The previous rules referred to these
groups as ‘‘tax exempt,”” which may be
confusing given that they may pay tax
on certain categories of income.

The first type of permissible voter
guide, which is described in paragraph
(c)(5)(i), is one that is prepared and
distributed without any contact,
cooperation, coordination or
consultation with the candidate. the
candidate’s campaign or the candidate’s
agent. Hence, the information regarding
the candidate’s position on issues must
be obtained from news articles, voting
records, or other non-campaign sources.
The voter guide also must not expressly
advocate the election or defeat of any
clearly identified candidate.

The second type of permissible voter
guide, which is described in paragraph
(c)(5)(ii), is subject to further restrictions
because it contemplates limited written
contact with the candidate’s campaign
committee to obtain the candidate’s
responses to issues included in the voter
guide. For example, further
coordination with a candidate or his or
her agents, such as a discussion of the
candidate’s plans, projects, or needs
relating to the campaign, does not fall
within this limited exception, and
would thus result in an in-kind
contribution. The Faucher decision does
not mandate eliminating all restrictions
on voter guides save for the prohibition
on express advocacy. Accordingly,
organizations preparing the second type
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of voter guide must give all candidates
in the election (except for Presidential
candidates) an equal opportunity to
respond to the questions posed.
Moreover, no candidate may receive
greater prominence or substantially
more space than other candidates
participating in the voter guide. This
requirement is similar to the candidate
debate situation in which the forum
may not be structured to promote one
candidate over others.

The second type of voter guide must
not contain an electioneering message.
See, Federal Election Commission v.
Colorado Republican Federal Campaign
Committee, 59 F. 3d 1015 (1th Cir.
1995), petition for cert. filed, No. 95—489
(Sept. 21, 1995) (statement that an office
holder has a right to run for the Senate,
but doesn’t have the right to change the
facts constituted an electioneering
message); and AOs 1985—-14 and 1984—
15. Similarly, the voter guide must not
score or rate the candidates’ responses
in a way that conveys an electioneering
message, such as by indicating that
certain responses are ‘‘right” or ‘“wrong”
or receive a higher or lower grade than
others.

7. Endorsements

The NPRM proposed adding new
paragraph (c)(6) to section 114.4 to
reflect the Commission’s policy
regarding public endorsements of
candidates by corporations and labor
organizations. In AO 1984-23, the
Commission permitted a corporation to
include an endorsement in a publication
directed to its restricted class. In
addition, the NPRM indicated that the
endorsement could be made during the
candidate’s appearance before the
restricted class. One comment objected
to enhancing the publicity corporate
endorsements will receive. Another
comment opposed these restrictions on
corporate endorsements because labor
organization endorsements receive
wider media coverage. The Commission
believes these concerns are misplaced.
Media coverage of endorsements by
corporations or labor organizations is
similar to media coverage of candidate
appearances in that both are governed
by the news media’s determination as to
the newsworthiness of the event.

The NPRM also sought comment on
two alternative approaches regarding
further corporate or labor efforts to
publicize the endorsement through
press releases and press conferences.
Alternative D—1 sought to follow AO
1984-23 by allowing the corporation or
labor organization to spend a de
minimis amount to issue a press release
regarding the endorsement to its usual
media contacts. This language also

Page 500

explicitly recognized that the press
release may be accompanied by a
routine press conference. In contrast,
Alternative D-2 would have permitted
the corporation or labor organization to
publicize the endorsement only by
responding to quesitons posed during a
routine press conference.

Several comments preferred
Alternative D—1, believing that
Alternative D-2 could be easily
manipulated, and is an artificial
distinction. The Commission agrees,
and has therefore decided to adopt
Alternative D-1.

The proposed rules would also have
permitted corporations and labor
organizations to have contact with
candidates to the limited extent
necessary to make the endorsement,
without treating these communications
as impermissible in-kind contributions.
The Commission sought comment,
however, on whether this limitation on
candidate contact would inhibit the
corporation’s or labor organization’s
ability to obtain the information needed
to make an endorsement decision.
While one commenter expressed
concern that these discussions with
candidates and their campaign staff
were unnecessary and provided an
opportunity to coordinate endorsements
with candidates, another commenter
believed that organizations need to
know the nature and viability and
organization of the campaign, and thus
the candidate’s likelihood of success.

The Commission agrees that
organizations need to discuss various
issues with candidates and their staff
when deciding who to endorse. Hence,
the language in section 114.4(c)(6)(ii)
has been revised to allow a greater range
of discussion with the candidate or
campaign staff prior to the endorsement.
However, the public announcement of
the endorsement may not be
coordinated with the candidate or the
candidate’s agents or authorized
committee.

Finally, the new rules advise
consulting the Internal Revenue Code
and IRS regulations regarding
restrictions and prohibitions on
endorsements by nonprofit
corporations. The Internal Revenue
Service indicated in its comment that
nonprofit corporations organized under
26 U.S.C. 501(c)(3) cannot endorse
candidates.

8. Candidate Appearances on
Educational Institution Premises

The FECA prohibits corporations from
making contributions to or giving
anything of value to a federal candidate,
including free use of facilities, such as
halls and auditoriums. Since most

private colleges and universities are
incorporated, this prohibition applies to
them. The NPRM included draft
provisions to clarify the Commission’s
interpretation of this statutory
prohibition as it applies to incorporated
educational institutions. In the
proposed rules, section 114.4(c)(7)
included an exception to permit
colleges, universities, and other
incorporated nonprofit educational
institutions which are exempt from
federal taxation under 26 U.S.C.
501(c)(3) to make their premises
available to groups that are associated
with the school and wish to invite
candidates to address students, faculty
and the general public, under certain
conditions.

Several comments and witnesses
expressed an overall concern that the
Commission was attempting to over-
regulate political speech on campuses.
They pointed out that historically,
universities have sought to promote the
free exchange and debate of ideas in an
intellectual environment, and have tried
to stimulate student interest in
democratic processes and institutions.
They were also concerned that the new
rules could affect classroom
discussions. The Internal Revenue
Service indicated that the proposed FEC
rules were more specific than the “facts
and circumstances” test used by the
IRS, but did not conflict with that test.

The Commission has now revised
new paragraph (c)(7) of section 114.4 in
a number of respects to clarify the intent
of the new rules. First, language has
been added at paragraph (c)(7)(i) to
clarify that educational institutions may
continue to charge candidates the usual
and normal charge for the use of their
facilities. Secondly, private colleges,
universities, and other incorporated
nonprofit educational institutions may
make their premises available to
candidates who wish to address
students, faculty, the academic
community, or the general public
(whomever is invited) at no cost or for
less than the usual and normal charge.
See 11 CFR 114.4(c)(7)(ii). However, the
school must make reasonable efforts to
ensure that the appearances are
conducted as speeches, question and
answer sessions, or other academic
events, and do not constitute campaign
rallies. Incorporated educational
institutions may also continue to allow
individuals who are candidates to
appear in another capacity, such as
officeholders or prominent speakers on
particular issues, if they do not refer to
the campaign or their status as
candidates. See, e.g., AO 1992—6. The
new rules also do not prevent
candidates from participating in campus
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events in other capacities, such as when
the candidate is also a faculty member.

Although the proposed rules in the
Notice covered candidate appearances
on college campuses, they did not
specifically address candidate debates.
As noted by the commenters, there is a
long tradition of holding candidate
debates in college auditoriums. The
Commission did not intend to curtail
this practice, and the final rules do not
prevent such debates from being held.
Colleges and universities that qualify for
tax-exempt status under 26 U.S.C.
501(c)(3) may stage candidate debates in
accordance with the requirements set
outin 11 CFR 110.13 and 114.4(f).

The proposed rules in section
114.4(c)(7)(i) would have required
educational institutions to have an
established policy allowing associated
organizations, such as student groups, to
sponsor candidate appearances so long
as the policy does not favor one
candidate or party over any other.
Several commenters questioned the
need for such a policy, and expressed
concern that colleges and universities
would be forced to grant access to their
facilities to groups not connected with
the educational institution.
Consequently, the language in new
section 114.4(c)(7) is being amended to
include a more general requirement that
the educational institution does not
favor any one candidate or political
party in allowing the appearances.

The proposed rules also sought to
ensure that admission to a candidate’s
appearance would not be based on party
affiliation, or any other indications of
support for or opposition to the
candidate by requiring either the
educational institution or the
sponsoring group to control access to
the facility, rather than the candidate’s
campaign committee. This proposal has
been dropped as impracticable.

The NPRM indicated that one
objective was to ensure that these
candidate appearances will not become
campaign rallies, fundraising events, or
opportunities for the school or group
issuing the invitation to expressly
advocate, or encourage the audience to
expressly advocate, the election or
defeat of the candidate who is
appearing. Accordingly, the proposals
sought to restrict the presence of
campaign banners, posters, balloons and
other similar items which would be
viewed as indicative of a campaign
rally. Several commenters and witnesses
recognized the necessity for educational
institutions to refrain from express
advocacy, so as to avoid jeopardizing
their nonprofit status. However, the
comments also emphasized the practical
difficulties in trying to control

expressions of support or opposition by
the audience, and trying to ensure that
a campaign rally atmosphere does not
ensue. They also questioned
distinctions between posters and hats or
buttons. Finally, they argued that
colleges are public fora, and the
government’s ability to restrict speech
in public fora is limited.

The revised rules in paragraph
(c)(7)(ii)(B) retain the prohibition
against the educational institution
engaging in express advocacy. However,
the language regarding a campaign rally
atmosphere has been modified to
require the educational institution to
make reasonable efforts to ensure that
the appearance does not turn into a
campaign rally. This does not require
the college or university to monitor
buttons or campaign materials brought
in or worn by members of the audience.
These provisions are consistent with the
requirement that exempt organizations
under 26 U.S.C. 501(c)(3) refrain from
participating in or intervening in
political campaigns.

The NPRM also proposed a
prohibition against candidates
collecting contributions during the
appearance, coupled with language
allowing candidates to ask for
contributions to be sent to their
campaign committees. The Notice also
suggested a provision barring
educational institutions from soliciting
contributions. The comments generally
supported these proposals as consistent
with the nonprofit status of these
educational institutions under the
Internal Revenue Code. They also
suggested that candidates be informed
in advance that they may not collect
contributions.

It is not necessary to include in the
final rules these restrictions on
soliciting and collecting contributions.
They are already subsumed within the
requirement that the educational
institution make a reasonable effort to
ensure the candidate appearance does
not become a campaign rally. In
addition, candidate appearances at
incorporated private colleges and
universities are already subject to
additional requirements under the
Internal Revenue Code and regulations
issued thereunder.

The NPRM also included provisions
allowing educational institutions to
invite the media to cover these
candidate appearances and to broadcast
them to the general public, provided the
schools follow the same guidelines that
would apply to other corporations, as
set forth in section 114.3(c)(2)(iii) and
section 114.4(b)(1)(viii). The
Commission has decided not to include
this provision in the final rules and to

allow educational institutions and the
news media to work out their own
arrangements.

9. Candidate Appearances in Churches

The NPRM presented the possibility
of issuing rules regarding candidate
appearances in churches and religious
facilities. However, this topic received
little attention from the commenters.
The large number of other more
immediate issues in this rulemaking
may have overshadowed considerations
of candidate appearances in religious
settings. At this point, the Commission
has decided to defer this matter for
further consideration.

10. Registration and Get-Out-The-Vote
Drives

Voter registration and get-out-the-vote
drives aimed at the general public or at
employees outside the restricted class
have been moved from previous
paragraph (c) to renumbered paragraph
(d) of section 114.4. The NPRM
included several revisions to this
provision, most of which are included
in the attached final rules. First, the
regulations distinguish between the
speech and nonspeech components of
voter drives. Thus, the rules conform to
the MCFL decision by applying an
express advocacy standard to the speech
components of voter drives. Hence, new
language in paragraph (d)(1) indicates
that communications containing express
advocacy may not be made during voter
drives aimed at employees outside the
restricted class, or during voter drives
aimed more broadly at the general
public.

The revised voter drive rules also
include changes regarding the
nonspeech components of voter drives.
Under section 114.4(d), corporations
and labor organizations may conduct
voter registration and get-out-the-vote
drives without the involvement of a
nonprofit organization which is
described in 26 U.S.C. 501 (c)(3) or
(c)(4). To the extent that AO 1978-102
indicates that such drives must be
jointly sponsored with a civic or
nonprofit organization, that opinion is
superseded by the regulatory changes to
this section. However, the validity of
AO 1980-45, which affirmed the ability
of a 501(c)(3) nonprofit corporation to
conduct a voter registration drive, is not
affected by the revised rules. Paragraph
(d)(2) specifies that these drives cannot
be coordinated with any candidate or
political party. Moreover, under
paragraph (d)(5), workers cannot be paid
only to register voters supporting a
particular candidate or political party.

Both the proposed and the final rules
in section 114.4(d)(4) contemplate
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continuing the long-standing policy that
information and assistance in registering
and voting shall not be withheld on the
basis of support for or opposition to
particular candidates or political
parties. New language in paragraph
(d)(6) indicates that those receiving
information or assistance must be
notified in writing that their party or
candidate preferences may not be a
basis for refusing them assistance. This
requirement can be easily satisfied
simply by posting a sign at a voter
registration table or in a vehicle used to
take voters to the polls.

The comments and testimony
revealed little, if any, consensus
regarding these proposals. There was
opposition to section 114.4(d) on the
grounds that voter drives are something
of value to candidates, and are therefore
contributions or expenditures. There
was also concern that the proposals did
not contain sufficient safeguards against
electioneering and coordination with
candidates. On the other hand, others
believed that the Commission has no
authority to prohibit coordinating voter
registration and get-out-the-vote drive
communications with candidates, and
that the only restriction on this activity
should be that the organization must
refrain from express advocacy. The
provisions requiring certain
notifications to the targets of the drive
were thought to be unnecessary and
expensive. The Internal Revenue
Service indicated that while the FEC’s
rules are more specific than theirs, they
do not impinge upon the Internal
Revenue Service’s ““facts and
circumstances’’ test.

After carefully considering the
comments, the Commission has decided
that the proposals in the NPRM are in
keeping with the FECA and the MCFL
decision. Thus, the final rules follow the
proposed rules, with two minor
changes. First, paragraph (d)(3) has been
modified to clarify that voter
registration and get-out-the-vote drives
cannot be targeted primarily at
individuals who will register with, or
vote for, the party preferred by the drive
sponsor. Second, the rules specify that
voter registration efforts may include
transportation to the place of
registration in addition to transportation
to the polls.

11. Membership Organizations, Trade
Associations, Cooperatives and
Corporations Without Capital Stock

Paragraph (e) of section 114.4
generally follows previous paragraph (d)
by specifying that these organizations
may hold candidate appearances under
the same conditions as other
corporations.
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12. Candidate Debates

Provisions governing the funding of
candidate debates, which were
previously located in section 114.4(e),
are now located in section 114.4(f).
These rules have been revised in two
respects. First, these debates are no
longer referred to as “nonpartisan.”
Second, the term “bona fide” has been
moved so that it modifies “newspaper,
magazine and other periodical
publication,” instead of modifying
“broadcaster.” This change conforms to
the wording of the candidate debate
rules in 11 CFR 110.13.

Section 114.12 Incorporation of
Political Committees; Payment of Fringe
Benefits

This section has been renamed to
make it easier for the reader to locate the
topics covered. In addition, paragraph
(b) of section 114.12, which pertains to
candidates using corporate and labor
organization meeting rooms, has been
moved to new section 114.13.

Section 114.13 Use of Meeting Rooms

This new section replaces previous 11
CFR 114.12(b). It permits corporations
and labor organizations to make meeting
rooms available to a candidate or
political committee if the room is
customarily made available to clubs,
civic or community groups, and if the
rooms are made available to any other
candidate or committee upon request. It
differs from the previous rule, however,
in that it does not not refer to making
rooms available on a “nonpartisan
basis.” One commenter objected to this
provision arguing that it sanctions the
political use of labor organization
facilities paid for, in part, with the
forced dues of employees. Issues
involving compulsory union dues are
more properly within the jurisdiction of
the Department of Labor.

Certification of no Effect Pursuant to 5
U.S.C. 605(b) [Regulatory Flexibility
Act]

The attached final rules will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities. The basis for
this certification is that, few, if any,
small entities will be affected by these
final rules. In addition, any small
entities affected are already required to
comply with the requirements of the
Federal Election Campaign Act.
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FEDERAL ELECTION COMMISSION
11 CFR Parts 100, 110 and 114
[Notice 1996-11]

Candidate Debates and News Stories

AGENCY: Federal Election Commission.

ACTION: Final rule and transmittal of
regulations to Congress.

SUMMARY: The Federal Election
Commission is issuing revised
regulations governing candidate debates
and new stories produced by cable
television organizations. These
regulations implement the provisions of
the Federal Election Campaign Act
(FECA) which exempt news stories from
the definition of expenditure under
certain conditions. The revisions
indicate that cable television
programmers, producers and operators
may cover or stage candidate debates in
the same manner as broadcast and print
news media. The rules also restate
Commission policy that news
organizations may not stage candidate
debates if they are owned or controlled
by any political party, political
committee or candidate.

DATES: Further action, including the
publication of a document in the
Federal Register announcing an
effective date, will be taken after these
regulations have been before Congress
for 30 legislative days pursuant to 2
U.S.C. 438(d).

FOR FURTHER INFORMATION CONTACT:

Ms. Susan E. Propper, Assistant General
Counsel, or Ms. Rosemary C. Smith,
Senior Attorney, 999 E Street NW.,
Washington, DC 20463, (202) 2193690
or (800) 424-9530.
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SUPPLEMENTARY INFORMATION: The
Commission is publishing today the
final text of revisions to its regulations
at 11 CFR 100.7(b)(2), 100.8(b)(2),
110.13 and 114.4(f) regarding news
stories and candidate debates produced
by cable television operators,
programmers and producers. The
revised rules also address candidate
debates sponsored by news
organizations owned or controlled by
candidates, political parties and
political committees. These provisions
implement 2 U.S.C. 431(9) and 441b,
provisions of the Federal Election
Campaign Act of 1971, as amended (the
Act or FECA), 2 U.S.C. 431 et seq.

On February 1, 1996, the Commission
issued a Notice of Proposed Rulemaking
(NPRM) in which it sought comments
on proposed revisions to these
regulations. 61 FR 3621 (Feb. 1, 1996).
Four written comments were received
from the Internal Revenue Service (IRS),
the Federal Communications
Commission (FCC), Turner Broadcasting
System, Inc. (Turner), and the National
Cable Television Association, Inc.
(NCTA). A public hearing on these
changes was scheduled for March 20,
1996. The hearing was subsequently
canceled when the Commission
received no requests to testify.

Section 438(d) of Title 2, United
States Code, requires that any rules or
regulations prescribed by the
Commission to carry out the provisions
of Title 2 of the United States Code be
transmitted to the Speaker of the House
of Representatives and the President of
the Senate 30 legislative days before
they are finally promulgated. These
regulations were transmitted to
Congress on April 18, 1996.

Explanation and Justification for 11
CFR 100.7(b)(2), § 100.8(b)(2), § 110.13,
and §114.4()

The FECA generally prohibits
corporations from making contributions
or expenditures in connection with any
election. 2 U.S.C. 441b. However, the
definition of “expenditure” in section
431(9) indicates that news stories,

commentaries, and editorials distributed
through the facilities of any broadcast
station, newspaper, magazine, or other
periodical publication are not
considered to be expenditures unless
the facilities are owned or controlled by
a political party, political committee, or
candidate. 2 U.S.C. 431(9)(B)(i). This
statutory exemption forms the basis for
the Commission’s long-standing
regulations at 11 CFR 100.7(b)(2) and
100.8(b)(2) exempting such
communications from the definitions of
contribution and expenditure. Section
431(9) is also the basis underlying
sections 110.13 and 114.4(f), which
permit broadcasters and bona fide print
media to stage candidate debates under
certain conditions.

The Commission has decided to
expand the types of media entities that
may stage candidate debates under
sections 110.13 and 114.4 to include
cable television operators, programmers
and producers. Hence, revised sections
110.13(a)(2) and 114.4(f) allows these
types of cable organizations to stage
debates under the same terms and
conditions as other media organizations
such as broadcasters, and bona fide
print media organizations. New
language in sections 110.13, 100.7(b)(2)
and 100.8(b)(2) also permits cable
organizations, acting in their capacity as
news media, to cover or carry candidate
debates staged by other groups.
Examples of the types of programming
that the Federal Communications
Commission considers to be bona fide
newscasts and news interview programs
are provided in The Law of Political
Broadcasting and Cablecasting: A
Political Primer, 1984 ed., Federal
Communications Commission, at p.
1994-99.

The revised rules are consistent with
the intent of Congress not “to limit or
burden in any way the first amendment
freedoms of the press * * *.” H.R. Rep.
No. 93-1239, 93d Cong., 2d Sess. at 4
(1974). In Turner Broadcasting System,
Inc. v. Federal Communications

Commission, U.S. ,114 S.
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Ct. 2445, 2456 (1994), the Supreme
Court recognized that cable operators
and cable programmers “‘engage in and
transmit speech, and they are entitled to
the protection of the speech and press
provisions of the First Amendment.”

The 1974 legislative history of the
FECA also indicates that in exempting
news stories from the definition of
“expenditure,” Congress intended to
assure “‘the unfettered right of the
newspapers, TV networks, and other
media to cover and comment on
political campaigns.” H.R. Rep. No. 93—
1239, 93d Cong., 2d Sess. at 4 (1974).
Although the cable television industry
was much less developed when
Congress express this intent, it is
reasonable to conclude that cable
operators, programmers and producers,
when operating in their capacity as
news producers and distributors, would
be precisely the type of “other media”
appropriately included within this
exemption. For these reasons, the
Commission has decided to allow cable
operators, programmers and producers
to act as debate sponsors.

The Internal Revenue Service found
no conflict with the Internal Revenue
Code or regulations thereunder. The
Federal Communications Commission
stated that the proposed amendments
regarding candidate debates and news
stories are not inconsistent with the
FCC’s policies in implementing the
Communications Act of 1934, and
appear to complement and further the
FCC’s regulatory scheme and goals. Two
other commenters supported the
Commission’s efforts to confirm that the
FECA'’s exemption applies to candidate
debates, news, commentary and
editorial programming produced and
distributed by cable news organizations.
These commenters stated they felt any
other course of action would present
serious Constitutional problems under
the First Amendment. They also argued
that the Commission’s interpretation is
consistent with the statutory framework
established by Congress when it enacted
the 1974 Amendments to the FECA, and
would serve the public interest.

The NPRM sought comments on
whether there are distinctions between
cable operators, programmers and
producers that should be considered in
determining which of these types of
organizations may stage candidate
debates, and in determining which of
these organizations are bona fide news
organizations entitled to the press
exemption. It also asked if there other
types of cable new organizations that
should be included as debate sponsors.
One commenter stated that the
Commission should confirm that the
FECA’s exemption applies to cable

operators and cable networks as well as
to independent producers of news,
commentary and editorials they carry.
Under the new regulations, the
exemption applies to each of these
entities. The commenter also urged the
Commission to expand the list of
permissible debate sponsors and bona
fide news media to include regional,
state and national trade associations
whose members are cable operators and
programmers. The role of trade
associations was not addressed in the
NPRM and is beyond the scope of this
rulemaking.

The revised rules are also consistent
with Advisory Opinion 1982-44, in
which the Commission concluded that
the press exemption permitted Turner
Broadcasting System, Inc. to donate free
cable cast time to the Republican and
Democratic National Committees
without making a prohibited corporate
contribution. The cablecast
programming on “super satellite”
television station, WTBS in Atlanta,
Georgia, was to be provided to a
network of cable system operators. The
Commission stated inter alia that “the
distribution of free time to both political
parties is within the broadcaster’s
legitimate broadcast function and,
therefore, within the purview of the
press exemption.” AO 1982—44.

The courts have examined the
application of the press exemption in
section 431(9)(B)(i) on several
occasions. See e.g., Readers Digest Ass’n
v. FEC, 509 F. Supp. 1210 (S.D.N.Y.
1981); FEC v. Phillips Publishing
Company, Inc., 517 F. Supp. 1308
(D.D.C. 1981); and Federal Election
Commission v. Multimedia Cablevision,
Inc., Civ. Action No. 94-1520-MLB, slip
op. (D. Kan. Aug. 15, 1995). In Readers
Digest, the court articulated a two part
test “on which the exemption turns:
whether the press entity is owned by the
political party or candidate and whether
the press entity was acting as a press
entity in making the distribution
complained of. “Readers Digest, at p.
1215. The first prong is discussed more
fully below. With regard to the second
prong, the court stated that ““the statute
would seem to exempt only those kinds
of distribution that fall broadly within
the press entity’s legitimate press
function.” Id. at 1214. The Commission
believes a cable operator, producer or
programmer can satisfy this standard if
it follows the same guidelines as other
news media follow when they stage
candidate debates. For example, it must
invite at least two candidates and
refrain from promoting or advancing
one over the other(s).

The Commission is also adding
language to sections 100.7(b)(2) and

100.8(b)(2) indicating that the news
story exception in 2 U.S.C. 431(9)
allows cable operators, producers and
programmers to exercise legitimate
press functions by covering or carrying
news stories, commentaries and
editorials in accordance with the same
guidelines that apply to the print or
broadcast media. For example, they are
subject to the same provisions regarding
ownership by candidates and political
parties as are broadcasters or print
media. The public comments regarding
these changes are summarized above.

The approach taken in the new rules
regarding cable television entities
avoids conflict with the FCC’s
application of the equal opportunity
requirements under the
Communications Act of 1934. Section
315(a) of the Communications Act
requires that broadcast station licensees,
including cable television operators,
who permit any legally qualified
candidate to use a broadcasting station,
must afford equal opportunities to all
other such candidates for that office in
the use of that broadcasting station. 47
U.S.C. 315(a). However, the equal
opportunity requirement is not triggered
if the broadcasting station airs a bona
fide newscast, bona fide news interview,
bona fide news documentary or on-the-
spot coverage of bona fide news events
(including political conventions). 47
U.S.C. 315(a)(1)—(4). In 1975, the FCC
decided that broadcasts of debates
between political candidates would be
exempt from the equal opportunities
requirement as on-the-spot coverage of
bona fide news events where, inter ailia,
the broadcaster exercised a reasonable,
good faith judgment that it was
newsworthy, and not for the purpose of
giving political advantage to any
candidate. See The Law of Political
Broadcasting and Cablecasting: A
Political Primer, 1984 ed., Federal
Communications Commission, at p.
1502. This ruling was expanded in 1983
to permit broadcaster-sponsorship of
candidate debates. Id. Similarly, in
1992, the FCC ruled that independently
produced bona fide news interview
programs qualify for exemption from the
equal opportunities requirement of the
Communications Act. In Matter of
Request for Declaratory Ruling That
Independently Produced Bona Fide
News Interview Programs Qualify for
the Equal Opportunities Exemption
Provided in Section 315(a)(2) of the
Communications Act, FCC 92-288 (July
15, 1992).

The third change in the revised rules
is the addition of language in paragraph
(a)(2) of section 110.13 regarding
ownership of organizations staging
candidate debates. Broadcast, cable and
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print media organizations may not stage
candidate debates if they are owned or
controlled by a political party, political
committee or candidate. This policy was
not stated in the previous candidate
debate rules, although it was included
in the 1979 Explanation and
Justification for those rules. See 44 F.R.
76735 (December 27, 1979). It is based
on 2 U.S.C. 431(9)(B)(i), which specifies
that the news story exemption does not
apply to media entities that are owned
or controlled by a political party,
political committee or candidate. Please
note that this new language applies only
to media corporations, and thus does
not change the rules in 11 CFR 110.13
regarding candidate debates staged by
nonprofit corporations described in
section 501(c)(3) or (c)(4) of the Internal
Revenue Gode. None of the commenters
specifically addressed this change in the
regulations.

Certification of No Effect Pursuant to 5
U.S.C. 605(b) [Regulatory Flexibility
Act]

The attached final rules will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities. The basis for
this certification is that any small
entities affected are already required to
comply with the requirements of the Act
in these areas.
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Technical Amendment to Regulations on
Coordinated Party Expenditures

Effective: August 7, 1996

Federal Register notice: 61 FR 40961
(August 7, 1996)
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FEDERAL ELECTION COMMISSION

11 CFR Part 110
[Notice 1996-14]
Coordinated Party Expenditures

AGENCY: Federal Election Commission.
ACTION: Final rule; technical amendment

SUMMARY: On June 26, 1996, the
Supreme Court issued a decision in
Colo. Repub. Fed. Camp. Comm. et al.
v. F.E.C. regarding coordinated party
expenditures. The Commission today is
publishing a technical amendment to
conform its regulations to the decision.
The Commission also is publishing
today a Notice of Availability for a
Petition for Rulemaking it received after
the decision.

EFFECTIVE DATE: August 7, 1996.

FOR FURTHER INFORMATION CONTACT: Ms.
Susan E. Propper, Assistant General
Counsel, or Ms. Teresa A. Hennessy,
Attorney, 999 E Street, N.W.,
Washington, D.C. 20463, (202)219-3690
or (800) 424-9530.

SUPPLEMENTARY INFORMATION: The
Federal Election Campaign Act of 1971
(“FECA”) governs, inter alia,
coordinated party expenditures by party
committees. 2 U.S.C. 441a(d). A party
committee is a political committee that
represents a political party and is part
of the official party structure. 11 CFR
100.5(e)(4). Pursuant to 11 CFR 110.7, a
party committee may make coordinated
expenditures on behalf of a candidate
for Federal office who is affiliated with
the party in addition to direct
contributions to the candidate under 2
U.S.C. 441a(a). The Commission’s
regulations specifically provide that a
national committee of a political party,
and a State committee of the party, may
make these expenditures in connection
with the general election campaign of a
candidate for the U.S. House of
Representatives (“House”) or the U.S.
Senate (“Senate”). 11 CFR 110.7(b)(1).
The regulations also provided that party
committees may not make independent
expenditures on behalf of a candidate
for the House or the Senate. 11 CFR
110.7(b)(4). An independent
expenditure is an expenditure that
expressly advocates the election or
defeat of a candidate for Federal office,
see 11 CFR 100.22(a), and is not
coordinated with the candidate on
whose behalf it is made. 11 CFR 109.1.

In Colo. Repub. Fed. Camp. Comm. et
al. v. F.E.C., 116 S.Ct. 2309 (1996), the
Commission had alleged, inter alia, that
the Colorado Republican Federal
Campaign Committee exceeded the
Act’s limits for coordinated party
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expenditures when it financed
advertisements referring to a Democratic
candidate for the U.S. Senate from
Colorado. The Court ruled that party
committees are capable of making
independent expenditures on behalf of
their candidates for Federal office and
that these expenditures are not subject
to the coordinated party expenditure
limits at 2 U.S.C. §441a(d). 116 S.Ct.
2312-15. The Court also stated that,
because the coordinated party
expenditure limits for presidential
elections were not at issue in the case,
the decision did not “* * * address
issues that might grow out of the public
funding of Presidential campaigns”. 116
S.Ct. 2314. Section 110.7(b)(4) of the
Commission’s regulations has been
deleted to follow the Supreme Court’s
decision. Since the ruling is limited to
congressional campaigns, the Notice
does not revise the provisions for
coordinated party expenditures on
behalf of presidential candidates.

Therefore, the Commission is
publishing this Notice to make the
necessary technical amendment to its
regulations. The Notice amends 11 CFR
110.7 to conform to the Court’s decision.
Because the amendment is merely
technical, it is exempt from the notice
and comment requirements of the
Administrative Procedure Act. See 2
U.S.C. 553(b)(B). It is also exempt from
the legislative review provisions of the
FECA. See 2 U.S.C. 438(d). These
exemptions allow the amendment to be
made effective immediately upon
publication in the Federal Register. As
a result, this amendment is made
effective on August 7, 1996.

Certification of No Effect Pursuant to 5
U.S.C. 605(b) (Regulatory Flexibility
Act)

I certify that the attached final rule
will not have a significant economic
impact on a substantial number of small
entities. The basis of the certification is
that the rule’s repeal is necessary to
conform to a recent Supreme Court
decision. The repeal permits, but does
not require, the expenditure of funds in
certain Federal campaigns. Therefore,
no significant economic impact is
caused by the final rule.
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FEDERAL ELECTION COMMISSION
11 CFR Part 104

[Notice 1996-16]

Electronic Filing of Reports by Palitical
Committees
AGENCY: Federal Election Commission.

ACTION: Final rules; transmittal of
regulations to Congress.

SUMMARY: The Federal Election
Commission is implementing an
electronic filing system for reports of
campaign finance activity filed with the
agency. The Commission is publishing
new rules today as part of the process
of implementing this system. The new
rules establish general requirements for
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filing reports electronically; specify the
format for data to be submitted by filers;
set up procedures for submitting
amendments to reports; and explain
methods of complying with the
signature requirements of the law.
Further information is provided in the
supplementary information that follows.
EFFECTIVE DATE: Further action,
including the announcement of an
effective date, will be taken after these
regulations have been before Congress
for 30 legislative days pursuant to 2
U.S.C. 438(d). A document announcing
the effective date will be published in
the Federal Register.

FOR FURTHER INFORMATION CONTACT: Ms.
Susan E. Propper, Assistant General
Counsel, or Paul Sanford, Staff
Attorney, 999 E Street, NW.,
Washington, DC 20463, (202) 219—-3690
or (800) 424-9530.

SUPPLEMENTARY INFORMATION: The
Commission is today publishing the
final text of new regulations to be added
to 11 CFR Part 104 regarding the
electronic filing of reports by political
committees. These rules implement
provisions of Public Law 104-79, which
amended the Federal Election Campaign
Act 0of 1971, 2 U.S.C. 431 et seq. [““the
Act”], to require, inter alia, that the
Commission create a system to “permit
reports required by this Act to be filed
and preserved by means of computer
disk or any other electronic format or
method, as determined by the
Commission.” Federal Election
Campaign Act of 1971, Amendment,
Pub. L. No. 104-79, section 1(a), 109
Stat. 791 (December 28, 1995). The final
rules announced today set out the
requirements and procedures for filing
reports electronically.

The electronic filing system is
intended to reduce paper filing and
manual processing of reports, resulting
in more efficient and cost-effective
methods of operation for filers and for
the Commission. The system will also
provide the public with more complete
on-line access to reports on file with the
Commission, thereby furthering the
disclosure purposes of the Act. Public
Law 104-79 requires the Commission to
make this filing method available for
reports covering periods after December
31, 1996. Thus, the new system will be
in place for the first reports filed in the
1998 election cycle.

Public Law 104-79 requires the
Commission to make the electronic
filing option available for all “report[s],
designationl[s], or statement/[s] required
by this Act to be filed with the
Commission.” Previously, this would
not have included reports filed by the
authorized committees of candidates for

the House of Representatives, as these
committees filed their reports with the
Clerk of the House. However, section 3
of Public Law 104-79 amended 2 U.S.C.
432(g) to require the authorized
committees of House candidates to file
their reports with the Commission.
Consequently, these committees, as well
as those that have historically filed with
the Commission, will have the
opportunity to file electronically under
the new system. Committees that are
required to file reports with the
Secretary of the Senate will not be
covered by the new rules.

While the Commission encourages
political committees and other persons
to file their reports electronically, doing
so is not required. Under Public Law
104-79, participation in the
Commission’s electronic filing program
is voluntary. Therefore, filers have the
option of continuing to submit paper
reports as they have in the past.

Section 438(d) of Title 2, United
States Code requires that any rules or
regulations prescribed by the
Commission to carry out the provisions
of Title 2 of the United States Code be
transmitted to the Speaker of the House
of Representatives and the President of
the Senate 30 legislative days before
they are finally promulgated. These
regulations were transmitted to
Congress on August 9, 1996.

Explanation and Justification for 11
CFR 104.18

The Commission initiated this
rulemaking with a Notice of Proposed
Rulemaking [“NPRM”] published in the
Federal Register on March 27, 1996. 61
FR 13465 (March 27, 1996). The NPRM
contained proposed rules covering
general filing requirements, the format
for electronic reports, report validation
procedures, amendments to
electronically filed reports, signature
requirements, and the preservation of
reports filed electronically. The NPRM
sought comments on the proposed rules
and on other issues from various
segments of the regulated community,
including (1) committees that will be
affected by the new rules; (2) vendors
with knowledge of the software issues
involved in implementing such a
system; and (3) state and local
jurisdictions that have experience with
electronic filing. The Commission
received ten comments in response to
the NPRM. Several commenters offered
general observations about the features
that an electronic filing system should
include. Other commenters offered
specific comments on the proposed
rules set out in the notice. The Internal
Revenue Service submitted a comment
in which it said that the proposed rules

are not inconsistent with IRS
regulations or the Internal Revenue
Code. The comments received provided
valuable information that serves as the
basis for the final rules published today.

General Comments About System
Features

Some commenters offered general
comments about the features that should
be incorporated into the electronic filing
system. One commenter urged the
Commission to make the software for
the system as user friendly as possible,
in order to make filing FEC reports
easier, and also urged the Commission
to make the software available free of
charge through its World Wide Web site.
This commenter said that filers should
be required to include the FEC
identification number of the candidates
and PAGs listed on their reports in order
to ensure accurate incorporation of the
reports into the Commission’s data base,
and suggested that pop-up menus could
be incorporated into the software that
would allow filers to select this and
other information from a master list.

Similarly, this commenter along with
one other commenter, urged the
Commission to establish a standardized
list of codes for reported disbursements.
This proposal was set out in the
narrative portion of the NPRM.
However, the commenter said filers
should be able to include a written
elaboration. This commenter also said
that any software made available by the
Commission should not include any
campaign management features, since
these features would suggest assistance
to candidates and would present
practical problems.

Another commenter said that
encryption capabilities should be
incorporated into the electronic filing
software, since this would serve the
dual purposes of compressing files and
providing security in the reporting.

The Commission shares tEe
commenter’s view that the electronic
filing system must be as easy to use as
possible, and intends to make any
software that it creates available free of
charge through the Internet and other
electronic means. Initially, this will be
limited to the validation software that
filers will use to validate their reports
before submitting them to the
Commission on diskette. Additional
software, such as encryption software,
will be made available after initial
implementation, as the Commission
moves towards filing by
telecommunications. The Commission
will also make a list of the identification
numbers of all registered candidates and
committees available on the Internet for
committees to download and
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incorporate into their reports.
Committees can access this list through
the Commission’s home page at
www.fec.gov.

General Rule

Paragraph (a) of the proposed rules set
out the general rule that political
committees who file reports with the
Commission may choose to file their
reports in an electronic format that
meets the requirements of the section.
Paragraph (a) also states that committees
that choose to file electronically and
whose reports satisfy the validation
program described in paragraph (c),
below, must continue to file
electronically all reports covering
financial activity for that calendar year.
The Commission sought comment on
whether the rules should distinguish
between committees that begin filing
electronically but later encounter
problems and are unable to do so from
those who simply decide to discontinue
filing electronic reports.

The Commission received no
comments on the general rule or on the
one year continuation requirement.
Generally, the final rule tracks the
proposed rule. Requiring committees
that begin to file reports electronically
to continue to do so for the rest of the
year will enable the Commission to
more efficiently process the committee’s
reports and place them on the public
record. However, the rule now contains
an exception that waives this
requirement if the Commission
determines that extraordinary and
unforeseeable circumstances have made
it impracticable for the committee to
continue filing electronically. In order
to obtain a waiver, a committee must
submit a written request to the
Commission’s Data Systems
Development Division explaining the
circumstances that make continued
electronic filing impracticable. The Data
Division will review these requests and
make a determination as to whether the
committee may revert to paper filing.
Generally, waivers will only be granted
if circumstances such as destruction of
the committee’s computer equipment
make continued electronic filing
technologically impossible. Committees
that revert to paper filing will be
required to report on paper for the
remainder of the calendar year.

Standard format

Under paragraph (b) of the proposed
rules, reports filed electronically must
conform to the technical specifications,
including file requirements, described
in the Commission’s Electronic Filing
Specification Requirements [“EFSR”’],
and must be organized in the order
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specified in those requirements. The
narrative portion of the NPRM indicated
that the Commission would develop
these requirements in a parallel process
to the Electronic Filing rulemaking, and
would make the requirements available
to the public during the development
process. The notice invited interested
persons to comment on the
requirements as they were being
developed.

The draft electronic filing
specification requirements were made
available for comment on May 31, 1996.
Several comments were submitted on
the draft requirements. The Commission
expects to issue a final version of the
EFSR during mid-August, 1996.

A few commenters addressed the
issue of standardized format
specifications in their comments on the
NPRM. Two commenters expressed
support for the Commission’s plans to
develop a standard format. One of these
commenters suggested that the
Commission use the same field
structures and lengths as those in the
Computerized Magnetic Media
Requirements [“CMMR”’] currently used
by publicly financed presidential
campaigns. The other commenter said
the need to develop a standard format
for electronically filed reports was
obvious, but said that the format should
not be so technical that users are unable
to generate properly formatted reports
themselves.

The format required for electronically
filed reports will be relatively simple,
and users should be able to easily
generate properly formatted reports
using the EFSR documentation. The
Commission has used the CMMR as a
model for the EFSR, and incorporated
similar field structures and lengths
where appropriate. However, the EFSR
will differ in many significant respects,
because the CMMR was designed to
facilitate the matching fund submission
process for presidential primary
candidates, whereas the EFSR must
serve the broader purposes of reporting
under Part 104 of the regulations. Thus,
while the EFSR will share some of the
characteristics of the CMMR, the EFSR
will include specifications for the full
range of activities that are reportable
under section 434 of the Act and Part
104 of the regulations.

In contrast to the two comments
described above, a third commenter
suggested an entirely different approach
for filing reports electronically. This
commenter said that filers should
simply scan the Commission’s forms
into their databases, complete the forms,
and submit them to the Commission by
electronic mail. Or, as an alternative to

scanning, the Commission should make
the forms available on a diskette for $25.

Accepting scanned forms as
electronically filed reports would
complicate the electronic filing process,
because scanned forms would be more
difficult to directly integrate into the
Commission’s disclosure data base.
Direct integration will be achieved most
efficiently if reports are made up of a
series of fields of ASCII characters.
Scanned forms are digitized images,
rather than fields of ASCII characters.
Since direct integration is one of the
main goals of electronic filing, the
Commission has decided not to accept
scanned images as electronically filed
reports.

Acceptance of Reports Filed
Electronically

1. Validation checks. Under paragraph
(c) of the proposed rules, committees
submitting reports electronically would
be required to check each report against
the Commission’s validation software
before it is submitted, to ensure that it
meets the standard format specification
requirements. Paragraph (c)(1) also
indicated that electronically filed
reports would be checked again when
they are received by the Commission.
The Commission would not accept
reports that do not pass the validation
program, and would notify a committee
if its reports are rejected.

One commenter suggested that,
instead of supplying validation
software, the Commission certify a
commercial disclosure software
package. This, the commenter said,
would allow filers to bypass the process
of validating each submission.

The Commission is unable to adopt
this commenter’s suggestion. The
validation software will ensure that
electronic reports submitted to the
Commission conform to the electronic
filing specification requirements and
can be integrated into the Commission’s
disclosure data base. The Commission is
making the validation software available
to committees so that reports can be
checked before they are submitted. This
will allow filers to remedy filing
problems before sending their reports to
the Commission. Although commercial
software packages may become available
that will perform this function, the
Commission is reluctant to treat any of
these packages as a substitute for the
validation software, because doing so
would require ongoing oversight of
these software packages to ensure
continued compliance with the EFSR.
The Commission is unwilling and
unable to perform this oversight.
Therefore, the Commission will not
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recognize commercial software as a
substitute for the validation process.

Another commenter suggested that
the Commission develop what the
commenter described as “pre-auditing”
software that would automatically
review reports before they are submitted
in order to ensure that the reports are
complete and correct to the greatest
extent possible. The commenter said
that this software should check for math
errors, look for inconsistencies between
the summary page and the detailed
reporting pages, and notify the filer if
mandatory fields have been left blank,
contributions have been listed that
exceed the applicable limits, or data has
been included that is outside the
reporting period range.

The validation software filers will be
required to use in 1997 will perform
some of these functions. Specifically,
this software will ensure that all
required information is included in the
report, and will also examine the report
for inconsistencies between the
summary pages and detailed reporting
pages. The Commission’s current plans
are to incorporate other pre-auditing
functions, such as checking for math
errors, etc., into the more sophisticated
validation software that will be made
available for the next phase of the
program in 1998. This may further
increase the accuracy of electronically
filed reports as the Commission moves
towards submission by
telecommunications and direct
integration into the disclosure data base.

2. Methods of transmission. The
narrative portion of the NPRM
explained that the Commission initially
intends to accept reports only on floppy
disk. However, the Commission will
begin accepting reports submitted
through telecommunications as soon as
practicable. One commenter urged the
Commission to begin accepting reports
submitted by electronic mail right away.
However, another commenter said that
there are space limitations on electronic
mail that preclude it from serving this
purpose, and that it is not reliable
enough to serve as a filing medium.

The Commission continues to believe
that a gradual implementation of the
electronic filing program will minimize
the transitional difficulties and will be
more likely to lead to a viable electronic
filing system. Accepting reports by
electronic mail would raise security
issues that the Commission would
rather address during the second phase
of the electronic filing program.
Therefore, the Commission has decided
to adhere to its plan to initially accept
electronic reports only on floppy disk.
The Commission will move toward

accepting reports through
telecommunications as soon as possible.

Amended Reports

Paragraph (d) of the proposed rules
would require that amendments to
electronically filed reports be filed
electronically. This provision would
also require that amendments consist of
a complete version of the report as
amended, rather than just those portions
of the report that have been revised. In
the narrative portion of the NPRM, the
Commission recognized that requiring
submission of a complete version of the
amended report has one drawback in
that the complete version will not
immediately indicate which aspects of
the earlier report had changed. Thus,
persons reviewing the report will have
difficulty identifying new information.
The Commission specifically sought
comment on whether another approach
would be preferable.

All three commenters that addressed
this issue supported the approach set
out in the proposed rule. One
commenter suggested that the
Commission require filers to flag revised
information in the amended report so
that persons reviewing the report will be
able to readily determine which
portions have been changed. Another
commenter said that information that
has been amended should be
highlighted in the Commission’s data
base. This would be achieved by
replacing the amended field in the
original report with the identification
number of the amended report
containing the superseding information.
This commenter also suggested that the
Commission produce a cumulative
electronic list of amended items.

The final rule tracks the proposed rule
in that it requires filers to submit a
complete version of the report as
amended, rather than just those portions
of the report that are being amended.
However, the final rule also adopts the
commenter’s suggestion in that it
requires filers to include electronic flags
or markings in their amended reports
that point to the portions of the report
that are being amended. These flags will
be incorporated into the Commission’s
disclosure process so that persons
reviewing the committee’s reports will
know which portions have been revised.

Signature Requirements

1. Committee signatures. Paragraph (e)
of the proposed rules would require the
committee treasurer or other person
responsible for filing the committee’s
report to verify the report either by
submitting a signed paper certification
with the computerized magnetic media,
or by submitting a digitized copy of the

signed certification as a separate file in
the electronic submission. This
provision would also require the person
signing the report to certify that, to the
best of the signatory’s knowledge, the
report is true, correct and complete.
These verifications would be treated the
same as verification by signature on a
paper report. When the Commission
begins to accept reports by
telecommunications, it may provide
other methods for verification, such as
providing an encryption key to the
committee treasurer or allowing
simultaneous mailing of the signature
page. The Commission sought comment
on these proposals, and invited
commenters to suggest other ways for
complying with the signature
requirement.

One commenter said the Commission
should be responsible for comparing
electronically submitted signatures with
signatures already on file. If the
signatures look correct, they should be
treated as valid, with the burden of
proving otherwise on the person
alleging the signature is not genuine.

Comments submitted by the New
York City Campaign Finance Board
indicate that the Board requires
candidates who file on disk to submit a
paper control page that lists the
schedule totals, file creation dates, and
contains the committee treasurer’s
original signature. Under the system
used by New York City, these pages
cannot be created until all report data
has been entered and submission disks
have been created.

As explained above, the
Commission’s validation program will
ensure that electronically filed reports
contain all of the necessary information.
However, Congress has specifically
directed the Commission to “provide for
one or more methods (other than
requiring a signature on the report being
filed) for verifying reports filed by
means of computer disk or other
electronic format or method.” 2 U.S.C.
434(a)(11)(B), as added by Pub. L. No.
104-79, section 1(a), 109 Stat. 791
(1995). Thus, the Commission is unable
to require submission of a signature
page. For these reasons, the Commission
has structured this program so that filers
will include all of the required
information within the electronic data
submitted. With a few exceptions, no
paper submissions will be required. The
exceptions will be explained further
below.

With regard to encryption, another
commenter expressed the view that
implementing a program such as “PGP”
or “Pretty Good Privacy” to provide a
digital signature would be nearly
impossible because of the
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administrative difficulties of issuing and
receiving the necessary keys. This
commenter suggested that it would be
better to achieve security by issuing a
PIN-like password to each filer by
regular mail. This commenter also
recommended implementation of a
cross-checking program under which
each filer would submit a signed paper
summary page for each report. The
amounts listed on the summary page
could then be compared to the more
detailed portions of the electronically
submitted reports to provide an
additional level of security and
assurance.

The Commission’s validation software
will compare a report’s summary page
with its detailed summary page to
ensure that they are consistent, thereby
providing an additional level of
security. However, the Commission has
not addressed the encryption issue in
this set of final rules. The Commission
expects to incorporate a more
sophisticated security system into the
electronic filing program when it moves
closer to accepting reports through
telecommunications.

2. Signatures of third parties. The
NPRM also noted that certain forms and
schedules required by the Act and
regulations must be submitted with the
signatures of third parties. For example,
Schedule E and Form 5, which are used
to report independent expenditures,
must be notarized. Paragraph (f) of the
proposed rules contains a list of the
schedules, materials and forms that
have special signature requirements.
Under this provision, electronic filers
that are required to submit these items
could do so by submitting a paper copy
of the item with their electronic report,
or by including a digitized version of
the item as a separate file in the
electronic submission. This would be in
addition to the general requirement that
the data contained on the form or
schedule be included in the electronic
report. The Commission received no
comments on this requirement.

The final rule tracks the proposed
rule. Filers have the option of
submitting paper copies or a digitized
image as part of their electronic report.

Preservation of Reports

Section 104.14(b)(2) of the
Commission’s current regulations
requires committee treasurers to retain
copies of all reports or statements
submitted for a period of three years
after they are filed. Paragraph (g) of the
proposed rules would require
committee treasurers to retain machine
readable copies of all reports filed
electronically as the copy preserved
under this section. Paragraph (g) would
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also require a treasurer to retain the
original signed version of any
documents submitted in a digitized
format under paragraphs (e) or (f), as
explained above.

One commenter argued that PACs
should be permitted to retain files
exclusively on diskette, and said that
keeping a hard copy is redundant and
self-defeating.

A file of a report retained on a
diskette would be considered a machine
readable copy of that report under the
final rules. Thus, a committee could
retain its reports almost exclusively on
diskette. However, if a committee
submits a digitized image of the
signature page of a report, schedule or
other document to the Commission, in
lieu of submitting the signed paper
original, the committee must retain the
signed original signature page for three
years after the report is filed. Thus, in
certain situations, committees will be
required to maintain paper copies of
portions of some reports.

Additional Issues

The Notice of Proposed Rulemaking
sought additional information and
comment from the regulated community
on other subjects related to the
electronic filing program. Specifically,
the NPRM invited commenters to
describe their current computer
capabilities and indicate what kind of
records they are currently maintaining
electronically. The NPRM also asked
commenters to indicate whether they
intend to file their reports
electronically, and to describe how they
expect to benefit from the electronic
filing program. Commenters were also
asked to describe the technical and
procedural problems they perceive with
the system, and provide suggestions on
how these problems might be averted.

Several commenters addressed these
issues. Two commenters indicated they
have PC-based systems and use software
such as Microsoft Office, Microsoft
Excel, WordPerfect, and Lotus 123.
These commenters intend to file their
reports electronically once the program
has been implemented. In contrast, one
software vendor said that the program
would not save its clients any time or
money. Thus, they would not benefit
from participating in the program.

The two commenters who intend to
participate in the program said they
expect it to make the filing process more
efficient by reducing the duplication of
efforts in keeping records and
submitting reports to the Commission.
They hope the program will save staff
time and reduce the anxiety of timely
filing.

With regard to potential problems,
one of these commenters expressed
concern that the continued requirement
that forms be submitted to state offices
would dilute the benefits of the
electronic filing system. See 2 U.S.C.
439, 11 CFR Part 108. This commenter
also cited the delay in the availability of
electronic filing as a source of
frustration. Another commenter
expressed concern about whether its
current equipment would be compatible
with the system, and whether the
committee would incur significant setup
costs in preparing for electronic filing.
This commenter also asked whether
technical support will be readily
available.

Section 2 of Public Law 104-79
waives the duplicate filing requirements
in states that have a system for
electronically accessing and duplicating
reports filed with the Commission. The
Commission expects that, in the future,
states will make such a system
available. Over time, this will reduce
the need for filers to generate paper
reports to send to their state filing
offices. However, as with the
requirement for the preservation of
reports, section 439 is nondiscretionary
for states that do not have an electronic
access and duplication system.
Therefore, filers in those states will be
required to continue generating paper
reports and submitting them to their
state filing offices.

The electronic filing system that the
Commission will implement at the
beginning of 1997 should cause very
few compatibility problems. Files that
have been created or are readable by an
operating system compatible with
Microsoft DOS 2.1 or higher, including
Microsoft Windows, may be submitted
under the new system. The Commission
does not expect those who wish to file
electronically to incur significant setup
expenses. Validation software will be
available, and the Commission will
provide this software free of charge.

As with any computer
implementation effort, technical glitches
may occur. However, the Commission is
committed to establishing a viable
electronic filing system, and will
provide whatever technical support
filing committees need to make the
program a success.
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FEDERAL ELECTION COMMISSION

11 CFR Part 111
[Notice 1997-3]

Adjustments to Civil Monetary Penalty
Amounts

AGENCY: Federal Election Commission.
ACTION: Final rule.

SUMMARY: This rule implements the
Debt Collection Improvement Act of
1996 (“DCIA”), which requires the
Commission to adopt a regulation
adjusting for inflation the maximum
amount of civil monetary penalties
(“CMP”’) under the Federal Election
Campaign Act of 1971 (“FECA” or
“Act”), as amended. Any increase in
CMP shall apply only to violations that
occur after the effective date of this
regulation.

EFFECTIVE DATE: March 12, 1997.

FOR FURTHER INFORMATION CONTACT:
Ms. Susan E. Propper, Assistant General
Counsel, or Rita A. Reimer, Attorney,
999 E Street, N.W., Washington, D.C.
20463, (202) 219-3690 or (800) 424—
9530.

SUPPLEMENTARY INFORMATION: The
Commission is publishing final rules
implementing the Debt Collection
Improvement Act of 1996, Pub. L. 104—
134, section 31001(s), 110 Stat. 1321—
358, 1321-373 (April 26, 1996). The
DCIA amended the Federal Civil
Penalties Inflation Adjustment Act
“Inflation Adjustment Act”’), 28 U.S.C.
2461 nt., to require that the Commission
adopt regulations no later than 180 days
after enactment of the statute and at
least once every four years thereafter,
adjusting for inflation that maximum
amount of the CMP’s contained in the
status administered by the Commission.

Explanation and Justification

A CMP is defined at section 3(2) of
the Interest Adjustment Act as any
penalty, fine, or other sanction that (1)
is for a specific amount, or has a
maximum amount, as provided by
federal law; and (2) is assessed or
enforced by an agency in an
administrative proceedings or by federal
law. This definition covers the monetary
penalty provisions administered by the
Commission.

The DCIA requires that these
penalties be adjusted by the cost of

living adjustment set forth in section 5
of the Interest Adjustment Act. The cost
of living adjustment is defined as the
percentage by which the U.S.
Department of Labor’s Consumer Price
Index (“CPI"’) for the month of June of
the year preceding the adjustment
exceeds the CPI for the month of June
for the year in which the amount of the
penalty was last set or adjusted
pursuant to law. The adjusted amounts
are then rounded in accordance with a
specified rounding formula. However,
the DCIA imposes a 10% maximum
increase for each penalty for the first
adjustment following its enactment.

Part 111—Compliance Procedure (2
U.S.C. 437g, 437d(a))

Section 11.24 Civil Penalties (2 U.S.C.
437g(a)(5), (6), (12), 28 U.S.C. 2461 nt.

The Commission’s general CMP
provisions for violations of the FECA
are found at 2 U.S.C. 437g(a) (5) and (6).
They provide for a civil penalty not to
exceed the greater of $5,000 or an
amount equal to any contribution or
expenditure involved in the violation.

These amounts are doubled in the
case of a knowing and willful violation,
to $10,000 or an amount equal to 200
percent of any contribution or
expenditure involved in the violation.

In addition, the Act imposes CMP’s
on those who violate certain of its
confidentiality provisions. 2 U.S.C.
437g(a)(12). The penalty for violating
this section is a fine of not more than
$2,000 or $5,000 in the case of a
knowing and willful violation.

Sections 437g(a) (5) and (6) were
enacted in 1976. Pub. L. 94-283, sec.
109, 90 Stat. 475, 483 (May 11, 1976).
Section 437g(a)(12) was added in 1980.
Pub. L. 96-187, sec. 108.93 Stat. 1339,
1361 (Jan. 8, 1980).

The civil penalties established in
those sections have not subsequently
been revised. The Commission is
therefore increasing the amount of each
maximum CMP by 10%. As explained
above, neither the CPI formula nor the
rounding off formula applies to this
situation, since the Interest Adjustment
Act limits the first post-enactment
adjustment to 10%.

Accordingly, as of March 12, 1997,
the maximum civil penalties set forth in
2 U.S.C. 437g(a) (5) and (6) are increased
to the greater of the amount of any
contribution or expenditure involved in
the violation or $5,500. The maximum
penalty for a knowing and willful
violation is increased to the greater of
twice the amount of any contribution or
expenditure involved in the violation or
$11,000. The maximum penalty for a
violation of 2 U.S.C. 437g(a)(12) is
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increased to $2,200, or $5,500 for a
knowing and willful violation. These
increased CMP’s shall apply only to
violations that occur after March 12,
1997.

These CMP provisions do not
currently appear in the Commission’s
rules. However, section 4(1) of the
Interest Adjustment Act directs the
Commission to “by regulation adjust
each civil monetary penalty” by the
specified percentage (emphasis added).
The Commission is accordingly
adopting new 11 CFR 111.24, “Civil
Penalties,” for this purpose. This
section lists each penalty established at
2 U.S.C. 437g(a)(5), (6) and (12),
adjusted upwards by 10% as required
by the Interest Adjustment Act.

The Commission has no discretion in
taking this action, but is doing so
pursuant to a statutory mandate. These
are thus technical amendments that are
exempt from the notice and comment
requirements of the Administrative
Procedure Act at 5 U.S.C. 553(b)(B) and
the legislative review requirements of 2
U.S.C. 438(d). These exemptions allow
the rule to become effective
immediately upon publication in the
Federal Register. Accordingly, these
amendments are effective on March 12,
1997.

Certification of No Effect Pursuant to 5
U.S.C. 605(b) Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act are not applicable to this
final rule because the agency was not
required to publish a notice of proposed
rulemaking under 5 U.S.C. 553 or any
other laws. Therefore, no regulatory
flexibility analysis is required.
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Explanation and Justification for Regulations on
Recordkeeping and Reporting by Political
Committees: Best Efforts

Effective Date: July 2, 1997

Federal Register notice: 62 FR 23335
(April 30, 1997)
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FEDERAL ELECTION COMMISSION

11 CFR Part 104
[Notice 1997-7]

Recordkeeping and Reporting by
Political Committees: Best Efforts

AGENCY: Federal Election Commission.

ACTION: Final Rule; Transmittal of
regulations to Congress.

SUMMARY: The Federal Election
Commission is revising its regulations
implementing the requirement of the
Federal Election Campaign Act
(“FECA”) that treasurers of political
committees exercise best efforts to
obtain, maintain and report the
complete identification of each
contributor whose contributions
aggregate more than $200 per calendar
year. The new rules change the required
statement that must accompany
solicitations for contributions. The
revisions also state that separate
segregated funds must report
contributor information in the
possession of their connected
organizations. Further information is
provided in the supplementary
information which follows.

DATES: Further action, including the
announcement of an effective date, will
be taken after these regulations have
been before Congress for 30 legislative
days pursuant to 2 U.S.C. 438(d). A
document announcing the effective date
will be published in the Federal
Register.

FOR FURTHER INFORMATION CONTACT: Ms.
Susan E. Propper, Assistant General
Counsel, or Ms. Rosemary C. Smith,
Senior Attorney, 999 E Street N.W.,
Washington, D.C. 20463, (202) 219-3690
or toll free (800) 424—-9530.
SUPPLEMENTARY INFORMATION: The
Commission is publishing today the text

of revisions to its regulations at 11 CFR
104.7(b)(1) and (b)(3), which set forth

steps needed to ensure that political
committees use their best efforts to
obtain, maintain and submit the names,
addresses, occupations and employers
of contributors whose donations exceed
$200 per year. These regulations
implement section 432(i) of the Federal
Election Campaign Act of 1971, as
amended (“the Act” or “FECA”). 2
U.S.C. 432(i).

On October 9, 1996 the Commission
issued a Notice of Proposed Rulemaking
(NPRM) in which it sought comments
on proposed revisions to these
regulations. 61 F.R. 52901 (Oct. 9, 1996).
The comment period was subsequently
extended to January 31, 1997. 61 F.R.
68688 (Dec. 30, 1996). Written
comments were received from the
Center for Responsive Politics (CRP), the
Republican National Committee (RNC),
Washington State Coalition Against
Violent Crime (WSCAYV), the Internal
Revenue Service (IRS), Hervey W.
Herron, and a joint comment from
Seafarers Political Activity Donation
(SPAD) and Seafarers International
Union (SIU).

Since these rules are not major rules
within the meaning of 5 U.S.C. 804(2),
the FECA controls the legislative review
process. See 5 U.S.C. 801(a)(4), Small
Business Regulatory Reform
Enforcement Fairness Act, Public Law
104-121, section 251, 110 Stat. 857, 869
(1996). Section 438(d) of Title 2, United
States Code, requires that any rules or
regulations prescribed by the
Commission to carry out the provisions
of Title 2 of the United States Code be
transmitted to the Speaker of the House
of Representatives and the President of
the Senate 30 legislative days before
they are finally promulgated. These
regulations were transmitted to
Congress on April 25, 1997.

Explanation and Justification

The FECA specifies that reports filed
by political committees disclose ““‘the
identification of each * * * person
(other than a political committee) who
makes a contribution to the reporting
committee * * * whose contribution or
contributions [aggregate over $200 per
calendar year] * * * together with the
date and amount of any such
contribution.” 2 U.S.C. 434(b)(3)(A). For
an individual, “identification”” means
his or her full name, mailing address,
occupation and employer. 2 U.S.C.
431(13). Treasurers of political

committees must be able to show they
have exercised their best efforts to
obtain, maintain and report this
information. 2 U.S.C. 432(i).

The Commission’s regulations at 11
CFR 104.7(b), which implement these
requirements of the FECA, are being
revised to resolve two issues. The first
concerns the phrasing of the request for
contributor identifications and other
information which must be included in
all political committee solicitations. The
second concerns the measures separate
segregated funds should take if they do
not receive the necessary information
from contributors.

Section 104.7(b)(1)

The Commission’s current regulations
at 11 CFR 104.7(b)(1) require the
inclusion of the following statement on
all solicitations: ‘“Federal law requires
political committees to report the name,
mailing address, occupation and name
of employer for each individual whose
contributions aggregate in excess of
$200 in a calendar year.” Recently, the
Court of Appeals for the D.C. Circuit
concluded that this mandatory
statement is inaccurate and misleading.
Republican National Committee v.
Federal Election Commission, 76 F.3d
400, 406 (D.C. Cir. 1996), cert. denied,
117 S.Ct. 682 (1997). The court pointed
out that the FECA only requires
committees to use their best efforts to
collect the information and to report
whatever information donors choose to
provide. Other provisions of the “best
efforts” regulations were upheld by the
court.

Consequently, the NPRM proposed
revising paragraph (b)(1) of section
104.7 by requiring political committees
to include in their solicitations an
accurate statement of the statutory
requirements. The notice indicated that
either of the following two examples
would satisfy this requirement, but
would not be the only allowable
statements: (1) “Federal law requires us
to use our best efforts to collect and
report the name, mailing address,
occupation and name of employer of
individuals whose contributions exceed
$200 in a calendar year.” (2) “To
comply with Federal law, we must use
best efforts to obtain, maintain, and
submit the name, mailing address,
occupation and name of employer of
individuals whose contributions exceed
$200 per calendar year.” Alternatively,
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comments were also sought on whether
it would be preferable to simply require
all political committees to use one or
the other of these two formulations.

The public comments reflected a
variety of reactions to this proposed
rule. Two commenters misunderstood
the proposed rule in that they believed
political committees would be
penalized if they fail to use one of the
FEC-prescribed statements. As
explained, below, that would not be the
case, as long as political committees use
an accurate statement of the law. One
commenter expressed concerns as to the
statutory authority and constitutionality
of the Commission’s proposed rule.
These considerations have already been
resolved in Republican National
Committee v. Federal Election
Commission, 76 F.3d 400, 406 (D.C. Cir.
1996), cert. denied, 117 S.Ct. 682 (1997).
Another commenter expressed general
concerns regarding the impact of
contributions in political campaigns and
urged various legislative changes. The
Internal Revenue Service found no
conflict between the FEC’s proposed
rules and the Internal Revenue Code or
IRS rules promulgated thereunder.

Another commenter urged the
adoption of stronger measures, such as
notifying contributors that their
contributions will not be deposited and
must be returned if they do not provide
complete contributor identifications.
This commenter believes that
differences in reporting rates are
attributable to variations in the
seriousness of different committees’
efforts to comply with the statutory
requirements. It is concerned that the
Commission’s present best efforts rules
are inadequate in ensuring sufficient
disclosure. The Commission has
previously considered and rejected this
approach because it is beyond the
statutory authority granted to the
Commission at this time. See
Explanation and Justification 58 F.R.
55727-28 (Oct. 27, 1993). The
commenter also urged the Commission
to prohibit the use of “vague”
descriptions of occupations such as
“business owner,” “chairman,”
“administrator,” “manager,” and “self-
employed.” The Commission is
reluctant to bar the use of the titles the
commenter believes to be vague because
many of them are commonly-used
official titles which provide meaningful
information in combination with the
name of the contributor’s employer.

In the final rules which follow,
paragraph (b)(1) of section 104.7 states
that solicitations must contain an
accurate statement, and provides two
examples of statements that will be
acceptable. However, for the reasons
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raised by the commenters, the
Commission has decided not to require
political committees to use only the
statements listed. Consequently, the
final regulations have been revised to
allow for the use of other accurate
statements of federal law regarding best
efforts. Thus, the Commission has made
every effort to ensure that committees
have as much flexibility as possible.
Nevertheless, please note that
statements such as “Federal law
requires political committees to ask for
this information,” without more, do not
provide contributors with a complete
statement regarding Federal law, and
hence, do not meet the requirements of
revised 11 CFR 104.7(b)(1).

Section 104.7(b)(3)

The NPRM proposed revising
paragraph (b)(3) of section 104.7 to
indicate that separate segregated funds
are expected to report contributor
information in the possession of their
connected organizations. This includes
corporations (including corporations
without capital stock), labor
organizations, trade associations,
cooperatives and membership
organizations. In some situations, it may
be more efficient for separate segregated
funds to obtain the missing contributor
information from their connected
organizations than from the
contributors.

One commenter supported this
proposal. The Internal Revenue Service
found no conflict between the FEC’s

proposed rules and the Internal Revenue

Code or IRS rules promulgated
thereunder. Another commenter
expressed concerns that this proposal
would alter the resolution reached by
the Commission in Advisory Opinion
1996-25, issued to the Seafarers
Political Activity Donation and its
connected organization, the Seafarers
International Union.

The Commission has decided to add
the proposed new language to 11 CFR
104.7(b)(3). This will ensure that
contributor identifications are reported
as accurately and as completely as
possible. Since many separate
segregated funds are already reporting
most, if not all, of this information, the
effect of this provision should be
minimal. Given that connected
organizations establish, administer and
financially support their separate
segregated funds, it is reasonable for
them to provide necessary information
in their records when the contributors
do not do so. Please note that it is not
the Commission’s intention at this time
to modify or supersede AO 1996-25.
Thus, the procedures described in A0
1996-25 will continue to satisfy the

revised best efforts regulations for those
entities entitled to rely on that opinion.

Certification of no Effect Pursuant to 5
U.S.C. 605(b) [Regulatory Flexibility
Act]

The attached final rules will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities. The basis for
this certification is that a portion of the
attached rules will provide any small
entities affected with greater flexibility
in complying with the best efforts
requirements of the Act by giving them
new options as to the statement to be
included in their solicitations. Small
entities will be affected by the
remaining portion of the attached rules
only if they are separate segregated
funds. Experience has shown that the
large majority of these separate
segregated funds are already in
compliance with the requirements on
reporting contributor information. Thus,
obtaining missing contributor
information from their connected
organizations will not have a significant
economic effect on a substantial number
of these small entities.
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Explanation and Justification for Regulations on
Electronic Filing of Reports by Publicly Financed
Presidential Primary and General Election
Candidates

Effective Date: November 13, 1998

Federal Register notice: 63 FR 45679
(August 27, 1998)

Page 521



Update: December 1999

Federal Register/Vol. 63, No. 166/ Thursday, August 27, 1998/Rules and Regulations

45679

FEDERAL ELECTION COMMISSION
11 CFR Parts 9003 and 9033
[Notice 1998-13]

Electronic Filing of Reports by Publicly
Financed Presidential Primary and
General Election Candidates

AGENCY: Federal Election Commission.

ACTION: Final rule and transmittal of
regulations to Congress.

SUMMARY: The Commission is issuing
regulations concerning the electronic
filing of reports by publicly financed
Presidential primary and general
election candidates. The rules specify
that if Presidential candidates and their
authorized committees have
computerized their campaign finance
records, they must agree to participate
in the Commission’s recently
established electronic filing program as
a condition of voluntarily accepting
federal funding. These regulations
implement the provisions of the
Presidential Election Campaign Fund
Act (“Fund Act”) and the Presidential
Primary Matching Payment Account Act
(“Matching Payment Act”’), which
establish eligibility requirements for
Presidential candidates seeking public
financing, as well as Public Law 104-79,
which amended the reporting
provisions of the Federal Election
Campaign Act of 1971 (“FECA”).
Further information is provided in the
supplementary information which
follows.

DATES: Further action, including the
publication of a document in the
Federal Register announcing an
effective date, will be taken after these
regulations have been before Congress
for 30 legislative days pursuant to 26
U.S.C. 9009(c) and 9039(c).
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FOR FURTHER INFORMATION CONTACT: Ms.
Susan E. Propper, Assistant General
Counsel, or Ms. Rosemary C. Smith,
Senior Attorney, 999 E Street, N.W.,
Washington, D.C. 20463, (202) 694—1650
or toll free (800) 424—9530.
SUPPLEMENTARY INFORMATION: The
Commission is publishing today the
final text of revisions to its regulations
at 11 CFR 9003.1(b)(11) and
9033.1(b)(13), which set forth
conditions that Presidential candidates
agree to abide by in exchange for
receiving public financing for their
campaigns. The amendments indicate
that Presidential candidates and their
authorized committees must agree to file
their campaign finance reports
electronically. On June 17, 1998, the
Commission issued a Notice of
Proposed Rulemaking (NPRM) in which
it sought comments on proposed
revisions to these regulations. 63 F.R.
33012 (June 17, 1998). Written
comments were received from the
Internal Revenue Service and Bob
DeWeese of Seattle, Washington in
response to the NPRM. Other aspects of
the public financing process for
Presidential primary and general
elections will be addressed separately in
a forthcoming Notice of Proposed
Rulemaking.

Since these rules are not major rules
within the meaning of 5 U.S.C. 804(2),
the Fund Act and Matching Payment
Act control the legislative review
process. See 5 U.S.C. 801(a)(4), Small
Business Regulatory Reform
Enforcement Fairness Act, Pub. L. No.
104-121, section 251, 110 Stat. 857, 869
(1996). Section 9009(c) and 9039(c) of
Title 26, United States Code, require
that any rules or regulations prescribed
by the Commission to carry out the
provisions of Title 26 of the United
States Code be transmitted to the
Speaker of the House of Representatives
and the President of the Senate 30
legislative days before they are finally
promulgated. These regulations were
transmitted to Congress on August 21,
1998.

Explanation and Justification

§9003.1 Candidate and committee
agreements; and § 9033.1 Candidate
and committee agreements

Recently, the Federal Election
Commission implemented a system
permitting political committees and
other persons to file reports of campaign
finance activity via computer diskettes
and direct transmission of electronic
data. See Explanation and Justification
of 11 CFR 104.18, 61 F.R. 42371 (Aug.
15, 1996). The Commission was
required to make the electronic filing

option available for all “report[s],
designation[s], or statement/[s] required
by this Act to be filed with the
Commission.” Public Law 104-79, 109
Stat. 791 (1995) (adding 2 U.S.C.
434(a)(11)). The goals of the new system
include the enhancement of on-line
access to reports on file with the
Commission, the reduction of paper
filing and manual processing, and the
promotion of more efficient and more
cost-effective methods of operation for
the filers and for the Commission. While
the Commission encourages all political
committees and other persons to file
their reports electronically, under
Public Law 104-79, participation in the
Commission’s electronic filing program
is voluntary.

With the advent of the first
Presidential election cycle since the
implementation of the new electronic
filing system, the Commission
published a NPRM seeking comments
on modifying its candidate agreement
regulations at 11 CFR 9003.1 and 9033.1
to provide that certain Presidential
committees must agree to file their
campaign finance reports electronically
as a condition of voluntarily accepting
public funding.

Two comments were received in
response to the NPRM. The Internal
Revenue Service stated that it does not
anticipate that the changes to the FEC’s
rules will conflict with the Internal
Revenue Code or any rules or
regulations thereunder. The other
comment strongly urged the
Commission to adopt the proposed
changes to greatly improve the
Commission’s ability to provide timely
and useful disclosure data to the public
and to ensure ongoing campaign
compliance by candidates throughout
the campaign. This commenter pointed
out that when the House of
Representatives debated another portion
of H.R. 2527 (Public Law 104-79),
several members extolled the bill’s
elimination of the three day delay for
paper filings traveling from the Clerk of
the House to the Commission, thereby
demonstrating the importance of
timeliness in the public availability of
campaign finance reports. This
commenter also believed that change in
the Commission’s rules would enhance
the accuracy and usefulness of the
information disclosed, improve the
news media’s ability to file timely
stories on candidates’ finances, and
assist Commission staff in monitoring
compliance with campaign finance laws
during the campaign.

The Commission has decided to
proceed with the changes to the
candidate agreement regulations that
were described in the NPRM.
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Consequently, the final rules which
follow establish electronic filing as an
additional prerequisite for the receipt of
public funding. Please note, however,
this new language only applies to the
authorized committees of Presidential
primary and general election candidates
that decide to rely upon a computer
system to maintain and use their
campaign finance data. Currently,
Presidential candidates whose
committees have computerized their
financial records must agree to produce
magnetic tapes or diskettes of receipts,
disbursements and other data prior to
the beginning of audit fieldwork. 11
CFR 9003.1(b)(4) and 9033.1(b)(5); see
also, 11 CFR 9003.6, 9007.1(b)(1),
9033.12, and 9038.1(b)(1). Thus, the
revised rules, like the current rules, do
not burden campaign committees with
new requirements if they are not
computerized.

Electronic filing of Presidential
committees’ reports is intended to save
a substantial amount of time and
Commission resources that would
otherwise be devoted to inputting these
reports into the FEC’s database.
Although the number of political
committees affected by this amendment
to the regulations is relatively small,
their reports can be voluminous, given
the substantial number of contributions
and expenditures listed in each report.
Thus, these changes to the candidate
agreement rules are expected to speed
the reporting of campaign finance
information and enhance public
disclosure.

Previously, the Commission issued
technical specifications for reports filed
electronically in its Electronic Filing
Specification Requirements (EFSR),
which is available free of charge. The
EFSR contains technical specifications,
including file requirements, for reports
filed by Presidential campaign
committees. However, the electronic
filing software available from the FEC at
no charge will not generate the forms
used by Presidential committees. On
request, the Commission’s Data System
Development Division will work with
committees to assist them in generating
the proper output. Any additional costs
entailed may be treated and paid for like
any other compliance cost pursuant to
11 CFR 9003.3(a)(2)(i)(B) and (F) or
9035.1(c)(1) if incurred after January 1,
1999. The NPRM noted that there are a
number of differences between the
specifications contained in the EFSR
and those found in the Computerized
Magnetic Media Requirements (CMMR)
used by publicly financed committees to
submit financial data for the

Commission’s audit and to submit
digital images of contributions for
matching funds. These differences are
necessitated, in part, by the different
purposes for which each of these
databases are used. Neither of the
comments received suggested ways in
which these two standards could be
better synchronized.

The revisions to the candidate
agreement regulations do not require
electronic filing for statements of
candidacy or statements of organization.
While Presidential candidates and their
authorized committees may file these
statements electronically, if they wish,
these forms have not been included in
the free software available from the FEC.
Also please note that the candidate
agreements, themselves, should not be
submitted in electronic form under the
changes to 11 CFR 9003.1 and 9033.1
which follow.

Congress intended the new system of
electronic filing to be voluntary. 141
Cong. Rec. H 1214041 (daily ed. Nov.
13, 1995) (statements of Reps. Thomas,
Hoyer, Fazio and Livingston). The
Commission believes that a candidate’s
agreement to file campaign finance
reports electronically in exchange for
public funding is a voluntary decision
materially indistinguishable from the
candidate’s voluntary decision to abide
by the spending limits in exchange for
federal funds. For this reason, it appears
that the rules set forth below are within
the scope of the Commission’s authority
under the Fund Act, the Matching
Payment Act, the FECA, and Public Law
104-79.

Certification of No Effect Pursuant to 5
U.S.C. 605(b) [Regulatory Flexibility
Act]

The attached final rules will not have
a significant economic impact on a
substantial number of small entities.
The basis for this certification is that
very few small entities will be affected
by these rules, and the cost is not
expected to be significant. Further, any
small entities affected have voluntarily
chosen to receive public funding and to
comply with the requirements of the
Presidential Election Campaign Fund
Act or the Presidential Primary
Matching Payment Account Act.
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Explanation and Justification for Regulations on
Matching Credit Card and Debit Card Contributions
in Presidential Campaigns

Effective Date: Retroactive to January 1, 1999

Federal Register notice: 64 FR 32394
(June 17, 1999)
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FEDERAL ELECTION COMMISSION

11 CFR Part 9034
[Notice 1999-9]

Matching Credit Card and Debit Card
Contributions in Presidential
Campaigns

AGENCY: Federal Election Commission.
ACTION: Final rules and transmittal of
regulations to Congress.

SUMMARY: The Commission has adopted
new regulations that allow contributions
made by credit or debit card, including
contributions made over the Internet, to
be matched under the Presidential
Primary Matching Payment Account
Act. “Matchable contributions” are
those which, when received by
candidates who qualify for payments
under the Presidential Primary
Matching Payment Account Act, are
matched by the Federal Government.
The new rules provide that credit and
debit card contributions, including
those made over the Internet, are
matchable to the extent provided by
law, provided that controls and
procedures are in place to detect
excessive and prohibited contributions.
Please note that further documentation
requirements may be addressed in the
Commission’s upcoming final rules
governing public financing of
presidential primary and general
election candidates.

DATES: Further action, including the
publication of a document in the
Federal Register announcing an
effective date, will be taken after these

regulations have been before Congress
for 30 legislative days pursuant to 26
U.S.C. 9039(c).

FOR FURTHER INFORMATION CONTACT: N.
Bradley Litchfield, Associate General
Counsel, or Rita A. Reimer, Attorney,
999 E Street, N.W., Washington, D.C.
20463, (202) 694—1650 or (800) 424—
9530 (toll free).

SUPPLEMENTARY INFORMATION: The
Commission is publishing today
revisions to its regulations at 11 CFR
9034.2 and 9034.3 to permit the
matching of credit card and debit card
contributions, including contributions
received over the Internet, under the
Presidential Primary Matching Payment
Account Act, 26 U.S.C. 9031 et seq.
(“Matching Payment Act”). Please note
that other revisions to the Commission’s
rules concerning the public financing of
presidential primary and general
election campaigns will be addressed in
a separate document. In addition, the
Commission may address further
documentation requirements of these
new rules in that document.

Debit card contributions are deducted
directly from the contributor’s checking,
savings, or other financial account.
Credit card contributions are billed to
the contributor and are usually
processed by a third-party entity.

Under the Matching Payment Act, if
a candidate for the presidential
nomination of his or her party agrees to
certain conditions and raises in excess
of $5,000 in contributions of $250 or
less from residents of each of at least 20
States, the first $250 of each eligible
contribution is matched by the Federal
Government. 26 U.S.C. 9033, 9034. In
the past the Commission has declined to
match credit card contributions,
although it has allowed them in other
contexts. The Commission has always
held contributions submitted for
matching to a higher documentation
standard, because the matching fund
program involves the disbursement of
millions of dollars in taxpayer funds.
However, the Commission has now
determined that such contributions may
be matched under certain
circumstances.

On December 16, 1998, the
Commission published a Notice of
Proposed rulemaking (“NPRM”) in
which it sought comments on a wide
range of issues involved in the public
financing of presidential primary and
general election campaigns. 63 FR
69524 (Dec. 16, 1998). While the NPRM
did not specifically seek comments on
credit card and Internet contributions, it
stated that the Commission would
welcome comments on “other aspects of
the public financing process that could

be addressed in these regulations.” Id. at
69532.

In response to the NPRM, several
commenters urged the Commission to
match qualified contributions made by
credit or debit card over the Internet.
These commenters included America
Online (“AOL”); Aristotle Publishing,
Inc.; the Democratic National
Committee (“DNC”’); the Republican
National Committee (“RNC”); and a
joint comment by Lyn Utrecht and Eric
Kleinfeld of Ryan, Phillips, Utrecht, &
MacKinnon, and Patricia Fiori. In
addition, the Commission held a public
hearing on March 24, 1999, at which
representatives of AOL, the DNC, the
RNG, and Ms. Utrecht testified on this
issue. After considering the comments,
testimony and other relevant material,
the Commission has decided to
authorize the matching of such
contributions under the circumstances
described below.

It is well established that the
Administrative Procedure Act (“APA”)
requires only that an agency give notice
which contains “either the terms or
substance of the proposed rule or a
description of the subjects and issues
involved.” 5 U.S.C. 553(b)(3). Under the
APA, the final rule must be a “logical
outgrowth” of the proposed rule on
which it solicited comments. Chocolate
Manufacturers Ass’n v. Block, 755 F.2d
1098 (4th Cir. 1985).

Since these rules are not major rules
within the meaning of 5 U.S.C. 804(2),
the Matching Payment Act controls the
legislative review process. See 5 U.S.C.
801(a)(4), Small Business Enforcement
Fairness Act, Pubic Law 104-121,
section 251, 110 Stat. 857, 869 (1996).
Section 9039(c) of Title 26, United
States Code, requires that any rules or
regulations prescribed by the
Commission to carry out the provisions
of the Matching Payment Act be
transmitted to the Speaker of the House
of Representatives and the President of
the Senate 30 legislative days before
they are finally promulgated. These
regulations were transmitted to
Congress on Friday, June 11, 1999.

Explanation and Justification

A matchable contribution for
purposes of the Matching Fund Act is
generally defined at 26 U.S.C. 9034(a) as
“a gift of money made by a written
instrument which identifies the person
making the contribution by full name
and mailing address.” The
Commission’s regulations at 11 CFR
9034.2(b) define the term written
instrument to mean a check written on
a personal, escrow or trust account
representing or containing the
contributor’s personal funds; a money
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order; or any similar negotiable
instrument.” The written instrument
must contain the full name and
signature of the contributor(s), the
amount and date of the contribution,
and the mailing address of the
contributor(s). 11 CFR 9034.2(c). The
Commission’s rules at 11 CFR 9034.3(c)
state that “a contract, promise, or
agreement, whether or not legally
enforceable, such as a pledge card or
credit card transaction” is a non-
matchable contribution.

All contributions received in
connection with Federal elections are
subject to the limitations and
prohibitions of the Federal Election
Campaign Act (“FECA” or the “Act”), 2
U.S.C. 431 et seq. The Act prohibits
corporations, labor organizations and
national banks from making any
contribution in connection with a
Federal election, 2 U.S.C. 441b(a). The
Act also prohibits contributions by
Federal contractors, 2 U.S.C. 441c, and
by foreign nationals who are not
permanent legal residents, 2 U.S.C.
441e. Contributions by persons whose
contributions are not prohibited by the
Act are subject to the limits set out in
2 U.S.C. 441a(a), generally $1,000 per
candidate per election to Federal office.
2 U.S.C. 441a(a)(1). Individual
contributions to candidates and political
committees may not aggregate more
than $25,000 in any calendar year. 2
U.S.C. 441a(a)(3).

The Commission considered the
possibility of matching credit card
contributions in 1983 but declined to
match such payments “because credit
cards present problems for ensuring that
the requirements of matchability are
met.” 48 FR 5224, 5228 (Feb. 4, 1983).
The Commission cited as examples of
such problems the fact that credit card
contributions made by phone would
lack the contributor’s signature;
determining the source of the funds
used for the contributions could be
complicated, since some accounts that
appear to be personal are actually paid
for by corporations; and candidates
would be requesting more in matching
funds than they receive in
contributions, since credit card
companies deduct varying amounts to
pay for their services. Id.

The Commission has, however,
authorized the use of credit cards for
unmatched contributions since 1978.
See Advisory Opinion (“AO”) 1978-68.
It has also authorized corporations to
reimburse their Political Action
Committees (“PAC”) for service charges
incurred by credit card contributions,
AO 1984—45; automatic fund transfers
from contributors’ bank accounts to
committee accounts, AO 1989-26;
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contributions and membership dues to
be paid to a PAC via credit card, AO
1990—4; and campaigns to solicit
contributions to be made by advance
authorization of credit card charges, AO
1991-1.

In AO 1978-68 the Commission
assumed that credit card issuers would
follow their usual and normal collection
procedures with respect to obtaining
payment from persons who used their
cards to make political contributions;
and that credit card issuers, as well as
the companies processing the credit
card charges, would render their
services in the ordinary course of
business and receive the usual and
normal charge for their services, i.e., the
prevailing charge for the services at the
time they were rendered. See 11 CFR
100.4(a)(1)(iii)(B). Otherwise, the
difference would constitute an in-kind
corporate contribution in violation of 2
U.S.C. 441b. The Commission is making
the same assumptions for purposes of
this rulemaking.

The Commission is making this
change for several reasons. The use of
credit cards has expanded dramatically
since this issue was last considered in
1983. The Commission is convinced
that credit and debit card contributions
present no greater danger of fraud than
do other contributions, if adequate
precautions are taken. This approach
also allows matching contributions to be
made over the Internet, consistent with
the Commission’s expressed interest in
utilizing this evolving medium where
appropriate in FECA and public funding
contexts.

Contributions Made Over the Internet—
Background

The Commission has interpreted its
regulations to be consistent with
contemporary technological innovations
where the use of the technology would
not compromise the intent of law.
However, the Commission believes that
additional precautions must be taken
when credit and debit card
contributions are made over the
Internet, because there is no direct
paper transfer involved in such
transactions. In contrast, if a credit card
contribution is solicited over the
telephone, the person taking the
information can inform the contributor
directly of the Act’s limits and
prohibitions, and check any potentially
troublesome information, such as a
foreign residential address. Where
contributions are solicited by mail or
other printed material, the recipient has
a written document setting out the Act’s
requirements and prohibitions for
permanent reference.

In AO 1995-9, the Commission
authorized political contributions to be
made via credit card over the Internet,
provided that safeguards were in place
to screen out excessive and prohibited
contributions. It subsequently
authorized the solicitation of matchable
contributions over the Internet, in AO
1995-35. However, the requester of that
AO sought permission only to solicit
funds over the Internet—contributors
were asked to mail the resulting
contributions to the campaign in the
form of personal checks. Those who
commented on the current NPRM asked
the Commission to match contributions
that are both solicited and paid for by
credit card over the Internet, thus
eliminating this middle step.

On March 18, 1999, the Commission
received Advisory Opinion Request
1999-9, which sought to accomplish
this same result through the AO process.
The Commission approved that request
on June 10, 1999, but made its approval
contingent on final promulgation of the
regulations following the Congressional
review period.

The Commission has determined in
these advisory opinions that certain
conditions and procedures are sufficient
to allay concerns over the receipt of
prohibited contributions using credit
cards, and to meet other FECA
requirements. While the Commission is
not mandating any particular language
or procedures for this purpose, it notes
that the following measures constitute
“safe harbors”” which have already been
deemed satisfactory. Additional
information on this topic will be
included in the Commission’s Guideline
for Presentation in Good Order
(“PIGO”’), which is made available to all
candidates who qualify for funding
under the Matching Payment Act, as
well as to other interested parties. See
11 CFR 9033.1(b)(9).

Section 9034.2(b) The “Written
Instrument” Requirement

The Commission is amending
paragraph (b) of section 9034.2 to clarify
the meaning of the term written
instrument in the context of
contributions by credit or debit card.
Consistent with the Black’s Law
Dictionary definition discussed below,
the new rule specifically states that this
term covers either a transaction slip or
other writing signed by the cardholder,
or in the case of such a contribution
made over the Internet, an electronic
record of the transaction created and
transmitted by the cardholder, and
including the name of the cardholder
and the card number, which can be
maintained electronically and
reproduced in a written form by the



32396

Update: December 1999

Federal Register/Vol. 64, No. 116/ Thursday, June 17, 1999/Rules and Regulations

recipient candidate or candidate’s
committee.

Black’s Law Dictionary defines written
instrument as ““[s]Jomething reduced to
writing as a means of evidence, and as
the means of giving formal expression to
some act or contract” (6th Ed., 1990, at
1612). Clearly this would cover credit
card transactions that were “reduced to
writing”” at some stage of the process. In
fact, there is a small but growing body
of case law holding that computer
records also constitute written
instruments, as long as they can be
printed out in paper form. Clyburn v.
Allstate Insurance Co., 826 F.Supp. 955,
956 (D.S.C. 1993); People v. Perry, 605
N.Y.S.2d 790, 199 A.D.2d 889 (1993);
Colonial Dodge, Inc. v. Chrysler
Corporation, 11 F.Supp.3d 737, 750-51
(D.Md. 1996); see also People v.
LeGrand, 439 N.Y.S.2d 695, 81 A.D.2d
945 (1981) (credit card vouchers and
receipts held to be “written
instruments” for purposes of state
forgery statute).

While the use of the Internet for
campaign contributions does not entail
a “‘written instrument” in the traditional
sense, this does not foreclose its use for
this purpose. The Commission stated in
AO 1995-9 that, in order to be valid
under the FECA, electronic transactions
of this nature must entail the creation
and maintenance of a complete and
reliable “paper trail” for recordkeeping,
disclosure, and audit purposes. The
campaign can then print out these forms
as required. Please note that the
Commission is not requiring campaigns
to print out these records at the time
they are received, but only that they be
kept in a form which will allow them to
be printed out as needed.

Section 9034.2(c) Definition of Signature

The Commission is revising paragraph
(c) of section 9034.2 to clarify that the
term signature means, in the case of a
contribution by a credit or debit card,
either an actual signature by the
cardholder who is the donor on a
transaction slip or other writing, or in
the case of such a contribution made
over the Internet, the full name and card
number of the cardholder who is the
donor, entered and transmitted by the
cardholder.

The Commission does not believe that
the term signature can be extended to
telephone transactions where the only
record is being created wholly by the
recipient committee. While the use of
electronic signatures is becoming
increasingly common, it is universally
understood that it is the signatory’s (in
this case, the donor’s) act of entering his
or her name that represents a legal act.
However, if the committee sends out a

voucher and receives a contributor-
signed return of the voucher, or obtains
some other verification of the
contribution from the contributor, the
credit card contribution initially
approved over the telephone could then
be matched.

Section 9034.2(c)(8) Credit and Debit
Card Contributions, Including Those
Made Over the Internet

Section 9034.2(c)(8)(i) General
Requirement

This section establishes the
requirements for matching credit and
debit card contributions, including
those received over the Internet. It
generally states at paragraph (c)(8)(i)
that such contributions are matchable,
provided that the requirements of 11
CFR 9034.2(b) concerning a written
instrument and of 11 CFR 9034.2(c)
concerning a signature are satisfied. As
explained above, it excludes telephone
transactions where the only record is
being created wholly by the recipient
committee.

Section 9034.2(c)(8)(ii) Prohibited
Contributions

The new rules state at paragraph
(c)(8)(ii) that credit card and debit card
contributions will be matched, if
evidence is submitted by the committee
that the contributor has affirmed that
the contribution is from personal funds
and not from funds otherwise
prohibited by law.

In order to comply with this
provision, a committee should take
steps to insure that controls and
procedures are in place to minimize the
possibility of contributions by foreign
nationals, by Federal Government
contractors, and by labor organizations,
or by an individual using corporate or
other business entity credit accounts.
Such controls and procedures should
also help the recipient committee
identify contributions made by the same
individual using different or multiple
credit card accounts; and contributions
by two or more individuals who are
each authorized to use the same
account, but where the legal obligation
to pay the account only extends to one
(or more) of the card holders, and not
to all of them.

In Advisory Opinion 1999-9 the
requester outlined numerous steps and
procedures that campaign intended to
take to screen for prohibited and
excessive contributions. In Advisory
Opinion 1995-9 the Commission
approved other specific procedures for
this purpose. While these regulations do
not mandate all of these procedures,
campaigns are still required to make

reasonable efforts to prevent receipt of
prohibited or excessive contributions. In
Advisory Opinion 1999-9, for instance,
to screen further for corporate or
business entity cards, the committee
explained that it intended to take
advantage of the fact that corporate or
business entity credit cards are
generally billed directly to the entity’s
offices, rather than to an individual’s
home. If the billing and residential
addresses provided by the prospective
donor were different, the committee’s
web site would display a message
noting the discrepancy and reminding
the donor that it cannot accept
contributions made on corporate or
business entity credit cards, or on any
card that does not represent the
contributor’s own personal funds. It was
noted at the Commission’s public
hearing that similar action could be
taken in an effort to bar prohibited
contributions from foreign nationals, if
the residence address was outside the
United States. However, the rules do not
prescribe particular language and
procedures to assure that these concerns
are met.

If contributions are not rejected for
one of the foregoing reasons, soliciting
campaigns present them for payment by
the credit card company or other
servicing entity in the usual manner.
That entity will, in turn, ascertain that
the name, address and other identifying
information provided by the contributor
matches that on record. If so, it will
forward the amount of the contribution,
less applicable fees, to the campaign. In
the case of a debit card transaction, the
financial institution that administers the
account will forward the money to the
campaign without this intermediate
step. The receipt of the money by the
campaign will serve as confirmation
that the financial institution or other
processing entity considers the
transaction to be legal.

Section 9034.3(c) Non-Matchable
Contributions

The Commission is revising section
9034.3(c) to delete from the definition of
non-matchable contributions the term
“credit card transactions,” because it
has determined that credit card
contributions may be matched under the
circumstances set forth in this
document.

Other Issues
Best Efforts

Treasurers of political committees are
required to exercise ‘“best efforts” to
report all contributions, 2 U.S.C. 432(i),
and to include in these reports the
complete identification of each
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contributor whose contributions
aggregate more than $200 per calendar
year. 2 U.S.C. 434(b)(3)(A). For an
individual, “identification” means the
full name, mailing address, occupation
and employer. 2 U.S.C. 431(13). A
contributor’s failure to provide this
information does not bar the recipient
committee from accepting the
contribution, since the FECA requires
only that the committee make “best
efforts” to obtain it. However, the
Commission’s rules at 11 CFR
104.7(b)(2) require the recipient to make
one oral or written follow-up attempt to
obtain the contributor information for
any contribution that exceeds $200 per
calendar year.

The Commission is not revising its
“best efforts” regulations in this
rulemaking because those rules apply to
all categories of political committees,
including presidential campaign
committees that qualify for matching
Federal payments under 26 U.S.C. 9031
et seq. Furthermore, Commission
regulations impose additional
documentation requirements for
matchable contributions whether or not
a presidential campaign has exerted
“best efforts” to obtain the contributor
information that it is required to report
under 2 U.S.C. 434(b)(3)(A). See 11 CFR
9036.1(b)(1)(i) and (ii) and
9036.2(b)(1)(v). Nevertheless, the
Commission notes that the use of
computer technology to solicit and
receive matchable contributions through
the Internet does present new options
for a committee’s compliance with the
“best efforts” rules.

The requesters of both AO 1995-9 and
1999-9 stated that, if a contributor did
not provide the required donor
information, he or she would
immediately receive another message
asking again for the information. Some
witnesses at the public hearing stated
that contributors are more likely to
provide information when prompted to
do so by a computer than they might in
other circumstances. In AO 1995-9, the
Commission determined that, in the
unique case of a contribution received
over the Internet, the request could
consist of an electronic message sent to
the contributor’s e-mail address. Any
such request must be made after the
committee receives the confirmation
discussed above, and must meet the
specific “best efforts” requirements set
forth in 11 CFR 104.7(b)(2).

Credit Card Costs

The Commission has reconsidered the
concern which it expressed in 1983 over
the percentage of credit card
contributions that could be matched,
and determined that the costs of
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processing credit and debit card
contributions should be an allowable
fundraising expense. Several
commenters and witnesses pointed out
that the costs of processing credit card
contributions may be a significantly
smaller cost to the campaign than the
expenses associated with direct mail
solicitations, holding a physical
fundraising event such as a dinner or a
reception, or paying fundraising
consultants.

Retroactive Application

These regulations will have
retroactive application to otherwise
qualified credit and debit card
contributions made on January 1, 1999
and thereafter, unless Congress and the
President disapprove the regulations.
Now that the Commission has
determined that credit and debit card
contributions may be matched, it
believes it is appropriate to retroactively
match such contributions, since many
presidential campaigns will have
engaged in substantial fundraising by
the time these rules take effect. Since
matching funds will not be disbursed
until after the start of the matching
payment period on January 1, 2000, 26
U.S.C. 9032(6), 9037, this provides
ample notice to those campaigns that
wish to utilize this fundraising
approach.

Certification of No Effect Pursuant to 5
U.S.C. 605(b) (Regulatory Flexibility
Act)

The attached final rules will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities. The basis for
this certification is that these
regulations do not affect a substantial
number of entities, and most covered
entities are not “small entities” for
purposes of the Regulatory Flexibility
Act. Therefore the rules would not have
a significant economic effect on a
substantial number of small entities.
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FEDERAL ELECTION COMMISSION

11 CFR Part 9036
[NOTICE 1999-15]
Matching Credit Card and Debit Card

Contributions in Presidential
Campaigns

AGENCY: Federal Election Commission.

ACTION: Final rules and transmittal of
regulations to Congress.

SUMMARY: On June 10, 1999, the
Commission approved new regulations
that allow contributions made by credit
or debit card, including contributions
made over the Internet, to be matched
under the Presidential Primary
Matching Payment Account Act.
““Matchable contributions” are those
which, when received by candidates
who qualify for payments under the
Matching Payment Act, are matched by
the Federal Government. The rules
published today provide general
guidance on the documentation that
must be provided before credit and
debit card contributions will be
matched, and state that more detailed
guidance will be found in the
Commission’s Guideline for
Presentation in Good Order.

DATES: Further action, including the
publication of a document in the
Federal Register announcing an
effective date, will be taken after these
regulations have been before Congress
for 30 legislative days pursuant to 26
U.S.C. 9039(c).

FOR FURTHER INFORMATION CONTACT:
Rosemary C. Smith, Acting Assistant
General Counsel, or Rita A. Reimer,
Attorney, 999 E Street, NW,
Washington, DC 20463, (202) 694—1650
or (800) 424—9530 (toll free).
SUPPLEMENTARY INFORMATION: On June
17, 1999, the Commission published
revisions to its regulations at 11 CFR
9034.2 and 9034.3 to permit the
matching of credit card and debit card
contributions, including contributions
received over the Internet, under the
Presidential Primary Matching Payment
Account Act, 26 U.S.C. 9031 et seq.
(“Matching Payment Act”). 64 FR
32394. In that document the
Commission announced that further
documentation requirements for these
contributions would be addressed in the
Commission’s upcoming rules

Page 530

concerning the public financing of
presidential primary and general
election campaigns. Id. The Commission
is publishing this separate document for
this purpose in order to give the
regulated community the earliest
possible guidance in this area.

Under the Matching Payment Act, if
a candidate for the presidential
nomination of his or her party agrees to
certain conditions and raises in excess
of $5,000 in contributions of $250 or
less from residents of each of at least 20
States, the first $250 of each eligible
contribution is matched by the Federal
Government. 26 U.S.C. 9033, 9034. In
the past, the Commission declined to
match credit card contributions,
although it has permitted campaign
committees to accept them. The
Commission has always held
contributions submitted for matching to
a higher documentation standard
because the matching fund program
involves the disbursement of millions of
dollars in taxpayer funds. However, the
Commission decided earlier this year
such contributions should be matched,
if appropriate safeguards and
procedures were in place to guard
against the receipt of excessive and
prohibited contributions.

On December 16, 1998, the
Commission published a Notice of
Proposed Rulemaking (“NPRM”) in
which it sought comments on a wide
range of issues involved in the public
financing of presidential primary and
general election campaigns. 63 F.R.
69524 (Dec. 16, 1998). Several of those
who commented on the NPRM and
several witnesses who testified at the
Commission’s March 24, 1999 public
hearing on the NPRM urged the
Commission to match qualified
contributions made by credit or debit
card over the Internet. After considering
the comments, testimony and other
relevant material, the Commission
decided to authorize the matching of
such contributions as long as safeguards
were present to limit the possibility of
fraudulent, illegal or excessive
contributions. See Explanation and
Justification to the Federal Election
Commission’s Rules Addressing
Matching Credit Card and Debit Card
Contributions in Presidential
Campaigns, 64 F.R. 32394 (June 17,
1999). The new rules are codified at 11
CFR 9034.2(b) and (c), and 11 CFR
9034.3(c). The Commission also
approved an Advisory Opinion, AO
1999-9, that authorized the matching of
Internet contributions, but made its
approval contingent on the expiration of
the Congressional review period
discussed below.

Section 9039(c) of Title 26, United
States Code, requires that any rules or
regulations prescribed by the
Commission to carry out the provisions
of the Matching Payment Act be
transmitted to the Speaker of the House
of Representatives and the President of
the Senate 30 legislative days before
they are finally promulgated.

The regulations at 11 CFR 9034.2 and
9034.3 on matching credit card and
debit card contributions were sent to
Congress on June 11, 1999. The
legislative review period for those rules
has not yet expired. However, if those
rules are disapproved, then the new
rules at 11 CFR 9036.1 and 9036.2
would not take effect, because they are
a corollary to the earlier rules. The
revisions to 9036.1 and 9036.2 are also
subject to their own legislative review
period, which began when they were
transmitted to Congress on Aug. 2, 1999.

The Commission announced in the
June 17, 1999 document that, unless
Congress and the President enact
legislation disapproving the
amendments to 11 CFR 9034.2 and
9034.3, these changes will apply
retroactively to contributions made on
January 1, 1999 and thereafter. The
same is true of these further regulations.

Explanation and Justification
Section 9036.1 Threshold Submission

This section sets forth the
requirements a candidate must meet in
making the threshold submission to the
Commission, that is, the submission in
which the candidate demonstrates that
the requirements of 26 U.S.C. 9033 and
9034 have been met. The Commission is
adding a new paragraph (b)(7) to this
section, dealing with credit and debit
card contributions, and renumbering
paragraphs (b)(7) and (b)(8) as
paragraphs (b)(8) and (b)(9),
respectively.

The Commission has issued several
Advisory Opinions dealing with the
Internet, see, e.g., AO’s 1995-9, 1995—
35, 1997-16, 1999-7, 1998-22, and
1999-9. It has also initiated a project to
determine the potential impact of the
Internet on various aspects of political
committees’ operations. It has become
clear to the Commission that even
cutting-edge advancements in computer
technology may quickly become
obsolete. Consequently, the Commission
has decided to include the technical
requirements for making these
submissions in its Guideline for
Presentation in Good Order, commonly
known as “PIGO.” Therefore, paragraph
(b)(7) states without further elaboration
that, in the case of a contribution made
by a credit or debit card, including one
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made over the Internet, the candidate
shall provide sufficient documentation
to the Commission to insure that each
such contribution was made by a lawful
contributor who manifested an intention
to make the contribution to the
campaign committee that submits it for
matching fund payments. It further
states that additional information on the
documentation required to accompany
such contributions will be found in
PIGO. This approach will enable the
Commission to update the technical
requirements much more rapidly than
would be possible if these requirements
were to be included in the text of the
rules.

The Commission notes, however, that
PIGO has been incorporated by
reference into the rules, and therefore is
binding on candidates and their
campaigns. 11 CFR 9036.1(b)(7),
9036.2(b). A candidate seeking matching
funds for his or her presidential
campaign must first sign a candidate
agreement that provides, inter alia, that
the candidate and the candidate’s
authorized committee(s) will prepare
matching fund submissions in
accordance with PIGO requirements. 11
CFR 9033.1(a)(9). Contributions
submitted for matching will therefore
not be matched unless these procedures
are followed.

Section 9036.2 Additional
Submissions for Matching Fund
Payments

This section contains information on
how subsequent submissions for
matching fund payments, i.e., those
made after the threshold submission,
should be made. For the most part these
requirements are identical to those for
threshold submissions, except that
additional submissions need not break
down contributions by State, as is
required of threshold submissions.

New paragraph (b)(1)(vii) of this
section is identical to new paragraph 11
CFR 9036.1(b)(7), discussed supra. The
new paragraph reinforces the
requirement found in the introductory
language of paragraph (b) of this section,
which states that all additional
submissions for matching fund
payments shall be made in accordance
with PIGO.

Certification of No Effect Pursuant to 5
U.S.C. § 605(b) (Regulatory Flexibility
Act)

The attached final rules will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities. The basis for
this certification is that these
regulations do not affect a substantial
number of entities, and most of the

5

covered entities are not “‘small entities’
for purposes of the Regulatory
Flexibility Act. Therefore the rules
would not have a significant economic
effect on a substantial number of small
entities.
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Defintion of "Member" of a Membership Organization

Effective Date: November 2, 1999

Federal Register notice: 64 FR 41266
(July 30, 1999)
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FEDERAL ELECTION COMMISSION

11 CFR Parts 100 and 114
[Notice 1999-12]

Definition of “Member” of a
Membership Organization

AGENCY: Federal Election Commission.

ACTION: Final rules and transmittal of
regulations to Congress.

SUMMARY: The Commission has revised
its rules governing who qualifies as a
“member” of a membership
organization. An incorporated
membership organization or labor
organization can solicit contributions
from its members to a separate
segregated fund (‘““SSF”’) established by
the organization, and can include
express electoral advocacy in
communications to its members.
Unincorporated membership
organizations can similarly make
internal communications to their
members but cannot establish SSF’s.
The revisions largely address the
internal characteristics of an
organization that, when coupled with
certain financial or organizational
attachments, are sufficient to confer
membership status.

DATES: Further action, including the
publication of a document in the
Federal Register announcing an
effective date, will be taken after these
regulations have been before Congress
for 30 legislative days pursuant to 2
U.S.C. 438(d).

FOR FURTHER INFORMATION CONTACT: Ms.
Rosemary C. Smith, Acting Assistant
General Counsel, or Ms. Rita A. Reimer,
Attorney, 999 E Street N.W.,
Washington, DC 20463, (202) 694—1650
or (800) 424-9530.

SUPPLEMENTARY INFORMATION: Although
the Federal Election Campaign Act of
1971 as amended (“FECA” or “Act”), 2
U.S.C. 431 et seq., prohibits direct
corporate contributions in connection
with federal campaigns, 2 U.S.C.
441b(a), it permits corporations,
including incorporated membership
organizations, to solicit contributions
from their restricted class to a separate
segregated fund. In the case of
incorporated membership organizations,
the restricted class consists of the
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members of each association, their
executive and administrative personnel,
and their families. These contributions
can be used for federal political
purposes. The Act also allows
membership organizations to
communicate with their members on
any subject, including communications
that include express electoral advocacy.
2 U.S.C. 441b(b)(2)(A), 441b(b)(4)(C).
The Commission’s implementing
regulations defining who is a “member”’
of a membership organization are found
at 11 CFR 100.8(b)(4)(iv) and 11 CFR
114.1(e).

The Commission’s original “member”
rules, which had been adopted in 1977,
were the subject of a 1982 United States
Supreme Court decision, FEC v.
National Right to Work Committee
(“NRWC”), 459 U.S. 196 (1982). In 1993,
following a series of advisory opinions
in this area, the Commission revised the
text of the rules to reflect that decision.
58 FR 45770 (Aug. 30, 1993), effective
Nov. 10, 1993. 58 FR 59640. The revised
rules were held to be unduly restrictive
by the United States Court of Appeals
for the District of Columbia Circuit in
Chamber of Commerce of the United
States (““Chamber”’) v. FEC, 69 F.3d 600
(D.C. Cir. 1995), amended on denial of
rehearing, 76 F.3d 1234 (D.C. Cir. 1996).
This rulemaking followed.

History of the Rulemaking

On February 24, 1997, the
Commission received a Petition for
Rulemaking from James Bopp, Jr., on
behalf of the National Right to Life
Committee, Inc. The Petition urged the
Commission to revise its member rules
to reflect the Chamber decision. The
Commission published a Notice of
Availability (“NOA”’) in the Federal
Register on March 29, 1997, 62 F.R.
13355, and received two comments in
response.

On July 31, 1997, the Commission
published in the Federal Register an
Advance Notice of Proposed
Rulemaking (“ANPRM”’) addressing
these rules. 62 FR 40982. Because the
Chamber decision, the petition for
rulemaking, and the comments received
in response to the NOA provided few
specific suggestions as to how the rules
should be amended to comport with the
decision, the Commission did not
propose specific amendments to the
rules. Rather, it sought general guidance
on the factors to be considered in
determining the existence of this
relationship. The Commission received
14 comments in response to the
ANPRM.

On December 22, 1997, the
Commission published a Notice of
Proposed Rulemaking (“NPRM”) on this
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matter, 62 FR 66832, and received 22
comments in response. On April 29,
1998, the Commission held a public
hearing on this rulemaking at which 10
witnesses testified.

The 1997 NPRM sought comments on
three alternative proposals, referenced
as Alternatives A, B, and C. None of the
alternatives proposed any changes to the
three preliminary requirements, or to
the provisions in the current rules that
recognize as members persons who have
a stronger financial interest in an
organization than the payment of annual
dues, such as those who own or lease
seats on stock exchanges or boards of
trade. 11 CFR 100.8(b)(4)(iv)(B)(1),
114.1(e)(2)(i), AO 1997-5.

Under Alternative A, all persons who
paid $50 in annual dues or met
specified organizational attachments
would be considered members. The
NPRM suggested such attachments as
the voting rights contained in the
current rules; the right to serve on
policy-making boards of the
organization; eligibility to be elected to
the governing positions in the
organization; and the possibility of
disciplinary action against the member
by the organization. A lesser dues
obligation coupled with weaker
organizational attachments would also
be sufficient for this purpose.

Alternative B distinguished between
the types of organizations addressed by
the Chamber decision, i.e., those formed
to further business or economic interests
or to implement a system of self-
discipline or self-regulation within a
line of commerce; and ideological,
social welfare, and political
organizations. Persons paying any
amount of annual dues would be
considered members of the first category
of organizations, while annual dues of
$200 or more would be required for
membership in the second category,
unless the purported members had the
same voting rights required by the
current rule.

Under Alternative C, an organization
that qualified as a membership
organization by meeting the three
preliminary requirements could
consider as members all persons who
paid the amount of annual dues set by
the organization, regardless of amount.

The 1997 NPRM also proposed that
direct membership in any level of a
multi-tiered organization be construed
as membership in all tiers of the
organization for purposes of these rules.

As was the case with the ANPRM, the
comments and testimony received in
response to the NPRM expressed a wide
range of views—there was no consensus
on how best to address this situation.
After further consideration, the

Commission sought comments on a
slightly different approach, one that
would address more fully the attributes
of membership organizations, in
addition to members’ required financial
or organizational attachments. The
Commission accordingly published a
second NPRM that focused primarily on
characteristics of membership
organizations. 63 F.R. 69224 (Dec. 16,
1998).

The Commission received 25
comments in response to the second
NPRM. Commenters included the
Alliance for Justice; the American
Federation of Labor and Congress of
Industrial Organizations (“AFL-CIO”);
the American Federation of State,
County and Municipal Employees
(“AFSCME”); the American Hotel and
Motel Association (“AH&MA”); the
American Medical Association; the
Americans Back in Charge Foundation;
the American Society of Association
Executives (“ASAE”); Peter A.
Bagatelos; Camille Bradford; the Hon.
Thomas M. Davis; the Free Speech
Coalition; Harmon, Curran, Spielberg &
Eisenberg; the Internal Revenue Service;
the James Madison Center for Free
Speech; the National Association of
Business Political Action Committees
(“NABPAC”); the National Association
of Realtors; the National Citizens Legal
Network (“NCLN”); the National
Education Association (“NEA”); the
National Lumber and Building Material
Dealers Association (“NLBMDA”); the
National Right to Work Committee; the
National Rural Electric Cooperative
Association; the National Telephone
Cooperative Association; Vigo G.
Nielsen, Jr.; Daniel M. Schember; and
the United States Chamber of
Commerce.

The Commission held a hearing on
this NPRM on March 17, 1999, at which
13 witnesses testified. Witnesses
included representatives of the Alliance
for Justice; the AFL-CIO; AFSCME;
AH&MA; the Americans Back in Charge
Foundation; ASAE; the Free Speech
Coalition; the James Madison Center for
Free Speech; NABPAC; NCLN; NEA;
Ms. Bradford; and Mr. Schember.

Explanation and Justification

Background

In its NRWC decision, the Supreme
Court rejected an argument by a
nonprofit, noncapital stock corporation,
whose articles of incorporation stated
that it had no members, that it should
be able to treat as members individuals
who had at one time responded, not
necessarily financially, to an NRWC
advertisement, mailing, or personal
contact. The Supreme Court rejected
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this definition of “member,” saying that
to accept it “‘would virtually excise from
the statute the restriction of solicitation
to ‘members.”” 459 U.S. at 203. The
Court determined that “members” of
nonstock corporations should be
defined, at least in part, by analogy to
stockholders of business corporations
and members of labor unions. Viewing
the question from this perspective
meant that “some relatively enduring
and independently significant financial
or organizational attachment is required
to be a ‘member’ ”* for these purposes.
Id. at 204. The NRWC’s asserted
members did not qualify under this
standard because they played no part in
the operation or administration of the
corporation, elected no corporate
officials, attended no membership
meetings, and exercised no control over
the expenditure of their contributions.
Id. at 206. The 1993 revisions to the
Commission’s rules were intended to
incorporate this standard.

The Current Rules

The current rules require an
organization to meet three preliminary
requirements before it can qualify as a
membership organization. These
requirements are that it (1) expressly
provide for “members” in its articles
and by-laws; (2) expressly solicit
members; and (3) expressly
acknowledge the acceptance of
membership, such as by sending a
membership card or including the
member on a membership newsletter
list. 11 C.F.R. 100.8(b)(4)(iv)(A),
114.1(e)(1). If these preliminary
requirements are met, a person may
qualify as a member either by having a
significant financial attachment to the
membership organization (not merely
the payment of dues), or the right to
vote directly for all members of the
organization’s highest governing body.
However, in most instances a
combination of regularly-assessed dues
and the right to vote directly or
indirectly for at least one member of the
organization’s highest governing body is
required. The term “membership
organization” includes membership
organizations, trade organizations,
cooperatives, corporations without
capital stock, and local, national and
international labor organizations that
meet the requirements set forth in these
rules.

The Chamber of Commerce Decision

The United States District Court for
the District of Columbia held that the
current rules were not arbitrary,
capricious or manifestly contrary to the
statutory language, and therefore
deferred to what the court found to be

a valid exercise of the Commission’s
regulatory authority. Chamber of
Commerce of the United States v. FEC,
Civil Action No. 94-2184 (D.D.C. Oct.
28, 1994) (1994 WL 615786). However,
the Court of Appeals for the D.C. Circuit
reversed this ruling.

The case was jointly brought by the
Chamber of Commerce and the
American Medical Association
(“AMA”), two organizations that do not
provide their asserted “members” with
the voting rights necessary to confer this
status under the current rules. The
appellate court held that the ties
between these members and the
Chamber and the AMA are nonetheless
sufficient to comply with the Supreme
Court’s NRWC criteria, and therefore
concluded that the Commission’s rules
are invalid because they define the term
“member” in an unduly restrictive
fashion. 69 F.3d at 604.

The Chamber is a nonprofit
corporation whose members include
3,000 state and local chambers of
commerce, 1,250 trade and professional
groups, and 215,000 “direct business
members.” The members pay annual
dues ranging from $65 to $100,000 and
may participate on any of 59 policy
committees that determine the
Chamber’s position on various issues.
However, the Chamber’s Board of
Directors is self perpetuating (that is,
Board members elect their successors);
so no member entities have either direct
or indirect voting rights for any
members of the Board.

The AMA challenged the exclusion
from the definition of member 44,500
“direct” members, those who do not
belong to a state medical association.
Direct members pay annual dues
ranging from $20 to $420; receive
various AMA publications; and
participate in professional programs put
on by the AMA. They are also bound by
and subject to discipline under the
AMA'’s Principles of Medical Ethics.
However, since state medical
associations elect members of the
AMA'’s House of Delegates, that
organization’s highest governing body,
direct members do not satisfy the voting
criteria set forth in the current rules.

The Chamber court, in an Addendum
to the original decision, noted that the
Commission “still has a good deal of
latitude in interpreting”” the term
“member.” 76 F.3d at 1235. However, in
its original decision, the court held the
rules to be arbitrary and capricious as
applied to the Chamber, since under the
current rules even those paying
$100,000 in annual dues cannot qualify
as members. As for the AMA, the rule
excludes members who pay up to $420
in annual dues and, among other

organizational attachments, are subject
to sanctions under the Principles of
Medical Ethics. The court explained
that this latter attachment “might be
thought, [] for a professional, [to be] the
most significant organizational
attachment.” 69 F.3d at 605 (emphasis
in original).

Section 100.8(b)(4) Membership
Organizations

First, the Commission has replaced
the term “membership association”
wherever it appears in this section with
the term “membership organization.”
The Commission believes it is
appropriate to refer to the covered
entities as “membership organizations”
because that is the term used in the Act.
See, 2 U.S.C. 431(9)(B)(iii) and
441b(b)(4)(C). “Membership
organization” is also referred to in 11
CFR 100.8(b)(4), which describes the
entities entitled to the “internal
communication” exception to the Act’s
definition of expenditure.

The NPRM proposed adding
unincorporated associations to the
definition of membership organizations,
for purposes of 11 CFR 100.8 only. The
comments on this proposal were mixed.
Some supported the idea, while others
argued against it, saying that it might
exceed the Commission’s authority by
blurring the statutory distinction
between corporations and other entities
contained in the FECA.

The Commission is expanding the
definition of membership organization
to include unincorporated associations
because it believes this is consistent
with congressional intent. It is clear
from the placement of the exception at
2 U.S.C. 431(9)(B)(iii), i.e., in the Act’s
“definition” section, that Congress
intended to allow noncorporate and
non-labor union organizations to avail
themselves of the internal membership
communication exception. By including
the internal communications exception
in the definition of “‘expenditure,” the
statute allows noncorporate and non-
union membership organizations to
communicate with their members
without subjecting them to the normal
prohibitions and reporting
requirements.

Paragraph (b)(4) lists the types of
entities entitled to the expenditure
exemption and the types of
communications (i.e., express advocacy)
that an exempted organization may
engage in without those
communications being classified as an
expenditure. It currently states that
entities “‘organized primarily for the
purpose of influencing the nomination
for election, or election, of any
individual to Federal office” are not
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entitled to the membership
communications exemption.

The Commission has decided to move
this language to new paragraph 11 CFR
100.8(b)(4)(iv)(A)(6), the provision in 11
CFR 100.8 that explicitly defines a
“membership organization.”” This
change insures that organizations
primarily organized to influence a
Federal election cannot, by definition,
be classified as membership
organizations under the Act.

The NPRM proposed further revising
this section to include only
communications “subject to the
direction and control of [the
membership organization] and not any
other person.” Several commenters
expressed concern that this provision
could infringe on constitutionally
protected free speech rights, and lead to
unwarranted Commission intrusion into
an organization’s internal workings. The
Commission is not including this
language in the final rule because it has
determined that the current language,
which encompasses “[a]ny cost incurred
for any communication by a
membership organization to its
members,” sufficiently addresses its
concern that an organization not be used
as a conduit by a candidate or other
outside entity seeking to influence
unlawfully a Federal election.

Section 100.8(b)(4)(iv)(A) Attributes of
Membership Organizations

Paragraph (b)(4)(iv)(A) of this section
addresses the attributes of membership
organizations. Since the purpose of the
Act’s “membership communications”
exception is to allow bona fide
membership organizations to engage in
political communications with their
members, these rules are intended to
prevent individuals from establishing
“sham” membership organizations in an
effort to circumvent the Act’s
contribution and expenditure limits. For
this reason, the Commission believes it
is appropriate to focus on the structure
of the membership organization as well
as on who qualifies as a member.

Accordingly, revised paragraph (A)(1)
states that a membership organization
shall be composed of members vested
with the power and authority to operate
or administer the organization pursuant
to the organization’s articles, bylaws,
constitution or other formal
organizational documents. The
Commission believes it is axiomatic that
membership organizations should be
composed of members, and that
members should have the power to
operate or administer the organization.
This language is a combination of that
contained in proposed paragraphs (A)(1)
and (A)(3) of the December, 1998 NPRM
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(63 F.R. 69224). Proposed paragraph
(A)(3) of the December, 1998 NPRM
required that the organization “be self
governing, such that the power and
authority to direct and control the
organization is vested in some of all
members.” The phrases “self-
governing” and “‘direct and control”
were removed in favor of the revised
language noted above. The Commission
notes that organizations would be able
to delegate administrative and related
responsibilities to smaller committees or
other groups of members; the new rule
does not require that all members
approve all organization actions.
Additionally, membership organizations
with self-perpetuating boards of
directors will be considered to have met
this requirement if all members of the
board are themselves members of the
organization, as long as the organization
has chosen this structure and it meets
all other requirements of these
regulations.

With regard to the requirement in
paragraph (A)(2) that the qualifications
and requirements for membership be
expressly stated, the Commission notes
that this provision would not preclude
the organizational documents from
delegating the responsibility to set
specific requirements, such as the
amount of dues or other qualifications
or requirements, to the board of
directors or other committees or groups
of members.

The term ““constitution” was also
added to paragraphs (A)(1), (A)(2) and
(A)(3) as a “formal organizational
document” in response to several
comments noting that many
membership organizations considered
constitutions to be their primary
organizing document.

One commenter asked the
Commission to drop the requirement
that membership organizations “shall be
composed of members,” arguing that
some membership organizations include
non-members and might find it difficult
to distinguish between the two. Since
the FECA specifically refers to
“members,” and limits communications
and solicitations to members, the
Commission believes it is appropriate to
include this requirement in the rules.
Please note, this does not mean that
organizations that permit non-members
to participate in certain aspects of their
operations will lose their status as a
membership organization pursuant to
the FECA, although they cannot solicit
from or send express advocacy
communications to such non members.

Some commenters pointed out that
covered organizations may have to
amend their bylaws to comply with
these new requirements; and that this

can be a lengthy process for those
organizations which, for example, must
approve the proposed changes at
consecutive annual meetings. The
Commission may consider such
organizations to be in compliance with
these rules while steps are underway, in
accordance with the organization’s
rules, to come into compliance,
assuming that the other requirements of
the rules are met, as long as necessary
changes are made at the first
opportunity available under the
organization’s rules.

Revised paragraph (A)(3) states that
membership organizations shall make
their articles, bylaws or other formal
organizational documents available to
their members. As noted above, the
Supreme Court’s language in the NRWC
decision, 459 U.S. at 204, pointed to the
need for members of membership
organizations to have “relatively
enduring and independently significant
financial or organizational attachments”
to the organization. Those attachments
can hardly be meaningful if the
members are unaware of their rights and
obligations. This requirement is
therefore a corollary to that found at
revised paragraph (A)(1), that members
constitute the organization.

The NPRM proposed that such
documents be made “freely” available
to members, a term some commenters
thought implied that the documents
would have to be provided free of
charge. They argued that this could
prove costly for small organizations
with lengthy organizational documents.

The Commission did not intend by its
use of the word “freely” to indicate that
the documents would have to be made
available “free of charge.” Rather,
organizations may impose reasonable
copying and delivery fees for this
service. They may also make these
documents available at their
headquarters or other offices, where
members choosing to do so may consult
and copy them.

Labor organizations also asserted that
the Commission has no authority to
impose requirements in addition to
those contained in the Labor-
Management Reporting and Disclosure
Act of 1959 (“LMRDA”) and other
Federal labor laws. The Commission
believes that the revised rules largely
comport with the LMRDA'’s
requirements. However, the FECA and
the Federal labor laws were enacted for
different purposes, and the Commission
cannot be bound by other statutes that
would limit its authority in enforcing
and interpreting the FECA.

New paragraphs (A)(4) and (5) contain
the two preliminary requirements that
formerly appeared in paragraphs (A)(2)
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and (3). These paragraphs state that
membership organizations shall
expressly solicit members, and
expressly acknowledge the acceptance
of membership, such as by sending a
membership card or including the
member on a membership newsletter
list. New paragraph (A)(4) has been
revised slightly to clarify that an
organization must expressly solicit
persons to become members of the
organization.

New paragraph (A)(6) contains the
language moved from the introductory
text of 11 CFR 100.8(b)(4), supra. It
states that organizations primarily
organized for the purpose of influencing
the nomination for election, or election,
of any individual for Federal office
cannot qualify as membership
organizations for purposes of these
rules.

Section 100.8(b)(4)(iv)(B) Definition of
“member”’ of a membership
organization

The Commission interprets the
Supreme Court’s requirement in the
NRWC decision that members of
membership organizations have a
“relatively enduring and independently
significant financial or organizational”
attachment, supra, to mean that
members must have a long term and
continuous bond with the organization
itself. The new rules define this as
either a meaningful ownership or
investment stake; the payment of dues
on a regular basis; or direct participatory
rights in the governance of the
organization.

The introductory language of
paragraph (b)(4)(iv)(B), which states that
members must satisfy the requirements
for membership in a membership
organization and affirmatively accept
the organization’s invitation to become
a member, has not been changed. Nor
has paragraph (B)(1), which confers
membership on those having some
significant financial attachment to the
organization, such as a significant
investment or ownership stake.

One commenter objected to this
provision, saying that it would allow
wealthy individuals and other entities
to purchase memberships, and that the
payment of dues should be sufficient for
this purpose. However, this provision
addresses the situation where a member
may pay several hundred thousand
dollars to purchase a seat on a stock
exchange, for example, but does not pay
dues.

Paragraph (B)(2) requires members to
pay membership dues at least annually,
of a specific amount predetermined by
the organization. Commenters largely
agreed with the Commission’s proposal

not to set any minimum amount of dues,
because this varies so widely from
organization to organization. The term
“‘at least” has been added to the
language proposed in the NPRM to
address situations where dues are paid
more frequently, i.e., bi-weekly or
monthly, as is true of most labor
organizations.

Several commenters expressed
concern over the annual dues
requirement, noting that, despite an
organization’s best efforts, not all
members renew their memberships
within a twelve-month period. These
commenters raised the question of
whether the annual dues standard
would require organizations to exclude,
for FECA purposes, any members who
are late in paying dues. As long as
organizations maintain and enforce an
annual (or more frequent) dues
requirement, payments within a flexible
window or subject to a reasonable grace
period would meet this requirement.

Paragraph (B)(3) defines significant
organizational attachment to include (i)
the affirmation of membership on at
least an annual basis, and (ii) direct
participatory rights in the governance of
the organization. The regulation cites as
examples of such rights the right to vote
directly or indirectly for at least one
individual on the membership
organization’s highest governing board;
the right to vote on policy questions
where the highest governing body of the
membership organization is obligated to
abide by the results; the right to approve
the organization’s annual budget; or the
right to participate directly in similar
aspects of the organization’s
governance.

The Commission notes that these
requirements apply only to those
members who do not pay annual dues,
or whose financial attachment to the
organization is not a significant
investment or ownership stake. This
allays the concern of some commenters
that, as the proposal was originally
drafted, members might be required to
annually affirm their membership in
addition to paying annual dues.

As with the annual dues requirement,
the Commission intends to give
organizations some flexibility in
interpreting the phrase “annual
affirmation.” For example, such
activities as attending and signing in at
a membership meeting or responding to
a membership questionnaire would
satisfy this requirement. The
organization would not have to send out
a mailing form for this purpose unless
a member did not pay dues and had no
other significant contact with the
organization over the period in
question.

Several commenters objected to the
annual affirmation requirement
proposed in the NPRM, and the
Commission has substantially loosened
this in an effort to address their
concerns. It has not eliminated it
entirely, however, because the
Commission is bound by the Supreme
Court’s requirement that there be a
significant or relatively enduring
attachment between the member and the
organization.

Section 100.8(b)(4)(iv)(C) Case-by-case
Determinations

The Commission is revising paragraph
(b)(4)(iv)(C) of this section, which
provides for case-by-case
determinations of membership status
through the advisory opinion (“AQ”)
process for those who do not precisely
meet the requirements set forth in
paragraph (B), to specifically state that
it applies to retired members, in
addition to the student and lifetime
members addressed in the former
version.

The NPRM proposed adding new
paragraph (b)(4)(iv)(D) to address the
status of retired union members who
had paid dues for a period of at least ten
years. Some unions commented that
they could not easily determine which
retired members met this criterion.
Other commenters urged the
Commission to treat all retired members
the same, regardless of whether they
had retired from a union or from some
other organization.

It is apparent from these comments
that membership organizations have a
wide range of relationships with their
retired members. For this reason the
Commission has decided that it is best
to address this situation through the
advisory opinion process, as is true of
student, lifetime, honorary and similar
member categories. In addition, please
note that the Commission has addressed
the question of retired members in AOs
1995-14, 1995-13, and 1987-5, which
continue to provide guidance to
similarly-situated organizations.

For instance, the most permissive
advisory opinion, AO 1987-5, approved
a life membership policy including
members who had paid dues for ten
years and reached age 65. That opinion
also involved the retention of voting
rights, which would not be essential
under the new rules. These new rules
include separate annual dues and
organizational attachment tests as
alternatives. Members who possess the
requisite voting rights and affirm
membership at least annually would
qualify as members regardless of
whether they ever paid dues.
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Section 100.8(b)(4)(iv)(D) Labor
Organizations

This provision, which has not been
revised, states that, notwithstanding the
requirements of paragraphs
(b)(4)(iv)(B)(1) through (3) of this
section, members of a local union are
considered to be members of any
national or international union of which
the local union is a part and of any
federation with which the local,
national, or international union is
affiliated.

The NPRM proposed deleting this
language and replacing it with the
provision relating to retired union
members that has now been
incorporated into the case-by-case
determination process. At the time the
NPRM was published, the Commission
believed that unions with several
organized levels would fall within the
provisions relating to multi-tiered
organizations contained in new
paragraph 100.8(b)(4)(iv)(E) of this
section, infra. However, some of the
labor organizations that commented
pointed out that their particular
organizational structure did not
precisely fit this model. The
Commission is therefore retaining the
current language to insure that unions
continue to be treated as Congress
intended in drafting this portion of the
FECA. See FEC v. Sailors’ Union of the
Pacific Political Fund, 824 F. Supp. 492,
495 (N.D. Cal. 1986), aff’d 828 F.2d 502
(9th Cir. 1987).

Section 100.8(b)(4)(iv)(E) Multi-tiered
Organizations

This provision, which was originally
proposed in the 1997 NPRM, states that,
in the case of a membership
organization which has a national
federation structure or has several
levels, including, for example, national,
state and/or local affiliates, a person
who qualifies as a member of any entity
within the federation or of any affiliate
by meeting the requirements of
paragraphs (b)(4)(iv)(B) (1), (2), (3), or
(4) of this section, shall also qualify as
a member of all affiliates for purposes of
these rules. It further states that the
factors set forth in the Commission’s
affiliation rules at 11 CFR 100.5(g)(2),
(3) and (4) shall be used to determine
whether entities are affiliated for
purposes of this paragraph.

The commenter who first
recommended this approach noted that
a person who joins one tier of a multi-
tiered organization clearly demonstrates
an intention to associate with the entire
organization. This new approach will
also make enforcement easier and
prevent what could otherwise be a large
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number of requests for advisory
opinions from multi-tiered
organizations. No comments were
received opposing this change.

Section 100.8(b)(4)(iv)(F) Inapplicability
of State Law

Paragraph (b)(4)(iv)(F) provides that,
for purposes of these rules, the status of
a membership organization shall be
determined pursuant to paragraph
(b)(4)(iv) of this section and not by
provisions of State law governing
unincorporated associations, trade
associations, cooperatives, corporations
without capital stock or labor
organizations. Several commenters
objected to this proposal, arguing that
the Commission should defer to State
law in this area.

Where an organization does not have
“members” under that definition of
state law, the right to vote for directors,
and to exercise other rights normally
given to members, is typically vested in
the directors themselves. The board of
directors thus elects its own successors,
and in that sense is a self-perpetuating,
autonomous board.

State law, however, also typically
gives an organization that elects not to
have “members” as defined by state law
the right to have other persons affiliated
with the organization under such terms
and conditions as the organizational
documents or directors provide, and to
call those persons “members” if the
organization wishes to do so. In that
circumstance, if the terms and
conditions of membership satisfied
these regulations, those persons would
be “members” for purposes of the
FECA, even if they were not “members”
as defined under state law.

The Commission does not believe that
the vagaries of state law should
determine whether or not an
organization has members for purposes
of the FECA. Therefore, the regulations
make it clear that the determination of
whether an organization has members
for purposes of the FECA will be
determined under these regulations, and
not by the definitions of state law that
may either include or exclude persons
as members of an organization for
reasons unrelated to the FECA.

Section 114.1(e) Definition of
Membership Organization for Purposes
of Corporate and Labor Organization
Activity

Revised section 114.1(e) is identical to
revised section 100.8(b)(4)(iv). Please
note, however, that the reference to
unincorporated associations which
appears in revised 11 CFR 100.8(b)(4)
applies only to Part 100 and not to Part
114, since part 114 addresses only

activities by corporations and labor
organizations.

Section 114.8(g) Federations of Trade
Associations

As was the case with rural
cooperatives, the 1998 NPRM proposed
the repeal of 11 CFR 114.8(g), relating to
federations of trade associations,
because it believed these provisions
would be encompassed by the proposed
multi-tier language. While no
commenter addressed this change, the
Commission notes that parts of this
section address additional issues that
are beyond the scope of the present
rulemaking. For example, there is a
difference in the trade association
context between the groups that can be
solicited for contributions to the trade
association’s SSF and those who can get
other election-influencing messages that
are not SSF solicitations. For this
reason, the Commission is retaining the
current language without revision.

Other Issues

Rural Cooperatives

The Commission’s rules at 11 CFR
114.7(k) allow certain rural cooperatives
to, inter alia, solicit from and make
express advocacy electoral
communications to not only their own
members, but the members of the
cooperative’s regional, state or local
affiliates. The 1998 NPRM proposed
repealing this provision and addressing
this situation through 11 CFR
100.8(b)(4)(iv)(E), the general multi-
tiered organization provision discussed
above. However, one of the rural electric
cooperatives that commented stated that
the structure of most rural cooperatives
does not readily correspond to the
multi-tiered model envisioned in that
section. The Commission is therefore
retaining 11 CFR 114.7(k), to insure
continued coverage of rural cooperatives
under these rules.

Advisory Opinions Superseded

AO 1991-24 addressed the efforts of
the Credit Union National Association,
Inc. (“CUNA”) and the Wisconsin
Credit Union League to make partisan
communications across multiple tiers of
the organization. While the Commission
approved the proposed procedures,
these rules increase the options
available to these and comparably
situated multi tiered organizations. In
AQ 1993-24, the Commission
determined that certain persons were
not members of the National Rifle
Association for purposes of the former
rules because they did not have the
required voting rights. The new rules
supersede that portion of the AO that
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requires voting rights to establish
membership.

The Regulatory Flexibility Act

One commenter disputed the
Commission’s certification under the
Regulatory Flexibility Act, 5 U.S.C.
605(b), in the NPRM that the proposed
rule would not have a significant
economic impact on a substantial
number of small entities. While the
Commission does not concur with that
assessment, it nevertheless has taken
steps to allay this commenter’s concerns
by clarifying that (1) organizations may
charge reasonable copying and mailing
fees for making their organizational
documents available to their members;
and (2) organizations may follow their