
FEDERAL ELECTION COMMISSION 
WASHINGTON, D.C. 20463 

VIA ELECTRONIC & CERTIFIED MAIL 

Paul Rolf Jensen 
Jensen & Associates, APC 
650 Town Center Drive, Twelfth Floor 
Costa Mesa, CA 92626 

September 18, 2012 

Re: Governor Gary Johnson and Judge James Gray (LRA 905) 

Dear Mr. Jensen: 

The Commission has considered the response filed on behalf of your clients, 
Governor Gary Johnson and Judge James Gray, the nominees of the Libertarian Party for 
the offices of President and Vice President to the Commission's initial determination set 
forth in the Notice- Initial Determination on Eligibility and Entitlement. On 
September 18, 2012, the Commission made a final determination that Governor Johnson 
and Judge Gray do not meet all applicable conditions for eligibility to receive payments 
under 11 C.P.R. § 9004.2, and therefore are not entitled to receive any pre-election 
payments of public funds for the general election pursuant to 26 U.S.C. § 9004(a) and 
11 C.P.R. § 9004.2. 

Enclosed is a Statement of Reasons that sets forth the legal and factual basis for 
the Commission's final determination. See 11 C.P.R.§ 9005.1. Judicial review of the 
Commission' s determination is available pursuant to 26 U.S.C. § 9011. If you have any 
questions regarding the Commission's determination, you may contact me at (202) 694-
1650. 

Enclosure 



BEFORE THE FEDERAL ELECTION COMMISSION 

In the Matter of ) 
) 

Final Determination on Eligibility and 
Entitlement for General Election Public 
Funds - Governor Gary Johnson and 
Judge James Gray 

) LRA 905 
) 
) 
) 

CERTIFICATION 

I, Shawn Woodhead Werth, Secretary and Clerk of the Federal Election 

Commission, do hereby certify that on September 18, 2012, the Commission 

decided by a vote of 6-0 to take the following actions in the above-captioned 

matter: 

1. Make a final determination that Governor Gary Johnson and Judge 
James Gray do not meet all applicable conditions for eligibility to 
receive payments under 11 C.F.R. §9004.2, and are not entitled to 
receive any pre-election payments of public funds for the general 
election pursuant to 26 U.S. C. § 9004(a) and 11 C.F.R. § 9004.2. 

2. Approve the Statement of Reasons, as recommended in the General 
Counsel's Memorandum dated August 29, 2012, subject to replacing 
"twice" with "in two ways" on page 7 as agreed to via email. 

3. Approve the appropriate letter. 

Commissioners Bauerly, Hunter, McGahn II, Petersen, Walther, and 

Weintraub voted affirmatively for the decision. 

Attest: 

Secretary and Clerk of the ommission 



BEFORE THE FEDERAL ELECTION COMMISSION 

In the Matter of 
Governor Gary Johnson and 
Judge James Gray 

) 
) 
) 

LRA#905 

STATEMENT OF REASONS IN SUPPORT OF FINAL DETERMINATION ON 
ELIGIBILITY AND ENTITLEMENT 

I. SUMMARY OF FINAL DETERMINATION 

The Federal Election Commission ("Commission") made a final determination on 

September 18, 2012, that Governor Gary Johnson and Judge James Gray, the nominees of 

the Libertarian Party for the offices of President and Vice President, respectively, are not 

entitled to receive any pre-election payments of public funds for the general election 

pursuant to 26 U.S.C. § 9004(a) and 11 C.F.R. § 9004.2. See 11 C.F.R. § 9005.1(b)(1). 

The candidates do not meet the requirements for pre-election payments of public funds 

because neither the Libertarian Party nor these individual candidates received 5% or more 

of the vote in the previous presidential general election. See 26 U.S.C. § 9004(a)(2), 

9002(7) and (8); 11 C.F.R. §§ 9004.2, 9002 .7, 9002.8. This Statement of Reasons sets 

forth the legal and factual basis for the Commission's final determination. 

II. BACKGROUND 

On June 15, 2012, Governor Gary Johnson and Judge James Gray, (the 

"candidates"), the nominees of the Libertarian Party for the offices of President and Vice 

President, respectively, submitted a letter of candidate and committee agreements and 

certifications ("9003 letter") applying for public funds for the general election. 

Attachment 1. In a letter dated June 14, 2012 accompanying the candidates' 9003 letter, 
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counsel argues that the candidates are entitled to receive public funds under 26 U.S.C. 

§ 9004(a)(2)(A) in the amount of$747,115.34. 1 Attachment 1. 

Commission staff informed counsel that the 9003 letter was deficient in several 

respects, and provided a draft letter for the candidates to complete and submit. The 

candidates submitted an amended 9003 letter dated June 27, 2012, which was received on 

July 5, 2012. Attachment 2. The amended 9003 letter omitted information identifying 

the person entitled to receive payments and the campaign's designated depository, which 

had been included in the original 9003 letter. The Commission concluded that, taken 

together, the 9003 letters are sufficient and the candidates have met all applicable 

conditions for eligibility to receive payments under 11 C.F .R. § 9003.1 and 9003.2. 

The Commission initially concluded, however, that the candidates have not met 

all applicable requirements of 11 C.F.R. § 9004.2 and are therefore not eligible to receive 

pre-election payments of public funds. On August 2, 2012, the Commission made an 

initial determination that Governor Johnson and Judge Gray are not entitled to receive 

any pre-election payments of public funds for the general election pursuant to 26 U.S.C. 

§ 9004(a) and 11 C.F.R. § 9004.2. See 11 C.F.R. § 9005.1(b)(l); Attachment 4. 

The Commission notified the candidates of the initial determination by letter 

dated August 6, 2012. The candidates responded by letter dated August 14, 2012, and 

stated that they "disagree with your initial decision for the reasons stated in our attorney's 

Prior to submitting the 9003 letter, counsel contacted the Commission by letter dated May 8, 2012, 
which set forth the same arguments . Attachment 3. Counsel subsequently informed Commission staff that 
his letter was not an advisory opinion request, but was intended to be a precursor to an application for 
public funds , and that he expected that staff would contact him to inform him of what was required in an 
application. Staff contacted him and referred him to 11 C.F.R. part 9003. 



Governor Gary Johnson and Judge James Gray 
LRA 905 
Page 3 

letter, however, we have nothing further to submit and request that you immediately issue 

your final determination." Attachment 5. 

III. FINAL DETERMINATION- CANDIDATES ARE NOT ENTITLED TO 
PRE-ELECTION PUBLIC FUNDS 

The Commission has considered the arguments incorporated by reference in the 

candidate's response to the initial determination. It now makes a final determination that 

Governor Johnson and Judge Gray, the Libertarian Party nominees for the offices of 

President and Vice President, respectively, are not entitled to receive any pre-election 

payments of public funds for the general election in 2012. In summary, neither the 

Libertarian Party nor these individual candidates received 5% or more of the vote in the 

2008 presidential general election. See 26 U.S.C. § 9004(a)(2), 9002(7) and (8); 

11 C.F.R. §§ 9004.2, 9002.7, 9002.8. The Libertarian Party is not a "minor party" 

because its candidate did not receive 5% or more of the vote in the previous presidential 

general election, and these individual candidates did not run in the previous presidential 

general election.2 See 26 U.S.C. §§ 9004(a)(2), 9002(7) and (8); 11 C.F.R. §§ 9004.2, 

9002.7, 9002.8. 

The Presidential Election Campaign Fund Act, 26 U.S .C. § 9001 et. seq. ("the 

Fund Act") provides two ways that a candidate of a non-major party may be entitled to 

receive pre-election payments of public funds for the general election based on: (1) the 

performance of the candidate's party in the last presidential election, 26 U.S .C. 

§ 9004(a)(2)(A); and (2) the performance of the current presidential candidate, 

The Libertarian Party's former presidential candidate, Bob Barr, received less than 5% of the 
popular vote in the 2008 presidential election. Specifically, Mr. Barr received 523,713 votes, or 0.40% of 
the popular vote in the 2008 election. See Federal Election Commission, Federal Elections 2008 at 5 (Jul. 
2009). Governor Gary Johnson and Judge James Gray did not run in the 2008 presidential election. 
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personally, in the last presidential election, 26 U.S.C. § 9004(a)(2)(B). See also 

11 C.P.R. §§ 9004.2, 9002.7, 9002.8. Neither criteria is satisfied here. 

First, the Fund Act provides that the eligible candidate of a minor party whose 

candidate in the previous presidential election received 5% or more of the popular vote is 

entitled to pre-election payments of public funds. 26 U.S .C. § 9004(a)(2)(A); 11 C.P.R. 

§ 9004.2. The Fund Act, at section 9002(7) , defines the term "minor party" as a 

"political party whose candidate for the office of President in the preceding presidential 

election received, as the candidate of such party, 5 percent or more but less than 25 

percent of the total number of popular votes received by all candidates for such office." 

26 U.S .C. § 9002(7); see 11 C.P.R.§ 9002.7. 

party: 

Section 9004( a)(2)(A) of the Fund Act applies only to candidates of a minor 

The eligible candidates of a minor party in a presidential election shall be 
entitled to payments under section 9006 equal in the aggregate to an 
amount which bears the same ratio to the amount allowed under paragraph 
(1) for a major party as the number of popular votes received by the 
candidate for President of the minor party, as such candidate, in the 
preceding presidential election bears to the average number of popular 
votes received by the candidates for President of the major parties in the 
preceding presidential election. 

26 U.S.C. § 9004(a)(2)(A) (emphasis added). See also 11 C.P.R. § 9004.2(b) . Pursuant 

to this provision, a minor party's nominees are entitled to at least 5% and up to nearly 

25% of the amount of public funds that major party candidates would receive. The 

Commission has stated that "[ n ]on-major party candidates who were not candidates for 

President in the preceding election, and who wish to qualify for pre-election funding in 

the next following presidential election, can become eligible only as candidates of a 
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minor party." See Advisory Opinion ("AO") AO 2002-01 (Fulani) (Entitlement to pre-

election funding as a minor party under section 9004(a)(2)(A) may only be determined by 

the vote totals received by that party in the previous presidential election), AO 1996-22 

(Perot). 

The candidates in this case do not meet the requirements to receive pre-election 

payments under section 9004(a)(2)(A) because the Libertarian Party is not a minor party. 

Rather, the Libertarian Party is a "new party" because its presidential candidate in 2008 

received only 0.40% of the popular vote, so it is neither a major party nor a minor party. 

See 26 U.S.C. § 9002(7) and (8); 11 C.P.R. § 9002.7, 9002.8. Unless the presidential 

candidate of a new party qualifies for pre-election funding under 26 U.S.C. 

§ 9004(a)(2)(B), see infra, a new party's ticket can qualify only for post-election funding, 

and then only if that ticket receives at least 5% of the total votes in the current 

presidential election. 26 U.S.C. § 9004(a)(3) . 

Second, a candidate may receive pre-election payments of public funds based on 

his or her individual performance in the preceding presidential election. If the individual 

who is the nominee of a minor or new party in the current presidential election was also a 

presidential candidate of any party, or no party, in the previous presidential general 

election, and received 5% or more but less than 25% of the total popular votes received 

by all candidates, then that candidate and his or her running mate are entitled to pre-

election payments. See 26 U.S.C. § 9004(a)(2)(B); 11 C.P.R. § 9004.2(a) and (c); see 

also AO 1996-22 (Perot) (Because Perot received over 5% of the popular vote in 1992, 

he would be eligible for pre-election funding in 1996 ifhe obtained the nomination of 

any non-major party and met the other conditions for eligibility.) 
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The candidates here do not meet the requirements to receive pre-election 

payments under section 9004(a)(2)(B) because Governor Johnson was not a candidate in 

the 2008 presidential general election, and thus, could not and did not receive 5% or more 

of the vote. 

Counsel does not dispute that the candidates are ineligible for funding under 

section 9004(a)(2)(B), based on the candidates' individual past performance. Instead, 

counsel argues that the candidates are entitled to receive public funds under 26 U.S.C. 

§ 9004(a)(2)(A) in the amount of $747,115.34, which is .81% of the $92,241,400 a major 

party candidate would receive, because the Libertarian nominee in 2008 received ".81% 

of the average vote of the major party candidates." Attachment 1 at 2. Counsel contends 

that nothing in section 9004(a)(2)(A) "imposes a 5% threshold" and that the 5% threshold 

only applies to section 9004(a)(2)(B). Id. Moreover, counsel contends that the 

definitions of "candidate" and "minor party" in 26 U.S .C. § 9002(2) and (7) are only 

applicable to 26 U.S.C. § 9004(a)(2)(B) and are "not relevant to" 26 U.S.C. 

§ 9004(a)(2)(A). Id. Counsel asserts that the different language in the two subsections 

indicates that the "draftsmen of§ 9004(a)(2) intended the five percent threshold to apply 

to section (B) and not subsection (A)." Id. Counsel further argues that 26 U.S .C. 

§ 9004(a)(2)(A) only has meaning when the minor party candidate received less than 5% 

of the vote, and "subsection (B) governs all situations when the candidate received 5% or 

more in the preceding election." Id. 

In essence, counsel argues that Congress did not intend for the term "minor 

party," as used in section 9004(a)(2)(A), to incorporate the meaning of the term "minor 

party" as defined in section 9002(7). Counsel appears to be arguing that because section 



Governor Gary Johnson and Judge James Gray 
LRA 905 
Page 7 

9004(a)(2)(B) already accounts for the situation where the party's nominee "received 5 

percent or more but less than 25 percent of the total number of popular votes" in the last 

election, applying the statutory definition of "minor party" to section 9004(a)(2)(A) 

would render the two subparagraphs redundant. But this argument misunderstands the 

difference between the two subparagraphs. 

Subparagraph (A) turns on the party's previous nominee's performance in the last 

election, no matter who that nominee was. The entitlement belongs to "the eligible 

candidates of a minor party in a presidential election," 26 U.S.C. 9004(a)(2)(A), with 

status as a minor party dependent, as defined in section 9002(7), on the party's past 

performance. Subparagraph (B) turns on the current nominee's individual performance 

in the past election. The entitlement belongs to "the candidate of one or more political 

parties (not including a major party) for the office of President" ifthe candidate "was a 

candidate for such office in the preceding presidential election" and "received 5 percent 

or more but less than 25 percent of the" popular vote. This entitlement can be held by the 

nominee of either a minor or a new party, but not the nominee of a major party. 26 

U.S.C. § 9004(a)(2)(B). Rather than being redundant, subparagraph (B) expressly 

contemplates a scenario where an eligible candidate of a "minor party" may qualify for 

funding in two ways - based both on the minor party's performance and the candidate's 

personal performance in the prior presidential election - and adjusts the formula for 

funding accordingly. 

The Commission's regulations at 11 C.F.R. § 9004.2 further clarify the statutory 

requirements for pre-election funding. Section 9004.2(b), applying 26 U.S.C. 

§ 9004(a)(2)(A), provides that the eligible candidate of a "minor party whose candidate 
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for the office of President in the preceding election received at least 5% but less than 

25% of the vote is eligible to receive pre-election payments." 11 C.F.R. § 9004.2(b) 

(emphasis added). Section 9004.2(c), applying 26 U.S.C. § 9004(a)(2)(B), provides that 

the nominee of a new party is entitled to funds only "if he or she received at least 5% but 

less than 25% of the total popular vote in the preceding election" (emphasis added). 

Moreover, the Commission has interpreted the section 9004(a)(2)(B) entitlement as 

determined by the candidate's personal past performance in the prior presidential 

election. See AO 1996-22 (Determining that Ross Perot would be entitled to pre-election 

payments of public funds in the 1996 general election based on his performance as an 

independent candidate in the 1992 general election, assuming other eligibility 

requirements were met). The Commission's long-standing interpretation is far more 

consistent with the statutory text than counsel's interpretation, which would read out of 

the statute a defined term where it makes a practical and significant difference. 

Consequently, because the Libertarian Party's presidential nominee in the 2008 

general election received less than 5% of the total popular vote in that election, the 

Libertarian Party is a "new party," and its nominees in the 2012 presidential election have 

no pre-election entitlement to public funds under 26 U.S.C. § 9004(a)(2)(A). Moreover, 

because Governor Gary Johnson was not a candidate for President in the 2008 general 

election, neither he nor his running mate, Judge James Gray, have any pre-election 

entitlement to public funds under 26 U.S.C. § 9004(a)(2)(B). 

IV. CONCLUSION 

Based on the foregoing, the Commission has made a final determination that 

Governor Gary Johnson and Judge James Gray do not meet all applicable conditions for 
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eligibility to receive payments under 11 C.F.R. § 9004.2, and are not entitled to receive 

any pre-election payments of public funds for the general election pursuant to 26 U.S.C. 

§ 9004(a) and 11 C.F.R. § 9004.2. 

Attachments 
1 9003 Letter with cover letter dated June 14, 2012 submitted by Governor Gary 
Johnson and Judge James Gray 
2 Amended 9003 Letter 
3. Letter from Paul Rolf Jensen to Anthony Herman dated May 8, 2012 . 
4. Notice- Initial Determination on Eligibility and Entitlement (approved August 2, 
2012) 
5. Letter from Gary Johnson to the Commission dated August 14, 2012 
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14 June 2012 

Anthony Hennan, Esq., General Counsel 
Federal Election Commission 
999 "E" Street, N.W. 
Washing1on, D.C. 20463 

Dear Mr. Herman, 

1714! 662 ·5528 VOte< • :714) 708· 2321 Fu 

) j . I; . . v 

. ' 

Via FedEx #8564 3929 6133 

Further to my letter to you of May 8, 2012, please find enclosed a letter and certification in 
accordance with your regulations from my clients, Governor Gary Johnson, and Judge James 
Gray, the nominees of the Libertarian Party for the offices of President and Vice-President. With 
that, and this letter, they apply for general election funding. 

26 U.S .C.§9004 (a)(2)(A) provides that, "(t]he eligib le candidates of a minor party in a 
presidential election shall be entitled to payments under section 9006 equal in the aggregate to an 
amount which bears the same ratio to the amount allowed under paragraph ( 1) for a major party 
as the number of popular votes received by the candidate for President of the minor party, as such 
candidate, in the preceding presidential election bears to the average number of popular votes 
received by the candidates for President of the major parties in the preceding presidential 
election." 

There is nothing in this subsection that imposes a 5% threshold; the next subsection is where that 
floor is imposed in order to receive funding . Likewise, the language of the next subsection, 
(a)(2)(B) refers to instances where the candidate was also a candidate for President in the 
preceding presidential election-thus additionally differentiating subsection (A) from subsection 
(B). Governor Johnson is an "eligible candidate" within the ambit of subsection (A) as that term 
is defined in §9002(4) and §9003(a) and (c) . With regard to the term "candidate" in §9002(2), 
as opposed to "eligible candidate" in §9002( 4 ), we believe that term is app licable only to §9004 
(a)(2)(R) and not relevant to (a)(2)(A). For the same reason, we aver that the definit ion §9002 
(7) of "minor party" is only relevant to §9004 (a)(2)(B ) and not relevant to (a)(2)(A). 
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ln summation, we submit that the draftsmen of §9004(a)(2) intended the five percent threshold to 
apply to subsection (B) and not subsection (A) and accordingly made this clear by the use of 
different language in the two provisions. Put differently, it would render subsection (A) utterly 
meaningless to apply the 5% threshold to its grant of funds, because subsection (B) governs all 
situations when the candidate received 5% or more in the preceding election. Ergo, subsection 
(A) only has meaning in circumstances when the minor party candidate received less than 5%; no 
other reading of subsection (A) allows it to have any applicability. Statutes must be read so as to 
give them effect, and interpretations that have the effect of vitiating the effect of a statute are 
improper. Wall v. Alaska, 451 U.S . 259,267 (1981); Stewart v. Smith, 673 F.2d. 485,492 (D.C . 
Cir. 1982). 

Accordingly, and based on the plain meaning of §9004(a)(2), The Johnson/Gray campaign is 
entitled to funding at this time. 

ln 2008, the Democrat nominee received 69,498,215 votes; the Republican nominee received 
59,498,240; the Libertarian nominee received 523,713 votes. The average ofthe two major party 
votes is 64,498,228. The Libertarian nominee thus received 523,713/64,498,228, or .81% of the 
average vote of the major party candidates. 

This cycle, the major party candidates will each receive $92,241,400.00. Based on this, 
Governor Johnson's position is that he is entitled to receive .81% of that number, which is 
$74 7, 115.34. The Governor, by this letter, hereby requests this amount be disbursed to his 
campaign forthwith for the reasons set forth above. 

Sincerely yours, 
_, . .. . 
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June 11,2012 

Colrolinc C. Hunttt, Chaihntn 
Fedeml Eltttion Cornmiasion 
999 .E. Sueet, N.W. 
Washington, D.C. 20463 

DeN~ Cbairm#l: 

~~ NU. tlUij~~OjJ~ 
g4Qe602803 p.1 

As~ and v!t~~al caomd* xcting to~ ctigjble tO rcc:dve 
Prc:sidentill ~ tledfoo f'nDds, J certify ~e4 agree w lhc following provbio.DII as prcs:lribcd at 
11 CFR ~9003 . 1 md 11 CfR §9003.2. 

1. In aoeocdance 9r'itb l 1 CFR f9003.1 (a)(2) md 11 CFR ~1)00] .2(b), I corlify that 
we .-e s.cciq the DOmiui:C!J cflbc Ubedlrim Party fbr decdan tD !he Office of 
PteS'itkm .nd Vleo-Prcstdcm, retpcttivdy, lind hwe q~ified to appca:r on 1lc 
ballou for the acnaaJ c~ in tell or J:DOR States. and bm!by l'CqOCSC punuam 
to I J CPR. §900J.l(a)(2) lhal you ex1Cnd the d.eadl1ne fen our submissiao orOds 
request to the date you ~i...e this .leUbr. 

lL ln acoordaoce with ll CFR §9003. I (b X l). I acla:aowltdgc that I have the barclal 
ofpovmg 1hat ~made by me, a:ld any of my alllbortt.od 
eommittee(s) Of' a&JeOIJ are qualified ~ ~ as defined zr 11 CFR 
§9003.5. 

m. P..numnlO L1 CFR§9003.1(b)(2),1 m:Sray~~s)wi\leomply 
lrith t.M documoafarioa requimDeau lef fo7dJ in J I CFR §9003.5. 

rv. Uponlbl:! rtq'I1CC oftbc ~ r IIDd nry l\ltlwriZed com.nincc(s) will 
3Upply- e~pt-a.tioo oftbc c;~on bolwoen my dis~ made by me or 
my~ c:ommiace(r) IDd tbe Clltl~ ts prcsmbed by 11 CFR 
§9003.1 (b)(J). 

V. lD euordaftce 'With J 1 Cf'R. §9003. l(bX4), l ~ ~ ~ coauxzjtt.ec(s) 
agree to bep aDd tumish to !he~ Ill dOcQmelltiDoll rell.tmc 1o receipts 
Uld d~ inch~ 111)1 boob.I'CICCril (mcludlng bUk recarcb fur aJ1 
~) 111 documcatlrion ~by n, i:rdadislg lbose ~ 10 be 
ntaittraincd under II CFR ~3..5 md otba iufOan~ dRt dw: Commbsion ml)' 
rcqoc:st 

r. ut 

HIO-S66-SOS vso:Lo at El unr 
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c:xpldll die ~on oflllc oompurt:r ~·· IOftwaro mel lbc ~ 
in!ormlttiao pl'q'llfCd or mahu:ldned by tho commlnrx(s) lltla1l be~ IIVBilablo. 

VlL As prescn"bed at II ~ §9003.1 (bX 5), r IDd ray IUtbmzN oommfttee(r) will 
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committta aocl (q.nizciou woclllmi with ~ 
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to J I arR. §9007 af 1D I'ICOipelllld dJ~ iocladiq those tQIIde by-.. 
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and sball ~any emouats ~to be repaid undrx J 1 CPR )*t 9007. 

IX Pursumrt to II CfR §9003.1 (o)(T). tbe per10n lisled below is anillod to weceM: 
(JIJ'Uia1tllam die fimd oo my IIdia)' wb1t:iJ wiU be~ mro the !hied 
dq»ocitory. '\Wlcll thaw da:iplz:d • the cmlpllian dqloaitoly. A1l1 ~ tn 
ttl& ~OIQ ~boy lhiS ~ .u DO( be~,. \IDEiJ subal.htA::d to 
the Commlasiou lllllcuu Sped by me or cbe Treuuza- of my IUtbort.r;rod 
priacipal c:arnpaip~ ~-
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x. ' aaroe u.r r a1 my~ ClallliDitiOCI(a) stall OOIQPb' with !be .ppUcabl~ 
~of 2 OSC §431, ee ~eq.; 2 USC §9001. et seq.; IDd 1M 
Coouuls:sion's Jlee!rt.tfons at II CPR pets tQO...oMO. d 9001-9012. 

Xl ( atme tblll eoct my oaColbzd ~·> ~ 9fl'l C1)' civil pcoallies 
ii1Ctadcc11n a COl1dlimoo acrcatlCUI Of~ imposed lbkr 2 USC §43 7g 
liSiinst me. or eida of 1.11, my .:uthori2lcd <:etumitiee(s), or .,,. a\jDUllbenof. 

XIl. ~ 10 ll CFR §900J.l(b)(l0), my ~GO~ prepll'OCI or 
cfislributed by D1.D Of fQY euthoriad c:ccnmiacc(s) will be pr~ in a IIIIIIW% 

wbica em~ lbat tbe COOin!Oieial ~ or l1 P'OOIDf*llecl by c!Dtl!d 
~ of1bc on! COIZtenl o!tbe c:on=ercial to be~ ill J~ 21 a(tbe 
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Fcde:U Election Commission 
999 B Street, NW 
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Pwwant to 26 U .S.C § 9003 llld J I c.F .Jt t 9003.1. dUa Letter A..gr'ocmalt ccttifies that 
AS the MmiDtt'S crlbe Ltbatarlaa Party for Ptaideut a.ad v~ Presidect, we IBd our 
aut~ commit1c:a (coUcctivcly ~" or '\15") agree to CIO!nply with tbe follo'Wing 
p~oa.t set for1h io 11 C-F.R. ~ 9003 .l (b): 

( 1) We blnoe !hit bcrdc:D ofprovil»g tbu dis~ made by us or our azents are 
qualified campaign expcoses u defi.oed in ! 1 c.:F .R. § 9002.11. 

(2) We wm comply wUb tho documea:tatic:J ft:QUircmeniS :ser forth CEll C.F.lt. 
§ 9003.5. 

(3) We will providle an~ m ~ ro CM1plying wi1b the doc:umemation 
requirtnulol:9. ofthc ClODneetioo ~any ~t:t made by a. md tbc 
c:vupaign if requestccl by cbe Coounistioa. 

(4) We will bep aod tumith tn the ConuniJIIion aJJ doc:uroeat.abo: relating 1.0 
~ and disbunemeDIS meludibg any boots. records (mcluding blll1.k ~ for 
all ~). lll documec~u required by this~ (mc:ludiJis tboM required 
lObe maW.ic:u,d uadcr 11 C.P.R.§ 9003.S), and otber i.afonoatbl1bat tbe 
Commiuloo may tequest. If we tnaintsi1 or use computcrilXd tnftxmation COQtalning 
my oftbc ~or data lmd tn 11 C.P.R. § 9003.6(a), tbc conum"ttce Will 
provide ~ or opdcalllledia coota.Qling the computt::dr.cd lat'omuldonlbst 
IDCttlthe n:q'Uirt:meJilS of 11 C.P.R. § 9003.6(b) .s ~times .pecffied iD 11 C.F.R. § 
9()07.J{b)(l). tlpoD ~ cfoc:umcntadoa c:xpt.illiD8 the computerS)'staD's 
sotlware ~hi lkiec wiiJ be Jll'Ovlded. aDd 5\leh pec'lillJmd " 1ft 1weecss.-y 10 explain 
tbe operadon C1f tbe compu1ef ~ys~¢m's JOftware .ad U. eompureri2led infonnanon 
.P'Cf*lcdOt'~ by the conurU!Ue will also~ made available. 

(S} We wW obrain.,.! furnish to the Commlasi<m upon~ all ~tatioa 
rebbDc ~ fwJds ft!I!Xi\'ed mod~ D18lie 011 0111' bebalfby oCber polidc:.al 
c:ommi1ll!cs and argamzadoae IWOciated with us. 

(6) We will perrnl1 an awttt aDd examJcariorl ptn1W1I to 11 C.F.R. pa-t 9007 of ell 
receipts and ~ iJICiu.dinB cbosl: made by w a:od my agaar or pcnoo 
ll\Jihori:zcd 10 make ~ on ov.r beb.llt. We will f.aei1i1at.o the audit by making 
av.Siab\e in one cmtrelloati.on, office ~. recard.s and IUCb persamd liS~ 

P. 01 / 03 
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necesaary to conduct 1¥ audit and cxmni:Dalioa, .net wU1 pay IIDY 8IDOUllt5 requited 
under II C.P.R. p11tt 9007. 

(7) PursuaM to I 1 C.F.R. part 103 and J I C.f.R. § 900S~ tbe penoo listed below is 
eruitled 1o receive ~ from 1M Fund oa our bebalf. 

Name · 
Mailing Address 
City, Sa.te, ZIP 

Su.ch ~ wiU be deposited into the listed depositoty: 
BUlk Name 
BaltA~ 
City, Sta!c, Zip 

(8) We wiU <:010ply with the applicable~ of2 U.S.C. 431 et seq.., 26 
U.S.C. 9001 et ~eq .. .-d the Commissi.oca's ~ at 11 C.F .R J*1s ! 00-3()0.. 
and 9001-9012. 

(9) We wiD pay any civil pcWtits wladed iu a C(!Cleili:ltioft ~ or othcrKise 
impoliltXt UDder 2 u.s. c. § 437g. 

(10) Wr; agee that my television cortJmtZeiaJ fRpued or di.71riba1Dd by UB will 
contain closed captioning of the oral content oftbe CDmzneteiel 110 be broadealt Ia lioe 
21 of~~ blankiDa in1aval. or be capebJe orbclxls viewed by deaf and 
b.caJin£ impaired lndMduals .,;.. ~my cotn~ !1\JCC.eS50r ecc:bnology to line 21 of 
the vertical blanking lnta'VIli-

Addi:tionaUy, ~to 26 U.S.C, § 9003 emil I c.F .R. § 9003.2., and 'al1dc:' ~ty of 
perjlX)'. y,lt cati fy: 

(I) That -we have bOC inalm:d aDd will ~ "ur qualified campaign expe:DSC& U1 
excess ol tbe as!INP'C paymc:ots to wbkh rhe ~'blc cand~es of a DlJIIi« party are 
c:utided undr:r 11 c .F ll § 9004.1. 

(2) 1"bat no coatn'butioM1D ®fiay qulifi&!ld umpalgn ~uses have beca or will be 
.:cepted by us except to the encnt th.t tbc qu.allfi.c:d eamp.iJP) expcnse5 iDcmrcd 
exceed the •BI"'sate pa:ynx:o!5 we rec:ei~ from the Fund I.IDCler 11 CF.R. § 9004.2. 

0) That* Presidential aJ1d Vlce Presldeulial 110rnincea will not knaw:irasll' mak.e 
el(pmdilun::& frcm cur pcnanalft..IOOs or lU pcqcmal fbnds of ogr mu.di&M Umily, 
iD coanec:tioa wi1h our campaign for the affioe ofr..id=t ~md Vioe Presidem of tile 
Unitai Stile'! in exec= of$50,000 Jn 1be 1188Jepte. 
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Anthony Herman, Esq., General Counsel 
Federal Election Commission 
999 "E" Street, N.W. 
Washington, D.C. 20463 

Dear Mr. Herman, 

Via FedEx #874768666937 

a ....., ., => ., ..... , 
('" -:-

( ) r·· , ·' . 
_1 -. 

~ ~·· 

-
:-. 

-
. ·' .'1 
r · r;r. 

I am counsel to former New Mexico Governor Gary Johnson and write to you on his behalf. As 
you are aware, the Governor last Saturday became the nominee of the Libertarian Party for the 
office of President of the United States. 

In one location, your website states that no third party candidate this cycle will qualify for federal 
general election public funding, because during the 2008 cycle, no third party candidate received 
5% of the vote in the general election. Notwithstanding this statement, it is our position that 
Governor Johnson IS entitled to public funding, for the reasons l will now outline. 

26 U.S .C .§9004 (a)(2XA) provides that, "[t]he eligible candidates of a minor party in a 
presidential election shall be entitled to payments under section 9006 equal in the aggregate to an 
amount which bears the same ratio to the amount allowed under paragraph (I) for a major party 
as the number of popular votes received by the candidate for President of the minor party, as such 
candidate, in the preceding presidential election bears to the average number of popular votes 
received by the candidates for President of the major parties in the preceding presidential 
election ." 

There is nothing in this subsection that imposes a 5% threshold ; the next subsection is where that 
floor is imposed in order to receive funding . Likewise, the language of the next subsection, 
(a)(2)(B) refers to instances where the candidate was also a candidate for President in the 
preceding presidential election-thus additionally differentiating subsection (A) from subsection 
(8). Governor Johnson is an "eligible candidate" within the ambit of subsection (A) as that term 
is defined in §9002(4) and §9003(a) and (c). With regard to the term "candidate" in §9002(2), 
as opposed to "eligible candidate" in §9002(4), we believe that term is applicable only to §9004 
(a)(2)(8) and not relevant to (a)(2)(A). For the same reason, we aver that the definition §9002 
(7) of"minor party'' is only relevant to §9004 (a)(2)(8) and not relevant to (a)(2)(A). 

r· .. 
.. . .. 
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In summation, we submit that the draftsmen of §9004(a)(2) intended the five percent threshold to 
apply to subsection (B) and not subsection (A) and accordingly made this clear by the use of 
different language in the two provisions. Put differently, it would render subsection (A) utterly 
meaningless to apply the 5% threshold to its grant of funds, because subsection (B) governs al l 
situations when the candidate received 5% or more in the preceding election . Ergo, subsection 
(A) only has meaning in circumstances when the minor party cand idate received less than 5%; no 
other reading of subsection (A) allows it to have any appl icabil ity . Statutes must be read so as to 
give them effect, and interpretations that have the effect of vitiating the effect of a statute are 
improper. Wau v. Alaska, 451 U.S. 259, 267 (1981 ); Stewart v. Smith , 673 F.2d . 485, 492 (D .C . 
Cir . 1982). 

Accord ingly, and based on the plain meaning of §9004(a)(2), Governor Johnson is entitled to 
funding at this time. 

In 2008, the Democrat nominee received 69,498 ,215 votes; the Republican nominee received 
59,498,240; the Libertarian nominee received 523,713 votes. The average of the two major party 
votes is 64,498,228 . The Libertarian nominee thus received 523,713/64,498,228, or .81% of the 
average vote of the major party candidates. 

This cycle, the major party candidates will each receive $92,24 1,400.00. Based on this, 
Governor Johnson's position is that he is entitled to receive .81% of that number, which is 
5747,115.34 . The Governor, by this letter, hereby requests this amount be disbursed to his 
campaign forthwith for the reasons set forth above. 

Please be so kind as to contact the undersigned immed iately to discuss this request. 

d~Mk 
PAUL~ 

... . ·· . . ~ .·.\ .L!4 .i·..;...,_ ..... ____ ..... --:·. 
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FEDERAL ELECTION COMMISSION 
WASIIIM~TC.lN . I l !' . 2!J.1(d 

VIA ELECTRONIC & CERTIFIED MAIL 

Paul Rolf Jensen 
Jensen & Associates. APC 
650 Town Center Drive, Twelfth Floor 
Costa Mesa, CA 9:!6:!6 

August 6, 2012 

Re : Governor Gary Johnson and Judge James Gray (LRA 905) 

Dear Mr. Jensen: 

The Commission has considered the application for general election public funds, 
including a letter of a~:,>Teements and certifications ("9003 letter") and cover letter 
submitted on behalf of your clients, Governor Gary Johnson and Judge James Gray, the 
nominees of the Libertarian Party for the offices of President and Vice President. On 
August 2, 2012, the Commission I:,>Tanted Governor Johnson's and Judge Gray's request 
for an extension of time to submit the 9003 Letter. The Commission also detennined that 
taken together, the two 9003 letters submitted by Governor Johnson and Judge Gray meet 
the procedural conditions of II C.F.R. ~~ 9003.1 and 9003.2. 

How·ever, the Commission at the same time made an initial detennination that 
Governor Johnson and Judge Gray do not meet all applicable conditions for eligibility to 
receive payments under II C.F.R. * 9004.2, and therefore are not entitled to receive any 
pre-election payments of public funds for the general election pursuant to 26 U.S. C. 
* 9004(a) and II C.F.R. § 9004 .2. 

Enclosed is a Notice - Initial Determination on Eligibility and Entitlement that 
sets forth the legal and factual basis for the Commission's detennination. You may 
submit, within 15 days after the Commission's initial detennination, written legal or 
t~1ctual materials to demonstrate that the candidates have met all applicable conditions for 
digibility to receive payments under 11 C.F.R . §9004.2, and are entitled to receive pre­
election payments of public funds for the general election pursuant to 26 Li.S .C. 
§ 9004(a) and 11 C.F.R. § 9004.2. The Commission will consider any written legal or 
factual materials timely submitted in making its final detennination. The final 
determination will be accompanied by a written statement of reasons explaining the legal 
and factual basis underlying the Commission's determination. 
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BEFORE THE FEDERAL ELECTION COMMISSION 

In the Matter of 
Governor Gary Johnson and 
Judge James Gray 

LRA # 905 

NOTICE 
INITIAL DETERMINATION ON ELIGIBILITY AND ENTITLEMENT 

I. SUMMARY OF INITIAL DETERMI~ATION 

The Federal Election Commission (''Commission") made an initial detern1ination 

on August 2, 2012, that Governor Gary Johnson and Judge James Gray, the nominees of 

the Libertarian Party for the offices of President and Vice President, respectively, are not 

entitled to receive any pre-election payments of public funds for the general election 

pursuant to 26 U.S.C. § 9004(a) and II C.F.R. § 9004.2. See II C.F.R. § 9005. l(b)(l) . 

The candidates do not meet the requirements for pre-election payments of public funds 

because neither the Libertarian Party nor these individual candidates received 5% or more 

of the vote in the previous presidential general election. See 26 U .S.C. § 9004(a)(2), 

9002(7) and (8) ; II C.F.R. §§ 9004.2, 9002 .7, 9002.8 . This Notice sets forth the legal 

and factual basis for the Commission's initial determination. 

II. BACKGROUND 

On June 15, 2012, Governor Gary Johnson and Judge James Gray, (the 

"candidates"), the nominees of the Libertarian Party for the offices of President and Vice 

President, respectively, submitted a letter of candidate and committee agreements and 

certifications ("9003 letter") applying for public funds for the general election. 

Attachment I . In a letter dated June 14, 2012 accompanying the candidates' 9003 letter, 



Governor Gary Johnson and Judge James Gray 
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counsel argues that the candidates are entitled to receive public funds under 26 U.S.C. 

§ 9004(a)(2)(A) in the amount of$747, 115.34. 1 Attaclunent I . 

Commission staff informed counsel that the 9003 letter was deficient in several 

respects, and provided a draft letter for the candidates to complete and submit . The 

candidates submitted an amended 9003 letter dated June 27, 2012, which was received on 

July 5, 2012. Attachment 2. 

The amended 9003 letter omitted information identifying the person entitled to 

receive payments and the campaign's designated depository, which had been included in 

the original 9003 letter. The Commission concludes that, taken together, the 9003 letters 

are sufficient and the candidates have met all applicable conditions for eligibility to 

receive payments under II C.F.R. § 9003 .1 and 9003.2. As set forth below, however, the 

candidates have not met al l applicable requirements of II C.F.R. § 9004.2 and are 

therefore not eligible to receive pre-election payments of public funds. 

The Libertarian Party's former presidential candidate, Bob Barr, received less 

than 5% of the popular vote in the 2008 presidential election. Specifically, Mr. Barr 

received 523,713 votes, or 0.40% of the popular vote in the 2008 election. See Federal 

Election Commission, Federal Elections 2008 at 5 (Jul. 2009) . Governor Gary Johnson 

and Judge James Gray did not run in the 2008 presidential election. 

Prior to submitting the 9003 letter, counsel contacted the Comm1ssion by letter dated May!!, 2012, 
which set fonh the same arguments. Attaclunent 3. Counsel subsequently informed Commission staff that 
his letter was not an advisory opinion request, but was intended to be a precursor to an application for 
public funds, and that he expected that staff would contact him to inform him of what was required in an 
application. Staff contacted him and referred him to 11 C.F.R. part 9003 . 
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III. INITIAL DETERMINATION- CANDIDATES ARE NOT ENTITLED TO 
PRE-ELECTION PUBLIC FUNDS 

The Commission determines that Governor Johnson and Judge Gray, the 

Libertarian Party nominees for the offices of President and Vice President, respectively, 

are not entitled to receive any pre-election payments of public funds for the general 

election in 2012 because neither the Libertarian Party nor these individual candidates 

received 5% or more of the vote in the 2008 presidential general election . See 26 U.S.C. 

§ 9004(a)(2), 9002(7) and (8) ; 11 C.F .R. §§ 9004.2, 9002 .7, 9002.8. The Libertarian 

Party is not a "minor party" because its candidate did not receive 5% or more of the vote 

in the previous presidential general election , and these individual candidates did not run 

in the previous presidential general election . See 26 U.S.C . §§ 9004(a)(2), 9002(7) and 

(8); II C.F.R. §§ 9004 .2, 9002 .7, 9002.8. 

The Presidential Election Campaign Fund Act, 26 U.S.C. § 9001 et. seq. ("the 

Fund Act") provides two ways that a candidate of a non-major party may be entitled to 

receive pre-election payments of public funds for the general election based on: (1) the 

performance of the candidate's party in the last presidential election, 26 U.S.C . 

s 9004(a)(2)(A); and (2) the performance of the current presidential candidate, 

personally, in the last presidential election, 26 U.S.C. § 9004(a)(2)(B). See also 

11 C.F.R. §§ 9004.2, 9002.7, 9002.8 . Neither criteria is satisfied here. 

First, the Fund Act provides that the eligible candidate of a minor party whose 

candidate in the previous presidential election received 5% or more of the popular vote is 

ent itled to pre-election payments of public funds . 26 U.S.C. § 9004(a)(2)(A); 11 C.F.R. 

§ 9004.2 . The Fund Act, at section 9002(7), defines the term "minor party" as a 
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"political party whose candidate for the office of President in the preceding presidential 

election received, as the candidate of such party, 5 percent or more but less than 25 

percent of the total number of popular votes received by all candidates for such office." 

26 U.S.C . § 9002(7); see 11 C.F.R. § 9002 .7. 

party: 

Section 9004(a)(2)(A) of the Fund Act applies only to candidates of a minor 

The eligible candidates of a minor party in a presidential election shall be 
entitled to payments under section 9006 equal in the aggregate to an 
amount which bears the same ratio to the amount allowed under paragraph 
( 1) for a major party as the number of popular votes received by the 
candidate for President of the minor party, as such candidate, in the 
preceding presidential election bears to the average number of popular 
votes received by the candidates for President of the major parties in the 
preceding presidential election. 

26 U.S. C. § 9004(a)(2)(A) (emphasis added). See also II C .F.R . § 9004 .2(b) . Pursuant 

to this provision, a minor party's nominees are entitled to at least 5% and up to nearly 

25% of the amount of public funds that major party candidates would receive. The 

Commission has stated that "(n]on-major party candidates who were not candidates for 

President in the preceding election, and who wish to qualify for pre-election funding in 

the next following presidential election, can become eligible only as candidates of a 

minor party." See Advisory Opinion ("AO") AO 2002-01 (Fulani) (Entitlement to pre-

election funding as a minor party under section 9004(a)(2)(A) may only be determined by 

the vote totals received by that party in the previous presidential election), AO 1996-22 

(Perot) . 

The candidates in this case do not meet the requirements to receive pre-election 

payments under section 9004(a)(2)(A) because the Libertarian Party is not a minor party. 
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Rather, the Libertarian Party is a "new party" because its presidential candidate in 2008 

received only 0.40% of the popular vote, so it is neither a major party nor a minor party. 

See 26 U.S.C. § 9002(7) and (8); II C.F.R. § 9002.7, 9002 .8. Unless the presidential 

candidate of a new party qualifies for pre-election funding under 26 U.S .C. 

§ 9004(a)(2)(B), see infra, a new party's ticket can qualify only for post-election funding, 

and then only if that ticket receives at least 5% of the total votes in the current 

presidential election. 26 U.S .C. § 9004(a)(3) . 

Second, a candidate may receive pre-election payments of public funds based on 

his or her individual performance in the preceding presidential election. If the individual 

who is the nominee of a minor or new party in the current presidential election was also a 

presidential candidate of any party, or no party, in the previous presidential general 

election, and received 5% or more but less than 25% of the total popular votes received 

by all candidates, then that candidate and his or her running mate are entitled to pre-

election payments . See 26 U.S.C. ~ 9004(a)(2)(8); II C.F.R. § 9004.2(a) and (c); see 

also AO 1996-22 (Perot) (Because Perot received over 5% of the popular vote in 1992, 

he would be eligible for pre-election funding in 1996 if he obtained the nomination of 

any non-major party and met the other conditions for eligibility.) 

The candidates here do not meet the requirements to receive pre-election 

payments under section 9004(a)(2)(8) because Governor Johnson was not a candidate in 

the 2008 presidential general election, and thus, could not and did not receive 5% or more 

of the vote. 

Counsel does not dispute that the candidates are ineligible for funding under 

section 9004(a)(2)(8), based on the candidates' individual past performance. Instead, 
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counsel argues that the candidates are entitled to receive public funds under 26 U.S.C. 

§ 9004(a)(2)(A) in the amount of $747,1 1 5.34, which is .81% of the $92,241 ,400 a major 

party candidate would receive, because the Libertarian nominee in 2008 received ".81% 

of the average vote of the major party candidates." Attachment 1 at 2. Counsel contends 

that nothing in section 9004(a)(2)(A) "imposes a 5% threshold" and that the 5% threshold 

only applies to section 9004(a)(2)(8). !d. Moreover, counsel contends that the 

definitions of"candidate" and "minor party" in 26 U.S.C. § 9002(2) and (7) are only 

applicable to 26 U.S.C. § 9004(a)(2)(8) and are "not relevant to" 26 U.S.C. 

§ 9004(a)(2)(A) . !d. Counsel asserts that the different language in the two subsections 

indicates that the "draftsmen of§ 9004(a)(2) intended the five percent threshold to apply 

to section (B) and not subsection (A) ." !d. Counsel further argues that 26 U.S.C. 

§ 9004(a)(2)(A) only has meaning when the minor party candidate received less than 5% 

of the vote, and "subsection (B) governs all situations when the candidate received 5% or 

more in the preceding election." !d. 

In essence, counsel argues that Congress did not intend for the term "minor 

party," as used in section 9004(a)(2)(A), to incorporate the meaning of the term ''minor 

party" as defined in section 9002(7) . Counsel appears to be arguing that because section 

9004(a)(2)(8) already accounts for the situation where the party's nominee "received 5 

percent or more but less than 25 percent of the tota l number of popular votes" in the last 

election, applying the statutory definition of"m inor party" to section 9004(a)(2)(A) 

would render the two subparagraphs redundant . But this argument misunderstands the 

difference between the two subparagraphs. 
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Subparat,rraph (A) turns on the party's previous nominee's performance in the last 

election, no matter who that nominee was. The entitlement belongs to "the eligible 

candidates of a minor party in a presidential election," 26 U.S .C . 9004(a)(2)(A), with 

status as a minor party dependent, as defined in section 9002(7), on the party's past 

performance. Subparagraph (!3) turns on the current nominee's individual performance 

in the past election. The entitlement belongs to "the candidate of one or more political 

parties (not including a major party) for the office of President" 1/the candidate "was a 

candidate for such office in the preceding presidential election" and "received 5 percent 

or more but less than 25 percent of the" popular vote. This entitlement can be held by the 

nominee of either a minor or a new party, but not the nominee of a major party. 26 

U.S.C. § 9004(a)(2)(B) . Rather than being redundant, subparagraph (B) expressly 

contemplates a scenario where an eligible candidate of a "minor party" may qualify for 

funding twice- based both on the minor party's perfoJmance and the candidate's 

personal perforn1ance in the prior presidential election- and adjusts the formula for 

funding according! y. 

The Commission's regulations at II C.F .R . § 9004 .2 further clarify the statutory 

requirements for pre-election funding . Section 9004.2(b), applying 26 U.S.C. 

§ 9004(a)(2)(A), provides that the eligible candidate of a "minor party whose candidate 

for rhe office of Presidenr in the preceding election received at least 5% but less than 

25% ofrhe vore is eligible to receive pre-election payments." II C.F.R. § 9004.2(b) 

(emphasis added) . Section 9004.2(c), applying 26 U.S.C. § 9004(a)(2)(B), provides that 

the nominee of a new party is entitled to funds only "if he or she received at least 5% but 

less than 25% of the total popular vote in the preceding election" (emphasis added). 

J.( .;' !· : · ;, . . '-f 
~.~--·n 1-:·~t!L·-··-_jj__, . 



Governor Gary Johnson and Judge James Gray 
LRA 905 
Page 8 

Moreover, the Commission has interpreted the section 9004(a)(2)(8) entitlement as 

detennined by the candidate's personal past performance in the prior presidential 

election . See AO 1996-22 (Detennining that Ross Perot would be entitled to pre-election 

payments of public funds in the 1996 general election based on his performance as an 

independent candidate in the 1992 general election, assuming other eligibility 

requirements were met) . The Commission's long-standing interpretation is far more 

consistent with the statutory text than counsel's interpretation, which would read out of 

the statute a defined term where it makes a practical and significant difference. 

Consequently, because the Libertarian Party's presidential nominee in the 2008 

general election received less than 5% of the total popular vote in that election, the 

Libertarian Party is a "new party," and its nominees in the 2012 presidential election have 

no pre-election entitlement to public funds under 26 U.S.C . § 9004(a)(2)(A) . Moreover, 

because Governor Gary Johnson was not a candidate for President in the 2008 general 

election, neither he nor his running mate, Judge James Gray, have any pre-election 

entitlement to public funds under 26 C .S.C. § 9004(a)(2)(8). 

IV. CONCLL'SION 

Based on the foregoing, the Commission concludes, first, that the candidates have 

met all applicable conditions for eligibility to receive payments under II C.P.R. § 9003 .1 

and 9003 .2 . Second, the Commission has made an initial detennination that Governor 

Gary Johnson and Judge James Gray do not meet all applicable conditions for eligibility 

to receive payments under II C.F.R. § 9004.2, and are not entitled to receive any pre-

election payments of public funds for the general election pursuant to 26 U .S.C. 

§ 9004(a) and 11 C.F .R. § 9004.2. 
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Attachments 
I 9003 Letter with cover letter dated June 14, 2012 submitted by Governor Gary 
Johnson and Judge James Gray 
2 Amended 9003 Letter 
3. Letter from Paul Rolf Jensen to Anthony Herman dated May 8, 2012. 
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Your phone call to me regarding the preliminary determination of Governor Johnson and 
Judge Gray's request for pre-election funding 

;· . ..... .. .. t . 
Paul R. Jensen 
to : 
dpainter@fec .gov 
0811 6/2012 02 :03 PM 
Hide Details 
From: "Paul R. Jensen" <prj@jensenlawyers.com> 
To: "dpainter@fec .gov" <dpainter@fec .gov>, 
History: This message has been forwarded. 

I Attachment 

E!lJI ' 
)-

FAX_20 1208 16 _1345! 38 566_326.pdf 

I was out of the office last week when you phoned me, and I am sorry not to return your call until 
now. In response to your inquiry, please find attached a letter to the Commission signed by 
Governor Johnson. I will have Judge Gray's signature by the end of the day today and will forward 
that to you as well, but with the attached in hand you will be able to anticipate receipt of Judge 
Gray's signature and take such action as you deem appropriate. 

PAUL ROLF JENSEN 

Paul Rolf Jensen 
Jensen & Assooates, A PC, Trtal Lawyers 

650 Town Center Drive, 12th Floor 
Costa Mesa, California 92626 
(714) 662-5528 voice 
www. jensen lawyers .com 

file: //C :\Users\dpainter\AppData\Locai\Temp\notesFCBCEE\-web8194.htm 

....... , .... , ... s 
. '···:'.')4 ..... _,~~--:-----.·- . 

- - ·--- C'l, _Cf .. 0 

8/27/2012 



14 August 2012 

federal Ele~tion Commission 
'l99 E Street, NW 
Washington. D.C. 20463 

RL: LRA #905 

Dear Commissioners: 

This will acknowledge and respond to the kLler under date of Aug11sl 6, 2012 signed by 
Luwrencc L. Calvert, Associatl! General Counsel, sent to our <ltlomey Puul Rolf Jensen, in 
responsli! to our application for general t:lection public fumb. 

W~: disagree with your initial dcci:>ion for the reasons stated in our anom\.:y'!i ktter, howevct. we 

hnvc nothing further to submit and re4u~st thot you immediately is:me your linal dete1mination. 

James P. Gray, J.iht;;rlarian Party Nominee fur Vice President of the Lnitcd SLates 

6cSc6~9LTB: 'ON X~~ OJN I M/d~OJ 3lS/SQO~d 53!~~: WO~~ 
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Supplemental to my email yesterday 
Paul R. Jensen 
to: 
dpainter@fec.gov 
08/17/2012 02 :59PM 
Hide Details 
From: "Paul R. Jensen" <prj @jensenlawyers.com> 
To : "dpainter@fec.gov" <dpainter@fec.gov>, 
History: This message has been forwarded . 

1 Attachment 
113-
~ 

ScanOO l .PDF 
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Yesterday I emailed you a document signed by my client, Governor Gary Johnson . Attached hereto is the same 
document, signed by my client and his running mate, Judge Gray. 

By these documents we are asking for the immediate issuance of the final determination . 

Paul Rolf Jensen 
Jensen & Associates, APC, Trial Lawyers 

650 Town Center Drive, 12th Floor 
Costa Mesa, California 92626 
(714) 662-5528 vo ice 
www. jensenlawyers.com 

file ://C:\Users\dpainter\AppData\Local\Temp\notesFCBCEE\-web7042 .htm 8/27/2012 
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14 August 20 12 

Federal Election Commission 
999 E Street, NW 
Washington, D.C. 20463 

RE: LRA. #905 

Dear Commi~sioners: 

This will acknowledge and rellpond to the letter under dat~ of August 6. 2012 signed by 
Lawrence L. Calvert, Associate General Counsel. sent to our attorney Paul Rolf Jen!ien. in 
r<:sponse to our appllcation for general election public funds . 

We disagree with your initial decision for the reasons stated in our attorney's letter, however, we 
hnve nothing further to submit and request that you immediately issue your final determination. 

Gary Johnson, Libertarian Party Nominee for President of the United States 

inee for Vice President of the United States 

I , •• • , .. ... \ ; .:~ . .:.... .. ------..]1\Z.; 
~ .. , " 

-: ~..- ... f!lj ' ... ~ .... 
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