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In the Matter of )
)
National Education Association )

CERTIFICATION

I, Marjorie W. Emmons, Secretary to the Federal Election
Caommission, certify that on March 29, 1979, the Cammission, meeting

in an executive session at which a quorum was present, determined
by a vote of 6«0 to close the file in the above—captioned matter.

Attest:
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FEDERAL ELECTION COMMISSION

1325 K SIREET MW
WASHINCTON DO, 20461

MEMORANDUM TO: CHARLES STEELE l})t://,

FROM: MARJORIE W, EMMONS ~{n
DATE : MARCH 26, 1979
SUBJECT: MUR 913 - rbﬁ-t General Counsel's Report

dated 3-22-79; Received in OCS
3-22-79, 4:33
The above-named document was circulated on a 48 hour
vote basis at 11:00, March 23, 1979.
Commissioner Harris submitted an objection at 4:25,
March 23, 1979, thereby placing MUR 913 on the Executive

Session Agenda for March 2%, 1979.
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March 22, 1979

MEMORANDUM TO: Marge Emmons
FROM: Elissa T. Garr

SUBJECT: MUR 913

48 hour tally basis.
Thank you.




‘I' FEDERAL ELECTION cuu‘l!n:u%;g- =IVED

CoNM CATTARY
FIRST GENERAL COUNSEL'S REPORT

T9MAR2Z P4: 33
DATE AND TIME OF TRANSMITTAL : MUR NO.
BY OGC TO COMMISSION MAR 2= WY STAFPF MEMBER (S

. Marsha Gentner

SOURCE OF MUR: INTERNALLY GENERATED

RESPONDENT'S NAME: Mational Education Association ("NEA")

RELEVANT STATUTE: 2 U.5.C. § 431(f) (4)
2 U.8.C. § 441b
INTERNAL REPORTS CHECEKED:
FEDERAL AGENCIES CHECKED:
GENERATION OF MATTER

This matter was referred to the Office of General Counsel by
Thomas J. Cooper, Executive Assistant to Commissioner Vernon Thomson.
On January 24, 1979, the Commission approved the recommendation that
this matter be made a MUR.

SUMMARY OF ALLEGATIONS

On November 22, 1978, an article appeared in the NEA Reporter
concerning the eligibility of non-members of NEA to recelve rebates
of the portion of their agency shop or fair share fees which was
intended by NEA to be used for political activities. Political
activity is defined in the article as including "the determination
and/or publicizing of the NEA's preference for a candidate for
political office." Because the article does not specify the audience
to whom these preferences are addressed, there exists the possibility
that NEA has violated 2 U.5.C. § 441b by communicating candidate
preferences to persons other than its members. In addition, if NEA
failed to report costs of such communication in excess of $2,000,
whether to members or non-members, it may be in violation of 2 U.S.C.
§ 431(f) (4).

PRELIMINARY LEGAL ANALYSIS

2 U.8.C. § 441b(a) prohibits a labor organization from making a
contribution or expenditure in connection with any federal election.




However, 2 U.5.C. § 431(f) (4) excludes from the definition of
"expenditure” the costs of any communication by a membership
organization to its members if the orcanization was not es-
tablished primarily to influence elections of persons to
federal office. If the communication expressly advocates
the election or defeat of a clearly defined candidate, the
organization must report the costs of such communication

if they exceed $2,000 per election. This latter reporting
regquirement is waived if the communication is one which is
primarily devoted to subjects other than express advocacy

of the election or defeat of a candidate.

Here it is unclear from the article appearing in the
NEA Reporter whether the respondent's publicizing of NEA
preferences reaches only to its membars or a wider audience.
Nor is it known what costs are incurred in this publication
of preferences or what form this publication takes. All of
this information will be needed in order to determine whether
in fact NEA's "political activity" amounted to expenditures
as defined by 2 U.S.C. § 431(f), and thus whether NEA has
violated 2 U.5.C. § 441b and/or U.5.C. § 431(f) (4).

The Office of General Counsel, therefore, recommends
that the Commission find reason to believe HNEA violated 2
U.5.C. §§ 441b and 431(f) (4) so that a complete investigation
of these possible vipolations can be made.

RECOMMENDATIONS

1. PFind reason to believe that the National Education
Association has violated 2 U.S.C. § 441b and 2 U.B.C.
431(£F) (4).

Send the attached letter.

3/.-:_-; 79
w2l

Attachments:

Article in NEA Reporter
Letter to Respondent
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Notlce of

Pohtucal Actwnty Rebate Procedure

equivalent to dues of members to a NEA affiliate . _.
is eligible to receive a rebate of that portion of the ..

fee which otherwise would be used by the NEA for., |
political activity. '

As used herein, the ph:ase ‘political activity”
means (1) the administration of the NEA's inde-- °,
pendent political action committee (i.e., NEA-PAC),
{2) the determination anda"nr‘rubtici:ing of the .
NEA's preference for a candidate for political of-
fice, (3) efforts to enact, defeat, repeal, or amend

legislation which is not related to the working con-=. (3) the name of the NEA affiliate which is the non-

- member's collective bargaining representative; and
.. (4) the amount of the Fee which the nonmember is
- required to pay to the collective bargaining repre-
= sentative for the membership year in question, The

ditions (legislation establishing collective bargain-'.;,
ing, professional negotiation, or some other system

of employer-employee relations shall be deemed
related to working conditions), welfare, or working
environment of employces represented by the NEA
and/or its affiliates, or (4) contributions to El'llrll-rl-
hl.e, rtiitlnl.ui, or ideclogical causes. ..

-rlll - e By

Raquesd for Rabate 7 $-C81r S | i

A nonmember may request a l!'thlt! by srndmg N
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Political Activity Rebate

Office of Affiliate Relations
Mational Education Association
1201 - 16th Street, N.W..
Washington, DC 20035

- The communication must include a statement by
* the nonmember that he or she is nol a member of
i the NEA, objects to the expenditure by the NEA of

any portion of his or her [ee for political activity, a

. request for a rebate, and the following information:

(1) the name and address of the nonmember; (2)
the position in which the noamember is employed;

communication must be postmarked not more than

- thirty (30) days after the nonmember paid any

portion of the fee to the collective bargaining repre-
sentative; or the posting of a Political Activity
Rebate Notice by the collective barpinmg l‘epn'-

: -3

sentative, whlchwﬂ' is hl-e:r, __' =

r A

‘The amount of 2 mnm:nbu s rebate is deter-. -
mined by multiplying the amount that he or she is
required to pay to the NEA during the membership;
year in question by the percentage of the NEA L.
budget which is expended for political activity dur-
ing that year. A preliminary determination hae been -
made that during the 1978-79 membership year
6 percent of the NEA budget will be expended for |, %
political activity. After the membership yearhas. ,
ended, a final determination will be made on the . *-
basis of the amount actually expended for political j.
activity. Each nonmember who requests a rebate
will be notified in writing of the amount to which -
he or she is entitled and the procedure For payment.

If service fees charged to nonmembers are estab-
lished at an amount less than regular dues and the
difference is greater than the actual rebate, the full -
rebate will be considered to have been paid to the -
nonmember by viriue of the reduction. If the dif- -
ference is not greater than the rebate, nonmembers
will be entitled only to that portion of the rebate "
which exceeds the d:lem:t between u;ulu duu =

2 md the reduced fees.
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FEDERAL ELECTION COMMISSION

1025 K STREET MW
WASHINGTON,D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Robert H. Chanin

General Counsel

National Education Association
1201 Sixteenth Street, N.W.
Washington, D.C. 20036

Re: MUR 913 (79)
Dear Mr. Chanin:

This letter is to inform you that the Federal Election
Commission has found reason to believe that the National
Education Association has violated 2 U.S.C. § 441b and
2 U.85.C. § 431(f)(4). This finding is based upon language
in an article appearing on page 14 of the NEA Reporter
of November, 1978, which defined NEA "political activity"
to include "the determination and/or publicizing of the
NEA's preference for a candidate for political office."

2 U.S.C. § 44lb(a) prohibits a labor organization from
making expenditures in connection with federal elections.

Under the Act you have an opportunity to demonstrate
that no action should be taken against you. Please sub=-
mit any factual or legal materials which you believe are
relevant to the Commission's consideration of this matter.
In particular, we ask that you provide information con-
cerning the audiences to whom the publicizing of candidate
preferences is directed, the costs involved in communicating
those preferences, and the forms such communications take.
In reference to the latter information requested, if the
form of the communication is a publication, please include
the name of the publication and the general subject matter
of the publication. A copy of the publication(s) would
suffice to comply with this request.

Ty

¢

-]

@ ‘H\tuﬂ‘#




e

The Commission is under a duty to investigate this
matter expeditiously. Therefore, any statements or ex-
planations which you wish to submit to the Commission
with regard to this matter should be submitted within
ten days of receipt of this notification. If you have
any questions, please contact Marsha Gentner, the attorney
assigned to this matter, at (202) 523-4073.

e
This matter will remain confidential in accordance
with 2 U.8.C. § 437g(a)(3) (B) unless you notify the
Commission in writing that you wish the investigation
to be made public.
Sincerely,
William C. Oldaker
General Counsel
L

T
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) PRE-MUR 22
NEA Reporter Article )

CERTIFICATION

I, Marjorie W. Emmons, Secretary to the Federal
Election Commission, do hereby certify that on January 24,
1979, the Commission approved by a vote of 4-0 the recom-
mendation, as set forth in the General Counsel's Memorandum
dated January 19, 1979, that the Commission assign a MUR
number to this matter so that further investigation may be
undertaken concerning the Committee's determination and
publicizing of candidate preferences.

Voting for this determination were Commissioners

— Springer, Tiernan, McGarry, and Thomson.
o
Attest:
™~
Date Marjorie W. Emmons

Secretary to the Commission

Recejved in Office of Commission Secretary: Friday, 1-19-79, 3:43
Circulated on 48 hour vote basis: Monday, 1-22-79, 11:30




January 19, 1979

MEMORANDUM TO: Marge Emmons
FROM: Elissa T. Garr

SUBJECT: Pre MUR 22

Please have the attached Memo distributed to the

Commission on a 48 hour tally basis.

Thank you.




FEDERAL ELECTION COMMISSION
1325 K STREET NW IS9JANIS P3: 43

WASHING TON DC . 20463
Janugry 19, 1979
The Commission

William C. Oldake
General Counsal

NEA Reporter Article - Pre MUR 22

On November 22, 1978, an article which appearaed in the NEA
ggggggig_nt November, 1978, was referred to the Office of

ral Counsel by Thomas J. Cooper, Executive Assistant to
Commissioner Thomson. (See Attachment).

The article ccncerns the eligibility of nonmembers of NEA to
receive rebates of the portion of their agency shop or fair
share fees which would be used by NEA for political activities.
The term "political® activity is defined to include:

l. the administration of NEA-PAC;

2. the determination and/or publiecizing of NEA
candidate preferences;

3. efforts to affect legislation not related to the
working conditions, working environment or welfare
of NEA members; or

4. contributions to charitable, religious or
ideoclogical causes.

It appears that activities #1, #3 and #4 are either permissible
under the Act or not covered by its provisions. As described
in the article, activity #2 raises a number of issuas which
cannot be adequately addressed without further investigation
into NEA procedures.

2 U.8.C. §431(f) (4) excludes from the definition of "“expendi-
ture" the costs of any communication by a membership organiza-
tion to its members if the organization was not established

primarily to influence elections of persons to Federal office.
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If the communication expressly advocates the election or
defeat of a clearly defined candidate, the organization

must report the costs of such communication if they exceed
$2,000 per election; however, even this reporting regquirement
is waived if the communication is one which is primarily
devoted to subjects other than express advocacy of the
election or defeat of a candidate.

1f, for example, the express advocacy is only one of a number
of issues covered in a union publication, it has been Commission
practice not to require reporting of the costs involved.

In the preéesent situation, one would need to determine the
audience which is the target of NEA's publicizing of its
candidate preferences. Should that audience consist only

of its own members, NEA would be required to report the costs
only if they exceed $2,000 per election.

NEA would have no reporting responsibility if its communication
to its members of candidate preferences is disseminated only

by means of publications such as the NEA Reporter which address
many issues in addition to candidate choices.

Should NEA's publicizing of its candidate preferences go beyond
its own membership, or if its costs of informing its members
exceed $2,000 per election and its mode of communication is
primarily devoted to express advocacy with regard to clearly
defined candidates, this organization would be in apparent
violation of 2 U.85.C. § 441b.

Recommendation

We recommend that the Commission assign a MUR number to this
matter so that further investigation may be undertaken concerning
the Committee's determination and publicizing of candidate
preferences.
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FEDERAL ELECTION COMMISSION

1525 b STREET MW
VUASHINGTON, D C, 20461

MEMORANDUM

Te: William C. Oldaker, Gerneral Counsel
Frem: Thomas J. qu:er.azn,

Subfect: Referral of news article — potential intermally
generated MUR

Date: November 22, 1978

Pursuant to Section IID of the Conmission's pro-
cedures for the handling of internally generated campliance
matters (Commission Memorandum #86) I am referring the at-
tached article which appeared on page 1! of the NEA Reporter
in its November 1978 1ssue. I request that your office pre-
pare a memorandum on whether any of the activities deseribed
therein violate the Federal Election Campaign Act.

Thank you for your assistance in this matter.
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Political: Actwuty' Rebate Procedure

nonmember of NEA whn is required to pay an ,
agency shop, fair share, or similar fee whichis * . °

equwa.lmt to dues of members to a NEA affiliate . ..

is eligible to teceive a rebate of that portion of the .,

fee which otherwise would be used by the NEA fors |

P aactivity. . % - """ The communication must include a statement by

means (1) the administration of the NEA's inde-- |  the nonmember that he or she is not a member of -

sed herein, the phrau "political activity”

pendent political action committee (i.e., NEA-PAC),
(2) the determination and/or publicizing of the i
NEA's preference for a candidate For political of-
fice, (3) efforts to enact, defeat, repeal, or amend

of employer-employee relations shall be deemed
related to working conditions), welfare, or working * 2
environment of employees represented by the h[h
and/or its affiliates, or (4) contributions to charita- .

ble, nﬂ:iuul,ﬂt ideological causes.. Ly '_,
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A. nonmember may request ; a uhatt by srmi:ng _:,-*:'
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Political Activity Rebate ~ =,
Office of AHiliate Relations :
National Education Association
1201 - 16th Street, N.W.. .
Washington, DC 20036

the NEA, objects to the expenditure by the NEA of
any portion of his or her fee lor political activity, a

request for a rebate, and the lollowing information:

(1) the name and address of the nonmember; (2)

. P \ 1" the position in which the nonmember is employed
legislation which is not related to the working con-"." I
ditions (legislation establishing collective bargain-' 5y (3) the name of the NEA afiiliate which is the non-

ing. ssional negotiation, or some other sysiem ' ; ;
ing. professional neg - . g . (4) the amount of the fee which the nonmember is

member’s collective bargaining representative; and

mquired to pay to the collective bargaining repre-
sentative for the membership year in question. The
communication must be postmarked not more than

; l}liﬂ.‘j‘ (30) days after the nonmember paid any
. portion of the fee to the collective bargaining repre-

sentative; or the posting of a Political Activity

Rebate Notice by the collective bu;-.-i.nm; repre-'
sentative, wh.id'mrer islater. [%=2 v
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'T'ht amount of a nurnmrmbcr"! rebate is dmr-nb.
mined by multiplying the amount that he or she s ©
rnqunrtd to pay to the NEA during the rnnmbcnhip‘
year in question by the percentage of the NEA ~ B
budget which is expended for political activity dur- :
ing that year. A preliminary determination has been -
made that during the 1978-79 membership year
6 percent of the NEA budget will be expended for |,
political activity. After the membership year has., '
ended, a final determination will be made on the .
basis of the amount actually expended for political .
activity. Each nonmember who requests a rebate .
will be notified in writing of the amount to which
he or she is entitled and the procedure for payment.

If service fees charged to nonmembers are estab- -
lished at an amount less than regular dues and the °
difference is greater than the actual rebate, the full
rebate will be considered to have been paid to the '+
nonmember by virtue of the reduction. If the dif- *
ference is not greater than the rebate, nonmembers =
will be entitled only to that portion of the rebate :
which sxceeds the difference between rﬁqh{ dues _
:nd the reduced fees. - .
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FEDERAL ELECTION COMMISSION

RS b STREET S WY
WASHINL 1O 10 2idb )

January 19, 1979

MEMORANDUM TO: . The Commission

FROM: William C. Oldake
General Counsel

SUBJECT: NEA Reporter Article - Pre MUR 22

On Hovember 22, 1978, an article which appeared in the NEA
Reporter of November, 1978, was referred to the Office of
General Counsel by Thomas J. Cooper, Executive Assistant to
Commissioner Thomson. (See Attachment).

The article concerns the eligibility of nonmembers of NEA to
receive rebates of the portion of their agency shop or fair
share fees which would be used by NEA for political activities.
The term "political" activity is defined to include:

l. the administration of NEA-PAC;

2. the determination and/or publicizing of NEA
candidate preferences;

3. efforts to affect legislation not related to the
working conditions, working environment or welfare
of NEA members; or

4. contributions to charitable, religious or
ideological causes.

It appears that activities §#l, #3 and #4 are either permissible
under the Act or not covered by its provisions. As described
in the article, activity #2 raises a number of issues which
cannot be adequately addressed without further investigation
into NEA procedures.

2 U.S.C. §431(f) (4) excludes from the definition of "expendi-
ture®” the costs of any communication by a membership organiza-
tion to its members if the organization was not established

primarily to influence elections of persons to Federal office.




If the communication expressly advocates the election or
defeat of a clearly defined candidate, the organization

must report the costs of such communication if they exceed
§2,000 per election; however, even this reporting requirement
is waived if the communication is one which is primarily
devoted to subjects other than express advocacy of the
election or defeat of a candidate.

If, for example, the express advocacy is only one of a number
of issues covered in a union publication, it has been Commission
practice not to require reporting of the costs involved.

In the present situation, one would need to determine the
audience which is the target of NEA's publicizing of its
candidate preferences. Should that audience consist only

of its own members, NEA would be required to report the costs
only if they exceed $2,000 per election.

NEA would have no reporting responsibility if its communication
to its members of candidate preferences is disseminated only

by means of publications such as the NEA Reporter which address
many issues in addition to candidate choices.

Should NEA's publicizing of its candidate preferences go beyvond
its own membership, or if its costs of informing its members
exceed 52,000 per election and its mode of communication is
primarily devoted to express advocacy with regard to clearly
defined candidates, this organization would be in apparent
violation of 2 U.S.C. § 441b.

Recommendation

We recommend that the Commission assign a MUR number to this
matter so that further investigation may be undertaken concerning
the Committee's determination and publicizing of candidate
preferences.




FEDERAL ELECTION COMMISSION

1335 K STREET MW,
WASHINCTON, DC. 20461

MEMORANDUM

To: William C. Oldaker, General Counsel
Fram: Thomas .J. cmper.‘z...,

Subject: Referral of news article — potential internally
generated MUR

Date: Noverber 22, 1978

Pursuant to Section IID of the Cammission's pro-
cedures for the hendling of intermally generated campliance
matters (Commission Memorandum #86) I am referring the at-
tached article which appeared on page 14 of the NEA Reporter
in its November 1978 issue. I request that your office pre-
pare a memorandum on whether any of the activities deseribed
therein violate the Federal Election Campaign Act.

Thank you for your assistance in this matter.
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Political Activity Rebate =
agency shop, fair share, or similar fee which is * 2+ Office of Affiliate Relations

nonmember of NEA who is required to pay an .t,..

equivalent to dues of members to a NEA affiliate 1
is eligible to receive a rebate of that portion of the °. il ;
fee which otherwise would bc u:ed by the NEA lur-
political activity. . .

As used herein, the phrm * political activity™
means (1) the administration of the NEA's inde-
paninn:l political action mmwtt:lej (ie, NI':‘.rAhFACJ
*" (2) the determination and/or publicizing of the .51 :
NEA’s preference for a candidate for political of- - E;?I:l:t for a ::Z“'i' i'] nd tz: tf:lluwmg l“r ":m;;;m'
lﬁ:psla“ {311 !Eu:hi t::mnztt ri::t':é‘ mL miur micun- 3% the position in which the nonmember is employed;

d tl' I |": : tablishing collecti h“" _.r'jt (3) the name of the NEA affiliate which is the non-
g itions (legislation establishing collective bargain- 3% member's collective bargainin representative; and
ing, professional negotiation, or some other system * = & g

%% (4) the amount of the fee which the nonmember is
of employer-employee relations shall be deemed L+ required to pay to the collective ba.rg:mln; repre-

’-l. sentative for the membership year in question. The
communication must be postmarked not more than

Mational Education Association
1201 - 16th Street, NNW.. .
Washington, DC 20036

_‘ The communication must include a statement by
V<% the nonmember that he or she is not a member of
' the NEA, objects to the expenditure by the NEA of
any portion of his or her fee For political activity, a

environment of employees represented by the NEA 5
and/or its aﬂil.‘.ltu or (4) conml:-uﬂam to :lunta- £
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Thumnunto-l a nmmmhver s rebate is deter-.
mined by multiplying the amount that he or she is -
l.'rqulred to pay to the NEA during the mmb:nﬂp
year in question by the percentage of the NEA ~ +7¢"
budget which is expended for political activity dur-
ing that year. A preliminary determination has been -
made that during the 1978-79 membership year .5
& percent of the NEA budget will be expended fur-ﬁ‘:
political activity. After the membership year has
ended, a final determination will be made on the , fr
basis of the amount actually expended for polili:dti.
activity. Each nonmember who requests a rebate
will be notified in writing of the amount to wh:h
he or she is entitled and the procedure for plymznt.-

If service fees charged to nonmembers are estab-"-
lished at an amount less than regular dues and the ©
difference is greater than the actual rebate, the full -
rebate will be considered to have been paid to the "5
nonmember by virtue of the reduction. If the dif- ~.
ference is not greater than the rebate, nonmembers B 5
will be entitled only to that portion of the rebate 'i- ’1
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FEDERAL ELECTION COMAMISSION

1125 K SIREET NW
WASHINGITON DO 20461

L

o
F A Pt
[ L g

»
4

THIS IS THE BEGINAING OF MR £ 4/ 3

e e

Date Filmed fg/aa/?fﬂamra No. --- 2
Cameraman ,{: }E( L

s L astiN it ity ||

L) =y - -.Lu.l E
oy R R R S

ol v} BT o
e e WG

et M smseinas i




