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FEDERAL ELECTION COMMISSION

1325 K SIREET MW
WASHING TON,D.C. 20463

April 16, 1979
CERTIFIED MAIL

RETURN RECEIPT REQUESTED

Mr. J. Russell Kirby

Kirby for Congress Committee
206 N. Tarboro Street

P.0. Box 249

Wilson, N.C. 27893

Re: MUR 724
Dear Mr. Kirby:

After receiving your most recent submissions of March
16, 1979, in connection with MUR 724, the Commission has
determined to take no further action against the Kirby for
Congress Committee in this matter. Accordingly, the
Commission has closed its file in this matter.

I1f you have any further questions, please contact
Marsha Gentner, the attorney assigned to this matter, at

(202) 523-4073.
Singerely, A(_)

W1;1iam C. ﬂldaker
General Counsel




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

et

MUR 724
Kirby for Ccngress Committee )

CERTIFICATION

I, Marjorie W. Emmons, Secretary to the Federal

Election Commission, do hereby certify that on April 11, 1979,

o
. the Commission determined by a vote of 6-0 to adopt the
- following recommendations, as set forth in the General Counsel's
o Report dated April 6, 1979, regarding the above-captioned
. matter:

l. Accept the statement submitted by the
- Kirby for Congress Committee concerning

the elimination of its disputed debt

- owed to Cook, Ruef, Spann and Company.

2, Find that the conditions set forth by
the Commission on November 20, 1978,
for no further action in this matter
have been met by the Committee

3. Take no further action against the
Kirby for Congress Committee and close
the file.

4. Send the letter attached to the above-
named report.

Attest:

———

Date Marjorie W. Emmons
Secretary to the Commission

Received in Office of Commission Secretary: 4-9-79, 10:44
Circulated on 48 hour vote basis: 4-9-79, 4:30




April 9, 1979

EMMORANDUM TO: Marge Emmons
PROM1 Elissa T, Garr
SUBJECT: MUR 724

Please have the umlmu Counsel's Report
on MUR 724 distributed to the Commission on a 48 hour

tally basis.
Thank you.
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BEFORE THE FEDERAL ELECTION COMMISSION

MUR 724

In the Matter of

Kirby for Congress Committee

GENERAL COUNSEL'S REPORT

On November 20, 1978, the Commission determined that no
further action should be taken against the Kirby for Congress
Committee ("the Committee”) on the condition that the Committee
refund a total of $252 in excess contributions from three
individuvals, and submit a satisfactory debt settlement state-
ment concerning an outstanding debt to Cook, Ruef, Spann and
Company. Mr. Kirby, an attorney, notified this Office that
he would handle this matter for the Committee.

Mr. Kirby has sent the refund checks reguested in this

Copies of these checks are attached to this Report.

Mr. Kirby has also sent a statement concerning the debt
of $1,999.02 owed to Cook, Ruef, Spann and Company. The
information submitted by Mr. Kirby reveals that the debt in
question is disputed. Mr. Kirby asserts that Cook, Ruef,

Spann and Company have been paid in full for all services
performed and materials delivered to the Committee as per their
agreement. The Committee contends that any such claim by
Cook, Ruef, Spann and Company is contested. Cook, Ruef, Spann
and Company apparently either agreed with the Committee's
contention or determined that further efforts to collect

would not be fruitful, as the corporation has not further

pursued any claim against the Committee. The Office of General




-2=

Counsel recommends that the Commission accept the attached
statement submitted by Mr. Kirby on behalf of the Committee
concerning the elimination of its disputed debt to Cook,
Ruef, Spann and Company.

As the Committee has submitted the above statement con-

cerning the elimination of the Committee debt to Cook, Ruef,

Spann and Company, and has refunded the $252 in excess con-
tributions as requested by the Commission: the General Counsel's
Office recommends that the Commission find that the conditions
it set forth for no further action in this matter have been met
by the Committee, and that the file should be closed.

RECOMMENDATIONS

l. Accept the statement submitted by the Kirby for Congress
Committee concerning the elimination of its disputed debt owed
to Cook, Ruef, Spann and Company.

2. Find that the conditions set forth by the Commission
on November 20, 1978, for no further action in this matter have
been met by the Committee.

3. Take no further action against the Kirby for Congress

Committee and close the file.

4l//?ﬂnﬁ the attached letter.
/‘7?
i

William C.-0Oldaker
General Counsel

DATE

Attachments:
Copies of Refund Checks
Copy of Disputed Debt
Statement
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ATTORNEYS AT LAW
108 M. TARBO RO STREET
P.O.BOX Ra®

J AUSSELL KinBY WILSON, NORTH CARCLINA 27883 "9 MAR 25 .ﬂ'..:tm-. 3 I

JOHM E CLARK

March 16, 1979 901716

Mr. Williom C. Oldaker
General Counsel

Federal Election Commission
1325 K Street N, W,
Washington, D, C, 20463

Re: MUR 724 (78)

Dear Mr. Oldaker:

| have agreed to refund contributions your office considers to be excessive, Copies
of the checks are attoched. Delivery should take place this weekend and the concelled checks
will be ovailable after going through the bank, When paid by the bank | will be glad to forward

that proof,

Pursuant to parag-aphs a, b, ¢ and d of the next to the lest poragroph on the atteched
Debt Settlement instructions, | submit the following on the Cook, Ruef, Sponn & Company dis-

puted account:

@) | am unoware of any terms of credit, The compaign committee was hilled
periodically for services and materials furnished, Payment followed in due
course except in cose of error or viclation of terms of any ogreement on specific

items,

The creditor originally contended a much lorger amount wes due to it, Through
checking and negotiation the figure was voluntarily lowered to the present amount,
This was done by others than myself.

c) The creditor hes pursued no remedies and | don't onticipate any will be pursued,

d) There has been no settlement in the legal sense because the debt is vigorously
disputed,

The basis for dispute is that | contend Cook, Ruef and Spann have been paid in full
for oll services ond materials delivered or performed os ogreed. If items were delivered too late
for effective use or services not performed, then | don't feel ony obligation to make payment.

This matter has not been settled legally, but | have not heard from ony representative
for them in many months ond | don't onticipate hearing from them further, [f so, the claim will
be contested and under our law this claim is uncollectible, | refer you to previous letters ond

enclosures in this regord.

Trusting that this matter is concluded, | om

. RussLI': Kirby

Enclosures




FEDERAL ELECTION COMMISSION

TS K STREET MW
WASHING TON DC. 2046 )

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. J. Russell Kirby

Kirby for Congress Committee
206 N. Tarboro Street

P.O. Box 249

Wilson, N.C. 27893

Re: MUR 724
Dear Mr. Kirby:

After receiving your most recent submissions of March
16, 1979, in connection with MUR 724, the Commission' has
determined to take no further action against the Kirby for
Congress Committee in this matter. Accordingly, the
Commission has closed its file in this matter.

If you have any further gquestions, please contact
Marsha Gentner, the attorney assigned to this matter, at
(202) 523-4073.

Sincerely,

William C. Oldaker
General Counsel
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ATTORNEYS AT LAW COMMISSION -
208 N.TARBORD STACET
D BOX 240

J. AUSSELL KIREY WILSON, NORTH CAROLINA 27893 'r’ m 25 #m,jf
March 16, 1979 301716

SOHN E CLAMN

Mr. William C. Oldaker
General Coursel

Federal Election Commission
|325 K Street N-W-
Washingten, D, C. 204463

Re: MUR 724 (78)

Deor Mr. Oldaker:

| have agreed to refund contributions your office considers to be excessive, ies
of the checks are attached. Delivery should toke ploce this weekend and the concelled checks
will be ovailable ofter going through the bank. When paid by the bank | will be glod to forward

that proof,

Pursuont to paragrophs a, b, ¢ and d of the next to the lost paragraph on the attoched
Debt Settlement instructions, | submit the following on the Cook, Ruef, Spann & Company dis-

puted accounts

a) | om unaware of any terms of credit, The campaign committee was billed
periodically for services ond materials furnished. Payment followed in due
course except in case of error or violation of terms of any ogreement on specific
items,

The creditor originally contended o much lorger omount was due to it. Through
checking and negotiation the figure was voluntarily lowered to the present amount.
This was done by others than myself,

c) The creditor hos pursued no remedies and | don't onticipate any will be pursued.

d) There hos been no settlement in the legal sense becouse the debt is vigorowsly
disputed,

The basis for dispute is that | contend Cook, Ruef ond Spann have been paid in full
for all services and materials delivered or performed os agreed. If items were delivered too late
for effective use or services not performed, then | don't feel any cbligation to moke payment.

This matter has not been settled legally, but | have not heard from any representative
for them in many months and | don't anticipate hearing from them further, If so, the claim will
be contested and under our law this claim is uncollectible. | refer you to previous letters ond

enclosures in this regard.
Trusting that this matter is concluded, | am
?’7’%%
J, Russéll Kirby
Enclosures
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2 U.8.C. § 434(b) (12) and 11 CFR 104.8(a) -require the con-
tinuous reporting of debts and obligations and call for a state-
ment by the cidndidate/committee as to the circumstances and
conditions under which a debt is extinguished. Section 100.4
(a) (6) of the regulations provides that "the extension of credit
for a length of time beyond normal business or trade practice®
is a contribution unless the creditor has made “"a commercially
reasonable attempt to collect the debt".

The Commission's regulations, part 114.10, provide that a
corporation may extend credit to a candidate, political
committee, or other person in connection with a Federal electionm
provided that the. extension of credit is in the ordinary course
of the corporation's business and that the terms of credit are
substantially similar to extensions to nonpolitical debtors.

If a corporate debt is settled in a commercially reason-
able manner, the settlement will not be considered a prohibited
corporate contribution under 2 U.S5.C. § 441b(a). However, the
debtor must file a statement of settlement with the Commission
prior to the termination of reporting status, and the settlement
is subject to Commission review. If a corporate creditor's
debt settlement is not approved by the Commission, the amount
of the debt forgiven is a contribution-in-kind under the Act,
thereby giving rise to a 2 U.S5.C. § 441b (a) violation.

Information to be submitted by debtor and/or creditor:

-whether credit was extended in the ordinary course of the
creditor's business;

-whether credit was extended on terms substantially similar
to extensions to non-political debtors;

-whether the debtor has undertaken all commercially
reasonable efforts to satisfy the outstanding debt;
-whether the creditor has pursued its customary remedies in
order to collect on the debts;

-whether the creditor is in agreement with the terms of
settlement.

Submission of the following information may be accepted as an
adeguate debt settlement statement:

a) Initial terms of credit with the corporate creditor
b} Steps taken by the debtor to extinguish the debt

¢] Remedies pursued by the creditor

d) Terms/circumstances of the settlement of the debt

If the debt is a disputed one, include the basis of the
dispute and how the matter was settled.




KIRBY & CLARK
ATTORNEYS AT LAW
GOLD PROFESSIONAL BUILDING
P 0. BOX 2489
WILSON, NORTH CARODLINA 278823

Attention: Mr. William C, Oldaker
"NE, Marsha Gentner, Attorney General Counsel

Federal Election Commission
1325 K Street N.W,
Washington, D. C. 20463




FEDERAL ELECTION COMMISSION

125 K SIREET MW
VUASHING TON [0 . 20461

MEMORANDUM TO CHARLES STEELE b

FROM: MARJORIE W. EMMONS vy U-)

DATE : MARCH 27, 1979

SUBJECT: MUR 724 - Interim Investigative Report

dated 3-21-79; Received in 0OCS
3=26-79,; 7:50
The above-named document was circulated on a 24
hour no-objection basis at 12:00, March 26, 1979.
The Commission Secretary's Office has received

no objections to the Interim Investigative Report as of

12:00 this date.




MEMORANDUM TO: Marge Emmons
FROM1 Elissa T. Garr
SUBJECT!: MUR 728

please have the attached Interim Invest Report

on MUR 724 distributed to the Commission.

Thank you.




BEFORE THE FEDERAL ELECTION COM ISSION
M
RY

In the Matter of ) -
) w8 e 25
Kirby for Congress Committee )

A7: 59

INTERIM INVESTIGATIVE REPORT

On November 20, 1978, the Commission voted to take no
further action against the Kirby for Congress Committee ("the
Committee") on the condition that the Committee refund $252
in excess contributions and submit a satisfactory debt settle-
ment statement for an outstanding Committee debt. Mr. Kirby
is now handling this matter on behalf of the Committee.

Mr. Kirby and the General Counsel staff have had several
conversations in order to inform Mr. Kirby of the steps involved
in compiling a debt settlement statement and in complying with
the conditions set forth by the Commission, and to discuss Mr.
Kirby's reluctance to comply with the conditions required for
no further action in this matter. However, upon return from
a lengthy business trip, Mr. Kirby informed this Office he
intended to comply with the Commission's regquests. He has
prepared and sent a debt settlement statement, along with copies

of the refund checks, and the General Counsel's Office should

receive these materials in a few days.
S /o1 e i )

C i
pafe William c. eldaker
General Counsel




FEDERAL ELECTION COMMISSION

1325 K STREET MW
WASHINGTON, DC. N6l

MEMORANDUM TO CHARLES STEELE UJQ/F

FROM: MARJORIE W. EMMONS

DATE: MARCH 6, 19?%

SUBJECT: MUR 724 - Interim Investigative Report

dated 3-2-79; Received in OCS
Priday, 3-2-79, 4:57

The above-named document was circulated on a 24
hour no-objection basis at 1:00, Monday, March 5, 1979.

The Commission Secretary's Office has received

no objections to the Interim investigative Report as of
1:30 this date.




MEMORANDUM TO: Marge Emmons
FROM: Elissa T. Garr
SUBJECT: MOUR 724

Please have the attached Interim Invest Report

on MUR 724 distributed to the Commission.
Thank you.




BEFORE THE FEDERAL ELECTION 'CﬂI!lIHIEB:I:E“_'I "Lr
€M RETARY

In the Matter of

Tt Tt

wodd SR 2 Pd: 5T

Kirby for Congress Committee )

INTERIM INVESTIGATIVE REPORT

On November 20, 1978, the Commission voted to take no

0 further action against the Kirby for Congress Committee ("the

Committee™) on the condition that the Committee refund $252

in excess contributions and submit a satisfactory debt settle-

ment for an outstanding Committee debt. Mr. Kirby is now

handling this matter on behalf of the Committee.

- Mr. Kirby and the General Counsel staff have had several
conversations in order to inform Mr. Kirby of the steps involved
in compiling a debt settlement statement and in complying with
the conditions set forth by the Commission to close this matter.
Although Mr. Kirby has been out of town for the past several
weeks on business, he informed the staff upon his return that
he intends to comply with the Commission's requests and will
be sending the debt settlement statement and proof of the

refund of the contributions very shortly.

Date 31&!79 Hlfijlim e D]%E?_g'ﬁéﬂg
General -;:junﬁel U




FEDERAL ELECTION COMMISSION

1325 K STREET N.W
WASHING TON [1C. 20461

MEMORANDUM TO CHARLES STEELE U)c/

FROM: MARJORIE W. EMMONS 1'

DATE: FEBRUARY 13, 1979
SUBJECT: MUR 724 - Interim Investigation Report

dated 2-9-79; Received in OCS
2-9-79, 12:32

The above-named document was circulated on a 24
hour no-objection basis at 10:30, Monday, February 12, 1979.
The Commission Secretary's Office has received

no objections to the Interim Investigation Report as of

12:00 this date,




February 9%, 197%

MEMORANDUM TO: Marge Emmons
FROM: Elissa T. GArr

- SUBJECT1 MUR 724

Please have the attached Interim Invest Report
on MUR 724 distributed to the Commission.

Thank you.
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BEFORE THE FEDERAL ELECI‘I.OHHGMBEI&

In the Matter of . FEBY Pl2: 32
MUR 724

ol

Kirby for Congress Committee )

INTERIM INVESTIGATION REPORT

On November 20, 1978, the Commission voted to take no
further action against the Kirby for Congress Committee ("the
Committee") on the condition that the Committee refund 5252
in excess contributions and submit a satisfactory debt settle-
ment statement for an outstanding Committee debt.

The Committee no longer exists. Mr. Kirby contacted
this Office in order to handle this matter for the Committee.
Because he did not understand what was involved in compiling
a debt settlement statement, an informational sheet plus
instructions, were sent to him along with a list of those to
whom the excess contribution funds should be returned. The
letter also informed Mr. Kirby that if the required steps were
not taken by him/the Committee within 10 days, the Commission
might take further action in this matter.

Mr. Kirby received the letter from this Office on January
29,1979. This O0ffice is prepared to make a further recommendation

in this matter if no response is receivged by February 8, 1979.

Datd { William C.
General Counsel
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KIRBY & CLARK
ATTORNEYS AT LAW
208 N.TARBORD STRLCET
P.O.BOK 248

4. AUSSELL RIABRY WILSOM, NORTH CAROLINA 27883 TELEFHONE
JOHMN E CLARK BB EAN-E A

February 5, 1979

Mr. William C. Oldaker
General Counsel
Federal Election Commission
1325 K Street N, W,
Washington, D. C. 204463
Re: MLR 724 (78)

Dear Mr, Oldaker;

In your letter of Janvary 19, 1979, you raise questions about:

|. An indebtedness reported to be owed to Cook, Ruef and Spann,
2, Excess coniributions from listed persons.

My contention on the Cook, Ruef and Spann matter is covered in my letter to you of
October 30, 1978, o copy being attached,

My contention os to excessive contributions is set out in my letter to you dated
December |4, 1978, o copy being attached,

| would appreciate your letting me know why these explanations are not satisfoctory.

Thanking you in advance for your attention to this matter, | am

Sincerely

J. Russell Kirby
JRK/sb

Enclosures




December |4, 1978

Mr. Willlam €, Oldaker
Gaeneral Counsel

Federal Election Commismsion
1325 K Strest N.W,
Washington, D. C. 204463

Re: MUR 724 (78)

Dear Mr, Oldaker:

| have just been made aware of a letter from your office dated November 29, 1978,
directed to Roger Allen, Treasurer of the Kirby for Congress Committes, Mr. Allen no
longer serves as treasurer of the commlittes.

In connection with violation of 2 U.5.C. #44la(f) | deny there has been any excessive

contribution. In two casas | personally pald the notes In question, In the other two cases
both husbands and wives were Involved and the contributions on that bosis were not excessive.

In connection with violation of 2 U,S5.C. #434(b) (12) | contend | have no obligation to
Cook, Ruef and Spann and you have been so notified of my reasons for so contending.

Sincerely yours,

J. Russell Kirby




i
KIRBY & CLARK
ATTORNEYS AT LAW
OB w TARBORO STRLEY
"0 MoK FAa@
4 AUSSELL RIABY WILSON, NORTH CAROLINA E7883 TELEPHOME
JOHMN €L CLARR WiE FAN-Bia

October 30, 1978

Mr. William C. Oldaker
General Counsel

Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463

Re: MUR 724 (78)
Dear Mr. Oldaker:
The Cook, Ruef and Spann claim hasn't been filed recently because
1 don't consider they have a claim, They must have acceded to that
contention because I have heard nothing from them in months.
You can be 100% assured that I will contest to the last court
any effort to collect that disputed claim. I contend they would owe

me money on a proper accounting, though I shall never press any Such
claim, I am only too willing to forget the whole thing as a nightmare.

I invite your attention to the ruling in Louchheim vs. Carson,
35 N. C. App. 299 et seqg. which is enclosed,

Sincerely yours,

;2_ r&@aﬂ@
(3#{/

J. Russell Kirby

JRK:sab

Enclosures




KIRBY & CLARK
ATTORMNEYS AT LAW
208 W TARBORG STREET
.0 BOX 249
WILSON, NORTH CAROLINA 27893

Mr. William C, Oldoker
General Counsel

Federal Election Commission
1325 K Street, N, W.
Washington, D. C, 20463
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FEDERAL ELECTION COMMISSION

1125 K STREET MW
WASHING TON,DC, H6)

January 19, 1979

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

J. Russell Kirby

Kirby & Clark

206 N. Tarboroc S5t.

P.O. Box 249

Wilson, N. Carolina 27893

Re: MUR 724 (78)
Dear Mr. Kirby:

Pursuant to your conversation of January 2, 1979, with
a staff attorney, enclosed please find information and
instructions regarding debt settlement statements required to
be submitted under 11 CFR 114.10. Also enclosed is a copy of
the last report filed by the Kirby for Congress Committee ("the
Committee") showing an outstanding obligation of $1,999.02 to
Cook, Ruef, Spann & Co.

The debt settlement statement, along with copies of the
refund checks to Mr. Exum Scott, Mr. Hubert Scott, Mr. Carson
Barnes, and Dr. James Etheridge of 5100, $50, $52, 5§50, re-
spectively, in excess contributions to the Committee, must be
submitted to the Commission within ten (10) days of your
receipt of this letter. If we do not receive those materials
in that time, the Commission may take further action against
the Committee. Please note that any refund of an excessive
contribution by you, personally, must be reported to the Com-
mission as a contribution in that amount from the candidate
to the Committee.

If you have any gquestions concerning the enclosed infor-
mation, please contact Ms. Marsha Gentner, the attorney assigned

to this matter, at 202-523-4060.
Sincexkly, =
C?/;/

William C. Oldaker
General Counsel

Enclosures




DEBT SETTLEMENT

2 U.5.C. § 434(b) (12) and 11 CFR 104.8(a) require the con-
tinuous reporting of debts and obligations and call for a state-
ment by the candidate/committee as to the circumstances and
conditions under which a debt is extinguished. Section 100.4
{a) (6) of the regulations provides that "the extension of credit
for a length of time beyond normal business or trade practice"
is a contribution unless the creditor has made "a commercially
reasonable attempt to collect the debt".

The Commission's regulations, part 114.10, provide that a
corporation may extend credit to a candidate, political
committee, or other person in connection with a Federal election
provided that the.extension of credit is in the ordinary course
of the corporation's business and that the terms of credit are
substantially similar to extensions to nonpolitical debtors.

If a corporate debt is settled in a commercially reason-
able manner, the settlement will not be considered a prohibited
corporate contribution under 2 U.S5.C. § 441b(a). However, the
debtor must file a statement of settlement with the Commission
prior to the termination of reporting status, and the settlement
is subject to Commission review. If a corporate creditor's
debt settlement is not approved by the Commission, the amount
of the debt forgiven is a contribution-in-kind under the Act,
thereby giving rise to a 2 U.S5.C. § 441b (a) wviolation.

Information to be submitted by debtor and/or creditor:

-whether credit was extended in the ordinary course of the
creditor's business;

-whether credit was extended on terms substantially similar
to extensions to non-political debtors;

-whether the debtor has undertaken all commercially
reasonable efforts to satisfy the outstanding debt:
-whether the creditor has pursued its customary remedies in
order to collect on the debts;

-whether the creditor is in agreement with the terms of
settlement.

Submission of the following information may be accepted as an
adeguate debt settlement statement:

a) Initial terms of credit with the corporate creditor
b) Steps taken by the debtor to extinguish the debt

c) Remedies pursued by the craditor

d) Terms/circumstances of the settlement of the debt

_ If the debt is a disputed one, include the basis of the
dispute and how the matter was settled.
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FEDERAL ELECTION COMMISSION

1325 K SIREET NW.
WASHING TON,D.C. 20463

v
= MEMORANDUM TO CHARLES STEELE vﬂ‘)

- FROM: MARJORIE W. EMMONS
. DATE: JANUARY 15, 1979
SUBJECT: MUR 724 (72) - Interim Investigative

e Report dated 1-12-79: Received in
OCS 1-12-79, 10:46
The above-named document was circulated on a 24
hour no-cbjection basis at 3:30, January 12, 1979.

The Commission Secretary's Office has received

no objections to the Interim investigative Report as of

4:00, this date.




January 12, 1979%

MEMORANDUM TO: Marge Emmons
FROM : Elissa T. Garr
SUBJECT: MUR 724

Please have the attached Interim Invest Report on

MUR 724 distributed to the Commission.
Thank you.




BEFORE THE FEDERAL ELECTION MI‘M
\ '
"”Ir

In the Matter of ”7JﬂH12 All

Kirby for Congress MUR 721EI?!I
Committee

INTERIM INVESTIGATIVE REPORT

On November 24, 1978, the Commission wvoted to take no
further action against the Kirby for Congress Committee ("the
Committee®™) conditioned on the receipt from the Committee of a
satisfactory debt settlement statement concerning an outstanding
Committee debt, and copies of cancelled checks of refunds of
excessive contributions to four individual contributors. A
letter informing the Committee of this action was received by it
on December 4, 1978.

Mr. J. Russell Kirby, the candidate, has contacted this
Office. As the Committee no longer exists in any practical
sense, Mr. Kirby has taken on the responsibility of handling
the remaining Committee obligations. Mr. Kirby was not familiar
with the procedure involved in filing a debt settlement statement.
Instructions on how to prepare such a statement, as well as the
names of the four individuals who made excessive contributions
and the amounts of those excesses, are being sent to Mr. Kirby.
The Committee (Mr. Kirby) has been given ten days from receipt

of that letter to comply with the conditions required by the

Commission.
/;'z,/),r LQW
ﬁute / r

William C. dakar
General Cuunsel




KIRBY & CLARK
ATTORMNEYS AT LAW
208 N.TARBORC STREET
PO BOX R4
4. AUSBELL HIREY WILSON, NORTH CAROLINA 27883 . TELEFHONE

JOHN £ CLARK 4 BEE cl '
December 14, 1978 Tﬂ"&t.

Mr. William C, Oldaker
General Counsel

Federal Election Commission
1325 K Street N.W,
Washington, D, C. 20463

Re: MUR 724 (78)

Dear Mr. Oldaker:

| have just been made aware of a letter from your office dated November 29, 1978,
directed to Roger Allen, Treasurer of the Kirby for Congress Committee. Mr, Allen no
longer serves as treasurer of the committes,

In connection with violation of 2 U.5.C. #44la(f) | deny there has been any excessive

contribution. In two cases | personally paid the notes in question, In the other two cases
both husbands and wives were involved and the contributions on that basis were not excessive.

In connection with violation of 2 U.S.C. #434(b) (12) | contend | have no obligation to
Cook, Ruef ond Spann and you have been so notified of my reasons for so contending.
k




KIRBY & CLARK
ATTORMNEYS AT LAW
208 N. TARBORDO STREET
PO BOX 249
WILSON, NORTH CAROLINA 27893

Mr. William €. Oldaker
General Counsel

Federcl Election Commission
1325 K Street, N. W,
Washington, D. C. 20463




FEDERAL ELECTION COMMISSION

1325 K STREET N.W
WASHINGTON DU X461

" MEMORANDUM TO: CHARLES STEELE V
"

FROM: MARJORIE W. EMMONS
DATE: DECEMBER 15, 1978
: SUBJECT: MR 724 - Interim Conciliation Remnort

dated 12-12-78; Received in
oCs 12-14-78, 2:07

The above-named document was circulated to

- the Commission on a 24-hour no-objection basis

at 10:00, December 15, 1978.

There were no objections to the Interim Conciliation

Report.




December 14, 1978

MEMORANDUM TO: Marge Emmons

RROM 1 Elissa T. Garr
e SUBJECT: MUR 724
O Please have the attachaed Interim Concil Report on

MUR 724 distributed to the Commission.

Thank you.
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In the Matter of )

MgDTelysr 22 07

Kirby for Congress Committee )

INTERIM CONCILIATION REPORT

On November 20, 1978, the Commission voted to take no further
action against the Kirby for Congress Committee ("the Committee®)
conditioned on the filing by the Committee of a debt settlement
statement concerning a Committee obligation to Cook, Spann, Ruef

- and Company, and the refund of excessive contributions received
P by the Committee.
A letter informing the Committee of this determination and
the requirements thereof was mailed to the Committee on November 29.
The General Counsel's Office is currently awaiting a response by

the Committee, which is due on December 15, ]978.

A L i,

Date /7 / - Willlam C. :':?Aﬁke:
General Courisel

)2 / - / - g . ///




FEDERAL ELECTION COMMISSION

1325 K STREET M. W
WASHINGTON [ C, 204613

November 29, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Roger Allen

Treasurer

Kirby for Congress Committee
Post Office Box 249

Wilson, North Carclina 27893

Re: MUR 724 (78)
Dear Mr. Allen:

As you know, on October 16, 1978, the Federal Election
Commission found reason to believe the Kirby for Congress
Committee violated 2 U.S.C. § 44la(f) by accepting ex~-
cessive contributions from four individuals, and 2 U.S.C.

§ 434(b) (12) by failing to continually report an outstanding
obligation to Cook, Spann, Ruef and Company, along with
the circumstances of its extinguishment.

On November 24, 1978, the Commission directed that
the Committee refund the excessive contributions accepted
by the Committee and submit a debt settlement statement
detailing the circumstances under which the aforementioned
outstanding debt was extinguished.

Copies of the refund checks to Mr. Exum Scott, Mr.
Hubert Scott, Mr. Carson Barnes, and Dr. James Etheridge,
to be followed by copies of the cancelled checks when
received,along with the debt settlement statement should
be submitted to the Office of General Counsel within ten
days of your receipt of this letter.

We look forward to the receipt of this information
so that this matter may be resolved. If you have any
guestions concerning these matters, please contact Ms.
Marsha Gentner at (202) 523-4060.

Sincerely,

Cldzz /b

William C. Oldaker
General Counsel
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FEDERAL ELECTION COMMISSION

1325 K STREET NW
WASHINGTON. DC. 20461

November 29, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Exum Scott
Route #3
Kenly, North Carolina 27542

Re: MUR 724 (78)
Dear Mr. Scott:

On November 24 , 1978, the Federal Election Commission
voted to take no Ffurther action against you. However, we
remind you that 2 U.S.C. § 44la(a) (1) (A) limits contributions
to $1,000 per candidate per election, and that under 2 U.S5.C.
§ 431(e) a loan constitutes a contribution within the meaning
of the FPederal Election Campaign Act of 1971, as amended.

If you have any further guestions regarding this matter,
please contact Ms. Marsha Gentner, the staff member assigned
to this matter, at (202) 523-4060,

Sinraralw .
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FEDERAL ELECTION COMMISSION

1125 K STREET MW
WASHINGTON DO . 20463

November 29, 1978

CERTIFIED MAIL
RETURN RECEIFT REQUESTED

Mr. Carson Barnes

¢/o Carson B. Barnes Farms

Route 1, Box 131

Spring Hope, North Carclina 27882

Re: MUR 724 (78)
Dear Mr. Barnes:

On November 24 , 1978, the Federal Election Commission
voted to take no further action against you. However, we
remind you that 2 U.5.C. § 44la(a) (1) (A) limits contributions
to 51,000 per candidate per election, and that under 2 U.5.C.
§ 431(e) a loan constitutes a contribution within the meaning
of the Federal Election Campaign Act of 1971, as amended.

If you have any further questions regarding this matter,
please contact Ms. Marsha Gentner, the staff member assigned
to this matter, at (202) 523-4060.

Sincerely,

i Jaz. fefh o)

William C. Oldaker
General Counsel

cc: Kirby for Congress Committee
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FEDERAL ELECTION COMMISSION

1525 K STREET NW
WASHING TON,D.C. 20463

November 29, 1978

CERTIFIED MAIL
RETURN_ RECEIPT REQUESTED

Mr. Hubert C. Scott
Route #3
Kenly, North Carolina 27542

Re: MUR 724 (78)

Dear Mr. Scott:

On November 24, 1978, the Federal Election Commission
voted to take no further action against you. However, we
remind you that 2 U.8.C. § 44la(a)(l) (A) limits contributions
to $1,000 per candidate per election, and that under 2 U.S.C.
§ 431(e) a loan constitutes a contribution within the meaning
of the Federal Election Campaign Act of 1971, as amended.

If you have any further guestions regarding this matter,
please contact Ms. Marsha Gentner, the staff member assigned
to this matter, at (202) 523-4060.

Sincerely,

\CL)EZ" : {d&é b,
William C. Oldaker
General Counsel

cc: Kirby for Congress Committee
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FEDERAL ELECTION COMMISSION

1125 K STREET NW
VRASHING TON. DC. 20463

November 29, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Dr. James E. Etheridge
911 Raleigh Road
Wilson, North Carolina 27893

Re: MUR 724 (78)

L ]

Dear Dr. Etheridge:
e On November 24 , 1978, the Federal Election Commission
o voted to take no further action against you. However, we
) remind you that 2 U.S.C., § 44la(a) (1) (A) limits contributions
ey to $1,000 per candidate per election, and that under 2 U.5.C.
e § 431(e) a loan constitutes a contribution within the meaning

of the Federal Election Campaign Act of 1971, as amended.

If you have any further guestions regarding this matter,
please contact Ms. Marsha Gentner, the staff member assigned
to this matter, at (202) 523-4060.

Sincerely,

R, oy /.?M,J
William C. Oldaker

General Counsel

cc: David §. Orcutt
Lucas, Rand, Rose, Meyer,
Jones & Orcutt
Kirby for Congress Committee
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November 21, 1978

MEMORAMDUM TO: Marge Emmons
FROM Elissa T. Garr
SUBJECT: MUR 724

Please have the athached General Counsel's Report

on MUR 724 distributed to the Commission onaa 48 hour
tally basis.

Thank you.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

MUR 724 (78)

Kirby for Congress Committee
et al.

CERTIFICATION

I, Marjorie W. Emmons, Secretary to the Federal
Election Commission, do hereby certify that on November 24,
1978, the Commission determined by a vote of 5-0 to adopt
the following recommendations, as set forth in the General
Counsel's Report dated November 20, 1978, regarding the
above-captioned matter:

l. Take no further action against the
Kirby for Congress Committee conditioned
on the refund by the Committee of the
excessive contributions received and
upon the filing by the Committee of a
satisfactory debt settlement statement
concerning the obligation to Cook, Spann,
Ruef and Company.

2., Take no further action against Hubert C. SBcott,
Exum Scott, James E. Etheridge, and Carson Barnes.

3. Send the letters attached to the above-named
report.

Voting for this determination were Commissioners Aikens,

Tiernan, McGarry, Thomson, and Harris.

Attest:
{-29-2Y
Date _/,..)Har]nr e Wy Emmons, Secretary to gthe Commissions

Received in Office of Commission Secretary: 11-21-78, 10:10
Circulated on 48 hour vote basis: 11-21-78, 3:30
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BEEFORE THE FEDERAL ELECTION COMMI . ?71 v

(
In the Matter of \I?."- all s ‘“

1%& 724 (78)

Kirby for Congress Committee,
et al.

GENERAL COUNSEL'S REPORT

SUMMARY OF ALLEGATIONS

During the course of a random audit of the Kirby for Congress
Committee ("the Committee"), the Audit Division found that four
individuals had each loaned the Committee $1,000, which were sub-
seguently converted to direct contributions and, therefore, never
repaid by the Committee. These same four individuals each made
additional contributions to the Committee. These facts raised the
possibility that these four people had exceeded individual con-
tribution limits in violation of 2 U.S.C. § 44la(a) (1) (A), and
the Committee had accepted such contributions in violation of 2
U.S.C. § 44la(f).

The auditors also discovered that the Committee had an
outstanding debt of $1,999.02 to a corporation when the last
Committee report was filed on April 5, 1978. This raised the
possibility that the Committee and the candidate, James Russell
Kirby, had violated 2 U.S8.C. § 434(b) (12) which requires a can-
didate and his committee to continue reporting the nature and
amount of an outstanding campaign related debt until it is
extinguished, and the circumstances of its extinguishment.

On October 16, 1978, the Commission found reason to believe

that Hubert S. Scott, Exum Scott, James E. Etheridge, and Carson




Barnes apparently violated 2 U.S5.C. § 44la(a) (1) (A) by making
contributions to the Kirby for Congress Committee in excess of
$1,000 per election, that the Kirby for Congress Committee
violated 2 U.S.C. § 44la(f) by accepting excessive contributions,
and that James R. Kirby and the Kirby for Congress Committee
apparently violated § 434(b) (12) by not continuing to report the
amount, nature, and circumstances of extinguishment of an out-
standing campaign related debt.

EVIDENCE

I. The Excessive Contributions

According to information obtained by the auditors, and reports
and supporting documents submitted by the Committee, on June 8, 1976,
Mr. Hubert C. Scott and Mr. Exum Scott each made a loan of $1,000
to the Committee. On June 10, 1976, Dr. James E. Etheridge loaned
the Committee $1,000, and on June 28, 1976, Mr. Carson Barnes also
loaned the Committee $1,000. The sources of all four of these loans
were four promissory notes for $1,000, made out to the Southern
National Bank of North Carolina. (See Attachments I - IV). Mr.
E. Scott, Mr. H. Scott, Dr. Etheridge, and Mr. Barnes each signed
one of the notes on the first line marked "borrower," making each
individual a maker of the note he signed. At the same time, Mr.
Kirby, the candidate, signed his name only on each of the notes,
on the second line marked "borrower." Under UCC § 3-118(e), when
two people sign a promissory note in the same capacity and as part
of the same transaction, either party is liable for the entire
amount of the loan, unless the instrument specifies otherwise.

Thus, Mr. Kirby's signature did not affect the liability of Mr.




E. Scott, Mr. H. Scott, Mr. Barnes, or Dr. Etheridge on the
promissory note that each signed. 1/

Although the §1,000 each from the four individuals were
originally designated as loans to the Committee, neither Mr.
E. Scott, Mr. H. Scott, Dr. Etheridge nor Mr. Barnes was ever
repaid that amount by the Committee. The candidate, Mr. Kirby,
did "assume" the bank loan for Mr. E. Scott, Mr. H. Scott, and
Mr. Barnes, on June 9, 1977. However, the fact that Mr. Kirby
later assumed some of the individuals' liability did not satisfy
the CQmmittgg'g liability to repay the loans to it from these
three individuals, as Mr. Kirby was also liable on the promissory
notes due to his signature on them. Mr. Kirby, then, did nothing

more than "assume" an obligation which he already had. 2/

1/ Because of this, it does not matter whether Mr. Kirby signed
each note with the intention of becoming a co-maker or whether
he signed as an endorser. In either case, the maker/contributor
would still be liable for the entire amount of the promissory
note. U.S5.C. §§ 311B(e), 3-415(2). 2 U.S85.C. § 431(e) (5) (G)

(ii) does not apply because this transaction was not an endorse-
ment or guarantee of a bank loan directly made to the campaign
Committee. This was a separate transaction, borrowing funds

that were later contributed by the makers of the notes in

$1,000 amounts.

2/ Nor can it be argued that Mr. Kirby signed the promissory notes
as an agent for the Committee, making his assumption of the
liability on the three notes a repayment on behalf of the
Committee of the loans from these three individuals. Under
U.C.C. § 3-403(2) (a), an agent who signs an instrument without
signing his principal's name or a designation that he is
signing in a representative capacity, is personally liable
on the instrument and parol evidence is inadmissable to
demonstrate otherwise.




In any case, the 1977 year-end report filed by the Committee on
March 15, 1978, shows all the loans by the four individuals as
having been converted to direct contributions of $1,000 each to
the Committee, although Dr. Etheridge maintains that he has not
relinquished his rights against Mr. Kirby in securing repayment
of the $1,000. 3/

In addition to their §1,000 contributions to the Committee,
Mr. E. Scott, Mr. H. Scott, Dr. Etheridge and Mr. Barnes also
made additional contributions to the Committee. Hubert C. Scott
and Mrs. Scott had contributed $100 to the Committee on March
26, 1976, thus bringing Mr. H. Scott's total contributions to the
Committee for August 17, 1976, primary election to $1,050. Exum
Scott contributed $100 to the Committee on February 2, 1976,
bringing his total contributions for the primary election to $1,100.
Dr. James E. Etheridge and his wife contributed £100 to the Com-
mittee on April 13, 1976, thus making his total contribution to the
Committee for the 1976 primary $1,050. Mr. Carson Barnes contributed
a total of $1,052 to the Committee for the primary election, as he
and his wife also bought a jubilee ticket of 5104 from the Committee
on May 28, 1976. Because the amount by which these four respondents
exceeded permissable limits is de minimis, and since each respondent

has been informed of individual contribution limits, the Office of

3/ It is irrelevant whether or not the loans by these four
individuals were actually converted to direct contributions
since under 2 U.S.C. § 431(e) (1) (A) a locan by an individual
to a political committee is a "contribution" within the
meaning of the Federal Election Campaign Act of 1971, as
amended.




General Counsel recommends that the Commission take no further
action against respondents Hubert Scott, Exum Scott, James
Etheridge, and Carson Barnes. The General Counsel's Office
also recommends that the Commission take no further action
against the Committee on the condition that the Committee
refund the excessive contributions.

2 U.S.C. § 434(b) (12) and 11 C.F.R. § 104.8 require political
committees to continually report to the Commission debts and
obligations still owing after the election until those debts
are extinguished, and to report the circumstances and conditions
under which the debts are finally satisfied. The Committee filed
its last report on April 5, 1978, covering its 1977 activities
relevant to the 1976 primary election. Page three of the report
shows an outstanding obligation to Cook, Ruef, Spann and Company
of §1,999.02. Mr. Kirby, in a letter received on November 2, 1978,
explained that the debt in guestion is a disputed one that he
believes is not currently owed and that Cook, Spann, Ruef and
Company apparently accept this position because he has not heard
from them in months.

The General Counsel's Office therefore recommends that the
Commission take no further action against the Committee, conditioned
on the receipt by the Commission of a satisfactory debt settlement
statement from the Committee.

RECOMMENDATIONS

l. Take no further action against the Kirby for Congress Committee
conditioned on the refund by the Committee of the excessive
contributions received and upon the filing by the Committee of
a satisfactory debt settlement statement concerning the obli-
gation to Cook, Spann, Ruef and Company.




2. Take no further action against Hubert C. Scott, Exum Scott,
James E. Etheridge, and Carson Barnes.

3. 8Send the attached letters.

i [zo /78 :
Date William C. Oldaker
General Counsel

Attachments:

Attachments I -~ IV (Individual Bank Notes)
Letters to Respondents
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wu,.ul: RECEIVED, THE UNDERSIGNED BORROWER(S) , -.IIIII"I"I.T
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FEDERAL ELECTION COMMISSION

1005 K SIREET NW
WASHING TON, DC. N6l

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Roger Allen

Treasurer

Kirby for Congress Committee
Post Office Box 249

Wilson, North Carolina 27893

Re: MUR 724 (78)
Dear Mr. Allen:

As you know, on October 16, 1978, the Federal Election
Commission found reason to believe the Kirby for Congress
Committee violated 2 U.5.C. § 44la(f) by accepting ex-
cessive contributions from four individuals, and 2 U.S.C.

§ 434(b) (12) by failing to continually report an outstanding
obligation to Cook, Spann, Ruef and Company, along with
the circumstances of its extinguishment.

On November , 1978, the Commission directed that
the Committee refund the excessive contributions accepted
by the Committee and submit a debt settlement statement
detailing the circumstances under which the aforementioned
outstanding debt was extinguished.

Copies of the refund checks to Mr. Exum Scott, Mr.
Hubert Scott, Mr. Carson Barnes, and Dr. James Etheridge,
to be followed by copies of the cancelled checks when
received, along with the debt settlement statement should
be submitted to the Office of General Counsel within ten
days of your receipt of this letter.

We look forward to the receipt of this information
so that this matter may be resolved. If you have any
guestions concerning these matters, please contact Ms.
Marsha Gentner at (202) 523-4060.

Sincerely,

William C. Oldaker
General Counsel




FEDERAL ELECTION COMMISSION

1325 h SIREET NW,
WASHING TON 3.0, 20d61

CERTIFIED MAIL
"RETURN RECEIPT REQUESTED

Mr. Carson Barnes

/o Carson B. Barnes Farms

Route 1, Box 13l

Spring Hope, North Carclina 27882

-

Re: MUR 724 (78)
Dear Mr. Barnes:

On , 1978, the Federal Election Commission
voted to take no further action against you. However, we
remind you that 2 U.5.C. § 441a(a) (1) (A) limits contributions
to $1,000 per candidate per election, and that under 2 U.S.C.
§ 431(e) a loan constitutes a contribution within the meaning
of the Federal Election Campaign Act of 1971, as amended.

If you have any further questions regarding this matter,
please contact Ms. Marsha Gentner, the staff member assigned
to this matter, at (202) 523-4060.

Sincerely,

William C. Oldaker
General Counsel




FEDERAL ELECTION COMMISSION

185 K STREET NW
WASHING TON DO . 20:dbA

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Exum Scott
Route #3
Kenly, North Carolina 27542

Re: MUR 724 (78)
Dear Mr. Scott:

On , 1978, the Federal Election Commission
voted to take no further action against you. However, we
remind you that 2 U.S.C. § 44la(a) (1) (A) limits contributions
to $1,000 per candidate per election, and that under 2 U.S.C.
§ 431(e) a loan constitutes a contribution within the meaning
of the Federal Election Campaign Act of 1971, as amended.

If you have any further guestions regarding this matter,
please contact Ms. Marsha Gentner, the staff member assigned
to this matter, at (202) 523-4060.

Sincerely,

William C. Oldaker
General Counsel




FEDERAL ELECTION COMMISSION

1325 b SIREET NW
WASHINGTON, DO, X063

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Hubert C. Scott
Route #3
Kenly, North Carolina 27542

Re: MUR 724 (78)
Dear Mr. Scott:

On « 1978, the Federal Election Commission
voted to take no further action against you. However, we
remind you that 2 U.S.C. § 44la(a) (1) (A) limits contributions
to 51,000 per candidate per election, and that under 2 U.S.C.
§ 431(e) a loan constitutes a contribution within the meaning
of the Federal Election Campaign Act of 1971, as amended.

If you have any further questions regarding this matter,
please contact Ms. Marsha Gentner, the staff member assigned
to this matter, at (202) 523-4060.

Sincerely,

William C. Oldaker
General Counsel




FEDERAL ELECTION COMMISSION

1805 k SIREET NW
WASHING TON DO, 4B

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Dr. James E. Etheridge
911 Raleigh Road
Wilson, North Carolina 27893

Re: MUR 724 (78)
Dear Dr. Etheridge:

On , 1978, the Federal Election Commission
voted to take no further action against you. However, we
remind you that 2 U.S.C. § 44la(a) (1) (A) limits contributions
to $1,000 per candidate per election, and that under 2 U.S.C.
§ 431(e) a loan constitutes a contribution within the meaning
of the Federal Election Campaign Act of 1971, as amended.

If you have any further guestions regarding this matter,
please contact Ms. Marsha Gentner, the staff member assigned
to this matter, at (202) 523-4060.

Sincerely,

William C. Oldaker
General Counsel

cc: David 5. Orcutt
Lucas, Rand, Rose, Meyer,
Jones & Orcutt
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October 30, 1978

Mr. William C. Oldaker o
General Counsel 3[ -ﬂl
Federal Election Commission

1325 K Street, N. W.

Washington, D. C. 20463

Re: MUR 724 (78)

Dear Mr. Oldaker:

The Cook, Ruef and Spann claim hasn't been filed recently because
I don't consider they have a claim. They must have acceded to that
contention because I have heard nothing from them in months.

You can be 100% assured that I will contest to the last court
a7 effort to collect that disputed claim. I contend they would owe
me money on a proper accounting, though I shall never press any such
claim. I am only too willing to forget the whole thing as a nightmare.

I invite your attention to the ruling in Louchheim wvs. Carson,
35 N. C. App. 299 et seq. which is enclosed.

Sincerely yours,
ﬂj | :g (Gud;}
J. Russell Kirby

JRE :sab

Enclosures
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¢ undisputed facts show that since 15 Sepiemb
Lt noliuljulr have expended in excess o
\rmg. hauu c:rmtrucl.wn {n.:ullllmn ]

quisilion n{ pra
tion, they have
of substantial add

We are ol the opinion and\ggrhold that Judge Bailey, from
the undieputed facte material finthe issue, correetly allowed
defendanis” molions for sum !

Aflirmed.

notice. In my opinion there is a genuine issue of facl as
whelher the description before us is adequate, and thus, whethe
plaintiffs had construetive notice.

L —

——— e e — T

LOUCHHEIM. ENG & PEOPLE, INC. v. JAMES H. CARSON, JR. asp NORTH
CAROLINIANS FOR CARSON, » Poumcar Cossitree

Ma. TTI0SCHNS

(Filed 21 Febroary 1978

1. Elections § 15— illegul campaign Feotribulions —advances
The advance of money or anything of value to a political candidste by a
corporation. labor wnion or business eniily constitules an illegnl contribution
under 5. 163-2TE.19. G.6. 1E3-ZTA 66,0\
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Louchheim, Eng & People v. (‘arson

2 Elections § 15~ Hlegul cxmpaigs contribations - perposs ol sisiwies
The purpose of stsivies regulsting eampaign contribulions and expen
ditures by corporations and laber unking is Lo protect the papulece from undue
influenes by corporaiions and labor unions. and Lo insure (he FEapons veness of
elected officials (o the public st large.

1 Flertions § 15— political candidate - sdvancement of mosey by public relations
lirm lor advertising — illegal romtribation or ripradilure
The pavmen! of mones by @ rerporation eagaged s the business of poble
relations for media advertising for the campaign of o political candidaie wirk
ihe expeciniion of reimbursement by (o eandidate’s campaign commiites
when siuffieient fum:l\ were raised 1o rive r Thiese expenses monsiilvted an o
vapeement and thus was an illegal contehatien of eupendiieee sabon Vhe pur
view of G5, 163 278, 192

4 Flectigns § 15~ illegal campuign reniribe oms — constiiotionslity of sistote
The iral Foufi™s constrwction of GS I63TTN I8 an probiletine & joob
relatiens firm from paving the adverivng expetses of & pohitieal randide.
w1tk the expirtation of reimbursement wbhen Tunls were radsed by Che ear
duaie dois nid har all eredit framsarch s belween businesses and politicsl
randudates, and the slatwie on 8 leev and as applied b the eogrt, does e
PRSIt e 40 wAreRAfiiutinal intresion wpon the puble relations firm s nghts
1o eontrast and carry om 2 lewlsl business getiwils

§ Comtracts 8§ & Flectioas & 15— obligation 1# repay lllegel campsign »d
vancement = no enlorcement by courts

Thi eourts will nant enfores an ahlie: tian i repay affvancements made b
b eorparntion 1o o politeal candidate o o wlation of S J6) A0

APPEAL by plaintifl from Baili v, Judge. Judgment entered
1T December 1976 in Superior Court. WAKE County, Heard in the
Court of Appeals 17 January 1978

Civil a tion wherein plaintifl serks 1o recover $22,251.65 for
debis allegedly owed by the defendant. James H. Carson. Jr., for
services rendered during the defendant’s unsuccessful campaign
for election 1o the affice of Attorney General of North Carclina.
The allegations in plaintifl’s complaint are summarized and
quoled as fellows:

Plaintif ' is a corporation engaged in the business of public
relations. In July 1974 it transacted business in Raleigh. North
Carolina, as Capital Communications of North Carolina, Ine. Dur
ing the sam - period of time the defendant held the office of At
torney General of North Carolina and was preparing to campaign
in the impending election as the Republican candidate for the
same office. On 1 July 1974 the defendant and his campaign staff
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conferred with officers of the plaintiff and agreed that plaintifl
would manage the media campaign for defendant. The defendant
and his staff authorized the plaintifil to do whatever was
necessary to handle this portion of the campaign. The plaintiff
further alleged:

7. That the defendant, acting for himself and through his
campaign managers, workers, employees, and agents, assured
the plaintiff at all times that it would be paid fully for its
services rendered and for monies advanced 1o purchase
media advertising, posters, buttens, and other campaign
devices for defendant’s eampaign.

k. Thai relving upon the promises and assurances of the
defendant, the plaintifll commencing in July. 1974, and contin
wing through Ociober, 1974, rendered full servieces to the
defendant in procuring, arranging, direcling and generally
managing all aspects of media advertising of defendant's cam
paign for Attorney General; that the plaintifi, ir the defend
ant's behalf, and in reliance upon the assuranee of payment,
advanced money for the purchase of media advertising for
defendant’s campaign: that from time to time, the defendant
paid or caused to be pald through his eampaign committee
portions of the amounts outstanding for such services and for
money advanced 1o purchase media advertising.

The defendant was at all times aware of the expenditure being
made in his behalfl and as of 30 October 1974 “the defendant owed
to the plaintiff for actual money advanced the sum of Nineleen
Thousand Three Hundred Forty-nine and 26/100ths Dollars
1$19,349.26)," plus $2.902.39 in commissions. On 28 October 1974
the delendant's campaign commiitee sent a check pavable to
plaintiff in the amount of $10,000, but the check was returned for
lack of sufficient funds.

In his answer the defendant denied the material allegations
of the complaint and set up several defenses, among which ap-
pears the following:

2. That the Complaint alleges that said corporation ad-
vanced funds in the approximate amount of $20,000.00 for the
political eampaign, in an effort to elect the defendant to the
office of Attorney General of North Carolina.
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3. That North Carolina General Siatute § 163-7286(9)
[sic) defines the word “expenditure” to include any advance,
loan or transfer of funds.

4. That North Carolina General Statute § 163-278.19 pro
hibits a corporation from making any expenditure in aid of or
on behalf of or in opposition to any candidate or political com-
mitlee.

6. That public policy of the State of North Carolina pro
hibits condoning unlawful activities by Capital Communica
tions, Inc., and its president. Jerome Louchheim and requires
that the aclion be dismissed.

Defendant also filed a counterclaim in which he alleged that plain
tiff, through its president Jerome Louchheim, knowingly and
willully violated the law in “arrangling] an unlawful extension of
credit 1o the campaign efforts of the defendant,” and in doing so,
damaged defendant’s reputation in the amount of §50,000. Subse
quent to filing his answer apd counterclaim, the defendant moved
pursuant to Rule 12i¢' of the North Carolina Rules of Civil Pro
cedure for judgment on the pleadings.

In & reply to the defendant's counterclasim the plaintiff al
leged that it “did not make a contribution or expenditure as the
term is used in G.S. 163-278.19, but paid for the cost of some
advertising pending the receipt by the commitiee of campaign
funds.”

The trial court in consideration of defendant's motion for
judgment on the pleadings concluded that the advance of money
by plaintiff for media advertising for defendant's campaign was
an expenditure by a corporation for a candidate for political office
as prohibited by G.S. 163-278.1%a); and that the statute, so con-
strued, is not violative of the North Carolina and United States
Constitutions. Accordingly, judgment was entered for defendant
on the plaintifi’s claims, from which plaintiff appealed. The judg-
ment was not dispositive of defendant's eounterclaim.

Aking, Harrell, Mann & Pike, by Bernard A. Harrell, for
plaintiff appellant.

Tharrington, Smith & Hargrove, by Wade M. Smith, for
defendani appellee.




COURT OF APPEALS

HEDRICK, Judge.

1M1 In his first two sssignments of error the plaintifl contends
that the trial court erred in concluding on the basis of the
pleadings that the plaintiff made a campaign contribution or ex.
penditure in violation of the General Statutes of North Carolina.
The statutes codified under Article 22A which regulate contribu-
tions and expenditures in political campaigns are of re¢eénl origin
and have never heen interpreted by the courts of this State. See
G.S. 163.278.6 - 163-278.35 (1976), G.S. 16327836 (Supp. 1977
General Statute 163-278.19 reads in perlinent part as follows:

Violations by corporations, business enfities, labor unions,
professional agsocwations and insurance companies” — (a) Ex.
cept as provided in G.8, 163.278.19h), it shall be unlawful for
any corporation, business entity, labor union, professional
associalion or insurance company directly or indirectly:

(1) To make any contribution or expendilure . . . in aid
or in behalf of or in opposition to any candidale or
political committee in any election or for any political

The term “contribution™ as used in this stalute is defined as “any
advance, conveyance, deposit, distribution, transfer of funds, loan,
payment, gift, pledge or subscription of money or anything of
value whatsoever.” G.5, 183-278.6/6) lemphasis added). The term
“expenditure” is similarly defined as “any purchase, advance, con-
veyance, deposit, distribution, transfer of funds, loan, payment,
gifi. pledge or subscription of money or anylhing of value what-
soever.” G.S. 163-276.6(9) (emphasis added). Thus, the advance of
money or anything of value te a political candidate by a corpora-
tion, labor union or business entily constitutes an illegal contribu-
tion or expenditure within the meaning of this statute. The
question presenied in this case is wheiher the paymenis of money
made by the plaintiff for media advertising in conjunetion with
defendant’'s campaign constitute “advances” as prohibited by the
foregoing statutes.

In the pleadings as summarized and quoted above plaintiff
described its own aets in the allegations that “plaintiff, in the
defendant’'s behalf, and in reliance upon the assurance of pay-
ment, advanced money for the purchase of media advertising for
defendant’s campaign”; and “[tJhat the plaintiff corporate . . . paid
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for the cost of some advertising pending Lhe receipt by the com
mittee of campaign [unds.” Plaintiff in its briel recognizes thai
the inartful wording of its pleadings would seem to bring its con
duet within the statutory prohibition but argues that the “overall
sense” of the pleadings is to the contrary.

In ascertaining the meaning of the words in a particular
statute the courts should keep one eve to the common definition
of the word and one eve to the purposes of the statule and the
evil 1o be remedied. Montague Brothers v. Shepherd Co., 231 N.C
551, 58 S.E. 24 118 11950). According (o common usage, to “ad
vance” money means “to furnish money for a specific purpose
understond between the parties. the money or sum eguivalenl to
be returned; Turnishing money or goods for others in expeetation
of reimbursement.” Blacks Law Dictionary 72 irev. 4th ed. 1965

[2] The purpose of the federal statuie regulatling campaign econ
tributions and expenditures by eorporations and labor unions, 2
U.5.C. § 441/b} 119761 1formerly 18 U.S5.C. § 6100, which is similar in
its language and scope to our own stalule, is 1o proteci the
populace from undue influenee by corporations and labor unions,
and to insure the responsivencss of elected officials to the public
at large. United States v CL0), 336 UK 106, 92 L.Ed. 1849, Os
5.Ct. 1349 11948 Annot., 24 A.L.R, Fed. 162 (1975). As we read
(.58, 163-278.19, we perceive its purposes lo be identical to those
of its federal counterpart. Qur Legislature, as well as Congress.
has specilied that the advance of money by a corporation in
behall of o political candidate is frustrative of these purposes.

[3) Thus. with the definition of “advance™ and the presumed in
tent of our Legislature in the enacimeni of ithe eampaign con.
tribution regulations in mind. we conclude that the payments
made by plaintiff constituted illegal expenditures within the
meaning of G.S. 163-278.18(a). In its reply plaintiff alleged that it
expended substantial sums of money for the purchase of media
advertising for the defendant’'s campaign until the defendant's
committee could raise sufficient funds to cover these expenses. It
is precisely this type of activity which could encourage favored
ireatment by am official once he is elected. We think the
Legislature intended to curb such acts in its enactment of G.S.
163-278.19 and its inclusion of “advance” within the definitions of
contribution and expenditure.
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Plaintiff argues that the statute, so construed, would prohibit
all credit transactions between corporations and candidates for
puhlic office. Such an expansive interpretation of the statute is
not justified by our conclusion in this case. We do nol think that
the plaintiff's expenditures in the present case were typical of the
ordinary extension of eredil to a client for services rendered. In
this regard, we find particularly illuminating the plaintiil's allega-
tion “[t)hat at all times, the defendant knew that media advertis-
ing had to be currently paid and was aware of the laws and
regulations concerning media expenses.” Implicit in this conten
tion is the knowledge on the part of the plaintiff of the illegality
of its pavments; from such knowledge it is reasonable Lo infer
that plaintiff was aware that in paying the delendant’s expenses,
it was going bevond the mere extension of credit,

Plaintiff also challenges the trial court’s conclusion that “[t|he
statute makes no distinction between the advertent and inadver
tent advancement or expenditure of funds.” This conclusion was
apparently addressed to the plaintilf’s ¢laim in connection with
the eheck which was submitted by the defendant and returned for
lack of sufficient funds. The plaintifl’s assessment of the trial
court’s ruling on this point appears in its brief as follows:

What the trial court is really saving here is that if the
candidate pays a firm for its services by check, and the check
turns out bhad, the obligation is then converted into an
“inadvertent contribution™ and thus falls within the prohibi-
tion of the statute.

We are in no position to determine the aceuracy of the plain-
Lifl*s statement as to the trial judge's purpose in including the
foregoing conclusion. However, we regard the worthless check as
nothing more than an acknowledgment by the defendam that the
plaintiff had advanced money in his behalf. Our analys s has fo
cused on the acts of the plaintiff in advancing money for the pur-
chase of media advertising for the defendant from July to
October, 1974. The fact that the defendant recognized a “moral”
obligation to the plaintiff on 28 October 1974 and attempted to
satisfy it in part with a worthless check does nol alter the com:
plexion of plaintifi's prior illegal acts. And if the obligat on itsell
is unenforceable then a check representative of such ohligation
cannot be made the basis of a claim. Corbett v. Clute, 137 N.C.
646, 50 S.E. 216 (1905).
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[4] Plaintiff next contends that the statute, G.S. 163-278.19, is
unconstitutional as construed by the trial court. Plaintiff argues
that the trial couri's construction of the statute would permit an
unconstitutional infringement upon its rights to contract and
carry on a lawful business activity which are embadied in the due
process clause of ‘he United States Consti'ution, U.S. CONST.
amend. XIV. amead. V; and the law of the land clause of the
North Carolina Coustitution, N.C. CONST. art. 1, § 19,

Freedom to contract and engage in & lawful husiness activity
are rights guaranteed by the state and [ederal constitutions. Mun-
cie v. fnsurance Co.. 253 N.C. 74, 116 S.E. 2d 474 11960); Alford w
Insurance Ca.. 248 N.C. 224, 103 5.E. 2d B (1958). However, these
rights are not absolute. and limitations thercon imposed by the
Legislature are nol violative of the constitutional provisions so
long as they are reasonable in light of the purposes to be ac
complished. Morriz v. Holshouser, 220 N.C. 293, 17 S.E. 2d 115
(1941). Plaintiff argues that the statute in issue, as construed by
the trial court, is arbitrary in its conlravention of constitutional
rights,

As previously stated, in order 1o prevent undue corporate
and wnion influence on federal elections, Congress deemed it
necessary Lo prohibit contributions and expenditures in behalfl of
political candidates from these sources. The federal courts have
examined the encroachment on constitutional righis inherent in
specific applications of the statute. The prohibition of direct con-
tributions of money or advances of money by a corporation has
been found reasonably related to a permissible State objective.
United States v. Chestnut, 394 F. Supp. 581 (5.1). N.Y. 1975), afff'd,
533 F. 2d 40 (2d Cir. 1976). On the other hand. where the statute
was construed to prohibit a national bank from making a fully
secured loan to a political candidate, it was found to violate the
fifth amendment by intruding into the normal course of business
of the bank without sufficient relationship to the ohjective of the
statute, United States v. First National Bank of Cincinnati, 329 F.
Supp. 1251 (S.D. Ohio 1971).

Plaintiff's constitutional claims were premised on the
assumption that the trial eourt's construction of G.S. 163-276.19
would bar all eredit transactions between businesses and political
candidates. Such a construction would raise constitutional ques
tions of a different magnitude than those presented by our more




- N.C.App. COURT OF APPEALS 307

Louckhsim, Eng & People v. Carson

limited construction and might well involve an unreasonable in-
trusion on constitutional rights. In any event, the plaintiffi’s pay-
ment of the defendant's advertising expenses were clearly
advances as prohibited by the statute; and the prohibition thereof
constitutes only a minimal intrusion on plaintiff's constitutional
rights, and is clearly reasonable in light of the purposes to be ac-
complished by the statute. We hold that the statute on its face,
and as applied by the trial court, is constitutional.

[S] The plaintilf in this case has sought to enforee an obligation
arising out of a transaction which we have found Lo be in violation
of G.S. 163-278.19. I this Court were to lend its aid and eompel
the defendant to repay money advanced contrary to the statute,
the policy declared by the Legislature in the enactment of that
stulute would be frustrated. Thus we will follow the adviee of
fered by our Supreme Court at an earlier time: “{W]hen the court
discovers that it is invoked to aid in enforcing an illegal transac
tion, the court ex merv motu will withdraw its hand.” Cansler v
Penland, 125 N.C. 578, 581, 34 S.E. 683, 684 (1899). See also
MeArver v, Gerukos, 2685 N.C. 413. 144 S.E. 2d 277 11985\ The
plaintiff’s aets, as reflected in the pleadings, preclude its recovery
in the courts of this State for money advanced in the amount of
£19.349.26.

However, what we have heretofore sald relates only to the
plaintiff's claim for $19.349.26. We are unable to determine on the
hasis of these pleadings whether plaintill’s claim for $2902.39
based on “commissions” is barred as an illegal contribution or ex
penditure to a political candidate pursuant to G.8. 163-278.19. The
pleadings do not establish whether the “commissions” were
earned by the plaintiff in connection with the illegal advancement
of $19.349.26. Since the pleadings do not reflect an insurmount-
able bar to plaintifi’s claim of $2.902.39, this portion of the judg-
ment for defendant must be reversed. Furthermore, the judgment
for defendant from which the appeal was taken makes no disposi-
tion of defendant’s counterclaim.

The result is: that portion of the judgment dismissing plain-
Lilf's claim against the defendant for $19.349.268 is affirmed; that
portion of the judgment dismissing plaintiff’s claim for commis-
sions of $2.902.39 is reversed and remanded to Superior Court for
further proceedings with respect to plaintiff’s claim for $2.902.39
and defendant's counterclaim.
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Affirmed in part.
Reversed and remanded in part.
Judges BRITT and WEBR concur.

\.“___‘_-_-__‘_ e - T

JAMES E. GREENWAY axp wire. ALICE F. GREENWAY v, NORTH]CARD
LINA FARM BUREAU MUTUAL INSURANCE COMPANY axn WILLIAM
A. PLB4SANT -

Ko TN8C135
iFied 2) Fehroary 1970

1. Inswrance 8§ 113—
An msurer

iting provision, which praplsion is descriptive. not restric

verage. and what ag’insurer may not do is promise

jum paymeni and then restrici

Inserance § 1Z2— fire
telephbone - rrasonableness ol |

In an action io recover 1 nee allegedly due under a fire insurance
policy where defendant paid ijils onlv T5% of the agreed value of their
house whirh had been dest j
telephone as required for 1 e by an “Unprotecied Dwelling En
dorsement A.” which was tills' policy. the endorsement provi
sion was reasonahble ¥ creased rish and was in nowise
restrictive of anything j n violation of G.5. 581778 bu
was descriptive af th nd charged for by the stand
ard policy.

ts is without meril. since the dwelling was completed w
the provision, which clearly contemplated the completed

£ 13- (silure s sige esdersement — vodorsement valid

The [act that an endorsement in a fire insurante policy which limited
coverage Lo T5% of Lhe value of the dwelling if there were no telephone on the
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Mr. William C. Oldaker

General Counsel Eﬂ?;ls
Federal Election Commission

1325 K Street, N.W.

Washington, D. C. 204863

Re: MUR 724 (78)
] Dr. James E. Etheridge
911 Raleigh Road
Wilson, Horth Carolina 27893

Dear Mr. Oldaker:

Dr. James E. Etheridge has requested that I respond in his behalf
to the inquiries in your letter of October 19, 1978.

Dr. Etheridge admits that on April 13, 1976, he made a $100.00
donation to the J. Russell Kirby for Congress campaign. That donation is evi-
denced by the enclosed copy of a check dated April 13, 1976, and copy of a
letter and receipt dated April 16, 1976, acknowledging sald contribution.

On June 10, 1976, Dr. Etheridge co-signed a note with James Russell
Kirby for §1,000.00 at Southern Hational Bank here in Wilson, Worth Carolina.
Dr. Etheridge was an endorsor or guarantor of said note and Mr. Kirby, the
candidate, was the maker of said note. In September of 1976, the note was past
due and Southern National Bank called on Dr. Etheridge to make payment in full
of said note plus all then accrued and unpaid interest. In order to protect his
credit rating, Dr. Etheridge paid Southern National Bank in full for the balance
due on said note. The payments are evidenced by copies of two checks enclosed
showing payment of principal and payment of the interest dye on the note. Dr.
Etheridge denies that the loan was subsequently converted to a contribution.
At no time has he indicated that he has forgiven the debt which i=s owed to him
as a result of the note which he had to pay upon the candidate's failure to pay.
He has taken no action which would deny him his legal rights to proceed to
collect the amount due to him as a result of having to pay said note.
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In addition, I would point out that all three of the payments made
by Dr. Etheridge were made on a joint bank account of Dr. Etheridge and his
wife. In light of these circumstances, it would appear that even if the total
§1,124.50 was treated as a contribution it should be divided equally between
Dr. Etheridge and his wife and neither individual would have contributed in
excess of the statutory allowable amount.

If it is necessary in order to avoid the appearance of a violation
of the applicable law, Dr. Etheridge will immediately pursue his legal remedies
to collect the amount due to him as a result of the bank having call upon him
to pay the note in the amount of $1,000.00.

I would appreciate your considering the contents of this letter and
corresponding with me further before taking any action against Dr. Etheridge
under the applicable statute.

Very truly yours,

LUCAS, RAND, MEYER, JONES & ORCUTT
¥

By

David 5. Orcutt

DEO0 s me

Enclosures

cc: Mr. J. Russell Kirby
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April 16, 1976

Dr. & Mrs. James E. Etheridge
911 Raleigh Road
Wilson, NC 27893

Dear Earl & Minnie:

I would like to express my gratitude for your donation
to our campaign. I am deeply moved by the personal interest
that has been shown to us by the citizens of the Second
Congressional District.

our organization is becoming stronger with each day which
gives us strength in our conviction that the people of the Second
District would like new leadership in Washington.

Earl & Minnie, I and the members of the staff welcome all
help and any ideas that you may have to support this campaign.
The headquarters is located on the third floor of the Gold
Building in Wilson and our telephone number is 237-1776. Please
visit us at the headquarters or call us whenever possible.

It is your friendship and support of this campaign which
will insure the leadership needed now for all the citizens of

the Second District and our great country.

J{ Russell Kirby

Sincerely,

JRK/sf]
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CAS, RAND, ROSE, MEYER.JOMES & ORCUTT
ATTORNEYY AT LAW
RO NATIONAL RANK BLILDING
IO DRAWT R M

ATH CAROLITA

Mr. William . Oldaker
General Counsel

Federal Rlection Commission
13258 K Street N.W.

Washington, D. C. 20463
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This letter will remain confidential in accordance
with 2 U.S.C. § 437g(a) (3) (B) unless you notify the Commis-
sion in writing that you wish the investigation to be made

public. If you have any gquestions, please contact Marsha

Gentner, the staff member assigned to this matter, at (202)
523-41413.

Sincerely, ,

General Counsel

cc: James Russell Kirby
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FEDERAL ELECTION COMMISSION

1325 K STREET NW. Al .
WASHING TON, D C . 20463 0 0CT 27 % |:18

October 19, 1978

1-',;*4.-:; 4._!..--‘
CERTIFIED MAIL
RETURN RECEIPT REQUESTED

807356

Mr. Hubert C. Scott
Route #3
Kenly, N.C. 27542

Re: MUR 724(78)
Dear Mr. Scott:

This letter is to inform you that the Federal Election
Commission has found reason to believe that you violated
the Federal Election Campaign Act of 1971, as amended ("the
Act")., Specifically, the Commission has found reason to
believe that you have violated 2 U.5.C. § 44la(a) (1) (A)
by making a contribution of $50 to the Kirby for Congress
Committee on March 26, 1976, and by making a loan of $1000
to the Committee on June 8, 1976 which was subsequently
converted to a contribution. 2 U.S5.C. § 44la(a) (1) (A)
prohibits contributions in excess of $1000 per election
from individual contributors.

Under the Act you have an opportunity to demonstrate
why no action should be taken against you. 2 U.S8.C. § 437g
(a) (4) ., Please submit any factual or legal materials you
believe are relevant to the Commission's consideration of
this matter. Where appropriate, statements or explanations
should be made under oath.

The Commission is under a duty to investigate this
matter expeditiously. Therefore your response should be
submitted within ten days after your receipt of this noti-
fication. If you intend to be represented by counsel,
please have such counsel so notify us in writing.
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CARSON B. BARNES FARMS - = !
RT. 1, BOX 131
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October 24, 1978

807358

Federal Election Commission
1325 K Street N. W.
Washington, D.C. 20463

Attn: Ms. Marsha Gentner Re: Letter of 10/19/78
Carson B. Barnes
Carson B, Barnes Farms

Dear Ms. Gentner,

In reference to your letter dated October 19, 1978 as to
contributions to the Kirby for Congress Committee, the
total contribution made to this Committee was for Carson
Barnes and wife, Maxine Barnes. If this is not recorded
by aforesaid parties, it should have been, and I feel I
have no further obligation to said Committee, either moral
or legal.

I hope this clears this matter, and if I may be of further
assistance, please advise.

Sincerely,

Carson B. Barnes Farms
m

Carson B. Barnes

CBB/sb
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Ms. Marsha Gentner

Federal Election Commlssion
| 325 K. Street N. W.
Washington, D.C, 2040673
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KIRBY & CLARK
ATTORNEYS AT LAW
208 N.TARBORO STAEET

LY-N I-14 i?q .] L :
J. AUSEELL KIRGY WILSON, NORTH CARGL A‘Ilfll 58 R
LOHN E CLARR LA Ay EF B ITT

October 26, 1978

Mr. William C. Oldaker

General Counsel

Federal Election Commission 80752
1325 K Street, N. W. «
Washington, D. C. 20463

Re: MIR 724 (78)
Dear Mr., Oldaker:

This is to acknowledge receipt of your copies of certified, return receipt
requested letters dated Octocber 19, 1978, directed to Hubert C. Scott, James Russell
Kirby, Boam Scott (should be Exum Scott) and Dr. James E. Etheridge.

I have copies of the letter written on behalf of Dr. Etheridge and his wife,
and concur in the facts as set out in the letter.

This letter is in regards to Exum Scott and Hubert Scott.

It is a fact both of these gentlemen signed a note with me at Southern National
Bank in Wilson, North Carolina during my campaign for Congress. At a subsequent
date, I took over the notes campletely and a renewal note was executed to the bank
without the signatures of the two Scotts. The two Scotts have no notes at any bank
on which I am a co-maker nor are they cbligated in any way whatscever to pay any
note for me, and they didn't pay the original note. I have assumed all cbligation
myself and it is still an outstanding abligation, though, hopefully, it can be paid
by me in the next few days.

It is incomprehensible to me that there even be any question about the facts.
I certainly invite your checking with the bank, or anyone else. If you get the
straight facts you will find them as above stated.

Trusting this is the end of this matter, I am

JF=ts

Contents of this letter
concurred in




KIRBY & CLARK
ATTORNEYS AT LAW
206 M. TARBORO STREET
P O@DX 249
WILSON, NORTHICAROLINA 27893

o N

Mr. William C. Oldaker
General Counsel

Federal Election Commission
1325 K Street, N. W.
washington, D. C. 20463




FEDERAL ELECTION COMMISSION

1325 K SIREET MW
WASHINGTON DLC. 20463

CERTIFIED MAIL T October 19, 1978
RETURN RECEIPT REQUESTED

- Mr, Roger Allen

- Treasurer
Kirby for Congress Committee
P.0O. Box 249

Wilson, N.C. 27893
' Re: MUR 724 (78)
bear HBr. Allen:
'he Federal Electlion Cosmis zn has found reason
to belisve that the Kirby for Congres: nnittee hao
1l the Federal Election Cai 3-'*I.'|.. Aot of 1.':'-!14'
ied ("the Act"). Specifically, the Comanisgsion

nas found reason to believe the Committee accepted
contributions from four individual contributors in excess
of the $1000 per election limitation set forth in 2 U.S.C.
§ 44la(a) (1) (A) and that the Committee failed to submit
reporits while an obligation was still outstanding to

Cook, Ruef, Spann & Co., in violation of 2 U.5.C. § 434
(b) (12} .

Under the Act you have an opportunity to demonstrate
why no action should be taken against the Committee.
2 U.5.C. § 437g(a)(4). Please submit any factual or legal
materials you believe are relevant to the Commission's
consideration of this matter.

The Commission is under a duty to investigate this
matter expeditiously. Therefore your response should be
submitted within ten days after your receipt of this
notification. If you intend to be represented by counsel

in‘this matter, please have such counsel so notify us in
writing.
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This letter will remain confidential in accordance
with 2 U.S.C. § 437g(a) (3) (B) unless you notify the
Commission in writing that you wish the investigation to
be made public. If you have any questions, please contact
Marsha Gentner, the staff member assigned to this matter

at (202) 523-4143.
/n%@

William C. Oldaker
General Counsel

[
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[7 RESTRICTED DELIVERY
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O RESTRICTED DELIVERY :
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(CONSULT POSTMASTER FOR FEES|
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FEDERAL ELECTION COMMISSION

1125 K SIREET Nw
WASHNGTON. DL, N6l
October 19, 1978

CERTIFIED MAIL

RETURN RECEIPT REQUESTED

Mr. James Russell Kirby
P.0. Box 249
Wilson, N.C. 27893

Re: MOR 724(78)
Dear Mr. Kirby:

The Federal Election Commission has found reason to
believe that you have violated the Federal Election Campaign
Act of 1971, as amended ("the Act"). Specifically, the
Commicsion has found reason to believe that you have violat-
ed 2 U.5.C. §434(b) (12) by failing to report the continuing
obligation of the Rirby for Conqgress Committee to Cook, Ruef,
Spann |

Under the Act you have an opportunity to demonstrate
iy no action ghould be taken acainst the Committee, 2 U.S.
C. § 437g(a)(4). Pleese submit 2 ctual or )] mater]
als you believe are relevant to the Counission’s cons! -
tion of this matter. Where appropriate, statements or
explanations should be made under ocath.

The Commission is under a duty to investigate this
matter expeditiously. Therefore you response should be
submitted within ten days after your receipt of this
notification. If you intend to be represented by counsel
in this matter, please have such counsel so notify us in
writing.

This letter will remain confidential in accordance
with 2 U.8.C. § 437g(a) (3) (B) unless you notify the
Commission in writing that you wish the investigation
to be made public. If you have any questions, please
contact Marsha Gentner, the staff member assigned to this

matter at (202) 523-4143.
Sincerely, /: :
iam C:’g;:

aker
General Counsel
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FEDERAL ELECTION COMMISSION

1325 K STREET N.W,
WASHINGTON.DC. 20463
October 19, 1978

CERRTIFIED MAIL
HETURN RECEIPT EEQUEETED

Mr. Carson Barnes
Route #1, c/o Carson B, Barnes Farms
Spring Hope, N.C.

Re: MUR 724(78)
Dear Hr. Barnes:

This letter is to inform you that
Commission h Fou reason to believe Lh
the Federal Elootion Campaign Act of 197) =ndad
Act"). Speclfically, the Commission has found re n to
believe that you have vioclated 2 U.8.C. § 44l1la(a) (1) (N)
Ly making a contribuiiun of $104 to the Kirby for Congres
Committee on March 26, 1276, and by making a loan « 1000
to the Comumittee on June B, 1976 which was subsequently
converted to a contribution. 2 U.S.C. § 44la(a) (1) (A)
prohibite contributions in excess of $1000 per election
from individual contributors.

Under the Act you have an opportunity to demonstrate
why no action should be taken against you. 2 U,5.C. § 437g
(a) (4) . Please submit any factual or legal materials you
believe are relevant to the Commission's consideration of
this matter. Where appropriate, statements or explanations
should be made under opath.

The Commission is under a duty to investigate this
matter expeditiously. Therefore your response should be
submitted within ten days after your receipt of this noti-
fication. If you intend to be represented by counsel,
please have such counsel so notify us in writing.
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This letter will remain conficential in accordance

with 2 U.8.C. § 437g(a)(3) (B) unless you notify the Commis-

sion in writing that you wish the investigation to be made
If you have any questions, please contact Marsha

the staff member assigned to this matter, at (202)

public.
Gentner,
523-41413.

William C. Oldaker
General Counsel

cc: James Russell Kirby
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RESTRICTED DELIVERY
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FEDERAL ELECTION COMMISSION

B25 K STREET MW
WASHINCTON DUC. 20463

October 19, 1978

RETURN RECEIPT REQUESTED

Mr. Hubert C. Scott
Route #3
Kenly, N.C. 27542

Re: MUR 724(78)
Dear Mr. Scott:

This letter is to inform you that the Federal Election
| tion ha Luound ason to belis that vou violated
il Flection Campaign Act « 1571, as amended {"the
+ Specifically, the Commnission has found reason to
believe that you have violated 2 0.5.C. § ddla(a) (1) (A)
Ly making a contribution of 5850 to the Kixl (or Congress
Committee on March 26, 1976, and by making a loan of 51000
to the Committee on June 8, 1976 which was subsequcntly
converted to a contribution. 2 U.5.C. § 44la(a)(l) (A)
prohibits contributions in excess of $1000 per election
from individual contributors.

Under the Act you have an opportunity to demonstrate
why no action should be taken against you. 2 U.S.C. § 437g
(a)(4). Please submit any factual or legal materials you
believe are relevant to the Commission's consideration of
this matter. Where appropriate, statements or explanations
should be made under ocath.

The Commission is under a duty to investigate this
matter expeditiously. Therefore your response should be
submitted within ten days after your receipt of this noti=
fication. If you intend to be represented by counsel,
please have such counsel so notify us in writing.
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This letter will remain confidential in accordance
with 2 U.S8.C. § 437g(a) (3) (B) unless you notify the Commis-
sion in writing that you wish the investigation to be made

oy public. If you have any gquestions, please contact Marsha
Gentner, the staff member assigned to this matter, at (202)
523-4143.

Sincerely, .,

[ 3 ] . f
FE R
b R A el "

L , William €. Oldaker
General Counsel

cc: James Russell Kirby
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FEDERAL ELECTION COMMISSION

125 K STREET N.W.

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Exxum Scott

Route #3

™ REﬂly; N.C. 2754:

v Re: MUR 724(78)
Dear Mr. Scott:

B This letter is to inform you that the Fuueral Election
Cior esion has fecund reason to beéelieve that Yol violated
the TMederal Eleciion Cc-::iﬂn Act of 1971, as amended ("the

T pecifically, the Commission has fcund reason to

I that you have violated 2 U.5.C. § 44la(a) (1)
by making a contribution of $100 to the EKirby for Congre
Committes on March 26, 1976, and by making a loan of 51000
to the Committee on June B, 1976 which was subsequently

converted to a contribution. 2 U.8.C. § 44la(a) (1) (A)
prohibits contributions in excess of §$1000 per election
from individual contributors.

Under the Act you have an opportunity to demonstrate
why no action should be taken against you. 2 U.S5.C. § 437g
(a) (4). Please submit any factual or legal materials you
believe are relevant to the Commission's consideration of
this matter. Where appropriate, statements or explanations
should be made under oath.

The Commission is under a duty to investigate this
matter expeditiously. Therefore your response should be
submitted within ten days after your receipt of this noti-
fication. 1f you intend to be represented by counsel,
please have such counsel so notify us in writing.
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This letter will remain confidential in accordance
with 2 U.S5.C. § 437g(a) (3) (B) unless you notify the Commis-
sion in writing that you wish the investigation to be made
public. If you have any guestions, please contact Marsha
Gentner, the staff member assigned to this matter, at (202)

523=-4143.
e

William @, Oldaker
General Counsel

cc: James Russell Kirby
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FEDERAL ELECTION COMMISSION

1325 K STREET NV
WASHING TON DC. 20463

o i October 19, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Dr. James E. Etheridge
911 Raleigh
Wilson, N.C. 27893

Re: MUR 724(78)

Lzar Dr. Etheridge:

I lntter is to inform vou that the FPederal Electio
( ission h found reascn to believe that v violated
the | tal Elecltion Campaion Act of 1971, as amended ("the
Act"). Specifiecally, the Commission has found reason to
believe tha! vyou have violated 2 U.5.C., § 44la(a) (1] (A)
by makin co ibution of 5100 to the Kirby for Congerss

Committee on March 26, 1976, and by making a loan of $1000
to the Committee on June 10, 1976 which was subsequently
converted to a contribution. 2 U.S5.C. § 44la(a) (1) (A)
prohibits contributions in excess of $1000 per election
from individual contributors.

Under the Act you have an opportunity to demonstrate
why no action should be taken against you. 2 U.5.C. § 437g
(a)(4). Please submit any factual or legal materials you
believe are relevant to the Commission's consideration of
this matter. Where appropriate, statements or explanations
should be made under oath.

The Commission is under a duty to investigate this
matter expeditiously. Therefore your response should be
submitted within ten days after your receipt of this noti-
fication. 1If you intend to be represented by counsel,
please have such counsel so notify us in writing.




-

This letter will remain conficential in accordance
with 2 U.8.C. § 437g(a) (3) (B) unless you notify the Commis-
sion in writing that you wish the investigation to be made
publiec. If you have any questions, please contact Marsha
Gentner, the staff member assigned to this matter, at (202)

523-4143. S—
SinceréJy, - :
7

william C. ‘Olddker
General Counsel

cc: James Russell Kirby
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 724
Kirby for Congress Committee
James Russell Kirby

Hubert C. Scott

Exxum Scott

James E. Etheridge

Carson Barnes

CERTIFICATION

I, Marjorie W. Emmons, Secretary to the Federal
Election Commission, do hereby certify that on October 16,
1978, the Commission determined by a vote of 6-0 to
adopt the following recommendations, as set forth in
the First General Counsel's Report dated October 12, 1978,
regarding the above-captioned matter:

l. Find reason to believe Hubert C. Scott,
Exxum Scott, James E, Etheridge, and
Carson Barnes apparently violated
2 U.85.C. §441a(a) (1) (A by making con-
tributions to the Kirby for Congress
Committee in excess of the $1000 per
election limitation for contributions
from individuals.

2. Find reason to believe the Kirby for
Congress Committee apparently violated
2 U.8.C. §44la(f) by accepting excessive
contributions from four individual con-
tributors.

3., Find reason to believe the Kirby for
Congress Committee and James Russell Kirby
apparently violated 2 U.5.C.§434(b) (12) by




MUR 724 Page 2
First General Counsel's Report

Dated: October 12, 1978

CERTIFICATION

not continuing to report the amount
and nature of an outstanding campaign
related debt, nor the circumstances
of its extinguishment.

4. Send the letters attached to the above-
named report.

Attest

loflc 18

Date Marjorie W. Emmons
cretary to the Commission

Received in the Office of Commission Secretary: 10-12-78, 12:40
Circulated on 48 hour vote basis: 10-12-78, 4:00
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hour tally basis.

Thank you.




REC &E Dranzn'm. ELECTION cumu.mu

OFFICF OF THE
i (MM  FIRST GENERAL COUNSEL'S REPORT
DATE AND 'rms? ﬂaﬂciﬂﬁasﬂt&t ; MUR NO. 724
BY OGC TO COMMISSION 2 1978 STAFF MEMBER(S) _ Gentner
SOURCE OQF MUR: I NTERNALLY GENERATETD

RESPONDENT'S NAME: Kirby for Congress Congress Committee; James Russell
Kirby; Hubert C. Scott; Exxum Scott; James E. Etheridge;
Carson Barnes —_

~ RELEVANT STATUTE: 2 U.S.C. § 44la(a)(l)(A); 2 U.S.C. § 441a(f); 2 U.S.C.
§ 434(b) (12)

~ INTERNAL REPORTS CHECKED: Audit Findings

FEDERAL AGENCIES CHECKED: None

GENERATION OF MATTER

This MUR results from findings make by -the auditors in the random
audit of the Kirby for Congress Committee.

SUMMARY OF ALLEGATIONS

That Hubert C. Scott, Exxum Scott, James E. Etheridge, Carson
Barnes violated 2 U.S.C. § 44la(a) (1) (A) by making contributions
in excess of $1000 to the Kirby for Congress Committee.

That the Kirby for Congress Committee violated 2 U.S.C. § 44la
(f) by accepting excessive contributions; and that the Kirby for
Congress Committee and James Russell Kirby violated 2 U.S.C. § 434
(b) (12) by not continuing to report the amount, nature, and subsequent
extinguishment of a campaign related debt.

PRELIMINARY LEGAL ANALYSIS

During the course of the audit of .the Kirby for Congress
Committee ("the Committee"), the auditors noted that in June and
July of 1976 respondents Hubert C. Scott, Exxum Scott, James E.
Etheridge and Carson Barnes each made a loan to the Committee of
$1000. The sources of these loans were individual promissory notes
taken out at a local bank. These notes were also signed by the
candidate, James Russell Kirby (with no designation that he was
signing the notes in a representative capacity). The respondents
each "reloaned" the $1000 they had gyeceived to the Commpittee.

These loans were converted to contributions to the Committee and
as such were never repaid by the Committee. The above mentioned
respondents each made additional contributions to the Committee, as
follows.




-
Contributor Date Contribution

Hubert C. Scott 3/26/76 $50($100 in the name
of Mr. and Mrs. Hubert
C. Scott)

Exxum Scott 2/2/76 £100

James E. Etheridge 4/13/76 £100

Carson Barnes 5/28/76 §104

The above additional contributions, when taken with the
previous $1000 contribution from each respondent, place Hubert
C. Scott, Exxum Scott, James E. Etheridge, and Carson Barmes in
apparent violation of 2 U.S.C. §44la(a) (1) (A) for having exceeded
permissable limits for individual contributions, and the Committee
in apparent violation of 2 U.8.C. §44la(f) for having accepted these
excessive contributions.

The Committee filed its last report on April 5, 1978, covering
its 1977 activities relevant to the 1976 primary election. FPage
three of the report shows an outstanding obligation to Cook, Ruef,
Spann & Co. of $1999.02. To date no further reports or information
on this debt, whether or who paid it, has been submitted by the
Committee or the candidate, James Russell Kirby, although this
was the subject of a request by the Audit Division in a letter to
the Committee dated February 7, 1978. This would apparently place
both the Committee and James Russell Kirby in violation of 2
U.S.C. §434(b) (12) and 11 C.F.R. §104.8 which require that the
candidate and the committee continue to report the nature and
amount of an outstanding campaign related debt until it is
extinguished, as well as the circumstances under which the debt
was liquidated.

RECOMMENDATIIONS

1. Find reason to believe Hubert C. Scott, Exxum Scott, James E.
Etheridge, and Carson Barnes apparently violated 2 U.S5.C.
§44la(a) (1) (A) by making contributions to the Kirby for Congress
Committee in excess of the $1000 per election limitation for
contributions from individuals.

2. Find reason to believe the Kirby for Congress Committee
apparently violated 2 U.5.C. §44la(f) by accepting excessive
contributions from four individual contributors.

3. Find reason to believe the Kirby for Congress Committee and
James Russell Kirby apparently violated 2 U.S.C. §434(b) (12)
by not continuing to report the amount and nature of an out-
standing campaign related debt, nor the circumstances of its
extinguishment.

4. Send the attached letters.

Attachments:
Audit Referral
Letters of notification




FEDERAL ELECTION COMMISSION
125 K SIREET NW.
WASHINGTON,DC. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Dr. James E. Etheridge
911 Raleigh
Wilson, N.C. 27893

MUR 724(78)

:

Dear Dr. Etheridge:

This letter is to inform you that the Federal Election
Commission has found reason to believe that you violated
the Federal Election Campaign Act of 1971, as amended ("the
Act"). Specifically, the Commission has found reason to
believe that you have violated 2 U.S5.C. § 44la(a) (1) (A)
by making a contribution of $100 to the Kirby for Congerss
Committee on March 26, 1976, and by making a loan of $1000
to the Committee on June 10, 1976 which was subsequently
converted to a contribution. 2 U.S.C. § 44la(a) (1) (A)
prohibits contributions in excess of $1000 per election
from individual contributors.

Under the Act you have an opportunity to demonstrate
why no action should be taken against you., 2 U.S5.C. § 437¢g
(a) (4). Please submit any factual or legal materials you
believe are relevant to the Commission's consideration of
this matter. Where appropriate, statements or explanations
should be made under oath.

The Commission is under a duty to investigate this
matter expeditiously. Therefore your response should be
submitted within ten days after your receipt of this noti-
fication. If you intend to be represented by counsel,
please have such counsel so notify us in writing.
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This letter will remain conficential in accordance
with 2 U.5.C, § 437g(a) (3) (B) unless you notify the Commis-
sion in writing that you wish the investigation to be made

public. If you have any questions, please contact Marsha

Gentner, the staff member assigned to this matter, at (202)
523-4143.

Sincerely,

William C. Oldaker
General Counsel

cc: James Russell Kirby




FEDERAL ELECTION COMMISSION

1025 K STREET NW.
WASHINGTON D.C. 20461

RETURN RECEIPT REQUESTED

Mr. Exxum Scott
Route 3
Kenly, N.C. 27542

Re: MUR 724(78)
Dear Mr. Scott:

This letter is to inform you that the Federal Election
Commission has found reason to believe that you violated
the Federal Election Campaign Act of 1971, as amended (“"the
Act"). Specifically, the Commission has found reason to
believe that you have violated 2 U.S.C. § 44la(a) (1) (A)
by making a contribution of $100 to the Kirby for Congress
Committee on March 26, 1976, and by making a loan of $1000
to the Committee on June 8, 1976 which was subsequently
converted to a contribution. 2 U.S.C. § 44la(a) (1) (A)
prohibits contributions in excess of $1000 per election
from individual contributors.

Under the Act you have an opportunity to demonstrate
why no action should be taken against you. 2 U.5.C. § 437g
(a) (4). Please submit any factual or legal materials you
believe are relevant to the Commission's consideration of
this matter. Where appropriate, statements or explanations
should be made under oath.

The Commission is under a duty to investigate this
matter expeditiously. Therefore your response should be
submitted within ten days after your receipt of this noti=-
fication. If you intend to be represented by counsel,
please have such counsel so notify us in writing.
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This letter will remain confidential in accordance
with 2 u.s.c. § 437g(a) (3) (B) unless you notify the Commis-
sion in writing that you wish the investigation to be made
public, If you have any gquestions, please contact Marsha

Gentner, the staff member assigned to this matter, at (202)
523-4143.

Sincerely,

William C. Oldaker

General Counsel

cc: James Russell Kirby




FEDERAL ELECTION COMMISSION

1325 K SIREET NW
WASHINGTON,DC. 20463

RETURN RECEIPT REQUEETED

Mr. Hubert C. Scott
Route #3
Kenly, N.C. 27542

Re: MUR 724(78)
Dear Mr. Scott:

This letter is to inform you that the Federal Election
Commission has found reason to believe that you violated
the Federal Election Campaign Act of 1971, as amended ("the
Act"). Specifically, the Commission has found reason to
believe that you have violated 2 U.S5.C. § 44la(a) (1) (A)
by making a contribution of $50 to the Kirby for Congress
Committee on March 26, 1976, and by making a loan of $1000
to the Committee on June 8, 1976 which was subsequently
converted to a contribution. 2 U.S.C. § 44la(a) (1) (A)
prohibits contributions in excess of $1000 per election
from individual contributors.

Under the Act you have an opportunity to demonstrate
why no action should be taken against you. 2 U.S.C. § 437¢q
(a) (4) . Please submit any factual or legal materials you
believe are relevant to the Commission's consideration of
this matter. Where appropriate, statements or explanations
should be made under oath.

The Commission is under a duty to investigate this
matter expeditiously. Therefore your response should be
submitted within ten days after your receipt of this noti-
fication. If you intend to be represented by counsel,
please have such counsel so notify us in writing.




This letter will remain confidential in accordance
with 2 U.8.C. § 437g(a) (3) (B) unless you notify the Commis-
sion in writing that you wish the investigation to be made
public. If you have any questions, please contact Marsha
Gentner, the staff member assigned to this matter, at (202)

’ 523-4143.
{; Sincerely,
- William C. Oldaker
General Counsel
S cc: James Russell Kirby




FEDERAL ELECTION COMMISSION

1325 K SIREET MW
WASHING TON, DL, 204B1

CERRTIFIED MAIL

RETURN RECEIPT REQUESTED *

Mr. Carson Barnes
Route 41, c/o Carson B. Barnes Farms
Spring Hope, N.C.

Re: MUR T724(78)
Dear Mr. Barnes:

This letter is to inform you that the Federal Election
Commission has found reason to believe that you violated
the Federal Election Campaign Act of 1971, as amended ("the
Act"). Specifically, the Commission has found reason to
believe that you have violated 2 U.S5.C. § 44la(a) (1) (A)
by making a contribution of $104 to the Kirby for Congress
Committee on March 26, 1976, and by making a loan of $1000
to the Committee on June 8, 1976 which was subsequently
converted to a contribution. 2 U.S8.C. § 441a(a) (1) (A)
prohibits contributions in excess of $1000 per election
from individual contributors.

Under the Act you have an opportunity to demonstrate
why no action should be taken against you. 2 U.S.C. § 437g
(a) (4). Please submit any factual or legal materials you
believe are relevant to the Commission's consideration of
this matter. where appropriate, statements or explanations
should be made under oath.

The Commission is under a duty to investigate this
matter expeditiously. Therefore your response should be
submitted within ten days after your receipt of this noti-
fication. 1If you intend to be represented by counsel,
please have such counsel so notify us in writing.
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This letter will remain conficential in accordance
with 2 U.5.C. § 437g(a) (3) (B) unless you notify the Commis-
sion in writing that you wish the investigation to be made
public, If you have any questions, please contact Marsha
Gentner, the staff member assigned to this matter, at (202)
523-4143.

Sincerely,

William C. Oldaker
General Counsel

cc: James Russell Kirby




FEDERAL ELECTION COMMISSION

1325 K SIREET NW
WASHINGTON, DO, Md61

CERTIFIED MAIL
RETURN RECEIPT REQUESTED .

Mr. James Russell Kirby
P.O. Box 249
Wilson, N.C. 27893
Re: MUR 724 (78)
- Dear Mr. Kirby:

The Federal Election Commission has found reason to
believe that you have violated the Federal Election Campaign
Act of 1971, as amended ("the Act"). Specifically, the
Commission has found reason to believe that you have violat-
ed 2 U.5.C. §434(b) (12) by failing to report the continuing
obligation of the Kirby for Congress Committee to Cook, Ruef,
Spann & Co.

Under the Act you have an opportunity to demonstrate
why no action should be taken against the Committee. 2 U.S.
C. § 437g(a)(4). Please submit any factual or legal materi-
als you believe are relevant to the Commission's considera-
tion of this matter. Where appropriate, statements or
explanations should be made under ocath.

The Commission is under a duty to investigate this
matter expeditiously. Therefore you response should be
submitted within ten days after your receipt of this
notification. If you intend to be represented by counsel
in this matter, please have such counsel so notify us in
writing.

This letter will remain confidential in accordance
with 2 U.S.C. § 437g(a) (3) (B) unless you notify the
Commission in writing that you wish the investigation
to be made publie. If you have any questions, please
contact Marsha Gentner, the staff member assigned to this
matter at (202) 523-4143.

Sincerely,

William C. Oldaker
General Counsel




FEDERAL ELECTION COMMISSION

1325 K STREET NW.
WASHINCTON DC. X463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Roger Allen

Treasurer

Kirby for Congress Committee
P.0O. Box 249

Wilson, N.C. 27893

Re: MUR 724(78)
Dear Mr. Allen:

The Federal Election Commission has found reason
to believe that the Kirby for Congress Committee has
violated the Federal Election Campaign Act of 1971,
as amended ("the Act"). Specifically, the Commission
has found reason to believe the Committee accepted
contributions from four individual contributors in excess
of the $1000 per election limitation set forth in 2 U.S.C.
§ 44la(a) (1) (A) and that the Committee failed to submit
reports while an cbligation was still outstanding to
Cook, Ruef, Spann & Co., in violation of 2 U.S.C. § 434
(b) (12).

Under the Act you have an opportunity to demonstrate
why no action should be taken against the Committee.
2 U.5.C. § 437g(a)(4). Please submit any factual or legal
materials you believe are relevant to the Commission's
consideration of this matter.

The Commission is under a duty to investigate this
matter expeditiously. Therefore your response should be
submitted within ten days after your receipt of this
notification. If you intend to be represented by counsel
in this matter, please have such counsel so notify us in
writing.
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This letter will remain confidential in accordance
with 2 U,5.C. § 437g(a) (3) (B) unless you notify the
Commission in writing that you wish the investigation to
be made public. If you have any questions, please contact
Marsha Gentner, the gtaff member assigned to this matter
at (202) 523-4143.

Sincerely,

William C. Oldaker
General Counsel




| FEDERAL “ELECTION COMMISSION
Memorandum.  do Bl Addaker
| Lion.  Rob Cxla C AD 4o OCL)

[ Cligiaal & e orox

- The above-described material was removed from this
file pursuant to the following exemption provided in the
Freedom of Information Act, 5 U.S.C. Section 552(b):

(1) Classified Information __ (6) Personal privacy
_‘ -
- (2) Internal rules and (7) Investigatory
practices files '
{(3) Exemnted by other (B) Banking
statute _ Information
{4) Trade secrets and .. (9) Well Information
\ commercial or (geographic or
| financial information geophysical)

| :£ {(5) Internal Documents
| :

.lsigned Z E;gjfﬁ'a &ﬂ?_ﬂ
date "{ 71 /sq;

FEC 9-21-77
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