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FEDERAL ELECTION COMMISSION.
1325 K SIREET N.W.
WASHINTOND.C. 20463

April 16# 1979

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. J. Russell Kirby
Kirby for Congress Committee
206 N. Tarboro Street
P.O. Box 249
Wilson, N.C. 27893

Re: MUR 724

Dear Mr. Kirby:

/After receiving your most recent submissions of March
16, 1979, in connection with MUR 724, the Commission has
determined to take no further action against the Kirby for
Congress Committee in this matter. Accordingly, the

Commission has closed its file in this matter.
A If you have any further questions, please contact

Marsha Gentner, the attorney assigned to this matter, at
-~ (202) 523-4073.

Sierely,

U'. William C. Oldaker
General Counsel
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In the Matter of

Kirby for Congress Committee
XUR 724

CERTIFICATION

I, Marjorie W. Euuonst Secretary to the Federal

Election Coummission, do hereby certify that on April 11, 1979,

the Commission determined by a vote of 6-0 to adopt the

following recommendations, as set forth in the General Counsel's

Report dated April 6, 1979, regarding the above-captioned

matter:

1. Accept the statement submitted by the
Kirby for Congress Committee concerning
the elimination of its disputed debt
owed to Cook, Ruef, Spann and Company.

2. Find that the conditions set forth by
the Commission on November 20, 1978,
for no further action in this matter
have been met by the Committee

3. Take no further action against the
Kirby for Congress Committee and close
the file.

4. Send the letter attached to the above-
named report.

Attest:

~flA~cZ2w1 ~2
Date Marjorie W. E nuo

Secretary to the Coimmission

Received in Office of Commission Secretary: 4-9-79, 10:44
Circulated on 48 hour vote basis: 4-9-79, 4:30
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In the Matter of)
ff131724

Kirby for Congress Committee)

GENERAL COUNSEL' S REPORT

On November 20, 1978, the Commission determined that no

further action should be taken against the Kirby for Congress

Committee ("the Committee") on the condition that the Committee

refund a total of $252 in. excess contributions from three

Cr individuals, and submit a satisfactory debt settlement state-

Opp ment concerning an outstanding debt to Cook, Ruef, Spann and

Company. Mr. Kirby, an attorney, notified this Office that

he would handle this matter for the Committee.

Mr. Kirby has sent the refund checks requested in this

matter. Copies of these checks are attached to this Report.

Mr. Kirby has also sent a statement concerning the debt

of $1,999.02 owed to Cook, Ruef, Spann and Company. The

information submitted by Mr. Kirby reveals that the debt in

question is disputed. Mr. Kirby asserts that Cook, Ruef,

Spann and Company have been paid in full for all services

performed and materials delivered to the Committee as per their

agreement. The Committee contends that any such claim by

Cook, Ruef, Spann and Company is contested. Cook, Ruef, Spann

and Company apparently either agreed with the Committee's

contention or determined that further efforts to collect

would not be fruitful, as the corporation has not further

pursued any claim against the Committee. The office of General



Counsel recommends that the Coumission accept the attached

statement submitted by Mr. Kirby on behalf of the Coxmitte

concerning the elimination of its disputed debt to Cook,,

Ruef, Spann and Company.

As the Committee has submitted the above statement con-

cerning the elimination of the Committee debt to Cook, Ruef,

Spann and Company, and has refunded the $252 in excess con-

tributions as requested by the Commission, the General Counsel's

C I Office recommends that the Commission find that the conditions

it set forth for no further action in this matter have been met

by the Committee, and that the file should be closed.

RECOZ.DENDATIONS

1. Accept the statement submitted by the Kirby for Congress

Committee concerning the elimination of its disputed debt owed

to Cook, Ruef, Spann and Company.

2. Find that the conditions set forth by the Commission

on November 20, 1978, for no further action in this matter have

been met by the Committee.

3. Take no further action against the Kirby for Congress

Committee and close the file.

4. S nd the attached letter.

X. General Counsel

Attachments:
Copies of Refund Checks
Copy of Disputed Debt

Statement
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M.William C. Oldalcer
General Counsel
Federal Election Commission
1325 K Street N.W.
Washington,. Da C. 2046

Reo: MUR 724 (78)

Dear Mr. Oldaker:

I have agreed to refund contributlons your office considers to be excessive. Copies
of the checks are attached. Delivery should take p lace this weekend and the cancelled checks
willI be available after going through the bank. When paid by the bank I will be glad to forward
that proof.

Pursuant to paragraphs a, b. c and d of the next to the last paragraph on the attached
Debt Settlement instructions, I submit the following on the Cook, Ruef, Spann & Company dis-
puted account:

a) I am unaware of any hems of credit. The campaign committee was billed
periodically far services and materials furnished. Payment followed in due
course except In case of error or violation of terns of any agreement on specific
i tems .

b) The creditor originally contended a much larger amount was due to It. Through
checking and negotiation the figure was voluntarily lowered to the present amount.
This was done by others than m"sef.

c) The creditor has pursued no remedies and I don't anticipate any will be pursued.

d) There has been no settlement In the legal sense because the debt is vigorously

disputed.

The basis for dispute it that I contend Cook, Ruef and Spann have been paid in fullI
for all services and materials delivered or performed as agreed. If item were delivered too late
for effective use or services not performed, then I don't feel any obligation to make payment.

This matter has not been settled legally, but I have not heard from any representative
for them in many months and I don't anticipate hearing from them further. If so, the claim willI
be contested and under our law this claim is uncollectible. I refer you to previous letters and
enclosures in this regard.

Trusting that this matter is concluded, I am

Sinpore urs,.

Enclosures 
J usl ib
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FEDERAL ELECTIO COMISIO
1325 K STREET N.W
WASHINCTON,.C. 20463

CERTIFIED MAIL .

RETURN REEIP? QiSB

mm Mr. J. Russell iy
Kirby for Congress Committee
206 N. Tarboro Street
P.O. Box 249
Wilson, N.C. 27893

Res MUR 724

Dear Mr. Kirby:

After receiving your most recent, submissions of March
16, 1979, in connection with MUR 724, the Commispion-has
determined to take no further action against the Kirby for
Congress Committee in this matter. Accordingly, the
Commission has closed its file in this matter.

If you have any-further questions, please contact
Marsha Gentnero the attorney assigned to this matter, at
(202) 523-4073.

Sincerely,

William C. Oldaker
General Counsel



J. RUSUSLL KIROVWLW,*tA3 ~ ~ 2
JOHN 6. CLARK

tor, William c. Oldcsker
General Counsel
Federal Election Commission
1325 IK Street N.W.
Washington, De C. 20463

Re: MUR724MS

Dear Mr. Oldaker:

I have agreed to refund contributions yawr office comids to be excessive. CaOpIeS
of the checks are attached. Deivery should tak5eleis ekn n h cneldcicc
will be available after going through the bank. When paid by the bank I will be glad to forward
that proof.

-. Pursuant to paragraphs a, b, c and d of the next to the last paragraph on the attached
Debt Settlement instructions, I submit the following on the Cook,, Ruef,, Spann & Company dis-
puted accounts

a) I am unaware of any term of credit. The campaign committee was billed
periodically for services and materials furnished. Payment followed in due
course except In case of error or violation of terme of any aaemn n specific
items.

b) The creditor originally contended a much larger amount wa due to It. Through
checking and inegotiation the figur was voluntarily lowered to the present amount.
This was done by others than myself.

c) The creditor has pursued no remedies and I don't anticipate any will be pursued.

d) There has been no settlement In the legal seome because the debt Is vigorously
disputed.

The basis for dispute Is that I contend Cook, Ruef and Spann have been paid In full
for all services and materials delivered or performd as agreed. if iteem were delivered too late
for effective use or services not performed, then I don't feel any obligation to make payment.

This matter has not been settled legally, but I hove not heard from any representative
for them in many months and I don't anticipate heaing frmthem further. If steclaim will
be contested and under our law this claim is uncollectible. I refer you to prvosletters and
enclosures in this regard.

Trusting that this matter is concluded, I am

Enclosures
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DEBT 8ET.GM

2 U.S.C. S 434(b) (12) and 11 CPR 104.8(a) require the con-
tinuous reporting of debts and obligations and call for a stafte
ment by the c~ndidate/couuittee as to the circumstances and
conditions under which a debt is extinguished. Section 100.4
(a) (6) of the regulations provides that *the extension of credit
for a length of time beyond normal business or trade praot*oeO
is a contribution unless the credito± has made *a coniusrcially
reasonable attempt to collect the debt".

The Commission's regulations-, part 114.10,, provide that a
corporation may extend credit to a candidate, political
committee, or other person in connection with a Federal election
provided that the. extension of credit is in the ordinary course
of the corporation's business and that the terms of credit are
substantially similar to extensions to nonpolitical debtors.

abeIf a corporate debt is settled in a commercially reason-
abemanner, the settlement will not be considered a prohibited

corporate contribution under 2 U.S.C. S 441b(a). However, the
debtor must file a statement of settlement with the Commission
prior to the termination of reporting status, and the settlement
is subject to Commission review. If a corporate creditor's

- debt settlement is not approved by the Commission, the amount
of the debt forgiven is a contribution-in-kind under the Act,
thereby giving rise to a 2 U.S.C. 5 441b (a) violation.

Information to be submitted by debtor and/or creditor:

-whether credit was extended in the ordinary course of the
C, creditor's business;

-whether credit was extended on terms substantially similar
to extensions to non-political debtors;

-whether the debtor has undertaken all commercially
reasonable efforts to satisfy the outstanding debt;

-whether the creditor has pursued its customary remedies in
order to collect on the debts;

-whether the creditor is in agreement with the terms of
settlement.

Submission of the following information may be accepted as an
adequate debt settlement statement:

a) Initial terms of credit with the corporate creditor
b) Steps taken by the debtor to extinguish the debt
c) Remedies pursued by the creditor
d) Terms/circumstances of the settlement of the debt

If the debt is a disputed one, include the basis of the/ dispute and how the matter was settled.



KIRBY & CLARK
ATTORNEYS AT LAW

GOLD PROFESSIONAL BUILDING
P. 0. BOX 249

WILSON. NORTH CAROLINA 27893 Cr

6%4 . '3'

Attention:
N5. Mlaria Gentner,. Attorney

Mr. William C. Oldaker
General Counsel
Federal Election Commission
1325 K Street N.W.
Washington, D. C. 20463

' o f f ~ j k I ' f P 4 ,
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MUR 724 -Interim Investigative Report
dated 3-21-791 Received in~ OCS
30026-79, 7:50

The above-namd docowtnt was -circulated on a 24

hour no-vb~eation basis at 124:00,, March 26,, 1979.

The ------- n Secretary a -Office has received

no obJection' to the interim Investigative Report to of

12:t00 this datdo.
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In the Matter of )R#~6A:5

Kirby for Congress Commuittee)

INTERIM flVSTIGITIVE REPORT

On November 20, 1979, the Coummission1 voted to take no

further action against the Kirby for Congress Coiuittee(Othe

Committee") on the condition that the Committee refund $252

in excess contributions and submit a satisfactory debt settle-

ment statement for an outstanding Committee debt. Mr. Kirby

ft 4ftis now handling this matter on behalf of the Committee.

Mr. Kirby and the General Counsel staff have had several

conversations in order to inform Mr. Kirby of the steps involved

in compiling a debt settlement statement and in complying with

the conditions set forth by the Commission, and to discuss Mr.

Kirby's reluctance to comply with the conditions required for

no further action in this matter, However, upon return from

a lengthy business trip, Mr. Kirby informed this office he

intended to comply with the Commission's requests. He has

prepared and sent a debt settlement statement, along with copies

of the refund checks, and the General Counsel's office should

receive these materials in a few days.

ea William C. 6 daker
General Counsel



VW V

W4, 1979

XUR3~ 11 74 -Interim Investigative Report
dated 3-2-791 Received in Ocs
Friday, 3-2-79, 4:57

no TeAbove-named document. vas circulated on a 24

hour -no-ebjection basis at 1:00, Monday, March 5, 1979.

C11% Te ComtissionSecretary' a Office has received

aoojctions to the Interim investigative Report as of

1:30 this date.
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in the matter of)

Kirby fW Congwress Commuittee )

INTERIM IUV ESTI~T!VE FUOW

on Nv er20, 1978, the Commission voted to take no

further aqtion against the Kirby for Congress Commtittee ("the

Committe*m) on the condition that the Committee refund $252

in excess contributions and submit a satisfactory debt settle-

ment for an outstanding Commuittee debt. Mr. Kirby is now

handling this matter on behalf of the Cormittee.

Mr. Kirby and the General Counsel staff have had several

conversations in order to inform Mr. Kirby of the steps involved

in compiling a debt settlement statement and in complying with

the conditions set forth by the Commission to close this matter.

Although Mr. Kirby has been out of town for the past several

weeks on business, he informed the staff upon his return that

he intends to comply with the Commission's requests and will

be sending the debt settlement statement and proof of the

refund of the contributions very shortly.

Date WMimC 1ae
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The above-named document was circulated on a 24

hour no-objection basis at 10: 30, Monday, February 12, 1979.

The Coiniission Secretary's Office has received

no objections to the Interim Investigation Report as of

12:00 this date,

I-

C-.

IWO

?BDRARI13, 1979

I4OR 724 -Interim Investigation Report
dated 2-9-79;p Received in OCS
2-9-79, 12:32



pop-

sot

K'

t'~~
4 ' rrca>

+ 4.

~,4

flask4 sot.x

*,44

-~ a'

44.4 '~

sat

4. '4

4'

4-..
4'-

4~ 4. 4

4* ""- .

.4 . 4,.

I a'

WY 7
''-'4

A'

'

r

.4 p.

-- 4

'4'"

I'

.4,

-. .tt*.

~' ~' A



BEFORE THE FEDERAL ELECT

In the Matter of T ?9 FEB Ptf
) MR 724.

ARW: for Congress Committee

INTERIM INVESTIGATION REPORT

On November 20, 1978, the Commission voted to tae no

C7 further action against the Kirby for Congress Coomittee ("the

Committee") on the condition that the Committee refund $252

in excess contributions and submit a satisfactory debt settle-

ment statement for an outstanding Committee debt.

_ The Committee no longer exists. Mr. Kirby contacted

this office in order to handle this matter for the Commuittee.

Because he did not understand what was involved in compiling

a debt settlement statement, an informational sheet plus

instructions, were sent to him along with a list of those to

whom the excess contribution funds should be returned. The

letter also informed Mr. Kirby that if the asjired steps were

not taken by him/the Committee within 10 days, the Coimmission

might take further action in this matter.

Mr. Kirby received the letter from this office on January

29,1979. This Office is prepared to make a further recomtmendation

in this matter if no response is rece 8,yFbrayS 1979.

Dat(tWlimC.O~ad
General Counsel
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t*. William C. Oldaker
General Counsel
Federal Election Commbsiui
1325 K Street No W
Washington, Do C. 20463

Re: MUR 72M (8

Dear te'. Oldaker:

In your letter of January 19, 979, YOU raise questions about

I.* An Iietedness; reported to be owed to Cook, Ruef and Spann.
2. Exces contributions from I sted persons.

My contention on the Cook, Ruef and Spann mattefr is covered In my letter to you of
October 30, 1978, a copy being attached.

My contention as to excessive contributions is set out in my letter to you dated
December 14, 1978, a copy being attached.

I would appreciate your letting me know why these explanations are not satisfactory.

Thanking you in advance for your attention to this matter, I am

JRK/sb

Enclosures

4. MUSUeLL KIROV
JOHN E.CLAftK

YPM'w0.sswg

'~T ~;

9q~25~~

90 0 751;
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We. Whiliam C. Oldaker
Geneal Counsl
Fedetal Election Commission
1325 K Street N.W.
Washington, D. C. 20463

R: MUR 72 (78)

Dear Mr, Ol1daker:

I have just been mode aware of a letter from your office dated November 29, IM7,
directed to Roger Allen, Treasurer of the Kirby for Congress Committee. tMr. Allen no
longer serves as treasurer of the commttee.

rpm In connection with violation of 2 U. S.C. 1441a(f) I deny there, has been any e=osve
contribution. In two cases I peronally paid the notes In question. In the other two oases
both husbands and wives were Involved and the contributions, on that basis were not excessive.

In connection with violation of 2 U. S.C. 0434(b) (12) 1 contend I have no obligation to
Cook, Ruef and Spann and you have been so notified of my reasons for so contending.

Sincerely yours,

J. Russell Kirby

JRK/sb



J. RUSSZLL Motsy I IboWWo l

JOHN 9 CLARK

Oct br 30, 1R7R-

Mr. William C. Oldaker
General Counsel
Federal-Election Commission
1325 K Street, N. We
Washington, D. C. 20463

Re: 14UR 724 (78)

Dear Mr. Oldaker:

The Cook, Ruef and Spann claim hasn't been filed recently because
I don't consider they have a claim. They must have acceded to that
contontion because I have heard nothing from them in months.

You can be 100% assured that I will contest to the last court
any effort to collect that disputed claim. I contend they would owe
me money on a proper accounting, though I shall never press any such
claim. I am only too willing to forget the whole thing as a nightmare.

I invite your attention to the ruling in Louchheim vs. Carson,
r- 35 N. C. App. 299 et seq. which- is enclosed.

Sincerely yours,

J. Russell Kirby

JRK:sab

Enclosures



KIRBY & CLARK
ATTORNEYS AT LAW

208 N. TARBORO STREET

P. 0. BOX 249

WIL.SON. NORTH CAROLINA 27893

Mr. William C. Oldaker
General Counsel
Federal Election Commission
1325 K Street, N. We
Washington, D. C. 20463

,'%1 fII % I5



FEDERAL ELECTION COMMISSION
1325 K SIREET N.W

WASH N TO N . .C . 0463J a n u a r y 19 , 1 9 7 9

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

J. Russell Kirby
Kirby & Clark
206 N. Tarboro St.
P.O. Box 249
Wilson, N. Carolina 27893

Re: MUR 724 (.78)

Dear Mr. Kirby:

Pursuant to your conversation of January 2, 1979, with
- a staff attorney, enclosed please find information and

instructions regarding debt settlement statements required to
C be submitted under 11 CFR 114.10. Also enclosed is a copy of

the last report filed by the Kirby for Congress Committee ("the
Committee") showing an outstanding obligation of $1,999.02 to
Cook, Ruef, Spann & Co.

The debt settlement statement, along with copies of the
refund checks to Mr. Exum Scott, Mr. Hubert Scott, Mr. Carson
Barnes, and Dr. James Etheridge of $100, $50, $52, $50, re-
spectively, in excess contributions to the Commnittee, must be
submitted to the Commission within ten (10) days of your
receipt of this letter. If we do not receive those materials
in that time, the Commission may take further action against
the Committee. Please note that any refund of an excessive
contribution by you, personally, must be reported to the Com-
mission as a contribution in that amount from the candidate
to the Commtittee.

If you have any questions concerning the enclosed infor-
mation, please contact Ms. Marsha Gentner, the attorney assigned
to this matter, at 202-523-4060.

William C. Olda'
General Counsel

Enclosures
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2 u.s.c. 434(b) (12) and 11 CPR 104.8(a) require'the con-
tinuous reporting of debts and obligations and call for a *state-'O
mont by the candidate/conuittee as to the circumstances Iand
conditions under-which a debt is extinguished. Section 100.4
(a) (.6) of the regulations provikde, that "the extension of credit
for a length of time beyond normal business or trade practicen
is a contribution unless the' creditor has made "a comercially
reasonable attempt to collect the debt".

The Commnission's regulation-, part 114.10, provide that a
corporation may extend credit to a candidate, political
committee, or other person in connection with a Federal election
provided that theextension of credit is in the ordinary course
of the corporation's business and that the terms of credit are
substantially similar to extensions to nonpolitical debtors.

If a corporate debt is settled in a commercially reason-
able manner, the settlement will not be considered a prohibited
corporate contribution under 2 U.S.C. S 441b(a). However, the
debtor must file a statement of settlement with the Commission
prior to the termination of reporting status, and the settlement

- is subject to Commission review. If a corporate creditor's
debt settlement is not approved by the Commission, the amount

C of the debt forgiven is a contribution-in-kind under the Act,
thereby giving rise to a 2 U.S.C. S 441b (a) violation.

Information to be submitted by debtor and/or creditor:

-whether credit was extended in the ordinary course of the
creditor's business;

-whether credit was extended on terms substantially similar
to extensions to non-political debtors;

-whether the debtor has undertaken all commercially
reasonable efforts to satisfy the outstanding debt;

-whether the creditor has pursued its customary remedies in
order to collect on the debts;
-whether the creditor is in agreement with the terms of
settlement.

Submission of the following information may be accepted as an
adequate debt settlement statement:.

a) Initial terms of credit with the corporate creditor
b) Steps taken by the debtor to extinguish the debt
c) Remedies pursued by the creditor
d) Terms/circumstances of the settlement of the debt

If the debt is a disputed one, include the basis of the
dispute and how the matter was settled.
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RePort dated 1*12-7191 1saoeiv8n
OCS 3v-12-79, 10:t46

The above-namd me list was circulated on a. 24

hour no.-objection basis at 3:30, January 12, 1979.

The Comission SecretAry's. Office has received

no objections to the Interim investigative Report as of

4:00, 'this "ate.
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tn the Afttr W- . 796AOf
Kirby *or -CM#Vess MR

INTERIM INVETIG&'?IV JEWO

on November 24, 1978, the commission voted to take no

- further action against the Kirby for Congress COMittee ("the

,coimmittee*) conditioned on the receipt from the C4oinittee of a

satisfactory debt settlemnt statement concerning an outstanding

Committee debt, and copies Of cancelled checks of refunds of

excessive contributions to four individual contributors. A

letter informing the Committee of this action was received by it

on December 4, 1978.

Mr. J. Russell Kirby, the candidate, has contacted this

Office. As the Committee no longer exists in any practical

sense, Mr. Kirby has taken on the responsibility of handling

the remaining Committee obligations. Mr. Kirby was not familiar

with the procedure involved in filing a debt settlent statement.

Instructions on how to prepare such a statement, as well as the

names of the four individuals who made excessive contributions

and the amounts of those excesses, are being sent to Mr. Kirby.

The Committee (Mr. Kirby) has been given ten days from receipt

of that letter to comply with the conditions required by the

Commission.
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Mr. Williamn Co Oldle
General Counsel
Federal Election Conwission
1325 K Street N.W.
Washington, D. C. 20463

608573

Re: MUJR 724 M7)

Dear Mr. Oldaker:

I have just been ma-de awure of a letter firom your office dated November 29, 1978,r
directed to Roger Allen, Treasurer of the Kirby for Congress Committee. Mr. Allen no
longer serves as treasurer of the committee.

el-07 In connection with violation of 2 U.$.C. #44l.(f) I deny there has been any excessive
contribution. In two case I personally paid the notes in question. In the other two cases
both husbands and wives were Involved and the contributions on that basis were not excessive.

!r ,In connection with violation of 2 U.S.C. 0434(b) (12) I contend I have no obligation to
11 Cook, Ruef and Spann and you have been so notified of my reasons for so contending.

Sincerl yours,

J. Ru I I Kirby

JRK/sb

J. RUO9ELL KIROV
JOHN a. CLARK



KIRBY & CLARK
ATTORNEYS AT LAW

206 N. TARBORO STREET

P.O0. BOX 249

WILSON, NORTH CAROLINA 27893

*7 ,.,

Mr. William C. Oldaker
General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D. C. 20463

N.

2

, I

0

bL
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D~cmU 5, 19178

~UR724 -Interim Conciliation Remort
dated 12-12-781 Received in
OCS 12-14-78, 2:07

The above-namend document was circulated to

the Conmission on a 24-hour no-objection basis

at 10:00, December 15, 1978.

There were no objections to the Interim Conciliation

Report,
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RECEIVED
11UOU THE FEDERAL ELIS OR a!*~i~ OF THE

In the Matter of)

Kirby for Congress Committee)

INTERIM CONCILIATION REPORT

On November 20, 1978, the Commission voted to take no further

action against the Kirby for Congress Committee ("the Cosuittee")

conditioned on the filing by the Committee of a debt settlemnt

statement concerning a Commnittee obligation to Cook, Spann# Ruef

and Company,, and the refund of excessive contributions received

by the Committee.

A letter informing the Committee of this determination and

- the requirements thereof was mailed to the Committee on November 29.

The General Counsel's of fice is currently awaiting a response by

the Committee, which is due on December 15, ]978.

Date/ WillamC. 0)aer
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FEDERAL ELCTION CMISO

WASHING1ON,.(. 20463

November 29,, 1979

CERTIFIED UIEL

Mr. Roger Allen
Treasurer
Kirby for Congress Coamuittee
Post Of fice box 249
Wilson, North Carolina 27893

Re: X=IU 724 (78)

Dear Mr. Allen:

As you know, on October 16, 1978, the Federal Election
commission found reason to believe the Kirby for Congress
Committee violated 2 U.S.C. S 441a(f) by accepting ex-
cessive contributions from four individuals, and 2 U.S .C.
S434(b) (12) by failing to continually report an outstanding

obligation to Cook, Spann, Ruef and Company, along with
the circumstances of its extinguishment.

On November 24, 1978, the Commission directed that
the Committee refund the excessive contributions accepted
by the Committee and submit a debt settlement statement
detailing the circumstances under which the aforementioned
outstanding debt was extinguished.

Copies of the refund checks to Mr. Exum Scott, Mr.
Hubert Scott, Mr. Carson Barnes, and Dr. James Etheridge#
to be followed by copies of the cancelled checks when
received, along with the debt settlement statement should
be submitted to the Office of General Counsel within ten
days of your receipt of this letter.

We look forward to the receipt of this information
so that this matter may be resolved. If you have any
questions concerning these matters, please contact Ms.
Marsha Gentner at (202) 523-4060.

Sincerely,

William C. Oldaker
General Counsel
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FEDERAL ELECTION'C COMMISMiN

WASHNCTN.D 2063November 29, 1978

CERTIFIED MAIL
RETURK RECEIPT REUISTE

Mr. Exum Scott
L Route #3

Kenly, North Carolina 27542

Re: XU= 724 (78)

Dear Mr. Scott*

On November 24 ,1978, the Federal Election Commuission
voted to take no further action against you. However, we
remind you that 2 U.S.C. S 441a(a) (1) (A) limits contributions
to $1,000 per candidate per election, and that under 2 U.S.C.
S 431(e) a loan constitutes a contribution within the meaning
of the Federal Election Campaign Act of 1971, as amended.

If you have any further questions regarding this matter,,
please contact Ms. Marsha Gentner, the staff member assigned
to this matter, at (202) 523-4060.

ATIQ i KV1~ ~j3~j\ aker



FEDERAL ELECTION COMMISSION'
1325 K STREET N.W

' WASHINGTON.D.C. 20463
November 29, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Carson Barnes
c/o Carson B. Barnes Farms
Route 11 Box 131
Spring Hopes North Carolina 27882

Re: MUR 724 (78)

Dear Mr. Barnes:

On November 24 ,1978, the Federal Election Conimission
voted to take no further action against you. However, we
remind you that 2 U.S.C. S 441a(a) (1) (A) limits contributions

Cto $1,000 per candidate per election, and that under 2 U.S.C.
S 431(e) a loan constitutes a contribution within the meaning
of the Federal Election Campaign Act of 1971, as amended.

If you have any further questions regarding this matter,
please contact Ms. Marsha Gentner, the staff member assigned
to this matter, at (202) 523-4060.

Sincerely,

/ 1&1

William C. Oldaker
General Counsel

cc: Kirby for Congress Committee
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FEDERAL ELEIONR ~COMMISSION

1325 K SIREET N.W
~ I WASHINCTOND.C. 20463

Novem~ber 29, 1978

CERTIFIED MAIL
* RETURN RECEIPT REQUESTED

Mr. Hubert C. Scott
Route #3

1. '1015Kenly, North Carolina 27542

Re: ?4UR 724 (78)

Dear Mr. Scott:

On November 24, 1978, the Federal Election Commission
voted to take no further action against you. However, we

remind you that 2 U.S.C. 5 441a(a) (1) (A) limits contributions
to $1,000 per candidate per election, and that under 2 U.S.C.
S431(e) a loan constitutes a contribution within the meaning

of the Federal Election Campaign Act of 1971, as amended.

If you have any further questions regarding this matter,
please contact Ms. Marsha Gentner, the staff member assigned
to this matter, at (202) 523-4060.

Sincerely,

William C. 01 aker
General Counsel

cc: Kirby for Congress Committee
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FEDERAL ELECTION COMMISSION
1325 K S1REET N.W
WASHINCTON.D.C. 20463

November 29, 1978

CERTIFIED MAIL

RETURN RECEIPT REQUESTED

Dr. James E. Etheridge
911 Raleigh Road
Wilson, North Carolina 27893

Re: JER 724 (78)

Dear Dr. Etheridge:

on November 24 ,1978,, the Federal Election Commission
voted to take no further action against you. However, we
remind you that 2 U.S.C. 5 441a(a) (1) (A) limits contributions
to $1,000 per candidate per election, and that under 2 U.S.C.
S 431(e) a loan constitutes a contribution within the meaning
of the Federal Election Campaign Act of 1971, as amended.

If you have any further questions regarding this matter,
please contact Ms. Marsha Gentnert the staff member assigned
to this matter, at (202) 523-4060.

Sincerely,

William C. 0 dake
General Counsel

* cc: David S. Orcutt
Lucas, Rand, Rose, Meyer,

Jones & Orcutt
Kirby for Congress Committee
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331031 TEE FEDERAL ELAMION COEINS8Z(,

In the Matter of)
) 1111 724 (78)

Kirby for Congress Committee)
et aI.

CERTIFICATION

1, Marjorie W. nmo, Secretary to the Federal

Election Comuission, do hereby certify that on November 24,

1978, the Commuission determined by a vote of 5-0 to adopt

the following recommendations, as set forth in the General

Counsel's Report dated November 20,, 1978, regarding the

above-captioned matter:

1. Take n o further action against the
Kirby for Congress Committee conditioned
on the refund by the Committee of the
excessive contributions received and
upon the filing by the Committee of a
satisfactory debt settlement statement
concerning the obligation to Cook, Spann,
Ruef and Company.

2. Take no further action against Hubert C. Scott,
Exum Scott, James E. Etheridge, and Carson Barnes.

3. Send the letters attached to the above-named
report.

Voting for this determination were Commissioners Aikens,

Tiernan, McGarry, Thomson, and Harris.

Attest:

Date jAiiMarjore Wo Emns, Se eary topte Commissions

Received in Office of Commission Secretary: 11-21-78, 10:10
Circulated on 48 hour vote basis: 11-21-78, 3:30

I I I I . I I I - '.. - - -a-
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In the Matter of) t
7) (78)

Kirby for Congress Comitt.*,)
at al.

GNZMLCOUNSEL 'S REPORT

SUMMARY OF ALLEGATIONS

During the course of a random audit of the Kirby for Congress

Committee ("the Committee"), the Audit Division found that tour

individuals had each loaned the Committee $10000# which were sub-

sequently converted to direct contributions and, therefore, never

repaid by the Committee. These same four individuals each made

additional contributions to the Committee. These facts raised the

possibility that these four people had exceeded individual con-

tribution limits in violation of 2 U.S.C. S 441a(a) (1) (A), and

the Committee had accepted such contributions in violation of 2

U.S.C. S 441a(f).

The auditors also discovered that the Committee had an

outstanding debt of $1,999.02 to a corporation when the last

Committee report was filed on April 5, 1978. This raised the

possibility that the Committee and the candidate, James Russell

Kirby, had violated 2 U.S.C. S 434(b) (12) which requires a can-

didate and his committee to continue reporting the nature and

amount of an outstanding campaign related debt until it is

extinguished, and the circumstances of its extinguishment.

On October 16, 1978, the Commission found reason to believe

that Hubert S. Scott, Exum Scott, James E. Etheridge, and Carson
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Barnes apparently violated 2 U-sXc. 5 441a(a) (1) (A) by making

contributions to the Kirby for Congress Comittee in excess of

$1#000 per election, that the Kirby for Congress Committee

violated 2 U.S.C. S 441a(f) by accepting excessive contributions,,

and that James R. Kirby and the Kirby for Congress Commuittee

apparently violated S 434 (b) (12) by not continuing to report the

amount, nature, and circumstances of extinguishment of an out-

standing campaign related debt.

EVIDENCE

I. The Excessive Contributions

According to information obtained by the auditors, and reports

and supporting documents submitted by the Committee, on June 8, 1976,

Mr. Hubert C. Scott and Mr. Exum Scott each made a loan of $1,000

to the Committee. On June 10, 1976, Dr. James E. Etheridge loaned

the Committee $1,000, and on June 28, 1976, Mr. Carson Barnes also

loaned the Committee $1,000. The sources of all four of these loans

were four promissory notes for $1,000, made out to the Southern

National Bank of North Carolina. (See Attachments I - IV). Mr.

E. Scott, Mr. H. Scott, Dr. Etheridge, and Mr. Barnes each signed

one of the notes on the first line marked "borrower," making each

individual a maker of the note he signed. At the same time, Mr.

Kirby, the candidate, signed his name only on each of the notes,

on the second line marked "borrower." Under UCC S 3-118(e), when

two people sign a promissory note in the same capacity and as part

of the same transaction, either party is liable for the entire

amount of the loan,, unless the instrument specifies otherwise.

Thus, Mr. Kirby's signature did not affect the liability of Mr.
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a. Scott, Mr. H. Scott, Mr, Barnes* or Dr. Etheridge on the

promissory note that each signed. V

Although the $1,000 each from the four individuals were

originally designated as loans to the Comittee, neither MW.

E. Scott, Mr. H. Scott, Dr. Etheridge nor Mr. Barnes was ever

repaid that amount by the Comuittee. The candidate,, Mr. Kirbi.

did "assume" the bank loan for Mr. 3. Scott, Mr. H. Scott, and

- Mr. Barnes, on June 9, 1977. However, the fact that Mr. Kirby

later assumed some of the individuals' liability did not satisfy

the Committee's liability to repay the loans to it from these

three individuals, as Mr. Kirby was also liable on the promissory

notes due to his signature on them. Mr. Kirby, then, did nothing

more than "assume" an obligation which he already had. 2

1/Because of this, it does not matter whether Mr. Kirby signed
each note with the intention of becoming a co-maker or whether
he signed as an endorser. In either case, the maker/contributor
would still be liable for the entire amount of the promissory
note. U.S.C. SS 3-13(e), 3-415(2). 2 U.S.C. S 431(e) (5) (G)
(ii) does not apply because this transaction was not an endorse-
ment or guarantee of a bank loan directly made to the campaign
Committee. This was a separate transaction, borrowing funds
that were later contributed by the makers of the notwa in
$1,000 amounts.

2/Nor can it be argued that Mr. Kirby signed the promissory notes
as an agent for the Committee, making his assumption of the
liability on the three notes a repayment on behalf of the
Committee of the loans from these three individuals. Under
U.C.C. S 3-403(2) (a), an agent who signs an instrument without
signing his principal's name or a designation that he is
signing in a representative capacity, is personally liable
on the instrument and parol evidence is inadmissable to
demonstrate otherwise.
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in any case, the 1977 year-end report filed by the Comittee Ont

March 15# 1978, shows all the loans by the four individuals as

having been converted to direct contributions of $1,000 each to

the committee,, although Dr. Etheridge maintains that he has not

relinquished his rights against Mr. Kirby in securing repayment

of the $1,000. Y.

in addition to their $1,000 contributions to the Commuittee,

Mr. E. Scott, Mr. H. Scott, Dr. Etheridge and Mr. Barnes also

made additional contributions to the Committee. Hubert C. Scott

and Mrs. Scott had contributed $100 to the Committee on March

26, 1976, thus bringing Mr. H. Scott's total contributions to the

Coummittee for August 17, 1976, primary election to $1,050. Exum

Scott contributed $100 to the Committee on February 2, 1976,

bringing his total contributions for the primary election to $1,100.

Dr. James E. Etheridge and his wife contributed $100 to the Comn-

mittee on April 13, 1976,, thus making his total contribution to the

Commnittee for the 1976 primary $1,050. Mr. Carson Barnes contributed

a total of $1,052 to the Committee for the primary election, as he

and his wife also bought a jubilee ticket of $104 from the Commuittee

on May 28, 1976. Because the amount by which these four respondents

exceeded permissable limits is de minimis, and since each respondent

has been informed of individual contribution limits, the Office of

~/It is irrelevant whether or not the loans by these four
individuals were actually converted to direct contributions
since under 2 U.S.C. S 431(e) (1) (A) a loan by an individual
to a political committee is a "contribution" within the
meaning of the Federal Election Campaign Act of 1971, as
amended.
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General Counsel recomMends that the Co4Uission take a0 further

action against respondents Hubert Scotts EXU.a Scott:# JamS

Etheridge, and Carson Barnes,* The General Counsel' s Office

also reo ieds that the Commission take no further action

against the Committee On the condition that the Commtittee

refund the excessive contributions.

2 U.S.C. S 434(b) (12) and 11 C.F.L. S 104.8 require political

coummittees to continually report to the Cotmmiss ion debts and

obligations still owing after the election until those debts

are extinguished, and to report the circumstances and conditions

under which the debts are finally satisfied. The Committee filed

its last report on April 5, 1978, covering its 1977 activities

relevant to the 1976 primary election. Page three of the report

shows an outstanding obligation to Cook, Ruef, Spann and Company

of $1,999.02. Mr. Kirby, in a letter received on November 2e 1978,

explained that the debt in question is a disputed one that he

believes is not currently owed and that Cook, Spanno Ruef and

Company apparently accept this position because he has not heard

from them in months.

The General Counsel's Office therefore recommends that the

Commission take no further action against the Committee, conditioned

on the receipt by the Commission of a satisfactory debt settlement

statement from the Committee.

RECOMMNDATIONS

1. Take no further action against the Kirby for Congress Committee
conditioned on the refund by the Committee of the excessive
contributions received and upon the filing by the Comrmittee of
a satisfactory debt settlement statement concerning the obli-
gation to Cook, Spann, Ruef and Company.



2. Take no further action against Hubert C. Scott# Exum Scotto
James 3. Etheridge, and Carson Barnes.

3. Send the attached letters.

'400414000PO
0404-0 AkWilliam 

C- *General Counsel

Attachments:

Attachments I - IV (Individual Bank Notes)
Letters to Respondents

m

IlIZ40 /"41
D toa 

y
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ROWER(S). SAID BORROWER(S) AGREES TO PAY FOR LENDER'S LEGAL EX-
PIENSES AND FIFTEEN PERCENT (15%) OF THE SUM OF THE UNPAID PRIN-
CIPAL AND ALL INTEREST DUE THEREON AT THE TIME SUIT IS INSTITUTED
AS REASONABLE ATTORNEY'S FEE OF LENDER.

LrCH OF THE UNDERSIGNED. WHETHER MAKER- BORROWER(S), SURE-TIES.
ENDORSERS. OR GUARANTORS AND ALL OTHERS WHO MAY BECOME LIABLE
FOR ALL OR ANY PART OF THE OBLIGATIONS EVIDENCED HEREBY. DO
JOINTLY AND/OR SEVERALLY WAIVE PRESENTMENT. DEMAND. PROTEST.
NOTICE OF PROTEST AND/OR OF DISHONOR AND ALSO NOTICE OF ACCIEL-
ERATION OF MATURITY ON DEFAULT OR OTHERWISE. FURTHER THIE' GRIEE
THAT LENDER MAY. FROM TIME TO TIME. EXTEND OR RENEW THIS NOTE
FOR ANY PERIOD OF TIME AND GRANT ANY RELEASES. COMPROMISES OR
INDULGENCES WITH RESPECT TO THE NOTE OR ANY EXTENSION OR RE-
NEWAL THEREOF, OR TO ANY PARTY LIABLE THEREUNDER OR HIERE-
UNDER. ALL WITHOUT NOTICE OR CONSENT OF ANY OF THE UNDERSIGNED
AND WITHOUT AFFECTING THE LIABI1LITY OF THE UNDERSIGNED. THE
UNDERSIGNED. FURTHER, WAIVE NOTICE OF ACCEPTANCE OF THEIR GUAR-
ANTY AND EXPRESSLY AGREE TO PAY ALL AMOUNTS HEREUNDER, UPON
DEMAND, WITHOUT REQUIRING ANY ACTION OR PROCEEDING AGAINST THE
PRINCIPAL MAKE R-BORROWER (S).

THIS NEGOTIABLE PROMISSORY NOTE IS SUBJECT TO THE ADDITIONAL
PROVISIONS, TERMS, UNDERTAKINGS AND RIGHTS SET FORTH ON THE
REVERSE SIDE HEREOF, THE SAME BEING INCORPORATED HEREIN BY
REFERENCE, DO NOT SIGN THIS CONTRACT UNTIL YOU HAVE READ THE
ADDITIONAL PROVISIONS ON THE REVERSE SIDE HEREOF.

WITNESS MY(OUR; HAND(S) AND SEAL(S):

THE UNDERSIGNED BORROWERS 00 HEREWITH ACKtNOWLEDGE RE-
CEIPT OF T " BICLOSURES CONTAINED HER~b THEY FURTHER
ACKNO WLeE TjAr THIS NOTE WITH DISC) WUM-ESNPFLE
IN PRI4 TO TH EXECUTING THE SAMVL# FLE

4. OTHER_________

5. LESS: PREPAID FINANCE CHARGE

6. AMOUNT FINANCED _________

7. FINANCE CHARGE (TOTAL)S

(A) INTEREST v

(B) MINIMUM CHARGE______

(C)_______ ______

S. TOTAL OF PAYMENTS Z

VANNUAL PERCENTAGE RATE .J..~

CREDIT LIFE AND DISABILITY INSURANCE IS NOT REQUIRFO TO
OBTAIN THIS LOAN. NO CHARGE IS MADE FOR CREDIT INSURANCF
AND NO CREDIT INSURANCE IS PROVIDED UNLESS THE BORROWER
TO BE INSURED SIGNS THE APPROPRIATE STATEMENT BELOW:

THE COST Of CREDIT LIFE AND DISABILITY INSURANCE FOR
THE TERN OF THE LOAN WILL BE

I D ESIRE CREDIT LIFE AND DISABILITY INSURANCE:

4INSURED soRROWERI (G SAL a

THE COST OF CREDIT LIFE INSURANCE ALONE FOR THE TERM OF
THE LOAN WILL BE

I DESIRE CREDIT LIFE INSURANCE ONLY:

X
(IN4SUmED sompoWER, iSKAL, i D~ATE

.ANY UNPAID BALANCE OF THE TOTAL OF PAYMENTS MAY BE
PREPAID IN FULL BY CASH. A NFW LOAN. REFINANCINC OR OTHFR
WISE BEFORE MATURITY. PROVIDED ALL PAYMENTS ARE COR
RENT AT THE TIME OF PRFPAYMENT.-LEN JBA..A jj17
TION. MAKE A PARTIAL REFUND OF FINANCE CHARGES 'AHICH
HAVE BEEN PREPAID AND UNEARNED, COMPtUTED UNDER THLj
RULE OF 78'S.

_WiT41SS

WIT NESS

WiTNIESS

lDUPLICATE- SCoT;Y'~l B ~~~'TN1ANK FILE

r4no1. LOAN PRINCIPAL

2. CREDIT LIFE INS. PREMIUM

3.- SISABIUTY INS. PREMIM

VL

I

4VATir i



MSw qSCLSRW A A

MR* VALUE RactivED.l THlE UE~~SSS() O~.M*.~
- 1EVERALLY PROMISE TO PAY TO T"It 601lE'W- , '. V.

G OUTHERN NATIONAL SAiNK OP NORTH CAROILNA
AT ITS OF*ICES ltdX:4

(HRENATI>6RM9D "LENDIER') THE SUMOF

_________0.4 _____ AN p.....IIOTHS DOLLARS. IT
IN ~T FROM DATE. OR FROM MATURITY IF PREPAID, AT THE1 RATE1 OF

PER-CNT PNNUM UNTIL PAID; 
O

PAYABLIE IN FULL ________AYS FROM DATE ON _Z2' -IO

OPAYABLIE ON DEMAND; ORt

0 PAYABLE IN_ _______MONTHLY INSTALLMENTS oF s
imumbeR,)

[Ac",

" FIRST PAYABLE ON OR BEFORE...* 019...

WITH OTHERS PAYABLE ON OR BEFORE THE SAMAE DAY Of EACH SUCCEEDING MONTH

THIREAFTER. AND THE LAST INSTALLMENT PAYABLE ON ORt BEFORE 9...

IN THE AMOUNT Of S - IF THE LAST INSTALLMENT IS
4ASt THAN TWICE TH4E AMOUNT OF OTHERS. IT IS A BALLOON PAYMENT AND

WILL BE PAYABLE IN FULL ON THE DATE SHOWN); OR

[:)PAYABLE - ON ORt BEFORE 19--

S -. ON oR BEFORE -_.........- 19--

________ -.ON DRt BEFORE_....._____ IS___

S ON OfR BEFORE__________ lB9-.

iPAYMENT TERMS NOT CHECKED ARE DELETEDI TOGETHER WITH A CHARGE

Q~EFIVz PERC.ENT 95%i) OF A PAYMEN OR P YMF-NTS IN DEKFAULT FR TEN-
(10 ORM.Q.!~plk. FURTHER. IF SJIT IS INSTITUTED TO ENFORCE COL-

LECTION OF ANY UNPAID BALANCE OF THE LOAN UPON DEFAULT OF BOR-

ROWER(S). SAID BORROWER(S) AGREES TO PAY FOR LENDER'S LEGAL EX-

PENSES AND FIFTEEP4 PERCENT 015%p OF THE SUM OF THE UNPAID PRIN-

C.LAL AND ALL INTEREST DUE THEREON AT THE TIME SUIT IS INSTITUTED

AS REASONABLE ATTORNEY'S FEE OF LENDER.

EACH OF THE UNDERSIGNED. WHETHER MAr.ER-BORROWER(S), SURETIES.

ENDORSERS. OR GUARANTORS AND ALL OTHERS WHO MAY BECOME LIABLE

FOR ALL OR ANY PART OF THE OBLIGATIONS EVIDENCED HEREBY. DO

JOINTLY AND/OR SEVERALLY WAIVE PRESENTMENT. DEMAND. PROTEST.

NOTICE OF PROTEST AND/OR OF DISHONOR AND ALSO NOTICE OF ACCEL-

ERATION OF MATURITY ON DEFAULT ORt OTHERWISE. FURTHER THE' GRIElE
THAT LENDER MAY. FROM TIME TO TIME, EArEND OR RENEW THIS NOTE

FOR ANY PERIOD OF TIME AND GRANT ANY RELEASES. COMPROMISES OR

INDULGENCES WITH RESPECT Toi THE NOTE ORt ANY EXTENSION OR RE-

NEWAL THEREOF. OR TO ANY PARTY LIABLE THEREUNDER OR HERE-

UNDER. ALL WITHOUT NOTICE OR CONSENT OF ANY OF THE UNDERSIGNED

AND WITHOUT AFFECTING THE LIABILITY OF THE UNDERSIGNED. THE

UNDERSIGNED. FURTHER, WAIvE NOTICE OF ACCEPT.NNCE OF THEIR GUAR-

ANTY AND EXPRESSLY AGREE TO RAY ALL AMOUNTS HEREUNDER. UPON

DEMAND. WITHOUT REQUIRING ANY ACTION OR PROCEEDING AGAINST THE

PRINCIPAL MAKE R-BORROWER iS)

THIS NEGOTIABLE PROMISSORY NOTE IS SUBJECT TO THE ADDITIONAL
PROVISIONS. TERMS, UNDERTAKINGS AND RIGHTS SET FORTH-ON THE

REVERSE SIDE HEREOF, THE SAME BEING INCORPORATED HEREIN BY
REFERENCE. DO NOT SIGN THIS CONTRACT UNTIL YOU HAVE READ THE
ADDITIONAL PROVISIONS ON THE REVERSE SIDE HEREOF.

WITNESS MYIOURi HANtI(Si AND SEAL(S):

THE UNDERSIGNFD BORROWERS DO HEREWITH ACKNOWLEDGE RE-
CEIPT OF THF DISCLOSURES CONTAIN4EU MERLIN THEY FURTHER
ACKNOWLEDGE THAT THIS NOTE AITH DISCLOSURES WERE FILLED
IN PRIOR TO THEI'l EXECUTING THE tbA*E

(C)_______ 
_______

a. TOTAL OF PAYMENTS S io dKf.OO

9. ANNUAL PERCENTAGE RATE____

CREDIT LIFE AND DISABILITY INSURANCE IS NDT REOUIRED 70
OBTAIN THIS LOAN. NO CHARGE IS MADE FOR CREDIT INSURANCr
AND NO CREDIT INSURANCE IS PROVIDED UNLESS THE BORROWER
TO BE INSURED SIGNS THE APPROPRIATE STATEMENT BELOW;

THE COST OF CREDIT LIFE AND DISABILITY INSURANCE FOR
THE TERM OF THE LOAN WILL SE

I DESIRE CREDIT LIFE AND DISABILITY INSURANCE:

x
(,NdsuntO*OA* goNw" SEALs DAE

THE COST OF CREDIT LIFE INSURANCE ALONE FOR 7HF TERM OF
THE LOAN WILL BE

s _ _ _ -

I DESIRE CREDIT LIFE INSURANCE ONLY:

x__________________
IINSUIRIED soRRotow ISEAL? tDArEv

ANY UNPAID BALANCE OF THE TOTAL OF PAYMENTS MAY BE

PREPAID IN FULL. BY CASH. A NEW LVAN. FFINANCIt$G OR OTHFR-
WISE BEFORE MATURITY. PROVIDJD ALL PAYMENTS ARE CUR-
RENT AT THE TIME OfPR- AiQP

14*1/F RAE PREPARIAL ANDALNL.Mor0 COMPTED UNDRER WHC

Ruix OF 76'S. *

WVITNESS

WITNass

v.ITNess

1. LOAN PRINCIPAL I

2. CREDIT Ufa INS. PREMIUM

3. DISABILITY INS. PREMIUM

4. OTHER__________

S. LESS: PREPAID FINANCE CHARGE

S. AMOUNT FINANCED

7. AINANCE CHARGE (TOTAL) S ~ .l
(A) INTEREST S'J. 40

(8) MINIMUM CHARGE ____

S R&L. I

Amowl"T 4w "wa

s /.Aaw-. to 0 =
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.UVERALLY PROUIEE To PAY To T*aE a*0* billP

SOUJTHERN "ATIONAL. SANK OF NOR0111TH CAROUMA
'AIITS OrflqEs IN

(HERE ~~MUD 6LENDER')" THE SUM OF

___ -. AND. !±JIOTHS DOLLARS. WITH4
VITI&ST FROM DATIE. OR FROM MATURITY Of PREPAID. AT THIE RATE OF

!K.9ZfPERCENT PER11 ANN4UM UNTIL PAID;

0PAYABLE IN FULL .. 4 .e..DAYS FROM, DATE 01-- OR

o PAYABLE ON DEMAND; OR

o PAYABLE IN -MONTHL.Y INSTALLMENTS Of S EACH

T" FIRST PAYABLE ON OR BEFORE___________ a

6MOTHERLS PAYABLE ON ORt BEFORE THE9 SAME DAY OF EACH SUCCAEEDING MONTH

ia"EAFTER. AND THE LAST INSTALLMENT PAYABLE ON OR BEFPOPE ,9

IN THE AMOUNT Of S .(IF THE LAST INSTALLMENT IS
"ORE THAN TWICE THE AMOUNT Of OTHERS, IT IS A BALLOON PAYMENT AND
WILL BE PAYABLE IN FULL ON THE DATE SHOWN); OR

1rPAYABLE SON OR BEFORE- It~

5 ON OR BEFORE -

- _ O ON_ BEOR

- ON OR BEOE- -I

rfPAYMENT TERMS NOT CHECKED ARE DELETELI2CLERll WITH A CHARGE

niF FIVE pErgCE-NT is%%' OF A PAYMgNT.Qy.P&LTS N DLAUJL.EDFLI TE.

EM op.Qt 2RL~AYL FURTHER. IF SUIT IS INSTITUTED TO ENFORCE COL-

LECTION OF ANY UNPAID BALANCE OF THE LOAN UPON DEFAULT OF BOR-

: W ER(S), SAID BORROWER(S) AGREES TO PAY FOR LENDER'S LEGAL EX-

r9ENSES AND FIFTEEN PERCENT (140to OF THE SUM OF THE UNPAID PRIN-

CIPAL AND ALL INTEREST DUE THEREON AT THE TIME SUIT IS INSTITUTED

f* REASONABLE ATTORNEY'S FEE oF LENDER.

EACH OF THE UNDERSIGNED. WHETHER MAKER- BORROWER(IS). SURETIES.

1ZNDORSERS. OR GUARANTORS AND ALL OTHERS WHO MAY BECOME LIABLE

FOR ALL OR ANY PART OF THE OBL!GATIONS EVIDENCED HEREBY, DO

JOINTLY AND/OR SEVERALLY WAIVE PRESENTMENT. DEMAND. PROTEST.

NOTICE OF PROTEST AND/OR OF DISHONOR AND ALSO NOTICE OF ACCIEL-

ERATION OF MATURITY ON DEFAULT OR OTHERWISE. FURTHER THEY AGREE

THAT LENDER MAY. FROM TIME TO TIME. EXTEND OR RENEW THIS NOTE

FOR ANY PERIOD OF TIME AND GRANT ANY RELEASES. COMPROMISES OR

INDULGENCES WITH RESPECT TO THE NOTE OR ANY EXTENSION OR RIE-

NEWAL THEREOF. OR TO ANY PARTY LIABLE THEREUNDER OR HIERE-

UNDER. ALL WITHOUT NOTICE OR CONSENT OF ANY OF THE UNDERSIGNED

AND WITHOUT AFFECTING THE LIABILITY OF THE UNDERSIGNED. THE

UNDERSIGNED. FURTHER. WAIVE NOTICE OF ACCEPTANCE OF THEIR GUAR-

ANTY AND EXPRESSLY AGREE TC P~AY ALL AMOUNTS HEREUNDER. UPON

DEMAND. WITHOUT REQUIRING ANY ACTION OR PROCEEDING AGAINST THE

PRINCIPAL MAKER- BORROWERIS I.

THIS NEGOTIABLE PROMISSORY NOTE IS SUBJECT TO THE ADDITIONAL

PROVISIONS. TERMS. UNDERTAKINGS AND RIGHTS SET FORTH ON THE

REVERSE SIDE HEREOF, THE SAME BEING INCORPORATED HEREIN BY
REFERENCE. DO NO4T SIGN THIS CONTRACT UNTIL YOU HAVE READ THE

ADDITIONAL PROVISIONS ON THE REVERSE SIDE HEREOF.

WITNESS MYIOUR) HAND(S) AND SEAL(SI:

THE UNDERSIGNED BORROWERS DO HEREWITH ACKNOWLEDGIE RE-

CEiPT OF~ THE DISCLOSURES CONTAINED HEREIN THEY FURTHER
ACKNOWLEDGE THAT THIS NOTE WITH DISCLOSJRLS WERE FILLED

IN PRIOR To rHEIR EXECUTING THE SAME_

SEALi

1. LAN PRINCIPALL (O O I
2CREDIT UFE INS. PREMIUMI

3DISABILITY INS. PREMIUM _________

4. DTHER__________

S. LESS: PREPAID FINANCE CHARGE

6. AMOUNT FINANCED

7. FINANCE CHARGE (TOTAL)

Z OO,. 0o

(A) INTEREST

(B) MINIMUM CHARGE______

(C)______-_____

TOTAL OF PAYMENTS I4 ze2
. ANNUAL PERCENTAGE RATE%

CREDIT LIFE AND DISABILITY INSURANCE IS NOT REQUIRED TO
OBTAIN THIS LOAN. NO CHANGE IS MADE FOR CREDIT IN4SURANCE
AND HO CRECIT INSURANCE IS PROVIDED UNLESS THE BORROWER
TO BE INSURED SIGHS THE APPROPRIATE STATEMENT BELOW:

THE COST OF CREDIT LIFE AND DISABILITY INSURANCE FOR
THE TERM OF THE LOAN WILL BE

I DESIRE CREDIT LIFE AND DISABILITY INSURANCE:

x
IINSURIEOUORROWLNi iSCAL.)(DI

THE COST OF CREDIT LIFE INSURANCE ALONE FOR THE TERM OF
THE LOAN WILL BE

I DESIRE CREDIT LIFE INSURANCE ONLY:

4 INSURED SORROWEN, ISA (DATh'

AN NADNLNC-O m OA OF PAYMENTS MAY BE1

PRPI NFL YCS E LOAN. REFINANCING OR TH) -

WISE BEFORE MATURITY. PROVIflED ALL PAYMENTS APE CUIR-

RENT AT THE TIME Of EPAYMENT. OENLR MAY.' AT 1 5op-

IOMAA PARTIAL R EFUND OF FINANCE CHARGES %H ICH

((AVE..- FFN PREPAID *AND. LNE.ARUJQ COMPUTED UNDER THE

RULE' Of 7*S.

WIT NESS

WTNESS5

0

40
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FEDERAL ELECTION COMMISSION
1325 K SIREET N.W
WASHING TON.D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Roger Allen
Treasurer
Kirby for Congress Cormmittee
Post Office Box 249
Wilson, North Carolina 27893

* Re: MUR 724 (78)

Dear Mr. Allen:

As you know, on October 16, 1978, the Federal Election
Commission found reason to believe the Kirby for Congress
Committee violated 2 U.S.C. S 441a(f) by accepting ex-
cessive contributions from four individuals, and 2 U.S.C.
S 434(b) (12) by failing to continually report an outstanding
obligation to Cook, Spann, Ruef and Company, along with
the circumstances of its extinguishment.

On November ,1978, the Commission directed that
the Committee refund the excessive contributions accepted
by the Committee and submit a debt settlement statement
detailing the circumstances under which the aforementioned
outstanding debt was extinguished.

Copies of the refund checks to Mr. Exum, Scott, Mr.
Hubert Scott, Mr. Carson Barnes, and Dr. James Etheridge,
to be followed by copies of the cancelled checks when
received, along with the debt settlement statement should
be submitted to the Office of General Counsel within ten
days of your receipt of this letter.

We look forward to the receipt of this information
so that this matter may be resolved. If you have any
questions concerning these matters, please contact Ms.
Marsha Gentner at (202) 523-4060.

Sincerely,

William C. Oldaker
General Counsel



FEDERAL ELECTION COMMiSSION
~ 1325 K SIRIET N.W

WASHINGTON.D.C. 20463

-CERTIFIED MAIL
RETURN RECEIP REQUESTED

Mr. Carson Barnes
c/o Carson B. Barnes Farms
Route 1, Box 131
Spring Hope, North Carolina 27882

Re: NR 724 (78)

Dear Mr. Barnes:

On ,1978, the Federal Election Commnission
voted to take no further action against you. However, we
remind you that 2 U.S.C. S 441a(a)Cl) (A) limits contributions
to $1,000 per candidate per election, and that under 2 U.S.C.
5 431(e) a loan constitutes a contribution within the meaning
of the Federal Election Campaign Act of 1971, as amended.

If you have any further questions regarding this matter,
please contact Ms. Marsha Gentner, the staff member assigned
to this matter, at (202) 523-4060.

Sincerely,

William C. Oldaker
General Counsel



FEDERAL ELECTION COMMISSION
1325 K STREET N.W
WASHINGION,D.C. 20463

CERTIFIED MAIL
RETURN RECEP UOZTD

Mr.* Exum Scott
Route #3
Kenly, North Carolina 27542

Re: MUR 724 (78)

Dear Mr. Scott:

On , 1978, the Federal Election Commission
voted to take no further action against you. However, we
remind you that 2 U.S.C. S 441a(a) (1) (A) limits contributions
to $1,000 per candidate per election, and that under 2 U.S.C.
5 431(e) a loan constitutes a contribution within the meaning
of the Federal Election Campaign Act of 1971, as amended.

If you have any further questions regarding this matter,
please contact Ms. Marsha Gentner, the staff member assigned
to this matter, at (202) 523-4060.

Sincerely,

William C. Oldaker
General Counsel



FEDERAL ELECTION COMMISSION
1325 K STREET N.W.

WASH NCTON,0C. .2M43

CERTIFIED NAIL
RETURN RECEIT REIM6~

Mr. Hubert C. Scott
Route #3
Kenly, North Carolina 27542

Re: HUE 724 (78)

Dear Mr. Scott:

On ,1978, the Federal Election Commission
voted to take no further action against you. However, we
remind you that 2 U.S.C. S 441a(a) (1) (A) limits contributions
to $1,000 per candidate per election, and that under 2 U.S.C.
S 431(e) a loan constitutes a contribution within the meaning
of the Federal Election Campaign Act of 1971, as amended.

If you have any further questions regarding this matter,
please contact Ms. Marsha Gentnerr the staff member assigned
to this matter, at (202) 523-4060.

Sincerely,

William C. Oldaker
General Counsel



FEDERAL ELECTINCM SSO

RETRNIIE MENL

Dr. James E. Etheridge
911 Raleigh Road
Wilson, North Carolina 27893

Re: NUJR 724 (78)

Dear Dr. Etheridge:

On ,1978, the Federal Election Commission
voted to take no further action against you. However, we
remind you that 2 U.S.C. S 441a(a) (1) (A) limits contributions
to $1,000 per candidate per election, and that under 2 U.S.C.
S 431(e) a loan constitutes a contribution within the meaning
of the Federal Election Campaign Act of 1971, as amended.

If you have any further questions regarding this matter,
please contact Ms. Marsha Gentner, the staff member assigned
to this matter, at (202) 523-4060.

Sincerely,

William C. Oldaker
General Counsel

cc: David S. Orcutt
Lucas, Rand, Rose, Meyer,

Jones & Orcutt
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Mr. William C. Oldaker
General Counsel S 9
Federal Election Cosmmission
1325 K Street, N. W.
Washington, D. C. 20463

Re: MUR 724 (78)

Doar Mr. Oldaker:

The Cook, Ruef and Spann claim hasn't been filed recently because
I don't consider they have a claim. They must have acceded to that
contention because I have heard nothing from them in months.

You can be 100% assured that I will contest to the last court
~:effort to collect that disputed claim. I contend they would owe

me money on a proper accounting, though I shall never press any such
claim. I am only too willing to forget the whole thing as a nightmare.

I invite your attention to the ruling in Louchheim vs. Carson,
35 N. C. App. 299 et seq. which is enclosed.

Sincerely yours,

J. Russell Kirby

JRK:sab

Enclosures
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N.C.App1 COURT OF APPEALS 9

Lmehs~ bg& roe* V. Came

e undisputed facts show that since 15 Septem 196, the
defend ts collectively have expended in excess o.000 in
grading ving, house constrution, installation water and
sewer lines; *architectural and engineering ser ces; and in ac-
quisition of p erty to serve the Area as pub * parks. In addi-
tion, they have tered into legal obligations r the expenditure
of substantial ad *nal sums and have u ergone substantial
changes in economic, egal, and planni positions. All these
rights acquired and est shed and obl' ations undertaken have
been in reliance on the zon ordina e.

We are of the opinion an old that Judge Bailey, from
the undisputed facts material the issue, correctly allowed
defendants' motions for sum ry ju ment.

Affirmed.

Judge HEDRICK oncurs.

Judge ARN D dissents.

Judge RNOLD dissenting.

Wile the statute does not require a metes an bounds
des iption of the proposed area it does require an a uate

cription which will put the property owners in the are on
notice. In my opinion there is a genuine issue of fact as
whether the description before us is adequate, and thus, whethe
plaintiffs had constructive notice.

LOUCHHEIM. ENG & PEOPLE, INC. v. JAMES H. CARSON. JR.. AND NORTH
CAROLINIANS FOR CARSON, A POLITICAL COMMITTEE

N~o. 7710SC205

(Filed 21 February 1978)

1. Electiorn 115- Illga .m pm Intrbuti..s-advaceu
The advance of money or anything of value to a political candidate by a

corporation, labor union or businems entity constitutes an illegal contribution
under G.S. 163-278.19. G.S. igS.278.0().

f A -



Bo COURT OF APPEAL8 185

S. Elsth.. I is- Need e--I P eetlh m-P poole d 468"W.
The purpose, of stauts regulating compalga cestra"WI". ad expen-

ditures by corporations and labor alem is to proteet the Mob"se from sadue
influence by corporations and labor unions, and to insure the responsiveness of
elected officials to the public at large.

3. Elcties I1)- pold ca ndilafe-advaooment of sme) by pAIe relatlons
firm for advetlalag-l1*sga ceinrlbelou or *epedltur

The payment of money by a corporation engaged in the busines of public
relations for media advertising for the campaign of a poliial candidate with
the expectation of reimbursement by toe candidate's campaign committee
when sufficient funds were raised to coy. r these expenses constituted an ad
vancement and thus' was an illegal contribution or expenditure within the pur
view of 0.5. 163-278.19(a).

4. Elections I IS- illegal campaign cetlule-~slu~aivof statute
r The trial court*sr construction of G.S. 163 278.19 as prohibiting a publicrelations firm from paying the advertising expenses of a political candidate

Aeith the expectation of reimbursement w.hen fund% were raised by the can
didate dese not bar all credit transactio~is between businesses and political
candidatei. and the statute. on its face and as applied by the court, does not
constitute an unconstitutional intrusion upon the public relations firm's rights,
to contract and carry on a lawful business activity.

S. Contracts 1 6: Elections 1 15- obligation to repay llegall campaign ad-
vancement - no enforcement by cort

The courts will not enforce an obligation to repay advancements made h.%
a corporation to a political candidate in violation of G.S. 163278.19.

APPEAL by plaintiff from Bailey. Judge. Judgment entered
17 December 1976 in Superior Court. WAKE County. Heard in the
Court of Appeals 17 January 1978.

Civil a ltion wherein plaintiff seeks to recover $22,251.65 for
debts alleg4'dly owed by the defendant, James H. Carson, Jr.. for
services rendered during the defendant's unsuccessful campaign
for election to the office of Attorney General of North Carolina.
The allegations in plaintiffs complaint are summarized and
quoted an fc'lows:

Plaintif: is a corporation engaged in the business of public
relations. In July 1974 it transacted business in Raleigh. North
Carolina, as Capital Communications of North Carolina, Inc. Dur-
ing the sam'- period of time the defendant held the office of At-
torney General of North Carolina and was preparing to campaign
in the impending election as the Republican candidate for the
same office. On 1 July 1974 the defendant and his campaign staff



N.C.App.J COURT OF APPEALS 801

Lewebbe. Wag & Peoo* v. Car..

conferred with officers of the plaintiff and agreed that plaintiff
would manage the media campaign, for defendant. The defendant
and his staff authorized the plaintiff to do whatever was
necessary to handle this portion of the campaign. The plaintiff

N. further alleged:

7. That the defendant, acting for himself and through his
campaign managers, workers, employees. and agents, assured
the plaintiff at all times that it would be paid fully for its
services rendered and for monies advanced to purchase
media advertising, posters, buttons, and other campaign
devices for defendant's campaign.

8. That relying upon the promises and assurances of the
defendant, the plaintiff commencing in July, 1974, and contin-
uing through October, 1974, rendered full services to the
defendant in procuring. arranging, directing and generally
managing all aspects of media advertising of defendant's cam-
paign for Attorney General; that the plaintiff. ii' the defend-
ant's behalf, and in reliance upon the assurance of payment.
advanced money for-the purchase of media advertising for
defendant's campaign; that from time to time, the defendant
paid or caused to be paid through his campaign committee
portions of the amounts outstanding for such services and for
money advanced to purchase media advertising.

The defendant was at all times aware of the expenditure being
made in his behalf and as of 30 October 1974 "the defendant owed
to the plaintiff for actual money advanced the sum of Nineteen
Thousand Three Hundred Forty-nine and 26/lO0ths Dollars
($19,349.26)," plus $2,902.39 in commissions. On 28 October 1974
the defendant's campaign committee sent a check payable to
plaintiff in the amount of $10,000, but the check was returned for
lack of sufficient funds.

In his answer the defendant denied the material allegations
of the complaint and set up several defenses, among which ap-
pears the following:

2. That the Complaint afleges that said corporation ad-
vanced funds in the approximate amount of $20,000.00 for the
political campaign, in an effort to elect the defendant to the
office of Attorney General of North Carolina.



802 COURT OF APPEALS 185

3. That North Carolina General Statute 5 1643.69)
(sic) defines the word "expendituWe to include any advnce,
loan or transfer of funds

4. That North Carolina General Statute 1 163-278.19 pro-
hibits a corporation from making any expenditure in aid of or
on behalf of or in opposition to any candidate or political com-
mittee.

6. That-public policy of the State of North Carolina pro-
hibits condoning unlawful activities by Capital Communica-
tions, Inc., and its president, Jerome Louchheim and requires
that the action be dismissed.

Defendant also filed a counterclaim in which he alleged that plain-
tiff, through its president Jerome Louchheim, knowingly and
wilfully violated the law in "arrangling] an unlawful extension of
credit to the campaign efforts of the defendant," and in doing so.
damaged defendant's reputation in the amount of $50,000. Subse-
quent to filing his answer apd counterclaim, the defendant moved
pursuant to Rule 12Wc of the North Carolina Rules of Civil Pro-
cedure for judgment on the pleadings.

In a reply to the defendant's counterclaim the plaintiff al-
leged that it "did not make a contribution or expenditure as the
term is used in G.S. 163-278.19. but paid for the cost of some
advertising pending the receipt by the committee of campaign
funds."

The trial court in consideration of defendant's motion for
judgment on the pleadinga concluded that the advance of money
by plaintiff for media advertising for defendant's campaign was
an expenditure by a corporation for a candidate for political office
as prohibited by G.S. 163-278.19(a); and that the statute, so con-
strued, is not violative of the North Carolina and United States
Constitutions. Accordingly, judgment was entered for defendant
on the plaintiff 's claims, from which plaintiff appealed. Thei judg-
ment was not dispositive of defendant's counterclaim.

Akins, Harreil, Mana & Pike, by Bernard A. Harrel, for
plaiiff appelisnt.

Tharringt on, Smith & Hargrove, by Wae. M. Smith, for
defendant appeli..
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HEDRICK, Judge.

II In his first two asgmt Of error the plaintiff contends
that the trial court ere in concluding on the basis of the
pleadings that the plaintiff made a campaign contribution or ex-
penditure in violatlog of the General Statute* of North Carolina.
The statutes codified under Article 22A which regulate contribu-
tions and expenditures in pollitia campaigns are of recent origin
and have never been interpreted by the courts of this State. See
G.S. 163-278.6- 163-278.35 (1976), G.S. 163-278.36 (Supp. 1977).
General Statute 163-278.19 reads in pertinent part as follows:

Violations by, corporations. businehs entities, lazbor unons,
professional associations and insurance companies.' - (a) Ex-
cept as provided in G.S. 163.278.19ib), it shall be unlawful for
any corporation, business entity. labor union. professional
association or insurance company directly or indirectly:

(1) To make any contribution or expenditure ... in aid
or in behalf of or in opposition to any candidate or
political committee in any election or for any political
purpose whatsoever; ...

The term "contribution" as used in this statute is defined as "any
advance, conveyance. deposit, distribution, transfer of funds, loan,
payment, gift, pledge or subscription of money or anything of
value whatsoever." G.S. 163-278.6(6) (emphasis added). The term
"expenditure" is similarly defined as "any purchase, advance, con-
veyance, deposit. distribution, transfer of funds, loan, payment,
gift, pledge or subscription of money or anything of value what-
soever:" G.S. 163-278069) (emphasis added). Thus, the advance of
money or anything of value to a political candidate by a corpora-
tion, labor union or business entity constitutes an illegal contribu-
tion or expenditure within the meaning of this statute. The
question presented in this case is whether the payments of money
made by the plaintiff for media advertising in conjunction with
defendant's campaign constitute "advances" as prohibited by the
foregoing statutes.

In the pleadings as sumarized and quoted above plaintiff
described its own acts in the allegations that "Plaintiff. in the
defendant's behalf, and in reiance upon the assurance of pay-

ment, advanced money for the purchase of media advertising for
defendant's campaign"; and It~hat the plaintiff corporate ... paid
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for the cost of some advertising pending the receipt by the com-
mittee of campaign funds." Plaintiff in its brief reognims that
the inartful wording of its pleadings would seem to bring its con-
duct within the statutory prohibition but argues that the "overall
sense" of the pleadings is to the contrary.

In ascertaining the meaning of the words in a particular
statute the courts should keep one eye to the common definition
of the word and one eye to the purposes of the statute and the
evil to be remedied. Montagte Brothers v. Shepherd Co., 231 N.C.
551, 58 S.E. 2d 118 (1950). According to common usage. to "ad-

vance money means "to furnish money for a specific purpose
understood between the parties. the money or sum equivalent to
be returned. furnishing money or goods for others in expectation

* of reimbursement." Blacks Law Dictionary 72 (rev. 4th ed. 1968t.

121 The purpose of the federal statute regulating campaign con-

tributions and expenditures by corporations and labor unions. 2
U.S.C. § 441(b) (1976) (formerly 18 U.S.C. § 610), which is similar in
its language and scope to our own statute, is to protect the
populace from undue influence by corporations and labor unions,
and to insure the responsiveness of elected officials to the public
at large. United States v. C1.,. 335 U.S. 106. 92 L.Ed. 1849, 68
S.Ct. 1349 (1948); Annot., 24 A.L.R. Fed. 182 (1975). As we read
G.S. 163-278.19. we perceive its purposes to be identical to those
of its federal counterpart. Our Legislature, as well as Congress,
has specified that the advance of money by a corporation in
behalf of a political candidate is frustrative of these purposes.

[33 Thus, with the definition of "advance" and the presumed in-
tent of our Legislature in the enactment of the campaign con-
tribution regulations in mind, we conclude that the payments
made by plaintiff constituted illegal expenditures within the
meaning of G.S. 163-278.19(a). In its reply plaintiff alleged that it
expended substantial sums of money for the purchase of media
advertising for the defendant's campaign until the defendant's
committee could raise sufficient funds to cover these expenses. It
is precisely this type of activity which could encourage favored
treatment by an official once he is elected. We think the
Legislature intended to curb such acts in its enactment of G.S.
163-278.19 and its inclusion of "advance" within the definitions of
contribution and expenditure.

304
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Plaintiff argues that the statute. so construed, would prohibit
all credit transactions between corporations and candidates for
public office. Such an expansive interpretation of the statute is
not justified by our conclusion in this case. We do not think that
the plaintiffs expenditures in the present case were typical of the
ordinary extension of credit to a client for services rendered. In
this regard, we find particularly illuminating the plaintiffs allega-
tion "Ithat at all times, the defendant knew that media advertis-
ing had to be currently paid and was aware of the laws and
regulations concerning media expenses." Implicit in this conten-
tion is the knowledge on the part of the plaintiff of the illegality
of its payments; from such knowledge it is reasonable to infer
that plaintiff was aware that in paying the defendant's expenses,

*. it was going beyond the mere extension of credit.

Plaintiff also challenges the trial court's conclusion that "ithe
statute makes no distinction between the advertent and inadver-
tent advancement or expenditure of funds-" This conclusion was
apparently addressed to the plainiff's claim in connection with
the check which was submitted by the defendant and returned for
lack of sufficient funds. The plaintiff's assessment of the trial
court's ruling on this point appears in its brief as follows:

What the trial court is really saying here is that if the
candidate pays a firm for its services by check, and the check
turns out bad, the obligation is then converted into an
"inadvertent contribution" and thus falls within the prohibi-
tion of the statute.
We are in no position to determine the accuracy of the plain-

tiff's statement as to the trial judge's purpose in including the
foregoing conclusion. However, we regard the worthless check as
nothing more than an acknowledgment by the defendant. that the
plaintiff had advanced money in his behalf. Our analys. s has fo-
cused on the acts of the plaintiff in advancing money for the pur-
chase of media. advertising for the defendant from July to
October, 1974. The fact that the defendant recognized a "moral"
obligation to the plaintiff on 28 October 1974 and attempted to
satisfy it in part with a worthless check does not alter the com-
plexion of plaintiff's prior illegal acts. And if the obligat-on itself
is unenforceable then a check representative of such obligation
cannot be made the basis of a claim. Corbett v. Clute, '137 N.C.
546. 50 S.E. 216 (1905).
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141 Plaintiff next contends that the statute. G.S. 163-278.19. Is
unconstitutional as construed by the trial court. Plaintiff argues
that the trial court's construction of the statute would permit an
unconstitutional infringement upon its rights to contract and
carry on a lawful business activity which are embodied in the due
process clause of the United States Constitution, U.S. CONST.
amend. XIV, ameind. V; and the law of tht land clause of the

* North Carolina Coitstitution, N.C. CONST. art. 1. §19.

Freedom to contract and engage in a lawful business activity
are rights guaranteed by the state and federal constitutions. Maw
cie vi. Insurance Co.. 263 N.C. 74, 116 S.E. 2d 474 (1960); Alford v.
Insurance Co.. 248 N.C. 224, 103 S.E. 2d 8 (1958). However, these
rights are not absolute, and limitations thereon imposed by the
Legislature are not violative of the constitutional provisions so
long as they are reasonable in light of the purposes to be ac-
complished. Morris v. Holshouser. 220 N.C. 293, 17 S.E. 2d 115

- ~ (1941). Plaintiff argues that the statute in issue, as construed by
the trial court, is arbitrary in its contravention of constitutional
rights.

As previously stated, in order to prevent undue corporate
and union influence on federal elections, Congress deemed it
necessary to prohibit contributions and expenditures in behalf of
political candidates from these sources. The federal courts have

examined the encroachment on constitutional rights inherent in
specific applications of the statute. The prohibition of direct con-
tributions of money or advances of money by a corporation has
been found reasonably related to a permissible State objective.
United States v. Chestnut, 394 F. Supp. 581 (S.D. N.Y. 1975). aff'd.
533 F. 2d 40 (2d Cir. 1976). On the other hand, where the statute
was construed to prohibit a national bank from making a fully
secured loan to a political candidate. it was found to violate the
fifth amendment by intruding into the normal course of business
of the bank without sufficient relationship to the objective of the
staup. 1251e (S.D. e Ohi 1 is9 NtonlBnk1).ninai 9F
staut. Unite (Stateshi 19.isNain anofCcnatW .

Plaintiff's constitutional claims were premised on the
assumption that the trial court's construction of G.S. 163-278.19
would bar all credit transactions between businesses and politicsl

candidates. Such a construction would raise constitutional ques-

tions of a different magnitude than those presented by our more I

(35.306
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limited construction and might well involve an unreasonable in-
trusion on constitutional rights. In any event. the plaintiff' pay-
ment of the defendant's advertising expenses were clearly
advances as prohibited by the statute; and the prohibition thereof
constitutes only a minimal intrusion on plaintiff's constitutional
rights, and is clearly reasonable in light of the purposes to be ac-
complished by the statute. We hold that the statute on its face,
and as applied by the trial court, is constitutional.

151 The plaintiff in this case has sought to enforce an obligation
arising out of a transaction which we have found to be in violation
of G.S. 163-278.19. If this Court were to lend its aid and compel
the defendant to repay money advanced contrary to the statute,
the policy declared by the Legislature in the enactment of that
statute would be frustrated. Thus we will follow the advice of-

* fered by our Supreme Court at an earlier time: "[Wihen the court
discovers that it is invoked to aid in enforcing an illegal transac-
tion, the court ex mero motu will withdraw its hand." Cansler v.
Penland, 125 N.C. 578, 581, 34 S.E. 683, 684 (1899). See also
MeArver v. Gerukos, 265 N.C. 413, 144 S.E. 2d 277 (1965). The

*plaintiff's acts, as reflected in the pleadings, preclude its recovery
in the courts of this State for money advanced in the amount of
S19,349.26.

However, what we have heretofore said relates only to the
plaintiff's claim for $19,349.26. We are unable to determine on the
basis of these pleadings whether plaintiff's claim for $2,902.39
based on "commissions" is barred as an illegal contribution or ex-
penditure to a political candidate pursuant to G.S. 163-278.19. The
pleadings do not establish whether the "commissions" were
earned by the plaintiff in connection with the illegal advancement
of $19,349.26. Since the pleadings do not reflect an insurmount-
able bar to plaintiff's claim of $2,902.39, this portion of the judg-
mnent for defendant must be reversed. Furthermore, the judgment
for defendant from which the appeal was taken makes no disposi-
tion of defendant's counterclaim.

The result is: that portion of the judgment dismissing plain-
tiff's claim against the defendant for $19,349.26 is affirmed; that
portion of the judgment dismissing plaintiff's claim for commis-
sions of $2,902.39 is reversed and remanded to Superior Court for
further proceedings with respect to plaintiff's claim for $2,902.39
and defendant's counterclaim.
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Affirmed in part.

Reversed and remandedin pert.

Judges BRITT and WM3 esucur.

JAMES E. GREENWAY AN4D WWg ALICE F. GREENWAY v. NO ARO.
LINA FARM BUREAU MUTUAL, INSURANCE COMPANY AND M
A. PL SANT

No. 7717SC135

(Filed 2j'February 19781

1. Insurance 1 113- liting proviulea-me restries" stdard Peicy ailewed
An insurer minsure only sueb propertl as are situated outside the

limits set out in a li iting provisoa, which pro slon is descrptive. not restric-
tive of the standard verage. and what a insurer may not do is promise
general coverage. ye approprite p ium payment and then restrict
coverage by a restrietlv v limiting pro ion.

2. Insurance I 1I2- fire ur - iting edsme -istlae.of

In an action to recover t ce allegedly due under a fire insurance
policy where defendant paid only 75% of the agreed value of their
house which had been destroy because plaintiffs ha not installed a
telephone as required for 1I s by an "Unprotected Dwelling En.
dorsement A." which was tp tiffs' policy, the endoreent provi-
sion was reasonable tie 0t an cesdrisk and was in nowise
restrictive of anything the standard polic n violation of 0.8. 58-177(8) but
was descriptive of t coeage contemplated i ad charged for by the stand
ard policy.

In an a eti to recover the balance allegedly du odor a fire insurnce
policy which taimed "Unprotected Dwelling Enos t A." providin for
reduction oq: coverage by 25% 9 there were no ap a

pmliseu aintiffs' argumnent tat the edorsemnt po was waived
becase fendant Insure, via deodant agent. knew thewaune
con on and without a tlephos but still insured it an pemu
payin ts is without merit. sine the dwelling was completed the
fire the provision, which climly contemplated the completed dw was
not aived.

4. 13a- 11auef sl -Veote~er m n d
The fact that an e w-emm Iin a fire insurance Policy which limite

coverage to 75% of the value e1 he dwelling if thee ere nso telephome oath.

0 11 0
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Res uKI 724 (76)
Dr. James 3. iEtherifge
911 Raleigh Road
WiOSls, orth Carolina 27893

Dear Mr. Oldaker:

Dr. James Z. Etheridge has requested that I respond in his behalfto the inquiries in Your letter of October 19, 1978.

donati Dr. Etheridge admits that on April 13, 1976# he made a $100.00
dnatio t the en. Russell Kirby for Congress campaign. That donation is evi-
enerd bthenlosed COPY of a check dated April 13, 1976, and copy ofaleter ndreceipt dated April 16, 1976, acknowledging said contribution.

On June 10, 1976, Dr. Etheridge co-signed a note with James Russell
irby for $100000 at Southern National Bank here in Wilson, North Carolina.Dr. Etheridge vas an endorsor Or guarantor Of said note and Mr. Kirby, thecandidate, was the maker of said note. In September of 1976, the note was pastdue and Southern National Bank called on Dr. Itheridge to make payment in fullof said note plus all then accrued and unpaid interest. In order to protect hiscredit rating, Dr. Mtheridge paid Southern National Bank in full for the balancedue on said note. The payments are evidenced by copies of two checks enclosedshoving payment of principal and payment of the interest due on the note.* Dr.Etheridge denies that the loan was subsequently converted to a contribution.At no time has he indicated that he has forgiven the debt which is owed to himas a result of the note which he had to pay upon the candidate's failure to pay.He has taken no action which would deny him his legal rights to proceed tocollect the amount due to him as a result of having to pay said note.
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Mr. William c. Oldaer
Page 2
October 25, 1978

In addition,, I would point out that all thre, of the payments madeby Dr. Etheridge were made on a joint bank account of Dr. Etheridge and hiswife. In light of these circumstances, it would appear that even if the total$1,124.50 was treated as a contribution it should be divided equally betweenDr. Etheridge and his wife and neither individual would have contributed in
excess of the statutory allowable amount.

If it is necessary in order to avoid the appearance of a violationof the applicable law, Dr. Etheridge will immediately pursue his legal remediesto collect the amount due to him as a result of the bank having call upon himto pay the note in the amount of $1,000.00.

I would appreciate your considering the contents of this letter andcorresponding with me further before taking any action against Dr. Etheridge
under the applicable statute.

Very truly yours,

LUCAS, RAND, MEYER, JONES & ORCl'!

By__ _ _ _ _ _ _ _ _ _ _ _
David S. Orcutt

DSO :me

Enclosures

cc: Mr. J. Russell Kirby
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April 16, 1976

Dr. & Mrs, James R. Etheridge
911 Raleigh Road
Wilson, NC 27893

Dear Earl a Ninnie:

I would like to express my gratitude for your donation
to our campaign. I am deeply moved by the personal interest
that has been shown to us by the citizens of the Second
Congressional District.

our organization is becoming stronger with each day which
gives us strength in our conviction that the people of the Second
District would like new leadership in Washington.

Earl & Minnie, I and the members of the staff welcome all
help and any ideas that you may have to support this campaign.
The headquarters is located on the third floor of the Gold
Building in Wilson and our telephone number is 237-1776. Please
visit us at the headquarters or call us whenever possible.

It is your friendship and support of this campaign which
will insure the leadership needed now for all the citizens of.
the Second District and our great country.

Sincerely,

JRK/sfj

~uWbrb, SS ~SI @s.~~ginOsmmlUs., S.gsv Ahn, Tr~'~
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This letter will remain confidential in accordance
with 2 UsXc. S 437g(a) (3) (3) unless you notify the Commnis-
sion in writing that you wish the investigation to be made
public. If you have any questions, please contact Marsha
Gentner,, the staff member assigned to this matter, at (202)
523-4143.

S incer4,

William .Oldaker

General Counsel

cc: James Russell Kirby
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80-7356

Mr. Hubert C. Scott
Abute #3
Kenly, N.C. 27542

Re: MUR 724(78)

Dear Mr. Scott:

This letter is to inform you that the Federal Election
Commission has found reason to believe that you violated
the Federal Election Campaign Act of 1971, as amended ("the
Act"). Specifically,, the Couuuissioi has found reason to
believe that you have violated 2 U.S.C. 5 441a(a) (1) (A)-
by making a contribution of $50 to the Kirby for Congress
Committee on March 26,, 1976,, and by making a loan of $1000
to the Committee on June 8, 1976 which was'subsequently
converted to a contribution. 2 U.S.C. S 441a(a) (1) (A)
prohibits contributions in excess of $1000 per election
from individual contributors.

Under the Act you have an opportunity to demonstrate
why no action should be taken against you. 2 U.S.C. S 437g
(a) (4). Please submit any factual or legal materials you
believe are relevant to the Commission's consideration of
this matter. Where appropriate, statements or explanations
should be made under oath..

The Commission is under a duty to investigate this
matter expeditiously. Therefore your response should be
submitted within ten days after your receipt of this noti-
fication. if you intend to be represented by counsel,,
please have such counsel so notify us in writing.
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October 24, 11

~dera Ziintion cuss on
lZK Streot N.W

-Washington.., C

At tn: Ms. Marsha djhtrr.- 41*: Lett~r of 10/19/78
Car0 5.Barnes

Car~c B.arnes Farms

Dear Ms. Gz*t~er,

In reference to your 1etter, date. 0ctobor 19, 1978 as to
contributions to the Kirby ft:Er Con'gress* u,d ttee, the
total contribution made ,.to -t#4 oi~ was for Carson
Barnes and wife, Maxine Barnes. 'If t1%is is not recorded
by aforesaid parties, it should have b 'een, and I feel I
have no further obligation to said Committee, either moral
or legal.

I hope this clears this matter, and if I may be of further
assistance, please advise.

Sincerely,

C? on anFarms

Carson B. Barnes

CBB/sb

C/1Y

"807388



Cars;on B. Barnes Farms
Rt. I,. Box 131 0
Spr'ing Hope, N. C. 27882

Ms. Marsha Gentner
Federal Election Commiission
1325 K. Street N. W.
Washington, D.C. 20463
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mr. Will'am C. Oldaker
Ginreral Counsel
Federal Elct o Cczmisi:m
1325 K Street, N. If.
Ishington, D. C. 20463

V
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807521

Be: N43 724 (78)

Dear Wr. Oldaker:

This is to ackno1ale resipt~ of your copiem of certified,, return receipt
requested letters dated boter 19, 1978, JircIs to ltsert C. Scott, Jams Russell
Kirby, D~o=z Scott (uhould be 3tm Scott) and Dr. Jams E. Etheridge.

I have copies of the letter written on behalf of Dr. Eeigeand his wife,
and concur in the facts as set out in the letter*

This letter is in regards to ftu Scott and Hub~ert Scott.-

It is a fact both of these gentlee signed a z~ewith me at Southern National
Bank in Wilson, North Caoiaduring my cwBig fog gress. At a subsSequent
date , I took over the 1 tes cm , eey and a rensal wt~e was e -ected to the bank
witho~ut the signature of the two Scotts. 2ae tw Sotts have no notes at any bank
on which I am a co-zmker rxx are they obligated in any way whatsoever to pay any
note for me,, and they didn't pay the og norte. I have assumend ali obligation
myself and it is still an outstndnobiao, tbough, 1xqpefully, it can be paid
by me in the rmxt few days.

It is irxI --n sibl to me that there even be any questio about
I certainly invite you rchecking with the bank, or anycre else. If you
straight facts you will find them as above stated.

the facts.
get th

Thrsting this is the end of this matter, I Mu

Contents of this letter
cotcurred in

.1. RtUSseLL Rny
JOHN K CLARK
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1325K STREETN.'W
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October 19l 1978

Mr, Roger Allen
Treasurer
Kirby for Congress Committee
P.O. Box 249
Wilson, N.C. 27893

Re: MUR 724 (78)

Dear Mr. Allen:

The Federal Election Commission has found reason
to belicve that the Kirby for Congresrs Committee has
vio I a 4d tlhi Federal Election Caimpaign Act of 1971',
as ai~icrided ("the Act"). Specifically, the Commuission
has found reason to believe the Committee accepted
contributions from four individual contributors in excess
of the $1000 per election limitation set forth in 2 U.S.C.
S 441a(a) (1) (A) and that the Committee failed to submit
reports while an obligation was still outstanding to
Cook, Ruef, Spann & Co., in violation of 2 U.S.C. 5 434
(b) (12).

Under the Act you have an opportunity to demonstrate
why no action should be taken against the Committee.
2 U.S.C. 5 437g(a)(4).' Please submit any factual or legal
materials you believe are relevant to the Commission's
consideration of this'.matter.

The Commission is under a duty to investigate this
matter expeditiously. Therefore your response should be
submitted within ten days after your receipt of this
notification. If you intend to be represented by counsel
in this matter, please have such counsel so notify us in
writing.
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This letter will remain confidential in accordance
With 2 U.S.C. I 437Wa)(3) (5) unless you notify the
Comission In vritkW that you vish the investigation to
be =4e public* It you,%bay any questions, please contact
Mersha GeNtner # the st -member assigned to this matter
at (202) $23-4143.

Willi C. Oldaker
General Counsel

p T-
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FEDERAL ELECTIUN C iI~ON

WASHINCTONDD.C. 20463

I~FZ D~!EIROctor 19, 1978

Mr. James Russell Kirby*
r, ~P.O. Box 249 J1"

~1s N. C. 27893
Rs hR 7240(7)

IS .- ~Dear Mr. Kirby:

The Federal Election Commissi,!ri has found reason tobelieve that you have violated the Federal Election Campaign
Act of 1971, as amended ("the Act"). Specifically, the
Comnmission has found reason to believe that you have violat-
ed 2 U.S.c. S434(b)(12) by failin9' to, report the continuing
obligation of the Kirby for Congr~ess Committee to Cook, Ruef,
Spann & Co).

Undler th. Act you have an opportunity to demonstrate
_ why no action should be taken cagainst the Committee. 2 U.S.

C. § 437g(a) (4). Pleasae submnit aay factual or legal materi-
als you believe are relevant to the Coluission's considc>-a-
tion of this matter. Where appropriate, statements or
explanations should be made under oath.

The Commission is under a duty to investigate this
matter expeditiously. Therefore you response should be
submitted within t4a. days after your receipt of this
notification. If.you intend to be represented by counsel
in this matter, please have such counsel so notify us in
writing.

This letter will remain confidential in accordance
with 2 U.S.C. S 437g(a)-(3) (B) unless you notify the
Commission in writing that you wish the investigationto be made public. If you have any questions, please
contact Marsha Gentner, the staff member assigned to this
matter at (202) 523-4143.

Sincerely,

iamC. 0 r

General Counsel



FEEKRAL ELECTIONCOMMION
132S K STREET 1O.W
VWASHHCTON.O.C. XO463

October-19, 1978

Mr. Carson Barnes Bre am

Spring Hope,, N.C.

Re: MUR 724(78)

Dear Mr. Barnes:

This letter is to inform you that the Federal Election
Commission hzas found1 reason to believe that you violated
the Federal Liection Campaign Act of 1971, as amende~d ("thoa
Act"). Specifically, the Commnission has found reason to
believe that you have violated 2 U.s.c. S 441a(a)(1)(.A-)
by making a cor~br4.biiocn of $104 to the Kirby for Congress
Coimmittee on March 26, 1976, and by making a loan of $1000
to the Committee on June 8, 1976 which was subsequently
converted to a contribution. 2 U.S.C. 5 441a(a) (1) (A)
prohibits contributions in excess of $1000 per election
from individual contributors.

Under the Act you have an opportunity to demonstrate
why no action should be taken against you. 2 U.S.C. S 437g
(a)(4). Please submit any factual or legal materials you
believe are relevant to the Commission's consideration of
this matter. Where appropriate, statements or explanations
should be made under oath..

The Commission is under a duty to investigate this
matter expeditiously. Therefore your response should be
submitted within ten days after your receipt of this noti-
fication. If you intend to be represented by counsel,
please have such counsel so notify us in writing.



.21

!btsleter iiixesin conficential in aocordaoo
vM~i 2UA..1 437~t3 .(3) unless you notify the Camla

si4RSn -ting tj*ai you wish the investigation to be aW.A~Zo Xf you have ,any questions, please contact Ifarsha
IGMwnr, the staf f aab~er assigned to this matter, at -(202)

513"4143o.

William C. Oldaker
General Counsel

cc: James Russell Kirby

o



FEERAL E4ECTION COMMISSIN

October 191 1976

RNTUM IZCZIPT PU9UfSTZD

Mr. Hubert C. Scott'
Route #3
IKenly, N.C. 27542

Re: MUR 724(78)

Dear Mr. Scott:

This letter is to inform you that the Federal Election
Co~nmission has found roason to believe that you violated
the Federal FJlection Campaign Act of 1971, as amended ("the
ActL"). Specific-.11y, the Coimmission has found reason to
believe that you have violated 2 U.S.C. 5 441ct(a) (1) (A)

r~~l. by making a colitribtution of $50 to the Etfrby tor Congress
Committee on Narchi 26, 1976,, and by making a loan of $1000
to the Comumittee on June 8, 1976 which was subsequently
converted to a contribution. 2 U.S.C. S 441a(a) (1) (A)
prohibits contributions in excess of $1000 per election
from individual contributors.

Under the Act you have an opportunity to demonstrate
why no action should be taken against you. 2 U.S.C. S 437g
(a) (4). Please submit any factual or legal materials you
believe are relevant to the Commission's consideration of
this matter. Where appropriate, statements or explanations
should be made under oath.,

The Commission is under a duty to investigate this
matter expeditiously. Therefore your response should be
submitted within ten days after your receipt of this noti-
fication. If you intend to be represented by counsel,
please have such counsel so notify us in writing.
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Vht" Uttw will remain confidential in acoordanoewit a V, S' 37( (3) (8) unless you notify the Ct.sion is'. i~ that:You wish the investigation to be made
pubto.Zfyou have any questions, please contact Marsha
Gtt0t, the staff member assigned to this matter, at (202)

523- 414.

Sincerely,,

William 01Odaker
General Counsel

'c: James Russell Kirby

f.-.
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Octobor 19, 1978

Mr. Exxu Scott
Boute #3
Kenly, N.C. 27542

Re: MUR 724(78)

Dear Mr. Scott:

This letter is to inform you that the Federal Election
Cormission hds found rea~son to believe that you violated
thi4  Federal Eleci.ion Campaign Act of 1971, as amended ("the
Act") . Specifically,i the Commission has found reason to
believo that you have violated 2 U.S.C. S 441a(a) (1) (A)
by making a contribution of $100 to thoe Kirby for Congress
CuornniLce on March 26, 1976, and by making a loan of $1000
to the Committee on June 8, 1976 which was subsequently
converted to a contribution. 2 u.S.C. S 441a(a) (1) (A)
prohibits contributions in excess of $1000 per election
from individual contributors.

Under the Act you have an opportunity to demonstrate
why no action should be taken against you. 2 U.S.C. S 437g
(a) (4). Please submit any factual or legal materials you
believe are relevant to the Commission's consideration of
this matter. Where appropriate, statements or explanations
should be made under-oath.

The Commission is under a duty to investigate this
matter expeditiously. Therefore your response should be
submitted within ten days after your receipt of this noti-
fication. If you intend to be represented by counsel,
please have such counsel so notify us in writing,



-2-

~i~ 3-tfer wifllremain confidential in accordani6*
with:4 * v =t~C I43 a) (3) (a) unless you notify the Ct.-,sw

sio ). vwt~g tat u ish the investigation to be made
public* If -you have, may questions, please contact Marsba

-~ eatnarthe staff a*g&assigned to this matter, at (202)
523-4143.

-~ ~Wilia 7 Ojdaker

Genral Counsel

cc: James Russell Kirby



FEDERAL ELECTON 'COMISON

S October 19# 1978
CERTIFPIED M0L

Dr.* James E. Etheridge
911 Raleigh

*Wilson, N.C. 27893

Re: MUR 724(78)

D.-ar Dr. Etheridge:

.7 This letter is to inform you that the Federal Election
Commnissin ha - found reason to believe that you violated
thc FeoCvLrzil Election iCampaian Act of 1971, as amendedl ("the
Act") . Specifically, the Cornnission has found reason to
believe th&ot you have violated 2 u.s.c. S 441a(a) (1) (A)
by making a contribution of $100 to the Kirby for Congerss
Conunittee on March 26, 1976, and by making a loan of $1000
to the Committee on June 10, 1976 which was subsequently
converted to a contribution. 2 U.S.C. S 441a(a) (1) (A)
prohibits contributions in excess of $1000 per election
from individual contributors.

Under the Act you have an opportunity to demonstrate
why no action should be taken against you. 2 U.S.C. S 437g
(a) (4). Please submit any factual or legal materials you
believe are relevant-.to the Commission's consideration of
this matter. Where appropriate, statements or explanations
should be made under oath.

The Commission is under a duty to investigate this
* matter expeditiously. Therefore your response should be

submitted within ten days after your receipt of this noti-
fication. If you intend to be represented by counsel,

* please have such counsel so notify us in writing.
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NO
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~4s et~~ viizeain conficential in accordance
-ih2 VA,.C 5 3 a) (3) (B) unless you notify the Comms-.

X~in., n -wrtin tht u wish the investigation to be made
public. If yo o ha questions, Please contact Marsha
Glentnert the staff member assigned to this matter, at (202)
523-4143.

cc: James Russell Kirby

-AVA

William C.. -61da"
General Counsel
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In the Matter Of
) )W3724

Kirby for Congress Comnittee
James Russell Kirby)
Hubert C. Scott)
Exxum Scott)
James z. Etherifge)
Carson Barnes)

CERTIFICATION

I, Marjorie W. smnst Secretary to the Federal

Election Commissions do hereby certify that on October 16,

1978, the Commission determined by a vote of 6-0 to

adopt the following recommendations, as set forth in

the First General Counsel's Report dated October 12, 1978,

regarding the above-captioned matter:

1. Find reason to believe Hubert C. Scott,
Exxum. Scott, James 3, Etheridge, and
Carson Barnes apparently violated
2 U.S.C. S44la(a) (1) (A by making con-
tributions. to the Kirby for Congress
Committee in excess of the $1000 per
election limitation for contributions
from individuals.

2. Find reason to believe the Kirby for
Congress Committee apparently violpted
2 U.S.C. S44la(f) by accepting excessive
contributions from four individual con-
tributors.

3. Find reason to believe the Kirby for
Congress Committee and James Russell Kirby
apparently violated 2 U.S.C.S434(b) (12) by



WR724
Pt~wt General Counsel' s Report
VOW: October 12, 1978
CUMIC&TION

Pag 2

not continuing to report the amount
and nature of an outstanding campaign
related debt, nor the circumstances
of its extinguishment.

4. Send the letters attached to the above-
named report.

Attest

i, Marjorie W. Enno
cretary to the Commission

Received in the Office of Commission Secretary:
Circulated on 48 hour vote basis:

10-12-78, 12:40
10-12-78, 4:00

Date

CP ar
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EDE:ALELECTION CONWlOLON
OFF!CF OF fliF

C * FIRWIL GENERAL COUNSEL 'S REPORT

DATE AND TXIM9C4ASR&M MUR NO. 724
By OGC TO Cdt*1ISS ION OC0 2 1978 STAFF H M~fRTS etr

SOURCE OF XUR: I NT ER N AL LY GE NE RA TE D

RESPONDENT'S NAME: Kirby for Congress Congress Committee; James Russell
Kirby; Hubert C. Scott; Exxum Scott; James E. Etheridge;
Carson Barnes

RELEVANT STATUTE: 2*U.S.C.' S 441a(a) (1) (A); 2 U.S.C. S 441a(f); 2 U.S.C.
S 434(b) (12)

.,INTERNAL REPORTS CHECKED: Audit Findings

FEDERAL AGENCIES CHECKED: None

GENERATION OF MATTER

This MUR results from findings make by-~the auditors in the random
audit of the Kirby for Congress Committee.

SUMMARY OF ALLEGATIONS

That Hubert C. Scott, Exxum Scott, James E. Etheridge, Carson
Barnes violated 2 U.S.C. S 441a(a) (1) (A) by making contributions
in excess of $1000 to the Kirby for Congress Committee.

That the Kirby for Congress Committee violated 2 U.S.C. S 441a
(f) by accepting excessive contributions; and that the Kirby for
Congress Committee and James Russell Kirby violated 2 U.S.C. S 434
(b) (12) by not continuing to report the amount, nature, and subsequent
extinguishment of a campaign related debt.

PRELIMINARY LEGAL ANALYSIS

During the course of the audit of,,the Kirby for Congress
Committee ("the Committee"), the auditors noted that in June and
July of 1976 respondents Hubert C. Scott, Exxum Scott, James E.
Etheridge and Carson Barnes each made a loan to the Committee of
$1000. The sources of these loans were individual promissory notes
taken out at a local bank. These notes were also signed by the'
candidate, James Russell Kirby (with no designation that he was
signing the notes in a representative capacity). The respondents
each "reloaned" the $1000 they had .;eceived to the Comrpittee.
These loans were converted to contributions to the Committee and
as such were never repaid by the Committee. The above mentioned
respondents each made additional contributions to the Committee, as
follows.



Hubert C. Scott 3/26/76 MSOM. in, the no
of Mr. and Utte 3*e6Wt
C. Scott)

Zxxum Scott 2/2/76 $100

james N. Etheridge 4/13/76 $100

Carson Barnes 5/28/76 $104

The above additional contributions, when taken with the
previous $1000 contribution from each respondent, place iet
c. Scott, Zuxum Scott, James 3. Etheridge# and Carson U40~S in
apparent violation of 2 U.S.C. S44la(a) (1) (A) for having ecee

l permissable limits for individual contributions, and the Committee
in apparent violation of 2 U.S.C. f441a(f) for having accepted these
excessive contributions.

The Commuittee filed its last report on April 5, 1978, covering
its 1977 activities relevant to the 1976 primary election. Page
three of the report shows an outstanding obligation to Cook, Ruef,

- Spann & Co. of $1999.02. To date no further reports or information
on this debt, whether or who paid it,, has been submitted by the
Committee or the candidate,, James Russell Kirby, although this
was the subject of a request by the Audit Division in a letter to
the Committee dated February 7, 1978. This would apparently place
both the Committee and James Russell Kirby in violation of 2
U.S.C. 5434(b) (12) and 11 C.F.R. S104.8 which require that the
candidate and the committee continue to report the nature and
anuunt of an outstanding campaign related debt until it is
extinguished, as well as the circumstances under which the debt
was liquidated.

RECOMMENDATIIONS

1. Find reason to believe Hubert C. Scott, Zxxum Scott, James E.
Etheridge, and Carson Barnes apparently violated 2 U.S.C.
S441a (a) (1) (A) by making contributions to the Kirby for Congress
Committee in excess of the $1000 per election limitation for
contributions from individuals.

2. Find reason to believe the Kirby for Congress Committee
apparently violated 2 U.S.C. S441a(f) by accepting excessive
contributions from four individual contributors.

3. Find reason to believe the Kirby for Congress Committee and
James Russell Kirby apparently violated 2 U.S.C. 5434(b) (12)
by not continuing to report the a iunt and nature of an out-
standing campaign related debt, nor the circumstances of its
extinguishment.

4. Send the attached letters.

Attachments:
Audit Ref erral
Xoetters of, Zotifl cation



FEO)ERAL ELECTMO COMMISSION
* 1325 K STREET N.W

WASHICNCTO.C. 20463

CERTIFIED MAIL
j RETURN RECIPT ROUTXQ

Dr. James E. Etheridge
911 Raleigh
Wilson, N.C. 27893

* Re: MUR 724(78)

Dear Dr. Etheridge:

This letter is to inform you that the Federal Election
Commission has found reason to believe that you violated
the Federal Election Campaign Act of 1971, as amended ("the
Act"). Specifically, the Commission has found reason to
believe that you have violated 2 U.S.C. S 441a(a) (1) (A)
by making a contribution of $100 to the Kirby for Congers
Committee on March 26, 1976, and by making a loan of $1000

* to the Committee on June 10, 1976 which was subsequently
converted to a contribution. 2 U.S.C. S 441a(a) (1) (A)
prohibits contributions in excess of $1000 per election
from individual contributors.

Under the Act you have an opportunity to demonstrate
why no action should be taken against you. 2 U.S.C. S 437g
(a) (4). Please submit any factual or legal materials you
believe are relevant to the Commission's consideration of
this matter. Where appropriate, statements or explanations
should be made under oath.

The Commission is under a duty to investigate this
matter expeditiously. Therefore your response should be
submitted within ten days after your receipt of this noti-
fication. If you intend to be represented by counsel,
please have such counsel so notify us in writing,



-
This. I~~ will temain confioentia2. In. maOoxranoe

with 2 u 9.~ 4379(a) (3) (5) unless You nWL4h Cms
sninwriting that YOU wish the inviotil' ' p to'be made

public, It you have any questions, pl00a6e 'Ott Marsha
Genterthe staff member assigned to this Mttet' at (202)

523-4143.

sincerely,

William C.Oldaker
General Counsel

CC: James Russell Kirby



FEDERAL ELECTION COAMISSMO
132 K STREET N.W.
WASHING70N.D.C. 20463

RXM~U~ REZIPT jREQUUSD

Mr. Exxum. Scott
Route #3
Kenly, N.C. 27542

Re: MUR 724 (78)

Dear Mr. Scott:

This letter is to inform you that the Federal Election
Commission has found reason to believe that you violated
the Federal Election Campaign Act of 1971, as amended ("the
Act"). Specifically, the Commission has found reason to
believe that you have violated 2 U.S.C. S 441a(a) (1) (A)
by making a contribution of $100 to the Kirby for Congress
Committee on March 26, 1976, and by making a loan of $1000
to the Committee on June 8, 1976 which was subsequently
converted to a contribution. 2 U.S.C. 5 441a(a) (1) (A)
prohibits contributions in excess of $1000 per election
from individual contributors.

Under the Act you have an opportunity to demonstrate
why no action should be taken against you. 2 U.S.C. S 437g
(a) (4). Please submit any factual or legal materials you
believe are relevant to the Commission's consideration of
this matter. Where appropriate, statements or explanations
should be made under oath.

The Commission is under a duty to investigate this
matter expeditiously. Therefore your response should be
submitted within ten days after your receipt of this noti-
fication. If you intend to be represented by counsel,
please have such counsel so notify us in writing.



~, ~4".2

Ibius 2tt vlill remain confidential in aowprdance
Vit 431 U4 f(a) (3), (B) Unless you notify -the oIS-*

Sion In"v * aa o wish the investigation'to be mad*
public. It' ,*a save any questions, please contat Marsha

Gntrer, h stft uember assigned to this matt~t, at (202)
523-4143.o

Sincerely,

William Co Oldaker
General Counsel

cc: James Russell Kirby



FEDERAL ELECTION COMMISSION
132 K STREET NW
W4ASHMNTON,D.C 2043

.4.u

Mr. Hubert C. Scott
Route #3
Kenly, N.C. 27542

Re: MUR 724(78)

Dear Mr. Scott:

* This letter is to inform you that the Federal Election
Commission has found reason to believe that you violated
the Federal Election Campaign Act of 1971, as amended ("the
Act"). Specifically, the Commission has found reason to
believe that you have violated 2 U.S.C. S 441a(a) (1) (A)
by making a contribution of $50 to the Kirby for Congress
Committee on March 26, 1976, and by making a loan of $1000
to the Committee on June 8, 1976 which was subsequently
converted to a contribution. 2 U.S.C. S 441a(a) (1) (A)
prohibits contributions in excess of $1000 per election
from individual contributors.

Under the Act you have an opportunity to demonstrate
why no action should be taken against you. 2 U.S.C. S 437g
(a) (4). Please submit any factual or legal materials you
believe are relevant to the Commission's consideration of
this matter. Where appropriate, statements or explanations
should be made under oath..

The Commission is under a duty to investigate this
matter expeditiously. Therefore your response should be
submitted within ten days after your receipt of this noti-
fication. If you intend to be represented by counsel,
please have such counsel so notify us in writing.
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*b1a letter will 4eusftti oonfidential in accordance
wivt 0 toSC S 437ga t01.1415) Mloss YOu notify the Commis-

J"~ U4k wiig at youa vsh the investigation to be made

Genterthestaff xme~i assigned to this matterj at (202)

William C. Oldaker
General Counsel

cc: Jame Russell Kirby



FEDERAL ELECTION COMMISSION
1325K STREET NW.
WASHINGTOND-C- 20463

CZRRTIFIECD MAIL
MBURN RZEIPT REQUZSTWD.

Mr. Carson Barnes
Route #1, c/o Carson B. Barnes Farms
Spring Hope, N.C.

Re: ?4UR 724(78)

Dear Mr. Barnes:

This letter is to inform you that the Federal Election
Commission has found reason to believe that you violated
the Federal Election Campaign Act of 1971, as amended ("the
Act"). Specifically, the Commission has found reason to
believe that you have violated 2 U.S.C. S 441a(a) (1) (A)
by making a contribution of $104 to the Kirby for Congress
Committee on March 26, 1976, and by making a loan of $1000to the Committee on June 8, 1976 which was subsequently
converted to a contribution. 2 U.S.C. S 441a(a) (1) (A)
prohibits contributions in excess of $1000 per election
from individual contributors.

Under the Act you have an opportunity to demonstrate
why no action should be taken against you. 2 U.S.C. S 437g
(a) (4). Please submit any factual or legal materials you
believe are relevant to the Commission's consideration of
this matter. Where appropriate, statements or explanations
should be made under oath..

The Commission is under a duty to investigate this
matter expeditiously. Therefore your response should be
submitted within ten days after your receipt of this noti-
fication. If you intend to be represented by counsel,
please have such counsel so notify us in writing.



4w 240

This letter v ill IreamiA cant icential in acorzdance
with U.S.. 5 479(a)(() unlss you" notifty l he Coau4s

sion in writing that ym, wish the investigation to be Sa4t.
public. If youlhave any que~stions,~ picas. contact Marsha

atner, the staff member assigned to this matter, at (202)
523-4143,

Sincerely,

William C. Oldaker
General Counsel

cc:* James Russell Kirby

C,
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FEDERAL ELECTION COMMISSION

WASHNGTON.D.C 2043

C3RTIFIEID MIL
RiMUIRN RECEIPT REQUESTBD

Mr. James Russell Kirby
P.O. Box 249
Wilson, N.C. 27893

Re: NU1R 7240(8)
Dear Mr. Kirby:

The Federal Election Commnission has found reason to
believe that you have violated the Federal Election Campaign
Act of 1971, as amended ("the Act"). Specifically, the
Commission has found reason to believe that you have violat-
ed 2 U.S.C. 5434(b) (12) by failing to report the continuing
obligation of the Kirby for Congress Committee to Cook, Ruef,
Spann & Co.

Under the Act you have an opportunity to demonstrate
why no action should be taken against the Committee. 2 U.S.
C. S 437g(a)(4). Please submit any factual or legal materi-
als you believe are relevant to the Commission's considera-
tion of this matter. Where appropriate, statements or
explanations should be made under oath.

The Commission is under a duty to investigate this
matter expeditiously. Therefore you response should be
submitted within ten days after your receipt of this
notification. If you intend to be represented by counsel
in this matter, please have such counsel so notify us in
writing.

This letter will remain confidential in accordance
with 2 U.S.C. S 437g(a) (3) (B) unless you notify the
Commission in writing that you wish the investigation
to be made public. if you have any questions, please
contact Marsha Gentner, the staff member assigned to this
matter at (202) 523-4143.

Sincerely,

William C. Oldaker
'I General Counsel
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FEDERA IEcION COMMSIO

Mr, Roger Allen
Treasurer
Kirby for Congress Coummittee
P.O. Box 249
Wilson, N.C. 27893

Re: MUR 724 (78)

Dear Mr. Allen:

The Federal Election Commission has found reason
to believe that the Kirby for Congress Committee has
violated the Federal Election Campaign Act of 1971,
as amended ("the Act"). Specifically, the Commission
has found reason to believe the Committee accepted
contributions from four individual contributors in excess
of the $1000 per election limitation set forth in 2 U.S.C.
S 441a(a) (1) (A) and that the Committee failed to submit
reports while an obligation was still outstanding to
Cook, Ruefr Spann & Co., in violation of 2 U.S.C. S 434
(b) (12).0

Under the Act you have an opportunity to demonstrate
why no action should be taken against the Committee.
2 U.S.C. S 437g(a) (4). Please submit any factual or legal
materials you believe are relevant to the Commission's
consideration of this matter.

The Commission is under a duty to investigate this
matter expeditiously. Therefore your response should be
submitted within ten days after your receipt of this
notification. If you intend to be represented by counsel
in this matter, please have such counsel so notify us in
writing.



!his lettor will man confidential in accordance
with, IV USIC* £4379(4)t3) (B) unless you notify the

Cossion in writing. "bt~You wish'the investigation to
be mon" public, If y*fi have any questions, pXieA. ontact
Manrsha Gneri,the itftmmber assigned to this battert
at (202) 523-4l43.

Sincerely,.

William C. Oldaker
General Counsel
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FEDERAL 'ELECTION COMMISSION

.L~P) flu

The above-described material was removed from this
file pursuant to the following exemption provided in the
Freedom of Information Act, 5 U.StC. Section 552(b):

(1) Classified Information

(2) Internal ruiles and
practices

(6)

(7)

(8)

(9)

(3) Exempted by other
statute

(4)

(5)

Trade secrets and
commercial or
financial information

Internal Documents

Personal privacy

Investigatory
files .

Banking
In formation

Well Information
(geographic or
geophysical)

Signed

date '(11f 7

FEC 9-21-77

Per+H - I r fl*0CV i.d X-, +5S4 reC oAee ' 4f4~4
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