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1325 STK~T N.

WASHINGTON ,D.C. 20463
5 ~4TS olMarch 19, 1979

CERTIFIED MAIL
RETURN REC=EIT REQUESTED

Lawrence T. MacNamiara, Jr., Esq.
Covingtonl and Burling
888 Sixteenth Street, N.W.
Washington, D.C. 20006

RE: MUR 592.(78)

Dear Mr. MacNamara,

-~ The Commission has approved the conciliation
agreement which was signed by E. Spencer Abraham,
President of the Harvard Journal of Law and Public
Policy, and included with your letter dated

February 12, 1979. Accordingly, I have signed

the agreement.

Enclosed for your files is a copy of the original
agreement signed by both parties in settlement of
this matter.

Since ely,

Willi C. Oldaker
General Counsel

Enclosure
Copy of conciliation agreement signed
by both parties.
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BEFORE THE
FEDERAL ELECTION COMMISSION

In the Matter of)
MUR 592 (78)

Harvard Journal of Law)
and Public Policy)

CONCILIAT ION AGREEMENT

This matter having been initiated by the Federal

Election Commission ("Commission") in the normal course of

carrying out its supervisory responsibilities and the

Commission having found reasonable cause to believe that

the Harvard Journal of Law and Public Policy ("Respondent")

violated a section of the Federal Election Campaign Act of

1971 as amended ("the Act"), 2 U.S.C. S 438(a) (4);-

NOW, THEREFORE, the Commission and Respondent

having duly entered into conciliation as provided for in

2 U.S.C. S 437g(a) (5), do hereby agree as follows:

1. The Commission has jurisdiction over the Respondent and

the subject matter of this proceeding.

2. Respondent has submitted a brief stating its position

why no action should be taken in this matter.

*1The relevant proviso of 2 U.S.C. S 438(a) (4) states:

"any information copied from such
reports and statements [filed with
the Commission and required to be
made available for public inspec-
tion and copying] shall not be sold
or utilized by any person for the
purpose of soliciting contributions
or for any commercial purpose."



7. That Respondent compiled the mailing list and conducted

the above mailings in good faith reliance on 11 C.F.R.

S 104.13 which states in part that "'any commercial

purpose' does not include the sale of newspapers, magazines,

books or similar communications, the principal purpose

of which is not to communicate lists or other information

obtained from a report filed as noted above." According

to Respondent's interpretation, S 104.13 permits the use

of the Reagan Reports for the purpose of selling the

Journal by subscription. The Journal's principal purpose

is not to "communicate lists or other information obtained

from a report" on file with the Commission.

8. That upon being informed on July 10, 1978 by a Commission

staff member that, according to the Commission's interpre-

tation, the exemption contained in 11 C.F.R. S 104.13 did

not extend to the use of Commission disclosure reports

to solicit subscriptions to a magazine, Respondent agreed

to desist and has desisted from further mailings pending

the Commission's resolution of this matter. On

July 10, 1978, Respondent had in its possession approxi-

mately 5,500 outer envelopes, 5,500 business reply envelopes,

and 12,500 solicitation letters and insertions, which

Respondent has not been able to use because of its agree-

ment to desist from further mailings.
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3. Respondent is a non-profit Massachusetts corporation

made up of students at Harvard Law School. Its sole

purpose is publication of a law review entitled Harvard

Journal of Law and Public Polc ("Journal"). The

Journal is a scholarly publication that does not support

or contribute to candidates for election to state or

federal offices or attempt to influence the outcome of

state or federal elections.

4. On April 17, 1978, Respondent obtained from the Public

Disclosure Division of the Federal Election Commission

copies of disclosure reports filed by the Citizens for

Reagan Committee ("Reagan Reports") after having stated

to staff members of that Division that Respondent intended

to use these reports to compile a mailing list to solicit

subscriptions to its publication.

5. The Reagan Reports contained the names o'F approxi-

mately 25,000 contributors to the 1976 presidental elec-

tion campaign of Governor Ronald Reagan.

6. Respondent compiled a mailing list from the informa-

tion contained in the disclosure reports and mailed

letters soliciting subscriptions and donations to the

Journal to approximately 2,500 persons on the following

dates and in the following amounts: June 21, 1978 -- 721;

June 27, 1978 -- 675; June 30, 1978 -- 550; July 3,

1978 -- 531.
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9. Having considered Respondent's legal arguments the

Commission determined that Respondent's use of the

Reagan Reports to solicit subscriptions to the Journal

constituted use of Commission disclosure reports for

a commercial purpose in violation of 2 U.S.C. S 438(a) (4).

10. Respondent agrees that it will forever desist from using

the mailing list compiled from names obtained from the

Reagan Reports to solicit subscriptions to the Journal.

Additionally, Respondent agrees that in the future

it will not use information in any other disclosure

reports filed with the Commission to solicit subscrip-

tions to the Journal or for any other commercial purpose.

The Journal enters this agreement solely to avoid time-

consuming and vexatious litigation; it adheres to the

view that the Commission's regulation and the Act permitted

it to solicit subscriptions from persons whose names

appear on lists of contributors on file with the Commission.

11. This Conciliation Agreement, unless violated, shall

constitute a complete bar to any further action by the

Commission against Respondent with regard to the matters

set forth in this Agreement.
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12. The Commission, on the request of anyone filing a

complaint under 2 U.s.c. S 437g(a) (1) concerning

matters at issue in this Agreement, or on~ its own

motion, may review compliance with this Agreement.

If the Commission believes that this Agreement or any

requirement thereof has been violated, it may

institute a civil action~ for relief in the United

States District Court for the District of Columbia.

13. This Agreement shall become effective as of the date

that both parties have executed the same and the

Commission has approved the entire Agreement.

William C. p'darker
General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463
(2 02) 523-4143

IS dM~
ESpencer Abraham

President
Harvard Journal of Law and
Public Policy

223 Langdell Hall
Harvard Law School
Cambridge, Massachusetts 02138
(617) 495-3105; (617) 492-8628

Date
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of)
MUR 592

Harvard Journal of Law)
an bic~jj

CERTIFICATION

I, Marjorie W. Emmons, Secretary to the Federal

Election Commission, do hereby certify that on March 14,

1979, the Commission determined by a vote of 6-0 to

adopt the following recommendations, as set forth in the

General Counsel's Memorandum dated March 9, 1979, regarding

the above-captioned matter:

1. Approve the signing of the conciliation
agreement, attached to the above-named
memorandum.

2. Send the letter attached to the above-
named memorandum.

3. Close the file in this matter.

Attest:

Date Mroi .Emn
VSecretary to the Commission

Received in Office of Commission Secretary: Friday, March 9, 1979,
2:37

Circulated on 48 hour vote basis: Monday, March 12, 1979
4:30
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FEDERAL ELECTION COMMISSION L

WASHINGTOND.C. 20463 Z 3
March 9, 1979

ME140RANDUM TO: The Commission

FROM: William C. Oldaker,
General Counsel

SUBJECT: MUR 592 (Harvard Journal of Law
and Public Policy)

on February 6, 1979, the Commission approved the
attached conciliation agreement. The respondent's
attorney has mailed back the agreement to us signed by
Mr. E. Spencer Abraham, President of the Harvard Journal
of Law and Public Policy.

We therefore recommend that the Commission approve
-- the signing of this agreement, send the attached letter,

and close the file in this matter.

Attachments
1. Conciliation agreement signed by respondent's

representative E. Spencer Abraham.
2. Letter to respondent's attorney.

T10,

19" tR~
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COVINGTON &BUJRLING'W
888 SIXTEENTH STREET,NW I 4

WASHINGTON,D.C. 2000e

?gLEPHONE

(200) 452-5000

WPITER IIIO(CT DIAL NUMBER

(202) 452-6770

William C. Oldaker, Esq.
General Counsel
Federal Election Commission
1325
Washi

* TWX1. 710-622-0005

TELEX6B-593

CABLE- COVLING
February 12, 1979

.1

K Street, N.W. -

ngton, D.C. 20463 -~(

Re: Harvard Journal of Law and Public Policy(V (
(MUR 592-78)

Dear Mr. Oldaker:

In response to your letter of February 7, 1979, and
in accordance with my letter of January 29, 1979, 1 have
enclosed a copy of the conciliation agreement signed by Mr.
E. Spencer Abraham, President of the Journal, for the
settlement of this matter.

With kind regards:

Sincerely,

Lawrence T. MacNamara, Jr',

j ab

Enc-losure



BEFORE THE
FEDERAL ELECTION COMMISSION

In the Matter of)
- ) MUR 592 (78)

Harvard Journal of Law)
and Public Policy)

CONCILIATION AGREEMENT

This matter having been initiated by the Federal.

Election Commission ("Commission") in the normal course of

carrying out its supei visory responsibilities and the

Commission having found reasonable cause to believe that

the Harvard Journal of Law and Public Policy ("Respondent")

violated a section of the Federal Election Campaign Act of

1971 as amended ("the Act"),, 2 U.S.C. S438(a) (4);

- NOW, THEREFORE, the Commission and Respondent

having duly entered into conciliation as provided for in

2 U.S.C. 9 437g(a) (5), do hereby agree as follows:

1. The Commission has jurisdiction over the Respondent and

the subject matter of this p'roceeding.

2. Rescondent has submitted a brief stating its position

why no action should be taken in this matter.

*/The relevant proviso of 2 U.S.C. S 438(a) (4) states:

1any information copied from such
reports and statements (filed with
the Commission and req~uired to be
made available for public inspec-
tion and copying] shall not be sold
or utilized by any person for the
purpose of soliciting contributions
or for any commercial purpose."



A

0 0

7. That Respondent comp iled the mailing list and conducted

the above mailings in good faith reliance on 11 C.F.R.

S 104.13 which states in part thtat "'any commercial

purpose' does not include the sale of newspapers, magazines,

books or similar communications, the principal purpose

of which is not to communicate lists or other" informatioi

obtained from a report filed as noted above." According

to Respondent's interpretation, S 104.13 permits the use

of the Reagan Reports for the purpose of selling the

Journal by subscription. The Journal's principal purpose

is not to "communicate lists or other information obtained

from a rcuort" on file with the Commission.

8. That upon being informed on July 10, 1978 by a Commission

staf'rf member that, according to the Commission's interpre-

tation, the exemption contained in 11 C.F.R. § 104.13 did

not extend to the use of Commission disclosure reports

to solicit subscriptions to a magazinie, Respondent agreed

to desist and has desisted from further mailings pending

the Commission's resolution of this mattery. On

July 10, 1978, Resoondent had in its possession approxi-

mately 5,500 outer envelopes, 5,500 business reply envelopes,

and 1.2,500 solicitation letters and insertions, which

Rescondent has not been able to use because of its agree-

ment to desist from further mailings.
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3. Respondent is a non-profit Massachusetts corporation

made up of students at Harvard Law -School., Its sole

purpose is publication of a law-.review entitled Harvard

Journal of Law and Public Policy ("Journal"). The

Journal is a scholarly publication that does not support

or contribute to candidates for election to s'tate 'or

federal offices or attempt to influence the outcome of

state or federal. elections.

4. On April 17, 1978, Respondent obtained from the Public

Disclosure Division of the Federal Election Commission

copi es of disclosure reports filed by the Citizens for

Reagan Committee ("Reagan Reports") after having stated

tb staff members of that Division that Respondent intended

to use- these reports to compile a mailing list to solicit

subscriptions to its publication.

5. The R71eagan Reports contained the namnes of. apDoroxi-

mately 25,000 contributors to the 1976 presidental elec-

tion campaign of Governor Ronald Reagan.

6. Respondent compiled a mailing list from the informa-

tion contained in the disclosure reports and mailed

letters soliciting subscriptions and donations to the

Journal to approximately 2,500 persons on the following

dates and in the following amounts: June 21, 1978 -- 721;

June 27, 1973 -- 675; June 30, 1978 -- 550; July 3,

1973 -- 531.
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9. Having considered Respondent's legal arguments the

Commission determined that Respondent'suef h

Reagan Reports to solicit subscriptions to the Journal

constituted use of Commission disclosure reports for.

a commercial purpose in violation of 2 U.s.C., -4 3 8(a) (4).

10. Respondent agrees that it will forever desist fro .m using

the mailing list compiled from names obtained from the

Reagan Reports to solicit subscriptions to the Journal.

Additionally, Respondent agrees that in the future

it-will not use information in any other disclosure

reports filed with the Commission to solicit subscrip-

tions to the Journal or for any other commercial purpose.

The Jo.u-rnaI enzerzs this agreement solely to avoid time-

consum-ing and vexatious litigation; it adheres to the

view that the Commission's regulation and the Act permitted

it to solicit subscriptions from persons whose names

appear on lists of contributors on file with the Commission.

11. This Conciliation Agreement, unless violated, shall

constitute a complete bar to any further action by the

Commission against Respondent with regard to the matters

set forth in this Agreement.
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12. The Commission, on the request of anyone filing a

complaint under 2 U.S.C. S 437g(a)--l) concerning

matters at issue in this Agreement, or on its own

motion, may review compliance with this Agreementp.

If the Commission believes that this Agreement Qr any

requirement thereof has been violated, it may

institute a civil action for relief in the United

States District Court for the District of Columbia.

13. This Agreement shall become effective as of the date

that both parties have executed the same and the

Commission has approved the entire Agreement.

Date William C. Oldaker
General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington,, D.C. 20463
(202) 523-4143

Date E. Spencer Abraham
President
Harvard Journal of Law and

Public Policy
223 Langci'ell Hall
Harvard Law School
Cambridge, Massachusetts 02138
(617) 495-3105; (617) 492-8628



FEDERAL ELECTION COMMISSION
1325 K SI REET N.W
WASHINCTON,D.C. 20463

CERTIFIED MAIL
RETURN RECEI1PT REQUESTED

Lawrence T. MacNamara, Jr., Esg.
Covingtol and Burling
888 Sixteenth Street, N.W.
Washington,. D.C. 20006

RE: MUR -592 (78)

Dear Mr. MacNamara,

The Commission has approved the conciliation
agreement which was signed by E. Spencer Abraham,
President of the Harvard Journal of Law and Public
Policy, and included with your letter dated
February 12, 1979. Accordingly, I have signed
the agreement.

Enclosed for your files is a copy of the original
agreement signed by both parties in settlement of
this matter.

Sincerely,

William C. Oldaker
General Counsel

Enclosure
Copy of conciliation agreement signed
by both parties.

S'



COVINGTON &BURLUN7q'rCAW''N
888 SIXTEENTH STREETIN'W y< 'v "

WASHINGTOND. C. 20006

PHONE ak I
52-0000 

Vn I

CT DIAL NUMDERVI

52-6770 February 12, 19

William C. Oldaker, Esg.
General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: Harvard Journal of Law and Public Policy
(MUR 592-78)

TW710 032-00015

TELIEM 00-SO3

CABLEI COVLING

79

10

Dear Mr. Oldaker:

In response to your letter of February 7, 1979, and
in accordance with my letter of January 29, 1979, I have
enclosed a copy of the conciliation agreement signed by Mr.
E. Spencer Abraham, President of the Journal, for the
settlement of this matter.

With kind regards:

Sincerely,

Lawrence T. MacNamara, Jr

j ab

Enclosure
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of)
MUR 592

Harvard Journal of)
Law and Public Policy )

CERTIFICATION

I, Marjorie W. Emmons, Secretary to the Federal

Election Commission, do hereby certify that on February 14,

1979, the Commission approved by a vote of 5-0 the

recommendation in the General Counsel's Memorandum

dated February 9, 1979 that the recommendation in the

General Counsel's Report dated February 1, 1979 and the

certification dated February 6, 1979 be changed so that

the words, "Close the file in this matter" are deleted.

Voting for this determination were Commissioners

Springer, Aikens, McGarry, Thomson, and Harris.

Attest:

Date U Marjorie W. Emmons
Secretary to the Commission

Received in office of Commission Secretary: 2-9-79, 12:33, Friday
Circulated on 48 hour vote basis: 2-12-79, 10:30, Monday
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FED5ERAL ELECTION COMMISSION
1325 K STREET N.W 79 FEB 9 P12: 33
WASHeNCTON,L) C. 20463

February 9, 1979

MEMORANDUM TO: The Commission

FROM: 
William C. Old~ke,~~

SUBJECT: MUR 592 (Harvard Journal of Law and Public
Policy): Change in G.C. Report's
Recommendation and Certification

Because the respondent has not yet signed the
conciliation agreement, this matter should not be
closed. Accordingly we recommend that the
recommendation in the General Counsel's Report
dated February 1, 1979 and the certification
dated February 6, 1979 be changed so that the
words, "Close the file in this matter" are deleted.

Attachmients:
Last page of 2-1-79 General Counsel's Report
Certification dated 2-6-79



Mr. MacNamara understood our position and stated that he

would have to consult with his client before making any final

decisions. After such consultation, Mr. MacNamara stated

that he would contact this office by Monday, January 29,

1979.

On Monday, January 29, 1979, this office received a

telephone call from Mr. MacNamara. He stated that he had

consulted with his client who agreed to have paragraph 11

and that part of paragraph 12 to which we objected, deleted

from their revised version of the agreement. Mr. MacNamara

agreed to deliver to us later in the day, another typed con-

ciliation agreement with these disputed provisions deletbd.

This was delivered and is attached here as Attachment III.

In light of these changes, we recommend that the

Commission approve the attached conciliation agreement (Attachment

III) and close the file in this matter.

RECOMMENDAT ION

1. Approve the attached conciliation agreement and

letter to the respondent.

2. Close the file in this matte

DatEYWilliam C /Olaaker

General Counsel

Attachments

Attachments I, II
Attachment III, the complete conciliation agreement
Letter to Respondent



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of)
MUR 592

Harvard Journal of)
Law and Public Policy )

CERTIFICATION

It Marjorie W. Emmons, Secretary to the Federal

Election Commission, do hereby certify that on February 6,

1979, the Commission determined by a vote of 5-0 to

adopt the following recommendations, as set forth in the

General Counsel's Report dated February 1, 1979, regarding

the above-captioned matter:

1. Approve the conciliation agreement and letter
to the respondent attached to the above-
named report.

2. Close the file in this matter.

Voting for this determination were Commissioners SPringer,

Aikens, McGarry, Thomson, and Harris.

Attest:

.Date Mroi .Emn
Secretary to the Commission

Received in Office of Commission Secretary: 2-1-79, 3:53
Circulated on 48 hour vote basis: 2m2-79, 3:00



FEDERAL ELECTION COMMISSION
1325 K SIREET NW
WASHINGTON D.C. 20463 

F b u r , 1 7

CERTIFIED MAIL

RETURN RECEIPT REQUESTED

Mr. Lawrence T. MacNamara, Jr..
Covington and Burling
888 Sixteenth Street, N.W.
Washington, D.C. 20006

Re: MUR 592(78)

Dear Mr. MacNamnara:

Enclosed is the conciliation agreement that was hand
delivered to this office on January 29, 1979 and that we
are prepared to recommend to the Commission in settlement
of this matter. Pursuant to your letter of January 29,
1979 which accompanied the agreement, if you agree with
the provisions please have it signed and return it to the
Commission within ten days. I will then recommend that
the Commission approve the conciliation agreement.

Thank you for your patience and cooperation.

Sinc ely,

% .to)

William C. Oldaker
General Counsel

Enclosure

Conciliation Agreement



BEFORE THE
FEDERAL ELECTION COMMISSION

In the Matter of)
MUR 592 (78)

Harvard Journal of Law)
and Public Policy)

CONCILIAT ION AGREEMENT

This matter having been initiated by the Federal

Election Commission.("Commission") in the normal course of

carrying out its supervisory responsibilities and the

Commission having found reasonable cause to believe that

the Harvard Journal of Law and Public Polic ("Respondent")

violated _a section of the Federal Election Campaign Act of

1971 as amended ("the Act"), 2 U.S.C. S 438(a) (4);

NOW, THEREFORE, the Commission and Respondent

having duly entered into conciliation as provided for in

2 U.s.c. § 437g(a) (5), do hereby agree as follows:

1. The Commission has jurisdiction over the Respondent and

the subject matter of this proceeding.

2. Respondent has submitted a brief stating its position

why no action should be taken in this matter.

~/The relevant proviso of 2 U.S.C. S 438(a) (4) states:

"any information copied from such
reports and statements [filed with
the Commission and required to be
made available for public inspec-
tion and copying] shaii not be soI,-:
or utilized by any person for the
purpose of soliciting contributions
or for any commercial purpose."
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3. Respondent is a non-profit Massachusetts corporation

made up of students at Harvard Law School. Its sole

purpose is publication of a law review entitled Harvard

Journal of Law and Public Policy ("Journal"). The

Journal is a scholarly publication that does not support

or contribute to candidates for election to state or

federal offices or attempt to influence the outcome of

state or federal elections.

4. On April 17, 1978, Respondent obtained from the Public

Disclosure Division of the Federal Election Commnission

copies of disclosure reports filed by the Citizens for

Reagan Committee ("Reagan Reports") after having stated

to staff members of that Division that Respondent intended

to use these reports to compile a mailing list to solicit

subscriptions to its publication.

5. The Reagan Reports contained the nam~es of aoproxi-

mately 25,000 contributors to the 1976 presidental elec-

tion campaign of Governor Ronald Reagan.

6. Respondent compiled a mailing list from the informa-

tion contained in the disclosure reports and mailed

letters soliciting subscriptions and donations to the

Journal to approximately 2,500 persons on the following

dates and in the following amounts: June 21, 1978 -- 721;

June 27, 1973 -- 675; June 30, 1978 -- 550; July 3,

1973 -- 531.
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7. That Respondent compiled the mailing list'and conducted

the above mailings in good faith reliance on 11 C.F.R.

9 104.13 which states in part that "'any commercial

purpose' does not include the sale of newspapers, magazines,

books or similar communications, the principal purpose

of which is not to communicate lists or other information

obtained from a report filed as noted abcve." According

to Respondent's interpretation, S 104.13 permits the use

of the Reagan Reports for the purpose of selling the

Journal by subscription. The Journal's principal purpose

i s not to "communicate lists or other information obtained

from a report" on file with the Commission.

S. That upon being informed on July 10, 1978 by a Commission

staff member that, according to the Commission's interpre-

tation, the exemption contained in 11 C.F.R. § 104.13 did

not extend to the use of Commission disclosure reports

to solicit subscriptions to a magazine, Respondent agreed

to desist and has desisted from further mailings pending

the Commission's resolution of this matter. On

July 10, 1978, Respondent had in its possession approxi-

mately 5,500 outer envelopes, 5,500 business reply envelopes,

and 12,500 solicitation letters and insertions, which

Resnondent has not been able to use because of its agree-

ment to desist from further mailings.
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9. Having considered Respondent's legal arguments the

Commission determined that Respondent's use of the

Reagan Reports to solicit subscriptions to the Journal

constituted use of Commission disclosure reports for

a commercial purpose in violation of 2 U.S.C. S 438(a) (4).

10. Respondent agrees that it will forever desist from using

the mailing list compiled from names obtained from the

Reagan Reports to solicit subscriptions to the Journal.

Additionally, Respondent agrees that in the future

it will not use information in any other disclosure

reports filed with the Commission to solicit subscrip-

tions to the Journal or for any other commercial purpose.

The Journal enters this agreement solely to avoid time-

consuming and vexatious litigation; it adheres to the

view that the Commission's regulation and the Act permitted

it to solicit subscriptions from persons whose names

appear on lists of contributors on file with the Commission.

11. This Conciliation Agreement, unless violated, shall

constitute a complete bar to any further action by the

Commission against Respondent with regard to the matters

set forth in this Agreement.



12. The Commission, on the request of anyone filing a

complaint under 2 U.s.c. S 437g(a) (1) concerning

matters at issue in this Agreement, or on its own

motion, may review compliance with this Agreement.

If the Commission believes that this Agreement or any

requirement thereof has been violated, it may

institute a civil action for relief in the United

States District Court for the District of Columbia.

13. This Agreement shall become effective as of the date

that both parties have executed the same and the

Commission has approved the entire Agreement.

Date William C. Oldaker
General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463
(2 02) 52 3-4 14 3

Date E. Spencer Abraham
President
Harvard Journal of Law and

Public Policy
223 Langdell Hall
Harvard Law School
Cambridge, Massachusetts 02138
(617) 495-3105; (617) 492-8628



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of)
MUR 592

Harvard Journal of)
Law and Public Policy )

CERTIFICATION

I, Marjorie W. Emimons, Secretary to the Federal

Election Commission, do hereby certify that on February 6,

1979, the Commission determined by a vote of 5-0 to

adopt the following recommendations, as set forth in the

General Counsel's Report dated February 1, 1979, regarding

the above-captioned matter:

1. Approve the conciliation agreement and letter
to the respondent attached to the above-
named report.

2. Close the file in this matter.

Voting for this determination were Commissioners Springer,

Aikens, McGarry, Thomson, and Harris.

Attest:

Date Mroi .Emn
Secretary to the Commission

Received in Office of Commission Secretary: 2-1-79, 3:53
Circulated on 48 hour vote basis: 2=2=79, 3:00
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BEFORE THE FEDERAL ELECTION COMMIS9ZTOWI!2

In the Matter of)MU7 8 3: 3
Harvard Journal of)

Law and Public Policy)

GENERAL COUNSEL'S REPORT

As previously reported, this matter was initiated by

information received from the Public Records office. A

Mr. E. Spencer Abraham had placed an order for copies of

reports of the Citizens for Reagan Committee with the stated

intention of using these reports to compile a mailing list

to solicit subscriptions to the Harvard Law Review. The

order was filled on April 17, 1978.

Further investigation into the matter revealed that

Mr. Abraham did not say he represented the Harvard Law Review

but rather the Harvard Journal of Law and Public Policy

("Journal"). Before being contacted by this office, the

Journal had already made mailings to approximately 2500

persons (out of an approximate 25,000 total). After being

contacted by an OGC staff irenber, the Journal's representatives,

Mr. E. Spencer Abraham and Mr. Stephen Eberhard, stated that

the y did not believe that the Journal violated the Act or

the relevant regulation, but agreed to cease further mailings

pending the Commission's resolution of the matter.

On August 1, 1978, the Commission found reason to believe

the Journal violated 2 U.S.C. S 438(a) (4) by using information

copied from FEC reports to solicit subscriptions.



The Journal, in response to the Commission's reason to

believe notification letter, submitted an affidavit from

Mr. E. Spencer Abraham concerning the facts in this matter

and a memorandum of law raising legal objections to the

Commission's taking further action against respondent.

On November 15, 1978 the Commission found reasonable

cause to believe the Journal violated 2 U.S.C. S 438(a) (4)

by using information copied from FEC disclosure documents

to solicit subscriptions to the Journal. A proposed con-

ciliation agreement was mailed to the respondent along with

the Commission's reasonable cause to believe notification

letter.

The Journal has responded by mailing to us a revised

conciliation agreement. This new agreement includes a number

of small changes intended to clarify the situation. Also

included however, are two more substantial revisions in

paragraphs 11 and 12 (see Attachment I).

Paragraph 11 is a new addition to the original agreement.

This new provision reflects the respondent's view that because

of their good faith in purchasing solicitation materials,

they should be allowed to mail their remaining materials

in order to solicit persons whose names appear on copies of

the Reagan reports which were acquired from the Federal Election

Commission.
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Paragraph 12 roughly coincides with paragraph 10 of

the original conciliation agreement (see Attachment II).

Paragraph 12 however, states the proposition that the

expression "other commercial purpose" presumably as this

expression is used in 2 U.S.C. S 438(a) (4) and 11 CFRS

104.13, does not include the solicitation of contributions

to the Journal.

our position concerning the inclusion of paragraph 11

and that portion of paragraph 12 which interprets the expression

"other commercial purpose" is that they should be deleted

from the conciliation agreement.

As for paragraph 11, the mere fact that the respondent

journal "acted in good faith" in this matter should not be

justification for allowing it to solicit contributions from

persons whose names appear on reports copied from FEC records.

Section 438(a) (4) states, in part,

That any information copied from such reports
and statements shall not be sold or utilized by
any person for the purpose of soliciting contributions
or for any commercial purpose."

Thus names copied from FEC records cannot be used either (a)

to solicit contributions or (b) for any commercial purpose.

These sections of the Act and Regulations use the term "any
commercial purpose". It appears as if Respondent, in its
revised conciliation agreement, has attempted to interpret
this term.
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As for part (a), the word "contribution" is defined in

section 431(e) as, generally, anything of value made for the

purpose of in influencing the results of an election to Federal

office. The Journal states that it does not support or con-

tribute to candidates for election to state or Federal offices

or attempt to influence the outcome of such elections.

In this context, the Journal's use of names copied from

FEC records to solicit contributions may not fall within the

meaining of "contribution" as defined under the Act.

However, the Journal should not be allowed to engage in

what may be interpreted as "other commnercial activity" or

"lany commercial activity" as it is used in 2 U.S.C. S 438

(a) (4) and 11 CPR 104.13 by soliciting contributions by mail

from persons whose names appear on reports copied from FEC

records. In our view, such activity must be interpreted as

commercial activity.

Likewise, the respondent Journal should not be allowed

to place a narrowing interpretation on the term "other

commercial purpose" as it has attempted to do in paragraph

12. We do not accept this interpretation and take the opposite

view that the terms "other commercial purpose" and "any

commercial purpose" embrace the activity of soliciting con-

tributions to the Journal.

These views were expressed to Lawrence MacNamara Jr.,

the attorney for the respondent, in a telephone conversation

on January 25, 1979.
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Mr. MacNamara understood our position and stated that he

would have to consult with his client before making any final

decisions. After such consultation, Mr. MacNamara stated

that he would contact this office by Monday, January 29,

1979.

On Monday, January 29, 1979, this office received a

telephone call from Mr. MacNamara. He stated that he had

consulted with his client who agreed to have paragraph 11

and that part of paragraph 12 to which we objected, deleted

from their revised version of the agreement. Mr. MacNamara

agreed to deliver to us later in the day, another typed con-

ciliation agreement with these disputed provisions deleted.

This was delivered and is attached here as Attachment III.

In light of these changes, we recommend that the

Commission approve the attached conciliation agreement (Attachment

III) and close the file in this matter.

RECOMMENDAT ION

1. Approve the attached conciliation agreement and

letter to the respondent.

2. Close the file in this matte

DatV William C. Ol'aa-ker

General Counsel

Attachments

Attachments I. II
Attachment III, the complete conciliation agreement
Letter to Respondent
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10.- Having considered Respondent's legal arguments the
Commission determined that Respondent's use of the
Reagan Reports to solicit subscriptions to the Journal
constituted use of Commission disclosure reports for
a commercial purpose in violation of 2 U.S.C. S 438(a) (4).

1.Because the Journal acted in good faith in purchasing
the materials, described in paragraph 9 of this Concili-
ation Agreement, it shall be allowed to mail 5,500
solicitations to persons whose names appear in the

-~ Reagan Reports.

12. Thereafter, Respondent will not use the mailing list
of names obtained from the Reagan Reports to solicit
subscription~s to the Journal. Additionally, in the
future Respondent will not use information in any other
disclosure reports filed with the Commnission to Solicit
subscriptions. to the Journ-al or for any other commercial

S pu rpose "Ohe commercial purpose" does not includeJr the soiiainof contributions to the Journal j7The
Journal enters this agreement solely to avoid time-
consuming and vexatious litigation; it adheres to the
viewi that the Commission's regulation and the Act
permitted it to solicit subscriptions from persons whose
names appear on lists of contributors on the file with
the Commission.



10. Respondent will desikst from uigthe Miigls aeu

-of contributors in the Reagan Reports to solicit subscriptions

to the Journal and will not use information in disclosure

reports filed with the Comission to .solicit subscriptions
to the Journal or for any other commercial purpose in the

future, .- .--

11. This conciliation agreement* unless violated, shall constitute

a complete bar to any further action by the Commission against
Respondent with regard to the matters set forth in this Agree-
ment.

n 12. The Commission, on the request of anyone filing a complaint

under 2 u.S.c. S437g(a) (1),concerning matters at issue in

this Agreement, or on its own motion, may review compliance

with this Agreement. If the Commission believes that this

Agreement or any requirement thereof has been violated, it

may institute a civil action for relief in the United States

Court for the District of Columbia.

13. This Agreement shall become effective as of the date that

both parties have executed the same and the Commission has

approved the entire Agreement.

DaeWilliama C. Oldaker
General Counsel'
Federal Electiorf-Cmiso
1325 K Street, N.W.
Washington, D.C.- 20463
(202) 523-4143 -

Date; E. Spencer Abraham,
President .

Harvard Journar of Law and
Pulic liy

223 Lagel1 Hall
Harvard Law Sch~ool
Cambridge, Massachusetts(
(617) 495-3105

)213

Date



C9 VINGTON & BURLING
888 SIXTEENTH STREET. N. W.

WASHINGTON, D. C. 20006

TELEPONE WX: 7e0.6t2-OO05
(202) 482-8000 TLE 8-9

W~RrcRS DIRECT DIALNUMSEW CADLE: COVLONO
(202) 452-6770 January 29, 1979

BY HAND

Mr. William C. Oldaker
General Counsel
Federal Election Commission
1325 K Street, N.W.
Seventh Floor
Washington, D.C. 20463

Re: MtIR 592(78): Harvard Journal of Law and
Public Policy

Dear Mr. Oldaker:

Please find attached a revision of the proposed
Conciliation Agreement that Respondent tendered under cover
of its December 8, 1978 letter to you. Respondent has
receded, in its revised proposed Agreement, from certain
positions that it embraced in paragraphs 11 and 12 of the
December 8 proposal and justified in its December 8 covering
letter, a copy of which is attached. Respondent has made
the revisions solely to expedite the settlement of this
dispute; it remains persuaded that the deleted provisions
were reasonable. Of course, respondent does not bind it-
self to adhere to the concessions in the attached proposal
if the Commission does not find the proposal otherwise
acceptable. Assuming however that the Commission will accept
the proposal, Respondent will tender within ten days an
original copy of the attached proposed Conciliation Agree-
ment with Mr. Abraham's signature.

With kind regards:

Sincerely,

Cfii- el . hi d4" a.

jabLawrence T. MacNamara, J/

Enclosures
cc: Christopher Y. Tow, Esq./

E. S.pencer Abraham



BEFORE THE
FEDERAL ELECTION COMMISSION

In the Matter of)
MUR 592 (78)

Harvard Journal of Law)
and Public Policy)

CONCILIATION AGREEMENT

This matter having been initiated by the Federal

Election Commission ("Commission") in the normal course of

carrying out its supervisory responsibilities and the

Commission having found reasonable cause to believe that

the Harvard Journal of Law and Public Policy ("Respondent")

violated a section of the Federal Election-*Campaign Act of

1971 as amended ("the Act"),, 2 U.S.C. S 438(a) (4);

NOW, THEREFORE, the Commission and Respondent

having duly entered into conciliation as provided for in

2 U.S.C. S 437g(a) (5), do hereby agree as follows:

1. The Commission has jurisdiction over the Respondent and

the subject matter of this proceeding.

2. Respondent has submitted a brief stating its position

why no action should be taken in this matter.

~/The relevant proviso of 2 U.S.C. S 438(a) (4) states:

any information copied from such
reports and statements [filed with
the Commission and required to be
made available for public inspec-
tion and copying] shall not be sold
or utilized by any person for the
purpose of soliciting contributions
or for any commercial purpose."
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3. -Respondent is a non-profit Massachusetts corporation

made up of students at Harvard Law School. Its sole

purpose is publication of a law review entitled Harvard

Journal of Law and Public Policy ("Journal"). The

Journal is a scholarly publication that does not support

or contribute to candidates for election to state or

federal offices or attempt to influence the outcome of

state or federal elections.

4. On April 17, 1978, Respondent obtained from the Public

Disclosure Division of the Federal Election Commission

copies of disclosure reports filed by the Citizens for

Reagan Committee ("Reagan Reports") after having stated

to staff members of that Division that Respondent intended

to use these reports to compile a mailing list to solicit

subscriptions to its publication.

5. The Reagan Reports contained the names of-apporoxi-

mately 25,000 contributors to the 1976 presidental elec-

tion campaign of Governor Ronald Reagan.

6. Respondent compiled a mailing list from the informa-

tion contained in the disclosure reports and mailed

letters soliciting subscriptions and donations to the

Journal to approximately 2,500 persons on the following

dates and in the following amounts: June 21, 1978 -- 721;

June 27, 1978 -- 675; June 30, 1978 -- 550; July 3,

1978 -- 531.
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7. -That Respondent compiled the mailing list and conducted

the above mailings in good faith reliance on 11 C.F.R..

S 104.13 which states in part that "'any commercial

purpose' does not include the sale of newspapers, magazines,

books or similar communications, the principal purpose

of which is not to communicate lists or other information

obtained from a report filed as noted above." According

to Respondent's interpretation, S 104.13 permits the use

of the Reagan Reports for the purpose of selling the

Journal by subscription. The Journal's principal purpose

is not to "communicate lists or other information obtained

from a report" on file with the Commission.

8. That upon being informed on July 10, 1978 by a Commission

staff member that, according to the Commission's interpre-

tation, the exemption contained in 11 C.F.R. S 104.13 did

not extend to the use of Commission disclosure reports

to solicit subscriptions to a magazine, Respondent agreed

to desist and has desisted from further mailings pending

the Commission's resolution of this matter. On

July 10, 1978, Respondent had in its possession approxi-

mately 5,500 outer envelopes, 5,500 business reply envelopes,

and 12,500 solicitation letters and insertions, which

Respondent has not been able to use because of its agree-

mnent to desist from further mailings.
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9." Having considered Respondent's legal arguments the

Commission determined that Respondent's use of the

Reagan Reports to solicit subscriptions to the Journal

constituted use of Commission disclosure reports for

a commercial purpose in violation of 2 U.S.C. S 438(a) (4).

10. Respondent agrees that it will forever desist from using

the mailing list compiled from names obtained from the

Reagan Reports to solicit subscriptions to the Journal.

Additionally, Respondent agrees that in the future

it will not use information in any other disclosure

reports filed with the Commission to solicit subscrip-

tions to the Journal or for any other commercial purpose.

The Journal enters this agreement solely to avoid time-

consuming and vexatious litigation; it adheres to the

7 view that the Commission's regulation and the Act permitted

it to solicit subscriptions from persons whose names

appear on lists of contributors on file with the Commission.

11. This Conciliation Agreement, unless violated, shall

constitute a complete bar to any further action by the

Commission against Respondent with regard to the matters

set forth in this Agreement.



12." The Commission, on the request of anyone filing a

complaint under 2 u.s.c. S 437g(a) (1) concerning

matters at issue in this Agreement, or on its own

motion, may review compliance with this Agreement.

If the Commission believes that this Agreement or any

requirement thereof has been violated, it may

institute a civil action for relief in the United

States Distric": Court for the District of Columbia.

13. This Agreement shall become effective as of the date

that both parties have executed the same and the

Commission has approved the entire Agkeement.

Date William C. Oldaker
General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463
(202) 523-4143

Date E. Spencer Abraham
President
Harvard Journal of Law and

Public Polic
223 Langdell H~
Harvard Law School
Cambridge, Massachusetts 02138
(617) 495-3105; (617) 492-8628



FEDERAL ELECTION COMMISSION
~ 1325 K STREET N.W

S WASHINGTON,D.C. 20463 Uj,
T47SO

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Lawrence T. MacNamara,. Jr.
Covington and Burling
888 Sixteenth Street, N.W.
Washington, D.C. 20006

Re: MUR 592(78)

Dear Mr. MacNamara:

Enclosed is the conciliation agreement that was handdelivered to this office on January 29, 1979 and that weare prepared to recommend to the Commission in settlement
of this matter. Pursuant to your letter of January 29,1979 which accompanied the agreement, if you agree withthe provisions please have it signed and return it to theCommission within ten days. I will then recommend thatthe Commission approve the conciliation agreement.

Thank you for your patience and cooperation.

Sincerely,

William C. Oldaker

General Counsel

Enclosure

Conciliation Agreement



COVINGTON & BURLING
888 SIXTEENTH STREET, N. W

WASHINGTON. D. C. 2o006

TELEPHONE 
rx 1-IR00(202) 452-6000 TgLKu: se-503

WRITERS DIRECT DIAL NUMBER CAGILE COVLINO

(202) 452-6770 January 29, 1979

BY HAND

Mr. William C. Oldaker
General Counsel
Federal Election Commission
1325 K Street, N.W.
Seventh Floor
Washington, D.C. 20463

Re: MUR 592(78): Harvard Journal of Law and
Public Policy

Dear Mr. Oldaker:

Please find attached a revision of the proposed
Conciliation Agreement that Respondent tendered under cover
of its December 8, 1978 letter to you. Respondent has
receded, in its revised proposed Agreement, from certain
positions that it embraced in paragraphs 11 and 12 of the
December 8 proposal and justified in its December 8 covering
letter, a copy of which is attached. Respondent has made
the revisions solely to expedite the settlement of this
dispute; it remains persuaded that the deleted provisions
were reasonable. Of course, respondent does not bind it-
self to adhere to the concessions in the attached proposal
if the Commission does not find the proposal otherwise
acceptable. Assuming however that the Commission will accept
the proposal, Respondent will tender within ten days an
original copy of the attached proposed Conciliation Agree-
ment with Mr. Abraham's signature.

With kind regards:

Sincerely,

Lawrence T. MacNamara,J
jabV
Enclosures
cc: Christopher Y. Tow, Esq.

E. Spencer Abraham



*fV IN G T N & 13u RL IN 9

13 (3 WI 1 1. N 1 S ST n Il:11. N. W.

WASHINGTON, D. C. 20000

TELEii:PHONE£TX 
IO*I)O

(20?P) 452-6000 TX10-622-005O
wnolzT*. nonflct oAL. mumar 

CAMLt: COvLONO(202) 452-6770 December 8, 1978

Mr. William C. Oldaker
General Counsel
Federal Flection Commission
1325 Y Street, N.W.
Seventh Floor
Washington, D.C. 20463

Re: Harvard Journal of Law and Public policy
MUR - 592 (78)

Dear Mr. Oldaker:

There is a technical inaccuracy in Mr. Abraham'sSeptember 20, 1978 Affidavit with respect to the name ofthe Respondent in this case. The inaccuracy is corrected inparagraph 2 of Mr. Abraham's Supplementary Affidavit ofDecember 5, 1978, which is attached. Mr. Abraham's Supple-mentary Affidavit also gives his present address, effective
for the remainder of this month.

Also attached is a revision of the proposedConciliation Agreement enclosed with your letter of November 21,,1978. The following paragraphs describe the purposes andjustifications for the Journal's revisions.

1. The Journal's principal purpose is to preserveits good name and reputation for rectitude under the law.It is critical to the Journal's reputation that its Concilia-tion Agreement show that the Journal. acted in good faith inthis dispute. Paragraphs 3, 4, 7, and 8 of the revised
Conciliation Agreement include additional facts and statements
for this purpose. As far as we know, none of these factsand statemecnts is in dispute. The--y concern the three aspects
of the Journal's good faith: (1) the reasonableness of theJournal's; interpretl-atioii of the Act and regjulation; (2) theforthriqitnne-,; of then J0oin-na]1 in roxp 1 - i fingn Lo the CommiSsion
tho piirJ)ore for whi~c it cl I oiiqht Lim( JEc---arj Pcports3 before it
obtained them; and (3) the Journal's immediate cessation ofsolicitation when the Commission expressed its opinion that
the solicitations were illegal.



C0VIN6ToN & (3UING

Mr. VWilliam C. OldakerW
December 8, 1.978?
Page TJwo

2. The Journal adhercs to thc view stilted in itsbrief of September 25, 1978, that its solicitation of personswhose namies appear in the fleaq(Aa Reports was permitted bythe Federal. Election Campaign Act of 1971 as amended ("theAct") and by 11 C.F.R. g .1.04.13. In essence the Journal'sposition .is that while the Act proscribed the use--- of thefilings for solicitation of contributions to politicalcandidates and organizations, because the Journal is not apolitical. candidate or organization or a supporter of one,its request for donations did not violate the Act; and whilethe Act proscribed the use of filingis for "any commercialpurpose," because the regulation stated that the sale of mfaga-zines is not a cojmnercial purpose, the Journal's solicitationof subscriptions did not violate the Act. An addition toparagraph 12 of the revised Conciliation Agreement terselystates the Journal's position and its reason for entering
this Concillhtion Agreement.

3. Paragraph 8 of the revised Conciliation Agreementis revised to state only the Commission's present interpre-tation of 11 C.F.jz. § 104.13. It is unreasonable to requirethe Journal to agree to the Commission's interpretation whenthe plain meaning of § 104.13 supported the Journal's inter-pretation and the history of promulgation of -he section didnot indicate otherwise. W-ith respect. to journal actions thattook place before the Commission stated iTs inteCcrpretation,
subsequent ipse dixit is insufficient to change the meaningof the regulation. Moreover, the Journ al'Is agreement withrespect to the meaning of .5 104.13 can serve no public purpose:public disclosure of the Conciliation Agreement will giveprospective notice of the Commission'!7 present interpretation
of § 104. 13, whether or not the Journal's agreement with thatinterpretation is stated. The Commision's proper concern iswith the Journal's forbearance to use lists for commercial
purposes in the fuiture, and that concern is protected by
Paragraph 12 of this Conciliation Agreemtent.

4. The Journal spent a substantial amount of itsrelatively meager "!7ecd money" for materials -- outer envelopes,business reply envelopes and copies of the solicitation letter --needed to -,ol icit the perso(,ns 1 lis s -ed .in the Roagjan Reports.The Journal ha-) no other lis;t, and therefore no other use forthe approx-imately 5,500 solicitation packets that were on handon July 10, 1978 when the Commission told the Journal of itsposition. The Journal als o has precious little id1Tional



C'OVINGTON & [3JULINL3

Mr. William c. Oldaker
December 8,, J.978
Page Three

money for publicity purposes. Because the Journal bought
the materials in good faith reliance on the language of
11 C.F.R. 5 104.13 and the Commission's appalrent acquies-
cence in its use of the Reagan Reports for solicitation
purposes, and because of necessity, the Journal should bepermitted to send its 5,500 remaining solicitations to persons
listed in the Reagan Reports. Paragraph 9 of the revised
Conciliation Agreement, adapted from Mr. Abraham's Supple-
mentary Affidavit of December 5, 1978,, states the relevant
facts. Paragraph 11 of the revised Conciliation Agreement
provides the relief to which Respondent is entitled as a
matter of fairness.

5. The revision of Paragraph 2 of the Concilia-
tion Agreement states the fact without characterizing it.

6. Paragraph 12 of the revised Conciliation
Agreement includes the statement that "'Other commercial
purpose' does n-ot include the solicitation of contributions
to the Journal." This statement appears consistent wvith* the Conciliation Agreement that you proposed.

alone. 7. The other revisions are intended for clarity

I shall be happy to discuss these matters with
you or with Mr. Tow.

With kind regards:

Sincerely,

Lawrence T. MacNamara, J

LTM/jab
Enclosures

cc: Mr. Christopher Y. Tow
Mr. E. Spencer Abraham

bcc: Mr. Steven Eberhard
Mr. B~olton
Mr. Clagett
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FEDERAL ELECTION COMMISSION
1325 K SI REET N.W
WASHINGTOND.C. 20463

MEMORANDUM TO

FROM:

DATE:

SUBJECT:

CHARLES STEELE

MARJORIE W. EMMONS /)Og T
DECEMBER 21, 1978

MUR 592 (78) - Interim Conciliation
Report dated 12-17-78
Received in OCS: 12-20-78,
11:43

The above-named document was circulated on a 24

hour no-objection basis at 3:30, December 20, 1978.

The Commission Secretary's Office has received

no objections to the Interim Conciliation Report as of

4:30 this date.

0
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BEFORE THE FEDERAL ELECTION COMMiSON

In the Matter of

Harvard Journal of
Law and Public Policy

78 DC ZoAll: 43

MUR 592 (78)

INTERIM CONCILIATION REPORT

A proposed conciliation agreement has been received from

the respondents, the Harvard Journal of Law and Public Policy.

Their attorney, Mr. Lawrence MacNamara, Jr. has made a number

of substantial revisions to the original conciliation agreement.

These changes are presently being reviewed and a report is

forthcoming.

D~ te (Will-i-amtC. /~ldake~r
General Counsel

Ddrt--e
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COVINGTON & BURLING
888 SIXTEENTH STREET, N. W.

WASHINGTON. 0. C. 20000

TELEPHONE Trwx: 710683E000S
(202) 452-6000 rzt..gx: 40-SO3

WIRITC109 0104ECT DIAL NUIM11 CAULE9: COvLINO

(202) 452-6770 December 8, 1978

Mr. William C. Oldaker
General Counsel
Federal Election commission
1325 K Street, N.W.
Seventh Floor
Washington, D.C. 20463

Re: Harvard Journal of Law and Public Policy

MUR - 592 (78)_

Dear Mr. Oldaker:

There is a technical inaccuracy in Mr. Abraham's
September 20, 1978 Affidavit with respect to the name of
the Respondent in this case. The inaccuracy is corrected in
paragraph 2 of Mr. Abraham's Supplementary Affidavit of
December 5, 1978, which is attached. Mr. Abraham's Supple-
mentary Affidavit also gives his present address, effective
for the remainder of this month.

Also attached is a revision of the proposed
Conciliation Agreement enclosed with your letter of November 21,
1978. The following paragraphs describe the purposes and
justifications for the Journal's revisions.

1. The Journal's principal purpose is to preserve
its good name and reputation for rectitude under the law.
It is critical to the Journal's reputation that its Concilia-
tion Agreement show that the Journal acted in good faith in
this dispute. Paragraphs 3, 4, 7, and 8 of the revised
Conciliation Agreement include additional facts and statements
for this purpose. As far as we know, none of these facts
and statements is in dispute. They concern the three aspects
of the Journal's good faith: (1) the reasonableness of the
Journal's interpretation of the Act and regulation; (2) the
forthri .ghtness of the Journal in explaining to the Commission
the purpose for which i sught the Reagan Reports before it
obtained them; and (3) the Journal's immediate cessation of
solicitation when the commisionWe9pressed its opinion that
the solicitations were illegal.
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2. The Journal adheres to the view stated in its
brief of September 25, 178, that its solicitation of persons
whose names appear in the Reagan Reports was permitted by
the Federal Election Campaign Act of -1971 as amended ("the
Act") and by 11 C.F.R. S 104.13. In essence the Journal's
position is that while the Act proscribed the useofthi
filings for solicitation of contributions to political
candidates and organtizations, because the Journal is not a
political candidate., or organization or a supporter of one,
its request for don~atio.~ns did not violate the Act; and while
the Act proscribed the use of filings for "any commercial
purpose," because the regulation stated that the sale of maga-
zines is not a commercial purpose, the Journal's solicitation
of subscriptions did not violate the Act. An addition to
paragraph 12 of the revised Conciliation Agreement tersely
states the Journal's position and its reason for entering
this Conciliation Agreement.

3. Paragraph 8 of the revised Conciliation Agreement
is revised to state only the Commission' s present interpre-
tation of 11 C.F.R. S 104.13. It is unreasonable to require
the Journal to agree to the Commission's interpretation when
the plain meaning of S 104.13 supported the Journal's inter-
pretation and the history of promulgation of the section did
not indicate otherwise. with respect to Journal actions that
took place before the Commission stated its interpretation,
subsequent ipse dixit is insufficient to change the meaning
of the regulatilon. Moreover , the Journal'Is agreement with
respect to the meaning of S 104.13 can serve no public purpose:
public disclosure of the Conciliation Agreement will give
prospective notice of the Commission's present interpretation
of S 104.13, whether or not the Journal's agreement with that
interpretation is stated. The Commission's proper concern is
with the Journal's forbearance to use lists for commercial
purposes in the future, and that concern is protected by
Paragraph 12 of this Conciliation Agreement.

4. The Journal spent a substantial amount of its
relatively meager "seed oney"~ for materials -- outer envelopes,
business reply envelopes and copies of the solicitation letter --
needed to solicit the persons listed in the Reagan Reports.
The Journal has no other list, and therefore no other use for
the approximately 5,500 solicitation packets that were on hand
on July 10, 1978 when the Commission told the Journal of its
position. The Journal also has precious little additEional
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money for publicity purposes. Because the Journal bought
the materials in good faith reliance on the language of
11 C.F.R. S 104.13 and the Conmmission's apparent acquies-
cence in its use of the Reagan Reports for solicitation
purposes, and because of necessity, the Journal should be
permitted to send its 5,500 remaining solicitations to persons
listed in the Reagan Reports. Paragraph 9 of the revised
Conciliation Agreement, adapted from Mr. Abraham's Supple-
mentary Affidavit of December 5, 1978, states the relevant
facts. Paragraph 11 of the revised Conciliation Agreement
provides the relief to which Respondent is entitled as a
matter of fairness.

5. The revision of Paragraph 2 of the Concilia-
tion Agreement states the fact without characterizing it.

6. Paragraph 12 of the revised Conciliation
Agreement includes the statement that "'Other commercial
purpose' does not include the solicitation of contributions
to the Journal." This statement appears consistent with
the Conciliation Agreement that you proposed.

7. The other revisions are intended for clarity
alone.

I shall be happy to discuss these matters with
you or with Mr. Tow.

With kind regards:

Sincerely,

Lawrence T. MacNamara, Jxc
LTM/j ab
Enclosures

cc: Mr. Christopher Y. Tow
Mr. E. Spencer Abraham
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BEFORE THt
FEDERAL ELECTION COMMISSION

In the Matter of the)
MUR-592 (78)

Harvard Journal of Law)
and Public Policy

SUPPLEMENTARY AFFIDAVIT OF E. SPENCER ABRAHAM

E. SPENCER ABRAHAM, being duly sworn according to

law and authorized to make this affidavit on behalf of the

HARVARD JOURNAL OF tAW AND PUBLIC POLICY does depose and say:

1. This affidavit supplements my affidavit of

September 20, 1978, presently on file with the Commission.

2. The first three sentences of Paragraph 2 of my

affidavit of September 20, 1978 should be revised as follows:

"2. The Harvard Society for
Law and Public Policy, Inc.

is a non-profit Massachusetts
corpovation formed in Massa-
chusetts. Its membership is
comprised of students at
Harvard Law School. Its sole
function is the publication of
a journal of ideas, the Harvard
Journal of Law and Public Policy."

3. After the Commission sent a copy of the Reagan

list to the Journal, the Journal purchased approximately

5,500 outer envelopes, 5,500 business return envelopes, and

12,500 letters and insertions that could not be used after

the Commission's notice of July 10, 1978. In addition the

Journal paid a secretary to address approximately 750 of the

unused outer envelopes. The expenditures were made in good

faith reliance on 11 C.F.R. 5 104.13 and the Cmiso's

apparent acquiencence in the Journal's use of the Reagan list.
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I have read the foregoing and it is true to the

best of my knowledge, information and belief.

President, Harvard Journal
of Law and Public Policy

Sworn and Subscribed to before me this

day of December, 1978



BEFORE THE
FEDERAL ELECTION COMMISSION

In the Matter of)
MUR 592 (78)

Harvard Journal of Law)
and Public PNolicy)

CONCILIATION AGREEMENT

This matter having been initiated by the Federal

Election Commission ("Commission") in the normal course of

carrying out its supervisory responsibilities and the

Commission having found reasonable cause to believe that

the Harvard Journal of Law and Public Policy ("Respondent")

violated a section of the Federal Election Campaign Act of

1971 as amended ("the Act") , 2 U.S.C. S 438 (a) (4);

NOW, THEREFORE, the Commission and Respondent

having duly entered into conciliation as provided for in

2 U.S.C. S 437g(a) (5), do hereby agree as follows:

1. The Commission has jurisdiction over the Respondent and

the subject matter of this proceeding.

2. Respondent has submitted a brief stating its position

why no action should be taken in this matter.

*1The relevant proviso of 2 U.S.C. S 438(a) (4) states:

"any information copied from such
reports and statements [filed with
the Commission and required to be
made available for public inspec-
tion and copying] shall not be sold
or utilized by any person for the
purpose of soliciting contributions
or for any commercial purpose."
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3. Respondent is a non-profit Massachusetts corporation

made up of students at Harvard Law School. Its sole

purpose is publication of a law review entitled Harvard

Journal of Law and Public Plc ("Journal"). The

Journal is a scholarly publication that does not support

or contribute to candidates for election to state or

federal offices or attempt to influence the outcome of

state or federal elections.

4. On April 17, 1978, Respondent obtained from the Public

Disclosure Division of the Federal Election Commission

copies of disclosure reports filed by the Citizens for

Reagan Committee ("Reagan Reports") after having stated

to staff members of that Division that Respondent intended

to use these reports to compile a mailing list to solicit

subscriptions to its publication.

5. That the Reagan Reports contained the names of approxi-

mately 25,000 contributors to the 1976 presidental elec-

tion campaign of Governor Ronald Reagan.

6. That Respondent compiled a mailing list from the informa-

tion contained in the disclosure reports and mailed

letters soliciting subscriptions and donations to the

Journal to approximately 2,500 persons on the following

dates and in the following amounts: June 21, 1978 -- 721;

June 27, 1978 -- 675; June 30, 1978 -- 550; July 3,

1978 -- 531.
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7. That Respondent compiled the mailing list and conducted

the above mailings in good faith reliance on 11 C.F.R.

S 104.13 which states in part that "'any commercial

purpose' does not include the sale of newspapers, magazines,

books or similar communications, the principal purpose

of which is not to communicate lists or other information

obtained from a report filed as noted above." According

to Respondent's interpretation, S 104.13 permits the use

of the Reagan Reports for the purpose of selling the

Journal by subscription. The Journal's principal purpose

is not to "communicate lists or other information obtained

from a report" on file with the Commission.

8. That upon being informed on July 10, 1978 by a Commission

staff member that, according to the Commission's interpre-

tation, the exemption contained in 11 CIIF.R. S 104.13 did

not extend to the use of Commission disclosure reports

to solicit subscriptions to a magazine, Respondent agreed

to desist and has desisted from further mailings pending

the Commission's resolution of this matter.

9. On July 10, 1978, Respondent had in its possession approxi-

mately 5,500 outer envelopes, 5,500 business reply envelopes,

and 12,500 solicitation letters and insertions, which

Respondent has not been able to use because of its agree-

ment to desist from further mailings.
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10. Having considered Respondent's legal arguments the

Commission determined that Respondent's use of the

Reagan Reports to solicit subscriptions to the Journal

constituted use of Commission disclosure reports for

a commercial purpose in violation of 2 U.s.c. S 438(a) (4).
11. Because the Journal acted in good faith in purchasing

the materials, described in paragraph 9 of this Concili-

ation Agreement, it shall be allowed to mail 5,500

solicitations to persons whose names appear in the

Reagan Reports.

12. Thereafter, Respondent will not use the mailing list

of names obtained from the Reagan Reports to solicit

subscriptions to the Journal. Additionally, in the

future Respondent will not use information in any other

disclosure reports filed with the Commission to solicit

subscriptions to the Journal or for any other commercial

purpose. "Other commercial purpose" does not include

the solicitation of contributions to the Journal. The

Journal enters this agreement solely to avoid time-

consuming and vexatious litigation; it adheres to the

view that the Commission's regulation-and the Act

permitted it to solicit subscriptions from persons whose

names appear on lists of contributors on the file with

the Commission.
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13. This Conciliation Agreement, unless violated, shall

constitute a complete bar to any further action by the

Commission against Respondent with regard to the

matters set forth in this Agreement.

14. The Commission, on the request of anyone filing a

complaint under 2 U.s.c. S 437g(a) (1) concerning

matters at issue in this Agreement, or on its own

motion, may review compliance with this Agreement.

If the Commission believes that this Agreement or any

requirement thereof has been violated, it may

institute a civil action for relief in the United

States District for the District of Columbia.

15. This Agreement shall become effective as of the date

that both parties have executed the same and the

Commission has approved the entire Agreement.

Date William C. Oldaker
General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463
(202) 523-4143

Date E. Spencer Abraham
President
Harvard Journal of Law and

Public Pol'ic
223~H 1agdl

Harvard Law School
Cambridge, Massachusetts 02138
(617) 495-3105
(Address through December 31, 1978:)

1125 Hitching Post Road
E. Lansing, Michigan 48823



FEDERAL ELECTION COMMISSION

~WIAT&Y 1325 K SI[1 N.W
~1Lw WASHINCJONDC. 20463

~., ~.November 21, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. E. Spencer Abraham, President
Harvard Journal of Law and Public

Policy
223 Langdell Hall
Harvard Law School
Cambridge, Massachusetts 02138

Re: MUR 592 (78)

Dear Mr. Abraham:

On November 15 ,1978, the Commission determined
that there was reasonable cause to believe that the Harvard

... Journal of Law and Public Policy ("Journal") violated S438
(a) (4) of the Federal Election Campaign Act of 1971, as
amended.

Specifically, the Commission found reasonable cause to

believe that the Journal used information copied from
Commission disclosure reports to compile a mailing list to

N solicit subscriptions to the Journal in violation of the
prohibition against the use of information copied from
F.E.C. reports for commercial purposes contained in 2 U.S.C.

* . §438 (a) (4).

The Commission has a duty to attempt to correct such
violations for a period of 30 days by informal methods of
conference, conciliation and persuasion, and by entering
into a conciliation agreement (2 U.S.C. §437g(a) (5) (B)).
If we are unable to reach an agreement during that period,
the Commission may, upon a finding of probable cause to
believe a violation has occurred, institute a civil suit
in United States District Court.
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,e'. OldakerCounsel

Enclosuref

cc: Lawrence T. MacNamara, Jr., Esquire
Covington and Burling
888 Sixteenth Street, N.W.
Washington, D.C. 20006

We enclose a conciliation agreement that this 
office is

prepared to recommend to the Commission in settlement 
of this

matter. If you agree with the provisions of the enclosed

conciliation agreement, please sign and return 
it to the

Commission within ten days. I will then recommend that the

Commission approve the agreement.

If you have any questions or suggestions for 
changes in

the enclosed agreement, please c '~ary 
Christian, the

staff member assigned to this matter, at 202) 523-4039.

7 Since ly,J l



BEFO ' THEIE ELBCTIOt4 COt4ISSICf

In the Matter of)
) tUJR 592 (78)

Harvard Journal of Law and)
Public

CERrIFICATICII

I, Marjorie W. EmmIons, Secretary to the Federal Election

Caivnission, do hereby certify that on Novmer 15, 1978, the

OCamnission, fleeting in an Executive Session at which a quonzn was

present, determined1 by a vote of 4-1 to adopt the reccinrnd.Rticn

of the General Counsel to take the follow~ing actions in

MUR 592 (78):

1. Find reasonable cause to believe the Harvard Journal
of Law and Public Policy violated 2 U.S.C. S438(a) (4)
Ej7 UiiTnTformation copied f ran FEC disclosure
documents to solicit subscriptions to the Journal.

2. Send the proposed conciliation agreement and letter
attached to the General Counsel 's Report signed
November 8, 1978.

Ccurissioners Aikens,, ?bGarry,, Springer, and Tiernan voted

affirmaetively for the above actions. Cimissioner Harris dissented.

Camnissioner Thanson was not present at the time of the vote.

Attest:

Date Mroi .Emn
Secretary to the Ccxruission



FEDERAL ELECTION COMMISSION
1325 K ST REET N.W
WASHINCTON,D.C, 20463

MEMORANDUM TO:

FROM:

SUBJECT!

DATE:

CHARLES STEELE

MARJORIE T1. EMMONS

OBJECTION - MUR 592 (78) -General

Counsel's Report dated 11-6-78
Received in OCS: 11-9-78, 10:02

NOVEMBER 13, 1978

The above-named document was circulated on a

48 hour vote basis at 2:00, November 9, 1978.

Commissioner Harris submitted an objection

at 10-36, November 13, 1978, thereby placing

MUR 592 on the ExeAAive Session Agenda for

November 15, 1978.
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RECEIRD

C BEORE _'HE FEDERAL ELECTION COMMISSION
November 6, 1978

MUR 592 (78)
Harvard Journal of Law)

and FuSbiTE~oiiry

GENERAL COUNSEL'S REPORT

BACKGROUND

This matter arose from information received from the

Public Records Office that Mr. E. Spencer Abraham had placed

an order for copies of reports of the Citizens for Reagan

Committee ("Reagan Committee") with the stated intention of

using the reports to compile a m~ailing list to solicit sub-

scriptions to the Harvard Law Review. The order was filled on

April 17, 1978.

Subsequent investigation revealed that Mr. Abraham did not

say he represented the Harvard Law Review but in fact the Harvard

Journal of Law and Public Policy ("Journal"). Prior to being

contacted by the Office of General Counsel, the Journal had

already conducted mailings to approximately 2500 persons (out of

an approximate 25,000 total). When contacted by an OGC staff

member, the Journal's representatives, Mr. E. Spencer Abraham

and Mr. Stephen Eberhard, stated that they did not believe that

the Journal had violated the Act or the relevant regulation but

agreed to desist from further mailings pending the Commission's

resolution of this matter.
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On August 1, 1978, the Commission found reason to believe

the Journal violated 2 U.S.C. S438(a) (4) by using information

copied from FEC reports to solicit subscriptions.

EVIDENCE

In response to the Commission's notification letter, the

Journal submitted the attached affidavit from Mr. E. Spencer

Abraham concerning the facts in this matter (Attachment I) and

a memorandum of law raising legal objections to the Commission's

taking further action against respondent (Respondent's Memorandum,

hereinafter "R.M."1) (Attachment II).

ANALYSIS

We have no reason to dispute any of the statements made

by Mr. Abraham in his affidavit.

In its Memorandum (Attachment II), respondent raises

three legal arguments against the Commission's taking further

action against the Journal. 1/ 1) The Commission's notification

letter represents a repudiation of 11 C.F.R. §104.13. Respondent

contends that the Commission' s "new" interpretation may only be

applied prospectively and therefore the Commission 's action

against the Journal is procedurally defective. 2) The Commission'ss

interpretation of 2 U.S.C. S438(a) (4) misreads congressional

intent in enacting the statute's prohibition against use of FEC

1/ Respondent also states that it assumes the Commission' s silence
on the matter of the Journal's solicitation of donations in addition
to soliciting subscriptions indicates that the Commission does not
dispute the legality of this activity. R.M. at p. 3. In fact, the
reason for the omission of any reference to solicitation of donations
in the August 3 notification letter was due to the Commission's being
unaware at that time that donations had also been requested.
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reports for solicitation of contributions or other commercial

purposes. 3) The Commission's interpretation of 2 U.s.c.

S438 (a) (4) violates the First Amendment right of the Journal

to solicit subscriptions.

In our opinion the Commission's actions have been procedurally

correct, the Commission 's interpretation of 2 U.S.C. S438(a) (4)

has been consistent and accurate, and the Commission's interpre-

tation of the Act does not violate the Journal's First Amendment

rights.

A. The Commission's action against the Journal is not

procedurally defective.

Respondent bases its contention that the Commission has

acted improperly as a procedural matter on a perceived change in

the Commission's interpretation of 2 U.S.C. S438(a) (4) and 11

C.F.R. §104.13. R.M. at pp. 6 - 9. The Commission's interpretation

has in fact been consistent.

The Commission' s interpretation of the commercial use

prohibition in 2 U.S.C. S438(a) (4) is found in 11 C.F.R. S104.13.

11 C.F.R. §104.13 states that the definition of "commercial

purpose" does not include "the sale of newspapers, magazines,

books or other similar communications, the principal purpose of

which is not to communicate lists or other information obtained

from a report filed as noted above." Respondent contends that

the "plain meaning" of the regulation permits the solicitation of

subscriptions by a magazine such as the Journal. R.M. at pp. 5 -

6. Respondent further states that the Commission's interpretation
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of the Act as applied to the Journal is a repudiation of 11 C.F.R.

S104.13 and therefore a new interpretation which should only be

applied prospectively. R.M. at pp. 6 - 9.

The Commission has never interpreted 11 C.F.R. S104.13 or

2 U.S.c. S438(a) (4) to permit the solicitation of subscriptions

to a magazine. The consistency of the commission's present

interpretation of the exemption contained in 11 C.F.R. 5104.13

is evidenced by the explanation which accompanied 11 C.F.R.

§104.13 when it was transmitted to Congress. The explanation

states that the regulation "defines commercial use to exclude

use in news media and books." Chairman's Communication, H.

Doc. No. 95-44 at 48. (emphasis supplied)

The "plain meaning" referred to by respondent is in the

phrase which exempts from the definition of commercial purpose

"the sale of newspapers, magazines and similar communications

00." Although equating the term "sale" with "solicitation"

might be a reasonable interpretation of the regulation, it is

hardly its "plain meaning" and, as is shown by the Chairman's

Communication, supra, not the meaning the Commission intended to

convey.

The term "sale" has a precise legal meaning. It means the

transfer of property for a fixed price in money or its equivalent.

Grinell Corp. v. United States, 390 F.2d 932 (Ct.Clo 1968). The

sale of an item is a transaction distinct from soliciting offers

to buy the item. Trabon Engineering Corporation v. Dirkes, 136

F.2d 24 (6th Cir. 1943).
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Restricting the definition of "sale" to its legal meaning

gives the interpretation of 11 C.F.R. S104.13 intended by the

Commission: if a newspaper, magazine, or book contains infor-

mation from FEC reports, the sale of that publication will not

be considered to be use of FEC reports for a commercial purpose.

This interpretation is buttressed by the legislative history,

specifically Senator Nelson's remarks in the debate on 2 U.S.C.

S438 (a) (4) concerning the use of FEC disclosure documents for

journalistic purposes.2/

Assuming respondent acted in good faith on what it thought

was a proper interpretation of 11 C.F.R. S104.13, the reasonable-

ness of its interpretation should be considered an important

mitigating circumstance. It should not, however, constrain the

Commission to endorse an interpretation which is contrary to the

Commission's original intent in prescribing 11 C.F.R. S104.13

and contrary to congressional intent in enacting the commercial

use prohibition in 2 U.S.C. S438(a) (4).

Since the Commission has not altered its interpretation of

2 U.S.C. S438(a) (4) or 11 C.F.R. S104.13, the procedural defect

alleged by respondent does not exist.

B. The Commission's interpretation of 2 U.S.C. §438(a) (4)
accurately reflects congressional intent.

Respondent further submits that the Commission's interpre-

tation of 2 U.S.C. S438(a) (4) is not mandated by the Act or its

2/ MR. NELSON. Do I understand that the only purpose is to prohibit
lists from being used for commercial purposes?
MR. BELLMON. That is correct.
MR. NELSON. The list is a public document, however.
MR. BELLMON. That is correct.
MR. NELSON. And newspapers may, if they wish, run lists of
contributors and amounts.
MR. BELLMON. That is right . .117 Cong. Rec. 30058 (1971)
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legislative history. R.M. at pp. 9-14. Respondent argues that

the prohibition against the use of information copied from FEC

reports was 1) of secondary importance to the overall scheme of

disclosure and 2) primarily aimed at protecting contributors

from the practice of list brokering for profit with only the

additional object of protecting contributors from harassment by

other unsolicited mailings. R.M. at pp. 11-12.

The prohibition against commercial use of FEC reports may

have been secondary to the overall scheme of enforcement, but

the Commission should not therefore decline to enforce the statute.

Cf. Ross v. Community Services, 396 F.Supp. 278 (D.Md. 1975),

motion granted 405 F.Supp. 831 (D.Md. 1975), affirmed 544 F.2d 514

(4th Cir. 1976). Moreover, the Congress intended to accomplish

more by the prohibition in 2 U.S.C. S438(a) (4) than proscribe

the use of FEC reports in list brokering. On the contrary,

Congress intended to proscribe the use of information in FEC reports

for any commercial solicitation whether conducted by a "list-

broker" or not.

While Senator Bellmon's remarks in the floor debate on

2 U.S.C. §438(a) (4) primarily deal with list brokers, this was

only because list brokers wet-e perceived as the gravest potential

offenders. 117 Cong. Rec. 30057 (1971). The statute by its terms

proscribes not only the sale of information copied from FEC reports

but also the use of such information for any commercial purpose.

Senator Bellrnon's opening statement introducing the amendment

stated that "the purpose of this amendment is to protect th.-

privacy of ... public spirited citizens ... ." 117 Cong. Rec.

30057 (1971). It cannot be supposed that from the perspective of
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the individual citizen whose rights the statute aims to protect

that it is of any difference whether an unsolicited mailing comes

via the services of a list broker or not.

Respondent further argues that attitude surveys show

that recipients of unsolicited mailings may not be so annoyed

as to deter them from making future political contributions.

R.M. at p. 13. Even if these studies are accurate, they are

irrelevant. What is controlling in this matter is that Congress

perceived that the prospect of receiving unsolicited mailings

would deter individuals from making political contributions. The

Commission should not decline to enforce a statute even if it

believes Congress' action in passing it was based on erroneous

information. Ross v. Community Services supra, at 286.

In summary, we believe that Congress did not intend 2 U.S.C.

§438(a) (4) to only proscribe the practice of list brokering for

profit but rather to more broadly proscribe the sale or use by any

party for a commercial purpose of information copied from FEC

reports.

C. The Commission's interpretation of 2 U.S.C. §438(a) (4)
does not violate the Journal's First Amendment rights.

Respondent contends that 2 U.S.C. S438(a) (4), as interpreted

by the Commission, violates the Journal's First Amendment right to

engage in commercial speech. R.M. at pp. 14-15. Since the

Journal is a fledgling publication, denying it the use of the

Reagan reports allegedly "squelches the only economically feasible

form of commercial speech, which in turn will force the Journal

to close down." R.M. at pp. 16-17.
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In our opinion the Commission's interpretation does not

violate the Journal's First Amendment rights.

(1) The First Amendment is inapplicable to this matter.

2 U.S.C. S438(a) (4) does not abridge freedom of expression.

Respondent confuses the statute's prohibition on the use of

information in FEC reports to solicit subscriptions with a

prohibition on the Journal's right to use direct mail solicitations,

per se. 2 U.S.c. S438(a) (4) does not prohibit such solicitations,

it only requires that the mailing list used be obtained from a

source other than FEC disclosure documents.

The Journal would have the Commission affirmatively assist

it in selling its magazine by permitting the use of information

in disclosure reports to solicit subscriptions. There is no

obligation on the Commission to do so under the First Amendment.

See, Overseas Media Corp. v. McNamara, 259 F.Supp. 162 (D.D.C.

1966), reversed on other grounds, 385 F.2d 309 (D.C.Cir. 1967).

If the Commission did decide to interpret 2 U.S.C. S438(a) (4) to

permit the Journal to use FEC disclosure information to solicit

subscriptions, it would arguably have to allow all publications

(and under respondent's theory of law perhaps all advertisers) to

do the same. Cf. Police Dept. of City of Chicago v. Mosley, 408

U.S. 92 (1972); Bonner-Lyons v. School Committee of Boston, 480

F.2d 442 (1st Cir. 1973). Such action would render the commerical

use prohibition of 2 U.S.C. S438(a) (4) meaningless.

The principal legal issue presented in this matter is whether

Congress has the authority to place controls on the use of public

records after disclosure. There is substantial statutory precedent

for Congress' authority to control the dissemination and use of
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Federal public records.2/ This authority has been recognized

by the Supreme Court. Nixon v. Administrator of General Services,

433 U.S. 425 (1977) .

Under the Freedom of Information Act, 5 U.S.C. S552, decisions

on the disclosure of documents relating to individuals are made by

weighing the public interest to be served by disclosure against

the likelihood of an invasion of personal privacy resulting from

release of the information. Department of Air Force v. Rose,

425 U.S. 352 (1976). In this context we note that the use of a

list of home wine-making permittees for commercial solicitation

has been held to be of insufficient public interest to overcome

the potential invasion of privacy likely to result from receipt

of unwanted mailings. Wine Hobby U.S.A., Inc. v. United States

Internal Revenue Service, 502 F.2d 133 (3rd Cir. 1974).

Looking to the state level we find that once a document is

placed on the public record it generally may be used for commercial

purposes. Direct Mail Service v. Registrar of Motor Vehicles,

296 Mass. 353, 5 N.E. 2d 545 (1937), 108 ALR 1391. This is not

always the case, however. Even in the absence of a statutory

prohibition, courts have invoked the common law to prevent a document

required to be filed by law from being used in such a way as to

infringe the property rights of the filer. For instance, the

2/ See, for example, the Freedom of Information Act, 5 U.S.C.
§552; the Privacy Act of 1974, 5 U.S.C. §552a; the Federal Records
Act, 44 U.S.C. §2101, et. seq.; 13 U.S.C. SS8-9 (limits on use of
census data); and 26 U.S.C. §6103 (limits on use of tax returns).
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filing of architectural plans with a government office where they

are available to public inspection and copying does not permit

another's use of those plans to erect a building. Edgar H. Wood

Associates v. Skene, 347 Mass. 351, 197 N.E.2d 886 (1964); Secay v.

Vialp~ando, 567 P.2d 285 (Wyo. 1977); Jones v. Spindi., 128 Ga. App.

88, 196 S.E.2d 22 (1973); Krakener v. Lukingg, 127 N.J. Supe~r. 270,

317 A.2d 96 (1974); Masterson v. McCroskie, 556 P.2d 1231 (Colo.

Ct. App. 1976). Likewise, the filing of a patent application for

a kite design, even though the patent was denied, was held to not

place the kite design in the public domain so that the kite could

be produced by another for commercial purposes. Zachary v. Western

Publishing Company, Inc., 75 Cal. App. 3d 911, 143 Cal. Rptr. 34

(1977). This common law protection has been recently embodied in

the Federal law of copyrights. 17 U.S.C. S§l0l and 301.

We cite the above only as analogy to demonstrate that there

are situations in which limitations are placed on the use of infor-

mation on the public record.4/ It is reasonable to infer, however,

that such a record of judicial and legislative protection of personal

property rights through limits on the use of public documents

would also indicate the validity of similar restrictions to protect

personal privacy rights.

4/ It is highly debatable whether the Reagan list of contributors
might be protected by 17 U.S.C. §301 as a compilation within the
meaning of 17 U.S.C. §103 and we do not make that argument. We
note however that mailing lists have been held to be capital assets
for Federal tax purposes so that it appears the Reagan Committee
would have a legitimate property interest in the unauthorized use
of its contributor list. Houston Chronicle Publishn Co. v. United
States, 481 F.2d 1240 (5thCir.7973T), 24 ALR Fed 718.
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Respondent argues that as a practical matter, the Journal

does not have an alternative method of solicitation available to

it. R.M. at pp. 16-17. While we may sympathize with the Journal's

plight, we find this contention less than persuasive. There are,

economically feasible alternatives available, such as: advertise-

ments in other publications, use of mailing lists borrowed or

rented from private sources, and compiling mailing lists from

unrestricted public sources. Even if the Journal did not have

these alternatives available to it, the First Amendment would still

not impose an obligation on the Commission to assist the Journal

by permitting the use of FEC reports in the manner desired. Over-

seas Media Cop v. McNamara, sura

In summary, the Commission's interpretation of 2 U.S.C.

§438(a) (4) does not restrict the Journal's right to commercial

speech in violation of the First Amendment but rather carries out

Congress' legitimate authority to control the use of Federal public

records to protect personal privacy.

(2) Even if the Commission's interpretation of 2 U.S.C.
§438 (a) (4) were construed as infringing the Journal's
right of "commerical speech", the restriction is only
incidental and does not violate the First Amendment.

Assuming, arguendo, that the Commission's interpretation

of 2 U.S.C. §438(a) (4) does restrict respondent's First Amendment

right of "commerical speech," it does so only incidentally.

Respondents are incorrect in viewing the statute as a "manner"

restriction on the Journal's First Amendment rights. R.M. at p. 17.

In fact, the statute's object is not the regulation of expression

but rather the protection of personal privacy.
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The Supreme Court has established four criteria to determine

whether a government regulation which incidentally infringes on

freedom of expression is justified. 1) It must be within the

constitutional powrer of the government. 2) It must further an

important government interest. 3) The government interest must

be unrelated to the suppression of freedom of expression. 4) The

incidental restriction on First Amendment freedoms is no greater than

is essential to the furtherance of that interest. United States v.

O'Brien, 391 U.S. 378 (1968).

The government's control over the dissemination and use of

public records is within its constitutional power. Nixon v.

Administrator of General Services, supra. The statute in question

does advance an important government interest, i.e. encouraging

individual involvement in the electoral process by protecting the

privacy of contributors. This interest is unrelated to the

suppression of freedom of expression.5/ The means adopted are the

least intrusive available.6/ 2 U.S.C. §438(a) (4) therefore meets

the four O'Brien criteria.

Since the use of the names of contributors in FEC reports to

compile a mailing list may be viewed as a distribution system for

5/ on the contrary, the statute's purpose is actually protection
of freedom of expression from possible prior restraints on contri-
butors.

6/ It should be noted that the statute does not prevent the Journal
from contacting the persons named in the reports, per se. The
Journal could still do so by obtaining the names directly from the
Reagan Committee or contracting with a private list broker for the
use of a similar list.
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respondent's First Amendment speech, a useful analogy can be

found in Bonner-Lyons v. School Committee of Boston, supra.

In that case the school board of Boston used an internal message

distribution system to distribute letters to the parents of pupil~s

urging them to attend a rally in support of an anti-busing bill

in the Massachusetts House of Representatives. A pro-busing group

initially sought to enjoin the school board from distributing the

messages and subsequently sought to be afforded use of the distri-

bution system to disseminate pro-busing materials. The First

Circuit U.S. Court of Appeals held that once the forum was opened

for the expression of views on the busing question, the school

board could not pick and choose the views to be expressed. The

court's order offered the school board a choice of either ceasing

further distribution of anti-busing materials or affording the

pro-busing group an equal opportunity to use the system. By

allowing the board to simply cease distribution of the anti-busing

material, the court's order implies that had the school board not

used the system for this purpose in the first place, the plaintiffs

would have had no ground for a First Amendment challenge to a

denial of use of the distribution system.

The analogy to the matter before the Commission is apt.

Because respondents claim commercial solicitation comes within the

protection of the First Amendment under the Supreme Court's holding

in Virginia Board of Pharmacy v. Virginia Citizens Consumer Council,

Inc., 425 U.S. 748 (1976), they claim a right to use lists of

contributors in FEC reports to conduct such solicitations. The

Bonner-Lyons case underscores the point that until the Commission
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allows the use of FEC reports to conduct commercial solicitations,

the First Amendment does not require the Commission to permit any

such use of disclosure documents. On the other hand, the case

also shows that to allow FEC reports to be used for such

solicitations, may raise serious questions whether all similarly

situated commercial entities would have to be provided the privilege

of using FEC reports in this matter.

SUMMARY

The Commission's interpretation of 2 U.S.C. S438(a) (4) and

11 C.F.R. S104.13 has not varied since the regulation was prescribed

in 1976. The Journal is therefore not being subjected to a new

interpretation which should only be applied prospectively.

Furthermore, the Commission's interpretation of the statute

and regulation accurately reflects congressional intent and does

not violate respondent's First Amendment rights.

As we noted above, the possible amibiguity in the wording of

11 COFOR. S104.13 should not constrain the Commission to accept

the Journal's interpretation of the regulation but should instead

be viewed as an important mitigating circumstance. We are therefore

recommending that the Commission find reasonable cause to believe

the Journal violated the Act but only require in conciliation of

this matter the Journal's agreement to cease and desist from further

mailings based on information in FEC reports.

RECOMMENDATIONS

1. Find reasonable cause to believe the Harvard Journal of Law

and Public Policy violated 2 U.S.C. S438(a) (4) by using infor-

mation copied from FEC disclosure documents to solicit sub-

scriptions to the Journal.
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2. Send the attached proposed conciliation agreement and

letter.

//~te Wliam C. Oldaker
General Counsel

ATTACHMENTS

I. Affidavit of E. Spencer Abraham
II. Respondent's Memorandum in Response to RTB Notification
III. Proposed Conciliation Agreement
IV. Letter to Respondent



In The
FEDERAL ELECTION COMMISSSION

In the Matter of the)

Harvard Journal of Law )MURh - 592(78)

and Public Policy)

AFFIDAVIT OF E. SPENCER ABRAiAM

E. SPENCER ABRAHAM, being duly sworn according to law and

authorized to make this affidavit on behalf of the HARVARD JOURNAL OF

LAW AND PUBLIC POLICY does depose and say:

1. 1 am the President of the Harvard Journal of Law and

Public Policy.

2.The Harvard Journal of Law and Public Policy is a non-

profit Massachusetts corporation formed in Massachusetts. Its membership

is comprised of students at Harvard Law School. Its function is the

publication of a journal of ideas. The format of the Journal follows

that of a law review, including articles by outside contributors and

student-written notes and comments. The Journal does not receive

financial support from Harvard University. It is a new publication

without an established list of subscribers. One issue has been printed.

3. To attempt to establish a circulation, the Journal contacted

both by letter and phone the Federal Election Commission in March of 1978

in an effort to obtain a list of donors to the 1976 Presidential Primary

Campaign of Ronald Reagan, which was on file in the public records of the

Commission. The Journal apprised the Commission of the purposes for which

it requested the list. In subsequent discussions between Mr. Abraham and

ATTA CH t1EM T I Ii )
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Mr. Michael Malone of the FEC's public documents section, the Journal

reiterated its purpose for requesting a copy of the Reagan list. Mr.

Malone of the Commission furnished the records to Mr. Thomas Klunzinger

on April 17, 1978. During discussions prior to the obtaining of such

lists Mr. Malone indicated that he felt the use of tie lists for commercial

purposes was in violation of 2 U.S.C. section 438 (a) (4). Mr. Malone

was then informed of the existence of 11 C.F.R. section 104.13. Mr.

Malone was unfamiliar with this provision and made no further comment

with regard to the legality of using the Reagan lists after notification

of the existence of this regulation (a -copy- of the regulation was sent

to Mr. Malone).

4. After the Journal obtained the Reagan list, it mailed letters

to approximately 2,500 of the persons named in the list. The letters

were mailed on the following dates: June 21 - 721; June 27- 675;

June 30 - 550; July 3 - 531.

5. In mld-J4uly, 1978, Mr. Gary Christian of the Enforcement

Division of the Commission called Mr. Abraham and said that the Commi-&,ssion

considered the Journal's mailings to be violations of § 438 (a) (4).

Thereupon the Journal ceased mailing letters to persons named in the

Reagan list since that time.

6. The Journal has an extremely limited budget. It must advertise

if it is to continue in business, but it can afford to advertise only to

a discrete group that is likely to be sympathetic to the Journal's purpose.

In the opinion of the Journal's editors, the Reagan list includes the

names of persons most likely to support the Journal with subscriptions or

contributions.
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I have read the foregoing and it is true to the best of

my knowledge, information and belief.

E. Spencer Abraham
President, Harvard Journal
of Law and Public Policy

Sworn and Subscribed to before me this

.20 th day of September, 1978

19
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In The

FEDERAL ELECTION COMMISSION

In the Matter of the

Harvard Journal of Law MUR - 592(78)

and Public Policy

RESPONSE OF THE JOURNAL TO THEf COM-
MISSION'S NOTICE THAT IT HAS REASON
TO BELIEVE THAT THE JOURNAL MAY HAVE
VIOLATED 2 U.S.C. S 438(a7 4).

Lawrence T. MacNamara, Jr.
888 Sixteenth Street, N.W.
Washington, D.C. 20006
452-6770

Attorney for the Harvard
Journal of Law and Public

September 25, 1978

According to agreement between the Journal and the Commission
this response supersedes the "Preliminary Statement of the
Dispute by the Journal" dated September 18, 1978.

Aic1~xT TI



A.. Facts.

The Harvard Journal of Law and Public Polc is

a new periodical published by a not-for-profit, tax exempt

organization comprised of students at Harvard Law School.

In the one issue its editors have produced, the Journal

follows the law review format of articles from outside

authors supplemented by student-written notes and comments.

It does not support or oppose candidates for election, ex-

pressly or otherwise, or attempt to influence the outcome

of elections in any other way.

Stating that their purpose was to establish a

circulation for the Journal, its editors asked the Com-

mission in the early Spring of 1978 to provide a copy of

the list of donors to the 1976 Presidential Primary Campaign

of Ronald Reagan, on file in the Commission's public records

("Reagan List"). The Commission furnished to the Journal,

in April 1978, a list of some 20,000 names. Thereafter the

the Journal began to mail, in batches of several hundred en-

velopes at a time, a letter that solicited subscriptions and

donations to the Journal. By July 1978, the letter had been

*/ This recitation of facts is supported by the attached affidavit
of E. Spencer Abraham, President of the Journal.

**/ The letter requesting subscriptions and donations was
short and polite. After explaining the objectives of the
Journal, it stated:

"If you wish to subscribe to the
Harvard Journal of Law and Public

(footnote continued)
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sent to approximately 2500 persons named in the Reagan list.

At that time the Commuission informally told the Journal that

it had reason to believe that the Journal's use of the Reagan

list may have violated a section of the Federal Election Cam-

paign Act of 1971 as amended ("Act"), 2 U.s.c. S 438(a) (4),

and as implemented by the Commission's relevant regulation,

11 C.F.R. 5 104.13.- The Journal thereupon ceased using

the list and has not used it since. The Commission's informal

communication was confirmed by a letter of August 3, 1978

from Mr. Oldaker to Mr. Abraham, the President of the Journal

("August 3 letter").

II. Scope of the Dispute.

This dispute concerns the proper interpretation of

the proviso of 2 U.S.C. § 438(a) (4), which states that "any

information copied from such reports and statements [filed

(footnote continued)

Policy, please send the four dollar
subscription fee in the enclosed
self-addressed stamped envelope.
And, if you can, please join the
Journal's Patrons Program by donating
$50 to the cause of academic diversity
and freedom of thought. Since the
Journal is a non-profit making educa-
tional organization, of course, such
contribution will be tax deductible."

~/The Commission submitted 11 C.F.R. 5 104.13 to Congress
on January 11, 1977 and, pursuant to 2 U.S.C. S 438(c), the regu-
lation became effective thirty legislative days thereafter. Thus
11 C.F.R. S 104.13 is the regulation that governs the present
dispute.

U:'
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with the Commission and required to be made available for

public inspection and copying] shall not be sold or utilized

by any person for the purpose of soliciting contributions or

for any commercial purpose." The Journal's position is that

its use of the'Reagan list did not violate any of the elements

of this proscription, and that the Commission acted correctly

in April 1978 when it gave the Journal the Reagan list, with

the apparent understanding that it would be used for the pur-

pose of soliciting contributions to establish the Journal's

circulation.

There appears to be no dispute about whether the

Journal "sold" the Reagan list. The Journal has not done

so. The Commission did not contend in its August 3

letter that the Journal may have violated the Act by "so-

liciting contributions," and the Journal assumes that this

issue is not in dispute in this matter.

*/ In his letter to the Journal of August 3, 1978, Mr. Oldaker
stated that:

"[Tihe use of names obtained from the FEC
reports to solicit subscriptions to a
magazine such as the 'Journal is considered
to be for commercial purposes and prohibited
by the Act."

There is no reference to suspected violations of
the prohibition against soliciting contributions.

3L7
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There is a clear dispute between the Journal and

the Commission as to whether the Journal violated the Act's

proscription against utilizing the list "for any co:,mercial

purpose." The Journal's position, explained in the following

paragraphs, is that it did not violate this proscription or

the proscription against soliciting contributions.

III. Argument.

A. The Plain Meaning of 2 U.S.C. S 431(e)
and 11 C.F.R. S 100.4(a) (1) Permits the
Journal's Solicitation for Donations.

The Journal solicited donations for a purpose that

has nothing to do with political election campaigns. Thus its

solicitations were not included within the proscription in

§ 438(a) (4) against "soliciting contributions." Section 431(e)

states unequivocally that "[wihen used in this subchapter,"

which includes S 438 (a) (4), the definition of "contribution" is

limited to a contribution for the purpose of influencing the

result of a political election campaign. The Commission's

own regulations, at 11 C.F.R. S 100.4(a) (1), properly adopt

the limited definition of the Act. That limited definition is

exclusive, and no special definition of the term "contribution"

applies exclusively to S 438(a) (4). Thus there can be no

question that the proscription against "soliciting contributions"
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in S 438(a) (4) does not extend to the donations that the

Journal solicited. The Commission cannot contravene the

terms of the Act it enforces on the basis of its belief that

it would have been wise for Congress to have defined its terms

differently.

B. The Plain Meaning of 11 C.F.R.
S 104.13 Permits the Activities
by the Journal That Are the Sub-
ject of This Dispute.

"Commercial purpose" is a phrase of broad and un-

certain scope. It is not defined in the Act; nor is it a

term of art with a settled meaning. The Commission's regula-

tions do not define the term, but 11 C.F.R. § 104.13 includes

an exception to the "commercial purpose" proscription. Ac-

cording to that exception, "'any commercial purpose' does

not include the sale of newspapers, magazines, books or other

similar communications, the principal purpose of which is not

to communicate lists or other information obtained from a re-

port filed as noted above." Thus, according to the regulation,

the Act does not proscribe utilization of campaign donor lists

for the purpose of sale of magazines the principal purpose of

which is not to communicate the lists. The activities of the

Journal which precipitated this MUR clearly fit within the

express exception of 11 C.F.R. § 104.13. The Journal is a

periodical similar to a magazine; its principal purpose is not

*1 Moreover, the prohibition against use of donor lists for a
"commercial purpose" does not prohibit requests for donations to
a not-for-profit entity. Whatever the meaning of "commercial
purpose," it does not comprehend gifts.

_X_
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to publish campaign donor lists; and its use of the Reagan

list to invite subscriptions was for the purpose of "sale"

of the Journal. The Journal contends that, for this reason

alone, the Commission lacks reason to believe that the Journal

may have violated the Act by using the list for a "commercial

purpose." The Journal also contends that it was fully justi-

fied in relying on the plain meaning of the Commission's regu-

lations when it determined that the "commercial purpose" pro-

scription would not apply to its activites.

C. The Commission's August 3 Letter
Represents an Invalid Repudiation
of the Plain Meaning of 11 C.F.R.
§ 104.13.

In its August 3 letter, however, the Commission

stated that the Journal's activities were within the "com-

mercial purpose" proscription. The letter must be considered

as representing a substantial change in the Commission's in-

terpretation of § 438(a) (4) that repudiates the plain meaning

of 11 C.F.R. S 104.13. The Commission apparently is harkening

back to a 1972 regulation of the Comptroller General, which

provides:

*1 Regulatory authority under the Act was vested in the Comptroller
General until 1974.
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"No information copied or obtained
from reports and statements shall be
sold or used by any person for the pur-
pose of soliciting contributions or for
any commercial purpose. For purposes
of this subchapter, 'soliciting contri-
butions' means requesting gifts or dona-
tions of money, or anything of value for
any cause or organization -- political,
social, charitable, religious, or other-
wise. For purposes of this subchapter,
'any commercial purpose' means any sale,
trade, or barter of any list of names or
addresses taken from such reports and
statements and surveys or sales promotion
activity. violations of this section are
subject to the criminal penalties provided
in section 311 of the Act." 11 C.F.R.
§ 20.3 (1972)0; 37 Fed. Reg. 6167 (1972).

This regulation purported to proscribe activity of the type

that is at issue in this case, but its proscription of contri-

butions exceeded the scope of the Act, and its definition of

"1commercial purpose"~ conflicted with First Amendment principles

protecting commercial speech, which the Supreme Court has

clarified since 1972. The Commission apparently recognized the

infirmity of the 1972 regulation when, in 1977, it promulgated

the substantially less restrictive provisions of 11 C.F.R.

S 104.13, in supersession of 11 C.F.R. S 20.3 (1972). And the

Journal was certainly justified in assuming that the 1977 regul-

ation represented a substantial change away from the Commission's

interpretation of the Act in the 1972 regulation.. The Com-

mission's present vacillation in the direction of the Comptroller's

1972 regulation is wrong as a matter of administrative procedure,

'T
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proper interpretation of the intent of Congress, and proper

application of First Amendment principles.

D. A Finding That the Journal Violated
the Act Would Be Improper as a
Matter of Administrative Procedure.

Irrespective of the merits of the new interpretation

that the Commission has placed on S 438(a) (4), a finding that

a violation had occurred in this case would be a denial of due

process. While it is proper for an agency to alter its policies

and approaches, e~. Columbia Broadcastinga System, Inc. v.

FCC, 147 U.S. App. D.C. 175, 183 (1971), due process indicates

that sanctions be applied only prospectively. Having funda-

mentally altered its interpretation of § 438(a) (4) in its

August 3 letter, the Commission cannot now expose the Journal

to the possibility of a civil penalty that would attend a find-

ing of violation of the Act, on the basis of the Journal's

actions taken prior to August 3 in good faith reliance on the

*/ In transmitting its proposed general regulations to

Zcongress on January 11, 1977, the Commission did not

indicate that it intended to interpret 11 C.F.R. S 104.13

as merely a restatement of 11. C.F.R. S 20.3 (1972). In

its only relevant comment, the Commission said that 11

C.F.R. S 104.13 "defines commercial use to exclude use in

news media and books. " H. Doc. No. 95-44 at 48. This staterrent is
too cryptic to be helpful in resolving the present issue. But even
if it were more precise, it could not have the effect of

altering the plain meaning of the regulation itself.
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Commission's prior interpretation. In this respect, the

observation of Judge Friendly in NLRB v. majestic Weavin

Co.~, 355 F.2d 854, 860 (2d Cir. 1966), is relevant: "the

[judicial] hackles bristle still more when a financial

penalty is assessed for action that might well have been

avoided if the agency's changed disposition had been earlier

made known . -ei

If the Commission wishes to alter its interpre-

tation of S 438(a) (4), it should do so either in a separate

rulemaking proceeding, or by the crafting in this proceeding

of a rule of prospective application. See, e.g., NLRB v.

Beech-Nut Life Savers, Inc., 406 F.2d 253, 257 (2d Cir. 1968),

cert. denied, 394 U.S. 1012 (1969). Indeed, the Commission's

revision of its interpretation of § 438(a) (4) in a contemplated

enforcement action indicates that its regulations, which it-

presented to Congress as a "readable and practical guide" for

the public, Letter of Hon. Vernon W. Thompson, to Hon. Thomas P.

O'Neill, Jan. 11, 1977, served in fact as a snare for the

Journal. See aee Moser v. United States, 341 U.S. 41 (1951).

E. The Commission's Interpretation of
5 43 8(a) (4) , as Expressed in Its
August 3 Letter, Is Not Mandated
by the Act or Its Legislative History
Because the Journal Is Not a Commercial
organization and ItEs Mailings Did Not
Harass Recipients.

In passing a proscription against use of campaign

filings for "commercial purposes," without defining that term,

-IL
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Congress implicitly gave the Commission broad discretion to

define the term in particular circumstances. Where First Amend-

ment problems are raised by the "commercial purpose" proscription,

the Commission has a duty to define it in a way that preserves

the validity of the Act. For the reasons stated in subsequent para-

graphs, the application of S 438(a) (4) to the Journal indicated

by the Commission in its August 3 letter viol.ates the First

Amendment. Moreover, if the Commx-ssion's interpretation prohibits

use of the donor lists on file at the Commission for an type

of solicitation, that interpretation is overbroad in light of the

First Amendment. It is therefore especially significant that

the Act itself does not require such application or interpre-

tation.

The "commercial purpose" proscription in the proviso

to § 438(a) (4) was added as a floor amendment by Senator Bellman

without discussion in hearings. By contrast, the public dis-

closiire provision to which the proscription was belatedly attached

had been a keystone of the legislative scheme from its inception.

Thus ZIs the fabric of the Act was woven, the assumption of Congress

was that campaign donor lists would be made public without

-1
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restriction,- and the intent of Congress to restrict the use

of information once publicized was at best pale and secondary

in relation to the paramount intent to require public dis-

closure. The attitude of Congress reflected the approach of

earlier campaign disclosure acts, which placed no restriction

~/It was the judgment of Congress that its objectives, the
promotion of honesty and the appearance of honesty in election
campaigns, and the increase in information relevant to voting
decisions, justified disclosure and publicization of donors'
names, even though the result was to invade the donors' privacy
of association and to deter future contributions to a signifi-
cant extent, Buckley v. Valeo, 424 U.S. 1, 68, 83 (1976);
see also id at 237 (dissenting opinion of Burger, C.J.).

** Indeed, the relative insouciance with which Congress
treated its restrictions on the use of public information is
indicated by its failure to provide any restriction on the use
of information filed with state officials. See 2 U.S.C.
S439(b) (3). The absence of such a restrictTin was filled by

the Commission's Advisory Opinion No. AO 1975-124, CCH Fed.
Election Campaign Financing Guide if 5191. Moreover, in l7ight
of the regulatory scheme it had crafted, Congress itself was
doubtful about its ability to control the use of information
in the public domain. When Senator Bellmon, the sponsor of
the floor amendment that became the proviso to S 438(a) (4),
argued for his amendment, the leader of the floor debate of
the Act, Senator Cannonresponded:

"Mr. President, this is certainly a laudable
objective. I do not know how we are going
to prevent it from being done. I think as
long as we are going to make the lists avail-
able, some people are going to use them to
make solicitations. But as far as it can
be made effective, I am willing to accept
the amendment ... "117 Cong. Rec. 30057 (197].).

In stating that, in light of the Act's scheme, the achievement
of Senator Bellmon's objectives could not be guaranteed, Senator
Cannon in effect stated that Congress did not consider those ob-
jectives to be a primary part of the legislative scheme.

aI
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on the use of disclosed lists of contributors once they were

in the public domain. See,, e'.g., 37 Stat. 25, 26 (S 5) (1911).

The floor discussion of Senator Belimon's amendment

is significant. It indicates that his purpose was primarily

to protect contributors from the practice of list-brokering

for profit. Additionally, he intended to protect the privacy

of contributor., from harassment of the sort that would deter

their making future contributions to candidates for political

office. 117 Cong. Rec. 30057-58 (1971). It is the position

of the Journal that it has not committed either of the practices

that disturbed Senator Bellmon.

First, it has not engaged in list-brokering. List

brokering involves collection and dissemination of names for

profit, as distinguished from the use of a list of names with

the hope of producing profitable transactions. Indeed, the

Journal's use of the Reagan list is far removed from either

practice; as a not-for-profit organization, it neither sold

the Reagan list nor used it for profit. Consequently, the

Journal did not use the list for a "cormmercial purpo se," as

Congress intended to define that term.

Second, the Journal's mailing of a solicitation

letter to persons on the Reagan list is not an invasion of

privacy or harassment that will deter future contributions,

*/ The Journal has not engaged in more intrusive forms of
iolicitaion, uch as telephone calls and door-to-door solici-
tation of persons on the donor list. Whether the Commission

(footnote continued)
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for the following reasons. From a general point of view,

householder attitude surveys in 1972 and 1974 by the U.S.

Postal Service show that persons receiving unsolicited mail

do not consider it either an invasion of privacy or harass-

ment. Moreover, unsolicited mailings are a prevalent form

of advertising that, it is reasonable to assume, is directed

with special frequency toward persons sufficiently affluent

to contribute more than $100 to a political candidate. if

campaign contributors are already accustomed to receiving un-

solicited mailings from other sources, it is unreasonable to

assert that the receipt of additional mailings as a result of

their campaign contribution will so annoy them that they will

stop making contributions. With respect to the Journal letter

(f ootnote continued)

would be justified in placing time, place or manner restraints
on telephone or door-to-door solicitations using campaign donor
lists is therefore a question that is not comprehended by this
dispute.

*/The persons surveyed in 1974 stated that 66% of the u,-Lsolic'ited
mailings they had received were "the kind of information that.
like to receive"~ or "interesting and enjoyable, but not especially
useful to me.", In 1972 the figure was 64%. In 1974, 20% of
the mailings were described as "neither interesting, enjoyable
nor useful." In 1972 the figure was 21%. In both survey years,
only 4% of the mailings were described as "objectionable." No
opinion or no answer was given regarding 10% of the mailings in
1974 and 11% of the mailings in 1972. U.S. Postal Service, Office
of Public Information, "The Household Advertising Mailstream" 1972
and 1974, ifr~rne in B. Rodriguez, "Fact Book on Direct Response
Marketing"(98 at 5.

**/ In B. Rodriguez, "Fact Book on Direct Response Marketing"
TT978) at 7, it is stated that persons with "higher incmne" tend
to receive an above-average number of pieces of unsolicited mail.

-ILL
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in particular, there are strong reasons for assuming that their

message would be even more favorably received by the persons

on the Reagan list than average unsolicited mailings are

received by the average householder. The Journal's letter

both informed recipients of the existence of the Journal and

asked for subscriptions and donations. Most Reagan supporters

would be interested to learn about the existence and objectives

of the Journal even if they did not subscribe or donate to it.

Additionally, the content and form of the Journal's letter was

inoffensive, and its format -- a letter in an envelope -- meant

that it could be readily discarded if unwanted.

Thus, the Act, as illuminated by its legislative

history, does not require the interpretation expressed by the

Commission in its August 3 letter.

F. The Commission's August 3 Interpre-
tation of S 438(a) (4), as It Is Pro-
posed to Be Applied to the Journal,
Violates the First Amendment.

A finding by the Commission that the Journal violated

S438 (a) (4) by soliciting subscriptions or donations would construe

the section in a way that violates the First Amendment. The First

Amendment value at stake here is protection of commercial speech. The

*1 2 U.S.C. § 438(a) (4) and 11 C.F.R. 104.13 do not on their face
proscribe, and therefore do not raise an issue concerning, the use
of lists of donors to the campaign of one candidate by other candidates
for the purpose of soliciting votes or work from individuals. The Act

(footnote continued)

JILL
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relevant principles were declared by the Supreme Court in

Virginia State Board of Pharmacy v. Virginia Citizens Consumer

Council, Inc., 425 U.S. 748 (1976). The Virginia Pharmacy

decision makes it clear that the First Amendment protects

commercial speech in the form of a proposal of a commercial

transaction, even though "the advertiser's interest is a purely

economic one." Id. at 762. According to the Court:

"Advertising, however tasteless
and excessive it sometimes may seem,
is nonetheless dissemination of
information as to who is producing
and selling what product, for what
reason, and at what price. So long
as we preserve a predominantly free
enterprise economy, the allocation of
our resources in large measure will
be made through numerous private
economic decisions. It is a matter
of public interest that those decisions,
in the aggregate, be intelligent and
well informed. To this end, the free
flow of commercial information is
indispensable." Id. at 765.

The Journal's solicitation of subscriptions fits this standard

for First Amendment protection; moreover, the facts that the

(footnote continued)

and regulation do prohibit a candidate's use of donor lists to
solicit contributions. The question whether this prohibition is
consonant with the First Amendment's protection of speech, and
the corollary right effectively to participate in the electoral
process, however, is not raised by the facts of the present con-
troversy. That the Journal is a printed periodical and a forum
f or discussion of ideas-implicates the First Amendment's protec-
tion of the press, but freedom of the press is not the primary
element of the Journal's position.

_Mi
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journal's solicitation was for the purpose of giving notice

of the existence of a medium for discussion of ideas, and

that its impetus was education, not profits, strengthen the

protection afforded by the First Amendment.

Moreover, the First Amendment requires access to

the mails for the transmission of inoffensive communications.

"[T"Ihe use of the mails is almost as much a part of free speech

as the right to use our tongues . "United States ex rel.

Milwaukee Social Democratic Publishin Co. v. Burleson,

255 U.S. 407, 437 (1921) (Holmes, J. dissenting), quoted with

approyal, Blount v. Rizzi, 400 U.S. 410, 416 (1971). See also

Taylor v. Sterrett, 532 F.2d 462, 480 (5th Cir. 1976). The

mails, of coursed are the medium of communication used by the

Journal.

However the Commission' s burden of justifying its

proscription of the Journal's activities is defined, the

Commission cannot meet it. The Journal has strong grounds

for contending that the Commission's prohibition of its use

of the Reagan list effectively denies the Journal all comimunication.

The Journal's meager budget permits only a small amount of adver-

tising directed toward a discrete group likely to support the

Journal':s purposes. In the opinion of the Journal's editors,

the Reagan list includes the persons who are most likely to

subscribe or make a donation. Thus, the Commission's prohibition

squelches the only economically feasible form of commercial speech,

,3Th
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which in turn will force the Journal to close down. In

Linmark Associates, Inc.. v. Township of Willingboro, 431 U.S.

85 (1977) (8-0 decision), the Court stated that whether "sellers

realistically are relegated", by a proscription against one

form of speech, to alternatives that are "more cost(lyl," in-

volve "less autonomy," "are less likely to reach persons not

deliberately seeking sales information," or are "less effective

media" determine whether the alternatives are "satisfactory"

and therefore whether the existence of the alternatives is a

persuasive basis for sustaining the proscription. Id. at 93.

In the present case, there is no realistic alternative

method of communication open to the Journal if mail solicitation

of the persons on the Reagan list is prohibited. Thus, it is

at least arguable that the Commission must meet the heavy burden

of showing that a compelling public interest justifies its

prohibition, because the effect of the prohibition is to prevent

speech.**

Indulging the assumption, however, that if the Journal

is denied use of the Reagan list, other means of commercial speech

will realistically remain open to it, the Commission's prohibition

of the Journal's solicitation of persons by means of the Reagan

list might be characterized as a restriction on the manner of its

speech. The Commission may im~pose reasonable time, place and manner

*The Journal receives no financial support from Harvard University.

*/"After Virginia Pharmacy Bd. it is clear that commercial
speech cannot be banned because of an unsubstantiated helief
that its impact is 'detrimental'." Linm ark Associates, Inc.
v. Township of Willingboro, 431 U.S. 92 n.6. (1977) (emphasis added).

-TL
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restrictions on the exercise of speech, provided that the

restriction is "narrowly tailored to further the [government'Is]

legitimate interest." Grayned v. City of Rockford, 408 U.S. 104,

116-17 (1972). But the First Amendment requ~ires that the Commission

justify its prohibition. Thus, even if the interpretation

of S 438(a) (4) announced in the Commission's August 3 letter

is a restraint on only the manner of speech, the Commission

must nonetheless show that its interpretation of § 438(a) (4) "is

needed to assure" a legitimate governmental interest. Linmark

Associates, Inc. v. Township of 1Willingboro,, supra, 431 U.S. at 95.

The Journal contends that the Commission's interpretation is not

necessary for that purpose.

The only governmental interest that is asserted in

the legislative history of the Act as the basis for its "Com-

mercial purpose" proscription is protection of election cam-

paign contributors from harassment of the sort that will signi-

ficantly deter their contribution to future campaigns. It

may be assumed that this interest is legitimate and substantial.

But the Commission must show clearly that its proscription of

inoffensive mail solicitations furthers this interest.

*/ That justification cannot be simply that "ample alternate
channels of communication," Virginia State Board of Pharmacy
v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748, 771
(1976), remain available to the Journal. "Restraint on expres-
sion may not generally be justified by the fact that there may
be other times, places or circumstances available for such ex-
pression." Minarcini v. Strongsville City School Dist., 541
F.2d 577, 582 (6th Cir. 1976). See also Linmark Associates, Inc.
v. Township of Willingboro, 431 U.S.~3 93 (1977); Southeastern
Promotions, Ltd. v. Conrad, 420 U.S. 546, 556 (1975); Kleindeinst
v. Mandel, 408 U.S. 753, 765 (1972).

'IL
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The Journal contends that the Commission cannot make

this showing for the reasons stated in section E of its

argument, supra at pages 12-14. Therefore it cannot justify

its proscription against the inoffensive mail solicitation

of persons named in a donor list on file at the Commission

by a tax-exempt, non-commercial organization not involved

in influencing the outcome of political campaigns.

In contrast with the legitimate governmental in-

terest in protecting contributors from harassment that will

deter future contributions, two putative "interests" are not

legitimate and therefore cannot justify abridgment of the

First Amendment interests of the Journal and its addressees.

First, the government has no legitimate interest in pater-

nalistically insulating the public from advertising messages

in order to minimize the possibility of annoyance. As the

Supreme Court stated in the Virginia Pharmacy case, supra,

425 U.S. at 770, the First Amendment requires that govern-

ment:

*Additionally, if the Journal's position regarding Congress'
aefinition of "contributions" (see subsection A of this argu-
ment) is correct, it is clearly proper for the Journal to solicit
donations from the persons named on the Reagan list. Consequently,
there can be no justification for prohibiting the solicitation of
subscriptions. Surely it is not likely that the recipients of
a letter from the Journal will be deterred from making future
campaign contributions simply because a solicitation of a
subscription has been added to the solicitation of a donation.
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"lassume that this (advertisement]
information is not in itself harm-
ful, that people will perceive
their own best interests if only
they are well enough informed,
and the best means to that end
is to open the channels of com-
munication rather than to close
them."

Furthermore, in Cohen v. California, 403 U.S. 15, 21 (1971),

the-Court stated:

"The ability of government, con-
sonant with the Constitution,
to shut off discourse solely to
protect others from hearing it
is . . . dependent upon a show-
ing that substantial privacy
interests are being invaded in
an essentially intolerable man-
ner." (Emphasis added.)

Indeed, the assumption is that the public has an interest

in receiving -- indeed, a right to receive -- advertising.

Virginia Pharmacy, supra, 425 U.S. at 757.

It is true that when communications are mailed

to a residence, the householder's privacy interests must

be considered along with the interests of mailer and

householder in communication by mail. A householder has the

right to exclude offensive mail from his home. Rowan v.

Post Office Department, 397 U.S. 728 (1970). But the Court

and Congress have made it clear that the decision as to what

shall be deemed offensive and therefore excluded from an

individual's home is to be made by the individual himself,
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id. at 736; see al1so Martin v. City of Struthers, 319 U.S.

141, 144 (1943),not by a government agency sitting "astride

the flow of mail." Lamont v. Postmaster General,, 381 U.S.

301, 306 (1965). The statutory mechanism for such exclusion

exists in 39 U.S.C. S 3008 (1976). Moreoverithe businesses

that are the primary users of unsolicited mail advertising

operate a centralized "Mail Preference Service" that invites

persons who receive their mail to ask that their names be re-

moved from active solicitation lists.

Second, there is no legitimate interest in pro-

tecting the proprietary interest of candidates in donor

lists filed with the Commission. The assertion of such an

interest follows an assumption that if the public may use

campaign donor lists filed with the Commission for solici-

tations, the value of those lists to candidates will be

dissipated. But this assumption, even if it is accurate,

*/ while the statute refers only to mail that is Ierotically
agrousing or sexually provocative," in practice "the power of
the householder under the statute is unlimited; he may prohibit
the mailing [to himself] of a dry goods catalog because he ob-
jects to the contents . . . ." Rowan v. Post office Departnrt,
397 U.S. 728, 737 (1970).

*/This voluntary approach was recommended by the Privacy Pro-
tection Study Commission in its 1976 Report to Congress. In-
terestingly, "[(clonsumer response to MPS [Mail Preference
Service] has yielded more requests to get on than off mailing
lists." B. Rodriguez, "Fact Book on Direct Response Marketing"
(1978) at 9.

***/ The rationale behind this assumption is apparently as follows:
temore frequently the persons on a mailing list are solicited,

the less likely it is that they will respond to a particular solici-
tation; in other words, the more a list is used, the less effec-
tive it becomes.-
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cannot support the Commission's position. The legislative

history of the Act affords no basis for the Commtission's

assertion of a mandate to protect such an "interest." In

adopting the proviso to S 438(a) (4), Congress adverted only

to the objective of protecting contributors from harassment.

There is no mention of an objective of protecting candidates'

interests in maximizing the effectiveness of their campaign

donor lists for their future use or for sale or loan to other

persons.

There is a more fundamental flaw in the assertion

of this putative "interest." At bottom,. it must be justi-

ified by the rationale that additional solicitations by the

public will cause persons on candidates' donor lists to direct

some of their money and loyalty to new causes. But the pro-

hibition of this effect is not a legitimate governmental in-

terest. The Commission cannot stifle the free flow of truth-

ful and inoffensive information because it assumes that re-

cipients will act directly and lawfully on that information to

their detriment or to that of the general public.- Such a

*/ In the Linmark case, the Court concluded that the regulatory
iproscription was based on the "content" of the communications
at issue because the Township "fears their 'primary' effect --
that they will cause those receiving the information to act upon
it."s "The [Township] Council has souqht to restrict the free
flow of these data because it fears that otherwise [the recipi-
ents of the data] will make decisions inimical to what the
Council views as the [recipients'] self-interest and the corpor-
ate interest of the township. . . ." The Court characterized
the "constitutional defect" in such a regulation as "basic.n
431 U.S. at 94, 96.
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rationale involves a prohibition of speech on the basis of

its content, the most suspect type of restraint on First Amend-

ment rights.

Finally, the interpretation that the Commission

adopted in its August 3 letter is not necessary to protect

the government's legitimate interest in assuring the proper

use of public records. If the Commission asserts such an

interest, the assertion cannot strengthen the Comission' s

position. Such an assertion would simply beg the question

of what constitutes proper use of the campaign donor lists

on file with the Commission. Statutes other than the Act

itself do not answer this question; and reference to the

Act itself raises the questions of proper interpretation of

§438(a) (4) in light of its legislative history and the limi-

tations of the First Amendment, which have already been dis-

cussed in this brief.

*/ Statutes relating to the disclosure of information, such as

'Ehe Privacy Act, 5 U.S.C0 5 552a, the exemptions to the Freedom
of Information Act, 5 U.S.C. S 552(b), and the criminal proscrip-

tion of disclosure by officials of confidential information, 18

U.S.C. 5 1905, are not relevant to the duties of the Commission
with respect to the campaign donor lists in its files, because
these lists are not secret or confidential. Congress has required
that they be disclosed to the public. The present dispute about

the meaning of § 438(a) (4) concerns the ways in which the public
may use lists already in the public domain.

21
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For the foregoing reasons, the Commission has not

shown and cannot show that its new interpretation of S 438

(a)(4), which abridges First Amendment rights, is necessary to

protect a compelling, or even a legiti'nate, governmental

interest, or that its interpretation involves a proscription

of a manner of speech that is narrowly tailored to further such

an interest.

IV. Conclusion.

The Journal respectfully submits that the plain

meaning of the Act and the regulations promulgated by the

Commission for its implementation, the legislative history of

the Act principles of due process, and First %mendment prin-

ciples require the conclusion that the Journal has not

violated S 438(a) (4) of the Act as that section must be con-

strued, and that the Commission lacks the authority to prohibit

the Journal's mail solicitation of the persons whose names

appear on the Reagan list for the purpose of establishing its

circulation.

Respectfully submitted,

Lawrence T. MacNamara, Jr.
888 Sixteenth Street, N.W.
Washington, D.C. 20006

Attorney for the Harvard
Journal of Law aniTPublic
Poli1 -c"y
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BEFORE THE FEDERAL ELECTION COMMISSION

November 6, 1978

In the Matter of)

Harvard Journal of Law )MUR 592 (78)
and Public Pl~

CONCILIATION AGREEMENT

This matter having been initiated by the Federal Election

Commission ("Commission") in the normal course, of carrying out

its supervisory responsibilities and reasonable cause to believe

having been found that the Harvard Journal of Law and Public

Policy ("Respondent") violated the provisions of 2 U.S.C. S438(a)

(4);

NOW, THEREFORE, the Commission and Respondent having duly

entered into conciliation as provided for in 2 U.S.C. S437g(a) (5),

do hereby agree as follows:

1. The Commission has jurisdiction over the Respondent and the

subject matter of this proceeding.

2. Respondent has had a reasonable opportunity to demonstrate

that no action should be taken in this matter.

3. Respondent is a non-profit Massachusetts corporation made up

of students at Harvard Law School which publishes a law review

entitled Harvard Journal of Law and Public Polc ("Journal").

4. On April 17, 1978, Respondent obtained from the Public Disclosure

Division of the Federal Election Commission copies of disclosure

reports filed by the Citizens for Reagan Committee ("Reagan

Reports") and stated its intention to use these reports to compile

a mailing list to solicit subscriptions to its publication.

TrC 0HEPNTJL( ~f
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5. That the Reagan Reports contained the names of approximately

25,000 contributors to the 1976 presidential election campaign

of Governor Ronald Reagan.

6. That Respondent compiled a mailing list from the information

contained in the disclosure reports and mailed letters

soliciting subscriptions to the Journal to approximately

2,500 persons on the following dates and in the following

amounts: June 21, 1978 -- 721; June 27, 1978 -- 675; June 30,

1978 -- 550; July 3, 1978 -- 531.

7. That Respondent compiled the mailing list and conducted the

above mailings in reliance on its interpretation of 11 C.F.R.

§104.13 which states in part that "'any commercial purpose'

does not include the sale of newspapers, magazines, books or

similar communications, the principal purpose of which is

not to communicate lists or other information obtained from

a report filed as noted above."

8. That upon being informed on July 10, 1978 by a Commission

staff member that the exemption contained in 11 C.F.R. S104.13

did not extend to the use of Commission disclosure reports

to solicit subscriptions to a magazine, Respondent agreed to

desist from further mailings pending the Commission's resolution

of this matter.

9. Having considered Respondent's legal arguments, the Commission

determined that Respondent's use of the Reagan Reports to

solicit subscriptions to the Journal constituted use of

Commission disclosure reports for a commercial purpose in violation

of 2 U.S.C. S438(a) (4).
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10. Respondent will desist from using the mailing list made up

of contributors in the Reagan Reports to solicit subscriptions

to the Journal and will not use information in disclosure

reports filed with the Commission to solicit subscriptions

to the Journal or for any other commercial purpose in the

future.

11. This conciliation agreement, unless violated, shall constitute

a complete bar to any further action by the Commission against

Respondent with regard to the matters set forth in this Agree-

ment.

12. The commission, on the request of anyone filing a complaint

under 2 U.S.C. S437g(a) (1) concerning matters at issue in

this Agreement, or on its own motion, may review compliance

with this Agreement. If the Commission believes that this

Agreement or any requirement thereof has been violated, it

may institute a civil action for relief in the United States

District Court for the District of Columbia.

13. This Agreement shall become effective as of the date that

both parties have executed the same and the Commission has

approved the entire Agreement.

Date William C. Oldaker
General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463
(202) 523-4143

Date E. Spencer Abraham
President
Harvard Journal of Law and

Public Policy
223 Langdell Hall
Harvard Law School
Cambridge, Massachusetts 02138
(617) 495-3105

IUx2I1-c 3)



FEDERAL ELECTION COMMISSION
1325 K SiRIL I NW,
WASHINGTONDC1 20463

risAf 0

CERTIFIED MAIL
RETRNRECEIPT REQUESTED

Mr. E. Spencer Abraham, President
Harvard Journal of Law and Public

Policy
223 Langdell Hall
Harvard Law Schcol
Cambridge, Massachusetts 02138

Re: MUR 592(78)

Dear Mr. Abraham:

On ,1978, the Commission determined
that there was reasonable cause to believe that the Harvard
Journal of Law and Public Policy ("Journal") violated S38
(a) (4) of the F-e-ral Election Campaign Act of 1971, as amended.

Specifically, the Commission found reasonable cause to
believe that the Journal used information copied from
Commission disclosure reports to compile a mailing list to
solicit subscriptions to the Journal in violation of the
prohibition against the use of i-formation copied from
F.E.C. reports for commercial purposes contained in 2 U.S.C.
§438 (a) (4).

The Commission has a duty to attempt to correct such
violations for a period of 30 days by informal methods of
conference, conciliation and persuasion, and by entering
into a conciliation agreement (2 U.S.C. S437g(a) (5) (B)).
If we are unable to reach an agreement during that period,
the Commission may, upon a finding of probable cause to
believe a violation has occurred, institute a civil suit
in United States District Court and seek payment of a civil
penalty not in excess of $5,000.

1ITTACdt1EmTZ ( 42)
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We enclose a conciliation agreement that this office is
prepared to recommend to the Commission in settlement of this
matter. If you agree with the provisions of the enclosed
conciliation agreement, please sign and return it to the
Commission within ten days. I will then recommend that the
Commission approve the agreement.

If you have any questions or suggestions for changes in
the enclosed agreement, please contact Gary Christian, the
staff member assigned to this matter, at (202) 523-4039.

Sincerely,

William C. Oldaker
General Counsel

Enclosure

cc: Lawrence T. MacNamara, Jr., Esquire
Covington and Burling
888 Sixteenth Street, N.W.
Washington, D.C. 20006

I(2-Fz
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BEFORE THE FEDERAL ELECTION COMMISSION

November 6, 1978

In the Matter of)

Harvard Journal of Law )MUR 592 (78)
and Public Pfol-r-y

CONCILIATION AGREEMENT

This matter having been initiated by the Federal Election

Commission ("Commission") in the normal course of carrying out

its supervisory responsibilities and reasonable cause to believe

having been found that the Harvard Journal of Law and Public

Policy ("Respondent") violated the provisions of 2 U.S.C. S438(a)

(4);

NOW, THEREFORE, the Commission and Respondent having duly

entered into conciliation as provided for in 2 U.S.C. S437g(a) (5),

do hereby agree as follows:

1. The Commission has jurisdiction over the Respondent and the

subject matter of this proceeding.

2. Respondent has had a reasonable opportunity to demonstrate

that no action should be taken in this matter.

3. Respondent is a non-profit Massachusetts corporation made up

of students at Harvard Law School which publishes a law review

entitled Harvard Journal of Law and Public Policy ("Journal").

4. On April 17, 1978, Respondent obtained from the Public Disclosure

Division of the Federal Election Commission copies of disclosure

reports filed by the Citizens for Reagan Committee ("Reagan

Reports") and stated its intention to use these reports to compile

a mailing list to solicit subscriptions to its publication.
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5. That the Reagan Reports contained the names of approximately

25,000 contributors to the 1976 presidential election campaign

of Governor Ronald Reagan.

6. That Respondent compiled a mailing list from the information

contained in the disclosure reports and mailed letters

soliciting subscriptions to the Journal to approximately

2,500 persons on the following dates and in the following

amounts: June 21, 1978 -- 721; June 27, 1978 -- 675; June 30,

1978 -- 550; July 3, 1978 -- 531.

7. That Respondent compiled the mailing list and conducted the

above mailings in reliance on its interpretation of 11 C.F.R.

S104.13 which states in part that "'any commercial purpose'

does not include the sale of newspapers, magazines, books or

similar communications, the principal purpose of which is

not to communicate lists or other information obtained from

a report filed as noted above."

8. That upon being informed on July 10, 1978 by a Commission

staff member that the exemption contained in 11 C.F.R. S104.13

did not extend to the use of Commission disclosure reports

to solicit subscriptions to a magazine, Respondent agreed to

desist from further mailings pending the Commission's resolution

of this matter.

9. Having considered Respondent's legal arguments, the Commission

determined that Respondent's use of the Reagan Reports to

solicit subscriptions to the Journal constituted use of

Commission disclosure reports for ai commercial purpose in violation

of 2 U.S.C. §438(a) (4).



10. Respondent will desist from using the mailing list made up

of contributors in the Reagan Reports to solicit subscriptions

to the Journal and will not use information in disclosure

reports filed with the Commission to solicit subscriptions

to the Journal or for any other commercial purpose in the

future.

11. This conciliation agreement, unless violated, shall constitute

a complete bar to any further action by the Commission against

Respondent with regard to the matters set forth in this Agree-

ment.

12. The Commission, on the request of anyone filing a complaint

under 2 U.S.C. §437g(a) (1) concerning matters at issue in

this Agreement, or on its own motion, may review compliance

with this Agreement. If the Commission believes that this

Agreement or any requirement thereof has been violated, it

may institute a civil action for relief in the United States

District Court for the District of Columbia.

13. This Agreement shall become effective as of the date that

both parties have executed the same and the Commission has

approved the entire Agreement.

Date William C. Oldaker
General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463
(202) 523-4143

Date E. Spencer Abraham
President
Harvard Journal of Law and

Public Policy
223 Langdell Hall
Harvard Law School
Cambridge, Massachusetts 02138
(617) 495-3105
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1325 K STR[ET NW
WASHING 1ON, D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. E. Spencer Abraham, President
Harvard Journal of Law and Public

Policy
223 Langdell Hall
Harvard Law School
Cambridge, Massachusetts 02138

Re:, MUR 592(78)

Dear Mr. Abraham:

On , 1978, the Commission determined
that there was reasonable cause to believe that the Harvard
Journal of Law and Public Policy ("Journal") violated S438
(a) (4) oY-the Feideral Election Campaign Act of 1971, as amended.

Specifically, the Commission found reasonable cause to
believe that the Journal used information copied from
Commission disclosure reports to compile a mailing list to
solicit subscriptions to the Journal in violation of the
prohibition against the use of information copied from
F.E.C. reports for commercial purposes contained in 2 U.S.C.
S438 (a) (4).

The Commission has a duty to attempt to correct such
violations for a period of 30 days by informal methods of
conference, conciliation and persuasion, and by entering
into a conciliation agreement (2 U.S.C. S437g(a) (5) (B)).
If we are unable to reach an agreement during that period,
the Commission may, upon a finding of probable cause to
believe a violation has occurred, institute a civil suit
in United States District Court and seek payment of a civil
penalty not in excess of $5,000.

FEDERAL ELECTION COMMISSION
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We enclose a conciliation agreement that this office is
prepared to recommend to the Commission in settlement of this
matter. If you agree with the provisions of the enclosed
conciliation agreement, please sign and return it to the
Commission within ten days. I will then recommend that the
Commission approve the agreement.

If you have any questions or suggestions for changes in
the enclosed agreement, please contact Gary Christian, the
staff member assigned to this matter, at (202) 523-4039.

Sincerely,

William C. Oldaker

General Counsel

Enclosure

CC: Lawrence T. MacNamara, Jr., Esquire
Covington and Burling

ilia~i888 Sixteenth Street, N.W.
Washington, D.C. 20006



FEDERAL ELECTION COMMISSION
1325 K STREET N.W,
WASHING TON,11C. 20463

MEMORANDUM TO

FROM:

DATE:

SUBJECT:

CHARLES STEELE&

MARJORIE W. EMMONS

OCTOBER 10, 1978

MUR 592 - Interim Report dated 9-29-78
Signed: 10-5-78; Received in
OCS: 10-6-78, 11:45

The above-named document was circulated on a 24

hour no-objection basis at 5:15, October 6, 1978.

The Commission Secretary's Office has received

no objections to the Interim Report as of 5:15 this date.
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oFFIC OF THE~
BEFORE THE FEDERAL ELECTION COMMISSIN.

September 29,1 Q'ei All: 4 U

In the Matter of)
MUR 592 (78)

Harvard Journal of Law)
and Public Policy)

INTERIM REPORT

Respondent's counsel has filed a 24 page Response to

the Commission's notification of reason to believe respondent

violated the Act as well as an Affidavit giving the facts of

the matter sworn to by respondent's President, Mr. E. Spencer

Abraham. The Response raises several legal objections to the

Commission's taking further action against respondent. We

are currently preparing our analysis of respondent's arguments

and will report more fully to the Commission when this is

completed.

0 0

t Datd William C. Oldaker
General Counsel



COVINGTON &BURLING
888 SIXTEENTH STREET, N. W.

WASHINGTON. D. C. woo.

TELEPHO0NE TWX: 710-082-0006

(202) 482-6000 yggg.Ax ,es-6es

WRIWS OI01tCT CIAL NUMOIN CABLE: COVLING

(202) 452-6770

September 25, 1978

HAND DELIVERED

Mr. Gary Christian
Enforcement Div is ion
Federal Election Comission
Fourth Floor
1325 K Street, N.W.
Washington, D.C. 20463

Re: Harvard Journal of Law and Public Policy
MUR - 592(78)

Dear Mr. Christian:

The original copy of the affidavit of E. Spencer
Abraham was omitted from today's filing. I have enclosed
it with this note. I also noticed an error on page 12 of
the Response that I sent you earlier today. I have attached
three copies of the corrected version of page 12. Could
you please substitute the corrected page for the original
page?

Sincerely,

Lawrence T. MacNamarap Jr.

LTM/ jab
Enclosures



In The
FEDERAL ELECTION COMMISSS10ON

In the Matter of the)

Harvard Journal of Law )MUR - 592(78)

and Public Policy)

AFFIDAVIT OF E. SPENCER ABRAHAM

E. SPENCER ABRAHAM, being duly sworn according to law and

authorized to make this affidavit on behalf of the HARVARD JOURNAL OF

LAW AND PUBLIC POLICY does depose and say:

1. I am the President of the Harvard Journal of Law and

Public Policy.

2. The Harvard Journal of Law and Public Policy is a non-

profit Massachusetts corporation formed in Massachusetts. Its membership

is comprised of students at Harvard Law School. Its function is the

publication of a journal of ideas. The format of the Journal follows

that of a law review, including articles by outside contributors and

student-written notes and comments. The Journal does not receive

financial support from Harvard University. It is a new publication

without an established list of subscribers. One issue has been printed.

3. To attempt to establish a circulation, the Journal contacted

both by letter and phone the Federal Election Commission in March of 1978

in an effort to obtain a list of donors to the 1976 Presidential Primary

Campaign of Ronald Reagan, which was on file in the public records of the

Commission. The Journal apprised the Commnission of the purposes for which

it requested the list. In subsequent discussions between Mr. Abraham and
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Mr. Michael Malone of the FEC's public documents section, the Journal

reiterated its purpose for requesting a copy of the Reagan list. Mr.

Malone of the Commission furnished the records to Mr. Thomas Klunzinger

on April 17, 1978. During discussions prior to the obtaining of such

lists Mr. Malone indicated that he felt the use of die lists for commercial

purposes was in violation of 2 U.S.C. section 438 (a) (4). Mr. Malone

was then informed of the existence of 11 C.F.R. section 104.13. Mr.

Malone was unfamiliar with this provision and made no further comment

with regard to the legality of using the Reagan lists after notification

of the existence of this regulation (a mopy, of the regulation was sent

to Mr. Malone).

4. After the Journal obtained the Reagan list, it mailed letters

to approximately 2,500 of the persons named in the list. The letters

were mailed on the following dates: June 21 - 721; June 27- 675;

June 30 - 550; July 3 - 531.

5. In. mid-July , 1978, Mr. Gary Christian of the Enforcement

Division of the Commission called Mr. Abraham and said that the Commission

considered the Journal's mailings to be violations of § 438 (a) (4).

Thereupon the Journal ceased mailing letters to persons named in the

Reagan list since that time.

6. The Journal has an extremely limited budget. It must advertise

if it is to continue in business, but it can afford to advertise only to

a discrete group that is likely to be sympathetic to the Journal's purpose.

In the opinion of the Journal's editors, the Reagan list includes the

names of persons most likely to support the Journal with subscriptions or

contributions.



I have read the foregoing and it is true to the best of

my knowledge, information and belief.

E. Spencer Abraham
President, ' ar~iard Journal
of Law and PubicPoicy

Sworn and Subscribed to before me this

420th day of September, 1978

NotaryPu cto
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on the use of disclosed lists of contributors once they were

in the public domain. See, e .g., 37 Stat. 25, 26 (S 5) (1911).

The floor discussion of Senator Bellmon's amendment

is significant. It indicates that his purpose was primarily

to protect contributors from the practice of list-brokering

for profit. Additionally, he intended to protect the privacy

of contributors from harassment of the sort that would deter

their making future contributions to candidates for political

office. 117 Cong. Rec. 30057-58 (1971). It is the position

of the Journal that it has not committed either of the practices

that disturbed Senator Beilmon.

First, it has not engaged in list-brokering. List

brokering involves collection and dissemination of names f or

profit, as distinguished from the use of a list of names with

the hope of producing profitable transactions. Indeed, the

Journal's use of the Reagan list is far removed from either

practice; as a not-for-profit organization, it neither sold

the Reagan list nor used it for profit. Consequently, the

Journal did not use the list for a "commercial purpose," as

Congress intended to define that term.

Second, the Journal's mailing of a solicitation

letter to persons on the Reagan list is not an invasion of

privacy or harassment that will deter future contributions,

*/ The Journal has not engaged in more intrusive forms of
solicitation, such as telephone calls and door-to-door solici-
tation of persons on the donor list. Whether the Commission

(footnote continued)
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In The

FEDERAL ELECTION COMMISSION

In the Matter of the

Harvard Journal of Law MUR --592(78)

and Public Policy

RESPONSE OF THE JOURNAL TO THlE COM-
MISSION'S NOTICE THAT IT HAS REASON
TO BELIEVE THAT THE JOURNAL MAY HAVE
VIOLATED 2 U.S.C. S 438(a) (4).

Lawrence T. MacNamnara, Jr.
888 Sixteenth Street, N.W.
Washington, D.C. 20006
452-6770

Attorney for the Harvard
Journal of Law and Public

September 25, 1978

According to agreement between the Journal and the Commission
this response supersedes the "Preliminary Statement of the
Dispute by the Journal" dated September 18, 1978.



I. Facts.

The Harvard Journal of Law and Public Polc is

a new periodical published by a not-for-profit, tax exempt

organization comprised of students at Harvard Law School.

In the one issue its editors have produced, the Journal

follows the law review format of articles from outside

authors supplemented by student-written notes and comments.

It does not support or oppose candidates for election, ex-

pressly or otherwise, or attempt to influence the outcome

of elections in any other way.

stating that their purpose was to establish a

circulation for the Journal, its editors asked the Com-

mission in the early Spring of 1978 to provide a copy of

the list of donors to the 1976 Presidenitial Primary Campaign

of Ronald Reagan, on file in the Commission's public records

("Reagan List"). The Commission furnished to the Journal,

in April 1978, a list of some 20,000 names. Thereafter the

the Journal began to mail, in batches of several hundred en-

velopes at a time, a letter that solicited subscriptions and

donations to the Journal. By July 1978, the letter had been

*/ This recitation of facts is supported by the attached affidavit
of E. Spencer Abrahan, nresident of the Journal.

**/ The letter requesting subscriptions and donations was
short and polite. After explaining the objectives of the
Journal , it stated:

"If you wish to subscribe to the
Harvard Journal of Law and Public

(f ootnote continued)
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sent to approximately 2500 persons named in the Reagan list.

At that time the Commission informally told the Journal that

it had reason to believe that the Journal's use of the Reagan

list may have violated a section of the Federal Election Cam-

paign Act of 1971 as amended ("Act"), 2 U.S.C. S 438(a) (4),,

and as implemented by the Commission's relevant regulation,

11 C.F.R. S 104.13. The Journal thereupon ceased using

the list and has not used it since.* The Commission's informal

communication was confirmed by a letter of August 3, 1978

from Mr. Oldaker to Mr. Abraham, the President of the Journal

("August 3 letter").

II. Scope of the Dispute.

This dispute concerns the proper interpretation of

the proviso of 2 U.S.C. § 438(a) (4), which states that "any

information copied from such reports and statements (filed

(footnote continued)

Policy, please send the four dollar
subscription fee in the enclosed
self-addressed stamped envelope.
And, if you can, please join the
Journal's Patrons Program by donating
$50 to the cause of academic diversity
and freedom of thought. Since the
Journal is a non-profit making educa-
tional organization, of course, such
contribution will be tax deductible."

*/The Commission submitted 11 C.F.R. S 104.13 to Congress
on January 11, 1977 and, pursuant to 2 U.S.C. S 438(c), the regu-
lation became effective thirty legislative days thereafter. Thus
11 C.F.R. S 104.13 is the regulation that governs the present
dispute.
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with the Commission and required to be made available for

public inspection and copying] shall not be sold or utilized

by any person for the purpose of soliciting contributions or

for any commercial purpose." The Journal's position is that

its use of the Reagan list did not violate any of the elements

of this proscription, and that the Commission acted correctly

in April 1978 when it gave the Journal the Reagan list, with

the apparent understanding that it would be used for the pur-

pose of soliciting contributions to establish the Journal's

circulation.

There appears to be no dispute about whether the

Journal "sold" the Reagan list. The Journal has not done

so. The Commission did not contend in its August 3

letter that the Journal may have violated the Act by "so-

liciting contributions," and the Journal assumes that this

issue is not in dispute in this matter.

*/ In his letter to the Journal of August 3, 1978, Mr. Oldaker
stated that:

"[Tihe use of names obtained from the FEC
reports to solicit subscriptions to a
magazine such as the Journal is considered
to be for commercial purposes and prohibited
by the Act."

There is no reference to suspected violations of
the prohibition against soliciting contributions.
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There is a clear dispute between the Journal and

the Commission as to whether the Journal violated the Act's

proscription against utilizing the list "for any commercial

purpose." The Journal's position, explained in the following

paragraphs, is that it did not violate this proscription or

the proscription against soliciting contributions.

III. Argument.

A. The Plain Meaning of 2 U.S.C. S 431(e)
and 11 C.F.R. S 100.4(a) (1) Permits the
Journal's Solicitation for Donations.

The Journal solicited donations for a purpose that

has nothing to do with political election campaigns. Thus its

solicitations were not included within the proscription in

§438(a) (4) against "soliciting contributions." Section 431(e)

states unequivocally that "(wihen used in this subchapter,"

which includes S 438(a) (4), the definition of "contribution" is

limited to a contribution for the purpose of influencing the

result of a political election campaign. The Commission 's

own regulations, at 11 C.F.R. S 100.4(a) (1), properly adopt

the limited definition of the Act. That limited definition is

exclusive, and no special definition of the term "contribution"

applies exclusively to S 438(a) (4). Thus there can be no

question that the proscription against "soliciting contributions"
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in S 438(a) (4) does not extend to the donations that the

Journal solicited.- The Commission cannot contravene the

terms of the Act it enforces on the basis of its belief that

it would have been wise for Congress to have defined its terms

differently.

B. The Plain Meaning of 11 C.F.R.
S 104.13 Permits the Activities
by the Journal That Are the Sub-
ject of This Dispute.

"Commercial purpose" is a phrase of broad and un-

certain scope. It is not defined in the Act; nor is it a

term of art with a settled meaning. The Commission's regula-

tions do not define the term, but 11 C.F.R. S 104.13 includes

an exception to the "commercial purpose" proscription. Ac-

cording to that exception, "'any commercial purpose' does

not include the sale of newspapers, magazines, books or other

similar communications, the principal purpose of which is not

to communicate lists or other information obtained from a re-

port filed as noted above." Thus, according to the regulation,

the Act does not proscribe utilization of campaign donor lists

for the purpose of sale of magazines the principal purpose of

which is not to communicate the lists. The activities of the

Journal which precipitated this MUR clearly fit within the

express exception of 11 C.F.R. S 104.13. The Journal is a

periodical similar to a magazine; its principal purpose is not

*1 Moreover, the prohibition against use of donor lists for a
"commercial purpose" does not prohibit requests for donations to
a not-for-profit entity. Whatever the meaning of "commercial
purpose," it does not comprehend gifts.
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to publish campaign donor lists; and its use of the Reagan

list to invite subscriptions was for the purpose of "sale"

of the Journal. The Journal contends that, for this reason

alone, the Commission lacks reason to believe that the Journal

may have violated the Act by using the list for a "commercial

purpose." The Journal also contends that it was fully justi-

fied in relying on the plain meaning of the Commission's regu-

lations when it determined that the "commercial purpose" pro-

scription would not apply to its activites.

C. The Commission's August 3 Letter
Represents an Invalid Repudiation
of the Plain Meaning of 11 C.F.R.
§ 104.13.

In its August 3 letter, however, the Commission

stated that the Journal's activities were within the "com-

mercial purpose" proscription. The letter must be considered

as representing a substantial change in the Commission's in-

terpretation of S 438(a) (4) that repudiates the plain meaning

of 11 C.F.R. S 104.13. The Commission apparently is harkening

back to a 1972 regulation of the Comptroller General, which

provides:

*1 Regulatory authority under the Act was vested in the Comptroller
feneral until 1974.



-7 -

"No information copied or obtained
from reports and statements shall be
sold or used by any person for the pur-
pose of soliciting contributions or for
any commercial purpose. For purposes
of this subchapter, 'soliciting contri-
butions' means requesting gifts or dona-
tions of money, or anything of value for
any cause or organization -- political,
social, charitable, religious, or other-
wise. For purposes of this subchapter,
'any commercial purpose' means any sale,
trade, or barter of any list of names or
addresses taken from such reports and
statements and surveys or sales promotion
activity. Violations of this section are
subject to the criminal penalties provided
in section 311 of the Act." 11 C.F.R.
§ 20.3 (1972); 37 Fed. Reg. 6167 (1972).

This regulation purported to proscribe activity of the type

that is at issue in this case, but its proscription of contri-

butions exceeded the scope of the Act, and its definition of

"1commercial purpose" conflicted with First Amendment principles

protecting commercial speech, which the Supreme Court has

clarified since 1972. The Commission apparently recognized the

infirmity of the 1972 regulation when, in 1977, it promulgated

the substantially less restrictive provisions of 11 C.F.R.

S 104.13, in supersession of 11 C.F.R. S 20.3 (1972). And the

Journal was certainly justified in assuming that the 1977 regul-

ation represented a substantial change away from the Commission's

interpretation of the Act in the 1972 regulation. The Coin-

mission's present vacillation in the direction of the Comptroller's

1972 regulation is wrong as a matter of administrative procedure,
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proper interpretation of the intent of Congress, and proper

application of First Amendment principles.

D. A Finding That the Journal Violated
the Act Would Be Improper as a
Matter of Administrative Procedure.

Irrespective of the merits of the new interpretation

that the Commission has placed on S 438(a) (4), a finding that

a violation had occurred in this case would be a denial of due

process. while it is proper for an agency to alter its policies

and approaches,7  g., Columbia Broadcasting System_, _Inc. v.

FCC, 147 U.S. App. D.C. 175, 183 (1971), due process indicates

that sanctions be applied only prospectively. Having funda-

mentally altered its interpretation of § 438 (a) (4) in its

August 3 letter, the Commission cannot now expose the Journal

to the possibility of a civil penalty that would attend a find-

ing of violation of the Act, on the basis of the Journal's

actions taken prior to August 3 in good faith reliance on the

*/ In transmitting its proposed general regulations to

Congress on January 11, 1977, the Commission did not

indicate that it intended to interpret 11 C.F.R. S 104.13

as merely a restatement of 11 C.F.R. S 20.3 (1972). In

its only relevant comment, the Commission said that 11

C.F.R. S 104.13 "defines commercial use to exclude use in

news media and books. " H. Doc. No. 95-44 at 48. This statent is

too cryptic to be helpful in resolving the present issue. But even

if it were more precise, it could not have the effect of

altering the plain meaning of the regulation itself.
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Commission's prior interpretation. In this respect, the

observation of Judge Friendly in NLRB v. Majestic Weaving

Co., 355 F.2d 854, 860 (.2d Cir. 1966), is relevant: "the

[judicial] hackles bristle still more when a financial

penalty is assessed for action that might well have been

avoided if the agency's changed disposition had been earlier

made known

If the Commission wishes to alter its interpre-

tation of S 438(a) (4), it should do so either in a separate

rulemaking proceeding, or by the crafting in this proceeding

of a rule of prospective application. See, e.g., NLRB v.

Beech-Nut Life Savers, Inc., 406 F.2d 253, 257 (2d Cir. 1968),

cert. denied, 394 U.S. 1012 (1969). Indeed, the Commission's

revision of its interpretation of § 438(a) (4) in a contemplated

enforcement action indicates that its regulations, which it

presented to Congress as a "readable and practical guide" for

the public, Letter of Hon. Vernon W. Thompson, to Hon. Thomas P.

O'Neill, Jan. 11, 1977, served in fact as a snare for the

Journal. See gener , Moser v. United States, 341 U.S. 41 (1951).

E. The Commission's Interpretation of
S 438(a) (4), as Expressed in Its
August 3 Letter, Is Not Mandated
by the Act or Its Legislative History
Because the Journal Is Not a Commercial
organization and Its Mailings Did Not
Harass Recipients.

In passing a proscription against use of campaign

filings for "commercial purposes," without defining that term,
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Congress implicitly gave the Commission broad discretion to

define the term in particular circumstances. Where First Amend-

ment problems are raised by the "commercial purpose" proscription,

the Commission has a duty to define it in a way that preserves

the validity of the Act. For the reasons stated in subsequent para-

graphs, the application of S 438(a) (4) to the Journal indicated

by the Commission in its August 3 letter violates the First

Amendment. Moreover, if the Commission's interpretation prohibits

use of the donor lists on file at the Commnission for any type

of solicitation, that interpretation is overbroad in light of the

First Amendment. It is therefore especially significant that

the Act itself does not require such application or interpre-

tation.

The "commercial purpose" proscription in the proviso

to 9 438(a) (4) was added as a floor amendment by Senator Beilmon

without discussion~ in hearings. By contrast, the public dis-

closure provision to which the proscription was belatedly attached

had been a keystone of the legislative scheme from its inception.

Thus as the fabric of the Act was woven, the assumption of Congress

was that campaign donor lists would be made public without



restriction, */and the intent of Congress to restrict the use

of information once publicized was at best pale and secondary

in relation to the paramou.nt intent to require public dis-

closure. The attitude of Congress reflected the approach of

earlier campaign disclosure acts, which placed no restriction

*1 It was the judgment of. Congress -that its objectives, the
promotion of honesty and the appearance of honesty in election
campaigns and the increase! in information relevant to voting
decisions, justified disclosure and publicization of donors'
names, even though the result was to invade the donors' privacy
of association and to deter future contributions to a signifi-
cant extent, Buckley v. Valeo, 424 U.S. 1, 68, 83 (1976);
see also idat 237 (dissenting opinion of Burger, C.J.).

** Indeed, the relative insouciance with which Congress
treated its restrictions on the use of public information is
indicated by its failure to provide any restriction on the use

of information filed with state officials. See 2 U.S.C.
§439(b)(3). The absence of such a restriction was filled by

the Commission's Advisory opinion No. AO 1975-124, CCH Fed.
Election Campaign Financing Guide it 5191. Moreover, in light

of the regulatory scheme it had crafted, Congress itself was
doubtful about its ability to control the use of information
in the public domain. When Senator Belimon, the sponsor of
the floor amendment that became the proviso to S 438(a) (4),
argued for his amendment, the leader of the floor debate of
the Act, Senator Cannon, responded:

"Mr. President, this is certainly a laudable
objective. I do not know how we are going
to prevent it from being done. I think as
long as we are going to make the lists avail-
able, some people are going to use them to
make solicitations. But as far as it can
be made effective, I am willing to accept
the amendment . . .. o" 117 Cn.Rec. 30057 (197].).

In stating that, in light of the Act's scheme, the achievement

of Senator Bellmon's objectives could not be guaranteed, Senator

Cannon in effect stated that Congress did not consider those ob-

jectives to be a primary part of the legislative scheme.



-12 -

on the use of disclosed lists of contributors once they were

in the public domain. See, e g., 37 Stat. 25, 26 (S 5) (1911).

The floor discussion of Senator Belimon's amendment

is significant. It indicates that his purpose was primarily

to protect contributors from the practice of list-brokering

for profit. Additionally, he intended to protect the privacy

of contributors from harassment of the sort that would deter

their making future contributions to candidates for political

office. 117 Cong. Rec. 30057-58 (1971). It is the position

of the Journal that it has not committed either of the practices

that disturbed Senator Beilmon.

First, it has not engaged in list-brokering. List

brokering involves collection and dissemination of names for

profit, as distinguished from the use of a list of names with

the hope of producing profitable transactions. Indeed, the

Journal's use of the Reagan list is far removed from either

practice; as a not-for-profit organization, it neither sold

the Reagan list nor used it for profit. Consequently, the

Journal did not use the list for a "commercial purpo se,." as

Congress intended to define that term.

Second, the Journal's mailing of a solicitation

letter to persons on the Reagan list is not an invasion of

privacy or harassment that will deter future contributions,

*/ The Journal has not engaged in more intrusive forms of
solicitation, such as telephone calls and door-to-door solici-
tation of persons on the donor list. Whether the Commission

(footnote continued)
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for the following reasons. From a general point of view,

householder attitude surveys in 1972 and 1974 by the U.S.

Postal Service show that persons receiving unsolicited mail

do not consider it either an invasion of privacy or harass-

ment. moreover, unsolicited mailings are a prevalent form

of advertising that, it is reasonable to assume, is directed

with special frequency toward persons sufficiently affluent

to contribute more than $100 to a political candidate. if

campaign contributors are already accustomed to receiving un-

solicited mailings from other sources, it is unreasonable to

assert that the receipt of additional mailings as a result of

their campaign contribution will so annoy them that they will

stop making contributions. With respect to the Journal letter

(footnote continued)

would be justified in placing time, place or manner restraints
on telephone or door-to-door solicitations using campaign donor
lists is therefore a question that is not comprehended by this
dispute.

*/ The persons surveyed in 1974 stated that 66% of the unsolicited
mailings they had received were "the kind of information that .

like to receive" or "interesting and enjoyable, but not especially
useful to me." In 1972 the figure was 64%. In 1974, 20% of
the mailings were described as "neither interesting, enjoyable
nor useful." In 1972 the figure was 21%. In both survey years,
only 4% of the mailings were described as "objectionable." No
opinion or no answer was given regarding 10% of the mailings in
1974 and 11% of the mailings in 1972. U.S. Postal Service, Office
of Public Information, "The Household Advertising Mailstream," 1972
and 1974, ofr~rne in B. Rodriguez, "Fact Book on Direct Response
Marketing"(98 at 5.

**/ In B. Rodriguez, "Fact Book on Direct Response Marketing"
TT978) at 7, it is stated that persons with "higher income" tend
to receive an above-average number of pieces of unsolicited mail.
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in particular, there are strong reasons for assuming that their

message would be even more favorably received by the persons

on the Reagan list than average unsolicited mailings are

received by the average householder. The Journal's letter

both informed recipients of the existence of the Journal and

asked for subscriptions and donations. M4ost Reagan supporters

would be interested to learn about the existence and objectives

of the Journal even if they did not subscribe or donate to it.

Additionally, the content and form of the Journal's letter was

inoffensive, and its format -- a letter in an envelope -- meant

that it could be readily discarded if unwanted.

Thus, the Act, as illuminated by its legislative

history, does not require the interpretation expressed by the

Commission in its August 3 letter.

F. The Commission's August 3 Interpre-
tation of 5 438 (a) (4) , as It Is Pro-
posed to Be Applied to the Journal,
Violates the First Amendment.

A finding by the Commission that the Journal violated

S438(a) (4) by soliciting subscriptions or donations would construe

the section in a way that violates the First Amendment. The First

Amendment value at stake here is protection of commercial speech. The

*/ 2 U.S.C. S 438(a) (4) and 11 C.F.R. 104.13 do not on their face
proscribe, and therefore do not raise an issue concerning, the use
of lists of donors to the campaign of one candidate by other candidates
for the purpose of soliciting votes or work from individuals. The Act

(f ootnote continued)
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relevant principles were declared by the Supreme Court in

Virginia State Board of Pharmacy v. Virginia Citizens Consumer

Council, Inc., 425 U.S. 748 (1976). The Virginia Pharmacy

decision makes it clear that the First Amendment protects

commercial speech in the form of a proposal of a commercial

transaction, even though "the advertiser's interest is a purely

economic one." Id. at 762. According to the Court:

"Advertising, however tasteless
and excessive it sometimes may seem,
is nonetheless dissemination of
information as to who is producing
and selling what product, for what
reason, and at what price. So long
as we preserve a predominantly free
enterprise economy, the allocation of
our resources in large measure will
be made through numerous private
economic decisions. It is a matter
of public interest that those decisions,
in the aggregate, be intelligent and
well informed. To this end, the free
flow of commercial information is
indispensable." Id. at 765.

The Journal's solicitation of subscriptions fits this standard

for First Amendment protection; moreover, the facts that the

(footnote continued)

and regulation do prohibit a candidate's use of donor lists to
solicit contributions. The question whether this prohibition is
consonant with the First Amendment's protection of speech, and
the corollary right effectively to participate in the electoral
process, however, is not raised by the facts of the present con-
troversy. That the Journal is a printed periodical and a forum
for discussion of ideas implicates the First Amendment's protec-
tion of the press, but freedom of the press is not the primary
element of the Journal's position.
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Journal's solicitation was for the purpose of giving notice

of the existence of a medium for discussion of ideas, and

that its impetus was education, not profits, strengthen the

protection afforded by the First Amendment.

Moreover, the First Amendment requires access to

the mails for the transmission of inoffensive communications.

"[Tihe use of the mails is almost as much a part of free speech

as the right to use our tongues ... "United States ex rel.

Milwaukee Social Democratic Publishing Co. v. Burleson,

255 U.S. 407, 437 (1921) (Holmes, J. dissenting), quoted with

approval, Blount v. Rizzi, 400 U.S. 410, 416 (1971). See also

Taylor v. Sterrett, 532 F.2d 462, 480 (5th Cir. 1976). The

mails, of courses are the medium of communication used by the

Journal.

However the Commission' s burden of justifying its

proscription of the Journal's activities is defined, the

Commission cannot meet it. The Journal has strong grounds

for contending that the Commission's prohibition of its use

of the Reagan list effectively denies the Journal all communication.

The Journal's meager budget permits only a small amount of adver-

tising directed toward a discrete group likely to support the

Journal's purposes. In the opinion of the Journal's editors,

the Reagan list includes the persons who are most likely to

subscribe or make a donation. Thus, the Commission's prohibition

squelches the only economically feasible form of commercial speech,
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which in turn will force the Journal to close down.- In

Linmark Associates, Inc. v. Township of Willingboro, 431 U.S.

85 (1977) (8-0 decision), the Court stated that whether "sellers

realistically are relegated", by a proscription against one

form of speech, to alternatives that are "more costflyJ," in-

volve "less autonomy," "are less likely to reach persons not

deliberately seeking sales information," or are "less effective

media" determine whether the alternatives are "satisfactory"

and, therefore whether the existence of the alternatives is a

persuasive basis for sustaining the proscription. Id. at 93.

In the present case, there is no realistic alternative

method of communication open to the Journal if mail solicitation

of the persons on the Reagan list is prohibited. Thus, it is

at least arguable that the Commission must meet the heavy burden

of showing that a compelling public interest justifies its

prohibition, because the effect of the prohibition is to prevent

speech.**

Indulging the assumption, however, that if the Journal

is denied use of the Reagan list, other means of commercial speech

will realistically remain open to it, the Commission's prohibition

of the Journal's solicitation of persons by means of the Reagan

list might be characterized as a restriction on the manner of its

speech. The Commission may impose reasonable time, place and manner

~The Journal receives no financial support from Harvard University.

'/"After Virginia Pharmacy Bd. it is clear that commercial
speech cannot be banned because-of an unsubstantiated belief
that its impact is 'detrimental'I." Linxnark Associates, Inc.
v. Township of Willingboro, 431 U.S. 92 n.6. (1977) (emphasis added).
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restrictions-on the exercise of speech, provided that the

restriction is "narrowly tailored to further the [goverment'IsJ

legitimate interest." Grayned v. City of Rockford, 408 U.S. 104,

116-17 (1972). But the First Amendment requires that the Commission

justify its prohibition. i Thus, even if the interpretation

of S 438(a) (4) announced in the Commission's August 3 letter

is a restraint on only the manner of speech, the Commission

must nonetheless show that it~S interpretation of S 438(a) (4) "is

needed to assure" a legitimate governmental interest. Linmark

Associates, Inc. v. Township of Willingboro, supra, 431 U.S. at 95.

The Journal contends that the Commission 's interpretation is not

necessary for that purpose.

The only governmental interest that is asserted in

the legislative history of the Act as the basis for its "com-

mercial purpose" proscription is protection of election camn-

paign contributors from harassment of the sort that will signi-

ficantly deter their contribution to future campaigns. It

may be assumed that this interest is legitimate and substantial.

But the Commission must show clearly that its proscription of

inoffensive mail solicitations furthers this interest.

*/ That justification cannot be simply that "ample alternate
channels of communication," Virginia State Board of Pharmacy
v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748, 771
(1976), remain available to the Journal. "Restraint on expres-
sion may not generally be justifihed ythe fact that there may
be other times, places or circumstances available for such ex-
pression." Minarcini v. Strongsville City School Dist., 541
F.2d 577, 582 (6th Cir. 1976). S'ee also Linmark Associates, Inc.
v. Township of Willingboro, 431 W 73 93 (1977); Southeastern
Promotions, Ltd. v. Conrad, 420 U.S. 546, 556 (1975); Kleindeinst
v. Mandel, 408 U.S. 753, 765 (1972).
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The Journal contends that the Commission cannot make

this showing for the reasons stated in section E of its

argument, supra at pages 12-14. Therefore it cannot justify

its proscription against the inoffensive mail solicitation

of persons named in a donor list on file at the Commission

by a tax-exempt, non-commercial organization not involved

in influencing the outcome of political campaigns.

In contrast with the legitimate governmental in-

terest in protecting contributors from harassment that will

deter future contributions, two putative "interests" are not

legitimate and therefore cannot justify abridgment of the

First Amendment interests of the Journal and its addressees.

First, the government has no legitimate interest in pater-

nalistically insulating the public from advertising messages

in order to minimize the possibility of annoyance. As the

Supreme Court stated in the Virginia Pharmacy case, supra,

425 U.S. at 770, the First Amendment requires that govern-

ment:

*Additionally, if the Journal's position regarding Congress'
definition of "contributions" ('see subsection A of this argu-
ment) is correct, it is clearly proper for the Journal to solicit
donations from the persons named on the Reagan list. Consequently,
there can be no justification for prohibiting the solicitation of
subscriptions. Surely it is not likely that the recipients of
a letter from the Journal will be deterred from making future
campaign contributions simply because a solicitation of a
subscription has been added to the solicitation of a donation.
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"lassume that this (advertisement]
information is not in itself harm-
ful, that people will perceive
their own best interests if only
they are well enough informed,
and the best means to that end
is to open the channels of com-
munication rather than to close
them."

Furthermore, in Cohen v.,California, 403 U.S. 15, 21 (1971),

the Court stated:

"The ability of government, con-
sonant with the Constitution,
to shut off discourse so'Lely to
protect others from hearing i
is . . . dependent upon a show-
ing that substantial privacy
interests are being invaded in
an essentially intolerable man-
ner.1 (Emphasis added.)

Indeed, the assumption is that the public has an interest

in receiving -- indeed, a right to receive -- advertising.

Virginia Pharmacy, supra, 425 U.S. at 757.

It is true that when communications are mailed

to a residence, the householder's privacy interests must

be considered along with the interests of mailer and

householder in communication by mail. A householder has the

right to exclude offensive mail from his home. Rowan v.

Post Office Department, 397 U.S. 728 (1970). But the Court

and Congress have made it clear that the decision as to what

shall be deemed offensive and therefore excluded from an

individual's home is to be made by the individual himself,
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id. at 736; see also Martin v. City of Struthers, 319 U.S.

141, 144 (1943),not by a government agency sitting "astride

the flow of mail." Lamont v. Postmaster General, 381 U.S.

301, 306 (1965). The statutory mechanism for such exclusion

exists in 39 U.s.c. S 3008 (1976). Moreover~the businesses

that are the primary users of unsolicited mail advertising

operate a centralized "Mail Preference Service" that invites

persons who receive their mail to ask that their names be re-

moved from active solicitation lists.

Second, there is no legitimate interest in pro-

tecting the proprietary interest of candidates in donor

lists filed with the Commission. The assertion of such an

interest follows an assumption that if the public may use

campaign donor lists filed with the Commission for solici-

tations, the value of those lists to candidates will be

dissipated. But this assumption, even if it is accurate,

*/While the statute refers only to mil that is "ferotically
arousing or sexually provocative," in practice "the power of
the householder under the statute is unlimited; he may prohibit
the mailing [to himself] of a dry goods catalog because he ob-
jects to the contents . "Rowan v. Post office Department,
397 U.S. 728, 737 (1970).

*/This voluntary approach was recommended by the Privacy Pro-
Tection Study Commission in its 1976 Report to Congress.In
terestingly, "(clonsumer response to MPS (Mail Preference
Service] has yielded more requests to get on than off mailing
lists." B. Rodriguez, "Fact Book on Direct Response marketing"
(1978) at 9.

*** / The rationale behind this assumption is apparently as follows:
the more frequently the persons on a mailing list are solicited,
the less likely it is that they will respond to a particular solici-

tation; in other words, the more a list is used, the less effec-
tive it becomes.
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cannot support the Commission's position. The legislative

history of the Act affords no basis for the Commission's

assertion of a mandate to protect such an "interest.", In

adopting the proviso to S 438(a) (4), Congress adverted only

to the objective of protecting contributors from harassment.

There is no mention of an objective of protecting candidates'

interests in maximizing the effectiveness of their campaign

donor lists for th-eir future use or for sale or loan to other

persons.

There is a more fundamental flaw in the assertion

of this putative "interest." At bottom, it must be justi-

fied by the rationale that additional solicitations by the

public will cause persons on candidates' donor lists to direct

some of their money and loyalty to ne..r causes. But the pro-

hibition of this effect is not a legitimate governmental in-

terest. The Commission cannot stifle the free flow of truth-

ful and inoffensive information because it assumes that re-

cipients will act directly and lawfully on that information to

their detriment or to that of the general public. Such a

*/ In the Linrnark case, the Court concluded that the regulatory
proscription was based on the "content" of the communications
at issue because the Township "fears their 'primary' effect --
that they will cause those receiving the information to act upon
it."1 "The (Township] Council has souqht to restrict the free
flow of these data because it fears that otherwise [the recipi-
ents of the data] will make decisions inimical to what the
Council views as the [recipients'] self-interest and the corpor-
ate interest of the township. . . ."' The Court characterized
the "constitutional defect" in such a regulation as "basic."
431 U.S. at 94, 96.
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rationale involves a prohibition of speech on the basis of

its content, the most suspect type of restraint on First Amend-

ment rights.

Finally, the interpretation that the Commission

adopted in its August 3 letter is not necessary to protect

the government's legitimate interest in assuring the proper

use of public recQrds. If the Commission asserts such an

interest, the assertion cannot strengthen the Commission's~

position. Such an assertion would simply beg the question

of what constitutes proper use of the campaign donor lists

on file with the Commission. Statutes other than the Act

itself do not answer this question; and reference to the

Act itself raises the questions of proper interpretation of

§ 438(a) (4) in light of its legislative history and the limi-

tations of the First Amendment, which have already been dis-

cussed in this brief.

*/ Statutes relating to the disclosure of information, such as
'Ehe Privacy Act, 5 U.S.C. S 552a, the exemptions to the Freedom
of Information Act, 5 U.S.C. S 552(b), and the criminal proscrip-
tion of disclosure by officials of confidential information, 18
U.S.C. S 1905, are not relevant to the duties of the Commission
with respect to the campaign donor lists in its files, because
these lists are not secret or confidential. Congress has required
that they be disclosed to the public. The present dispute about
the meaning of § 438(a) (4) concerns the ways in which the public
may use lists already in the public domain.
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For the foregoing reasons, the Commission has not

shown and cannot show that its new interpretation of S 438

(a) (4), which abridges First Amendment rights, is necessary to

protect a compelling, or even a legitimnate, governmental

interest, or that its interpretation involves a proscription

of a manner of speech that is narrowly tailored to further such

an interest.

IV. Conclusion.

The Journal respectfully submits that the plain

meaning of the Act and the regulations promulgated by the

Commission for its implementation, the legislative history of

the Act principles of due process, and First .'mendment prin-

ciples require the conclusion that the Journal has not

violated 5 43 8(a) (4) of the Act as that section must be con-

strued, and that the Cormmission lacks the authority to prohibit

the Journal's mail solicitation of the persons whose names

appear on the Reagan list for the purpose of establishing its

circulation.

Respectf ully submitted,

4 '( C. /

Lawrence T. MacNamara, Jr.
888 Sixteenth Street, N.W.
Washington, D.C. 20006

Attorney for the Harvard
Journal of Law and-Public
P oTi cy



In The
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In the Matter of the)

Harvard Journal of Law )MUR - 592(78)

and Public Policy)

AFFIDAVIT OF E. SPENCER ABRAHAM

E. SPENCER ABRAHAM, being duly sworn according to law and

authorized to make this affidavit on behalf of the HARVARD JOURNAL OF

LAW AND PUBLIC POLICY does depose and say:

1. I am the President of the Harvard Journal of Law and

Public Policy.

2. The Harvard Journal of Law and Public Policy is a non-

profit Massachusetts corporation formed in Massachusetts. Its membership

is comprised of students at Harvard Law School. Its function is the

publication of a journal of ideas. The format of the Journal follows

that of a law review, including articles by outside contributors and

student-written notes and comments. The Journal does not receive

financial support from Harvard University. It is a new publication

without an established list of subscribers. One issue has been printed.

3. To attempt to establish a circulation, the Journal contacted

both by letter and phone the Federal Election Commission in March, of 1978

in an effort to obtain a list of donors to the 1976 Presidential Primary

Campaign of Ronald Reagan, which was on file in the public records of the

Commission. The Journal apprised the Commission of the purposes for which

it requested the list. In subsequent discussions between Mr. Abraham and
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Mr. Michael Malone of the FEC's public documents section, the Journal

reiterated its purpose for requesting a copy of the Reagan list. Mr.

Malone of the Commission furnished the records to Mr. Thomas Klunzinger

On April 17, 1978. During discussions prior to the obtaining of such

lists Mr. Malone indicated that he felt the use ofth~e lists for commercial

purposes was in violation of 2 U.s.c. section 438 (a) (4). Mr. Malone

was then informed of the existence of 11 C.F.R. section 104.13. Mr.

Malone was unfamiliar with this provision and made no further comment

with regard to the legality of using the Reagan lists after notification

of the existence of this regulation (a .copy- of the regulation was sent

to Mr. Malone).

4. After the Journal obtained the Reagan list, it mailed letters

to approximately 2,500 of the persons named in the list. The letters

were mailed on the following dates: June 21 - 721; June 27- 675;

June 30 - 550; July 3 - 531.

5. In mn[d:uly, 1978, Mr. Gary Christian of the Enforcement

Division of the Commission called Mr. Abraham and said that the Comission

considered the Journal's mailings to be violations of § 438 (a) (4).

Thereupon the Journal ceased mailing letters to persons named in the

Reagan list since that time.

6. The Journal has an extremely limited budget. It must advertise

if it is to continue in business, but it can afford to advertise only to

a discrete group that is likely to be sympathetic to the Journal's purpose.

In the opinion of the Journal's editors, the Reagan list includ~es the

names of persons most likely to support the Journal with subscriptions or

contributions.
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I have read the foregoing and it is true to the best of

my knowledge, information and belief.

E. Spencer Abraham
President, Harvard Journal
of Law and Public Policy

Sworn and Subscribed to before me this

.0Oth day of September, 1978
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Mr. Gary Christian
Enforcement Division
Federal Election Commission
Fourth Floor
1325 K Street, N.W.
Washington, D.C. 20463

Re: Harvard Journal of Law and Public Policy:

MUR 592 (78)

Dear Mr. Christian:

I have enclosed three copies of the "Response of
the Journal to the Commission's Notice That It Has Reason to
Believe That the Journal May Have Violated 2 U.S.C. 5 438(a) (4)."
This Response reflects recently received comments and affidavit

from E. Spencer Abraham, the President of the Journal.

With kind regards:

Sincerely,

Lawrence T. MacNamrar.

LTM/ j ab
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VIOLATED 2 U.S.C. S 438TaTT4).

Lawrence T. MacNamara, Jr.
888 Sixteenth Street, N.W.
Washington, D.C. 20006
452-6770

Attorney for the Harvard
Journal of Law and Public

September 25, 1978

According to agreement between the Journal and the commission
this response supersedes the "Preliminary Statement of the
Dispute by the Journal" dated September 18, 1978.

In The

FEDERAL ELECTION COMMISSION
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1. Facts.

The Harvard Journal of Law and Public Polcyis

a new periodical published by a not-for-profit, tax exempt

organization comprised of students at Harvard Law School.

In the one issue its editors have producedF the Journal

follows the law review format of articles from outside

authors supplemented by student-writtenl notes and comments.

It does not support or oppose candidates for election, ex-

pressly or otherwise, or attempt to influence the outcome

of elections in any other way.

Stating that their purpose was to establish a

circulation for the Journal, its editors asked the Com-

mission in the early Spring of 1978 to provide a copy of

the list of donors to the 1976 Presidential Primary Campaign

of Ronald Reagan, on file in the Commiission's public records

("Reagan List'"). The Commission furnished to the Journal,

in April 1978, a list of some 20,000 names. Thereafter the

the Journal began to mail, in batches of several hundred en-

velopes at a time, a letter that solicited subscriptions and

donations to the Journal. By July 1978, the letter had been

*/ This recitation of facts is supported by the attached affidavit

of E. Spencer Abrahan, rresident of the Journal.

**/ The letter requesting subscriptions and donations was
short and polite. After explaining the objectives of the
Journal, it stated:

"If you wish to subscribe to the
Harvard Journal of Law and Public

(footnote continued)
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sent to approximately 2500 persons named in the Reagan list.

At that time the Commission informally told the Journal that

it had reason to believe that the Journal's use of the Reagan

list may have violated a section of tI-Le Federal Election Cam-

paign Act of 1971 as amended ("Act"),, 2 U.s.c. S 438(a) (4),

and as implemented by the Commission 's relevant regulation,

11 C.F.R. S 104.13. V The Journal thereupon ceased using

the list and has not used it since. The Commission's informal

communication was confirmed by a letter of August 3, 1978

from Mr. Oldaker to Mr. Abraham, the President of the Journal

("August 3 letter").

- II. Scope of the Dispute.

This dispute concerns the proper interpretation of

the proviso of 2 U.s.c. § 438(a) (4), which states that "any

information copied from such reports and statements (filed

(footnote continued)

Policy, please send the four dollar
subscription fee in the enclosed
self-addressed stamped envelope.
And, if you can, please join the
Journal's Patrons Program by donating
$50 to the cause of academic diversity
and freedom of thought. Since the
Journal is a non-profit making educa-
tional organization, of course, such
contribution will be tax deductible."

~/The Commission submitted 11 C.F.R. S 104.13 to Congress
on January 11, 1977 and, pursuant to 2 U.S.C. S 438(c), the regu-
lation became effective thirty legislative days thereafter. Thus
11 C.F.R. S 104.13 is the regulation that governs the present
dispute.



-3

with the Commission and required to be made available for

public inspection and copying] shall not be sold or utilized

by any person for the purpose of soliciting contributions or

for any commercial purpose." The Journal's position is that

its use of the Reagan list did not violate any of the elements

of this proscription, and that the Commission acted correctly

in April 1978 when it gave the Journal the Reagan list, with

the apparent understanding that it would be used for the pur-

pose of soliciting contributions to establish the Journal's

circulation.

There appears to be no dispute about whether the

Journal "sold" the Reagan list. The Journal has not done

SO. Th e Commission did not contend in its August 3

letter that the Journal may have violated the Act by "so.-

liciting contributions," and the Journal assumes that this

issue is not in dispute in this matter.

*1In his letter to the Journal of August 3, 1978, Mr. Oldaker
stated that:

"(Tihe use of names obtained from the FEC
reports to solicit subscriptions to a
magazine such as the Journal is considered
to be for commercial purposes and prohibited
by the Act."4

There is no reference to suspect violations of

the prohibition against soliciting contributions.
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There is a clear dispute between the Journal and

the Commission as to whether the Journal violated the Act's

proscription against utilizing the list "for 
any commercial

purpose." The Journal's position, explained in the following

paragraphs, is that it did not violate this proscription or

the proscription against soliciting contributions.

A. The Plain Meaning of 2 U.S.C. S 431(e)

and 11 C.F.R. S 100.4(a) (1) Permits the

Journal's Solicitation for Donations.

The Journal solicited donations for a purpose 
that

has nothing to do with political election campaigns. Thus its

solicitations were not included within the 
proscription in

§438(a) (4) against "soliciting contributions." 
Section 431(e)

states unequivocally that "[wihen used in 
this subchapter,"

which includes S 438 (a) (4), the definition of "contribution" is

limited to a contribution for the purpose 
of influencing the

result of a political election campaign. 
The Commission 's

own regulations, at 11 C.F.R. S 100.4(a) (1), 
properly adopt

the limited definition of the Act. That limited definition is

exclusive, and no special definition of 
the term "contribution"

applies exclusively to S 43 8(a) (4). Thus there can be no

question that the proscription against 
"soliciting contributions"
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in S 438(a) (4) does not extend to the donations that the

Journal solicited.- The Commission cannot contravene the

terms of the Act it enforces on the basis of its belief that

it would have been wise for Congress to have defined its terms

differently.

B. The Plain Meaning of 11 C.F.R.
S 104.13 Permits the Activities
by the Journal That Are the Sub-
ject of ThisDispute.

"Commercial purpose" is a phrase of broad and un-

certain scope. It is not defined in the Act; nor is it a

term of art with a settled meaning. The Commission's regula-

tions do not define the term, but 11 C.F.R. 9 104.13 includes

an exception to the "commercial purpose" proscription. Ac-

cording to that exception, "'any commercial purpose' does

not include the sale of newspapers, magazines, books or other

similar communications, the principal purpose of which is not

to communicate lists or other information obtained from a re-

port filed as noted above." Thus, according to the regulation,

the Act does not proscribe utilization of campaign donor lists

for the purpose of sale of magazines the principal purpose of

which is not to communicate the lists. The activities of the

Journal which precipitated this MUR clearly fit within the

express exception of 11 C.F.R. S 104.13. The Journal is a

periodical similar to a magazine; its principal purpose is not

*1 moreover, the prohibition against use of donor lists for a
'-commercial pups" does not prohibit requests for donations to
a not-for-profit entity. Whatever the meaning of "commercial
purpose," it does not comprehend gifts.
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to publish campaign donor lists; and its use of the Reagan

list to invite subscriptions was for the purpose of "sale"

of the Journal. The Journal contends that, for this reason

alone, the Commission lacks reason to believe that the Journal

may have violated the Act by using the list for a "commercial

purpose." The Journal also contends that it was fully justi-

fied in relying on the plain meaning of the Commission's regu-

lations when it determined that the "commercial purpose" pro-

scription would not apply to its activites.

C. The Commission's August 3 Letter
Represents an Invalid Repudiation
of the Plain Meaning of 11 C.F.R.
5104.13.

In its August 3 letter, however, the Commission

stated that the Journal's activities were within the "com-

mercial purpose" proscription. The letter must be considered

as representing a substantial change in the Commission's in-

terpretation of S 438(a) (4) that repudiates the plain meaning

of 11 C.F.R. S 104.13. The Commission apparently is harkening

back to a 1972 regulation of the Comptroller General, which

provides:

*/ Regulatory authority under the Act was vested in the Comptroller
Ueneral until 1974.
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"No information copied or obtained
from reports and statements shall be
sold or used by any person for the pur-
pose of soliciting contributions or for
any commercial purpose. For purposes
of this subchapter, 'soliciting contri-
butions' means requesting gifts or dona-
tions of money, or anything of value for
any cause or organization -- political,
social, charitable, religious, or other-
wise. For purposes of this subchapter,
'any commercial purpose' means any sale,
trade, or barter of any list of names or
addresses taken from such reports and
statements and surveys or sales promotion
activity. Violations of this section are

10 subject to the criminal penalties provided
in section 311 of the Act." 11 C.F.R.
5 20.3 (1972); 37 Fed. Reg. 6167 (1972).

This regulation purported to proscribe activity of the type

that is at issue in this case, but its proscription of contri-

butions exceeded the scope of the Act, and its definition of

"1commercial purpose" conflicted with First Amendment principles

protecting commercial speech, which the Supreme Court has

clarified since 1972. The Commission apparently recognized the

infirmity of the 1972 regulation when, in 1977, it promulgated

the substantially less restrictive provisions of 11 C.F.R.

S 104.13, in supersession of 11 C.F.R. § 20.3 (1972). And the

Journal was certainly justified in assuming that the 1977 regul-

ation represented a substantial change away from the Commission's

interpretation of the Act in the 1972 regulation.. The Com-

mission's present vacillation in the direction of the Comptroller's

1972 regulation is wrong as a matter of administrative procedure,



proper interpretation of the intent of Congress, and proper

application of First Amendment principles.

D. A Finding That the Journal Violated
the Act would Be Improper as a
Matter of Administrative Procedure.

Irrespective of the merits of the new interpretation

that the Commission has placed on S 438(a) (4), a finding that

a violation had occurred in this case would be a denial of 
due

process. While it is proper for an agency to alter its policies

and approaches, e.g., Columbia Broadcasting System, Inc. V.

F.C.C., 147 U.S. App. D.C. 175, 183 (1971), due process indicates

that sanctions be applied only prospectively. Having funda-

mentally altered its interpretation of § 438(a) (4) in its

August 3 letter, the Commission cannot now expose the Journal

to the possibility of a civil penalty that would attend 
a find-

ing of violation of the Act, on the basis of the Journal's

actions taken prior to August 3 in good faith reliance 
on the

*1In transmitting its proposed general regulations to
Zcongress on January 11, 1977, the Commission did not

indicate that it intended to interpret 11 C.F.R. S 104.13

as merely a restatement of 11 C.F.R. S 20.3 (1972). In

its only relevant comment, the Commission said that 11

C.F.R. S 104.13 "defines commercial use to exclude use 
in

news media and books." H. Doc. No. 95-44 at 48. This statemrent is

too cryptic to be helpful in resolving the present issue. But even

if it were more precise, it could not have the effect of

altering the plain meaning of the regulation itself.
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Commission's prior interpretation. In this respect, the

observation of Judge Friendly in N.L.R.B. v. Majestic Weav-

ing Co., 355 F.2d 854, 860 (2d Cir. 1966), is relevant: "the

[judicial] hackles bristle still more when a financial penalty

is assessed for action that might well have been avoided if

the agency's changed disposition had been earlier made

known 06. l

If the Commission wishes to alter its interpre-

tation of S 438(a) (4), it should do so either in a separate

rulemaking proceeding, or by the crafting in this proceeding

of a rule for prospective application. See, e~. N.L.R.B.

v. Beech-Nut Life Savers, Inc., 406 F.2d 253 (2d Cir. 1968).

Indeed, the Commission's revision of its interpretation of

9 438(a) (4) in a contemplated enforcement action indicates

that its regulations, which it presented to Congress as a

"readable and practical guide" for the public, Letter of

Hon. Vernon W. Thompson, to Hon. Thomas P. O'Neill, Jan. 11,

1977, served in fact as a snare for the Journal. See generaly

Moser v. United States, 341 U.S. 41 (1951) .

E. The Commission's Interpretation of
S 438(a) (4), as Expressed in Its
August 3 Letter, Is Not Mandated
by the Act or Its Legislative History
Because the Journal Is not a Commercial
organization anT[s Mailings Did Not
Harass Recipients.

in passing a proscription against use of campaign

filings for "commercial purposes," without defining that term,
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Congress implicitly gave the Commission broad discretion to

define the term in particular circumstances. Where First Amend-

ment problems are raised by the "commercial purpose" proscription,

the Commission has a duty to define it in a way that preserves

the validity of the Act. For the reasons stated in subsequent para-

graphs, the application of S 438(a) (4) to the Journal indicated

by the Commission in its August 3 letter violates the First

Amendment. Moreover, if the Commission's interpretation prohibits

use of the donor lists on file at the Commission for any type

of solicitation, that interpretation is overbroad in light of the

First Amendment. It is therefore especially significant that

the Act itself does not require such application or interpre-

tation.

The "commercial purpose" proscription in the proviso

to S 438 (a) (4) was added as a floor amendment by Senator Bellmon

without discussion in hearings. By contrast, the public dis-

closure provision to which the proscription was belatedly attached

had been a keystone of the legislative scheme from its inception.

Thus as the fabric of the Act was woven, the assumption of Congress

was that campaign donor lists would be made public without



restriction 7 and the intent of Congress to restrict the use

of information once publicized was at best pale and secondary

in relation to the paramount intent to require public dis-

closure. The attitude of Congress reflected the approach of

earlier campaign disclosure acts, which placed no restriction

~/It was the judgment of Congress that its objectives, the
promotion of honesty and the appearance of honesty in election
campaigns and the increase in information relevant to voting
decisions, justified disclosure and publicization of donors'
names, even though the result was to invade the donors' privacy
of association and to deter future contributions to a signifi-
cant extent, Buckley v. Valeo, 424 U.S. 1, 68, 83 (1976);
see also id at 237 (dissenting opinion of Burger, C.J.)

**/ Indeed, the relative insouciance with which Congress
treated its restrictions on the use of public information is
indicated by its failure to provide any restriction on the use
of information filed with state officials. See 2 U.S.C.
S 439(b) (3). The absence of such a restrictT-o was filled by
the Commission's Advisory opinion No. AO 1975-124, CCH Fed.
Election Campaign Financing Guide If 5191. Moreover, in light
of the regulatory scheme it had crafted, Congress itself was
doubtful about its ability to control the use of information
in the public domain. When Senator Bellmon, the sponsor of
the floor amendment that became the proviso to S 438(a) (4),
argued for his amendment, the leader of -*he floor debate of
the Act, Senator Cannonresponded:

"Mr. President, this is certainly a laudable
objective. I do not know how we are going
to prevent it from being done. I think as
long as we are going to make the lists avail-
able, some people are going to use them to
make solicitations. But as far as it can
be made effective, I am willing to accept
the amendment." 117 Cong. Rec. 30057 (1971).

In stating that, in light of the Act's scheme, the achievement
of Senator Bellmon's objectives could not be guaranteed, Senator
Cannon in effect stated that Congress did not consider those ob-
jectives to be a primary part of the legislative scheme.
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on the use of disclosed lists of contributors once they were

in the public domain. See, e.g., 37 Stat. 25, 26 (S 5) (1911).

The floor discussion of Senator Bellmon's amendment

is significant. It indicates that his purpose was primarily

to protect contributors from the practice of list-brokering

for profit. Additionally, he intended to protect the privacy

of contributors from harassment of the sort that would deter

their making future contributions to candidates for political

office. 117 Cong. Rec. 30057-58 (1971). It is the position

of the Journal that it has not committed either of the practices

that disturbed Senator Belimon.

First, it has not engaged in list-brokering. List

brokering involves collection and dissemination of names for

profit, as distinguished from the use of I.list of names with

the hope of producing profitable transactions. Indeed, the

Journal's use of the Reagan list is far removed from either

practice; as a not-for-profit organization, it neither sold

the Reagan list nor used it for profit. Consequently, the

Journal did not engage in a "commercial transaction," as

Congress intended to define that term.

Second, the Journal's mailing of a solicitation

letter to persons on the Reagan list is not an invasion of

privacy or harassment that will deter future contributions,

~/The Journal has not engaged in more intrusive forms of
soliitaion such as telephone calls and door-to-door solici-

tation of persons on the donor list. Whether the Commission

(footnote continued)
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for the following reasons. From a general point of view,

householder attitude surveys in 1972 and 1974 by the U.S.

Postal Service show that persons receiving unsolicited mail

do not consider it either an invasion of privacy or harass-

ment. Moreover, unsolicited mailings ar:e a prevalent form

of advertising that, it is reasonable to assume, is directed

with special frequency toward persons sufficiently affluent

to contribute more than $100 to a political candidat. if

campaign contributors are already accustomed to receiving uan-

solicited mailings from other sources, it is unreasonable to

assert that the receipt of additional mailings as a result of

their campaign contribution will so annoy them that they will

stop making contributions. With respect to the Journal letter

(footnote continued)

would be justified in placing time, place or manner restraints
on telephone or door-to-door solicitations using campaign donor
lists is therefore a question that is not comprehended by this
dispute.

*/ The persons surveyed in 1974 stated that 66% of the u:;-solicited
mailings they had received were "the kind of information that .
like to receive" or "interesting and enjoyable, but not especially
useful to me." In 1972 the figure was 64%. In 1974, 20% of
the mailings were described as "neither interesting, enjoyable
nor useful." In 1972 the figure was 21%. In both survey years,
only 4% of the mailings were described as "objectionable." No
opinion or no answer was given regarding 10% of the mailings in
1974 and 11% of the mailings in 1972. U.S. Postal Service, Office
of Public Information, "The Household Advertising Mailstream;' 1972
and 1974, tope~rnted in B. Rodriguez, "Fact Book on Direct Response
Marketing"(17 a)t 5.

**/ In B. Rodriguez, "Fact Book on Direct Response Marketing"
TT978) at 7, it is stated that persons with "higher income" tend
to receive an above-average number of pieces of unsolicited mail.
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in particular, there are strong reasons for assuming that its

message would be even more favorably received by the persons

on the Reagan list than average unsolicited mailings are

received by the average householder. The Journal's letter

both informed recipients of the existence of the Journal and

asked for subscriptions and donations. Most Reagan supporters

would be interested to learn about the existence and objectives

of the Journal even if they did not subscribe or donate to it.

Additionally, the content and form of the Journal's letter was

inoffensive, and its format -- a letter in an envelope -- meant

that it could be readily discarded if unwanted.

Thus, the Act, as illuminated by its legislative

history, does not require the interpretation expressed by the

Commission in its August 3 letter.

F. The Commission's August 3 Interpre-
tation of S 438(a) (4), as It Is Pro-

posed to Be Applied to the Journal,
Violates the First Amendment.

A finding by the Commission that the Journal violated

§438(a) (4) by soliciting subscriptions or donations would 
construie

the section in a way that violates the First Amendment. The First

Amendment value at stake here is protection of commercial 
speech. 7 >

*12 U.S.C. § 438(a) (4) and 11 C.F.R. 104.13 do not on their face

p~roscribe1 and therefore do not raise an issue concerning, the use

of lists of donors to the campaign of one candidate by other candid3atecz

for the purpose of soliciting votes or work from individuals. The 2

(f ootnote continued)



relevant principles were declared by the Supreme Court in

Virginia State Board of Pharmacy v. Virginia Citizens Consumer

Council, Inc., 425 U.S. 748 (1976). The Virginia Pharmacy

decision makes it clear that the First Amendment protects

commercial speech in the form of a proposal of a commercial

transaction, even though "the advertiser's interest is a purely

economic one." Id. at 762. According to the Court:

"Advertising, however tasteless
and excessive it sometimes may seem,
is nonetheless dissemination of
information as to who is producing
and selling what product, for what
reason, and at what price. So long
as we preserve a predominantly free
enterprise economy, the allocation of
our resources in large measure will
be made through numerous private
economic decisions. It is a matter
of public interest that those decisions,
in the aggregate, be intelligent and
well informed. To this end, the free
flow of commercial information is
indispensable." Id. at 765.

The Journal's solicitation of subscriptions fits this standard

for First Amendment protection; moreover, the facts that the

(footnote continued)

and regulation do prohibit a candidate's use of donor lists to
solicit contributions. The question whether this prohibition is
consonant with the First Amendment's protection of speech, and
the corollary right effectively to participate in the electoral
process, however, is not raised by the facts of the present con-
troversy. That the Journal is a printed periodical and a forum
f or discussion of ideas 1-imp licates the First Amendment's protec-
tion of the press, but freedom of the press is not the primary
element of the Journal's position.
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Journal's solicitation was for the purpose of giving notice

of the existence of a medium for discussion of ideas, and

that its impetus was education, not profits, strengthen the

protection afforded by the First Amendment.

Moreover, the First Amendment requires access to

the mails for the transmission of inoffensive communications.

"The use of the mails is almost as much a part of free speech

as the right to use our tongues." United States ex rel.

Milwaukee Social Democratic Publishing Co. v. Burleson,

255 U.S. 407, 437 (1921) (Holmes, J. dissenting), quoted with

approval, Blount v. Rizzi, 400 U.S. 410, 416 (1971). See also

Taylor v. Sterrett, 532 F.2d 462, 480 (5th Cir. 1976). The

mails, of course1 are the medium of communication used by the

Journal.

However the Commission' s burden of justifying its

proscription of the Journal's activities is defined, the

Commission cannot meet it. The Journal has strong grounds

for contending that the Commission's prohibition of its use

of the Reagan list effectively denies the Journal all communication:

The Journal's meager budget permits only a small amount of adver-

tising directed toward a discrete group likely to support the

Journal':s purposes. In the opinion of the Journal's editors,

the Reagan list includes the persons who are most likely to

subscribe or make a donation. Thus, the Commission's prohibition

squelches the only economically feasible form of commercial speech,
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which in turn will force the Journal to close down.-/ In

Linmark Associates, Inc. v. Township of Willingboro, 431 U.S.

85 (1977) (8-0 decision), the Court stated that whether

"1sellers realistical are relegated", by a proscription

against one form of speech, to alternatives that are "more

cost~ly]," involve "less autonomy," "are less likely to reach

persons not deliberately speeking sales information," or are

"less effective media" determine whether the alternatives are

"satisfactory" and therefore a persuasive basis for sustaining

the proscription. Id. at 93 (emphasis added).

In the present case, there is no realistic alternative

method of communication open to the journal if mail solicitation

of the persons on the Reagan list is prohibited. Thus, it is

at least arguable that the Commission must meet the heavy burden

of showing that a compelling public interest justifies its

prohibition, because the effect of the prohibition is to prevent

speech. **/

Indulging the assumption, however, that if the Journal

is denied use of the Reagan list, other means of commercial speech

will realistically remain open to it, the Commission's prohibition

of the Journal's solicitation of persons by means of the Reagan

list might be characterized as a restriction on the manner of its

speech. The Commission may impose reasonable time, place and manner

~The Journal receives no financial support from Harvard University.

ic/"After Virginia Pharmacy Bd. it is clear that commercial
speech cannot be banned because of an unsubstantiated belief
that its impact is detrimental." Linmark Associates, Inc.
v. Township of Willingboro, 431 U.S. 92 m.6. (1977) (emphasis added).
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restrictions on the exercise of speech, provided that the

restriction is "narrowly talored to further the [governent's]

legitimate interest." Grayned v. City of Rockford, 408 U.S. 104,

116-17 (1972). But the First Amendment requires that the Commission

justify its prohibition.- Thus, even if the interpretation

of S 438(a) (4) announced in the Commission's August 3 letter

is a restraint on only the manner of speech, the Commission

must nonetheless show that its interpretation of S 438(a) (4) "is

needed to assure" a legitimate governmental interest. Linm~ark

Associates, Inc. v. Township of Willingboro, supra, 431 U.S. at 95.

The Journal contends that the Commission's interpretation is not

necessary for that purpose.

The only governmental interest that is asserted in

the legislative history of the Act as the basis for its "com-

mercial purpose" proscription is protection of election cam-

paign contributors from harassment of the sort that will signi-

ficantly deter their contribution to future campaigns. It

may be assumed that this interest is legitimate and substantial.

But the Commission must show clearly that its proscription of

inoffensive mail solicitations furthers this interest. The

* / That justification cannot be simply that "lample alternate

channels of communication," Virginia State Board of Pharmacy

v. Virginia Citizens Consumer Council, Inc. 425 U.S. 748, 771

(1976), remain available to the Journal. "Restraint onl expres-

sion may not generally be justified by the fact that there may

be other times, places or circumstances available for such ex-

pression. " Minarcini v. Strongville city School Dist., 541

F.2d 577, 582 (6th Cir. 1976). See ale-n Linmark Associ-ates, Inc.
v. Township of Willingboro, 431 U.S. 85,, 93 (1977); Southeastern

Promotions, Ltd. v. Conrad, 420 U.S. 546, 556 (1975); Kleindeinst

v. Mandel, 408 U.S. 753, 765 (1972).
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interest. The Journal contends that the Commission cannot

make this showing for the reasons stated in section E of its

argument, supra at pages 12-14. Therefore it cannot justify

its proscription against the inoffensive mail solicitation

of persons named in a donor list on file at the Commission

by a tax-exempt, non-commercial organization not involved

in influencing the outcome of political campaigns.

In contrast with the legitimate governmental in-

terest in protecting contributors from harassment that will

deter future contributions, two putative "interests" are not

legitimate and therefore cannot justify abridgment of the

First Amendment interests of the Journal and its addressees.

First, the government has no legitimate interest in pater-

nalistically insulating the public from advertising messages

in order to minimize the possibility of annoyance. As the

Supreme Court stated in Virginia Pharmacy case, supra,

425 U.S. at 770, the First Amendment requires that govern-

ment:

*/ Additionally, if the Journal's position regarding Congress'
3efinition of "contributions" (see subsection A of this argu-
ment) is correct, it is clearly proper for the Journal to solicit
donations from the persons named on the Reagan list. Consequently,
there can be no justification for prohibiting the solicitation of
subscriptions. Surely it is not likely that the recipients of
a letter from the Journal will be deterred from making future
campaign contributions simply because a solicitation of a
subscription has been added to the solicitation of a donation.
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"fassume that this [advertisement]
information is not in itself harm-
ful, that people will perceive
their own best interests if only
they are well enough informed,
and the best means to that end
is to open the channels of com-
munication rather than to close
them."

Furthermore:

"The ability of government, con-
sistent with the Constitution,
to shut off discourse solely to
protect others from hearing it
is . . . dependent upon a show-
ing that substantial privacy
interests are being invaded in
an essentially intolerable man-
ner." Cohen v. California,
403 U.S. 15, 21 (1971) (emphasis
added).

Indeed, the assumption is that the public has an interest

in receiving -- indeed, a right to receive -- advertising.

Virginia Pharmacy case, supra,, 425 U.S. at 757.

It is true that when communications are mailed

to a residence, the householder's privacy interests must

be considered along with the interests of mailer and

householder in communication by mail. A householder has the

right to exclude offensive mail from his home. Rowan v.

Post office Department, 397 U.S. 728 (1970). But the Court

and Congress have made it clear that the decision as to what

shall be deemed offensive and therefore excluded from an

individual's home is to be made by the individual himself,
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id. at 736; see also Martin v. City of Struthers, 319 U.S.

141, 144 (1942),not by a government agency "sitting astride

the flow of mail." Lamont v. Postmaster General, 381 U.S.

301, 306 (1965). The statutory mechanism for such exclusion

exists in 39 U.S.C. S 3008 (1976). Moreover~the businesses

that are the primary users of unsolicited mail advertising

operate a centralized "Mail Preference Service" that invites

persons who receive their mail to ask that their names be re-

moved from active solicitation lists.

Second, there is no legitimate interest in pro-

tecting the proprietary interest of candidates in donor

lists filed with the Commission. The assertion of such an

interest follows an assumption that if the public may use

campaign donor lists filed with the Commission for solici-

tations, the value of those lists to candidates will be

dissipated. But this assumption, even if it is accurate,

*/ While the statute refers only to mail that is "erotically
arousing or sexually provocative," in practice "the power of
the householder under the statute is unlimited; he may prohibit
the mailing [to himself] of a dry goods catalog because he ob-
jects to the contents . "Rowan v. Post Office Department,
397 U.S. 728, 737 (1970).

*/This voluntary approach was recommended by the Privacy Pro-
tection Study Commission in its 1976 Report to Congress. In-
terestingly, "[(clonsumer response to MPS [Mail Preference
Service] has yielded more requests to get on than off mailing
lists." B. Rodriguez, "Fact Book on Direct Response marketing"
(1978) at 9.

***/ The rationale behind this assumption is apparently as tfollows:

the more frequently the persons on a mailing list are solicited,
the less likely it is that they will respond to a particular solici-
tation; in other words, the more a list is used, the less effec-
tive it becomes.
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cannot support the Commission's position. The legislative

history of the Act affords no basis for the Commission's

assertion of a mandate to protect such an "interest." In

adopting the proviso to S 438(a) (4), Congress adverted only

to the objective of protecting contributors from harassment.

There is no mention of an objective of protecting candidates'

interests in maximizing the effectiveness of their campaign

donor lists for their future use or for sale or loan to other

persons.

There is a more fundamental flaw in the assertion

of this putative "interest." At bottom, it must be justi-

fied by the rationale that additional solicitations by the

public will cause persons on candidates' donor lists to direct

some of their money and loyalty to ne!-7 causes. But the pro-

hibition of this effect is not a legitimate governmental in-

terest. The Commission cannot stifle the free flow of truth-

ful and inoffensive information because it assumes that re-

cipients will act directly and lawfully on that information to

their detriment or to that of the general public. Such a

~/In the Linmark case, the Court concluded that the regulatory
proscription was based on the "content" of the communications
at issue because the Township "fears their 'primary' effect --
that they will cause those receiving the information to act upon
it."1 "The [Township] Council has souqht to restrict the free
flow of these data because it fears that otherwise [the recipi-
ents of the data] will make decisions inimical to what the
Council views as the (recipients'] self-interest and the corpor-
ate interest of the township. . . . " The Court characterized
the "constitutional defect" in such a regulation as "basic."
431 U.S. at 94, 96.
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rationale involves a prohibition of speech on the basis of

its content, the most suspect type of restraint on First Amend-

ment rights.

Finally, the interpretation that the Comrmission

adopted in its August 3 letter is not necessary to protect

the government's legitimate interest in assuring the proper

use of public records. If the Commission asserts such an

interest, the assertion cannot strengthen the Commission's

position. Such an assertion would simply beg the question

of what constitutes proper use of the campaign donor lists

on file with the Commission. Statutes other than the Act

itself do not answer this question; and reference to the

Act itself raises the questions of proper interpretation of

§ 438(a) (4) in light of its legislative history and the limi-

tations of the First Amendment, which have already been dis-

cussed in this brief.

*/ Statutes relating to the disclosure of information, such as
tEhe Privacy Act, 5 U.S.C. S 552a, the exemptions to the Freedom
of Information Act, 5 U.S.C. S 552(b), and the criminal proscrip-
tion of disclosure by officials of confidential information, 18
U.S.C. 5 1905, are not relevant to the duties of the Commission
with respect to the campaign donor lists in its files, because
these lists are not secret or confidential. Congress has 'required
that they be disclosed to the public. The present dispute about
the meaning of § 438(a) (4) concerns the ways in which the public
may use lists already in the public domain.
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For the foregoing reasons, the Commission has not

shown and cannot show that its new interpretation of 5 438

(a) (4), which abridges First Amendment rights, is necessary to

protect a compelling, or even a legitimrate, governmental

interest, or that its interpretation involves a proscription

of a manner of speech that is narrowly talored to further such

an interest.

IV. Conclusion.

The Journal respectfully submits that the plain

meaning of the Act and the regulations promulgated by the

Commission for its implementation, the legislative history of

the Act, principles of due process, and First A~mendment prin-

ciples, require the conclusion that the Journal has not

violated § 438(a) (4) of the Act as that section must be con-

strued, and that the Commission lacks the authority to prohibit

the Journal's mail solicitation of the persons whose names

appear on the Reagan list for the purpose of establishing its

circulation.

Respectfully submitted,

Lawrence T. MacNamara, Jr/
888 Sixteenth StreetN, _
Washington, D.C. 20006

Attorney for the Harvard
Journal of Law and Pulic
Policy
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and Public Policy)

AFFIDAVIT OF E. SPENCER ABRAHAM

E. SPENCER ABRAHAM, being duly sworn according to law and

authorized to make this affidavit on behalf of the HARVARD JOURNAL OF

LAW AND PUBLIC POLICY does depose and say:

1. I am the President of the Harvard Journal of Law and

Public Policy.

2. The Harvard Journal of Law and Public Policy is a non-

profit Massachusetts corporation formed in Massachusetts. Its membership

is comprised of students at Harvard Law School. Its function is the

publication of a journal of ideas. The format of the Journal follows

that of a law review, including articles by outside contributors and

student-written notes and comments. The Journal does not receive

financial support from Harvard University. It is a new publication

without an established list of subscribers. One issue has been printed.

3. To attempt to establish a circulation, the Journal contacted

both by letter and phone the Federal Election Commission in March, of 1978

in an effort to obtain a list of donors to the 1976 Presidential Primary

Campaign of Ronald Reagan, which was on file in the public records of the

Commission. The Journal apprised the Commission of the purposes for which

it requested the list. In subsequent discussions between Mr. Abraham and
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Mr. Michael Malone of the FEC's public documents section, the Journal

reiterated its purpose for requesting a copy of the Reagan list. Mr.

Malone of the Commission furnished the records to Mr. Thomas Klunzinger

on April 17, 1978. During discussions prior to the obtaining of such

lists Mr. Malone indicated that he felt the use ofth~e lists for commiercial

purposes was in violation of 2 U.s.c. section 438 (a) (4). Mr. Malone

was then informed of the existence of 11 C.F.R. section 104.13. Mr.

Malone was unfamiliar with this provision and made no further comment

with regard to the legality of using the Reagan lists after notification

of the existence of this regulation (a -copy- of the regulation was sent

to Mr. Malone).

4. After the Journal obtained the Reagan list, it mailed letters

to approximately 2,500 of the persons named in the list. The letters

were mailed on the following dates: June 21 - 721; June 27- 675;

June 30 -550; July 3- 531.

5. In mid-."uly, 1978,, Mr. Gary Christian of the Enforcement

CDivision of the Commission called Mr. Abraham and said that the Commission

considered the Journal's mailings to be violations of § 438 (a) (4).
Thereupon the Journal ceased mailing letters to persons named in the

Reagan list since that time.

6. The Journal has an extremely limited budget. It must advertise

if it is to continue in business, but it can afford to advertise only to

a discrete group that is likely to be sympathetic to the Journal's purpose.

In the opinion of the Journal's editors, the Reagan list includes the

names of persons most likely to support the Journal with subscriptions or

contributions.
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I have read the foregoing and it is true to the best of

my knowledge, information and belief.

E. Spencer Abraham
President, Harvard Journal
of Law and Public Policy

Sworn and Subscribed to before me this

.20th day of September, 1978

Notary 44.7i IAM
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(202) 452-6770 September 18, 1978 868

Mr. Gary Christian
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: Harvard Journal of Law and Public Policy:
MUR 592'(78)

Dear Mr. Christian:

I have attached a "Preliminary Statement of' the
Dispute by the Journal 'in Response to the Commission' s
Notice That It Has Reason to Believe That the Journal May
Have Violated 2 U.S.C. S 438(a)(4)." After our discussion
on Friday, in which we agreed that the Preliminary Statement
should be filed this morning, followed by a Memorandum of
Law on September 22, I expanded the Preliminary Statement
somewhat. I still plan to submit additional legal support
on September 22. The most practical form for the September 22
submission may be a substitute Statement rather than a
supplemental memorandum. For that reason, and because the
Journal's editor has not seen this Preliminary Statement, I
request that formal circulation of the Journal' s position
among the Commission await submission othamlified
Statement on September 22.

With kind regards:

Sincerely,

Cl~~a t".(c I. -4

Lawrence T. MacNamara, Jr.

LTM/j ab
Attachment
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PRELIMINARY STATEMENT OF THE DISPUTE
BY THE JOURNAL IN RESPONSE TO THE
COMMISSIO'S NOTICE THAT IT HAS REASON
TO BELIEVE THAT THE JOURNAL MAY HAVE
VIOLATED 2 U.S. C. S 4 3 8(a) (4) .

Lawrence T. MacNamara, Jr.
888 Sixteenth Street, N.W.
Washington, D.C. 20006
452-6770

Attorney for the Harvard
Journal'of Law and Public
Policy

September 18, 1978



1. Facts.

The Harvard Journal of Law and Public Poiyis

a new periodical published by a not-for-profit, tax

exempt organization comprised of students at Harvard

Law School. In the one issue its editors have produced,

the Journal follows the law review format of articles

from outside authors supplemented by student-written

notes and comments. It does not support or oppose candidates

for election, expressly or otherwise, or attempt to influence

the outcome of elections in any other way.

Stating that their purpose was to establish a

circulation for the Journal, its editors asked the

Commission in the Spring of 1978 to provide a copy of

the list of donors to the 1976 Presidential Primary

Campaign of Ronald Reagan, on file in the Commission's

public records ("Reagan List"). The Commission furnished

to the Journal, in April 1978, a list of some 20,000 names.

Thereafter the Journal began to mail, in batches of

several hundred envelopes at a time, a letter that

solicited subscriptions and donations to the Journal.*/

By July 1978, the letter had been sent to approximately

~/The letter requesting subscriptions and donations
was short and polite. It stated in part:

"If you wish to subscribe to the
Harvard Journal of Law and Public
Policy, please send the four dollar

(footnote continued)
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2500 persons named in the Reagan list. At that time

the Commission informally told the Journal that it had

reason to believe that the Journal's use of the Reagan

list may have violated a section of the Federal Election

Campaign Act of 1971 as amended ("Act"), 2 U.S.C. S 438(a) (4),,

and as implemented by the Commission's relevant regulation,

11 C.F.R. S 104.13.-*/ The Journal thereupon ceased using

the list and has not used it since. The Commission's

informal communication was confirmed by a letter of

August 3, 1978 from Mr. Oldaker to Mr. Abraham, the

President of the Journal ("August 3 letter").

II. Scope of the Dispute.

This dispute concerns the proper interpretation

of the proviso of 2 U.S.C. S 438(a) (4), which states that

nany information copied from such reports and statements

(footnote continued)

subscription fee in the enclosed
self-addressed stamped envelope.
And, if you can, please join the
Journal's Patrons Program by donating
$50 to the cause of academic diversity
and freedom on thought. Since the
Journal is a non-profit making
educational organization, of course,
such contribution will be tax
deductible."1

~/The Commission submitted 11 C.F.R. S 104.13 to
Congress on January 11, 1977 and, pursuant to 2 U.S.C.
S 438(c), the regulation became effective thirty legisla-
tive days thereafter. Thus 11 C.F.R. S 104.13 is the
regulation that governs the present dispute.
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(filed with the Commission and required to be made

available for public inspection and copying] shall not

be sold or utilized by any person for the purpose of

soliciting contributions or for any commercial purpose."

The Journal's position is that its use of the Reagan

list did not violate any of the elements of this pro-

scription, and that the Commission acted correctly in

April 1978 when it gave the Journal the Reagan list,

with the apparent understanding that it would be used

for the purpose of soliciting contributions to establish

the Journal's circulation.

There appears to be no dispute about whether the

Journal "sold" the Reagan list. The Journal has not done

so. Nor does the Commission appear to contend that the

Journal solicited "contributions," as that term is

defined for the purposes of the Act in 2 U.S.C. 5 431(e)

and 11 C.F.R. 100O.4(a)(1).- In any event, there would

~/In his letter to the Journal of August 3, 1978, Mr.
Oldaker stated that:

"(Tlhe use of names obtained from
the FEC reports to solicit subscriptions
to a magazine such as the Journal is
considered to be for commercial purposes
and prohibited by the Act."

There is no reference to suspected violation of
the prohibition against soliciting contributions.
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be no grounds for the Commission to assert that the

Journal had done so: the Journal has not requested

or used donations for the purpose of influencing election

results; therefore its requests for donations and sub-

scriptions from persons whose names were on the Reagan

list did not constitute "soliciting contributions"

within the meaning of the Act.

Thus the nub of the matter is whether the

Journal violated the Act's proscription against utilizing

the list "for any commercial purpose." The Journal's

position, explained in the following paragraphs, is

that it did not violate this proscription.

III. Argument.

A. The Plain Meaning of 11 C.F.R.
S 104.13 Permits the Activities by
the Journal That Are the Subject
of This Dispute.

"Commercial purpose" is a phrase of broad and

uncertain scope. It is not defined in the Act; nor is

it a term of art with a settled meaning. The Commission's

regulations do not define the term, but 11 COFOR. S 104.13

includes an exception to the "commercial purpose" pro-

scription. According to that exception, "'any commercial

purpose' does not include the sale of newspapers,-maga-

zines, books or other similar communications, the

principal purpose of which is not to communicate lists
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or other information obtained from a report filed as

noted above." Thus, according to the regulation, the

Act does not proscribe utilization of campaign donor

lists for the purpose of sale of magazines the principal

purpose of which is not to communicate the lists. The

activities of the Journal which precipitated this MUR

clearly fit within the express exception of 11 C.F.R.

S 104.13. The Journal is a periodical similar to a

magazine; its principal purpose is not to publish

campaign donor lists; and its use of the Reagan list to

invite subscriptions was for the purpose of "sale" of

the Journal. The Journal contends that, for this reason

alone, the Commission lacks reason to believe that the

Journal may have violated the Act by using the list for

a "commercial purpose." The Journal also contends that

it was fully justified in relying on the plain meaning

of the Commission's regulations when it determined that

the "commercial purpose" proscription would not apply to

its activities.
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B. The Commission's August 3 Letter
Represents an Invalid Repudiation
of the Plain Meaning of 11 C.F.R.

S104.13.

In its August 3 letter, however, the Commission

stated that the Journal's activities were within the

"commercial purpose"~ proscription. The letter must

be considered as representing a substantial change in

the Commission's interpretation ofS 438(a) (4) that

repudiates the plain meaning of 11 C.F.R. S 104.13.

The Commission apparently is harkening back to a 1972

regulation of the Comptroller General,- which provided:

"No information copied or obtained
from reports and statements shall be
sold or used by any person for the pur-
pose of soliciting contributions or for
any commercial purpose. For purposes
of this subchapter, 'soliciting contri-
butions' means requesting gifts or dona-
tions of money, or anything of value for
any cause or organization -- political,
social, charitable, religious, or other-
wise. For purposes of this subchapter,
'any commercial purpose', means any sale,
trade, or barter of any list of names or
addresses taken from such reports and
statements and surveys or sales promotion
activity. Violations of this section are
subject to the criminal penalties provided
in section 311 of the Act." 11 C.F.R. S20.3
(1972); 37 Fed. Reg. 6167 (1972).

This regulation purported to proscribe activity of the

type that is at issue in this case, but its proscription

of contributions exceeded the scope of the Act, and its

*1Regulatory authority under the Act was vested in
the Comptroller General until 1974.
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definition of "commercial purpose" conflicted with First

Amendment principles protecting commercial speech, which

the Supreme Court has clarified since 1972. The

Commission apparently recognized the infirmity of the

1972 regulation when, in 1977, it promulgated the sub-

stantially less restrictive provisions of 11 C.F.R.,

S 104.13, in supersession of 11 C.F.R. S 20.3 (1972). The

C~ommission's present vacillation in the direction of the

Comptroller's 1972 regulation is wrong as a matter of

administrative procedure, proper interpretation of the

intent of Congress, and proper application of First

Amendment principles.*/

C. A Finding That the Journal Violated
the Act Would Be Improper as a
Matter of Administrative Procedure.

Irrespective of the merits of the new interpretation

that the Commission has placed on S 438(a) (4), a finding

that a violation had occurred in this case would be a denial

of due process. While it is proper for an agency to alter its

policies and approaches, e~. Columbia Broadcasting System,

~/In transmitting its proposed general regulations to
Congress on January 11, 1977, the Commission did not
indicate that it intended to interpret 11 C.F.R. S 104.13
as merely a restatement of 11 C.F.R. § 20.3 (1972). In
its only relevant comment, the Commission said that 11
C.F.R. S 104.13 "defines commercial use to exclude use
in news media and books." This statement is too cryptic
to be helpful in resolving the present issue. But even
if it were more precise, it could not have the effect of
altering the plain meaning of the regulation itself.
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Inc. v. F.C.C., 147 U.S. App. D.C. 175,,183 (1971), due

process indicates that sanctions be applied only pros-

pectively. Having fundamentally altered its inter-

pretation of S 438(a) (4) in its August 3 letter, the

Commission cannot now expose the Journal to the possi-

bility of a civil penalty that would attend a finding

of violation of the Act, on the basis of the Journal's

actions taken prior to August 3 in good faith reliance

on the Commission's prior interpretation. In this

respect, the observation of Judge Friendly in N.L.R.B.

v. Majestic WeavingCo. 355 F.2d 854, 860 (2d Cir. 1966)1

is relevant: "the [judicial] hackles bristle still more

wheni a financial penalty is assessed for action that

might well have been avoided if the agency's changed

disposition had been earlier made known.

If the Commission wishes to alter its inter-

pretation of 5 438(a) (4), it should do so either in a

separate rulemaking proceeding, or by the crafting in

this proceeding of a rule for prospective application.

See, e.g., N.L.R.B. v. Beech-Nut Life Savers, Inc., 406

F.2d 253 (2d Cir. 1968). Indeed, the Commission's

revision of its interpretation of S 438(a) (4) in a

contemplated enforcement action indicates that its regu-

lations, which it presented to Congress as a "readable
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and practical guide" for the public, Letter of Hon.

Vernon W. Thompson, to Hon. Thomas P. O'Neill, Jan. 11,

1977, served in fact as a snare for the Journal.

D. The Commission's Interpretation
of 5 438(a) (4), as Expressed in Its
August 3 Letter, Is Not Mandated by
the Act or Its Legislative History.

In passing a proscription against use of campaign

filings for "commercial purposes," without defining t1~at

term, Congress implicitly gave the Commission broad

discretion to define the term in particular circumstances.

Where First Amendment problems are raised by the "commercial

purpose" proscription, the Commission has a duty to define

it in a way that preserves the validity of the Act.. For the

reasons stated in subsequent paragraphs, the application of

5 438(a) (4) indicated by the Commission in its August 3 letter

violates the First Amendment. Moreover, if the Commission's

interpretation prohibits use of the donor lists on file at the

Commissicn for any type of solicitation that is colorably

commercial, that interpretation is overbroad in light of the

First Amendment. It is therefore especially significant that

the Act itself does not require such application or interpretation.

The "commercial purpose " proscription in the

proviso to § 438(a) (4) was added as a floor amendment by

Senator Belimon without discussion in hearings. By

contrast, the public disclosure provision to which the

proscription was belatedly attached had been a keystone

of the legislative scheme from its inception. Thus as
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the fabric of the Act was woven, the assumption of

Congress was that campaign donor lists would be made

public without restriction, and the intent of Congress

to restrict the use of information once publicized

was at best pale and secondary in relation to the

paramount intent to require public disclosure. 1

The attitude of Congress reflected the approach of

earlier campaign disclosure acts, which placed no

restriction on the use of disclosed lists of contributors

once they were in the public domain. See, e~g, 37 Stat.

25, 26 (S 5) (1911).

The floor discussion of Senator Bellmon' s

amendment is significant. It indicates that his purpose

- was primarily to protect contributors from the practice

*1Indeed, the relative insouciance with which Congress
treated its restrictions on the use of public information
is indicated by its failure to provide any restriction on
the use of information filed with state officials. See
2 U.S.C. S 439(b)(3). The absence of such a restrictin
was filled by the Commission's Advisory Opinion No. AO
1975-124, CCH Fed. Election Campaign Financing Guide,
1 5191. Moreover, 'in light of the regulatory scheme it
had crafted, Congress itself was doubtful about its
ability to control the use of information in the public
domain. When Senator Bellmon, the sponsor of the floor
amendment that became the proviso to S 438(1)(4), argued
for his amendment, the leader of the floor debate of
the Act, Senator Cannon, responded:

"Mr. President, this is certainly a
laudable objective. I do not know how

(footnote continued)



0o

of list-brokering for profit. Additionally, he intended

to protect the privacy of contributors from harrassment

of the sort that would deter their making future

contributions to candidates for political office. 117

Cong. Rec. 30057-58 (1971). It is the position of the

Journal that it has not committed either of the practices

that disturbed Senator Bellmon. It has not engaged in

_ list-brokering. And its mailing of a solicitation letter

to persons on the Reagan list is not an invasion of

privacy or harrassment that will deter future contributions.!

Moreover, although the Journal is not now in possession

of such evidence, it believes that attitude surveys exist

that prove that persons receiving unsolicited mail do

not consider it either an invasion of privacy or harrass-

ment so grave that it would deter future contributions.

(footnote continued)

we are going to prevent it from being
done. I think as long as we are going
to make the lists available, some people
are going to use them to make solicitations.
But as far as it can be made effective,
I am willing to accept the amendment."
117 Cong. Rec. 30057 (1971).

In stating that, in light of the Act's sche 11e, the achieve-
ment of Senator Belimon's objectives could not be guaranteed,
Senator Cannon in effect stated that Congress did not
consider those objectives to be a primary part of the
legislative scheme.

.!/ The Journal. has not engaged in more intrusive forms
of solic3itton, such as telephone calls and door-to-door

(footnote continued)
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Thus, the Act, as illuminated by its legislative history,

does not require the interpretation expressed by the

Commission in its August 3 letter.

E. The Commission's August 3 Inter-
pretation of S 438(a) (4), as It is
Proposed to Be Applied to the
Journal, Violates the First Amendment.

A f inding by the Commissionr that the Journal

violated S 438(a) (4) by soliciting subscriptions would

construe the section in a way that violates the First

Amendment. The First Amendment value at stake here is

protection of commercial speech.-' The relevant principles

were declared by the Supreme Court in Virginia State Board

of haracyv. Virgiia Citizens Consumer Council, Inc.,

(footnote continued)

solicitation of persons on the donor list. Whether the
Commission would be justified in placing time, place or
manner restraints on telephone or door-to-door solicitations
using campaign donor lists is therefore a question that
is not comprehended by this dispute.

*/ 2 U.S.C. S 438(a) (4) and 11 C.F.R. 104.13 do not on
their face proscribe, and therefore do not raise an issue
concerning, the use of campaign donor lists by other
candidates for the purpose of soliciting votes or work
from individuals. The Act and regulation do prohibit a
candidate's use of donor lists to solicit contributions.
The question whether this prohibition is consonant with
the First Amendment's protection of speech, and the
corollary right effectively to participate in the electoral
process, however, is not raised by the facts of the present
controversy. That the Journal is a printed periodical and
a forum for discussion of idea's implicates the First

(footnote continued)
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425 U.S. 748 (1976). The Virginia Pharmacy decision

makes it clear that the First Amendment protects

commercial speech in the form of a proposal of a

commercial transaction, even though "the advertiser's

interest is a purely economic one." Id. at 762.

According to the Court:

"Advertising, however tasteless
and excessive it sometimes may seem,
is nonetheless dissemination of
information as to who is producing
and selling what product, for what
reason, and at what price. So long
as we preserve a predominantly free
enterprise economy, the allocation of
our resources in large measure will
be made through numerous private
economic decisions. It is a matter
of public interest that those decisions,
in the aggregate, be intelligent and
well informed. To this end, the free
flow of commercial information is
indispensable." Id. at 765.

The Journal's solicitation of subscriptions fits this

standard for First Amendment protection; moreover, if

they are relevant at all, the facts that the Journal's

solicitation was for the purpose of preserving a medium

for discussion of ideas, and that its impetus was

(f ootnote continueA)

Amendment's protection of the press,, but freedom of the
press is not the primary element of the Journal's
position.
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education, not profits, strenthen the protection afforded,

by the First Amendment.

The Journal has strong grounds for a contending

that the Commission's prohibition of its use of the

Reagan list effectively denies the Journal all communica-

tion: The Journal's meager budget permits only a small

amount of advertising directed toward a discrete group

likely to support the Journal's purposes. In the opinion

of the Journal's editors, the Reagan list includes the

persons who are most likely to subscribe or make a dona-

tion. Thus, the Commission's prohibition squelches the

only economically feasible form of commercial speech, which

in turn will force the Journal to close down.*/ Conse-

quently, the Com~mission would be required to meet the

heavy burden of showing that a compelling Public interest

justifies its prohibition, when the effect of that prohibi-

tion is to prevent speech.

Indulging the assum~ption, however, that if the

Journal is denied use of the Reagan list, other means of

commercial speech will remain open to it, the Commission's

prohibition might be characterized as a restriction on the

manner of its commercial speech. If that be so, the First

*/ The Journal receives no financial support from Harvard
University.



Amendment would shift the burden to the Commnission to

justify its prohibition. At the same time, however,.the

Commission may impose reasonable time, place and manner

restrictions on the exercise of speech, provided that the

restriction is "narrowly tailored to further the [govern-

ment's] legitimate interest." Grayned v. City of Rockford,

408 U.S. 104, 116-17 (1972). The question would thus

become whether the Commission can show that its prohibition

against commercial solicitation by mail of persons whose

names appear on a donor list filed with the Commission

clearly furthers a legitimate governmental interest. The

Journal's position is that it does not.

It may be assumed that the protection of election

campaign contributors from harrassment of the sort that

will significantly deter their contributions to future

campaigns is a legitimate governmental interest. But it

cannot be contended that the receipt of unsolicited letters

harrasses their recipients, when the content of the letters

is inoffensive. Such communications can be readily dis-

carded. Indeed, the Journal believes that empirical data

exist that support the conclusion that most persons are

flattered rather thun repelled by the receipt of inoffensive

unsolicited mail. 'Unsolicited mailings are a prevalent form

of advertising that, it is reasonable to assume, is directed

with special frequency toward persons sufficiently affluent

to contribute more than $100 to a political candidate. If

campaign contributors are already accustomed to receiving
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unsolicited mailings from other sources, it is unreason-

able to assert that the receipt of additional mailings as

a result of their campaign contribution will so annoy

them that they will stop making contributions.

The government has no legitimate interest in

paternalistically insulating the public from advertising

messages in order to minimize the possibility of annoyance.

As the Supreme Court stated in the Virginia Pharmacy case,

supra, 425 U.S. at 770, the First Amendment requires that

government:

"assume that this (advertisement]
information is not in itself
harmful, that people will perceive
their own best interests if only
they are well enough informed, and
the best means to that end is to
open the channels of communication
rather than to close them."

Indeed, the assumption is that the public has an interest

in receiving -- indeed, a right to receive -- advertising.

Id. at 757. And the First Amendment limits the power of

Congress to control what may be sent through the mails.

E.g., Lamont v. Postmaster General, 361 U.S. 301 (1965).

Thus the Comrmission's prohibition is not supported

by a compelling interest. In fact there is no rational

basis for concluding that the prohibition of mail solici-

tation of persons on the Reagan list is necessary to pre-

serve their willingness to contribute to future elections.
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Moreover, the Commission's August 3 letter

apparently recognizes that Congress has not proscribed

use of campaign filings for the purpose of soliciting

donations to recipients unrelated to political election

campaigns. !/This position is significant because the

solicitation letter that is the subject of this dispute

requests both subscriptions and donations for a purpose

not related to a political election campaign. The Commis-

sion is thus in the awkward position of agreeing that the

mailings of' the Journal'; letter without a request for

subscriptions was permissible, while contending that the

insertion of a request for subscriptions violated the Act.

But surely it is not likely that the recipients of the

J ournal's letter will be deterred from making future

campaign contributions because a solicitation of a sub-

has been added to the solicitation of a donation.

Finally, in light of the judgment of Congress

that its objectives, the promotion of honesty and the

appearance of honesty in election campaigns and the increase

in information relevant to voting decisions, justified

disclosure and publicization of donors' names, even though

the result was to invade the donors' privacy of association

and to deter future contributions to a significant extent,

Buckle v. Valeo, 424 U.S. 1, 68, 83 (1976), Congress' faint

desire to afford what is at most a modicum of protection of

*/ Such donations are not "contributions" within the meaning
of the Act, 2 U.S.C. § 438(e), and, whatever the meaning of
the undefined term "commercial transaction," it appears
clearly not to include a gift.



donors' privacy and incentives to contribute cannot justify

the sacrifice of the Journal's First Amendment interests.

Indeed,.given the lack of any support for the assumption that

sacrifice of the Journal's First Amendment interests will

protect donors' interests, that sacri-fice is comnpletely

unwarranted.

For the foregoing reasonsr, the*Journal respectfully

submits that it has not violated S 438(a) (4) of the Act as

it must be construed, and that the Commnission lacks the

authority to prohibit the Journal'Is mail solicitation of the

persons whose names appear on the Reagan list for the purpose

of establishing its circulation.

Respectfully submitted,

Lawrence T. MacNamara, Jr.
888 Sixteenth Street, N.W.
Washington, D.C. 20006

N Attorney for the Harvard
Journal of Law and Public
Policy



FIRSTl CLASS

Lawrence T. MacNamara, Jr., Esq.
COVINGTON & BURLING

681 SIXTEENTH STREET. NW.

WASHINGTON. 0. C 20006

Mr. Gary Christian
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

COVINGTON & BURLING
68 SIXTEENTH ST., N. W.

WASHINGTON, D. C. 20006



COVINO3TON & BURLINGI
888 SIXTEENTH STREET, N. W.

WASHINGTON, D. C. zoocs

TELEPH4ONE WI7062 00
(toe) 452-6000 September 15, 1978 T)(LX 00-S33OO

WRITO[Wh DIRECT DIAL NUMMUCPSE:CYLN

452-6770

Mr. William C. Oldaker,
General Counsel

Federal Election Commission
1325 K Street N.W.
Washington, D.C. 20463

Re: Harvard Journal of Law and Public Policy: MUR 59,2(78)

Dear Mr. Oldaker:

I shall represent the Journal in this matter.

I am uncertain about the Journal editors' desire to
press this matter in order to attempt to persuade the
Commission to accept their interpretation of 2 U.S.C.
§ 438(a) (4) and 11 C.F.R. § 104.13. That uncertainty
comes from my recent appointment to this case, and my
inability to reach the Journal's editor-in-chief,
Steven J. Eberhard, who ison field maneuvers with
the Army Reserve.

Today I shall file with the Commission a statement
of the Journal's position on the facts and the law
pertaining to this matter. I request, however, your
consent to an extension until September 22 to file
either a detailed memorandum of law or a proposal of
settlement, depending on the decision of the Journal's
editors.

Sincerely,

4-re r
Lawrence T. MacNamara, Jr.

cc: Mr. Gary Christian



Lawrence T. MacNamnara, Jr.
COVINGTON &~ BURLING

8313 SiXTEEN-11 S TREI 1. N. \V

-- WASHINGION, D.C. 90006

HANAOD Dt) V~R/.

Mr. William C. Oldaker,
General Counsel
Federal Election comm~issionl
1325 K Street N.W.
Washington, D.C. 20463



FEDERAL ELECTION COMMISSION
1325 K SIREET N.W
WASHINCIOND.C. 20463

MEMORANDUM TO:

FROM:

DATE:

SUBJECT:

CHARLES STEELE )
MARJORIE W. EMMONS

AUGUST 25, 1978

MUR 592 -- Interim Report dated 8-21-78
Signed: 8 24-78, Received in
Office of Commission Secretary-
8-24.- 78. 1,22

The above-named document was circulated to

the Commission on a 24-hour no-objection basis

at 4-30 p.m., AucquSt 24. 1978.

There were no objections to the Interim Report.
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BEFORE THE FEDERAL ELECTION COMMISSION
August 21, 1978

In the Matter of

Harvard Journal of Law
Public Policy

MUR 592 (78)

INTERIM REPORT

Mr. Steven Eberhard of the Harvard Journal of Law&

Public Policy ("Journal") called our office in response to

our letter notifying the Journal of the Commission's finding

of reason to believe. He stated that they have an attorney

who is willing to represent them in this matter, but who

will be on vacation until after Labor Day. They therefore

requested, and were granted, an extension until September 15

in which to file a response to the reason to believe letter.

William C. -Oldaker
General CounselPate/'
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FEDERAL ELECTION COMAMISSION

1325 K STREET N.W.

WASHINGTON , C.C. 20463

August 3, 1978

CETIED MAIL
rCTU1EN RPCTIKT rEQESTED

M.Dvid W. LeebrOnt presiden

Hrv ardLwReview 
Association

Gannet House023
Carnbridge p Massachusetts023

R : IuRt 592 (78)

Dear Mx- Leebron: 

t 17,th

%0 T i is t no i y y U that on ugu te1 t19 8, h er a

o T isisr t ondnotireasonabe 
ause to believe 

h a v r

- Law Review Association 
violatd f2g.SC. report 

()si

cnetion with the 
aleged use o FE reotshtoRcoi 

le-

a ailing list to soliitsbsrptosioth 
eiw

~cc~dinlY he ommssion has 
closed its iei

this matter inoa 
sieran oyu raation.

The CmmiS~' thnks ou for your COOPeainnth

unis ion than s ) Should YOU have any 
questions ,

please cotctGay-himter. 
stffmember assi gned to

jnvestigatiOn Of 
this matter.af

pl a ths matr at (202) 5234l6le

Will C*oldaker

GeneralCone
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FEDERAL ELECTION COMMISSION
1325 K STREET N.W
WASHINGTOND.C. 20463

S 0

August 3, 1978
CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Spencer Abraham, President
Harvard Journal of Law and

do KirlainREllis &Rowe
* 1776 K Street, N.W.

Washington, D.C. 20006

Re: MUR 592(78)

Dear Mr. Abraham:-

Based on information ascertained in the normal course
of carrying out its supervisory responsibilities, the
Federal Election Commission has found reason to believe
that the Harvard Journal of Law and Public Policy ("Journal")
may have 'violated certain provisions of the Federal Election
Campaign Act of 1971, as amended ("the Act"). Specifically,
it appears that the Association used information copied frcm

-'FEC reports obtained on April 17, 1978, to create a mailing
list to solicit subscriptions to the Journal in violation of
2 U.S.C. S438(a)(4). We have nubrdthis matter MUR 592
(78).

2 U.S.C. S438(a) (4) prohibits the use of information
eopied from FEC reports to solicit contributions or for any
commercial purpose. In this context the use of names
obtained from FEC reports to solicit subscriptions to a
magazine such as the Journal is considered to be for

~ commercial purposes and prohibited by the Act. The Commission
considers the exemption contained in 11 C.F.R. 5104.13 not
to extend to using FEC reports to solicit subscriptions to

4%~. periodicals.

Under the Act, you have an opportunity to demonstrate
that no action should be taken against you. Please submit
any factual or legal materials which you believe are relevant
to the Commission's analysis of this matter. Where
appropriate, statements should be submitted under oath.

W~T10o
4
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The commission is under a duty to investigate thismatter expeditiously. Therefore, your response should besubmitted within ten days after your receipt of this noti-fication.

If you have any questions, please. contact Gary Christian,the staff member assigned to this matter, at (202) 523-4161.
This matter will remain confidential in accordance with2 U.S.C. S437g(a) (3) (B) unless you notify the Commission inwriting that you wish the investigation to be made public.
If you intend to be represented by counsel in thismatter, please have such counse~he~o notify us in writing.

Add your address in ow . "ETURN~ TO aeo..

Sh ew .toa whodtanadrs fdlvr

ElShow to whom and date delivered ...[J RETRICI~VjDELIe
Show to whom, date, and address of'del ivery. _0(CONSULT~~ ~sp onTATE O EE)i

William C. Oldaker
General Counsel L

* 0: W-0-234-337

y.

M ' 'M'
4A

- 2 -
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BEFORE THE FEDERAL ELE-TIOCZ I9SSIN

In the Matter of)
) !'UR 592 (78)

Harvard Law Review
Association)

Harvard Jounal of Law )
Public Policy)

It Marjorie W. &mrns, Secretary to the Federal Election

Qirmssion, do hereby certify that on August 1, 1978, the

CcIrnission approved by a vote of 4-0 the recmrendations of the

General Counsel to take the folloing actions in the above-captioned

mlatter:

1. Find no reasonable cause to believe the Harvard
law Review Association violated 2 U.S.C. S438(a) (4) in
connection with the use of FEC reports to oupile
a mailing list to solicit subscriptions to the
Review. TIhe letters attached to the General Counsel 's
Report, dated July 24, 1978 should be sent.

2. Find reason to believe the Harvard Journal of Law
and Public Policy violated 2 U.S.C. S438(a) (4) in
connection wit Fthe use of FEX reports to coapile
a nailing list to solicit subscriptions to the
Journal. The letters attached to the General Counsel's
Report, dated July 24, 1978 should be sent.

Comm~issioners Harris and Aikens abstained from. voting in

this matter.

Date:
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BEFORE THE FEDERAL ELECTION COMMISSION

July 24, 1978

In the Matter of)

Harvard Law Review )MUR 592 (78)
Association)

Harvard journal of Law &)
PublIic Policy- -)

GENERAL COUNSEL'S REPORT

BACKGROUND

This matter arose from a referral from the Public Records

Office concerning an order for reports of the Citizens for

Reagan Committee placed by Mr. Spencer Abraham on March 16, 1978.

The referral stated that Mr. Abraham had placed the order on

behalf of the Harvard Law Review ("Review") for the purpose of

compiling a mailing list to solicit subscriptions to the Review.

When informed of the provisions of 2 U.S.C. §438(a) (4), Mr. Abraham

said he believed his publication to be exempt from the provisions

of the statute. The order was filled on April 17, 1978, and the

matter referred to OGC for investigation of a possible violation

of 2 U.S.C. S438(a) (4).

The Commission found reason to believe on June 7, 1978, that

the Harvard Law Review Association ("Association") violated

2 U.S.C. S438(a) (4) in connection with the use of FEC reports

to compile a mailing list to solicit subscriptions to the Review.

EVIDENCE

The Association was notified of the Commission's finding in

a letter received on June 26, 1978. On July 7, 1978, Mr. R.

Michael Peterson, the outgoing President of the Association,
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called the OGC staff member assigned to this matter. The points

discussed are set out in Mr. Peterson's attached sworn statement

(Attachment I) .

In his statement Mr. Peterson avers that the Association has

not used any information from FEC reports during the period 1977-

78 for any purpose, that no member of the Association was authorized

to obtain information from FEC reports, and that Messrs. Abraham

and Eberhard are not now and never have been associated with the

Association.

We located Mr. Abraham at a Washington, D.C. law firm where

he is employed as a law clerk. From him we ascertained that the

referral from Public Records was in error in stating that the

order was placed on behalf of the Review. It was in fact made

on behalf of the Harvard Journal of Law and Public Policy, of

which Mr. Abraham is President.

Mr. Abraham confirmed that the intended use of the reports

was to compile a mailing list to solicit subscriptions to the

Journal. He again stated that he believed the Journal was exempt

from the "commercial use" prohibition of 2 U.S.C. S438(a) (4) under

the exemption set forth in 11 C.F.R. §104.13.

Subsequently Mr. Abraham requested we contact Mr. Eberhard,

Editor-in-Chief of the Journal. An OGC staff member did so and

Eberhard requested time to consider whether or not the Journal

would cease the mailing of solicitations based on FEC reports.

on July 18 Mr. Eberhard called to inform us that a mailing

of perhaps 2 - 3,000 pieces (out. of a total of 25,000) was

conducted on June 8 using the FEC list. He said the Journal
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would cease further mailings until the Commission decided what

action should be taken in this matter.

ANALYSIS

We believe Mr. Peterson's sworn statement, and the information

provided by Messrs. Abraham and Eberhard, constitute conclusive

proof that the Harvard Law Review Association has no involvement

in this matter. Accordingly we recommend the Commission find no

reasonable cause to believe the Association violated the Act.

2 U.S.C. S438(a) (4) provides that information copied from

FEC reports "shall not be sold or utilized by any person for the

purpose of soliciting contributions or for any commercial purpose."

11 C.F.R. §104.13 exempts from the definition of "any commercial

purpose" "the sale of newspapers, magazines, books, or other

similar communications, the principal purpose of which is not to

communicate lists or other information obtained from a report

filed as noted above."

According to our conversations with Messrs. Abraham and

Eberhard, the Journal believes that the exemption for maqazines

contained in 11 C.F.R. S104.13 extends to the use of information

copied from FEC reports to compile a mailing list to solicit

subscriptions. We believe such an interpretation to be incon-

sistent with 2 U.S.C. §438(a) (4), the statute on which the

regulation is based, and therefore incorrect.

A regulation issued by a government agency may not go beyond

the statute upon which it is based. As Mr. Justice Brandeis

stated in Campbell v. Galeno Chemical Co., 281 U.S. 599, at 610,

50 S. Ct. 412, at 215 (1930): "The limits of the power to issue

regulations are well settled. International Railway_ C. V.
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Davidson, 257 U.S. 506, 514, 42 S.Ct. 179, 66 L.Ed. 341.

They may not extend a statute or modify its provisions." "A

regulation which ... operates to create a rule out of harmony

with the statute, is a mere nullity." Manhattan General Electric

Co. v. Commissioner of Internal Revenue, 297 U.S. 129, 134, 56

S.Ct. 397, 400 (1936).

In cases where a regulation is prone to differing interpre-

tations, one must adopt the interpretation which is closest to

the intent of Congress in enacting the statute. "In interpre-

ting a regulation courts will ordinarily avoid a construction

which raises doubt as to the validity of the regulation."

Northern Natural Gas Co. v. O'Malley, 277 F.2d 128, 134 (1960),

citing Newman v. Commissioner of Internal Revenue, 76 F.2d 449,

452 (1935).

11 C.F.R. S104.13 should therefore be considered in light of

the Congressional intent in enacting 2 U.S.C. §438(a) (4) as well

as administrative intent in prescribing the regulation. 2 U.S.C.

S438(a) (4) was a floor amendment to the 1971 Act introduced on

August 5, 1971, by Senator Belimon. Its stated purpose was "to

protect the privacy of ... citizens who may make a contribution

to a political campaign or a political party." 117 Cong. Rec.

30057 (1971). The media exemption from commercial use contained

in 11 C.F.R. §104.13 is based on the following colloquy:

MR. NELSON: Do I understand that the only purpose
is to prohibit the lists from being used for
commercial purposes?
MR. BELLMON: That is correct.
MR. NELSON: The list is a public document, however.
MR. BELLMON: That is correct.
MR. NELSON: And newspapers may, if they wish, run
lists of contributions and amounts.
MR. BELLMON: That is right; but the list brokers,
under this amendment would be prohibited from selling
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the list or using it for commercial solicitation.
117 Cong. Rec. 30058 (1971).

The above indicates that the only exemption from commercial use

intended by the Congress is use by the press for legitimate

journalistic purposes of dissemination of public information.

The history of 11 C.F.R. S104.13 bears out this interpre-

tation. The predecessor regulations issued by the three

supervisory officers under the 1971 Act defined "any commercial

purpose" as "any sale, trade, or barter of any list of names or

addresses taken from such reports and statements and any use of

N such lists for any surveys or sales promotion activity" (page 61,

Election Law Guidebook 1974, S.Doc. 93 - 84). Additional guidance

is provided by the Chairman's Communication transmitting the

proposed FEC regulations (H.R. Doc. 94 - 573) in which the

exemption in 11 C.F.R. S104.13 is explained as follows: "It-

defines commercial use to exclude use in newspapers and books"

(emphasis added).

To adopt an interpretation of 11 C.F.R. S104.13 which permits

publishers to compile mailing lists based on FEC reports would be

inconsistent with the intent of Congress and therefore would render

the regulation invalid. Furthermore, the administrative history

of the regulation noted above demonstrates that such an inter-

pretation was not intended by either the supervisory officers

or the Commission in prescribing their respective regulations.

It is therefore recommended the Commission find reason to

believe the Harvard Journal of Law and Public Policy violated

2 U.S.C. S438(a) (4) in connection with the use of information

contained in FEC reports to solicit subscriptions to the magazine.
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RECOMMEN DAT ION

1. Find no reasonable cause to believe the Harvard Law Review

Association violated 2 U.S.C. S438(a) (4) in connection with

the use of FEC reports to compile a mailing list to solicit

subscriptions to the Review. Send attached letter.

2. Find reason to believe the Harvard Journal of Law and Public

Polc violated 2 U.S.C. S438(a) (4) in connection with the

use of FEC reports to compile a mailing list to solicit

subscriptions to the Journal. Send attached letter.

Da e William -C. 1 ker
General C unsel
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-HARVARD) LAW RE-VIE-w
OUOISMI0 Gy V.

THlE MARvAIRO LAW REVIEW ASSOCIATION

CAMSRIDOE t4ASSACH.USCTTS 02138 '18 JUL I I P4M 2" 13
July 7# 1978

Mr, Gary Christian
General'Counsel's Office
Federal Election Commission
1325 K Street NW
Washington# DC 20463

0e q.Ii

Re- MUR 592 (78)

Dear Mr. Christian:

Pursuant to our phone conversation of July 7.p 1978,
1 am writing with regard to the FEC investigation of the
matter numbered MIR 592 (78). As President of the Harvard Law
Review Association for 1977-1978# 1 hereby swear to the
following statements:

(a) The Harvard Law Review Association has not
sought or used information copied from FEC reports
for any purposes commercial or otherwise, at any
time during the years 1977-1978# or -- to the best
of my knowledge -- at any time earlier.

(b) No member of the Harvard Law Review Association
was authorized to obtain information from FEC
reports for any purpose, cmmercial or otherwise#
during the years 1977-1978, nor -- to the best of
my knowledge -- has any member done so without
author izat ion.

(c) Messrs. Spencer Abraham and Steven Eberhard are
not currently, nor have they ever been# associated
with the Harvard Law Review Association*

Sworn and subscribed to before me
this 7th day of July 1978 at
Cambridge, Middlesex, Massachusetts

Not4y Public
Comission expires 5-15-81

A4TFACt &IEII arv 0

e- /If elt

0-F 2)



Page 2 of 2

Needless to say, the Harvard Law Review Association.
is disturbed by the possibility that its name is being used
for any purpose, either legal or illegal* by people who are
notassociated with it, and the Association is therefore
anxious to cooperate with the FEC in all respects in the
investigation of this matter. Since my tenure as President
of the Association has now ceased, however# any future
communications would best be addressed to my successor,
Mr. David W. Leebron.

Sincerely..

R. Michael Peterson
President, Harvard Law Review Association
1977-1978



FEDERAL ELECTION COMMISSIONIo~i. 1325 K SiRFI r NW
S 1 4 ~~ 01 WASHINION,D.C. 20463

CERTIFIED MAIL
RETURN RECE IPT REQUESTED

Mr. Spencer Abraham, President
Harvard Journal of Law and

Publi~c Policy
c/o Kirkland, Ellis & Rowe
1776 K Street, N.W.
Washington, D.C. 20006

Re: MUR 592 (78)

Dear Mr. Abraham:

Based on information ascertained in the normal course
of carrying out its supervisory responsibilities, the
Federal Electiofi Commission has found reason to believe
that the Harvard Journal of Law and Public Poiy("Journal")
may have violated certain provisions of the Federal Election
Campaign Act of 1971, as amended ("the Act"). Specifically,
it appears that the Association used information copied frcni
FEC reports obtained on April 17, 1978, to create a mailing
list to solicit subscriptions to the Journal in violation of
2 U.S.C. §438(a)(4). We have numbered this matter MUR 592
(78).

2 U.S.C. §438(a) (4) prohibits the use of information
copied frcm FEC reports to solicit contribut~ions or for any
commercial purpose. In this context the use of names
obtained from FEC reports to solicit subscriptions to a
magazine such as the Journal is considered to be for
commercial purposes and prohibited by the Act. The Commission
considers the exemption contained in 11 C.F.R. §104.13 not
to extend to using FEC reports to solicit subscriptions to
periodicals.

Under the Act, you have an opportunity to demonstrate
that no action should be taken against you. Please submit
any factual or legal materials which you believe are relevant
to the Commission's analysis of this matter. Where
appropriate, statements should be submitted under oath.

T10UT 04
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The Commission is under a duty to investigate this
matter expeditiously. Therefore, your response should be
submitted within ten days after your receipt of this noti-
fication.

If you have any questions, please contact Gary Christian,

the staff member assigned to this matter, at (202) 523-4161.

This matter will remain confidential in accordance with
2 U.S.C. S437g(a) (3) (B) unless you notify the Commission in
writing that you wish the. investigation to be made public.

If you intend to be represented by counsel in this
matter, please have such counsel so notify us in writing.

Sincerely yours,

William C. Oldaker
General Counsel

-1 -'
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1325 K( STREET N.W
WASHINGTON. D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. David W. Leebron, President
Harvard Law Review Association
Gannet House
Cambridge, Massachusetts '02138

Re: MUR 592 (78)_

Dear Mr. Leebron:

This is to notify you that on , 1978, the
Commission found no reasonable cause to believe the Harvard
Law Review Association violated 2 U.S.C. S438(a) (4) in
connection with the alleged use of FEC reports to compile
a mailing list to solicit subscriptions to the Review.

Accordingly the Commission has closed its file in
this matter insofar as it pertains to your organization.

The Commission thanks you for your cooperation in the
investigation of this matter. Should you have any questions,
please contact Gary Christian, the staff member assigned to
this matter, at (202) 523-4161.

Sincerely,

William C. Oldaker
General Counsel

Rp~f-qq
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FEDERAL ELECTION COMMISSION



FEDERAL ELECTION COMMISSION
1325 K STREET N.W
WASHINGTON. D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

9I

Re: MUR 592 (78)_

Dear Mr. Leebron:

This is to notify You that on , 1978, the
Commission found no reasonable cause to believe the Harvard
Law Review Association violated 2 U.S.C. S438(a) (4) in
connection with the alleged use of FEC reports to compile
a mailing list to solicit subscriptions to the Review.

Accordingly the Commission has closed its file in
this matter insofar as it pertains to your organization.

The Commission thanks you for your cooperation in the
investigation of this matter. Should you have any questions,
please contact Gary Christian, the staff member assigned to
this matter, at (202) 523-4161.

Sincerely,

William C. Oldaker
General Counsel

Mr. David W. Leebron, President
Harvard Law Review Association
Gannet House
Cambridge, Massachusetts 02138

Q



HARVARD JOURNAL of LAW AND PUBICP~~
HARVARD LAW SCHOOL

CAMBRIDGE, MASSACHUSETTS 02136

233 Langdell HaliE8 AUG I PK z:~
Telephone: (617) 495-3105

August 3, 1978

Federal Election Commission
Enforcement Division
1325 K Street, N.W. C51
Washington, D.C.
Attention: Mr. Gary Christian

Gentlemen:

As of this date, I have instructed the Journal office
in Cambridge to cease the mailings in question pending
further resolution of this matter by the FEC. To the best
of my knowledge, the Journal acquired a list of approx-
imately 20,000 names in April, 1978, and has, to this time,
mailed letters to approximately 2,500 of those people.
The letters were mailed on the following dates: June 21 -

721; June 27 - 675; June 30 - 550; July 3 - 531; Total -

2477. All of these letters were mailed prior to our initial
contact with the FEC Enforcement Division.

It is our position that our use of the list was not a
violation of 2 U.S.C. Section 438(a) (4) or 11 C.F.R. Section
104.13, and we wish to challenge the Commission's contrary
interpretation. We have voluntarily the suspended mailings in
question pending further resolution of the matter by the FEC.
Should the Commission contemplate any rule-making proceedings
which might affect the use of such lists in the future, we
request that the Journal be personally notified of such pro-
ceedings and any proposed regulations.

Sincerely yours,

E. Spencer Abraham
President

ESA:djd
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825 New Hampshire Ave., N.W.
..Zpartment 313
Washington, D.C. 20037
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Federal Election Commission
Enforcement Division
1325 K Street, N.W.
Washington, D.C.
Attention: Mr. Gary Christian
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HARVARDO LAW RxVIiew

0USLIS1W9Q SY

THE HARVARD LAW RCVICW ASSOCIAION

CA140110,D MASSACH4USETTS 08138

F ia R A -Er, 0I ~JN

'78 JUL I I PHM *: 13
July 7. 1978

Mr. Gary Christian
General Counsele O 0.ffice
federal Election Cemtssion
1325 K Street MW
Washington* DC 20"3~

804369

as: MS 592 (78)

Dear Mr. Christian:

pursuant to our plume conversation of July 7# 1978#
1 am writing with reggd to the FEC investigation of the
matter numnbered MR592 (78). As President of the Harvard Law
Review Association for 19774*978,. I hereby swear to the
following Statements:

(a) The Harvard Law Review Association has not
sought or used information copied from FEC reports
for any purpose. comercial or otherwise, at any
time during the years 1977-1978., or -- to the best
of my knowledge -- at any time earlier.

(b) No member of the Harvard Law Review Association
was authorized to obtain Inforation from FESC
reports for any purpose. comrcial or otherwisep
during the years 1977-1978# nor -- to the best of
my knowledge -- has any member doe so without
author izations

(c) Messrs. Spencer Abraham and Steven Eberhard are
not currently* nor have they ever been, associated
with the Harvard Law Review Association*

Sworn and subscribed to befave me
this 7th day of July 1978 at
Cambridges Middlesex# Massachusetts

Not~ y Public
Co.ission. expires 5-15-81

~e4e (
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Needless to say, the Nearvard Law Review Association,
is disturbed by the possibility that its nmn is being used
for any purpose, either legal or illegal# by people who are
nctassociated with it, and the Association is therefore
anxious to cooperate with the FM In all respects in the,
investigation of this matter. Since my temire as President
of the Association has now ceasedp hwevero any future
counmications would best be addressed to my successor$
Wr. David W. Leebron.

Sincerely*

N R. Michael Peterson
Tr President, Harvard Law Review Association

1977-1978

F'"- 1 11 q?'KW-T . . ---- Rmm -
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Mr. Gary Christian
General Counsel's Office
Federal Election Coiixission
1325 K Street NW
Washington, DC 20463
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FEDERAL ELECTION COMMISSION
1325 K STREET N.W.
WASHING TON, D.(- 20463

MEMORANDUM TO: CHARLES STEELE t

FROM: MARJORIE W. EMMONS4

SUBJECT: MUR 592 - Interim Report dated 7-5-78
Signed 7-6-78
Received in Office of Commission
Secretary 7-6-78, 3:41

The above-mentioned document was circulated on a 24

hour no-objection basis at 9:00 a.m. . July 7, 1978.

As of 9: 30 a.m. this date, no objections have been

received in the Office of Comission Secretary to the

Interim Report.

pp""- q111111111' 10 1 --- "
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BEFORE THE FEDERAL ELECTION COMMISSION

July 5, 1978

In the Matter of)

Harvard Law Review Association )
MUR 592 (78)

INTERIM REPORT

Although notification of the Commission's finding

of reason to believe was mailed to Respondent on June 15,

the return receipt indicates that it was not delivered

until June 26. We are therefore still awaiting Respon-

dent's reply. Once this is in hand we will be able to

recommend what further action should be taken in this

matter.

6 6,
Date\, Wi a alker jvtc

General Counsel



FEDERAL ELECTION COMMISSION
'4, 1325 K STREET N.W

~~4TESO~ WASHINGTON,D.C 20463

June 15, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. R. Michael Peterson, President
Harvard Law Review Association
Gannett House
Cambridge, MA 02138

Re: MUR 592(78)

Dear Mr. Peterson:

Based on information ascertained in the normal course
of carrying out its supervisory responsibilities, the
Federal Election Commission has found reason to believe that
the Harvard Law Review Association -("Association") may have
violated certain provisions of the Federal Election Campaign
Act of 1971, as amended ("the Act"). Specifically, it appears
that the Association used information copied from FEC reports
obtained on April 6, 1978, to create a mailing list to solicit
subscriptions to the Harvard Law Review in violation of 2

N. U.S.C. S438(a)(4). lie have numbered this matter MUR 592(78).

2 U.S.C. 9438(a) (4) prohibits the use of information
copied from FEC reports to solicit contributions or for any
commercial Purpose. In this context the use of names obtained
from FEC reports to solicit subscriptions to a magazine such
as the Harvard Law Review is considered to be use for commercial
purposes and prohibited by the Act.

Under the Act, you hiave an opportunity to demonstrate
that no action should be taken against you. Please submit
any factual or legal materials which you believe are relevant
to the Commnission's analysis of this matter. Where appropriate,
statements should be submitted under oath.
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The commission is under a duty to investigate this
matter expeditiously. Therefore, your response should be
submitted within ten B1ays after your receipt of this noti-
fication.

If you have any questions, please contact Gary Christian,
~J~4 the staff member assigned to this matter, at (202) 523-4001.

This matter will remain confidential in accordance with
2 U.S.C. S437g(a) (3) (B) unless you notify the Commission in
writing that you wish the investigation to be made public.

If you intend to be represented by counsel in this matter,
please have such counsel so notify us in writing.

Sinc ey yours,

C1Ii. AU.tI William C. Oldaker
j Ad~ons 1.d2. ind , ,General Counsel

AA dmi o UTMT-meo

IThe followin8 Service is requested (check onie).
E] Show to whom and date del ivered.

Shwto whom, date, and address of delivme.
"A ESTRICTED DELIVERY

Show to whom arid date delivered ......
ERESTRICTED DELIVERY.

Show to whom, date, and. address of del ivery. S
(ONSULT POSTMASTER FOR FEES)

I have received the article desc - above.

SUNABLE To DELIVER BECAUSE. LRC

INIIAL



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of)
) MUR 592 (78)Harvard Law Review Association)

CERTI FICATION

I, Marjorie W. Emmnons, Secretary to the Federal Election

Commission, do hereby certify that on June 7, 1978, the Commission

determined by a vote of 4-2 to adopt the recommendation of the

General Counsel to take the following actions in the above-captioned

matter:

1. Find reason to believe the Harvard Law Review Association
violated 2 U.S.C. Section 438(a)(4) by using information
copied from FEC reports to create a mailing list to
solicit new subscriptions to the Harvard Law Review.

2. Send the draft letter attached to the First General
Counsel's Report in this matter.

Voting for this determination were Commissioners Aikens, Staebler,

Thomson, and Tiernan. Commissioners Harris and Springer dissented.

6arjorie W. Emmons
Date: June 9, 1978 Secretary to the Commission



9
BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Harvard Law Review Association
MUR 592 (78)

CERTI FICATION

I. Marjorie W. Emmions, Secretary to the Federal Election

Conmmission, do hereby certify that on June 1, 19,78, the Commission

determined by a vote of 5-0 to table until June 7, 1978, the

consideration of the General Counsel's First Report on the above-

captioned matter.

Commissioner Staebler, was not present at the time of the vote.

Date:- June 2,9 1978
Marjorie W. Emmons

Secretary to the Commission

~p-"~



N l FEDERAL ELECTION COMMISSION
1325 K SJREFT N.W

j WASHINGIONJ).C. 20463

May 23, 1978

MEMORANDUM TO: CHARLES STEELE 170 1
FROM: MARJORIE W. EMMONS

SUBJECT: OBJECTION - MUR 592 (78) - First General Counsel's

Report, dated 5-19-78

The above-mentioned document was circulated on a 48 hour

vote basis at 12:30 p.m., May 23, 1978.

Commissioner Harris submitted an objection at 3:02, May 23,

1978, thereby placing MUR 592 (78) on the Executive Session

Agenda for June 1, 1978.



~44 '4''

- 4' 4

":~x ,t,4

"hi'. '.4.fl'$R.4w &tts~z

4Tog4

diNi a %f

'$1'

4
Th.

.4,4

'4 .4

4% ' '44..;.

.4, "'.4, '4 4',
44,'

4 .4.

4"

4

* ' t

'44', TA

44

V

.4 4. "4

s . < <.

5~ .4

.4 V..-.''
''4

w 4

4',



. FE DL ELECTION COMM*ION *
FIRST GENERAL COUNSEL'S REPORT

DZA.TE AND TIME OF TRANSMI IN* 1 9 1978
BY OGC TO0 COWIISSION_________

MUR NO. 592(78)
STAFF MEMBER (S)

Christian

SOUJRCE OF MUR: I NT E RN A LLY GE N ER A TED

RESPONDENT'S NAME: Harvard Law Review Association

RELEVANT STATUTE: 2 U.S.C. S438(a) (4), 11 C.F.R. S104.13

INTERNAL REPORTS CHECKED: None

_FEDERAL AGENCIES CHECKED: None

GENERATION OF MATTER

This matter arose from an order placed with the Public Records Office
for copies of the Reagan for President Committee's reports. The order was
placed by Mr. Spence Abraham on behalf of the Harvard Law Review ("Review")
on March 16, 1978. The stated purpose of obtaining the reports was to use
them to create a mailing list to solicit subscriptions to the Review.
Mr. Abraham was informed of the provisions of 2 U.S.C. S438(a) (4) but he

Csaid he believed the Review to be exempt from that section. The order was
subsequently filled and the matter referred to the Office of General Counsel
by Mr. Kent Cooper (Attachment 1) for investigation of a possible violation
of 2 U.S.C. §438 (a) (4).

PRELIMINARY ANALYSIS

2 U.S.C. S438(a) (4) prohibits the use of information copied from
FEC reports "for the purpose of soliciting contributions or for any
commercial purpose." 11 C.F.R. S104.13 defines "any commercial purpose"
as not including "the sale of newspapers, magazines, books, or other
similar communications, the principal purpose of which is not to communicate
lists or other information obtained from a report . " (In the Chairman' s
communication transmitting the proposed regulations (House Doc. 94-573,
August 3, 1976) this exemption is explained as follows: "It defines
commercial use to exclude use in news media and books.")
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When Mr. Abraham placed his order for the Reagan reports, he stated
that he believed his organization was exempt from the provisions of 2
U.S.C. S438(a) (4) but did not state the basis for this opinion. We have
considered two possible arguments for considering the Harvard Law Review
Association ("Association") exempt from 2 U.S.C. S438(a) (4): (1) as a
non-profit organization the Association cannot be said to be using the
reports for a "commerical purpose," and (2) the exclusion of the sale of
newspapers, magazines, and books from the definition of commercial purpose
in 11 C.F.R. S104.13 permits the use of names in FEC reports to solicit
subscriptions to periodicals. We find neither of these arguments per-
suasive.

Although the Association is a non-profit educational membership
corporation, its publishing and sale of the Review is clearly a commercial
activity. It is noted the Review has a paid circulation of 9,559 copies
per issue generating an annual revenue of more than $200,000 (Attachment
II). In interpreting the interstate commerce clause of the Constitution,
the U.S. District Court for Maryland held in the case of State of Maryland v.
Wirtz that "'Commerce' is not confined to 'business' activity in a con-
ventional sense; it includes non-business and non-profit activities,..

Nprivate ... in nature, and irrespective of whether they compete with or
may be substituted for by private enterprise," 269 F.Supp. 826, 832 (1967),
affirmed, 392 U.S. 183 (1968). (It should be noted that the Court later

-reversed Maryland inasmuch as it applied to Congressional exercise of the
commerce power to regulate State governmental activities, but did not
change the decision with respect to private corporations. See National

-League of Cities v. Usery, 96 S.Ct. 2465, 2475, (1976)) (See also N.L.R.B. v.
Central Dispensary & Emergency Hospital, 145 F.2d. 852, 853, (1944) cert.
de-nied 324 U.S. 847 (1945), where the U.S. Court of Appeals for the District
of Columbia held that the activities of a charitable hospital employing

S230 persons were considered to be commerce irrespective of the non-profit
nature of the hospital.) In light of the above definition, it would seem
then that in defining "commercial purpose" the controlling factor is not
the nature of the organization engaging in the particular activity but
the nature of the activity in which an organization is engaged. Under this
definition, the use of names from FEC reports to solicit new subscriptions
to the Review would be a "commercial purpose" under the Act and prohibited
by 2 U.S.C. S438 (a) (4).

Likewise we do not find the argument that 11 C.F.R. §104.13 permits
the use of names from FEC reports to solicit subscriptions to a magazine
compelling. While a casual reading of the regulation might lead one to
such a conclusion the legislative history of the statute and the explanation
transmitted to Congress with the proposed regulation make it clear that the
intent of the regulation is to permit the use of FEC reports in the news
media for journalistic purposes and not to allow publishers a special use
of names in FEC reports denied to other individuals and corporations.
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The use of information copied from FEC reports by the Review to
create a mailing list to solicit new subscriptions therefore appears
to be a violation of 2 U.S.C. S438(a) (4).

RECOMMENDATION

Find reason to believe the Harvard Law Review Association violated
2 U.S.C. S438(a) (4) by using information copied from FEC reports to create
a mailing list to solicit new subscriptions to the Harvard Law Review.
Send attached letter.

ow.k. 9

PW 011111111,1111 W-MOM
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FEDERAL ELECTION COMMISSION
1325 K STREET N.W

CN WASHINGTON,D.C. 20463

May 1, 1978

MEMORANDUM

TO: Staff Director

FROM: Kent A<-

V~ %4

SUBJECT: Possible Violation of Sec. 438(a)(4)

Please find enclosed a memo regarding one of
our recent orders. In this order the requestor in-
dicated that a mailing list was involved. We stated
the restriction notice and gave him the page count.
Recently he stopped by the office and purchased
copies of campaign finance reports. A copy of the
receipt is attached.

Although he stated that he thought the Harvard
Law Review was exempt and therefor he could use the
names for a mailing list, I do not share that view.
I believe the legislative history clearly indicates
that the prohibition is against mailing lists of any
kind. I also believe that the definition of coimmer-
cial purpose in the FEC Regulations was meant to only
exempt stories or research about-the campaign finance
figures, not mailing lists by those organizations.

y 4%UI,
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3/16/78

I had two phone conversations with a Mr. Spence Abraham regard-
ing a request for the Reagan for President reports. I stated on
two occasions the law regarding solicitation and comercial use of
FEC documents. He stated that his organization (The Harvard Law
Review) was exempt., and that he wanted to form a mailing list
for a law magazine. I told him we would send a page count to the
following address:

Stephen Eberhard
320 Ames Hall
Harvard Law School
Cambridge, MA 02138

I reported the phone conversations to Michael Heisey and
Kent Cooper.

P.S. Filled request and
law concerning solicitation.

again reminded Mr. Abrahams of the
4/6/78.

~ 0 ~UT32

'1,~cAj

FEDERAL ELECTION COMMISSION

1325 K SIR[ET N.W
WASHING TON.D.C. 20463

I
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FEDERAL ELECTION COMMISSION
1325 K STR[ET N.W

WASHINGTOND.C 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. R. Michael Peterson, President
Harvard Law Review Association
Gannett House

NCambridge, MA 02138

Re: MUR 592(78)

- Dear Mr. Peterson:

Based on information ascertained in the normal courseof carrying out its supervisory responsibilities, theFederal Election Commission has found reason to believe thatthe Harvard Law Review Association ("Association") may have
_ violated certain provisions of the Federal Election Campaign

Act of 1971, as amended ("the Act"). Specifically, it appearsthat the Association used information copied from FEC reportsobtained on April 6, 1978, to create a mailing list to solicitsubscriptions to the Harvard Law Review in violation of 2U.S.C. §438(a)(4). Wie have numbered this matter MUR .592(78).

2 U.S.C. S438(a) (4) prohibits the use of information
copied from FEC reports to solicit contributions or for anycommercial Purpose. In this context the use of names obtainedfrom FEC reports to solicit subscriptions to a magazine suchas the Harvard Law Review is considered to be use for commercial
purposes and prohibited by the Act.

Under the Act, you have an opportunity to demonstrate
that no action should be taken against you. Please submitany factual or legal materials which you believe are relevant
to the Commission's analysis of this matter. Where appropriate,
statements should be submitted under oath.

(0\-T#)V
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The Commission is under a duty to investigate thismatter expeditiously. Therefore, your response should besubmitted within ten days after your receipt of this noti-
ficat ion.

If you have any questions, please contact Gary Christian#
the staff member assigned to this matter, at (202) 523-4001.

This matter will remain confidential in accordance with2 U.S.C. S437g(a) (3) (B) unless you notify the Commission inwriting that you wish the investigation to be made public.

If you intend to be represented by counsel in this matter,
please have such counsel so notify us in writing.

Sincerely yours,

William C. Oldaker
General Counsel



FEDERAL ELECTION COMMISSION

S WASHINCTONDC. 20463

May 1, 1978

MEMORANDUM

TO: Staff Director fO~CV
FROM: Kent Ae

SUBJECT: Possible Violation of Sec. 438(a)(4)

Please find enclosed a memo regarding one of
our recent orders. In this order the requestor in-
dicated that a mailing list was involved. We stated
the restriction notice and gave him the page count.
Recently he stopped by the office and purchased
copies of campaign finance reports. A copy of the
receipt is attached.

Although he stated that he thought the Harvard
Law Review was exempt and therefor he could use the
names for a mailing list, I do not share that view.
I believe the legislative history clearly indicates
that the prohibition is against mailing lists of any
kind. I also believe that the definition of commner-
cial purpose in the FEC Regulations was meant to only
exempt stories or research about the campaign finance
figures, not mailing lists by those organizations.

0110 T1IV(0!) "
e ' -1"
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FEDERAL ELECTION COMMISSION
'15KSIREv N.W

WASHING ION,D.C. 20463

3/16/ 78

I had two phone conversations with a Mr. Spence Abraham regard-
ing a request for the Reagan for President reports. I stated on
two occasions the law regarding solicitation and comercial use of
FEC documents. He stated that his organization (The Harvard Law
Review) was exempt., and that he wanted to form a mailing list
for a law magazine. I told him we would send a page count to the
following address:

Stephen, Eberhard
320 Ames Hall
Harvard Law School
Cambridge, MA 02138

1 reported the phone conversations to Michael Heisey and
Kent Cooper.

P.S. Filled request and again reminded Mr. Abrahams
law concerning solicitation. 4/6/78.A
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1P *FEDERAL ELECTION COMMISSIONWO
1325 K Street, N. W.

665 0 Washington, D. C. 20463

Lt-i >- (
Date

The Federal Election Commission has received $ 15i 0 for the purchase of LVI.ages

(..10 per page) of statements and/or reports filed with the Commission.

Ib for
Public Record-s Office
Federal Election CommissionIPurchaser understands any information copied from reports and statements shall not be sold

or utilized by any person for the purpose of soliciting contributions or for any commercial

purpose. 2 USC Sec. 438 1
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