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REPUBLICAN PARTY O)F NEW MEXICO

July 4, 1997

JO11N DENDAHI
BEFORE THE FEDERAL ELECTION CONMMISSI)N

John Wertheim for Congress
MUR # ..

Democratic Congressional Campaign Committee

C)MPLAINT

The Republican Part, of NevN Mexico. bs and through its Chairman. John Dendahl.
brngs this complaint pursuant to 2 U.S.C.. 437gla) 1). The Republican Party of New
Mexico ma, be reached at 2901 Juan Tabo N.E.. Suite 116. Albuquerque. NM 87112.

I. SUMMARY

The Democratic Congressional Campaign Committee ("DCCC") either failed to
comply with federal disclaimer lawcs or intentionally avoided them. Specifically. the national
party committee declined to include legally- required disclaimers on certain coordinated
teleN ision ad%,ertisements that it ran on behalf of John Wertheim. the unsuccessful Democratic
candidate for Congress from the first district of New Mexico. When the DCCC paid to air ads
that had been created and produced by the Wertheim campaign, the party committee did not
amend the ads' disclaimer to reflect the change. The FEC should investigate these DCCC
coordinated expenditures and hold that Committee accountable for its failure to follow federal
disclaimer laws.

I1. FACTS & VIOLATION OF LAW

I. Federal election law requires political committees airing television
advertisements to include authorization notices (disclaimers) stating (i) who paid
for the ad and (ii) whether the ad was authorized by the campaign committee.
See 2 U.S.C. § 441d(a)(2).

2. The John Wertheim for Congress Committee itself employed The Campaign
Group for media purposes. namely, creating and airing television
advertisements. See Wertheim for Congress Post-Election FEC Report,

Schedule B, Page 1 (attached as Exhibit 1).

3. On October 7, 1996, and October 29, 1996, the DCCC made $30,000 and
$25,000 respectively in coordinated expenditures on behalf of John Wertheim
for Congress. &f 1996 Pre-Election and Post-Election FEC Reporu, Schedue
Fs for NM, Filed by DCCC respectively (attached as Exhibits 2 & 3).



4. These coordinated expenditures by the DCCC paid for certain "media services"
perforned by The Campaign Group. I. Upon infonnation and belief, the
DCCC's coordinated expenditures entailed payment for the airing of the
television advertisements initially aired by the campaign.

5. Upon further intonnation and belief -- including first-haml investigations
undertaken in New Mexico -- the television ads paid for by the DCCC did not
state that they were "Paid for by the DCCC and Authoricd by Wertheim for
Congress." Rather, these ads misinformed viewers by proclaiming that they had
been "Paid for by Wertheim for Congress." concealing the DCCC's role in New
Mexico. See Schzff ffidavit (attached as Erhibit 4).

6. First-hand in\estigations of the political files of the major television stations in
Albuquerque did not reeal an\ telev.ision adxertisements bearing the disclaimer
4) the DCCC .Nsce Schilf. Aftiait (attache(,.

Ill. PRAYER FOR RELIEF

The Commission should in'estigate the coordinated expenditures made by the DCCC
on behalf of Wertheim for Congress and the adequacy and accuracy of their disclaimer notices.
Voters have the right to trust in the accuracy of posted disclaimer notices and to know who
pays for certain ads. The Commission should impose penalties as required under 2 U.S.C. §
437g(a) and take appropriate actions to deter future \ iolations of the law.

Respectfully Submitted.

John Dendahl
Chairman

County of Santa Fe. State of New Mexico
Signed and sworn to before me this ,th day of .1997.

My commission expires: 1-7L" . ?,
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SCHEDULE B

Operating Expenditures

f!lED ISURSEMENTS

Any intwiration copied frum such Reports wW Slfteoi may no be sold or used by any psiuon for the prpose ofs oorllmon or for oommercial
purposes, other then using the name and uddress of any potical coAtn ittee to k* ontibuions from such cornwamfse.

\ AME OF COMMrTTEE (in FuN)

John Wertheim for Congress C00307330
- I I - - - -- f-

A.Fj btHln ds i UPCd Amomtof ui

A.F I Hlets Mll" AdbII drs w1 BP COThe Campaign Group

1600 Locust Street
Philadelphia, PA 19103

Purpoe of Dlsburenment

Media
Detmnt fo U FWilmOty Li '

i (m.
day. Y8w)

10/18/96

Amount of Ea&W
$ s12,500ne .T Pod

$12,500.00

B. FRAI Meie, MaIng Addresa mid UP Codse Purpose Of Disbursment Do mn.Amuto w
The Campaign Group aw. Year) Dsbueni Ths Pwnc
1600 Locust Street Media
Philadelphia, PA 19103 Dar, n Pry w 10/28/96 $15,000.00

C. Fl Nere, MlAng essmand MP Cods Purp of Dlursrnv om (mma. AmnfEA
The Campaign Group ,Vow) Dmisbsent T1,wn

1600 Locust Street Media
Philadelphia, PA 19103 Dmer. o i w . 10/31/96 $ 5,500.00

D. Foll Mme, Mal"n Adress d UWZP COOs Purpooe of Doftsasr Ofts (mow. A of Each
Terri L. Gilmore d.V OwbwTiP
1220 Calle La Mirada Secretarial
Santa Fe, NM 87505 DuWufr-LjPvwvnwomn[ e 10/30/96 $ 78.00

01w (*Nd* __

F_ Ful oMme, 11ng Admsomi UVP Cob of Dihbnsmain Do@( AN 1 ofEc
Terri L. Gilmore f.v m' ~w Psi
1220 Calle La Mirada Secretarial
Santa Fe, NM 87505 ma.-- jG w" 11/14/96 $ 60.00

F. Pul Nons Mullng Addrins md UIP Coids Pups at D~nnM00(altAA 1E
NuCity Publications, Inc. fma nwv Thso PTiod

2118 Central SE., Suite 151 Advertising
Albuquerque, NM 87106 wuwmwwlo.rpftyGuwwm 10/30/96 $ 410.00

0. Fee Mmmi, M~ng Addnss md UP CoW* P~seowsm a"ba^ Awa A
US Postal Service o.u TWO) f
Highland Station Postage
Albuquerque, NM 87108 oim,, b1 osl 10/30/96 $ 96.00

K. RsI Nens, WMuug Adsee mid UP Cobs Puio of Obbwiniod Dos ". A4Wl of
NM Taxation & Revenue Departmen , VastD. T?"P

P.O. Box 25128 NM Workers Comp.
Santa Fe, NM 87504-5128 awwwwarm UP mode 10/30/96 $ 12.00

O0w - __,

L FUR HMi, M0110n8 Adm aWdUPCede
NM Department of Labor
P.O. Box 2281
Albuquerque, NM 87103

pmu od DimuW1001

3rd Quarter Suta
D~xnwftw for UJ'vU

70 ItsF ',

10/30/96
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~M w"h PWW
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' - Ii "" " I I

SUBT07AL of DWessr.. ..Ths Pp .as............................. .................... $33,844.23

TOTAL Ths Pi (No pop owsi.. wo" nl ............................

Us e~~j dwsd(s) PAGE OF
1wt each Caleoyof do 1s
us" UuM"w. FOR LIN NUBER
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SCHEDULE F C1PAGE NUMBER
Use Nuber 25

34o( 33

ITEMIZED COORDINATED EXPENDITURES MADE BY POLITICAL PARTY COMMITTEE

OR DESIGNATED AGENTS(S) ON BEHALF OF CANDIDATES FOR FEDERAL OFFICE
(2 U.S.C. 441A(D))

(TO BE USED ONLY BY POLITICAL COMMITTEES IN THE GENERAL ELECTION)
DEMOCRATIC CONGRESSIONAL CAMPAIGN COMMITTEE - EXPENDITURES

THIS COMMITTEE HAS BEEN DESIGNATED TO MAKE COORDINATED EXPENDITURES

BY THE DEMOCRATIC NATIONAL COMMITTEE OR THE STATE DEMOCRATIC PARTY

PAYEE NAME I ADDRESS PURPOSE

Campaign Name: Committee for Loretta Sanchez
STATE: CA DISTRICT: 46

Media Services

Campaign Name: Adam Smith for Congress
STATE: WA DISTRICT: 09

Media Services

Campaign Name: John Wertheim for Congress
STATE: NM DISTRICT: 01

Media Services

DATE AMOUNT

YTD: $35.300.00

10/14196 $33,500.00

YTD-. $40,000.00

10/11/96 $17,500.00

YTD: $30,000.00

10/7/96 $30,000.00

Vemder Name: The Research Group, Inc.
11853 Union St.
San Francisco,

Campaign Name: People for Weiland YTD: $38,567.75

STATE: SD DISTRICT: AL
Research Services 10/96 $250.00

Vemdor Name: Tim Downs
4708 Essex
Chevy Chase MD 20815

.... ... .. ... ... . . ... .. . .. .. ... .. ... . .

Campag Name: VYi. $2,282.31

STATE: LA DISTRICT: 07
Consulting 10/16/96 $496.52" -

U.S. Postmastcr
15701 Sherman Ways
Van Nuys CA 91409

Cmqmip Name:. Kahn for Congress
STATE: CA DISTRICT: 27

Posmge

YTD $15.0.00

10/9/96 $12.500.00

Vender Name:



96031483039

SCHEDULE F # PAGE NUMBER 3.0f 39
.ne Number S

ITEMIZED COORDINATED EXPENDITURES MADE BY POLITICAL PARTY COMMFITEE
OR DESIGNATED AGENTS(S) ON BEHALF OF CANDIDATES FOR FEDERAL OFIMCE

(2 U.S.C. 441A(D))
(TO BE USED ONLY BY POLITICAL COMMI'fEPS IN THE GENERAL ELECTION)

DEMOCRATIC CONGRESSIONAL CAMPAIGN COMMITTEE - EXPENDITURES

THIS COMMITTEE HAS BEEN DESIGNATED TO MAKE COORDINATED EXPENDITURES
BY THE DEMOCRATIC NATIONAL COMMrIFEE OR THE STATE DEMOCRATIC PARTY

PAYEE NAME / ADDRESS PURPOSE DATE AMOUNT

Vendor Name: Campaign Group
1600 Locust Street
Philadelphia PA 19103

Campaign Name: Friedcn for Congress YTD: 134,500.00

STATE: KS DISTRICT: 02
Mail Services 10/17/% $20.000.00
Media Sernss 10/28/96 $7.000.00

Campaign Name: Elizabeth Furse for Congress YTD: 161,545.08
STATE: OR DISTRICT: 01

Media Services 10/30/96 53,50.00
Media Services 11/4/96 12,000.00

Campaign Name: Ted Little for Congress Committee YTD: $60,499.75
STATE: AL DISTRICT: 03

Media Services 11/1/96 $20,000.00

Campaign Name: Maxfield for Congress Committee YTD: M28,150.00
STATE: WY DISTRICT: AL

Media Services 10/21/96 $13.000.00

Campaign Name Adam Smith for COng=. Y Ss0,o0.00
STATE: WA DISTRICT: 09

Media Services 11/1/96 S10,000.00

Campaign Name: John Wertheim for Congress im $55,000.00
/7 STATE: NM DISTRICT: 01

Media Services 10/29/96 $25,000.00



July 1, 1997

BEFORE THE FEDERAL ELECTION COMMISSION

AFFIDAVIT

i, Steven H Schiff, do hereby affirm and attest that I did review the tapes of campaign
advertisements produced and aired by John Wertheim for Congress, and that no indicia indicating
that any of these advertisements were ever paid for by other than John Wertheim for Congress
appeared as required, nor was any order placed for such. according to my review of the records

Mv review included visits to NBC affiliate KOB Channel 4, at 4 Broadcast Plaza, Albuquerque,
New Mexico, CBS affiliate Q-13 at 13 Broadcast Plaza, Albuquerque, New Mexico and ABC
affiliate KOAT Channel 7 of 3801 Carlisle, Albuquerque, New Mexico

Respectfully submitted.

/S o Ne Mei-/.
Steven H Schiff

State of New M~exico/ i

Signed and sworn to before me thisJ__st day o , 1997

My comnumssion expires (,-,(?
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John Dendahl, Chairman July 25, 1997

Republican Party of New Mexico
2901 Juan Tabo, N.E., Suite 116
Albuquerque, N.M. 87112

RE: MUR 4662

Dear Mr. Dendahl:

This letter acknowledges receipt on July 21, 1997, of your complaint alleging possible
violations of the Federal Election Campaign Act of 1971, as amended ("the Act"). The
respondent(s) will be notified of this complaint within five business days.

You will be notified as soon as the Federal Election Commission takes final action on
your complaint. Should you receive any additional information in this matter, please forward it
to the Office of the General Counsel. Such information must be notarized and sworn to in the
same manner as the original complaint. We have numbered this matter MUR 4662. Please refer
to this number in all future communications. For your information, we have attached a brief
description of the Commission's procedures for handling complaints.

Sincerely,

Andew su Atvio ftney
Central Enforce2et Docket

Enclosure
Procedures



FEDERAL ELFCIION COMMISSION

WASH INCTON D( 20461

July 25, 1997

Matthew H. Angle, Treasurer
Democratic Congressional Campaign Committee
430 South Capitol Street
Washington, D.C. 20003

RE: MUR 4662

Dear Mr. Angle:

The Federal Election Commission received a complaint which indicates that the
Democratic Congressional Campaign ("Committee") and you, as treasurer, may have
violated the Federal Election Campaign Act of 1971, as amended ("the Act"). A copy of
the complaint is enclosed. We have numbered this matter MUR 4662. Please refer to
this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in writing that no action
should be taken against the Committee you, as treasurer, in this matter. Please submit
any factual or legal materials which you believe are relevant to the Commission's analysis
of this matter. Where appropriate, statements should be submitted under oath. Your
response, which should be addressed to the General Counsel's Office, must be submitted
within 15 days of receipt of this letter. If no response is received within 15 days, the
Commission may take further action based on the available informatio.

This matter will remain confidential in accordance with 2 U.S.C. I 437g(aX4)(B)
and § 437g(a(12XA) unles you notify the Commission in writing th you wih the
matter to be made public. If you intend to be represented by counsel in this matter, please
advise the Commission by completing the enclosed form stating the name, address and
telephone number of such counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



If you have any questions, please contact Alva F. Smith at (202) 219-3690. For
your information, we have enclosed a brief description of the Commission's procedures
for handling complaints.

Sincerely,

F.Arew Turl y
Supervisory Attorney
Central Enforcement Docket

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement



FEDERAL ELECTION COMMISSION

WASHINGTON. DC 20461

July 25, 1997

Arvind A. Raichur, Treasurer
John Wertheim for Congress
P.O. Box 8998
Albuquerque, N.M. 87198

RE: MUR 4662

Dear Mr. Raichur:

The Federal Election Commission received a complaint which indicates that John
Wertheim for Congress ("Committee") and you, as treasurer, may have violated the
Federal Election Campaign Act of 1971, as amended ("the Act"). A copy of the
complaint is enclosed. We have numbered this matter MUR 4662. Please refer to this
number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in writing that no action
should be taken against the Committee you, as treasurer, in this matter. Please submit
any factual or legal materials which you believe are relevant to the Commission's analysis
of this matter. Where appropriate, statements should be submitted under oath. Your
response, which should be addressed to the General Counsel's Office, must be submitted
within 15 days of receipt of this letter. If no response is received within 15 days, the
Commission may take further action based on the available information.

This matter will remain confidential in accordance with 2 U.S.C. I 437g(aX4)(B)
and § 437g(a)(12XA) unless you notify the Commission in writing tu you wish the
matter to be made public. If you intend to be represnted by counsel in this matter, please
advise the Commission by completing the enclosed form stating the name, address and
telephone number of such counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



If you have any questions, please contact Alva E. Smith at (202) 219-3690. For
your information, we have enclosed a brief description of the Commission's procedures
for handling complaints.

Sincerely,

F. Andre, Tq41ey
Supervisory Attorney
Central Enforcement Docket

cc: John Wertheim

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement

0 0 0 0



PERKINS COlE
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Ii t)1111L Cori.Nv August 7, 1997
202,434-1622

.4-.

Alva F. Smith
Office of the General Counsel
Federal Election Commission
999 F Street. N.W.
Washington. D.C. 20463

Re: MUR 4662 - Democratic Congressional Campaign Committee

Dear Nis. Smith

Enclosed please find a designation of counsel for the above-referenced matter
under reviev,.

We would also like to request an extension of time of 20 days to respond.
With the vacations scheduled during the month of August, the additional time is
necessary to gather the facts and prepare the response.

The Commission's letter was received on July 31, 1997. The response
originally would have been due on August 15, 1997. With the extension of 20 days,
the response would be due on September 4, 1997.

Thank you for your assistance in the matter. If you have any questions or need

additional information, please contact the undersigned.

Very truly yours,

Judith L. Corley
Counsel to DCCC

enclosure

jo-to3 -i jI D.N972190.0031

VN H'R ,A bi LMLI Ut HON, KONG LONDON LOS ANGELES PORTLAND SEATTLE SPOKANE TAIPEI WASI4GTON, D.C.

STRATEGIC ALLIANCE. RUSSELL G DMMOUUN. VANCOUVER. CANADA

rPfflWXTTV-M77 - ' '; ' ' - - - - - -141111



STATEMENT OF DESIGNATION OF COUNSEL

MUR 4662

NAME OF COUNSEL:

FIRM:

ADDRESS:

Judith L. Corley

Perkins Cole

Suite 800
607 Fourteenth Street, N.W.

Washington, D.C. 20005-2011

TELEPHONE:(202_) 628-6600

FAX:(2o2 434-1690

The above-named individual is hereby designated as my counsel and is
authorized to receive any notifications and other communications from the
Commission and to act on my behalf before the Commission.

Date Signature

RESPONDENT'S NAME: Democratic Congressional Campaign Comittee

Second Floor

430 South Capitol Street, S.E.ADDRESS

Washington, D.C. 20003

TELEPHONE: HOME( ) N/A

BUSINESS( 2o34 485-3424



FEDERAL ELECTION COMMISSION

August 8, 1997

Judith L. Corley, Esquire
PERKINS COIE
607 Fourteenth Street, N.W.

Washington, D.C. 20005-2011

RE MUR 4662
Democratic Congressional Campaign Committee and Matthew H. Angle,
as treasurer

Dear Ms. Corley:

This is in response to your letter dated August 7, 1997, wNhich we received on that day,
requesting a 20 da, extension to respond to the complaint filed in the above-noted matter.
After considenng the circumstances presented in your letter, the Office of the General Counsel
has granted the requested extension. Accordingly, your response is due by the close of business
on September 4, 1997

If you have any questions, please contact me on our toll-free telephone number, (800)
424-9530 Our local telephone number is (202) 219-3400.

Sincerely,

Alva E. Smith, Paralegal
Central Enforcement Docket



< 4THE JONES FIRM
-

Thursday, August 14, 1997

< (encral Counsel
Federal Election Commission

o 5 999 E Street NW
"T"- Washington, D.C. 20463

0 Re: MUR # 4662, and Response of John Wertheim for Congress

l)ear Madam or Sir:Z
LLkJ

Enclosed are two documents:

__ 1. A Designation of Counsel identifying this firm as representing John Wertheim for Congress.

"---V A Memorandum Setting Forth Reasons Why The Federal Election Commission Should Take
WI No Action Against John Wertheim for Congress.

Please give the Memorandum due consideration. and do not hesitate to w&Tite or call with
,< questions.

Respectfully.

Lwj THE JONES FIRM

JER YTOLDDWERTHEIM

cc: Mr. John V. Wertheim
Mr. Arvind Raichur
Ms. Judy Corley

2. J ..,APA.AItL.O ifPh'' 2

JOM' , ;

21 HCL AVENUE • SANTA FE. NM 87501 • P0. BOX 2228 * SANTA FE. NM 87504-2228 * PHtd -- - e 9J1-628



STATEMENT OF DESIGNATION OF COUNSEL

MUR _'4662

NAME OF COUNSEL: Jerry Todd Wertheim

FIRM: Jones, Snead, Wertheim, Ientworth & Jaramillo, P.A.

ADDRESS: P.O. Box 2228

Santa Fe, '%:N 87504-2228

TELEPHONE:( S0) } 982-0011

FAX:( 505 ) 989-6288

The above-named individual Is hereby designated as my counsel and is
authorized to receive any notifications and other communications from the
Commission and to act on my behalf before the Commission.

SignaturDate

RESPONDENT'S NAME:

ADDRESS:

John Wertheim for Congress

P.O. Box 2228

Santa Fe, NM 87504-2228

TELEPHONE: HOME(L

BUSINESS(L

It.



< BEFORE THE FEDERAL ELECTION COMMISSION 1rU I ij
<
n-John Wertheim for Congress )

-T- ) MUR # 4662
Democratic Congressional Campaign Committee

0
MEMORANDUM SETTING FORTH REASONS WHY

L.U THE FEDERAL ELECTION COMMISSION SHOULD TAKE No ACTION

AGAINST JOHN WERTHEIM FOR COmREN s

LU
r ttaving received notification on August 2. 1997. of a complaint filed in the above-r-,

captioned matter. John ''ertheim for Congress. by and through its attorneys. JONES.

SNEAD. WVRTtIEIM. WENIW()RTH & JARAMILLO). P.A., hereby files this
z
6i Memorandum demonstrating that no action should be taken against John Wertheim for
LU1
z
0 Congress by the Federal tElection Commission pursuant to 2 1 .S.C. § 437g(a)(1): III CFR §

I1I1.6( a) ( January 1. 1997 ).

l. Summary Response

The alleged failure by the Democratic Congressional Campaign Committee

("DCCC") to attach the correct disclaimer to television advertising paid for by the DCCC

pursuant to 2 V.S.C. § 441a(d) (hereafter "Section 441a(d) Expenditures") is the wk

violation alleged in the complaint filed by the Republican Party of New Mexico against the

DCCC and John Wertheim for Congress (the "Complaint"). Only the party committee

making a Section 441 a(d) Expenditure possesses the power, right and responsibility to place

the proper disclaimer on advertising it purchases. John Wertheim for Congress does not

know whether correct disclaimers accompanied television advertising purchased using

Section 441a(d) Expenditures, or even whether the Section 441a(d) Expenditures described

in the Complaint purchased television placement or production. However, one thing is clear:

I



< The DCCC made the Section 441a(d) Expenditures without control from John Wertheim for

Congress, and therefbre the DCCC is the only proper Respondent. The Commission should
6

therefore dismiss John Wertheim for Congress from this Matter I Inder Review.
0

il. Grounds for Dismissal of John Wertheim for CongressiZ

On or about July 4, 1997, the Republican Party' of New Mexico filed the Complaint

iI with the Federal llection Commission (the "('ommission") against the DCCC and John

LIJ Wertheim for Congress. The Complaint alleges that the DCCC made various lawful Section

441aid) expenditures on behalf of John Wertheim for Congress but that those Section
LUz

441a(d) Expenditures from the DCCC paid for television advertising that allegedly failed toc-li

LU
Z carr' the correct disclaimer. See 2 U.S.C. § 441 d(a)2) and 11 (FR. § 110.11.
0

An alleged failure by the L)CCC to attach the proper disclaimer to television

advertising paid fbr by the Section 441a(d) Expenditures is the Wk violation alleged in the

Complaint. John Wertheim for Congress. as a candidate committee. may coordinate but

cannot control Section 441a(d) Expenditures. as such expenditures are by definition those

expended by national or state party committees in connection with the general election of a

party's candidate for Congress. See 2 U.S.C. § 441a(d)(l) & (3); 11 CFR. § 110.7(b);

Colorado Republican Federal Campaign Comm. v. Federal Election Comm 'n, 116 S.Ct.

2309 (1996). There simply exists no obligation for John Wertheim for Congress to insure

that the DCCC places correct disclaimers on advertising paid for with Section 441a(d)

Expenditures. In fact, if John Wertheim for Congress had exerted control over the

disclaimers and other aspects of the Section 441a(d) Expenditures, this would transform

them into direct candidate expenditures in probable violation of various contribution

limitations found in the Federal Election Campaign Act ("FECA").

Memorandum of John Wertheim for Congress - Page 2



2
.-.

< Notwithstanding the absence of legal obligation on the part of John Wertheim forr,,,

Congress, John Wertheim himself reminded the campaign's media consultant, "'Doc"

rv Sweitzer of the Campaign Group, of the need to use the correct disclaimer if the DCCC
0

decided to purchase television advertising from the Campaign (roup on behalf of JohnZ

Wertheim for Congress pursuant to Section 441a(d). Affidavit of John V. Wertheim

attached as E-xhibit -A' and Aftidavit ot'ferrence J. Brunner attached as Exhibit -'B.'" That

Sreminder occurred during a telephone conference sometime in early to mid-October, very

soon after John Wertheim for Congress became avare that the DCCC intended to make
LU
z
C)Section 441a(d) Expenditures on its behalf. See id After this conversation with Mr.
CIO

Z Sweitzer reminding him of the disclaimer issue. John Wertheim for Congress believed it had

done all it lawfully could to insure correct disclaimers wvere placed on television advertising

paid for by the DCCC pursuant to Section 441a(d).

Certainly. John Wertheim for Congress vent beyond its legal obligation by

reminding the Campaign Group regarding the correct disclaimer, but only the party

committee making a Section 441a(d) Expenditure actually possesses the power, right and

responsibility to place the correct disclaimer on the advertising purchased with Section

441a(d) Expenditures. The Complaint clearly should have been filed solely against the

DCCC. the party committee who made the relevant Section 441a(d) Expenditures The

Commission should therefore dismiss John Wertheim for Congress from this Matter Under

Review.

Memorandum of John Wertheim for Congress - Page 3



005

< REQUEST FOR RELIEF
rv

John Wertheim for Congress asks the Commission to dismiss it from MUR # 4662C6
T
¢,,, immediately. John Wertheim for Congress has demonstrated here that no action should be
0

taken on the basis of the Complaint. Il1 CFR § 110.6(a).z

Respectfully submitted.

w JONES. SNEAL). WERTHEIM. WENTW()RTH
& JARAIlI LO. P.A.

r-Bv

z
JERIV TODD WERTHEIM

III Post Office Box 2228
z Santa Fe. New Mexico 87504-2228
0 i 505) 982-0011

Memorandum of John Wertheim for Congress - Page 4



AFFIDAVIT OF JOHN V. WERTHEIM

STATE OF NEW MEXICO )
) ss.

COUNTY OF SANTA FE )

I, JOHN V. WERTHEIM, upon being first duly sworn, under oath, depose and

state:

1. I was the Democratic nominee for the United States House of

Representatives in the First Congressional District of New Mexico for the 1996

election.

2. Presently, I am a practicing attorney admitted to the State Bar of New

Mexico.

3. In early October. 1996. I held a telephone conference with "Doc"

Sweitzer of the Campaign Group. who served as the media consultant on my campaign

for Congress.

4. During that telephone conference, I reminded Mr. Sweitzer that if he

received any so-called Section 441a(d) expenditures from the Democratic

Congressional Campaign Committee on my behalf and if such expenditures were to

pay for television advertising, then he should remember to use the correct disclaimer.

FURTHER AFFIANT SAYETH NAUGHT.

rils WETHEIM

Exhibit a66...K) i



0* 0*
Subscribed and sworn to before me this/fA day of August, 1997, by JOHN V.

WIRTHEIM.

NOtARY PUBLIC
J.""

My Commission Expires:

IL ~
9 50 060 0 I'M81497. pl 1

Affidavit of John V. Wertheim - Page 2

t •



LVInDrlV! 0__1 TI3AUCNtm _ J. DZ

Terrence J. Brunner, being first duly sworn, states as

fol lows:

1. I served as the campaign manager for John Wertheim for

Congress. In my capacity as campaign manager, I oversaw all facets

of campaign operations for the 1996 election.

2. During the month of October, 1996, I specifically recall

being present for a telephone conference with John Wertheim and Mr.

"Doc" Sweitzer of the Campaign Group, the campaign's media

consultant.

3. During that telephone conference, I specifically recall

Mr. Wertheim reminding r. Sweitzor that if he received any funds

from the DCCC to purchase television advertising on behalf John

Wertheim for Congress, correct disclaimers should be used.

STATE OF NEW MEXICO ) (

COUNTY OF BERMALILLO ) (

Subscribcd and sworn to me this (*-t ,\day of August, 1997 by
Terrence J. Brunner.

(SEAL)

My Commission Expires:

43241

OFFICIAL SEAL
JANIS JARAMILLO

OT 'AR~Y PUBLIC
S ATE OF NEW M QXICO
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202 4. 414-16,22

.-\lxa F, Smith
Office of the General Counsel
Federal Election Commission
1)99 F- Street, N.W.
\\ ashirlton. [).C. 20463

Re: MUR 4662 - Democratic Congressional Campaign Committee

Dear %Is. Smith

This is the response of the Democratic Congressional Campaign Committee
)('CC'" ).klatt l. Angle as treasurer, to the complaint filed against it by the

Republican Party of New Mexico. We ask that the Commission dismiss this matter
and take no further action.

The complaint alleges that as a result of certain coordinated party expenditures
bv the DCCC on behalf of the Wertheim for Congress Committee, advertisements run
for the Wertheim campaign did not contain proper disclaimers. In this case, however,
it does not appear that a DCCC disclaimer would have had to have been placed on the
advertisements in question. The ads. therefore, did contain the proper disclaimer
under FEC regulations.

The facts are as follows: The funds paid by the DCCC were sent late in the
campaign -- on October 7, less than a month before the election, and on October 29,
less than %,,eek before the election -- after the commencement of a four-ad media
campaign by the Wertheim Committee. The DCCC expenditures were not expected
by the Committee and did not figure into the campaign's decision to produce or to run
the ads. The ads would have been run with or without the DCCC's payments. The
ads were. therefore, produced with a Wertheim Committee disclaimer.

The funds subsequently sent by the DCCC were not designated for a particular
ad or for a particular purpose (such as to buy time). It was anticipated that the funds
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would be applied to the outstanding consulting fees, production costs and
commissions already incurred by the campaign.

Unlike the purchase of air time for an advertisement, billings for fees,
commissions and production may be paid after an ad has actually run. These bills
could be paid by a party committee as part of its 441 a(d) allocation long after the
broadcast of the ad for which the expenses vere incurred.

It is worth noting that the Federal Communications Commission . like the FEC.
requires that advertisements clearly identify the part, paying f i the broadcast of a
paid advertisement. 47 C F R 73.12 12 As %%ith the FEC's rules, the purpose of the
FCC's requirement is to notify the public of the sponsor of paid advertising. Stations
have a duty to ensure that proper disclaimers appear on all broadcast advertising to
identify who paid for or sponsored the advertisement. In this case. no station refused
to run the \Wertheim ads because of an improper disclaimer.

\We ask that this complaint be dismissed %kith no further action by the
Commission.

\erv trul \ours.

104(314)060 D.A972450 050" 9/4/97



FEDERAL ELECTION COMMISSION
WASHINCTON, D( 20461

?December 8, 1997

Arvind A. Raichur, Treasurer
John Wertheim for Congress
P.O. Box 8998
Albuquerque, N.M. 87198

RE- MUR 4662

I)ear Mr Raichur.

You requested, on your Termination Report, that the Federal Election Commission
permit John Wertheim for Congress ("Committee") to terminate pursuant to 2 U.S.C. § 433(d)
and Section 102.3 of the Commission's Regulations. Because of the ongoing enforcement
matter involving your Committee, this request has been denied. Therefore, you are reminded
that the Committee must continue to file all the required reports with the Commission until
such time as the enforcement matter has been closed as to the Committee.

If you have any questions, please contact Alva E. Smith on our toll-free telephone,
(800) 424-9530. Our local telephone number is (202) 219-3400.

Sincerely,

F. Andrew T y
Superviso ttorney
Central Enforcement Docket

cc: Reports Analysis Di% ision
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In the Matter of )
) CASE CLOSURES UNDER

ENFORCEMENT PRIORITY

GENERAL COUNSEL'S REPORT

I. INTRODUCTION.

The cases listed below have been identified as either stale or of low priority based

upon evaluation under the Enforcement Priority System (EPS). This report is submitted

to recommend that the Commission no lorger pursue these cases.

II. CASES RECOMMENDED FOR CLOSURE.

A. Cases Not Warranting Further Action Relative to Other Cases
Pending Before the Commission

EPS was created to identify pending cases that, due to the length of their

pendency in inactive status or the lower priority of the issues raised in the matters relative

to others presently pending before the Commission. do not warrant further expenditure of

resources. Central Enforcement Docket (CED) evaluates each incoming matter using

Commission-approved criteria which results in a numerical rating for each case.

Closing

cases permits the Commission to focus its limited resources on more important cases

presently pending before it. Based upon this review, we have identified 17 cases that do
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not warrant further action relative to other pending matters.' The attachments to this

report contain a factual summary of each case, the EPS rating, and the factors leading to

assignment of a low priority and recommendation not to further pursue the matter.

B. Stale Cases

Effective enforcement relies upon the timely pursuit of complaints and referrals to

ensure compliance with the law. Investigations concerning activity more remote in time

usually require a greater commitment of resources, primarily due to the fact that the

evidence of such activity becomes more difficult to develop as it ages. Focusing

investigative efforts on more recent and more significant activity also has a more positive

effect on the electoral process and the regulated community. In recognition of this fact,

EPS also provides us with the means to identify" those cases which

remain unassigned for a significant period due to a lack of

staff resources for effective investigation. The utility of commencing an investigation

declines as these cases age, until they reach a point when activation of a case would not

be an efficient use of the Commission's resources.

I These cases are- Pre-MUR 365 (Fricnds of Marione Margolies-Me.vmnsky, ct al); MUR 4729 (Friends
of Melinda Kat:), MUR 4730 (The Capital Times); MUR 4731 (Randall Terr/ Live); MUR 4732 (Jinican
Democratic District Committee); MUR 47/33 (Families arid Taxpayers for Bob Kilbanks); MUR 4734

(Dennis Newinski for Congress); MUR 4738 (Fnends of Comne Brown), MUR 4739 (Direct

Voice/DMAPAC); MUR 4744 (Mayor James Hoffinan). MUR 4745 (Congressional Accountability

Project); MUR 4746 (Phllip Cyre), MUR 4747 (NAWGA-PAC & FOODVIP PAC); MUR 4765 (Gary
Miller); MUR 4767 (Comnmnittee to Elect Glenn Reese To Congress); MUR 4778 (Rick Hill for Co, gress);
and MUR 4784 (Verticclo for Congress)



We have identified cases that have remained on the Central Enforcement

Docket for a sufficient period of time to render them stale. We recommend that

these cases be closed.'

We recommend that the Commission exercise its prosecutorial discretion and

direct closure of the cases listed below, effective October 29, 1998. Closing these cases

as of this date will allow CED and the Legal Review Team the necessary time to prepare

closing letters and case files for the public record.

4The cases recommended for closure are. Pre-MUR 345 (Simton Fireinaii); MUR 4630 (Kentucky
State Deiiocratic Central Committee). MUR 4662
(Democratic Congressional Campaign Cnte), RAD 97L-08 (Thomas for Congress); RAD 97L-1l
(Eggleston for Congress); RAD 97L-12 (Massachustts Democratic Party); RAD 97L-13 (McMmus for
Senate); RAD 97L-20 (Republican Party of Arkaisas); and RAD 97NF-24 (NC Committee Agritst
Extrvinism )



!11. RECOMMENDATIONS.

A. Decline to open a MUR, close the file effective October 29, 1998, and approve

the appropriate letters in the following matters:

RAD 97L-08
RAD 97L- 1I
RAD 97L-12

RAD 97L-13
RAD 97L-20
RAD 97NF-24

Pre-MUR 345
Pre-MUR 365

B. Take no action, close the file effective October 29, 1998, and approve the

appropriate letters in the following matters,

MUR 4732
MUR 4733
MUR 4734
MUR 4738
MUR 4739
MUR 4744

MUR 4745
MUR 4746
MUR 4747
MUR 4765
MUR 4767
MUR 4778
MUR 4784

Lawk~ence M.-Nobt""
General Counsel

MUR 4630

MUR
MUR
MUR
MUR

4662
4729
4730
4731

Date



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Case Closures Under
Enforcement Priority.

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election

Conission, do hereby certify that on October 2?, 1998, the

Con=nission took the following actions with respect to the

General Counsel's October 20, 1998 report on Case Closures

under Enforcement Priority:

Decided by a vote of 4-0 to:

A. Decline to open a MUR, close the file

effective October 29, 1998, and approve the

appropriate letters in the following matters,

as reconmended in the General Counsel's
Report dated October 20, 1998:

.. RAD 97L-08
2. RAD 97L-11
3. RAD 97L-12
4. RAD 97L-13

5. RAD 97L-20
6. RAD 97NF-24
7. Pre-MUR 345
8. Pre-I{UR 365

B. Take no action, close the file effective

October 29, 1998, and approve the appropriate
letters in the following matters, as
recovmended in the General Counsel's Report

dated October 20, 1998:

1. MUR 4630
2. MUR 4662
3. MUR 4729
4. MUR 4730
5. MUR 4731
6. MUR 4732

7. MUR 4733
8. MUR 4734
9. MUR 4738

10. MUR 4739
11. MUR 4744
12. MUR 4745

(continued)



Page 2Federal Election Commission
Certification for Case Closure Under
Enforcement Priority
October 27, 1998

13. MIYR 4746
14. MLJR 4747
15. MU R 4765

16. MUR 4767
1/. MUR 4778
18. MUR 4784

3ommn&ssioners Elliott, Mason, McDonald,
and Thomas voted affirmatively for the
decision; Commissioners Sandstrom and Wold
did not cast a vote.

Attes-:

Mar-o r e W. Emrons
Secretary of the Conmission

Received :n the Secretariat: Wed., Oct. 21, 1998 9:46 a.m.
.r1culated tc the Comnission: Wed., Oct. 21, 1998 11:00 a.m.
Deadline =or vote: Mor., Oct. 26, 1998 4:00 p.m.

iOi~ 7/'9S~



FEDERAL ELECTION COMMISSION
WASIIIN(,TON 1)M 20461

St4 1T 
November 2, 1998

CERTIFIED MAIl,
RETURN RECEIPT REQUESTED

Mr John Dendahl, Chairman
Republican Party of New Mexico
2q01 June Tabo, NE, Suite 116
Albuquerque, NM 87112

RE MUR 4662

Dear Mr Dendahl

On July 21, 1997, the Federal Election Commission received your complaint alleging

certain violations of the Federal Election Campaign Act of 1971, as amended ("the Act").

After considering the circumstances of this matter, the Commission exercised its

prosecutorial discretion to take no action in the matter. This case was evaluated objectively

relative to other matters on the Commission's docket. In light of the information on the record,

the relative significance of the case, and the amount of time that has elapsed, the Commission

determined to close its file in this matter on October 29, 1998. This matter will become part of

the public record within 30 days

The Act allows a complainant to seek judicial review of the Commission's dismissal of

this action. See 2 U.S.C. § 437g)aX8).

Sincerely,

FeAndrew Ture
Supervisory nttomey
Central Enforcement Docket
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November 2, 1998

Ms. Judith L Corley, Esquire
Perkins Cole
607 Fourteenth Street, NW
Washington. I).C. 20005-2011

RE' MUR 4662
Democratic Congressional Campaign Committee and Matthew 11 Angle,
as treasurer

Dear Ms Corlev.

On July 25, 1997. the Federal Election Commission notified your clients of a complaint

alleging certain violations of the Federal Election Campaign Act of 1971. as amended. A copy

of the complaint was enclosed With that notification

After considening the circumstances of this matter, the Commission exercised its

prosecutorial discretion to take no action against your clients. This case was evaluated

objectively relative to other matters on the Commission's docket. In light of the information

on the record, the relative significance of the case, and the amount of time that has elapsed, the

Commission determined to close its file in the matter on October 29, 1998

The confidentiality provisions of 2 U.S.C § 437g(aX 12) no longer apply and this matter

is now public. In addition, although the complete file must be placed on the public record

within 30 days, this could occur at any time following certification of the Commission's vote.

If you wish to submit any factual or legal materials to appear on the public record, please do so

as soon as possible. While the file may be placed on the public record prior to receipt of your

additional materials, any permissible submissions will be added to the public record when
received.

If you have any questions, please contact Alva E Smith on our toll-free telephone

number, (800) 424-9530. Our local telephone number is (202) 694-1650.

Sincerel%.

I Andre" T X
Supervisor\ Attornc\
Central FtnArcement )ocket
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IDIRAL ELECI ION COMMISSION
NA'4NIf,(M)N )( 20401

November 2, 1998

Mr Jerry Todd Wertheim, Esquire
Jones, Snead, Wertheim, Wentworth,
& Jaramillo, PA

P O Box 2228
Santa Fe. NM 87504-2228

R1 MUR 4662
John Wertheim for Congress and Arvind A Raichur, Treasurer

Dear Mr. Wertheim

On July 25, 1997, the Federal Election Commission notified your clients of a complaint

alleging certain violations of the Federal Election Campaign Act of 1971, as amended. A copy

of the complaint was enclosed with that notification.

After considenng the circumstances of this matter, the Commission exercised its

prosecutonal discretion to take no action against your clients. This case was evaluated

objectively relative to other matters on the Commission's docket. In light of the information

on the record, the relative significance of the case, and the amount of time that has elapsed, the

Commission determined to close its file in the matter on October 29, 1998

The confidentiality provisions of 2 U.S.C § 437g(aX 12) no longer apply and this matter
is now public In addition, although the complete file must be placed on the public record

within 30 days, this could occur at any time following certification of the Commission's vote.

If you wish to submit any factual or legal materials to appear on the public record, pIcase do so

as soon as possible. While the file may be placed on the public record prior to receipt of Yor

additional materials, any permissible submissions will be added to the public record when
received

If you have any questions, please contact Alva F Smith on our toll-free telephone

number, (800 424-9530. Our local telephone number is (202) 694-1650

Sincerel.

F Andre\%'Furl/
Supervisory A (ome
Central Enforcement Docket
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