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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Evans for Congress Committee,) MUR 466 (77)
David W. Evans,
Mr. Tim Miller )

CERTIFICATION

I, M.Iarjorie W. Emmons, Secretary to the Federal Election

Commission, do hereby certify that on January 4, 1978, the

Commission determined by a vote of 4-0 to find no reason to believe

that there has been a violation of the Act within the Commission's

jurisdiction in the above-captioned matter, and that the matter not

be referred to the Department of Justice in view of the Department's

previous positions with regard to similar situations.

Voting for this determination were Commissioners Aikens, Harris,

Staebler, and Thomson. Commissioners Springer and Tiernan were not

present at the time of the vote.

Accordingly, the file in this case has been closed.

c o ri e W EmmonsSecretary to the Commission



FEDLERA[ E[EC IION (OMMISSION

1;2', K \HKH \ \\

DECEMBER 20, 1977

5:00 p.m.

MIEMORANDUM TO:

FR01:

CHARLES STEELE

A,AjRnlRIE EM,.10NS-

-'UR 466 (77)

This memorandum SUPERCEDES the earlier one sent to you
at 4:15 )nm, this date, on the above-cantioned matter.

At 4:45 p.m. today, Commissioner Tiernan submitted an
OBJECTIOPI to the recommendations in the General Counsel's
Report in 1LR 166 (77), thereby placinQ this matter on the
aQenda.

Please withdraw the Certification issued by me earlier today
based on the earlier memorandum.

I -



December 16, 1977

MEMORANDUM TO: Marge Emmons

FROM: Elissa T. Garr

SUBJECT: MUR 466

Please have the attached 7 Day Report distributed

to the Commission on a 24 hour no-objection basis.

Thank you.
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FIRST GE"ERAL COUNSEL'S REPORT

MUIR NO.DATE AND TI>E OF TIRANSNITTXL
BY OGC TO THE CO:.MMISSION

466(77)

DiTE COMPLAI;T RECEIVE :.

BY OGC

ATTOT-.EY Weissenborn

Evans for Congress Committee
David W. Evans
Mr. Tim Miller

REL .'A';?T:

IL;TERKUAL REP-CR'IS CHECKED

TFEZER A...E-NCIE C.......
=_-I, ED

=C* ". 77r -~..P I

None

None

SUNtM2I?,7Y OF ALLEG' IO "

Mr. Tim Miller, administrative assistant to Congressman

David W. Evans, was one of three guarantors of a $2,000 loan

obtained by the Evans for Congress Committee on December 13,

1976. Information concerning the loan and its guarantors

came to the attention of the Audit Division in the Committee's

Auaust 1977 amendments to its earlier reports of receipts

and debts and oblications. See Attachment I.
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PRELIMINARY LEGAL ANALYSIS

In a memorandum to the General Counsel dated November

7, 1977, the Audit Divis;ion stated that during the audit of

the Evans for Congress Conmittee ("the CommitLtee") , it was

learned that the Committee had negotiated a loan agreement

and promissory note with the Indiana National Bank for $2,000.

The loan was finalized on December 13, 1976, and repaid in

full on January 30, 1977. There were three guarantors to the

oromissorv note: David W. Evans, the candidate and newly

re-elected U.S. Representative; the Committee treasurer; and

Mr. Tim Miller, Congressman Evans' administrative assistant.

Accordina to the 1976 Congressional Staff Directory, Mr. Miller

was the administrative assistant as early as March, 1976. The

loan was apparently used for post-election debt retirement.

I. Possible Violation of 18 U.S.C. 602

18 U.S.C. §591 states:

Except as otherwise specifically provided,
when used in this section and in sections. . .
399, 600 and 602, of this title --

(e) "contribution" --

(1) means a gift, subscription, loan,
advance, or deposit of money or anything of value

(except a loan of money by a national or State
bank . . .which shall be considered a loan by each
endorser or guarantor, in that proportion of the
unpaid balance thereof that each endorser or guaran-
tor bears to the total number of endorsers or
guarantors), made for the purpose of influencing
the nomination for election, or election, of any
n.)erson to Federal office. . ." (Emphasis added.)



18 U.S.C. §602 s;ttes:

"Whoever, beiMgl " :(,nator or Representa-
tive, . . . or individi-I elected as, Senator
[or] Representative ,.. or a person receiving
any salar%, otr comopensjt i n for services from
money derik,,,d fr, the 'T'reasury of the United
States, dirv(ctl.v or indiroctly solicits, receives,
or is in any manI nr conce'rned in soliciting or
receivin, any as.ssment, subscription, or con-
tribution for any uolitical purpose whatever,
from any other such off icer, employee, or
-oerson, shall be fined not more than $5000 or
im)risoned not more than "ea -s, or both."

...... ha s i s added.

In 194 tho Assistant Attorney Acnerml, Criminal Divi-

sion, Depart:nent of JustICe, issued two "informal" responses

to inc, uiries from Representative Donald 7. Mitchell and Mr.

Drew Mason, Administrative Assistant to Senator Henry

Bellmen, concornins the uossible ille alitv of contributions

made by Federal emnloyees includin.' members of a U.S.
Representative's district staff) to a campain committee

supportinc an incumb,,nt Co",-ressional candidate (See Attachment

TI-) . In these responses tht Department mav have been relying

upon cases such as United Public Workers v. Mitchell, 330

U.S. 75 (1947 , and CSC v. National Association of Letter

Carriers, 413 V.S. 548 (1)7.) , in which the Court discussed

the need for strikins- a balance between -uarantees of oolitical

freedom and the interests of covernment in protecting society

from political corru.tion. After c uotino in oart from 18

§61 -, the Assistant Attorne

to Renresentative ,tcnei

7 "eneral stated in hisU.S.C.

letter

- 3 -
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"Although the lancuaqe of Section
602 may appear to prohibit the receipt
of a contribution made by a member of
your district staff, we would not view
such a receip)t as a prosecutable vla-
tion of the Section where the contribu-
tion is completely voluntarIy in nature
and where it is recei ved by a political
conmmittee, which is staffed solely with
non-government personnel, in the normal
course of its operation.

You should be aware, however, that
the existence of the employer-employee
relationship between , Congressman and
meers of his staf ould, in some cir-
cumstances, aive rise to an inference of
coercion." (Em hasis ,doid.) (See Attachment II)

Virtually identical lancuaqe concernino §602 was used in

the letter to Mr. Mason. (See A::achmnt III)

- Apply inc §591(e) , §602, and the Tustice Department en-

forcement criteria to the facts here, it seems that

althouah the cuaranty of the Dromissory note constitutes a

contribution to the Committee, the Department of Justice

would determine that no pDrosecutable violation occurred if

the Committee was staffed solely by non-government personnel.

We believe that our inormat ion does not warrant referral of

a possible violation of §602 to the Department of Justice.

i. Possii1le Violation of 18 U.S.C. §607

18 U.S.C. §607 states:

"Whoever, beinc an of-icer, clerk, or
other person in the service of the United
States . . . directly or indirectly gives
or hands over.. to any enator or Member of
* . .Conoress . . . any money or other
valuable thine on account of or to be
applied to the promotion of any political
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object, shll]] be fined not more than
$5,000 or Imprisoned not more than 3
years, or botli."

In the 1974 letter to Mr. Drew Mason, the Assistant

Attorney General wrote:

"As you will note, the language of
Section 607 appears to prohibit the
makino of a political contribution by
a Federal employee to a fund-raisina
or campaian committee supporting an
incu.mbent candidate for Congress. How-
ever, we would not view such a contri-
bution as a prosecutable violation of
Section 607 where it is received by, a
political conmnittee in the normal course
of its operation and where the facts and
circumstances surroundina its making sug-
aest that it was not the donor's intent
to accomplish any corrupt purpose thereby."
(Emcahasis added.)

Here, it appears that the contribution was indeed

"received by a political committee in the normal course of

its operation." Althouch Mr. Miller did indirectly "give

* . . [a] valuable thinea" to Representative Evans, there is

no evidence of any "corrupt purpose" on the part of Mr.

Miller. We believe that our information does not warrant

referral of a possible violation of §607 to the Department

of Justice.

III. Possible Violations of 18 U.S.C. §§599
and 600

18 U.S.C. §599) states:

"Whoever, beina a candidate, directly
or indirectly promises or pledges the appoint-
ment . . . of any person to any public or



( -

private positi,,, (l omp.oy/melnt, for the
purpose of prooilrinij~ support. in ll can-
didac\" shai 1b fi[ned not more tha ,T7,00

or imllprsoned not more than 1 year or both
• . . 11(Emphhasis added.)

18 U.S.C. ti00, as amenled in 1976, roal;-

"Whoever, directly or indUirectLy

promises any emp lemcnt, position, compen-
sati, contract, appointment, or other
benefit, providced for or made possible in
wnole or in part bv am: Act of Congress
to any person as consideration, favor or
reward for any pol itical activity
in connection with an': general or special
e. . .n . . shall

be fined n-t :ore t-an Si, or imprisoned
net more than one oear, or bt h.' (Emphasis
added.)

Mr. Miller beaan servin as r. Evans' IIministrative assis-

tant as earI y as M arc' " 73. Therefor, it is highly unlikely

that Mr. Miller receivo. -is --Oii.,o as a aiiid pro quo

for his ouarant of the -romissory n.t.. Also, there is no

evidence of a .-romise of er.l-':ment "a. ,onsideration

for any political activity 1 in con,,ction with any

election," as eronibited by §<. ',e bel,[ieve that there is

no evidence tendinc to indicate a violation of %599 and §600

which would warrant referra , to the Deonartment of Justice.

Find no reason to . eve nat there has been a violation

of the Act within the Com.mission's 7urisdiction. We recommend

that the matter not bc referred to the Department of Justice

i n vIew of the. SDea11 10 "r1vious Siosit ions with regard

to similar situ'ations.
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November 7, 1977

ME ,%O RrAN D UI

TO: DITT OLDAKER
GE ,E3AL COUNSE L

AL.
TIiRU: ORLAN\DO POTTER oj.P,

STAFF DIRECTOR

FROM: B COSTA/TOM HASELIIORST

SUBJECT: Possible Violation of .8 USC 599, 600, 602 and/or
607.

During the audit of the Ev\ans for Congress Cormmittee

it ,.;as determined that the Coiuninttee obtained a loan from

the Indiana National Bank on Dcember 13, 1976 in the amount
of $2,000. This loan was gu-inteed by the Candidate, his

treasurer and Mr. Tim M1iller who was identified as a member
of the Congressman's staff. The "Clerks Report" of June 30,

1977 lists Mr. Miller as the A.A. of the Concressman. The

loan was repaid by the commit tWe on January 20, 1977.

,,rs information indicates; a possible violation of

one or more of the above cite'; and is therefore being

passed along to you in accordance with the Commission's
guidance of Novemgber 3, 1977. If you have any questions
please contact Tom Llaselhorst at 34155.



ATTACHMENT II

RETYPED BY FEC
12/8/77

T. 2/28/74

IIEP :TJM:WCI!: sld

Honorable Donald J. Mitcholi
Hou::e of Representatives
Washington, D.C.

Dean Conaressman:

This is in response to your letter ]IItod February 14,
1974, regarding the applicability" of Federal election laws
to the makingj and receipt of unsolicited contributions to
the Friends of Don Mitchell by me-mbers of your district
staff. our letter indicates that all of thos, associated
with the "Friends" are "volunteers from the -,iivate sector".

As you know, t Le De:artmet of Justice 1: authorized

to render lecal formal opinioi:; only' to the }' esident and

to the heads of Executive Depart ments of Governnment. There-
fore, I can only respond infor:callv to your il, uiry.

Section 602 of Title 18, n,'nited States Cede provides

criminal cenalties, inter alia, for any "Representative in

ConcIress" who "directly- or indirectly solicits, receives,

or is in any manner concerne. in solicitini or receiving,

an: ... contribution for any political purpose" from a
"cerson receiving any salary or compensation for services

from money derived from the Treasury of the United States".

Althouch the la":wuage of Section 602 may app,.ar to prohibit

the receipt of a contribution made by a member of your dis-

trict staff, we would not view such a receipt as a prosecu-

table violation of the Section where the contribution is

completely voluntary in nature and where it is received by

a .olitical co.mittee, which is staffed solely with non-

government personnel, in the normal course of its operation.

You should be aware, however, that the existence of the

employer-emplovee relationshin) between a ConaIrossman and

members of his staff could, in some circ'I.,stnces, give rise
to an inference of coercion.

Section 607 of Title 18, prohibits, inter alia, any
"person in the service of t'.e United States" from directly

or indirectly givinga to any '"'ember of Congress" any. money
to be aclied to the promotion of any political object. As
was the case with Section 602, the languace of Section 607
may apcear to prohibit the makina of a political contribution
bv' a member of your staff. However, we would not view such

Records
Section Chron
Election Chron
Mr. Peterson
DAG
Mr. Hendricks
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from a "person receiving any salary or compl(-nsation for
services from money derived From the Trosury of the
United States." As was the case with Section 607, the
lancuage of Section 602 may appear to prohibit the receipt
of a contribution made by a Federal employee. However, we
would not view such a receipt as a prosecutable violation
of the Section where the contribution is completely volun-
tarv in nature and where it is received by a political
comaittee in the normal course of its operation.

You should be aware, however, that the existence of
certain kinds of relationshies between a Senator and a
Federal emalovee-contributor-such as an employer-employee
relationship may , in some circumstances, qive rise to an
inference of coercion.

Io e thi s information nas been of assistance to you.

S ince r l- ,

HENRY B. PETERSEN
Assistant Attorney General
Criminal Division

By:

TH OMA'S 7.... IERRAN
Ch io', Ur-uj Section



0 @ ATTACHMENT III

T.8/8/74 RETYPED BY FEC

EP :TJM: RAIl :WCH aId 12/8/77

72-017-60

Mr. Drew Mason
Administrative Assistant

to Senator Ilenry Bellmon
United States Senate
Washincton, DC 20510

Dear Mr. Mason:

United States Attorney William H. Burkott has requested
that we resnond to your letter of July 16, 1974, in which you
incuire-ed as to whet Federal e....loees may' make contribu-
tions to a campaign suportno an incumbent candi-
date for nomination and/or election to Concress.

T a r t-t7 e n t. ofusti ce is a uthorize ed to render formal
local oirions only to the President and to the heads of
Executive ?< - t of ove nent. Accordi c.lv, we can on"
r:rov: cc you ;st -h our informl vic.s on this matter.

,now, Section r07 'n_ n h-ts, inter alia, any
"Cerso. in the ser ' ce of the ni ted St t tes' from directly or
indirectly civinc., ta "Senator' any money to be "applied
to the orcmotion of any, Oe'itical object." As you will note,
toe-,- iancua<eof S ncto 6'7 arears to "rohibit the makina
ofi C calc ont:ribu t In : a Federi enllovee to a fund-
raisinc or ca. airn comm.ittee suecrt i:nc an incumbent candi-
date for oncress. Iio'ever, we woul not view such a contri-
bution as a erosecutablo violation of Section 607 where it is

c -. t a.o.t..le n the normal course of its
oeraticn and where the facts and circumstances surrounding
its maec sucest that it was not its donor's intent to ac-
C. C~ :7 an3' crrup. rose the r,2

In addition to Section 607 youL shculd be aware of the
prov-sicns of Section 602 of Title 18, United States Code.
SectIon G62, in relevant a , rovie criminal penalties for
an'v "Senator" who "directly or indirectl'y solicits or receives,

or is in an': :anoler ccncerned in so!icitino or receivino, any
. . colrlbuti cn for an'. e.romotion of an': 'cic. .r ..

R.,c crns

SO 
-
; 0'':C .......
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a contribution as a prosecutable violation of Section 607
where it is received by a political committee, which is
staffed solely with non-government personnel, in the
normal course of its operation and where the facts and
circumstances surrounding its making suggest that it was
not its donor's intent to accomplish any cortupt purpose
thereby.

I hope this information has been of assistance to you.

Sincere IY,

Henry E. Peterson
Assistant Attorney General
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November 7, 1977

MEMORANDUM

TO: DILL OLDAKER
GENERAUL COUNSEL

THRU: ORLA NDO POTTER
STAFF DIRECTOR

FROM: qj%,OB COSTA/TOM HASELHORST ;
'

SUBJECT: Possible Violation of 18 USC 599, 600, 602 and/or
607.

During the audit of the Evans for Congress Committee
it was determined that the Committee obtained a loan from
the Indiana National Bank on December 13, 197"/, in the amount
of $2,000. This loan was guaranteed by the Cxididato, his
treasurer and Mr. Tim Miller who was identifiee; as a member
of the Congressman's staff. The "Clerks Report" of June 30,
1977 lists Mr. Miller as the A.A. of the Congressman. The
loan was repaid by the committee on January 20, 1977.

This information indicates a possible violation of
one or more of the above cites and is therefore being
passed along to you in accordance with the Corumission's
guidance of November 3, 1977. If you have any auestions
please contact Tom Iaselhorst at 34155.



0

FEDERAI ELECTION COMMISSION

THIS IS THE END OF V UR.


