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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Stephen Elko
George Young

MUR 464

CERTIFICATION

I, Marjorie W. Emimons, Secretary to the Federal

Election Commission, do hereby certify that on November 26,

1979, the Commission decided by a vote of 5-0 to take no

further action and close the file in the above-captioned

matter.

Voting for this determination were Commissioners Aikens,

Friedersdorf, Harris, McGarry, and Reiche.

Attest:

Date
Secretary to the Commission

General Counsel's Re 'port dated: 11-16-79 Signed: 11-20-79
Received in Office of the Commission Secretary: 11-21-79, 10:27
Circulated on 48 hour vote basis: 11-21-79, 4:00



November 21, 1979

MEMORANDUM TO: Marge Emmons

FROM: Elissa T. Garr

SUBJICT: MUR 464

Please have the attached General Counsel's Repwtt on

0*- MUR 464 distributed to the Comaission on a 48 hour tally

0% basis.

Thank you.

C,
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BEFORE THE FEDERAL ELECTIONCOISI4
November 16, 1979 OMI JINOV~I 2O 27

In the Matter of)
MUR 464(77)

Stephen Elko)
George Young)

GENERAL COUNSEL'S REPORT

I. BACKGROUND

This matter was internally generated based on a

newspaper article which appeared in the November 1, 1977,

edition of The Washington Post. The article reported that

a Justice Department memorandum made public in Los Angeles

alleged that Stephen Elko, former aide to Congressman

Daniel Flood (D-Pa.), and Elko's associate, a Ms. Patricia

Brislin, received $25,000 in cash "campaign contributions"

from a George Young. The "campaign contributions" were

reportedly given in exchange for helping to secure govern-

ment financing for Mr. Young's vocational school in

Wilkes-Barre, Pennsylvania. The payments were said to have

been made in 1972. The article reported that a spokesman

for Mr. Flood said that the Congressman "doesn't even

know George Young." A review of the 1972 disclosure reports

filed by the Flood Committee did not reveal contributions

from a George Young.

The question raised by the article was whether the

reported actions of Mr. Young, Mr. Elko and Ms. Brislin

in 1972 constituted political contributions by government
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contractors and the knowing solicitation of such

contributions in violation of 18 U.S.C. S 611, which was

in effect at that time. The existing law which parallels

the old S 611 is 2 u.s.c. S 441c(a).

We recommended that the Commission defer taking any

formal action in this matter pending a review of Justice

Department documents. This recommendation was approved

by the Commission on February 23, 1978. The Justice Depart-

ment memorandum which was referred to in The Washington

Post article was subsequently received and reviewed by this

office.

On May 18, 1978, the Commission voted to "take no

further action at this time in this matter." The

Commission's determination was made pursuant to two con-

siderations: 1) the Memorandum of Understanding between

the Department of Justice and the Federal Election Coin-

mission regarding ongoing Justice Department investigations;

Cr and 2) the amount of time which had transpired since the

alleged violation which occurred in 1972. The ongoing

Justice Department investigation of Congressman Flood and

Stephen Elko was noted in the General Counsel's report, as

was the three year statute of limitations set forth in

2 U.S.C. S 455.

Earlier this year, the Justice Department's case against

Congressman Flood went to trial, and on February 3, 1979,
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the trial ended in a mistrial due to a deadlocked jury.

Mr. Elko# who had received immunity from the Justice Depart-

ment, served as a key government witness. An outgrowth of

that trial was Pre-MUR 27. Pre-MUR 27, which was based on

a newspaper report in the January 31, 1979, edition of The

Washington Star, concerned testimony at the first Flood

trial that Elko had made cash deposits into Flood's 1973

and 1975 campaign accounts. The Pre-MUR was merged with

MUR 464 on February 23, 1979.

On May 21, 1979, this office advised the Commission that

a second trial was scheduled to begin on June 4, 1979, and

that we had been assured by the Justice Department attorney

who prosecuted the first case that there was testimony in

the first trial which indicated that some of the cash payments

listed in the indictments were designated as campaign contri-

butions.

We recommended, and the Commission decided, that this

matter should be kept open because the issue of campaign

contributions was likely to arise again in Congressman

Flood's retrial but that the Commission would take no further

action at that time pending the outcome of the Justice

Department's criminal prosecution of Congressman Flood.

Since the last Commission action, Congressman Flood's

retrial was postponed due to Flood's poor health. Bernie

Panetta, the Justice Department attorney now responsiblefor



-4-

prosecuting the case, has advised us that Flood is asserting

that he is incompetent to stand trial and that he will soon

be entering a hospital for a determination of his competency.

II. LEGAL ANALYSIS

We believe that this matter should be closed, due to

the Justice Department's continuing proceeding, the time which

has passed since the occurrence of the alleged violations and

the Justice Department's extension of government immunity to

Elko.
C.1

N At the outset, it is significant to note that the events

,~, ,which are the subject of this matter were discovered by the

Justice Department in the course of a criminal investigation.

The Commission's involvement is the result of this internally

generated MUR, based on newspaper articles concerning the

Justice Department's proceedings. Since opening this MUR,
C7.

however, the Commission has twice decided not act. These

decisions were based on the Commission's Memorandum of

Understanding with the Justice Department (which serves

as a guide for the enforcement of the Department's and the

Commission's statutory duties) and in light of the amount

of time which had passed since the violations allegedly

occurred. The second time the Commission decided not to

act was in May 1979, when Congressman Flood's retrial was

scheduled to begin within several weeks. The Commission
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voted to take "no further action at this time pending the

outcome of the Justice Department 's criminal prosecution

of Congressman Flood." The retrial has since been delayed

for over six months and as the parties are now embarking

on a battle over Flood's competence to stand trial, further

delay seems inevitable. Under the best of circumstances,

it seems unlikely that the trial will begin much before

the end of the year and if Flood is found to be incompetent,

the trial could be delayed indefinitely. While we continue

C) to believe the Commission should not pursue this matter

N** until after the Justice Department has completed its criminal

prosecution of Congressman Flood, we also recognize that

further delay on top of the already extended period which

has passed since the events occurred would intensify the

already existing obstacles to our successfully investigating

and pursuing this matter. See, e.g., the April 28, 1978,

General Counsel's Report at 2-3. Considering all the

circumstances, we believe the Commission should close this

matter.

An additional reason for closing this matter is the

Justice Department's grant of immunity to Elko. The

justice Department granted Elko immunity as a govern-

ment witness in its investigations and Elko has served
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as a key government witness in Flood's first trial and in

the trial ot Dr. Head. While it is questionable that Elko's

status as an immunized government witness would preclude

civil enforcement of our Act, we believe that in light of

the Commission's Memorandum of Understanding with the Justice

Department and in the interest of facilitating criminal

investigations, no further action should be taken by the

Commission.

I-M RECOMMENDATION

01 We recommend that the Commission take no further action

N and close this matter.

2* 0
Date COETN.Sel

Acting General Counsel

C,

Mr



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
MUR 464

Stephen Elko)
George Young)

CERTIFICATION

I,, Marjorie W1. Emmons, Secretary to the Federal

Election Commission, do hereby certify that on May 24, 1979,

'4' the Commission determined by a vote of 4-0 to adopt the

0 following recommendations, as set forth in the General

K Counsel's Memorandum dated May 21, 1979, regarding the

above-captioned matteri

1. That this matter be keot open because
the issue of campaign contributions is
likely to arise again in the second
trial of Congressman Flood.

2. Take no further action at this time pending
the outcome of the Justice Departmient's
criminal prosecution of Congressman Flood.

votinq for this determination were Commissioners Aikens,

Friedersdorf, Harris, and McGarry.

Attest:

Date Marjorie W. Erunons
0Secretary to the Commission

Received in Office of Commission Secretary: 5-21-79, 3:37
Circulated on 48 hour vote basis: 5-22-79, 9:00



May 21, 1979

MEMORANDUM TO: Marge Emmons

FROM: Elissa T. Garr

SUBJECT: MUR 464

Please have the attached Memo distributed to the

Commission on a 48 hour tally basis.

N Thank you.
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MEMORANDUM TO: The commission

FROM: William C. Olda~1.~

General C 4%kA

SUBJECT: MUR 464 (Elko) 1

DATE: May 17, 1979

(104 This matter was initiated by a newspaper article on

C-4, November 1, 1977, in the Washington Post. The article

reported that a Justice Department memorandum made public in

Los Angeles alleged that Stephen Elko, former aide to

Congressman Daniel Flood (D-Pa.) and Elko's associate, a

Ms. Patricia Brislin, received $25,000 in cash "campaign

contributions" from a Mr. George Young. The "campaign con-

tributions" were reportedly given in exchange for helping

to secure government financing for Mr. Young's vocational

school in Wilkes-Barre, Pennsylvania. The incident was said

to have occurred in 1972. The article reported that a

spokesman for Mr. Flood said that the Congressman "doesn't

even know George Young." A review of 1972 disclosure reports

filed by the Flood Committee revealed no contributions listed

as coming from a George Young.

The question raised by the article was whether the

reported actions of Mr. Young, Mr. Elko, and Ms. Brislin in

1972 constituted violations of the prohibition against

political contributions by government contractors and the

knowing solicitation of such contributions pursuant to 18

U.S.C. S 611 which was in effect at that time. The existing

law which parallels the old S 611 is 2 U.S.C. S 441c(a).

Because of the dearth of facts surrounding this

incident, we recommended to defer taking any formal action

in this matter pending a review of Justice Department documents.

This recommendation was approved by the Commission on February 
23,

1978. The Justice Department memorandum which was referred to

in the Washington Post article was subsequently received and

reviewed by this office.

1 0 
_T1 4,

U
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On May 18, 1979, the Commission voted to "take no further
action at this time in this matter" as was recommended in our
second General Counsel's report. The Commission's determination
was made pursuant to two considerations: 1) the memorandum of
understanding between the Department of Justice and the Federal
Election Commission regarding ongoing Justice Department
investigations; and 2) the amount of time which had transpired
from the date of the alleged violation which occurred in 1972.
The ongoing Justice Department investigation of Congressman Flood
and Stephen Elko was noted in the General Counsel's report as was
the three year statute of limitations set forth in 2 U.S.C. S 455.

Since this last Commission action, Mr. Elko has served as
a key government witness in the criminal trial involving his
former employer, Congressman Flood. The first trial involving

C" the Justice Department and the Congressman ended in a mistrial
on February 3, 1979, due to a deadlocked jury. A telephone

PI-I conversation with Mark Tuohey, the Department of Justice attorney
who prosecuted the case, confirmed newspaper reports that a
second trial has been scheduled to begin on June 4, 1979.

A copy of the Grand Jury indictment of Congressman Flood
for conspiracy and bribery (United States v. Daniel J. Flood,
United States District Court for thle District of Columbia,
Criminal Action 78-00543) alleges overt acts of receiving cash
payments from April, 1971, to January, 1978. Many of these cash
payments are listed as being initially received by Stephen Elko
and then delivered to Daniel Flood (see Attachment I). The

C- indictment, however, does not mention a specific $25,000 payment
from George Young to Stephen Elko, the transaction referred to
in the Washington Post which initially gave rise to this matter.
Also, the grand jury indictment for conspiracy and bribery fails
to mention "political contribution" or "campaign contribution."1
Mr. Tuohey has assured us, however, that there was testimony in
the first trial which indicated that some of the cash payments
listed in the indictments were designated as campaign contributions.

Because the issue of campaign contributions is likely to
arise again in the second trial of Congressman Flood, we recommend
that this matter be kept open. However, due to the Justice
Department's involvement in a second criminal trial on issues
which relate to campaign financing and contributions, and in
light of our Memorandum of Understanding with Justice (see
Attachment II), we also recommend taking no further action at
this time pending the outcome of the Justice Department's
criminal prosecution of Congressman Flood.
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~Ca::c~e o ec:~ttdth e f o :c ov-ert a ctSinthe

T-) o c u;a an~d e1s=ew.her-:

o -or aboutSe pt en'- e r 1097 0, DAi 7 7di.FLOOD me A-t

,: nehn B. ElKo -in the Ditri ct of Colurmtj .-
c.Ir or about April 10971, Stephen B. E2.ko receivced $500 0

,n cash from Dr. J,"urdock H-lad which was delivered to DANIEL 5 FLOOD

~n the District of ColumbiLa .

C. in or about September 1971, Stephen B. Ekoreeie

.1,000 in cash from Dr. Murdoch Head which was delivered to DANIEL J.

FLTOOD in the District of Columbia.

d. in or about November 1971, Stephen B. Elko received

.~Lcash from Dr. Murdock Head which was delivered to DANIEL J.

FLOOD in the DistCrict of Columbia.

e. In or about I-arch 1972, Stephen B. Elko received $51000
in cash from' Dr. M-urdockHead which was deli1verea to DANIEL J.

FLOOD in the District of Columbia.

f. In the spring of 19072, DANIEL j. FLOOD caused

WilliamFred Peters to pay Stephen B. Elko $5,000 in cash in the

DitrctOf Columbia, a portion of which was delivered to DAITEL J.

FLOOD in Wilkes-Barre, Pennsylvania.

g. Between spring 19072 and January 1073, DANIEL J. FLOOD

did cause Deryl Fleming to pay to him $1,,,000 In the District. of

C o 1umb ia.

h. In or about June or July 1972, DANIEL J. FLOOD

r e CeI; ed$5,000 in cash from W1illiam Fred Peters i"n the Middle

oof Pennsylvania.

I. In or about September 1972, St-eth*,en B- Elko received

$5,000 in cash from Dr. Murdock Head which v.as delivered to DANIE-.:-L J.
FLOO0D in tChe District of Columb.

j. in or about Novembecr 1972, DA!CIEL 5. FLOOD ccaused

IT. Nei..ell Wiood to gi"-ve him 100 shares of FiJLrst Valley Bank stoch.
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FO in te D st rif

or-cabItout S e-'-e ,b e

ca,-:-- ro M D r.. 'ur doc k

'FLOOD, in the D is tr ic't

2- oab o ut"UDecemnber

cash from Dr. Murdock

FLOOD in tChe District

- ~~ -o.. .- . :e .e

~7 3, St1ephen B. Elko received

radWhfich was delivered to

o. In or about June 19714,-D.- J .6J- FLOOD ccaused Gary

Fr:to ray StI,"ephen B. Elko $1I, 500C- rn cash which was delivered

t o DrANEL J.- FLOOD in the Di strict"Lc-"I..'cluinbia--'

p.In or about August 19714, Ste-hen B. El~ko received $ 1,000

in cash from Dr. Murdock Head w.,hich -.:a-s deliver-ed to DANIEL J.

FLOOD in the District of Columbia.

c. In or about September 1074" DA-NIEL1 J. FLOOD caused Gary

FrinV. to pay Stephen B. Elko $1,500 ir- cash %w.hich was delivered to

DANIEL J. FLOOD in the District cf' C:-!-. bia.

r. In or about October or N:c-.7emer 10714, DANEL J. FLOOD

caused Robert Gennaro to give Stephen B. El-ko checks totaling

$ 3.,0 00 iwhi ch were delivered to thE cc:unt f DANIEL VT.J . FLOOD in

the Miiddle Dfstrict of Pennsylvania.

S. In or about November 291 1" _;. EL J. FLOOD caused

,,obert Gennaro to pay DANIEL J. LCD$OOincsinte1ide

District pf 'Pennsylvania.

t. Between on or about a.-..,.; N ove ~e r I'Of7 4, n

the District of" Columbia and es;hrDAINIEL j. FL%.,D cause

Stezjhen B. Elko to solicit, denmandA. -n- exact. f'-rn. Robert Gennaro"_

apris to pay DANIEL J. FLOOD ~200C

in

j .

c O:7

DA.07 T

-I 000
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~nor ab,-out Oct ober 1 07~,DT . ~ ~ e ab

p bntrt ay Ste ph en B. E 11 ;rzit:: C in cash

c; ih v a s d e-I-v erZe d t o D ANiE L J. F L D I.th e District of C olib~

Y. in ozr about December l97', D.!-'7; -'t FLOOD caused

Rac-1 Lieb ?intCer" to give DANIEL J.?O a Check in the aiount

of* $1,,000 in the Southern District cf XLf YcrkX.*

y. In or about January 1978. DA"-7-L j. FLOOD caused

Rabbi Lieb Pinter to pay Stephen B. a:rcimaly$1,500 in

cas-h w.hich was delivered to DANIEL -. FLX~oD i'n Ithe District of

Columbl-ia, all in violation of Sectitns :--J1 and 2 of Title 18.,

United Stlates Code.

SzECONTD COUW'-

In or about December 1973, a.- th-m District of Columbia,

defendant DANIEL j. FLOOD, being a -. 'Ibliz o"ffcal, that Is a

Unit ed Stat es C ong-re Ssma-n , di d un 1  I *1fu'l.-vY. knowoing ly,

and co-rruptly, directly and indirec-2y, ask, demand, exacdt, solicit,

* s&~:,accept, recei.ve, and agree to c ie a t:oh.Ing- of va-lue for

hlimself, to wit: $4.,000 from Nurdc~k Y1.Ad fn retur!n for bei*ng

influenced in his p e rforman ce ofo ff'iia %ct, t o it: att en.,t ing

to influence, directly and ind4-ecty V .5'thetS agencies,

oicals of the Executive Branch c--" th :r -tzd&Stt-FOe s G o,%-e r n7.e nt,

including of ficials of the United 1-- : e --a rALmel~t o--: Health,

E~uatonando Welfare and the Uie z:s .. c,.- for
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PRACTICE OR PATTERN, PROR NOTICE, AND THE EXTENT OF THE CONDUCT

IN TERMS OF GEOGRAPHIC AREA, PERSONS, AND MONETARY AMOUNTS AMONG

MANY OTHER PROPER CONSIDERATIONS.

3) WHERE THE COMMnlISSION DISCOVERS OR LEARNS OF A PROBABLE

SIGNIFICANT AND SUBSTANTIAL VIOLATION, IT WILL ENDEAVOR TO

EXPEDITIOUSLY INVESTIGATE AND FIND WHETHER CLEAR AND 
COMPELLING

EVIDENCE EXISTS TO DETElRMIlNE PROBABLE CAUSE TO BELIEVE 
THE

VIOLATION WAS KNOWING AND WILFUL. IF THE DETER.MINATION OF PROBABLE

CAUSE IS MADE, THE COMMISSION SHALL REFER THE CASE 
TO THE DEPARTMENT

PROMPTLY.

4) WHERE INFORIMATION COMES TO THlE ATTENTION OF THE

DEPARTMENT INDICATING A PROBABLE VIOLATION OF TITLE 
2, THE

DEPARTMEINT WILL APPRISE THE COMMISSION OF SUCH INFORMATION 
AT THE

EARLIEST OPPORTUNITY.

WHERE THE DEPARTMENT DETERMINES THAT EVIDENCE OF A

PROBABLE VIOLATION OF TITLE 2 AMOUNTS TO A SIGNIFICANT AND

SUBSTANTIAL KNOWING AND WILFUL VIOLATION, THE DEPARTMENT WILL

CONTINUE ITS INVESTIGATION TO PROSECUTION I-HEN APPROPRIATE 
AND

NECESSARY TO ITS PROSECUTORIAL DUTIES AND FUNCTIONS, 
AND WILL

ENDEAVOR TO MAKE AVAILABLE TO THE COMMISSION EVIDENCE DEVELOPED

DURING THE COURSE OF ITS INVESTIGATION SUBJECT TO RESTRICTING

LAW. W-HERE THE'ALLEGED VIOLATION WARRANTS THE IMPANELING OF A

GRAND JURY, INFORM-ATION OBTAINED DURING THE COURSE OF THE GRAND

JURY PROCEEDINGS WILL NOT BE DISCLOSED TO THE COMMISSION, 
PURSUANT

TO RULE 6 OF THE FEDERAL RULES OF CRIMINAL PROCEDURE.

WHERE THE DEPARTMENT DETERMINES THAT EVIDENCE OF A

PROBABLE VIOLATION OF TITLE 2 DOES NOT AMOUNT TO A SIGNIFICANT

AND SUBSTANTIAL KNOWING AND WILFUL VIOLATION (AS DESCRIBED IN

PARAGRAPH 2 HEREOF), THE DEPARI'MENT WILL REFER THE MATTER TO THE

COMMISSION AS PROMPTLY AS POSSIBLE FOR ITS CONSIDERATION OF THE

WIDE RANGE OF APPROPRIATE REMEDIES AVAILABLE TO THE COMMISSION.

0 0 1 m



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Stephen Elko
PRE-MUR 27

CERTIFICATION

I, Marjorie W. Emimons, Secretary to the Federal

Election Commission, do hereby certify that on February 27,

1979, the Commission approved by a vote of 6-0 the

recommendation, as set forth in the General Counsel's

Memorandum dated February 23, 1979, to merge PRE-MUR 27

with MUR 464 which also involves Stephen Elko.

Dat Marjorie TW. Enmmons
Secretary to the Commission

Received in Office of Commission Secretary: 2-23-79, 3:15
Circulated on 48 hour vote basis: 2-23-79, 4:30



February 23,, 1979

MEMORANDUM TO: Marge Emmona

FROM: Elissa T. Garr

SUBJECT: Pre MUR 27

Please have the attached Memo 6hstributed to the

Commission on a 48 hour tally basis.

Than k you.
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MEMORANDUM TO: The Commission

FROM: William C. OldakeWJ,
General Counsel V.

SUBJECT: Pre MUR 27

This pre MUR was initiated by a newspaper article
Nr on January 31, 1979 in The Washington Star. The article

was written in connection with the recent trial of
Representative Daniel J. Flood (D-Pa.). Representative
Flood was charged with 11 counts of conspiracy, bribery, and
perjury in connection with allegedly receiving cash payoffs.
Since this article, jury deliberations have ended in a
deadlock forcing a mistrial.

The trial testimony of Maureen Brown and her father
James Brown, is recounted in the article. James Brown,
reportedly best man at Flood's 1949 wedding and a former
campaign manager or treasurer during most of Flood's 16
terms, testified that he never knew of Flood putting cash
into his various campaign and personal accounts. Mr. Brown
did concede however, that he had learned that some cash
deposits had been made into Flood's 1973 and 1975 campaign
accounts by Flood's then administrative assistant, Stephen
Elko.

Maureen Brown, James Brown's daughter, reportedly
testified that while working in Flood's office, she too
never knew of Flood putting cash into his accounts. Ms.
Brown however, in addition, testified that she was in-
structed by Stephen Elko to enter $1500 in cash into the
campaign account books of Representative Flood.

MUR 464 involves similar issues including payments
solicited by Elko ostensibly to use the influence of
Congressman Flood's office in procuring Federal funding.
We therefore recommend merging Pre MUR 27 with MUR 464
which also involves Stephen Elko.



l:atherDaughter ;,isodates of Flood i
'Deny Knowing He Deposited Cash.

13YAllanFrank
* ~Wu~mapso tatStaff Wnrie
Law student Maureen Brown and her father,

-James Lenahan Brown. a longtime law partner ofRep. Daniel J. Flood, testified yesterday that while
they worked with Flood they never knew of thePennsylvania Democrat putting cash in his various
campaign and personal accounts.
,The father, who was best man at Flood's 1949 wed-ding, his personal attorney and campaign manager

Or, treasurer during most of the congressman's 16tir=s testified that he never made cash deposits toeither the personal or campaign accounts of Flood.*However, James Brown. conceded that he hadlearned that some cash deposits had been- made
without his authorization into Flood's campaign ac-cOunts in 1973 and 1975 by the congressman's then.
Administrative assistant Stephen B. Elko.

-Brown. who after suffering a stroke and othermeical problems began relinquishing hisauthor-.
ity in Flood's campaigns. office and personal affairr~
saxdhe sometimes was absent when financial deci-*

-'joswere made by Elko and others.,

Elko, who has been convicted in connection with
taking bribes while working for Flood. was one of
the chief prosecution witnesses against thle con.
gressman. who is charged with 11 counts of
conspiracy, bribery and perjury in connection withallegedly receiving more than $50,000 in payoffs.

The defense has contended that Elko pocketed al-most all the money he claims to have solicited forthe congressman and that Flood never received any
of the payoffs.

Maureen Brown, a third-year law student at Dick-
inson College, testified that on Aug. 25. 197S, while
she was working at her father's request as a sece-
tary in Flood's Wilkes-Barre office, she was told byElko to enter S1.500 in cash in the campaign ac-
count books.

DURING DIRECT examination by defense attor-
ney Axel Kliboemer- she said Elko at first told herto list the money as a SSOO contribution. from him-
self and a S1,000 contribution from-FboodrMinutes

AMFtE DISCOVEMtG the 1973 cash dei)6sits,. enrad 1LSthte entire S1, 500shavlngcozn. fra,~hlh aparetly eredisguised byoElko to appear '.,17,Mhave come. frouzaL 1 baos ruu al-~-bitoid Helen. Tomascik. FontOd's ecutivesecre. ~ ie-nve gave any deep cnlealm
tarn. that R&longaeshe was; cainpagu treasuer he t* B~E's inttur because knew that as the congim-l"didn't wanr anyow eostom .ihi tecm man's administrative asistant'Elko had tremen.
paign account)." Brown said he didnot learn of the dous authoritye. "I didn't think anything Of it." SheAugust, 197 cah deoi ig th aid.ig avt* "I trusted Mr. Elko.',
until he began preparations for the congressman's During abrief cross-examination Justice Depart.trial. ment special attorney David R. Hinden asked Mau-

______________reen Brown to. read the sworn statement attesting
to the accuracy of the campaign reporting form forthe -1975 period that included the August: cash con-
tribution.

After pointing to. the line listing Flood as a con-
tributor of. S1,500 and the requirement that the
Statement. be sworn as "true and correct." HindenL.
asked" whose signature" was on the form,

"Daniel J. Flood," replied Maureen Brown,
In other testimony, a banker and a lawyer who

took over from James Brown the responsibility of
managing the congressman's financial affairs set
Flood's assets at about I1S5,00o, including more
than S2ZOOO in U.S. savings bonds, $40,000 in-'
municipal bonds, S45,000 in certificates of deposit.
and stock in an Eastern Pennsylvania banking
company, Westinghouse Corp. and in the'now-de-
funct San Juan Race Track. I
*Flood and his wife also own a modest frame

house in Wilkes-Barre, witnesses testified.

(OAk)L



ABaker Forms Campaign Fund P an el,
By7 Jack W. Gormod

'Wombarunm.sitdosawSU

Senate MinorityLae Howard
Baker announcedtoday that he has
formed an.exploratory commttee" to

hel fiane his undeclared cam-
pin for the. 1980 Republican presi'
dnta nomination.
The- committee will rais , money to'"
pa O sOof the COst of Baker's pre-
imnaryt'ayels to tst the wind. But

the- GOP leaders aides said, he still
will make no final decision on run-
ning until sometime next summer,
probably about July 4.

Baker aides said the formation of
the committee was dictated by
Federal Election Commission regula-
tions that now requires3uch a vehicle
to receive campaign contributions
and meet costs involved- in exploring.
a presidential candidacy. Seversl.
other undeclared candidates have
similar operations in place.

Ainqng othor,thinps, the explora-

tory committe permit candidates to
raise money systematically toward
?ualifyin g for the federal. matching
ands now available to presidential

candidates. A candidate must raise at
least 55,000 in each of 20. states in
amounts oJ142SO or less to qualify.

WHATEVER TH2E virtues' of tbe
committee or the necessity for it, it is
apparent that Baker i moving up his
timetable for the preeidential cam-
paign. Early this winter he was saying
he would make no decision- on an ac-
tive candidacy until the Senate had
acted on the strategi arms limitation
treaty President Carter expects to
send up for confirmation somet ime
early this year.

But now it appears that treaty will
be late enough in reaching the'Senate
- and controversial enough when it
gets there - that Baker will be forced
into a decision without waiting for

.se BAKEReA-14

BAKER
.Catlaued From A-i

the vote. One Baker adviser said he
would delay his active campaigpi for
SAUT only if the Senate decision on
ratillcatiow appeare4k imminent. at
mindsummer.

The formation~ot the committee.
will permit 'Baker to. ia* money for
coats other than those 10eig paid by
localparty groipsc involved in his
first intensive political. travel early
next month. Specifically, an advance
man is being dispatched tomorrow to
prepare the way for the Lincoln Day
appearances Baker will make begin-
ning Feb,. 8 in Knoxville, Tenn.,
Brooklyn, N.Y., Springfield and Gales-
burg, Ill., Dayton, Ohio, Springfield
and Boston; Mass. and Concord, N .H.
Later in-the month lie also plans three
days o*.speaklng in Florida.-

THE PRESIDENTIAL- primaries in
New Hampshire, Massachusetts,
Florida and Illinois will, of course, be
among the earliest in 1980.

Baker and House Minority Leader
Joh~n Rhodes set up a joint political ac-
tion committee last year to finance
travels they made in behalf of'GOP
congressional. candidates during the
1978 campaign. But James Cannon,
Baker's chief, political operative, said

Baker* recognized there would be
"serious skepticism" about any con-
tinued Baker travel under those a us-
pices so. the new committee was
formed. .I-.

It's tule oyway we 2fn (10 it,rCan non said.
Baker also has been coming under

-some predictable pressure from
potential 1)pporters to show this
colors early - particularly since the,
whole timetaulgc for the campaign for
the presidertial nomination seems to
have been accelerated. There already
are two "serious" candidates, who
have, declared themselves. Rep. Phil
Crane and John Connally, and sevetal
active if undeclared candidates - in-
cluding Ronald Reagan, George Bush,
Seri. Bob Dole, Sen. Lowell Weicker
and Rep. John Anderson - are in the
field.

BUT CA NON and other Baker
adviser,, have~ heen reassuring those
potential 'uiipporturs That the Tennes-
Stee publuican !idly intends to run al-

l thouigh 'it - res~trai ned by his posi.
tion, as mnnr:tv leader from saying so
right iow.

Baker's explIoratory committee will
he headed hy .),imes X\ Haslam, who
served a nace chairman for his re-
ultection !i ;1I cornmittee in Ten-
n esse lawst: Jr 0

K 0 ,E

SEN. HOWARD BAKER
Moves up, time schedule
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SFatherDaughter Associates of Floo I
DeyKowing He Deposited. Cash

BY AM1 Vr3k Elko, who has been convicte innetmO* Wa~ipas es anw r~, #frtwv% $%WdkM ,~ I I.-'-i

* Law student Maureen Brown and her father,James Lenahan Brown, a longtime law partner of
-Rep. Daniel J. Flood, testified yesterday that whilethey worked with Flood they never knew of thePennsylvania Democrat putting cash in his variouscampaign and personal accounts.

The father. who wa beet man at Flood's 1909 wed-d Ang. his personal attorney and campaign managerbr ' treasurer drn mos of the congressman's 16tdrum testified that he never made cash deposits toeither the personal or campaign accounts of Flood..However, James Brown conceded that ho hadlearned that some cash deposits had been madewithout his authorization Into Flood's campaign ac*cOunts in 1973 and 1975 by the congressman's then-Adininistrative assistant Stephen B. Eko.

1P h~eworkinlg for Fl0od, was one ,the chief Prosecution witnesses against the co b_gressman. who Is charged with 11 counts' ofconspiracy, bribery and perjury in connection, withallegedly receiving more than $50,00 in payofs
The defense has contended that Elko packeted -l,most all the money he claim to ATe soliitd feethe congressman. and that Flood never received any

of the payoffs.

Maureen Drown, a third-year law student at Dick.inson College, testified that on Aug. 23, 1975, whileshe was working at her father's request as a sece-tary in Flood's Wilkes-Barre office, she was told byElko to enter S1,500 in cash in the campaign ac-

Inedical problems began rh%-us I- hi -auto . DURING DIRECT examination by defens attor.ity in Flood's campaigns office and personal afark na Axl Kiboemer.. she said Elko at first told hw- saiwihe sometimes was absent wshen fb cl dec. to HAs the money as a $50 contribution from him.!Jlns wre mde y E~ andotsel3W and a $1,000 contribution from. Flood. Minute~~~f=3~a were madeute byt tok andk otes.ntheas~ld
AMRh DISCOV UG the 1973-caat doeimw. mn UttenieSL0sango.fa.. lc apparenty were disgusd byhzl to appeaw

-MtUMav come, frm all cob. ~ ised~biktoLd Ilelon.Tonascik, Flood,&.uu, hsi sbe never gave Any deep consdderabW',tomia tb neaU.$ s n imag treeeuer he t 1hE'w"ift nbec9A-ues knew tba as tile canpum"dn't want anyci Wa"' it (the ca,. man's dmnsrtive assistant Elko had tremen.pazg acoun)."Brow sad h dinos ean ofthedo=s authority.. '1 didn't think anything of It." sh&August- 1975 cash- deposit iab 12Wcauipaipv xevM Mid."!trustedhMr.MEko."until he began pireparations for the lisI During a brief cross-examination, Justice Depart.triaL. Ment special attorney David R. Hinden asked Man.
rft Brwn o. eadthe sworn statement attestingto, the accuracy of the campaign reporting form forthe -1975 period that incluided the August cash con-

tribution.
After' pointing to. the Uine listing Flood as a co*-tributor of .51,500 and the requirement that- thestatement. be sworn as "true and correct2 Undeunasked "whose signature" was on the form.
"Daniel J. Flood," replied Maureen Brown..In other testimony, a banker and a lawyer whotook over from James Brown the responsibility ofmanas1ng the congressman's financial affairs setFlood s assets at about $115,000, including more*than S2ZOOO in U.S. savings bonds, $40,000 in-municipal bonds. S45,000 in certificates of depositand stock in an Eastern Pennsylvania b~nklngcompany. Wistinghouse Corp. and in the now-de'funct San Juan Race Track.Flood and his wife also own amodest framehow*e in Wilkes-Barre, witnese testified.
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BEFORE THE FEDERAL ELECTION CQM4ItSION

In the Matter of

Stephen Elko
George Young

MUR 464 (77)

CERTI FICAT ION

1, Marjorie W. Emmons, Secretary to the Federal Election

Commission, do hereby certify that on May 18, 1978, the

Commission determined by a vote of 4-0 that pursuant to the

memorandum of understanding between the Commission and the

Department of Justice, and in light of the amount of time which

has transpired from the date of the alleged violation in 1972,

that no further action be taken at this time on the above-captioned

matter.

Voting for this determination were Commissioners Harris,

Springer, Staebler, and Thomson. Commissioners Aikens and Tiernan

abstained from voting.

OMarjorie W. Emmons
Secretary to the Commission

4cr+- Gce"LC*O( -~~
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BEFORE THE FEDERAL ELECTION COMMISSION
April 28, 1978

In the Matter of)
MUR 464(77)

Stephen Elko)
George Young

GENERAL COUNSEL'S REPORT

BACKGROUND

This matter was initiated by a news article on November 1,

1977 in the Washington Post which reported that a Justice

Department memorandum made public in Los Angeles alleged 
that

Stephen B. Elko, a former aide to Representative Daniel 
J. Flood

CD-Pa.) received $25,000 in cash "contributions" from a Mr. George

Young in exchange for helping to obtain government contracts 
for

a vocational school in Wilkes-Barre, Pennsylvania. The incident

was said to have occurred in 1972. These allegations were reportedly

denied by a Flood spokesman. A search of Flood's 1972 disclosure

reports has apparently turned up nothing about the "contributions."

Subsequent to this, the Commission received a copy of the

memorandum which was referred to in the news article. In the

memorandum, the Justice Department sets forth its intention to

use evidence of the 1972 incident between Elko and Young to support

their present case involving a separate bribery charge. 
A telephone

call to the U.S. District Court for the Central District of Cali-

fornia reveals that Elko and his co-defendant, Ms. Patricia 
Brislin,

were convicted and sentenced in the California bribery case. This

case is now being appealed.
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ANALYSIS

The question is whether the reported actions of Mr. Elko

and Mr. Young in 1972 constituted violations of the prohibition

against political contributions by government contractors and

the knowing solicitation of such contributions pursuant to

18 U.S.C. S611 which was in effect at that time. By virtue of

the 1974 and 1976 amendments to the Federal Election Campaign

Act of 1971, the Commission has primary and exclusive jurisdiction

with respect to civil enforcement of S611. The existing law which

parallels the old S611 is 2 U.S.C. S4llc(a).

Another question is whether Congressman Flood or his campaign

committee had a duty to report these contributions pursuant to

the Federal Election Campaign Act of 1971, Pub. L. No. 92-225,

S3041 86 Stat. 15, 16 (1972) (prior to 1974 and 1976 amendments)

which was in effect at that time. The present reporting require-

ments are set forth in 2 U.S.C. §434.

A major factor to be considered in answering these questions

is the scope of the Act's statute of limitations set forth in

2 U.S.C. S455. Section 455 sets a three year statute of limitations

after the date of the violation for the Commission to bring suit.

According to the Justice Department memorandum mentioned in the

Washington Post, the alleged payoff by Young to Elko occurred in

1972-- more than three years ago. It is arguable, however, whether

2 U.S.C. S455 applies to both criminal and civil enforcement of the

Act. Words used in §455 such as "Prosecuted," "indictment,"

"information," and "criminal proceeding" seem to indicate that it
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was directed toward criminal proceedings only. If this is the case,

then the three year statute of limitations may not apply to civil

enforcement proceedings by the Commission against Elko under the

old 18 U.S.C. S611 and also possibly against Congressman Flood

or his campaign committee under the previously cited reporting

requirements then in effect. The question of the statute of

limitations as applied in civil enforcement proceedings, however,

has not yet been decided.

Also of importance is a "MEMORANDUM OF UNDERSTANDING BETWEEN

THE DEPARTMENT OF JUSTICE AND THE FEDERAL ELECTION COMMISSION,"

signed by Benjamin Civiletti, then Assistant Attorney General of

the Justice Department's Criminal Division and William Oldaker,

the Commission's General Counsel in early December, 1977. it is

described as a guide for the enforcement of the Department's and

the Commission's statutory duties. Paragraph 4 states that:

4) WHERE INFORMATION COMES TO THE ATTENTION OF THE
DEPARTMENT INDICATING A PROBABLE VIOLATION OF TITLE 2, THE
DEPARTMENT WILL APPRISE THE COMMISSION OF SUCH INFORMATION AT
THE EARLIEST OPPORTUNITY.

WHERE THE DEPARTMENT DETERMINES THAT EVIDENCE OF A
PROBABLE VIOLATION OF TITLE 2 AMOUNTS TO A SIGNIFICANT AND
SUBSTANTIAL KNOWING AND WILFUL VIOLATION, THE DEPARTMENT WILL
CONTINUE ITS INVESTIGATION TO PROSECUTION WHEN APPROPRIATE AND
NECESSARY TO ITS PROSECUTORIAL DUTIES AND FUNCTIONS, AND WILL
ENDEAVOR TO MAKE AVAILABLE TO THE COMMISSION EVIDENCE DEVELOPED
DURING THE COURSE OF ITS INVESTIGATION SUBJECT TO RESTRICTING
LAW. WHERE THE ALLEGED VIOLATION WARRANTS THE IMPANELING OF A
GRAND JURY, INFORMATION OBTAINED DURING THE COURSE OF THE GRAND
JURY PROCEEDINGS WILL NOT BE DISCLOSED TO THE COMMISSION, PURSUANT
TO RULE 6 OF THE FEDERAL RULES OF CRIMINAL PROCEDURE.

WHERE THE DEPARTMENT DETERMINES THAT EVIDENCE OF A
PROBABLE VIOLATION OF TITLE 2 DOES NOT AMOUNT TO A SIGNIFICANT
AND SUBSTANTIAL KNOWING AND WILFUL VIOLATION (AS DESCRIBED IN
PARAGRAPH 2 HEREOF), THE DEPARTMENT WILL REFER THE MATTER TO THE
COMMISSION AS PROMPTLY AS POSSIBLE FOR ITS CONSIDERATION OF THE
WIDE RANGE OF APPROPRIATE REMEDIES AVAILABLE TO THE COMMISSION.
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John Dowd, a Justice Department attorney who is head of a

strike force team investigating organized crime has given additional

updated information on both Congressman Flood and Elko. In a

telephone conversation on Tuesday, April 25, 1978 he informed the

office of General Counsel that Elko and his co-defendant in the

California bribery case were both serving time. Elko is presently

serving a three year sentence in California and is also an immunized

government witness in the investigations of Flood and possibly

others. Dowd is conducting the Flood investigations and would

not speculate as to when the investigation would end.

Whether Elko's status as an immunized government witness would

preclude civil enforcement of our Act is questionable. In light

however, of the previously mentioned memorandum between the

Justice Department and the Commission, and in the interest of

facilitating the government's criminal investiqations, the office

of General Counsel recommends that no action be taken by the

Commission in this matter.

RECOMMENDAT ION

Pursuant to the memorandum of understanding between the

Commission and the Department of Justice, and in light of the

amount of time which has transpired from the date of the alleged

violation in 1972, the Office of General Counsel recommends that

the matter be closed.

Date William C. Oldaker
General Counsel



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter

Stephen Elko
George Young

of)
MUR 464 (77)

CERTI FI CATION

I, Marjorie W. Emmons, Secretary to the Federal Election

Commission, do hereby certify that on May 10, 1978, the Commission

determined by a vote of 4-0 to return to the General Counsel the

April 28, 1978 report in the above-captioned matter.

Commissioners Aikens and Tiernan were present at the time of

the vote, but did not vote in this matter.

Date:________
Secretary to the Commission

N

C-'



EXCUTIVESESSION
M4ay 10 , 1978

BEFORE THE FEDERAL ELECTION COMMISSION
April 28, 1978

In the Matter of)
MUR 464(77)

Stephen Elko)
George Young

GENERAL COUNSEL'S REPORT

BACKGROUND

This matter was initiated by a news article on November 1,

1977 in the Washington Post which reported that a Justice

Department memorandum made public in Los Angeles alleged that

Stephen B. Elko, a former aide to Representative Daniel J. Flood

(D-Pa.) received $25,000 in cash "contributions" from a Mr. George

Young in exchange for helping to obtain government contracts for

a vocational school in Wilkes-Barre, Pennsylvania. The incident

was said to have occurred in 1972. These allegations were reportedly

denied by a Flood spokesman. A search of Flood's 1972 disclosure

reports has apparently turned up nothing about the "contributions."

Subsequent to this, the Commission received a copy of the

memorandum which was referred to in the news article. In the

memorandum, the Justice Department sets forth its intention to

use evidence of the 1972 incident between Elko and Young to support

their present case involving a separate bribery charge. A telephone

call to the U.S. District Court for the Central District of Cali-

fornia reveals that Elko and his co-defendant, Ms. Patricia Brislin,

were convicted and sentenced in the California bribery case. This

case is now being appealed.
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AN~ALYSIS

The question is whether the reported actions of Mr. Elko

and Mr. Young in 1972 constituted violations of the prohibition

against political contributions by government contractors and

the knowing solicitation of such contributions pursuant to

18 U.S.C. S611 which was in effect at that time. By virtue of

the 1974 and 1976 amendments to the Federal Election Campaign

Act of 1971, the Commission has primary and exclusive jurisdiction

with respect to civil enforcement of S611. The existing law which

parallels the old S611 is 2 U.S.C. S44lc(a).

Another question is whether Congressman Flood had a duty to

report these contributions pursuant to 18 U.S.C. S304 in effect

at that time which parallels the present reporting requirements

set forth in 2 U.S.C. §434.

A major factor to be considered in answering these questions

is the scope of the Act's statute of limitations set forth in

2 U.S.C. S455. Section 455 sets a three year statute of limitations

after the date of the violation for the Commission to bring suit.

According to the Justice Department memorandum mentioned in the

Washington Post, the alleged payoff by Young to Elko occurred in

1972-- more than three years ago. It is arguable however, whether

2 U.S.C. S455 applies to both criminal and civil enforcement of the

Act. Words used in §455 such as "prosecuted," "indictment,"

"information," and "criminal proceeding" seem to indicate that it

was directed toward criminal proceedings only. If this is the case,

then the three year statute of limitations would not apply to civil
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enforcement proceedings by the Commission against Elko under the

old 18 U.S.C. S611 and also possibly against Congressman Flood

under the old 18 U.S.C. S304 reporting requirements. The

question of the statute of limitations as applied in civil

enforcement proceedings however, has not yet been decided.

Also of importance is a "MEMORANDUM OF UNDERSTANDING BETWEEN

THE DEPARTMENT OF JUSTICE AND THE FEDERAL ELECTION COMMISSION,"

signed by Benjamin Civiletti, then Assistant Attorney General of

the Justice Department's Criminal Division and William Oldaker,

Cr the Commission's General Counsel in early December, 1977. It is

(Ne described as a guide for the enforcement of the Department's and
Nw

the Commission's statutory duties. Paragraph 4 states that:

4) WHERE INFORMATION COMES TO THE ATTENTION OF THE
P-. DEPARTMENT INDICATING A PROBABLE VIOLATION OF TITLE 2, THE

DEPARTMENT WILL APPRISE THE COMMISSION OF SUCH INFORMATION AT
THE EARLIEST OPPORTUNITY.

WHERE THE DEPARTMENT DETERMINES THAT EVIDENCE OF A
PROBABLE VIOLATION OF TITLE 2 AMOUNTS TO A SIGNIFICANT AND

SUBSTANTIAL KNOWING AND WILFUL VIOLATION, THE DEPARTMENT WILL
C CONTINUE ITS INVESTIGATION TO PROSECUTION WHEN APPROPRIATE AND

NECESSARY TO ITS PROSECUTORIAL DUTIES AND FUNCTIONS, AND WILL
ENDEAVOR TO MAKE AVAILABLE TO THE COMMISSION EVIDENCE DEVELOPED

fr. DURING THE COURSE OF ITS INVESTIGATION SUBJECT TO RESTRICTING
LAW. WHERE THE ALLEGED VIOLATION WARRANTS THE IMPANELING OF A
GRAND JURY, INFORMATION OBTAINED DURING THE COURSE OF THE GRAND
JURY PROCEEDINGS WILL NOT BE DISCLOSED TO THE COMMISSION, PURSUANT
TO RULE 6 OF THE FEDERAL RULES OF CRIMINAL PROCEDURE.

WHERE THE DEPARTMENT DETERMINES THAT EVIDENCE OF A
PROBABLE VIOLATION OF TITLE 2 DOES NOT AMOUNT TO A SIGNIFICANT
AND SUBSTANTIAL KNOWING AND WILFUL VIOLATION (AS DESCRIBED IN
PARAGRAPH 2 HEREOF), THE DEPARTMENT WILL REFER THE MATTER TO THE
COMMISSION AS PROMPTLY AS POSSIBLE FOR ITS CONSIDERATION OF THE
WIDE RANGE OF APPROPRIATE REMEDIES AVAILABLE TO THE COMMISSION.
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John Dowd, a Justice Department attorney who is head of a

strike force team investigating organized crime has given additional

updated information on both Congressman Flood and Elko. In a

telephone conversation on Tuesday, April 25, 1978 he informed the

office .:f General Counsel that Elko and his co-defendant in the

California bribery case were both serving time. Elko is presently

serving a three year sentence in California and is also an immunized

government witness in the investigations of Flood and possibly

others. Dowd is conducting the Flood investigations and would

not speculate as to when the investigation would end.

Whether Elko's status as an immunized government witness would

N preclude civil enforcement of our Act is questionable. In light

however, of the previously mentioned memorandum between the

Justice Department and the Commission, and in the interest of

facilitating the government's criminal investiqations, the office

of General Counsel recommends that no action be taken by the

Commission in this matter.

C. RECOMMENDATION

Pursuant to the memorandum of understanding between the

Commission and the Department of Justice, and in light of the

amount of time which has transpired from the date of the alleged

violation in 1972, the Office of General Counsel recommends that

the matter be closed.

0A

IDate' William C. Oldaker
General Counsel



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Stephen Elko
MUR 464(77)

CERTIFICATION

I, Marjorie W. Emmons, Secretary to the Commission, do

hereby certify that on May , 1978, the Commission voted

to close the above captioned matter.

Marjorie W. Emmons
Secretary to the Commission



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of)
) MUR 464

Stephen Elko )
George Young )

CERTI FICAT ION

I. Marjorie W. Emmons, Secretary to the Federal Election Commission,

do hereby certify that on February 23, 1978, at an Executive Session

of the Federal Election Commission at which a quorum was present,

the Commission determined by a vote of 6-0 to approve the recommendation

of the General Counsel to defer taking any formal action in the

N above-captioned matter until copies of the indictment and Memorandum

have been reviewed.

Iv

Marjorie W. Emmons
Secretary to the Commission

DATED: February 24,, 1978



FEDERAL ELECTION COMMISSION
1325 K SIREET N.W
WASHINGTON .D.C. 20463

February 15, 1978

MEMORANDUM

FROM:

SUBJECT:

TO: CHARLES STEELE

MARJORIE W. EP1ONS 4

MUR 464 (77) - 1st General Counsel's Report
dated February 13, 1978

The above-mentioned document was circulated to the

Commissioners on February 14, 1978 at 10:00.

Commissioner Tiernan has submitted an objection to

14UR 464 (77) thereby placing it on the Executive Session

Agenda for February 23, 1978.

7

40U?0

0n

4 lr



February 13, 1978

MEMORANDUM TO: M4arge Emmons

FROM: Elissa T. Garr

SUBJECT: MUR 464

Please have the attached 7 day report on NUR 564

distributed to the Commission on a 24 hour no-objection

basis.

Thank you.
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* 325 X Street N.W.
shington, D.C. 204634

FIRST GENERAL COUNSEL'S REPORT

DATE AND TIME OF TRANSMITTA E8 13_17
BY OGC To THE COMMISSI ON 17

COMPLAINANT'S NAME:

RESPONDENT'S NAME:

SRELEVANT STATUTE:

N' INTERNAL REPORTS CHECKED:

FEDERAL AGENCIES CHECKED:

MUR NO. 464
DATE COMPLAINT RECEIVED
BY OGC

ATTORNEY- R. John~son

$tephen Elko and George Young

18 U.S,C. S611; 18 U.S.Cq S304(b) (2)

1972 disclosure reports of
Flood f6r Congress Committee

Department of Justice

SUMMARY OF ALLEGATIONS

A news article from the November 1, 1977f,

Washington Post reports that a Justice Department memoran-

dum made public in Los Angeles alleges that in exchange for

aid in obtaining government contracts for a vocational

school in Wilkes-Barre, Pennsylvania, Mr. George Young

gave $25,000 in cash "campaign contributions" to

Mr. Stephen Elko, a former aide to Rep. Daniel J. Flood;

and to Ms. Patricia Breslin (See Attachment I). The news-

paper article reports that the allegations were denied by a

spokesman for Flood after review of Flood's campaign records.
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The reported actions of Mr. Young, Mr. Elko and

Ms. Breslin may violate the prohibition against political

contributions by government contractors and the knowing

solicitation of such contributions as provided 'in 18 U.s.c.

S611, which was in effect at that time. The 1974 Amendments

to the Federal Election Campaign Act of 1971 gave the

Commission primary jurisdiction with respect to civil

enforcement of S611; the 1976 Amendments gave the Commission

exclusive jurisdiction for civil enforcement of the successor

statute, 2 U.S.C. 5441c. Neither the Amendments nor the
If,

legislative history supporting them gives any indication that

Congress intended for the Commission' s civil enforcement

authority to be limited to violations occurring after

January 1, 1975.

Our review of 1972 disclosure reports filed by the

Flood Committee found no contributions listed as coming

C711 from Mr. Young. If, as the newspapter article reports, the

C7 $25,000 was a campaign contribution and it was actually

Cr. received by the Flood Committee, there would be a violation

of the reporting requirements of 18 U.S.C. §304(b) (2),

which was then in effect.

We requested a copy of the indictment and Memorandum

from the Department of Justice; they inadvertently sent us

the wrong materials. We have spoken with the U.S. Attorney

in Los Angeles handling the prosecution of Elko and Breslin,

and we expect to receive the materials shortly.

At this time we believe that there are insufficient

facts to recommend that the Commission take any action.
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RECOMMENDAT ION

Defer taking any formal action until copies of the

indictment and Memorandum have been reviewed.
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-Hill Aide Reported Paid
$25,000 by Businessman

A former administrative assistant to Rep. Daniel
J. Flood (D.Pa.) received $25,000 in cash from a NowI

"J7ersey businessman in exchange for helping obtain'
1, government contracts for a vocational school in~i

'Wilkes-Barre, Pa., In 1972, according to a Justice De-
:"4 partment memorandum made public in Los Angeles.~

- The allegations were filed at the start of an unre-1
lated bribery trial in which the former Flood aide,!
.Stephen Elko, and an associate, IPatricia Brislin,,'

,*were convicted two weeks ago in U.S. District Court
Los Angeles. . 1
According to the Justice memo, New Jersey bus-,

%essman George Young, developer of a computer-
5Atdtraining device for vocational schools, said hel

wave $25,000 in cash "apincontributions" to ,
;*Elko in the Bahamas and watcne e congres o nal 1
C 4ide and Brislin "secreted the cash in money bolts.,

:-t'i order to bring it back to the U.S."frhepi
The cash was given in exchange frhlinsec-

r:uring vocational school financing from the depart-
%*mients of Labor and Health, Education and Welfare,
-'C -the memo alleged. Flood Ah chairman of the House
;* ,ftppropriations subcommittee for those depart;

Cments.
A spokesman for Flood said yisterday that the

.e'.Pennsylvania congressman "does not even know
;W1Meorge Young," and said a search of the campaign

N~ecords turned up no indication of such a contribu-
;tion.
,, Elko, who left Flood's staff in June, 1976, and

-trisiin were convicted two weeks ago in federal
Voburt in Los Angeles on charges of soliciting and

9:r.Lceiving' approximately $25,000 in bribes in ex-1
.change for using the Influence of Flood's office to1

vbtain accreditation for federally funded trade.ichools on the WVest Coast. They have not been sen-,
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UNITED STATES ATIORNEY
ASO :RLB :DRH :bj s CENTRAL DISTRICT OF CALUFORNIA
FTS 798-3036 U. & Coun Hwa

312 No. SMDEMru &M*, 1-

L4= AmGELs, CALAwm 9012 11 .i 1 ')J

February 6, 1978

Mr. William C. Oldaker
General Counsel
Federal Election Coimmission
1325 K Street N.W.
Washington, D.C. 20463

rAD% Re: CR-77-739ALS

N Dear Mr. Oldaker:,

Pursuant to your request of February 2, 1978,
I am enclosing a copy of a pre-trial memorandum filed
in the above matter captioned Government's Trial Menvran-
dum on Admissibility of Evidence Pertaining to Similar
Acts.

If I can be of any further assistance to you,

please do not hesitate to call me.

Very truly yours,

ANDREA SHERIDAN ORDIN

United States Attorney

DAVID R. HINDEN
Assistant United States Attorney
Assistant Chief, Criminal Division

Enclosure



A3O:RLI :D:bjs
MT 798-3036

Vebruazy 6. 1975

Mr. William, C. Oldaker
General Counsel
Federal Eliection Colssion
1325 K Street NWV
Washington. D.C. 20463

Re: Ca-77-739ALS
Dear Mr. Oldakeri

r ~Pursuant to your eqetof Veruary 2g* 1978
1 am enclosing a copy of a pre-trial -pmp Im t nilled
in the above matter captioe Gverxi -to Trial Mmwran-
dum on Admissibility of Xvidmee Pertaialing to Similar
Acts,

If I can be of any further assistance to you,
please do not hesitate to call ane.

r" Very truly your.,

AISSIAUIZZI I DI
United States Attormy

DAVID R, HIN1M
Assistant United States Attorney
Assistant Chief, Criminal Division

Enclosure
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Defendants.

STATEMENT OF FACTS

The Government intends to offer evidence of similar acts by the

defendants Elko and Brislin wherein Elko used-his position as the

Administrative Assistant to the Chairman of the Labor, Health and

Welfare Appropriations Subcommittee to exact payments from individuals

sponsoring educational projects dependent upon federal funding. The

Government is filing its memorandum at this time because of its

intention to refer to such evidence during its opening statement.

This evidence, which is summarized below, is admissible to establish

the specific intent of the defendants in committing the crimes

charged in the indictment and to show the existence of a common plan

or scheme.

DHR: bl ________

ROBERT L. BROS 10
United Stastes Attorney
ERIC A. NOBLES
Assistant United States Attorney
Chief', Criminal Division
DAVID R. HINDEN
Assistant United States Attorney 21 qH'7

1241 United States Courthouse. '77~ ~
312 North Spring Street 1J, SD R
Los Angeles, California 90012 DiT
Telephone: (213) 688-3152

Attorneys for Plaintiff
United States of America

UNITED STATES DISTRICT COURT

FOR THE CENTRAL DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, ) NO. CR 77-739-ALS

Plaintiff, ) GOVERNMENT'S TRIAL MEMORANDUM

V. ) ON ADMISSIBILITY OF EVIDENCE

STEPHEN ELKO, et al., ) PERTAINING TO SIMILAR ACTS

I



I After the Hurricane Agnes disaster in 1972, an individual

2 named George Young was attempting to establish a vocational school

3 inWilkes-Barre,*Pennsylvania and secure financing from the Labor

4 and Health# Education and Welfare Departments. After Young encounterel

5 difficulties with the agencies, Elko told him that a $25,000 cash

6 contribution to Congressman Flood would make Young's problems with

7 Labor and Health, Education and Welfare vanish. Young gave Elko

8 the money in cash in the Bahamas and observed Elko and Brislin

9 secrete the cash in money belts in order to bring it back to the

10 United States.

11 In 1974, Elko introduced Young to a federally financed training

'.12 program for teachers. Young was to receive several hundred thousand

N13 dollars as a subcontractor for a pilot project under this program.

14 In exchange for using his position to facilitate the disbursement

15 of these federal funds, Elko demanded $2.00 for every teacher who

0116 passed through the 'program. Elko also made arrangements with young

17 for the laundering of these funds so that payments to him could be

18 disguised.

19 I
(r

20 EVIDENCE OF THESE SIMILAR ACTS IS ADMISSIBLE TO

21 ESTABLISH THE DEFENDANTS' SPECIFIC INTENT IN

22 COMMITTING THE CRIMES ALLEGED IN THE INDICTMENT

23 AND TO SHOW THAT THOSE CRIMES WERE PART OF A

24 PLAN AND SCHEME.

25 Evidence of these payments and solicitations is admissible

26 as evidence of defendants' specific intent to commit the crime of

27 /

28 /-2-
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I bribery alleged as an object of the conspiracy in count one

2 and as the "unlawful activity" in counts two and three of the

3 indictment.

4 Rule 404(b), Federal Rules of Evidence provides that:

5 "Evidence of other crimes, wrongs, or acts

S is not admissible to prove the character

7 of a person in order to show that he acted

in conformity therewith. It may, however,

9 be admissible for other purposes, such as

10 proof of motive, opportunity, intent, pre-

('V paration, plan, knowledge, identity, or

Tr12 absence of mistake or accident." [Emphasis supplied.]

13 An unbroken line of cases in this Circuit and five other

14 circuits has held it proper to admit evidence of bribes not

15 alleged'in the indictment in order to establish specific intent

16~ in accepting the bribe which was the subject of the indictment,

17 or to show the existence of a common plan or scheme., E., United

18States v. Castro, 476 F.2d 750, 753-54 (9th Cir. 1973); Schneider

19 v. United States, 192 F.2d 498, 501-02 (9th Cir. 1951); United

20 _ _ _ _ _ _ _ _ _

21 / The conspiracy count incorporates the intent required to

22 prove the substantive offense. Danielson v. United States,

23 321 F.2d 441, 445 (9th Cir. 1963).

24 2/ The substantive offense,.18 U.S.C. S1952, requires a specific

25 intent, United States v. Gibson SpecialtyCo,., 507 F.2d 446,

26 449 (9th Cir. 1974), and incorporates the substantive offense

27. of bribery which also requires proof of specific intent, United

28 States v. Anderson, 509 F.2d 312, 329 (D.C. Cir. 1974).

Form~ 080-193
124-76 DOJ



I States v. Baggett# 481 F.28 114, 115 (4th Cir.), cert. denied,

2 414 u.S. 1116 (1973); United States v. Murphy, 480 F.2d 256, 260;

3 (1st Cir.)1 cert. denied, 414 U.S. 912 (1973); United States ve

4 Laurelli, 293 F.2d 830, 832 (3rd Cir. 1961); United States v.

5 Baneth, 155 F.2d 978, 980 (2d Cir. 1946); and Ybor v. United States,

6 31 F.2d. 42, 44 (5th Cir. 1929).

7 In United States v. Castro, supra, the defendant, an immigra-

8 tion official, was charged with accepting a bribe for preparing

9 false immigration documents. He denied accepting any bribes and

10 claimed that the office in which he worked operated in such a

r,11 slipsiop manner that actions which appeared to be incriminating

S12 (eg., filling out forms for alie ns at his home) were customary

13 practices in his office. At trial evidence was admitted of a

14 prior bribery scheme with another accomplice. In holding that

15 the evidence was admissible, the court emphasized that the evidence

S16 bore on the issues of "intent, guilty knowledge, plan, scheme and

17 modus operandi." Id., at 755. The Castro decision has been cited

S18 with approval subsequent to the enactment of the new Federal Rules

19 of Evidence. E2., United States v. Rocha, 553 F.2d 615, 616 (9th

20 Cir. 1977).

21 In United States v. Baggett, spra, 481 F.2d, the defendant,

22 an official with authority over zoning proceedings, was convicted

23 of violating the Travel Act (18 U.S.C. S1952), the underlying

24 offense being bribery. The court held that it was proper to admit

25 evidence that the bribee had received gifts on other occasions

26 from individuals (other than the alleged bribor) who had received

27 favorable zoning rulings in order to prove a continuing course of

28 conduct. Id., at 115.

Form OBD-183-4
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In United States V. Laurelli, sup~ra, 293 P.2M., the defendant

was convi~cted of offering a bribe to a government inspector. The

couirt held that it was proper to admit evidence of a subsequent

bribe offer by the defendant to a different government inspector

who was connected with work on the same project. The evidence was

deemed'admissible as tending to show defendant's intent and a

pattern of conduct. Id., at 832. As the Laurelli case illustrates,

the relevancy of such a bribe is not affected by the fact that may

have occurred subsequent to the bribe alleged in the indictment.

See Benchwick v. United States, 297 F.2d 330, 336 (9th Cir. 1961);

and Waller v. United States, 177 F.2d 175-76 (9th Cir. 1949).

The evidence of these similar acts is admissible on the

additional ground that it reveals the existence of a common plan

or scheme. The scheme involved Elko's use of his strategic

position to exact payments from individuals who had problems

with agencies subject to the jurisdiction of Congressman Flood's

Appropriations Subcommittee. Elko's modus operandi was to demand

money in exchange for the Congressman's "assistance" and he was

assisted in these transactions by Brislin.

The Ninth Circuit has repeatedly held that where evidence of

other offenses reveals "a common scheme, plan, system or design"

such evidence is admissible. United States v. Brashier, 548 F.2d

1315, 1326 (9th Cir. 1976), United States v. Oliphant, 525 F.2d

505, 507 (9th Cir. 1975), cert. denied, 424 U.S. 1473, United

States v. Castro, 476 F.2d 750, 753 (9th Cir. 1973), cert. denied,

410 U.S. 916, United St"-ates v. Webb, 466 F.2d 1352, 1358 (9th Cir.

1972).

-.5-



I In United States v. Brashier, 548 7.24 1315, 1325-26 (9th Cir.

2 1976), the court set out three criteria for determining the

3 admissibility of similar acts to show a defendant's criminal

4 intent or the existence of a common plan or scheme: a) that the act

5 should be similar and close enough in time to be relevant; b)

6 evidence of the act should be clear and convincing; and c) the

7 probative value of the evidence outweighs any potential prejudice.

8 The evidence of the defendants' similar acts in this case

9 clearly meets all of these criteria. Both sets of transactions

10 occurred while Elko was Flood's Administrative Assistant. The

e 11 offenses alleged in the indictment and the similar acts both

S12 involve Elko's use of his position as Administrative Assistant to

S13 Congressman Flood to exact payments from individuals dependent

14 upon federal funding. Both projects in which George Young was

15 involved were educational projects requiring financing from

16 Departments of Labor, or Health, Education and Welfare. Brislin

17 assisted Elko on one occasion handling the cash payment from

( 18 -Young and she acted as an aider and abettor in one of the West

S19 Coast Schools transactions. Finally, the proof of the transactions

M20 with Young will be clear, convincing and simple, ie., the testimony

21 of Young himself.

22 on the issue of whether the probative value of similar acts

23 outweighs possible prejudice to the defendant, the Ninth Circuit

24 has consistently ruled in favor of admissibility. United States

25 v. Rocha, 553 F.2d 615, 616 (9th Cir. 1977), United States v.

26 Burns, 529 F.2d 114, 118 (9th Cir. 1975), United States v. Marshall,

27 526 F.2d 1349, 1360 (9th Cir. 1975), United States v. Moore, 522

28 F.2d 1068, 1079 (9th Cir. 1975), United States v. Perez, 491 F.2d

Form CBD-183 -
12.8-76 Doi
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1 167, 172 (9th Cir. 1974),# cert. denied, 419 U.s. 855, United States

2 v. Castro, supra, at 753 (9th Cir. 1973).

3 The striking similarities between the Young transactions and

4 those alleged in the indictment demonstrate the great probative

5 value of this evidence. At the same time, this evidence is suffi-

6 ciently distinct from evidence of the offenses alleged in the

7 indictment to avoid confusion of the issues and prejudice to the

8 defendants.

9 The general requirement embodied in Rule 403 of the Federal

10 Rules of Evidence (ie, that the prejudice does not substantially

S11 outweigh the probative value of the evidence) does not alter the

-r12 conclusion of admissibility required by the above-cited decisions.

13 The new rule on similar acts merely codifies prior case law

14 in this Circuit, United States v. Rocha, supra, 553 F.2d at 616.

15 CONCLUS ION

S16 Based upon the foregoing points and authorities, it is

17 respectfully submitted that the Government should be permitted to

~ 18 offer the above-described evidence in its case-in-chief to show

19 specific intent and to establish the existence of a common plan

20 or scheme.

*21 Respectfully submitted,

22 ROBERT L. BROSIO

23 United States Attorney

ERIC A. NOBLES
24 Assistant United States Attorney

Chief, Criminal Division
25

26IIx Q (fA9'-
DAVID R. HINDEN

27 Assistant United States Attorney

28 Attorney for Plaintiff
United States of America
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CERTIFICATE OF SERVICE BY MAIL

Dottie McCoy . ,declare:

That I am a citizen of the United States and resident or employed

in Los Angeles County, California; that my business address is Office

of the United States Attorney, United States Court House, 312 North

Spring Street, Los Angeles, California 90012; that I am over the age

of eighteeen years, and am not a party to the above-entitled action;

That I am employed by the United States Attorney for the Central

District of California who is a member of the Bar of the United States

District Court for the Central District of California, at whose

&lirection the service by mail described in this Certificate was made;

Nthat on September 2, 1977 1 desposited in the United

states Mails, in the United States Court House, 312 North Spring Street,
N

Los Angeles, California, in the above-entitled action, in an envelope

r,, bearing the requisite postage, a copy of Government's Trial Memorandum

*on Admissibilty of Evidence Pertaining to Similar Acts

addressed to Valerie A. Cavanaugh &
Alan M. May, Esqs.
1800 N. Highland Ave., Suite 615
Hollywood, CA 90028

at their__ last known address, at which place there is a delivery

service by United States Mail.

This Certificate is executed on September 2, 1977 ,at

Los Angeles, California.

I certify under penalty of perjury that the foregoing is true and

correct.

USA-12c-240 Dti co
(Rev. 1/1/77)



1 167l 172 (9th Cir. 1974), cert. denied, 419 US. 855, United States

2 v. Castro# supra, at 753 (9th Cir. 1973).

3 The striking similarities between the Young transactions and

4 those alleged in the indictment demonstrate t he great probative

5 value of this evidence. At the same time, this evidence is suffi-

6 ciently distinct from evidence of the offenses alleged in the

7 indictment to avoid confusion of the issues and prejudice to the

8 defendants.

9 The general requirement embodied in Rule 403 of the Federal

10 Rules of Evidence (ie, that the prejudice does not substantially

S11 outweigh the probative value of the evidence) does not alter the

'~12 conclusion of admissibility required by the above-cited decisions.

S13 The new rule on similar acts merely codifies prior case law

14 in this Circuit, United States v. Rocha, supra, 553 F.2d at 616.

15 CONCLUS ION

16 Based upon the foregoing points and authorities, it is

17 respectfully submitted that the Government should be permitted to

C_ 18 'offer the above-described evidence in its case-in-chief to show

S19 specific intent and to establish the existence of a common plan

20 or scheme.

21 Respectfully submitted,

22 ROBERT L. BROSIO

23 United States Attorney

ERIC A. NOBLES
24 Assistant United States Attorney

Chief, Criminal Division
25

26 U -Q (.{ 9-
DAVID R. HINDEN

27 Assistant United States Attorney

28 Attorney for Plaintiff
United States of America
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CERTIFICATE OF SERVICE BY MAIL

Dottie McCCoy declare:

That I am a citizen of the United States and resident or employed

in Los Angeles County, California; that my business address is office

of the United States Attorney, United States Court House, 312 North

Spring Street, Los Angeles, California 90012; that I am over the age

of eighteeen years, and am not a party to the above-entitled action;

That I am employed by the United States Attorney for the Central

District of California who is a member of the Bar of the United States

District Court for the Central District of California, at whose

direction the service by mail described in this Certificate was made;

tw-that on September 2, 1977 1 desposited in the United

States Mails, in the United States Court House, 312 North Spring Street,

!"*Los Angeles, California, in the above-entitled action, in an envelope

f,.,bearing the requisite postage, a copy of Goen ntsTilMmrdu

on Adiissibilty of Evidence Pertaining to Similar Acts

r" addressed to Valerie A. Cavanaugh &
Alan M. May, Esqs.
1800 N. Highland Ave., Suite 615
Hollywood, CA 90028

at ter last known address, at which place there is a delivery

service by United States Mail.

This Certificate is executed on September 2, 1977 ,at

Los Angeles, California.

I certify under penalty of perjury that the foregoing is true and

correct.

USA- 12 c-240 Dottie McCoy
(Rev. 1/1/77)
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SKALLIN. 411ANT, MAY A TREMSLATT
LAW CORPORATION

2 180 NO. HIGHLAND AVE.. SUITE (B15
HOLLYWOOD, CALIFORNIA 90028

3 TELEPHONE: (213) 481-3281

4 ALAN M. MAY, ESQ. t0 0*
VALERIE A. CAVANAUGH, ESQ.

6ATTORNEYS FOR- DEFENDANTSA

8 UNITED STATES DISTRICT C T
9FOR THE CENTRAL. DISTRICT 0CLFRI

10

11 UNITED STATES OF AME A

12 itNO R7-3 L

13 VS.MOTION FOR JUDGMENT OF
ACQUITAL, OR IN THE

STEPHEN ELKO, PATRICIA BRISLIN ALTERNATIVE FOR A NEW

Defendant
2:00 P.M., November 7, 1977

1.7
COMES NOW THE DEFENDANTS, and each of them, and respectfully

18
move that the Court enter a Judgment of Acquittal as to each

19
defendant as to each of the Counts in the Indictment in the ab-ove20
entitled matter, or in the alternative for a new trial. The

21
motion is based upon the pleadings, records and transcripts in22
these proceedings, and upon the following grounds:

23
1. As to both Defendants, a variance between the evidence

24
offered at trial and that alleged i4'n the indlictment exists,

25 relative to count I such that both Defendants deserve accuittal

26as to count I.
27

282. As to both Defendants, the evidence presented at tril

cannot induce in the mind of a reasonable man a belief as to



1guilt beyond a reasonable doubt.

2 3. As to Defendant Breslin, specifically as to counts 1, 1110
SIV, and VI of the indictment, there was insufficient evidence at

4 trial to support the guilty verdict thereon.

5 4. As to Defendant Elko, specifically as to counts I, II,

6 111, IV, and VI, of the indictment, there was insufficient

7 evidence at trial to support the guilty verdict thereon.

8 5. A new trial herein would, in fact, be in the interest of

9 justice in that the verdict was

10 (a) Not supported by sufficient evidence; nor

.0 11 (b) consiste~t with the weight of the evidence.

EM 12 6. A new trial herein would in fact be in the interest of
13 justice in that the court ought to have sustained Defendants' ob-too

FI 14 jections to the Government's proposed instructions and to the
a W

'u 15 manner in which the jury was charged.

16 7. A new trial herein would in fact be in the interest of
17 justice in that the court erred in refusing to permit the intro-

18 duction of evidence bearing on the credibility of the Government's

19 key witnesses.

r" 20

21. STATUS OF THE CASE

22 On October 19, 1977, the defendants were found guilty as to each
23 of the counts charged as follows: Both as to Count One (Con-

24 spiracy to Defraud the Government and accept Bribes) ELKO as to

25 Count Two (inducing FRED PETERS to travel in interstate commerce

26 for bribery); ELKO and BRISLIN as to Count Three also referring to

27 inducing PETERS to travel for bribery); Count Four, obstructing

28 justice, and a Count each (5 and 6) for perjury.

-2-



(.

At the close of the goverrnent's case# and at the close of th
2defendants' case, the defendants moved for a Judgment of Acquittal
3The Court denied the motions at the conclusion of the government's
4case, giving the defendants leave to renew said motions at the
5conclusion of the defendants' case, and thereafter reserved judgmer
6when the motions were renewed.

7

SUMMARY-OF THE CASE

The government contends in Count One of the indictment, inessence, that defendants ELKO and BRISLIN conspired with unindicted
co-conspirators FLEMING and PETERS to use ELK(O's position as the
administrative assistant to Chairman Daniel Flood (D-Pa.) of the
U.S. House of Representatives Appropriations Subcormmittee for the
Departments of Labor and H-ealth, Education and Welfare, to corruptil
influence the Office of Education into extending the eligibility
for federal guaranteed loan programs, and obtaining eventual accre-
didation for, the West~ Coast Trade Schools which had been bought by
Automation Institute of Los Angeles, California. In exchange for
his efforts, ELKO was to receive for himself certain bribes, and
one bribe for the benefit of In-Tech Corporation headed by the
defendant BRISLIN.

In Count Two of the indictment, the government, in substance,
alleges that defendant ELKO induced PETERS to travel on or about
j une 15, 1972 to Washington, D.C., in interstate commerce,for the
purpose of giving to ELKO a $4,000.00 bribe that the government
alleges took place on June 16, 1972. In Count Three of the Indict-
Tent, the government, in substance, alleges that defendant ELKO,

-3-
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1 with defendant BRISLIN aiding and abetting, induced PETERS to
2travel in interstate commerce on or about June 28, 1972, for the
3purposes of bribing ELKO on behalf of In-Tech Corporation with a

4 check for $15,000O.00 delivered allegedly to ELKO on June 29, 1977.
5 Both Counts Two and Three are overt acts of Count One of the
6 Indictment. An alleged bribe of $5,000.00 to ELKO in late April
7 or early May, 1972, was an overt act of Count One presented by the
8 government at the time of trial, but was not charged as either an
9 overt act on Count One or a substantive count in the Indictment.

CA1 In Count Four, defendants ELKO and BRISLIN are charged withW z! 11cc2 conspiring together with PETERS and FLEMING during the period Aug-12ust, 1975, to May, 1977, to obstruct justice by misleading govern-
grm 13 ment investigators, and lying to the grand jury, about the events

3:. 14 set f orth in Counts One thru Three of the Indictment.
F J

*16 is charged with lying to the grand jury under oath in April of 197E
11when he denied taking the bribes alleged in Count Two of the ndi( t-

18 ment, and the bribe of late. April or early May that was not set
19 forth in the Indictment.

20 In Count Six of the Indictment defendant BRISLIN is charged
21with lying to the grand jury under oath in April of 1976, by

22 stating that she received the $15,000.00 In-Tech check from PETERS
23 (as opposed to ELKO receiving it), and that she returned to PETERS
24 the sum of $13,500.00 of that money.

Count Seven of the Indictment, which had alleged that defend-
26 ants induced FLEMING to perjure himself before the grand jury, was27 dismissed before trial at the request of- the government; presurnabD
28because the government was aware that the evidence would show thati

-4-



1FLEMING neither needed, nor received, any inducment to fib -- 'it's

2second nature to him.

Counts Five and Six (and Seven before its dismissal) are

4 overt acts in Count Four, along with the additional overt acts

5 alleging that the defendants rehearsed their grand jury testimony

6 with witnesses MR. & MRS. FLEMING in April, 1976; discussing the

7 case with the unindicted co-conspirators, during the period of the

8 alleged-conspiracy; and allegedly telling PETERS in a telephone

9 call of October, 1975, that he would "be taken care of" if he did

5 10 not incrl~i nate anyone-The government also contended that the defendan
W

W z 11had FLEMINIG play tape 'recordings of a portion of his Senate intervie

.41 12 (of January, 1976), and his FBI and IRS interviews (of May and Jul-

L4&w 1 1976), during a visit to their home in February, 1976, to

14 coordinate their stories prior to their April, 1976, grand jury
z UJ
W 15 testimony.

16

rl17 111

18 SUMMARY OF THE EVIDENCE

COUNTS ONE, TWO AND THREE:

20 1. Background -- Government witnesses PETERS and FLEMING,

21 lboth of who received immunity from prosecution for their testimony,

22 testified that they first met in December, 1971, after PETERS becam

23 President of Automation Institute in November, 1971. (T'LR p. 529)

2PETERS had been with Automation Institute for about a year, having

25 f4
261started as a placement director after falsifyng his resume, (TR

pp. 643-647). Prior thereto he was known by his true name, FRED
2 7 BRANIFF, but h .ad changed his name (TR p. 601) and fled to Los

8if~ngeles, faking his own death, from Texasafter being accused by

-5-



hsestranged wieof incest with his daughter. (TR pp. 644-645,
2649-650). .PETERS had quit a job with a Chicago firm after being

3 accused of "improprities', and had fraudulently enlisted in the
4 Armed Forces (TR p. 648).

5 Automation Institute had recently acquired the West Coast6 Trade Schools which had been determined as eligible for federally
7 insured student loans by the office of Education, but were required8 to obtain accreditation by NATTS before Septemb~er 1, 1972, or
9 their eligibility would lapse. (TR pp. 526-528, Exhibit F) How-10 ever, Automation Institute was accredited and had no eligibility

1n problems (Exhibit F).
em 12 FLEMING was at that time a lobbyist for the Kellogg Corpor-
) i 13 ation under an employment contract (TR pp. 800-801) which onlyd.N 14 provided a minority of his income needs because of his marital
w 15 situation -- he was divorced from wife #1 with two children and3.16 was married to Carolyn, wife #2 -- and derived the majority of17 his income from undisclosed other sources CTR pp. 946-947). He

also had a "heavy" drinking. problem at the time. (TR pp. 811-812).19 2. First Mention of Money -- After applying for accreditati n20to NATTS for the West Coast Trade Schools, FLEMING and PETERSer 21 visited with Mr. GODDARD of NATTS in January, 1972, and determined22 that there might be a problem with the accreditation, and that helE
23from ELKO, whom they had both known socially, might be sought24 because of his position with Congressman Flood1. (TR pp. 816-817).

25 The testimony as to when the subject of money in connection26with accreditation efforts, first arose, however, as supplied by27 government witnesses, is a mass of contradictions.
PETERS in his FBI interview of M'-ay 12, 1977, (See Exhibit T

-6-



as a swumary of Agent VOGEL's testimony, TR pp. 1320-1323) stated

2 that the day of the GODDARD meeting in January, FLEMING stated

3that PETERS would have to spread some money around to get anything

4done at all. Later that evening they met with ELKO in a room at

5the Congressional Hotel along with a "southern gentleman" and

6 attorney Mark GREEN, and ELKO stated he would need "five suits of

long underwear" which FLEMING explained to mean $5,000.00, and

8 ELKO would in turn give the same to Congressman FLOOD.

9 PETERS in his testimony (TR pp. 534, 546-548, 624), recanted

1and stated that at the first meeting with ELKO there was no mnention

0, of money, and then changed his testimony again and stated that they

Pot 12>- discussed "expenses." (TR pp. 625-626). PETERS also went on to

J.oz testify that the mention of "long underwear" took place on April 26

a a. 14UJ 1972, in a phone conversation, as opposed to a meeting (TR pp. 565-
F i 15 567). FLEMING, in direct refutation, testified that it was PETERS

1who stated that he would spread some money around (TR pp. 900-901,

1924 11.2-5), that there was no discussion of money (TR p. 819),

1that he never heard ELKO directly solicit any money from PETERS
19(TR p. 913, 11. 14-22,); that ELKO had not used the term "long

20
underwear" "in his conversations with PETERS that FLEMING knew of,

21
(TR p. 1030, 11. 4-7); and on p. 3, pp. 2 of his FBI Interview of

22
May 25, 1977, (See exhibit U as a summary of Agent VOGEL's test-

23
imony, TR pp. 1323-1329) that by May 12, 1972 (when ELKO wrote his

24
first letter on the subject matter to the Office of Ed~ucation)

25
"ELKO had not mentioned 'long and short underwear.'"~

2 3. First Payment of Money -- Both PETERS and FL EMING agree

271I
that the first payment of money went to FLEMING in the form ofL a

$10,000.00 check drawn on Automation Institute (see Exhibit 6)
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1 w4which was described as a house loan, (TR pp. 551-553, 821, 1043).2 FLEMING testified he cashed that check and put the cash, or part
3of it, in the rafters of his house in Virginia where it remained
" $for several months"t, (TR p. 1043, 11. 11-24)'. However, FLEMING's

5sonl GEOFFREY FLEMING testified that when he removed the cash-in
6the rafters three months later that the spring , his father told
7him that that was the money hie had been griven by JOE GAM~BINO, son
8of reputed Mafia Chieftain Carlos Gambino,for obtaining the former
9an ICC trucking permit that had been previously denied, (TR pp.

10 1302-1304), Government Exh-4bit 77,. the FLEMING immunity- f rom-
11anY-crimina..prosecution-.for 

-any-rm agreement,, shows that the
12 ICC matter is one that he is providing information about to the
33government.

14 4. -First Mention of Bbr -- PETERS testified he first15 mentioned bribery to a third party in late April, 1972, to Mr.
161 TOKESHI who was at that time Chairman of the Board, and with his

171 family the major stockholder, of Automation Institute, PETERS
18told TOKESHI that money ($25,000.00) was needed for ELZECO and FLOOD
19to get the West Coast Trade Schools accredited, (TR pp. 416, 567-20

568), PETERS testified that these conversations took place in
ITOKESHI's office in a building across the street from his own

21office.

23 1TOKESHI, who was also given immunity from prosecution~ for hi
24 testimony, confirmed that PETERS had represented the bribe price
25I to him, though he said the conversations took place in PETER'S
26!Ioffice across the street in a building from his office. (TlR pp.
27410-413) TOKESHI also stated he never heard of any requests for

-8-



1 5. First Alleged Bribe to ELKO -- PETERS testified that on
2 or about May 7, 1972, he arrived that day at National Airport and

3was picked up by ELKO and FLEMING (TR p. 569). He had previously

4had the heretobefore cited conversation with ELKO by phone about
5"five suits of long underwear" on April 26, 1972 ,(TR pp. 567-

6 568),a conversation government witness FLEMING denies took place,,

7 as heretobefore cited. PETERS testified in substance that'he sat
8 nthe front seat next to ELKO, who was driving, and FLEMING sat

9in the back seat, PETERS handed an envelope containing $5,000.00
10

0 in $100. 00 dollar bills that he had obtained from TOKESHI to FLEMI 1C
J..0,!,and then FLEMING handed the envelope to ELKO (TR pp. 569-570).

40 duigTher da nTR p.nv950,tio. 16-19). ELK, and he5) pcELup

PEER aipypt the airpot, testiied asckto te sam seain0arage

0. 19
saiovebutmoe.t weitnestfied thate after ETERSghad givenhi

5 ETSthe nelp,00ELKO, in spte 55 of. FLE14)G .proEtaINs, nsised ta

217
onER knoin wheerprte eveloped was for thim sand haing itrge-t
hm. Furher, fTER recesivi th t envee wLEMInGt onti cne,

23
ELK ons iut, soe.e tecshie thn slisft iToR hs pocket, not-

24

wi1thstannghe fact, thaspthe is driving., prtttios pp.829i32sed

is unsureg whether ths inentop taks plac hind laen Apil, 1972, to
26

hmy 7,r1972 ,(Tftpp. r907,970-971)e.eOnedirectFexMINationthug,
273

he windiatesn the Mayt date Ts p.vig. 333, p1p313. PETERS2 issecic
251

that it occurred on May 7, 1972 (TR pp. 569-570, 627-631). 17LEMIN

-9-



Nw1cannot recall what happened before the incident, the ppoe of the
2-uro

2trip, what time the bribe took place other than in the dawhere,

3they went after the incident, or any further conversations. (TR

4pp. 950-952)11

5 Government Exhibits 8 and 9, and defendants Exhibit G show th
6 only late April trip of PETERS to Washington, D.C., after April

16, 1972, is on April 24, 1972, and the first trip in May, 1972,
8 Iwas when he flew in from Memphis, Tennessee from a WHAM-T Corp.

9Board meeting PETERS left Memphis at 6:05 P.M.- and arrived in

10Washington, D.C. at 9:00 P.M. that night.
U

11. V TOM JONES,, a defense witness, testified that on April 24,

to 12 1972, he and ELKO, and the rest of FLOOD's staff, were in Northeas

1%.0 13 Pennsylvania campaigning for the re-election of Congressman FLOOD
&3: CL 14
05 W who was in a tough primary campaign that year. Election day was

W 15
.j Tuesday, April 25, 1972. (TR pp. 1262-1263,Exhibit R). JONES

16
further testified that on May 5, 1972, he drove ELKO up to Wilkes-

17
BarrePennsylvania, and did not drive ELKO back to Washington, D.C.

1until Monday, May 8, 1972, (TR pp. 1265-1271) . Exhibits E evidence

C74 19the return trip, CTR p. 1266). BRISLIN testified that that was
20

the first weekend she was home after several months out of the
21

country, and ELKO was with her there in Pennsylvania on May 6 and 7
22

1972, and did not leave to return to Washington until JONES picked
23

him up on Monday morning May 8, 1972. (TR pp. 1471-1472). JOHN
24

WILLINGHAM, confirming JONES' testimony, testified th-at when ELKO
25

and JONES met him at the Rotunda restaurant on the evening of
26

Monday, May 8, 1972, they discussed their lateness as being caused
27

by their late return that day from Pennsylvania to Washington, D.C.

2 (TR p. 1290). WILLINGHAM also testified that he met ELKO and

-10-



I JOES nlytotone time, and only saw them again at the time of2 trial. (TR pp. 1289-1290).

3 6. Second Alleged Bribe to ELKO -- Both PETERS and FLEMING4 testified that on June 16, 1972, PETERS gave FLEMING another check
5 drawn on Automation Institute (see Exhibit 14) made payable to6 FLEMING and dated June 16, 1972, in the amount of $10#000.00.
7 FLEMING then endorsed the check, went to a bank in Washington, D.C
8and cashed the check. (TR pp. 579-582, 845-847, 908-909). After9 that, PETERS and FLEMING'S stories begin to sharply diverge and
10contradict each other. According to PETERS, after FLEMING cashed

P21 the check, PETERS put the money, which was in $100.00 bills Into aenvelope, and FLEMING put it in his pocket (TR p. 582). According
.0 13 to FLEMING, he gave the money to PETERS CTR p. 847) saying its youz

i) 0
a. 14W money you count it. According to PETERS they cashed the check at15RIGGS NATIONAL BANK (TR p. 582), according to FL'EMINZG at AMERICAN

.6SECURITY AND TRUST (TR p. 846). Later that day they go together
17to the Congressional Hotel, to meet with ELKO--FLEMING putting the18time at around 4:O0to 4:3.0 P.M.--and the meeting took around 4519 minutes (TR p. 983). According to PETERS they went to a private20 room and there was a Southern gentleman present, but ELKO was not.21 ELKO then subsequently showed up, and the Southern gentleman left22 the room. Prior to ELKO's arrival, FL.EMING handed PETERS the23 envelope containing the $10,000.00 and PETERS then handed $2,000.0424 to FLEMING who needed to make yol EESte addt25 FLEMING $4,000.00 to give to ELKO, and retained $4,000.00 for him-26 self. When ELKO finally arrived, he made some phone calls, and27 then FLEMING handed to ELKOthe $4,000.00. T.hereafter, they dis-48 cussed the fact that In-Tech needed $15,000.00, and BRISLIN centere

-11-I



2the room thtleafter, and joined inthdicson

2 In another version altogether, PETERS had told the FBI in
3 his interview of May 12, 1977 (See p. 3, Exhibit T summarizing
4 VOGEL's Testimony TR pp. 1320-1323) that the April 16, 1972, "hous
5 loan" to FLEMING was to be repaid by FLEMING giving a portion of
611 the proceeds to ELKO, and no mention of a second check on June 16,
7 1972, is made. PETERS, in that statement, recounts FLEMING cashin
8 the first "house loan" check, and then at a later date coming to
9 the Congressional Hotel and producing an envelope. FLEMING then

10 divides the cash with ELKO, and there is no mention of any cash
0 Z! 1 being given to PETERS.'

CE? 12 In stark and material contrast to both of PETER's versions,
Z however, FLEMING testified that when they went to ELKO's suite

14 in the Congressional Hotel, no one else was present. A discussion
w 15 then ensued about a $4,000.00 loan needed to In-Tech. FLEMING

.16 felt that PETERS was going to get some money out of his pocket,
17so he left the room and went to the bathroom. FLEIING saw no

18 money passed thatdy other than $1,000.00 he received from PETEPS
19 for expenses such as bar tabs he had picked up. (TR pp. 847-850,
20 909). Thereafter there was further discussion about a napkin
21 receipt (which PETERS never mentions) for the $4,000.001 CTR pp.

22 850-851) .FLEMING doesn't recall if BRISLIN ever entered the room,
23 and the only conversation he recalls her having with PETERS about
24I In-Tech that day took place downstairs in the Democr-atic Club
,25 (TR pp. 851-852).

26 Defense witnesses, meanwhile, placed ELKO nearly 2,500 mile
27 away in San Francisco, California, preceeding the AMA convention,

on June 16, 1972, and the two days thereafter. William CLE~h-

-12-



1director ofqongressional Relations frte;Mtsii4i

2 substance, that he flew out of Dulles Airport (Washingtont-D.C.)

3that day with Congressman FLOOD, and other staff members of the AMA
4 and FLOOD's office, and ELKO was not with them, but was ahead ther

5 in San Francisco that evening at the Hotel after they arrived, (TR
6 pp. 1129-1134). Congressman FLOOD testified that when he arrived

7at the San Francisco Hilton on June 16, 1972, with W--illiam COLLEY
8 and the rest* of the party,, ELKO was there to greet him in the lobb
9and to show him to the suite that ELKO had arranged for him earlier
10that day, and had explained to the Congressman at that time that

he had taken the twin room pre-registered to the Congressman and
CC 121 arranged for the suite for the Congressman instead, (TR pp. 1145-

*00oz 131148). Both COLLEY and FLOOD identified themselves and ELKO inZOO

5WO. 1 the photograph Exhibit A taken at a dinner in San Francisco on
151 June 17, 1972, FLOOD further testified that ELKO's duties entasile
16 him preceeding the Congressman at the AMA Convention to check on

17arrangements (TR pp, 1145-1146).
18 The current manager of the San Francisco Hilton, MERLING,
19 who at the time was the sales manager in charge of the AMA con-

r20 vention for the hotel, testified that the documents he produced,

(r 21Exhibits B and D, showed that a twin was pre-registered to Congress-
22man FLOOD, and t hat at 11:06 A.M. on June 16, 1972, the twin was
23reassigned to STEPHEN ELKO, and a suite assigned to Congressman

241 FLOOD, and both billed to the Congressman. Further, MERLING test-
25ified, that their procedure would have required the person so

261 changing the arrangements to properly identify himself both as to

27his true identity and his staff capacity to speak for the Congressi-

man, arranging another suite for him, and then having both :billed



to he onge-t n'soffice. While it was stipulated that the2 registration form was not completed by ELKQ, MERLING testified that3 the clerk, or officer, who Completed the form for the Official who4 identified himself and his capacity (authority) would have entered5 that Officials name, and the person's name so entered was that of6 STEPHEN ELKO -- at 11:06 A.M., June 16, 1972, (TR pp. 1226-1236).7 While ?IERLING testified it was Possible for some AMA official to8 make the pre-registration, he also testified that had that been the9 case that officials name would have been indicated on the card, and
10 there was no such indication. (TR pp. 1246-1247t 1250, 1252 11.cc z 21-25.) It is also siginificant, that while the more popular and12 usual spelling of the name Steven is with a "V" rather than a "Ph",crW 13 ELKO's first name has the rarer usage of STEPHEN.~q Exhibit B shows0. 14 that the spelling of the first name is "Stephen".

if15 7. The third alleged bribe, the In-Tech Check -- To begin16 ith, FLEMING denied having any knowledge what happened with re-17 spect to the $15,000.00 check made payable by Automation Institute
18 for In-Tech Corporation dated June 28, 1972 (TR p. 882, 11.. 2-9).19 here is no question that on June 28, 1972, -the mentioned check was20 drawn in Los Angeles by PETERS made payable to In-Tech in ther 21. amount of $15,000.00, (See Exhibit 19), and was brought to
22ashington, D.C. by PETERS. It is also admitted by BRISLIN that23 she deposited that check to In-Tech's accoun~t on June 30, 1972, and24 on the same date cashed a check on In-Tech's account for $13,500.
25 Iignfiantythe check is drawn on the same Automation Institute26 'account from which FLEMING received his two (2) $l0,000 checks27 (Exhibits 6, 14, and 19), but unlike the former two (2) checks

28(Exhibits 6 and 14) , the In-Tech check shows two (2) signatures 
-
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2.at of PETE Aand TOXESwr - instead of just PETERS'. The account-I
2 ing records of Automation Institute also classified that check as a3 "Consultingi fee," (Exhibit I), as opposed to the "loan" as later
4 'characterized by PETERS.
5 In his FBI interview of May 12, 1977, (see Exhibit T, p..7, a

6summary of VOGEL'S testimony at TR Pp. 1320-1323), PETERS stated7? that he gave the check to ELKO at the Congressional Hotel. In his8 testimony-PETERS states that he gave it to ELKO in the basement of9the Cannon House Office Buildling, (TR p. 587, 11. 1-4). PETERS1can't remember whether it was morning or afternoon, daytime or
P.13 W-nghttime, or whether ELKO was coming or going, (TR 656, 11. 17-25.)40 12>:GeVRISLIN testified that she received the In-Tech check, not ELKO,
.. 13 from PETERS on June 29, 1972, (TR pgs. 1421 and 1422) , at the14 Congressional Hotel.

15rj PETERS stated that the first discussion with ELKO, and then1.6 BRISLIN, occurred on June 16, 1972, after the alleged $4,000.0017 transaction. But even according to PETERS, that after BRISLIN join-18 d the meeting, they talked about In-Tech, and she showed him some
19, ooks and materials, and talked about $15,000.00, though he didn't

r 20 listen to the explanation, (TR pg. 585, 1.". 5-14). Further, PETERS21 testified, PETERS' motive for the payment was to help ELRO and
22 BRISLIN out since they were people who could get things done for23 irn. PETERS did not testify that he communicated that to the24 defendants, (TR. p. 586, 11. 5-15). PETERS refutes the government'25 contention that he was induced to bring the In-Tech check by anyone,26 stating basically it was his idea (TR. p. 586). He did not testify27 that either of the defendants had either asked, suggested or expec28 ed him to bring that check. FLEMING recalls BRISLIN and PETERS



2having conversations during the period of February to may of 19722about the sale of In-Tech to Peters, but he more cogently recalls3 her having a discussion with PETERS about s2ln i oebosmaterials and script (R. pp. 926-927) BRISLIN denied having dis-5cussions about selling In-Tech to or obtaining a loan from PETERS,6 and in fact at that time was in a merger with another corporation7(TR pp. 1419, 1557). However,# BRISLIN concurs with both PETERS8 and FLEMING that she showed PETERS some books and materi~als, and9discussed with him the purchase of the course In-Tech had develop-110 edfor use in PETERS' vocational schools (TR. pp. 1427-1429). h
agreed purchase price was to be $15,000, with the materials de-

> M: 3.2livered first to the Washington area where In-Tech's new offices~O~iJwere moving, and where PETERS could review them upon purchase,
031!_ (TR. pp. 1430). BRISLIN gave to PETERS the introductory courseconstituting about 10% Of the materials and books ordered (TRpg

.16 149.AtrteAnsdisaster 
destroyed the offices of In-Tech,17and BRISLIN's house, she journeyed to Washington from Pennsylvania18around the 29th of June, 1.972 (TR pp. 1431-1433). It was thenC_ 19PETERS gave her the check for the full purchase price, she suggest-.,~20 ed he write a new check and agreed at a figure due In-Tech of~. 2.

22$1,500' for the materials PETERS had received, and then he request-.ed, and she agreed, to deposit the check and give PETERS the23balance in cash, (TR. pp. 1433-1434). On the 30th of June she24deposited that same check and cashed a corporation check for/2 $13,500 which she maintained in her possession until retu rn in g26that cash to PETERS in Washington, D.C., on or about July 2, 1972,27 (TR. pp. 1439..1433-l444). 
PETERS denies she gave him any money28 /back (TR pg. 587), but BRISLXN was able to recall seeing a girl
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With ETERwen he Picked up the money (TR. pp. 1444, 121. 22-23),
2and it developed at the trial that in fact a Sue Brennan, a girl
3friend of PETERS had flown back to Washington, D. C., on June 30,
41972, and spent the weekend there with him (TR. pp. 667-668).
5 8. BRISLIN'S Knowledge of Events Set Forth in Counts One6 Through Three of the Indictment,-- PETERS testified that BRISLIN
7was not present during the conversations he alleged took place
8regarding money for ELKO and/or FLOOD (TR. p. 651, 1i. 17 -21, p.

9 710, 11. 19-23), nor was BRISLIN present during any of the paymen s10alleged both as overt acts in Count One, and as substantive CountsI..~ in Con IoadTre or during any of the alleged solicitation
cc" 12 for the same (TR. p. 651, 11.. 17-25, p. 652, 11. 2-14, p. 668, 11F~a 13 14-25, p. 669, 1i.. 1-5, p. 710, 11. 19-25, p. 711, 11. 2-6, p. 712,

CY11Z.. 1-11),, nor did PETERS ever overhear or discuss with her any-
J

ftA thing that would lead him to believe she knew anything about ELKO'
.16X 16 accreditation efforts (TR. 668, .21. 17-25, p. 669, 11. 1-5).

17FLEMING, likewise, gives no evidence that BRISLIN was either pre-V 1.8 sent or knew about the discussions regarding money or accreditatior,
C, 19 and when queried on the subject denies BRISLIN'S involvement (TR.

20 p. 952, 953.)
er 21 9. What the Government Failed to Show at All -- The governmet

22 failed to show for what, if anything, or where , these alleged23monies went, though all of the defendants' and In-Tech's financial24records have been in the government's possessi.on since 1972. The25 government also failed to specifically show that any of the money26 went to aide In-Tech, yet the testimony of PETERS (TR. p. 584) , an27( the government's theory, was that In-Techl's financial troubles wer

28he motive for the alleged bribed. While in contrast, the defendants'

-17-



.1 witness Dlx~testifid ta
thtwhenever 

In-Tech required m0fliest he
Z woUld, and did .. in excess of $100,000.00 .. avne h ud3 (TR. pp. 13.15.-1318). 

dac h ud
4 10. estim ny Reg rdingEL KO 'S Efforts w ith O ETh go rn

5ment's contention that ELKO caused the letters Of May 12, Augut
6 1, 1972 and August 18, 1972, to b r tt n a d se t t E, a dSo doing signed the Congressmafli

5 name, and used "flowery"l and
8 strong language was never disputed, and was testified to by PETERS,

1:9 FLEMING, FLOOD, FULLER and CROWLEY at needless lengthadte010 speak for themselves ( e x i i 5  1 , 6 2, 2, 3, 3 , 3 )
wCC d 11: However, signiicant i.the testiony 3It2r3)

Is hatwhile the gvrmn'
4C 012 theory was that by signing the Cn

cc~zC1ngressmani 

name, and using stron13C and flowery language.. the same suggested by some circumstantial
< J 14 evidence Of a deep abiding interestonteprofEIfom 

hc.15 a bribe and intent to interfere with the decision making Process
16 of OE could be drawn, the government, 

W tn s e UL 1  nd C O L
1testified 

in contradiction 
to that theory. FULLER admitted and

c' 18agreed that it was more usual than unusual for Congressionj 
a nd19 indeed Executive Branch) aides to draft and sign their bosesnam20 t let ers TR. P. 504, 1* 8-20), and indeed FULLER and Lee

re, 21 PIERSON (and a signature pen) did the samefo CmisonrZaln22 MTR PP. 502-03). Further, FULLER testfied tomatsofnter fiftyo23 more calls that he received fromEO duringe tht erOdf the fyo
124 alleged conspiracy, in only twelve or fifteen ;as the West Coast26Trade School. eligibility and accreditatio probc vndicse2 6 o a t o the co n ver sa tio n (TR . PP . 5 0 7-5 0 8) eU Le n al cs e dt27 I fi d t a wh i le th e lan g ua ge o f the le tter s w as U us a fo a
431 Congressman

havi g s en ther let ers and sp CC ee 3e O f FLOOD . the



Slanguage of the letters was in keeping With FLOOD'S use of. flower-y

2language, in fact routine. (TR. pp. 506-507.)

3 While CROWLEY tries hard to sustain the government's theory,

she admitted in testimony that the extension of eligibility for thc!

5schools that had been directly rated as eligibl.e for OE loan

6 guarantees by OE prior to the formation of. NATTS, and which had

7not yet been considered for accreditation by NATTS, had been of fere,

8 to all 117 of such schools in addi-tion to the West Coast Schools.

Such was a result of the Commissioner's acts, which he had the autb,

10 ority to take notwithstanding the delegation of parts ofL his auth-I

W Ic 4ority by him to subordihate employees and agencies. (TR. no. 730-

21783, 785-787). CROWLEY testified that- while she believed that :'lr.

cc 3! PROFFIT had taken such action because they were embarrasedb i

141 Commissioner's action, she in fact did not know whether, PROFF:?-

15, had been ordered by, or had consulted with, th e Co:soer it

16 respect to that decision. (T.R. p. 798, 2. 1 - 9) Th OGov ernn

17 failed to call PROFFIT as a witness.

18 ~ FULLER, testified that once NATTS had made a decision, FL LER

19' contacted ELKO who stated that havi4ncr achieved thneojcieo

er 20 obtaining consideration by NATTS of apclications b:efore frun'd cut

21; offs, FLOOD's office was ino l on g er iA.nt er-e s t e d. C.p.

22 See Exhibit F) . While PETERS and 'I-LZ,1I tsG~ that ZLIT', had

23. demarnded another $25,000.00, which was rerfused after a visit G~ E

24 by PETERS following notification that the West Coas Crd Schol

251 wouldn't be accredited, CROWLEY tetfidtL'?TESvsiz.t

26, acc ur red a fte r FLOOD' S of f ice w ithd rew. interes t, (T R. p -p 790--72)

27 and that teefeWstCat Trade Schools, ana a! I other t de

28, schools similarly situated, continued to: h.-av;e e:xtenson-s o:fn~
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~eligibility wh e they appealed NA-TTS detsions. (TR. pp. 789-792).

211. PETERS, FLEMING, MUNTAIN and HOUSING, the Real Hiano -,.ng

311of 1972 -- Both FLEMING and PETERS testified that after NATTS -faled.

4 to timely file the inspection report in April, 1972, they became

5 discouraged as to whether the West Coast Trade Schools would ever

6 be accredited, especially in light of their meeting 
with GODDARD

* 7 just the month before (TR. pp. 825-826, 562-564). On or about

8 April of. 1972, about the same time PETERS gave FLEM1ING the

9 $10,000.00 "house loan," PETERS, FLE.MING and RED MUNTAIN of the U.S

S10 Department of Housing and Urban Development got together, and tMUNT. 3-

12)

cc 0111began to have his apartment paid for by Automation Institute. 
(TR.

12 pp. 630-631, 707) on April 24, 1972, at logate's restaurant,

4O 0

b~~o z ~ho was on l3 ILNGAweave from WHAM-T Corp. , a structual buildir

CC CL 141company, to HUD, was approached by P"6,TERS and FLEM"ING, in th e

Z 15 company of MUNTAIN, as to the possibility off FET",RS financin HM

Y.l6 and taking over operations of that company, in the amount of $250,0C

! (TR. pp. 1280-1281) FLEMING was to get a finders fee (TR. 9.393

18 11. 2-6). The initial good faith advance on May 6, 1972, tIZo W

(7 was to be $25,000.00. (TR. p. 1282). It was afterta meeting

cr ~20. that PET"LERS tCold TOKESHI that,_ he needed the monev, su 31osadlv t~o

21bribe ELKO and FLOOD. (TR. pp. 567-:368) On M.ay 6, ','72, PETERS

22met with the WHAM4 board, presented h.-is proosal, and ave

23$25,000.00, the money having been div,,erted -from Automatiof nsttt

24by PETERS for that purpose. (T R. p . 12%,S 2 Exhibits G, 3 hr

after PETERS advanced almost $1S35,000.00o ~ ai~ n

26i funds to WHAM and took over as President, -.hie nother A21-tom:7- on

Institute of ficial FISCHER b-ecame ic-rSOfland the stc.

I was all put in PETERS own name. (hitsN and 0)
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~fi~5h WKW ~Yfl72when

2 the Board oirectors of WHAM began tsuesti.on PETERS about

3 $66,489.00 he had received supposedly for expenses which were not

4 documented. (TR. p. 685, 11. 7-22)

5 Shortly after the meeting between FLEMING, MONTAIN, PETERS -

6 and WILLINGHAM in April of 1972, a conversation came up with regard~

7~ to Sterling Home expiration and PETERS and FLEMING became interest

8 in that corporation likewise. (TR. p.934) The parties stipulated

g that the Agnes disaster in FLOOD, which according to Congressman

10 FLOOD'S testimony (TR. p. J ). as the worst disaster in Amer-ica'
co

rg 11history or so he was tdld, occurred on June 22, 1972. Accordi.ng tci

12 FLEMING'S testimony, that heightened their interest in Sterming

1.3 Home ex and obtaining government contracts through Congressman

r4 ga 141FLOOD for the sale of Sterling Home X's inventory to the FLOOD

15 victims in the disaster area (TR. pp. 934-933). On June 23, 1972,

16 FLEMING became aware that an emergency appropriation bill for

171,$200,000,000.00 for the relief of disaster victims of Hurricane

ilAgnes had been introduced in the House of Repres :.-.-_atives onr June

19123, 1972. Not only had that bill been introduced on that day, bDut

2O1had also been referred to the Appropriations Cm:-eand th6en

42limmrediately reported back to the House, indicating that' I: would

2211assuredly pass after remaining on the S.ceaker's desk for th'e man-

23 datory two days. (TR. pp. 990-991) . On or abtout that date, June

24 28, 1972, Fred PETERS took a plane bound for WNashington, C. C

25 (See Exhibit J and II) . Acco-rding to the expense voucher of Fred

26'PETERS (See Exhibit G) that night he had a dinne wih avyiLEIQ

27 Red MONTAIN and Jerry JONES at the Rotunda res taura.nt. ro K 7S *-T

4 1 testified that he also met with them on or ab'out, that period of ta*..-:-

II -21-



1in Washington&.C. having flown there *self on June 27, 1972

2 (TR. pp. 431, 437-438). According to the Affidavit of John P. :Ic

3 GrI (See Exhibit P) PETERS made several calls that night pur-

4 chasing a total of over $58,000.00 worth of stock in his name and

5 into TOKESHI'S name in Sterling Home- X Corporation. FLE4'1ING, ofl

6 course, was aware that the $200,000,000.00 appr-opriation bill woulc

'7 become law the very next day (TR<. p. 991, 121. 15-20). According

8 to PETERS, at least $54,000.00 of the purchase price was oaid for

9 by check of Automation Institute ('rR. p. 687, 71.,13-18) and o'f

101 course, the Institute was never reimbursed for any; of those f"unds.

z 11' Thereafter, Fred PETERS' flew up to Wilksber ?ennsylvania (TR. p.

12 691) to discuss with FLOOD the possibility off selling modular

0;;
1ihousing of Sterling Home: )X to the disaster victims in ?ennsylvai-i

141Apparently, FLOOD and ELKO did not assist PETERS in that endeavor

r I
W 15 (TR. p. 692, 11. 1-10). Thereafter, accordinz7 :cens Af fi-

16',davit, (See- Exhibit P) PETERS called 10GR'ZN.Y a.no. zcd him to watcl-i

171 the ticket tape the next Monday that the big news would be comin'.-g

18iout. Mc GREEN in fact watched the tick4't tace tZhat f4oI_.owin- 'Mondi-

C 19 only to find out that on July 11, 1972, StI-erlinga o.-.a'N was filiri

2 0 1 for bankruptcy.

21 Between WHAM, Inc. and Sterlin- Home. ',X Oornoration, ?TR

:.diver-;ted a total of nearly $250,000.00 in fun..rds :fro~m 'West _oasZ

0iTrade Schools into housing enterprises. Accor-ding to the testimorz

24:fr P E T E FLEMING and FLEMING' S son GEO",FFREY, t.1-ev; all! .cce

i5 thatk- these enterprises would bring hi-gh fiAnanA1cial re"=war-ds. 2ETES~

27'

27excess of $100,000.00 of Automation Institute funds were diverted

'8 for his Personal benefit (TR. p. 704).
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* ~COUNTS 4, *nd 6.

2 12. FLEMING and PETERS' business associations by and

3 through 1975 -- In May 1973. when the West Coast Trade School

4 shut down. Fred PETERS left Los :ngeles and went to Lake Havasu,

5 Arizona, takinq with him approximately $150,000.00 or more,

6 (TR. PP. 740-741). FLEMING and PETERS by the Fall of 1975 were

7 involved in a multitude of businesses together, raning from

8 sellinq-group auto insurance to union offiA.cials they met through

91Red MUNTAIN, the sale and rental of automobiles, to oil filter

10i distribution, the selling of urethane wheels for forklifts. to
W

cc11 distribution and p)roduction of skateboards, (TR. )p. 997-1012) .
a5L

1211 Since 1974, according to FLEMING's testi--Ony, he had

11ceased being an em~lovee of KELLOGG, and became a consultant un-0~O 3
2.4! til relieved of his duties in Februarv of 1976, thoc-;:h he co.-

151 tinued to receive rPayments under his contr6a c t until December oi7

16 1976 (TR. o.V On or about the Fa=.1_ of ij7i

:171 PETERS and his wife were livina with Darvi FLEMINr in his _nar-t-

18 rent and the airl who became FLEMN1t7 wie (R P,

19_ 13. Arrest of PETERS in August 1970 --- On Auqust 13,

r- 20 1975, according to FLEMING, PETERS called on the date ofJ

cr 21'; arrest and told them that he had been arrested !"or a oass-crt

22 violation and that the bond was $200,000.00. PE'. RS cont inu ed

that federal prosecutors had offered hir, iJmunity from prOsecu-

24 tion if he would implicate government o-fficials i rbs

2iFLEMING recounted that PETr"ERS rejected suhan ocffer- and wanted

26' FLEMING to coiv:*-.':. -1 7:aj Co his frie-2nds in the East tha e

27 could "do five years standing on h-iis h-ead", (TR. c.949~

SPETERS, at the pretrial hearing on July,. 2, 1977, testified tLhat
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1 as soon a e was arrested, he vclunored to a U.S. Marshal

2 that he had information regarding a Congressman in Washington

3 to whom he had paid money and that, thereafter, he was engaged

4 with the U.S. Attorney's office in conversations regarding

5 immunity, (TR. pp. 3-6). At the time of PETERS' arrest, FLEMING

6 already knew of the Senate's interest in investigating the West

7 Coast Trade Schools, having learned of that fact on or around

8 July of .1975, (TR. pp. 864). PETERS and FLEMING continued to

9 discuss the question of immunity in the days following PETERS'

10 arrest in August of 1975, with PETERS conveying to FLEMING the

w z
Zc 11 fact that federal investigators were more interested about infor-

1 2
j mation about allegations of bribery to public officials than

40
xL 131 any thing else, (TR. p. 996). Shortly thereafter, FLE"MING married

CCO0. 14 Louise FLEMING, his current wife. Mrs. FLEMING testified that

Z 15 she and Daryl got married shortly after PETERS' arrest and that

d 16 on the night of her marriage, she spent her honeymoon travelin.-

17 with FLEMING and PETERS to Battle Creek, M11ichigan to sell:o.-

18 lift wheels to the Kellogg.Corp, (TR. pp). 1113-1114; also see

19 TR. pp. 1014-1015).

r-20 14. ELKO 'S call to PETERS in October of 1975 --- 2:0-

21' ber of 1975, according to FLEMING's testimony, ELOcalled and

22 asked to speak to PETERS and sign if icantly-1% stated zhat itcon-

23 cerned a check that BRISLIN ahd cashed for PETERS in t,-he amocunt 1_

241 of $15,000.00 (TR. pp. 1016, 11. 7-20).

-IPETERS also testified that likewi';se, the%, menrtioned to

261 him that they recall having cashed the check for PETR-1Stoc-

271 he stated that was their vers ion o f the story , ad then ,.e w

'1on to inform them that he had decided -6-3 take t'he Fifth Amendmen

-24-



1 when testifying before the Senate Committee. There is no indi.-

21cation for either PETERS or FLEMING that either BRISLIN or ELKO

31requested or commented on PETERS' explanation that he had planned
4 to invoke the Fifth Amendment privilege, (TR. p. 600). PETERS

5 also went on to assure them, according to his testimony, that he
6 would destroy his copy of the In-Tech check. PETERS also testi-
7 fied, (TR. p. 607) that EL~KO told him a story about Bobby Baker

8 to the effect that when Bobby-Baker got his hand caught in tChe
9 cookie jar, he took his medicine, went to jail, and when he came

10! out was a rich man. However, when asked iff there was any dis-
11;. cussion about the applicability about Bobby Baker's story to thc,
2, instant case, PETERS, in essence, denied that theare was any di4souS-

13 sion but simply suggested that'he understoocd 'it as a suggestion

0. 14;; that he keep his mouth shut. There ..as never any ev-ience

15o~ered by the Government that ELOor BR1SL:N ever co-"rs, _ed, re-
16 commended or suggested to either FL1E-MING or ?ETES thtthey

(717
1,either refuse to testify or perjure themse'Lves when so ts~vn

181 before any investigator or-investig,-ative hody. or pr-ceedi'ng. -. 1
11fact, when asked that specifically in testimoInc.,yE,~ N dne

that ZLXO or BRISLIN had ever so reguested, (i. .12)

2115. Playing of= tapes in F1ebruary of: .191 LECN

21testified that he and his wifLe, LOUIS-,., came to s ta,. -with 7RC 7I1

and ELKO during the first week of Feray197, i n r.4ahing:.
24: D.C. According to FLEMING, he had jSt clI0os-ea daw hi ho:sn

25there and were moving his furnishings to the ;e s t Co a s t .
2 testified that during t.hat Period of time he >'aved o r LR1'.

and ELK(O tapes hehad made over the nre-vious .-:=ar o; th .BI
23and Senate Investigators. 1He a 1So0r t _tif ed ~ha a :e,,. aay s f
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playing those tapes, they were then duplicated by ELKO's attor-'

neys, (TR. pp. 873-875). FLEMING went on to test-ify,(.R

p. 1037), that in 1976 he was also interviewed by the Internal

Revenue Service, which was taped in addition to that of the

F.B.I. and Senate Investigators. He also played that for the.

FLEMINGS in February of 1976. However, he admitted that those

interviews that he allegedly played for ELXO and BRISLIN in

February of 1976 did not actually take place until June or July

of 1976, (TR. p. 1037) . On re-di"rect exlamination, FLEMIN G thought

he may actually have played them for ELKO and BRISLIN after

their April 1976 grand jury testimony in June off 1976, (TR. p.

1040, 11. 7-10). Still unexplained is how the I.R.S. interview

of July 1976 could have been played in June of 1976.

16. Hyatt House meeting prior to April. 1970' grand jr

testimony of ELKO and BRISLIN -- F!L:_'MPZG tes:::fied tlhat shortly

before ELKO and BRISLIN -were schedule,. to testifyv bef:ore the

grand jury in Los Angeles in April of 1976, ELKO called him.:r and

said he was coming to Los Angeles with BR 7SLIN fo 4 r Uha -uros

(TR. pp. 877-873). FLEMING then went on tLo testify that th

night before the grand jury testimony that heand his wife,

LOUISE.. along with ELKO and BRISLIN, stalved at the_ Hvatt InOuse

Hotel in a room together and discussed th--e facts that would

probably be inzuired into by the gra,,d jury. FLEMING the re

counts (TR. pp. 880-881) a discussion betw,.een- Z1L(O anCd ERIS:LI"

where they discuss with varyving recollections the fa=cts pertain-

ing to the In-Tech check transaction. in an e::rt o eli4cit

from MI-r. FLEMING the Government's thneory that thne vayi eco -

lection of facts betw.0een 1ELKO and BRLNwith r ecard to tha
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transaction was their attempt to put together a false story anid

21 that they were therefore discussing altern~ative versions of what.

to testify to, and opposed to simply tryin-g to determine the

4true facts of an event that had occtzred four years prev ious,

5 Mr. HINDIN asked FLEMING: "At this point were you basically

6 discussing different versions of what happened?" (TR. p. 881,

7 21z. 18-19) significant was FLEMING's answer: "I'm not sure that

8 I can answer that question, 'different versions'. It only

91 happened one way. I do not know which way it was." (TR. 881,

11 21. 20-22) on TR. p. 882 HINDIN and FLEM1ING adequately establ11ish
W z e 11 that FLEMING had no knowledge of wh..at actually tranSpired during

12 the In-Tech transaction and presumably, therefore, was really

"' l 31 not in any position to testify as to whether E7LKO and SR7S IN

CL 4 were concocting a story or simply refreshi-n g their recollections

W ~15 as to the true f:Lacts.
_j

-J 16 16. Proceedings of 1977 -- nFeb ruary o f 19 7 7, 1 EEr

17. was tried and convicted on a multitude of federal chargesarsn

C 138 out of his stewardship and-activites at'" 0-.maio Instiz-.

9 He was thereaffter sentenced in Ma-rc-h of 1972 t o five yasithe

20' Federal Correctional Institute, (TR. pp. 62.1-612).

21 On April 215, 1972, shortly after T7Fred PETERS was sentenced

221 to five years in jail, Daryl FLiEMING deci-'_-ed to seek!::Tunt

231I from prosecution from the United Stat es Gcv e rn-ten,- .=-. enter -~
24~ an agreement where he has immunity, from prosacution fran*,' czr.n:Ie

5he may hnave ever comm~itted, (See Exhib:itL. 72) (TR. c.11 19-1122)

26: (specifically p. 1122, 11. 15-22) in exchange for 1-cooeratnc;

2'with the Government by providing the mwita lations =nQ nfor-

mation concerning public officials and agencies. C.- M1-ay 11, 977,
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PETERS was interviewed by Dan VOGEL of the (see Exhibit
T) wherein he provided information relative to this case, he,%
also plead guilty to the pending tax evasion counts and on the
same day in a deal with the Governm~ent received a two years con-
current sentence with his five year sentence -- in fact, there-
fore, no additional time. He also received on that same day
i.mmunity from prosecution for any offenses arising out of Mat-
ters about which he would testify, (TR. Nppe - ~.:the rFLEMINqG nor PETERS were interviewed acain by either -the F.B. I.
or the Government prosecutors until after- the qrand jury met.
and indicted the defendants on June 8, 1977. VOGEL of the F.B.I.
appeared before the grand jury using his recollection of the
interviews in the for-m of Form 302's as -the basis off his testi-4
mony, (TR. pp. 1344-1345). The Government stipulated that ': n-
ther FLE14ING or*, PETERS appeared before tharand juryv which
indicted these defendants.
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offered by the Governm~ent *at trial substantially varies

with that alleged in the indictment, even if the proof

at trial makes out a crime. IThe directed accuittal in

such cases is based upon the defndn' const-itutional

right to be indicted by a grand Jury before the case "s

passed upon by a petit jury, and t, -receive adequate

notice of the charges."u

The Government adduced extensive evanCe ar- tr-ial concern-

detailed alleged *transactions and a.-- overt act cover~nz

time period April 25 - May 7, 1972. ThI-e indictment was un-

usually specific as to dates, places and t~sof teother t-.oI

overt acts constituting the conspiracy count off thne --ncictment,

as the Court noted in its Order relrusing thne Defense its request

for a Bill of Particulars.

The Indictment alleged two overt acts -:hreasonable scec-

ficity. The defense timely filed a Refs or b-ill of rtiu

lars in order to obtain a clear idea of tecase neGovernment_

would be producing. Cognizant of thne 'di-::fculties o- presentLnu

a def~ense in such a case: i.e. Defendants res~de %.; or'-, in

-29-

IV.

ARGUM4ENT

1. AS TO BOTH DEFE-INDANITS, A VARIa4 C E
BETWEEN THE EVIDENCE OFFERED AT TRIAL AND
THAT ALLEGED IN THE INDICTMENT EXI'1STS,
RELATIVE TO COUNT I SUCH THAT BOTH DEFEND-
ANTS DESERVE ACQUITTAL AS TO COUNT ONE.

As stated in Clark and Boardmen, Federal Rules of Cr-iminal

Procedure, Federal Practice, p. 289 (1975), in the practice com-

ments to Rule 29, FRCP, the Motion for Acquittal.

i ca als ojctovriance if the evidence
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Washington, D.C. and defense counsel in Los Angeles and the acts

2,complained of took place almost five years ago, the Government

3 opposed the Request for a bill of Particulars regarding the overt

4 acts of the conspiracy.

5 The Court, in its Order, p. 4, lines 9-28, denied Defendants

6 request on the grounds that the Indictment was "clearly suf-fi-

7 cient" to give Defendants protection against double jeopardy and

8 to afford the defendants an opportunity to prepare a defense. The

9 Court continued, p. 5, lines 1-18, to detail the speci-ficity of

10 overt acts alleged and to conclude that such was suffilcient.
fS

Wz 11 Under the Federal Rules of C Iminal Procedure, Ru). 7 (e) an

cc 121 indictment may not be amended except for extremely minor allega-

11tions such as corrections of typographical errors. Subsection(f

CC 141 of Rule 7 was amended in 1966 to encourage more literal granting
Wrf

151 of motions for bills of Particulars in ordaer- to avoid this veryv

Y.16 type of prejudicial surprise. SRvaov Ui-d'tates, 353 u.S.

17 53 (1957).

181 Defendants timely filed a M~otion in L-imine to exclude the

evidence of this variance. The Motion was denied. That denial,

2Or allowing the Government to go forward with the evidence at trial,

21was error. The Government adduced alzmost. oina-Ihaf of itsale i

2 conspiracy overt act evidence at trial on this transaction. S--e

2iStatement of Facts, p. 9-10, supra. The Defense, on one day's S 2oti

24i presented an alibi defense, (Statement of Facts, ?. 10, suora.)

251 Defendant is entitled, by dint o.ff tIhe Sixzh Am7endment. to z

261 "informed of the nature and cause of the accusation" and must <

27' 
r -provided with sufficient information for t he nreu6-aration of +h

-30-



1 defense. Ruioll v. United States, 36 4 .S. 74,9 (16) Addi-

tionally, the Fifth Amendment protection agaList double Jeopardy

3 mandates a precise statemnent of the crime with which defendant is

4 charged.

5 The variant evidence offered by the Government at trial.

6 should not have been available as a possible overt act and, fur-

'7ther, should have been excluded on the grounds that, due to unfair

8 surprise and substantial prejudice its probative value wasclrl

9 outweighed. Federal Rules of Evidence, Rule 403; U.S. v Mahier-,

1 452 F.2d 547 (C.A. Cal. 1971) cert. den. 92 S. Ct. 1317, 405

cc11Z U.S. 1069, 31 L. Ed.2d 801 (1971).

12~ Russell, supra, indicates that even a Bill of Particulars
4O .

90 z 3i would not cure the defects in the Indictment, in the instant

14~ case, at p. 1049, c.f. Government of Virqcin Island.s v. rAzuirio,

S 151 378 F.2d. 540 (1967).

61 Therefore, Defendants are entitled to a rat gofth
171

imotion on either of the alternate ground~s.

is! We would also point out to the Court, as 1it develcoed at trial

191 the evidence of this unalleced overtZ act was a:rmcara.

201 convincing, but contradictory and confusing. The two prosecution

21J witnesses to this even could not agaree on what day i curd

22! what happened in the car as to conversation and th -,anner

231which the money was handled, the physical ev-idence showed that

24~ Pl"EES diLdn't even fly in to WVashinct on, TD.C. until th-e eenn

25 : of the day alleged by thne attorney for th-.-e cv-e_-rn-n,an h

261 origin of the funds as .testified by PETE.S was refuted b h ey

27i government witness from whom PETIE.7S testified_ h.e ct-_ained th seneI

28i On the other hand, the defendIant ws coc:-t ~

-31-



* I0
1!evidence, was probably not even in Wa hingon, D.C.,,on either

2i of the dates testified to,, and developed In what Atime he had

31after being surprised by that allegation some evidence as to

4 his alibi. However, in that mnanner, the defendants were extreme-

5 ly prejudiced by the introduction of that contradictory and,

6 confusing evidence of the government which,by the axiom "where

71there is smoke there is fire," colored the case in favor of the

8 government without proving it, and left the defendant little tCime

9 to prove in a more convincing manner- his alibi defense.

10~

jW

16:

CI

151

201

21'

22:

231

24

261

271

^8~
-32-



2.2. AS TO BOTH DEFENDANTS ,THE EVIDENCE ?RE-

SENTED AT TRIAL CANNOT INDUCE IN THlE M'41D 0'A

2 REASONABLE MAN A-BELIEF AS TO GUILD BEY026*D A-

31REASONABLE 
DOUBT.

41 In considering a Judgment for Acquittal 
a Judge is perm"ritted

5 to set aside a jury verdict for insufficiency 
of the evidence.

6 United States v. Tramunti, 500 F.2d 1334(1974), cert. den. 95 S.

7,Ct. 667.

811 The testimony of the government witnesses in a prosecutionl

9 for violation of Federal Narcotics Tax laws, 
disclosea no sub -

101 stantial contradictions such as the types as would require grant-

ca 
1V

cc ~ ing of a motion for directed verdict. Urnited States v. Morell,

12i 423 F.2d 1212 (1970).

~W z 131 In a criminal case the government 
mus.t prove all essentil

CL 14! elements of its case beyond a reasonable outand therefore th-e

w
5 standard for entering a Judgment of Accial wudseem proz-r

to be whether upon evidence view.,ed most favor abl- co he crose-

1icutior' a reasonable jurer could fail to have a r-eaconabl"e do- 1-bt

ltabout the guilt of the defendanlt, and thefc.tnztev:nc

1i is susceptable of different inferences is not enoug.-., but s

2 be sufficientl1y strong to banish all reasonabl24btU~~

2'
- States v. Markowitz, 176 F.Sup?.63(9)

22 ~ On a motion for a Judgment of1 Luuttl th Juz t c~n-

23. sider w-hether the facts from which the jurye co!uld fa: in: -.2

2.the defendants state of mind at th-e nim hen ma4z : l':l

D urious answers w..ere sufficient roed by reoAt evid e nce.

26 United States v. Bronston, "26 F. Supp.D 46) 9 71)' aff 5 F.d

555, reversed on other grounds 93 S. Ct-. .5 409 .S. 52

To determinea motion f or ,Ju d-M e nt- f Ac:t~2fC Cut
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±1must search &record and find whetheghe're is sufficient

2 evidence from which it could be found that the essential element s

3 of the charges have been proven. United States v. Brooks, 349

4 F.Supp. 168(1972) .

5 In determining sufficiency of the evidence to withstand a

6 motion for Judgmer4,t of Acquittal, the evidence and reasonable

7 inferences that may be drawn therefrom must be viewed in the

8 light most favorable to the government and, if under such a view,

9 it is concluded that a reasonable mind might fairly find guilt

10 beyond a reasonable doubt, the issue is fL'or the Jury; however,

cc e? 11 if it is concluded that there must be some doubt in a reasonabl

12 mind, the Motion for Acquittal must be sustained. United Stat'es

:*L 13! v. Collon, 426 F.2d 939 (1970).

0. 141 In determining whether there exists a balance betwdeen quillt

W ~15 or innocence, in ruling upon a motion ffor Judg-..enz. of Accuitt-.al,

16i the Court may draw inf-,erences from admi-1ted -Eac-zs, butifre~~

17 upon inferences cannot be made. United States v. Harv&,ar-d Dock

18~...Wharf Co., 124 F.Supp. 337(D.C-. Cal. 1934).

To deny a defendants Motion fo.7r Judgment of A"'Cauittal in a
20 criminal case based upon circums tanti -al evidence, 'Eandant s'

quilt must be the only reasonable hvcothesis from such evidene
22-

22~ and i4f there is any other reasonab)Le 'nzothesis, ernatis

13 entitled to such judgment, though guil". may also bea reason,-_le

24; hypothesi-s. United States v. 1%a.-inan;, 111 ?.Scp 7 63 (1953)

While all the government,-'s evid-ence is accected as tr-ue in

26 the application of the circumstantial eviden 'ce r>on. a :'lozion

27, for Judgment ofAcquittal , the Court ma,, "Look to t e d-e e

28 for purposes of ascertaining a reaso~nabDe h.ypotrhes s o-hr t-a-

-34



against the we tht of the evidence, the tolurt must act as a

21 thirteenth jurer and assess the credibility of the witnesses
3 and weight the evidence objectively; if the court reaches a con-

4clusion that the verdict is contrary to t%*he weight of the evidence

5 and that in this carriage of justice may have resulted, the verdict

6 may be set aside. United States y. Cara Mandi, 415 S. Supp. 443

7 (1976).

8 In ruling on a post trial motion for Judgment of Acquittal,

9 which asserted that the evidence was insufficient as a matter of

101 law to sustain a guilty verdict, all doubts of credibility are to

0I be resolved in favor of the Government. H-owever, if the Court Con-

>. c M 12 cludes that a verdict is contrary to the evidence, or its weig:ht,

z~i 13 and that in this character of justice may have resulted, verdict

Z. U 14' may be set aside and a new trial -ranted, but such remedy is to b:e

Z15 sparingly used. United States v. M-ancini, 396 F. Supp. 75 (1975)

161 In the case of United States v. Brooks, D.C. N.Y. 1972, 314)

17 F.Supp. 168, the court enunciated what we view as a correc-t view

* 18i of law. There the Court essentially held thnat issues of, credibi-,_
19

.ity are jury questions not reached on motions for a judgment of

(r 201acquittal following a presentation of the evidence unless the

2 testimony is so in conflict or improbCable as- to 'be incredibole a

221 a matter of law. We bel ieve that thae Government' S evidcnce is.

2311both so in conflict and improbable, and is so incredible, it m':st

24, be disregarded as a matter of law.

When you get to the bottom line ofE eachn and_- every alazo

261 set forth in the indictment in this carticul~ar case, 'IOU a:

27that the only evidence submitted against the ieecat s th a:t

23of Fred PETERS, who is contradicted and refuted not only y ,
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ionPrior in s e t ttments, u almost each and every

21Government witness who took the stand, much less the defernse wit-

3 nesses. To begin with, we believe PETERS himself is an i.nherentl~y

4 incredible witness. His background and history as developed by

5 evidence in this case show that throughout life he has engaged in

6 lies, in fraud, and deception. It began as early as his teenage

7 years when he fraudulently enlisted in t"e armed services of the

8 United States. It culminated with his faking his own death to

9relieve himself of the burden of facing his former wife's charges

10 of incestuous relations with his daughter and fleeing to Los

0 11~ Angeles, where he changed his identity and secured his job with

12the Automation Institute by once again falsifighi eum n

L= z 3 I lying to Mr. TOKESHI, who was then to emnlov him. Beyond that,

14 Fred PETERS is a convicted felon whose testimoney must be viewed

15with caution; was convicted of crimes of moral oer-Ditude, icui

16: ing fraud, which means his testimony must be viewed with grea:!t

17 caution; and he has been granted immunity from prosecution :for tzne

1 testimony he would give again requiring, as a matter- of law, th.at

his testimony be viewed with great- caution. So what we have in

2;this instant case is an entire chain of tw..o conszD:iracies and

2;four substantive counts which to be proved, requires the beJlief_

22'
!in 'the testimony and evidence of Fred PETER.- bewyond a raasonaz-,_-

23j doubt. The belief in a witness who for three se-arate and dls-

24;
tinct reasons must be viewed with caution as a matter of I'aw., d "iCI

1by background anid history has proven hiself a Master o:f deceicz.-

26! If that weren't enough, each and every transactio-n a-bout

1 which he testif ied revealed contradition not. on> l it oztner

28!Ib twt i ;'
jGovernmernt wi tnes ses in very material asc cs %;Jth*1Sc,
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1prior statenentPand testimony after becopig a Government witness.

2 .To begin with', PETERS alleged in his interview on May 11, 1975

31that his first solicitation for funds by Steve ELNO cccurred at a

4 meeting in the Congressional Hotel immediately after the GODDARD

5meeting in January or February of 1972 and that Zilark GREEN, Daryl

6 FLEMING, ELKO and a southern gentlemen were all present. At thnat

7meeting, according to PETERS' statement then, ELKO solicited "~five

8 suits. of long underwear" which he knew to mean $5,000.00. There-

110- 9after, PETERS recounted he gave ELKO the $51000.00 in Daryl.

0 I FLEMING's office.

0 1 At the time of trial Fred PETERS changed his story and stat-

121
4CO0 ed that his earlier encou~nters with EL.KO in January and February

:,t lof 1972 produced no discussions regarding money at all. Then he
14

16,q _jchanged again at trial and recounted that those same -meetings co11n -
z WW 15

tained discussions about expenses which he understood to mean p a y-
X 161

ments to ELKO. When it came time to testiffy as to payment of tat
17-

alleged $5.,000.00,. by the time of trial, PETE."RS no "Loncer had us

in Daryl FLEMING's office but now inside a car p~icki4n g a;_m u p at

*the airport.

On the other hand, of course, as already pcinted out in cur

Statement of Facts, Daryl FLEMING, the other osnt-nes.n
221

was allegedly present at all points during these consp.iracies,
231

isave the In-Tech check transaction, refuted PETBERS' storiJes in
24,

ialmost each and every material fact. D arylI FL G T 7 .1 ri c,2 t s-

fied that he never heard Steve ELKO directy solicit Fred Pzr"ERS
26'

21for money. And the only type of indirect solicitatio he coudI

^8infer was ELKO's questioning of hLEIN imsel- alone as to --71,a t

if anything, FLEMNING was being paid an,-d ;:ehrthere, was mconoe'iy
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1it for F LEMT4

21 Both in his F.B.I. interview and in his t e st i t n y at trial-,

3 FLEMING denied ever hearing ELKO use the term "fi0,ve suits of long

4 underwear" with respect to his conversations with PETERS.

5 Further, PETERS stated that the origin of the funds for the

6 $5,000.00 bribe was money given to him in $100 bills by TOKESHiI.

7 TOKESHI, of course, vehemently denied ever giving PETERS that

8 money.

Further, PETERS' testimony has you believe that ELKO and

101 FLEMING picked him up during the day of MIay 7, 1972. H-e'1s

ccz -specif ic as to that date because , P'ETErRS recalls .tlhat follcwing
02

12his April 24th trip to Washington, he went back to Los Angeles

Z 13;to explain to TOKESHI the necessity of $4,000.00 or $5,000.00

CL 14 ' being given to ELKO, got that money from hi m, flew thence to WH-7'M

15,in Memphis, Tennessee for a May 6th metnand then on, to

O6N WashIington on May 7, 1972. FLEMIGhmef eal ivd1,i

17: response to a question from the court, th[-at it was daylight, --

18 yet the Government' s own evidence as to- that -tr i o f Fred PE' TEIRS

.shows he le ft MI- emphi s, Tennessee a t 6 : 05 P .M%. an-,d would' t have=

21arrived in T ashington, D.C. until night!_time at 9:00 .M. Ue itn

21;

21FLEMING nor PETERS can agree as to exNactlv what 1nacrnened insif=

the car, with FLEMING talking about extensive conversatio 10 1

23ELKO viewing the envelope and the cash, while PEEERS tsiis:

24to no conversation and ELKC\O quietly slipping the closed envelope

i nto his pocket.
26,

PETERS completely changed his tsnnvfrom that- of bhi3

27F.B.I. interview and would have us now !DeJeve zhat EllKOr

the "five suits of long underwear", :: eaning thne $3, 0 00. 00,
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Jln a speaker @One during a telephone czeration that PETERS had

2 ith Daryl FLEMING.

While one can understand a variance in dates and time that

4 might be corrected when viewing documentary evidence and records
5ne had not seen, there are no documents and records that could

6 ,orroborate a reason for PETERS' change of mind as to where ELKO

7 solicited the money, whether it was in a meeting in a room or over

8 he telephone; there are no records or documents that PETERS could

9 ave reviewed between his F.B.I. interview and the time of tri-4-al

10 11hat would have led him to determine whether he handed 'ELKO the

CzC? $5,000.00 cash in FLEMING's office or in an automobile; there are

121 0 records or documents th~at PETERS could have reviewed that.

l3Lwuld have indicated to him whether M"ark GREEN was present at a

14 meeting as he testified at a F.B.I. interview, or had absented.

himself as he testified at the time of trial. Since FLEMING and

16 KEHIare Government witnesses, the GovernMent is b-oud with their

17enials and refutation of PETERS' testimnony. The testimony regarcd-

ing this particular episode is too in conflict to be credible as a
191r atter of law. it' s incredible as a matter of law beca-use ofth
20'r

inherent incredibility of Fred PETZRS, and because of the nuwmerous
21!

conflicts on almost each material point raised by P1E-TEZr1S between

22his testimony and his F.B.I. interview. It's i.nherently incredi4.ble

2 because of the conflict between the tes-timony on material matte-rs

24!
betwen prsecuion witnesses themselves, an-, it is improbalble as

1a matter of law that Mr. ELKO, M r. 1F LMNG . anid 1 f. PZT ER S -w ere
261

together during the day of May 7 th a s th'.e C o ve rnme nt-C alle-_g as a h e
271i

Mr. PETERS didn't arrive until that nigh1,t, as thne 'Government's
28 I

11documentary evidence shows.
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1The next qisode in which Mr. PETEI nce again is the sole

2witness to try and establish evidence of a crime is the alleged-

3 bribe of June 16, 1972. Here again, we have no one but PETERS

4 stating t hat ELKO received any money whatsoever while both

5 FLEMING and PETERS agree that PETERS gave FLEMING a check for

6 $10,000.00,, they disagree on almost everything that happened

7thereafter.

8 According to PETERS, Daryl FLEMING kept the money in an

9 envelope until later at the alleged meeting at the Congressional

Hotel. According to FLEMING, he told PETERS, "It's your money;

J..0, you count it and keep it." They both agree that thiney went to

9- the Conigressional Hotel 3kater on that afternoon, about 4:00 or

z 4:30 P.M. as FLEMING placed it,but there again they both total"'.,

141 disagree though both are supposed to be eyewitnasses to the s a-m e

event.

As it turns out, FLEMING deniLes he witnessed anything.

17
1 While PETERS stat.es that he kept $4,000,00 for hi-nsnl1f, he gave

the $4,000.00 to FLEMING to give to ELi(O and gave $2,000.00 to

191
.FLEMING for himself. Thereafter, accordingly, .FL'EMUO-11 cave E 

T 
-Q,

20ii
er i the $4,000.00 alleged bribe.

211
FLE:.1IlG denies all of it. FlE.Z4N.G states that ?2 a

22:
Ithe money all the time and while he fettatTRS would t -'

23
some money out, and there was discussion of a $4,000.00 In-rPch.

241
loan, FLEMING denies that he gave ELKAO arnvth i.-. instead, he

1states that he went to the bath,,oom, and hnn e ca-ne out he sa
26i

napkin with som~e figures on it he Called a reetwhich,coe-
271

iiently, he later destroyed. But he deiS eeing .. o-,vc,
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324 at all th~at dapxcept sloooo.00 that Wa40ven to him. Again,

2 1 the prosecution's ownl testimony as to this 
particular overt act

31of Count I of the indictment, and 
the substantive facts behind

4 Count 11 Of the indictment, are so 
inherently in conflict and so

5 improbable as to be incredible as 
a matter of law. Added to that

6 is the testimony of three witnesses 
-. two eyewitnesses (C."OLLEY

7 and FLOOD) and two disinterested 
witnesses (COLLEY and MERLINE) --

8 and documentary evidence that demonstrates, 
most probably, that

9San Francisco is where Mr. ELKO 
was at that time on that day. It

1-0 is therefore improbable *that that 
offense occurred as described on

12.L that date as a matter of law.

>:12: The third transaction which the prosecution 
described as a

J.:0 zbribe is perhaps the most incredible of a!l 
He.re again, we do

<W ~not have Daryl FLEMING as a witness. 
Daryl FLE.P11.G denies any

W 151
knowledge of this transaction at all, exce'Zt C to corroboratCe

16BRISLIN'S testimony that BRISLIN 
talked to PTR bu dln

17
some scripts, books or materials to PETERS on behalf: of: the,6a In-

1.Tech Corporation.. The only witness as to exactlyv what hapoena-_ at

19 ftepoeuto swo
this event on behalf of thcrscto swo ~od old1 incre""-

20ible Fred PETE'RS. Now Fred PETERS, himself, actual>y does not say

22.
Ithat this is a bribe. P.ETERS, himself, sa-ys thatZ BRISLD4 h.-ad

221 atras ok n oetig lctI-e' n
shown him mtras ok n oetia bu nTcac

231
,there was mention of $15,000.00, but he isn't quite surte wha-t t7h e

24,
!explanation was. He then goes on to t e s -. 4. y th'n.at o n J-U ne 2 3, '177 2

25he made out this check for $15,000.00 to :n-Techn to giVe 'Co

26
people he believed could be helpful to hiim. ThiJs was h-is st-a-.e or

271

28mind. Even he does rnot t-estlfy that tede~alSr~r~2 
a

bribe or inducement to do anythin. Alh esi' is;ha
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1his mnotivation was. To characterize that this check was in some
2:4rmor fashi'on a bribe is incredible and improbable as a matter

3 o~f law. The prosecution would have us believe that FLEMING and

4 !PETERS, who dealt in cash as a matter of habit, and who claim on

5!w previous occasions to have sat down with Steve ELKO in a car

I6and in a room, and sorted out thousands of dollars in $100 bills

7'to disguise, mask and secrete the bribe of a public official, all

8ioff a sudden would bribe that same official by a check made out on

ja corporate account, made payable to another corporation, not only

10,;isigned but counter-signed, and impossible to convert into cash

0 .:Without going through bank processes that document the transaction.

*C 12 :And all of these bribes are for an accreditation that 'did not takle

M13:'
1-N OZ !place, focr an extension-of an eligibility that was afforded as a

LU ma1tter of olicy to all schools similarly situated, according to
W 151

__ ~ ~ Alg I h oermn heory. And most incredible and improbable of all,

X ~167
is the PlETERS explanation that, while he was willing to drop

J$60,000 or more in the Sterling-Homes fiasco, while he was willing~
,.8I
It-o walk away from WH.iXM-T Corp. after dumping $180,000 or more in

that-atroi, whil e all the money he was using he was stealing
2tr0ie
11anyway, he refused to continue his efforts with regard to accrecdit-

21atiorn because EL'KO wanted but $25,000.00 more.. Incredible and

22 mprobable, as a =atter of law, are those three incidents which

23 ":
il togather are th'.e objects of, and primary overt acts of, Count I of

the-I Indctm-t const-itute the substantive Counts "I and III of:

the IndictmentP and the denial of which is the basis of the cer-

i7 AAjury Counts c nd. VI of the Indictment, and the motive for the

Cc44 Csn4c ra.-% t--o obstriuCt justice set forth in CountC IV of the

I n di4c tment.
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24Specifit1ly,the May 7th alleged 10eand the June 16th

2qlal2.eged bribe are the monies that ELKO denies receiving directly

3! or indirectly in Count V of the Indictment. The facts surrounding

4the In-Tech Check transaction--there was no evidence and no alJlega-

5 ition that EL~KO received any of the proceeds directly or indirectly

6L as set forth by PETERS V. BRISLIN is the basis of the perjury

7Count set forth in Count VI of the Indictment.

8] if those events above did not occur, at least in the manner

0-hywere described, then of course the defendants have no motive

4C the!
01t%-o cover up. And here again, the gravamnen of the offense of the

W z Pi
cover up relies almost solely'again on the contradicted testimony

12 '1of Fred PETERS. FLE1"MING testifies that ELKO calls PETERS to tCalk

1.o0z t4-o him about "the check that PATTY cashed for him meaning PETERS",
wh0ycnitn=ihwa h efnat etfe apnd t

14

Z UJ
~m. is only PETERS who tells us that that is their version of the

16
story, and without,_ saying it's untrue, would have you believe that

that's their attempt to cover up something else.

once again, the discussion at the Hyatt House, where Dary;l

20 .-,nd "Louise ?FLE>!IN*..,G overhear ELKO and BRISLIN discussing 
and

I recouinting the facts of the In-Tech tCransaction,then four years
21.

221 d pcrior to their grand jury testimoney, can lead logically to

* one of t7o conclusions. The first conclusion is that eear w

231
peo-ple who do not want to place themselves in a position of bein~a

24
Aaccused of.- p-erju-r by inconsistent testimony, and t-hereforear

25;

r-eviewing the :Eacts, then four years old, jogging their memoriJes
26:1

and -minds to t-ry and determine the truth of what happened so that'

t-heir- test .-ony will be both' truthful and consistent. The oth-er-

4ntercr:)et"ation, of couse, is that these two targets of- the gra-d
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3jury are coord ting their story in ant *rue fashioiz to cover

2up misdeeds of the past. Which is true FLEMING doesn't know.

3When HINDIN asks him that probative question as to whether they

4were in fact discussing different versions, FLEMING demurs and

5says he doesn't know. So once again, one cannot convict on Count

6VI of the Indictment unless one again believes the inherently in-

credible testimony of Fred PETERS.

8 With respect to Counts V and VI of the Indictment, again,

9the only refutation to the fact that those are truthful statements

1 is the testimoney of Fred PETERS. Count V of the indictment basic.

0. 0 ally said ELKO lied when he denied taking money directly or in-

>. cc 12 directly from PETERS or FLE24ING, ref!erring of course to the alle-

1,gations of the bribe in May and on June 16, 1972 (that testimony
Z5 CL 14~

W ~would not refer to the In-Tech transaction where t.-he money wen t
z UJ

to In-Tech and/or Pat BRISLIN, no evidence having been oroduced

16that any of it went to Steven ELKO) . Coun-z V-' of the :.-.dcment

17is, of course, Pat BRISLII's version of what hap-ened with the

In-Tech check; that it was gien to her inth ispacan
19

*that she returned $13,500.00 of it in cash to z red PETERS. She
20.

Ican only be convicted of that particular account i-f, once again,
21!

Iyou can, believe the incredible testimo-.4nv of ?E7TERS beyond reason-
221

able d~oubt.
23

PETERS is so pathologically incredible, that he even

2,perjured himself at this trial on coints unon which he was

Iquestioned which weren't even material to th-,-e particular transanc-
261

tion in question, but were posed to test credibility. For
27i

instance, when asked whether or not he had reviewed with Mr.
281

TOKESHI the various loans and wi thdrawals he htad made at
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1Automation In~t-ute to make private irlttmehts in WHAM,, 1-1C.,

2! and other enterprises, he replied that of course he had, he was'

3 'Icertain he had. On the other hand, Mr. TO!(ESHI, when asked

4specifically about those particular loan transactions, testified

5that PETERS had never cleared them with him and that PETERS had

6 11been untruthful with him. Again, TOKESHI is a Government witness

71and the Government is bound by his testimony.

81 PETERS maintained that the first suggestion of spreading

9'money arouid came from FLEMING, who told PETERS that he would

j01have to do the same. However, FLEMING, the Government'-s witness,
Ui11!
cc0 V denies that and states that'it was PETERS himself who first stated

12''he was willing to spread money around and that he, FLEMING, never

Uzi made that statement.

141 PETA.ERS specifically denied that he had falsely told people

W 5that he was a Congressional Medal of Honor Winner, as the Senat_e

16!investigators had reported in their investigation. And yet,

PEDTERS was flatly contradicted by John WILLINGHA:LM of the WHAM- Tr

18CORPOBRATION, a disinterested witness, who vividly recalled that

~Fred PETE-:RS hAad told him, along with the WHIiAM-T board, that he

,was a Conaressional Medal of Honor winner,being personally given
227

tLhe redal b-,, :Harr-y S. Truman. In fact., WILLINGHkIM recalled, it
22]

was zinding out thrcugh his Congressman that that stateinent ofr
2.3

P ETErS w as n ot t-rue that caused him to first suspDect Fred PETEr-S'
24'

!i character-.
25

In sun.-arv, therefore, what we have is a siX count indict-
25'1

-mn-L based o,- the exclusive representations and allegations of

F red F PES. Each and every one of those allegations has been
4,

refuted in ;oart or-, in whole by the other Gov,.ernment witnesses in
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the case, as 1as the defense witnesses, Mr. PETERS.' own back-
2ground is that of a pathological lier, cheat, and -man devoid of
3all truth. He has a strong motive to lie in that he has been

4 granted immunity from prosecution for all of his criminal activity
51about which he testified which, as a reuslt of this trial, extends
6to'almost all his activities between 1972 and the time of his in'

7 carceration in 1977. Beyond his background showing a propensity
8j to lie, his conviction of a crime which shows in fact he's a man
91 of low moral terpitude, the fact that he has a strong motive to

101f lie, the evidence has also shown that at thi-4-s trial he in fact
-? . did lie, and that almost each and every prosecution witness has
2 testified in conflict with, and refuted PET7EMS' testimony. The

04 1 court as- a matter of law must rule that his testkimony is so in Cort
14flict and improbable as to be incredible .=s _= matter o-.- 10aw. Tha t

being the case, there is insufficient evidence, then, uzpor whicin a
1!conviction can be had in any of the sixc counts charged ti this
17indictment.

20!1

rr21:

22

23

24.

26:

27!
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1 AS TO DEFENDANT VLKO,*CIFICALLY
AS TItOUNTS, It II Ill, IV, V Vo OF THfE

2 ~INDICTMENT, THERE WAS INSUFFCIEN' MYD~J~
AT TRIAL TO SUPPORT THEGULr.TY VZTR11E-mi.

Count II of the indictment, which is also set forth as an
4 1

overt act, and objective, of Count I of the indictment alleges in

substance that ELKO induced Fred PETERS on or about June 15,'1972
6

to travel to Los Angeles from Washington, D. C. for the purposes
7

of giving ELKO the bribe alleged to have taken place at the Con-
8

gressional Hotel on June 16, 1972. The Government must prove
9

that in fact ELI(O induced PETERS to travel from Los Angeles to
Washington on that day for that purpose. It would not be suffi:_c-

W12.

12ient to prove that after having arrived in Washington, that
4C IFLEM1ING and PETERS decide'd to bribe ELKO and that ELKO therein

13Idecided to accept said bribe to prove Count ~ fthe indictment.
14~

There must be some evidence, some showing, as the clear language
W 15
_J of the Count itself states, that the interstate travel of PETERS

1
17was, among other things, for the specific -.x roose of bribing ELKO,

18and that ELKO induced him to .do so before the act of traveling.

19 According to the Statement of Facts, there was no testimony, or

; any evidence whatsoever, that on or aboutZ June 13, 1972, ELKO in-
duced PETERS to come to Washington at all, much less _induced him

to come to Washington for purposes of the alleged bribde o-f June 1,

231 1972. In fact, PETERS did travel to Washington- from Los Angeles

on or about that date. The evidence does show ththe made out a241

2!check to Daryl F.,LE,lING, who therea-fter cashned that c1heck and14 r-e-

26turned the cash to Fred PE.TE:RS. The evid'ence as set f~ort-h ]y ot

27FLEMING and PETERS then demonstrates that the,; went to the

28 Congressional Hotel. But as stated in thne Statement o.ffcs
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3thereafter tha testimony is comleultel,* ntdicoywthPTR

21 alleging facts absolutely denied by FLEM4ING. FLEMI11NG testi-fying
in essence that he never received the money back from PEfERS, a

4PETERS alleges; FLEMING denying that he ever handed the $4,000.00
5to ELKO as PETERS alleges, and in fact FLEMIING alleging that he

61never saw any money transacted or exchanged that day except for
7 the $1,000.00 that he himself received from PETERS. That is the
8 Government's evidence and they are bound by it, to wit, FLEMING's
g testimony that he was unaware of any bribe occuring that day at

2.0 all. Only PETERS gives us some testimony of a bribe, but there
cc 1.again, even he doesn't claim that he gave the $4,000.00 to ELZKO

12,but that he gave it to FLEMING, who in turn gave it to ELKO, w.,hich
2n l3Iof course, FLEMING denies. Notwithstanding the contradi~toryz

(L14; testimony as to whether or not a bribe even oCcurread and thestoc
1.- 151suggestion by the Government's own evide'n'ce that it did not,

X Ilk- 16neither PETERS nor FLEMING testif'ied to anythn othar than ta
17',being a spontaneous act occurring on that da,/. There was no
18' testimony in the transcript that Steve ELKO0, whom the evidence
19; showed to have been in Pennsylvania on the 13th o ueadi

201 San Francisco, California on the l~th o: June, ever- induced 2,r
2 1PETEZRS to come to Washington on or about r-*-az date for any Purpose

2 2 1whatsoever, much less bribery.

23' The same problem exists with Count 11' of the -indictCment,1
24!wherein iis all1e g ed th at E LO X In du _-Zd z n a ab ou Jrune 2,192
2 PETERS to fly from Los Angeles to Washington fo-h~pur-oses fz

26: bribery, to wit, the In-Tech of $1-5,000o01, which Z~RS claims hle
271 gave to ELKO. The problem with the oenmn' case, acan, is

that there was no testimoney or evidence a;!:Soev.er -naM "n :ac
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ion orabout t* date ELKO induced PETrR&Ocm oWsigo
2frthe Purposes of bribery or to come to WZashingto.? whatsoever.,3 In fact, PETERS' own testimony was that he decided to do this nice

4thing for people who Could be good for him. It., was a manifesta.
Stion in his own mind that induced him to carry a check from Los6Angeles to Washington, D.C. on or about June 28th. Apparentl.y,

7 according to the testimony of Daryl FLEMING and the evidence i-
8 this case, the inducement for PETERS to come to Washington from9,Los Angeles on or about June 28, 1972 was to meet with FLErIING,

i10 Red Z4UNTAIN, James R. JONES, TOKESHI and oth.ners at the Rotunda on0h
z C? Ill June 29, 1972 to discuss the passage, and the implications thereof,22 of the emergency $200 million Appropriations Bill for the relief

oz 131 o Agnes disaster victims. As the evidence sh, ows, that meeting
.0z

14, was held, and the concern on that happy niAght was the purchase of15~ Sterling -- H-omex stock which they ex:p.cted to Ze a bonanz-a to alllk~ .6Of them by the sale of its inlventory, thro*ugh (C'0-,gr es sm, nFlood,
17'to the flood victims in the Wyoming Valley of rnslaa

.I~fol lowing the Agnes disaster. Accordina to the evid-4ence, specif-
ically PETERS' own testimony, it was qUite fortuitous th-at he* 0 ecided at that point in time to also bring iithh: to W-.ashinactoG.

er 2 1 D.C. on thatday a check made payable to the nTchCorp.orationwhich he alleged he thereinafter gave to E.LKO. Again, the induce-

24 n! ent by ELX, as aided and abetted by BRSZI~ for PETEES to0 Coo11.7e
fI rom Los Angeles to Wv'ashington ifor that pur.ose of a bribe is Znessential element of the offense .which, 

41- Coe1 aie d t26 prove either as to Count III or as t_-o that Count as expresse in
2iCount I as an overt act.

Again, we hnave a problem thlat in both nz e n : h



1only incriminatlng evidence is the uncorroborated, refuted and con-

2 tradictory testimony of Fred PETERS, and again submit that his

3 testimony must be viewed as inherently i6ncr-edible.

4 The argument with respects to Count II and III, of course,

5 carry over to Count I of the indictment, that the evidence is

6 entirely insufficient to prove that there was any conspiracyi to

71commit bribery.

8 1 In termns of the objective of the conspiracy to interfere and
9 'defraud the Office of Education, again we have a huge gap between

1the Government's theory and the Government's proof. While we all
IMI, 11 recognize that the Government's theory wasthtLKbsiig

C~iongressman Flood's name to the letters that were transmitted to

1. 0Zth Office of Education, by using the strong and flowery language

14that he did, and by addressing the situation solely to thIe Wes-:
jW

lCoast Trade Schools, was corruptly trying -to intare fere wilth tcn_

16 mnp a rt ial1 de term in a t ion o f eIi g ib ily bI the Off ic e o du cat 1'0)n
1 7 and its delegee, NATTS. However , th-.-e r o b em o:f th]e G o ve rn m 2n s
18 :1theory is that it was contradicted b-, the wtessthe Gvrmn
D.9called to establish that theoryr. The orinc_"pal witness, of1 curse,

20was DR. FULLER of the Commissioner's staff. I believe it is s--*-

21n-lit to point out that the t1wo .witnesses hocould hav.e 4.

22:fact testified as to whether their decisions w.,ere u n d 1y i flunc eci

234 and interfered with in a manner i nc o nsiJstetwh BOsofii

24duties were not called lby the Gove-nment, t: 11 w:1, :rMe

Commissione-r of Education MARLIN and Mr. ROM HT ofr th -e Office o
26, Education. Instead, the Government tried to establish that

2:Cmisine' decisions were chanced or Some; o-~ orr:l In 1_1-

23"!
Iferred with by calling two of their aides. :cveas et
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1 bef ore, DR. FUELER did not sustain the G04rrtent s position and

21 the Government is bound by his evidence. 
His evidence was that h''e

31 knew,0 and the Commissioner's staf f knew, ,hat his was bas ically a

4 staff-to-staff transaction between EL:'O and 
the Commissioner's

5 staff; that they knew and were aware that it was 
usual for a

8 Congressman's staff to sign the Congressman's nanme and to draft

7 his letters, and that they also knew that, while 
the language con-

8 tamned in those letters was unusual for a Congressman, 
it was

91 quite consistent with the type of language 
that emanated from

101 Congressman Flood and his office. Therefore, one must infer for

ic z~ the Government's own evidence quite the opposite of the Government's

121 thor that they regarded these letters as the usual and

ca. 13: legitimate types of communications that would come from Congress-

0. 14 man Flood's office if concerned about a particular oroblem in an

15 agency which came within his committee's jurisdiction. On the

16; other hand, Ruth CROWLEY was called by the cen5to voice her

17 opinion that the apple cart, in effect, was uPset bzy ELKO'Is le e r-

18! to the Commissioner and that it interfered with a standard 
.,nd a

(7, 19 policy set five years previously b,, another Commissioner of

Cr 2Q Education. The problem with CROWLEY's testi-mony was -it: was

21-1 speculation on her part. She admitted tha-z sh,.e had nevrer talkeZd

21to FLOOD'S office, and she had never talked to Congressman Fbo1od

231
ori to Steve be-ore seddntkowhtr O Thaiscussedt-p

41the matter with the Commissioner o.. zducat_ oflbfr sun t~

decision in his name, and she herself had no discussion wih zhne

26 CommissiOner'1s of fice. While showing th:Ie naturalbracai

271 tendency to resent the fact that the Commiss:oner of" EduCat_ori,

Mr. PRORH.IT, her superior, exercised decision makinc, oowers
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3authority thatfad been delegated in par-tQo her, she had to admit

2also that they had such authority and it was within the purview ofj their responsibilities. While it was the Government's original

4contention that this extension of eligibility until NATTS could

5 consider the problem of accreditation was unique to the West Coast

6 Trade Schools, on cross-examination CROWLEY confir-med that this

7 privilege was extended to all schools within that class, exactly

8 the end result that congressman Flood testified he hoped to

91accomplish using the West Coast Trade Schools as test case.

10~ Apparently, while the Government and defense lawyers can well

W Zi
X # 11recognize using a particular case to set a precedent of law, the

121 Government seems oblivious to the fact that Congress-men do the

&-: 13; same in setting precedents within the agencies under their juris-

CL 14 diction. CROWLEY thereafter continued to testify that once NATiTS

W 15
had made a decision on the West Coast Trad.'e Schcols, and several

other schools, that Flood's office withdrew their interestta

17the eligibility of the West Coast Trade Schools continued to be

18extended, as well as that of other schools, beyond t'he period thraT

-9Flood's office indicated any interest i~n the matter. That - belies

201
the Government's theory that that poliocy was spec::.i c allyI ca r-7eld

21out for the Westk Coast Trade Schools, or any otn1-er ztrade schools,

22'
ionly because of Congressman Flood's interest. So whnile the con-

231
spiracy to defraud the Government by interfer - aith CE was an

24interesting theory in Count I ofth idcn'eunrtat>, t

was refuted by the very witnesses the Goen tcalled to ssa~

I6 it, and therefore quite obviously, the evildence is insuffIficienzt to

27;
Isustain a conviction on that th1-eory o Count- of t he4 id icte

28 With respect to Count 1V oftei~-et ;iha,~o
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conspiracy by 4ELKO and Miss BRISLIN t*ostruct j Ustice, again

we find a wide gap between the GovernmentIs theory of "he case, the

allegations of the indictment, and the proof that came to bear at

the time of trial. With respect to the overt act of the famous

phone call from Steve ELKO to Fred PETERS on or about October of

1975, we find that quite to the contrary of an admission, ELKO

when asking for Fred PETERS, told Daryl FLEMING he wanted to talk

about the check that PATTY cashed for FRED. That, of course, was

quite consistent with BRISLIN's testimony as to having received

the check herself from PETERS and thereaf-ter returning $13,500.00

to him, as the subject matter of Count VI of-. the indictment, where-

in she is charged with lying to the grand jury by having st,-ated

those facts.

The second event upon which the Governm~ent relied t.0 demon-

strate that the co-conspirators were trying t,-o merge thneir stories,

and lie to investigators, was the famous eoisode inFebruarY- o:r

1976 when FLEMING testified that he olayed his I.R.S. and _F.B.

interviews, along with a portion of h.,is Senate inzerview fforth

defendants prior to their April, 1976, gran~d ju-ry appearance an-,

they then dupliated the same. As it later turned cut, of: course,

those interviews, save the Senate interview, tok,- place In dune

and July, 1976, after the defendant's prlgrand jury. i:1eszzzonvLC _'1

for which the defendants are indicted for p:erjiury. It is cuit:e

obvious, then, that that evidence : n::cen~ 0 o so -.4

they used those tapes toprepare their testi.-.ony for thegro

jury and to conspire to lie therein. Ln t,-ermns ofthe Senate

testimony,. FLEIMING was also forced toZ admit thlat he reaflv ddn'

have a tape of the complete SenatZ~e inerie ,.:u on!- a ozo

-53
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1of it, actually less than half. What, if any, utilization that

21 could be to the co-conspirators in obstructing justic-.e never was

31 brought out at'the time of the trial, and how, and what, factual

4 importance it had was lost because of the insufficiency of the

5 evidence regarding the other two tapes.

61 Thereafter, the Government turned its attention to the famous

7 Hyatt House meeting, where they would have you believe that the

8 defendants sat around concocting a story to tell the-grand jury,

9 sepcifically with respect to the In-Tech check. The problem with

a ~10 the Government's theory is, again, it is not supported by the

11 evidence. While they got Daryl FLIEMING to testify to a banter

~o12
12lbetween ELKO and BRISLIN to their best recollection of the facts

131 surrounding an event four years previous, whnen the golden cuestioni

jW 141 was asked of Mr. FLEMING as to whether or n.o:- they weredicsrg

151 different versions of the story, presumably as opposed
-j

1'to trying to sort out the true facts, LEIGcleverly demurred

17 and stated he couldn't. answer the question. Speculation, o:f

1:course, is not evidence. -A demurrer thatZ_ he didn't know, of

11course, is not evidence. There are no other witnesses exCec:

20Louise FLEZ1MIG. And all she could add tCo thei Conver-sat.:on s:

2 appeared to her,. too, that they were discussing d.ifferent a ,

22! about the same circumstances, and it was hner guess tha the %.e

trying t,-o concoct a story for the grand uy.It das her 4:n-:es-

!sian, although she could give us no zasis:o n re -

having been neither- a witness to that soeci:iC evrent, nor h a,, ;

2'been involved with any of these poeop'le during. the- tr-e o f: th'e fir

27 alleged conspiracy. All louise FLEMIU1.'G could a=dd to the Case -,,as

2 a subservient wife serving her husband bcy aerigas awtn5
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on the stand, as she had when she and Dail~ FLEXING and Fred

21PETERS, journeyed on her honeymoon to sell forklift wheels to the.

3 KELLOGG COMPANY. The bias she demonstrated against Pat BRISLIN,

4 who had been close to DARYL's second wife, CAROLYN, is evidenced4

51in her testimony. To support her belief that the story was being

6i concocted, as opposed to the innocent interpretation of memories

7 being refreshed, was her incredible account of BRISLIN telling her

8 that she was going to testify before the grand jury that the

9 receipt she received back from Fred PET.ERS on June 30, 1972 was

10 washed away by the Agnes disaster which, as we know, occurred on

W_ z 11, June 22, 1972. And of course, BRISLIN never did so testify before

>2 the grand jury.

13 1 If Count II of thle indictment is not supported bysuffc-*-7

141 evidence, then, of course, Count V also must7 fa'll as bOeing no-:
15~ supported by sufficient evidence. For Count,- V es sentia~l 4

-J6

1 charges ELKO with p:erjury for denying the lecqations set orn

17 Count II as alleged in the indictmen- -_ 1 would like t on

18out that it is the defendant's position thtC41tVo he-~t

ment is d'irectly related to Count 11 and possilv the overt act.

er, ~of M'ay 7, 1972, which I shall address in oemolment. 'The4- tr a ns -

21;i action set forth in Count 111, the in-Tecn cneCk, whia-ch .Pat

22 BRESLIN deposited into the In-Tech account and :romr, when she .la-zer

23' took $13,500.00, is a transaction where th-e moneyacod

24 the P r oof o f t r ia 1 d id n o t g o b eyvon ?Pat2 3RiT r 1

stated to the court', beyond Pat BRIS-LIN-, te have no evidence a

21to wbhere the money went or for what it waS u-sed. T 1aee:or e,

27 course, that particular transaction couldnosuana euy

count against 'ELKO for denying the reca lot of' fu:,.nds fo L::;



orPTES

2 With respect to the transaction that PETERS alleged took

3 place in late April or May of 1972, though his direct examination

4 testimony would infer that he also believed it took place in Ma,f

5. again we have a situation where the contradictory and confusing

6 evidence produced by the Government's own witnesses is inherently

7 incredible and certainly insufficient to sustain a conviction. We

8 have witnesses who cannot agree as to what happened on that oc-

9 casion and the Government is bound by the apparent confusion and

-J10 conflict of its own witnesses destroying the sufficiency off their

1 evidence. PETERS testified that the origin of the mon,,ey that was

12~ later to be placed in an envelope and supposedly reach a.d ELKO 's

z 3 pocket was Mr. TOKESHI, who gave him that amount in $103 bills

0. 14~ between the time that PETERS came back to _Los Angeles from his
15 A r l 24th tr o to Wa h n t n and the tim.,e he w-ent- to M m h

1'Tennessee for WHAM board meeting and teefr ewinto

17 Washington on May 7, 1972. TOKESHI, sezcifi4z allv denied th,-at h

8 ever gave Fred PETERS any su'ch money. TOKE'SIHI Is a Gover-n-ment

witness who himself testified under a grant of immurnizy from
ell* 20 prosecution. FLEMING was certain that th,,e ee; took 9lc nthe

21,
daytime in direct response to a question by the judge, ?ETRS

221V
himself knew this happened on the day ofMa 7, .1972, arnd yet th'e

23Government's own exhibit, the ticket. of red PEr=RS from L'.emois,,

14 Tennessee to Washington, D.C. on tchat date, shos htheleft ~

6:05 P.M. and would not arrive in Wsington, D.C. until 9:00 that
26. night. Defendants' exhibit G demonstrates thtnot on w.as tn.at
271 ticket issued but the boarding pass included thereon o-Zemo nstz r t s
28

bey/ond a reasonable doubt, along with ?ETRPS' ow. n tes-'_:*mony, ta
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spiracy cannot~e established. Dennis V*.S.,, 302 F.2d 5 (1962).

Er'go, it is clear the "...person does not become a coinspirato una- .A

less he knows of the existence of;* the conspiracy, agrees to be-

come a party, and with that knowledge commits some act in furthIer-

ance thereof." U.S. v. Falcone, 311 U.S. 205 (1961).

Inmconsidering this motion for Acquittal, the standard to be)

applied is the same standard used by appellate courts in review:

the evidence is viewed in tie light most favorable to the

Government, and, gauged thereby, is deemed or not deemed suffi-

cient to justify a jury verdict of guilt beyond a reasonable doubt

Goff v. U.S., 466 F.2d 623 (1971).

on a motion for judgment of acquittal the trial Court must

consider whether the facts from whiCh t~he jury could have infer-

red the defendant's state of mind at the ti_-Lme he made allegely1

perjurious answers were sufficiently proved by direct evi:dence.

U.S. v. Bronston, 326 F. Supp. 469 (1971).

Summuarizing the relevant case law, teCou-rt- after tria

herein, instructed the jury-in jury Instrucz~ion Sev-en, as proC-CseA

by the Go~ernment,. as follows:

"One may become a member of a con.zirac% *;znu
full knowledge of all the details of JConsoiraclr.
On the other hand, a person who Alas no k.owled'e of
the conspiracy, but happens to act an av;.
furthers some object or pupose of the consp-rac... does
not thereby become a conspirator. Befo- the jury may7
find the defendant . ... has become a -O-'er o the
conspiracy, the evidence must sh-ow eo a roasonable!-
doubt that the conspiracy was osciomc

the Defendant willfully partiate unlawu
plan with the intenIC to advance or- :u"rther some- obDject
or purpose of the conspiracy."

A 4.,otion for Judgment ofAcitlshude rna

is clear that the evidence which wouldz ju1st ify th uyin i.ng

any single ele:ment of an of fense cha:,rzec a- ~oa
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1that was the tght he took. In summnaryqhe rein, the defendants

21 believe that the court should not be guided by the Government's

Stheory of the case, as apparently the jury was, but what evidence,

4 if any, there is to substantiate that theory. And that evidence,

5is insufficient to sustain a verdict of guilty as to all counts

6of the indictment, as to all defendants.

7 4. AS TO DEFENDAN~T BRISLIN, SPECIFICALLY, AS TO
COUNTS Io III, IV, AN4D V OF THlE INUCCT!MUnNT THERE WAS

8 INSUFFICIENT EVIDENCE AT TRIAL TO SUPPORT THAE GUILTY
* VERDICT THEREON.
9

As set forth by the Summary of Testimony on pg. 17, bCoth
10

PETERS and FLEMING testified that BRISLIN was not present at any
z 11

of the discussions or exchanges oil money, and evidenced no know-
SN' 12,

4 0 lz ledge of ELKO's accreditation efforts for PETERS. At that time,
Z2 W 131

0 in contrast to the period of the alleged cover-up, she was not

15 living with ELKO as if married, but was merely a girl friend and

t former business associate.
Y. 16

17 The only cover-up acts alleged by the Government agai nst

18, BRESLIN occur several years .Later, too remote in time to infer an

19 admission or consciousness of guilt on or aot the time of the

offense to infer "present intent" required frScienter*.
20!

The evidence presented at trial as Counts One and Th-ree o:
21

22ithe indictment failed t,-o establish thne nelcessary. el~ement ojr.
22 Scienter or intent.

231
i It is implicit in a charge of conspiraoy-% -:3 %r~laze a cr7mJ-

24!;
al. law that the elements of knowledge and int-Aent e snc;wn 4t3 -xit

IU .S. v . M ish k in, 3 17 F. 2 d 6 34 19 63) ;1 c hn a,", v. US. 2 63 F.2"-
261

27 1525 (1959)

28 Without proof of knowledge, intIZent t-o ~atz~t na Con-
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1is lacking. U.S. v. Shafer, 384 F. Sup.!496 (1974).

21 If a reasonable doubt is inherenbly posited in the Govern-

3 ment's case as to the Defendant's intent., a necessary element of

4 the offense, then the judge must grant the motion for acquittal.

5 U.S. v. Wing, 302 F. Supp. 1247 (1969); U.S. v. %Ielillio, 275 S.

6 Supp. 314 (1967).

On each charge against the Defendant, the evidence is fatally

8 insufficient to establish guilt beyond a reasonable doubt. As

9 already set forth in Section 3, above, of this Argumnent, Counts IV

0 and VI of the Indictment can only be upheld as to BRESLIN if the

cc0.ov-inherently incredible testimony on the issue of the in-Tech

>: 12, check can be believed beyond a reasonable doubt. ',-e submit. I:at

b~ 13 it cannot as a matter of law.

14

W ~151

Y.- 161

1.7

19!

201

21!

22

2351

24i

26i

27'
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5. A NEW TRIAL HEREIN WOULD, IN FACT, BE
IN THE INTEREST OF JUSTICE IN TH1AT THE VERDICT=
WAS (a) NOT SUPPORTED BY SUFFICIEI-IT Ev:D"NCE:
NOR (b) CONSISTENT WITH THE WEIGHT OF THE EVI-
DENCE.

When there are grounds for a M4otion for a new trial because

either the verdict is contrary to the wieght of evidence, or not

supported by substantial evidence, the Court should be guided by

the "interest of justice" alone. United States v. Neff, 343 F.

Supp. 978 (1972).

If there is a reasonable probability that there has been a

miscarriage of justice, a Motion for N~ew Trial should be grantl.ed.

United States v. Smith, 179 F. Supp. 634 (1959), cert%-. dem. 364

U.S. 938 (1959).

If the prosecution fails to p,)rove any essential element o~f

any count the defendant is entitled to a new trial. ilhera, In a

prosecution for imaking threats agai-nst th- rsAet tejr

was permitted, via the instructions, to conv.J.ct the deffendant

without a finding that the threat was made wqith a present -intentior,

to do injury to the President, reversal and a new tri;al were re-

quired. United States v. Patillo, 431 F. 2d 293 (1970) 1 :n e

instant case, the prosecution has put on no evidenca (See stat--

ment of Facts) indicating thiat deffendant ERlSLIN h6-ad a zr'esent

intention to form or join a conspiracy or do an unlaw,,ful a:ct, i,-

the year 1972 in question.

A motion for a new trial on the gr.-ounz1:s of asSer-ted lac.-, o.:'

evidence to support a verdict is addressed to tesound diiscreton

of the Court. United States v. IV Cases of i-:nzCen G,

300 F. 2d 14411 (1962).

On a motion for a new trial on thea arounds th-at the vr.c



1!is against the~ieght of the evidence, tQCourt rmay weigh the

2tevidence and consider the credibility of witnesses, and if it

3 reaches the conclusion that the verdict is Clontrary to the evidence

4 and that a miscarriage of the justice may have resulted, the

5 verdict may be set aside and a new trial granted. United States

6 v. Robinson, 71 F. Supp. 9 (1947); See, also United StZates v.

7 Joines, 327 F. Supp. 253 (1971); United States v. Hurley, 281 F.

8 Supp. 443 '(1968).

9 ~The Court may set aside the verdict as contrary to the weigh

101of the evidence and grant a new trial even if there was substCantia.1

11evidence requiring him to submit the issues to the te_-_:rmination of

Ait-Vthe jury. See United States v. Robinson, supra.

I:o A Federal Trial Judge has the power and the dut; 'to crantl a
1 new trial if the verdict is on such insufficient. evidence as

W 15would warrant a new trial in the interest of Justice. United

X States v. Frank Feld, 103 F. Supp. 48 (92

As stated in the Sumkmary fFcs ERSseiial

testified that BRISLIN was not pre sent dur ing arnx of theI diLcu-

soswhere it is alleged that E L.KO s oli c ite'd mon ey -- and of

20course FLE MING denied that ELRO had ever sol icit1%_ed -money :from

1~ PETERS -- and that she was not Present %%hen any of tebre

22,
transactions occurred. Further PETE F.S test f ied fa-- he ne,,ther

231
overheard nor discussed with BRISLIN anything -from ic he cld

241
1infer she had any knowledge of ZE LKQO's accreditation

PETERS also testif. 'ied, as did FLEMI'J1G, that B:1.sL:N ad~:
261

;talked alone about In-Tech trans ac tions w.ihi4ch CETERS caracterizec
271

as loans, though he was unclear as to thne discussion ahiout

$15,000., while FLEMING conlifirmed thiat the': talked abozut PTR
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purhae of so cripti, books and mat es among other things.

2 FLMINGlikewise disassociates BRISLIN from 
any act, dis-

31cussion or knowledge of the conspiracy charged 
in Count One of the

4 indictment, and has no knowledge as to Count Ill. Clearly there

5 is insufficient evidence, and it is certainly against the weight

6 of the evidence, for a Jury to convict 3RISLINI of Count One of 
the

7 Indictment, and of Count III of the Indictment. For even if one

81 believes PETERS account of the In-Tech Chec.k% 
transacti~on, there

9 Iwas still no evidence that BRISLIN knew of any quid-pro-quo with

1.0

121

3.31

1.4,

1.5

16;

17!

18'

2.91

20,

211~

221

230

24

26!

271

regard to accreditation alleged as to ELKON,, nor that she knew of

PETERS motive to "help the people who could 
be helpful to me".

The mere fact that at that time she was ELKO's girlffriend, (they

were not yet living together as if husband and wife) , alone cannot

infer or impute knowledge. Nor can one impute knowledge and

scienter for acts alleged to have occurred in 1972 
even if.. you

believe that BRISLIN, several years later, -.;h-en ivJ~in; with E~

as if married, assisted him in covering up acts he was alleged 
to

have committed. It's too -remote, and cannot !:e considered as an

admission or consciousness of guilt at the tme Of the acts.

As outlined in Sections 3 and 4 above, the evridence is .-Iuch

Itoo insuf ficient to allow the verdict of' the j ury to s tand with

ard to any of the Counts as to any of. the defendants, ifno

for the purposes of a judgment of acquittCai, at Leastfo a ne;

trial. And certainly, the verdict of the j;ury, rec-4-res at least

a new trial as against the weight of tbhe evidence.

The weight of the evidence, as set forth in the above sumr-

mary of the evidence (pp 5-27) clearly shows that on about

April 16, 1972, PETERS and FLEM-iNG; clear>,, had lost faith i h

-62-
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ltability of AUTkTION IN4STITUTE to Obtain Ccreditation for the

2 west Coast Schools--rememberiflg that Automation itself was

3 accredited. The weightof the evidence infers that the $10,000.00

4 "house loan" was a down payment consulting fee to FLEMING, dis-

51guised as a loan to avoid payment of taxes on it as income, to

6 find other enterprises in which PETERS, F"SCHER anid (_ARMEN could

'1 invest t he funds they could divert from Automration institute.

8 They would set up such vehicles as Group 11 and Group III Equities

9 as separate corporation from the Institute. The weight of the

10 evidence, and FLEMING's own testimony, refuting PETERS, was that

0 ~ at that time they involved RED MUNTAI$N at HUD for the purpose of

;t12 investing in businesses in the housing area that were potential

J.:o recipients of federal housing arnd construction funds from that

< 14, agency, rather than continue with the HEWi bureaucracy whee hey

1 had no friends (PETERS incredibly testified th.at :*uTINwas cot

6 involved with he and FLEMING in 'housing :,atters, but W ith te

17~ funding of FISL paper.)

18 The weight of the evidence , and tetestimony off~MN

19,
and WILL IMG11AM%1, shows that PETERS came to Washington on April -4,

20
1972, not to discuss long underw;ear with EL~Oand accreditation

211
with FLMEING, but to discuss with FLE:- IUO-'r, ~TI and WL:GA

221
i investing in WHAMN Inc. to the tune of1 $255,000 ofr .1utomation

231 4 t=Instiue money, with a commitm-Lert of $250,000 good faith money

24
t ;%,o be caid on -May 6, 1972, at the bZoardz7 pres --n t ation to WiM h

,25
weight off the evidence is that PETERS invented,' the cover storyV

26
f or TOK'ESHI's benefit that he needed that ^:25,000, $5,000 ner-

27:
1school," to bribe ELKO and FLOCOD ,for accred :.at~ion pDur-oses, 7znc
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11decision on t*tmerits is reached, espetily where the welfare of

Z minority students--attending shcools that had been directly rated

3 as eligible by OE and had depended on such funding for more than

4 ten years, was at stake.

51 The weight of the evidence clearly shows that consistently

6all that FLOOD's office, and ELKO, requested was that the proper

7 considerations procedures, as already required by regulation were

8 followed by CE, or imposed on its delegee NATTS in the administra-

9 tion of programs under the jurisdiction of the Subcommrittee of the

510 Congress of which FLOOD was chairman, such that vocational schools

Cn 11 already eligible under OE loan guarantee programs not lose such

12, status until NATTS, or 0E., made an accreditation decision on the
L 131

:o z ~~merits. The evidence conclusively showed tChat the polic0 ;_ex

tending eligibility to already funded schools with accreditation
,C5Ui 15'applications pending was extended to- all schools so situated, not

61just the West Coast Trade Schools. Th'e evidence also cnlsvl

shows that once a decision on the mrt fteWs os rd

1,Schools had been reached by NDATTS, ever. though adverse, ELO:D's

office, and EL~KO specifically, withdrew any, interest.
4O The weight of the evidence clearly shows that the purose a.-I

21;
inducement for PETERS' trip to Washington, D. C. , on June l3-16,

221972, was to confer with FLEMING and :4UT~Nabout his new post

2.3
24as a boar-d director of, and President of, WInd c, and d eliver to

FLEMING the final $10,000.00 for a total of S25,000.00 rer.~r

t he r e st o f t he 10 % f ind e rs fe ae f or th 23,0 000 loan t o -'T -A I
261

27 convertible into stock. The weight of the vidence shnows th'-at

none of that money reached ELKO, as --fme, or -tnhe ihz te
28

ievidence is that ELKO was nearly 3,000 miles =,dav atZ t.-he tieat
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2. then took that same amount and made that~twnpayment to Wi{~m.

21 The weight of the evidence shows that the real purpose for

3 which PETERS flew to Washington, D. C., was to meet FLEMING an-d to

4 ibrief him in on the WHAM board's reception to this presentation,

51and to meet again with FLEMING and WILLINGHAM, as FLE&MING's Diary

6 1 and WILLINGHAM's testimony demonstrate, on May 8. The evidence

7shows that PETERS did not arrive on the 7th of May -Until 9:00 p.m.

8 at night. The weight of the evidence suggests that PETERS gave

9 the $5,1000. 00 to FLEMING in his of fice as a f inder'Is fee payrrent

101
on May 8 at his 9:30 apppintment, as he had earlie r told VOGEL dur-

CC z 11ing his FBI interview, and it is improbable that money ever reach-

MM 121 ed ELKO. The weight of the evidence is that E'LKO was in
0
2. Im 13:
0oz Pennsylvania on May 7, 1972, as JONES and BTi'JZSLIN testified, and

14i
the gas receipts in evidence suggest,. and did not reunto

151
IWashington D.C. until late on ZMay 8, 1972, as disintearested wit[-nes

i' WILLINGUA6.M confirms. It was thus impos sible, or at least imorob-

171able,, that he drove to the airport during the dav of 'L1ay 7, 972

1 pick up PETERS before PETE-RS could hav,,e physically arrived, and

accepted the $5,000 bribe in the car as testified to by PET ERS at

20trial.
21'

The weight of the evidence is that on that sa:,,e trip, to

22!
document and maintain PETERS' cover story to TO-r' ES H1_ and to

231I
Ijustify further diversions of Automation InstC-itute fu-1nds to

I housing enterprises , FLEMING and PET7ERS enlista--d EI2ZKan FLOs

iassistance in the form of letters which coculd be sh;nto :KS~I

26!
in obtaining accreditation for the West Coast Trade Schools. Th&:,,

271
were confident thney would obtain the same b.-ec-ause of' the merit in-

28i
the principal that eligibility ould no ecut off u;ntil- a
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4

5

6

'7

8

9

10

131

14~

151

Y. 16'

17'

C18

20'

21<

221

23

24!

25

26

27,

the A1MA convention in San Francisco, California, making arranger

ments for Congressman FLOOD's appearance.

The weight of the evidence clearly shOW3 that the purpose of

PETERS' trip to Washington, D.C., and the inducement to come there

by traveling in interstate commerce, was not in response to ELKO,

'but in response to a call from FLEMING to attend a dinner and meet-

ing at the Rotunda with himself, MU1NTAI 'N, JA:11ES R. JONES, and

others, be cause of the emminent passage of the $200,000,000.

Emergency Relief Bill for victims of the June 22, 1972, Agnes

disaster. The evidence conclusively shows that meeting was held,

and that following the same $60,000 worth' of stocck A-as purchased_

by PETERS in Sterling-Homex Corporation, manufacturers of pre-fab

modular housing, and that all anticipoat-ed huge profits by th-e

selling of the Sterling-Homex inventory to flood victims in

Pennsylvania, and elsewhere. They hoped, and exet~the hein

of ELKO and FLOOD. The conclusive evidence is that tne6---y did not_

get that help, did not obtain the governMentZ Contracrs 'for

Sterling-Homex and ;4HAM that they had expected, and thereby- were

left standing holding the bag, having diverted mo-re than $200,000

from Automat-ion Institute for t-hose enter--ris es, wihno way o'

restoring those fLunds.

The weight of the evidence thnen show,.s, that1. PET7r,-.JRS, ho,,ei1ess-

lvr in trouble, again, again changed his name and- fled to A1rizona

with another auarter-of-a-million dollars c: th-e :_ol-oanv rrznae.

The evidence then shows that he and,' .-~IN2 jIu sin (7 that 'base, e-n-

gaged over thne next four years in a sar:*es o:r -_ w'.r1ses wn-.,

involved criminal activity for whnich FZE>I:,lT - and ?PE"'ES -now h--:e

immunity for prosecution in exchanc-e for th'eiJr tSt mony, ann_
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1about which FLEMING is currently providing information to the

2IDepartment of Justice in Washington, D.C.

3 The weight of the evidence is that when the Senate began to

.investigate the West Coast.Schools,. and PETERS was arrested on the

5passport violation, he instinctively and irunediately, did the

6 popular and acceptable thing, and tried to buy his freedom by mak-

7 ing allegations against a public official, a Congressman, unnamed.

8 The weight of the evidence then goes on to show, as FLEMING so

9 testified, that after PETERS was bailed out of. jail they discussed

10 the fact that the Justice Department was anxious to grant immunity

WZ 1 in exchange for allegations against public officials. Th1-e evidencc

121: shows that notwithstanding the investigations th1-en pending, Pr,L-Es

13 and FLEMING felt secure enough to continue their schnemes and scams
Zo Q

14 until PETERS' incarceration in 1977.

15 The weight of the evidence shows that all1 of the acts of E,:7

Y. 16! and BRISLIN between 1975 and 1977 were the natural acts of4. a

public official, and his comtmon-law wiftyngt eeriewa

18' exposure, if any, the investigations around PETERS might create

r 19 for them; realizing that mere guilt by association in thZ3es

201 and public eye is harmful to a public of-ficial.

21The inquiries being made, even b:y the manner i!n ..;iCh the

22, questions were asked -- ELKO's request to t- _alk to PETERS about thie

23
23check Patty cashed for him -- show innocence ofrnmind and of action.

24ZT
The weic ht of tChe evidence is that ..LKO and BIRUSUN - were rcs~

15ing their memories at the HYATT HiOUSE m-,eeting, prior to thi-er

26grand jury appearance of Aril , 1976, jus t as --MC etiza

271
he and his wife did subsequently when makiJng appearances. Z3 _1 TS LI N

was clear in her testimony that all she and ZEL1\O were doing iLs
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1avoiding the sibility of being accuseloof perjury by making in-

2 consistent and erroneous statements of f acts due to lapse of

3 memory over the period of four years that had passed. FLEMING

41 could not, and did not when pointedly asked the question by I{INDEN,

5 refute that interpretation, he demurred.

6 The weight of the evidence shows that the defendants did not

7 encourage anyone to lie or obstruct justice, and not one prosecu-

8 tion witness testified that either of the defendants did so en-

9courage them, in-fact upon inquiry admitted that the defendants

10co had not.
21))

0 ~ The weight of the evidence, as outlined before, demonstrateas

11 that the alleged bribes of May 7, 1972, and June 16, 1972 did not

1.o0z take place, so that ELKO did not perjure himself: as set forth in

W 14 Count V of the Indictment when denying that he had received suon

Z UJ
Ui 15monies from either PETERS or FLEMING.

x 6
l6 ~ The weight of the evidence shows that n~either of the

Idefendants knew or understood the purchase of the 1n-Tech Ma t_-eria21

by PETERS, and the later cashing of the ch-eck, to bDe a brib-e with

the money going to In-Tech or BRISLIN., and that B-RISLIN w,'ast-

21ing the truth, as opposed to the uncorr-oberated testm.ony of. ER

21in her account of what happened. The weicht o-f the evidence s

22
inot, therefore, sustain a conviction of-; Count V! of the Indictme~nt

231
against BRISLIN.

24
The weight of the evidence show14s thamt LMN anP:EScn

25i
cocted the whole criminality of the story as alleged inOcnt

26:
Ithrough VI of the Indictment, sometimes manufact',ur_,n; facts, 7ce-

271
Itimes taking innocent acts and giving th1-em -unseemly cer..

28
for the purposes of buying their fcreedom. rThey knew that e



they hdearlier used the same cover story of bribes t o ELKO and

2KFLOOD to extract funds from TOKESHI, the government would find

31their story credible, and by handing to the Justice Department

4 prosecutors headline-making prosecutions of public officials, the

5 Justice Department would find the trade desirable. Besides, the

6 officials PETERS and FLEMING would, and did, point their finger

I at to escape punishment for most of their criminal activities, werE

8 the very o nes who disappointed them by turning down their housing

0- 9 contracts and thus deprived them of the expected resulting finan-

cial bonanza which would. have made them wealthy, and allowed them

ol L 1to pay back to Automation Institute the funds they had diverted,

R 121an thus avoided criminal. culpability.' Thus vengeance an-d oppor-

g.o Z tunity for freedom from prosecution presented themselves at the

14 me moment, when within a single month, M,1av 1977, bothI FLEM'7IG

Uj ~ 151c VI:
and PETERS made deals with the government, cave itr~~s ~ -

Y.- 16ing this case to the FBI, and without much further in~terview or

17~
investigation, the Government obtained an 11th h-olur I~cm

18 week-and-a-half later, June '3, 1977.

201

221

22

23i

24:

251

,7

28
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6. A NEW TRIAL HEREIN WOULD IN FACT 3E IN THE

INTEREST OF JUSTICE IN THAT THE C5TR OUGHT'TO HAVE
SUSTAINED DEFENDANTS OBJECTIONS TO'THE GOVERNM1ENT
PROSEDISTUCTIONS AND TO TH2.:n :4AUkNNErRINWC
THE JURY WAS CHARGED.

A review of the Government's proposed special jury instruc-

tions, as submitted inthe instant proceeding, reveals a staccato

like repetition of things such as the elements o-,f the crime of

conspiracy (See for example and compare Government Instructions

No. 4 with number 28) or that of bribery (See and compare Govern-

mnent's Instructions No. 12 and 23, for e.-xampe) a, and so forth.

This approach to persuasion is well known to those who practice

the art of propaganda: "The big'lie" -- if you say it long

enough, often enough, it will be believed. C.17., Dictionary

of American Slang, Wentworth and Fvlexner. -.age 35 (1967). In a

less strident voice, Jatnes Conant puts it thusly:

Some of inankinds most terrible misdeeds n-ave 1see=n comrm4 t o

under the (constant chatter!] off certain mag. ords and

pohrases.

A study of the last volume of the transcrip-t -clearly man-

fests defendants objections to this "mnachine gun" approach. To

these objections the Court seemingly agreed. See "Volume 9 .L.t

then, dispite the Court's assurances that h -vrmn' s-ec-

ial instructions would be triraed and experga-tied to melwlwt

might otherwise be a cacophony, t1he Courtwn on to ch1-arge th.

Jury inthe manner objected to. Iisthe:re ore, SUsztc t- ia-:

the jury was thus more convinced :D % te r e eaAt ed 'Ina-7_-er41.nc C :

the Government's special instructions thnb,, th14e .dec .

new trial, therefore, seems in order; for-, having assured o:~e

that these instructions would be pared, blat linnoz doin; sc,

-70-
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V would seem that the wide discretion 
of the Court i.n effectinlg

21 justice upon a motion 
for a new trial ought 

to be exercised now

3 for the benefit of defendants:

4 The verdict should be 
set aside and a new tri.al 

granted

if the Court reached the conclusion 
that a mjscarriage.

5of justice has resulted. US. .paeliust 83 F. Sub.

7 617 (D.C. Hawaii 1949).)

1

10\

12,

131
0z

W 15

16;

17'

Cr ~18"

20i

21

22'i

23

24,

25

26,

27!

28;
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7. A NEW TRIAL HEREIN WOULD IN FACT BE I.' THE

INTEREST OF EUTC IU'HT H OU' ED IN RFUSIN

21 TO PERMIT THE INTRODUCTION-OF EVIDENCE BEARING ON

THE CREDIBILITY OF THE GOVERNMEN'S 9~ WI'Z.SE

4 Th fats licied n prt in front of the ju~.ry, but for the

5 ot part outside of the hearing 
of the jury because of the

6 sustained objection by the Government, 
demonstrate that:

7 (1) PETERS was interviewed on May 
11, 1977, and thereafter

8,was not Interviewed by the FBI 
or government prosecutors until1

9 after the grand jury handed down an 
indictment in4, this case;

U10, (2) FLE14ING was interviewed on M61ay 25, 1977, and thereafter -.,as

Wz 11~ not interviewed by either the 
FBI or government ,prosecutors

<M 12~ until after the Grand Jury Indictment 
off June 3, 1977. (3) VOG2EL

2. 3! appeared before the Grand Jury with PETE.-'RS and FA:L*ZMING'S Form

14 1 302's (Summary of their interviews) which had not been reve;-.,d

'%51 or corrected; ()OJue 8, 1977, thie Grand Jury, wtotei2C

Y6. PEE o LMING having testified before it, 'nanded down a

2.7\ indictment setting forth dates and -,laces of soecifiC overt-

18~ a c ts a nd c ou n ts i n t he In d ic tire nt, ae b Y ex am-14 Count r2-,.-o

1 which sets forth that on June 15, 1972, ELKO cauased ?:TERS to

Stravel in interstate cow-merce for the =ur-':os-es 0fbrbeya

21! event also an over-t act of Count I.

221 The poroblem is, how did the grand j ury. nick tzhat- date, anc o,:i

23' PETERS and FLEMING who are under agreements to "'cocera-te" wth

24 the government under sanction o: prosecu--:Ol if thydo not-,te

51conform their tesioyt atsadeet su:c.l d tot.e.v

21the Grand Jury Indicttment,-, but,- not ata-stei-::eine

27 While the Government obviously presante. douetr d-:&n

to supplement the FBI interviews of 'LE:1 an7 7ES to : e
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1 the instant Indictment, there are some allegations 
as to

2 time and place in the Indictment that could not have 
been

so explained. Let's address ourselves, by example, to Count

2 of the Indictment, which is also an overt act in Count I.

51 FLEMING received two $10,000.00 checks 
in the Spring of 1972,

1one on April 14, 1972 (See Exhibit 7), and one on June 16, 1972,

61 (See Exhibit 14.) Both are drawn on A~utomation Institute 'and

81 made payable to FLEMING, both were cashed by FCLE.MING inl W.ashingto~r

91D.C. According to PETERS FBI interview (Exhibit T) , th6'e first_

.j 10i mention, and only mention, of a $10,000.00 check is to 'FLEMING

W ~for a "house loan", from which proceeds the $4,.000.00 bribe

121 set forth in Count 2 and Count 1 would be derived (Pg. 5, EJ)

*A- W 13 I-n'_;ahis -FBI..inte rview , FLEMING recalls the $10,000.00 check as

14 being around June, 1972, but he too only tal--ks about one $10,000.

SI 151 check giving us no clue as to whether it was th~e :irSt or second

6ione he cashed from which it is alleged he, e )E:O$,00.00.

171, PETERS traveled to Washington, D.C. on both6- occassions, ~Mi

8 cashed the checks in Washington on bZoth cca_:ssJons. There s

19no document that we are aware of or evidence th.-at could have ti

20! benused before the grand jury that wou.1_J 1ead th . o ize".eve

22. other than PETERS version in the 1;33 _n:erviewt th'at1 h1e gave_ a":

22! $10,000.00 house loan t-o FLEMING that was zo be"reoaid'byz11r41
23: the proceeds to ELKO and FLOOD, whch w o I have meant thne zlkDri

24! $10,000.00 check for which FLEMING g3ave PBSa I r e 2,7-n

21it as a house loan. Had the Grand .3ur%,~ce ta cnek oee

261 it could not have charged it as the statu-:= of I iitz i on s 1had

27! passed, while by alleging the check- ofJe1, 19 72, th ccUi

b be at th e Ifiv,7e (5) year statute by Seven '7) days.
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3)Now, whether our theory, which we believe can reasonable be i.n-er-

2 red from those facts, that the attorneys for the government cho.se

3 to have the Grand Jury indict on the alleged distribution of

4 one of the $10,000. checks using the June 16, 1972, date to

5 avoid the statute of limitations, and thereafter FLEMING and

6 PETERS conformed their testimony to that date supplied by the

7 government to "cooperate," not because that date was true, is

8 correct or not is a factual question that should have gone to

91 the jury. It goes to the heart of the question as to the

101 credibility of the only two percipient wi-tness to the crimes

11alleged, both of whom have strong motives to "coooerate" with the

12 government's desire to prosecute the defendants , bDo th of w ,iho m

a. z 13, have a lot to lose if they do not. A fair trial cannot be had

a. 14~ without the jury considering whether the te=stimo,,ny, of-:- these

W 15!1 witnesses was not in fact framed by tegovernment for thnem, and3

16 1 the Court erred in not allowing Counsel. to pursue that subject

17i and place that issue before the jury.

1 A defendant who was convicted of w,-ire f Jraud crimarilv on the

1;testimony of two witnesses whose tsioyhdbeen indauced b

Cr 0!a hope held out by the prosecuting atone hat- the czcOnerat-io

would be considered by the Court in acting on, zi.e incitements

22 against them, was entitled to a new trial on the gro-unds '--, o

had been denied due process. H awk in s v. nh Uies SDt ates,

24 F.2d 873(1963").

The Court, in Hawkins, makes ref erence to teUn~ted S3,Z~-,es

2.Supreme Court case of Napue v. illinois, -360 .S 264(l : 9).

The Hawkins court states, inter a!-ia, "tevice wihz'no

Napue case, supra, sought to e-raticaze -aas zl-e supcrass-o. 1
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A

facts from the jury, from which the jury might have concluded that

21 the witnesses had fabricated testimony in order to curry favor

3with the representatives of the state ... J. at page 377.

4

51 CONCLUS ION

61 Because of the inherent incredibility of the probative

7 government witnesses, and the-incredibility and conflict of the

8 government's evidence on almost all material facts, Coupled with

9jin many cases the physical impssibility or imporbabi2.Ity of the

10 1occurance of some of the events, the defendants are entitled

lto a Judgemnent of Acquittal on all counts bzecause of the insuffic-

1 2 i'iency of the evidence.

13 Certainly, they are at least entitled to a rnew trial or. the

1-4 insufficieny of the evidence, and aithout a duta net.. trial is

15!imandated because the weight of the evidence acuis he defendants.

16~ Because of the number of Counts al leced , and the compJlexitY

lo the case, the jury was destined anvway , Iehcte conf, used

18 by the evidence. But the -situation was not reduced-_ by the ass_-z r.-

1 9 ment's of error, already discussed, w.hich :heat-h :~ a

!0not have seemed vital, have now been show.,n to have nrejudicedth

:1 defendants in the conduct of this tri.al, and a- rnew. raLa n

2 lonly remedy to cure should the .1-o-tions _ or Judm.ent ofA..itc

235jnot be granted.

Dated: November 5, 1977
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WILTED STATES DISTRICT COURT
FRAL DISTRICT OF CALIFO *A

UNITED STATES OF AMERICA,

PLAINTIFF(S)

VS

.STEPHEN ELKO, PATRICIA BRISLIN,

DEFENDANT(S)

CASE W1,9E

CR 77-739 (ALS)

PROOF OF SERVICE

1, the undersigned, certify and
TTriito eiRa over the aze of 13 Y

LosA
above-enti
copy of -

declare that I am a cit.-izen of -the
,ears , em loyed in the County o-r

ngeles Stteo Cl -form, n o ot a opart to he

tied cause. On November 5, 1977 0 19 served a true
Motion for Judgement of-Acqulttai arU7-0r ne7-nli

by personally delivering it to the person(s) indicated balo-,; in the

m~nner as provided in FRCivP 5 (b); by depositinj.g i;,t -inL the Un~ited Sta,,-e-

MLa~l in a sealed envelope with the postage thereon. full~y prepaid to tlhe fol1o'.-'

i.ng: (List names and addresses for person(s) served. Attach additiona3. sheets if nacessary.)

DAVID 76IND"6N , ZscT
Assistant unitC& Stat s Attor -6aY

I hereby certify that I arm a member of the- Ear of the A-te tae
District Court, Central Di;t-f-ict of C-,jifor-n ) -.

SI hereby certify that I am em-p loyed in 'th',e o.f-fice of: a T- moe tr o: "Z

Bar of' this Court at- whos-,e di;*re ct ion the ser~o w s d E

t-Subscribed and swor-n to before mie

(Da :e)

'Notary APublic in a.nd for the Coutiny
of
Sta~e of California.

(S ~.~)

signature C: ?a:scn =ai-7 sar.ce±

ALAN M. XAY :32."

'Docu~enc z.us:- be no~only-I- ir el~

of thes- z :z.n-a-zai

ACKNO~LEDGM nTO

DfAVIDF 14T~fR

on1 November 15, 1977

receive

)c ~ 7 7-42r%.1 0
DAVI ?iNDE, Ec.

for te 71n It-e9d S t ats 0 -"f c
~

CI' L4 (073 PRO F SE:RV iICE"civ L.F) G-73)
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Decemnber 20, 1977

MEMORANDUM TO: Marge~f ,

FROM; William C, OldakefcO

SUBJECT: MUR 464

Please withdraw from circulation the General

Counsel's First Report on MUR 464.

Thank you.



December 10, 1977

MEMORANDUM TO: Marge Emmons

FROM*. Elissa T. Garr

SUBJECT: MUR 464 Team #3 Johnson

Please have the attached 7 Day Report distributed

to the Commission on a 24 hour no-objection basis.

Thank you.
^_. 0

~Q>Ks 14?c(

K7
12~

E'I ,





FEDERAL ELECTION COMMISSION
1325 K STREET N.W

IrsWASHINGTON.D.C. 20463 Fbur ,17

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. David Hinden
Assistant United States Attorney
United States Courthouse
312 N. Spring
Los Angeles, California

Re: CR-77-739ALS

Dear Mr. Hinden:

As you suggested in a telephone conversation
with Randall Johnson of this office, we contacted
John Dowd at the Department of Justice here-in
Washington for a cqpy of the memorandum reportedly
made public by the Department regarding "campaign
contributions" made by George Young to Stephen Elko
while 1Mr. Elko was working for Rep. Daniel J. Flood.
Mr. Dowd checked his files and told me that he does
not have a copy of that memorandum.

Since then we have tried to reach you several
times by telephone but have been told that you are
involved in a lengthy trial. We again request a
copy of the Department's memorandum which has
reportedly already been made public, and any other
materials which may be relevant to these "campaign
contributions."

Thank you.

Si erly,

Willia C. Oldaker

11 0 %UTO4,19 General Counsel
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LAW CORPORATION

1800 NO. HIGHLAND AVL,S 615
HOLLYWOOD, CALIFORNIA 90028

TELz'NoN~z (213) 461-3281
ATmtOrueys AT LAW Jonr. Y. TREzmnLArT r

DANIEL KALLEN 2150 FIRST AVENUE
RtICHIARD BENJAMIN- GRANT SAN DIEGO. CALIFORNIA V2101O
ALAN M. MAY Oc o e 0 9 7TELEI'IIONK: (7 14) 2
JOHINY, THEMBLATF coe 2,17
VALEJRIE A. CAVANA13GH

JourN LAvnucprLtA

OFCulsz 000-11A4" ONO MAJIKET ST.. v
MICHAEL E. SOMERS '1' ~ 1A eSAN MMSNCISCO, CALIFORNIA t14104
JOHN LAURICELLA '11-LEI'IlONK: (415) 118p 5200

Re: U.S.A. v. Elko, Brislin

CR 77-739, USDC.. Cent.D.Cal.

Dear

N This is to confirm in writing my representation to you as to the status
of the above captioned case.

The jury found both defendants, Mr. Elko and Ms. Brislin, guilty of
all counts charged in the indictment, notwithstanding the fact that
we proved that on several occassions they weren't even in Washincqton, D.C.
on dates that occurances allegedly transpired in that city; on one such
date we produced witnesses~a photograph,and a registration card that showe.
Mr. Elko to be at the A.M.A. Convention in San Francisco.

As a result, the judge did more than entertain the proforma motions for
a new trial and a judgment of acquittal. He denied the government's
request to set, as is customary, a date for sentencing and to refer the
defendants to the probation department for th'o purposes of beginning a
oresentence report. Instead he continued them on their current bond and
set the date of November 7, 1977, to hear the defendants motions for -th-e
Court to exercise its authority under Rule 29 of the Federal Rules of
Criminal Procedure to enter a judgment of acquittal, notwithstanding th~e
jury's verdict (the jury has been dismissed) . He invited defense counsel
to submit the same in writing prior to that date, along with any motions
for a new trial. He indicated that his mind was open to doing the same.
A Judgment of conviction, needless-to-say, was not entered. So, I b-eiic,,,v-
it is fair to state that the trial, in essense, goes on to argument and
and final verdict by the Court--a Court trial.

I hope this representation will clarify for you the unusual status of
t he above proceedings, again, notwithstardi ng any newspaper repor- ts
ef %,,at Lhey believe is tvrancpiring.

Sincerely yours,

Alan M. May, Esq.
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~Hill Aide Rep orted Paidi
$2 5,000 by Businessman,

A former administrative assistant to Rep. Daniel
J. Flood (D-Pa.) received $25,000 in cash from a NeW

,!,Jersey businessman In exchange for helping obtain
'goernentcontracts for a vocational school -in

"Wilkes-Barre, Pa., In 1972, according to a Justice De-
15artment memorandum made public in Los Angeles.
- I The allegations were filed at the start of an unre-
lated bribery trial in which the former Flood aide,
Stephen Elko, and an associate, ,Patricia Brislin,

'were convicted two weeks ago in U.S. District Court
,*i- Los Angeles.
'4- According to the Justice memo, New Jersy bulI
Nessman George Young, developer of a computer-!
- ed training device for vocational schools, said he

ave $25,000 in cash "campagn contributions" to\
:;Elko in the Bahamas and watched te congressioa 1,
'4ide and Brislin "secreted the cash In money belts'
.On order to bring it back to the U.S."'

~.The cash was given in exchange for help in seec
O~eruring: vocational school financing from the depart-
w*ments of Labor and Health, Education and Welfare,

:Ctememo alleged. Flood Is chairman of the House
-!,4fppropriations subcommittee for those depart-
'inents.

j.,A spokesman for Flood said yesterday that the
OT*Pennsylvania congressman "does not even know
W:40eorge Young," and said a search of the campaign

~ecords turned up no indication of such a contribu-

V, Elko, who left Flood's staff in June, 1976, and
I t rislin were convicted two weeks ago in federal
ovburt in Los Angeles on charges of soliciting and

9:ieeiving" approximately $25,000 in bribes in ex
~Jange for using the influence of Flood's office to

iibtaln accreditation for federally funded trade
4choois on the West Coast. They have not been sen.
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