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Re: Complaint Against lowa Public Television

Ladies & Gentlemen:

This will constitute a complaint against lowa Public Television (IPTV) by the
undersigned Jay B. Marcus.

[PTV is a public television broadcaster located at 6450 Corporate Drive, Johnston,
lowa, 50131. The complaint is for violation of CFR § 110.13(c), requiring broadcasters
who stage debates to use “pre-established objective criteria” to determine which
candidates may participate.

IPTV sponsored five debates which were aired on its Jowa Press Show on
consecutive Sundays, beginning September 22, 1996, and ending Sunday, October 20,
1996. One taped copy of the debate of September 22 between Congressman Latham and
his challenger MacDonald Smith is enclosed. This same format applied to all five
debates. Six third party candidates for U.S. Congress asked to be in these five debates,
but their request was denied. The candidates are Jay B. Marcus, Edward T. Rusk, Peter
Lamoureux, Michael Dimick, Michael Cuddehe, and Rogers Badgett.

The exclusion of third party candidates by IPTV 1is the subject of a lawsuit by
these plaintiff candidates for federal office. That case, however, only challenges the right
of IPTV to exclude the candidates based on a denial of First and Fourteenth Amendment
rights under the United States Constitution. A copy of the decision of the trial court and a
decision of the 8th Circuit Court of Appeals on plaintiffs’ Emergency Motion for an
Injunction Dunng the Pendency of an Appeal are enclosed (see the addendum to the
Brief: three copies are enclosed).

One of the important 1ssues at the trial was whether the programs at 1ssue were
debates The defendants argued they were just part of the regular weekly lowa Press
news shows and that debates have formal requirements as. for example. set time limits for
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answers or rebuttals and an agreement with the candidates on the structure. The judge
and the jury rejected defendants’ arguments, and on October 3, 1996, the jury found the
programs at issue were debates, and the judge agreed. The judge’s October 9, 1996
decision begins at page 1 of the Addendum. The ruling on debates appears at page 5 of
the Addendum.

The judge and jury properly decided this issue. These debates need not have been
inserted into the regular lowa Press shows (otherwise, what is in substance a debate could
be transformed by the process of inserting it into a regularly scheduled program that is
typically not a debate, and the show’s label would dictate the result). Moreover, the
testimony of plaintiffs’ expert witness (professor of political science Mack Shelley of
Iowa State University) made it clear that political debates take a variety of forms ranging
from formal Lincoln/Douglas type debates to the Oprah style town hall debates used in
the last two presidential elections (see pages 11-12 and 19-21 of the Brief). IPTV knew
of the necessity to use objective criteria, knew the Programs were debates, and
intentionally used subjective criteria for selecting candidates in violation of the law.

While IPTV may argue that it did not intend these programs to be debates, it is
important to note that there were three debates still remaining to be held on October 3
when the judge and jury made it clear that the programs were debates (the judge orally
agreed with the jury on October 3 and furnished his opinion on October 9, when two
debates still remained to be held). And [PTV’s representatives had previously admitted
that the critenia for the selection of candidates was not objective, but was, as [PTV’s
director stated, “extraordinanly subjective.” Moreover, defendants had been made aware
by the undersigned in my letter of September 6, 1996, of the requirements of CFR §
110.13(c) (pre-established, objective cniteria for candidate selection for debates) and,
therefore, knowingly violated Federal law (see my letter to IPTV of September 6 and
September 12, 1996)

While a public broadcaster may not have to include third party candidates under
some circumstances based on the First Amendment claims (the matter 1s on appeal), the
failure of IPTV to use objective critena 1s, of course, a separate matter.

In this regard, Michael Newell, the producer of the [PTV programs at issue,
testified that the decision about which candidates to invite was “subjective.” As can be
seen from the enclosed portions of the Brief (pages 25 -31). Newell made his decision
based in large measure on which candidates had, in Newell's opinion, a realistic chance
of winning or being news at the lowa Press table. Dan Miller. the programming director
of IPTV who affirmed Newell's decision, testified that a decision about who to invite was
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based on who was “newsworthy” enough to be in the debates, and that such a decision
was “extraordinarily subjective” (see page 22 of Miller’s deposition transcript).

Summary

On July 14, 1996, 1 wrote to Mr. Newell and asked him for the critenia for my
inclusion in a debate involving the Republican and Democratic candidates in the Third
District Congressional race (see the enclosed letter). Mr. Newell did not respond to that
letter or to several follow-up calls that I made, as he admitted at trial (see the Brief, page
5). In addition, on September 6, 1996, I wrote to Mr. Miller, and informed him of the
Code of Federal Regulations requiring that debates be based on objective criteria (see the
enclosed letter). Again, Mr. Miller never provided me with any objective criteria, and in
his later deposition testimony, he said that the criteria for being included was
“extraordinarily subjective.” At no time did anyone at [PTV attempt to develop objective
criteria.

Rather than develop objective criteria. IPTV used admittedly subjective criteria
and stated in Mr. Miller’s September 10, 1996 response to my September 6 letter, that if I
succeeded in having a judge order my inclusion in the debates, IPTV would cancel the
debates rather than include me (see the enclosed September 10, 1996 letter from Miller to
me).

Because of the nature of this matter, and the extensive testimony that has occurred,
I hereby request an opportunity to respond to any matenials provided to you by IPTV, and
to be informed of matters as they continue. 1 agree to keep any further information
provided to you in confidence during the pendency of this matter, unless, of course, that
information 1s already public by virtue of the lawsuit.

Very suly vours,

Jav B. Marcus

Subscribed to and swom before me this 3rd day of December, 1996.

-

_ /J) K&g.i_ T A : e
Motary Public in and Tor the Sta;e’of Towa.

JBM:chh
Enc

- MArcas wongy few iphy g ﬁ
H .
Cw




LAW OFPFICES
MaArRcus & THOMPSON, P.C.

JAY B. MARCUS SUITE 201
MARK A. THOMPSON 81 WEST WASHINGTON
FAIRFIELD,. IOWA B28S6

LEXhi 27 /7

September 6, 1996

5F COUNSEL
_EONARD A. GOLOMAN®

BY FAX: 515-281-6611

The Honorable Terry Branstad
Govemnor, State of Iowa

State Capitol Building

Des Moines, Iowa 50309

BY FAX: 515-242-4113

Towa Public Television

Public Television Center

6450 Corporate Drive

Johnston, Iowa 50131

Amn: Betty Jean Fergerson and Daniel K. Miller

Ladies and Gentlemen:
As you may know, I am a candidate for U.S. Representative in Iowa’s third

Congressional district. My law firm also acts as counsel to the Natural Law Party of the
United States and the Natural Law Party of lowa.

[PTV is a state agency. As a result, under the recent decision of Forbes and the
People v. The Arkansas Educational Television Commission, 1996 U.S. App. LEXUS
22152 (8th Cir.), a legally qualified candidate under state law cannot be excluded from a
debate. The exclusion violates the First Amendment, as made applicable to the states
through the Due Process Clause of the Fourteenth Amendment.

In view of the recent decision, demand is hereby made that the joint appearances
(the equivalent of debates) on Iowa Press between only the Republican and Democratic
candidates for U.S. Representative scheduled to begin September 22, 1996, immediately
be changed to include all qualified third party candidates. The same demand is made
with respect to any future debates for the U.S. Senate seat now held by Mr. Harkin.

e ADMITTED IN NEw Yomx, CaLIPORNIA AND MHawall OnLY
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In addition, IPTV, in its Program Guide for September, 1996, describes the new
season on lowa Press as featuring “co-appearances by the major candidates seeking to
represent lowa's five congressional districts™ (emphasis added). Republican and
Democratic party candidates may be “major party candidates,” but this is different from
calling them the major candidates. Characterizing these candidates in this way is a form
of state discrimination against third party and independent candidates. Accordingly,
demand is also made that you immediately correct this characterization concerning the
viability of candidates made more than two months in advance of the election. As stated
in the Forbes case, whether a candidate is viable is a judgment to be made by the people
of the State of Iowa, not by those who are deemed officials of government in charge of
the channels of communication.

The life of a third party candidate is a constant battle tryving to overcome the many
obstacles preventng our voices from being heard. Elections should be a ime for hearing
new ideas, yet only the ideas of two parties are presented. And these two parties largely
present what is already popular (and, therefore, calculcated to win votes) as measured by
their polls and focus groups. I have, for example, been excluded from a debate sponsored
by The Oskaloosa Herald, and another by KMA radio, both of which only wanted the
Republican and Democratic candidates to participate in the interests of giving all
available time to those candidates. In additon, a state supported youth or violence
program (Young House Family Services in Burlington) made its facilities available to
Democrat Leonard Boswell on a few hours notice, but they refuse to make the facilities
available to me. And, of course, newspapers typically report every hiccup by the major
party candidates, but often treat third party candidates as if they don’t exist. Stll, while
newspaper and certain media may decide who they want to cover under different legal
requirements, state controlled agencies cannot.

In the past, you have scheduled Congressional debates between the major parties,
while relegating the third party and independent candidates to appearances at the tail end
of the campaign, when there is virtually no time for our appearances to gain support for
our candidacies. And segregating the minority candidates for Congress is much like the
situation in education that existed before Brown v. Board of Education. That case told us
40 years ago that the concept of “separate but equal™ marginalizes the minorities and cast
us as inferior in the public eye.

Sometimes it is difficult to see things from a minority perspective, but it should be
obvious that times have changed. According to a recent poll, 63% of Americans now
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favor the emergence of a third party, and another poll of the chairmen of political science
departments says that four candidates can readily be accommodated in a debate format.

I suspect from my conversation with Mike Newell that you intend to distinguish
the situation in Jowa from Arkansas and avoid compliance with the 8th Circuit decision.
You will not be successful. I suspect that the real question will be, whether, after a court
rules on this issue, you will cancel the joint appearances, or let Iowans hear us in a give
and take with the Republican and Democratic party candidates. If you review your tapes
you will see that when NLP candidates appeared in 1994 along with the major party
candidates (i.e., the attorney general and secretary of agriculture appearances), we did
fine; no one was embarassed by us, and we made a significant contribution to voter
education.

I have already been told that as a third party candidate for U.S. Representative, I
will be scheduled for a “meet the candidate™ session, rather than included in the joint
appearance scheduled for October 6. Accordingly, I will commence an action in the U.S.
District Court as soon as possible on behalf of myself and my clients. I believe you are
also required as a broadcaster to comply with 11 C.F.R. § 110.13(c) requiring debate
sponsors to use “pre-established objective criteria” for the selection of candidates. This
will also prompt my complaint to the Federal Election Commission for failure to have
pre-established objecdve criteria other than major party affiliation.

Very truly vours,

Jay B. Marcus
JBMre

¢\marcus\congress\braauptir
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Cansequextly, if s stay is oot granted, sc that the Farbes decigion appliss to Iowa Public Telsvision
during the 1996 elections, aad IPTY is foreed to includs you ¢ 3 IOWA PRESS, we would
Dietriet candidate sppearmmees unthu;rognmmhnrthm caozxpromise the program’s j

imtogrity.

We do not think that Forbes will apply, bowever. Afer & casedul revicw of both desin
Cirenis in the Forbes Htigation, Jows Public Television belleve:. that nothing in those
beyoad political debates. To accede to your demand thet wa ticluds you on IoWA would
apply:.‘x.Courxdcano...axruu:b:.wunotacwdaedui-‘arbu - 8 regulardy news
progrum ~ ané werld destrey the joumalistic intagrity of thet srogam. Consequently, #um-damnd
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Pleasc be aasuzed thas we gre ready to respond promptly to & ‘ reasansble sccoss” that you
ey make Andwahcpeycunhndvmgcufancﬂ’umzppwmth:mad:y. 25th
edition cf cxr 1596 Candidate Forum programs, which, 1 you. probably iciow, will be at 12:00
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September 12, 1996

V1A FAX TRANSMISSION
Daniel K. Miller, Director
Programming & Production
Iowa Public Television

P. O. Box 6450

6450 Corporate Drive,
Johnston, IA 50131-6450

Dear Mr. Miller:
Thank you for your letter of September 10, 1996. Certainly, I don’t intend to

undermine anyone’s journalistic judgement about who to cover in the news, but even if
this were an issue of news coverage, I would hope that journalists would be mindful of

he fact that minority voices help educate the public, and historically have been
responsible for many of our greatest reforms, including the abolition of slavery, equal
rights for men and women, and the abolition of child labor. The issue at stake, however,
is not journalistic judgement concerning a news event. This is not simply a matter of
reporting the news, but an arm of the state government making the news and sponsoring a
debate.

As for your statement that if [PTV was forced to include me in the lowa Press
Show, it would cancel the appearances on the program, I would urge you to reconsider in
the interest of voter education and also in the interest of not taking what [ believe would
be oppressive action against third party candidates and the voters of lowa. First, you
would be sending an unmistakable message that third party candidates are so unworthy of
inclusion in your debate that you would rather cancel the debate (and deny the public any
voter education) than go forward. I also believe such action would not be in accordance
with your mandate under the law to provide educational television.

On another matter, you have indicated that I am trying to force IPTV to confer on
my campaign a degree of newsworthiness and public interest that is not warranted. This
suggests you have thoroughly evaluated my candidacy, which I suspect is not the case.
If, however, you have set criteria for the selection of candidates to appear in the debate, I

k vould like to know. I did refer in my letter to the federal law requiring debate sponsors

* ApmMITTED IN NEw Yomx, CavLiFomrnia AND Mawaii Owey
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to have “pre-established objective criteria” for the inclusion of candidates, and I would
reconsider a complaint to the FEC based on your response to this letter. For your
information, ] am enclosing a copy of the relevant section of the federal regulations.
There is a recent amendment that makes the provisions applicable to cable television as
well as broadcasters and bona fide newspapers.

I do hope that in the course of this dispute, you will appreciate that I have great
respect for Iowa Public Television, and its educational programming, but this current
issue is one where I disagree with your conclusions, and I believe the U.S. Constitution is
on my side.

Finally, my request for inclusion in the debates was not intended to be simply
limited to my candidacy. I am hereby requesting inclusion on behalf of the following
NLP candidates for federal office: Michael Cuddehe, Michael Dimick, Peter
Tamoureaux, Rogers Badgett and Fred Gratzon.

I will assume that all of us are being denied inclusion in the debates.

Finally, tomorrow or Monday, I will file my complaint, motion for injunction, and
supporting papers. I would appreciate hearing who your counsel is so I may discuss with
him certain preliminary matters regarding the court activities.
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Page 4
PROCEEDINGS
DANIEL K. MILLER,
calied as a witness by the Plaintiffs, being first
duly swom by the Certified Shorthand Reporter, was
examined and testified as fcllows.
MR. SHERINIAN: Firs: of ail. | need to
enter Into a stipulatcon with counsel. Counsei.
can we have the same stipulanon that we had in the
preceding deposiion cf Mr Newell?
MR. MARKS: Mark, justreciteto ! thinx
that's fine. Which stipulation are you taiking
acout?
MR. SHERINIAN: Well, first of all. the
stipulation that this deposition is being taken
pursuant to the Federal Ruies of Civil Procedure,
that all objections, except as to the form of the
question and responsiveness of the answer, are
reserved until time of thal. All defects in the
notice of deposition are waived.
MR. MARKS: Yes.
DIRECT EXAMINATION
BY MR. SHERINIAN:
Q. Mr. Miller, wouid you give your full name
and address for the record. please”?
A. Daniel K. Miller.

S
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DEPOSITION OF DANIEL K. MILLER

Pags 21

(1} discussions here.

{2} | guess what | am trying to aay, Mcwk

(3} have one discussion about lowa Press and then
some

{4}

{5}

(&}

{mn

(8}

{8}
(10}
{11}
(*2}
{13}
{14}
{15}
{18}
173
{18:
o9y &
(20}
{2y
{223
{23}
124}
{25}

days later you could have a discussion
candidats forums, and soma days latar, jor some
hours iatar, or the naxt day, could have a
discuasion about both in one eomnrutl'on.
Q. Why did— Strike that
You said that Mr. Newsll mads the decision
to only inciude the Democratic and Ropub‘cm
candicates.
A. He's the producer of the show, Itis h
declision. Aftsr, you know, he goes through all
that, he goes through it trying to put to
show. It's sssentially his responsibility.
Becauss I'm the program director | am uitimataly
responsibie for it. | mean, he made the decision
and | affirmed I,
S Anc ¢lg you affi'rn that decision Defore

& vitasons wert out?
A T’nct‘smoquunonmlﬂ m not eomm
of because ! don't remember. | mean, | don't know
whan the !nvitation went. | am not sure uss |
wasn't privy to that part. | wasn't privy to his
timstable. | can't answer whether | affirmed it

!

i {18> How are they treated by other media

Page 23
{1} ull of iowa's 39 counties or I[n a majority of
{2} them? Doas it have-my phrass, not a good one-an |
{3} organization of voluntsers, campaign organization
{4} beyond the campaignh stalf? If the candidate or
{5} campaign or party has had previous exposures to
{8) alective offices, how have they done? If they have
{7) done well, what is wall?
{8) Are they growing? la there growth in
{8} their succeas st the polis? Have they had previous

{10} exposure to elsotive office? Are they seeking the

{17) office actually to be elected to It or do they say
(12} that they are seeking it to bring ideas into the

{13) markstplace? How has their fund-raising been? is
{14} 1t a broad base? Do they have a [ct? Do they have |
{15) ltle? Whatsver.

{'7: organizations? Have thair efforts generated newa

8> m other media organizstions or if there are

{*5: debates, have thaey beon inciudod In those dobates
2% Dy other news organczationsg?

} What are we hearing? What are we hearing

22\ efther from the public or what are we hearing from

_.3' the camparfns themsaives? Are people calling us

{24} and saying you know, *Such and such had a crowd
af

(25> S55C last nigns,” or are they calling us and

Page 22 .
pnor to or contemporanecus with those!
Invitations. | just don't remember that.

. Wy did you afi'm nis deolaion to onty ¢

inciuce the Democratic ang Republican candidates o
t~e !owa Pross shc

A. The program to me, as the program |

director, Is a news program. As such, itiseeks the
most newsworthy, in this cass, to your question,
candidates, to have on program as guests whers
reporiers ¢can pursue lines of news mquiry. It
seems to me that the candidates that wers chosen

2} appear among the candidates that are on the ballot
13} in this state have the most newsworthy éampaigm.
4} That's the short answer.

+ & Deyeu have any specific defintion of
newsworthiness”? .

A. There is a lot that goes Into that }
assesament, which is extraordinarily subjective.

C. Well, give me the best synopsis of yeur .

cehnrbon of newswarthiness.

> A. As It applies to this matter,

newsworthiness has a number of -lomoou L think.
is this candlidate or this campaign, is it qcﬂvo in
the region that it's running for? Ifit'sa !

statewide campaign, for example, is it active in

Page 24
{*y saying, *Such and such had a crowd of five.” Tho
{2} Iast parl. are we hesring anything? What are we
{3} hearing from the campaigns themselves?
{4: Polltics is an enterprise that ralles on
{5% the ability of ita participants to sell themsaslves,
{6% to retail themselves. What are we hearing along
T that line? D0 we hear g (ot from the candidatss
{8» themseives? Are they calling us? Are they faxing
{8y us? Are we getting encouraged by their supporters
{*%' who happen to be psople we know or pooplo wo
don't
{**: know to pay attention to ther campaigns? Do we
{'2+ see earty Indications of retall efforts in that
{3 regard m the media? Are they buying newspaper
(4> ads? Are they buying radio ada? Did they in their
{*5% last campaign buy newspaper or radio ads”?
{'4» Thereis & iot In what | answered, sir.
{7\ Those are some of the things that go into making a
{*8% very subjective judgmont.
{*9 Q Weuic you cescnbs your answer to Inciude
{2ch genenally most of the criteria that you would use
{2': Indelermining & candicarte' s newsworthiness ‘o’
22% oeterm:nafon o their pardcipation on lowa Press?
{23: A. | am not trying to be obtuse, but | didn*t
{24 understand the question, sir.
125> Q Ckay Theansweryou just gave me, this

6
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{1} listing of Rems that you consider lnyour {1} by ma. They are subjective judgments, yes, sir
{2) dsfinition ct newswarthiness, are e the {2} Q.wnatis generally the purpose of theae
{3} ortteria that you use In making a decision about {3} joint appearances in terms of lowa Publlo
{4} newsworthiness? {4} Television's overall mission?
{8} A.!think those are probably umb of the {B} A. Well, the purpase of the lowa Praas
{6} things that are looked at. cm-ﬂbawrdm {8} pmgnmmnhmuundldm.hlhhuuh
(7} is alittle too hard-edged, | think. [But those are {7} joint appearances, Is iy
{8} lnmuofmommwtnnloobbn 1 think the {8) peopiec
{8} notion of support and potanttal slipport, with &)
{10} regard to lows Press, Is lmpormh because | think {10}
{11} thetthe peopie invoived In seekig the news on (1}
(12} that program, and the producer of t, want to make {12}
{13} sure that the people that are on lt~and when they {13} Q. Going back to your discussion about the
{4} are esked about their campaign, that the voters {14) differances between a debats and a joint
{*53 have as much accsass to them as they can. One of {15} appsarance, (s there anything different in terms of
{16} these, In this case two, people are iksly to {16} the!nformation that ls provided to the public in
{17} repressent them in whatever office they can. That I {17} terms of a joint appearancs and a debats?
{18) lkelihood of representation s probably something | {18} A.|think there is, sir, yes.
{1§) that you think about and taik about as well. {19} &.Whart's the differences in information that
{20} C. Are thsse cierie Tac you described, the {29} s providec to tha public between a debate and a
{23 facwots. | YNk was the term thal you used, are {21} jomtacpearance?
{22} they witer Sown n-yw~e-|” | {22} A.!lthink, sir, it | could define joint
{23} A.No. No, not reaily. No. ! think that- | {23} eppearance toc mean joint appsarance on lowa
= {24} No,!don*remember them~ No, | don't think so. | Prass?
725} & This s asel’cmtedacn orderto: | {24} C.Yes. Thar's wna:! Intended Rtc
{25} irciucs.
Sages 26 ] | Page 28
{1} derermine wheirer & cand!date Is newsworthy snough | {1} A. [ think a debate often is used by the
:2} to Becaliec or ~vitac 10 2articipatayin the lowa i {2} campaigns- Excuse ms. Was that question for me?
{3) Press joint apoearancas: Is that cogect? ! {3} |couldn't hear.
{4} A. No, we don't. | want to go budwo your ({4} Q.No. Contirus piease with your answer.
{%) other question, sir. We mlyhlv-.‘nm-n someof | (5} A.!believe that debates aro often perceived
{@} this stuff down in the course of communicating with | ({8} by the campaigns of the peopls that are
{7} our attorney. ! want the record to be as clesr as | (7} participating in them as ways to advance a cause,
{8} |can. I'm not trying to duck you. {8} ways to advance a campaign. ! think the reason
{9} C.7am oyirg t2 dnc cut whether thers is {6} that's percarved that way is because of the nature
{13} some writer dozurment at 'owa Public Television | {1C} of the dedbats it3eif. That allows for candidates
{11} thar's not pretested by the attomeyYolient | {1} to have oftentimes axtensive opening and closing
{*2} priviege tha:somecne couic go toand | {2} statements, but for candidates reaily to help shape
(*3) say, "Trese are the c~tsna ‘that we use in making {13} the dislogue that's to take place at that debats.
{14) adec'sior apout which candidatesno call or Inviie ' {14} There is no such shaping on a news
{15} ‘crhelcwa Press oint appearance show™ {15} interview program liks lowa Press. There is iittle
{16} A. No, sir. The answer to your question Is | {18} room ‘or the campaigns of the candidates to
{17} ne, there is not. | advence
{18 Q. Ancyou have sad, | think, on twhp {*7} untettered their cause because there are no rules.
{*9% occasions ¢ farthalthis is really @lsubjective {18} 1think that the lows Press programs will tend to
{20} 'uegmem that vou maks In deciding what scheduie to {19) elicit information that is, | think, at lesst in my
{21} plitogetner ‘oronese icint appearances; fs that | ¢20) mdgment, more newsworthy than the information
{22y corect? | that
{23} A. The subjective judgment is made by the | (2} comes out In the debate.
{243 producer inttially in deciding how best to make the {22} Thst’s, again, because of the nature of
{25} programs werk. Then in this caye it was afhrmed {23! lowa Press as a news interview program where

| {24} reporters are frse to go wherever they want to go
{25} and can pursuae a line of questioning =s long as
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SUMMARY OF THE CASE AND REQUEST FOR ORAL ARGUMENT

This case is about whether the State, acting in the capacity of a television
broadcaster, may discretionanly pick and choose which qualified candidates for Congress
will be permitted to participate in public forum candidate debates sponsored and
broadcast by the State. Appellants contend that by doing so, and excluding the appellant
candidates from the Iowa Press debates at issue, the State of Iowa violated appellants’
rights under the First and Fourteenth Amendments to the United States Constitution.

The District Court found that the State has a compelling interest in excluding from
its broadcasts candidates deemed not “newsworthy™ by the State’s journalists. Appellants
contend that newsworthiness is not a constitutionally permissible standard determining
who shall be granted access to a limited public forum, such as the debates at issue here,
and that even if newsworthiness were a proper standard, the evidence adduced at trial
makes it plain that in the case of the appellant candidates, the State’s decision makers
based their decision largely on an evaluation of whether they had a reasonable chance of
winning the election. Under the controlling case law of this circuit, such considerations
are constitutionally unacceptable. Further, the State interests identified below are not
unrelated to the suppression of speech and the means adopted to achieve them are content
based, in direct contravention of appellants’ First Amendment rights.

Appellants hereby request oral argument, which is necessary due to the important

constitutional rights at stake and the variety of legal and factual issues involved.
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I. PRELIMINARY STATEMENT

Plaintiffs’ (Appellants herein) Complaint alleges that defendants proposed to
violate their rights under the First and Fourteenth Amendments to the U.S. Constitution
by excluding the third party plaintiff candidates from debates sponsored by defendant
IPTV, an agency of the State of lowa. The plaintiffs brought this action seeking
declaratory relief and a preliminary and permanent injunction on September 13, 1996.
The five debates have now been held by the defendants without the participation of the
plaintiff candidates.

Junsdiction in the District Court was founded on the existence of a federal
question arising under the First and Fourteenth Amendments to the U.S. Constitution and
under 28 U.S.C. § 1331 (district courts have original jurisdiction of civil actions under the
Constitution and laws of the United States), 28 U.S.C. § 1343 (district courts have

original jurisdiction to redress a deprivation of rights under color of state law or any right

or pnivilege under the U.S. Constitution), 28 U.S.C. § 2201 (providing that in a case

within its jurisdiction, the district court may declare the rights and other legal relations of
any interested party), 28 U.S.C. § 2202 (distnict court may grant necessary or proper
relief based on a declaratory judgment), and 42 U.S.C. § 1983 (authorizing a civil action
for depnivation of rights under color of any statute).

The basis for jurisdiction in the Court of Appeals is 28 U.S.C. § 1291, granting the
courts of appeals jurisdiction from all final decisions of the district courts of the United

States. The U.S. District Court for the Southern District of lowa rendered judgment
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October 9, 1996 in favor of defendants. A Notice of Appeal was filed by Plaintiffs with
the Clerk of the District Court also on October 9, 1996, in accordance with FRAP Rule 4,
and the fee was timely paid on such date.

I1. STATEMENT OF ISSUES

ISSUE L.

Does a state television network which hosts a debate of Congressional candidates
violate the civil rights of third party candidates when it excludes them from the debate on
the grounds that those candidates do not have a reasonable chance of winning the election
or are not “newsworthy™?

Forbes v. Arkansas Educational Television Network, 22 F.3d 1423 (8th Cir. 1994)

Forbes v. The Arkansas Educational Television Commission, 93 F.3d 497 (8th Cir.

1996)
ISSUE IL.
Is “newsworthiness™ an acceptable standard for the State to apply in excluding
speakers from a limited public forum?

Forbes v. Arkansas Educational Television Network, 22 F.3d 1423 (8th Cir. 1994)

fen banc)

Regan v. Time, Inc., 468 U.S. 641, 648 104 S. Ct. 3262, 3267, 82 Law Ed. 2d 487

(1984).

Forbes v. The Arkansas Educational Television Commission, 93 F.3d 497 (8th

Cir. 1996)




ISSUE IIL
Does the State have a compelling interest in maintaining the “editorial d

to suppress speech deemed to be not newsworthy by the State’s journalists whic

the exclusion of would-be speakers from a limited public forum?

Procunier v. Martinez, 416 U.S. 396, 94 S. Ct. 1800, 1811, 40 L. Ed. 24 :

(1974).
United States v. O’Brien, 391 U.S. 367, 377, 88 S. Ct. 1673, 1679, 20 L.E
672 (1968).
ISSUE IV,
Does the State violate the civil rights of would be speakers when it exclud
from a limited public forum based on the discretionary and subjective application
general principles, without specific guidelines?

Forbes v. The Arkansas Educational Television Commission, 93 F.3d 497 (

Cir. 1996)
ISSUE V.
Whether the State made a determination of newsworthiness of the
plaintiff/appellant candidates at or prior to the time it decided to exclude the

plaintift/appellant candidates from the Iowa Press debates.
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III. STATEMENT OF THE CASE

A. Nature of the Case

Plaintiffs have filed a Joint Notice of Appeal from the decision of the United
States District Court for the Southem District of lowa, which entered judgment for
defendants based on a determination that the debates between the Republicans and
Democrats only were limited public forums, but that the State had a compelling state
interest in granting lowa Public Television (“IPTV™) editorial discretion, in accordance
with the Principles of Editorial Integrity in Public Broadcasting, to limit the debates to
the Republican and Democratic candidates only (Add., p. 7). The Court further found
that the exercise of discretion by the government journalists was a bona fide good faith
editonal decision to limit participation to the most “newsworthy” candidates, and that the
“newsworthiness™ standard is a narrowly tailored means to accomplish the State’s
compelling interest (Add., p. 7-8).

B. Course of Proceedings and Disposition Below

The District Court denied plaintiffs’ motion for a preliminary and permanent
injunction on September 24, 1996, stating that (1) plaintiffs had not proved urreparable
harm — that there was no showing in the record that the alternative appearances offered
to the plaintiff candidates by defendant [PTV to appear with other third party candidates
at the end of October, 1996, would be less valuable to the plaintiff candidates than the
joint appearances with the Republican and Democratic candidates; and (2) that an

injunction against defendant IPTV would do harm to the exercise of defendants’
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journalistic discretion, outweighing any harm plaintiffs might suffer from not appearing
on the planned shows. In its order denying the preliminary tnjunction, the court stated
that there is a very strong public interest in allowing news broadcast joumnalists to
exercise editorial discretion. The Court reasserted this finding in its judgment (Add., p.
6-7).

Trial was held beginning September 30, 1996. It was stipulated prior to trial that
all of the plaintiff candidates are duly qualified candidates (Add., at 2-3). In answering
the special verdict questions, the jury determined that the programs involving the
Republican and Democratic candidates only were debates (Jt. App.. p. 529). The jury
also determined that the plaintiff candidates were not “newsworthy,” as determined by
the defendants in the exercise of their editorial discretion (Jt. App., p. 530). The Distnct
Court determined that the defendants had a compelling state interest, which was narrowly
tailored, in permitting defendant IPTV to exercise journalistic discretion concerning who
was newsworthy and should therefore appear in the debates (Add. at p. 6-8).

Subsequently, appellants filed their Notice of Appeal and an Emergency Motion
for an Injunction During the Pendency of an Appeal (“Emergency Motion™) which was
denied by a divided panel of this court on October 11, 1996 (Add. at 11).

C. Statement of Facts

The individuals who are plaintiffs in this action are all duly qualified third party
candidates for U.S. Representative in lowa’s five Congressional Districts, except that

Fred Gratzon is a duly qualified third party candidate for U.S. Senate, and Susan Marcus
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is a registered voter in Iowa who desires to hear the plaintiff candidates participate in
forums with Republican and Democratic candidates and other legally qualified
"candidates. All the plaintiff candidates are representatives of the Natural Law Party,

except Edward T Rusk, who is a representative of the Working Class Party (Add. at 2-3).

The defendant. IPTV, is a state agency owned and controlled by the state of lowa.
The public broadcasting division (“Division™) of the lowa Department of Education exists
pursuant to Section 256.81 of the lowa Code, and IPTV is part of the Division under the
direct supervision of the lowa Public Broadcasting Board (“Board™). Iowa Code §
256.82. The Governor of Iowa directly or indirectly hand picks the Board and can
change its membership. Iowa Code §256.82. The Board has nine members, four of
whom are appointed directly by the Governor, and two of whom are appointed by the
State Board of Regents and the State Board of Education (Id.), both of which are entities
all of whose members are also appointed by the Governor, subject to Senate
confirmation. [owa Code §§ 256.3 and 262.2. lowa law gives the Board the authority to
acquire capital equipment and to provide services for education and telecommunications.
Iowa Code § 256 84

Control by the State of lowa over IPTV extends, importantly, to compensation and
funding matters. The compensation of the chief administrator of IPTV is set by the
Governor, unless otherwise determined by the lowa Legislature. [owa Code § 256.81(1).
Various minutes of the Board reflect the frequent interaction of the Board with the

Governor and the lowa Legisiature on requests for government funding (Tnal Ex. 10, p.
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5, 38-39, 59-60; Jt. App. 228 to 232). The State of Iowa provides over 60% of [PTV's
funding (Tral Tr., Vol. III at 129, lines 15-19; Jt. App. at 150).

The defendant Daniel K. Miller is the director of programming and production for
IPTV and is a state employee. Michael Newell is an agent of [PTV who produces the
Iowa Press television shows (Add. at 3), including the debates here at issue. Mr. Newell
selected the candidates to appear in the debates (Tral Tr., Vol. II at 280, lines 1-8; Jt.
App. at 30), and Mr. Miller affirmed that decision (Trial Tr., Vol. II at 470, lines S-14; Jt.
App. at 71).

Mr. Newell made his decision by mid to late July, 1996, that only Republicans and
Democrats would appear in the five debates, each of which was promoted in IPTV’s
Program Guide and scheduled to air on two occasions on [PTV on consecutive Sundays
between September 22 and October 20, 1996 (Tnal Tr,, Vol. II at 284, lines 7-11; Jt.
App. at 34). One airing of each debate was on Sunday at noon and the other was on
Sunday at 7:00 P.M. (Tnal Ex. 18 at 3; Jt. App. at 239). Sunday evening is the most
watched evening on television (Tnal Tr., Vol. II, at p. 304 line 1 to p. 306 line 9; Jt. App.
at 54 to 56).

Mr. Newell was in his seventh year as the producer of the lowa Press shows on
[PTV (Tnal Tr., Vol. Il at 279, lines 17 - 25), and in those years there was never a third
party or independent candidate invited to appear on any of the weekly lowa Press shows,
including 1n any of the election year debates between Republican and Democratic

Congressional candidates (Tral Tr., Vol. II at 285, lines 2 - 12; Jt. App. at 35).

A
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On July 14, 1996, at or about the time Mr. Newell was making his decision,
plaintiff Jay Marcus, a candidate for the Third District Congressional seat, sent Newell a
letter stating that Marcus understood [PTV was organizing these debates, and requesting
information about the criteria for inclusion in the Third District debate. Marcus’ letter to
Newell enclosed a press kit, including certain press releases, and other materials
describing his candidacy (Tnal Ex. 9, p. 23; Tnal Tr., Vol. I, p. 202 line 9 to p. 205 line
4; Jt. App. at 19 to 22). When Marcus did not receive a response to that letter, he placed
at least two follow-up telephone calls to Mr. Newell, which also went unanswered (Tnal
Tr. Vol I, at p. 228, line 12 to 230 line 25: Jt. App. 26 to 28). Marcus finally heard
from Mr. Newell approximately six weeks after his July 14 letter (Id.). Marcus was not
informed of any criteria for inclusion in the debates. On October 28 Newell told Marcus
he would not be in the debate between the Republican and Democratic candidates for the
Third District (Id.). Instead, Marcus was offered an appearance on an [PTV program
with other Natural Law Party candidates at the end of October (Tnal Ex. 26, p. 5; Jt. App.
at 268).

Prior to making his decision to exclude Marcus, Newell never asked Marcus for
information regarding his candidacy, such as the amount of money he had raised or what
he might himself spend on his campaign, how many volunteers or full-time employees he
had, how many articles had appeared about him other than those previously sent to
Newell some months before August 28, 1996, or how many public appearances he had

made (Tnal Tr., Vol. I at p. 285, line 22 to p. 287, line 24; Jt. App. at 35-37).
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Mr. Newell had received information about Marcus several months prior to
Marcus’ July 14 letter. Marcus had sent Newell a copy of his new book, The Crime
Vaccine—a book Marcus had written on crime, arising out of his 1994 race for attorney
general of [owa—and Marcus described the publicity and book reviews generated for the
book (Tnal Ex. 9 at 31, 34-48; Jt. App. at 210, 213-227). Newell’s file on Marcus
included Marcus’ resume (Trial Ex. 9 at 43-44; Jt. App. at 222-223) showing, among
other things, that from 1990 to 1993 he was chairman of an ethics committee of the Iowa
State Bar Association; and that he was the author of three books and several professional
articles; and that Mr. Marcus’ crime book had been selected as the month’s best new non-
fiction book in the May issue of Bookviews.

As Newell’s file shows, Mr. Marcus had received significant media coverage in
Iowa and elsewhere in the months prior to mid-June, 1996, including 40 radio, television
or newspaper accounts through June 12, 1996; and Marcus was beginning to gain national
recognition for his book, including a June 1, 1996, appearance on a radio show
syndicated to 250 stations around the country and carried simultaneously on radio
stations covering most of the Third District where Marcus was running (Tnal Ex. 9, p.
34-36; Jt. App. at 213-215).

By August 28, 1996, when Newell informed Marcus that he would not be
permutted to participate in the debate involving the Republican and Democratic
candidates for the Third District, Marcus had begun actively campaigning for the Third
District Congressional seat, and had been featured in a total of 87 radio and television
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programs and newspaper and magazine articles, since the initial article about Marcus
appeared in Redbook magazine’s February issue (Trial Ex. 16; Jt. App. at 233-236).

[PTV’s Program Guide for September, 1996, was prepared and sent to the printer
well before the beginning of September (Tnal Tr., Vol. 11, at 303 lines 17 to 25, and Trial
Ex. 18; Jt. App. at 53, and 237-255). The Program Guide covers programs through
Sunday, October 20, and states that the lowa Press show will feature “co-appearances by
the major candidates seeking to represent lowa’s five Congressional districts (emphasis
added),” referring to the Republican and Democratic candidates by name. The typical
Jowa Press show is not advertised up to two months in advance in the Program Guide, as
the debates in question were, in the typical case, news decisions are made shoniy before
the airing of the show (Trial Tr. at p. 301, line 6 to p. 303, line 25; Jt. App. at 51-53; and
Tnal Exs. 13 and 14).

IPTV claims that it excluded the plaintiff candidates from the joint appearances
involving Republicans and Democrats because none of the plaintiff candidates were
“newsworthy.” Defendant Miller testified that defining newsworthiness is
“extraordinarily subjective™ (Trnal Ex. 20, Miller Depo., at 22, lines 15-18; Jt. App. at 6).
He testified that among the elements he ascribed to newsworthiness were (a) whether a
campaign had an organization of volunteers beyond the campaign staff, (b) if the
candidate has run for office before, how has he done, (c) what are we (IPTV) hearing
from the campaign, (d) what are we hearing from their supporters, (e) how their

fundraising has been, and whether they have a lot of money, (f) how they are treated by

-
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other media organizations, (g) have they been included in other debates, (h) are they
buying newspaper or radio ads, and did they do so in prior elections, and (T) whether
crowds are coming to their gatherings. Miller testified that those are just “some of the
things that go into making a very subjective judgment” (Tnal Ex. 20, Miller Depo. at p.
22, line 21 to p. 24 line 18; Jt App. at p. 6).

As stated, Mr. Newell, who made the decision about which candidates to include
in the debates, never inquired as to any of the foregoing information regarding any of the
plaintiff candidates. (Tnal Tr., Vol. II. at p. 286, line 1 to p. 287, line 23; Jt. App. at 36-
37). Mr. Newell's definition of newsworthiness was more general than Miller’s and, in
large measure, was based on the candidate’s chance of winning the election. Newell said
that in evaluating newsworthiness he considered “whether he or she is likely to make

news at the lowa Press table during the telecast and also whether he or she has a

reasonable chance of winning” (Tnal Tr., Vol. II, at 289, lines 14 - 23; Jt. App. at 39).

Mr. Newell also agreed that the determination of newsworthiness was subjective (Tnal
Tr.. Vol II, at 295, lines 13-16; Jt. App. at 45).

In its Trial Brief, IPTV stated that its intention was to “invite only those candidates
who would be the most interesting to viewers, that is, only those candidates with a
realistic chance of winning as judged by the editonal staff based on the information
available to them.” Mr. Newell conceded at tmal that this statement was correct (Tnal

Tr., Vol. II. at. 294 lines 5-14; Jt. App. at 44) (Emphasis added).




Mr. Newell’s considerations of what makes a candidate newsworthy as applied 1o
the Democratic and Republican candidates also ignored the factors identified by Mr.
Miller. With respect to the Democrats and Republicans, Mike Newell had little or no
information about certain of those Congressional candidates who were invited to be in
their debates, other than their party affihianon. Newell states in his deposition that he
included Macdonald Smith, the Democratic candidate for the Fifth District Congressional
seat. because he is well known and is a Democratic activist with a realistic chance of
winning (Trial Ex. 19, Newell Depo. at 33 lines 4 to 18; Jt. App. at 4), but that there were
“no attributes to newsworthiness that Mr. Smith has that did not derive from his
Democratic party contacts or affiliation™ (Trial Ex. 19, at 35 lines 3-7; Jt. App. at 4). At
tnal, Mr. Newell concluded that “I think I made the decision [regarding Mr. Smith]
because he has a better chance of winning than most of the conventional wisdom will
allow” (Tnal Tr, Vol. II, at p. 316, lines 1-5; Jt. App. at 63).

Another Democrat. Donna Smith, was running in the Second Congressional
Distnict, and Mr. Newell’s file contained only two of her press releases. which, at his
deposition, is all Mr. Newell said he relied on in inviting her to be in the Second District
debate (Tnal Ex. 19, Newell Depo. at p. 27, line 21 to p. 28, line 24; Jt. App. at 2; and
Tnal Ex. 3, Jt. App. at 169 - 175). At trial, Newell further stated that his decision as to
whether she was newsworthy was based on “her nomination and affiliation with the

Democranc party.” (Tnal Tr, Vol. II, at 293 lines 6-10; Jt App. at 43)




Professor Barbara Mack, IPTV’s expert witness, also defined
newsworthiness in a way that is virtually indistinguishable from viability or having the
ability to influence or win an election. Professor Mack testified that in assessing
“newsworthiness” among the legally qualified candidates on the ballot, a journalist has to
ask, among other factors, “Who has the ability to influence an election?” and “Which of
the candidates is showing public support that will make him or her a factor in the
election?” (Tral Tr., Vol. I1, 370 lines 8-24; Jt. App. at 402).

Not until after the commencement of the lawsuit, in an interrogatory posed by
defendants’ counsel on September 24, 1996, did I[PTV ask the plaintiff candidates for
information of the kind Mr. Miller said was important to a decision about a candidate’s
newsworthiness. Counsel for the defendants asked, for example, about the funds raised
by the plaintiff candidates in their campaign, the number of employees and volunteers
working for them, their public appearances and money spent in the campaign (Trial Tr.,
Vol. 1, atp. 208 line 19 to p. 209 line 24; Jt. App. at 23-24). Marcus and the other
plaintiff candidates responded by providing the information set forth in defendant’s trial
exhibits DD, EE, and FF. As the exhibits indicate, only Mr. Marcus at that ime had filed

any financial data, and it was filed after the lawsuit commenced and after the decision on

which plaintiffs to include in the debates had already been made. The supposedly

umportant financial factor in determining viability or newsworthiness was not something

[PTV could have known when the decision to exclude the plaintiff candidates was made.




IPTV has no written list of the criteria to be used in evaluating whether a candidate
is newsworthy and should appear on the lowa Press show or in a debate (Trial Tr., Vol.
[II, at8, lines 5-12; Jt. App. at 73), other than the broad guidelines in the Statement of
Principles of Editorial Integrity in Public Broadcasting (Trial Ex. B; Jt. App. at 270-
283), and a document descnibed as “Programming Policy” from an unidentified [PTV
manual, which states that IPTV should maintain “maximum objectivity and faimess™ in
its programming (Trial Ex. GG, Jt. App. at 311-312). The Programming Policy was not
included in the exhibits furnished by defendants prior to trial, since it was only
discovered during the tral, according to defendants The lack of any guidance from the
Programming Policy and the Statement of Principles of Editorial Integrity in Public
Broadcasting to the State’s decision makers was underscored by the testimony of Mr.
Newell, who testified that he did not know of any written guidelines for selecting
candidates (Tnal Tr, Vol. II, at p. 287 line 24 to p. 288 line 24; Jt. App. at 37-38), and
thus could not have been guided by them in making his decision.

Professor Mack Clayton Shelley II, a professor of political science at Iowa State
University, was plaintiffs’ expert witness. He teaches courses on election behavior,
election public opinion, and research methods in political science, among others.
Professor Shelley reviewed the lowa Press joint appearance involving Congressman
Latham and MacDonald Smith, which was aired by defendant IPTV on September 22,
1996 (Tnal Ex. 6). The same format used 1n the joint appearance involving Latham and

Smith (i.e, reporters asking for an informal opening statement then questioning the two
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candidates on the issues) was to be used for all the debates at issue in this case, according
to defendant Miller (Trial Tr., Vol. III, at 20 lines 10 to 17; Jt. App. At 74). Professor
Shelley's opinion was that the program was a debate because it involved candidates
exchanging views directly at each other and being asked more or less comparable
questions by interviewers, and because it was a face-to-face affair (Tnial Tr., Vol. III, at
p. 69 line 7 to p. 71 line 16; Jt. App. at 90-92). He further testified that the actual format
in terms of whether there is a stiff or formal set of rules (as would be required by the
defendant’s expert witness), or a more free flowing exchange, as in other debates, does
not make a difference as to whether the event is a debate (Trial Tr., Vol. III, at p. 69 line
7to p. 71 line 16; Jt. App. at 90-92). Professor Shelley’s opinions are described at
greater length in a later portion of this Brief.

IPTV’s expert witness, Professor Barbara Mack, testified that certain formalities
would be necessary in what she would describe as a debate; that usually there is a formal
protocol that is agreed upon in advance, negotiations with the candidates over the format,
and formal time limits (Tral Tr., Vol II, at 361-364: Jt. App. at 393-396).

After viewing three videotapes of different styles of debates and hearing the
experts, the jury made a finding pursuant to a special verdict that the joint appearances of
Republican and Democratic candidates scheduled for airing on IPTV from September 22,
1996, to October 20, 1996, were debates, and the trial Judge agreed (Add. at §).

Instead of being in the debates with the Republicans and Democrats, the five

Plaintiff Natural Law Party Congressional candidates (Cuddehe, Lamoureux, Marcus,
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Badgett and Dimick) were scheduled by IPTV to appear all together in a candidate forum
that would be a half-hour show to air Tuesday, October 29, 1996 at 6:30 P.M. The
remaining plaintiff Congressional candidate, Edward T. Rusk, a candidate for Congress in
the Third District, was scheduled to appear in a forum with five other third party
Congressional candidates from various districts on an IPTV show to air for a half hour
Wednesday, October 30, 1996, at 6:30 P.M. (Tral Ex. 26 at 5; Jt. App. at 268). IPTV
did not sponsor a senate debate.

The plaintiff candidates requested to be included in the debates scheduled between
September 22 and October 20, 1996, but IPTV denied their request (Tral Exs. 22 -25).

IV. SUMMARY OF ARGUMENT
This case is indistinguishable from the recent eighth circuit case Forbes v. The

Arkansas Educational Television Commission, 93 F.3d 497 (8th Cir. 1996) (hereinafter

“Forbes IT"). The pivotal issue is whether a decision to exclude a candidate from a debate
based on a government employee’s opinion that the candidate is not “viable,” 1s
distinguishable from a decision to exclude a candidate because he is not “newsworthy,”
when both decisions turn on a subjective evaluation of whether the candidate has a
reasonable chance of winning or influencing the election.

Forbes II arose out of a debate staged in 1992 by the Arkansas Educational
Television Commussion, an agency of the State of Arkansas, between the Democratic and
Republican candidates for Congress in the third district of Arkansas. Forbes was a

legally qualified candidate in that race who asked to be included in the debate but was
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refused. He claimed, among other things, that his exclusion violated the First
Amendment as made applicable to the states by the Fourteenth Amendment.

The first time the case came before the Court of Appeals, the court held that
Forbes had stated a First Amendment claim and that the defendants were not free to
exclude Forbes without a reason sufficient under the First Amendment. Forbes v.

Arkansas Educational Television Network, 22 F.3d 1423 (8th Cir. 1994) (en banc)

(hereinafter “Forbes I"") cert. denied. 115 S.Ct. 500 (1994) (petition of AETN), 115 S.Ct.

1962 (1995) (petition of Forbes). The Court of Appeals, in making this determination,

concluded that its prior opinion in DeYoung v. Patten. 898 F.2d 628 (8th Cir. 1990) was

wrongly decided.

After remand, a jury found (as in the present case) that the decision to exclude the
plaintiff Forbes from the debate was not the result of political pressure, and that it was
not based on opposition toward plaintiffs’ political opinions. In addition, the district
court had instructed the jury that the Congressional debate, as set up by the defendant
television network, was a “non-public” forum. Judgment was then entered for defendants
by the district court.

On appeal again, Mr. Forbes argued that the debate was a “limited public forum,”
and that the reason given for excluding him — that he was not a “viable” candidate,
meaning that he did not have a realistic chance of winning (“AETN’s point is that Mr.
Forbes, in the opinion of the network, had no chance to win.” Forbes II, 93 F. 3d at

504)—even if 1t was the true reason, was legally insufficient. The Eighth Circuit Court
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of Appeals agreed, holding that a governmentally owned and controlled television station
may not exclude a candidate, legally qualified under state law, from a debate organized
by it on grounds that in the opinion of the network he had no chance to win, stating that
the public television stations’ opinion “on such a debatable matter as the political
viability of a candidate more than two months before the election [cannot] be a sufficient
basis for narrowing the channels of public discourse.” Forbes II at 93 F.3d 497, 504 (8th
Cir. 1996).

In this case, the government journalists excluded the plaintiff candidates, based on
their admittedly subjective belief that the plaintiffs were not “newsworthy,” which was
based primarily on their assessment that the plaintiff candidates did not have a reasonable
chance of winning the election. A distinction between a subjective opinion to whether a
candidate is “viable,” and whether he is “newsworthy,” was also made by the split
decision of a three judge panel of this Court in denying plaintiffs’ Emergency Motion
(Add. at 19). This is the pivotal issue in this case.

Appellants maintain that there is little, if any, difference between a decision as to
whether a candidate is “newsworthy,” as that term was applied to plaintiffs by IPTV, or
is “viable,” as that term was used in Forbes II, since both standards focus on whether the
candidate could influence or win the election. This is discussed more fully below.

As in Forbes II, the programs at issue here were debates. The jury and the District

Court both found that the five “joint appearances” scheduled by IPTV were debates after




evaluating the credibility of the expert witnesses of the parties, and after viewing all or a
portion of three different forums or debates utilizing different formats.

But the District court, and this Court (in deciding plaintiffs’ Emergency Motion)
determined, unlike the holding in Forbes II, that the State of lowa had a compelling state
interest in allowing its government journalists the discretion to determine who should be
in government sponsored debates based on the newsworthiness of the candidates. Neither

the District Court nor the three judge panel considered that the state interest was not

unrelated to the suppression of speech. See e.g.. Procunier v. Martinez, 416 U.S. 396, 94
S. Ct. 1800, 1811, 40 L. Ed. 2d 224, 413 (1974). A state interest in granting government
employees the power to decide who can speak at debates cannot override the First
Amendment right of political speech. The state interest must be unrelated to speech, such
as an interest in protecting public health, welfare, or morals. (Id.) Moreover, any
compelling state interest must be narrowly tailored. A state interest in giving journalists
the editonal discretion to make evaluations about a candidate’s newsworthiness is the
opposite of narrow tailoring, and since plaintiff candidates did not have an opportunity to
be heard equivalent to their participation in the debates, the First Amendment rights of
the plaintiffs were violated.

V. ARGUMENT

A. The Standard of Review
IPTV 1s an arm of the State of [owa. and the scheduled broadcasts were properly

determined to be hmuted public forums. The District Court, however, evaluated the
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sufficiency of the reasons for the exclusion of plaintiff candidates from the forums and
found that the State had a compelling interest that outweighed the plaintiffs’ First and
Fourteenth Amendment rights. These issues were recently considered by the Eighth

Circuit Court of Appeals in Forbes II, which also considered the standard for review.

Citing Bose Corp. V. Consumer’s Union, 466 U S. 485, 508, 104 S. Ct. 1949, 1963, 80 ..
Ed. 2d 502 (1984), Forbes II concluded the standard of review is de novo on dispositive
constitutional issues. Forbes Il at 93 F. 3d 497, 503 (8th Cir. 1996).

B. Like Arkansas Educational Television, IPTV is a Governmentally
Owned and Controlled Television Station

IPTV has stipulated that it 15 a state agency (Add. at 3), and it is owned and
controlled by the State of [owa. The public broadcasting division derives its creation
from the lowa Code, the Governor directly or indirectly appoints a majority of the [PTV'
Board (Iowa Code §§ 256.3. 256.82 and 262.2), the Governor or Legislature sets the
salary of the chief administrator of [PTV (Iowa Code § 256.81(1)), and the minutes of
[PTV reflect frequent interactions between IPTV and Governor or the lowa Legislature
on money matters (Tral Ex. 10 p. 5, 38-39, 59-60, Jt. App. at 228-232), resulting in
approximately 60% of IPTV’s funding coming from the State of lowa (Tnal Tr., Vol. III
at 129 lines 15-19; Jt. App. at 150).

Defendants argue that the State of lowa has established IPTV as an institution of
the press to serve lowans free from political pressure within or without the state

government. The District Court found that lowa law expressed a compelling




governmental purpose in having the defendant network operate according to the
Communications Act of 1934 and the policies of the Federal Communications
Commission, and that [PTV's exercise of journalistic discretion meets generally accepted
industry broadcasting standards. (Add. at 7). But these arguments and findings fail to
account for what is expressly recognized in Forbes [I: government journalists are in a
different category from ordinary journalists.

While [PTV may be insulated to a degree from the Iowa Legislature, that
insulation essentially consists of a statutory provision that the IPTV Board is to appoint
an advisory committee on editonal integrity and that the Public Broadcasting Division is
to be governed by the national principles of editonal integrity. (Iowa Code § 256.82 (3)).
These are broad principles that do not narrow the journalist’s discretion. Forbes II
recognizes that journalistic judgments and the editorial discretion exercised by
government employees at [PTV have to be viewed differently from those of private sector
journalists. As the court in Forbes II stated:

We have no doubt that the decision as to political viability is exactly the

kind of journalistic judgment routinely made by newspeople. We also

believe that the judgment in this case was made in good faith. But a crucial

fact here is that the people making this judgment were not ordinary

Journalists: they were employees of government. The First Amendment

exists to protect individuals, not government.

Forbes Il at 93 F.3d 505. Even if IPTV were protected from the Legislature by statutory

provisions, IPTV is itself the government, and the voters and the plaintiff candidates are

entitled to be protected by the First Amendment from IPTV'’s subjective decisions.




Obviously, a government employee knows the Republicans and Democrats control the
[PTV purse strings, and as David Bolender, the executive director of [PTV (the chief
administrator) acknowledged, if IPTV decides its “going to only allow Democratic and
Republicans on these candidate forums or the Iowa Press show, it’s probably not going to
make anybody mad at the statehouse.” (Tnal Tr., Vol. III at 130 lines 11-17; Jt. App. at
151). Of course, if [PTV were to make somebody “mad at the statchouse,” the statutes
that supposedly insulate [PTV from other parts of [owa’s state government could simply
be repealed or amended by the legislature, or funding could be denied. This ever present
threat renders [PTV's much vaunted “insulation” illusory.

C.  The Joint Appearances are Debates

In this case, defendant IPTV did not characterize its planned sessions involving
only the Republican and Democratic candidates as debates. Instead, it referred to them as
“joint appearances”; it argued that it was just reporting the “news,” and that it should be
able to make journalistic judgments about its shows. But regardless of whether the
programs are “news”(and certainly every debate between Republicans and Democrats
running for politcal office is newsworthy), they are also debates and limited public
forums.

Professor Shelley testified that the forums involving the joint appearances by
Republican and Democratic candidates scheduled for consecutive Sundays between
September 22, 1996 and October 20, 1996 were be debates even though they occurred on

the Iowa Press show, which is a regularly scheduled news program (Tral Tr., Vol. III, at
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81 line 17 to 82, line 11; Jt. App. at 102-103). Professor Shelley’s opinion was that the
program he viewed involving Congressman Latham and Democratic candidate
MacDonald Smith (which aired September 22, 1996) was a debate because it involved
candidates exchanging views directly and being asked comparable questions, and because
it was a face-to-face affair. (Tnal Tr., Vol. III, at p. 69 line 7 to p. 71 line 16; Jt. App. at
90-92). Professor Shelley said his opinion would not change regardless of whether the
candidates made informal or formal opening statements, or whether the introductory
statemnent is delivered from a podium or while sitting down, whether there is a specific
length of time for an opening statement, or whether there is a specific agreement between
sponsors of the program and candidates as to the length of time they will have for
answers. He further stated that his opinion represents a consensus among his colleagues
to whom he speaks at conferences and through publications. (Tral Tr., Vol. III, at 82 line
12 to 84, line 15; Jt. App. at 103-105).

Professor Shelley disagreed with the defendants’ expert, Professor Mack, who
testified that debates usually require formalities, including set ime limits for answers or
formal rebuttals (Trial Tr,, Vol. II, at 361-364; Jt. App. at 393-396). Professor Shelley
testified there has been an evaluation in our understanding of what constitutes a political
debate from the famous Abraham Lincoln/Stephen Douglas debates to more
conversational-type styles, and even the town hall or “Oprah Winfrey” kind of approach
used in the second presidential debate in 1992. (Tnal Tr, Vol. II, p. 111 line 1 to p. 114,

line 15; Jt. App. at 132-135).




Plaintiff Marcus testified that the essential value of a debate to him was its face-
to-face opportunity to appear with opposing candidates, allowing the voters to hear him
respond to the same questions as the other candidates and to hear Marcus challenge his
opponents, if able to do so, on the campaign issues. Marcus testified that being a talking
head in some show that is segregated from the opposing candidates, or being in a “Greek
chorus” with four others from the Natural Law Party, did not have the same value to his
campaign (Tral Tr., Vol. I at p. 164, line 6 to p. 165, line 8; Jt. App. at 17-18).

The jury and the Court found that the joint appearances were debates (Add. at 5)
after hearing and observing three video taped debates and Professor Shelley’s comments
thereon, those debates being: (1) the entire debate involving Republican Congressman
Latham and Democrat MacDonald Smith, which aired September 22, 1996; (2) the entire
debate involving plaintiff Marcus and the Republican and Democratic candidates for U.S.
attorney general in 1994; and (3) a portion of the PBS debates aired on [PTV September
29, 1996 involving Republicans Newt Gingrich and Trent Lott and Democrats Richard
Gephardt and Tom Daschle (Trial Exs. 6 and 8; Trial Tr. 84 line 24 to 86 line 4 and Trnal
Tr. 110 line to 114 line 14; Jt. App. 105-107 and 131-135).

D. The Debates are Limited Public Forums and All Qualified Candidates
Are Entitled to Participate.

Each debate here, like the debate in Forbes II, is a particular program on a
particular show (Iowa Press), among the numerous programs broadcast by the television

station each day. The plaintiffs in this case sought access only to the joint appearances




involving the Republicans and Democrats and scheduled for consecutive Sundays
beginning September 22 (Trial Exs. 22, 24 and 25; Jt. App. at 256-263). The candidates
were not secking general access to the lowa Press shows, and whether the Iowa Press
programs are regularly scheduled “bona fide news interview programs” is irrelevant to the
determination of whether the programs in question were limited public forums or debates.

Although the jury found that the Iowa Press programs were bona fide news
interview programs, this does not change the fact that they are also debates. Notably,
these particular programs are different from typical news shows. They are scheduled
months in advance and advertised in the Program Guide, whereas typical Iowa Press
shows are not advertised and have their guests determined only shortly before the shows
air (Tnal Tr., Vol. II, p. 301 line 6 to p. 303, line 25 and Tral Exs. 13 and 14; Jt. App. at
51-53). News typically is not scheduled in advance and these debates could just as well
be shown on IPTV without being part of the [owa Press news programs.

In all events, as the court in Forbes II held, it is the particularized forum (the
debate programs), which is the focus of analysis, not [PTV or the lowa Press shows
generally. Forbes [T at 93 F.3d 497, 503. Here, the plaintiff candidates were not seeking
access to just any [owa Press program. The sole forum at issue are the pre-election
congressional candidate debates held on IPTV.

[t does not matter what lowa Press does on its shows at other times of the year, nor
would it matter if the particular programs at issue could be distinguished from a debate in

some respect. If [PTV, for example, were to insert a debate into a regularly scheduled
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news show that generally did not have debates, that would not change the nature of the
forum or tumn it into something else; the key is whether the forum in question, regardless
of whether it is a debate, is a limited public forum. Even if the programs at issue were
not debates, any forums which are so similar to debates that both the jury and the District
Court concluded they were or would be perceived as debates, should be treated like the
debates in Forbes II (Add. at 5). In August, 1996, Forbes I1 said, “without reservation, "
that the debate in that case was a limited public forum, similar to situations where a
University opens meeting facilities for use by registered student groups, or where
advertising space is made available on a public bus. Forbes II, at 503, citing Widmar v.
Vincent, 454 U.S 263, 102 S. Ct. 269, 70 L. Ed. 2d 440 (1981) and Lehman v. City of
Shaker Heights, 418 U.S. 298, 94 S. Ct. 2714, 41 L.Ed. 2d 770 (1974), among other
cases. The debates in the instant case are no different, and the District Court determined
that the debates in the instant case are limited public forums (Add. at 6).

The jury here found that the defendants intended to open the debate to the
Republican and Democratic candidates (Jt. App. at 531). Forbes II concluded that under
such circumstances, Arkansas Educational Television had to open its facilities to al/
candidates on the ballot. Forbes II states that:

The debate was surely a place opened by the government for a limited class

of speakers. Who was that class? Was it all candidates for Congress legally

qualified to appear on the ballot, or was it simply the Republican and

Democratic candidates? Surely government cannot, simply by its own ipse

dixit define a class of speakers so as to exclude a person who would

naturally be expected to be a member of the class on no basis other than

party affiliaton. It must be emphasized that we are dealing here with
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political speech by legally qualified candidates, a subject at the very core of
the First Amendment, and that exclusion of one such speaker has the effect
of a prior restraint — it keeps his views from the public on the occasion in
question.

Forbes I, 93 F.3d 497, at 504.

E. As in Forbes 11, the Decision of IPTV Was Made Months in Advance of
the Election, Was Based in Whole or in Part on Whether Plaintiffs Had a Reasonable
Chance of Winning the Election, and Was a Subjective Decision.

1. The decision to exclude third party candidates was made and affirmed in
July or August, 1996, months before the election.

The parties stipulated that Michael Newell, who produced the Iowa Press

television shows, including the debates here at issue, 1s an agent of [PTV (Add. at 3). He

- munally selected the candidates to appear (Tnal Tr,, Vol. I at 280 line 24 to p. 283 line

-

25; Jt. App. at 30-33), and defendant Miller affirmed that decision (Tnal Tr., Vol. II at
&
-~ 470 lines 5-14; Jt. App. at 71). The decision was made by Newell in mid to late July,
1996 (Tnal Tr., Vol. II at 284 lines 1-11; Jt App. at 34), months in advance of the

<
— election, and the Program Guide stating that only Republicans and Democrats would

“ appear was printed in August. (Tnal Ex. 18, p. 3; Jt. App. at 239).

a The defendants may claim that they attempted to update their decision
continuously or at a later time, but Mr. Newell knew Marcus stood ready to supply
necessary information since Marcus asked about the criteria, sent certain information to
Newell, and repeatedly phoned Newell to tryv to find out what he had to do to get into the

debates (Trnal Tr., Vol IT at p. 228 line 12 to p. 230 line 17; Jt. App. a 26-28). IPTV was

not interested in giving Marcus or the others a chance to provide more information,

~ a4
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however, and Newell never responded to Mr. Marcus’ request for information about the
criteria for inclusion in the debates or requested further information about his candidacy
or those of the other plaintiff candidates (Trial Tr., Vol. II, p; 285 line 18 to p. 287 line
24; Jt. App. at 35-36). No information was requested of any plaintiff candidate about
their candidacies until September 24, 1996, after the litigation had commenced Id.; and
Tnal Tr., Vol. 1 at p. 208 line 19 to p. 209 line 29; Jt. App. 23-24). Moreover, [PTV
made it clear in Mr. Miller’s letter to Mr. Marcus of September 10, 1996, that rather than
being interested in additional information about candidates on which to base its decision,
if Marcus prevailed in litigation “[IPTV] would cancel the third district candidate
appearances on that program rather than [include Marcus]” (Tnal Ex. 23; Jt. App. at 260).

5 The decision to exclude the plaintiff candidates was based in whole or in
part on IPTV’s opinion that they did not have a reasonable chance to win the
election.

In a two-to-one decision, this Court denied plaintiffs’ Emergency Motion, drawing
a distinction between a government decision of political “viability” (whether the
candidates had a realistic chance of winning), which the Court of Appeals said in Forbes
II 1s ultimately for the voters to decide, and “newsworthiness,” which, this Court held in
ruling on the Emergency Motion, is a decision within the discretion of government
journalists. (Add. at 19).

First, the tesimony of [PTV"s journalists makes it clear that, at least in the instant
case, the decision as to whether the plaintiff candidates were “newsworthy” was, in

whole or in large part, a decision as to whether or not they could win or influence the
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election. As set forth earlier in the Statement of Facts, Mr. Newell, who selected the
candidates, testified that his definition of a candidate’s newsworthiness involved
“whether he or she has a reasonable chance of winning” (Trial Tr., Vol. II at 289, lines
14-23; Jt. App. at 39). Newell specifically agreed with the statement in defendants’ Trial
Bnef that IPTV “decided to invite on/yv those candidates that would be the most
interesting to viewers, that is, only those candidates with a realistic chance of winning as
judged by the editorial staff, based on the information available to them” (Trial Tr. at 294
lines 5-14; Jt. App. at 44) (Emphasis added.). Newell also concluded that with respect to
Democrat MacDonald Smith's inclusion in the Fifth District debate, “I think I made the
' ~ decision [regarding Mr. Smith] because he has a better chance of winning than most of
~ the conventional wisdom will allow” (Tral Tr., Vol. IT at p. 315 line 21 to p. 316 line §;
" Ju App. at 62 to 63).
Moreover, Professor Barbara Mack, Iowa Public Television’s expert witness,
™ defined newsworthiness in a way that makes it virtually indistinguishable from viability,
- or having the ability to influence or win an election. Professor Mack testified that in
©* assessing newsworthiness among the legally qualified candidates on the ballot, a
journalist has to ask:
[W1ho has the ability to influence an election? Who has demonstrated that
he has attracted or she has attracted support? Which of the candidates is
conducting rallies where people attend? Which of the candidates has been
door knocking and getting people to sign his or her petition? Which of the
candidates is raising money? Which of the candidates is having successful
fundraisers? Which of the candidates is showing that he has a snowball of
public support that will make him or her a factor in the election? (Tnal Tr,,
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“extraordinarily” subjective decisions.

As in Forbes I1, while to some extent the criteria employed here may be considered
objective, whether the plaintiff candidates were “viable™ or “newsworthy” is essentially
subjective. Both Mr. Newell, who made the decision, and Mr. Miller, who confirmed it,
admitted as much; Mr. Newell testified that newsworthiness was a concept that was
“subjective” and defendant Miller testified that it was “extraordinarily subjective” (Tnal
Tr., Vol. I, p. 295 lines 13-14; Tnal Ex. 20, Miller Depo., p. 22 lines 17-18; Jt. App. at 6
and 45). For example, Mr. Miller said that whether the candidate has a lot of money is
important, but in order to be deemed “newsworthy,” precisely how much money must a
candidate raise, and when public appearances are important, how many public
appearances must he make, how many ads must he purchase and in which publications?
Certainly the decision to exclude Marcus and to include only Democrat and Republican
candidates was made despite the fact that Marcus had issued many more press releases
and had received more media coverage than certain of the Republican or Democratic
candidates (compare Tral Ex. 9 to Trial Ex. 1-4; Jt. App. 179-227 to 162-178). By
August 28, 1996, when Newell had failed to provide Marcus with any criteria for
inclusion in the debates, Marcus’ media coverage in Iowa and elsewhere included 87
radio or television broadcasts or print articles since February, 1996, (Trial Ex. 16; Jt.
App. at 233-236).

If [PTV made a real decision based on newsworthiness, it made it without seeking
information from Marcus or any of the plaintiff candidates about the money they had

raised, the volunteers they had, the number of their full-time employees, whether they
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had been included in other debates, whether they were buying newspaper or radio ads,
whether crowds were coming to their gatherings, or other factors (Trial Tr., Vol. M at p.
286, line 1 to p. 287, line 23; Jt. App. 36-37) This information was asked of Marcus and
the other plaintiff candidates only afier this lawsuit was filed, and there is no way that
Newell or anyone else but Marcus or the other plaintiff candidates would have known the
financial information since no financial data was filed with any regulatory body until
September 19, 1996, when Marcus first filed financial reports (Trial E, DD, EE, and FF;
Jt. App. at 284-310). Factors such as the number of employees or volunteers, whether the
candidates were buying ads, how many people were coming to their public appearances.
and what the reaction was of those attending the candidate appearances are also all
factors that could hardly be known to anyone but the candidates and their staffs.

One of the problems with subjective evaluations of this nature is that they proﬁde
for no accountability because they are so dependent on personal opinion and are so
arguable. They therefore provide government employees with virtually unlimited
discretion to exclude candidates as they wish, thus giving the public no confidence in the
decisions of those involved in public broadcasting. Forbes II addressed these same
concerns. Forbes II, 93 F.3d at 505. Forbes II considered whether a state owned
television network could constitutionally invite to a state sponsored debate only those
candidates whom it deemed to have a reasonable chance of winning the election based on
a subjecnive analysis. This Court stated:

“AETN's point is that Mr. Forbes in the opinion of the network, had no
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chance to win. It therefore decided that its viewers should not hear Mr.
Forbes’ opinions as part of the debate involving the other candidates qualified
to appear on the ballot.

We do not think AETN's opinion on such a debatable matter as the
political viability of a candidate for Congress more than two months in
advance of the election can be a sufficient basis for narrowing the channels of
public discourse. AETN itself characterizes the criteria it used as follows:
‘While these criteria can to some extent be considered objective, ultimately
their use is essentally subjective.’ Brief for Appellees 30. In a sense, the State
of Arkansas had already, by statute, defined political viability. Mr. Forbes had
gathered enough signatures to appear on the ballot. So far as the law was
concerned, he had equal status with the Republican nominee and the
Democratic nominee. Whether he was viable was, ulimately, a judgment to
be made by the people of the third congressional district, not by officials of the
government in charge of the channels of communication. . . . The question of
poliical viability is. indeed, so subjective, so arguablie, so susceptible of
vananon in individual opinion, as to provide no secure basis for the exercise
of govermmental power consistent with the First Amendmenr” (emphasis
added).

Id. At 504-505.

Here, the question of “newsworthiness” is no less subjective, no less arguable, and
no less susceptible of variation in individual opinion than was the question of viability in
Forbes II; indeed, it is virtually the same question. If anything, “newsworthiness” is the
more subjective and arguable standard (it 1s, after all, “extraordinanly subjective”) (Trial
Tr, Vol. I, p. 295 lines 13-14, Tnal Ex. 20, Miller Depo,, p. 22 lines 17-18, Jt. App. at 6
and 45). Here the decision involved was made approximately the same amount of time
prior to the election as was the decision in Forbes [I—more than two months. To purport
to meaningfully distinguish this case from the situation tn Forbes II, is to “distinguish the

indistinguishable,” as Judge Beam wrote in hus dissent from the Order denying




appellants’ Emergency Motion (Add at 24).

F. The State Has Identified No Legitimate Compelling State Interests to
Support its Policies.

1. The state interests identified are not unrelated to the suppression
of speech.

The State has identified two potential interests which it claims justify its exclusion
of the plaintiff candidates from the debates. The first is a need on the part of the State to
exercise editorial discretion over [IPTV's programs. The other, related, interest is the
need to maintain licensee responsibility under the Federal Communications Act.

In deciding for defendants, the District Court determined that the State had a
compelling interest in presenting newsworthy programs that could override the First
Amendment rights of plaintiffs. The District court stated:

It is profoundly important that the network and its news editors be allowed

to exercise independent journalistic and editorial judgment based on

newsworthiness. If the defendant network may not exercise editorial

discretion in determining the content of its programming the network would

be fundamentally bland and of little value to the public it serves.

(Add. at 7). This reasoning ignores the constitutional requirement that the state interest

must be unrelated to the suppression of speech. See ¢.g. Procunier v. Martinez, 416 U.S.

396,414 94 S. Ct. 1800, 1811, 40 Law. Ed. 2d 224 (1974); United States v. O'Brien, 391
U.S 367,377, 88S. Ct. 1673, 1679, 20 L.Ed. 2d 672 (1968). This principle was argued
to the District Court and to the Court of Appeals in connection with plaintiffs’

Emergency Motion, but was not addressed in either court’s decision.




Here, of course, the defendants’ asserted interest is the right to pick and choose
which candidates will be permitted to speak in 1ts debates — in other words, the right to
edit. Obviously, the power to edit includes, and consists pnmarily of, the right to
suppress expression  As stated by the U S Supreme Court, in speaking of commercial
broadcasters,

for better or worse, editing is what editors are for; and editing is selection

and choice of matenial. That editors — newspaper or broadcast — can and

do abuse this power is beyond doubt, but that is no reason to deny the

discretion Congress provided. Calculated nsks of abuse are taken in order

to preserve higher values.

Columbia Broadcasting System v. Democranc National Comm,, 412 U.S. 94, 124-25 Of

course, this court has previously stated unequivocally that state-owned broadcasters face
constraints not faced by commercial broadcasters. Forbes [, 22 F. 3d at 1428.

The interest 1n exercising editonal discretion asserted by the State violates the First
Amendment due to the fact that it is irrefutably “related to the suppression of free
expression.” and 1s not related to some other objective, such as protecting public health,

safety, or morals. See Day v. Holahan 34 Fd 1336, 1362 (1994); O’Brien, 391 U.S. at

377. If a state interest 1n the suppression of free expression could overmide the First
Amendment, statutes authonzing general censorship would be permissible.

It 1s important to note that appellants are not challenging the state’s ability to
exercise independent journalistic and editornial judgment 1n contexts outside public
forums. It1s only when the state opens a public forum that appellants contend its

editonal discretion must give way to the First Amendment nights of 1ts citizens. IPTV's
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responsibilities and prerogatives with respect to its programming in general would not be
affected by the relief appellants seek.

It must also be kept in mind that on the other side of the equation, as in Forbes [[,
“we are dealing here with political speech by legally qualified candidates, a subject
matter at the very core of the First Amendment, and that exclusion of one speaker has the
effect of a prior restraint—it keeps his views from the public on the occasion in
question.” Forbes II, 93 F.3d at 504. (Emphasis added).

The other interest asserted by the State and adopted by the District Court to justify
the State’s exclusion of the Plaintiff candidates is an asserted need to maintain
programming discretion under the Federal Communications Act (Add. at 7). The import
of this claim, however, is that by passing the Federal Communications Act, Congress
manufactured a state interest which justifies the suppression of speech, which
suppression would otherwise be impermissible under the First and Fourteenth
Amendments. Congress does not have the power to relieve the states of their obligations
under the First and Fourteenth Amendments short of an outright amendment to the
Constitution. In other words, Congress cannot make it permissible for the State of lowa
to do what it otherwise could not do under the First Amendment simply by passing the
Federal Communications Act. As a matter of law and logic, this asserted state interest
cannot be a compelling state interest for the purposes of this analysis.

Moreover, both Communicanons Act concerns and the interest of the State in

furthening public broadcasting decisions would also have been factors in the Forbes II
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case,! yet this court held that the First and Fourteenth Amendment compelled the state to

inciude Mr. Forbes in the debate.

- & Subjective types of oppressive government conduct are what the
First Amendment is designed to prevent.

This Court stated that “professional broadcasters are generally better aware of
what constitutes appropriate programming than a group of federal judges; it is clearly in
the public interest in having a state-operated public television free of unnecessary
interference by a federal court” (Add. at 24). The difficulty with this analysis is that
[PTV is the government, and the federal courts cannot abdicate their duty under our
syvstem of checks and balances to prevent “extraordinanly subjective” decisions that favor
only certain political parties regarding access to a public forum of expression. IPTV can

exercise all the discretion it wants in covering debates sponsored by others or in its

broadcasting in general, but the sponsorship of public forum debates with public

revenues is different, and the courts cannot simply defer to the subjective decisions of
government journalists.

Forbes II points out that government journalists are prohibited from making the
kind of journalistic judgments routinely made by private sector news people, because “the
First Amendment exists to protect individuals, not government.” Forbes II at 93 F.3d at

505. A court’s limited involvement in IPTV s decisions about access to public forums is

1/ The Arkansas Educational Television Commission is a signatory to the Statement of
Principles of Editorial Integrity in Public Broadcasting as shown on Trial Ex. B, p. 7; Jt.
App. at 275).




a small matter compared to the abuses designed to be guarded against by the First
Amendment. History tells us that the First Amendment grew out of the tyranny of
England over the colonies, when the British government practiced censorship to prevent
criticism of its rule. The threat to be feared is government censorship, which means
silencing voices. This case simply involves a request for additional voices to be heard in
a public forum, which is the opposite of censorship, and which poses no threat to a
democracy. The greater evil is clearly the tyranny of suppression rather than the addition
of voices to the political dialogue. As Chief Justice Earl Warren recognized, a diversity of
political viewpoints should be encouraged. Warren said:

All political ideas cannot and should not be channeled into the programs of

our two major parties. History has amply proved the virtue of political

activity by minority, dissident groups, which innumerable times have been

in the vanguard of democratic thought and whose programs were ultimately

accepted. . . . The absence of such voices would be a symptom of grave

illness in our society.

Williams v. Rhodes, 393 U.S. 23, 39 (1968) (Douglas, J., concurring) quoting Sweezy v.

New Hampshire, 354 U.S. 234, 250-251 (1957) (opinion of Warren, C.J.).

IPTV has argued that its offer to the third party candidates of the opportunity to
appear in “candidate forums™ at the end of the campaign, and the right shared by all
federal candidates to “reasonable access™ to the airwaves under the Federal
Communications Act provide an adequate opportunity for third party candidates to air
their views on the staton. But Forbes Il says that it is the particularized forum that the

candidate 1s seeking which is the focus of analysis, and suggests it is the only relevant




forum. Moreover, these candidate forums are not equivalent forums as discussed below
(see section V. G. 2).

3. “Newsworthiness” is not a Constitutionally permissible standard.

As stated above, the District Court found that [IPTV’s decision to exclude the
plaintiff candidates from the debates was based on a good faith determination that the
plaintiff candidates are not “newsworthy.” The United States Supreme Court has
determined that “newsworthiness” is an unconstitutional content-based criterion which

“cannot be tolerated under the First Amendment.” Regan v. Time, Inc., 468 U.S. 641,

648, 104 S. Ct. 3262, 3267, 82 L Ed. 2d 487 (1984). In Regan. which involved the
publication of photographs of money, the court stated:

[U]lnder the statute [(18 U.S.C. § 504(1)]. one photographic reproduction
will be allowed and another disallowed solely because the Government
determines that the message being conveyed in the one is newsworthy or
educational while the message imparted by the other is not. The
permissibility of the photograph is therefore often ‘dependent solely on the
nature of the message being conveyed.’” Regulations which permit the
government 1o discriminate on the basis of the message cannot be tolerated
under the First Amendment.

Id. (Citations omitted.) (Emphasis added.)

Any determination by IPTV of the “newsworthiness™ of the plaintiff candidates is
similarly a determination that the content of the lowa Press debates will be more or less
“newsworthy™ without these candidates than with them. Although Regan arose in the
cniminal context (the key distinction made by this Court in deciding plaintiffs’ Emergency

Motion; Add. at 20) there is no reason to believe that its condemnation of content-based




suppression of speech applies only in criminal matters. The Court in Regan held that the
regulations were impermissible due to the First Amendment, not because the defendant
was accused of a crime. A qualified candidate for Congress, secking to engage in
political speech, an activity “at the very core of the First Amendment” (Forbes II, 93 F.3d
at 504), is entitled to as much protection under the Constitution as a criminal defendant
accused of using a photograph of currency, as in Regan.

The conclusion that an analysis is based on “newsworthiness” is virtually
determinative of the unconstitutionality of the state’s policies. Indeed, in Regan, once the
Court determined that the “newsworthiness™ standard was content based, it simply stated
that it could not be tolerated under the First Amendment, and that it was “constitutionally
infirm.” Regan, 468 U.S. at 648, 104 S.Ct. at 3267, 82 L.Ed. 2d 487 (1984). The Court
engaged in no further substantive analysis of the constitutionality of the statute to justfy
its holding.? By discretionarily determining whether third party candidates are
sufficiently “newsworthy™ to be permitted on public television, IPTV is engaging in an

unconstitutional, subjective, content-based evaluation of expression. Such conduct by the

2/ Other government interests that the Supreme Court has found lacking as justification
for content-based regulations include the prevention of the use of military uniforms
without authorization (Schacht v. United States, 398 U.S. 58, 62-3, 26 Law. Ed. 2d 44, 90
S Ct. 1555 (1970)), and the preservation of the flag as a “symbol of nationhood and
national unity.” Texas v. Johnson, 91 U.S. 397, 407, 105 Ed. 2d 342, 109 S. Ct. 2533
(1989). Here the State has advanced no interests which can be said to be more
compelling than those proffered in Regan, Schacht, and Johnson, particularly when it is
remembered that the First Amendment does not protect the government, it protects
individuals. Forbes [I. 93 F.3d at 505.
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government contravenes the First and Fourteenth Amendments.
G. The Means Adopted by the State Are Not Narrowly Tailored.

1. Vesting subjective editorial discretion in government journalists
is the opposite of narrow tailoring.

Even if the State can establish that it has a compelling interest that is unrelated to
the suppression of free expression and is not content-based, it must still show that the
means it has adopted to achieve its compelling state interest is “narrowly tailored.”
Forbes, at 93 F.3d 497, 50S.

The Statement of Principles of Editorial Integrity in Public Broadcasting, relied
on by the state, does not purport to be “narrow” in any respect. As stated on page 11
thereof, “no statement of principles can do more than give general guidance to the
trustees charged with overseeing its public broadcasting service,” and “amid the pressures
of great events, general principle gives no help (Emphasis added).” (Trial Ex. B; Jt. App.
at 277). It cannot reasonably be argued that these general broad principles, which do not
purport to do more than “give general guidance” (which is admittedly “no help”™), are
“narrowly tailored™ to do anything. Discretion is discretion, and is the opposite of narrow

tailoring 2

3/ In fact, the Statement of Principles could easily be read to require the inclusion of the
plaintiff candidates in the debates. The first sentence of the first principle in the mission
statement of public broadcasting states:

g We are Trustees of a Public Service.

Public broadcasting was created to provide a wide range of
programming services of the highest professionalism in quality which can
educate, enlighten and entertain the American public, its audience and
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Similarly, IPTV Programming Policy 2.1 (Trial Ex. GG; Joint App. at 311-312)
could hardly be broader. The Policy is merely aspirational in character and provides no
guidance of a concrete nature to programmers or others within [PTV. The relevant
section (Public Affairs) states that programming decisions “should maintain maximum
objectivity and faimess.” Indeed. defendants have not seriously attempted to argue that
their decisions on whom to invite to the debates were based on any type of systematic or
even conscious application of criteria set forth in any documents. Mr. Newell, who made
the decision, even at the time of trnal did not know there were written guidelines (Tnal
Tr., Vol. II at p. 287 line 24 to p. 288 line 24; Jt. App. at 37-38), and he and Miller based
their decisions on subjective or extraordinarily subjective elements that evaluated the

plaintiff candidates’ ability to win or umpact the election, not on maximally objective

source of support.”
The first sentence of the second principle in the mission statement is:

“II. Our Service Is Programming.
The purpose of public broadcasting is to offer its audiences public
and educational programming which provides alternatives in quality,
npe and scheduling.”

The first sentence of the third principle 1s:

“lII. Credibility Is the Currency of our Programming.
As surely as programming is our purpose, and the pride by which our
audiences judge our value, that judgment will depend upon their
confidence that our programming 1s free from undue or improper
influence.”

(Tnal Ex., p. 4) (emphasis added.)”
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standards. Thus, even if there were narrowly tailored means, they were not used by
appellees in the circumstances of this case.

As stated by the Supreme Court in Shuttlesworth v. City of Birmingham, 394 U S.
149, 89 S.Ct. 935 (1969), “a law subjecting the exercise of First Amendment freedoms to
.. . prior restraint . . . without narrow, objective, and definite standards . . . is
unconstitutional.” Id. 394 U.S. at 150-51. Here the standards are neither narrow nor
objective nor definite, and constitute a prior restraint. Forbes II, 93 F.3d at 504.

r A The availability of other opportunities to appear on IPTV does
not compel a finding of narrow tailoring.

The District Court held that the State’s policies are “narrowly tailored™ because, in
part, the plaintiff candidates were offered an opportunity to present their views on other
programs. The availability of other forums, however, does not affect whether the plaintiff
candidates have been unconstitutionally excluded from the particular public forums at
issue or whether the defendants’ policies leading to that exclusion are narrowly tailored.
This 1s much like a situation where a candidate wants to appear with other candidates on
a soap box 1n the town square, but the government refuses on the grounds he is not
sufficiently interesting, telling him he has plenty of opportunities to speak a few blocks
south of the square at some other time.

Moreover, the candidate forums offered by [PTV do not provide an equivalent
opportunity. Defendant Miller told Marcus that “these programs [the separate candidate

forum involving five Natural Law party candidates] would air during the final days of the




campaign, when viewer interest in election activities is very high,” (Trial Ex. 23; Joint
App. at 260). Professor Shelley's well-reasoned analysis, however, demonstrates that
separate is not equal and later is not better.

Shelley testified that when all the Natural Law Party candidates appear together,
rather than having an opportunity to appear with the major party candidates, the third
party candidates do not have the opportunity to draw the contrast that is necessary to
make it easier for voters to decide to vote for them ( Trial Tr., vol. IIl at p. 73 line 9 to 75
line 24; Jt. App. at 93-96). He further testified that segregating the third party candidates
creates the impression that there is a political “major league™ and a “minor league” and
that when a forum is held close to the election, this exposure is not very useful since
voters are a lot less likely to consider new alternatives then as they are earlier in the
campaign when their minds are more open. (Tnal Tr.,, Vol. III at p. 72 line 9 to 75 line
24; Jt. App. at 93-96). Professor Shelley explained how voters narrow their choices as
they get closer to an election as a result of the “selective perception” process, and that
voters are a lot less likely to consider all the possible alternatives later in an election.
(Tral Tr., Vol. III, at p. 62, line 17 to p. 66, line 22; Jt. App. at 83-87).

Professor Shelley further testified that the effect of excluding the third party
candidates from the lowa Press show is that it “relegates them to a second or third level
importance in politics,” and “it just tends to reinforce the idea that these are parties that in
some ways shouldn’t be taken very seriously because they do not get the same media play
that the two major parties do; so it certainly hurts in terms of fundraising.” (Tnal Tr.
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Vol. III at 77, lines 6-11; Joint App. at 98). Professor Shelley testified it was
“fundamentally unfair” to exclude third party candidates from the debates from the
perspective of the candidates or the perspective of the voters because it doesn’t give
voters a basis on which to decide who is best to vote for, and it unfairly assumes that
voters can make a comparison of candidates seen at different times as mere talking heads.
(Tnal Tr., Vol. Il at p. 97, line 25 to p. 99, line 7; Jt. App. at 118-120). The state should
not have the power to relegate certain political parties to second class status.

Moreover, the candidate forums offered to the third party candidates aired only
once for a half hour during the week (Tnial Ex. 26; Jt.. App. at 268), whereas the debates
between the Republican and Democratic candidates aired twice for a half hour each time
(Trial Tr., Vol. I at 284 lines 7-11; Jt. App. at 34) and included an airing Sunday
evening, the most watched night on television. (Tnal Tr.,, Vol. II at p. 304 line 1 to p. 306
line 9; Jt. App. at 54-56).

Thus, in terms of the length of time the candidates would appear on [PTV, the
Republicans and Democrats share a total of one hour of programming time, resulting in
approximately 30 minutes of questions and answers by each of the major party
candidates. The five Natural Law Party candidates were scheduled at a less advantageous
time, and five candidates shared a 30-minute program, aired only once, resulting in
approximately six minutes of questions and answers for each third party candidate.

All federal candidates also have reasonable access rights under the

Communications Act to appear on IPTV, but the candidates have to pay for and produce
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their own shows at a substantial cost for studio time and technical personnel, and the
Republicans and Democrats are unlikely to appear with the third party candidates.
Moreover, this is a right that a// federal candidates have, including Republicans and
Democrats. Therefore, reasonable access cannot be an equalizer that would somehow
place the third party candidates on an equal footing with the Republicans and Democrats
in terms of IPTV exposure.

H.  The Statement in the IPTV Program Guide that the Democratic and
Republican Candidates were the “Major Candidates” Seeking Federal Office
Constitutes an Impermissible Governmental Endorsement of Those Candidates.

The Program Guide of IPTV advertised the “co-appearances by the major
candidates seeking to represent Jowa’s five Congressional districts (emphasis added),”
referring to the Democratic and Republican candidates by name. (Tr. Ex. 18 at 3; Joint
App. at 239). Professor Shelley testified that whether or not this was intended to be an
endorsement, the average viewer or voter would see it as stating that the choice is for
either a Democrat or Republican. Shelley testified that this reinforces the message that
there are only two parties worth considering and harms the fundraising and other efforts
of third party candidates. (Tr. Tr. Vol. Il at p. 78 line 2 to p. 79 line 9; Joint App. at 99-
100). This 1s simply not a proper message for the state to communicate to its citizens and

voters

L. The Court Should Give No Weight to the Government’s Threat That It
Will Cancel Debates Rather than Include Third Party Candidates.

When public broadcasting takes the position that 1t will cancel the debates if the




court requires it to include third party voices, as IPTV has done, that is not an argument
that should be given weight. This argument is akin to a public school board arguing that
it should not be compelled to desegregate because if it is ordered to do so it will simply
shut down the school. The court should not be persuaded by threats of capricious and
obdurate behavior.

VL.

CONCLUSION

For all of the foregoing reasons, declaratory relief was improperly denied by the
District Court. Appellants respectfully request that this Court reverse the District Court
and remand with instructions to enter declaratory and other appropriate relief in

appellants’ favor.

Respectfully submitted,
/s Cl

Jay B. Marcus
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA
CENTRAL DIVISION

JAY B. MARCUS, MARCUS FOR
CONGRESS, THE NATURAL LAW
PARTY OF IOWA, EDWARD T. RUSK
OF THE WORKING CLASS PARTY,
EDWARD T. RUSK FOR CONGRESS, NO. 4-96-CV-80690
MICHAEL CUDDEHE, MICHAEL
DIMICK, ROGERS BADGETT, PETER FINDINGS OF FACT,
LAMOUREUX, FRED GRATZON, CONCLUSIONS OF LAW,
and SUSAN MARCUS, AND JUDGMENT DISMISSING
COMPLAINT
Plaintiffs,
vs.
IOWA PUBLIC TELEVISION, A
STATE AGENCY, and DANIEL K.
MILLER in his official capacity,

Defendants.

The plaintiffs filed this action on September 13,
alleging that the defendant public television network and
cf programming and production had
rights 1si r the First Amendment. The
plaintiffs sought to have the seven plaintiffs who are qualified
candidates for election to the Congress (hereafter the plaintiff
candidates) included in programs scheduled to be aired on the six
g up to the November 1996 general election. The
also sought injunctive relief requiring the network to
retract Or correct its statement in a program guide referring to
Republican and Democratic party candidates as "the major

candidates.

~o™TSTC COUNSEL
ZDON_/0-9F -G
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Recognizing that the case might soon become moot, the
court promptly held a hearing but then denied the plaintiffs’
request for preliminary injunctive relief. The court then
scheduled trial to begin on September 30, 1996. On September 27,
plaintiffs filed a jury demand. Without deciding whether the case
presented issues properly triable to a jury, the court commenced
trial by impaneling a jury on September 30. The court informed the

arties that the Jjury's verdicts would at least be considered
advisory and might be deemed binding on all fact issues if the
court concluded the Seventh Amendment gave the parties a right to
trial by jury.

I. The Facts.

The parties stipulated many background facts, here

repeated in the form set forth in the court’s instructions to the
jury:

The plaintiff, Jay B. Marcus, is a duly
qualified candidate of the Natural Law Party
for U.S. Representative in Iowa’'s Third
Congressional District.

Michael Cuddehe, Peter Lamourex, Rogers
Badgett, and Michael Demick are the duly
qualified candidates of the Natural Law Party
for U.S. Representative 1in Iowa‘'s First,
Second, Fourth, and Fifth Congressional
Districts, respectively.

Marcus for Congress is a political
committee formed in 1996 to promote the
election of Jay B. Marcus for U.Ss.
Representative. The Natural Law Party of Iowa
is a political committee formed to bring a
scientific perspective into government and to
promote the election of Natural Law Party
candidates for public office.




Edward T. Rusk 1is a duly qualified
candidate of the Working Class Party for U.S.
Representative in Iowa'’s Third Congressional
Digtrict. Edward T. Rusk for Congress is a
political committee £formed to promote the
election ok Edward T. Rusk for U.8.
Representative.

is a duly qualified candidate
Law Party for U.S. Senate in

Susan Marcus 1s a registered voter in Iowa
who desires to hear the candidates who are
parties to this action participate in forums
with the Republican and Democratic candidates
and all other legally qualified candidates on
the Jowa Press show.

The defendant, Iowa Public Television, is a
state agency. Daniel K. Miller is the
Director of Programming and Production €£for

Publi Television and is a state

Dave Bolender is the Executive

ector of Iowa Public Television and is a

te employee. Michael Newell is an agent of

Public Television who produces the
levision show Iowa Press.

court submitted eight special verdict questions to
answered each as follows:

1. Have the plaintiffs proved that the
Iowa Press programs involving Iowa

Congressional candidates [hereinafter “"the
Iowa T programs"] are "debates"?

the
news

proved that the

in accordance with a
deciding whom to
on the Iowa Press

ety QL

4. Have the plaintiffs proved that the
defendants based their decisions on whom they
would invite to participate on the Iowa Press
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programs solely on whether the candidates had
been nominated by the Republican or Democratic
parties? Ans: No

5. Have any of the plaintiff candidates
proved that the plaintiff candidates’
appearance on an lIowa Press program would be
newsworthy?

Jay B. Marcus Ans: No
Edward T. Rusk Ans: No
Michael Cuddehe Ans: No
Michael Demick Ans: No
Rogers Badgett Ans: No
Peter Lamourex Ans: No
Fred Gratzor ns: No

6. Have the plainti that the
defendants excliuded Lai i candidates
from the Iowa because
defendants disagreed i
political issues? Ans:

7. Bave the defendants proved that the
defendants excluded the plaintiff candidates

from the Iowa Press programs on the basis of

independent journalistic and editorial

judgments the defendants made based on

newsworthiness? Ans: Yes

8. Have the defendants proved that the
defendants intended to open the Iowa Press

programs only ! those Congressional

candidates defendants invited to

appear? Ans:

The ) decide whether the jury’s findings
were advisory ly. h o h ury’s answers to the special
verdict gquestions was £full the record.
The court makes the o ; } ‘ ) independent
consideration of the evidence, ] ' its assessment of the
credibility of the parties who testified, the expert witnesses, and
other witnesses. The court finds defendant Miller’s testimony
credible concerning the reasons the plaintiff candidates were not

included in the Iowa Press programs.
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With hindsight, the court would have asked the jury one
additional question concerning the defendants’ intent in selecting
persons for the Jowa Press program. I believe that I should have
asked the jury, as a follow-up question to special verdict question
NS . 13

Have the plaintiffs proved that the
defendants intended the Jowa Press programs to

be "debates"?

the defendants did not : o be debates.
The defendant network has been airing weekly Icowa Press appearances
ures for over twenty years. The typical programs are
not debates but simply journalists’ in
news generally. This is consistent
guestions 2 and 8, indi } Iowa Press
riews are bona fide
defendants opened these programs only to those ccngra2ssional
candidates defendants invited to appear.
I conclude that ) ersons viewing
s would have found the joint candidates
on the Iowa Press programs to be "debates," using definition in
jury instruction No. 13. ' i the candidates
were staged to give the public the o tunity to receive the views
of the candidates in i , programs, and the programs

ere regulated by the moderator and Jjournalists asking questions.

So the Iowa Press programs were debates.




conclusions of Law.
1. The JIowa Pregsgs programs constituted limited
public forums, because they were political debates staged by a
public television network. See Forbes v. Arkansas Educational
vigi mmuni i i P34 (8th Cir. 1996)
(slip opinion p. 12) (hereafter Forbes II]; ¢f. Cornelius v. NAACP
Legal Defense & Education Fund, Iac., 473 U.S. 788, 804-06 (198S)
{(whether government created limited public forum turns on 1its
intent) .

not established their First
Amendment rights were viclated. Persons presenting political
viewpoints on a public televisicn network may be excluded freom
staged debates if the exclusion is narrowly tailored and will serve

compelling state interests. Forbes II at p. 15.
3. Defendants excluded the plaintiff candidates for
principled reasons based cn a sufficient state interest. e
Forbes v. Arkansas Educational Televisjon Commission, 22 F.3d 1423,
1429 (8th Cir. 1994), cert. denjed, 115 S. Ct. 500 & 1962 (1995).
The jury’s findings and the court’s findings of fact support this
Defendants did not exclude the plaintiff candidates
but based the decisicn cn a pre-determined policy.
did not base their selection on whether persons tc
on the Iowa Press programs had been nominated by the
Republican cor Democratic parties, nor whether defendants disagreed
ith the candidates’ opinions cn political issues. The decision

was based cn the defendants’ reasoned determinaticn that the Iowa




Preggs programs are bona fide news interview programs; and in
defendant Miller’s professional editorial judgment not one of the
plaintiff candidates was newsworthy. It is profoundly important
that the defendant network and its news editors be allowed to
exercise independent journalistic and editorial judgments based on
newsworthiness. If the defendant network may not exercise
editorial discretion in determining the content of its programs,
the network would be fundamentally bland and ¢of little value to the

serves. So defendants proved they were serving a

state interest in excluding the plaintiff candidates

the Iowa Press programs. See FCC v. lLeacue ¢of Women Voters,

468 U.S. (1984); Barmard v. Chamberlain, 897 F.2d 1059
{10ch Cir. ; Muir v. Alabama Ed. Television Comm., 688 F.24
1833, 40 | ir. 1982), certc. denied, 460 U.S.

4. Iowa statutes, received in evidence as exhibirts,
created the defendant network to be and operate as an institution
cf the press the people cf Iowa, free from political
pressure from withi from without state government. Applicable
Iowa law expresses a compelling governmental purpose in having the
defendan:z network operate according to the Communications Act of
19 and the rules and policies cf the Federal Communications

o~ o~

Commissicn adopted under that federal statute. See FCC v. League

of Women Voters, 468 U.S. 363, 378

Defendants’ i the plaintiff

candidates was narrowly tailored. ] candidates were




granted the opportunity to present their views on other programs
presented by the network, based on Federal Communications Act equal
access rules, and they are scheduled to appear on an upcoming Iowa
Press program presenting views of congressional candidates not
invited to the Jowa Press programs here at issue. Defendants
proved by credible expert testimony that the defendant network'’s
exercise of journalistic discretion meets generally accepted
broadcast industry standards for making judgments about
newsworthiness, as required by the "Statement c¢f Principles of
Editorial Integrity in Public Broadcasting, " a document received in
evidence in this case.

6. 'The court disagrees with plaintiffs’ contention
that Forbes II 1is dispositive ocf this case. Forbes II is
distinguishable. There the court held that the Arkansas public

elevision network excluded the plaintiff Forbes, a congressionail

candidate, solely because network perscnnel deemed him not a viable

itical candidate. Here, in contrast, the court and the jury

have found credible the defendant Miller's explanation that lack of
newsworthiness and not lack o¢f wviability of the plainti

congressional candidates was the basis for the defendants’ deci

candidates. Defendants acknowledge

ates were gqualified to have their names on

were viable candidates. Defendants

took into account in determining newsworthiness, however,

udy of the feeble efforts o plaintiff candidates to

raise funds or express efforts hei campaigns to generate




public support for their candidacies. In Forbesg II the court held

that the defendant network did not have a compelling and narrowly

tailored reason for excluding the plaintiff from a debate when it

simply deemed the plaintiff Forbes a person who was not a "“viable

candidate."” Id. at p. 14. Forbeg II is therefore inapposite.
III. Judgmept.

The clerk of court shall enter judgment in favor cf the
defendants and against the plaintiffs, dismissing this action at
plaintiffs’ costs.

IT IS SO ORDERED.

LY

Dated this day of October, 1996.

A

CHARLES R. WOLLE, JUDGE
UNITED STATES DISTRICT COURT
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MAGILL, Circuit Judge.

Jay B. Marcus, Marcus for Congress; The Natural Law Party of
Iowa, Edward T. Rusk, of the Working Class Party; Michael Cuddehe;
Michael Dimick; Rogers Badgett; Peter Lamoureux; Fred Gratzon; and




Susan Marcus (Movants)' sought equitable relief against Iowa Public
Television and one of its officials (IPTV) in the district court.?
IPTV had scheduled "joint appearances® of Democratic and Republican
candidates for United States Representative for each of Iowa’s five
congressional districts on its program Iowa Press. Movants sought
injunctive relief requiring IPTV to "include all legally qualified
candidates in the joint appearances,” Compl. at 10, as well as
other injunctive and declaratory relief. The district court denied
a preliminary injunction and, following a trial before the court
and an advisory Jjury,’ denied permanent injunctive relief.
Movants’ appeal of this denial of injunctive relief is pending
before this Court.

IPTV has two scheduled 3joint appearances still to be
broadcast. Oon Sunday, October 13, 1996, the Democratic and
Republican candidates for United States Representative for Iowa’s
First Congressional District will appear on JIowa Press, and on

'Jay B. Marcus is the Natural Law Party of Iowa (NLP) candidate
for United States Representative in Iowa’s Third Congressional
District; Rusk is the Working Class Party candidate for United
States Representative in Iowa‘’s Third Congressional District;
Cuddehe is the NLP candidate for United States Representative in
Iowa’s First Congressional District; Dimick is the NLP candidate
for United States Representative in Iowa‘’s Fifth Congressional
District; Badgett in the NLP candidate for United States
Representative in Iowa’s Fourth Congressional District; Lamoureux
is the NLP candidate for United States Representative in Iowa’s
Second Congressional District; Gratzon is the NLP candidate for the
United States Senate in Iowa; and Susan Marcus is a registered
voter in Iowa who wishes to see these aforementioned political
candidates debate with Democratic, Republican, and other qualified
congressional candidates on the lIowa ballot.

‘The Honorable Charles R. Wolle, United States District Judge
for the Southern District of Iowa.

’Although seeking only equitable relief, the Movants filed a
jury demand with the district court on September 27, 1996. The
district court impaneled a jury "([w]ithout deciding whether the
case presented issues properly triable to a jury," Mem. Op. at 2,
and the district court made "the same findings ([as the jury) based
cn its independent consideration of the evidence.” Id. at 4.
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sunday, October 20, 1996, the Democratic and Republican candidatas
for United States Representative for Iowa’s Fourth Congressional
District will appear on Iowa Press. Movants have brought this
motion for emergency injunctive relief before this Court,
requesting that IPTV be enjoined from broadcasting these joint
appearances "unless all legally qualified candidates are permitted
to participate on an equal basis."™ PEmergency Mot. at 1. Because
we conclude that injunctive relief is not warranted at this point
in this case, we deny the motion.

I.

IPTV is an Iowa state actor, and is governed under the
provisions of Iowa Code § 256.80-256.90. IPTV produces and
broadcasts Jowa Press, a "30-minute news and public affairs progranm
(which] airs twice each Sunday at noon and 7:00 p.m." Movants’
App. at 14. Beginning on September 22 and running for a total of
five weeks, JIowa Press scheduled "“co-appearances by the major
candidates seeking to represent Iowa’s five congressional districts
in the Iowa delegation in Washington D.C." 1d. The major
candidates were all Democrats or Republicans. Under the program’s
format, a host and a team of political reporters ask questions of
the candidates, who would have an opportunity to present their
views to the audience.

Movants made repeated requests to IPTV that they be allowed to
participate in the joint appearances. IPTV declined to allow other
candidates to participate in the scheduled joint appearances,
concluding that they were not newsworthy. IPTV did offer to
include Movants and other candidates to present their views on
other programs presented by the network. Dissatisfied with this
offer, Movants brought suit against IPTV for injunctive and
declaratory relief on September 13, 1996. The district court
denied Movants’ motion for preliminary injunctive relief on
September 24, 1996, holding that they had failed to demonstrate
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irreparable harm and that they did not establish a likelihood of
success on the merits.’ Trial was set for September 30, 1996, and
a jury was impaneled.

After the presentation of evidence, including witness and
expert witness testimony, the jury returned a special verdict with
a series of interrogatories. Based on an independent review of the
evidence, the district court adopted the jury’s findings, and made
additional findings. The district court found that, although not
intended by IPTV to be "debates," the scheduled joint appearances

“The district court found that:

Plaintiffs have not proved irreparable harm or that
on balance the harm they would suffer would outweigh the
harm caused by granting an injunction. There is no
showing in this record that their scheduled appearances
on Iowa Public Television programs other than "Iowa
press” would be less valuable to them. Voter attention
given to a program aired closer to the time of the
elections may well have a more favorable impact on voters
than a presentation on the Iowa Press programs now
planned. on balance, an injunction’s harm to the
exercise of defendants’ Jjournalistic discretion would
outweigh any harm plaintiffs might suffer from not
appearing on the planned Iowa Press shows.

Plaintiffs have not established a 1likelihood of
success on the merits. The question of whether or not
the planned Iowa Press programs featuring political
candidates will constitute a debate under Forbes v.
Arkansas Education Television Commission, (93 F.3d 497
(8th Cir. 1996) (Forbes I1)), is a very close one.

The public has an interest in hearing the views of
all legally qualified candidates. But the record here is
that all candidates’ views can adequately be presented on
Iowa Public Television programs without requiring the
requested appearances with other candidates on the
scheduled Iowa Press programs. Moreover, there is a very
strong public interest 1in allowing news broadcast
journalists to exercise editorial discretion.

Order at 1-2.




would be interpreted by reasonable persons viewing Jowa Press to be
debates.

The district court also found that the JIowa Press programs
were "bona fide news interview programs.” Mem. Op. at 3. The
district court noted that

defendant network has been airing weekly Iowa Press
appearances of public figures for over twenty years. The
typical programs are not debates but simply journalists’
interviews of persons in the news generally.

Id. at 5. The district court found that Movants had been excluded
from the Jjoint appearances "on the basis of independent
journalistic and editorial judgments® by IPTV that the Movants were
not newsworthy, jid. at 4, and specifically held that Movants had
failed to prove that their appearance on Jowa Press would be
newsworthy. Id. The district court also held that IPTV did not
base its decision to include certain candidates in the 3joint
appearances based on the candidates’ political affiliation, and
that Movants were not excluded from the joint appearances based on
their political affiliation or on the basis of their political

views.

Based on these findings, the district court concluded that the
Iowa Press programs constituted a limited public forum, but that
Movants’ exclusion from the programs did not violate the First
Amendment. IPTV served a compelling state interest, defined by
IPTV’s policies, by limiting the joint appearances to newsworthy
candidates. The district court further held that the exclusion was
narrowly tailored because, although not invited to appear on Jowa
Press, Movants did have access to other programs presented by IPTV.
The district court denied all relief, and Movants appealed. During
the pendency of the appeal, Movants brought this motion before us.




Whether a preliminary injunction should issue involves
consideration of (1) the threat of irreparable harm to
the movant; (2) the state of the balance between this
harm and the injury that granting the injunction will
inflict on other parties litigant; (3) the probability
that movant will succeed on the merits; and (4) the
public interest. 3

We address each of these issues in turn.
A.

The two remaining joint appearances scheduled on Jowa Press
concern the First and Fourth Congressional District races. Only
Movants Cuddehe and Badgett, the candidates for those races, would
be directly affected by the grant of the requested injunctive
relief. We therefore direct our inquiry into irreparable harm to

these two Movants.

We agree with the district court that the access offered to
these Movants on other IPTV programs will be of significant value
to the Movants, and might well have a more favorable impact on
voters than the earlier airing of Jowa Press. See Order at 2. But
see Trial Tr. at 73, reprinted jin Movants’ App. at Ex. G (expert
testimony of Professor Mack Shelley that appearance in a debate is
more valuable than a postdebate appearance). We disagree, however,
that these Movants have failed to show irreparable harm.

Movants in this motion argue that their First Amendment right
to express themselves in a limited public forum has been offended
by their exclusion from the joint appearances on Jowa Press. If
they are correct and their First Amendment rights have been
violated, this constitutes an irreparable harm. See, e.q., Elrod
v. Burns, 427 U.S. 347, 373 (1973) (plurality opinion) ("The loss
of First Amendment freedoms, for even minimal periods of time,
unquestionably constitutes irreparable injury."). This element of
the Dataphase analysis is therefore satisfied.
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We agree with the district court, however, that the balance of
harms in this case weighs against issuing an injunction. Although
a state actor, IPTV is a media organization, which necessarily must
make editorial decisions regarding the content of its programming.
Interference with that editorial discretion constitutes a
significant injury to the editorial integrity of IPTV, which
interferes with their primary mission of serving the public. See
Mem. Op. at 7.

In addition, IPTV has represented that, if required to include
other candidates in the Jowa Press Jjoint appearances, it will
cancel the scheduled joint appearances entirely "rather than impair
its journalistic integrity and its credibility with its viewers."
Mem. in Opposition to Emergency Mot. at 3. We note that this is
precisely the step taken by the Nebraska Education Television
Network in Augqust 1996, when it cancelled a scheduled debate
between certain senatorial candidates rather than include uninvited
candidates or face litigation. We find that the threat of possible
harm to IPTV is substantial if the requested injunction were to
issue, and is greater than the harms faced by Movants.

C.

We also do not believe that Movants have demonstrated a
likelihood of success on the merits. In this case, "success on the
merits"™ means that we would reverse the district court on appeal.
We do not lightly assume district court error, particularly where,
as in the appeal pending before this Court, the district court’s
judgment shall be reviewed for abuse of discretion. See Pottgen v.
Missouri State High Sch. Actjivities Ass’n, 40 F.3d 926, 929 (8th
cir. 1994).




Accepting for the purposes of this motion that the joint
appearances are debates and that IPTV has opened Jowa Press as a
limited public forum to qualified congressional candidates, gee
Mem. Op. at 5-6, IPTV‘'s regulation of speaker access “"survive(s]
only if (it is) narrowly drawn to achieve a compelling state

interest.” International Soc’y for Krishna Consciousness, Inc, v.
Lee, 505 U.S. 672, 678 (1992).

IPTV presented evidence, and the district court found, that
IPTV limited speaker access to the joint appearances on Jowa Press
on the basis of the newsworthiness of the candidates. The district
court held that IPTV had a compelling interest in presenting
newsworthy programs, stating that:

It is profoundly important that the defendant network and
its new editors be allowed to exercise independent
journalistic and editorial judgments based on
newsworthiness. If the defendant network may not
exercise editorial discretion in determining the content
cf its programs, the network would be fundamentally bland
and of little value to the public it serves.

Op. at

Movants argue that IPTV has no compelling interest in limiting
speaker access, and rely heavily on our decision in Forbes v.
Arkansas Educational Television Commission, 93 F.3d 497 (8th Cir.
1996) (Forbes II). In Forbes II, we held that an independent
candidate could not be excluded from a debate broadcast on a state-
operated public televisicn station because he was not a "viable"
candidate. See jid. at 504-05. Reasoning that Arkansas law itself
defined *"viability" as being qualified as a candidate, we
determined that the independent candidate had been excluded from
the debate only because "in the opinion of the network, he could
not win." Id. at 504. Relying on Families Achjeving Independence

and Respect v. Nebraska Department ¢ ocjal Services, 91 F.3d 1076




(8th Cir. 1996), a decision which has recently been vacated pending
rehearing by the Court en banc, the Forbes II Court stated that:

We have no doubt that the decision as to political
viability is exactly the kind of journalistic judgment
routinely made by newspeople. We also believe that the
judgment in this case was made in goocd faith. But a
crucial fact here is that the people making this judgment
were not ordinary journalists: they were employees of
government. The First Amendment exists to protect
individuals, not government. The question of political
viability is, indeed, so subjective, so arguable, so
susceptible of variation in individual opinion, as to
provide no secure basis for the exercise of governmental
power consistent with the First Amendment.

83 F.3d at 505. Movants reascn that, because this case also
involves the exclusion cf a candidate based on a "subjective"
determinaticn of newsworthiness, see Trial Tr. at 296 (testimony of
Mike Newell, Producer for Jowa Press), it must also be an improper
exercise cf governmental authority. We disagree.

Forbes II cannot ke read to mandate the inclusion of every
candidate c¢cn the ballct for any debate sponsored by a public
televisicn station. Ncr does Forbes II suggest that public
televisicn station administrators, because they are government

have nc discreticn whatscever in making broadcast

Rather, Forbes II held that there was no

interest in excluding statutorily-defined viable

candidates from a debate based cn the viability of the candidate.
Unlike "viability," which is ultimately for the voters to decide,

"newsworthiness" is peculiarly a decision within the domain of

Relying on Regan v. Time, Inc., 468 U.S. 641 (1984), Movants

assert that "newsworthiness" 1is an inherently improper basis for




- In order to assure that programs meet the standards of
editorial integrity the public has a right to expect, the
following five principles and guidelines establish a
foundation for trustee action. . . . The ultimate goal of
the principles and guidelines is to assist public
broadcasting trustees in fulfilling their vital role in
this important public service.

Id. These five principles are: (I) We are Trustees of a Public
Service; (II) Our Service is Programming; (IIX) Credibility is the
Currency of our Programming; (IV) Many of our Responsibilities are
Grounded in Constitutional or Statutory Law; and (V) We Have a
Fiduciary Responsibility for Public Funds. Jd. The quideline to
Principle III, Credibility is the Currency of our Programming,
instructs that:

The process of developing programs to meet the audience’s
needs must function under clear policies adopted and
reqularly reviewed by the trustees. This process must be
managed by the professional staff according to generally
accepted broadcasting industry standards, so that the
programming service is free from pressure from political
or financial supporters. The station’s chief executive
officer is responsible for assuring that the program
decisions are based on editorial criteria, such as
fairness, objectivity, balance and community needs; not
on funding considerations.

Id. In adhering to these guidelines, IPTV has created a
programming policy, which provides that:

In the presentation of public affairs programming, Iowa
Public Television should maintain maximum‘objecbivi.y and
fairness. Iowa Public Television should strive for a
better informed citizenry cf the state of Iowa, through

the presentation of jmportant and significant issues.

Resp’t’s App. at Ex. 3 (emphasis added).

In meeting these policies, IPTV has limited access to the Jowa

Press joint appearances to newsworthy candidates. Although a
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determination of newsworthiness is based on Journalistic
discretior, and is therefore somewhat subjective, there are clearly
objective elements of newsworthiness. Daniel K. Miller, the
Director of Programming and Production for IPTV, testified at
length in his deposition to the elements which inform a
professional editorial judgment that a candidate’s appearance is

"newsworthy":

[(N]ewsworthiness has a number of elements, I think. 1Is
this candidate or this campaign, is it active in the
region that it’s running €for? If it’s a statewide
campaign, for example, is it active in all of Iowa’s 99
counties cr in a majority of them? Does it have=--my
phrase, not a good one--an organization of volunteers,
campaign organization beyond the campaign staff? If the
candidate or campaign or party has had previous exposures
to elective offices, how have they done? If they have
done well, what is well? Are they growing? 1Is there
growth in their success at the polls? EKave they had
previous exposure to elective office? Are they seeking
the office actually to be elected to it c¢r do they say
that they are seeking it to bring ideas into the
marketplace? How has their fund-raising been? 1Is it a
broad base? Do they have a lot? Do they have little?
Whatever. How are they treated by other media
organizations? Have their efforts generated news in
other media organizations cr if there are debates, have
they been 1included in those debates by ther news
organizations? What are we hearing? What are we hearing
either frcm the public c¢r what are we hearing from the
campaigns themselves? Are people calling us and saying
you know, "Such and such had a crowd of S50 last night,"
or are they calling us and saying, "Such and such had a
crowd of five." The last part, are we hearing anything?
What are we hearing frcm the campaigns themselves?
Politics is an enterprise that relies cn the ability of
its participants to sell themselves, to retail
themselves. What are we hearing along that line? Do we
hear a lot from the candidates themselves? Are they
calling wus? Are they faxing us? Are we getting
encouraged by their supporters who happen to be people we
know or people we don’t kncw to pay attentiocon to their
campaigns? Do we see early indications cf retail efforts
in that regard in the media? Are they buying newspaper
cr radio ads?




Dep. at 22-24, i Movants’ App. at Ex. C. Professor
Barbara Mack, an expert witness for IPTV, testified regarding
journalistic standards of newsworthiness:

When I teach freshmen journalists about what is meant by
newsworthiness, what makes someone newsworthy, you talk
about the--the quality that that person or that news
event has.

Is that news event going to have an impact on the
people who read your newspaper or who watch your
television station? 1Is it going to change their lives?
Does it have the potential to change their lives? 1Is it
something which is a public conflict? Conflict is one of
our classic new values. Impact is a classic news value.

We talk about the news--the news value of locality.

As strange as it may seem, a bus accident that occurs in

India will get very little coverage in the Des Moines

ister, but a bus accident that occurs in downtown Des

Moines at rush hour, even though i1t may injure fewer

people, will get more new coverage. Why? Because it’s
local, and local news has importance.

We talk about the value of human interest, and many
of the stories that most people think of as feature
stories are human interest stories. They appeal to the
characteristics of the human spirit.

So when a journalist is making a decision about what
is or 1is not news, there 1is always a very careful
evaluaticon of each of those factors.

As found by the district court, IPTV properly determined that
nore c¢f the Movants were newsworthy, see Mem. Op. at 4. The

district cogurt found that:

Defendants properly tock into account in determining
newsworthiness . . . their study of the feeble efforts of
the plaintiff candidates to raise funds or express
efforts in their campaigns to generate public support for
their candidacies.




Id, at 8-9,

We agree that IPTV has a compelling interest, in meeting its
public service goals, of limiting access to newsworthy candidates.
We further agree that its methods were narrowly suited to achieving
this goal, and left substantial access to other fora offered by
IPTV. We therefore do not believe that Movants have demonstrated
a likxelihood of success on the merits.

D.

We agree with the district court that there is a public
interest in hearing all qualified candidates present their views.
However, there is also a public interest in having a debate between
some candidates rather than having no debate whatsoever. In
addition, we believe that IPTV’s professional broadcasters are
generally better aware of what constitutes appropriate programming
than a group of federal 3judges; it 1is clearly in the public
interest in having a state-operated public television free of
unnecessary interference by a federal court. On balance,
therefore, we believe that the public interest supports denying
this injunction.

III.

For the reasons stated above, we deny the emergency motion for

injunctive relief.
BEAM, Circuit Judge, dissenting.

The court (and the district court as well) seeks to

distinguish the indistinguishable. Thus, I dissent.

The binding precedent at work in this case is found in Forbes
v. Arkansas Educ. Television Comm'n, 93 F.3d 497 (8th Cir. 1996).
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s are the plaintiffs in this case) was a legally qualified
. for Congress from the Third District of Arkansas. Also,
he was shut out of a debate between the Republican and
¢ candidates for the Third District seat televised on
Educational Television. The basis for the exclusion was
3s was not a “viable” candidate.

! Judge Richard S. Arnold, for a unanimous panel,
as unconstitutional, this governmental action, saying:

We have no doubt that the decision as to political
lity is exactly the kind of journalistic judgment
nely made by newspeople. We also believe that the
ent in this case was made in good faith. But a
3]l fact here is that the people making this judgment
not ordinary Jjournalists: they were employees of
ment. The First Amendment exists to protect
tduals, not government. The question of political
.ity is, indeed, so subjective, so arguable, so
‘tible of variation in individual opinion, as to
. no secure basis for the exercise of governmental
consistent with the First Amendment.

view, there can be no realistic argument advanced that
2 gopinion by a government emplovee that a candidate is
newsworthy” is different from a subjective conclusion
she is or is not “politically viable.”™ The inquiry
' peas from the same analytical pod. Forbes requires us
: emergency injunction requested in this case.

copy.

test:

CLERK, U.S. COURT OF APPEALS, EIGHTH CIRCUIT.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA
CENTRAL DIVISION

JAY B. MARCUS, MARCUS FOR
CONGRESS, THE NATURAL LAW
PARTY OF IOWA, EDWARD T. RUSK
OF THE WORKING CLASS PARTY,
EDWARD T. RUSK FOR CONGRESS, NO. 4-96-CV-80690
MICHAEL CUDDEHE, MICHAEL
DIMICK, ROGERS BADGETT, PETER FINDINGS OF FACT,
LAMOUREUX, FRED GRATZON, CONCLUSIONS OF LAW,
and SUSAN MARCUS, AND JUDGMENT DISMISSING
COMPLAINT
Plaintiffs,
vs.
IOWA PUBLIC TELEVISION, A
STATE AGENCY, and DANIEL K.
MILLER in his official capacity,

Defendants.

The plaintiffs filed this action on September 13, 1596,
alleging that the defendant public television network and its
director o¢f programming and production had their
constitutional rights arising under the First Amendment. The
plaintiffs sought to have the seven plaintiffs who are qualified
candidates for election to the Congress (hereafter the plaintiff
candidates) included in programs scheduled to be aired on the six
weekends leading up to the November 19596 general election. The
plaintiffs also sought injunctive relief requiring the network to
retract or correct its statement in a program guide referring to
Republican and Democratic party candidates as "the major

candidates.

~ONT3TC COUNSEL
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Recognizing that the case might soon become moot, the
court promptly held a hearing but then denied the plaintiffg’
request for preliminary injunctive relief. The court then
scheduled trial to begin on September 30, 1996. On September 27,
plaintiffs filed a jury demand. Without deciding whether the case
presented issues properly triable to a jury, the court commenced
trial by impaneling a jury on September 30. The court informed the
parties that the jury’s verdicts would at least be considered
advisory and might be deemed binding on all fact issues if the
court concluded the Seventh Amendment gave the parties a right to
trial by jury.

Iy Th ot

The parties stipulated many background £facts, here
repeated in the form set forth in the court’s instructions to the
jury: .

The plaintiff, Jay B. Marcus, is a duly
qualified candidate of the Natural Law Party

for U.S. Representative in Iowa’s Third
Congressional District.

Michael Cuddehe, Peter Lamourex, Rogers
Badgett, and Michael Demick are the duly
qualified candidates of the Natural Law Party
for U.S. Representative in Iowa’'s First,
Second, Fourth, and Fifth Congressional
Districts, respectively.

Marcus for Congress is a political
committee formed in 1996 to promote the
election of Jay B. Marcus for U.S.
Representative. The Natural Law Party of Iowa
is a peolitical committee formed to bring a
scientific perspective into government and to
promote the election of Natural Law Party
candidates for public office.




Edward T. Rusk is a duly qualified
candidate of the Working Class Party for U.S.
Representative in Iowa’s Third Congressional
District. Edward T. Rusk for Congress is a
political committee formed to promote the
election of Edward T. Rusk for U.8.
Representative.

Fred Gratzon is a duly qualified candidate
cf the Natural Law Party for U.S. Senate in
Iowa.

Susan Marcus is a registered voter in Iowa
who desires to hear the candidates who are
parties to this action participate in forums
with the Republican and Democratic candidates

nd all other legally qualified candidates on

the Iowa Press show.

The defendant, Iowa Public Television, is a
state agency. Daniel K. Miller is the
Director of Programming and Production for
Iowa Public Television and is a state
employee. Dave Bolender is the Executive
Director of Iowa Public Television and is a
state employee. Michael Newell is an agent of
Iowa Public Television who produces the
televisicn show Iowa Press.

The court submitted eight special verdict questions to

and the jury answered each as follows:

-

1. Have the plaintiffs proved that the
Iowa Press programs involving Iowa
Cengressional candidates [hereinafter "the
Iowa Press programs"] are "debateg"?

Ans: Yes

2. Have the defendants proved that the
Iowa Press programs are bona fide news
interview programs? Ans: Yes

3. Have the plaintiffs proved that the
defendants did not act in accordance with a
predetermined policy in deciding whom to
invite to participate on the 1Iowa Press
programs? Ans: No

4. Have the plaintiffs proved that the
defendants based their decisions on whom they
would invite to participate on the Iowa Press

3




programs solely on whether the candidates had
been nominated by the Republican or Democratic
parties? Ans: No

S. Have any of the plaintiff candidates
proved that the plaintiff candidates’
appearance on an Iowa Press program would be
newsworthy?

Jay B. Marcus Ans: No
Edward T. Rusk Ans: No
Michael Cuddehe Ans: No
Michael Demick Ans: No
Rogers Badgett Ans: No
Peter Lamourex Ans: No
Fred Gratzon Ans: No

6. Have the plaintiffs proved that the
defendants excluded the plaintiff candidates
£rom the Iowa Press programs because
defendants disagreed with their opinions on
political issues? Ans: No

7. Have the defendants proved that the
defendants excluded the plaintiff candidates
£rom the Iowa Press programs on the basis of
independent journalistic and editorial
judgments the defendants made based on
newsworthiness? Ans: Yes

8. Have the defendants proved that the
defendants intended to open the Iowa Press
programs only to those Congressional
candidates whom the defendants invited to
appear? Ans: Yes

The court need not decide whether the jury’s findings

Jrere advisory only. Each cf the jury’s answers to the special

verdict questions was fully supported by evidence in the record.
The court makes the same £findings based on its independent
consideration cf the evidence, including its assessment of the
credibility of the parties who testified, the expert witnesses, and
other witnesses. The court £inds defendant Miller'’s testimony
credible concerning the reasons the plaintiff candidates were not

included in the Jowa Press programs.
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With hindsight, the court would have asked the jury one
additional question concerning the defendants’ intent in selecting
persons for the Jowa Presg program. I believe that I should have
asked the jury, as a follow-up question to special verdict question
No. L:

Have the plaintiffs proved that the

defendants intended the Jowa Pressg programs to
be "debates"?

I find the defendants did not intend the programs to be debates.
The defendant network has been airing weekly Iowa Press appearances
of public figures for over twenty years. The typical programs are
not debates but simply jourmalists’ interviews cf persons in the
news generally. This is consistent with the jury’s answers to
special verdict questions 2 and 8, finding that the Jowa Press
candidate interviews are bona fice news interview programs and tha:z
defendants opened these programs only to those congra2ssional
candidates defendants invited to appear.

Nevertheless, I conclude that reasonable persons viewing
the programs would have found the joint appearances cf candidates
on the Iowa Press programs to be "debates, " using the definition in
jury instructicn No. 13. Jow T interviews cf the candidates
were staged to give the public the opportunity to receive the views
of the candidates interviewed cn the programs, and the programs

were regulated by the moderator and journalists asking questions.

So the Jowa Presg programs were debates.




II. cConclusions of Law.
1. The JIowa Press programs constituted limited
public forums, because they were political debates staged by a
public television network. See Forbes v. Arkansas Educational
Televigion Communication Network, = F.2d __ (8th Cir. 1996)
(slip opinion p. 12) [hereafter Forbeg II]; ¢f. Cormnelius v. NAACP
Legal Defense & Education Fund, Inc., 473 U.S. 788, 804-06 (1985)

(whether government created limited public forum turns on its
intent).

2. Plaintiffs have not established their First
Amendment rights were violated. Persons presenting political
viewpéin:s cn a public televisicn network may be excluded from
taged debates if the exclusion is narrowly tailored and will serve
compelling state interests. Forbeg II at p. 15.

3. Defendants excluded the plaintiff candidates for
principled reasons based on a sufficient state interest. See
Forbes v. Arkansasg Educational Television Commission, 22 F.3d 1423,
1429 (8th Cir. 1994), cert. denied, 115 S. Ct. 500 & 1962 (1995).
The jury’s findings and the court’s findings of fact support this
conclusion. Defendants did not exclude the plaintiff candidates
arbitrarily but based the decision on a pre-determined policy.
Defendants did not base their selecticon con whether persons to
appear cn the Jowa Press programs had been nominated by the
Republican cr Democratic parties, nor whether defendants disagreed
with the candidates’ opinions on political issues. The decision

was based on the defendants’ reasoned determination that the Iowa




Pregs programs are bona fide news interview programs; and in
defendant Miller‘s professional editorial judgment not one of the
plaintiff candidates was newsworthy. It is profoundly important
that the defendant network and its news editors be allowed to
exercise independent journalistic and editorial judgments based on
newsworthiness. If the defendant network may not exercise
editorial discretion in determining the content of its programs,
the network would be fundamentally bland and of little value to the
public it serves. So defendants proved they were serving a
compelling state interest in excluding the plaintiff candidates
f£rcm the Igwa Press programs. See FCC v. League of Women Voters,
4); Barnmaxd v. Chamberlain, 897 F.2d 1059
1990); Muiy v. Alabam g, P vision Comm., 688 F.2d
1040 (5th Cir. 1982), cert. denied, 460 U.S. 1023 (1983).
4. Iowa statutes, received in evidence as exhibits,
created the defendant network to be and operate as an institution
cf the press to serve the people cf Iowa, free from political
pressure f£rom within or from without state government. Applicable
Iowa law expresses a compelling governmental purpose in having the
defendant network operate according to the Communications Act cf
1934 and the rules and policies o©of the Federal Communication
Commissicn adopted under that federal statute. See FCC v. League
of Women Voters, 468 U.S. 363, 378 (1984).
S. Defendants’ exclusion of the plaintiff

candidates was narrowly tailored. The plaintiff candidates were




granted the opportunity to present their views on other programs
presented by the network, based on Federal Communications Act equal
access rules, and they are scheduled to appear on an upcoming Iowa
Press program presenting views of congressional candidates not
invited to the Jowa Pregs programs here at issue. Defendants
proved by credible expert testimony that the defendant network’'s
exercise cf journalistic discretion meets generally accepted
broadcast industry standards £cr making judgments  about
newsworthiness, as required by the ®“Statement of Principles of
Editorial Integrity in Public Broadcasting, " a document received in
evidence in this case.

6. he court disagrees with plaintiffs’ contention
that Forbes II 1is dispositive c¢f this Forbeg II is
distinguishable. There the court held that the Arkansas public
televisicn network excluded the plaintiff Forbes, a congressiohal
candidate, solely because network perscnnel deemed him not a viable
political candidate. Here, in contrast, the court and the jury
have found credible the defendant Miller's explanation that lack of
newsworthiness and not lack c¢f viability of the plaintiff
cengressicnal candidates was the basis fcr the defendants’ decision

invite the plainti candidates. Defendants acknowledged

t the plaintiff candidates were qualified to have their names cn
and therefore were viable candidates. Defendants

properly tock into account in determining newsworthiness, however,
their study of the feeble efforts cf the plaintiff candidates to

raise funds or express efforts in their campaigns to generate




public support for their candidacies. 1In Forbes II the court held
that the defendant network did not have a compelling and narrowly
tailored reason for excluding the plaintiff from a debate when it
simply deemed the plaintiff Forbes a person who was not a "viable
candidate." Jd. at p. 14. Forbes II is therefore inapposite.
III. Judgment.

The clerk of court shall enter judgment in favor of the

defendants and against the plaintiffs, dismissing this action at
costs.
IT IS SO ORDERED.
Dated this <? Qi-day of October, 1996.

S

CHARLES R. WOLLE, JUDGE
UNITED STATES DISTRICT COURT
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ORDER

Filed: October 11, 1996

Before FAGG, MAGILL, and BEAM, Circuit Judges.

MAGILL, Circuit Judge.

Jay B. Marcus, Marcus for Congress; The Natural Law Party of
Iowa, Edward T. Rusk, of the Working Class Party; Michael Cuddehe;
Michael Dimick; Rogers Badgett; Peter Lamoureux; Fred Gratzon; and




Susan Marcus (Movants)! sought equitable relief against Iowa Public
Television and one of its officials (IPTV) in the district court.?
IPTV had scheduled "joint appearances® of Democratic and Republican
candidates for United States Representative for each of Iowa’s five
congressional districts on its program Iowa Press. Movants sought
injunctive relief requiring IPTV to "include all legally qualified
candidates in the joint appearances,” Compl. at 10, as well as
other injunctive and declaratory relief. The district court denied
a preliminary injunction and, following a trial before the court
and an advisory Jjury,’ denied permanent injunctive relief.
Movants’ appeal of this denial of injunctive relief is pending
before this Court.

IPTV has two scheduled 3joint appearances still to be
broadcast. On Sunday, October 13, 1996, the Democratic and
Republican candidates for United States Representative for Iowa’s
First Congressional District will appear on Jowa Press, and on

'Jay B. Marcus is the Natural Law Party of Iowa (NLP) candidate
for United States Representative in Iowa’s Third Congressional
District; Rusk is the Working Class Party candidate for United
States Representative in Iowa’s Third Congressional District;
Cuddehe is the NLP candidate for United States Representative in
Iowa’s First Congressional District; Dimick is the NLP candidate
for United States Representative in Iowa‘’s Fifth Congressional
District; Badgett in the NLP candidate for United States
Representative in Iowa’s Fourth Congressional District; Lamoureux
is the NLP candidate for United States Representative in Iowa’s
Second Congressional District; Gratzon is the NLP candidate for the
United States Senate in Iowa; and Susan Marcus is a registered
voter in Iowa who wishes to see these aforementioned political
candidates debate with Democratic, Republican, and other qualified
congressional candidates on the Iowa ballot.

iThe Honorable Charles R. Wolle, United States District Judge
for the Southern District of Iowa.

'Although seeking only equitable relief, the Movants filed a
jury demand with the district court on September 27, 1996. The
district court impaneled a jury "(w)ithout deciding whether the
case presented issues properly triable to a jury,” Mem. Op. at 2,
and the district court made “"the same findings (as the jury] based
on its independent consideration of the evidence."™ Id. at 4.
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sunday, October 20, 1996, the Democratic and Republican candidates
for United States Representative for Iowa’s Pourth Congressional
pDistrict will appear on Iowa Press. Movants have brought this
motion for emergency injunctive relief before this Court,
requesting that IPTV be enjoined from broadcasting thése joint
appearances "unless all legally qualified candidates are permitted
to participate on an equal basis." Emergency Mot. at 1. Because
wve conclude that injunctive relief is not warranted at this point
in this case, we deny the motion.

I.

IPTV is an Iowa state actor, and is governed under the
provisions of Iowa Code § 256.80-256.90. IPTV produces and
broadcasts Jowa Press, a "lJO0-minute news and public affairs program
{which] airs twice each Sunday at noon and 7:00 p.m." Movants’
App. at 14. Beginning on September 22 and running for a total of
five weeks, JIowa Press scheduled “co-appearances by the major
candidates seeking to represent Iowa’s five congressional districts
in the Iowa delegation in Washington D.C." 3. The major
candidates were all Democrats or Republicans. Under the program’s
format, a host and a team of political reporters ask questions of
the candidates, who would have an opportunity to present their
views to the audience.

Movants made repeated requests to IPTV that they be allowed to
participate in the joint appearances. IPTV declined to allow other
candidates to participate in the scheduled joint appearances,
concluding that they were not newsworthy. IPTV did offer to
include Movants and other candidates to present their views on
other programs presented by the network. Dissatisfied with this
offer, Movants brought suit against IPTV for injunctive and
declaratory relief on September 13, 1996. The district court
denied Movants’ motion for preliminary injunctive relief on
September 24, 1996, holding that they had failed to demonstrate
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irreparable harm and that they did not establish a likelihood of
success on the merits.* Trial was set for September 30, 1996, and

a jury wvas impaneled.

After the presentation of evidence, including witness and
expert witness testimony, the jury returned a special verdict with
a series of interrogatories. Based on an independent review of the
evidence, the district court adopted the jury’s findings, and made
additional findings. The district court found that, although not
intended by IPTV to be "debates,” the scheduled joint appearances

“The district court found that:

Plaintiffs have not proved irreparable harm or that
on balance the harm they would suffer would outweigh the
harm caused by granting an injunction. There is no
showing in this record that their scheduled appearances
on Iowa Public Television programs other than "“Iowa
press"” would be less valuable to them. Voter attention
given to a program aired closer to the time of the
elections may well have a more favorable impact on voters
than a presentation on the Iowa Press programs now
planned. Oon balance, an injunction’s harm to the
exercise of defendants’ Jjournalistic discretion would
outweigh any harm plaintiffs might suffer from not
appearing on the planned Iowa Press shows.

Plaintiffs have not established a likelihood of
success on the merits. The question of whether or not
the planned Iowa Press programs featuring polltlcal
candidates will constitute a debate under Forbes
Arkansas Education Television Commission, (93 F.3d ¢97
(8th Cir. 1996) (Forbes II)], is a very close one.

The public has an interest in hearing the views of
all legally qualified candidates. But the record here is
that all candidates’ views can adequately be presented on
Iowa Public Television programs without requiring the
requested appearances with other candidates on the
scheduled Iowa Press programs. Moreover, there is a very
strong public interest in allowing news broadcast
journalists to exercise editorial discretion.

Order at 1-2.




' would be interpreted by reasonable persons viewing Iowa Press to be
debates.

The district court also found that the JIowa Press prograns
wvere "bona fide news interview programs.® Mem. Op. at 3. The
district court noted that

defendant network has been airing wveekly Iowa Press
appearances of public figures for over twenty years. The
typical programs are not debates but simply journalists’
interviews of persons in the news generally.

Id. at S. The district court found that Movants had been excluded
from the 3Jjoint appearances "on the basis of independent
journalistic and editorial judgments™ by IPTV that the Movants were
not newsworthy, id. at 4, and specifically held that Movants had
failed to prove that their appearance on Jowa Press would be
newsworthy. Id. The district court also held that IPTV did not
base its decision to include certain candidates in the joint
appearances based on the candidates’ political affiliation, and
that Movants were not excluded from the joint appearances based on
their political affiliation or on the basis of their political

views.

Based on these findings, the district court concluded that the
Iowa Press programs constituted a limited public forum, but that
Movants’ exclusion from the programs did not violate the First
Amendment. IPTV served a compelling state interest, defined by
IPTV'’s policies, by limiting the joint appearances to newsworthy
candidates. The district court further held that the exclusion was
narrowly tailored because, although not invited to appear on Jowa
Press, Movants did have access to other programs presented by IPTV.
The district court denied all relief, and Movants appealed. During
the pendency of the appeal, Movants brought this motion before us.




Whether a preliminary injunction should issue involves
consideration of (1) the threat of irreparable harm to
the movant; (2) the state of the balance between this
harm and the injury that granting the injunction will
inflict on other parties litigant; (3) the probability
that movant will succeed on the merits; and (4) the
public interest. o

We address each of these issues in turn.

A.

The two remaining joint appearances scheduled on Jowa Press
concern the First and Fourth Congressional District races. Only
Movants Cuddehe and Badgett, the candidates for those races, would
be directly affected by the grant of the requested injunctive
relief. We therefore direct our inquiry into irreparable harm to

these two Movants.

We agree with the district court that the access offered to
these Movants on other IPTV programs will be of significant value
to the Movants, and might well have a more favorable impact on
voters than the earlier airing of Jowa Press. See Order at 2. PBut
see Trial Tr. at 73, reprinted in Movants’ App. at Ex. G (expert
testimony of Professor Mack Shelley that appearance in a debate is
more valuable than a postdebate appearance). We disagree, however,
that these Movants have failed to shcw irreparable harm.

Movants in this motion argue that their First Amendment right
to express themselves in a limited public forum has been offended
by their exclusion from the joint appearances on Jowa Press. If
they are correct and their First Amendment rights have been
violated, this constitutes an irreparable harm. gee, e.q., Elred
v, Burns, 427 U.S. 347, 373 (1973) (plurality opinion) ("The loss
of First Amendment freedoms, for even minimal periods cf time,
unquestionably constitutes irreparable injury."). This element of
the Dataphase analysis 1s therefore satisfied.

-
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We agree with the district court, however, that the balance of
harms in this case weighs against issuing an injunction. Although
a state actor, IPTV is a media organization, which necessarily must
make editorial decisions regarding the content of its programming.
Interference with that editorial discretion constitutes a
significant injury to the editorial integrity of IPTV, which
interferes with their primary mission of serving the public. See
Mem. Op. at 7.

In addition, IPTV has represented that, if required to include
other candidates in the JIowa Press 3joint appearances, it will
cancel the scheduled joint appearances entirely "rather than impair
its journalistic integrity and its credibility with its viewers."
Mem. in Opposition to Emergency Mot. at 3. We note that this is
precisely the step taken by the Nebraska Education Television
Network in Auqust 1996, when it cancelled a scheduled debate
between certain senatorial candidates rather than include uninvited
candidates or face litigation. We find that the threat of possible
harm to IPTV is substantial if the requested injunction were to
issue, and is greater than the harms faced by Movants.

c.

We also do not believe that Movants have demonstrated a
likelihood of success on the merits. In this case, "success on the
merits” means that we would reverse the district court on appeal.
We do not lightly assume district court error, particularly where,
as in the appeal pending before this Court, the district court’s
judgment shall be reviewed for abuse of discretion. See Pottgen v.

i * 1 v ‘n, 40 F.3d 926, 929 (8th
Cir. 1994).




Accepting for the purposes of this motion that the Jjoint
appearances are debates and that IPTV has opened Jowa Press as a
limited public forum to qualified congressional candidates, gee
Mem. Op. at 5-6, IPTV'’s regulation of speaker access “survive(s)
only if (it 4is] narrowly drawn to achieve a compelling state

interest.” International Soc’vy for Krishna Consciousness, Inc. v,
Lee, 505 U.S. 672, 678 (1992).

IPTV presented evidence, and the district court found, that
IPTV limited speaker access to the joint appearances on JIowa Press
on the basis of the newsworthiness of the candidates. The district
court held that IPTV had a compelling interest in presenting
newsworthy programs, stating that:

t is profoundly important that the defendant network and
its new editors be allowed to exercise independent
journalistic and editorial judgments based on
newsworthiness. If the defendant network may not
exercise editorial discretion in determining the content
of its programs, the network would be fundamentally bland
and of little value to the public it serves.

Op. at

Movants argue that IPTV has no compelling interest in limiting
speaker access, and rely heavily on our decision in [Forbes v.

Arkansas Educational Television Commission, 93 F.3d 497 (8th Cir.
1996) (Forbes II). In Forbes II, we held that an independent

candidate could not be excluded from a debate broadcast on a state-
operated public televisicn station because he was not a "viable"
candidate. See jid. at 504-05. Reasconing that Arkansas law itself
defined “viability" as being qualified as a candidate, we
determined that the independent candidate had been excluded from
the debate only because "in the opinion of the network, he could

not win.™ Id. at 504. Relying on Families Achieving Independence
and Respect v. Nebraska Department of Socjal Sexrvices, 91 F.3d 1076




(8th Cir. 1996), a decision wvhich has recently been vacated pending
rehearing by the Court en banc, the Forbes II Court stated that:

We have no doubt that the decision as to political
viability is exactly the kind of journalistic judgment
routinely made by newspeople. We also believe that the
judgment in this case was made in good faith. But a
crucial fact here is that the people making this judgment
were not ordinary journalists: they were employees of
government. The Pirst Amendment exists to protect
individuals, not government. The question of political
viability is, indeed, so subjective, so arguable, so
susceptible of variation in individual opinion, as to
provide no secure basis for the exercise of governmental
power consistent with the First Amendment.

93 F.3d at ‘505. Movants reascn that, because this case also
involves the exclusion of a candidate based on a "subjective”
determinaticn of newsworthiness, see Trial Tr. at 296 (testimony of
Mike Newell, Producer for Iowa Press), it must also be an improper
exercise cf governmental authority. We disagree.

Forbes II cannot be read %o mandate the inclusion of every
candidate cn the balloct fcr any debate sponsored by a public
televisicn station. Ncr does Feorbes II suggest that public
television staticn administrators, because they are government
actors, have nc discreticn whatscever in making broadcast
determinations. Rather, Forbes II held that there was no
compelling interest in excluding statutorily-defined viable
candidates from a debate based cn the viability of the candidate.
Unlike "viability," which is ultimately for the voters to decide,
"newsworthiness" is peculiarly a decision within the domain of

-

i a3
journalists.

Relying cn Regan v. Time, Inc., 468 U.S. 641 (1984), Movants

assert that "newsworthiness" i1s an inherently improper basis for




determining access.’ -.Regan involved criminal statutes for
photographing obligations or securities of the United States, gqg
id. at 643, and wve agree that the "newsworthiness" of a message
could not be a proper basis for determining whether a speaker
should be criminally liable for speech. In the instant case,
however, we deal with a government agency which is also a media
organ. By its very nature and under controlling policies, IPTV
Bust be concerned with the newsworthiness of the issues and
speakers included in its programming. Pursuant to Iowa Code
§ 256.82(3), IPTV’s advisory committee on 3Jjournalistic and
editorial integrity is "governed by the natiocnal principles of
editorial integrity developed by the editorial integrity project.™
Id, "Editorial integrity in public broadcasting programming means
the responsible applicaticn by professional practitioners of a free
and independent decisicn-making process which is ultimately
acccuntable to the needs and interests of all citizens."™ Statement
of Principle of Editorial Integrity in Public Broadcasting, the
Editorial Integrity Project, reprinted in Respondents’ App. at Ex.
4 (Statement of Principles). The Statement cf Principles provides

that:

SThe Regapn Court stated:

A determination concerning the newsworthiness or
educational value of a photograph cannot help but be
based on the content of the photograph and the message it
delivers. Under (18 U.S.C. §§ 474, 504(1)), one
photographic reproduction will be allowed and another
disallowed solely because the Government determines that
the message being conveyed in the one is newsworthy or
educational while the message imparted by the other is
not. The permissibility of the photograph is therefore
often dependent solely on the nature of the message being
conveyed. Regulations which permit the Government to
discriminate on the basis of the content of the message
cannot be tolerated under the First Amendment.

468 U.S. at 648-49 (quotations and citatiocn omitted).
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--In order to assure that programs meet the standards of
editorial integrity the public has a right to expect, the
‘following five principles and guidelines establish a
foundation for trustee action. . . . The ultimate goal of
the principles and guidelines is to assist public
broadcasting trustees in fulfilling their vital role in
this important public service. :

Id. These five principles are: (I) We are Trustees of a Public
Service; (II) Our Service is Programming; (III) Credibility is the
Currency of our Programming; (IV) Many of our Responsibilities are
Grounded in Constitutional or Statutory law; and (V) We Have a
Fiduciary Responsibility for Public Funds. Id. The guideline to
Principle III, Credibility is the Currency of our Programming,
instructs that:

The process cf developing programs to meet the audience’s
needs must function under clear policies adopted and
regularly reviewed by the trustees. This process must be
managed by the professional staff according to generally
accepted broadcasting industry standards, so that the
programming service is free from pressure from political
or financial supporters. The station’s chief executive
officer is responsible for assuring that the program
decisions are based on editorial criteria, such as
fairness, objectivity, balance and community needs; not
on funding considerations.

Id. In adhering to these guidelines, IPTV has created a

programming policy, which provides that:

In the presentation of public affairs programming, Iowa
Public Television should maintain maximum objectivity and
fairness. Iowa Public Television should strive for a
better informed citizenry of the state of Iowa, through
the presentation of ignigi issues.

Resp’t’s App. at Ex. 3 (emphasis added).

In meeting these policies, IPTV has limited access to the JIowa
Press joint appearances to newsworthy candidates. Although a
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determination of newsworthiness is based on Jjournalistic
discretion, and is therefore somewhat subjective, there are clearly
objective elements of newsworthiness. paniel K. Miller, the
Director of Programming and Production for IPTV, testified at
length in his deposition to the elements which inform a
professional editorial judgment that a candidate’s appearance is
"newsworthy":

(N]ewsworthiness has a number of elements, I think. Is
this candidate or this campaign, is it active in the
region that it’s running for? If it’s a statewide
campaign, for example, is it active in all of Iowa’s 99
counties or in a majority of them? Does it have--my
phrase, not a good one--an organization of volunteers,
campaign organization beyond the campaign staff? If the
candidate or campaign or party has had previous exposures
to elective offices, how have they done? If they have
done well, what is well? Are they growing? Is there
growth in their success at the polls? Have they had
previous exposure to elective office? Are they seeking
the office actually to be elected to it or do they say
that they are seeking it to bring ideas into the
marketplace? How has their fund-raising been? 1Is it a
broad base? Do they have a lot? Do they have little?
Whatever. How are they treated by other media
organizations? Have their efforts generated news in
other media organizations or if there are debates, have
they been included in those debates by other news
organizations? What are we hearing? What are we hearing
either from the public cr what are we hearing from the
campaigns themselves? Are people calling us and saying
you know, "Such and such had a crowd of 550 last night,"
or are they calling us and saying, "Such and such had a
crowd of five." The last part, are we hearing anything?
What are we hearing from the campaigns themselves?
Politics is an enterprise that relies on the ability of
its participants to sell themselves, to retail
themselves. What are we hearing along that line? Do we
hear a lot from the candidates themselves? Are they
calling us? Are they faxing us? Are we getting
encouraged by their supporters who happen to be people we
know or people we don’t know to pay attention to their
campaigns? Do we see early indications of retail efforts
in that regard in the media? Are they buying newspaper
cr radio ads?




Dep.

at 22-24, reprinted in Movants’ App. at Ex. C. Professor

Barbara Mack, an expert witness for IPTV, testified roqardinq
journalistic standards of newsworthiness:

When I teach freshmen journalists about what is meant by
newsworthiness, what makes someone newsworthy, you talk
about the--the quality that that person or that nevs
event has.

Is that news event going to have an impact on the
pecple who read your newspaper or who watch your
television station? 1Is it going to change their lives?
Does it have the potential to change their lives? 1Is it
something which is a public conflict? Conflict is one of
our classic new values. Impact is a classic news value.

We talk about the news--the news value of locality.
As strange as it may seem, a bus accident that occurs in
India will get very little coverage in the Des Moines
Register, but a bus accident that occurs in downtown Des
Moines at rush hour, even though it may injure fewer
pecple, will get more new coverage. Why? Because it’s
local, and local news has importance.

We talk about the value of human interest, and many
of the stories that most people think of as feature
tories are human interest stories. They appeal to the
characteristics of the human spirit.

So when a journalist is making a decision about what
is cr is not news, there is always a very careful
evaluaticn of each cf those factors.

Trial Tr. at 355-56.

nore

As found by the district court, IPTV properly determined that

cf the Movants were newsworthy, see Mem. Op. at 4.

district court faund that:

Defendants properly tock into account in determining
newsworthiness . . . their study of the feeble efforts of
the plaintiff candidates to raise funds or express
efforts in their campaigns to generate public support for
their candidacies.

The




Id. at 8-9.

We agree that IPTV has a compelling interest, in meeting its
public service goals, of limiting access to newsworthy candidates.
We further agree that its methods were narrovly suited to achieving
this goal, and left substantial access to other fora offered by
IPTV. We therefore do not believe that Movants have demonstrated
a likelihood of success on the merits.

D.

We agree with the district court that there is a public
interest in hearing all qualified candidates present their views.
However, there is also a public interest in having a debate between
some candidates rather than having no debate whatsoever. In
addition, we believe that IPTV’s professional broadcasters are

generally better aware of what constitutes appropriate programming

than a group of federal Jjudges; it is clearly in the public
interest in having a state-operated public television free of
unnecessary interference by a federal court. On balance,
therefore, we believe that the public interest supports denying

this injunction.
III.

For the reasons stated above, we deny the emergency motion for

injunctive relief.
BEAM, Circuit Judge, dissenting.

The court (and the district court as well) seeks to
distinguish the indistinguishable. Thus, I dissent.

The binding precedent at work in this case is found in Forbes
v. Arkansas Educ. Televisjon Comm'n, 93 F.3d 497 (8th Cir. 1996).

-15-




Forbes (as are the plaintiffs in this case) was a legally qualified
candidate for Congress from the Third District of Arkansas. Also,
as here, he was shut out of a debate between the Republican ana
Democratic candidates for the Third District seat televised on
Arkansas Educational Television. The basis for the exclusion was
that Forbes was not a “viable” candidate.

Chief Judge Richard S. Arnold, for a unanimous panel,
rejected, as unconstitutional, this governmental action, saying:

We have no doubt that the decision as to political
viability is exactly the kind of journalistic judgment
routinely made by newspeople. We also believe that the
judgment in this case was made in good faith. But a
crucial fact here is that the people making this judgment
were not ordinary Jjournalists: they were employees of
government. The irst Amendment exists to protect
individuals, not government. The questicn cf political
viability is, indeed, so subjective, so arguable, so
susceptible of variation in individual opinion, as to
provide no secure basis for the exercise cf governmental
power consistent with the First Amendment.

view, there can ke no realistic argument advanced that

tive opinicn by a government emplovee that a candidate is
“newsworthy”™ is different frocm a subjective conclusicn

that he cr she is c¢r is not “politically viable.” The inquiry
involves two peas frcm the same analytical pod. Fcrbes requires us

to grant the emergency injuncticn requested in this case.

COURT OF APPEALS, EIGHTH CIRCUIT.




FEDERAL ELECTION COMMISSION
Washington, DC 20463

December 11, 1996

Jayv B Marcus, Esq.
Marcus & Thompson
Suite 201

51 West Washington
Fairfield. IA 52556

MUR 4592

Dear Mr. Marcus:

This letter acknowledges receipt on December 9, 1996, of the complaint you filed

alleging possible violations of the Federal Election Campaign Act of 1971, as amended ("the
Act”). The respondent(s) will be notified of this complaint within five days.

You will be notified as soon as the Federal Election Commission takes final action on
vour complaint. Should you receive any additional information in this matter, please forward it
to the Office of the General Counsel. Such information must be sworn to in the same manner
as the original complaint. We have numbered this matter MUR 4592. Please refer to this
number in all future communications. For your information, we have attached a brief
description of the Commission's procedures for handling complaints.

Sincerely,

F. Andrew Turley
Supervisory Attorney
Central Enforcement Docket

Enclosure
Procedures
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FEDERAL ELECTION COMMISSION
Washington, DC 20463

December 11, 1996

Daniel K. Miller, Director
Iowa Public Television
6450 Corporate Drive
Johnston, lowa 30131

MUR 4592
Dear Mr. Miller:

The Federal Election Commission received a complaint which indicates that lowa
Public Television may have violated the Federal Election Campaign Act of 1971, as amended
{"the Act”). A copy of the complaint is enclosed. We have numbered this matter MUR 4592.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in writing that no action should
he taken against lowa Public Television in this matter. Please submit any factual or legal
materials which vou believe are relevant to the Commission's analysis of this matter. Where
appropriate, statements should be submitted under oath. Your response, which should be
addressed to the General Counsel's Office. must be submitted within 15 days of receipt of this
letter. If no response is received within 15 days, the Commission may take further action based
on the available information.

I'his matter will remain confidential in accordance with 2 U.S.C. § 437g(a)4)B) and
§ 437g(al 12X A) unless you notify the Commission in writing that you wish the matter to be
made public. If you intend to be represented by counsel in this matter, please advise the
Commission by completing the enclosed form stating the name, address and telephone number
of such counsel, and authorizing such counsel to receive any notifications and other
communications from the Commission.
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If you have any questions, please contact Alva E. Smith at (202) 219-3400. For your
information, we have enclosed a brief description of the Commission’s procedures for handling
complaints.

Sincerely,

7
Thbeit

Supervisory Attorney
Central Enforcement Docket

Enclosures

1. Complaint

2. Procedures

3. Designation of Counsel Statement
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December 18, 1996

Mr F Andrew Turley
Supervisory Attorney
Central Enforcement Docket
Federal Election Commission
999 E Street, N\W
Washington, D C. 20463

RE:- MUR 4592

Dear Mr. Turley

In response to your letter of December 11, 1996, I am enclosing the Designation

of Counsel Statement, which identifies Richard Marks of Dow, Lohnes and Albertson, as
the attorney representing Iowa Public Television in the above-referenced matter before the
Commission

Sincerely,

e L

Director of Programming
and Production

¢¢ Richard Marks




STATEMENT OF DESIGNATION OF COUNSEL

MUR 4592
NAME OF COUNSEL:_ Richard Marks

FIRM: Dow, L ohnes & Albertson

Suite 800
ADDRESS:

1200 New Hampshire Avenue NW

Washington, DC  20036-6802

TELEPHONE:( 202 ) 776-256¢

FAX(_Z()_Z) 76

The above-named individual is hereby designated as my counsel and is
authorized to receive any notifications and other communications from the
Commission and to act on my behalf before the Commission.

12/18/96 ‘Aﬁ-nw(ﬁa 44/(47/(«

g

Date Signature

RESPONDENT'S NAME: lowa Public Television

ADDRESS: Attn: Danie! K. Miller, Director of Programming &Production

P. 0. Box 6450, 6450 Corporate Drive

Johnston, lowa 50131

TELEPHONE: HOME( J

BUSINESS(_515 )  242-3123




ﬁ. LOHNES & ALBERTSON, ri

ATTORNEYS AT LAW

RICHARD D. MARKS WASHINGTON, D.C.

T200 NEW MAMPSHIRE AVENUT, NOW. 2 SULTE BO0 - WASHINGTON, DO 200236 6802

’ TELEPHONE 202 776 2000 - FACSIMILE 202 776 2222

December 26. 1996

Mr. . Andrew Turley
Supervisory Attormey

Central Enforcement Docket
IFederal Election Commission
999 I Street. N.W.
Washington. D.C. 20463

Re:  MUR 4592
Dear Mr. Turley:
I represent lowa Public Television in connection with the complaint filed on
December 11, 1996 by Jay D. Marcus. In view of the holiday season and of the substantial

amount of material filed by Mr. Marcus. I request an extension to and including January 21. 1997
to reply to Mr. Marcus' complaint.

Richard D. Marks
RDM rdt

coo Mr. Daniel K. Miller
1 B. Marcus. Esq.
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FEDERAL ELECTION COMMISSION

WASHINGTON. D C 20463
December 30, 1996

Richard D. Marks, Esq.

DOW, LOHNES & ALBERTON
1200 New Hampshire Avenue, NW
Suite 800

Washington, D.C. 20036-6802

RE: MUR 4592
lowa Public Television

Dear Mr. Marks.

This is in response to vour letter dated December 26. 1996, which we recenved on
December 30, 1996, requesting an extension Januan 21, 1997, to respond to the complaint
filed in the above-noted matter. After considering the circumstances presented in your letter,
the Office of the General Counsel has granted the requested extension. Accordingly, your
response is due by the close of business on January 21, 1996

If you have any questions, please contact me at (202) 219-3400.

Sincerely, -

Alva E Smuth. Paralegal
Central Enforcement Docket

Celebrating the Commuission s JO8h Anniversan

YEQTERDAY TCHAY AND TOMORROMW
DEOICATED TO REEPING THE PUBLIC INFORMED
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14171 N ROOSEVELT AVE.» PO BOX 70
BURLINGTON. IOWA 52601 » (319) 752-2701

December 26, 1996

F. Andrew Turley

Supervisory Attorney 2 s
Central Enforcement Docket /5 ?l
Federal Election Commission —
wWashington, DC 20463

Dear Mr. Turley,

Please accept thilis as a response to your letter received 16 December
199€, and as a request to dismiss the complaint filed against us by Jay
Marcus. Mr. Marcus has told you selected facts of the situation which

“favor his position. The whole truth establishes that there was no

. violation cf CFR 110.13(c), that we acted in good faith and extended every
' courtesy to Marcus, and that in return he is engaging in "sour grapes" and
vharassing us with this paperwork and drain on our time.

A Prior to our proposed debate, Marcus tried to get himself included in
_a debate between Mr. Mahaffey and Mr. Boswell, the two principal candidates

(they ultimately received 97% of the votes cast in the general election)
~that was sponsored by Iowa Public Television. They also chose not to

include the candidates from the Libertarian, Natural Law, and Workers
~Parties. Mr. Marcus sought a temporary restraining order .n U.S. District

Court. He was denied. He brought his case to court. He lost. He
~Tappealed to a special three-judge panel of the 8th Circuit Court of
_Appeals. They affirmed the District Court Opinion.

. Mr. Marcus was not invited to participate, nor were several other
third party candidates for the Congressional District Seat, because their
Cparties have only carried very small percentages cf the voting electorate.

Consequently. our staticn and the Public Interest Institute made a
gocd faith judgment to invite only the candidates known statewide, State
Senate President Leonard Beswell and Former Iowa Republican Party Chairman
Mike Mahaffey. This decisicn was 1n keeping with the guidelines set forth
ry the Federal Communications Commission.

FE1OT

‘s

acy.

to the forum, an interview with Mr. Marcus had aired on our
talk show and several news stories had been aired about his

Then on the day of the debate, Mr. Marcus contacted our station and
representatives cof the Public Interest Institute demanding he be allowed t
participate. He nad made no previous request for inclusion. His eleventh

request was denied. However, our station agreed to provide him yet

free air time the following week, though not required by the F.C.C.

Marcus did accept that offer.




Institute stand by our decision
that the criteria used to set up the debate satisfies the pre-
objective criteria set forth by the Federal Election

QOur station and the Public Interest

and believe
established
Commission.

1f you require any additional information, please do no esitate to
contact us. W
EJ.K.

Martin
¢ News Director
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Januany 21,1997

Via Courier

F. Andrew Turley. Esq.
Federal Election Commission
Room 637

999 E Street. N.W.
Washington. D.C. 20463

Re: MUR 4392

Dear Mr. Turley:

On behalf of lowa Public Television ("[PTV"). this responds to vour letter of December
11. 1976 to Daniel K. Miller. IPTV's Director of Programming and Production. By letter dated
December 30. 1996 from Alva E. Smith of vour oftice. IPTV was given until January 21. 1997 to
respond to vour inquiry.

In vour December 11 letter. vou asked IPTV to submit any factual or legal matenals
relevant to the Commission's analysis of the December 3. 1996 letter of complaint filed by Jay B.
Marcus of Marcus & Thompson in Fairfield. lowa. Mr. Marcus complains that IPTV violated 11
CFR §110.13(¢) by failing to use "pre-established. objective criteria for candidate selection for
debates” (Marcus letter at 2.

IPTV believes that its selection of participants tor the programs in question did not
violate 11 CFR § 110.13(¢). Moreover. the factual and legal material that the Commission needs
to determine that Mr. Marcus's complaint 1s wholly meritless is tound in two federal coun
decisions, Marcus v lowa Public Television, No - 4-96-CV-80690 (S.D. lowa October 9. 1996),
and Marcus v lowa Public Television. 97 F.3d 1137, 1144 (8th Cir. 1996) (en hanc appeal
pending). 1 understand that Mr. Marcus has turnished vou with slip opinions of these two
decisions.




F. Andrew Turlev. Esg.
Januarny 21, 1997
Page 2

BACKGROUND

N A arcuss complamt mvoelves the news nteryiew program. /owa Press, which has
heen regularly scheduled on IPTV tor over 24 vears. The tormat of the program is that reporters
Ak questions of guests who are selected to appear because they are newsworthy.,  As vou
already know tfrom Mr. Marcus's fetter. he and a number of other tninge candidates filed suit in
tederal district court in Des Moimes. seeking a court order that they be included in a number of
Jowa Press broadeasts that, duning five successive Sundays from September 22 to October 20,
1906, featured 1oint appearances of the most newsworthy candidates. as selected by IPTV, for
Congress in lowa's five congressional districts All the candidates invited were Democrats or

Republicans

The question. then 1s whether [P TV selected the invitees to these editions of Jowa Press
m contformuty with 11 CER Q11O T 3cers requirement that

For all debates. staging erganizationts) must use pre-established objectuive critena
to determine which candidates may participate in a debate. For general election
debates. staging organizationisi shall not use nomination by a particular political
party as the sole objective eniterion to determine whether to include a candidate in

a debate.

cFor purposes of this response. [P TV will assume that the fenva Presy broadeasts at issue are
“debates” under 11 CER 2110013, although that is one of the points still berng hitigated before the
Eighth Circuit in Maraun

IPTV wall show that 1ts decistons not o invite Mr Marcus and other tninge candidates to
Jonwa Pross were based on the journabistic standard of "newsworthiness ™ IPTV concluded that
N Marcus and the other peripheral candidates were not suttictently newsworthy to merit
appearances on Zovwa e Intarn, newswaorthiness as o standard includes objective eriteria
that are well understood throughout the news busiess ceneradly and in broadeast news
aperations in particuiar - Conseguenidy, IPTV sausties the first part of the regulation requiring

pre-established objective eriteria Farther, 1P TN will reter to the recent trial in U N Dastrict

Court to show that the candidates who were invited o Jowa Pross were not selected solels
hecause of therr nomimation by a particular political party - Theretare, IPTV meets 11 CFR

sito  Scerm all respedts




F. Andrew Turley. Esg
January 21, 1997

Page 3

IOWA PUBLIC TELEVISION
AND
ITS USE OF JOURNALISTIC CRITERIA

-

IPTV is an agency of the state ot lowa lowa Code 22 236 8

1-256.84. IPTV is under the
jurisdiction of the lowa Public Broadeasting Board  lowa Code § 256 82, The Board plans,
establishes. and operates educational radio and television tacthties and other telecommunications
services to serve the educational needs of the state. /i The Board is licensed by the Federal
Communications Commission ("FCC™) to operate radio and television facilities. fowa Code §
256 842

IPTV has been established by the lowa leaislature as an institution of the press.  IPTV's
programming operations are to be independent of pehtical or administrative control of any kind
hyv any other part of state government.  The lowa fegislature intended to allow [PTV 1o exercise
independent editonal judgment. free from government imtluence. Section 236.82.3 creates an
Advisory Committee on Journalistic and Editorial Integnity tor IPTV. and specifically states that
IPTV isto be governed by a document entitled. Statemont of Provciples of Editorial Integrity in
Public Broadcasting. developed by the Editonal Integrity Prozect

The Statement of Principics of Editoriai Intcerin in Public Broadceasting, found at Tab 1.
was developed at a conference "convened so that public broadeasting station managers and
representatives of state heensee boards and commissions could explore the First Amendment
position of public broadcasting licensees in light of past legal decisions and legislative actions.”

[ he conterees. including representatives of IPTV. were concemed about constitutional issues
that can anse when state-omned broadeasting stations exercise editonal judgment. The
conterees dratted the Proncpios of Fditorial ircerin 1o "help to guarantee public broadcasting’s
editonal itegrity in the tuture.”

Ihe Pronceiplos of Edirorial buegrin denne editonial integrity in public broadeast
programming as “the responsible application by protessional practinoners ot a free and
imdependent decision-makimg process which s uitimately aecountable to the needs and interests
ot all ciuzens ™ fdat 3 Because the State of Towa adopted the Principles of Fduoral Integrin
in the lowa Code. Section 2360 82 3 1P TV partinions s journalistic processes so that they are

cditorially independent of the state's political and admimistranive apparatus
Fhe Ntarement of Principles ot Favorial Intearin declares

[ e process of developig programs miist be managed by the protessional
Stall wccording fo eonerally acceptod droadcast mdusiey standards, so that the

PEOCTAMIMING service 1s free trom pressure from political or financial supporters
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T'he station's chiet executive otticer is responsible tor assuring that the program
decisions are based on editonal eriteria. such as faimess, objectivity, balance and
community necds. net on tunding considerations

fd at 14 (emphasis added

In addinon 1o the Principles of Editorial buegray, [P TV's Board adopted a Programming
Policy. tound at Tab 2. 1o et torth the goals of IPTVS programming and to give journalists at
IPTV guidance i making programming decisions In that policy. the Board grants the Executive
Director and his designees. such as the Director of Programming and Production. the
responsibility tor making programming decisions at IPTV. /i at 1. The Programming Policy
mstructs that [PTV “should notavord issues of controversy. but in presenting such topics must
provide a tair and balanced program schedule to provide that the views ot the citizenry are
adequately represented.” (7 oat 2.

NEWSWORTHINESS AN THE STANDARD FOR
IPTV'S EDITORIAL DECISIONS REGARDING
[OB 4 PRESS

Newsworthiness as a standard tor deciston-making among journalists generally. and
among broadeast editors specificaily. has been recognized by the Supreme Count. CBS. Inc. v
Democratic Nat'l Commy (312 UN 9419 (19730 ¢"Obviousiy, the Ticensee's evaluation is
hased on s own journalistic wudgment of priorities and new sworthiness.™)

This 15 also the standard used by the Federad Communicauons Commussion ("FCC™) in
deciding whether certamn appearances by legaily quabtied candidates are exempt from the "equal
opportunities” requirements ot Section 313t ot the Communications Act. 47 US C. § 315(a).

\ candidate not invited to an exemipt news mierview or debate may complain to the FCC to
challenge the programy’s exemipt status only by adducing evidence of bad taith -- that the licensee
mtended o advance a particular candidacy mstead of basing it broadeast decision on a bona fide
cditoniad judement  The candidate satstios this hurden by providing “extrinsic evidence™ that the
heensee acted i bad taith or that stis mous e wos tooadvancee o particular] candidacy "
Brovan tor Prosidony Commr .75 1 CC 2d 609 605-14 (19800 Tt the candidate meets the burden.
the broadeast is non-exempt. and the candidate is entitled to equal opportunities on the station or
network, dndrow F Harsn, 261 C C 2d 230 ci9700 Comitutional Parny and Frank W

-

Ceanvdondi, 13 F C O 2d 2533019680 rov donica, 141 C C 2d 8o i 1968 Conservanve Party, 40

1

F.C.C. 1086 {1962

Fhe FCC consistenty resolves candidates’ complamis under Section 313 (a) by analyzing

whether the broadcaster exercised vood Luth news judement s s true whether the
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broadcaster 1s commercial or noncommercial and. it the latter. whether a state-related or a
commumty licensee. Jodvpvony FCCR2OF 24 157, 160-03 (D .C. Cir. 1987) (Citizens Party
candidates’ request to be mcluded in broadeast polincal debate held "a demand for broadcast
access,” and 1s mconsistent with Congress” decision to promote coverage of political news and
First Amendment interestin preserving broadeasters’ joumalisuie discretion): King Broadcasting
Cov FCC K60 EF 2d463 (D.C Cir 1988 on remand. 0 FCC Red 4998 (1991):. Jim Trinity,
Letter. 7 FCC Red 3199 (1992 (state university hicensee). Arthur R Block. 1 etter. 7 FCC Red
1784 (1992 rcommunity licensee and state university licensee). Protection of broadcast
licensees’ news judement -- the good-tuith exercise ot ediional discretion -- s, therefore,

maintained

At tnal betore the District Court in Des Moines, [IPTV'S expert witness, Professor
Barbara Mack. tesutied that the phrase “generally accepted broadeast industiny standards” has a
meaning in the new s business that s understood and apphed by practicing joumnalists. App. at
386-870 Ir Trans Vol Il at 334-35 ¢"App " reterences are to the parties’ Joint Appendix filed
with the Court ot Appeals i Marcis, and "I Trans o the tnal transeript in the District

Courty Professor Mack tesutied that

When | teach treshmen journalists about what is meant by
newsworthiness. what makes someone newsworthy, vou talk about the -- the

quahity that that person or news event has

Is that news event going to have animpact on the people who read vour
newspaper or who watch vour television station ' [s 1t gomg to change their lives?
Doesat have the potential to change their lives ' 1sat something which is a public
contlict’” Contlict is one of our classic news values: Impact is a classic news

vilue

W talk about the news -- the nows vafue of focaliny. s strange as it may
seem. & bus acerdent that occurs in India will getvery hittle coverage in the Des
Yornes Rogover, but a bus accrdent that occurs in downtown Des Maoines at rush

. even though 1t may injure tewer people. will get more news coverage
wise 1t's local. and local news has importance

Woe talk about the value of human interest. and many ot the stories that
most people think of as teature stones are human mierest stories. They appeal o
the charactensues of the human spint

when a journahist is making a decision about W lat 1s o1 1s not news,

t

avs a vers caretul evaluanon of each of those tactors
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App at 387-88. Ir. Trans. Vol Il at 3535-30.

Furthermore, Protessor Mack testitied that IPTV tollowed these journalistic standards,
as dictated by the Principles of Eduorial Inregrin . when making its newsworthiness
determinations about the Appellant Candidates. App. at 388, Tr. Trans. Vol. Il at 3536, The
District Court specttically held that Professor Mack's testimony was credible. and that it
demonstrated how IPTV'S exercise of editorial judgement complied with these standards.
Varcus (istniet Court). ship op. at 8.

Professor Mack also explained that IPTV's conclusions were based on identifiable criteria
and. theretore. notarbitrans. App. at 491-92, Tr. Trans. Vol. [T at 439-60. These conclusions
were subjective because the decision-making process required Mr. Miller and the journalists at
IPTV to use their professional judgement in applying the standards of journalism to the situation
at hand. However. as Professor Mack testified. the exercise of that judgment was narrowly
tarlored because 1t followed by the rules of jourmalism. These were rules that IPTV's editors had
learned in journalism courses. in their years of practice in the protession. and through maternials
produced by their professional organizations. App. at 492, Ir. Trans. Vol. Il at 460.

Thus. while IPTV's ultimate editonal judgment about whom to invite to /owa Press was a
subjective synthesis. the elements of that synthesis included pre-established objective criteria.
[hus. IPTV met the requirements ot 11 CFR 110 13(¢)

This conclusion is contirmed by Mr. Miller's testimony betore the District Court. where
he noted that. while the ulumate journalistic decision was subjective. the cniteria included
objective elements. Mr Miller stated that "[elven judgment you make as a news judgement has
relativity to it even tudgment vou make 1s subjective ™ App. at 333 Tr. Trans. Vol [l at 13.
Nevertheless, as the Court of Appeals pomnted out inits denial of Mr. Marcus's emergency
moton tor an mmuuncton pending appeal. “there are clearly objective elements of
newsworthmess ™ Marae . 97 F 3dat 1143 Mro Miller Listed the objective elements forming the
basis of an editorial judgement about newsworthiness

[N Jewsworthiness has a number of elements. | think. Is this candidate or
this campargn. is 1t active i the region that it's runming for? [1it's a statewide
campaign, for exampie. s itactive i atl of lowd's 99 counties or in a majonty ot
them '™ Does it have -- my phrase. not a good one -- an organization ot volunteers.
campaign organization bevond the campaign statt™ It the candidate or campaign
or party has had previous exposures 1o elective oftices, how have they done” It
they have done wello whatis weil ' Are they growing” s there growth in their
success at the polis 7 Have they had previous exposure to efective oftice? Are

they seeking the oftice actually o be elected to it or do they say that they are
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seehing 1t to bring ideas ito the marketplace © How has their fundraising been?
[s 1t broad based” Do they have a lot? Do they have hule? Whatever. How are
they treated by other media organizations” Have their etforts generated news in
other media organizations or it there are debates, have they been included in those
debates by other news organizations? What are we hearing! What are we hearing
from the campaigns themselves? Are people calling us and saving vou know.,
"Such and such had a crowd ot 330 Jast night.” or are they calling us and saying.
"Such and such had a crowd of five.” The last pant. are we hearing anything?
What are we hearing trom the campaigns themselves Politics is an enterprise
that relies on the ability of its paruicipants to sell themselves, to retail themselves.
What are we hearing along that line”? Do we hear a fot from the candidates
themselves © Are they calling us! Are they faxing us ™ Are we getting
encouraged by their supporters who happen to be pecple we know or people we
dont know o pay attention to their campaigns - Do we see carly indications of
retatl ettorts in that regard in the media’ Are they buving newspaper ads? Are
they buving radio ads? Did they in their fast campaign buy newspaper or radio

ads

App. at 6. Ax the tesumony of Mro Miller and Protessor Mack lustrate. IPTV's editonal
decisions contormed with specitic professional standards of 1oumalism as mandated by IPTV's
written pohicies and were based on synthesis ot obrective elements

IRIAL COURT FINDINGN

Please note that. i the decision of the tnial court. the iuny tound. and the Court
contirmed. that the plamuitt candidates

tanfed o prove that [P IV had not acted m aecordance with a predetermined policy in

decidine whom (o invite o feavsa Press,

vprove that IP TV decrded whom tomvate to Jowg £ress based solely on whether
rrees had been nomimated by the Republican or Democratie parties: and

tanled to prove that an appearance on fovwa ross by o of the ininge candidates involved

would have been newsworthy

Viarcus (Dnstrict Court), ship op. at 3- mversely, IPTV proved that these peripheral

candidates were excluded rom Jova vy by vartue ot editonal iadaments based on

newsworthiness /o at4d. these findn i fact contirm the inteerniy of 1PTV's journalistic

decistion-making pr
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PUBLIC RELEASE OF INFORMATION

[TV requests that this matter nor be kept contidential under 2 USC 3437g(ax4)B) and
F37etan L 2\ but rather that it be opened to the pubiic

CONCTUSION
For the toregoimng reasens, lowa Public Television submits that its editonal decisions to
exclude Mr Marcus and other peripheral candidates trom /owa Press were consistent in all
respects with 11 CFR 8110 13y Theretore, IPTY requests that the Commission deny Mr,

Marcus's complamnt

Ve truly yours,
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Richard D. Marks
Counsel tor lowa Public Television
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Statement of Principles of
Editorial Integrity in Public Broadcasting

The nnssion of pubhic broadcasting is tobring o Americans the highest
accomphshments of ow socety and cvilization mall of us rich diversaty, to
permit Amencan tilent o falfill the potental of the electronmic mechia to edui
cateand o o provide oppoauanities tor the diverse groupings ol
the Amencan people to henehit lrom a patterm of programaoung anavialable
hom other sonces®

Noone ismore unportant tothe tulfilment cf public broadcastung's nus
sron than the men and women ol the boards of trastees of the icensee sta
tons They e custodums of then msttations” s al reputation, a canency
necessay o acauire support iom those whose taxes and donations nvake
pubhic hroadcastng possible They e also the bnal guardians of publhic
broadcastungs edtonal mtegnty and s repotanon in the marketplace of
ideas, where repatnon s legal tenden

ol witegny mopublic broadcasting programming means the
responsible apphcaton by professtonal practituoners ot i tiee and indepen
dentdeasion making process which s aliimately accountable 1o the needs
and mterests of all atzens

Inordes toasstnethatprograms meetthe standmds of editorialinteginy
the pubhc has anght o expect, the tollowing bve prncaples and guidelines
estabhsh o toundaton lor trustee acnon The poncples and goidelines also
tormiabasic stinchnd by whiech the services ot a public broadeasung licensee
canhe pudged Acdhe sme ume, they form a basis for evaloating all aspeas
of a pubhc noadcasnng station's governance, rom enabling legislaton to
the pohicy positons ot the licensee board. The ulimate goal ofthe principles
and purdehnesis o assist public broadcasting trnstees in fulfifling their vital
role i this important pubhic service

*A Public tinst Ihe Keport of the Carnegre Commission on the Future of
Public oacde st Bantam: New: Yok, 1979,




I. We Are Trustees of a Public Service.

PPublic broadcastng was creaed o provide a wide tange ol program
ming services of the highest professionabism and quality whic b can educate,
enhghten and entertnn the Amencan pubhic, s audience and source ol sup
port 1tis a noncommercral enterpnse, reflecung the worthy porpose of the
lederal and state governments to provide educaton and caltaral ennchment
to their ciizens

As trustees of this public service, partof our job is to educate all cinzens
and public policymakers to our function, and to assure that we can certily to
il citizens that stanon management responsibly exercises the editonal
Ireedom necessary 1o achieve public broadcasting's mission eflectively

I1. Our Service Is Programming.

The pumpose of public broadcasting is to offer its audiences public and
educatuonal programming which provides aliernatives in quality, type and
scheduling. All activities of a pubhic broadcasting licensee exist solely to en
hance and support excellent programs. No matter how well other activities
ire performed, public broadcasung will be judged by its prograunming serv
ice and the value of that service to ats audiences.

As trustees, we must create the climate, the policies and the sense of
lirection which assure that the mission of providing high quabity progean
NINg remains Paramount

(1. Credibility Is the Currency of our Programming.

As surely s programming is our purpose, and the productby which our
mdiences judge ourvalue, thatjudgmentwill depend upon theirconfidence
hat our programming is free from undue orimproper influence Ourrole as
rustees includes educating both citizens and public pohcymakers to the
mportance of this factand to assuring that our stations meet this challenge in
tresponsible and efficient way.

As trustees, we must adopt policies and procedures winch enable pro
essional management to operate in a way which will give the pubhc hll
onfidence in the editonal integrity of our programming

V. Many of our Responsibilities Are Grounded
in Constitutional or Statutory Law.

Public broadcasting stations are subject 1o vaniety of statatory and
egulatory requirements and restrictions These include the federal staate
mder which licensees must operate, as well as other applicable federai and
tate kiws. Public broadcastung is also cloaked with the mantle of First Amend
nent protection of a free press and freedom of speech.

As trustees we must he sure thatthese responsibilinies are met ‘Todo so
cquires us to understnd the legal and constitiional hamework within
vhich our stanons operate, and 10 inform and educate those whose posi
1on orinfluence may affect the operation of our hcensee

V. We Have a Flduclary Responsibility for Public Funds,

ublic broadcasung depends upon funds provided by individual and
comporate contbutnons; and by local, state and tedenl taxes. Trustees must
therelore develop and implement policies swhich can assune the public and
thew chosen pubhic officials ahike that this money s well spent.

As nustees, we must assure contormance to sound fiscal and manage-
mentpractices We must also assure that the legal requirements placed on us
by tunding sources are met. At the same time, we must resist the inappro
priate use ol otherwise legintmate oversight procedures to diston the pro-
pramming process which such funding suppons.
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Guidelines to the Principles of
Editorial Integrity in Public Broadcasting

Amid the pressures of great events,
general principle gives no belp.
' — Hegel.

l No statement of pinciples can domare than give general gadance o
the nusteceshaged withoverseemg apubhic broadeasting service. Itisonly
thiough pracacal expenence, athotough knowledge ot the policies and put

poses which guide the insutation, and a commitment to preserving its

values that those acing ditficalt chotces can make the judgments whi
hest serve the insutnon.




I. We Are Trustees of a Public Service.

Board members have an absolute responsibility to serve as the pubhc's
stees o a service provichng educanonal, caltacal and intormational pro
ms, and 1o protect the credibihty of that public trust. Becanse of pubhe
adcasting's broad and senious responsibilines, the stoncture and antono
ot is hcensee boards s vitally important The board can canry ont these
ponsibihues effecnvely onlyitits steucnred orconvened solely ragovernn

public hroadcasting enterprise

The tastees are also responsible tor protecung ediorial integprity
nnst undue intluence teom any source Undue inflnence s any direct o
hrectinfluence that seeks o leave the person wath the assigned responsi
ty lor programming decisions no alternatve but to comply

Inordertoserve the pubhc by protecung editonalintegnty, the trustees
o understand their vital role in this important enterprise: Dallin Oaks,
ur of the PBS Board, defined it very clearly

First, boards must educate the public, public officials and policy

makers in their chain of command so that they understand the

need for editorial freedom. Second, we need o assure and certily

1o public officials and to the public that editorial freedom is heing

exercised responsibly.®

To do this, trustees must be sufliciently involved with their institutions
set policies responsive to the public need, yet sufliciently detached rom
crations to evaluate the service objectively

Trustees are responsible for assuring that their enterprise provides serv
satahighlevelofqualityandresponsivenesstothepubhc. Toberesponsive
the citizens they serve, the trustees 1aust assure that there is a protocol o
nsider diverse views and opinions from the public. The station’s chief ex
itive officeris responsible Ilnr('rr:uingan(l nantiningopenand eflective
mmunication channels with the public,

roceedings of the Wingspread Conference on Editorial Integrity in Public
vadcasting Sonthem Educational Commuanications Assocttion, Colam
1, 5.C, 1985
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I. Our Service Is Programming.

The purpose of public broadeasting 1s o provide its andiences with
programmimg ol aquality, vanew and tvpe notreadily ivainlable elsewhere All
other acivines obapublc brosdk asting hicensee should be defined by ancl
second.ay o thar purpose, 1or tie altmate measore obits effecns eness 1s e
success ol s programnnng

Audhences ofallagesidentity public b asting by the programs thiey
use To them, public broadcasting 1s not an msutational structure. 1t 18 the
excellentnanonal and local programs which provide them with educational,
mformanonal and cultnral opportunines Pohres, procedures, poals, obje
tves and acnvines within a station should be defined by thetr contnbution to
the programnung nission -

I ensure the best envitonment for good program decision making,
and to ensure fundamental secunity for eduonal integrity, the station’s Chief
executive ofticer should report directly to the licensee board, and shouki be

responsible for developing and implementing objectives based upon serv:
1ce goals developed by the trustees




1. Credibility Is the Currency of our Programming.

Programming is the pupose of pubhc noadcasung and the prodact by
vhich auchiences judge its value. Audiences hold public broadcasung pro
wams (o a4 high stndard of excellence and judge theu pubhc broadeastng
pecauons by rporous credibility citera Public broadcasters theretore
nust operate above susprcion of valnerabidiry to undue miluence Tiastees
re ultmately responsible tor assunmg the reality and the perception ol
rechbiliy

The process of developmg progiams to meet the andience’s needs
st tuncnon under cear pohaes adopted and regulaly reviewed by the
ustees Thisprocess musthe managed by the prolessional statt according to

nerally accepted broadcasung indusay stndards, so that the program
g service is ree rom pressure kom polincalor inancal supporters: The
aton's chiet executive ofticer 1s responsible lor assunmng that the progreum
Cistons e based onedionalcntena, sachas taress, objecavaty, balinee
i community needs, not on tundhing constderations
To hest assure that the nustees have the necessay authorny o unple
entthe responsibihty i this area, the trustees should have the athoniy o
e, hre, and setcompensation for the statons chiet execunve othe e, with
tiscal reahties ot the omes and the market The chnet execatve ollicer, m
ton, should awve authonty o set quahiticatnons tor stall, w hie, e assign,
I set compensaton for statt, all withim guidelnes estabhished by the uuos
s Thedhetexeontve othicer should also bave the estabhshed authuonny o
m the absene e ol stated ] hares

ra— - -— -y - - ] o ] -

IV. Many of our Responsibilities Are Grounded
in Constitutional or Statutory Law.

Al roadeast hicensees, pubhic and commeraal, operate under strict
legalgidelnesand resuctons, The hcense ander winchall scinons operate
1s pranted by the Federal Commumicanons Compnssion according to tederal
statutory terms ol the Commumications Asror 14 e subsequentanend
ments

Certin provisions of the Communicanions Act, the Faciliies Act of
1962, andd the Public Broadeastung Actot 1967 as amended, apply specihically
1o public broadeastmg These provisions attect pubie broadcastmg heen
sees operatons by resticting the use of lederally tunded ticihiies tor reve
nue penerang puiposes, bans oncadvertising, and Bans on endaorsement o
suppont ol candhdates lor pohucal othice

Public hroadcasting hcensees are scrutinized ngorously asrecipients of
chrect and indiect governmental ind- Many he ensees exist on the basis of
vanons stae and local stntes contaumimgavaniety ot operational responsinl
ines and epnbinons Inaddinon, publie broadeasters olen operate <
table tonndanons, endowments or corporations tor fund rnsing, program
producnon, e wlnch e subject o stae and tederal repufation s tax
exempt entines

Public broadcasung heensees also have thie tesponsibility of operanng
withun the aeas of fiee press and hiee speech proteced by the Fust Amend
ment As such they e held o the same pubhic sty and expectations as
the Lugestamd most prestigrous joumnals and networks i the country

However hurdensome or mtidatmg the complex Libynanth of st
tory ancd regalatony responsibilices of publiec broadeastng hcensees nxy be,
they e L ontwerghed by the unhimited opportunities for service 1o the
public Tustees and stanon managers must master the mtncacies ot thew
legal cncumstances and be prepared 1o seck remedy or exemption to any
local o state regulanon(s ) which mapair thes abghity to assuwie hidehty o the
pubhc tust which then broadcasimg heense represents. In no aenais the
1esponsibility ol the trustee to educate public pohicymakers more important.
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V. We Have a Fiduciary Responsibility
for Public Funds.

Public hroadoasung operatons use milhons ot dollas ot mdvadual and
porate contiibunons, and tederal, state, and local tixes Nethier poaoxd
ctiral design nor stoct operanonal procedures wall preserve the overall
Wibility of the system unless the pubhc and its representaives percene

they are peting pooxd value tor then money

ltustees are respo sihle lorassunng ontinued pablic support tor ane
chngof the public broadcsung station, and should have totlconttolover
unds and resources repardless of source, whether approprated, carmned
aven Yot state Luws, repulations and operanng pricticest ften prevent s
de such manageme it controls are necessary for usual state govermment
ations. they can senonsly hamper public broadcasting's abiliry to hune
Lethiciently and econonncally because s process and its productare so
crent om maost state services and hecause it operates within deadhine
ssures unknown m most areas ol government. 1eis often i asible 1o
vide the high quality broadeasting servic ¢ the public expects wath many
Fiee restre tons imposed by state operating, systems

While trustees of institutional hicensees may not have ultimate control
r the allocation of funds, they are nevertheless responsible for insinng,
Csuch tunds are used eftectively and ethiaently They must cemly to the
i andtoall bonders dhanthey have spentpubhic broadcastnng s wisely
Fwell

s theretore necessary that trmstees and stanon managersseck exemp
rom procedures and polices which may prevent the cost eltecnve aned

ientoperationof thertheensee Sound inane ralmanagementobapublic
adeasting staton s crncal o s credibility

Why the Principles of Editorial Integrity
in Public Broadcasting Were Developed

" the goal we seek s ananstrument for the free com-
munication of ideas m a free society”!

“An effective national educational television system
must consist in s very essence of vigorous and inde-
pendent local stations.”

as state instrumentalities, these public licensees
arewithout the protection of the First Amendment.”?

The Wingspread Conference on Editonal Integnity in Pubhic Broad
castingwasconvened sothatpablic broadoasnng stinon managers and repre
senttves of state icensee boands and commuissions could explore the First
Amcendment postiion of pubhic broadoastng licensees in the hight ot past
legaldeasions andlegishanve actions The managersand trestees also drafed
policies and practces which would help to poarantee pubhe broadcasting s
cduoral intepnty i the e

Feuonab integnny s rooted in the radimonal Amerntcan vilues ot free
dom ot specchiand o the press Tenaciously and courgeously fought lor by
Revolunonany edivors and pamphleteers these values are codified mthe First
Amcndmenttothe Consntanon: " Congress shall make no kv abndging the
ticedom ot specch on ot the press  The FastAmendmentis the “imdispen
sable hulwank of demox racy

Broade sty the twenteth centiny elecion press s the most power
fulmedimwe have fordissenimanng itormanion s powes hes imits perva
stveness and s abihity to appeal duectly thiough sight and sound o the
imtellear, and especally to the emotons, ot us audience. This enormous
power is e the hands of the Federal Commumicanons Comnussion which
hasthe nabaabony o prant o deny access tothe techmaealmeans otbroad
casting

The social worth of any broadcasung system s determined by the
honesty andhintegnty of the powertul tew who can grant or deny this access
The waters, procducers, and editors who areate the programs, which are
Dhroadcasung’s core, e subject 1o the govennng structure of the institution
which conuols the echnical means ol broadcasting

10 the Ented States, the most influenual gatekeepers are povate finan
calimteresisicensed by the Federal Commumeanons Commussion ‘The his
tory ol broadeasting mthis countiy s Ligee by the story of the gromth ot anagor
commercral enteprse

Several aliematives were avanlable in the 1920s wiren it became appar
ent that some pohaes were necessary to deal with the burgeoning broad
casting struciuee: One was never considered - an unregulated market aciv:
iy hike pubhshung: The Furopean model ofa government monopoly sas not

B
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nously considered hecause ol the Amencan tadiions o bree enterprse
vl the weakness of soc st sdealogy i s countiy: Regulanon s aecom
on Caner wais refected hecanse of the sprecte ob an Amercan menops ily
c ALK,

When Congress passedthe Radio Actat 192 Tarejed tedthe povenument
wonopoly modet tor broadcasting: adoy sed by many other Western nations
steadd, hroadeastng became aegulaed commeer pal actvay, wath prvaee
terests heensed by a tederal agency as public trustees of speahed e

wencies, and cuoped tooperate theman the “public interest conventence,

il necessity

[he system that cmerged m 1927 and that temains tochay, s nneasy
ympronise between government « ontroland ireedom obthe press hroad
wters are selected by povernment and heensed, the icensing: authionty s
dered not o censor s acompromise thatis possible only i aplorahiste
ety witli a balance among alree pant press, stiong taditons ol povate

terpise, e mdnadual reedom: Butim hoosing i system of hoensed,

nited Channels, supported by advernsimg, the Phited Staes restie teed
oo astinge Lingrely to g cdesipned o atta tthegrreatest ol
viewers of histeners

By 1934 the honted abthy ofthe commiere Ll broade asting stone e o
ovide educaonal coltural and mtormanonal programming was becom
poapparent. Ancinendment wits prog e to the Communications Act ol
At vedr, teserving 25 percent of all radio trequences lor educanonal, non
olituse The amendment was defeated bhutim 1945 the Federal Commun
Mo s Commission set aside 20 ol 100 FM channels for noncomme il
o, and i 1952 reserved 242 welevision « Bannels tor the noncommercal
tlen

Fducational msttutions and state and local governments voluntanly
aight these st noncommer vl broadeasting hcenses o enhance then
ahty 1o educate then constituencies,  legimmeate actinvaty tor them But it
15 an tony that o ranon where povernment broadeasnng haed not only
‘en repected but was anathema, govermnent s now holdhimg bnoadeast
enses And it was 1o he i source of problenms

Several structnres were selected o administen these noncommerc il
enses. inudimg state depantments of education, Jow al s hoolbhoamds, state
l|\'('|~.|'l\ oarcls, and stte agencies created spectically o bioadeasting In
e Lter case state stanates were passed 1o estal Bl and o provide adegal
imeawvork for the activines ot the heensee

As television's audiences increased, nonprohit communtty: groups
P 1O ACuUITe NORCOMMeR vl licenses, and bhegan o iroaadeast mone
neal mterest programs,

By 1967 when Congress discussed how government could support
ernative uses of broadeasting without violanng the Fust Amendment, ot
18 discussing i systemalieady in place 120 eductional television sinons
1l 268 noncommerc tal FM sdio stiions were operatng, most lie ensed to

14

cducaucnabisntutons and state and local povernments Fdue ational broad
casting was parsed o become a natonal institution

The 1907 Congresstonal debate was guided by the report of the Car
negre Commisston on Fducanonal Television ) established to “conduct a
bhroadly concenved study otnoncommercnaltelevision” and o “focusits atten
ton prancipally, although not exclusueh: on communty ouned channels
and thew services (o the general public

Hhie Camegte Comnussion admitted that its atutude toward instruc:
tional televisson, the purpose of most ot the existng stions, was ambivalent.
[t conc luded that “with minor excepuions, the otal disappearance of istruc
nonal television wounkd leave the edocational system tandamentally
undchanged

e Commission proposed anew kind of television - public television
which was to mclude “all that s of human imterest and importance which
not at the moment appropruate or avatlatde: for support by advertising, and
which s notaranged tor formal istuncnon And it proposed a new system

not parterned atter the commeetcal system o the Britsh system
on e Lapanese system of any other existing system: We have at
tempred o destgn somethimg that corresponds to American tradi
voresand Amencan goals, that cancoexstanncably with commer
cral televiston, and that together with commercild television can
mecet the hiughest needs of our socery”

o peodduce and distabunte this new television, the Comnmssion recom
mended a connected system at local statons and natnonal prodacuon cen
ters, lunded by povate and government funds distnibuted by a - lederally
hartered nonprotit, nongovernmental corporation” The questnon was how
1o expand and mprove the services of educatonal broadcasting, while the
major concernwaas how tomcrease funding, especially the government funed
g decmed necessary, without opening the door o funder control,

Gunded by the Commussion repon and prompted by President Lyndon
B Johnson, Congress passed the Public Broadeasting Act ot 1967 While Cox
pressdid notacceptallthe Conmmission’s recommendatons, itchd follow the
basic intentofthe reportby creaung the Corporation tor Public Broadcasting,
A prvate, nonprofit organizanon to receve and spend povate and tederal
hainds tor pubhic broadeastung, and waprovide anmipartial responsible buffes
trom polincal pressure,

As it had in 1927, Congress made an uneasy compromise. ft failed to
providethe stable tundimg thatwould insure eftecuve planning and insulation
hom pohucalinterterence: And the ability of the Corporation to carry out its
mandate would depend on the ability ot presidential board appointees to
tunction nonpoliticatly. With some minor changes, it is a theoretical answer
o g tundamental question that fas worked well, and that has sunvived several
senous Challenges

I he maor problems in the Commission’s report and the resulting legis-
Lion was s Ludone to deal wath the diversity of heensee strucnuares in the

19
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‘ducanonal broadcasting system: The expansion of services and proprams
aobroader andhences caststations inarole they were il equipped o play well
unding sources outside state government requiied accountng procedures
it state hicensees which they had no way o implement State and local govern
nent and insttanonal heensees had the most ditheulties

These problemswere noted ina 1980 study *which tocused ontinancial
sroblems includimg budgeting, purchasing and reporting procedues. Pei
onnel management, including classiticaton and compensation, were dilli
ult areas for many heensees Many heensees, especally istranonal ones,
vere concerned about povernance and reporting structares

1o deal with some of these problems, many states have amended the
tatutes that enable theny to hold broadcast heenses and 1o operate stations
«entucky has given s broadcastung authonty full jurischction over s person
el Oklahoma has made it a nisdemeanor pumshable by a $1,000 hine o
ne yesrimprisonment for any elected oflicial or ns or her representatve
yinfluence or direct, or attempt to influence or direct, the content of any
sogram shown on public television: A number of states have established
ongovernmental foundations to receive and disburse funds

Concluding its section on insulation rom politcal interference, the
980 study by Schenkkan said,

“The FirstAmendmentis, of course, one firm standard or criterion
of protection, in spite of the variability of interpretations given it
by the Supreme Court. Since public broadcasting is clealy not
subject to the debate about being ‘common carriers” of informa
tion, its claim and right to protections afforded by the Fnst Amendd
ment should be essentially unequivocal”

But public broadcasters, especially state government licensees, dis
wered through the court cases on the “Death of a Princess™ broadeast, that
1ese unequivocal protections were quite uncertain, and publhic broadeast
ig's freedom of editorial discretion mighit not enjoy the protection of Ameri
n wdeals of free speech and free press: Legal analysis by Nicholas P Miller,
s(q., shows public broadcastung’s First Amendment nghts to be “unclea,”
alysis “atangled web,” and the kv to be “murky ™ Further analysis demon
rtes that because of the diversity ot hcensee types and their governing
ractures, and the diversity of funding sources, incuding the government,
e independent exercise ot editorial discretion by public broadcasting pro
sstonals 1s extremely vulnerable to external pressures from individuals and
tes who perceive a vested interest

Governing boards and/or commissions of public broadcasting orgam
ions may be either iable as part ot the problem, or capable ol hemng o
agor part of the solution by insulating the broadcastng protessional from
1y undue external pressures. Board members and commissioners must be
vine of the importance oftherr funcnonalindependence and ot the dangers
vademocranc soacty of intererence wath public broadcastng's editoral
seretion

The Schenkkan study supgests a way for trustees 1o provide program
service the public perceves as credible

"I tempting o seck some kind of general document which so
detines the role of the stanon that hicensees or others i officral
positon will he discouraged trom tampering with the station’s
aotivines Nostate o mstitution can be compelled to hold such a
hicense and o pay o acoanies that they do not wish to be assoc
Ated wath, however, once the hcenses responsibiliies begin,
there are pubhc requirements and obligatons that must not be
subjected o personal prgue and whinisy One device that has
been supgested as ameans of addiessing this matter with some
respectand detimon would be tor the trustees of a licensee o
stenadocument whichwould mdicate theirunderstanding of the
orgarirzanons staas as a federal heense holder and would elibo
rate the protocols of station operanons™

Parnaipants i the Wingspread Conterence on Editonial Integrity in
Public: Broadcasting arnved at a similar conclusion after considerable
debate 7 Avthen duection, the principles and the accompanying guidelines
m this document were developed The ulimate goal of these principles
and guidelmes is 1o assist trustees of public broadcasting  licensee
stanons 1o fulfill their vital role in protecting the editonial integrity
of public broadcasting in America

1 les R Mllen Jo eval Public Television, A Program for Action The Report of the Carnegre
commustort oot L ducatnanad Televrsion Noaw Yok 1967

2 Ibnd
Y Murr e Alabama Pducational Telausion Commussion, 688 F 2d a 1041

V Ly S Ashimone Fear an the Air - Broadcasting and the First Amendment the Anatomy
of a Constitutional ¢ rises New York 1074

S Kl et al, ap cat

O RobentF Schenkkan, Carol M Thursion, ALui Shekbon Case Studies in Institutional Licensee
AManagement Washington, 1980

1 Procecdings of the Wingspread Conference on Fditorial Integrity in Public Broadcasting
Sonthern Educanonal Commumications Assoc anion, € olombia, S C, 1985
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Iowa Public Television Policies

Secticn - Programming

Policy # 2.0

Policy Name Programming Pol:icv

2.1.1 It is the responsibility of the Iowa Public Broadcasting
Board to set broad programming objectives and policy
guidelines for lowa Public Television. The Executive
Director and his/her designees will have the responsibility
for programming decisions, as well as for conformance with
the programming policies of the Board. The following will
be Iowa Public Telewvisicn's programming policies:

General Programming

'

a

AsS the public television service for Iowa, lowa Publi

Te evision has the unlque potential ¢f a mass medium whose
programming 1S not limited by a need to compete for maximum
audiences. Iowa Fublic Televisior may broadcast special
programs and events wh ich may ctherwise be urpavailable to

the lowa televisican audience. Innovation in programming may
occasionally raise gquestions of taste and propriety. Iowa
Public Television will exercise care to ensure that programs
dealing with sensitive or controversial themes reflect an
integrity of purpose, without blatant disregard fcr the tastes
and mores of the people cf Iowa. Iowa Public Television will
give Iowa television audiences the opportunity to see
significant programs and series c¢f national interest. One

c? Iowa Public Television's aims should be to reach many
irfferent aud.ences Its programming should attempt to
broaden the experiences anc horizons cf all viewers
thrcughout i1ts broadcast area.

)

Education and

fia

ON(

cational and ino - 1ng shall be a

nificant focus 1ir \ Iowa Public Television.

gramming shall i ] accomplishment of the

ucational objectit r beth in in-schocl use
for general k i1zens of all ages.

3 QL vy b

P oUWyt
[eV &

Ilcwa Public Television will provide the leadership in the
development and utilizaticn of instructional/educational
telecommunications through state-~-of-the-art technology and
cpen-circult broadcasting. It wxll provide educational
opporsunities for cit:izens cf all ages and diverse academic
backgrounds, 1in fo tional settings and for

€ ~ b - - .
informal participa

continued --
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[owa Public Television Policies

Section - Prograaming

Policy # 2.1

e e —

Policy Name (Programming Policy - continued)

Special Audiences

Iowa Public Television has a recponsibility to give special
consideration in 1ts program planning to smaller groups,
ethnic minorities, and other special audiences. Iowa
Public Television should also serve its minority audiences
through the presentaticn of a wide variety of subjects and
viewpoints within a regular schedule of public affairs

and entertainment programming.

In the presentation ! arrs programming, Iowa
Public Television sh : maximum cbjectivity and
fairness. Iowa Public ) should strive for a
better informed citizenry tate of Iowa, through
the presentation cf 1mportant and significant 1issues.
Iowa Public Television should rct avoid issues of controversy,
but in presenting such topics must provide a fair and
balaanced program schedule to provicde that the views o?f
the citizenry are adequately represented. Iowa Public
Television will not broadcast coantroversial programming
where the underwriter or special interest groups have
content control of the material used.
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that are responsive TO the needs

public participation should be encour aged th'ough

¢ advisory commitiees, an active Fr:ends organizat
solicitaticn of public comments on programming.

the process c? program development and scheduling, due
nsideration will be given to all suggestions SO obtained,
th management making the determiration as to the
propriateness ©f such proposals.
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ECRETARIAT

FEDERAL ELECTION COMMISSION Fes (3 | 33PN '97

SENSITIVE

Washington, DC 20463

MEMORANDUM

February 18, 1997
The Commission

[.awrence M. Noble
General Counsel

L.ois G. Lerner
Associate General Counsel

F. Andrew Turley @

Supervisory Attornev, CED

SUBJECT: MUR 4592
Waiver of Confidentiality: lowa Public Television

I. BACKGROUND

Respondent lowa Public Television submitted its response to the complaint
filed in MUR 4592 on January 21, 1997. As part of that response, respondent’s
counsel specificallv requested that this matter not be kept confidential, but that it
be opened to the public. lowa Public Television is the sole respondent in this
matter.

In submitting this waiver, lowa Public Television has requested that the
Commission not apply the confidentiality provision of 2 US.C. & 437(g)(a)(12)(A)
This section provides that the Commission shall not make public any notification
or investigation without written consent of the person receiving the notification
or the person with respect to whom the investigation is made. By its terms, it does
not impose any attirmative duty upon the Commission to publicize the matter at
this time. Counsel has advised us that his client wishes to be tree to discuss the
complaint and 1ts response publicly without violating any provisions of the
Federal Election Campaign Act. The substance of the complainant’s allegations
have already been the subject of a lawsuit filed in the U.S. District Court tor the
Southern District of lowa [Marcus v. lowa Public Television, No. 4-96-CV-R069()




(5.D. lowa October 9, 1996]. Appeal by complainants of an adverse ruling at the
trial level is presently pending before the 8th Circuit Court of Appeals.

The contidentiality provision is primarily designed to protect the
respondent. Since there is only one respondent in this matter, respondent’s
proposed waiver of this provision will not adversely affect any other party. It will
also permit the Commission to respond to any requests for information it may
receive. We propose that such requests for information be subject to the following
considerations  tirst, thev must be in writing: and second, they would be
considered by the Commission subject to the provisions of the Freedom of
Information Act, Government in the Sunshine Act, and all relevant privileges
which would limit or preclude the release of such requested information.

II. RECOMMENDATION
Authorize issuance of an appropriate letter to the respondent.

Attachment
Answer (MUR 4592) (w/o atchs)




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Iowa Public Television - Waiver of
Confidentiality.

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the FPederal Election
Commission, do hereby certify that on February 24, 1997, the
Commission decided by a vote cof 5-0 to authorize issuance of an
appropriate letter to the respondent, as recommended in the
General Counsel's Memorandum dated February 18, 1997.

Commissioners Aikens, Elliott, McDonald, McGarry, and
Thomas voted affirmatively for the decision.

Attest:

rjorie W. Emmons

Secr ry of the Commission

Received in the Secretariat: Tues., Feb. 18, 1997
Circulated to the Commission: Tues., Feb. 18, 1997
Deadline for vote: Fri.; Feb. 21, 1997

bijr
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FEDERAL ELECTION COMMISSION

WASHINGTON D C 20463

February 24, 1997

Richard D. Marks, Esquire

Dow Lohnes & Albertson, PLI.C
1200 New Hampshire Ave, N-W.
Washington, DC 20036-6802

MUR 4592
Dear Mr. Marks:
This is in response to your request, contained in your response to the above-
captioned Matter Under Review (MUR), that your client, lowa Public Television, waives
its right that this matter be kept confidential under 2 U.S.C. §§ 437g(a)(4)(B) and

437g(a)(12)(A). The Federal Election Commission hereby acknowledges this waiver.

The Commission will consider requests for information it may receive on this

matter subject to the following considerations. First, such requests must be in writing.
Second, such requests will be considered by the Commission subject to the provisions of
the Freedom of Information Act (5 US.C. § 552, et seq.), Government In the Sunshine
Act (5 US.C. § 552b et seq.), and all applicable privileges which may limit or preclude
the release of the requested information.

Many thanks for your consideration. Please feel free to contact me or Ms. Alva
Smith at (202) 219-3690 if we can be of any further assistance.

Very truly vours,

o AT, et
F. Andrew Turley
Supervisory Attorney
Central Enforcement Docket




BEFORE THE FEDERAL ELECTION COMMISSION

AGENDA DOCUMENT NO. X98-13

In the Matter of

CASE CLOSURES UNDER
ENFORCEMENT PRIORITY

GENERAL COUNSEL’'S REPORT

INTRODUCTION.

The cases listed below have been identified as either stale or of low

priority based upon evaluation under the Enforcement Priority System

(EPS). This report is submitted to recommend that the Commission no

longer pursue these cases.

CASES RECOMMENDED FOR CLOSURE.

A. Cases Not Warranting Further Action Relative to Other Cases
Pending Before the Commission

EPS was created to identify pending cases which, due to the length of their
pendency 1n inactive status or the lower prnonty of the issues raised in the
matters relative tc others presently pending before the Commuission, do not
warrant further expenditure of resources Central Enforcement Docket (CED)
evaluates each incomung matter using Commussion-approved criteria which
results in a numerical rating of each case

Closing cases permuts the

Commmussion to focus its limited resources on more important cases presently




pending before it. Based upon this review, we have identified 16 cases that do
not warrant further action relative to other pending matters.! The attachment to
this report contains summaries of each case, the EPS rating, and the factors
leading to assignment of a low priority and recommendation not to further
pursue the matter.
B. Stale Cases

Effective enforcement relies upon the timely pursuit of complaints and
referrals to ensure compliance with the law. Investigations concerning activity more
remote in ime usually require a greater commitment of resources, primarily due to
the fact that the evidence of such activity becomes more difficult to develop as it
ages Focusing investigative efforts on more recent and more significant activity
also has a more positive effect on the electoral process and the regulated
community. In recognition of thus fact, EPS provides us with the means to identify

those cases which remained

unassigned for a significant period due to a l;ck of staff resources for effective

investigation. The utility of commencaing an investigation declines as these cases
age, untl they reach a point when activation of a case would not be an efficient use

of the Commuission’s resources

' These cases are MUR 4631 (Perot/M.Clurr) MUR 4661 (Cox and Ampiicon. Inc), MUR 4667 (Specter &
Greermuoad ). MUR 4668 (Schakawsky for Congrras). MUR $672 (Frends of ohn OToole), MUR 4673 (Papan for
Assembly). MUR 4676 (\Varren County Demacvan. Commttee). MUR 4677 (Patnck Kennedy). MUR 4681 (Jack
Block). MUR 4683 (Janice Schakousky for Congress). MUR 4684 (Spartanturg County Republicans), MUR 4694
(lan Schakousky for Congress). MUR 4695 (Schakmusky for Comgress). MUR 469 (Jamiar Schakoursky  for
Congress). MUR 4703 (Dumont Institute / Rodert M Gee), and Pre-MUR 356 (Pritzker for Congrrss)




We have identified  cases which have remained on the Central
Enforcement Docket for a sufficient perniod of time to render them stale. We
recommend 27 of these cases be closed * Nine ot these cases were part of the so-
called “Major 96" cases that have not been able to be activated due to a lack of
resources to effectively pursue them in a timely fashion * Since the time period

rendering them stale has now passed, we recommend their closure at this time.

We recommend that the Comrmussion exercise its prosecutorial discretion and

direct closure of the cases listed below, effecive February 24, 1998. Closing

' These cases are MUR 4350 (ReyuMicwn Party o/ Ainacsotd). MUR 4355 (Agqua-Leio v indust -s, Inc ), MUR
4372 (Nebraska Democratic Party). MUR 4384 (Amrn.ans kv Term Limies), NMUR 472 (Commuttec to Elect
Winston) MUR 4483 (Nebrasia Demnvah, Satr Contral Committer) MUR 4504 (NH Democratic State Party
Commtter). MUR 4507 (People for Bosctrunt:z) MUR 4509 (Wriistone for Senate) MUR 4565 (Bel! for Congress),
MUR 4570 (Congressuomen Andrea Seastrand) MUR 4571 (Svivert por Congress Commuttee). MUR 4572 (Fnends
o/ D1k B Durtun), MUR 45735 (Dana Coryngton) MUR 4585 (Hughes for Congress Commuttee). MUR 4589
{Congrrssman Bart Gerdon). MUR 4592 (louw Pubii. Telrraswon) MUR 4593 (Public interest Institute), MUR 4599
(Brur I Hapwnountz). MUR 4601 (Chan taus Nation of Ohiahoma). MUR 4602 (AWTFSE-TV Channel 3), MUR 4604
(Dana Corrngton), MUR 4605 (Chrshan Coalitum). Pre-MUR Mo (Coalition of Politically Active Chnstians), RAD
SONF-09 (O Sullivan for Congress). RAD S6L-12 (Aitsha Demavvutic Party). and RAD 97NF-02 (Zien for
Congress)

‘ These cases are. MUR 4350 (Republican Party of Ainnesota). MUR 4372 (Nebraska Democratic Party). MUR
439 (Amrncans for Term Limits). MUR K72 (Commutter to Elect Wvinston) MUR 3483 (MNetraska Democratic
State Central Commuttee), MUR 4504 (NH Demavratic State Party Commuttec) MUR 4507 (People for Bosciruntz),
MUR 4509 (Wclistone for Senate). and MUR 4565 (Bell kor Congress)




these cases as of this date will permut CED and the Legal Review Team the

necessary time to prepare closing letters and case files for the public record.

11I. RECOMMENDATIONS.

A Decline to open a MUR, ciose the file effective February 24, 1998, and
approve the appropriate letters in the following matters:

1. RAD 96NF-09 3. RAD 97NF-02
2. RAD96L-12 4 Pre-MUR 346

5. Pre-MUR 356

B. Take no action, close the file effective March 2, 1998, and approve the

appropriate letters in the following matters:

1
2
3
4
5
6
7
8
9

— et d
g — O

—
‘>

MUR 4350
MUR 4355
MUR 4372
MUR 4394
MUR #472
MUR 83
MUR 4504
MUR 4507
MUR 4509
MUR 1565
MUR 4570
MUR 4571
MUR 4572

14.

15
16
17
18
19
20
21
2

RE)
24
a3

26

MUR 4575
MUR 4585
MUR 4589
MUR 4592
MUR 4593
MUR 4599
MUR 4601
MUR 4602
MUR 4604

MUR 4605
MUR 4631

MUR 4661

MUR 4667

27. MUR 4668
.MUR 4672
- MUR 4673
. MUR 4676
. MUR 4677
2. MUR 4681
. MUR 4683
. MUR 4684

MUR 4694

-MUR 4695
7. MUR 4696
-MUR 4703

. F¥

-

Lawrence M. Noble
General Counsel




FEDERAL ELECTION COMMISSION
Washington DC 20463

MEMORANDUM

TO LAWRENCE M NOBLE
GENERAL COUNSEL

FROM MARJORIE W EMMONSI/LISA R DAVI&@P
COMMISSION SECRETARY

DATE FEBRUARY 19 1998

SUBJECT Case Closures Under Enforcement Pnonty. General
Counsel s Report dated February 11, 1998

The above-captioned document was circulated to the Commission

on Thursday, February 12, 1998

Objection(s) have been received from the Commissioner(s) as

indicated by the name(s) checked below

Commissioner Atkens
Commussioner Eliott
Commussioner McDonald
Commussioner McGarry

Commissioner Thomas

This matter will be placed on the meeting agenda for

Tuesday, February 24, 1998

Please notify us who wiil represent your Division before the Commussion on this
matter

AGENDA DOCUMENT NO. X98-13




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
Agenda Document
Case Closures Under No. X98-13
Enforcement Priority

CERTIFICATION

-~

I, Marjorie W. Emmons, recording secretary for

the Federal Election Commission executive session on
February 24, 1998, do hereby certify that the Commission
took the following actions with respect to Agenda

Document No. X98-13:

Failed in a vote of 3-2 to pass a motion

to approve the General Counsel's
recommendations, subject to amendment of
the closing date in recommendation A to
read March 2, 1998, and subject to deletion
of those cases listed in footnote 4 on

Page 3 of the staff report.

Commissioners McDonald, McGarry, and Thomas
voted affirmatively for the motion.
Commissioners Aikens and Elliott dissented.

Decided by a vote cf 5-0 to

A. Decline to open a MUR, close the file
effective March 2, 1958, and approve
the appropriate letters in the
following matters:

RAD S6NF-06S ; Pre-MUR 346

2 RAD Sé6L-12 . Pre-MUR 356
2 . RAD 97NF-02

(continued)




Federal Election Commission Page 2
Certification: Agenda Document No. X98-13
February 24, 1998

Take no action, close the file
effective March 2, 1998, and approve
the appropriate letters in the
following matters:

4350 20. 4601
4355 21. 4602
4372 22~ 4604
4394 %35 4605
4472 24. 4631
4483 25. 4661
4504 26. 4667
4507 27. 4668
4509 28. 4672
4565 25 . 4673
4570 20.. 4676
4571 S 4677
4572 . 8 4681
4575 335 4683
4585 34. 4684
4589 35 4694
4592 36. 4695
4593 37. 4696
4599 38. 4703

WONOWULd WN

Commissioners Aikens, Elliott,
McDonald, McGarry, and Thomas voted
affirmatively for the decision.

Attest:

ﬂﬁm«cfl/é]@u«/

Marjorie W. Emmons
Secretary of the Commission




FEDERAL ELECTION COMMISSION

March 2, 1998

CERTIFIED MAIL
RETURN RECFEIPT REQUESTED

Mr Jav B Marcus. Esquire
Marcus & Thompson

51 West Washington. Suite 201
Fairfield. IA 52556

RE MUR 4592
Dear Mr Marcus

On December 9. 1996 the Federal Election Commission received vour complaint
alleging centain violations of the Federal Election Campaign Act of 1971, as amended ("the
Act’)

After considenng the circumstances of this matter. the Commission exercised its
prosecutonal discretion to take no action in the matter  This case was evaluated objectively
relative 10 other matters on the Commussion’s docket  In hght of the information on the record.
the relative significance of the case. and the amount of time that has elapsed. the Commission
determined to close 1ts file in this matter on March 2. 1998  This matter will become part of
the pubhic record within 30 davs

The Act allows a complainant to seek judicial review of the Commission's dismissal of
thisaction See 2 USC ¢ 437(gxan8)

Sincerely.

A

I Andrew Tufley
Supenison Attorney
Central Enforcement Docket




FEDERAL ELECTION COMMISSION

W ASHISCTEIN (16 Sia
March 2. 1998

Mr. Richard D Marks. Fsquire

Dow. Lohnes & Alberton

1200 New Hampshire Ave . N W Suite 800
Washington, D C 20036-6802

RE MUR 4592
lowa Pubhic Television

Dear Mr Marks

On December 11, 1996, the Federal Election Commission notified vour client of a
complaint alleging centain violations of the Federal Election Campaign Act of 1971 as
amended A copy of the complaint was enclosed with that notification

After considenng the circumstances of this matter. the Commission exercised 1ts
prosecutonial discretion to take no action against vour chent  This case was evaluated
objectively relative to other matiers on the Commission’s docket  In hght of the information
on the record. the relative sigmificance of the case. and the amount of ume that has elapsed. the
Commssion determined to close its file 1n the matter on March 2. 1998

The confidentiality provisions of 2 U7 S C ¥ 437gan 12) no longer apply and this matter
1s now public In addition. although the complete file must be placed on the public record
within 30 davs, this could occur at any iime following certification of the Commission’s vote
If vou wish to submit anv factual or legal matenals 1o appear on the public record. please do <o
as soon as possible  While the file may be placed on the public record prior to receipt of vour
additional matenals, any permissible submissions will be added to the public record when
recenved

11 vou have anv questions, please contact Alva b Smath on our toll-tree telephone
number. (8001 424-9530  Our local telephone number iv 0 2021 694- 1650

Sincerely .

SRS —
I

— l/g /! /

I Andrew Turle
Supenvison Attorney
Central | ntorcement Docket
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