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December 3, 1996

Federal Election Commission C-1
999 "E" Street, N.W. PIN1K ~ -

Washington, D.C. 20463

Re: Complaint Agtainst Iowa Public Television

Ladies & Gentlemen:

This will constitute a complaint against Iowa Public Television (IPTV) by the
undersigned Jay B. Marcus.

IPTV is a public television broadcaster located at 6450 Corporate Drive, Johnston,
Iowa, 50 13 1. The complaint is for violation of CFR § 110. 13(c), requiring broadcasters

N, ~who stage debates to use "pre-e stabIi shed objective criteria" to determine which
candidates may participate.

IPTV sponsored five debates which were aired on its Iowa Press Show on
consecutive Sundays, beginning September 22, 1996, and ending Sunday, October 20,
1996. One taped copy of the debate of September 22 between Congressman Latham and
his challenger MacDonald Smith is enclosed. This same format applied to all five
debates. Six third party candidates for U.S. Congress asked to be in these five debates,
but their request was denied. The candidates are Jay B. Marcus, Edward T. Rusk, Peter
Lamoureux. Miichael Dimick, Michael Cuddehe, and Rogers Badgett.

The exclusion of third party candidates by IPTV is the subject of a lawsuit by
these plaintiff candidates for federal office. That case, however, only challenges the right
of IPTV to exclude the candidates based on a denial of First and Fourteenth Amendment
rights under the United States Constitution. A copy of the decision of the trial court and a
decision of the 8th Circuit Court of Appeals on plaintiffs' Emergency Motion for an
Injunction During the Pendency of an Appeal are enclosed (see the addendum to the
Brief. three copies are enclosed).

One of the important issues at the trial was whether the programs at issue were
debates. The defendants argued they' were just part of the regular weekly Iowa Press
news showvs and that debates hiave formal requirements as, for example, set time limits for
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answers or rebuttals and an agreement with the candidates on the structure. The judge
and the jury rejected defendants' arguments, and on October 3, 1996, the jury found the
programs at issue were debates, and the judge agreed. The judge's October 9, 1996
decision begins at page I of the Addendum. The ruling on debates appears at page 5 of
the Addendum.

The judge and jury properly decided this issue. These debates need not have been
inserted into the regular Iowa Press shows (otherwise, what is in substance a debate could
be transformed by the process of inserting it into a regularly scheduled program that is
typically not a debate, and the show's label would dictate the result). Moreover, the
testimony of plaintiffs' expert witness (professor of political science Mack Shelley of
Iowa State University) made it clear that political debates take a variety of forms ranin
from formal Lincoln/Douglas type debates to the Oprah style town hall debates used in
the last two presidential elections (see pages I11- 12 and 19-2 1 of the Brief). IPTV knew
of the necessity to use objective criteria, knew the Programs were debates, and
intentionally used subjective criteria for selecting candidates in violation of the law.

While [PTV may argue that it did not intend these programs to be debates, it is
important to note that there were three debates still remaining to be held on October 3
when the judge and jury made it clear that the programs were debates (the judge orally
agreed with the jury on October 3 and furnished his opinion on October 9, when two
debates still remained to be held). And IPTV's representatives had previously admite
that the criteria for the selection of candidates was not objective, but was, as IPTV's
director stated, "extraordinarily subjective." Moreover, defendants had been made aware
by the undersigned in my letter of September 6, 1996, of the requirements of CFR §
110. 13(c) (pre-establi1shed, objective criteria for candidate selection for debates) and,
therefore, knowingly violated Federal law (see my letter to IPTV of September 6 and
September 12, 1996).

Whlile a public broadcaster may not have to include third party candidates under
some circumstances based on the First Amendment claims (the matter is on appeal), the
failure of IPTV to use objective criteria is. of course, a separate matter.

In this regard, Mlichael Newell, the producer of the IPTV programs at issue,
testified that the decision about which candidates to invite was "subjective." As can be
seen from the enclosed portions of the Brief (pages 215 -3 1), Newell made his decision
based in large measure on which candidates had, in Newell's opinion, a realistic chance
of winning or being news at the Iowa Press table. Dan Miller. the programming director
of IPTV who affirmned Newell's decision, testified that a decision about who to invite was
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based on who was "newsworthy" enough to be in the debates, and that such a decision
was "extraordinarily subjective" (see page 22 of Miller's deposition transcript).

On July 14, 1996, 1 wrote to Mr. Newell and asked him for the criteria for my
inclusion in a debate involving the Republican and Democratic candidates in the Third
District Congressional race (see the enclosed letter). Mr. Newell did not respond to that
letter or to several follow-up calls that I made, as he admitted at trial (see the Brief, page
5). In addition, on Setmr 6, 1996, 1 wrote to Mr. Miller, and informed him of the
Code of Federal Regulations requiring that debates be based on objective criteria (see the
enclosed letter). Again, Mr. Miller never provided me with any objective criteria, and in
his later deposition testimony, he said that the criteria for being included was

- "extraordinarily subjective." At no time did anyone at IPTV attempt to develop objective
- criteria.

Rather than develop objective criteria, IPTV used admittedly subjective criteria
and stated in Mr. Miller's September 10, 1996 response to my September 6 letter, that if I
succeeded in having a judge order my inclusion in the debates, IiPTV would cancel the
debates rather than include me (see the enclosed September 10, 1996 letter from Miller to
me).

Because of the nature of this matter, and the extensive testimony that has occurred,
I hereby request an opportunity to respond to any materials provided to you by ITV, and
to be informed of matters as they continue. I agree to keep any further information
provided to you in confidence during the pendency* of this matter, unless, of course, that
information is already public by Nirtue of the lawsuit.

Very-ftuly yours,

JayvB. Marcus

Subscnibed to and sworn before me this 3rd dav of December, 1996.

taPublic in and for te S of Iowa.
JBM chh

-f~ * V Kyc v I;:6
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1 Sepembe 6, 1996

I By FAX 515-281-661.1

I The Honorable Terry Branstad
Governor, State of IowaI State Capitol Building
Des Moines, Iowa 50309

I BY FAX 515-242-4113

I Iowa Public Television
Public Television Center
6450 Corporate Drive
Johnston, Iowa 50131

Attm: Betty Jean Fergerson and Daniel K. Miller

Ladies and Gentlemen:

* As you may know, I am a candidate for U.S. Representative in Iowa's third

Congessional district. My law firm also acts as counsel to the Natural Law Party of the
United States and the Natural Law Party of Iowa.

UIPTV is a state agency. As aresult. under the recent decisio foresandlthe
Peo~Ie v. The Arkanas Educational Television Comm11ission. 1996 U.S. App. LEXUS
221152 (8th Cir.), a legally qualified candidate under stat law cannot be excluded from a

debate. The exclusion violates the First Amendment, as made applicable to the states

through the Due Process Clause of the Fourteeth Amendment

in view of the recent decision, demd is hereby made tha the joint aprances
(the equivalent of debates) on Iowa Press between only the Republican and Democratic
candidates for U.S. Representatie -scheduled to begin Spebr219969 liniediaely

be chned to include all qualiied third party candidates. The same demand is made

with respect to any futur debates for the U.S. Senat seat now held by Mr. Harkin

ADuIT?
3 0
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In addition, IPTV, in its Program Guide for September,, 1996, descibes the neW

season on Iowa Press as featingns "co-appearances by the major -candidate sekg to

repesntIowa's five congressional districts" (mhssadded). Republican and

Democratic party candidates may be "major party candidates" but this is different froam

I calling them the major candidates. Characterizing these candidates in this way is a form

of state discrimination agains third party and independent candidates. AcCordingly,,

I demand is also made that you immnediately correct this characterization concerning the

5 viability of candidates made more than two months in advance of the election. As stated

in the E~kicase, whether a candidate is viable is a judgment to be made by the people

of the State of Iowa, not by those who are deemed officials of government in charge of

the channels of communication.

I The life of a third parry candidate is a constant battle trying to overcome the many

obstacles preventing our voices from being heard. Elections should be a time for hearing

I new ideas, yet only the ideas of two parties are presented. And these two parties largely

present what is already popular (and, therefore, calculcated to win votes) as measured by

their polls and focus groups. I have, for example, been excluded from a debate sponsored

3 by The Oskaloosa Herald, and another by KMNA radio, both of which only wanted the

Republican and Democratic candidates to participate in the interests of giving all

* available time to those candidates. In addition. a state supported youth or violence

* program (Young House family Services in Burlington) made its facilities available to

Democrat Leonard Boswell on a few hours notice, but they refuse to make the facilities

javailable to me. And of course, newspapers typically report every., hiccup by the major

- party candidates, but often treat third party candidates as if they don't exist Still, while

-- newspaper and certain media may decide who they want to cover under different legal

requirements, state controlled agencies cannot.

In the past, you have scheduled Congressional debates between the major parties

whie relegating the third party and independent candidates to appearances at the tall end

of the campaign, when there is virtually no time for our appearances to gpin support for

* our candidacies. And segregating the minority candidates for Congress is much like the

- situation in education that existed before Brown v. Board of Educton. That case told us

40 years ago that the concept of "separate but equal" mgnalizes the minorities and cast

Ms asifro ntepbi eye.

Sometimes it is difficult to see things from a minority p rspectiY, but it should be

obvious that times have changed. According to a recent poll 63% of Americans now

9 r- I"!
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favor the emergence of a third party. and another poll of the chairmen of Politicalscee

deatments says that four candidates can readily be accomnmodatd in a debate founat.

I suspect from my conversation with Mike Newell that you intend to distingush

the situation in Iowa from Arkansas and avoid compliance with the 8th Circuit decision.

You will not be successful. I suspect that the real question will be, whether, after a court

rules on this issue, you will cancel the joint appearanes or let Iowans hear us in a give

and take with the Republican and Democratic party candidates. If you review your tapes

you will see that when NLP candidates appeared in 1994 along with the major party

candidates (i.e., the attorney general and secretary of agriculture appearances), we did

fine; no one was embarassed by us, and we made a sigiicant contribution to voter

education.

I have already been told that as a third parry candidate for U.S. Representative I

will be scheduled for a "meet the candidate"" session, rather than included in the joint

appearance scheduled for October 6. Accordingly, I will commence an action in the U.S.

District Court as soon as possible on behalf of myself and my clients. I believe you are

also required as a broadcaster to comply with 11 C.F.R. § 110. 13 (c) requiting debate

sponsors to use "pre -established objective criteria" for the selection of candidates. This

will also prompt my complaint to the Federal Election Commission for failure to have

pre-established objective criteria other than major party affiliation.

Very truly yours,

Jay B. Marcus

JBM.'re p t~lt
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1 Se dpebe 12, 19976

Daniel K. Miller, Director
*Programinfg & Production
5Iowa Public Television

P. 0. Box 6450

EJohnston,L1A 50131-6450

Dear Mr. Miller.

* Thank you for your letter of September 10, 1996. Certainly, I don't intend to

Sundermine anyone's journalistic judgement about who to cover in the news, but even if

this were an issue of news coverage, I would hope that journalists would be mindful of

*hle fact that minority voices help educate the public, and historically have been

Uresponsible for many of our greatest reforms, including the abolition of slavery, equal

rights for men and women,. and the abolition of child labor. The issue at stake, however,

qis not journalistic judgement concerning a news event. This is not simply a matter of

reporting the news, but an arm of the state government making the news and sponsoring a

*debate.

As for your statement that if [PTV was forced to include me in the Iowa Press

Show, it would cancel the appearances on the program I would urge you to reconsider in

the interest of voter education and also in the interst of not taigwhat I believe would

be oppressive action against third party candidates and the voters of Iowa. First, you

would be sending an nmsable message that third party candidates are so unworthy of

inclusion in your debate that you would rather cancel the debate (and deny the public any

voter education) than go forward. I also believe such action would not be in accordance

with your mandate under the law to provide euainltelevision.

On another matter, you have indicated that I am trying to force EMT to confer on

my campaign a degre of newsworthiness and public interest that is not wamrnted. This

suggests you have thoroughly evaluated my candidacy, which I suspect is not the case.

If, hoeeyuhv e rtrafrteslcino addtst peri h eae

!ould like to know. I did refer in my letter to the federal law requiring debate sponsors

0 AOIITTC 104 NgW YORKi. CALIFORNIA AND HAWAII 00'i.V 1.J I
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September 12, 1996

to have epreestablished objective criteria for the inclusion of candidatS, and I would

reconsider & complaint to the FEC based on your response to this letter. For your

* ifomaton Iam enclosing a copy of the relevant section of the federal regulations.

ITheme is a recent amendment that makes the provisions applicable to cable television as

well as broadcasters and bona fide newspapers.

I I do hope that in the course of this dispute, you wil appreciate that I have great

*respect for Iowa Public Television, and its educational programming, but this cirent

*issue is one where I disagree with your conclusions, and I believe the U.S. Constitution is

on my side.

I - Finally, my request for inclusion in the debates was not intended to be simply

limnited to my candidacy. I am hereby requesting inclusion on behalf of the following

INLP candidates for federal office: Michael Cuddehe, Michael Dimick, Peter

~ Lamoureaux, Rogers Badgett and Fred Gratzon.

I I will assume that all of us are being denied inclusion in the debates.

* Finally, tomorrow or Monday, I wil file my complaint, motion for Wnunction, and

' supporting~ papers. I would appreciate hearing who your counsel is so I may discuss with

him certain prelimninary matters regarding the court activities.

Cordially

IBM:chh
Encl-

r',t)'-U.
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PROCEEDINGS
DANIEL K. MILLER.
caled as a w~ness by the Plaintiffs, being first
duly swor by the Certffed Shorthand Reporter. was
examnined and testified as follows:
MR. SHERINIAN: First of all, I need to
enter vito a stipulation with counsel. Counsel.
can we have the same stmulalon that we hadin e

preceding depositon of Mr. Newell'
MR. MARKS: Mark, just recite to. I thInK
that's fine. Which stipulation are you talking
about!
MR. SHERINIAN: Well. first of all, the
stipulation that this deposition is being taken
pursuant to the Federal Rules of CMI Procedure.
that all objections. except as to the form Of the
question and responsiveness of the answer, are
reserved until time of trial. AlN defect in the
notice of deposition are waived.
MR. MARKS: Yes.
DIRECT EXAMINATION
BY MR. SHERINIAN:
0. Mr. Miller, would you give your full name
and address for the record, please?
A. Daniel K. Miller.

5
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(7) dWOSIuOtt about both In one

(6) C). Why did.- Srk@ that.
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(10) to OEVY ilude the Democratc and 11 W

(12) A. "SOS goeproducor of toashow. It Ish
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J221 Of because I don't rormember. I men. I Io6' no

(23) when the tiyttitlaf weftI am not Sure hecause1

(24) wasn't privy to that part. I wasn1't prIvy 6 his

(25) 01716WbIS. I can't answer whther I affIrmed It

prior to of coritamporaneB.wIth 0=001

(31. 0. wvry dd YOU sfnii rb do00151tI 10 onl1y

(4O .wncude tre DemoeiOcTC anRO MPubloal' caikdIaSS

(5'. tr-6 I o" PtM5 show'

is) A. The Progrum to mg. as the program -o ah

(71 director, Is a news programn. As such, ktae~ h

(U) most newSWOfU1y. In this ase, to your question.

()candidates, to he"eonk program"i "sgu. where

A.1,C) reporter canl pursue lines of newe iMqwtl. It

(, I seams to me that the candidW tha wimte chosent

to2 rpeS among the candidates tha are om the ballot

(1.31 in this state have the most ne~wswoth af"gfS

("1S Th.Ars the Shot 8ftml
{,& :. D you 014ve "ll specific definntiOn of

( m6 nwSworoinssI?
(.1-11 i~ers alot tha 0"
(~6)aasensiient which le extT3ondlIMMrY subjectIve.

('9 one, give M~e ebee ynoosiOat yu

(20) 0e1fifflOfl Of ,iew3wothlflsS
(2)A. As It applies tothis matter,

(22) newuworthinfeas has a nurnbel Of alfie~t - thl .
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(24) the reg ion tat Wts rmmning furl Rie

(25-b statewide campaign- for eample, is it active 0

(7)

(40)
(15)
(121

(13)

(101
(210
(121

(3
;14
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exposure to eletwva offle? Are they aaaldfl1 ma
office gtuay to be elected to It or do may10 aY

that they ane seeiing It to bring Ideas kit the
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SUMMARY OF THE CASE AND REOUEST FOR ORAL ARGUMENT

This case is about whether the State, acting in the capacity of a television

broadcaster, may discretionarily pick and choose which qualified candidates for Congress

will be permitted to participate in public forum candidate debates sponsored and

broadcast by the State. Appellants contend that by doing so, and excluding the appellant

candidates from the Iowa Press debates at issue, the State of Iowa violated appellants'

rights under the First and Fourteenth Amendments to the United States Constitution.

The District Court found that the State has a compelling interest in excluding from

its broadcasts candidates deemed not "lnewsworthy" by the State' s journalists. Appellants

contend that newsworthiness is not a constitutionally permissible standard determining

who shall be granted access to a limited public forum, such as the debates at issue here,

and that even if newsworthiness were a proper standard, the evidence adduced at trial

makes it plain that in the case of the appellant candidates, the State's decision makers

based their decision largely on an evaluation of whether they had a reasonable chance of

winning the election. Under the controlling case law of this circuit, such considerations

are constitutionally unacceptable. Further, the State interests identified below are not

unrelated to the suppression of speech and the means adopted to achieve them are content

based, in direct contravention of appellants' First Amendment rights.

Appellants hereby request oral argument which is necessary due to the important

constitutional rights at stake and the variety of legal and factual issues involved.
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L. PRELUMNARY STATEMENT

Plaintiffs' (Appellants herein) Complaint alleges that defendants proposed to

violate their rights under the First and Fourteenth Amendments to the U.S. Constitution

by excluding the third party plaintiff candidates from debates sponsored by defendant

IPTV, an agency of the State of Iowa. The plaintiffs brought this action seeking

declaratory relief and a preliminary and permanent injunction on September 13, 1996.

The five debates have now been held by the defendants without the participation of the

plaintiff candidates.

Jurisdiction in the District Court was founded on the existence of a federal

question arising under the First and Fourteenth Amendments to the U.S. Constitution and

under 28 U.S.C. § 1331 (district courts have origia jurisdiction of civil actions under the

Constitution and laws of the United States), 28 U.S.C. § 1343 (district courts have

original jurisdiction to redress a deprivation of rights under color of state law or any right

or privilege under the U.S. Constitution), 28 U.S.C. § 2201 (providing tha in a case

within its Jurisdiction, the district court may declare the rights and other legal relations of

any interested party), 28 U.S.C. § 2202 (district court may grant necessary or proper

relief based on a declaratory judgment), and 42 U.S. C. § 1983 (authorizing a civil action

for deprivation of rights under color of any statute).

The basis for jurisdiction in the Court of Appeals is 28 U.S.C. § 1291, granting the

courts of appeals jurisdiction from all final decisions of the district courts of the United

States. The U.S. District Court for the Southern District of Iowa rendered judgment

Vii
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October 9, 1996 in favor of defendants. A Notice of Appeal was filed by Plaintiffs with

the Clerk of the District Court also on October 9, 1996, in accordance with FRAP Rule 4,

and the fee was timely paid on such date.

11. STATEMENT OF ISSUES

ISSUE 1.

Does a state television network which hosts a debate of Congressional candidates

violate the civil rights of third party candidates when it excludes them from the debate on

the grounds that those candidates do not have a reasonable chance of winning the election

or are not "newsworthy"?

Forbes v. Arkansas Educational Television Network. 22 F.3d 1423 (8th Cir. 1994)

Forbes v. The Arkansas Educational Television Commnission, 93 F.3d 497 (8th Cir.

1996)

ISSUE 11.

Is "newsworthiness"l an acceptable standard for the State to apply in excluding

speakers from a limited public forum?

Forbes v. Arkansas Educational Television Networ 22 F.3d 1423 (8th Cir. 1994)

(en banc)

Regan v. Time, Inc. 468 U.S. 641, 648 104 S. Ct. 3262, 3267, 82 Law Ed. 2d 487

(1984).

Forbes v. The Arkansas Educational Television Commission, 93 F.3d 497 (8th

C it. 1996)
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ISSUE III.

Does the State have a compelling interest mn maintaining the "editoia dto spes speech deemed to be not newsworthy by the State Is jourWsts. whic
the exclusion of would-be speakers from a limited public forum?

Proc'ie v. artnez416 U.S. 396, 945S. Ct. 1800o, 1811, 40 L. Ed. 2d;
(1974).

Unda tegs v. 'Bie 391 U.S. 367, 377, 88 S. Ct. 1673, 1679, 20 L.E
672 (1968).

7 ISSUE IV.
Does the State violate the civil rights of would be speakers when it exciud

from a limited public forum based on the discretionay and subjective application
general Principles, without specific guidelines?

Forbes v. The Arkanm Edcto TeeiioMomis 
93 F.3d 497

Cir. 1996)

ISSUE V.
Whether the State made a determination of newswoirtine

5 of the
Plaintiff~appellant candidates at or prior to the time it decided to exclude the
plaintiff/appellant candidates from the Iowa Press debates.

ix



III. STATEMENT OF THE CASE

A. Nature of the Case

Plaintiffs have filed a Joint Notice of Appeal from the decision of the United

States District Court for the Southern District of Iowa, which entered judgment for

defendants based on a determination that the debates between the Republicans and

Democrats only were limited public fortums, but that the State had a compelling state

interest in granting Iowa Public Television ("IPTV"') editorial discretion, in accordance

with the Principles of Editorial Integrity in Public Broadcasting, to limit the debates to

the Republican and Democratic candidates only (Add., p. 7). The Court fiurther found

that the exercise of discretion by the government journalists was a bonafide good faith

editorial decision to limit participation to the most "newsworthy" candidates, and that the

"10newsworthiness" standard is a narrowly tailored means to accomplish the State's

compelling interest (Add., p. 7-8).

B. Course of Proceedings and Disposition Below

The District Court denied plaintiffs' motion for a preliminary and permanent

injunction on September 24, 1996, stating that (1) plaintiffs had not proved irreparable

harm - that there was no showing in the record that the alternative appearances offered

to the plaintiff candidates by defendant IPTV to appear with other third party candidates

at the end of October, 1996, would be less valuable to the plaintiff candidates than the

joint appearances with the Republican and Democratic candidates; and (2) that an

injunction against defendant IPTV would do harm to the exercise of defendants'

1
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journalistic discretion, outweighing any harm plaintiffs might suffer from not appearing

on the planned shows. In its order denying the preliminary injuction, the court stated

that there is a very strong public interest in allowing news broadcast journalists to

exercise editorial discretion. The Court reasserted this finding in its judgment (Add., p.

6-7).

Trial was held beginning September 30, 1996. It was stipulated prior to trial that

all of the plaintiff candidates are duly qualified candidates (Add., at 2-3). In answering

the special verdict questions, the jury determined that the programs involving the

Republican and Democratic candidates only were debates (Jt. App., p. 529). The jury

also determined that the plaintiff candidates were not "Anewsworthy," as determined by

the defendants in the exercise of their editorial discretion (Jt. App., p. 530). The District

Court determined that the defendants had a compelling state interest, which was narrowvly

taiored, in permitting defendant IPTV to exercise journalistic discretion concerning who

was newsworthy and should therefore appear in the debates (Add. at p. 6-8).

Subsequently, appellants filed their Notice of Appeal and an Emergency Motion

for an Injunction During the Pendency of an Appeal ("Emergency Motion") which was

denied by a divided panel of this court on October 11, 1996 (Add. at 11).

C. Statement of Facts

The individuals who are plaintiffs in this action are all duly qualified third party

candidates for U.S. Representative in Iowa's five Congressional Districts, except that

Fred Gratzon is a duly qualified third party candidate for U.S. Senate, and Susan Marcus

2



is at registered voter in Iowa who desires to hear the plaintiff candidates participate in

forums with Republican and Democratic candidates and other legally qualified

candidates. All the plaintiff candidates are representatives of the Natural Law Party.

except Edward T. Rusk, who is a representative of the Working Class Party (Add. at 2-3).

The defendant IPTY, is a state agency owned and controlled by the state of Iowa.

The public broadcasting division ("Division") of the Iowa Department of Education exists

pursuant to Section 256.81 of the Iowa Code, and [PTV is part of the Division under the

direct supervision of the Iowa Public Broadcasting Board ("Board"). Iowa Code §

256.82. The Governor of Iowa directly or indirectly hand picks the Board and can

change its membership. Iowa Code §256.82. The Board has nine members, four of

whom are appointed directly by the Governor, and two of whom are appointed by the

State Board of Regents and the State Board of Education (d.), both of which are entities

all of whose members are also appointed by the Governor, subject to Senate

confirmation. Iowa Code §§ 256.3 and 262.2. Iowa law gives the Board the authority to

acquire capital equipment and to provide services for education and telecommunications.

Iowa Code § 256.84.

Control by the State of Iowa over IPTV extends, importantly, to compensation and

funding matters. The compensation of the chief administrator of IPTV is set by the

Governor, unless otherwise determined by the Iowa Legislature. Iowa Code § 256.8 1(l).

Various minutes of the Board reflect the firequent interaction of the Board with the

Governor and the Iowa Legislature on requests for government funding (Trial Ex. 10, p.

3



5, 38-39, 59-60; Jt. App. 228 to 232). The State of Iowa provides over 60% of IPTV's

funding (Trial Tr., Vol. III at 129, lines 15-19; Jt. App. at 150).

The defendant Daniel K. Miller is the director of progrmmn and production for

IPTV and is a state employee. Michael Newell is an agent of IPTV who produces the

Iowa Press television shows (Add. at 3), including the debates here at issue. Mr. Newell

selected the candidates to appear in the debates (Trial Tr., Vol. HI at 280, lines 1-8; Jt.

App. at 30), and Mr. Miller affirmed that decision (Trial Tr., Vol. 11 at 470, lines 5-14; At.

App. at 71).

Mr. Newell made his decision by mid to late July, 1996, that only Republicans and

Democrats would appear in the five debates, each of which was promoted in IPTV's

Program Guide and scheduled to air on two occasions on IPTV on consecutive Sundays

between September 22 and October 20, 1996 (Trial Tr., Vol. H at 284, lines 7-11; Jt.

App. at 34). One airing of each debate was on Sunday at noon and the other was on

Sunday at 7:00 P.M. (Trial Ex. 18 at 3; Jt. App. at 239). Sunday evening is the most

watched evening on television (Trial Tr., Vol. H, at p. 304 line 1 to p. 306 line 9; Jt. App.

at 54 to 56).

Mr. Newell was in his seventh year as the producer of the Iowa Press shows on

IPTV (Trial Tr., Vol. H at 279, lines 17 - 25), and in those years there was never a third

party or independent candidate in~ited to appear on any of the weekly Iowa Press shows,

including in any of the election year debates between Republican and Democratic

Congressional candidates (Trial Tr., Vol. H at 285, lines 2 - 12; Jt. App. at 35).



On July 14, 1996, at or about the time Mr. Newell was making his decision,

plaintiff Jay Marcus, a candidate for the Third District Congressional seat, sent Newell a

letter stating that Marcus understood IPTV was organizing these debates, and requesting

information about the criteria for inclusion in the Third District debate. Marcus' letter to

Newell enclosed a press kit including certain press releases, and other materials

describing his candidacy (Trial Ex. 9, p. 23; Trial Tr., Vol. L, p. 202 line 9 to p. 205 line

4;, it. App. at 19 to 22). When Marcus did not receive a response to that letter, he placed

at least two follow-up telephone calls to Mr. Newell, which also went unanswered (Trial

Tr., Vol. H1, at p. 228, line 12 to 230 line 25; Jt. App. 26 to 28). Marcus finally heard

* from Mr. Newell approximately six weeks after his July 14 letter (d.). Marcus was not

informed of any criteria for inclusion in the debates. On October 28 Newell told Marcus

he would not be in the debate between the Republican and Democratic candidates for the

* Third District (Id.). Instead, Marcus was offered an appearance on an IPTV program

with other Natural Law Party candidates at the end of October (Trial Ex. 26, p. 5; At. App.

at 268).

Prior to making his decision to exclude Marcus, Newell never asked Marcus for

information regarding his candidacy, such as the amount of money he had raised or what

he might himself spend on his campaign, how many volunteers or full-time employees he

had, how many articles had appeared about him other than those previously sent to

Newell some months before August 28, 1996, or how many public appearances he had

made (Trial Tr., Vol. 11 at p. 285, line 212 to p. 287, line 24; Jt. App. at 3 5-37).

. 4



Mr. Newell had received information about Marcus several months prior to

Marcus' July 14 letter. Marcus had sent Newell a copy of his new book, The Crime

Vaccine-a book Marcus had written on crime, arising out of his 1994 race for attorney

general of Iowa-and Marcus described the publicity and book reviews geerte for the

book (Trial Ex. 9 at 31, 34-48, Rt. App. at 210, 213-227). Newell's file on Marcus

included Marcus' resume (Trial Ex. 9 at 43-44; Jt. App. at 222-223) showing, among

other things, that from 1990 to 1993 he was chairman of an ethics committee of the Iowa

State Bar Association; and that he was the author of three books and several professional

articles; and that Mr. Marcus' crime book had been selected as the month's best new non-

fiction book in the May issue of Bookviews.

As Newell's file shows, Mr. Marcus had received signfcant media coverage in

Iowa and elsewhere in the months prior to mid-June, 1996, including 40 radio, television

or newspaper accounts through June 12, 1996; and Marcus was beginning to gain national

recognition for his book, including a June 1, 1996, appearance on a radio show

syndicated to 250 stations around the country and carried simultaneously on radio

stations covering most of the Third District where Marcus was running (Trial Ex. 9, p.

34-36; Jt. App. at 213-2 15).

By August 28, 1996, when Newell informed Marcus that he would not be

pernitted to participate in the debate involving the Republican and Democratic

candidates for the Third District, Marcus had begun actively campaigning for the Third

District Congressional seat and had been featured in a total of 87 radio and television



programs, and newspaper and maaiearticles, since the initial article about Marcus

aperein Redbook magzie'9s February issue (Trial Ex. 16; At App. at 233-236).

IPTrV's Program Guide for September, 1996, was prepared and sent to the printer

well before the beginning of September (Trial Tr., Vol. II, at 303 lines 17 to 25, and Trial

Ex. 18, Jt. App. at 53, and 237-255). The Program Guide covers programs through

Sunday, October 20, and states that the Iowa Press show will feature "co-appearances by

the major candidates seekcing to represent Iowa's five Congressional districts (emphasis

added), " referring to the Republican and Democratic candidates by name. The typical

Iowa Press show is not advertised up to two months in advance in the Program Guide, as

the debates in question were; in the typical case, news decisions are made shortly before

the airing of the show (Trial Tr. at p. 30 1, line 6 to p. 303, line 25; Jt. App. at 5 1-53; and

Trial Exs. 13 and 14).

[PTV claims that it excluded the plaintiff candidates from the joint appearances

involving Republicans and Democrats because none of the plaintiff candidates were

.4newsworthy." Defendant Miller testified that defining newsworthiness is

"64extraordinarly subjective"' (Trial Ex. 20, Miller Depo., at 22, lines 15-18; JA. App. at 6).

He testified that among the elements he ascribed to newsworthiness were (a) whether a

campaign had an organization of volunteers beyond the campaign staff, (b) if the

candidate has runi for office before, how has he done. (c) what are we (IPTV) hearing

from the campaign, (d) what are we hearing from their supporters, (e) how their

fuindraising has been, and whether they have a lot of money, (f) how they are treated by
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other media organiza2tions, (g) have they been included in other debates, (h) are they

buying newspaper or radio ads, and did they do so in prior elections, and (I) whether

crowds are coming to their gatherings. Miller testified that those are just "some of the

things that go into making a very subjective judgment" (Thial Ex. 20, Miller Depo. at p.

22,Iline 21to p.24 line 18;JR. App. at p. 6).

As stated, Mr. Newell, who made the decision about which candidates to include

in the debates, never inquired as to any of the foregoing information regarding any of the

plaintiff candidates. (Trial Tr., Vol. H, at p. 286, line 1 to p. 287, line 23; Jt. App. at 36-

37). Mr. Newell's definition of newsworthiness was more general than Miller's and, in

large measure, was based on the candidate's chance of winning the election. Newell said

that in evaluating newsworthiness he considered "whether he or she is likely to make

news at the Iowa Press table during the telecast and also whether he or she has a

reasonable chance of winning" (Trial Tr., Vol. II, at 289, lines 14 - 23; Jt. App. at 39).

Mir. Newell also agreed that the determination of newsworthiness was subjective (Trial

Tr., Vol H, at 295, lines 13-16; Jt. App. at 45).

In its Trial Brief, IPTV stated that its intention was to "invite only those candidates

who would be the most interesting to viewers, that is, only those candidates with a

realistic chance of winning as judged by the editorial staff based on the information

available to them." Mr. Newell conceded at trial that this statement was correct (Trial

Tr., Vol. 11, at. '294 lines 5-14, Rt. App. at 44) (Emphasis added).



Mr. Newell's considerations of what makes a candidate newsworthy as applied to

the Democratic and Republican candidates also ignored the factors identified by Mr.

Miller. With respect to the Democrats and Republicans, Mike Newell had little or no

information about certain of those Congressional candidates who were invited to be in

their debates, other than their party affiliation. Newell states in his deposition that he

included Macdonald Smith, the Democratic candidate for the Fifth District Congressional

seat, because he is well known and is a Democratic activist with a realistic chance of

winning (Trial Ex. 19, Newell Depo. at 33 lines 4 to 18; Jt. App. at 4), but that there were

"4no attributes to newsworthiness that Mr. Smith has that did not derive from his

Democratic party contacts or affiliation"" (Trial Ex. 19, at 35 lines 3-7; Jt. App. at 4). At

triaL Mr. Newell concluded that "1 think I made the decision [regarding Mr. Smith)

because he has a better chance of winning than most of the conventional wisdom will

allow" (Trial Tr., Vol. HI, at p. 316, lines 1-5; Jt. App. at 63).

Another Democrat Donna Smith, was running in the Second Congressional

District, and Mr. Newell's file contained only two of her press releases, which, at his

deposition, is all Mr. Newell said he relied on in inviting her to be in the Second District

debate (Trial Ex. 19, Newell Depo. at p. 27, line 21 to p. 28, line 24; Jt. App. at 2; and

Trial Ex. 3, Jt. App. at 169 - 175). At trial, Newell further stated that his decision as to

whether she was newsworthy was based on "her nomination and affiliation with the

Democratic party." (Trial Tr., Vol. 11, at 293 lines 6-10; Jt App. at 43).



Professor Barbara Mack, [PTV's expert witness, also defined

newsworthiness in a way that is virtually inditingishale fro viability or having the

ability to influence or win an election. Professor Mack testified that in assessing

"newsworthiness" among the legally qualified candidates on the ballot, a journalist has to

ask, among other factors, "Who has the ability to influence an election?" and "Which of

the candidates is showing public support that will make him or her a factor in the

election?" (Trial Tr., Vol. H1, 370 lines 8-24; it. App. at 402).

Not until after the commencement of the lawsuit, in an interrogatory posed by

defendants' counsel on September 24, 1996, did IPTV ask the plaintiff candidates for

information of the kind Mr. Miller said was important to a decision about a candidate's

newsworthiness. Counsel for the defendants asked, for example, about the funds, raised

by the plaintiff candidates in their campaign, the number of employees and volunteers

working for them, their public appearances and money spent in the campaign (Trial Tr.,

Vol. 1, at p. 208 line 19 to p. 209 line 24; it. App. at 23-24). Marcus and the other

C-% plaintiff candidates responded by providing the information set forth in defendant's trial

C%1 exhibits DD, EE, and FE. As the exhibits indicate, only Mr. Marcus at that time had filed

any financial data, and it was filed after the lawsuit commenced and after the decision on

which plaintiffs to include in the debates had already been made. The supposedly

important financial factor in determining viability or newsworthiness was not something

IPTV could have known when the decision to exclude the plaintiff candidates was made.



[P1TV has no written list of the criteria to be used in evaluating whether a candidate

is newsworthy and should appear on the Iowa Press show or in a debate (Trial Tr., Vol.

[I, at 8, lines 5-12; Jt. App. at 73), other than the broad guidelines in the Statement Of

Principles of Editorial Integrity in Public Broadcasting (Trial Ex. B; Jt. App. at 270-

283), and a document described as "Programming Policy" from an unidentified [P1TV

manual, which states that [PTV should maintain "maiu objectivity and fairness" in

its programming (Thiai Ex. GO, JA. App. at 311-312). The Progamn Policy was not

included in the exhibits furnished by defendants prior to trial, since it was only

discovered during the trial, according to defendants. The lack of any guidance from the

Programming Policy and the Statement of Principles c/Editorial Integrity in Public

Broadcasting to the State's decision makers was underscored by the testimony of Mr.

Newell, who testified that he did not know of any written guidelines for selecting

candidates (Trial Tr., Vol. 11, at p. 287 line 24 to p. 288 line 24; Jt. App. at 37-38), and

thus could not have been guided by them in making his decision.

Professor Mack Clayton Shelley H, a professor of political science at Iowa State

University, was plaintiffs' expert witness. He teaches courses on election behavior,

election public opinion, and research methods in political science, among others.

Professor Shelley reviewed the Iowa Press joint appearance involving Congressman

Latham and MacDonald Smith. which was aired by defendant IPTV on September 22,

1996 (Trial Ex. 6). The same format used in the joint appearance involving Latham and

Smith (i.e, reporters asking for an informal opening statement then questioning the two
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candidates on the issues) was to be used for all the debates at issue in this case, according

to defendant Miller (Trial Tr., Vol. 111, at 20 lines 10 to 17; Jt. App. At 74). Professor

Shelley's opinion was that the program was a debate because it involved candidates

exchagn views directly at each other and being asked more or less comparable

questions by interviewers, and because it was a face-to-face affair (Trial Tr., Vol. 111, at

p. 69 line 7 to p. 71 line 16, it. App. at 90-92). He further testified that the actual format

in terms of whether there is a stiff or formal set of rules (as would be required by the

defendant's expert witness), or a more free flowing exchange, as in other debates, does

not make a difference as to whether the event is a debate (Trial Tr., Vol. III, at p. 69 line

7 to p. 71 line 16; It. App. at 90-92). Professor Shelley's opinions are described at

greater length in a later portion of this Brief.

IPTV's expert witness, Professor Barbara Mack, testified that certain formalities

would be necessary in what she would describe as a debate; that usually there is a formal

protocol that is agreed upon in advance, negotiations with the candidates over the format,

and formal time limits (Trial Tr., Vol. 11, at 361-364; Jt. App. at 393-3%6).

After viewing three videotapes of different styles of debates and hearing the

experts, the jury made a finding pursuant to a special verdict that the joint appearances of

Republican and Democratic candidates scheduled for airing on IPTV from September 22,

1996, to October 20, 1996, were debates, and the trial Judge agreed (Add. at 5).

Instead of be ing in the debates with the Republicans and Democrats, the five

Plaintiff Natural Law Party Congressional candidates (Cuddehe, Lamoureux, Marcus,
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Badgett and Diznick) were scheduled by IPTV to appear all together in a candidate forum

tha would be a half-hour show to air Tuesday, October 29, 1996 at 6:30 P.M. The

remaining plaintiff Congressional candidate, Edward T. Rusk, a candidate for Congress in

the Third District, was scheduled to appear in a forum with five other third party

Congressional candidates from various districts on an IPTV show to air for a half hour

Wednesday, October 30, 1996, at 6:30 P.M. (Trial Ex. 26 at 5; Jt. App. at 268). IPTV

did not sponsor a senate debate.

The plaintiff candidates requested to be included in the debates scheduled between

September 22 and October 20, 1996, but IPTV denied their request (Trial Exs. 22 -25).

TV. SUMMARY OF ARGiUMNT

This case is indistinguishable from the recent eighth circuit case Fobsv h

Arkansas -Educational Television Commission. 93 F.3d 497 (8th Cir. 1996) (hereinafter

"Forbes 11"). The pivotal issue is whether a decision to exclude a candidate from a debate

based on a government employee's opinion that the candidate is not "viable," is

distinguishable from a decision to exclude a candidate because he is not "newsworthy,"i

when both decisions turn on a subjective evaluation of whether the candidate has a

reasonable chance of winning or influencing the election.

ForeH arose out of a debate staged in 1992 by the Arkansas Educational

Television Commission, an agency of the State of Arkansas, between the Democratic and

Republican candidates for Congress in the third district of Arkansas. Forbes was a

legally qualified candidate in that race who asked to be included in the debate but was
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refused. He claimed, among other things, that his exclusion violated the First

Amendment as made applicable to the states by the Fourteenth Amendment.

The first time the case came before the Court of Appeals, the court held that

Forbes had stated a First Amendment claim and that the defendants were not free to

exclude Forbes without a reason sufficient under the First Amendment. Forbes .

Arkansas Educational Televy-ision Network. 22 F.3d 1423 (8th Cir. 1994) (en banc)

(hereinafter "Forbes r') cert. denied. 115 S.Ct. 500 (1994) (petition of AETN), 115 S.Ct.

1%62 (1995) (petition of Forbes). The Court of Appeals, in making this determination,

concluded that its prior opinion in DeYoung v. Patten. 898 F.2d 628 (8th Cir. 1990) was

wrongly decided.

After remand, a jury found (as in the present case) that the decision to exclude the

C plaintiff Forbes from the debate was not the result of political pressure, and that it was

not based on opposition toward plaintiffs' political opinions. In addition, the district

court had instructed the july that the Congressional debate, as set up by the defendant

television network, was a "non-public" forum. Judgment was then entered for defendants

C. by the district court.

On appeal again. Mr. Forbes argued that the debate was a "limited public forum,"

and that the reason given for excluding him - that he was not a "viable" candidate,

meaning that he did not have a realistic chance of winning ("AETN's point is that Mr.

Forbes,, in the opinion of the network, had no chance to win." Forbes H. 93 F. 3d at

504y--even if it was the true reason, was legally insufficient. The Eighth Circuit Court
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of Appeals agreed, holding that a governentally owned and controlled television station

may not exclude a candidate, legally qualified under state law, from a debat organized

by it On grounds that in the opinion of the network he had no chance to win, stating that

the public television stations" opinion "on such a debatable matter as the political

viability of a candidate more than two months before the election [cannot) be a sufficient

basis for narrowing the channels of public discourse." Fes IlI at 93 F.3d 497, 504 (8th

Cir. 1996).

In this case, the government journalists excluded the plaintiff candidates, based on

their admittedly subjective belief that the plaintiffs were not "newsworthy," which was

based piimarily on their assessment that the plaintiff candidates did not have a reasonable

chance of winning the election. A distinction between a subjective opinion to whether a

candidate is "viable," and whether he is "newsworthy," was also made by the split

decision of a thre judge panel of this Court in denying plaintiffs' Emergency Motion

(Add. at 19). This is the pivotal issue in this case.

Appellants maintain that there is little, if any, difference between a decision as to

whether a candidate is "newsworthy, " as that term was applied to plaintiffs by HPyr, or

is "viable, " as that term was used in Fes H since both standards focus on whether the

candidate could influence or win the election. This is discussed more fully below.

As in [orbesIL the prom at issue here were debates. The jury and the District

Court both found that the five "joint appearances"s scheduled by IPTV were debates after



evaluating the credibility of the expert witnesses of the parties, and after viewing all or a

portion of thre different forums or debates utilizing different formats.

But the District court, and this Court (in deciding plaintiffs' Emergency Motion)

determinedi, unlike the holding in Forbes H1 that the State of Iowa had a compelling stae

interest in allowing its government journalists the discretion to determine who should be

in government sponsored debates based on the newsworthiness of the candidates. Neither

the District Court nor the three judge panel considered that the state interest was not

unrelated to the suppression of speech. See e.g.. Procunier v. Martinet 416 U.S. 396, 94

S. Ct. 1800, 1811, 40 L. Ed. 2d 224, 413 (1974). A state interest in granting government

* employees the power to decide who can speak at debates cannot override the First

Amendment right of political speech. The state interest must be unrelated to speech, such

as an interest in protecting public health, welfare, or morals. (d.) Moreover, any

compeling state interest must be narrowly tailored. A stare interest in giving journalists

the editorial discretion to make evaluations about a candidate's newsworthiness is the

opposite of narrow tailoring, and since plaintiff candidates did not have an opportunty to

be heard equivalent to their participation in the debates, the First Amendment rights of

the plaintiffs were violated.

V. ARGUMENT

A. The Standard of Review

IPTV is an arm of the State of Iowa, and the scheduled broadcasts were properly

determined to be limited public forums. The District Court, however, evaluated the
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sufficiency of the reasons for the exclusion of plaintiff candidates from the forums and

found that the State had a compelling interest that outweighed the plaintiffs' First and

Fourteenth Amendment rights. These issues were recently considered by the Eighth

Circuit Court of Appeals in Forbes H, which also considered the standard for review.

Citing Bose Corp. V. Consumegr's Union 466 U.S. 485, 508, 104 S. Ct. 1949, 1963, 80 L.

Ed. 2d 502 (1984), Forbes 11 concluded the standard of review is &~ nov on dispositive

constitutional issues. Frs11at 93 F. 3d 497, 503 (8th Cir. 1996).

B. Like Arkansas Educational Television, JiPTV is a Governmentally
Owned and Controlled Television Station

IPTV has stipulated that it is a state agency (Add. at 3), and it is owned and

controlled by the State of Iowa. The public broadcasting division derives its creation

from the Iowa Code, the Governor directly or indirectly appoints a majority of the [PT\

Board (Iowa Code §§ 256.3, 256.82 and 262.2), the Governor or Legislature sets the

salary of the chief administrator of IPTV (Iowa Code § 256.8 l(1)), and the minutes of

[PTV reflect frequent interactions between IPTV and Governor or the Iowa Legislature

on money matters (Trial Ex. 10 p. 5, 38-39, 59-60, Jt. App. at 228-232), resulting in

approximately 60%/ of IPTV's funding coming from the State of Iowa (Trial Tr., Vol. III

at 129 lines 15-19; Jt. App. at 150).

Defendants argue that the State of Iowa has established IPTV as an institution of

the press to serve Iowans free from political pressure within or without the state

g~overnment. The District Court found that Iowa law expressed a compelling



governmental purpose in having the defendant network operate accordn to the

Communications Act of 1934 and the policies of the Federal Communications

Commission, and that IPTV's exercise of journalistic discretion meets generally accepted

industry broadcasting standards. (Add. at 7). But these arguments and findings fail to

account for what is expressly recognized in Forbes H1: government journalists are in a

different category from ordinary journalists.

While IPTV may be insulated to a degree from the Iowa Legislature, that

insulation essentially consists of a statutory provision that the IPTV Board is to appoint

an advisory committee on editorial integrity and that the Public Broadcasting Division is

to be governed by the national principles of editorial integrity. (Iowa Code 1 256.82 (3)).

These are broad principles that do not narrow the journalist's discretion. Forbes 11

recognizes that journalistic judgments and the editorial discretion exercised by

government employees at II'TV have to be viewed differently from those of private sector

journalists. As the court in Forbes H1 stated:

We have no doubt that the decision as to political viability is exactly the
ind of journalistic judgment routinely made by newspeople. We also
believe that the judgment in this case was made in good faith. But a crucial
fact here is that the people making this judgment were not ordinary
journalists: they were employees of government. The First Amendment
exists to protect individuals, not government.

Forbes 11 at 93 F.3d 505. Even if IPTV were protected from the Legislature by statutory

provisions, IPTV is itself the government, and the voters and the plaintiff candidates are

entitled to be protected by the First Amendment from IPTV's subjective decisions.



Obviously, a govermnt employee knows the Republicans and Democrats control the

IPTV Purse stings. and as David Bolender, the executive director of [PTV (the chief

admnis~axr) acknowledged, if [PTV decides its "going to only allow Democratic and

Republicans on these candidate forums or the Iowa Press show, it's probably not going to

make anybody mad at the statehouse." (Trial Tr., Vol. MI at 13 0 lines 1- 17; Jt. App. at

15 1). Of course, if IPTV were to make somebody "mad at the statehouse," the statutes

tha supposedly insulate IPTV from other parts of Iowa's state government could simply

be repealed or amended by the legislature, or funding could be denied. This ever present

threat renders IPTV's much vaunted "insulation" illusory.

C. The Joint Appearances are Debates

In this case, defendant IPTV did not characterize its planned sessions involving

only the Republican and Democratic candidates as debates. Instead, it referred to them as

"joint appearances" it argued that it was just reporting the "news," and that it should be

able to make journalistic judgments about its shows. But regardless of whether the

programs are "news"(and certainly every debate between Republicans and Democrats

running for political office is newsworthy), they are also debates and limited public

forums.

Professor Shelley testified that the forums involving the joint appearances by

Republican and Democratic candidates scheduled for consecutive Sundays between

September 22, 19%6 and October 20, 1996 were be debates even though they occurred on

the Iowa Press show, which is a regularly scheduled news program (Trial Tr., Vol. HLI at
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8 1 line 17 to 82, line 11; Jt. App. at 102-103). Professor Shelley's opini~on was tha the

program he viewed involving Congressman Latham, and Democratic candidate

MacDonald Smith (which aired September 22, 1996) was a debate because it involved

candidates exchanging views directly and being asked comparable questions, and because

it was a face-to-face affair. (Trial Tr., Vol. mI, at p. 69 line 7 to p. 71 line 16; Jt. App. at

90-92). Professor Shelley said his opinion would not change regardless of whether the

candidates made informal or formal opening statements, or whether the introductory

statement is delivered from a podium or while sitting down, whether there is a specific

length of time for an opening statement, or whether there is a specific agreement between

sponsors of the program and candidates as to the length of time they will have for

answers. He further stated that his opinion represents a consensus among his colleagues

to whom he speaks at conferences and through publications. (Trial Tr., Vol. ULI at 82 line

12 to 84, line 15; Jt. App. at 103-105).

Professor Shelley disagreed with the defendants' expert, Professor Mack, who

testified that debates usually require formalities, including set time limits for answers or

formal rebuttals (Trial Tr., Vol. II, at 361-364; Jt. App. at 393-396). Professor Shelley

testified there has been an evaluation in our understanding of what constitutes a political

debate from the famous Abraham Lincoln/Stephen Douglas debates to more

conversational-type styles, and even the town hall or "Oprah Winfrey" kind of approach

used in the second presidential debate in 1992. (Trial Tr., Vol. [U, p. 111 line 1 to p. 114,

line 15; Jt. App. at 132-135).
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Plaintiff Marcus testified that the essential value of a debate to him was its face-

to-face oporunty to appear withi opposing candidates, allowing the voters to hear him

respond to the same questions as the other candidates and to hear Marcus challenge his

opponents, if able to do so, on the campaign issues. Marcus testified that being a taking

head in some show that is segregated from the opposing candidates, or being in a "Greek

chorus" with four others from the Natural Law Party, did not have the same value to his

campaign (Trial Tr., Vol. I at p. 164, line 6 to p. 165, line 8; Jt. App. at 17-18).

The jury and the Court found that the joint appearances were debates (Add. at 5)

- after hearing and observing three video taped debates and Professor Shelley's comments

thereon, those debates being: (1) the entire debate involving Republican Congressman

Latham and Democrat MacDonald Smith, which aired September 22, 1996; (2) the entire

debate involving plaintiff Marcus and the Republican and Democratic candidates for U.-S.

attorney general in 1994; and (3) a portion of the PBS debates aired on ITV September

29, 1996 involving Republicans Newt Gingrich and Trent Lott and Democrats Richard

Gephardt and Tom Daschle (Trial Exs. 6 and 8; Trial Tr. 84 line 24 to 86 line 4 and Trial

Tr. 110 line to 114 line 14; At. App. 105-107 and 13 1-13 5).

D. The Debates are Limited Public Forums and All Qualified Candidates
Are Entitled to Participate.

Each debate here, like the debate in Forbs 11 is aparticular program on a

particular show (Iowa Press), among the numerous programs broadcast by the television

station each day. The plaintiffs in this case sought access only to the joint appearances



involving the Republicans and Democrats and scheduled for consecutive Sundays

beginning September 22 (Trial Exs. 22, 24 and 25; Jt. App. at 256-263). The caddts

were not seeking general access to the Iowa Press shows, and whether the Iowa Press

programs are regularly scheduled "bona fide news interview programs" is irrelevant to the

determination of whether the programs in question were limited public forums or debates.

Although the jury found that the Iowa Press programs were bona fide news

interview programs, this does not change the fact that they are also debates. Notably,

these particular programs are different from typical news shows. They are scheduled

months in advance and advertised in the Program Guide, whereas typical Iowa Press

shows are not advertised and have their guests determined only shortly before the shows

air (Trial Tr., Vol. II, p. 301 line 6 to p. 303, line 25 and Trial Exs. 13 and 14; Jt. App. at

51-53). News typically is not scheduled in advance and these debates could just as well

7 be shown on IPTV without being part of the Iowa Press news programs.

In all events, as the court in Forbes H1 held, it is the paricularized forum (the

debate programs), which is the focus of analysis, not IPTV or the Iowa Press shows

generally. Forbes HI at 93 F.3d 497, 503. Here, the plaintiff candidates were not seeking

access to just any Iowa Press program. The sole forum at issue are the pre-election

congressional candidate debates held on IPTV.

It does not matter what Iowa Press does on its shows at other times of the year, nor

would it matter if the particular programs at issue could be distinguished from a debate in

some respect. If IPTV, for example, were to insert a debate into a regularly scheduled



news show tha generally did not have debates, that would not change the natre of the

forum Or turn it into something else; the key is whether the forum in question, regardless

of whether it is a debate, is a limited public forum. Even if the programs at issue were

not debates, any forums which are so similar to debates that both the jury and the District

Court concluded they were or would be perceived as debates, should be treated like the

debates in Forbes H1 (Add. at 5). In August, 1996, Forbes II said, "wvithout reservation,

that the debate in that case was a limited public forum, similar to situations where a

University opens meeting facilities for use by registered student groups, or where

advertising space is made available on a public bus. [Forbes H, at 503, citing Widmar v.

Vincent 454 U.S. 263), 102 S. Ct. 269, 70 L. Ed. 2d 440 (198 1) and Lehman v. City of

Shaker Heights, 418 U.S. 298, 94 S. Ct. 2714, 41 L.Ed. 2d 770 (1974), among other

cases. The debates in the instant case are no different, and the District Court determined

that the debates in the instant case are limited public forums (Add. at 6).

The jury here found that the defendants intended to open the debate to the

Republican and Democratic candidates (Jt. App. at 53 1). Forbes II concluded that under

such circumstances, Arkansas Educational Television had to open its facilities to all

candidates on the ballot. Forbes H states that:

The debate was surely a place opened by the government for a limited class
of speakers. Who was that class? Was it all candidates for Congress legally
qualified to appear on the ballot, or was it simply the Republican and
Democratic candidates? Surely government cannot, simply by its own ipse
dixit define a class of speakers so as to exclude a person who would
naturally be expected to be a member of the class on no basis other than
party affiliation. It must be emphasized that we are dealing here with
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political speech by legally qualified candidates, a subject at the very core of
the First Amendment, and that exclusion of one such speaker has the effect
of a prior restraint - it keeps his views from the public on the occasion in
question.

Fes I.L 93 F.3d 497, at 504.

E. As in Forbes 11, the Decision of IIPTV Was Made Months in Advance of
the Election, Was Based in Whole or in Part on Whether Plaintiffs Had a Reasonable
Chance of Winning the Election, and Was a Subjective Decision.

1. The decision to exclude third party candidates was made and affirmed in
July or August, 1996, months before the election.

The parties stipulated that Michael Newell, who produced the Iowa Press

television shows, including the debates here at issue, is an agent of IPTV (Add. at 3). He

initially selected the candidates to appear (Trial Tr., Vol. II at 280 line 24 to p. 283 line

25; Jt. App. at 30-33 ), and defendant Miller affirmed that decision (Tial Tr., Vol. II at

~470 lines 5-14; Jt. App. at 7 1). The decision was made by Newell in mid to late July.

1996 (Trial Tr., Vol. II at 284 lines 1 -11; Jt. App. at 34), months in advance of the

election, and the Program Guide stating that only Republicans and Democrats would

appear was printed in August. (Trial Ex. 18, p. 3; Jt. App. at 239).

The defendants may claim that they attempted to update their decision

continuously or at a later time, but Mr. Newell knew Marcus stood ready to supply

necessary information since Marcus asked about the criteria, sent certain information to

Newell, and repeatedly phoned Newell to try to find out what he had to do to get into the

debates (Trial Tr., Vol II at p. 228 line 12 to p. 23 0 line 17; Jt. App. a 26-28). [PTV was

not interested in giving Marcus or the others a chance to provide more information,
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however, and Newell never responded to Mr. Marcus' request for infrmton about the

criteria for inclusion in the debates or requested further information about his candidacy

or those of the other plaintiff candidates (Trial Tr., Vol. IL, p. 285 line 18 to p. 287 line

24; Jt. App. at 35-36). No information was requested of any plaintiff candidate about

their candidacies until September 24, 1996, after the litigation had commenced Id.; and

Trial Tr., Vol. 1 at p. 208 line 19 to p. 209 line 29; Jt. App. 23-24). Moreover, [PTV

made it clear in Mr. Miller's letter to Mr. Marcus of September 10, 1996, that rather than

being interested in additional information about candidates on which to base its decision,

if Marcus prevailed in litigation "[IPTV] would cancel the third district candidate

appearances on that program rather than [include Marcus]" (Trial Ex. 23; Jt. App. at 260).

* 2. The decision to exclude the plaintiff cndidates was based in whole or in
part on IPTV's opinion that they did not have a reasonable chance to win the
election.

In a two-to-one decision, this Court denied plaintiffs' Emergency Motion, drawing

a distinction between a governent decision of political "viability" (whether the

candidates had a realistic chance of winning), which the Court of Appeals said in Fre

[1 is ultimately for the voters to decide, and "newsworthiness," which, this Court held in

ruling on the Emergency Motion, is a decision within the discretion of government

journalists. (Add. at 19).

First, the testimony of IPTV's journalists makes it clear that, at least in the instant

case, the decision as to whether the plaintiff candidates were "newsworthy" was, in

whole or in large part, a decision as to whether or not they could win or influence the
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election. As set forth earlier in the Statement of Facts, Mr. Newel who selected the

candidats, testified that his definition of a candidate's newsworthiness involved

"whether he or she has a reasonable chance of winning" (Trial Tr., Vol. II at 289, lines

14-23; It. App. at 39). Newell specifically agreed with the statement in dfnats' Trial

Brief that IPTV "decided to invite only those candidates that would be the most

interesting to viewers, that is, only those candidates with a realistic chance of winning as

judged by the editorial staff, based on the information available to them" (Trial Tr. at 294

lines 5-14; Jt. App. at 44) (Emphasis added.). Newell also concluded that with respect to

Democrat MacDonald Smith's inclusion in the Fifth District debate, "I think I made the

decision [regarding Mr. Smith] because he has a better chance of winning than most of

the conventional wisdom will allow" (Trial Tr., Vol. HI at p. 315 line 21 to p. 316 line 5;

JA. App. at 62 to 63).

Moreover, Professor Barbara Mack, Iowa Public Television's expert witness,

'defined newsworthiness, in a way that makes it virtually indistinguishable from viability,

or having the ability to influence or win an election. Professor Mack testified that in

C*' assessing newsworthiness among the legally qualified candidates on the ballot a

journalist has to ask:

[WMho has the ability to influence an election? Who has demonstrated that
he has attracted or she has attracted support? Which of the candidates is
conducting rallies where people attend? Which of the candidates has been
door knocking and getting people to sign his or her petition? Wh1ich of the
candidates is raising money? Which of the candidates is having successful
fundraisers? Which of the candidates is showing that he has a snowball of
public support that will make him or her a factor in the election? (Trial Tr.,
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"extraordinarily" subjective decisions.

As in FgtkUJIL while to some extent the criteria employed here may be considered

objective, whether the plaintiff candidates were "viable" or "newsworthy" is essentially

subjective. Both Mr. Newell, who made the decision, and Mr. Miller, who confirmed it,

admitted as much; Mr. Newell testified that newsworthiness was a concept that was

"6subjective" and defendant Miller testified that it was "extraordinarily subjective" (Trial

Tr., Vol. II, p. 295 lines 13-14; Trial Ex. 20, Miller Depo., p. 22 lines 17-18; Jt. App. at 6

and 45). For example, Mr. Miller said that whether the candidate has a lot of money is

p- important, but in order to be deemed "newsworthy," precisely how much money must a

candidate raise, and when public appearances are important, how many public

11, appearances must he make, how many ads must he purchase and in which publications?

Certainly the decision to exclude Marcus and to include only Democrat and Republican

candidates was made despite the fact that Marcus had issued many more press releases

and had received more media coverage than certain of the Republican or Democratic

candidates (compare Trial Ex. 9 to Trial Ex. 14; JA. App. 179-22.7 to 162-178). By

C61 August 28, 1996, when Newell had failed to provide Marcus with any criteria for

inclusion in the debates, Marcus' media coverage in Iowa and elsewhere included 37

radio or television broadcasts or print articles since February, 1996, (Trial Ex. 16; Jt.

App. at 233-236).

If IPTV made a real decision based on newsworthiness, it made it without seeking

information from Marcus or any of the plaintiff candidates about the money they had

raised, the volunteers they had, the number of their full-time employees, whether they



had been included in other debates, whether they were buying newspaper or radio ads

whether crowds were coming to their gatherings, or other factors (Trial Tr., Vol. 11 at p.

286, line 1 to p. 287, line 23; Jt. App. 36-37) This information was asked of Marcu and

the other plaintiff candidates only after this lawsuit was filed, and there is no way that

Newell or anyone else but Marcus or the other plaintiff candidates would have known the

finaincial information since no financial data was filed with any regulatory body until

September 19, 1996, when Marcus first filed financial reports (Trial E, DD, EE, and FF;

Jt. App. at 284-3 10). Factors such as the number of employees or volunteers, whether the

U- candidates were buying ads, how many people were coming to their public appearances.

and what the reaction was of those attending the candidate appearances are also all

factors that could hardly be known to anyone but the candidates and their staffs.

One of the problems with subjective evaluations of this nature is that they provide

for no accountability because they are so dependent on personal opinion and are so

arguable. They therefore provide government employees with virtually unlimnited

discretion to exclude candidates as they wish, thus giving the public no confidence in the

decisions of those involved in public broadcasting. Forbes 11 addressed these same

concerns. Forbes 11, 93 F.3d at 505. Forbes HI considered whether a state owned

television network could constitutionally invite to a state sponsored debate only those

candidates whom it deemed to have a reasonable chance of winning the election based on

a subjective analysis. This Court stated;

"AE7N 's point is that Mr. Forbes in the opinion a/ the network had no
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chance to win. It therefore decided that its viewers should not hear Mr.
Forbes' opinions as part of the debate involving the other candidates qualified
to appear on the ballot.

We do not think AETN's opinion on such a debatable nmter as the
political viability of a candidate for Congress more than two months in
advance of the election can be a sufficient basis for narrowing the channels of
public discourse. AE-TN itself characterizes the criteria it used as folows:
'While these criteria can to some extent be considered objective, ultilmately
their use is essentially subjective.' Brief for Appellees 30. In a sense, the State
of Arkansas had already, by statute, defined political viability. Mr. Forbes had
gathered enough signatures to appear on the ballot. So far as the law was
concerned, he had equal status with the Republican nominee and the
Democratic nominee. Whether he was viable was, ultimately, a judgment to
be made by the people of the third congressional district, not by officials of the
government in charge of the channels of communication.... The question of
political viability is, indee44 so subjective. so arguable, so susceptible of
variation in indri.idual opinion, as to provide no secure basis for the exercise
of governmental powcer conlsistent wcith the First Amendment" (emphasis
added).

'r Id. At 504-505.

Here, the question of "newsworthiness" is no less subjective, no less arguable, and

N, no less susceptible of variation in individual opinion than was the question of viability in

Forbes 11; indeed, it is virtually the same question. If anytihing. "newsworthiness" is the

01 more subjective and arguable standard (it is, after all, "extraordinarily subjective") (Trial

Tr., Vol. [I, p. 295 lines 1'3-14. Trial Ex. 20, Miller Depo., p. 22 lines 17-18, At App. at 6

and 45). Here the decision involved was made approximately the same amount of time

prior to the election as was the decision in Forbes H1-more than two months. To purport

to meaningfully distinguish this case from the situation in Forbes 11I is to "distinguish the

indistinguishable," as Judge Beam wrote in his dissent from the Order denying



appelants' Emergency Motion (Add at 24).

Th 1e State HsIdentified No Legitimate Compelling State Interests to
Support Its Policies.

1 The state interests Identified are not unrelated to the suppression
of speech.

The State has identified two potential interests which it claims justif its exclusion

of the plaintiff candidates from the debates. The first is a need on the part of the State to

exercise editorial discretion over IPTV's programs. The other, related, interest is the

Cneed to maintain licensee responsibility under the Federal Communications Act.

In deciding for defendants, the District Court determined that the State had a

compelling interest in presenting newsworthy programs that could override the First

Amendment rights of plaintiffs. The District court stated:

It is profoundly important that the network and its news editors be allowed
to exercise independent journalistic and editorial judgment based on
newsworthiness. If the defendant network may not exercise editorial
discretion in determining the content of its programming the network would
be fundamentally bland and of little value to the public it serves.

C (Add. at 7). This reasoning ignores the constitutional requirement that the state interest

must be unrelated to the suppression of speech. See L.& Procunier v. Marie 416 U.S.

396, 414 94 S. Ct. 1800, 1811, 40 Law. Ed. 2d 224 (1974); United States v. O'Brien 391

U.S. 367, 377, 88 S. Ct. 1673, 1679, 20 L.Ed. 2d 672 (1968). This principle was argued

to the District Court and to the Court of Appeals in connection with plaintiffs'

Emergency Motion, but was not addressed in either court's decision.



Here, of course, the defendants' asserted interest is the right to pick and choose

which candidates will be permitted to speak in its debates - in other wordis, the right to

edit. Obviously, the power to edit includes, and consists primarily ot; the right to

suppress expression. As stated by the U.S. Supreme Court, in speaking of commnercial

broadcasters,

for better or worse, editing is what editors are for; and editing is selection
and choice of material.- That editors - newspaper or broadcast - can and
do abuse this power is beyond doubt, but that is no reason to deny the
discretion Congress provided. Calculated risks of abuse are taken in order
to preserve higher values.

- Columbia Broadcastina System v. Democratic National Comm., 412 U.S. 94, 124-25. Of

L course, this court has previously stated unequivocally that state-owned broadcasters face

constraints not faced by commercial broadcasters. Forbes L 22 F. 3d at 1428.

C The interest in exercising editorial discretion asserted by the State violates the First

Amendment due to the fact that it is irrefutably "related to the suppression of fr-ee

expression," and is not related to some other objective, such as protecting public health,

safety, or morals. See Day v,. Holahan, 34 Fd- 1356, 1-362 (1994); O'Brien 391 U.S. at

37. If a state interest in the suppression of free expression could override the First

Amendment statutes authorizing general censorship would be permiu*ssible.

It is imnportant to note that appellants are not challenging the state's ability to

exercise independent journalistic and editorial judgment in contexts outside public

forums. It is only when the state opens a public forum that appellants contend its

editorial discretion must give wav to the First Amendment rights of its citizens. IIPTV's
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responsibilities and prerogatives with respect to its progamig in general would not be

affected by the relief appellants seek.

It must also be kept in mind that on the other side of the equation, as in F~aJ

"we are dealing here with political speech by legally qualified candidates, a subject

matter at the very' core of the First Amendment, and that exclusion of one speaker has the

effect of a prior restraint-it keeps his views from the public on the occasion in

question." Forbes H 93 F.3d at 504. (Emphasis added).

The other interest asserted by the State and adopted by the District Court to justify

the State's exclusion of the Plaintiff candidates is an asserted need to maintain

programming discretion under the Federal Communications Act (Add. at 7). The import

of this claim, however, is that by passing the Federal Communications Act, Congress

manufactured a state interest which justifies the suppression of speech, which

* suppression would otherwise be impermissible under the First and Fourteenth

Amendments. Congress does not have the power to relieve the states of their obligations

under the First and Fourteenth Amendments short of an outright amendment to the

Constitution. in other words, Congress cannot make it permissible for the State of Iowa

to do what it otherwise could not do under the First Amendment simply by passing the

Federal Communications Act. As a matter of law and logic, this asserted state interest

cannot be a compelling state interest for the purposes of this analysis.

Moreover, both Commnunications Act concerns and the interest of the State in

furthering public broadcasting decisions would also have been factors in the Forbes I1



case,1' yet this court held that the First and Fourteenth Amendment compelled the state to

include Mr. Forbes in the debate.

2. Subjective types of oppressive government conduct are what the
First Amendment is designed to prevent.

This Court stated that "professional broadcasters are generally better aware of

what constitutes appropriate programming than a group of federal judges; it is clearly in

the public interest in having a state-operated public television free of unnecessary

interference by a federal court" (Add. at 24). The difficulty with this analysis is that

[PTV is the government, and the federal courts cannot abdicate their duty under our

system of checks and balances to prevent "1extraordinarily subjective" decisions that favor

only certain political parties regarding access to a public forum of expression. IPTV can

exercise all the discretion it wants in covering debates sponsored by others or in its

CI_ broadcasting in general, but the sponsorship of public forum debates with public

revenues is different, and the courts cannot simply defer to the subjective decisions of

C government journalists.

Forbes 11 points out that government journalists are prohibited from making the

kind of journalistic judgments routinely made by private sector news people, because "the

First Amendment exists to protect individuals, not government." Forbes H1 at 93 F.3d at

505. A court's limited involvement in IPTV's decisions about access to public forums, is

1./ The Arkansas Educational Television Commission is a signatory to the Statement of
Principles of Editorial Integrinv in Public Broadcasting as shown on Trial Ex. B, p. 7; Jt.
App. at 275).



a small matter compared to the abuses designed to be guarded against by the First

Amendment. History tells us that the First Amendment grew out of the tyranny of

England over the colonies, when the British government practiced censorship to prevent

criticism of its rule. The threat to be feared is government censorship, which means

silencing voices. This case simply involves a request for additional voices to be heard in

a public forum, which is the opposite of censorship, and which poses no threat to a

democracy. The greater evil is clearly the tyranny of suppression rather than the addition

of voices to the political dialogue. As Chief Justice Earl Warren recognized, a diversity of

political viewpoints should be encouraged. Warren said:

All political ideas cannot and should not be channeled into the programs of
our two major parties. History has amply proved the virtue of political
activity by minority, dissident groups, which innumerable times have been
in the vanguard of democratic thought and whose program were ultimately
accepted.... The absence of such voices would be a symptom of grave
illness in our society.

Williams v. Rhodes 393 U.S. 23,39 (1968) (Douglas, J., concurring) quoting Sweezv v.

New Hampshire, 354 U.S. 234, 250-251 (1957) (opinion of Warren, CTJ).

[PTV has argued that its offer to the third party candidates of the opportunity to

appear in ""candidate forums"9 at the end of the campaign, and the right shared by all

federal candidates to "1reasonable access" to the airwaves under the Federal

Communications Act provide an adequate opportunity for third party candidates to air

their %Iews on the station. But Forbes 11 says that it is the particularized forum that the

candidate is seeking which is the focus of analysis, and suggests it is the only relevant
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fortum. Moreover, these candidate foruims are not equivalent forums as discussed below

(see section V. G. 2).

3. "Newsworthiness" is not a Constitutionally permissible standard.

As stated above, the District Court found that IPTV's decision to exclude the

plaintiff candidates from the debates was based on a good faith determination that the

plaintiff candidates are not "newsworthy."' The United States Supreme Court has

determined that "newsworthiness" is an unconstitutional content-based criterion which

"'cannot be tolerated under the First Amendment." Regan v. Time. Inc., 468 U.S. 64 1,

648, 104 S. Ct. 3262, 3267, 82 L.Ed. 2d 487 (1984). In Re which involved the

publication of photographs of money, the court stated:

[Ujnder the statute [(18 U. S.C. § 504(1)], one photographic reproduction
will be allowed and another disallowed solely because the Government

__ determines that the message being conveyed in the one is newsworthy or
educational while the message imparted by the other is not. The
permissibility of the photograph is therefore often 'dependent solely on the
nature of the message being conveyed.' Regulations which permit the
government to discriminate on the basis of the message cannot be tolerated

C)' under the First Amendment.

Id. (Citations omitted.) (Emphasis added.)

Any determination by [PTV of the "newsworthiness" of the plaintiff candidates is

similarly a determination that the content of the Iowa Press debates will be more or less

.'newsworthy" without these candidates than with them. Although Ranarose in the

criminal context (the key distinction made by this Court in deciding plaintiffs' Emergency

Motion; Add. at 20) there is no reason to believe that its condemnation of content-based



suppression of speech applies only in criminal matters. The Court in &~uheld that the

regulations were impermissible due to the First Amendment, not because the defendant

was accused of a crime. A qualified candidate for Congress, seeking to engage in

political speech, an activity "at the very core of the First Amendment" (Er~sJ 93 F.3d

at 504), is entitled to as much protection under the Constitution as a criminal defendant

accused of using a photograph of currency, as in Rgn

The conclusion that an analysis is based on "newsworthiness" is virtually

determinative of the unconstitutionality of the state's policies. Indeed, in once the

= Court determined that the "newsworthiness" standard was content based, it simply stated

that it could not be tolerated under the First Amendment, and that it was "constitutionally-

infirm." 468 U.S. at 648, 104 S.Ct. at 3267, 82 L. Ed. 2d 487 (1984). T he Court

engaged in no further substantive analysis of the constitutionality of the statute to justi fy-

its holding.2, By discretionarily determining whether third party candidates are

sufficiently "newsworthy" to be permitted on public television, IPTV is enaigin an

unconstitutional, subjective, content-based evaluation of expression. Such conduct by) the

Z/ Other government interests that the Supreme Court has found lacking as justification
for content-based regulations include the prevention of the use of military uniforms
without authorization (Schacht v. United States, 398 U.S. 58, 62-3, 26 Law. Ed. 2d 44, 90
S. Ct. 1555 (1970)), and the preservation of the flag as a "1.symbol of nationhood and
national unity." Texas v. Johnson 91 U.S. 397, 407, 105 Ed. 2d 342, 109 S. Ct. 2533
(1989). Here the State has advanced no interests which can be said to be more
compelling than those proffered in RanSchacht and Jono particularly when it is
remembered that the First Amendment does not protect the government it protects
individuals. Hobs 1 93 F.3d at 505.
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government contravenes the First and Fourteenth Amendments.

G. The Means Adopted by the State Are Not Narrowly Tailored.

1. Vesting subjective editorial discretion in government journalists
is the opposite of narrow tailoring.

Even if the State can establish that it has a compelling interest that is unrelated to

the suppression of fr-ee expression and is not content-based, it must still show that the

means it has adopted to achieve its compelling state interest is "narrowly tailored."

Fobsat 93 F.3d 497, 505.

The Statement a/ Principles of Editorial Integrity in Public Broadcasting, relied

on by the state, does not purport to be "narrow" in any respect. As stated on page 11I

thereo "no statement of principles can do more than give general guidance to the

N? trustees charged with overseeing its public broadcasting service," and "amid the pressures

of great events, general principle gives no help (Emphasis added)." (Trial Ex. B; Jt. App.

at 277). It cannot reasonably be argued that these general broad principles which do not

purport to do more than "give general guidance" (which is admittedly "no help"), are

C", f"narrowly tailored"I to do anything. Discretion is discretion, and is the opposite of narrow

a/' In fact, the Statement of Principles could easily be read to require the inclusion of the
plaintiff candidates in the debates. The first sentence of the first principle in the mission
statement of public broadcasting states:

1. We are Trustees of a Public Service.
Public broadcasting was created to provide a wide range of

programming services of the highest professionalism in quality which can
educate, enlighten and entertain the American public, its audience and
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Similarly, IPTV Programming Policy 2.1 (Trial Ex. GO; Joint App. at 311-312)

could hardly be broader. The Policy is merely aspirational in character and provides no

guidance of a concrete nature to programmers or others within IPTV. The relevant

section (Public Affairs) states that programming decisions "should maintain maxium

objectivity and fairness." lndeed, defendants have not seriously attempted to argue that

their decisions on whom to invite to the debates were based on any type of systematic or

even conscious application of criteria set forth in any documents. Mr. Newell, who made

the decision, even at the time of trial did not know there were written guidelines (Trial

Tr., Vol. HI at p. 287 line 24 to p. 288 line 24; Jt. App. at 37-38), and he and Miller based

their decisions on subjective or ext raordi narily subjective elements that evaluated the

plaintiff candidates' ability to %in or impact the election, not on maximally objective

source of support."9

The first sentence of the second principle in the mission statement is:

"H'. Our Service Is Programming.
The purpose of public broadcasting is to offer its audiences public
and educational programming which provides alternatives in quality,
cvpe and scheduling."

The first sentence of the third principle is:

"III11. Credibility Is the Currency of our Programming.
As surely as programming is our purpose, and the pride by which our
audiences judge our value, that judgment will depend upon their
confidence that our programming is free from undue or improper
influence."lo

(Trial Ex., p. 4) (emphasis added.)"'
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standards. Thus, even if there were narrowly tailored means, they were not used by

appellees in the ci.rcumstances of this case.

As stated by the Supreme Court in Shuttlesworth v. City of Binnh . 394 U.S.

149, 89 S.Ct. 935 (1969), "14a law subjecting the exercise of First Amendment freedoms to

..prior restraint .. . without narrow, objective, and definite standards ... is

unconstitutional." Id. 394 U.S. at 150-5 1. Here the standards are neither narrow nor

objective nor definite,, and constitute a prior restraint. Hobs 1 93 F.3d at 504.

2. The availability of other opportunities to appear on [PT1V does
not compel a finding of narrow tailoring.

The District Court held that the State's policies are "narrowly tailored" because, in

part, the plaintiff candidates were offered an opportunity to present their views on other

programs. The availability of other forums,, however, does not affect whether the plaintiff

candidates have been unconstitutionally excluded from the particular public forumns at

issue or whether the defendants" policies leading to that exclusion are narrowly tailored.

This is much like a situation where a candidate wants to appear with other candidates on

CIIII a soap box in the town square, but the government refuses on the grounds he is not

sufficiently interesting, telling him he has plenty of opportunities to speak a few blocks

south of the square at some other time.

Moreover, the candidate forums offered by LPTV do not provide an equivalent

opportunity. Defendant Miller told Marcus that "these programs [the separate candidate

forum involving five Natural Law party candidates] would air during the final days of the



campaign when viewer interest in election activities is very high," (Trial Ex. 23; Joint

App. at 260). Professor Shelley's well-reasoned analysis, however, demonstrates that

separate is not equal and later is not betier.

Shelley testified that when all the Natural Law Party candidates appear together,

rather than having an opportunity to appear with the major party candidates, the third

party candidates do not have the opportunity to draw the contrast that is necessary to

make it easier for voters to decide to vote for them ( Trial Tr., vol. MI at p. 73 line 9 to 75

line 24; Jt. App. at 93-96). He further testified that segregating the third party candidates

creates the impression that there is a political "major league" and a "minor league" and

that when a forum is held close to the election, this exposure is not very useful since

voters are a lot less likely to consider new alternatives then as they are earlier in the

campaign when their minds are more open. (Trial Tr., Vol. M at p. 72 line 9 to 75 line

24; Jt. App. at 93-96). Professor Shelley explained how voters narrow their choices as

they get closer to an election as a result of the "selective perception" process, and that

voters are a lot less likely to consider all the possible alternatives later in an election.

01 (Trial Tr., Vol. INI, at p. 62, line 17 to p. 66, line 22; Jt. App. at 83-87).

Professor Shelley further testified that the effect of excluding the third party

candidates from the Iowa Press show is that it "11relegates them to a second or third level

importance in politics," and "it just tends to reinforce the idea that these are parties that in

some ways shouldn't be taken very seriously because they do not get the same media play

that the two major parties do; so it certany hurts in terms of fundraising." (Trial Tr.



Vol. [E9 at 77, lines 6-11; Joint App. at 98). Professor Shelley testified it was

"fund-amentally unfair" to exclude third party candidates from the debates from the

perspective of the candidates or the perspective of the voters because it doesn't give

voters a basis on which to decide who is best to vote for, and it unfairly assumes that

voters can make a comparison of candidates seen at differet times as mere talking heads.

(Trial Tr., Vol. MI at p. 97, line 25 to p. 99, line 7; Jt. App. at 118-120). The state should

not have the power to relegate certain political parties to second class status.

Moreover, the candidate forumns offered to the third party candidates aired only

once for a half hour during the week (Trial Ex. 26; Jt.. App. at 268), whereas the debates

between the Republican and Democratic candidates aired twice for a half hour each time

(Trial Tr., Vol. 11 at 284 lines 7-Il; Rt. App. at 34) and included an airing Sunday

evening, the most watched night on television. (Trial Tr., Vol. II at p. 304 line 1 to p. 3 06

line 9; Jt. App. at 54-56).

Thus, in terms of the length of time the candidates would appear on IPTV, the

Republicans and Democrats share a total of one hour of progrmig time, resulting in

approximately 30 minutes of questions and answers by each of the major party

candidates. The five Natural Law Party candidates were scheduled at a less advantageous

time, and five candidates shared a 30-minute program, aired only once, resulting in

approximately six minutes of questions and answers for each third party candidate.

All federal candidates also have reasonable access rights under the

Communications Act to appear on IPTV, but the candidates have to pay for and produce



their own shows at a substantial cost for studio time and technical personnel, and the

Republicans and Democrats are unlikely to appear with the thid party candidates.

Moreover, this is a right that all federal candidates have, including Republicans and

Democrats. Therefore, reasonable access cannot be an equalizer that would somehow

place the third part candidates on an equal footing with the Republicans and Democrats

in terms of IPTV exposure.

H. The Statement in the IPTV Program Guide that the Democratic and
Republican Candidates were the "Major Candidates" Seeking Federal Office
Constitutes an Impermissible Governmental Endorsement of Those Candidates.

The Program Guide of IPTV advertised the "co-appearances by the major

candidates seeking to represent Iowa's five Congressional districts (emphasis added),"

referring to the Democratic and Republican candidates by name. (Tr. Ex. 18 at 3; Joint

App. at 239). Professor Shelley testified that whether or not this was intended to be an

endorsement, the average viewer or voter would see it as stating that the choice is for

either a Democrat or Republican. Shelley testified that this reinforces the message that

there are only two parties worth considering and harms the fundraising and other efforts

CIN of third party candidates. (Tr. Tr. Vol. III at p. -78 line 2 to p. 79 line 9; Joint App. at 99-

100). This is simply not a proper message for the state to communicate to its citizens and

voters.

1. The Court Should Give No Weight to the Government's Threat That It
Will Cancel Debates Rather than Include Third Party Candidates.

When public broadcasting takes the position that it will cancel the debates if the



court require it to include third party voices, as [P1W has done, that is not an argiment

that should be given weight. This argument is akin to a public school board arguing that

it should not be compelled to desegregate because if it is ordered to do so it will simply

shut down the school. The court should not be persuaded by threats of capricious and

obdurate behavior.

VI.

CONCLUSION

For all of the foregoing reasons, declaratory relief was improperly denied by the

District Court. Appellants respectfully request that this Cowrt reverse the District Court

and remand with instructions to enter declaratory and other aporate relief in

appellants' favor.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA

CENTRAL DIVISION

JAY B. MARCUS, MARCUS FOR)
CONGRESS, THE NATURAL LAW
PARTY OF IOWA, EDWARD T. RUSK)
OF THE WORKING CLA.SS PARTY,
EDWARD T. RUSK FOR CONGRESS, ) NO. 4-96-CV-80690
MICHAEL CUDDEHE, MICHAEL
DIMICK, ROGERS BADGETr, PETER ) FINDINGS OF FACT,
LAI4OUREU Xv FRED GRATZON, CONCLUSIONS OF LAW,
and SUSAN MARCUS, ) AND JUDGMENT DISMISSING

COMPLAINT
Plaintiffs,

VS.

IOWA PUBLIC TELEVISION, A
S STATE AGENCY, and DANIEL K.

MILLER in his official capacity,

Defendants.

'C The plaintiffs filed this action on September 13, 1996,

alleging that the defendant public television network and its

director of programming and production had infringed their

constitutional rights arising under the First Amendment. The

plaintiffs sought to have the seven plaintiffs who are qualified

C candidates for election to the Congress (hereafter the plaintiff

candidates) included in programs scheduled to be aired on the six

weekends leading up to the November 1996 general election. The

plaintiffs also sought injunctive relief requiring the network to

retract or correct its statement in a program guide referring to

Republican and Democratic party candidates as "the major

candidates."

~C~'3C CNSEL1
D, ON_________ I
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Recognizing that the case might soon become moot, the

court promptly held a hearing but then denied the plaintiffs'

request for preliminary injunctive relief. The court then

scheduled trial to begin on September 30, 1996. On September 27,

plaintiffs filed a jury demand. Without deciding whether the case

presented issues properly triable to a jury, the court commenced

trial by impaneling a jury on September 30. The court informed the

parties that the jury's verdicts would at least be considered

advisory and might be deemed binding on all fact issues if the

court concluded the Seventh Amendment gave the parties a right to

trial by jury.

I. Th~e Fct.

The parties stipulated many background facts, here

repeated in the form set forth in the court's instructions to the

jury:

The plaintiff , Jay B. Marcus, is a duly
qualified candidate of the Natural Law Party
for U.S. Representative in Iowa's Third
Congressional District.

Michael Cuddehe, Peter Lamourex, Rogers
Badgett, and Michael Demick are the duly
qualified candidates of the Natural Law Party
for U.S. Representative in Iowa's First,
Second, Fourth, and Fifth Congressional
Districts, respectively.

Marcus for Congress is a political
committee formed in 1996 to promote the
election of Jay B. Marcus for U.S.
Representative. The Natural Law Party of Iowa
is a political committee formed to bring a
scientific perspective into government and to
promote the election of Natural Law Party
candidates for public office.
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Edward T. Rusk is a duly qualified
candidate of the working Class Party for U.S.
Representative in Iowa's Third Congressional
District. Edward T. Rusk for Congress is a
political committee formed to promote the
election of Edward T. Rusk for U.S.
Representative.

Fred Gratzon is a duly qualified candidate
of the Natural Law Party for U.S. Senate in
I owa.

Susan Marcus is a registered voter in Iowa
who desires to hear the candidates who are
parties to this action participate in forums
with the Republican and Democratic candidates
and all other legally qualified candidates on
the IgaPrs show.

The defendant, Iowa Public Television, is a
state agency. Daniel K. Miller is the
Director of Programming and Production for
Iowa. Public Television and is a state
employee. Dave Bolender is the Executive
Director of Iowa Public Television and is a
state employee. Michael Newell is an agent of
Iowa Public Television who produces the
television show Iowa Press.

The court submitted eight special verdict questions to

the jury, and the Jury answered each as follows:

1.Have the plainti.ffs proved that the
Iowa Press programs involving Iowa
Congressional candidates [hereinafter "the

Iow Prss rograms") r "debates"?
Ans: Yes

2. Have the defendants proved that the
.owa Press programs are bona fide news
4ntervi.ew pro grams? Ans: Yes

3. Have the plaintiffs proved that the
defendants did not act in accordance with a
predetermined policy in deciding whom to
invite to participate on the Iowa Press
programs? Axis: No

4. Have the plaintiffs proved that the
defendants based their decisions on whom they
would invite to participate on the Iowa Press

3



programs solely on whether the candidates had
been nominated by the Republican or Democratic
parties? Ans: No

5. Have any of the plaintiff candidates
proved that the plaintiff candidates'
appearance on an Iowa Press program would be
newsworthy?

Jay B. Marcus Ans: No
Edward T. Rusk Ans: No
Michael Cuddehe Ans: No
Michael Demick Ans: No
Rogers Badgett Ans: No
Peter Lamourex Ans: No
Fred Gratzon A.-s: No

6. Have the plaintif fs proved that the
defendants excluded the plaintiff candidates
from the Iowa Press programs because
defendants disagreed with their opinions on
political issues? Ans: No

7. Have the defendants proved that the
defendants excluded the plaintiff candidates
from the Iowa Press programs on the basis of
independent journalistic and editorial
judgments the defendants made based on
newsworthiness? Ans: Yes

8. Have the defendants proved that the
defendants intended to open the Iowa Press
programs only to those Congressional
candidates whom the defendants invited to
appear? Ans: Yes

CW'11The court need not decide whether the jury's findings

O\1 were advisory only. Each of the jur-y's answers to the special

verdict questions was fully supported by evidence in the record.

The court makes the same findings based on its independent

consideration of the evidence, including its assessment of the

credibility of the parties who testified, the expert witnesses, and

other witnesses. The court finds defendant Miller's testimony

credible concerning the reasons the plaintiff candidates were not

included in the IoaErs programs.
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With hindsight, the court would have asked the jury one

additional question concerning the defendants, intent in selecting

persons for the Iowa P ess program. I believe that I should have

asked the jury, as a follow-up question to special verdict question

No. 1:

Have the plaintiffs proved that the
defendants intended the IoaPrs programs to
be "debates"?

I find the defendants did not intend the programs to be debates.

The defendant network has been airing weekly IowaPres appearances

of public figures for over twenty years. The typical programs are

not debates but simply journalists' interviews of persons in the

news generally. This is consistent with the jury's answers t-

special verdict questions 2 and 8, finding that the IoaRrs

candidate intCerviews are bona fide news interview programs and that

defendants opened these programs only to those congr3ssional

candidates defendants invited to appear.

Nevertheless, I conclude that reasonable persons viewing

the programs would have found the Joint appearances of candidates

on the Iowa Press programs to be "debates, " using the definition in

jury instruction No. 13. Iow Prs nterviews of the candidates

were staged to give the public the opportunity to receive the views

of4 the candidates interviewed on the programs, and the programs

were regulated by the moderator and journalists asking questions.

So the IoaPrg programs were debates.
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II. ConclUsion. of Law.

1. The Iowa Prs programs constituted limited

public forums, because they were political debates staged by a

public television network. && Forbes v. Arkansas Educational

Television Communication Network, F.2d ___(8th Cir. 1996)

(slip opinion p. 12) (hereafter o~be III; gf. Cornelius v. NAACP

Legal Defense & Education Fund. Inc.., 473 U.S. 788, 804-06 (1985)

(whether government created limited public forum turns on its

intent).

2. Plaintiffs have not established their First

Amendment rights were violated. Persons presenting political

viewpoints on a public television network mray be excluded from

staged debates if the exclusion is narrowly tailored and will serve

~.compelling state interests. Fobe_ at p. 15.

3. Defendants excluded the plaintiff candidates for

* principled reasons based on a sufficient state interest. 4=

Forbes v. Arkansas Educational Television Commision 22 F.3d 1423,

1429 (8th Cir. 1994) , cert. denied, 115 S. Ct. 500 & 1962 (1995).

The jury's findings and the court's findings of fact support this

conclusion. Defendants did not exclude the plaintiff candidates

ar-bitrarily but based the decision on a pre-determined policy.

Defendants did not base their.. selection on whether persons to

appear on the Iowa Pres programs had been nominated by the

Republican or Democratic parties, nor whether defendants disagreed

with the candidates' opinions on political issues. The decision

was based on the defendants' reasoned determination that the Igwa
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Pregs programs are bona fide news interview programs; and in

defendant Miller's professional editorial judgment not one of the

plaintiff candidates was newsworthy. It is profoundly important

that the defendant network and its news editors be allowed to

exercise independent journalistic and editorial judgments based on

newsworthiness. If the defendant network may not exercise

editorial discretion in determining the content of its programs,

the network would be fundamentally bland and of little value to the

public it serves. So defendants proved they were serving a

compelling state interest in excluding the plaintiff candidates

from the IoaRrs programs. Se FCC v. Leaarue-of Women Voters,

468 U.S. 363, 367 (1984) ; Barnard v. Chamberlain, 897 F.2d 1059

(10th Cir. 1990) ; Muir v. Alabama Ed. Televso Comm. , 688 F. 2d

1033, 1040 (5th Cir. 1982), cert. denied, 460 U.S. 1023 (1983).

4. Iowa statutes, received in evidence as exhibits,

created the defendant network to be and operate as an institution

of the press to serve the people of Iowa, free from political

pressure from within or from without state government. Applicable

Iowa law expresses a compelling governmental purpose in having the

defendant network operate according to the Communications Act of

1934 and the rules and policies of the Federal Communications

Commission adopted under that federal statute. See FCC v. League

of Women Voters, 468 U.S. 363, 378 (1984).

5. Defendants' exclusion of the plaintiff

candidates was narrowly tailored. The plaintiff candidates were
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granted the opportunity to present their views on other programs

presented by the network, based on Federal Communications Act equal

access rules, and they are scheduled to appear on an upcoming joga

Press program presenting views of congressional candidates not

invited to the Igwa ress~ programs here at issue. Defendants

proved by credible expert testimony that the defendant network's

exercise of journalistic discretion meets generally accepted

broadcast industry standards for making judgments about

newsworthiness, as required by the "Statement of Principles of

Editorial Integrity in Public Broadcasting," a document received in

evidence in this case.

6. The court disagrees with plaintiffs, contention

that FobsI is dispositive of this case. ForbesII, is

distinguishable. There the court held that the Arkansas public

television network excluded the plaintiff Forbes, a congressional

candidate, solely because network personnel deemed him not a viable

Spolitical candidate. Here, in contrast, the court and the jury

have found credible the defendant Miller's explanation that lack of

newsworthiness and not lack of viability of the plaintiff

congressional candidates was the basis for the defendants' decision

not to invite the plaintiff candidates. Defendants acknowledged

that the plaintiff candidates were qualified to have their names on

the ballot and therefore were viable candidates. Defendants

properly took into account in determining newsworthiness, however,

their study of the feeble efforts of the plaintiff candidates to

raise funds or express efforts in their campaigns to generate



public support for their candidacies. In ores 11..j the court held

that the defendant network did not have a compelling and narrowly

tailored reason for excluding the plaintiff from a debate when it

simply deemed the plaintiff Forbes a person who was not a "viable

candidate." Id. at p. 14. FQorb~L.LZ is therefore inapposite.

The clerk of court shall enter judgment in favor of the

defendants and against the plaintiffs, dismissing this action at

plaintiffs' costs.

IT IS SO ORDERED.

Datedthi -day of October, 1996.

CHARLES R. WOLLE, JUDGE
UNITED STATES DISTRICT COURT
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No. 96-364SSIDM

Jay B. Marcus, et al,

Appellants,

V.

Appeal from the United States
District Court fox the
District of Southern Iowa

Iowa Public Television, etc., et a1*

Appellees.

Appellees' motion requesting oral argument in the referenced appeal

has been considered by the court and is hereby denied.

October 11 , 1996

Order E eed at the Direction of the Court:

Clerk, U.S. Court Of AP4 ,Egt Circuit

11)



United States Court of Appeals
FOR TE UGN CIRCUIT

No. 96-3645

Jay B. Marcus; Marcus For
Congress, a political committee;*
The Natural Law Party of Iowa, *
a political committee; Edward T.*
Rusk, of the Working Class*
Party; Michael Cuddehe; Michael
Dimick; Rogers Badgett; Peter
Lamoureux; Fred Gratzon; Susan
Marcus,,*

Appellants,
*Appeal from the United States

C. V. *District Court for the
*Southern District of Iowa.

Iowa Public Television, a state
agency; Daniel K. Miller, in
official capacity,

Appellees.

ORDER

Filed: October 11, 1996

Before FAGG, MAGILL, and BEAM, Circuit Judges.
C1

MAGLL, Circuit Judge.

Jay B. Marcus, Marcus for Congress; The Natural Law Party of

Iowa, Edward T. Rusk, of the Working Class Party; Michael Cuddehe;

Michael Dimick; Rogers Badgett; Peter Lamoureux; Fred Gratzon; and

I .L.



Susan Marcus (Movants) 1 sought equitable relief against Iowa Public

Television and one of its officials (IPTV) in the district court.2

IPTV had scheduled "Joint appearanceso of Democratic and Republican

candidates for United States Representative f or each of Iowa" s five

congressional districts on its program IowaL ZrAs. Movants sought

injunctive relief requiring IPTV to winclude all legally qualified

candidates in the joint appearances, " Compi. at 101, as veil as

other injunctive and declaratory relief. The district court denied

a preliminary injunction and, following a trial before the court

and an advisory jury, 3 denied permanent injunctive relief.

Movants# appeal of this denial of injunctive relief is pending

before this Court.

IP'rv has two scheduled joint appearances still to be

broadcast. On Sunday, October 13, 1996, the Democratic and

Republican candidates for United States Representative for Iowa's

First Congressional District will appear on IQwa Press, and on

'Jay B. Marcus is the Natural Law Party of Iowa (NLP) candidate
for United States Representative in Iowa's Third Congressional
District; Rusk is the Working Class Party candidate for United
States Representative in Iowa's Third Congressional District;
Cuddehe is the K*LP candidate for United States Representative in
Iowa's First Congressional District; Dimick is the NLP candidate
for United States Representative in Iowa's Fifth Congressional
District; Badgett in the NLP candidate for United States
Representative in Iowa's Fourth Congressional District; Lamoureux
is the NLP candidate for United States Representative in Iowa's

C% Second Congressional District; Gratzon is the NLP candidate for the
United States Senate in Iowa; and Susan Marcus is a registered
voter in Iowa who wishes to see these aforementioned political
candidates debate with Democratic, Republican, and other qualified
congressional candidates on the Iowa ballot.

'he Honorable Charles R. Wolle, United States District Judge
for the Southern District of Iowa.

3'Although seeking only equitable relief, the Hovants filed a
jury demand with the district court on September 27, 1996. The
district court impaneled a jury "(w~ithout deciding whether the
case presented issues properly triable to a jury," Mem. Op. at 2,
and the district court made "the same findings (as the jury] based
on its independent consideration of the evidence." j.at 4.

-2-
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Sunday, October 20, 2996, the Democratic and Republican candidates
for United States Representative for lowa's Fourth COngresonal
District vili appear on I fL. uea. Kovants have brought this
motion for emergency injunctive relief before this Court,
requesting that XPTV be enjoined from broadcasting theise Joint
appearances "unless all legally qualified candidates are permitted
to participate on an equal basis." Emergency Not. at 1. Because
we conclude that injunctive relief is not warranted at this point
in this case, we deny the notion.

1.

IPTV is an Iowa state actor, and is governed under the
- - provisions of Iowa Code S 256.80-256.90. IPTV produces and

broadcasts IowaJ Press, a "30-minute news and public affairs program
(which] airs twice each Sunday at noon and 7:00 p.m." Movants'

App. at 14. Beginning on September 22 and running for a total of

five weeks, IaPrs scheduled "co-appearances by the major
candidates seeking to represent Iowa,'sa five congressional districts
in the Iowa delegation in Washington D.C." LL The major
candidates were all Democrats or Republicans. Under the program's

7' format, a host and a team of political reporters askc questions of

the candidates, who would have an opportunity to present their
views to the audience.

C10% Movants made repeated requests to IPTV that they be allowed to
participate in the joint appearances. IPTV declined to allow other
candidates to participate in the scheduled joint appearances,

concluding that they were not newsworthy. IPV did offer to

include Movants and other candidates to present their views on

other programs presented by the network. Dissatisfied with this

offer, Movants brought suit against IPTV for injunctive and

declaratory relief on September 13, 1996. The district court

denied Movants' motion for preliminary injunctive relief on

September 24, 1996, holding that they had failed to demonstrate



irreparable harm and that they did not establish a likelihood of
success on the nerits.4 Trial was set for September 30, 1994, and
a jury was impaneled.

After the presentation of evidence, including witness and
expert witness testimony,, the jury returned a special verdict with
a series of interrogatories. Based on an independent review of the
evidence, the district court adopted the jury's findings,, and made
additional findings. The district court found that,, although not

intended by IPTV to be "debates," the scheduled joint appearances

'T'he district court found that:

Plaintiffs have not proved irreparable harm or that
on balance the harm they would suffer would outweigh the
harm caused by granting an injunction. There is no
showing in this record that their scheduled appearances
on Iowa Public Television programs other than "Iowa
press" would be less valuable to them. Voter attention
given to a program aired closer to the time of the
elections may well have a more favorable impact on voters
than a presentation on the Iowa Press programs now
planned. on balance, an injunction'Is harm to the
exercise of defendants' journalistic discretion would
outweigh any harm plaintiffs might suffer from not
appearing on the planned Iowa Press shows.

Plaintiffs have not established a likelihood of
success on the merits. The question of whether or not
the planned Iowa Press programs featuring political
candidates will constitute a debate under Eobsv
Arkansas Education Television Commission, (93 F.3d 497
(8th Cir. 1996) (Forbs IIf)], is a very close one.

The public has an interest in hearing the views of
all legally qualified candidates. But the record here is
that all candidates' views can adequately be presented on
Iowa Public Television programs without requiring the
requested appearances with other candidates on the
scheduled Iowa Press programs. Moreover, there is a very
strong public interest in allowing news broadcast
journalists to exercise editorial discretion.

Order at 1-2.
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-- would be interpreted by reasonable persons viewing Iowa ftlaa to be

debates.

The district court also found that the IowaL1Z351 programRs

were Obona fide news interview programs." M. Op. at' 3. The

district court noted that

defendant network has been airing weekly IoaJrs
appearances of public figures for over twenty years.- The
typical programs are not debates but simply journalists,
interviews of persons in the news generally.

~.at 5. The district court found that Movants had been excluded

from the joint appearances "on the basis of independent

journalistic and editorial judgments" by IPTV that the Movants were

not newsworthy, I&. at 4, and specifically held that Movants had
failed to prove that their appearance on IoaPrs would be

newsworthy. IL. The district court also held that IPTV did not

base its decision to include certain candidates in the joint

appearances based on the candidates' political affiliation, and

that Movants were not excluded from the joint appearances based on

* their political affiliation or on the basis of their political

views.

Based on these findings, the district court concluded that the

IoaPrs programs constituted a limited public forum, but that

Movants' exclusion from the programs did not violate the First

Amendment. IPTV served a compelling state interest, defined by

IPTV's policies, by limiting the joint appearances to newsworthy

candidates. The district court further held that the exclusion was

narrowly tailored because, although not invited to appear on Iow

Press, Movants did have access to other programs presented by IPTV.

The district court denied all relief , and Movants appealed. During

the pendency of the appeal, Movants brought this motion before us.



Whether a preliminary injunction should issue involves
consideration of (1) the threat of irreparable harm to
the movant; (2) the state of the balance between this
harm and the injury that granting the injunction viii
inflict on other parties litigant; (3) the probability
that movant will succeed on the merits; and (4) the
public interest.

We address each of these issues in turn.

A.

The two remaining joint appearances scheduled on IoaPrs

concern the First and Fourth Congressional District races. Only

Movants Cuddehe and Badgett, the candidates for those races, would

be directly affected by the grant of the requested injunctive

relief. we therefore direct our inquiry into irreparable harm to
these two Movants.

We agree with the district court that the access offered to

these Movants on other IPTV programs will be of significant value

to the Movants, and might well have a more favorable impact on

voters than the earlier airing of Iowa Press. See Order at 2. Bu

= Trial Tr. at 73, reprinted in Movants' App. at Ex. G (expert

testimony of Professor Mack Shelley that appearance in a debate is

more valuable than a postdebate appearance) . We disagree, however,

that these Movants have failed to show irreparable harm.

Movants in this motion argue that their First Amendment right

to express themselves in a limited public forum has been offended

by their exclusion from the joint appearances on Iow Pes. If

they are correct and their First Amendment rights have been

violated, this constitutes an irreparable harm. Se. .g.., Elo

v.Brs 427 U.S. 347, 373 (1973) (plurality opinion) ("The loss

of First Amendment freedoms, for even minimal periods of time,

unquestionably constitutes irreparable injury."). This element of

the Dataphase analysis is therefore satisfied.

-7-
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We agree with the district court, however, that the balance of
harms in this case weighs against issuing an injunction. Although

a state actor, IPTV is a media organization, which necessaktily must
make editorial decisions regarding the content of its programming.
Interference with that editorial discretion constitutes a

signif icant injury to the editorial integrity of IPTV, which

interfeores with their primary mission of serving the public. jg

HM. Op. at 7.

In addition, IPTV has represented that, if required to include
other candidates in the IoaPrs joint appearances, it will
cancel the scheduled joint appearances entirely "rather than impair
its journalistic integrity and its credibility with its viewers."

Hem. in Opposition to Emergency Mot. at 3. We note that this is

precisely the step taken by the Nebraska Education Television

Network in August 1996, when it cancelled a scheduled debate
between certain senatorial candidates rather than include uninvited

candidates or face litigation. We find that the threat of possible
harm to IPTV is substantial if the requested injunction were to

issue, and is greater than the harms faced by Movants.

C .

we also do not believe that Movants have demonstrated a

likelihood of success on the merits. In this case, "success on the

merits" means that we would reverse the district court on appeal.

We do not lightly assume district court error, particularly where,

as in the appeal pending before this Court, the district court's

judgment shall be reviewed for abuse of discretion. J=gj tanv
Missouri State High Sch. activities Ass'n, 40 F.3d 926, 929 (8th

Cir. 1994).



Accepting for the purposes of this notion that the joint

appearances are debates and that IPTV has opened IowLa.Press as a

limited public forum to qualified congressional candidates, ins2
Mem. Op. at 5-6, IPTV's regulation of speaker access "survive(s]

only if (it is] narrowly drawn to achieve a compelling state

interest." International Soc'v for Krishna Consciousness. Inc. V

Lgj, 505 U.S. 672, 678 (1992).

IpTV presented evidence, and the district court found, that

iPTv limited speaker access to the joint appearances on Iowa ErJA

on the basis of the newsworthiness of the candidates. The district

court held that IPTV had a compelling interest in presenting

newsworthy programs, stating that:

It is profoundly important that the defendant network and
its new editors be allowed to exercise independent
journalistic and editorial judgments based on
newsworthiness. If the defendant network may not
exercise editorial discretion in determining the content
of its programs,, the network would be fundamentally bland
and of little value to the public it serves.

Mem. Op. at 7.

Movants argue that IPTV has no compelling interest in limiting

speaker access, and rely heavily on our decision in £Qx.s..
Arkansas Educational Televis i Commission, 93 F.3d 497 (8th Cir.

1996) (ForesII) In Fobs , we held that an independent

candidate could not be excluded from a debate broadcast on a state-

operated public television station because he was not a "viable"

candidate. itft jj_ at 504-05. Reasoning that Arkansas law itself

defined "viability" as being qualified as a candidate, we

determined that the independent candidate had been excluded from

the debate only because "in the opinion of the network, he could

not win." Id at 504. Relying on Families Achieving Independence

and Respect v. Nebraska Department of Social Services,, 91 F.3d 1076

-9-



(8th Cir. 1996), a decision which has recently boon vacated pending
rehearing by the Court en banc, the FgrbsU.I Court stated that:

We have no doubt that the decision as to political
viability is exactly the kind of journalistic judgment
routinely made by raewspeople. We also believe that the
judgment in this case was made in good faith. But a
crucial f act here is that the people making this judgment
were not ordinary journalists: they were employees of
government. The First Amendment exists to protect
individuals, not government. The question of political
viability is, indeed, so subjective, so arguable, so
susceptible of variation in individual opinion, as to
provide no secure basis for the exercise of governmental
power consistent with the First Amendment.

93 F.3d at 505. Movants reason that, because this case also

involves the exclusion of a candidate based on a "subjective"

determination of newsworthiness, 2= Trial Tr. at 296 (testimony of

Mike Newell, Producer for IoaPrs) it must also be an improper

exercise of governmental authority. We disagree.

Fobs1 cannot be read to mandate the inclusion of every

candidate on the ballot for any debate sponsored by a public

television station. Nor does FobsI suggest that public

television station administrators, because they are government

actors, have no discretion whatsoever in making broadcast

determi;nat-.ions. Rather, Forbes II held that there was no

compelling interest in excluding statutorily-defined viable

candidates from a debate based on the viability of the candidate.

Unlike "viability," which is ultimately for the voters to decide,

"newsworthiness" is peculiarly a decision within the domain of

journalists.

Relying on Regan v. Time. Inc., 468 U.S. 641 (1984), Movants

assert that. "newsworthiness" is an inherently improper basis for



0

*In order to assure that programs meet the standards of
editorial integrity the public has a right to expect, the
following five principles and guidelines establish a
foundation for trustee action. . a . The ultimate goal of
the principles and guidelines is to assist public
broadcasting trustees in fulfilling their vital role in
this important public service.

Z& These f ive principles are: (I) we are Trustees of a Public
Service; (II) Our Service is Programming; (III) Credibility is the
Currency of our Programming; (IV) Many of our Responsibilities are
Grounded in Constitutional or Statutory Law; and (V) We Have a
Fiduciary Responsibility for Public F'unds. LL. The guideline to
Principle III, Credibility is the Currency of our Programming,

instructs that:

The process of developing programs to meet the audience's
needs must function under clear policies adopted and
regularly reviewed by the trustees. This process must be
managed by the professional staf f according to generally
accepted broadcasting industry standards, so that the
programming service is free from pressure from political
or financial supporters. The station's chief executive
officer is responsible for assuring that the program
decisions are based on editorial criteria, such as
fairness, objectivity, balance and community needs; not
on funding considerations.

In adhering to these guidelines, IPTV has created a

programming policy, which provides that:

In the presentation of public affairs programming, Iowa
Public Television should maintain maximum objectivity and

*fairness. Iowa Public Television should strive for a
better informed citizenry of the state of Iowa, through

L the presentation of im~ortant and significant issues.

Resp't's App. at Ex. 3 (emphasis added).

In meeting these policies, IPTV has limited access to the Iow
Press joint appearances to newsworthy candidates. Although a

-12-



determination of newsworthiness is based on Journalistic

discretion, and is therefore somewhat subjective, there are clearly

objective elements of newsworthiness. Daniel K. Killer, the

Director of Programming and Production for IPTV, testified at

length in his deposition to the elements which ±nfOrm* a

professional editorial judgment that a candidate's appearance is

"newsworthy":

(N~ewsworthineSS has a number of elements, I think. Is
this candidate or this campaign, is it active in the
region that it's running for? If it's a statewide
campaign, for example, is it active in all of Iowa's 99
counties or in a majority of them? Does it have--my
phrase, not a good one--an organization of volunteers,
campaign organization beyond the campaign staff? If the
candidate or campaign or party has had previous exposures
to elective offices, how have they done? If they have
done well, what is well? Are they growing? Is there
growth in their success at the polls? Have they had
previous exposure to elective office? Are they seeking
the office actually to be elected to it or do they say
that they are seeking it to bring ideas into the
marketplace? How has their fund-raising been? Is it a
broad base? Do they have a lot? Do they have little?
Whatever. How are they treated by other media
organizations? Have their efforts generated news in
other media organizations or if there are debates, have
they been included in those debates by other news
organizations? What are we hearing? What are we hearing
either from the public or what are we hearing from the
campaigns themselves? Are people calling us and saying
you know, "Such and such had a crowd of 550 last night,"
or are they calling us and saying, "Such and such had a
crowd of five." The last part, are we hearing anything?
What are we hearing from the campaigns themselves?
Politics is an enterprise that relies on the ability of
its participants to sell themselves, to retail
themselves. What are we hearing along that line? Do we
hear a lot from the candidates themselves? Are they
calling us? Are they faxing us? Are we getting
encouraged by their supporters who happen to be people we
know or people we don't know to pay attention to their
campaigns? Do we see early indications of retail efforts
in that regard in the media? Are they buying newspaper
or radio ads?



Dep. at 22-24, reorinted in Movants' App. at Ex. C. Professor

Barbara Mack, an expert witness for IPTV, testified regarding
journalistic standards of nevsworthiness:

When I teach freshmen journalists about what is meant by
newsworthiness, what makes someone newsworthy, you talk
about the--the quality that that person or that news
event has.

Is that news event going to have an impact on the
people who read your newspaper or who watch your
television station? Is it going to change their lives?
Does it have the potential to change their lives? Is it
something which is a public conflict? Conf lict is one of
our classic new values. Impact is a classic news value.

We talk about the news--the news value of locality.
As strange as it may seem, a bus accident that occurs in
India will get very little coverage in the Des Moine
Register, but a bus accident that occurs in downtown Des
Moines at rush hour, even though it may injure fewer
people, will get more new coverage. Why? Because it's
local, and local news has importance.

We talk about the value of human interest, and many
of the stories that most people think of as feature
stories are human interest stories. They appeal to the
characteristics of the human spirit.

So when a journalist is making a decision about what
is or is not news, there is always a very careful
evaluation of each of those factors.

Trial T.-. at 355-56.

As found by the district court, IPTV properly determined that

none of the Movants were newsworthy, see Mem. Op. at 4. The

district court found that:

Defendants properly took into account in determining
newsworthiness . . . their study of the feeble efforts of
the plaintiff candidates to raise funds or express
efforts in their campaigns to generate public support for
their candidacies.



. *~.AM

4L at 8-9.

We agree that IPTV has a compelling interest, in meeting its

public service goals, of limiting access to newsworthy candidates.

We further agree that its methods vere narrowly suited to achieving

this goal, and left substantial access to other fora offered by

IPTV. We therefore do not believe that Novants have demonstrated

a likelihood of success on the merits.

D.

We agree with the district court that there is a public

interest in hearing all qualified candidates present their views.

However, there is also a public interest in having a debate between

some candidates rather than having no debate whatsoever. In

addition, we believe that IPTV's professional broadcasters are

generally better aware of what constitutes appropriate programming

than a group of federal judges; it is clearly in the public

interest in having a state-operated public television free of

unnecessary interference by a federal court. on balance,

therefore, we believe that the public interest supports denying

this injunction.

For the reasons stated above, we deny the emergency motion for

injunctive relief.

BEAM, Circuit Judge, dissenting.

The court (and the district court as well) seeks to

distinguish the indistinguishable. Thus, I dissent.

The binding precedent at work in this case is found in Forbes

v. Arkansas Educ.-Television Comm' n, 93 F.3d 497 (8th Cir. 1996).

-15-
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a are the plaintiffs in this case) was a legally qualifiedfor Congress from the Third District of Arkansas. Also,he was shut out or a debate between the Republican~ andc candidates for the Third District seat televised aneducational Television. The basis for the exclusion vasas was not a 'viable* candidate.

f Judge Richard S. Arnold, for a unanimous panel,as unconstitutional, this governmental action, saying:

We have no doubt that the decision as to politicallity is exactly the kind of Journalistic judgmentnely made by newspeople. We also believe that theant in this case was made in good faith. But ail f act here is that the people making this judgmentnot- ordinary journalists: they were employees of,iment. The First Amendment exists to protectLduhls, not government. The question of political.ity is, indeed, so subjective, so arguable, so)tible or variation in individual opinion, as to.a no secure basis for the exercise of governmentalconsistent with the First Amendment.

view, there can be no realistic argument advanced thata opinion by a government employee that a candidate isnewsworthy" is different from a subjective conclusionshe is or is not "politically viable." The inquiry
Ipeas from the same analytical pod. Lg~ requires usj emergency injunction requested in this case.

copy.

test:

CLERK., U.S. COURT OF APPEALS, EIGHTH[ CIRCUIT.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOTENDISTRICT OF IOWA

~ITALDIVISION ::-

JAY B. MARCUS, MARCUS FOR)
CONGRESS, THE NATURAL LAW-4..
PARTY OF IOWA, EDWARD T. RUSK)
OF THE WORKING CLASS PARTY,
EDWARD T. RUSK FOR CONGRESS, ) NO. 4-96-CV-80690
MICHAEL CUDDEHE, MICHAEL
DIMICK, ROGERS BADGETT, PETER ) FINDINGS OF FACT,
LAMO0UREUX, FRED GRATZON, CONCLUS IONS OF LAW,
and SUSAN MARCUS, ) AND JUDGMIENT DISMISSING

COMPLAINT
Plaintiffs,

VS.

IOWA PUBLIC TELEVISION, A
STATE AGENCY, and DANIEL K.
MILLER in his official capacity,

C

Defendants.

The plaintiffs filed this action on September 13, 1996,

alleging that the defendant public television network and its

director of programming and production had infringed their

constitutional rights arising under the First Amendment. The

plaintiffs sought to have the seven plaintiffs who are qualified

C, candidates for election to the Congress (hereafter the plaintiff

candidates) included in programs scheduled to be aired on the six

weekends leading up to the November 1996 general election. The

plaintiffs also sought injunctive relief requiring the network to

retract or correct its statement in a program guide referring to

Republican and Democratic party candidates as "the major

candidates."

~C521 C CCONS2L
*K-EEON________ 2.



I

Recognizing that the case might soon become moot,, the

court promptly held a hearing but then denied the plaintiffs,,

request for preliminary injunctive relief. The court then

scheduled trial to begin on September 30, 1996. On September 27,

plaintiffs filed a jury demand. Without deciding whether the case

presented issues properly triable to a jury, the court commenced

trial by impaneling a jury on September 30. The court informed the

parties that the jury's verdicts would at least be considered

advisory and might be deemed binding on all fact issues if the

court concluded the Seventh Amendment gave the parties a right to

trial by jury.

C I. TheFacts.

The parties stipulated many background facts, here

repeated in the form set forth in the court's instructions to the

jury:

The plaintiff, Jay B. Marcus, is a duly
qualified candidate of the Natural Law Party
for U.S. Representative in Iowa's Third
Congressional District.

Michael Cuddehe, Peter Lamourex,, Rogers
Badgett, and Michael Demick are the duly
qualified candidates of the Natural Law Party
for U.S. Representative in Iowa's First,
Second, Fourth, and Fifth Congressional
Districts, respectively.

Marcus for Congress is a political
committee formed in 1.996 to promote the
election of Jay B. Marcus for U.S.
Representative. The Natural Law Party of Iowa
is a political committee formed to bring a
scientific perspective into government and to
promote the election of Natural Law Party
candidates for public office.

2



Edward T. Rusk is a duly qualified
candidate of the Working Class Party for U.S.
Representative in Iowa's Third Congressional
District. Edward T. Rusk for Congress is a
political committee formed to promote the
election of Edward T. Rusk for U.S.
Representative.

Fred Gratzon is a duly qualified candidate
of the Natural Law Party for U.S. Senate in
Iowa.

Susan Marcus is a registered voter in Iowa
who desires to hear the candidates who are
parties to this action participate in forums
with the Republican and Democratic candidates
and all other legally qualified candidates on
the Iowa refi show.

T..he defendant, Iowa Public Television, is a
state agency. Daniel K. Miller is the
Director of Programming and Production for

C Iowa Public Television and is a state
employee. Dave Bolender is the Executive
Director of Iowa Public Television and is a
state employee. Michael Newell is an agent of
Iowa Public Television who produces the
television show Iowa Press.

The court submitted eight special verdict questions to

the jury, and the jury answered each as follows:

1. Have the plaintiffs proved that the
(hIowa Press programs involving Iowa

Congressional candidates [hereinafter Othe
Iowa Press programs"] are "debates"?
Ans: Yes

2. Have the defendants proved that the
Iowa Press programs are bona fide news
interview programs? Ans: Yes

3. Have the plaintiffs proved that the
defendants did not act in accordance with a
predetermined policy in deciding whom to
invite to participate on the Iowa Press
programs? Ans: No

4. Have the plaintiffs proved that the
defendants based their decisions on whom they
would invite to participate on the Iowa Press

3
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programs solely on whether the candidates had
been nominated by the Republican or Democratic
parties? Ans: No

S. Have any of the plaintiff candidates
proved that the plaintiff candidates'
appearance on an Iowa Press program would be
newsworthy?

Jay B. Marcus Anis: No
Edward T. Rusk Ans: No
Michael Cuddehe Anis: No
Michael Demick Anas: No
Rogers Badgett Anis: No
Peter Lamourex Ans: No
Fred Gratzon Anis: No

6. Have the plaintiffs proved that the
defendants excluded the plaintiff candidates
from the Iowa Press programs because
defendants disagreed with their opinions on
political issues? Ans: No

C- 7. Have the defendants proved that the
defendants excluded the plaintiff candidates
from the Iowa Press programs on the basis of
independent journalistic and editorial
judgments the defendants made based on
newsworthiness? Axis: Yes

8. Have the defendants proved that the
!v: defendants intended to open the Iowa Press

programs only to those Congressional
candidates whom the defendants invited to
appear? Ans: Yes

Cr The court need not decide whether the jury's findings

dere advisory only. Each of the jury's answers to the special

verdict questions was fully supported by evidence in the record.

The court makes the same findings based on its independent

consideration of the evidence, including its assessment of the

credibility of the parties who testified, the expert witnesses, and

other witnesses. The court finds defendant Miller's testimony

credible concerning the reasons the plaintiff candidates were not

included in the Iowaes programs.

4



with hindsight, the court would have asked the Jury one

additional question concerning the defendants' intent in selecting

persons for the IoaRr~ program. I believe that I should have

asked the jury, as a follow-up question to special verdict question

No. 1:

Have the plaintiffs proved that the
defendants intended the Iow Pes programs to
be "debates"'.

I find the defendants did not intend the programs to be debates.

The defendant network has been airing weekly IoaPrs appearances

of public figures for over twenty years. The typical programs are

not debates but simply journalists' interviews of persons in the

C news generally. This is consistent with the jury's answers to

special verdict questions 2 and 8, finding that the Iowa 12res

\~candidate interviews are bona fide news interview programs and that

- defendants opened these programs only to those congr~ssional

* candidates defendants invited to appear.

Nevertheless, I conclude that reasonabl.e persons viewing

the programs would have found the joint appearances of candidates

on the IoaPrs programs to be "debates, 0 using the definition in

jury instruction No. 13. IoaPrs interviews of the candidates

were staged to give the public the opportunity to receive the views

of the candidates interviewed on the programs, and the programs

were regulated by the moderator and journalists asking questions.

So the Iowa P 2s programs were debates.

5



II.~~ Coauin of LAW.

1. The Iowa Pessu~ programs constituted limited

public forums, because they were political debate. staged by a

public television network. an Forbes v. Arkansas EducstionalI

Television Coiminication Network, F.2d ___(9th Cir. 1996)

(slip opinion p. 12) (hereafter Forkg.1a.f]; C1. Corneliu V NAACP

Legai Defense & Ezducation Fund. Inc., 473 U.S. 788, 804-06 (1985)

(whether government created limited public forum turns on its

intent).

2. Plaintiffs have not established their First

Amo~ndment rights were violated. Persons presenting political
C

viewpoints on a public television network may be excluded from

staged debates if the exclusion is narrowly tailored and will serve

compelling state interests. Fobs. at p. 15.

3. Defendants excluded the plaintiff candidates for

principled reasons based on a sufficient state interest. 2=

Forbes v. Arkansas Educational Televso Commission, 22 F.3d 1423,

1429 (8th Cir. 1994), cert. denied, 115 S. Ct. 500 & 1962 (1995).

The jury's findings and the court's findings of fact support this

conclusion. Defendants did not exclude the plaintiff candidates

arbitrarily but based the decision on a pre-determined policy.

Defendants did not base their selection on whether persons to

appear on the IowLPeU programs had been nominated by the

Republican or Democratic parties, nor whether defendants disagreed

with the candidates' opinions on political issues. The decision

was based on the defendants' reasoned determination that the Iow

6



PessM programs are bona f ide news interview programs; and in

defendant Miller's professional editorial judgment not one of the

plaintiff candidates was newsworthy. It is profoundly important

that the defendant network and its news editors be allowed to

exercise independent journalistic and editorial judgments based on

newsworthiness. If the defendant network may not exercise

editorial discretion in determining the content of its programs,

the network would be fundamentally bland and of little value to the

public it serves. So defendants proved they were serving a

compelling state interest in excluding the plaintiff candidates

from the IoaPrs programs. 2= FCC v. Leaarue of Women Voters,

468 U.S. 363, 367 (1984) ; Barnard v. Chamberlain, 897 F.2d 1059

(loth Cir. 1990); Muir v. Alabama Ed. Televso Comm., 68B F.2d

1033, 1040 (5th Cir. 1982), cert. denied, 460 U.S. 1023 (1983).

4. Iowa statutes, received in evidence as exhibits,

created the defendant network to be and operate as an institution

of the press to serve the people of Iowa, free from political

pressure from within or from without state government. Applicable

Iowa law expresses a compelling governmental purpose in having the

defendant network operate according to the Communications Act of

1934 and the rules and policies of the Federal Communications

Commission adopted under that federal statute. 2= FCC v. Lea'rul

of Women Voters, 468 U.S. 363, 378 (1984).

5. Defendants' exclusion of the plaintiff

candidates was narrowly tailored. The plaintiff. candidates were

7



granted the opportunity to present their views on other progras

presented by the network, based on Federal communicationls Act equal

access rules, and they are scheduled to appear on an upcoming IQ

Press program presenting views of congressional candidates not

invited to the Iow Elz&i programs here at issue. Defendants

proved by credible expert testimony that the defendant network's

exercise of journalistic discretion meets generally accepted

broadcast industry standards for making judgments about

newsworthiness, as requ.ired by the "Statement of Principles of

Editorial Int~egrity in Public Broadcasting, 0a document received in

evidence in this case.

C 6. '7he court disagrees with plaintiffs" contention

that Forb...II is dispositive of this case. Fobe is

~. distinguishable. There the court held that the Arkansas public

television network excluded the plaintiff Forbes, a congressional

candidate, solely because network personnel deemed him not a viable

political candidate. Here, in contrast, the court and the jury

have found credible the defendant Miller's explanation that lack of

newsworthiness and not lack of viability of the plaintiff

congressional candidates was the basis for the defendants' decision

not to invite the plaintiff candidates. Defendants acknowledged

that the plaintiff candidates were qualified to have their names on

the ballot and therefore were viable candidates. Defendants

properly took into account in determining newsworthiness, however,

their study of the feeble efforts of the plaintiff candidates to

raise funds or express efforts in their campaigns to generate

8



public support for their candidacies. In F2 the court held

that the defendant network did not have a compelling and narrowly

tailored reason for excluding the plaintiff from a debate when it

simply deemed the plaintiff Forbes a person who was not a "viable

candidate-" IA. at p. 14. ForbLg.U is therefore inapposite.

III. Judasmsn.

The clerk of court shall enter judgment in favor of the

defendants and against the pl.aintiffs, dismissing this action at

plaintiffs' costs.

IT IS SO ORDERED.

Datedthisday of October, 1996.

CHARLES R. WOLLE, JUDGE

UNITED STATES DISTRICT COURT

9



UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No. 96-3645SIDM4

Jay B. MarcuSq 6t al,

Appellants,

V.

Iowa Public Television, etc. et ale

AppelleeS.

Appellees' motion

has been considered by

0

* Appeal from the United States
* District Court fox the
* District of Southern Iowa

requesting oral argumient in the referenced appeal

the court and is hereby denied.

October 11, 1996

Order E eed at the Direction of the Court:

C.~ P~ I -Eigh

Clerk, U.S. Court of App s.Egth Circuit
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United States Court of Appeals.
FOR 7R MUMH CRCURT

No. 96-3645

Jay B.- Marcus; Marcus For
Congress, a political comittee;*
The Natural Law Party of Iowa, *
a political committee; Edward T.*
Rusk, of the Working Class*
Party; Michael Cuddehe; Michael
Dimick; Rogers Badgett; Peter
Lamoureux; Fred Gratzon; Susan
Marcus,*

Appellants,
*Appeal from the United States

V. *District Court for the
*Southern District of Iowa.

Iowa Public Television, a state
agency; Daniel K. Miller, in
official capacity,*

Appellees.

ORDER

Filed: October 11, 1996

Before FAGG, MAGILL, and BEAM, Circuit Judges.

MAGILL, Circuit Judge.

Jay B. Marcus, Marcus for Congress; The Natural Law Party of

Iowa, Edward T. Rusk, of the Working Class Party; Michael Cuddehe;

Michael Dimick; Rogers Badgett; Peter Lamoureux; Fred Gratzon; and

I -I.



Susan Marcus (Novants)'I sought equitable relief against Xowa Public

Television and one of its officials (IPTV) in the district court.3

xPTV had scheduled "Joint appearances" of Democratic £1rd Republican
candidates for United States Representative for each of lowals five

congressioanai districts on its jprogvramTa PLres* Kovants sought

injunctive relief requiring IPTV to *include all legally qualified

candidates in the joint appearances, Compi. at 10, as vell as
other injunctive and declaratory relief. The district court denied

a preliminary injunction and, following a trial before the court
and an advisory jury,' denied permanent injunctive relief.

Hovantso appeal of this denial of injunctive relief is pending

before this Court.

IP'rv has two scheduled joint appearances still to be

-~broadcast. On Sunday, October 13, 1996, the Democratic and

Republican candidates for United States Representative for Iowa's

First congressional District will appear on IoaPrs, and on

'Jay B. Marcus is the Natural Law Party of Iowa (NLP) candidate
for United States Representative in Iowa's Third Congressional
District; Rusk is the Working Class Party candidate for United
States Representative in Iowa's Third Congressional District;

Ilk Cuddehe is the NLP candidate for United States Representative in
Iowa's First Congressional District; Dimick is the NLP candidate
for United States Representative in Iowa's Fifth Congressional
District; Badgett in the NWP candidate for United States
Representative in Iowa's Fourth Congressional District; Lamoureux
is the NLP candidate for United States Representative in Iowa's
Second congressional District; Gratzon is the NLP candidate for the
United States Senate in Iowa; and Susan Marcus is a registered
voter in Iowa who wishes to see these aforementioned political
candidates debate with Democratic, Republican, and other qualified
congressional candidates on the Iowa ballot.

2'rhe Honorable Charles R. Wolle,, United States District Judge
for the Southern District of Iowa.

'Although seeking only equitable relief, the Movants filed a
jury demand with the district court on September 27, 1996. The
district court impaneled a jury ([wjithout deciding whether the
case presented issues properly triable to a jury," Hem. op. at 2,
and the district court made "the same findings [as the jury] based
on its independent consideration of the evidence." L.at 4.

-2-
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uzdaY, October 20 * 1996# the Dsmocratic and Reipublicafl candidates
for Unitebd Stae Representative for lowa's F ourth Congressional
District will appear on 0 hoat ave brough this
motion for m ecy ijunctive relief before this Court,,

reqesing that IPTW be enjoined from broadatn these joint
appearances Ounless all legally qualified -candidates are permitted
to participate on an equal bai. Emergency Not. at 1. Because
we conclude that injunctive relief is not warranted at this point
in this case, we deny the ation.

X.

IPTV is an Iowa state actor, and is governed under the
provisions of Iowa code S 256.80-256.90. IPTV produces and

- broadcasts IowaLBrassa, a "30-minute news and public affairs program
[which] airs twice each Sunday at noon and 7:00 p.m." Hovants'
App. at 14. Beginning on September 22 and running for a total of
five weeks, IoaPes scheduled "co-appearances by the major
candidates seeking to represent Iowa,?s five congressional districts
in the Iowa delegation in Washington D.C." LL The major

* - candidates were all Democrats or Republicans. Under the program's
format, a host and a team of political reporters ask questions of
the candidates, who would have an opportunity to present their

_ views to the audience.

Movants made repeated requests to IPTV that they be allowed to
participate in the joint appearances. IPTV declined to allow other
candidates to participate in the scheduled joint appearances,
concluding that they were not newsworthy. IPTV did offer to
include Movants and other candidates to present their views on
other programs presented by the network. Dissatisfied with this
offer, Movants brought suit against IPTV for injunctive and
declaratory relief on September 13, 1996. The district court
denied Movants'* motion for preliminary injunctive relief on
September 24, 1996, holding that they had failed to demonstrate

-3-
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irreparable harm and that they did not establish a likelihood of
success on the merits.' Trial vas set for 8etue 30, 1996, and

a jury was impaneled.

After the presentation of evidence, including vitness and
expert witness testimony,, the jury returned a special verdict with
a series of interrogatories. Based on an independent review of the
evidence, the district court adopted the jury's findings, and made

additional findings. The district court found that, although not
intended by IPTV to be "debates,w the scheduled joint appearances

'The district court found that:

Plaintiffs have not proved irreparable harm or that
on balance the harm they would suffer would outweigh the
harm caused by granting an injunction. There is no
showing in this record that their scheduled appearances
on Iowa Public Television programs other than "Iowa
press" would be less valuable to them. Voter attention
given to a program aired closer to the time of the

C1- elections may well have a more favorable impact on voters
than a presentation on the Iowa Press programs now
planned. on balance, an injunction's harm to the
exercise of defendants' journalistic discretion would
outweigh any harm plaintiffs might suffer from not

C-1 appearing on the planned Iowa Press shows.

Plaintiffs have not established a likelihood of
success on the merits. The question of whether or not

CIN the planned Iowa Press programs featuring political
candidates will constitute a debate under Fobsv
Arkansas Education Television Commission, (93 F.3d 497
(8th Cir. 1996) (Zorbs...) ] 0 is a very close one.

The public has an interest in hearing the views of
all legally qualif ied candidates. But the record here is
that all candidates' views can adequately be presented on
Iowa Public Television programs without requiring the
requested appearances with other candidates on the
scheduled Iowa Press programs. Moreover, there is a very
strong public interest in allowing news broadcast
journalists to exercise editorial discretion.

Order at 1-2.
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w . ould be interpreted by reasonable persons viewing Iowma aa to be

debates.

The district court also found that the YZ2m3~~ PressS~

were "bona fide news interview programs.' Mem. Op. at7 3. The

district court noted that

defendant network has been airing weekly IowaL.Press.
appearances of public f igures for over twenty years. The
typical programs are not debates but simply journalists-,
interviews of persons in the news generally.

J at 5. The district court found that Movants had been excluded

from the joint appearances "on the basis of independent

journalistic and editorial judgments" by IPTV that the Hovants were

- not newsworthy, J . at 4, and specifically held that Movants had

failed to prove that their appearance on Iowa PrssI would be

newsworthy. Z&L_. The district court also held that IPTV did not

base its decision to include certain candidates in the joint

appearances based on the candidates' political affiliation, and

that Hovants were not excluded from the joint appearances based on

their political affiliation or on the basis of their political

views.

Based on these f indings , the district court concluded that the

Iowa Press, programs constituted a limited public forum, but that

Hovants' exclusion from the programs did not violate the First

Amendment. IPTV served a compelling state interest, def ined by

XPTV's policies, by limiting the joint appearances to newsworthy

candidates. The district court further held that the exclusion was

narrowly tailored because, although not invited to appear on Iow

Press, Hovants did have access to other programs presented by IPTV.

The district court denied all relief,. and Movants appealed. During

the pendency of the appeal, Hovants brought this motion before us.

d±3



Whether a preliminary injunction should issue involves
consideration of (1) the threat of irreparable harm to
the Movant; (2) the state of the balance between this
harm and the injury that granting the injunction viii
inflict on other parties litigant; (3) the probability
that movant vili succeed on the merits; and (4) the
public interest.

We address each of these issues in turn.

A*

The two remaining joint appearances scheduled on IoaPra

concern the First and Fourth Congressional District races. Only

Movants Cuddehe and Badgett, the candidates for those races, vould

be directly affected by the grant of the requested injunctive

relief. We therefore direct our inquiry into irreparable harm to

these two Movants.

C We agree with the district court that the access offered to

these Movants on other IPTV programs will be of significant value

to the Movants, and might well have a more favorable impact on

voters than the earlier airing of Iow Prs .J~ Order at 2. =

see Trial Tr. at 73, reprinted in Movants' App. at Ex. G (expert

testimony of Professor Mack Shelley that appearance in a debate is

more valuable than a postdebate appearance). We disagree, however,

that these Movants have failed to show irreparable harm.

Movants in this motion argue that their First Amendment right

to express themselves in a limited public forum has been offended

by their exclusion from the joint appearances on IoaPes If

they are correct and their First Amendment rights have been

violated, this constitutes an irreparable harm. See eg., Elo

V.Brns, 427 U.S. 347, 373 (1973) (plurality opinion) ("The loss
of First Amendment freedoms, for even minimal periods of time,

unquestionably constitutes irreparable injury.") . This element of

the Dataphas analysis is therefore satisfied.

-7-
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we agree with the district court, however, that the balance of
harms in this case weighs against issuing an injunction. Althouigh
a state actor, IPTV is a media organization, which necessatilY Must
sake editorial decisions reaig the content of its proqraxming.
interference with that editorial discretion constitutes a
significant injury to the editorial integrity of IPTV, which
interferes with their primary mission of serving the public. SM.
M. op. at 7.

In addition, IPTV has represented that, if required to include
other candidates in the Ioa .g joint appearances, it will
cancel the scheduled joint appearances entirely "rather than impair

- its journalistic integrity and its credibility with its viewers."

mem. in opposition to Emergency Mot. at 3. We note that this is

precisely the step taken by the Nebraska Education Television
Network in August 1996, when it cancelled a scheduled debate

NZ between certain senatorial candidates rather than include uninvited

candidates or face litigation. We find that the threat of possible
V harm to IPTV is substantial if the requested injunction were to

Nz- issue, and is greater than the harms faced by Movants.

we also do not believe that Movants have demonstrated a

likelihood of success on the merits. In this case, "success on the

merits" means that we would reverse the district court on appeal.

We do not lightly assume district court error, particularly where,
as in the appeal pending before this Court, the district court's
judgment shall be reviewed for abuse of discretion. Jr Potenv
Missouri State High Sch. Activities Ass'n', 40 F.3d 926, 929 (8th

Cir. 1994).



Accepting for the purposes of this aotion that the joint
appearances are debates and that IPTV has opened Ioa Pr.essa as a
limaited Public for=m to qualified congressional candidates,, aft
NeM. OP. at 5-6, IPTV's, regulation of speaker access "usurvive(s]
only if (it is] narrowly drawn to achieve a coupellihg state

interest-" International Soc'v for ]Mishna Consciousness, -Inc. y.

L"i, 505 U.S. 672, 678 (1992).

IPTV presented evidence, and the district court found, that

IPTV limited speaker access to the joint appearances on IoaExs

on the basis of the newsworthiness of the candidates. The district

court held that IPTV had a compelling interest in presenting

newsworthy programs, stating that:

It is profoundly important that the defendant network and
its new editors be allowed to exercise independent
journalistic and editorial judgments based on
newsworthiness. If the defendant network may not
exercise editorial discretion in determining the content
of its programs, the network would be fundamentally bland
and of little value to the public it serves.

Mem. Op. at 7.

(7, Movants argue that IPTV has no compelling interest in limiting

speaker access, and rely heavily on our decision in Forbe vLL

ArkAnsas Educational Television Commission, 93 F.3d 497 (8th Cir.

1996) (rre_.U In EobsI, we held that an independent

candidate could not be excluded from a debate broadcast on a state-

operated public television station because he was not a "viable"

candidate. S"j id at 504-05. Reasoning that Arkansas law itself

defined "viability" as being qualified as a candidate, we

determined that the independent candidate had been excluded from

the debate only because "in the opinion of the network, he could

not win." I L at 504. Relying on Families Achieving Inde2endencje

and Respect v. Nebraska DepArtment of Soci.al Servcs 91 F.3d 1076

-9-



(8th Cir.- 1996) , -a decision vtkich has recently been vacated PeMliW
rehearing by the Court en barnc, the ForbesJ.U Court stated that:

We have no doubt that the decision as to POlitiCal
viability is exactly the kind of journalistic judgMent
routinely made by nevapeople. We also believe that the
judgment in this case Vas mades in good faith. But a
crucial fact here is that the people making this judgment
were not ordinary journalists: they vere employees of
government. The First Amendment exists to protect
individuals, not government. The question of political
viability is, indeed, so subjective, so arguable, so
susceptible of variation in individual opinion, as to
provide no secure basis for the exercise of governmental
power consistent with the First Amendment.

93 F.3d at 505. Movants reason that, because this case also

involves the exclusion of a candidate based on a "subjectiven

determinat%-ion of newsworthiness, ZAI Trial Tr. at 296 (testimony of

Mike Newell, Producer for IowA Press), it must also be an improper

exercise of governmental authority. We disagree.

E~rbes 11 cannot be read to mandate the inclusion of' every

candidate on the ballot for any debate sponsored by a public

television station. Nor does Forbes11 suggest that public

television station administrators, because they are government

actors, have no discretion whatsoever in making broadcast

determinati4ons. Rather, Fobs1 held that there was no

compelling interest in excluding statutorily-defined viable

candidates from a debate based on the viability of the candidate.

Unlike "viability," which is ultimately for the voters to decide,

"newsworthiness" is peculiarly a decision within the domain of

journalists.

Relying on Regan v. Time. Inc., 468 U.S. 641 (1984), Movants

assert that "newsworthiness" is an inherently improper basis for

-1 0-



determininq access * -. Ream~f involved criminal statutes for

photographing obligations or securities of the Uriite4 BtatMs. AM
JA,, at 643 , and ve agree that the anevsvorthiness" of a message
could not be a proper basis for determining whether a speaker

should be criminally liable for speech. In the instAnt case,,

however, we deal with a government agency which is also a media

organ. By its very nature and under controlling policies, xpTv

NA=i be concerned with the newsworthiness of the issues and

speakers included in its programming. Pursuant to Iowa Code

5 256.82(3), IPTV's advisory committee on journalistic and

editorial integrity is "governed by the national principles of

editorial integrity developed by the editorial integrity project."

ZS "Editorial integrity in public broadcasting programming means

- the responsible application by professional practitioners of a free

and independent decision-making process which is ultimately

accountable to the needs and interests of all citizens." Statement

of Principle of Editorial integrity in Public Broadcasting, the

Editorial Integrity Project, repinted n Respondents' App. at Ex.
V ~4 (Statement of Principles) . The Statement of Principles provides

that:

"The BRgcfl Court stated:

C A determination concerning the newsworthiness or
educational value of a photograph cannot help but be
based on the content of the photograph and the message it
delivers. Under (18 U.S.C. SS 474, 504(l)J], one
photographic reproduction will be allowed and another
disallowed solely because the Government determines that
the message being conveyed in the one is newsworthy or
educational while the message imparted by the other is
not. The permissibility of the photograph is therefore
often dependent solely on the nature of the message being
conveyed. Regulations which permit the Government to
discriminate on the basis of the content of the message
cannot be tolerated under the First Amendment.

468 U.S. at 648-49 (qu.otations and citation omitted).

=--- - M- M



..Ini order to as=* that programs meet the stnards of
editorial integrity the pulC has a right to exPect, the

follvin:five priniciples and guidelines establish a
foaum-datio n for trStee acti4on. * , . The ultimte goal of
the principles and guidelines is to assist public
broadcasting trustees in fulfilling their vital role in
this important public service,.s

Z4LThese five principles are: (1) we are Trustees of a public
Service; (II) Our Service is Programming; (III) Credibility is the
Currency Of our Programming; (IV) Many of our Responsibilities are
Grounded in Constitutional or Statutory Law; and (V) We Have a
Fiduciary Responsibility for Public Funds. LL The guideline to
Principle III.. Credibility is the Currency of our Programming,
instructs that:

The process of developing programs to meet the audience's
needs must function under clear policies adopted and

C regularly reviewed by the trustees. This process must be
managed by the professional staff according to generally
accepted broadcasting industry standards, so that the
programming service is free from pressure from political

or financial supporters. The station's chief executive
V officer is responsible for assuring that the program

decisions are based on editorial criteria, such as'
fairness, objectivity, balance and community needs; not
on funding considerations.

I. In adhering to these guidelines, IPTV has created a
programming policy, which provides that:

C, In the presentation of public affairs programming, Iowa
Public Television should maintain maximum objectivity and
fairness. Iowa Public Television should strive for a
better informed citizenry of the state of Iowa, through
the presentation of important and sianificant issues.

Resp't's App. at Ex. 3 (emphasis added).

In meeting these policies, IPTV has limited access to the Towa
Press joint appearances to newsworthy candidates. Although a

-12-
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determination of newsworthiness is based on Journalatio

discretion, and is therefore somewhat subjectiver there are clearly
objective elements of nevsvorthiness. Daniel K. Killer, the
Director of Programming and Production f or IPTV# testified at
length in his deposition to the elements which ±nfOlrm a
professional editorial judgment that a candidate's appearance is
"newsworthy":

(N~ewsworthiness has a number of elements, I think. Is
this candidate or this campaign, is it active in the
region that it'Is running for? If it'*s a statewide
campaign, for example, is it active in all of Iowa's 99
counties or in a majority of them? Does it have--my
phrase, not a good one--an organization of volunteers,
campaign organization beyond the campaign staff? If the
candidate or campaign or party has had previous exposures
to elective offices, how have they done? If they have
done well, what is well? Are they growing? Is there
growth in their success at the polls? Have they had
previous exposure to elective office? Are they seeking
the office actually to be elected to it or do they say
that they are seeking it to bring ideas into the

V marketplace? How has their fund-raising been? Is it a
broad base? Do they have a lot? Do they have little?

e- Whatever. How are they treated by other media
organizations? Have their efforts generated news in
other media organizations or if there are debates, have

__ they been included in those debates by other news
organizations? What are we hearing? What are we hearing
either from the public or what are we hearing from the
campaigns themselves? Are people calling us and saying
you know, "Such and such had a crowd of 550 last night, "
or are they calling us and saying, "Such and such had a

C", crowd of f ive." The last part, are we hearing anything?
What are we hearing from the campaigns themselves?
Politics is an enterprise that relies on the ability of
its participants to sell themselves, to retail
themselves. What are we hearing along that line? Do we
hear a lot from the candidates themselves? Are they
calling us? Are they faxing us? Are we getting
encouraged by their supporters who happen to be people we
know or people we don't know to pay attention to their
campaigns? Do we see early indications of retail efforts
in that regard in the media? Are they buying newspaper
or radio ads?

I.-



* Dep. at 22-24, rtenrin ed In Movants' App. at Ex. C. frofessor
Barbara Mack, an expert witness f or IPTV, testified reg~arding
journalistic standards of newsworthiness:

Wihen I teach freshmen journalists about what is meant by
newsworthiness, what makes someone newsworthy, you talk
about the--the quality that that person or that news
event has.

Is that news event going to have an impact on the
people who read your newspaper or who watch your
television station? Is it going to change their lives?
Does it have the potential to change their lives? Is it
something which is a public conflict? Conflict is one of
our classic new values. Impact is a classic news value.

We talk about the news--the news value of locality.
As strange as it may seem, a bus accident that occurs in
India will get very little coverage in the Des Moignea
Register ', but a bus accident that occurs in downtown Des
Moines at rush hour, even though it may injure fewer
people, will get more new coverage. Why? Because it's
local, and local news has importance.

We talk about the value of human interest, and many
of the stories that most people think of as feature
stories are human interest stories. They appeal to the

C characteristics of the human spirit.

So when a journalist is making a decision about what
is or is not news, there is always a very careful
evaluation of each of those factors.

Trial Tr. at 355-56.
C

As found by the district court, IPTV properly determined that
none of the Movants were newsworthy, Z_,_ Hem. Op. at 4. The
dist~rict court found that:

Defendants properly took into account in determining
newsworthiness . . . their study of the feeble efforts of
the plaintiff candidates to raise funds or express
efforts in their campaigns to generate public support for
their candidacies.

-14-



I.at 89

We agree that I7?Y has a complling interest* ini eetingq its
public service goals, of limiting access to ne~wsVrthY addtes.
We further agree that its mehd were narrowly suited to achieving
this goal, arnd 1of t substantial access to other fora offered by
IPTV. We therefore do not beilieve that Kovants have demonstrated
a likelihood of success on the merits.

D.

We agree with the district court that there is a public
interest in hearing all qualified candidates present their views.
However, there is also a public interest in having a debate between

some candidates rather than having no debate whatsoever. In
addition, we believe that IPTV's professional broadcasters are
generally better aware of what constitutes appropriate programming
than a group of federal judges; it is clearly in the public

V, interest in having a state-operated public television tree of
unnecessary interference by a federal court. On balance,
therefore, we believe that the public interest supports denying
this injunction.

For the reasons stated above, we deny the emergency motion for
injunctive relief.

BEAM, Circuit Judge, dissenting.

The court (and the district court as well) seeks to
distinguish the indistinguishable. Thus, I dissent.

The binding precedent at work in this case is found in Forbk~l
v. Arkansas Educ. Television Comm'n, 93 F.3d 497 (8th Cir. 1996).

-15-
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Forbes (as are the plaintiffs in this case) was a legally qualified
candidate for Congress f rom the Third District of Arkansas. Also,
as here, he was shut out of a debate between the Republican and
Democratic candidates for the Third District seat televised on
Arkansas Educational Television. The basis for the exclusion was
that Forbes was not a Oviable* candidate.

Chief Judge Richard S. Arnold,, for a unanimous panel,
rejected, as unconstitutional, this governmental action, saying:

We have no doubt that the decision as to political
viability is exactly the kind of journalistic judgment
routinely made by newspeople. We also believe that the
judgment in this case was made in good faith. But a
crucial fact here is that the people making this judgment
were not ordinary journalists: they were employees of
government. The First Amendment exists to protect

C' individuals, not government. The question of political
viability is, indeed, so subjective, so arguable, so
susceptible of variation in individual opinion, as to
provide no secure basis for the exercise of governmental
power consistent with the First Amendment.

Id. at 505.

In my view, there can be no realistic argument advanced that

a, suje ve opinion by a government employee that a candidate is

or is not "newsworthy" is different f0rom a subjective conclusion

C** that he or she is or is not "politically viable." The inquiry

involves two peas from the same analytical pod. Forbes requires us
to grant the emergency injunction requested in this case.

A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, E-GHTH CIRCUIT.

-16-
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FEDERAL ELECTION COMMISSION

December 11, 1996

Jav B. Marcus, Esq.
Marcus & Thompson
Suite 201
51 West Washington
Fairfield. IA 52556

rRE: MUR 4592

Dear Mr. Marcus:

This letter acknowledges receipt on December 9, 19%6, of the complaint you filed
alleging possible violations of the Federal Election Campaign Act of 1971, as amended ("the
Act"). The respondent(s) will be notified of this complaint within five days.

You will be notified as soon as the Federal Election Commission takes final action on
your complaint Should you receive any additional information in this matter, pleas forward it
to the Office of the General Counsel. Such information must be sworn to in the same manner
as the original complaint. We have numbered this matter MUR 4592. Please refer to this
number in all future communications. For your information, we have attached a brief
description of the Commnission's procedures for handling complaints.

Supervisory Attorney
Central Enforcement Docket

Enclosure
Procedures



FEDERAL ELECTION COMMISSION

December 11, 1996

Daniel K. Miller, Director
Iowa Public Television
6450 Corporate Drive
Johnston, Iowa 50131

RE: MUR 4592

Dear Mr. Miller:

The Federal Election Commission received a complaint which indicates that Iowa

Public Television may have violated the Federa Election Campaign Act of 1971, as amended
("the Act"). A copy of the complaint is enclosed. We have numbered this matter MUR 4592.
Please refer to this number in all future correspondece

Under the Act, you have the opportunity to demonstrate in writing that no action should
be taken against Iowa Public Television in this matter. Please submit any factual or legal

materials which you believe are relevant to the Commission's analysis of this matter. Where

appropriate, statements should be submitted under oath. Your response, which should be

C addressed to the General Counsel's Office, must be submitted within 15 days of receipt of this

letter. If no response is received within 15 days, the Commnission may take further action based
on the available information.

This matter will remain confidential in accordance with 2 U.S.C. § 437g(aX4)XB) and

§ 4 37 g(a X I 2)(A) unless you notify the Commission in writing that you wish the matter to be

made public. If you intend to be represented by counsel in this matter, please advise the

Commission by completing the enclosed form stating the name, address and telephone number
of such counsel, and authorizing such counsel to receive any notifications and other
communications from the Commission.



p 4?
If you have any questions, please contact Alva E. Smith at (202) 219-3400. For your

information, we have enclosed a brief description of the Commissions procedures for handling
complants.

Sincerely,

F. Andrew Turley
Supervisory Attorney
Central Enforcement Docket

Enclosures
1. Complaint
2. Procedures

e 3. Designation of Counsel Statement
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Iowa Publc,
Television

December 19, 1996

Mr F. Andrew Turley
Supervisory Attorney
Central Enforcement Docket
Federal Election Commission
999 E Street, NW
Washington, D.C. 20463

RE- MUR 4592

Dear Mr. Turley:

In response to your letter of December 11, 1996, 1 am enclosing the Designation
of Counsel Statement, which identifies Richard Marks of Dow, Lohnes and Albertson, as
the attorney representing Iowa Public Television in the above-referencedW matter before the
Commission.

Director ofPrramg
and Production

cc Richard IMarks

2 33 f#



STATEMENT OF DESIGNATION OF COUNSEL

MUR 4592

NAME OFCOUNSEL: Richard Marks

FIRM: Dow, I ohnes & Albert sont

ADDRESS: Suite 800

1200 New Hampshire Avenue NW

Washington, DC 20036-6802

TELEPHONE:(222) 776-2565

C-FAX:(_22 -j2222 C.

The above-named individual is hereby designated as my counsel and IsWauthorized to receive any notifications and other communications from theCommission and to act on my behalf before the Commvission.

12/18/6 4: 4*0'

Date Signature

RESPONDENT'S NAME: Iowa Public Television

ADDRESS: Attn: Daniel K. MIiller, Director of Programming &Production

P. 0. Box 6450, 6450 Corporate Drive

Johnston, Iowa 50131

TELEPHONE: HOME(-j________

BUSINESs( 515 ) 242-3123

r
V.-

'C

&

-~rn



RICHARD D. MARKS
, @ - .'I .- t ~
*....&, 11.1'. -

few, OHNES & ALBERT P L L
ATTORNEYS AT LAW

WASHINGTON,. D.C.

1200 NEW HAMP14IE AVENUF. N.W. - SUITE 8W0. WASHINGTON, 11C. 20036-6802
TELEPHONE 202 776.20(X) FAC SIMILE 202-776 2222

Ot'N R 4% rNIA (*I% I I III d)o
All A A1,1 (0ROA 41141-A 1104

T F I P14,iNI 7'0 90l $00o'

December 26, 1996

Mr. F. Andrew Turley
Supervisory Attorney
Central Enforcement Docket
Federal Election Commission
999 E Street, N.W.
Washington. D.C. 20463

C-,

P11 - -

Re: MUR 4592

Dear Nir. Turley:

I represent Iowa Public Television in connection with the complaint filed on
December 11, 1996 by Jay D. Marcus. In view of the holiday season and of the substantial
amount of material filed by Mr. Marcus, I request an extension to and including January 21, 1997
to reply to Mr.Marcus' complaint.

Very

D. Marks

RDM I:rdt

cc: Mr. Daniel K. Miller
J. B. Marcus. Esq.
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FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

December 30., 1996

Richard D. Marks, Esq.
DOW, LOHNES & ALBERTON
1200 New Hamvshire Avenue, NW
Suite 800
Washington, D.C. 20036-682

RE: MUR 4592
1oa Public Television

Dear Mr. Marks:

This is in response to your letter dated December 26. 1996, whiich we receiv ed on
December 30, 1996, requesting an extension January 21, 1997, to respond to the complaint

'c filed in the above-noted matter. After consideuing the Circumstances presented in your letter,
Cthe Office of the Genera Counsel has granted the requested extension. Accordingly, your

response is due by the close of business on Jamnry 21, 1996.
NO,

Cr If you have any questions, please contact me at (202) 219-3400.

rw"" SincerelV,

Al~a E. Smith, Paralegal
Central Enforcement Docket

Celebriimg fth Ctwr,--so.Cy, 20rP, 4n~e~

NfSTERDAO TOOAM AkND 1ORROW
DEDICATED To ME PINC THE PL SLIC INORMED



AM ST8Wo 1490 M

Em-,
STEA 4FPC4ae$

Ih;
1411 N. ROOSEVELT AVE. e PRO. B3OX 70 00P
BURLINGTON. IOWA 52601 -0(319) 752-2701

December 26, 1996

F. Andrew Turley
Supervisory Attorney
Central Enforcement Docket
Federal Election Commission
Washington, DC 20463

Dear Mr. Turley,

Please accept this as a response to your letter received 16 December
1996, and as a request to dismiss the complaint filed against us by Jay
Marcus. Mr. Marcus has told you selected facts of the situation which

'favor his position. The whole truth establishes that there was no
,violation of CFR 110.13(c), that we acted in good faith and extended every
courtesy to Marcus, and that in return he is engaging in "sour grapes" and

\-harassing us with this paperwork and drain on our time.

1' Prior to our proposed debate, Marcus tried to get himself included in
a debate between Mr. Mahaf fey and Mr. Boswell, the two principal candidates

NC(they ultimately received 97% of the votes cast in the general election)
c-that was sponsored by Iowa Public Television. They also chose not to
include the candidates from the Libertarian, Natural Law, and Workers

,-2Parties. Mr. Marcus sought a temporary restraining order in U.S. District
Court. He was denied. He brought his case to court. He lost. He

%Zappealed to a special three-judge panel of the 8th Circuit Court of
,-Appeals. They affirmed the District Court Opinion.

Mr. Marcus was not invited to participate, nor were several other
third party candidates for the Congressional District Seat, because their

C%,parties have only carried very small percentages of the voting electorate.

Consequently, our station and the Public Interest Institute made a
good faith judgment to invite only the candidates known statewide, State
Senate President Leonard Boswell and Former Iowa Republican Party Chairman
Mike Mahaf fey. This decision was in keeping with the guidelines set forth
by the Federal Communications Commission.

Prior to the forum, an interview with Mr. Marcus had aired on our
station's talk show and several news stories had been aired about his
candidacy.

Then on the day of the debate, Mr. Marcus contacted our station and
representatives of the Public Interest Institute demanding he be allowed to
participate. He had made no previous request for inclusion. His eleventh
hour request was denied. However, our station agreed to provide him yet
more free air time the following week, though not required by the F.C.C.
Mr. Marcus did accept that offer.



Our station and the Public interest Institute stand by our decision
and believe that the criteria used to set up the debate satisfies the pre-
established objective criteria set forth by the Federal Election
Commission.

If you require any additional information, please do no esitate to
contact us.V

Ns Director
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January 21. 1997_

F. Andrew Turley. Esq.
Federal Election Commission
Room 657
999 E Street. N.W.
Washington. D.C. 20463

Re: MUR 4592

'C Dear Mr. Turley.

On behalf of Iowa Public Television ("IPTV"). this responds to your letter of December
11. 1976 to Daniel K. Miller. IPTV's Director of Programming and Production. By letter dated
December 30. 1996 from Alva E. Smith of your office. IPTV was given until January 21. 1997 to
respond to your inquiry.

In your December I11 letter, you asked IPTV to submit any factual or legal materials
relevant to the Commission's analvsis of the December 3. 1996 letter of complaint filed by Jay B.

C'1 Marcus of Marcus & Thompson in Fairfield. Iowa. Mr. Marcus complains that IPTV violated 11
CFR § 110. 13(c) by failing to use "pre-establi shed. objective criteria for candidate selection for
debates" (Marcus letter at 2).

IPTV believes that its selection of participants for the programs in question did not
v-iolate I11 CFR § 1 10. 13(c). Moreover, the factual and legal material that the Commission needs
to determine that Mr. Marcus's complaint is wNholly- meritless is found in two federal court
decisions. Varcus v Iowa Public Television. No. 4-96-CV-80690 (S.D. Iowa October 9. 1996).
and Marcus v Iowa Public Television. 97 F. 3d 13 7, 1144 (8th Cir. 1996) (en banc aippeal
pending). I understand that Mr. Marcus has furnished you with slip opinions of these two
decisions.



F. Andre'I Turley. Esq.
.Ianuanm 21. 1997
Page 2

HACKGiROl NI)

Mr. Marcus's complaint Involves the ne%%s inter% ic program. Ii)1t(1 Press, which has
be-en regularly scheduled on 11) I l\r o\ er 24 \ ears. The 1*0rmat of the program is that reporters
ask questions of guests who are selected to appear because they- are newsworthy. As you
already k'1o\% from Mr. Marcus's letter. he and a number of other fringe candidates filed suit in
tc~leral district court in Des Moines. seekinc a court order that thev be included in a number of
h(pia Press broadcasts that, during five successive Sundays from September 22 to October 20.
1996. featured joint appearances of the most newsworthy candidates. as selected by IPTV. for
Congress in Iowa's five congressional districts. All the candidates invited were Democrats or
Republicans.

The question. then, is whether IPTV selected the invitees to these editions of Iowa Press
in conformity with I11 CFR § I110. 1l3c's requirement that:

For all debates. staging organizationts) must use pre-established obiecctive criteria
to determine which candidates may participate in a debate. For general election
debates, staging organization~s) shall not use nomination by a particular political
party as the sole objective criterion to determine \\hether to include a candidate in
a debate.

For purposes of this response. IPTV \\ill assume that the Ioiva Press broadcasts at issue are
"debates" under I11 CFR I 110. 13. although that is one of the points still being litigated before the
EiLghth Circuit in Afarc.%.)

IPT* %% ill show that its decisions not ito ill\ lie Mr. Marcus and other fringe candidates to
Iui Presvs %\ere based on the journalistic standard ot~ne%\swvorihiness." IPTV concluded that
Mlr. Marcus and the other peripheral candidates \\ ere not sufficiently ne\\ sworthy to merit
appearances on Iiia ji)-s.(s In turn. ne%%s%\orthiness as a standard includes obj- ective criteria
that are w-ell understood throuuehout the ne\\s business uenerally and in broadcast news
operations in particular. Consequently. 11) I[V ,,atisties the first part of the regulation requiring
pre-establishsted objIecti'e criteria. Further. Ill I V \\Ill refer to the recent trial in U.S. District
Court to shok)\ that the candidates \\lk h\ere in\ lited to Imi a /Yv \\ere not selected solely
because of their noinaition h\ a particular political part\ . I eret'Ore. lP)T\ meets 11 CFR

I 110. 1 3(c) inl all respect".



F. Andrew' Turley. Esq.
January 21. 1997
Page 3

IMVA PUBLIC TELEVISION
AND

IT~S UI S OF JOUI RNALISTIC CRITERIA

IPTV is an agency of the state of lo%%a. Iowa Code §§ 256.8 1-256.84. IPTV is under the
jurisdiction of the Iowa Public Broadcasting Board. Iowa Code § 256.82. The Board plans,
establishes. and operates educational radio and television facilities and other telecommunications
services to serve the educational needs of the state. It/ The Board is licensed by% the Federal
Communications Commission ("FCC") to operate radio and television facilities. Iowa Code §
251;6.84.2.

IPTV has been established by the Iowa legislature as an institution of the press. IPTV's
programming operations are to be independent of political or administrative control of any kind
by any other part of state government. 'The Iow~a legislature intended to allow IPTV to exercise
independent editorial judgment. free from government influence. Section 256.82.3 creates an
Advisory Committee on Journalistic and Editorial Integrity fo~r IPTV. and specifically states that
IP)TV is to be governed by a document entitled. Statement of Principles of Editorial Integrity in

Public Broadcasting, developed by the Editorial Integrity Projet

The Statement of Principles of Editorial IntegritY' in Public Broadcasting. found at Tab 1.
was developed at a conference "convened so that public broadcasting station managers and
representatives of state licensee boards and commissions could explore the First Amendment
position of public broadcastingi licensees in light of past legal decisions and legislative actions."
'The conferees. including representatives of IPTV. were concerned about constitutional issues
that can aise when state-o%%ned broadcasting stations exercise editorial Judgment. The
conterees drafted the Principles of Editoril lpitegritv to 'help to guarantee public broadcasting's
editorial integzrity in the future."

The Priniciples of Editorial Integritii define editorial in1tegrity- in public broadcast
programming as "the responsible application by- protessional practitioners of a free and
independent decision-mnaking process %%hich is ultinlatel ' accountable to the needs and interests
of all citizens." 1(1 at I. Because the State of lokma adopted thle P'rinci;les of Editorial Integrity

in the 'Code. Section 2_5(.8X2.3. 1IT partitions its Ionalistic processes so that they are
editorially- in dependent of the state's political and admlinistrati~ e apparatu.

I'lhe .Nftvmc pit of I'ripiciples of bLimorwl blz.ri declares:

I hie process of dc\ eloping programis .. mu1Lst be managed b\- tile protessional
StA .tthV Wcdml! 10 generaW/h (akC/pIL'd IIhrLOftaf I*1hi %[?*I \4111~dtlrd%. so that the
programmning service is free from pressuire t rom political or financial supporters.



F. Andrew Turley. Esq.
January 2 1. 1997
Page 4

The station's chief executive offlicer is responsible for assuring that the program
decisions are based on editorial criteria, such as fairness, objectivity. balance and
community needs'. not on funding considerat ions.

At at 14. (emphasis added).

In addition to the Principles 01 iiorlal Jniegriti'. IN V's Board adopted a Programming
Policy. found at I'ab 2. to set forth the goals of IPTV's programming and to give journalists at
IPTV guidance in making programming decisions. In that policy. the Board grants the Executive
Director and his desigrnees. such as the LDirector of Programming and Production, the
responsibility for making programming decisions at IPT\'. Al at 1. The Programming Policy
instructs that [P1WV "should not avoid issues of controversy, but in presenting such topics must
provide a fair and balanced program schedule to provide that the \-ie\%s of the citizenry are
adequately represented." Al at 2.

NE-\*SWkORTHINESS AS THE STANDARD FOR
IPTVS EDITORIAL DECISIONS REGARDING

i/fl;-i PRESN

"Newsworthiness" as a standard fir decision-making among journalists generally. and
among broadcast editors specifically. has been recognized bythe Supreme Court. ('BV. Inc. v.
Democratic .\'titl ('ommi . 412 U.S. 94. 119 (0973 1 ("Obviously, the licensee's evaluation is

7 ~based on its own journialistic Judgment of priorities and ne\\ sworthiness.").

This is also the standard used by the Federal Communi cat ions (Commission ("FCC") in
decidine whether certain appearances by legally qualitied candidates are exempt from the "equal
oppo-rtunities" requirements of Section 31 *;(a Iof the Communications Act. 47 U S.C. § 3 15(a).
A candidate not invited to an exempt ne\%s interview% or debate mia\ complain to the FCC to
challenge the program's exemipt status only b\ adducini! e\ idence of bad faith -- that the licensee
intended to advance a particular candidac\ instead of basing, its broadcast decision on a bona fide

editorial juget [h caddt aifes this burden h\ proN id'ie "extrinsic evidence" that the
Ilicensee "acted in bad i',lth or that its moti\ e ... %\Sto ad~anc~e j a particular] candidacy."

Br11ff(t-)"lPL'%lIitlI ( )oipUPPJ . ( .f.2-d 609. 1,- 14 1 9X ' . If the candidate meets the burden.
the broadcast is non-exempt. land the candidate is entitled ito equal opportunities on the station or
netw~ork. .-1?ldrL'lt .1 If *(tn. 20 F.C.C.2J 236 119-70).: Cot~zutiona 1 artY aii Frank W1
(igidrph. 14 [C(.d25 (1968). rev1 dhtci. 14 1- C 'C2d S61 1968): ( 'mseriaive Parti'. 40
F:C C. 1086 ( 1962).

The 1-(V( consis tentI\ resolkes cndae uiknt Under Section 315 (a) by analyzing
" hether thle hroildLaster exerc Ised good f'a jth ne\% iud-ocii I 1hi',. itrue \%Iiether the
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broadcaster is commercial or noncommercial and, if the latter. whether a state-related or a
community licensee. .Iohnv~i m v H- V. 829 F.2d 1 5 7. 160-63 (D.C. Cir. 1987) (Citizens Party
candidates' request to b%- included In broadcast poilitical debate held "a demand for broadcast
access." and is inconsistent %% th Congress' decision to promote coverage of political news and
First Amendment interest in preserving broadcasters' journalistic discretion). King Broadcasting

*o. v F(V(. 860 F.2d 465 1D).C. Cir. 1988). on remand. 6 FCC Rcd 4998 (1991). Jim Trinity,,
Letter. 7 FCC Rcd 3 199 (14~91) (state university licensee): Arthur R Block. Letter. 7 FCC Rcd
1784 (1992) (community licensee and state universitv licensee). Protection of broadcast
licensees' nes Judgment -- the good-faith exercise of editorial discretion -- is. therefore.
maintained.

At trial before the District Court in Des Moines. IPTV's expert witness. Professor
Barbara Mlack. testified that the phrase "generall% accepted broadcast industry standards" has a
meaning in the ne%%s business that is understood and applied by practicing journalists. App. at
386-87, Tr. Trans. Vol. 11 at ;4-55 ("App." references are to the parties' Joint Appendix filed
with the Court of Appeals in Marcus. and "Tr. Trans." to the trial transcript in the District
Court). Protcssor Mlack testified that:

When I teach freshmen journalists about %%hat is meant by
newsworthiness, what makes someone newsworthy. you talk about the -- the
quality that that person or new~s event has.

Is that ne\% s event going, to have an impact on the people who read your
new~spaper or \\ho %\atch your television station'. Is it going to change their lives?
Does it ha'e the potential to changae their li'esi.' Is it something \\hich isa public
conflict?" Conflict Is one of our classic ne\\s valueCs. Impact Is a classic news
val ue.

We talk aboult the ne\\ s -- the tie\\ s \ alue ot' localit\ . As strange as it may
seem. a bus accident that occurs in India \\111 -,et \er\ little coverage in the Des
WIolh Rt oiat r. buit a buIS accident that occurs in downto\%n IDes Mloines at rush
houre' en thlotugh it may injure te6'er people. \% ill get more ne' s coverage.

% ll ccau' MN It's local, and local ne\%s has importance.

We talk aboult thle \~ alUe ot hum11an Interest. and man\- of the stories that
most people think of as P1eature stories are hum~nan interest stories. [hey appeal to
thle chiaracteristics ot' the human1JI spirit.

, hen IOUrnalist is niaking aI decision about \\ hat Is or is not news.
thiere i A al\ a, a \ er\ careful e\ aluation ot eaich ot those factors.
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App. at 3 87-88. T'r. Trans. Vol. 11 at 355-56.

Furthermore. Professor Mack testified that IPTV followed these journalistic standards.
as dictated by the Princip1'.s offEditorial Inwvgriwv. when making its newsworthiness
determinations about the Appellant Candidates. App. at 388. Tr. Trans. Vol. 11 at 356. The
District Court specifically held that Professor Mack's testimony was credible, and that it
demonstrated how IPTV\"s exercise of editorial judgement complied with these standards.
.kIarcus (District Court). slip op. at 8.

Professor Mack also explained that IPTV's conclusions were based on identifiable criteria
and. therefore. not arbitrary. App. at 491-92. Tr. Trans. Vol. 11 at 459-60. These conclusions
were subjective because the decision-making process required Mr. Miller and the journalists at
IPTV to use their professional judgement in applying the standards of journalism to the situation
at hand. How~ever. as Professor Mack testified. the exercise of that judgment was narrowly
tailored because it followed by the rules of journalism. These were rules that IPTV's editors had
learned in journalism courses. in their years of practice in the profesion, and through materials
produced by their professional organizations. App. at 492. Tr. Trans. Vol. 11 at 460.

Thus. while IPT V's ultimate editorial judgment about whom to invite to Iowsa Press was a
subjective synthesis, the elements of that synthesis included pre-established objective criteria.
Thus. IPTV met the requirements of 11I CFR 1 10. 13(c).

This conclusion is confirmed b%. Mr. Miller's testimony before the District Court. where
- he noted that. while the ultimate journalistic decision was subjective, the criteria included

objective elements. Mfr. Miller stated that "[elvery judgment you make as a news judgement has
relativity to it.. ev-ery judgment you make is subjective." App. at 333. Tr. Trans. Vol. III at 13.
Nevertheless, as the Court of Appeals poi nted out in its denial of Mfr. Marcus's emergency
motion to.r an injunction pending appeal. "there are clearly objiective elements of
ne\\sworthiness. MaI~rtA 97 FI3 at14.M.Mleited the objective elements forming the
basis of an editoriljudeement about newsworthiness:

I N le%\ sw orthiness has a number of elements. I think. Is this candidate or
this campaigni. is It active in the recion that it's running for? If it's a statewide
campaign. IfIor example. is it acti\-e in all of low~a's 99 counties or in a majority of

theni? IDoes it have -- my phrase. not a good one -- an orgianization of volunteers.
campaign organization bvnth ampaign staff?. If the candidate or campaign
or part\ has had previous exposures to electi\ e oftices. how ha\ e they done? If
the\ ha\ e done \% ell. \% hat Is \%ell? A-re the\ gro\\ ing? Is there growtih in their

sucss at the polls?~ I la\ the\ had pre\ iouIs exposure to electiolic? r
the\ seeking the office actually to he elected to It or do they say that they are
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seeking it to bring ideas into the marketplace'.' Flow has their fuindraising been?
Is it broad based? D~o they' have a lot"? Do they have little' Whatever. How are
they treated by other media organi zat ions? H-ave their efforts generated news in
other media organizations or if there are debates. hav-e they been included in those
debates by, other ne%% s organizations'? What are we hearing'? What are we hearing
from the campaigns themselves? Are people calling us and saying you know.
"Such and such had a crowd of 550 last night." or are they calling us and saying.
"Such and such had a crowd of five." The last part. are %%e hearing anything?
WVhat are %%e hearing from the campaigns themsel %es' Politics is an enterprise
that relies on the ability of its participants to sell themnselves, to retail themselves.
What are \%e hearing along that line'.) Do %% hear a lot from the candidates
themsel' es.' Are they calling us') Are they fiaxing us.-) Are we getting
encouraged by their supporters who happen to be people %%e know or people we
don't kno%% to pay attention to their campaigns' Lo %%e see early indications of
retail efforts in that regard in the media'." Are they buying newspaper ads? Are
thev' huvine radio ads'? Did thev' in their last campaign bu% newspaper or radio
ads'.

App. at 6. As the testimony of Mr. Miller and Profe-ssor Mack. illustrate. IPTV's editorial
decisions cont',rmed w~ith specific prof'essional standards ot' ournalism as mandated by IPTV's
written policiles and w~ere based on synthesis oftobifectie elements.

TRIAL COURT FINDINGS

Please note that, in the decision of the trial court, the iury t~und. and the Court
confirmed. that the plai ntif tcandidates:

failed to pro\ e that ll'T had not acted in acc:ordance \%ith a predetermined policy in
decidin,- \% hom to In'ite to lo)Ii LI PL'V

talilled to rrkl\ e that l I \' decided whomi to in\ ite it, 1 '"a I'rct, based solely on whether
the in\ itces had been nominated h\x the RepulblCican or Democratic parties: and

tailled to pro\se that anl appearance on Ioi a I'rt b\ h\x of7 Othel tinge candidates involved
Sould hax. e been ne\% s% orth\.

Itfrctt lMi trict 1or 1. s i p oip. at 3--4 ( kn i rm i I IF I V pro% ed that these peripheral
candidates \\ re C\clUded 1'rom Loita Ibr 1-1 \ irlue of editoridl ludgiments based on
ne\\s%\orthine ,, Ut at 4 1 hese offJ c' i ttc nL thc inte,_rit of IPTV's junlsi

decision-nmakin,2 proce'' .
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PIBLIC REIEASI-_'()F IN IOtRNAON

II NY requests that this matter not be kept confidential under 2 1 SC §437g(aX(4XB) and
43 7 gaIJx1 WtA. hut rather that it be opened to tile publi c.

('O-NCI.t,'SI( )N

For the foregoing reasons. 1)%a Public Television Submits that its editorial decisions to
exclude Mr. Mlarcus and other peripheral candidates from iow Press were consistent in all
respects with 11I CFR I 110.1 3(a). Therefore. IPTV requests that the Commission deny Mr.
Nlarcus's complaint.

Ver\ truly yours.

Richard D. Mlarks
Counsel tbor Iowa Public Television

RDM:rdt

cc w encl. i]a V.S. Maib Jay B. Mlarcus. Esq.
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Statement of Principles of
Editorial Integrity In Public Broadcasting

'1i1t. mllisiI of puic broa)U)zdcastinlg is t bring toAmericans (hie highest
AI( A11 IC4lIII 401,11 S(K iety atid Oviizatiotn itoall of its rich diversity, to)
pi ill[11 Atoti it an I-lelo 14) lill til- e f til ofile det ronic miedia to edi
c.14 tI(Il 111141111, iid I( 14 lt j)IOI'i( It'1K4tIflitieS for tile (diverse gi-miin~tgs of
Ii lic Amt 11( -tit pt ()p( itd.1)1 h i I ii Il1.11 .itt (1 o 4 l)re )gr;iivllri hog it-t ilI )l'
lIm ill (O w %(?( 4 II(t(.%

-14 i ill Owt I111.11141 mV 110 Ow N) 14 ) )I(IsO(Irltt'' 4 he~l Iflte sta-

lI '((%%i' 14 1111%Ii 0 1 11 1 ) 1)1~ct tiit tit ion%' 11v' Adt' dff ptItt In.aitntirekv

ltEx~I Ic '11 ( 1 Il43ic silun jIIIi thoseJ whstaxes and)gdoatio lens take
pIbI (' 4 Iil )1'.I)II I I ithl They m)e )1aimf1i )1d 1(1 )IMAr of d leantI lf pt1)ibb

14h oim 1.51dsa nlii I I 'i'hicgIiyan (''Jit.s wpt .t pit ) IF)rohzmkVIiAK- ICof4t
0.tilIt u. At (LIItt a(O ut' 1% e lega w I) allfr dvrailgalaset

1)1d )II)I4 )1 'Iltily SttIn hioadt'ring roIfl mml1 )irg, eatin til

Ilit' I)II) I Y N141114If 1 lo ('l(t.' 1 rd'tile I(lwn ivtlIm goeald guh~idlines

allo glideitl'S s t asistj~li~i(hi idcsuig ttis'esiflfilling their vital

I 1111jIio /but I~fll 1iatil Nt-w Yi Ik, 1979.
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1. We~ Are Truostees of a Public Service.
Pu1hlo, loadltiing Was ( 1rel to provide. aWide ian1gc ()I pitigill

lii ig serviO es (il i hligh~est prol)essO na1isiu111 atI t Iii1iit wI io 1) (.111 ed t ate1,
etiliglitenan ai( Ctvrlif theAmericaii p til ic its at i( itict :id sot wi ( 4)I sog's
pt 'ri. It is a )'iiow-)mmc)r(-iAl enterprise. relleotig the worthly ptiqw se 441 ilw
federil afld state g( ver inl ents to pro vi(de edlticati( 'ilailt (tiltit-il curio. linent
14) tfeiriti.eis.

As trustees, of this ptiblic servic e, pail of ouir jIN)) is to (e(ti( ate all tifizetis
andl puiblhc pIicymakers to ouir function, and to assuire that we can certify to
ill citizens that station management responsib~ly exercises the editorial
freedom nec-essary to ic hicve Jtiblic hr11)a(caslig.%s ~sri defle lively.
11. Our Service Is Programming.

]'he ptiij~se of puiblic hir adasting is to offer its ati(Iiences jptibic and
educational programming which provides alternatives in qu1ality, type and
ichedting. All activities of a puiblic bradctkasting licensee exist solely to en
Ilance atd stipport excellent programs. N~) matter howv well otherativities
ire pe-rli)rmvod, puiblic broadcasting will he juidged by its prograiiin~ig serv
ice and the valuie of that service to its auodiences.

A.% tnistees, we mutst create the climate, the lxwlicles and thie sense of
lirection whit h assuire tlhat the mission ofIjprt~viding high qutoihuty prograini
iiing remains paramouint.
(ll. Credibility Is the Currency of our Programming.

As su rely as programmi ng is otr purqxse, and thle lpro t ict by w ichd oulr
itudiences juidge ouirvaltie, that juidgment will (lepn(I upo-n theiret nfidence
hat ouirprograniing is free from tidteor improper influence. Ouirrole as
ruistees incluides eduicating lxth citizens and puiblic politynlakers to the
inportanceof this fact and toassutring that ouir stations mecet thischahlenge in
respo~nsible and efficient way.

As itustees, we muist adopt policies and lrmxedtires which enable pro
essional management to operate in a way which will give the puiblic full1
-otffdence in the editorial integrity of ouir pr-ogramiming
V. Many of our Responsibiltles Are Grounded

In Constitutional or Statutory Law.
hublic broadcasting stati(Nis are susbject to a variety o)f statuitoiy andl

egutlatory reclutrements, and restrictionis. iliese incitude the fe'deal statulte
inder which licensees muist operate, as well as other apflicalik fedIteral andl
taate laws. hublic broadcasting is also ckaktxd with the miantle )f First Amend
iient protection of a free pres andi freedom ofs9wech.

As itustees we muist he suire that thiese responsibilities are met. 1) It o
e(lIidres tis to understand tlie legal and ctonstittit ional (faitM'.lk within
vhich ouir stations operate, and to inform andi educate those whose posi
iton tor iniltiere may affect the operationi of ouir litensce.

V. We have a Fiduiciary Responsibility for Public Funds.
hi'blic hroakk asiig dlepends tp mi funds pnwvided by individuial and

tC )rp( )ri (1)1111 ibttit ns~and by kx-al. state and federal taxes. Ihistees mutst
tl dot I lvei ). id ii))Ilemeixci~ e wh)it ich lk caiiasm f5iiCte ,)tib)ic and(.

their t,) )osen p)1il)lic oltli~als alike that this money is well spent.
As trustees, we mutst asstire conformance to sxtind fiscal and manage-

ment practic-es. We mutst alsoassutrethat the legal requfirements placed on us
b~y fhiidiiig sotur(es are met. At the sa-me time, we musit resist the inappro-
lpriatti se of otherwise legitimate oversight procedures to distort the pro-
gramiming lprm-es whichi such1 funding suppor-xts.
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Guidelines to the Principles of
Editorial Integrity in Public Broadcasting

A p"id Owe /nss1mrts Lofgrct eients
genieralfincple gives no help.

No saItvi itI (11) I I)i t;Icii th) m111 hnriz give genlguidark-e toIIIv III Iisices( lIged will) o)Verseeinig a lihlkh-Ir )zckstiflgscIvice. It isonlytii Iigh p Iicii(al exjperici)e,a .1 il((igh kiiowkdglW 0 he jxoicies arnd pur
I-XSCS Which guidie te it)slittilio, -nid -I comm~itent to [tsefvlg itsvalius il1.11t ihost t:ilig (huh ift ( dIi(V es (n make uhIc jugments wh

best the islltitolE
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1. We Are Trurstees of a Public Service.

Ilk) :tr member% luve -lin alt).%() itv respu )ntmv I Iity toiv as~' t~ t v pt At(

11ist tigs (A )t I S5Ilfvp (idi (i ( l si( )lt~ii te%, th a tnd tli )I ful( Id i)il( p

If.1 i ts ) it ( -Ii tii I i ( vttI) lly AI I I it Iit )11ii 1 I t sII%-it It( %dl( I dlt )1 I At o,

Ilie tlits.ttt hr .IS( rclllsI~~ I~I ite sug etilt, .1i1 amuegrity

l( I i tfh1( cstN lsis itallyt liv te )(F541 'I'l it hi (..II(lil( t t i lut-(

ty ( 11i~ l jirocaitiiti (t I( ( )nli Iit IN % I 0 1 11ird1%v Itt ( (I i I%July I()' VII

pkhI o(I rtOS ngve tllciulis ~ftettneloiiitgiy letite

'irofte I it Aiddfr i t%( vey(l ly: imgr

ist, boarli itimus euc mnaly te puvc IpubIlelI olicils and pl 11ty()
makersti IIl in( tr chtain -kor) cmanv I ( I tha st wII Iithe anestgndo Ith-.I(els
t rretram inl dreedsom. Seond whetive hil to assreandeliy

Alto) puicrn feir an toe i11)1 ti npnt ei p (rtt((- 1 i );t

exercised responsibly
lo do this, truistees must be sufficiently involved with their instituitions

set oliiesrx isive to the public need, yet sufficiently detached fhom
erationis toahiale the setvice (l)jectively

ilustees are respo~nsihle for assuring that their enterpirise pr wides serv
sat a high levelofqttahityand respoxnsivenessto)thitiblic.li Iheresponlsivec

the citizens they setve, the trustees iauist assuire that th~ere is a jprot(K~ol to
nsider diverse vews and op~inions from the pulblic. 11we stations chiefiex
,itive officer is responsil)le k)rcreatlngand m. aianing )ttenti ('le(tlv
mmutnication channe& with the pulfic.

If. Our Service Is Programming.

Awe ipuilpst of piulic broadcastinig is to providle its audienices with
pii gramiItnIIgoI q(ulity, vatritetv .it tslx- noit readily ar'aibihle elsewhere. ANl

ottiat tivitits () .1 1iuit~ hiiiiktk x-4~ting licensee slitould be (efined by andi
sC( Ilidd 111t1 tint luioIe titeult iiII.Itt' fllt-IlS l1C I )I Its (ftectiv('ncsS is the

slit Is (Ati t ilt I-gI.llIlIlg.
Atiici eso(4iii .iges identifypibiv dh 1r ai a~inghiy the progra ms they

Itsl. t 6 litl, iutll)li(. I i( idtasting is tio)t ai)I istitti ionalsitucture. It is the
(X.~ctilti lutit italailild IJI lpr igramns Wli( Ii pro NidfCthecnwith educational,
i l ilitt )iul and c ultutral t ppoirtuflities l1o dities, proceduhres, goaLs, objec-
ltsadllL Io tivIiteS wit In a stat i I n sl ( )I tld lhe defined by their contlribution to
thc Itm igial tlig Illis%ii.

'I6 enlstite tlie best environmerlt fhr goxx pirogram dieision-nmaking,
anti toetisuire fun1datuental security kr editorial integrity, thle station's chief4
executive officer should report directly to the ficensee board, and should be
reslxxisible for developing and implementing objectives based upon serv-
ice goals devekied b~y the trustees.

rixeedings of Owe IT'in:grplmad (2onirence on IEditodil lnk~grhtj' in Public
roadcasting Sothdern Edlitial Coumminica~tions Assox iatiot, (Atim
i, S.C., 1985.
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Mn. Credibilitly Is 11l1e Currency of our IPrograung1111jg.
Picq 1 1111ilin is OIn ijti) )t pt IbIht 1111 I. It il~ 1 . Ifi l I I kItI It 1 1%,Ili( h 110c iIlc s ('itidpw its v ]Ili( Ahic( s hoibld clik.5m i

isil (qj)4'i 1l ah w %l c)V 1isp i( 14)11 ()I vI III) i ra l lily I()1 11) t ic influti e- t'ill ISccs

11 Ific I (''. c it 0 44' ))i p )( gimi s 1() fi1t ( ti lt 14tici 1 c's Il('t5 I%
list''s1 tIs pIX fil i'sm st he 1i.ii.gtt1 b~y il('e),( itesIcm )i IIII d(( ()i(Ililg 14)

lin rig v'.ice i' I f(-(- tioni) pre(s~stt. ( m) I)1 ii alfM )iill(IJsfIIcs ;i ) ~~I ~fsi~11 4~ hT'l.it11)I5 4 Iii' cx(I tR 4ilt(Iiccr is ('-Sj)( 151s tI r~ fin-sstiing tlilm lIiilt g~ilA(1 Is i i .1('I~ w )I ( )it 1411tli14l ial mi 41i;), st 14 Ii ds I.i 14'ss, )1 Ic Iivily, I m c 4

S l(I I ( )( .14 I iliV' 1141fi 11( s I il le (ti c'sttc . iIav l1 1' Ia *tIlII lV 141 (

dsi I(' .m 1b5ic 'iS.1n)14'1 H 111 Ifs 11gid li c S bIS~c y1; 11

IV. Mway of our Responsibilities Arm Gromndk(
ill (Co stiflit ional or Statutory Law.

All 1)4 i.icas litcenlsees5, p)ibic n .11(m ifierc'1ia4I, qw)railc under striatlt'g.t11gt I I~t'l nesaiid IVsulic lotIS.] lie t' 11. 'se t iInerwtlii( I i ll stat im )OqoprtcI sgr.iimcdt I )'th ed(terak ()l OiI II iicaltum is (,(m)1 innismonacKording to) federal

1114'Ills
(.Ci'Ifiil j~l)i ioIlS 0I Ill' C" n 1111tini ;Ifi~ 1 Atct, tile Failities Act 0tI 1 6 2, '.1114 11 P111 ib l h H 1(.i lcJ iI ng A c I 4)1 l )i i i~ e ~ f t , d ) ) y s ~ c ~ c tU1) iil~l 1m) 1)411k ~ISing. II (S4' )i( viSion )fl~tfe.t tpl uI( i'4 brodcasting l144!ii-%cc%" by t ;I1 )1) IC4SIIi In 1ile~ht It1s'(- 04 lf' ialty Itilided facilies 16r Ir eve-

4 ti'ti JihI1 Iirc( I gc )"(IIi1)ei)Ial aidt Wily Ill clw'tS e'xist (M) tihm )~sis ofV.i14 lolls M; litt'and IcX ai ;i sic is ctmicuiii1ga ;Ivari'fy (d1 )l)e.ilim rit-M tbposibil.
I1I('Sl III I i'I.~I vI . l 1If( Sklbjtc( I pI( 11114c and4 h It-era ()t14i ~ll~u as tax-

'viltifi Iliv c' . )itd I fi'eliess 111 lice spleet Ii prmted Iby [lie' FirAilIilt-1114'11 As 51% 11 4 ' h i e 1.111)114 i .11e s )l i )tI ( S( Itllilly ;l I exjv 1Ilh )fls .1iiIi si .11111 And ll(sl gc neSJ ~lldS;14 l n- Iks In dIe(OtilllyI1 I~4V('I biii41t'-ii.t 4)w inim1uidating 1114' c-()11lpIex labIyrinthi (I smilel

dicy If114I' -ifi 111 'ilcdl by) Il ill iiiiued (q)lMwttinilies kr service U) hliIp'ili11 Iii 1%tt't'S 1and Sidhi )l manaIgers 1111151 ilndsil file iillrecatini 0 theirle'gal t f 11 tilawI~ cS and he put4'p;Ied to seek remedly or exempiN 1o any14 (X;1l 4)1 Slalc Iteguith i)( s) Wilk( h impal~ir tIR'irality 10 aStire fidelity to the4pl1 I( li 111 6he. hroakk'asling license rc )resents. In nxo arena is lteI('SIx 111511 )iIIiy 4111 Ile trustee 14) et icate 1)111)114 I)lkyiilakeI's morei iportnti.
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V. We Have a Fiduciary Responsibilifty
for Public Ilfids

1(11 iril de(sign1 1)) rt 114 t'rultioa 1441.1)(x K Clires will )t 4.sc1Vivc the o verall
lillility (A1 Ih1( SN'St('I 1 4 itils tllC and)I(114 t 1 1 (mscill.IIV( 5 jf( CV

* 114) Ics 'ClcicspJ ) 4 1%1;1.l( 1(4 1%tIlIng m 114 1c ptI14 11pp')'( ll

(1ing44tI1 IpIhIt( 114U ltlgL~()1 id 14i111.VI 11' 114444V

1111(k% and1( 1(.S )4 lI us I (~g.lI(II(ss 0) m4 miI'c., Whetrier app)1 4)III4l( , (xli 1d

d~e SI il II 11II 1.IgcIlf i 4 It (4 )Ilt 14 41S ;It( I)(.(. (~sary h 1( 1 ial l %I i(- g 4VV1lit1(1il

I ci i 'I1y and ii ('( 41 4114;icaly be)cal.I I .% I~r K cs and its pi 4 K111( Xre S

ri(1ll 114)11 1114 451 st'lt' m-IX'I( cs andit b(Jt .154 it4 4vlatt'S W1II1I1l 4ItC14l111C

.ssures tinklow li n111 1s aiva% ()I g4 4ernmeli. It is 4 tlltt1 i111j X)%4511 41(. I(

vit'. (il i gh (II1aI1tY 1)1 bma( 14astiiig NSIvI4 c' thet plII( C-Xg)('( is vi'tI 111.111y

w 14' .'Iri4 114 4115 111)1)4m b%'IIy %tit' 4 )('rilng SySlSl%

w1 il l I i s tc K) II I 1 4 ) s 11 li lt ') ti i 11 t i i Ic I 5 la 4.5)l h a 11 11 14 1 1111 11 1 I ) III g

I slit IIt hind.s are( lIS('( I clict lively and t-( l ill)' I t~y 1114151 t'iilit) i(4 11e

I WI

I I1is I I I (.I( 141111CC I I 11 .114 11(-(-%.11 .I iin I1l1i g11 *II m4111p1 4114(f kcx m

Iz )p (e tII %.1) )41(.s III I)m pt -lI le s t(IIV n
l tI( )I(-.t4)1( Il lI I .1c o 10 iIl mII fI

Why the P~rinciples of Editorial integrity
In Public Broadcasting Were Developed

" ./te goill it V Sew.k is a n imtfrumenf th fee comn-
mu nlficatio )?0]Ideas in (Lfree societ-y"I
'An e'ffectiv'e national edlucationalzl television syistem
muslt consist ini its tiey esseceC (of rligon')s and inde-

pendlent local stations."'

as.% state intsttientalities, these public licensees
an, i 1/10111 t/J(WtctCionl of the t1rit Amenulment.'
Alle 'X'Ilg%jprC.I(I1 Conference o (41 iloflal integrity in I1titlic Broadi

.ISIIl~g V.%( 4 1V14.I hIj11)k11 (I( 1%t I g matI ion nmanagersandl repre-
SIIIIRCS (41 Sale. lit ('1154!4 boi)4(s and'. c)111115i( 4(s(4)11( explore thle First
AinciueIIn l j( 4111 41 (Af ptili brod( )am ~ig Ii. (115C' ill tile light of Past
cIdc1( 1514 41 15d~ 14. isltive4a( 11(41.] ie 11! 11Iag4rsaitsteesalsodrifted
1p4114l(' 11( I~ plat( It. CS WlIII.ll %",Ail 441141 11]14gtiaralilee [4tuhlic tbr4ad('351iIg's
Ct 1141.11 ilacillegy Ill 11he 11111114!

1d1.11 i lII'Ili Itis 14-(5 I(-I il 14' tradilti( ,aI American val~ues of free-
(1441141 (it s)tCC It andic ()I the4 press. letiat1 bIl ;I( urIe slixihth fbr by

'V 111.1 1by C4 11 4 lI(n I)mplici -is IICt4I I i1 cst' v~tiesaieod11 e 4Ati'tt n tile First

II 441(11141s~44 ~ t.44141114! 415 -III lit ht Anlendilici(11 is tile "indispen
%.I 61'I4I%.I14. 14)1 41m (A 41del I aty

li1 4I .15111g, iIll 1111Ci1t ( vilt11y('I( II1( Iprt-.%,IsthII ~Isl4(Jr(
IIl I1( I 111 w I I I IV I1IS~li~aIl wt.4) I1a1 1 Its lxm'ea Iles in its ptiva
sIVcICS% .11d 11ill its ability 144 jpj eat (directly IIhrottgh sight( and sotl1ix tC) thle
lileit. 414' , .111d1 r'Secualy 14) lte c(.14)i( s1, (A1 i1s ailtiec. 'Ibuis enioIT1)is
j)t Ci Il Iiiiile I iaiitlS 441A1 Isl et-i a Co innitiicalt(i'1s CommIisshioin which

is i Cit. iI l.111111(41 ily 1(4 gimi )I 4e(Cny .1'. c~s. 1(4111 te'.11)4 4t1~a 111cantllS4broad 4
It IW M4 K ilI w~4 (A114 ;ny broathkasting s')'%e11 is de4terminedI by fihe

114 Illasl 11( ilicgI II) (Ai thle p nv(-I ildkb I I14 %vl (all graml (41 d.eiiy this~ at (4sis.
The Wilcs 1115 )1Ill'. (15, Jlld tctIt( 41 Who' 4' Ieak- 1file p~rogramns, wichd are

1)1 h 4.1Ilig's (4414!, le stil 44!t 14) [lie g( V('Iling Sititire. (41 the inslitt~i(i
wit,4 II ((41114ios the lethiical 411 in of4!I1 4)roacistinlg.

In1 thc I I1littsI Stales, 111e 1114 451 inlligetiat gatekeelpers -ire private Iiiiin-
ciaI iflicless Iice'4lse4d Ibytile Ie..ttC(11fbe14Ji 15 ,11fi~M1 i%hi-
14 4t 441)14 d(asiQ.51g ill Illim' 44111111 is I.ii geI ' i IC ryl tile'''4114 grui'III o)fa 1113jo(41

Seeal altettatives were ;nailable- in tile 1920s wI'en it becamne appa'
('111 that somI~e [II( is were inevessaiy to) (teal willh the ntrgeont broad-
cas1111g stuct tre. 0114! was iismer cnusidered -an unregtlated market zijy-



1144i'4(411S1 i'1-d( I i('t-it i%.*44It1hit'- Aili' i i it Ii.1 I1%t4' 0 1 I( . III rpI t Ii%c

~ilit'1't 1(1('.41 ' i~I'. 9144 1 III~ 4 till', llit' l<'l I II x4 .1 .( ()III

41 .1111(,*1%%,.1% If'lc Wtt 1)1 .Ill%(- 44 tlict li 44 t, 04 .4 Aiciu it 1 11i 4i( ~i l \
Wu A IA I,

If4)11( 1)( 41\' 11( xKt I t I 1 )11 ( .IfII f .l 1 641 qtl )It I I )y 11IIly (4)1114 1 'X/"It'-III 11.111( )1 Is

I I 4 t c ad , (' 1 " II q I4 If- m m'4 1 i l ~ Ift ( .( 4 )1 1 )i 11( fu l 1.1%t '' .1 1 % , : \% 'II ti %^ .

l t ( ' 1 1 4 % I I " .( 1 1.is e d b .1 1 4 ( 41 4 ' 1 1 1 c u ) 1 I ' I I uti 9 1 1 c ' % t 4 4p c 4 1 1 1 4 1 ' 1 4 ' ,

AIt Il~~%, i it'c iV%%tt, c

'I'lle1 4 .Icild i t11V' 1 c 41'4'111ill(10t 44)1111d4 111(I t14'('(i4 414 4)1 1144' P%444%' 114 1(1
m i' 11 114: ' 4 \'I(' 1 fI I )y ' -I ll IV I l11 )1(1 4 111 ( A a n d If(-(-( If til 1 it I1 lc 1 14 4 4I ) 9

I I4I' if1 )It(1)( t'91S m 41 It% .44( 011i)40)1III%(' tii.11itlj5%1i114'44v(1111' 11.91 Ati14Llll%11(

K Ic't' \vtIII .1 c49~il (.11114mi ;IJ~~ It('(' pil lilt 1)i4'% %11)Ilg tr44i11444 )14% (III1 '44

I41'I)4".4, .'l114 1 iitti .11 11''i 11111i Inl 411444 %iI1g .4% t1 (A1 lit ('945.4

44.441 (4Ii I .AIII, I1'14 )(wI 414 4 .0%I14 ,1 I lm',4 1' I lic4' 1 4.1111 Id II' I4lcI4 ~ '.1 1114444

~ ;9hl~I9'i l A I11111mc A'llr)4,)(I 111('(.i1111( AN~t4i 9%li lim, It

.11111 (441111 1111 54' 111tm.1 ' and(1 I 1(1(1 i'11.I iiiI. 41 pm 1 4m i 4114 (411 1 mi

M4 yll tI491,' 11.1 91 2S I1.t-Ic)il 0VI'4 A lv('41114m 1c%4If )4I Ill .1114 )1141 4Il II'
)fi1 't A4 lt(' I m IV 11 1111 it'l 11,S dc4 414 '1111 'InPA I'i c 94 4V 441 Iii 1.114.44I i.

( e1(9I ~ t11114''0 In'(rt 19'142 Ict'tlc 214 Icc .N1 II 111 %1cIt 1115i' 1)( 4944 4 )111111('14 i.il

h1( i l91V 1)4 lm L Il ., 1 ti n .1 1d1 %tltg' 1 4'..i l. n '.1 1 i lt ii il 14144 .41 .i 1til ly

4'gh 1.41141 4 .4%t' '.1114 '.1.91114 1.1I)I 41 144s'inil 41951 .11s It1414 4.11 '.1 I4'g.il
)I4t'1' [I( (.Il( 11' me I 414" 44 111(' 19 l it 1 1 ivl (lIlc ili

.1IiV ImlyIlt".I( II 11 S111) wl1( 4191 VI4 -Iliii tIlt'md lust AtuendIlle(Ilit)Imy
Id hi.C15 i ytll 1('3(Iy II) j ill wx. 126V (41 ; 114 11 ''vhIllg 31441

1(1 2(* 414 l ( ) 1111't i 1N1r( %(.I(.( Icd14)41 tI'4))'ail,91 ~ 1 '1 (t 4

ct'411.l(.11111 list I Itt Ulsand tate14 aind lot-a agovernments. E(ictiKxilbrllJi

1 lit' ll%7 Congressiml (k't,. Was guided by thet l'tTXX of the Car
ne4gi(' (.4 4I1iiM441 (iI 1d1'Itt1iml l'dvisi)t es.tablis'hed to "condutm a
hi.14 l (-.1. livt 9 ttivt' si .ttl of144 nonommlercial te2kv s14 4( and 1(4 jicsstten.
111m? pnrultpaI11vy (1/K1.oirgb not e.w~vrli,' on o.onniyfu'nedl CbaXls
andl~ their i' ll(s to lIx' generalpublic"

Thei ( ahlcgic C;ommnu'.ision admttecd t11at its attitude tow~ard instnic-
114iiiiIt'I''ii (11114' )IlTx)Seo 4)11101(1 otht' existing stalins, wai arnbivalent.
1 (-44ii4 Ittt'ed that "with mnhor excet'pio ns, the t4otal (lisapp4earifl(eof iiniK-
114 4(13 It(4V%14) 441 ' lV4 i lt etave' ilt'('(14 .111 Jt(xi41i system'tl t11 (amen tally
t11u1I IIng('d

I lit' (nmmo pro )1111.%t1 )t44%d a nim kmnd of television -- ptiblic television
will( If WO-l% 14) 1114d "1414'all tha~t is ofl 1111131 inltere'st atnd iflpohlaltce whk hl
nti44 ;It tl I-inc' i appropr411 ~ iate.l4 ora.vaitilblet for stipjxm41 by adlvertising, an

1 % 'l1 9 Ii I S 1 4 1 .i I .I i i g t' 4 1 14 )r Ic m 1 1 1 i % 1 1 1 1 1 4 4 4 1 1'' A n d l i t p r o j ) os t d a n e w v s y s t 'f

()1 I Iui 11nt4' '.ymc'il 44)rallly olicr t'ximng systeml. We have at-

to41' .191.1d Ild~gmicih 4ig t at .1 1 'i'.131hdill t micntl(41fr
i1 lI(I14 H, Vitl1.11 )dA1i'- (a go ti c'r I %il (I im n(( ifi(Kx ta caly wi't I'. c (1 ( a

1111 t c I li I 44)11 I('4 1' Ic d (Alt11 om S(44 l .41 111[.14413 "(JkI4~ 2.

((I'., 111141(1 Iy p'Ilt and.11( g4vm c Iti' nds'11 1111 distribut-d b~y a "federally
4 11.11 t' d. I(4ItII) 414Ilil.11 I))[ ) ".'(' 111t'111cal -)x~j o *"1u (it twl ll e .slt ln was how
14)t'Xim.litland Improve the'114. S(lVi('t'So C(it t(i3Kl rxdcasting, while tIle
111314()114 ('141 'w-3s 114wt4i11('r('3is(' lunding~e-spe('ialy iht'governtiit hind
II ig~dec 4 ''i' c Itt'4ss3y. withOut 4 4)('111g thli' (14(x1 1(4 hinder conitrol.

(I ,IOtk't by 111I.'( .4)1111i% 411o report a1nd11 promlptedJ by iPresident Lydnd
11 .jui' il, ( H i Vg~ S. 1.ISS dt he l i hIt( llroak auingAct of 1967 N X1ik 0'Aiultl 114 41l I 1 I( ('li4llte (a 41111i5.%( (1 teco)fmflleldalions, it (lid k)[kywithl

aI 141ivatt4, (14 4114( 41i orlganization if) receive and spend private and federal

A.%. it h1;Id il 19)2, (* 411g~c. i-(- tlt m 111 an tasy ('ompn)ITise. It failed 1t)
Iu' 414(14 I Iit'sai ti.1)4. ll ]If lilg d fat m i lk ilsurt't'fiettivelplanningand inisulationl
114 -)11 1t 1114.1 in1te'rferencet~'. And Ille alilityo4h he Colx)1'afion to carryti (1(1its
miaindate wouiIld de'petnd on the ability of presidential board appointees to
luIlltio 141 (lpolilically With iA)Ill rfllorchanges, it is2 thCoretkieW aswer
ma 43 undlamnial (ltitfi tihat haswcrkiedvm-eland that hassurvived stral~
s('i iot11' chall'nges.

he m1ajo r prohk'rns in tlle Ommission's repor and tile resulfting legis-
1.1114 il1 W'.u% II'. lhiluu 1tc if) 11 11. (IcJ ihlf iverisity 0) licetnsee 't' t 511k re'. in the

19



(ltI t i nal I r idk .i~ing systi. i ic'4X cx)Init1( 11 0 It NU( ' Csf 1)lg.iIls
l~rade allieic ~staststati( )fl it a le they wer ill equ1iptI I ~l Y l.-l.

lit stae 11sitin lic~neswu itenshti 111 walit Ileme 11til Stit-%. t igIVli

'Ilise t( l~l'tisw(re ll il ia 1l9N)Stidy,I'hi1114~ l ttedofi iatiu i.i1
'r(A~e~ tlt itiig huigetitig, 1)1111 li.Isitig arid rcpltmiltig lin k etlites Pc[

tilt areais 1()r im1ifly 114 nst-es MNtly l1(cimsee esjec tally tttrit'tinlite,

VCRe ' ('('rlieTf .tlm lit g i hautmemid1( rep uting sti liti ti rs

'I6 deal witl) S41111(' (Ii t11-e j)nt.i1S Illt il),aty stil('5 1mv'( m 11dd ltlfte
.ttuites that1 (.fe Il le lti tll1(1 l br itifeastiU h('1)5'sa a o 1(1 4 frate sta 1011

el, (*)klio 111 ha% imide it a misdemeanit.1o putiiable I )y a S ,(M) filc (I
Ine ye.,r iniprisninii ttllois)ny elected olli( ia ()1 hiis or hier rehptestltative

)influten4ce or tfireo , or attemipt to influence o)r (direct, the( cotlieti o)I any
-r grarn sliown ()in lprihli( It-eviston. A nuithctr of states hiave estl.lwd~i(
4 Itl( )VtllflItaI I ltInlatiotlS to rec eive atd Clisi t ktids

(Oxicludinl its sectio~n on insuilation ltotn l)iti( al tteferenrc lc.h

980 stuidy lby cinkkan Said,
'"Thle First Amendment is, of course, one firm standard 4 rcriteri( n
olpiotection, insite of the variability of interpretations given it
by thle Suiprenle Court Since public broadcasting is cle'arly not
suibjet to tile deb~ate abt)( being 'coflil(N1 carrers' of ink irila
titln, its claim and right topnmmee-lionis alkirded by lte F~irst Amendl~
ment shlotildf he essentially unequitvocal'
Buit p)ublic broadcasters, especially state government licensees, (us

(Ivered throuigh the couirt cases ont lte "D eathl of1 a Princess" broadcast, that
iese uinequtivocal protections were qutite urwoertain, amnd puiblic b~r iadcast
lg's freedomi of editorial (liscrotl4n might no4 t enjo y tile pm tectii i (If Ailel
In idfeals (If free spxech and tree press. Legal analysis by Nit holas 1P Miller,
sq., Shows puiblic. broadcast infg's First Amendmlent rights t() lIe "tnt lear,"
alysis "a tangled Web)," and thle lawtoIbe -inlurky-7  tteanissdlll

nates tl1.1t ofe lilS (1t- dfiversity ofI licensee IyjX's an~d thleir Mm intltg
I ictutres, and thle dliversity ohI tutid(ing s .irces, inw itding tile g )vei Ililleti,

tities wilE) prct'iv( a vested inlterest.

itii IrIS ma1y Ie w il liab1111le as plail 0l the j)rib1leiu, o r capable 0I Ibeinlg a
Oji w part 0I lile 54114ithill by inisulating thle hroIa0ca.%ing 1)14lk'ssi( Ital 11(111
iy uindue extertnal lpi(sstir's. Wkard elrancolilsH esnlstb
%-are oft the Ifill) xmi we o Itleir f lict i(Nl itlef eildei-e andl (f thledailgers
~it vl ( 1.114 % (tit54 itcty (4ilitlt-w t4t(e withi Ilil ik 1)1 atcastitigs v'tli tial
scrt-ti4 I

Tlc Silikkiii study sligg('5ts a way fo r trustees to) pmtvitk' pfl)gtMn
seli~vt I~ tll ) ll pecivews Js (tedil e

"It is ItetIlpttig tloseek some kind of getni ld(xtiment which so
tftlities lte 1 lct oIf tile statio that licetnsees or othiers in official
lxmwitin will he discouiraged front tatl1peflfg witll tile station's
.t ti'iics_ Nt ) ste of- institrttioti canI be compelled 1(1 hokl SIK f) a
klt. -Ine (tt(tl).i lm ii) .1k tmiis tilt Illeydo [ot wishl tobe assoux-

%tibi p'~ed ft 15 cilal pliquIli1(1 whinisy. One device tllat has
bcclI t sigge.Sh'd( as a fleanms (It ad fressi ng this matter with some
tt-sI et andt definiion wtltId be ht~ i te trustees of a licensee to
%i gi .1-14 (Itx -1t14'it w Itch wt ul indicate theiir underst andi ngof the
4 Ig.i1i/iti4111 stts a11~ s at federal license hiolder and wouild elabl a
Pir1tu ip-ailts iI te Wigspread Conferene on Edlitorial Integrity in

I1ttlblic Ilifu~dcastiig arrive(I at a Similar conclusion after conlsideratble
IcicIAt their (firection, thle principles and thle accompanying guidelines

in this cfhx linl('t were devekpe-d. 11w ttinute goal of these principles
and giiidelm~es is to assist trustees of public broacastming lkvcee
stations to fulfill their vital role in protecting the editorial integrity
of pulblic broadcasting in America.

I J.mwR~I Kilig.ii iji i .il I'uhlc l14v'gsion, AI'nigram frAt it The Ret o~f te arnegie
(.4)in iutwohi Em I'dutat top pl h 'k'v',in NV'Yoik 196)7

i Motor v' Alabmaa 1:dacatioaI Teletision on mtssaon 688 F 2d ~it 104 1.
4 iI.uMyS A.%muute lti'an 1rAir - l3'wrodraving and theFirs(Antendmntn lbrAnakmry

qja (.ontittia,1uma/l.,us New1Nmgk 197'3
5, Kailsmso i.i t) cit
616idnFShekmCr fM1i~~ i~ iek aseSudsinnsjiukwnaLkeum

AlaIPUgenatoi W~Atingl~m) i5M0
7 I'mrx eni-ctg of 11w ti g~a'ed (lrnfevrncc.on tdiorfa11nteie In Putk Birxdcasting

I.%mtitiwil FlInk 1.111(1.n ill l itu it114 itii is~ A.'A x i.Iii4 N, (Ailtingd;i, S.C.. 1985
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Iowa Public Television Policies

Section - Programm'ing

Policy # 2.1
Policy Name Programrnin g Policy

2.1.1 It is the responsibility of the Iowa Public Broadcasting
Board to set broad programming objectives and policy
guidelines for Iowa Public Television. The Executive
Director and his/her designees will have the responsibilityfor programiv~ng decisions, as well as for conformance withthe programming policies of the Board. The following willbe Iowa Public Television's prograirming policies:

General Programing

As the public television ser-vice for Iowa, Iowa PublicTelevision has the unique potential of a mass medium whoseprogramming is not limited by a need to compete for maximumaudiences. Iowa Public Television may broadcast specialprograms and events which may otherwise be unavailable tothe Iowa television audience. Innovation in programingx mayoccasionally raise questions of taste and propriety. IowaPublic Television will exercise care to ensure that programsdealing with sensitive or controversial themes reflect anintegrity of purpose, without blatant disregard for the tastesand mores of the people of Iowa. Iowa Public Television willgive Iowa television audiences the opportunity to seesIgnificant programs and series of national interest. Oneof Iowa Public Television's aims should be to reach manydifferent audiences. .t prcgramming should attempt tobroaden the experiences and horizons of all viewers
throughout izs broadcast area..

Bducation and :7nstruc::icn

Educational and isrcoalbroadcast.ng shall be aslgnificant 'focus in the mission of Iowa Public Television.Programming shal' facilitate the accomplishment of theeducational objectives cf the state, both in in-school useand for general education of the citizens of all ages.

Iowa Public Television will provide the leadership in thedevelopment and utilization of instructional/educational
telecoaimunica".ions through state-of-the-art technology andopen-circuit broadcastinDg. It will provide educationalopportunities for citlzens of all ages and diverse academicbackgrounds, in fcrrnmal educational settings and for
informal part;.cipaP Ion.

continued -Legal Reference:

D te Ad ote 61
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10W&, Public Television Policies

Section - programming

Policy # 2.1

Policy Name (Programming Policy - continued)

Special Audiences

Iowa Public Television has a responisibility to give special
consideration in its program planning to smaller groups,
ethnic minorities, and other special audiences. Iowa
Public Television should also serve its minority audiences
through the presentation of a wide variety of subjects and
viewpoints within a regular schedule of public affairs
and entertainment programming.

Public Affairs

In the presentation of public affairs programing, Iowa
Public Television should maintain maximnum objectivity and
fairness. Iowa Public Telev,&sion should strive for a
better informed citizenry of the state of Iowa, through
the presentation of important and significant issues.
Iowa Public Television should not avoid issues of controversy,
but in presenting such topics must provide a fair and
balanced program schedule to provide that the views of
the citizenry are adequately represented. Iowa Public
Television will not broadcast controversial programming
where the underwriter or special interest groups have
content control of the material used.

Public ParticiLpation

Ascer-lainment of the cornunity's needs and interests is
no !.-nger a reg'ula- .ry requiren- fc-. lcwa b.:
TPlev_'sion; however. :he managemnent sa-- z
should perfnran and review thi.s ascerzainment
process and utilliZe i:in program development to ensure
programs that are responsive to the needs of the state.
Further public participation should be encouraged through
specific advisory committees, an active 'Friends organization,
and the solicitation of public comments on programming.
n the process of program development and scheduling, due

consideration will be given to all suggestions so obtained.
with management making the determination as to the
appropriateness of such proposals.

Legal Reference:

Date Adopted: 10-28-82
Revised 10-15-87
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MEMORANDUM
February 18, 1997

Ta: The Commission

FROM: Lawrence M. Noble
General Counsel

Lois G. Lerner
Associate General Counsel

BY: F. Andrew Turleyv(
Supervisory Attorney, CED

SUBJECT: MUR 4592
Waiver of Confidentiality: Iowa Public Television

I. BACKGROUND

Respondent Iowa Public Television submitted its response to the complaint
filed in MUR 45 92 on January 21, 1997. As part of that response, respondent's
counsel specifically requested that this matter not be kept confidential, but that it
be opened to the public. Iowa Public Television is the sole respondent in this
matter.

In submitting this waiver, Iowa Public Television has requested that the
Commission not apply the confidential ity provision of 2 U.S.C. § 437(g)(a)(12)(A).
This section provides that the Commission shall not make public any notification
or investigation without written consent of the person receiving the notification
or the person wvith respect to whom the investigation is made. By its terms, it does
not impose any affirmative duty upon the Commission to publicize the matter at
this time. Counsel has advised us that his client wishes to be free to discuss the
complaint and its response publicly without violating any provisions of the
Federal Election Campaign Act. The substance of the complainant's allegations
hav.,e already been the subject of a lawsuit filed in the U.S. District Court for the
Southern District of Iow.,a [Mlarcus r'. Iowa'i Public Teh'v.ipi No. 4-96-CV-8069t)



0 -2- 0
(S.D. Iowa October 9, 1996J. Appeal by complainants of an adverse ruling at the
trial level is presently pending before the 8th Circuit Court of Appeals.

The confidentiality provision is prinmriy designed to protect the
respondent. Since there is only one respondent in this matter, respondent's
proposed waiver of this provision will not adversely affect any other party. It will
also permit the Commission toi respond to any requests for information it may
receive. We propose that such requests for information be subject to the following
considerations: first, they must be in writing; and second, they would be
considered by the Commuission subject to the provisions of the Freedom of
Information Act, Government in the Sunshine Act, and all relevant privileges
which would limit or preclude the release of such requested information.

HI. RECOMMENDATION

Authorize issuance of an appropriate letter to the respondent.

Attachment
Answ-er (MUR 4592) (w/o atchs)



BEFORE THE FEDERAL ELECTION COUMBISION

In the Matter of

Iowa Public Television - Waiver of
Confidentiality.

MUR 4592

CERTIFICATIO

I, Marjorie W. Emons, Secretary of the Federal Election

Commission, do hereby certify that on February 24, 1997, the

Commission decided by a vote of 5-0 to authorize issuance of an

appropriate letter to the respondent, as recinended in the

General Counsel's Memorandum dated February 18, 1997.

Commissioners Aikens. Elliott, McDonald, McGarry, and

Thomas voted affirmatively for the decision.

Attest:

Secroary of the Comission

Received in the Secretariat: Tues., Feb. 18, 1997
Circulated to the Commission: Tues., Feb. 18, 1997
Deadline for vote: Fri., Feb. 21, 1997

bj r

1:33 p.m.
4:00 p.m.
4:00 p.m.

&/-?I -Date' I



FEDERAL ELECTION COMMISSION
W ASHINGTON. 0C 204613

February 24, 1997

Richard D. Marks, Esquire
Dow Lohnes & Albertson, PLLC
1200 New Hampshire Ave, N.W.
Washington, DC 20036-6802

re: MUR 4592

Dear Mr. Marks:

This is in response to your request, contained in your response to the above-
captioned Matter Under Review (MUR), that your client, Iowa Public Television, waives
its right that this matter be kept confidential under 2 U.S.C. §§ 437g(a)(4)(B) and
437g(a)(12)(A). The Federal Election Commission hereby acknowledges this waiver.

The Commission will consider requests for information it may receive on this
matter subject to the following considerations. First, such requests must be in writing.
Second, such requests will be considered by the Commission subject to the provisions of
the Freedom of Information Act (5 U.S.C. § 552, et seq.), Government In the Sunshine
Act (5 U.S.C. § 552b et seq.), and all applicable privileges which may limit or preclude
the release of the requested information.

Many thanks for your consideration. Please feel free to contact me or Ms. Alva
Smith at (202) 219-3690 if we can be of any further assistance.

Very truly yours,

F. Andrew turley
Supervisory -Attorney
Central Enforcement Docket

00 A"" t'' I, ~
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AGENDA DOCUNENT 0.X81

BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of)

) CASE CLOSURES UNDER
) ENFORCEMENT PRIORITY

GENERAL COUNSEL'S REPORT

I. INTRODUCTION.

The cases listed below have been identified as either stale or of low

priority based upon evaluation under the Enforcement Priority System

(EPS). This report is submitted to recommend that the Commission no

longer pursue these cases.

11. CASES RECOMMENDED FOR CLOSURE.

A. Cases Not Warranting Further Action Relative to Other Cases
Pending Before the Commission

C EPS was created to identify pending cases which, due to the length of their

C ' pendencv in inactive status or the lower pnorit% of the issues raised in the

matters relative tc. e)thers presentl%. pending before the Commission, do not

warrant further expenditure of resources Central Enforcement Docket (CED)

evaluates each incoming matter using Commission-approved criteria which

results in a numerical rating of each case

Closing cases permrits the

Commission to focus its limited resources on more important cases presently,



pending before it. Based upon this review, we have identified 16 cases that do

not warrant further action relative to other pending matters.' The attachment to

this report contains summnaries, of each case, the El'S rating, and the factors

leading to assignment of a low priority and recommendation not to further

pursue the matter.

B. Stale Cases

Effective enforcem ent relies upon the timely pursuit of complaints and

referrals to ensure compliance with the law. Investigations concerning activity more

remote in time usually require a greater commitment of resources, primarily due to

the fact that the evidence of such activity becomes more difficult to develop as it

ages. Focusing investigative efforts on more recent and more significant activity

also has a more positive effect on the electoral process and the regulated

community. In recognition of this fact. El'S provides us with the means to identify

those cases which remained

unassigned for a significant period due to a lack of staff resources for effective

investigation. The utility of commencing an investigation declines as these cases

age, until they reach a point when activation of a case would not be an efficient use

of the Commission's resources.

IThese' cases err MUR 4631 (PrerVX1Oair) POUR 4661 (Cox and Armpliwo". Inc.); MUR 4667 (Sprcter &Gmqodv of), MUR 4668 (5dwAkouwkV, kw Co'g'vu). ML'R 4672 (Friends o f Iohn CYTook), MUR 4673 (Papen for
AsseNv). MUR 4676 (Wervrvi Couiuty Ukmw-rvuu, Commwisky). MUR 4677 (Patnc* Kennedy); MUR 4681 (lack
Bloc*). MUR 4683 (Iarncy Sduakou'skyfm~ Cxmprss). MUR 4684 (Spartanbrurg County Republicans); MUR 4694
(Ian Schakoti'sky for Congvrss), MUR 4695 (Sthakm'sky 'for Congvrs). MUR 4696 Uanicr Schakousky for
Congrrss). MUR 470X3 (Dumwont Irsutr/RotrtA.1,-C"e), and Prx-MNUR 356 (Prit:kr for Con grrss).



We have identified cases which have remained on the Central

Enforcement Docket for a sufficient period of time to render them stale. We

recommend 27 of these cases be closed. - Nine of these cases were part of the so-

called "Major %" cases that have not been able to be activated due to a lack of

resources to effectively pursue them in a timely fashion.4 Since the time period

rendering them stale has now passed, we recommend their closure at this time.

We recommend that the Commission exercise its prosecutorial discretion and

direct closure of the cases itsted below, effective February 24, 1998. Closing

Thw caw% are KMR 4350 (LR.Ha', Pertya- inw!a~wt.da MLR 4355 (Aaua-L. -r indust -s, Inc.). *MUR
4372" (Nrar Denmwrtic Pe"t). PILK 4394 (Awn.~wi kw Termi Lmits), MUR 447". (Conmmittee to Elect
t%*iston). ML'R 4483 (.Nek*ra Dewkvah, Mtt Crnt'.s Ctuwmitter). MUR 4504 (NH Democratic State Party
Commitee). KL'R 4507 (Peopre fm B~a-t:) %ILR 4UP (hrittlsw for Senate), MIUR 4565 (Bell for Congres),
MLUR 457V (Cmswtvrnewmu And rmgSvmtrmnAf NILtR 4571 (%vfrrt h-r Congress Committee), MUR 4572 (Friends
e'4Da#i B )urksv). NIUR 4575 (Deoa Co ,ngiw, NILR 4585 lHuighrs for Congress Comm~ritiee)' MUR 4589
(Congressmant Bart Govrdon). KIUR 459.2 (himaw Pu~Ni. Trkrtsum), %L'R 4593 (Public Interest Institute). NIUR 4599
(Bru~y 1V Hawiouvit). MUR 4601 (UL-Am IuNatmkg " C)&Laou). MUR 4602 (1\TSB-TV Ciinel 3); MIUR 4604
(Doota Coriov) NIUR 40 (Ohrntian C'alitimi. Prv-kR .146 (Coalition of Politicall v Actitar Chrstians),- RAD
%bNF.C (OSufitwn fo. Conigres). RAD %sL- 2 fiAwa D2rvvkol,'ut Party), anid RAD 97NF-02 (Zien for
Con grms)
4 These cases are. MUR 4350 (RerHawN#, ParNv ri Aleneww). MUR 4372 (Nebraska Democratic Party); MIUR
4394 (Awvr-ansufior Term bimits), MUVR 447'& (C~'wmnrtifto Elect 1isnstoi). MUR 4483 (N\ebraska Democratic
State CrntraI Committee), MUR 4504 (NH Drnn~iiat, State Party Committe-e), MUR 4507 ( Peorle for Boschuntz),
MUR 4509 (jhelistonte for Senate), and MIUR 45b5 (FtelI for Congress)



these cases as of this date will permit CED and the Legal Review Team the

necessary time to prepare closing letters and case files for the public record.

111. RECOMMENDATIONS.

A. Decline to open a MIUR, cdose the file effective February 24, 1998, and

approve the appropriate letters in the following matters:

R AD %NF-09
RAD %L-12

3 RAD 97NF-02
4. Pre-MUR 346

5. Pre-MUR 356

B. Take no action, close the file effective March 2,1998, and approve the

appropriate letters in the following matters:

2.

4.
* 5.

6.
7.
8.

C..9

10.
C-'11

12
13I

MUR 4350
MUR 4355
MUR 4372
MUR 4394
MUR 4472
MUR 4483
MUR 4504
MUR 4507
MUR 4509
MUR 45
MIUR 4570
MLJR 4571
MUR 4572

14.
15
16
17
18.
19.
20.
21.

2.3
24
25:

26

MUR 4575
MIUR 4585
MIUR 4589
MIUR 4592
MIUR 4593
MIUR 4599
MIUR 4601
MUR 4602
MIUR 4604
MIUR 4605
NMIUR 4631
MIUR 4661
MIUR 4667

Date Lawrence M. Noble
General Counsel

27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.

MUR 4668
MUR 4672
MUR 4673
MUR 4676
MUR 4677
MUR 4681
MUR 4683
MUR 4684
MUR 4694
MUR 4695
MUR 4696
MUR 4703

7
Date



FEDERAL ELECTION COMMISSION
Washington DC 20463

MEMORANDUM

TO LAWRENCE M NOBLE
GENERAL COUNSEL

FROM MARJORIE W. EMMONS/LISA R DAVI
COMMISSION SECRETARY

DATE FEBRUARY 19. 1998

SUBJECT Case Closures Under Enforcement Pnonty. General
Counsel's Report dated February 11, 1998.

The above-captioned document was circulated to the Commission

on Thursday. February 12.,1998

Objection(s) have been received from the Commissioner(s) as

indicated by the name(s) checked below

Commissioner Aikens

Commissioner Elliott

Commissioner McDonald XXX

Commissioner McGarry

Commissioner Thomas XXX

This matter will be placed on the meeting agenda for

Tuesday. February 24. 1998

Please notify us who will represent your Division before the Commission on this
matter

AGENDA DOCUMENT NO. X98-13
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BEFORE THE FEDERAL ELECTION COMMIISSION

In the Matter of

Case Closures Under
Enforcement Priority

) Agenda Document
No. X98-13

CERTIFICATION

I, Marjorie W. Emons, recording secretary for

the Federal Election Commission executive session on

February 24, 1998, do hereby certify that the Commission

took the following actions with respect to Agenda

Document No. X98-l3:

1. Failed in a-vote of 3-2 to pass a motion
to approve the General Counsel's
recournndatjons, subject to amendment of
the closing date in recommendation A to
read March 2, 1998, and subject to deletion
of those cases listed in footnote 4 on
Page 3 of the staff report.

Commissioners McDonald, McGarry, and Thomas
voted affirmatively for the motion.
Commissioners Aikens and Elliott dissented.

2. Decided by a vote of 5-0 to

A. Decline to open a MUR, close the file
effective March 2, 1998, and approve
the appropriate letters in the
following matters:

RAD 96NF-09
RAD 96L-12
RAD 97NF-02

4. Pre-MUR 346
5 .Pre-MUR 356

(continued)
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Federal Election Commission
Certification: Agenda Document No. X98-13
February 24, 1998

Page 2

B. Take no action, close the file
effective March 2, 1998, and approve
the appropriate letters in the
following matters:

HUE 4350
HUE 4355
HUE 4372
MUtR 4394
HUE 4472
HUE 4483
HUE 4504
HUE 4507
HUE 4509
HUE 4565
HUE 4570
HUE 4571
HUE 4572
HUE 4575
HUE 4S5
HUE 4589
HUE 4592
HUE 4593
HUE 4599

20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.

HUR 4601
HUE 4602
HUE 4604
HUR 4605
HUE 4631
HUE 4661
HUE 4667
HUE 4668
HUE 4672
HUE 4673
HUE 4676
HUE 4677
HUE 4681
HUE 4683
HUE 4684
HUE 4694
HUE 4695
HUE 4696
HUE 4703

Commissioners Aikens, Elliott,
McDonald, McGarry, and Thomas voted
affirmatively for the decision.

Attest:

~& 4 MAa
(Marjorie W. Emmons

S ecretary of the Commission

1 .
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.

Date



FEDERAL ELECTION COMMISSIO N

W I~f March 2. 1998

CERTIFIED MAIL
RETURN RECEIPT REQUFSTED

Mr. Jav B. Marcus. Esquire
Marcus & Thompson
51 West Washington. Suite 201
Fairfield, IA 52556

RE- MUR 4592

Dear Mr Marcus

On December 9, 1996. the Federal Election Commission received vour complaint
alleging certain violations of the Federal Election Campaign Act of 1971, as amended ("the
Act")

After considering the circumstances of this matter. the Commission exercised Its
prosecutonal discretion to take no action in the matter This case was evaluated objectivelk
relatie to other matters on the Commission's docket In light of the information on the record,
the relamre significance of the case. and the amount of time that has elapsed. the Commission
determined to close its file in this matter on March 2. 1998 This matter wV1Il become part of
the public record within 30 da~s

The Act allov~s a complainant to seek judicial reue% of the Commission's dismissal of
this action Sce 2 U1SC § 437g wa x 8

SincerelN.

Central Enforcement Docket



FEDERAL ELECTION COMISSION

March?2. 1998
Mr. Richard D. Marks. Esquire
Dow, Lohnes & Alberton
1200 Nev% Hampshire A% e. N W . Suite 800
Washington. D C 20036-6802

RE MUR 4592
lo'ka Public Tele~ision

Dear Mr Marks

On December 11. 1996. the Federal Election Commission notified v'our client of acomplaint alleging certain % iolatons of the Federal Election Campaigrn Act of 197 1. asamended A copy of the complaint was enclosed with that notification

After considering the circumstances of this matter. the Commission exercised itsprosecutonal discretion to take no action against y'our client This case was evaluatedobjecti~cl% relatie to other matters on the Commission s docket In light of the information'C on the record, the relativ~e significance of the case. and the amount of time that has elapsed. theCommission determined to close its file in the matter on March 2. 1998

The confidentiality pro% isions of 2 U S C § 4 37gi a x 12) no longer appl and this matteris no%% public In addition, although the complete file must he placed onl the public recordwithin 30 day's. this could occur at an% i;me follow~ing~ certification of the Commission's voteIf' lfou %%ish to submit any factual or legal materials to appear on the public record. please do soas soon as possible While the file ma% he placed on the public record prior to receipt of youradditional materials. an% permissible submissions %%ill tv added to the public record %%henO\ recei~ed

lt~ou hale any questions, please contact Al~j I Smith on ouir toll-free telephonenumnber. 1800?424-9530 Our local telephowne number 1 i2021 6444-l165u

Sincercl%.

I AndrcN -1 urlc
Surr isorN Attomne.
C entral ntiorcemrcni D~ocket



FEDERAL ELECTION COMMISSION
WASHI%CTO% DC 20ft3

THIS IS THEEND OF UR #

DATE FILMED 3ZAlv C*ERA NO. 92-


