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Docking For U S. Senate and

William Docking, as treasurer

COMPLAINT

The Democratic Senatorial Campaign Committee ("DSCC") and Docking For U.S.
Senate are conspiring to raise illegal and excessive earmarked contributions to fund her race for
the open United States Senate seat in Kansas. As numerous documents demonstrate, the DSCC
and Docking For U.S. Senate hai e used the tally program as a vehicle to circumvent federal
election laws governing earmarked and excessive contributions. This renewal of the same "tally
program” the Federal Election Commission ("Commission”) has already ruled violates the
Federal Election Campaign Act ("Act") constitutes a knowing and willful violation of the Act.

Accordingly, the Commission must immediately review this complaint and institute the
appropriate investigation and enforcement action to stop, once and for ali, these illegal funds
from being used in the U.S. Senate election in Kansas. At a minimum, the FEC must subpoena
and examine the 1ally sheets and other documents prepared for Jill Docking and each of the other
Democratic Senate candidate as part of the tally program. See ¢ g Exhibits 6-26. In addition,
the FEC should contact and investigate all contributors who donated the maximum to a Docking
For U.S. Senate and then contributed to the DSCC to determine if that donor was told or believed

his or her contribution would benefit Docking
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Accordingly, pursuant to 2 U.S C. § 437g(a)(1), the National Republican Senatorial
Committee ("NRSC") submits the following complaint against the DSCC and Docking For U.S.
Senate.

INTRODUCTION

[his complaint is based on internal documents of the DSCC and its Democratic Senate
candidates which demonstrate that the DSCC's tally program never was, and is not now. an
informal fundraising program. Rather. the documents show that the tally program in this and
prior clection cycles is a systematic scheme to raise illegal armarked and excessive
contributions from donors who have already given the legal maximum 1o a candidate and then
funnel their excessive contributions into coordinated expenditures spent by the DSCC for that
same candidate. As such, this scheme violates the Act.

Rather than complying with the Act, the DSCC has chosen instead to evade it bv
implementing purely cosmetic measures 1o create the appearance of compliance. The evidence

set forth below demonstrates that, beneath this superficial veneer, the DSCC is in this election

cycle using the tally program in the same manner it admitted in MUR 3620 is illegal; namely, as

an elaborate scheme to circumvent federal contribution limitations by soliciting illegal
carmarked contributions disguised as legitimate contributions to the DSCC, and then funneling
such funds to the "tallied" candidate in the form of coordinated expenditures.

I'he DSCC is not alone in this elaborate tally scheme to evade federal contribution
limitations. Joining the DSCC as accomplices in violation of the Act are each Democratic

Senate candidate whose campaign has knowingly recruited funds for the DSCC's tally program
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and will receive DSCC' coordinated expenditures during the 1995-96 cycle, including Docking
for U.S. Senate.

Given the scope of the violations of the Act comnmitted through the DSCC tally program
and the potentially irreparable damage to the faimess and integrity of the 1996 elections for the
United States Senate, the Commission must institute an immediate investigation and enforcement

action with regard 1o such violations.

EACTS

I'he legality of the DSCC taily program first came into question when a complaint was
filed with the Commission on September 24, 1992 charging the DSCC and several Democratic
Senate candidates with "engaging in a common scheme or design to circumvent and violate
federal election laws when it comes 1o raising campaign contributions.” NRSC Complaint,
attached as Exhibit |

T'his "common scheme™ was the DSCC's "tally" program, a fundraising mechanism
under which contributers to the DSCC can "tally" their contribution to a specific candidate or
group of candidates so that the DSCC will use those funds for its coordinated expenditures on
behalf of these candidates. To raise funds for this program, the DSCC and its candidates
produced and distributed writien and oral solicitations requesting that contributions be sent to the

DSCC and informing potential contributors of the taliy option.

Although the DSCC argued that this tally system was merely an "informal accounting

process established by the DSCC to keep track of the amount of money raised for the

Committee's use by a particular candidate” (DSCC Response, attached as Exhibit 2), the
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Commission rejected that argument. The Commission's ruling was based on substantial evidence
that the tally program was an claborate scheme to evade federal contribution limitations by

knowingly soliciting and collecting contributions “earmarked" for specific candidates. and then

funneling such funds back to the specific candidates in the form of coordinated expenditures.

See Exhibit 1. The DSCC admitted that the total amount of money "tallied" by a particuiar
candidate was "taken into consideration as one of several factors used by the DSCC" in
determining the level of coordinated expenditures made on behalf ot such candidate. DSCC
Response. attached as Exhibit 2

Based on the evidence presented by the NRSC and the Commission's own
investigation, the Commission found on October 4, 1994 that it had "reason to believe” that
the DSCC had violated the federal ¢lection laws and regulations governing carmarked
contributions, inciuding 2 U.S.C. § 441a(a)8), 11 CF.R. § 110.6(cK1) 11 C.FR.
§ 11O.6(bN2Xui), and 11 C.FR. § 102.8. See FEC Certification, Exhibit 3. Shortly
thereafter. the Commission initiated an informal conciliation process with the DSCC regarding
MUR 3620.

This process resulted in a Conciliation Agreement signed by the DSCC on August 11,
1995 and the Commission on August 21, 1995. See Conciliation Agreement, Exhibit 4. In this
Conciliation Agreement:

¢ The DSCC voluntarily and expressly agreed that its tallv program operations in the

1991-92 and 1993-94 election cycles were soliciting and generating illegal earmarked
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contributions that were then given to Democratic Senate candidates as coordinated

expendituies.

The DSCC agreed to pay a civil penalty of $75.000 for violating the Act, the largest fine to

date against any political party committee.

The DSCC also voluntarily and expressly agreed to radically alter its tally program and

corresponding solicitations by implementing a series of remedial measures designed 1o

ensure that illegal earmarking activities would not reoccur in 1995-96 and future election

cycles. Specifically, the DSCC agreed it would:

I. not accept any earmarked contributions in the future and would refund any such
contribution to the donor or forward it directly to the designated candidate so it would
count against the donor's limits to that candidate:

2. provide on-going education and training to DSCC staff and all other tally participants
regarding the prohibition against earmarked contributions,

. utilize standard language in all tally program solicitations informing potential
contributors that the DSCC does not accept earmarked contributions and that all tallied
contributions would be distributed as the DSCC determines within its sole discretion; and

. implement procedures to review all tally program solicitations to make sure that they do
not solicit earmarked contributions.

¢ The DSCC and the Commission agreed that the DSCC would be taken directly to court for
any similar illegal tally activities in the future or any other failure to comply with the terms

of the Conciliation Agreement.
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Simply stated, the DSCC promised the Commission it wouid discontinue its illegal tally
program activities or else be taken to court. However, as this Complaint and the attachments
demonstrate, the DSCC and its Democratic Senate candidates are continuing the exact tally
activities the DSCC promised wouid cease. in reality, the DSCC has made only cosmetic
changes to its tally program in the form of over-lawyered "disclaimer language” intended to give

the appearance of compliance. See, e.g.. Solicitation for DSCC's 1996 "Take Back the Senate

Dinner,” Exhibit 5. Despite its legalese, the DSCC and its candidates have continued to act

together to knowingly and willfully use the tally program in the 1995-66 election cycle as they
have in the pasi; namely, as an elaborate scheme to avoid federal contribution limitations by
soliciting and collecting contributions iliegally earmarked for a specific candidate and then
funneling such funds back to Democratic Senate candidates under the guise of coordinated
expenditures.

How thc Tally Program Works:

The DSCC's use of its tally program to evade federal election law contribution limits is
being carried out in conjunction with all its Democratic Senate candidates. [llustrative are the
DSCC's 1995-96 tally activities with Senator Carl Levin from Michigan and his campaign
committee (the "Friends of Senator Carl Levin"). Here's how it works.

First, the DSCC actively coordinates with Senator Levin in the preparation and

distribution of oral and written solicitations for the tally program. As the documents attached 1o

Obscured in the back of the fundraising solicitation for this "Take Back the Senate Dinner,” the DSCC
includes language stating that it "does not accept contributions earmarked for a particular candidate” and
that tallied contributions will be spent as the DSCC determines "within its sole discretion.” See Exhibit 5.
Mo such language appears on the contribution card accompanying the solicitation. /d. Furthermore, as
shown herein, the actions of the DSCC and its candidates belie its own language and the requirements of
the Act.
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this Complaint demonstrate, these solicitations represent thinly veiled attempis to obtain illegal

earmarked contributions from certain targeted donors, especially those individuals who have

already given the legal maximum in direct contributicns to the Levin campaign:

1. In an October 9, 1995 letter attached as Exhibit 6 regarding a DSCC fundraising dinner,

Senator Levin tells the Chrysler Corporation Nonpartisan PAC that their "support of the
DSCC is very important to me" and stresses that "[i]t would be a tremendous help to me
if you would buy a ticket or table and credit your contribution 1o me." (emphasis added).
Levin also states that this "fundraising event is crucial to my reelection effort next year."
This direct soliciting of an earmarked contribution in violation of the Act and the
Conciliation Agreement is not negated by weak disclaimer language that the "amount of
money to be spent by the DSCC on my behalf is based in part on my tally, among other
factors. . ."

. In the December 29, 1965 solicitation letter to the National Structured Settlements PAC
attached as Exhibit 7. Senator Levin describes in detail his Senate race, the "spending
capabilities” of his opponents, and his campaign's need for additional funds to compete in
this "tremendously expensive race.” Following this description of his own campaign'’s
need for money. Levin goes on to state that he is "hoping you will be able to help me in a
very specific way: would you be able to tally all or part of your 1996 DSCC contribution
1o me?" (emphasis added). Again, this clear request for an earmarked contribution cannot
be negated by the weak disclaimer language in the letter.

. In the April 17, 1995 "call sheets" attached as Exhibit 8, the DSCC encourages Senator

Levin to orally solicit contributions to the DSCC for his tally from the United
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Steelworkers of America, the National Association of Letter Carriers, the Maintenance of
Way Employees. the Internationa! Association ol Fire Fighters, the Kellogg Better
Government Committee, the International Ladies Garment Workers Union, the Service
Employees International Union, the American Federation of State, County & Municipal
Employees, the United Rubber Workers, Comerica Incorporated PAC, and Mr. and Mrs.
Jerome Zimmerman.©  Many of these call sheets suggest that the purpose of the calls
was to solicit earmarked contributions for Levin, such as: (a) "the monies may be tallied

to your campaign”; (b) "Please ask them 1o join the DSCC Roundtable by making a

$5.000 contribution and tallying to you": and (¢) "she maxed to vour last campaign" and

her husband "has given to you as well”, so "[a]sk them 1o artend the DSCC reception .

and taily $5.000 1o your campaign.”

After such written and oral solicitations are madc, the next step is for the contributors to
respond with contributions to the DSCC earmarked for Senator Levin's campaign, as
demonstrated by the following documents:

1. In the June 21, 1996 letter attached at Exhibit 9, a contributor informs Senator Levin that
he is "a participant in the DSCC Majority Trust Program and perhaps could be of some
help via that mechanmism.” The contributor goes on to state that "a Majority Trust "tally’ to
the Levin Campaign in the amount of $1.500 has been made.”

. In the August 5. 1996 letter attached at Exhibit 10, the same contributor again writes to

Senator Levin to reiterate that "a DSCC 'tally' in the amount of $1,500 was made to your

campaign” and to wish Senator Levin "every success” in his campaign.

These call sheets are dated before the signing of the Conciliation Agreement in August of 1995, but they
apparently were never tumed over to the Commission as part of MUR 3620




1. In the June 25, 1996 letter attached at Exhibit 11, another contributor earmarks $2,000 to
the Levin campaign.

4. In the April 4, 1996 letter attached at Exhibit 12, a representative of the National
Committee to Preserve Social Security and Medicare instructs the DSCC to add a $2,000
contribution "to Senator Carl Levin's Tally Sheet "

I'he DSCC keeps a specific, detailed accounting of all such earmarked contributions and
periodically provides Senator Levin with a "Tally Report” listing the names of all contributors (o
his tally as well as the dates and amounts of the contributions. Three such Tally Reports sent to
Senator Levin in January. March and June of 1996 are attached at Exhibit 13. These Tally
Reports show that the DSCC and the [evin campaign have violated the Act by accepting
contributions earmarked for Senator Levin from a wide range of individuals and political action
committees during the 1995-96 election cycle,* including:

1. A $5,000 contribution on March 14, 1996 from Chrysler Corporation's political action
comimittee, which appears to be the same organization that Senator Levin solicited in the
previously discussed October 9. 1995 letter attached at Exhibit 6

. A $4,500 contribution on October 25, 1995 and another $2,500 on March 31, 1996 from
the American Federation of State, County and Municipal Employees PAC, the same
organization that was targeted in one of Senator Levin's solicitation "call sheets" attached

at Exhibit 8.

Given that the most recent of the attached Tally Reports is dated June 6, 1996, it is certain that the DSCC
has subsequently received additional contributions earmarked for Senator Levin from other individuals and
PACs. For example, the letters attached at Exhibits 9 and 10 indicate that the contributor provided the
DSCC with a contribution earmarked for Senator Levin on June 20, 1996. The discovery process can
identify other contributors who have provided similar earmarked contributions since June 6, 1996.
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2. A $2,000 contribution on February 29, 1996 from the National Committee to Preserve

Social Security and Medicare PAC. This same organization wrote to Senator Levin on

April 4, 1996 informing him of this earmarked contribution. See Exhibit 12.

4. A $4.000 contribution on March 15, 1995. As indicated in the June 25, 1996 letter
attached at Exhibit {1, the contributor has also earmarked an additional $2,000 to the

Levin campaign.

Consisterit with the tally program's purpose of circumventing federal contribution
limitations, reports on file with the Commission show that many of the contributors listed in
Senator Levin's Tally Reports provided their earmarked contribution afier, or at about the same
tume, they gave the maximum direct contribution o the Friends of Senator Car! Levin
Committee. These contributors include the American Federation of State, County and Municipal
Employees, the United Auto Workers, Maryanne Hanson Alix, Madeleine Berman, Mandel!
Berman. Maurice Cohen, Sadie Cohn, Linda Dresner, Derothy Gerson, Irwin Green, Doreen

Hermelin, Robert Larson, David Mondry, Miriam Mondry, Richard Rogel, Susan Rogel, Joel

Tauber and Timothy Wuliger.*' See Exhibit 13.

According to the DSCC's Reports of Receipts and Disbursements on file with the
Commission, the DSCC has not refunded or forwarded any of the earmarked centributions of
these or any of the contributors listed in Senator Levin's Tally Reports, as required by the Act
and the Conciliation Agreement.

Once these earmarked contributions are collected and tallied to Senator Levin, the final

step 1s for the DSCC to funnel these funds back to the Levin campaign in the form of coordinated

It is expected that this list of names will grow when the DSCC files its next report with the Cornmission.
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expenditures. The "Tally Reports” sent by the DSCC to Senator Levin in fanuary, March and
June of 1996 demonsirate this guid pro quo. See Exhibit 13. In these reports, Senator Levin is
given a detailed, side-by-side accounting of: (1} the total amount of coordinaied expenditures
allowed to be ailocated to Levin's campaign, (2) the 1otal tally amount raised by Levin to date;
and (3) the total amount spent by the DSCC on Levin's campaign to date.  According 1o the
June 6th Tally Report. the amount of coordinated expenditures available for Levin's race in
Michigan at the time was $886,690, the total that Levin had raised in earmarked tally
contributions was $542.000, and the total amount he had received was $17,500.

Collectively, these various steps within the DSCC's tally program comprise a willful and
knowing circumvention of federal contribution limitations by soliciting earmarked contributions
from doners who have already made the maximum direct contribution to specific Democratic
Senate candidates. The knowing and willful nature of the illegal tally activities conducted by the
DSCC and the Levin campaign is evidenced by the following series of documents relating to a
contributor named Robert Nathan

i. First, an invitation to a September 16, 1996 fundraiser for Senator Levin in Beverly Hills

was circulated 1o Mr. Nathan. See Levin Fundraiser Invitation, attached as Exhibit 14.

According to reports on file with the Commission. this donor had previously given the

maximum direci contribution to Senator Levin's campaign.

Maitthew Erickson, the Levin campaign's Deputy National Fundraiser, then contacted Mr.

Nathan by fax to solicit an earmarked tally contribution from him for the September 16th

event which was clearly to be held for the benefit of the Friends of Senator Carl Levin.

See Levin Fax, attached as Exhibit 15. As part of the blatant attempt to cover up the true




nature of the illegel earmarked contribution of this donor, the cover sheet of the fax
specifically instructs the donor that "it is very important that you not put Senator Levin's
pame on ibe check iise!f. The letter alone is sufficient to insure that the contribution is
tallied to Senator Levin." /d. (emphasis added). The fax cover sheet also thanks the
donor for his "help" and states "[w]e'll see vou on the 16th." /d. Attached to this cover
sheet are two additional documents intended to disguise the earmarked nature of the
contribution: a letter to the donor containing the standard disclaimer language and a
prepared letter for the contributor to sign stating that "1 understand the tally system as it
has been explained to me." ld.

. Finally, in the internal guest list for the September 16th event attached as Exhibit 16. it is
documented that Mr. Nathan will attend and that he 1s "at personal max -- bringing DSCC
tally.”

This series of documents demonstrates clearly the calculated efforts of the DSCC and the
Levin campaign to give tally contribuiors step-by-step instructions on how io cover-up their
illegal earmarked contributions in order to create the appearance of compliance with the Act.

Senator Levin's situation iliustrates how the DSCC tally program is being used to
knowingly and willfully vioiate the Act. However, the Levin campaign is not alone.
Overwhelming evidence shows the DSCC using the same tally scheme they admitied in MUR
3620 is iilegal to benefit all of the Democratic Senate candidates during the 1995-96 election

cvele:
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1. In the memo attached at Exhibit 17 regarding the "1995 DSCC Annual Senate Dinner,"
the DSCC informs recipients that "[cJontributions to the 1995 Fail dinner may be tallied
to any Democratic U'.S. Senator or any 1996 nominee for the U.S. Senate.”

. Reports on file with the Commission show that the DSCC has accepted at least $70,000
in earmarked and excessive contributions from several family members of South Carolina
Democratic Senate candidate Eiliont Close. Jjust days after receiving this $70,000 in
carmarked and excessive funds, the DSCC made coordinated expeaditures of $74,461 on
behalf of the Close campaign for television ads from a number of South Carolina
television stations. See Summary of Television Purchases, attached as Exhibit 18.°

. In August 30, 1996 Associated Press report attached at Exhibit 19, Illinois Democratic
Senate Candidate Dick Durbin is quoted as stating that "[tlhe only way the Democratic
Senatorial Campaign Committee money goes to me is if I raise the money and it is tallicd
1o me." (emphasis added).

. When Texas Democratic Senate candidate Victor Morales was asked during a September
25, 1996 interview how much money his campaign has "ready to spend”, he responded:
"1 think we have a little over $200 -- maybe $300,000. And then there's some taliy money
of about $150,000. Tally money that. you know. people have taliied in my nams io the

DPSCC." (emphasis added). Morales Interview Transcript. attached as Exhibit 20.

Exhibit 18 is a summary of the DSCC's purchases of ads for the Close campaign at varicus South Carolina
television stations. This summary was prepared based on the personal review of the books of the various
stations by three volunteers of the Re-Elect Thurmond Committee who were prohibited by the stations
from making photocopies. Swomn aifidavits from these three aides testifving to the veracity of the
summarized information will be forwarded to the Commission shortly




. In the January 10, 1996 Rocky Mountain News article attached at Exhibit 21, the reporter
describes a letter sent by DSCC Chairman Senator Bob Kerrey of Nebraska to all five
Democratic Senate candidates in Colorado. 1u this letter, Kerrey asks the candidate to
help raise $10,000 for a DSCC Majority Trust event in Aspen and "reminds the candidate
and his donors that the money raised for the DSCC can be ¢armarked right back to the
candidate” if he or she wins the primary. |emphasis added|

In the August 7, 1996 letter attached as Exhibit 22, DSCC Chairman Bob Kerrey writes
to Virginia Democratic Senate candidate Mark Warner asking him to participate in the
"Annual Senate Issues Conference and Dinner” on September 26, 1996, Kerry also:

{a) informs Warner that "you have raised $97.250.00 against your overall tally of
$636.442.00," which, significantly, is the exact amount of coordinated expenditures
permitted in Virginia: (b) stresses that the event “will provide a terrific opportunity” for
Warner "to raise significant tally money "; and (c) states that "this dinner will give you a
chance 1o meet our major donors from across the country who will in turn be supportive
of your campaign’s fundraising efforts.”

In the January 31, 1996 letter attached as Exhibit 23, the Transportation Political
Education League, the political committee of the United Transportation Union ("UTU"),
instructs the DSCC to tally a $14.250 contribution to Senator Paul Wellstone. This letter
seems to have been generated at the request of the Wellstone For Senate committee based
on a fax sent to the UTU stating "that without something from the UTU the DSCC will

hold-up crediting your check to Paul." Wellstone For Senate Fax, attached as Exhibit 24,
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Moreover, reports on file with the Commission show that the UTU had already given the
maximum direct contribution of $10,000 to Wellstone For Senate

. In the February 3, 1995 letter attached as Exhibit 25, Senator Wellstone thanks a
contributor for his "willingness to consider supporting my re-election efforts" and then
describes his campaign's need for money due to his status as the Republican's "top target
for the 1996 elections."™ Wellstone then states that he is "starting from scratch with the
DSCC, so anything you can tally would be a tremendous help. Your ¢arly support means
agreat deal to me." /d (emphasis added). This clear solicitation of an earmarked
contribution does not contain any of disclaimer language.

. In the March 28, 1995 "call sheets” attached as Exhibit 26, the DSCC encourages Senator
Wellstone to orally solicit contributions to the DSCC for his tally from the American

Federation of State, County & Municipal Employees, the Human Rights Campaign Fund,

and the Service Employees International Union.”

The bottom line is that the DSCC has not altered the tally program in any substantive
manner during the 1995-66 cycle to compiy with the requirements of the Act. All the DSCC has
done is incorporate cosmetic "disclaimer” language into some of its tally solicitations. But
actions speak louder than words; the DSCC and its Democratic Senate candidates continue 1o
conspire to use the taily program in the same manner as in prior election cycles to circumvent
tederal contribution limitations by soliciting and accepting illegal earmarked contributions

This letter is dated before the signing of the Conciliation Agreemient in MUR 3620, but was never twned
over 1o the Commission.

These call sheets are dated before the signing of the Conciliation Agreement in MUR 3620, but were never
turned over to the Commission.
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disguised as legitimate contributions to the DSCC, and then funneling these funds to the "tallied”
candidate in the fonn of coordinated expenditures.
Docking For U.S. Senate has violated the federal election laws governing carmarked

contributions by knowingly participating in this tally program and soliciting funds for her DSCC

"tally." Docking is about to violate the federal election laws governing excessive and illegally

carmarked contributions by receiving DSCC tally funds during the 1995-96 cycle in the form of
coordinated expenditures.

Moreover, each contributor who donated the maximum to Docking For U.S. Senate and
then contributed to the DSCC tally program may be guilty of violating the Act if it is determined
after an investigation by the Commission that the contributor knowingly participated in the

scheme to circumvent the Act.

LAW

Conciliation Agreement in MUR 3620

Pursuant to the Conciliation Agreement regarding MUR 3620 signed by the DSCC on
August 11, 1995 and the Commission on August 21, 1995, the parties expressiy and voluntarily
agreed to the following:

1. The "DSCC and certain of its candidates prepared and distributed fundraising
solicitations for the DSCC's tally program which can be fairly and reasonably read to
mean that contributions would be earmarked for a particular candidate." Section V().

2. In response to the DSCC tally solicitations. "some contributors earmarked their

contributions to the DSCC for a particular candidate.” /d.
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. The DSCC did not treat such earmarked contributions "as being earmarked for the
designated candidate” in violation of 2 U.S.C. § 441a(a)}8), 11 C.F.R. § 1028, 11 C.F.R.
§ 110.6(b)2)iii)and 11 C.F.R. § 110.6(c)1). Section V(2).

. "Soine of the funds received by the candidate commitiees as coordinated party
expenditures from the DSCC were earmarked contributions which the DSCC failed to
report as earmarked contributions” in violation of 11 C.F.R. § 110.6{b}2)(ii1). /.

. The solicitations used in the DSCC tally program "could have been clarified to avoid

soliciting earmarked contributions.” Section V(3).

The DSCC will pay a $75.000 civil penalty to the Commission for violating the Act.
Section VI(1).

. The DSCC will implement remedial measures to ensure that any contributions received
by the DSCC in the future through its tally program that "appear to be earmarked” will be
refunded to the contributor or forwarded to the designated candidate in accordance with
the requirements of the Act. Section VI(2Xa).

. The DSCC will provide on-going "education and training to DSCC stafY and participants

in the tally program, including the staff of Democratic Senate candidates, which will

emphasize that: (1) DSCC does not accept contributions earmarked for a particular
candidate; (2) tallied contributions will be spent for DSCC activities and programs as the

Committee determines within its sole discretion; and (3} contributors must be advised of

(1) and (2) above when the DSCC and the taily program participants solicit tallied

contributions.” Section VI{2)(b)
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9. The DSCC wiil "utilize standard language" in its future solicitations pertaining to the
taily program which states, at a minimum, "that the DSCC does not accept contributions
earmarked for a particular candidate and that tallied contributions wili be used as the
DSCC determines in its sole discretion." The DSCC also agreed to instruct all of the
candidates and committees that participate in the tally program to include this standard
language in any tally solicitations that they distribute. Section VI(2)}{¢).

10. The DSCC "will implement reasonable procedures to review DSCC and Democratic
Qenate candidate fundraising solicitations pertaining to the tally program to ensure that
the solicitations cannot be reasonably read to solicit earmarked contributions.” Section
VI(2)Xd).

. The Commission, on the request of anyone filing a complaint under 2 U.S.C.
§ 437g(a)( 1) or on its own motion, may review compliance with the Conciliation
Agreement. Section VII. If the Commission determines that any provision of the
Conciliation Agreement has been violated, the Commission "may institute a civil action

for reiief in the United States District Court for the District of Columbia.” Jd.

Earmarked Contributions

Under 2 U.S.C. § 441a(a)8), a contribution made by a person, either directly or
indirectly, on behalf of a particular candidate, which is in any way earmarked or otherwise
directed through an intermediary or conduit, shall be treated as a contribution from such person
to such candidate. The term "earmarked” 1s defined at 11 C.F.R. § 110.6(b)(1) as a designation,
instruction or encumbrance, whether direct or indirect, express or implied, oral or written, which

results in ali or part of a contribution or expenditure being made to, or expended on behalf of, a

3




clearly identified candidate or a candidate's authorized committee. The term "conduit or
intermediary” is defined at 11 C.F.R. § 110.6(bX2) as any person who receives and forwards an
earmarked contribution to a candidate or a candidate's authorized committee.

Under 11 C.F.R. § 110.6(b)(2)(iii), any person who receives an earmarked contribution is
required to forward such earmarked contribution to the candidate or the candidate's authorized
committee in accordance with 11 C.F.R. § 102.8, which provides that carmarked contributions

must be forward no later than 10 days after recept.

Pursuant to 2 US.C. § 441aaX8)and 11 C.F.R. § 110.6(c) 1), the infermediary or

conduit of an earmarked contribution must report the source of the contribution and the intended
recipient to the Commission and to the intended recipient Recipient candidates or candidate
committees are in turn required by 11 C.F.R. § 110.6{cX2) to report earmarked contributions and
each conduit or intermediary who forwards one or more earmarked contributions which in the

aggregate exceed $200 in any calendar year

{il.  Excessive Contributions

Under 2 US.C. § 441a(a) 1 )(A}, no person shall make contributions to any candidate and
his authorized political committees with respect to any election for federa! office which, in the
aggregate, exceed $1,000. The term "person” includes an individual, partnership, committee,
association, corporation, labor organization or any other organization or group of persens.
2US.C. §431(11). All contributions by a person to a candidate, "including contributions which
are in any way earmarked or otherwise directed to the candidate through an intermediary or

conduit.” are contributions from the person to the candidate. 11 C.F.R, § 110.6(a).




Under 2 U.S.C. § 441a(a)}(2)A). no multi-candidate political commiittee shall make
contributions to any candidate and his authorized pohtical commitiees with respect to any
election for federal office which, in the aggregate, exceed $5,000

Under 2 U.S.C. § 441a(f), no candidate or political commiitee shall knowingly accept any
contribution or make any expenditure in violation of the limitations set forth in section 441a of
the Act. Furthermore, no officer or employee of a political committee shall knowingly accept a
contribution made for the benefit or use of a candidate. or knowingly make any expenditure on
behalf of a candidate. 1n violation of any limitation imposed on contributions and expenditures

under section 44 1a of the Act.

DISCUSSION
THE DSCC AND ITS DEMOCRATIC SENATE CANDIDATES HAVE USED
THE 1995-96 TALLY PROGRAM TO KNOWINGLY AND WILLFULLY

VIOLATE FEDERAL ELECTION LAWS GOVERNING EARMARKED
CONTRIBUTIONS .

As their own documents and actions show, the DSCC and its Democratic Senate
candidates have not stopped the tally program and the techniques the DSCC admitied are
unlawful and promised to cease in MUR 3620. The only change has been in the program's
packaging, not its operation. As demonstrated by the attached documents such as Exhibits 14
through 16, despite the "disclaimer” language the DSCC and its candidates have been using to
cover up their iliegal actions, they are continuing to solicit and accept earmarked contributions
through its tally program during the 1995-96 election cycle in violation of the federal election
laws governing earmarked contributions. In fact, the DSCC and its candidates have violated the

Act by doing precisely what its "disclaimer” language says it will not do.




The DSCC has violated the Act and regulations by actively coordinating with the

campaigns of its 1995-96 Democratic Senate candidates to prepare and distribute tally program
solicitations clearly intended 1o solicit earmarked contributions from certain targeted donors
These solicitations are inter:ded to generate carmarked contributions because they are asking the
contributor to place a "designation, instruction or encumbrance” on their contribution "which
results in ail or part of" such contribution "being made to, or expended on behalf of, a clearly
identified candidate or a candidate's authorized commiitee.” 11 C.F.R. § 110.6(b)1).

To illustrate. consider the tally solicitation letters sent by Senator Levin w0 contributors on
October 9, 1995 and December 29, 1995. In the October 9th letter, Levin stresses to Chrysler's
PAC that a tallied contribution "is crucial to my reelection effort next year." Exhibit 6.

Likewise, in the December 29th letier, Levin follows a detailed description of his campaign's
need for money by stating that he hopes the National Structured Settlements PAC "wiil be able to
help me in a very specific way: would you be abie to tally all or part of vour 1996 DSCC
contribution to me?" Exhibit 7. Without question, these solicit an earmarked contribution for
Senator Levin's campaign. The weak disclaimer language in these letters is irrelevant given that
it does not in any way suggest that the contributor cannot earmark a contribution or thai the
DSCC exercises discretion over tallied funds.

Besides these written solicitations, the Levin "call sheets” demonstrate that the DSCC
also encourages its tally participants to solicit aggressively earmarked contributions over the
phone from major interest groups such as the United Steelworkers, the American Federation of
State, County & Municipal Employees and the Keillogg Better Government Commitiee. See

Exhibit 8. The instructions given to Senator Levin on these call sheets make it clear thai the




purpose of the calls was to solicit earmarked contributions. For example, Levin was informed on

one call sheet that a contributor has "maxed out 10 your last campaign” and her husband has

given to vou as well”, so "[a]sk them to. . .tally $5,000 w your campaign.” /d. Nothing in this or

any of the other call sheets instructs or even suggests to Senator Levin that the donors called
must be informed of the prohibition against earmarked contributions.

Senator Levin has not been alone in soliciting earmarked contributions for the DSCC
tally program. Substantial evidence shows that all of the Democratic Senate candidates have
been soliciting earmarked contributions as part of the tally program during the 1995-96 election
cycle. To illustrate, the Wellstone For Senate campaign sent a January 31, 1996 fax to the
United Transportation Union, an organization that had already donated the maximum amount (o
Wellstone's campaign . See Exhibit 24. In this fax, the Wellstone For Senate campaign
specifically requests the UTU to earmark its substantial $14.250 contribution to Wellsione by
stating "that without something from the UTU the DSCC will hoid-up crediting your check to
Paul.” Jd. Moreover, m the February 3, 1995 letter attached as Exhibit 25, Senator Wellsione
follows a description of his campaign's need for money by telling the contributor that "anything
vou can tally would be a tremendous help” and "[v]our early support means a great deal to me.”
This clear solicitation of an earmarked contribution does not contain any disclaimer language
whatsoever.

Because tally solicitations such as those described above ask for carmarked contributions,
many of the contributors who have responded to these solicitations during the current cycle have
earmarked their contributions to the DSCC on behaif of a particular candidate. An example is

the June 21, 1996 letter sent to Senator Levin from a tally contributor. See Exhibit 9. In this




letter, the contributor informs Levin that he donated $1,500 "via" the DSCC tally "mechanizm”
s0 he "could be of some help” to Levin's campaign. /d. This same contributer even sent a

second letter to Levin describing the $1,500 contribution and wishing Levin "every success” in

his campaign. Exhibit 10. The Tally Reports given to Senator Levin by the DSCC show that

this contributor is not alone. See Exhibit 3. As of June 6, 1996, over 100 other contributors had
earmarked contributions to Senator Levin through the DSCC's tally program, including
Chrysler's PAC, the American Federation of State, County and Municipal Employees and others
the documents show had received specific written or oral solicitations from Levin. /d.
By virtue of accepting these earmarked contributions, the DSCC meets 11 C.F.R.
§ 110.6(b)(2)'s definition of a "conduit or intermediary.” As such, the DSCC is required by:
2 US.C. § 441a(a)(8) to treat all the earmarked contributions it receives through the tally
program as direct coniributions to the tallied candidate;
11 CFR. § 110.6(b)2)iii) to forward all the earmarked contributions recetved through the
tally program to the allied candidate or authorized commuttee within the 16 day limit
established by 11 C.F.R. § 102.8; and
2US.C. §441a(a)8)and 11 C.F.R. § 110.6(c) 1) to report the source of the contribution
and the intended recipient to the Commission.

However, the DSCC's own reports on file with the Commission show that the DSCC has
knowingly and willfully failed to: (1) treat any of the earmarked contributions received through
the tally program as direct contributions to the tallied candidate in violation of 2 U.S.C.

§ 441a(a}(8); (2) forward any of the earmarked contributions to the tallied candidate or his'her

authorized committee in violation of 1! C.F.R. §§ 110.6(b}(2)Xi11) and 102.8; and (3) report the
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source of the earmarked contribution and the intended recipient to the Commission in violation
2US.C. §44]1a(a)8)and 11 C.F.R. § 110.6(c)(1).

Rather than complying with these requirements, the DSCC has instead knowingiy and
willfully continued to accept carmarked contributions through the tally program with the intent
of funneling them back to the designated candidate at a later date in the form of coordinated
expenditures. Docking For U.S. Senate and the other Democratic Senate candidates are equally
culpable because they are knowingly and willfully participating in the illegal tally scheme, yet
reports on file with the Commission show that none of the candidates has reported the receipt of
any earmarked contributions in violation of 11 C.F.R. § 110.6(c)(2).

As if this were not enough to prove that the DSCC and its candidates have knowingly and
willfully conspired to violate the federal election laws governing earmarked contributions during
the 1995-95 election cycie, there can be no doubt after:

* The series of documents attached as Exhibits 14 through 16 showing how the DSCC and
the Levin campaign provided step-by-step instructions to a maxed out donor on how to
disguise his earmarked contribution by rneans of a paper trail and clever disclaimer
language. The contributor was told "it is very important that you not put Senator Levin's
name on the check itself" and was even provided with a prepared letter stating that he
understands "the tally system as it has been explained.” Levin Fax, attached as Exhibit [5;
DSCC Chairman Bob Kerrey's statement to Democratic Senate condidates in Colorado thai
"the money raised for the DSCC can be earmarked right back to the candidate” if he or she

wins the primarv. Rocky Mountain News Article, attached as Exhibit 21,
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lilinois Democratic Senate candidate Dick Durbin's confession that “the only way the
Democratic Senatorial Campaign Committee money goes to me is if | raise the money and
it is tallied to me." Associated Press Report, attached as Exhibit 19;
Texas Democratic Senate candidate Victor Morales' statement during an interview that his
campaign is going to receive "tally money of about $150,000. . .that, you know, people
have tallied in my name to the DSCC." See Morales Interview Transcript, attached as
Exhibit 20; and
The DSCC's purchase of $74 461 worth of television ads on behalf of South Carolina
Democratic Senate candidate Elliott Close's campaign shortly after receiving $70.000 in
earmarked tally contributions from several of Close's relatives. See Summary of Television
Purchases, attached as Exhibit 18
Thus, by the admuission of its Chairman and two of its candidates, the entire tally program
is an elaborate scheme between the DSCC and its candidates to circumvent federal laws and
regulations concerning earmarked contributions. The truth of such admissions is confirmed by
the DSCC "Tally Reports,” which provide each Democratic Senate candidate with a detailed,
side-by-side accounting of (1) the total amount of coordinated expenditures allowed to be
allocated 10 the candidate’s campaign: (2) the total tally amount raised by the candidate to date;
and (3) the total amount speni by the DSCC on the candidate’'s campaign to date. See, e.g., Levin
lally Reports, Exhibit 13,
Each contributor who earmarked funds to Docking For U.S. Senate through the DSCC
tally program may also be guilty of violating the Act if it is determined after an investigation by

the Commission that the contributor knowingly participated in the earmarking scheme.
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THE DSCC AND ITS DEMOCRATIC SENATE CANDIDATES HAVE USED
THE 1995-96 TALLY PROGRAM TC KNOWINGLY AND WILLFULLY

VIOLATE FEDERAL ELECTION LAWS GOVERNING EXCESSIVE
CONTRIBUTIONS.

The tally program operated by the DSCC and its candidates is not designed to generate
earmarked contributions from jusi any random individuals or political action committees.
Rather, the tally program is and has always been a deliberate and systematic scheme to evade the
federai contribution limitations of 2 U.S.C §§ 441a(a)(1)(A) and (2)(A) by raising excessive

contributions from targeted donors who have already given the legal maximum to a candidate

and then funneling such excessive contributions back to the specific candidates under the guise

of coordinated expenditures

Senator Levin's Tally Reports attached as Exhibit 13 demonsirate how the DSCC and its
candidates are using the tally program to circumvent federal contribution limitations. Reports on
file with the Comnussion show that many of the individuals listed in Senator Levin's Tally
Reports provided their earmarked contribution after, or at about the same time, they gave the
maximum direct contribution of $2.000 to the Friends of Senator Carl Levin Commitiee.
2US.C §441aia) 1 XA) Moreover, several of the political action committees listed in the Levin
lally Reports gave their earmarked contribution afier, or at about the same time, they gave the
maximum direct contribution of $10,000 to the Levin campaign. U.S.C § 44la(a)(2kA). These
contributors include Maryanne Hanson Alix, Madeleine Berman, Mandell Berman, Maurice
Cohen, Sadie Cohn, Linda Dresner, Dorothy Gerson, [rwin Green, Doreen Hermelin, Robert

Larson, David Mondry, Miriam Mondry, Richard Rogel, Susan Rogel. Joel Tauber, Timothy




Wauliger, the American Federation of State, County & Municipal Employees, and the United
Auto Workers .* Id.

The clear purpose of the tally program to solicit illegally earmarked and excessive
contributions is also demonstrated by the series of documents attached as Exhibits 14 through 16.
I'hese documents show that the DSCC and its candidate Levin are not only targeting donors that
have already given the maximum direct contribution to Senator Levin, but are alsc providing
such donors with step-by-step instructions on hew to create the appearance of compliance with
the Act. For example, a donor was contacted with instructions to attend a September 16th
fundraiser for Senator 1.evin and earmark a contribution to Senator Levin's campaign through the
tally program. but "not put Senator Levin's name on the cheek itself.” See Levin Fax, attached as
Exhibit 15. (emphasis added). On the guest list for this event, there is a notation documenting
that this donor was at his "personal max -- bringing DSCC tally." See Levin Fundraiser Guest
List, attached as Exhibit 16.

Senator Levin is not the only campaign participating in this scheme as an accomplice to
the DSCC. Rather, the DSCC has operated similar same tally activities in coordination with each

of the Democratic Senate candidates for the 1995-96 election cycle for the same purpose of

evading federal contribution limits. For example, on January 31, 1996, the DSCC received a

$14,250 contribution earmarked for Senator Wellstone from the United Transportation Union, an
organization which had previously donated the maximum $10,000 direct contribution to the

Welistone For Senate campaign. See Exhibit 23. Moreover, reports on file with the Commission
show that the DSCC received $70,000 in contributions earmarked for South Carolina Democratic

It is expected that this list of names and PACs will grow when the DSCC files its next report with the
Commission
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Senate candidate Ellioti Close from several of Close's family members who had already given
the maximum $2,000 in direct contributions to the Elliott S. Close For U.S. Senate committee.

Once such excessive contributions are coilected, the DSCC and each of its candidates
arrange to have such funds funneled back to the candidate in the form of coordinated
expenditures. For example, logs from a number of South Carolina television stations show the
DSCC purchased a total of $74,461 in television ads on behalf of Elliott Close's campaign
shortly after receiving the $70,000 in earmarked contributions from Close’s relatives. See
Exhibit 18. The conspiracy of the DSCC and its candidates to circumvent federal contribution
limits 1s also confirmed by the statements of DSCC Chairman Bob Kerrey, illinois Democratic
Senate candidate Dick Durbin and Texas Democratic candidate Victor Morales:

* In the January 10, 1996 Rocky Mountain News article attached ai Exhibit 21, DSCC
Chairman Bob Kerrey "reminds” Democratic Senate candidates "that the money raised for
the DSCC can be earmarked right back to the candidate." (emphasis added).

Dick Durbin is quoted in August 30, 1996 Associated Press report atiached at Exhibit 19 as
stating that "[t]he only way the Democratic Senaterial Campaign Committee money goes
to me is if | raise the money and it is tallied (o me." (emphasis added).

When asked during a September 25, 1996 interview how much money his campaign had

“ready 1o spend”, Victor Morales responded that his campaign is going to receive "some

tally money of about $150.000. . .that, vou know, people have tallied in my name to the

PRSCC." Morales Interview Transcript, attached as Exhibit 20. (emphasis added).
Senator Levin's Tally Reports also demonstrate the quid pro quo of tally funds for

excessive contributions disguised as coordinated expenditures. See Exhibit 13. In these reports,
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Senator Levin is given a detailed, side-by-side accounting of: (1) the total amount of coordinated
expenditures allowed to be allocated to Levin's campaign; (2) the total tally amoumnt raised by
Levin to date; and (3) the total amount spent by the DSCC on Levin's campaign to date. /d. All
of the other Democratic Senate candidates receive similar tally reports keeping them abreast of
the amount of excessive contributions that will be funneled into their campaigns.”

Given that the DSCC's coordinated expenditures serve as a vehicle to knowingly funnel
excessive contributions raised through the tally program to its candidates, the DSCC is guilty of
violating 2 US.C. § 441a(1) for those coordinated expenditures that have already been made.
Furthermore, the DSCC is about 1o violate 2 U.S.C. § 441a(f) further by making additional
coordinated expenditures between now and the November election.

T'o the extent that Docking For U.S. Senate has knowingly raised and benefited from
DSCC coordinated expenditures so far during the 1995-96 cycle, she is guity of violating
2U.S.C. § 441a()'s prohibition against the acceptance of excessive contributions. Moreover,
each Democratic Senate candidaie such as Jill Docking who is going to benefit from ccordinated
expenditures he or she helped "tally” to the DSCC is about to viclate 2 U.S.C. § 441a(f) by
knowingly accepting excessive contributions.

Because the DSCC and Docking For U.S. Senate have conspired to operate the 1995-96
tally program in violation of the contribution limitations which serve as the fundamental tenant

of federal election laws, the Commussion must initiate enforcement actions against the DSCC

and each of the current Democratic Senate candidates.

Through the discovery process, the Commission must investigate the illegal tally activities of each of the
Democratic Senate candidates during the 1995-96 cycle.
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Moreover, each contributor who donated the maximum to Docking For U.S. Senate and

then contributed te the DSCC tally program may be guilty of viclating 2 U.S.C. §§ 441a(a)(1)(A)

or (2)(A) if it is determined after an investigation by ihe Commission that the contributor

knowingly participated in the scheme to circumvent the Act.

CONCLUSION

For the reasons set forth above, the Federal Election Commission must initiate

enforcement actions against the DSCC and Docking For U.S. Senate.

Jo A
\[‘ ~utivé b r

National Republican Senatorial Committee

VERIFICATION

The undersigned complainant swears that the starements in the Complaint are based on

the sources indicated, and, as such, are true and correct 1o the best of his information and belief.

District of Columbia )
) ss

Subscribed and swom to before
me this 7™ day of October, 1996

%u( | A’ﬂb“
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EXHIBIT 1

September 24, 1992
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Mrs. Joan Alkens

Chairman
Federal Election Commission

Washington, D.C. 20463

iz

Nuis Q;H‘Hi ),

Dear Madam Chairman:

This letter constitutes a formal complaint filed under 2 U.S.C. 437g(2) of
the Federal Election Campaign Act ("FECA") on behaif of the Natr'onal Republican
Senatonal Comsmuttes (the *“NRSC*). It is the NRSC's belief, based on information set
out below, that the Yeakel for Senate Committee (the *Yeake! Campaign®), the
Femnstewn for Senate Committee (the “Feinstelrs Campaign®), the Terry Sanford for
U.S. Senate Committee (the "Sanford Campaign®”) and the Democratic Senatorial

Campaign Committee (the "DSCC"), political committees registered with the Faderal
Eiecuon Commission (“the Commission”), have violated FECA and the Commission's

regulations.
As the Commission well knows, under the law, all personal contributions

that are "earmarked” for a panicular candidate are deemed contributions from the
contributor 10 the candidate. 11 C.F.R. 110.6(a). This preciudes both the candida‘e
and the contributor from evading the limits FECA imposes on the 2amount any person
may contribute to a federal campaign. Based upon the evidence set out below, the
NRSC beiieves that the Yeakel Campaign, the Feinstein Campaigr. the Sanford
Campaign and the DSCC have violated these legal provisions.

The DSCC has repeatedly and openly solicited contributions from person
who wish to avoid federal imitations. The Yeaks| Carnpaign, the Feinsiein Campaign

and the Sanford Campaign have obviously sought 10 take advantage of the DSCC's

solicitatons:

RONALD READAN REPUBLICAN CENTER
<22 SECTOND STREET N E * WASHINGTON. D C 20002 * (202 6735-8000
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l. In the invitation attached at Exhibit 1, the DSCC announced that its
"U.S. Senate Campaign Countdown" is “designed for a senate campaign's maxed-oui
donors and top contributors who are interested in further supporung their candidates
through the DSCC’s mliy system. The DSCC provides donors with the opportuairy to
tally conmibutions to the Democratic Senats nominees of their choice.” The invitation
included a form by which the contributors could "tally” an explicit amount to
candidates of their choice.

2. In the memorandum atiached at Exhibit 2, the DSCC defined its “wally”
oplion as ensuring that individuals couid earmark large conwibunons to parncular
candidates and thus evade federal limitations.

3. In the memorandum attached at Exhibit 3, the DSCC encouraged all
Senate staff and campaign firance directors "o encourage maxed-out and high dollar
contributors 1o taily $10,000 or more (per couple) in new money to their preferred
Democratc Senate candidate(s).

4. In the document anached at Exhibit 4, Senate candidate Dianne
Feinstein, actng on the encouragement of the DSCC, asked her contributors o evade
federal limitations through “the DSCC tally.®

5. In the document attached at Exhibit 5, Senate candidate Terry Sanford,
also encouraged by the DSCC, asked his contributors 1o evade federzal limits through
the “tally sheet.®

6. In the invitaton attached at Exhibit 6, Norman Braman asks contributors
1o honor “Lynn Yeakel, Candidate for United States Senate,” with a 35,000
contnbution made payable to the DSCC.

Thesz documents show that the Yeakel Campaign, the Feinsiein Campaiga,
and the Sanford Campaign are engaging in a common scheme or design to circumvent
and violaie federal law when it comes 1o raising campaign contributions. The Yeakel
Campaign's current active solicitation of large contributions and the DSCC's plan to
target "maxed-out” donors, combined with the DSCC's pledge 1o "tally” contributions
te favored candidates and the DSCC's long-standing promise to make 2 Yeakel victory
a navonal priority, virtually ensure that the DSCC intends to continue its scheme and to
"honor® Lynn Yeake! by “tallying” contributions raised at the upcoming Braman
fundraiser.




The NRSC believes that this attempt to launder contributions and evade the
law must be condemned. Accordingly, I ask that the Commission's Office of General
Counsel expeditioucly review this complaint and take appropriate action with regard to
these gpparent violations of the FECA.

The above is true and correct (o the best of my knowiedge, information and

pelief,

Respectfully,

ol

on behalf of the
Nanonal Republican Senatorial Commitiee

National Republican Senatorial Committec

Swermn w0 and subscribed
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August 17, 1984

Lawvrence Noble, Esg.
General Counsel

Federal Election Commission
999 E Street, N.W.
Washington, DC 20463

Re: MUR 4010

Dear Mr. Noble:

The Democratic Senatorial Campaign Committes (®"DSCCH)
seeks by this letter immediste dismissal of the complaint
filed by the National Republican Senatorial Committas ("NRSC")
on July 18, 19%4. That complaint alleges in "Ccount II" that
DSCC in cellaboration of Respondents, Dianne Feinstein and her
principal campaign committee, The Feinstein for Senate, have
violated or "are zbout to vioclate"™ the Act by engaging in
prehibited "earmarking."’

The NR3C in this case and in others still pending has
rehearsed these same allegations before. That Committes
typically identifies some representation in fundrsising
materials, then mischaracterizes those respresentations or
their legal significance; and when is 211 done, fashions out
of these nisrepresentations a supposed "earmarking™ care. Buat
the NRSC, having missed the mark before in these mattsrs,
misses it vet again on this occasion.

TALLY PROGRAN

DSCC has stated before in responding te MURs 3617, 3820,
3653 and 3658 and repeats here the essential background about
the tally program nct mentioned by NRSC.

° NRSC algo alleges that a letter prepared by a DSCC supporter
hosting an event in her home cmitted the “disclainer” required undar
2 U.5.C. § 441d. That secticn applies, howaver, to “ganeral public
political advertising,” whereas the letter in guestion wam & personsl
invitation to “a small group of woman" to atteand an in-~home fundraising
event.

{0005 -D04B/DIA42290.030]
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The Tally Sheet is an informal accounting process
established by the DSCC to keep track of the amount of money
raised for the Committee's use by 2 particular candidate. The
program is simply and exclusively an information gathering
procedure. Each contribution raised for the DSCC by a
candidate is "tallied" or credited to that candidate's "tally
sheet." The total amcunt of money raised by & particular
candidate for the Committee is then taken inte consideration
as one of several factors used by the DSCC when it decides on
funding decisions under the spending authority provided at 2
U.S.C. § 441a(d).

DSCC has an express policy of not accepting earmarked
contributions. When a contribution is received by the DSCC
with a designation by & contributor which would appear to
constitute earmarking, 2 letter is sent to clarify the
contributor's intent. Sample copies of this letter have besn
provided to the Ccammission in connection with its response to
MURs 3617, 3620, 3653 and 3658. As the lastter shows, the DSCC
offers the opportunity of a refund to each contributor who did
not intend to "tally" to a particular candidate.

All tallied contributions (and all other contributions)
are placed into the general DSCC bank accounts and ussd
entirely at the DSCC's discretion. The funds tallisd to a
particular candidats are not "passed through" the DSCC to the
cancidate vho helped raise the funds. Nor ar2 the funds spent
on a dollar-for-dollar exchange for the amounts raised by &
candidate. When funds are deposited in the USCC's account,
they are usad for the Committee's most pressing expenses
first. This may be, for example, administrative axpenses of
the DSCC, or Secticn 44la(d) spending on behalf of anothsar
candidate. Thare are examples of a2 candidate who raised large
amounts of money for the DSCC (such as the case of a barely
challenged incumbent), but received little or nc Section
44la(d) funding in return. Similarly, there are candidates
who have raised little or no money for the Committee, but
received full funding under the relevant contribution and
expenditure limitations available to the DSCC.

The DSCC has naver raised sufficient funds to "max ocut"
under the coordinated party spending limits to each of its
pa;ty's Senate ncominees in any election cycle Because of
this, the Committee has had %o ensure that the monies the
party did have available were used to the maximum effect. To
this end, in determining which candidates will receive funding

[04005-0044D AS42190 0335
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under Section 44ia(d) and to what extent, the DSCC looks teo a
variety of factors:

] Whether the race is winnable;

® Whether the candidate has a serious challenger;

Whether the candidate has been successful in his or
her own campaign's fundraising;

® Whather the candidate has assisted the DSCC in its
fundraising efforts;

Whether the DSCC has more pressing expanditures that
must be made.

These criteria have been provided and emphasized

repeatedly, orally and in writing, to DSCC centributors and

- Democratic candidates. The significance of the tally, in
short, is its role as an incentive to its candidates to

- support its fundraising efforts. The Committee cperates under
the direction of Democratic United States Senators and

) candidates for the benefit of all Democratic Senate

candidates, both incumbent and challenger. As the Committee

has no independent funding source, it must drawn on their

efforts to raise the monies required to perform its functions.

An ecarmarked contribution is one which is made with:

\ a dasignation, instruction or encumbrance,
whether direct or indirect, express or implied,

B - oral or written, which results in all or anv
s ¥ bel
| made Lo, or expended on behalf of a clearly
ddentiZied candidate or a candidate's

authorized committee.

Al SR, § 110.6(b) (2) (emphasis added). None of the
contributions received by the DSCC and tallied to a particular
candidate can be considered marmarked, since such talliad

contributions do not result in the funds being spent on behalf
of a particular candidate designated by the contributor, nor
are contributors allowed to so condition these contributions.

[94005 0048/ A 942390 030)
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NRSC constructs its tally case out of a2 letter proposed
by Ms. Lynn Cutler who by that letter was inviting potential
contributors to an event in her home for the Woman's Council
of the DSCC. The Women's Council is a2 project of DSCC,
dedicated to the support cf women seeking election to the U.S.
Senate as Democrats. 1In her letter, Ms. Cutler ancouraged
recipients of the letter to contribute to DSCC's wWoman Council
and "tally"” their contributions to Ms. Feinstein. NRSC cites,
particular, Ms. Cutler's statement that contributions tallied
in this way “"will go to [Senator Feinstein's) effort."

Ms. Cutler has acknowledged that her represantations were
not authorized by the DSCC. Also, she is not a donor. At
most NRSC might be expressing "concern”™ that the wording of
this letter would encourage donors to believe that a "tally”
vas an "earmarking” instruction cr to "earmark" their
contributions.

There is no evidence that such is the case. Any
inaccuracy in the wording of this letter, by someone
adnjittedly acting without authorization of the DSCC, cannot
bind the DSCC or influence its liability or the liability of
any other denors under the Act. DSCC has made available to
donors and to the Commission a precise explanation of "tally"®
and it acts promptly to correct any misunderstanding about
"tally." DSCC does not accept earmark contributions and sny
contributions so earmairked are immediately returnad tc the
contributer. At all times DSCC maintains full contrcl over
the funds that it raires and discretion in the expanditure of
those monies.

GENERAL LEGAL CONSIDERATIQONS

As we noted, the “ommission has cnce before, 17 years
ago, addressed directlv the line of demarcation between
"earmarking" and party fundraising under section 44la(d) which
focuses appeals on the candidates who will benefit from strong
party funding and also enlists those candidates in fundraising
efforts. In MUR 377, the Commission concluded that a
rulemaking would be required to clarify the issues and develop
the appropriate legal standards distinguishing the permissible
from the impermissible. The Commission has taken no action
since then.

[04005-0048/DARATIS0 020)
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The standard remains, therefore, unelaborated and, for
all practical purposes, unavailable to organizaticns such as
DSCC. Yet DSCC depends vitally as a party organization on its
known relationship to and support for candidates affiliated
with the same political party.

In these circumstances, Courts have ruled that, in
enforcing its governing statute, a federzl agency must proceed
in accordance with “ascertainable standards.” See Pengsion

i \4 T ., 875 F.2d 1c08, 1621 (24
Cir. 1987); Patachogue ,n;s;ng Center v. Bowen, 797 F.2d 1137,
1143 (24 Cir. 21986); hHeolmes v. New York Citv Housing
Authority, 398 F.2d 262, 265 (2d Cir. 1968), cert. denied, 479

U.S. 1030 (1987); agxg:—gnggg; v. Cammett, 406 F.Supp. 1134,
1140 (D.N.H. 1976) ("The establishment of written, obljective

and ascertainable standards is an elementary and intrinsic
part of due process.")

While a federal agency may establish such standards
through adjudicatory proceeding or rulemaking, it may not act
with uncontrolled discretion and absent an ascertainable
standard by which parties are put on nctice. See geperally.
Matlovich v. Secretary of the Alr Force, 591 F.2d 852, 861

(D.C. €ir. 1%978). Although courts have not dictated the use
of one method over another, the advantages of rulemaking have
been recognized. See e.g., Id. at 861; Standard Ra

Service, Inc. v. United States Posta)l Service, 584 F.2d 473
(D.C. Cir. 1978)(..."rulemaking assures that any modification
in position will represent a generalized approcach to a general
pProblem, avoiding the unsasiness that results from the greater
possibility of discrimination in a carfe-by case approach®...)
(Leventhal, J., concurring).

The Commission has nonetheless addressed two cases
besring on the issues in this case. In MUR 2632, the
Commission addressed the issue of earmirked contributions
through a state party committee. This case is distinguishable
from the matter before the Commission here, inasmuch as the
Commission found in that case a clear designation of the funds
by the contributor (despite denials cf the contributor) and
the apparent use of the funds, in fact, to benefit the
designated candidate. Moreover, in MUR 2632, unlike this
case, a condition of "earmarking" -- that the designation
“results in" the contribution being spent :n full to benefit
the designated candidate -- appears to have been satisfied.

(04005 0048/ DAS42290 030)
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In a recent case, pre-MUR 261 [(19%4), the Commission
considered a recommendation cof the Office of General Counsal
in the matter of a contribution made from surplus funds from
the former Governor of Florida, Bob Martinez, to the
Republican Party of Florida. Mr. Martinez forwarded the
contribution to the Party with the stated "hope" that it would
be used to support the Bush-Quayle Republican Presidential
ticket. The General Counsel concluded that this statenent
bound the Party in the receipt of the funds, indicating that
it was "earmarked for federal activity." See, First General
Counsel's Report, at 7 (June 17, 1994). As a result, the
party could not accept the contribution for the fedaral
account (the amount far exceeding any limit available under
the Act), or for the nonfederal account since the Martinez
statement would preclude any use for nonfederal purposes. The
Commission, however, rejected the OGC's recommendations by a
vote of 5-0.

The Commission did not explain its rationale, but it
should be apparent that the Martinez case presents
"earmarking” elements not at all present in these DSCC
matters. First Martinez(or his committee) was the donor, so
unlike the case here, the statement made was the donor'‘s and

the donor's intent was sguarely at issue. Second, the donor
did make a statement, a clear one, of preference that the
contribution be used for federal election related purposes.
Third, the party received the contribution and apparesntly took
no action to clarify the use it expected to make of the
contribution.

5o to the extent that pre-MUR 261 speaks at all to the
issues 1n this case, 1t supperts a dismissal of the claims

made by NRSC against DSCC.
k’;ZZ{C;_———ﬂv

Robert F. Bauer

8. Holly Schadler

Counsel to Democratic
Senateorial Campaign
Committee

(040050048 DASLII90 030)
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BEFORE THE FECERAL ELECTION COMMIS3ION

In the Matter of
MUR 2617
Feinstein for Senate Committee and
Michael J. Barrett, as treasuver.

Feinstein for Senate Committes and
Michael J. Barrett, as treasurer;
Demccratic Senatorial Campaign
Committee and Donald J. Feley, as
treasurer;

Yeakel for Senate Comamittee and
Sidney D. Rosenblatt, as treasurer;
Sanford for Senate Committee and
Alton G. Buck, as treasurer.

MUR 3620

Abramns Committee, f/k/a Abramz
‘92 Committee and Lawrence B.
Buttenwieser, as tressgurer.

MUR 3658

e i L I S -

CERTIFICATION

1, Marjorie W. Emmong, recording secretary for the
Federal Election Commission executive =a2ssion on
October 4, 1994, do hereby certify that the Commizsion
decided by a vote of 5-0 to take the following actions
with respect tec MURS 3€17, 3620, and 3656:

A. MUR 3617: Herge this natter into

MUR 3620, and hereafter refar to this
matter as MUR 3520.

B. KUR 3658: Merge this matter into
MUR 36J0, and heresfter refer to this
matter as MUR 3620.

{continued)




Federal Zleczion Commission

Ceztification for MURS 3617,
36%8, and 3520

October 4, 1994

MUR 3620:

Find reason to believe that the
Democratic Senatorial Campaign

Committee and Donald J. Foley,

as treagurer, violated 2 U.S.C.
§ ddls(a)(8) 11 C.F.R. § 110.6
(e)(1); 11 c.r.R. § 110.6(b)(2)
(iii) and 11 C.r.n. § 102.8.

rind reason to believe that the
Feinstein for Senate Committee
and Michael J. Barrett, as
tzeasurer, violated 2 U.S5.C.

§ 44la(f)} and 11 C.F.R. § 110.6
(e)(2).

Find reascn to believe that the
Sanford for Senate Committae and
Alton G. Buck, as treasurer,
violated 2 U.S.C. § 44la(f) and
il c.r.R. § 110.6(c)(2).

Find reason to belisve that the
Abrams Committee, f£/k/a Abrams
‘'S2 Coamittee, and Lawrence B.
Buttenwieser, as treasurer.
violated 2 U.5.C. 44la(f) and
il C.PZ:R. § 110.81e)(2)-

Find no reason to believe, based

on the allegations of the complaint,
that the Yeakel for Senate Coemittees
and Sidney D. Rosenblatt, &8s trassurer,
violated 2 U.S.C. § 44la(f) or any
other applicable section of the Act

angd close the file as toc these
FRespondents.

(continued)




Federal Election Commigsion

Certification for MURS 3620,
3617, and 32658

October 4, 1954

Open a MUR and find reason to beliesve
that the Coverdell for Senate Committee
and Marvin Smith, as treasurer,
vioclated 11 C.F.R. § 110.6(c){2).

Approve appropriate letters pursuvant
te the actions taken in these mattzrs
and the Commission discussion.

Approve the Factual and Legal Analyses
attached to the General Counsel’s
September 19, 1994 report subject to
the revigions agreed upon during the
meeting discussion.

Approve the Subpoenas for the
Productiocn of Documents and Answers
to Interrogatories to the Democratic
Scnatorial Campaign Committee, the
Feinstein for Senate Committee, the
Sanford for Senate Committee, the
Abrams Committee, f/k/a Abraas ‘92
Committee, and the Coverdell for
Senate Committee, as recommended in
the General Counsel’'s September 15,
1994 report

Commissioners Aikens, McDonald, MeGarry, Potter
and Thomas voted affirmatively for the decision;
Commissioner Elliott was not present.

Attest:

%, o

Marjorie W, Emmons
ecretary of the Commission




EXHIBIT 4

BEFORE THE FEDERAL ELECTION COMMISSION

In the Hatter of

Democratic Sensatorial

Campaign Ccommittee and
- - bonald J. Feoley, as

creasurer

Abrams Committee, I/k/2a
Abrams ‘92 and Lawrence B.
Buttenwieser, asg treasurer

Feinstein for Senate '94 and
Kichael J. Barrett, as
treasurer

S5anford for Senate
Committee and Alton G.
Buck, as treasurer

o} 0y
“l“::

MUR 3620

1IsKi0.
i

weiNie
-8
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CONCILIATION AGREEMENT

This matter was initiated by signed, sworn, and notarized

complaints by the Naticnal Republican Senatorial Committee and the

John Seymour for U.S5. Senate Committee. The Federal Election
Commission (“Commission”) found reason to believe the Uemocratic
Senatorial Campaign Committee 2nd Donald J. Foley, as treasurer,

("DSCC" or "Respondents™) violated 2 U.S.C. § 441la(a)(8);

- 11 C.F.R. § 102.87 11 C.F.R. § 110.6(0){2) 31k} oo &2 C.F.R.

§ 110.6(c)(l). The Commission also found reason to believe that

the Abrams Committee,

f/k/a Abrams ‘%22, and Lawvrence B.

Buttenwieser, as treasurer; Feisstein for Senate "84, and

Michael J. Barrett. as treesurer; and Sanford for Senate

Committee, and Alton G. Buck, as treasurer, violated 2 U.5.C.

§ 44la(f) and 11 C.F.R. § 110.6(u)(2).




o

NOW, THEREFORE, the Commission and the Respondents, having

participated in informal methods cf conciliation, prior to a

finding of probable cause to believe, do hereby agres as follows:
-t .+ 1. The Commission has jurisdiction over the Respondents and

the subject matter of this proceeding, and this agreement has the

effect of an agreement entered pursuant to 2 U.S5.C.

§ ¢37g(a)ld)(A)(i).

II. Respondents have had a reasonable opportunity to
demonstrate that no action should be taken in this matter.

III. Respondents enter voluntarily into this agreement with the

Commission.

IV. The pertinent facts in this satter are as follows:

1. The Democratic Senatorial Campaign Committee is a

naticnal committee within the meaning of 2 U.5.C. § 431(14).
s 2. Donald J. Foley is treasurer of the Democratic
Senatorial Campaign Committee.
- 3. A contribution made by a2 person, either directly or
indirectly, on behalf of a particular candidate, which is in any
way earmarked or otherwise directed through an intermediary or

conduit, shall be treated as a contribution frca such person to

such candidate. 2 U.S5.C. § d44la(a)(8).

9,3 4. Eermarked is defined as & designaticn, instruction, er
encumbrance, whether direct or indirect, express or implied, oral
or written, which results in all or any part of a contribution or

expenditure being made to, or expended on behalf of, a clearly

identified candidate or a candidate’s authorized committee.

11 C.F.R. § 110.6(b)(1).
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5. A conduit or intermediary means any person (except fo;

a few limited exceptions not applicable to this matter) who
receives and forwards an earmarked contribution to a candidate or
a candidate’s authorized committee. 11 C.F.R. § 110.6(b2(2}).

6. 11 C.F.R. § 110.6(b)(2)(iii) provides that any person
who receives an earmarked contribution shall, among other
requirements, forward such earmarked contribution to the candidate
or authorized committee in accordance with 11 C.F.R. § 102.8.

7. Section 102.8 provides, inter alia, that earmarked
contributions must be forwarded no later than 10 days after
receipt.

8. Pursuant tec 2 U.S.C. § 44la(a)(8), the intermediary or
conduit of an earmarked contribution must report the source of the
contribution and the intended recipient to the Federal Election
Coamission and to the intended recipient. See also, 11 C.F.R.

§ 110.6(c)(l).

§. Recipient candidates or candidate committees must
report earmarked contributions and each conduit or intermediary,
who forwards one or more earmarked contributions which in the
aggregate exceed 5200 in any calendar year in accordance with
11 C.F.8- % Y1D.84c)(2}).

10. The national committee of a political party may mak:
expenditures in connection with the general election campaign of a
candidate for the office cf Senator or of a Representative from a
state which is entitled to only one Representative that eguals the
greater of two cents multiplied by the voting age population of

the state, or $20,000. 2 U.S.C. § 44la(d); 11 C.F.R. § 110.7(b).
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11. The Federal Election Campaign Azt of 1971, as amendecd,

(the "Act") does not prohibit party committees from referring to

and promoting party candidates in soliciting funds for the

committee and candidates may assist party committees in soliciting
funds for the committee.

12. The DSCC has utilized and utilizes a "tally" program
as a means of raising funds on behalf of Democratic senate
candidates. Tallied funds are used in part to fund coordinated
party expenditures pursuant to 2 U.S.C. § 44la(d) as well as other
DSCT activities on behalf of its candidates.

13. Under this program a contributor has the eoption to
“tally” a contribution to the DSCC in the name of a particular
candidate, thereby expressing support for that candidate or
crediting the candidate with the raising of the contribution for
the DSCC’'s "cocrdinated expenditure” program and other activities.

14. As part of the tally program, the DSCC and the
candidate committees produced and distributed fundraising
solicitations reguesting contributions be sent to the DSCC and
indicating that the contributors can tally their contributions teo
& specific candidate.

15. Some cof these sclicitations can he fairly read to
selicit earmarked contributions and did not contain further
clarification and explanation to avoid such a reading; the
following examples are illustrative:

#. "For those cf you who have already maxed out to my
campaign, the DSCC tally 1s an avenue through which you can offer

more support”™;
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b. "[My) race will be close: the tally sheez will pe
of vital importance”;
€. “As an individual, you can contribute up to $1,000
direccly to my committee. Contributions in excess of $1.000 augt
be made payable to the DSCC and msrked for my tally”;
d. "You can tally your [DSCC) membership
Campaign. This means that those dollars will go to [__'s)
effort™;
€. The response card to a reguest from & candidata'g
committee to serve on the host committee for a fundraiser on
behalf of the candidate, which provided no explanation of the
DSCC’s tally program, read as follows:
Please reserve a space in my name on the
inrvitation as & Benefactor -- enclused is ny
check for $5,000 (payable to the “Democratic
Senatoriesl Campaign Committee”' marked for
[__'s] tally) or 1 pledge to raise $5,000.
Patron -- enclosed 1s my check for $2,500
(payable to the “"Democratic Senatorial Cam aign
Committee” marked for [__'s] tally) or 1 pledge
to raise $2,500. Sponsor -- enclosed is my
check for 51,000 (payable to “[_ ) for Senate")
er I pledge to raise 51,000;
£. "1 must raise an additional S4¢ million
dollars over the next few weeks. . . . I am tounting on you
to help me pull it off. 1f you and (__] have sny rooa to
make additional federal contributions, I would be grateful
1f you could ta.ly money to the DSCC for this effort to

defeat [my opponent)”;




“1f£ you could make a $2,000 contributien to

g-
{my committee) and a $10,000 contribution to the DSCC for

this effort to cdefeat {my opponent), it would be one of the
building blocks of my campaign™;

h. "1f you choose to contribute through the
DSCC, it is very important that you enclose a letter with
your contributicn indicating that it is meant for {my
tally). 1 hope you will consider this as our campaign
really needs the support”.

16. It was the DSCC’s stated policy and practice to inforw
contributors that the PSCC did not accept earmarked contributiens,
that the amount of tallied contributions was a significant factor
that the DSCC took into azccount in deciding the amcunt of d44la(d)
expenditures to be mede on behalf of a particular candidate, and
that the DSCC retained final discretion regarding the use of any
tallied contribution. The DSCC acknowlesdges that this informstien
was not always conveyed to contributors.

17. Some percentage ©f contributors who responded to these
"tally"” solicitations earmarked their contributions te the DSCC on
behalf of a particular candidate.

18. pDuring the 1992 cycle, the DSCC raised approximately
$8,500,000 in tallied funds. D.ring the 1994 cycle, the D5CC
raised approximately $11,000,00L in tailied funds. The Commission
is not taking the position that all tallied contributions were
earmarked, but, without conducting a full investigation, the
percentage of contributers who intended that their tallied

contributions be earmarked cannot be determined.




19. The Commission acknow.edges that the DSCC may not have
intended to solicit earmarked contributions.

20. The tallied contributions that were earmarked for a

— .. designated candidate were not treated as earmarked by the DSCC,

viz. forwarded to the recipient candidate committees within 10
days, reported as earmarked by the conduit and recipient, and
applied te each contributor’s limit to the candidate committee’'s
campaign.

V. Because the parties desire an expeditious resolution of
this matter, the parties enter intc this conciliation agreement
prior to the Commission completing its investigation. The parties
agree that --

- - 1. The DSCC and certain of its candidates prepared and
- distributed fundraising solicitations for the DSCC’s tally prograz

_ which can be fairly and reasonably read tc nean that contributions

- would be earmarked for a particular candidate within the =zeaning
~ of 2 U.B.£. & #41atal(B}. In response tc these solicitations,

o~ some contributors esarmarked their contributicns %Zo the DSCC for a
~r particular candidate.

- 2. Consistent with itz stated policy .nd practice of not
~ accepting earmarked contributions, the DSCC did not treat such

N tallied contributions as being earmarked for th: designated

candidate. When a contribution has been earmaried by a
contributor for a particular candidate, 2 political committee
receiving the centribution must follow the requirements of ths

Act, which the DSCC did not do in violation of 2 U.S.C.

§ 44la(a)(8) and 11 C.F.R. §§ 102.8, 110.6(b)(2)(iii) and
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110.5(e)(1). Some of the funds received by the candidace
committees as coordinated party expenditures from the DSCC were

earmarked contributions which the DSCC, inter alia, failed to

report as earmarked contributions and the candidate committees, in

turn, did not report as earmarked contributions, in violation of
11 C.F.R. § 110.6(c)(2).

3. The parties agree that the solicitations could have
been clarified to avoid scliciting earmarked contributions by
additional DSCC efforts to assure that its staff and the candidate
committees had a better understanding cf the tally preoegram and
communicated this understanding more effsctively to donors when
soliciting for the DSCC's tally program.

Vi. 1. DSCC will pay 2 civil penalty to the Commission in the
amocunt of ssventy-five thousand dellars ($75,000), pursuant to
2 U.5.C. § 437g{2){(5)(A); such penalty to be paid as follows:

a. An initial payment of $25,000 due within 30 days

the effective date of this coenciliation agreement.

b. Thereafter, two ceonsecutive monthly installment
payments of 525,000 each, due 60 and 90 days after the effective
date of this conciliation agreement.

€. In the event that any installment payment is not
received by the Commission by the fifth day after it becomes du.,
the Commission may, at its discreticn, accelerate the remaining
payments and cause the entire amcunt to become due upon ten days

written notice to the DSCC. Failure by the Commission to




accelerate the payments with regard to any overdue installmen:
shall not be construed as a waiver of its right to do so with
regard to future overdue installments.

; 2. The DSCC agrees to implement the following remedial
steps.

a. For contributions to the DSCC that appear to be
earmarked, the DSCC will refund the contributions or forward the
contributions to the designated candidate, in accordance with
2 U.S.C. § 44la(a){B) and 11 C.F.R. §§ 102.8, 110.6(b)(2)(idii)},
and 110.€(c)(1).

b. On an on-going basis, the DSCC will provide
additional education and training to DSCC staff and participants
in the tally program, including the staff of Democrutic senate
candidates, which will emphasize that: (1) DSCC does not accept
contributions earmarked for a particular candidate; (2) tallied
contributions will be spent for DSCC activities and programs as
the Committee determines within its scle discretion; and (3)
contributors must be advised of (1) and (2) above when the D5CC
and tally program participants solicit tallied contributions.

€. The DSCC will utilize standard language in its
solicitations pertaining to the tally program and, as part of itg
education 2né training, will instruct its tally participants to
.nclude this language in solicitations distributed by such
candidates, their committees and their agents. This language will
provide, in substance, that the DSCC does not accept contributiens

earmarked for a particular candidate and that tallied
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contributions will be used as the DSCC determines in its sole

discretion. At a minimum, the language will state that:

The DSCC does net accept contributions earmarked f{or a
particular candidate. Contributions tallied for a

particular candidate will be spent for DSCC activities
and programs ats the Committee determines within its sole
discretion.

d. The DSCC will implement reasonable procedures to
review D5CC and Democratic Senate candidate fuﬁd:aisxng
solicitations pertaining to the tally program to ensure that the
sclicitations cannot be reasonably read to solicit earmarked

contributions, in accordance with the requirements of Section

Vi{2){b)-(z) of this agreement.

VII. The Commission, on reguest of anyone filing 2 complaint

’ under 2 U.S.C. § 437g(a)(l) concerning the matters at issue herein

Or on its own motion, may review compliance with this agreement,

If the Commission believes that this agreement or any requirement

therecf has been viclated, it may institute a civil action for

relief in the United States District Court for the District of

Columbia.

T
VIiII.

This agreement shall become effective as of the date that

all parties hereto have executed same and the Commission has

approved the entire agreement.

™ IX. Except 7s provided in Section VI, paragraph {1)(b)-(c),

Respondents shal! have no more than 30 days from the date this

agreement becomes effective to comply with and implement the

requirements contained in this agreement and to so notify the

Commission.
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X. This Conciliation Agreenent constituies the entire

agreement between the parties on the matters r2.sed herein, and no

other statement, promise, ©r agreement, either written or oral,
made by either party or by agents of either party, that is not

contained in this written agreement shall be enforceable.

FOR THE COMMISSION:

M BRI ot - e

General Counsel

FOR T5ﬁ RESFONDENTS :

ert f. Bauer
Counsel to Democratic
Senatorial Campaign Committee
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TR LI
vevatan.

-

-y .

’
*







A0

. EXHIB1T 7 S

b
Senator Carl Levin

December 29, 1995

Mr. William Dyer

Natuicrial Structured Settlements PAC
1420 16th Swreet. NW

Washington, DC 20006

Dear Willian:
| wani 10 keep you up-to-Gate on the 1996 Michigan Senate race

Right now my prospects look preity good. My poli numbers are solid, my campaign organizaucn is coming
together, and I'm confident that | have 2 good record 1o run on My warchest (over $2 million raised. S1.5
million cash-on-hand) sppears. at glance. 1o be enough to prevail

However. |'m concerned sbout runming as an incumbent in an anti-incumbent wume |'m also cuncemed about
the spending capabilities of my cpponents: a multi-millionaire who just wrote himself a $700.000 check (and has

. vowed (o spend up to 58 million 10 defeat me). and a well-known talk show host. The media campaign needed
'o stand against either one of these challengers will be remendously expensive

The DSCC mamtains a record (a “tally”) of how much money each candidate helps 10 raise for the Committee
=% The amounr of money to be spent by the DSCC on benalf of the party nominee 15 based cn the nominee's taily
record and. among other factors. the nominee’'s hikehihood of wmning and need for DSCC funds.

That's why I'mi hoping you will be ablc to help me in & very specific way: would yeou be abie 1o waliy sll or

- pari of your 1996 DSCC coniribution to me” | would greatls appreciate it

~

Please do not hesiale 1o contact me or Tina Stol} a1 (202) 544-8963 if vou have any questions about this. Thanks

Y for your suppon

< Sincerely,

=

- Carl Levin

N

P v Ly FOUTHRS W SCrvedr Cant Leval
430 Massactnmsens Avemae NC o Sore 200 Washangn e 1 20000 202 S44=-8007T Fay (207 Sais 379




EXHIBIT 8

April 17, 1995

To: Tina
From: Liz
Re: Senator Levin calls

Here ars some good tally calls for Senator Levin. The first set are the calls for the May Sth
reception here in Washington. I have atached the fact sheet, Thess calls are event specific
and many are past contributors for the Semator. These are ocur first priority. He should
know most of the individuals. They are ail Democrats, Jewish and politically active. I have
given you a lot. He should call whoever he knows and feels comfortable about.

I have also included an event specific call for our Banking Breakfast on May 4th.

The others are basic donor club/tally calls that seem suited for Senator Levin. They are ia
priority order. All club information is included also. I am not sure if the Senator is familiar

with the benefits of the different clubs.
Please disregard all past call sheets. They have since been updated and are included.

Thanks Tina. If you have any questions, call me at 202-485-3136. Let me know how it
goes.




United Steelworkers of America
815 16th Street, N.'W., Tth Floor
Washi DC 20006

Mr. Sam Dawson "Sam" ]'
ton, 2 1
(202)638-6929 (B) :

PAC Contributor; Status s Active

Levin call _
Piease call Sam 2nd ask that they give $15K to the DSCC as B
soon as possible to help retire our debt. The contribution ;

can be tallied to your race.

(03/27/95 - vounp)

CONTRIBUTION HISTORY (YEARLY SUMMARYI

1995 50.00
1934 515.000.00
1993 $15.000.00
1992 $15,000.00
1991 515.000.00
1990 $15,000.00

198% $15.000.00

TH TION n!'-";lv t;“lﬂ‘ﬂT :-(_m i‘_'

CLUJE INFQRMATICN

LA A Dec3l, 1995
-~ LC A Jan 15 1994 Reaswed for Cong. Dinper

AlL ADDRESSES
Five Gatewav Cezarer, Pittsburgh, PA 15222

B15 16th Street. N W, 7th Floor, Washingion, DC 20006

ALLPHONES .

> (202)638-6929 (Business)
(412)562-257 (Business)
(412)562-2400 (Buswness)
(202)347-6735 (Fax)

- Call Results -




s Mr. George B, Gould “"George”
’T\m. to the President

| National Association of Leter Carriers
100 Indiana Avenue, NW

| Washington, DC 20001

i (202)3973-4695 (B)

PAC Contributor; Sistus s Active

Levin call (03/28/95 - young)
Please call George and ask that he give at least $5,000 of
his $15,000 annual commiunent to the DECC now.

CONTRIBUTION HISTOAY [YEARLY SUMMARY):

1993 000
1994 $15.000.00

1993 S135 000.00
1992 $15,000.00
1991 $13.000.00
1990 $15.000.00
1989 $15,000.00

CONTRIBUTION WISTORY (CURMENT CYCLE):

cLuB INFORMATION

ALl ADDRESSES
100 Indizna Avenue, NW, Washingron. DC 20001

2 ALL PHONES
) (202)393 4695 (Business)
(202)737-1540 (Fax)

- Call Results -




Maimtenance ay Empioyees
400 North Caguol g'tru.-t N.W., Suite 852
Washingion, DC 20001

(202)638-2135 (B)

PAC Contributor; Status is Active

Levin call (03/28/95 - voung)
Their cash on hand as of the last FEC filing or_12/31/94 was

$£52.508. They did not give any money to the DSCC last

cycie. Pleass ask them O resume tiwir n%n of the DSCC

and to comrait to giving $15K this year. monies may be

tailied to your campaign.

CONTRIBUTION HISTORY (YEARLY SUMMARY).

1995 5¢.00
1994 $0.00
1993 $15,000 00
1997 $15,000.00
1991 $13,000.00
1950 515,000.00
198% $15.000.00

SONTMIBUTION MISTORY (CURRENT CYCLE)

CLUR INFORMA TIOM

LA E Dec3l. 1994
LC E Aprl. 1994 Payt o tnstalimeats of $2.000.

ALL ADDRESSES
400 North Capnol Sireet, N.W ., Suntz 852, Washingron, DC 20001

A

(202)638-2135 (Business)
(202)737-3085 (Fax)

- Call Results -




anir e 1L .

Mr. Frederick H. Nesbitt "Fred"

Legisiative Manager e

international Association of Fire Fighters

1750 New York Avenus, NW

Washington, DC 20006
L(202)73‘I-8484 (B)

PAC Contributor; Status is Active

Senator Levin call . (04/17/95 - groasman)
Please ask Fred to contribute $5,000 as socn as possible.

f'm‘!‘ltl&"flszu HISTORY (YEARLY EQMMAHW

1995 $0.00
1994 $6.000.00
1993 53.000.00
1992 $5.00C.00
1991 54 50000
1990 $400.00
1989 S0.00

;QNT‘!”TIQN HISTORY (CURR NT CY )

? 1 “ﬁ lN:QHMA"C'\.

LA A Decil. 1995
RT A Jun 10. 1995

ALL & R <
1750 New York Avenue. NW, Washingion, DC 2000€

ALL P
(202)737-8484 (Business)
(202)737-8418 (Fax)

- Call Results -




Mr. John Ford "John"
Director, Government Relations

Kel Better Government Comumitiee
801 ylvania Averue, NW, Suite 900
| Washington, DC 20004

(202)434-8262 (B)

PAC Cortributor; Status is Active

- Sen. Levin Roundtable Call (03/27/95 - grossman)
; In the past, Kellogg has only given to the DSCC whea

ik solicitcdbyyoumforﬁobcgrr_ . Please ask them to join

: the DSCC Roundtable by making a $5000 contribution and

tallying 1o you.

NTRBUUTION HISTORY (YEARLY EUMMARY):

1995 %0.00
1994 $1,000.00

1993 51500.00
1992 $1,750.00
1991 $9,000.00
1990 35,000.00
1989 $750.00

CONTRIBUTION MISTORY (CURKENT CYCLE)

CLUB INFORMATION

RT E Febl, 192 hz wanis 10 sponsor an eveut for us

ALL A Ll E

601 Penmsylvan:a Avenue, NW, Suite 900, Washingtoa, DC 20004
Cne Kellogg Square. P.O. Box 3599, Batie Croek, M1 49016

ALL PHONES
(202)434-8262 (Business)
(202)539-8238 (Fax)

- Call Results -




o

Ms. Evelyn Dubrow “Evy"

Vice President
’ International Ladies Garment Workers Union
I

® @
|
|

215 16th Sueet, N.W., Room 103
Washington, DC 20008
(202)637-535%3 (B) ,

PAC Contributor; Status is Active

Levin call (03/28/95 - young)
ILGWU has not given to us since 1992 because they were

unhappy with Senator Graham. Pilease ask them to resume

their contributions to the DSCC. Their cash on hand as of

12/31/94 was $1,786,947. Their common reason for not

contributing is a lack of funds. (?) Their contributicn may

be tallied to your race.

CONTRIBUTION HISTORY (YEARLY SUMM ARY)

1995
1954
1993
1992
1991
1990
198¢

CONTRIBUTION HISTORY [CURRENT CYCLE)

CLUE INFORMA TION
LC E Jan!, 1993 93" Upset with Sen. Grabam for vote on textuie bill
ALL ADDRESSES.

1710 Broadway, New York, NY 100i%
815 16th Street, N.W., Room 103, Washmgron, DC 20006

- Call Results -




pan v 1300 I . .

[

Mr. Daniel Lucas "Dan"
Politcal Director A :
Service Employees International Union
‘ 1313 L Sueer, N.W.
Washington, DC 20005
jl(202)39 -3200 (B)

PAC Contributor; Siatus is Active

Levin cail (04/17/95 - Grossman)
Please ask Dan To contribute $15K 15 the DSCC this month and

taily at least a portion to your campaign.

CONTRIBUTION HISTORY IYEARLY SUMMARY!

1995 5000
1994 $15.000.00

1993 $15.000.00
1992 5$15.000.00
1991 $15.000.00
1990 $15.000.00

1989 S15.00000

ggm;mnqu HISTQRY (T 'mgswr cYgl £

CLUB INFORMATION:

ALL ‘antsi‘:“
1313 L Streer, N.W., Washington, DC 20005

ALL PHONES
(202)898-3352 (Business)
(202)898-1304 (Fax)
{202)898-3200 (Business)
{202)898-32!7 (Business)

- Call Results -




sty N 0 ] ol i L ’ ik o

, aineg 311 ™ .

l Mr. Chuck Loveless "Chuck”
; mncm Federl:ion of Sz, County &

Emplo
lébLSlreet N%l‘%ounh Floor
Washington, DC 20034
(202)429-5020 (B)

PAC Cortributor; Status is Active

Levin Call (04/17/95 - Gressman)
Piease ask Chuck 10 contribute $14K 10 the DSCC this month
and tally at least a portion to your campaign.

CQH"“!! !"'!S!N “';T;ZHY 1V§AH| Y ES&MAHY\'

1995 $1.000.00
19%4 $15.000.00
1993 $15,000.00
1992 $15.00000
1991 £15.000.00
1990 $15.000.00
1989 $15.000.00
—— CONTRIBUTION MISTORY (CURRENT CYGLE)
O Mar 27, 1993 S1,00000 LC Sc Pamck's Day Breskiast
‘ CLUB INFORMATION
D
ALL ADDRESSES.
1625 L Streer, NW, Fourth Floor, Washingion, DC 20036
i AL PHONES:
{202)223-3413 {Aux. Fax)
T (202)429-1185 (Business)
(202)429-1197 (Fax)
g C (202)429-5020 (Business)
e (202)429-1100 (Business)
I
N

- Call Results -

S
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Mr, Larry Eanes "Larey”
COPE Director

United Rubber Workers
§70 White Pond Drive
Akron, OH 44320
(216)869-0320 (B)

PAC Contributor; Status is Active
Senator Levin cail
(04/17/95 - gromman)

Please ask Larry to contribute $£5,000 as soo bl
and tally his contribution to you. n as possible,

g_QuTllggnou HISTORY (YEARLY SUMMARY)

1995 5000
1994 £5.000.00
1993 $5.750.00
1992 $10,750.00
1991 $5.000.00
1990 $5.000.00

1989 55.100.00

;Qg!ﬂlg“‘rlgu HISTORY I(CURRENT CYCLE)

CLER INFC 2!!.&‘7'-\"101

LA A Dec3l, 1995
RT A Aprl. 1993

ALl ADDRESSES
570 Whire Pond Drive. Akron, OH 44320

B
~ ALl WQNES
(216)869-5627 (Fax)

(216)869-0320 (Business)

- Call Results -

S S BERN S
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Mr. Michgel McLauchlan "Milke"
Comerica rated PAC
211 West Fort Street

Detroit, MI 48226
(313)222-3588 (B)

'3

PAC Contributor; Status is Active

Senator Levin Banking Call
The DSCC is hosting a small breakfast for the Banking
Community on May 4 with Senarors Kerrey, Dodd, rad,
Murray and Bryan (see attached sheet for more information).
Piease ask Mike to participate in this breakfast (or send a
esentative) by contributing $5,000 10 the DSCC and

yiag 10 your campaign.

Tl ISTORY (Y Y

1995 30.00
1994 $0.00
1993 $0.00
1992 $1.000.00
1991 $0.00
e 1990 $0.00

1989 $0.00

CONTRIQUTION HISTORY [CURPENT CYCLEL

A :
211 West Fort Street, Detroit, MI 48226

ALL PHONES:
(313)222-3688 (Business)

- Call Resuits -
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ORBRIEN ¢ CALIO

LAwWRENCE E OBRarrn, W

June 21, 1996

‘The Honorabte Cart Levin

United Stutes Senate

459 Russell Senate Office Building
Washington, D.C 20510

Dear Carl:

[ was delighted to see you ut the Archive's salute to Mark
Hatfield on June 11 and to have 2 chance to chat hriefly. The event was
A well justified tribute a {ine pablic servant.

In a brief aside ot the end of the dinner, [ meutioned that { am a
participant in the DSCC Majority ‘Trust prograc and perhaps could be
of some help vig that mechanisin, By letter dated June 20, 1996, a
Mujority Trust "tally” to the Levin campaign in the amount of
$1,500.00 has beca made.

Best of luck in your campaign.

Sincerely,
/5] LOYS w
Lawrence ¥, O'Brien [l
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’ ‘ EXHIBIT 10

OBRIEN ¢ CALIO

LAWRENCE F O NN W

August 5, 1996

The Llonorable Carl Levin
I'riends of Carl Levan
230 Mussachusells Avenue, NiZ. 202
Washington, DC 20002
e
Dear Renator Levin:
o~

“ lam in receipt of your letter, daicd Angust 2, 1996

Ny ieuer dated June 20, 1996, a DSCC “tally” in the amount of
$1.500.00 was made to your campuign. A file copy of my letter to you
informing you of that is encioved, just in case there was any confusion.

| enjoyed being with you at David Pryor's breakfast and wish
yOu every success in your campaigu.

Fnclosure

1390 EYE Jsmant NW - S3uite 00 - WapumtTos DO 30000

o . e

TR Vpums 0 MpR-9744  Fax ROR ARG -0 30




June 25, 1956

The Honorable Bob Kerrey
Democratic Senatorial Campaign Committee
430 South Capitol Street, S.E.
Washington, D.C. 20003

Dear Bob:

Enclosed is my $5,000 contributicn to the Democratic
Senatorial Campaign Committee. I would like this
contribution tallied to these campaigns as fcllows:

™~
Senator Carl Levin §2000
) s Congressman Dick Durbin 1000
e Senate Campaign
Senator Tom Harkin 1000

Senatcr John Kerry 1600

Should you have any questions, please call me at B847-
520-0100.

Best of luck for a successful election aeason.

Best regards,

Larry J. Hochberg
LJH:is
enclosure

cc:é/;ho Honorable Carl Levin
The Honorable Dick Durbin
The Honorable Tom Harkin
Ths Honorable John Kerrey




’ EXHIBIT 12

April 4, 199¢

Ms. Melissa Maxfield

Director, Leadership Circle

Damocratic Senatorial Campaign Committee
430 South Capitol Street, SE

Washington, DC 20003

Dear Ms. Maxfieid:

The National Committee to Preserve Social Secunty & Medicare recentiy
renewed its membership in the DSCC's Leadership Circle.

Please apply $2,000 of that contribution to Senator Carl Levin's Tally
Sheet.

Feel free to give me a call should you have any questions or need
additional information.

Sincerely,

Max Richtran
Executive Vice President

CC: The Honorzbhle Carl Levin

2000 K Sireer. N.W., Suite 800 « Washingnon. D.C. 20006 » 202-822-9459




EXHIBIT 14

Merv and Thza Adelson
Bill and Barbara Belzberg
Barbra Streisand
Cordially invite you to sttend & fundraiser in henor of
Senator Carl Levin of Michigan

Sepiember 16, 1996
6:00 PM. tv 8:00 PM.

at the home of

Bill and Barbaro Belzberg
811 North Alpine Drive
Beverly Hills, California

R.S. VP to Tima Swol! Suggested Donstion:
(202) $44.8963 $3500 or $1,000

Pend lor by Friench of Senower Corl Levin. Preduced inhewo.

TR o S

i Senaior Carl Levin l

as one of the Senave’s most determined and effecti w One
regardless of whether one agrees wilth hic . Unitexd Senator
mir” Former Texss Governor Ann Richerds said recently, “ If Cari isn't

gER

botween il firsi sucoeasiul : lchlnhiﬂhﬁnyy::. Car! has also
iBg A woman 5 right $0 choose, lighting against mee gender discrim!-
; %mmmummfm

_Eg

i
i
i i

<chip, Carl has proven his

s Cari's opponest, Ronns Romacy, % a comwervative radio

dﬂrummm
she will be wiilizing the money end grussmats
115 chear that Card's opponents axe witling to spend
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: EXHIBIT 15

Friends of Senator Carl Levin
236 Massachusetts Avenue, NE, Suite 202
Washington, DC 20002
Phone: (202) 544-8963 Fax: (202) 546-2321

FAX COVER SHEET

Robert Nathan

FROM: Matthew Erickson

PAGES INCLUDING

COVER SHEET: 3

COMMENTS: Picase find attached the assorted documents regarding the

DSCC'’s tally sysiem. Individuals are permitted to tally up
to $20,000 per year.

@ / U 4

For some reason, it is very important that you not put
Senator Levin’s name on the check itself. The letter alone
is sufficient to insure that the contribution is tallied to
Senator Levin.

Thanks for your help. We’'ll see you on the 16th.

Paid for by Friends of Senator Carl Levin



& Seictor Carl Lol

August 29, 1996

Mr. Robert Nathan
fax (RIR) B42-8321

Dear Mr. Nathan:

Thank you again for your generous support. 1 know that Senator Levin appreciates your
enthusiasm for the cause.

As we discussed, you can make out a check to the Democratic Senatorial Campaign Commitiee
and tally it to Senator Lzavin.

The DSCC mainiains a record (2 "tally”) of how much money each candidate helps to raise for
the Committee. The amount of money to be spent by the DSCC on behaif of the party nominee
is based on the nominee's tally record and, among other factors, the nominee’s likelihood of
winning and need for DSCC funds. However, the DSCC does not accept rontributions
earmarked for a specific candidate; contributions taliied for a particular candidate will be spent
for DSCC activities and programs as the Committee determines within its sole discretion.

I have enciosed a letter to the DSCC for you to sign (or copy) and return with your check.

Please do not hesitate 10 contact me at (202) 544-8963 if you have any questions about the Levin
campaign. Thank you very much for your generous support.

Sincerely,

=

Matthew Erickson
Deputy National Fundraiser

Prawd lor By Fricils ol Senamor Carl Levin
< ME NeanNaChuSerS averme. N E | Sue 202 Washingwon DC 20002 (202) 544 SO0 Fax 1202 Sa5-2821
Connuions are not deductiic 1or Fegderal Nnconme i RS

Lo b




Liz Silva

Democratic Senatorial Campaign Committee
430 South Capitol Street

Washington, DC 20003

Dear Ms_Silva:

Please find enclosed a check for _to the DSCC. I understand the tally system as it has
been explained 1o me, and would like the check tallied towards Senator Cari Levin.

Sincerely,
o™
I~
Robert Nathan
O
-
et
_—
-8

()

¥y /7 U
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EXHIBIT 16

LA_ J’U(ST éibf

Donna Arnold

Hope Boonschaft

Hal and Caroie Gaba

Martin Hamburger (sent $500)

Stan and Marilyn Harris %‘1
i—Mauricc Kraines (sent 500) s

%Shirley Kraut (sent $1000 -- pot coming)

¥ Norman Lear

Martin Lutin (sent $100 -- not coming)
¥ Mr. and Mrs. Frank Mancuso {sent $1000)

Alfred Mann m '
Robert Nathan (at personal max -- bringing DSCC tally) e '

——
Ann O’Connor

Harriet Ratner (sent $150)

Fred Richman

Stan Ross (sent $500)

Brad Ruderman
¥<Corky and Mike Stoller

someone from WINPAC

k= N0 Coatribder
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Democratic Senatorial Campaign Commitise

430 Scutk Caprol Strest, S.L., Washington, D.C 20003 ¢ {202) 224.2447
lnternet indo @ deec.ovg

g 1 ¢
"The Trail to Victory Begins In Oregon”

Henorary Chairman: Senator Robert C. Byrd
Crairman, DSCC:  Senator Bob Karrey

Dinner Co-Chairs:  Senator Tom Daschle, Senstor Wendall For,
Senator Barbar Mikulski, Senator Johe Kerty,
Semator Harry Reid, Senstor Jay Rockefelier,
Senator Byron Dorgan and Senstor Tohn Breaux

Date. Weduesday, November 1, 1995
Time: Recepdon 6:00 p.m.
Dinner 7:30 p.m.
Place. Sheraton Washingion Hotel
2660 Woodley Road st Connecticut Avenue, MW,
Waghington, DC
Attire: Busines: Attire
Tisket Price: $1,500 individual
$15,000 table
Proceads Democratic Senatoria]l Campaign Commines

to benefit 1996 U.S. Sesats Candidates, including
Democratic nonzinse in Oregon special election

Anndal An individual may contribute 3 maximuem of $20,600
oniribution w the DSCC which counts agains the $25 000 anmeal
Limits: federa! limit. A PAC msy comtribute up 1o $15,000.
Tally Credit: Contributions 10 the 1995 Fail Dinner may be sallisd
to any Democratic 1).8. Senstor or any 1586 sommnse
for the U.S. Senste
DSCT Contacts: Lisa Cowell (202) 485-3;10
jonathan Crosaman (202) 485-3112
Melisas Maxfield (202) 485-3138

Paid ice s2d authocieed by the Demorseiic S'-uu! "

Yy ol ni.
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EXHIBIT 17




WIS -TV

9/19 - 9/23 +
$7,084 29 spots poes £
9/23 - 9/29 flaaex® 7
§12,099 62 spots ' e s,
. P
A, 53
ELLIOTT CLOSE CAMPAIGN
10726 - 11/3 on two separate schedules
) $16,294 50 spots

$15576 60 spots
A 3977 isspets -Cn-4)
WOLO - TV

DSCC

9/19 - 9/23
1,140 14 spots
9724 - 9/30
S2.04C 26 spors
§ 3o
D ECC
& 10721 - 11/5 on two seperate schedules
$5,520 80 spots
$510 8 spots

WLTX-TV

DSCC
9/24 - 929
$5,530 37 spots

ECC = i '?
10721 -11/5 :
$13,715 92 spots




WCSC - TV 5 (CBS)

DSCC

9/19 - 9/23 - L 4
$4,130 23 spots

9/24 - 9129

$6,490 50 spots

ECC
10721 - 11/4
| $15,770 128 spots

WCBD - TV 2 (NBQ)

psce
~  9/19-9723
$2,310 16 spets

ECC
10721 - 11/5
$11,350 109 spots

WCIV - TV 4 (ABC)

K. 9/19 - 9/23 oscc
<
$514 16 spots “ pS
N 923-9029 : 151 787
$1.944 38 spots
1021 -117% ——
$7,401 93spot £CC

*The WCIV ad represeatative showed Jobn Dimitri copies of two different cancelled
checks. One check was dated 9/3/96 and was from the Elliott Close for Senate campaign
for 36,405. The other check, dated 9/18/96 and from the DSCC, totaled $3,046.



WYFF-TV 4

Dscc
9/25 - 9/29
$17,985

ECC
10/21 - 11/5
$37,349

WSPA -TV7?7

DSCC
91’24 - 9&9
$12,935

ECC
10721 - 1173
$33,485




AP J8508 up i - IL=CVN-Durbin-Tobacco, 83.060& o8-30 211
L
purb.n Targets Snlvi Ove cco Cagh In Convention h EXHIBIT 1¢
. Pos: Moved for Friday ANS cycle.
Ry DENNIS CONRAD
Associated Press Writer
CHICAGO (AP) - Dick Durbin, for mcre than a decade Congress’
lesding tocbacco lobby foe, took his moment on the Damocratic
National Convention’s center stage to use thes issuve against his GOP
rival in Illinois’ Ssnats racs.
Given the opportunity by President Clinton‘’s convention
nandlers, the Springfield congressman on Thursday addressed the
national cable avdience bafore tha president delivered his
acceptance spasch.
Although hisz election opponent, stata Rap. Al Salvi,
R=Nunda2lein, was not mantioned by nama, Durbin was direct enough in
his attack.
"I know there is a political prices to pay for challenging the
tobacco giants,® he shouted in a hoarse voics weary from
conveni.ion events. "My Senate opponznt has received more tobacce
contributions then any new Ssnate cundidata in America. But make no
mistake - I am proud to be the nuabal’ one .political target of the
tobacce lobby.*
Campaign reportn filed this year with tha Fedaeral Election
Commission show Salvi has recaived $14,000 froa tobecco interests,
Durbin aides said.
The Salvi campaign &id not challengs Durbin’s figures. Instead,
it suggested that Durbin was hypocriticsl on the issue by having
Yaccepted $17,500 this year from the Democratic Senatorial Campaign
Committes, which it said took in at least $40,000 from tobaccod
“interests in the past two years.

: "The only way the Damocratic 3enatoriesl Campaign Committes _*
noney goas to me is if I raisa the money and it is tallied to me,"
.Durbin respondad, adding he gats 7.0 money from todbacco interests.

; Durbin’s speech was snother sign of the Democrate’ efforts to
yportray themselves as more caring then Republicans about children

and mors concerned about the unheslthy influence of tobacce eon

ypolitics and haalth.

Vice President Al Gore on Wsdnssday emotionally recalled bafore
)the convention how his sister bsgan har smoking hebit at 13 enly to
die of cancer in har 40s.

I For Durbin, his parsonal story wvas about his father who died of
lung cancsr nearly 27 ysars ago afitar being a two-peck a day
cigarette smoker.

“He never lived to see mes graduate from high school or collegs,
~get married, present him with a grandchild or take the ocath of
offico as a congressman," Durbin said.

X Salvi spokesasn Dan Patlak said the GOP candidate has a strong
record in the General Assembly of supporting laws that seek to keep
tnb;t;co from children, htcludInq a ban on all cigarette vending
machines.

As to hig differences with his Democratic opponent, Salvi
"belisves it’s ths choice of adults whether or not they smoke,”
he said. "It shouldn’t be outlawed by the govaernment.’

In his epesch, Durbin, who helped push through the ban on
SROK1Ng on airiines nine ysars ago, said he was proud Clinton wvas
the first president with the courage to join him in fighting
tobacco use among kids.

"I will be prouder still when the day comes, and it will, when
this party is tobacco free and the health of our children is more
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EXCERPT FROM 925/96 INTERVIEW WITH VICTOR MORALES:

EXHIBIT 20

QUESTION: "How much money have you raised”

ANSWER: "Totally, how much have we raised” | think over half a million. About
$600,000."

QUESTION: "And how much have you got now ready to spend?”

ANSWER: "l think we have about a little over $200, almost $300,000. And then there's sume
tally money of about $150,000. Tally money that, you know, people have tallied in my name to
the DSCC. So we've talked to a few people in the T.V. commercial making business to see what
kind of prices and so we've tz2lked 1o about 3 and we'll talk 10 a couple more. So we haven't
given up hope on being on T.V."
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LEVEL 1 - 25 OF %0 STORIEZS
Copyright 1596 Denver Publishing Company
Récky Mountain News
January 10, 1936, Wednesday
SECTION: EDITORIAL; Ed. F; Pg. 38A
LENGTH: 734 words

HEADLINE: Democrats told: To get, first give

BYLINE: Peter Blake; Rocky Mountain News Staff Writer
BODY :

It swacks of that scam where the hustler goes up to the little old lady at
the bank to tell her he's willing to share the $§ 1 million he just found in the
street, but first she has to put up $ 10,000 to prove her good faith.

But since it's being run by the Democratic Senatorial Campaign Committeae,
it's got tc be legit, right?

Rocky Mountain News, January 10, 1996 i
The DSCC is holding its winter retreat at Aspen this weskend for its
''‘Majority Trust'' - all those fat cats who've given at least § 20,000 to the

party.
There will receptions, dinners, discussions, & brunch and, of course, time
for skiing. There to spill inside informaticm to the high rollers will be Sans.

Howell Heflin of Alabama (picture him on skis!), Joe Biden of Delaware, Tom
@) Harkin of Iowa and Byron Dorgan of North Dakota.
Also invited are Colorado's five Democratic Senate candidates.
§ <O '"'‘As you know, the DSCC is allowed to &llocate $ 325,000 to the Colcorade
. Sanste race,'' saya the letter signed by DSCC chairman Beb Kerrey of Nebraska.
- That's the bait. Now comes the switch: ''I am asking you as well as the other
- Colorado Senate candidates to commit to raising $ 10,000 toward this
weekend, '' Kerry adds. The funds are '‘crucial’'' if the DSCC is to fully fund
) Democratic Senats nominees. '
Ee alsc reminds the candidate and his donors thact the money raised for the
3 DSCC can be earmarked right back to the candidate. Presuming, of course, he or

she winsg the primary.
Rocky Mountain News, Janvary 10, 1996

- it's one way of getting around the $ 2,000-per-contributor limit. Ain't secft
money grand! -
- Are Colorado's candidates falling for this hustle? Yes and no.

* Lawyer Tom Strickland said he'd '‘'drop by'' since he'll be campaigning in '
the area anyway. hs for bringing $ 10,000, he may not have it by Friday but
''we‘re going to try and do cur part along the way.''

* State Sen. Paul Weissmarn is going to Washington this weekend for a
cousian's bat mitzvah. ''But I don't know if I'd go anyway,'' he said. ''I don‘t
understand the rationale.'' Besides, ''why is it every time politicians go to
Aspen they think they have to raise money?'’

¢ Law dear Gene MNichol said he wasn't going. ''We're running a campaign
that's concentrating hard on guestions of political reform,'' he said, '‘so it
doesn't sesm to me like the kind of thing I should do.''

* City Councilwoman Ramona Martinez told the DSCC she doean't bave § 10,000
but plans to attend anyway. ''I sort of chuckled and said, 'You'wve gotta be
kidding.' I understand what they're trying to do . . . but the folks I know just
don’'t have that kind of money.'' Sha's looking forward to rubbing elbows with

Rocky Mountain News, January 10, 19%6

the rich. ''I've never been to this kind of event in my entire life,'' she said.
* Populist businessman Phil Perington will attend, but cmly to atick a



figurative cthumb in cheiy sye. *'It's such an exclusive, elitisc thing,'' he
said. ''No woncder the party's lost the faith of the pecple . . They expect
pecple to volunteer and do all the grunt work, and they never get tc meet their
leaders . . . What I ses happening is the big-money candidates going up there to
meet the big-sofr-money givers.''

Colorade Democratic chairman Mike Beazty predicted non-payers like Martinex
would be welcomad anyway. ''What are they going to do, turn her away at the
door?'' he askad.

The weckand gives candidates ''an opportunity to differentiate themselves,
he ssid. Scme people react adversely tc such an event, ''others are going to be
able to go in there and raise money. No gquastion that's part of the process.'’
LANRGUAGE: English
LOAD-DATE: January 12, 18596




Lmt: Senatoricl “ampaign Committee

430 South Cepitol Stveet, 5.E., Weshingiea, D.C. 20003 * (202) 234-2442
laterue! Woto @ e vy -

August 7. 1996

Mr. Mark Warner

Mark Warner for Senate

2120 Swapies Miil Ad., Suite 11
Richmond, VA 22230

Dear Mark,

Thanks 10 the combmnation of strong incurnbents and our Walanted class of challengers,
Democrats are poised to re-gain the ma in the U.S. Senate. With harg work, and
the money needsd 10 8ven the playing with the perenntally weii-funded
opposition, we will take back the Senaie in November.

As Chairman of the DSCC, | am dedicated to ansunng our candidates have the
resources needed to wage a successful campaign. However, as ﬁm al too well,
we can'i epond money on Senate campaigns, If we don't raise it %

To that end, we will be hosting our Annua! Senate issuee Conterence and Dinner in
Washington on Thursday, September 26. President BN Ciirton will be our honored
guest at dinner. As you know, this is aiways an important event on the DSCC
calendar, with many of our most loval friencs and supporérs coming in from
the country. 1 hopa you will mahe every effort to join us, and you will take thic
oppertunity to raine DSTC money for your faily.

00. Sin

To date, you have raised w.zso.oo.?mmmuydm,«a ’
the Annual Senaie Dinner wili be one of the final major funcriising events on the
DSCC's calencar, it will provige a tesritic opport for &l Senate candidates to raise
significant tally money. | have encioged detaiied jon on this full day of
activities here in the nation’s capha!. We are also planning
Presigent in Florida Los Angeies and New York that will provide agditions!
vpnonuntas to reise tally mongy.,

In addilion, | hope tvs chaner will give you A chancs 10 mest our major donars from

:.;romsmecoumwwhowmumbeammdmwmwv
nts.

Should you have any guestions the DSCC's Annual Issuas Conferences and
Dnmr,grmdmmmm ns, ploase feei free to contact Lisa Cowell at (202)
224-244

Sincurely,

cc: Anita Rimler

Faud lor and authonzea by the Democialic Seamonal Campaige Commines
Cogmibut:ons are nel lax duductibie
v




peratic Senatoriol Compaign Committes

Bouth Capital Stroet, 5.6, Weshimgiog, D.C. 20003 * (12)
lateranl. aboQdaer o1y .

< MJ%%EM
ZAnpual Senate lssyes

Date: Thursday, Septamber 26. 1896

Schede: DSCC's Issues Conference and Luncheon
8:30 am - 1:30 pm
Washington Count Hotel
Town 13 Cammest Legisiative update and political discussion with
Porkers Mgk, #0 Democratic Senators and political pundits

White Nouse Briefin
lovborhiy, o (pencing cortirmation
2:00 pm - 4:00 pm

Evaning: OSCC Annua! Senate Dinner

Timwe: 6:30 - 7:30 pm reception
7:30 - ©:30 pm dinner

Hyat Regency Washington on Capitol Hill
400 New Jersgy Aveniue, NW

O Dinner Chairs: Senater Edward M. Kennady
Senator Joseph |. Ueberman

Attendues. Senator Tom Daschle, Dermocratic Leader and the
- Democratic Members of the L.5. Ssnate

0 Specia! Guest: Presigent 8ifl Clinton

i Honoroes. Sengtor Bill Sradley, Senatar Jim Exon, Senaicr Howoll
< Heflin, Senator J). Bannelt Johnstor:, Senator Sam Nuen,

Senetor Claibomne Peill, Sengtor Devid Pryor, Senstor
S Paui Simen

4%

t
:

i

|

T
I

|

e Attire. Business Attire

O Tickel Price. $5,000 personel or PAC (issuss Conference and Lunsh,
White House Briofing and Annual Senaile Dinner)

$2.000 personal or PAC (Annual Senate Tinner Only)
Information: Comtact Lisa Cowell or Amy Edwards st the DSCC at
(202) 224-2447

Updated dugusi 7, 1996

Paid jox enc sudovuped by the Democratic Seastons Campags Commitros
Contridutioas are nol lax deductible

e




EXHIBIT 23

TRANSPORTATION POLITICAL
EDUCATION LEAGUE

January 31, 1996

Democratic Senatorial Campaign Commuittee
Leadership Circle

430 Scuth Capitol Sureet, S.E.

Washingion, D.C. 20003

Dear Sir or Madam:

Please tally the anached check (Check No. 1322) in the amount of $14.250.00 from the
Transportation Political Education League to Senator Paul Weilstone.

Sincerely,

James Brunkenhoefer




EXKIBIT 24

238 Massachusetts Avenue, N.E.-Suite 202-Washingtan, D.C. 20002+(202) 544-8963

FAX COVER SHEET

Jim Brunkenhoefer

Peter Sherman

PAGES INCLUDING
FAX COVER SHEET:

COMMENTS: Sorry for bothering you about this. My concearn is that
without something from UTU the DSCC wili hold-up
crediting your check to Paul.

My fax number is (202) 546-2321.

Thanks for your help.
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‘ | u | EKHI.BIT 25
WELLSTONE FOR SENATE

236 MASSACHUSETTS AVENUE, N.E. » SUITE 202 « WASHINGTON, DC 20002 » (202) 544.8963 » FAX (202) 546 21311

February 3, 1995

Mr. Henry Everen
150 East 69th Street
New York, New York 10021

Dear Henry:

It was good talking to you the other day. I am grateful for your willingness to consider
supporting my re-elecuon efforts.

The Republicans are calling me their top target for the 1996 elections so unforrunately I need
1o start my campaign early. In the several years sioce I have been a senator, I have only
accepied campaign contributions up to $100 per person. Needless to say, I bave no funds to
speak of. I am also starting from scratch with the DSCC, so anything you can tally would be
a tremendous help. Your eariy sapport meaas a great deal o me.

I am enclesing some information sbout me for your review. I am also enclosing a pledge card
and a self addressed envelope for your convenience. FPlease feel free to stop by and visit the
next ume vou are in Washington.

Sincerely,

Paul D. Wellstone

Contributions are nol tax deductible as charitable contribuiions for federal income tax purposes.
Federal law requires political commiitises fo report the name, matling address, occupation and name of employer
for ench individual whose comtributions aggregate in excess gf $200 in @ calendar year.

s




EXEIBIT 26

TAAME 1] AM

Mr. Chuck Loveless "Chuek"”
American Federation of State, County &
Municipal Emp]l\r&,

1625 L Su'eet ounh Floot

Wumngan.
5020 (B)

PAC Confributor; Status s Active

Welistone cali (03/28/95 - young)
Please ask Chuck to contribute $13K to the DSCC this month
and tally at J=ast & portion to y~r campaign.

CONTRIBUTE [YEARLY

1995 $1,000.00
1994 $15,000.00
1993 $15,000.00
1992 $15,000.00
1991 $15000.00
1990 $13,000.00
1989 $15,000.00

CCONTRIBUTION H'STORY ICURBENT CYCLE
Mar 27, 1993 $100000 LC % Pawick's Day Breakhan

CLUE INFORMATION:

[ ul B
1625 L Street, N'W, Fourth Floor, Wazhing:on, DC 20036

ALL PHONEE;
(202)223-3413 (Aux. Fax)
{202)429-1185 (Businesa)
(202)429-1197 (Fax)
(202)429-5020 (Business)
(202)429- 1100 (Business)




Ma. Eunbﬂh Birch "Ellzabeth"

Fiat R Compoign Pt
uman e ug
1101 14m8>t:ect N‘W §3

Washi

(202)8 160 (B)

e

PAC Coatributor; Status is Active

Wellstone call (03/28/95 - young)
Please cal! Elizabeth and ask her to give $15K to the DSCC
and tally at least & portion to your cam»sign.

RISTORY [CURRENT

CLUE INFQRMATION:

ALL ADDRESSES:
1101 14¢h Street, NW, 2ad Floor, Washington, DC 20005
1101 1dck Streer NW, Suxce 200, Washingion, DC 20005

ShnELQNSS,
(202)628-4 150 (Business)
(202)347-5323 (Fax)

)é‘i." jl(."\((‘ )uncf{_ M\“‘Vl\ \~§-?-_

- Call Resuits -




=oass i) AM

Mz, Daniel Lucas "Dan” /15[ Y
Political Director
Service Employess [nternational Unien
1313 L Street, N.W.

n. bc 2
(202 -3200 \B)

PAC Contributor; Status Is Actlve

Wellstone call (03/28/98 - young)
Please ask Dan Te contribute $15K to the DSCC this month and
tally 2t least & portion (o your campaign.

515.000.00

ggufﬂlng‘.‘rgt‘ HISTQAY ICURARENT CYCLE]

CLUB INFORMATION:

A

1313 L Strewt, N.W., Washington, DC 20005

ALL PHONES:
(202)898-3352 (Business)
{202)898-3304 (Fax)

Oh (202)898-3200 (Business)

(202)898-3217 (Business)

- Call Results -




FEDERAL ELECTION COMMISSION

Washington, DT 20463
October 10, 1296

John D. Heubusch, Executive Direcior
National Republican Senatorial Conmittee
425 Second Street, NE

Washington, DC 20002

MUR 4502
Dear Mr. Heubusch:

This letter acknowledges receipt on October 8, 1996, of the complaint you filed alleging
possible violations of the Federal Election Campaign Act of 1971, as amended ("the Act®). The
respondeni(s) will be notified of this complaint within five days.

You will be notified as soon as ihe Federal Election Commission takes final action on

your complaint. Should you receive any additional information in this matter, please forward it
to the Office of the General Counsel. Such information must be sworn to in the same manner
as the original compiaint. We have numbered this matter MUR 4502. Please refer to this
number in ail future comumunications. For your information, we have attached a brief
description of the Commission's procedures for handlisg complaints.

Centrai Enforcement

Enclosure
Procedures




FEDERAL ELECTION COMMISSION

Octeber 10, 1996

Paul Johnson, Treasurer

Democratic Senatorial Campaign Committee
430 South Capitol Street, SE

Washington, DC 20003

Dear Mr. Johnson:

The Federa! Election Commission received a complaint which indicates that the
Democratic Senatorial Campaign Comrnittee (“DSCC™) and you, as treasurer, may have
violated the Federal Flection Campaign Act of 1971, as amended ("the Act”). A copy of the
complaint is enclosed. We have numbered this matter MUR 4502. Please refer to this number
in all future correspondence.

Under the Act, you have the opporiunity to demonstrate in writing that no action
should be taken against the DSCC and you, as treasurer, in this matter. Please submit any
factual or legal materials which you believe are relevant to the Co:mnmission's analysis of this
matter. Where appropriate, statements should be submitted under oath. Your resporse, which
should be addressed to the General Counsel's Office, must be submitted within 15 days of
receipt of this letter. If no response is received within 15 days, the Commission may take
further action based on the available information.

This matter will remain confidential in accordance with 2 U.S.C. § 437g(a)(4)B) and
§ 437g(a)(12)(A) unless you notify the Commission in writing that you wish the matter 1o be
made public. If you intend to be represented by counsel in this matter, please advise the
Commission by completing the enclosed form stating the name, address and telephone number
of such counsei, and authorizing such counsel to receive ary notifications and cther
communications from the Commission.




If you have any questions, please contact Alva E. Smuith at (202) 219-3400. For your
information, we have enclssed a brief description of the Commission's proceduses for handling
complaints.

olleen 7. ander, Attorney
Central Enforcement Docket

Enclosures

1. Complaint

2. Procedures

3. Designation of Counsel Statement




FEDERAL ELECTION COMMISSION

October 10, 1996

William R. Docking, Treasurer
Docking for US Senate

125 §. Crestway

Wichita, KS 67218

Dear Mr. Docking:

The Federal Election Commission received a complaint which indicates that Docking
for US Senate (“Committee™) and you, as treasurer, may have violated the Federal Election
Campaign Act of 1971, as amended (“the Act"). A copy of the compiaint is enclesed. We have

numbered this matter MUR 4502. Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demoasirate in writing that no action
should be taken against the Commitiee and you, s treasurer, in inis matter. Please submit any
factual or legal materials which you believe aze relevant to the Corunission's analysis of this
matter. Where appropriate, statcments should be submitted under oath. Your response, which
should be addressed to the General Counsel's Office, must be submitted within 15 days of
receipt of this leiter. If vo response is received within 15 days, the Commission may take
further action based on the available information.

This matier wil! remain confidential in accordance with 2 U.S.C. § 437g(a)4)XB) and
§ 437g(a)(12)A) unless you notify the Commission in writing that you wish the matter to be
made public. If you intend 1o be represented by counsel in this matter, please advise the
Commission by completing the enclosed form stating the name, address and telephone number
of such counsel, and authcrizing such counsel to receive any notifications and other
communications from the Commission.




If you have any questions, please contact Alva E. Smith at (202) 219-3400. For your
information, we have enclosed a brief description of the Commiission's procedwes for handling
complaints.

>oiteen T. Sealander, Attomey
Central Enforcement Docket

Enclosures

1. Complaint

2. Procedures

3. Designation of Counsel Statement




FEDERAL ELECTICN COMMISSION
Washington, OC 20463
October 19, 1986

Jill Ann Sadowsky Docking
125 S. Crestway
Wichita, KS 67218

MUR 4502

Dear Ms. Docking:

The Federal Election Commission received a complaint which indicates that you may

— have violated the Federal Election Campaign Act of 1971, as amended ("the Act”). A copy of
the complaint is enclosed. We have numbered this matter MUR 4502. Please refer to this

number in all future correspondence.

Under the Act, you have the opporhunity to demonstrate in writing that no action
should be taken against you in this matter. Picase submit any factual or legal materials which

you believe are relevant to the Commission’s analysis of this matter. Where appropriate,

statemerits should be submitted under oath. Your response, which should be addressed to the

General Counsel's Office, must be submitted within 15 days of receipt of this letter. If no

» response is received within 15 days, the Commission may take further action based on the

available information.

This matter will remain confidential in accordance with 2 U.S.C. § 437g(a)X4XB) and
§ 437g(a)(12)A) unless you notify the Commission in writing that you wish the mattes (o be
made public. If you intend to be represented by counsel in this matter, please advise the
Commission by completing the enclosed form stating the name, address and telephone number
of such counsel, and authorizing such counsel to receive any notifications and other
commaunications from the Commission.



If you have any questions, please contact Alva E. Smith at (202) 219-3400. For your
information, we have enclosed a brief description of the Commission's procedures for handling
complaints,

“olleen T. ander, Attorey
Central Enforcement Docket

Enclosures
. Complaint
2. Procedures
3. Designation of Counsel Statement




PERKINS COIE

A Law PARTPES v De) vaing Broressional CORPORATIONS
607 FoumrEaNTi STAZET, N W. - WaginGyon, D.C 20005-201 1
TeLhrnome: 202 §28-6600 - Facsam.s; 203 434-1690

October 22, 1996

Via Facsimil

Alva E. Smith, Esq.

Federal Election Commuission
999 E Street, N.'W,
Washington, D.C. 20463

Re: MUR 4502
Dcar Ms. Smith:

I am writing on behalf of Docking for U.S. Senate and Thomas R. Docking, as
treasurer {0 request an extension of time in which to respond to the allegations contained
in MUR 4502. Attached for your files is a copy of an executed Statement of Designation

of Counsel for respondent.

0
83034

293y

43373 v
b3l

ND|

Because respondent received a copy of this complaint on October 11, 1996, a
response would normally be due on October 26, 1996, In light of the close proximity to

the peading election, as well &5 the complex iogal and factual allegations raised in the
complaini, respondents request an extension until Wednesday, December 4, 1996,
Although this extension is several days longer than typically agread to by the General
Counsel's office, respondeats wish to point out that the Thanksgiving holiday falls during
this period. Because of the difficulty in coordinating with the numerous respondents
during both the election and the Thankspiving holidays, respondents believe that this
extension requesi is approprizte. You should be swars that the complaint in MUR 4502
is identical to MUR 4490, and they should be treated the samae for scheduling parposes.

Please do not hesitate to contact me directly st 202/434-162S if you require
anything further regarding this raquest.

Very truly yours,

g g A

Marc E. Elias
MEE:dml
Attachment

[AE03-0002TIAE Y60 048]

AN ACH, RELLEYUE MU™G GO LONDON LOS ANCELES PORTLANE STATTLE SPONKANLE TARR] WASHINGTON, D
STRATEGK ALLIANCE: RUSSELL & DuieOu N, VANCOIVER, CANADA




MUR 4490
Nunc of Counscl:  Rubert F. Baver, Murc B. Eliss
Fivm: Perkin: Coje

Addicys: 607 14l Sueel, NW
Washington, DC 20005

Telephone:  (N12) AJK-HHIX)

Fan: (202) 434-1620

The above-gamed individuals are hereby desigoated as mv conusel and are authodzed 10
reAeIve ARY Ronficatinas and ather commimicatans from e (ammisson and & &t on my
bebalf Lefore the Conunission




FEDERAL ELECTION COMMISSION

WALHINCTON DO Mdal

October 29, 1566

Marc E. Elias, Esquire
Perkins Coie
607 Fourteenth Street, N.W.
Washington, D.C. 20005-1690
RE: MUR 4502
Jill Ann Sadowsky Docking

Docking for U.S. Senate and
Thomas R. Docking, as treasurer

Dear Mr. Elias:

This is in response to your letter dated October 22, 1996, which we received on
that day, requesting an extension until December 4, 1996, to respond 1o the complaint in
the above-referenced matter. In a telephone conversation with staff from this Office on
Cctober 28, 1996, you revised your request to an extension until November 27, 1996.
After considering the circumstances presented in your letter, the Office of the General has
granted the reguested extension. Accordingly, your response is due by the close of
business on November 27, 1996.

If you have any questions, please contact me at (202) 219-3400.
Sincerely,

ol
i )

BAcde e,

Alva Smith, Paralegal
Central Enforcement Docket




PERKINS COIE

A Law BARTNLESHP INCLIOMT, PROF FSSIONAL CORFORATIONS
607 Foummebnmy Kaparr, MW, - WaiuaGton, D.C. 20005-Hi1 1
TeizrmOnm 202 620-6600 « Fachmus: 202 434+ 1690

November i, 1996

Facsimil

Alva E. Smith, Esq.

Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

| AN

321140
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1039

-

TV EERE

96, Hd 8¢ |

Re: MUR 4502

Dear Ms. Smith:

I am writing on behalf of the Democratic Senstorial Campaign Committee and

Paui Johnson, as treasurer, to request an extension of time in which to respond to the

K= sllegations contained in MUR 4502. A copy of an exccuted Statement of Designation of
Counsel for the DSCC is attached.

- In light of the proximity to the peading election, as well as the complex legal
alicgations raiscd in the complaint, respondent reguests an extension uitil Wedneaday,

November 27, 1996. This is the same date that the other respondent’s response is due in
this matter.

Please do not hesitate to contact me directly ot 202/434- 1625 if you require
anything further regaiding this request.

Very muly yours,

b BEY e o2

Marc E. Elias

ANCHORAGE BF1ITVIN HOMC RONG LOMDBON LYS ANCFL TS POKYLAND SCATTLE SBOKANE TANW WAGHINGTON, D.C.
STRATRCIC A LIAMCE: RUSSRLL & DuMOULIN, VANOTIVER, CAMADA
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Name of Counsel  Robert ¥, Eaasr, Marc E. Elias

Firm: Perkins Coie

Address: 607 14th Street, NW
Washingtos, DC 20008

Telephone: (262) 623-6500

Fax: (202) 434.1690

=; The shovenemed individuals are hereby as my counsel and are
' suthorizxd to receive any sotificsticns and other communicaidons from the

© Commission and to act on my behalf before the Commission.

o

. i & I G

G Dete m%—————
0

ﬁ Raspondent’s Name: _:}Hé’._-SAL.:n_‘:_._
; Address:

D : -.qw_ﬁ__”
Mlﬂ3

Telephone. Home % o883~ 2%
Business_20%~ S{F5 — 0§
Pax__




FEDERAL ELECTION COMMISSION

WASHINGTON, DC 2ue)

November 8, 199€

607 Fourteenth Street, N.W.
Washington, D.C. 29005-!690

RE: MUR 4502
Democratic Senatorial Campaign
Committee and Paul Johnson, as treasurer

Dear Mr. Elias:

This is in response to your letter dated November |, 1996, which we received on
that day, requesting an exiension until November 27, 1996, to respond to the compiaint in
the above-refersnced matter. Although your request is made after the due date of your
response, after considering the circumstances presented in your letter, the Office of the
General has granted the requested extension. Accordingly, your response is due by the
close of business on November 27, 1996,

If you have any questions, please contact me at (202) 219-3400.

Sincerely,

Alva Smith, Paralegal
Central Enforcement Docket
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BEFORE THE FEDERAL ELECTION COMMISSION

iN THE MATTER OF:

DEMOCRATIC SENATORIAL CAMPAIGN
COMMITTEE, et al MUR 4490

Respondents. MUR 4502 (Consolidated)

RESPONDENTS' MOTION TO DISMISS

Democratic Senatorial Campaign Committee ("DSCC"), Friends of Max Baucus,

Roger H. Bedford for U S. Senate, Beshear for U S Senate Committee, Jim Boren for U S.

Senate Committee, Brennan for U S. Senate, Tom Bruggere for U S. Senate, Committee to Elect
Winston Bryant for U S Senate, Friends of Max Cleland for U.S. Senate, Elliott S. Close for U S
Senate, Docking for U S. Senate,' Friend of Dick Durbin Committee, Harvey Gantt for Senate
Committee, Houston Gordon for Senate/Friends of Houston Gorden, Tim Johnsor for South
Dakota, Inc., Karpan for Wyoming, Kerry Committee, Mary Landrizu for Senate Commitiee,
Inc., Friends of Senator Cari Levin, Minnick for Senate, Victor Morales for Senate Campaign
Committee, Nebraskans for Nelson, Reed Committee, Friends of Ton Strickiand, Inc., Swett for
Senate, Sally Thompson for U S. Senate, Torricelli for U S Senate, Inc., Wellstone for Senate,
Maryanne Hanson Alix, Mandell and Madelaine Berman, Maurice Cohn, Sadie Coben, Linda
Dresner, Dorothy Gerson, Irwin Green, Doreen Hermelin, Robert Larson, David and Miriam

! Because MUR 4502, in which the Docking campaign is named, is wdentical m all respects to
MUR 4490, Respondents move to consolidate them.  For the sake of convenience, Respondents have filed




90 7

a

-

4 3

9 7 0

Mondry, Richard and Susan Rogel, Joel Teuber, and Timothy Wuliger, hereby move the Federal
Election Commission ("FEC" or the "Commission") to dismiss the above captioned MUR.2
INTRODUCTION

Before the Commission is & compiaint fiied by the National Republican Senatorial
Committee ("NRSC") against the DSCC, Democratic Senate candidate committees (and their
treasurers) and contributors for their participation in the DSCC "tally program.” The tally
program is a means by which Democratic Senate candidates help raise money to fund DSCC's
programs and activities. As part of this program, the DSCC keeps 2 record or "tally” of the
amount of money a particular candidate has helped raise for the DSCC. That "tally” is then used,
along with other factors, to determine the amount of support Senate candidates receive from the
DSCC

For several years the NRSC has been concerned about ihe tally program because it serves
as an effective way 1o utilize the DSCC's best fundraisers -- its candidates -- to raise money. As it
has in the past, the NRSC has now filed a complaint in an effort to halt the tally program. The
NRSC's 41-page complaint delibcrately misstates facts, mischaracterizes evidence, and
misconstrues the law It purposefuily distorts the Commission's past findings with respect to the
tally program and attempts to create a suggestion of unlawfuiness around the program The
NRSC has also added 2 new twist to MUR 4420 -- rather than simiply naming the DSCC and the
participaiing candidate campaigns, the NRSC named "John and Jane Doe" tally contributors 32
well. Unable to prevail on a level playing field, the NRSC has now moved to attempt to
intimidate the Democratic Party’s candidates and contributors. The Commission should not
tolerate this abuse of the complaint process. Specifically, the NRSC has purposefully employed

terms such as "scheme," "illegal," and "conspiracy,” hoping 1o scare contributors into believing

2 This response and motion is also made on behalf of the respective treasurers of the Committoes
listed above.




that they face serious civil, or even criminal, exposuie for having contributed money to the DSCC.

The FEC must move swiftly to dismiss this complaint lest it encourage similar tactics in the future

MUR. 4490 should also be dismissed because it threatens to undermine FEC's conciliation
process. Following the 1994 election cycle, the DSCC and Commission negotiated an agreement

that was intended to clasify the lawfiil limits of the tally program. For the DSCC's parn, it

voluntarily agreed to certain requirements to make sure that candidates and contributors

understood the tally program. In exchange, the DSCC, and all tally participants received clear cut

rules about what is and is not lawful. Having abided by the MUR 3620 conciliation agreement,

the DSCC feels strongly that without conclusive evidence of a violation of these rules -~ which

wesn't provided by the NRSC and does not exist -- it and its candidates and contributors should

not be subjected to the agency's investigative process again. If this matter is not promptly
dismissed, the Commission will be sending a clear message to the DSCC and other future

Respondents that reaching agreement with the FEC offers no protection against harassing

complaints in the future. As a result, settling large scale complaints will be much more difficult.

ARGUMENT

The Tally Program Has Operated Lawfully 2nd in Accordance with the
~ Terms of MUR 3620

For several election cycles the DSCC has asked Democratic Senate candidates to assist it

-

in soliciting funds for its activities and operations. Under the "tally" program, DSCC coniributors
-
o have the option to credit — or “tally" — their contributions to the DSCC in the name of &

particular candidate, thereby expressing support for that candidate or crediting the candidate with
the raising of the contribution for the DSCC's programs and activities. The amount that a

candidate has tailied is one of many factors the DSCC then uses to determine what amount, if any,
of coordinated expenditures to make on behaif of a candidste's campaign pursuant to 2 U.S.C.

§ 441a(d). Other factors may include the candidate's need for the money, the closeness of the
race, and an assessment that the ceordinated expenditures would be significant in helping the
candidate’s campaign.
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Concerned with the growing success of the ally program, in the last several election
cycies the NRSC has filed compiaints with the FEC charging that the taily program violates the
earmarking provisions of the Federal Election Campaign Act ("FECA" or the "Act”). For
example, on September 24, 1992, the NRSC filed a complaint with the FEC charging DSCC and
several of its candidates with having violated the Act. In August, 1995, after investigation and
negotiation, the DSCC and FEC agreed to a conciliation agreement settling the charges contained
in MUR 3620 (A copy of the MUR 3620 conciliation agreement is attached at Tab A) No
coniributors were charged with having violated the law in connection with MUR 3620, and all of
the participating candidate campaigns that were initially named in the complaint were dismissed
from the complaint by the FEC

The MUR 3620 conciliation agreement set forth specific criteria for establishing the
legality of the 1996 DSCC tally program. Among other things, the MUR 3620 conciliation
agreement

° acknowledged that the FECA permits the DSCC to ask its candidaies to assist it in
soliciting funds for the Committee. Agreementat § IV, § 11

e recognized that while tally contributions are used to fund coordinated
expenditures, 2 U.S.C § 441a(d), they are also used to fund "other DSCC activities on behalf of
its candidates " Id. at§ 12

. further recognized that "tallying is not earmarking, but rather is a means of

expressing support for that candidate or crediting the candidate with the raising of the

contribution for the DSCC's ‘coordinated expenditure' program and other activities " Id. at § 13.

. stated that “[i}t was the DSCC's stated policy and practice to inform contributors
that the DSCC did not accept earmarked contnbutions, that the amount of tallied contributions
was a significant factor that the DSCC took into account in citing the amount of 44 1 a(d)
expenditures to be made on behalf of a particular candidate, and that the DSCC retained final
discretion regarding the use of any tailied contribution.” Id. at§ 16




The conciliation agreement clearly contemplated that the DSCC would continue in the
future to operate iis tally program * To do so, however, the DSCC agreed to abide by certain
steps required by the conciliation agreement. First, the DSCC agreed that any contribution that
appeared earmarked on its face would be retumed to the contributer. Second, on an ongoing
basis, the DSCC agreed to provide educaticn and training to its staff and the staff of its
participating campsigns regarding the tally program. That training has emphasized that the DSCC
does not accept earmarked contributions, that tallied contributions are spent on all DSCC
activities and programs as the DSCC determines within its sole discretion, and that campaigns
must advise potential DSCC contributors about these facts. Third, the DSCC has utilized certain
standard language that the DSCC and FEC agreed it would use in its tally solicitations.
Specifically, the DSCC inclades the foilowing “disclaimer” in all of its solicitation for tallied

contributions as well as its standard description of the tally program

The DSCC does not accept contributions earmarked for 2 particular
candidate. Contributions tallied for a particular candidate will be spent for
DSCC activities and programs as the Commitiee determines within its sole
discretion.

Finally, the DSCC has implemented a reasonable procedure to review DSCC and candidate
fundraising solicitations for the tally program to ensure that they do not inadvertently solicit
earmarked contributions.

The DSCC's tally program was modified early in the 1996 election cycle to conform with
the requiremients of the MUR 3620 conciliation agreement. For example, under the ierms of the
conciliation agreement, the DSCC agreed to refund any contributions that appeared to be
earmarked to a particular candidate. In fact the DSCC went further than required by the

agreement. Rather than depositing such contributions and then later refunding them to the

* Contrary 1o the NRSC's suggestion, the conciliation agreement clearly contemplates DSCC's
continued use of the tally program. See, ¢.g., Agreement § 1V, § 12 ("DSCC has utiiized and utilizes a
tally’ program™) (emphasis added); Id. at § V,  2(c) ("DSCC will utilize standard language in its
sclicriation pertaining to the tally program”) (emphasis added).
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contributor, the DSCC initiated 2 policy that no contribution that bore indicia of earmarking

would be accepted or deposited by the DSCC  Under this new, stricter policy, for example, any
check that includes & memo line note bearing the name of the candidate is retumned, uncashed,

unless under the circumstances it is clear that the contributor understands the tally prograra and

does not intend the contribution to be earmarked.

This new policy was explained to all DSCC fundraising staff and Democratic Senate

candidates both orally and in writing. For example, at the beginning of the “tally" cycle, in April
1996, DSCC counsel drafted and circulated memoranda to both DSCC and candidate fundraising

stafT that clearly and plainly spelled out the requirements of the taliy program. (Copies of the
memoranda distributed to DSCC and candidate staff are attached at Tabs B and C, respectively )

These memoranda were distributed to all DSCC and candidate fundraisers. Among other things,

the memo to DSCC staif stated:

Any contribution that is received by the DSCC that appears to be
carmarked to a particular candidate must be retuned. in past cycles, those

contributions were deposited and a form letter was sent to the contributor.

o This is no longer acceptable. Any check that bears the name of a

- candidate, including a memo line note such as "tallyto " or "for
. " must be returned unless it is accompanied by a properly worded
B letter or response card, signed by the contributor, that indicates that the

donor understands the tally program[]. The returned check may be
accompanied by a proper solicitation for a new contribution.

(DSCC Memo at 1 (emphasis in oniginal) )

The memerandum sent to 1996 Democratic Senate candidates stated the same point
slightly differently:

Tally is not an earmarking program, indeed, the DSCC does not accept
carmarked contnbutions. Therefore, any contribution that is received by

( the DSCC that appears to be earmarked to a particular candidate wiil be
retumed. Any check that bears the name of a candidate, including a memo
line note such as “tally to * or "for " would be retumed
unless it is accompanied by a signed and properly worded letter or response
card that indicates that the donor understands the tally program(]. The
returned check may be accompanied by a proper solicitation for a new
contribution.




(Candidate Memo at | (emphasis in original).)

Under this new policy, the DSCC and its candidates have returned numerous checks to
contributors. Even checks that otherwise do not appear earmarked are returned if they include
the name of a candidate on the face of the check. While such steps are not required by the
conciliation agreement, they represent the DSCC's best efforts to ensure that no earmarked
contributions are accepted by the DSCC. To demonstrate the DSCC's commitment to this
requirement of the conciliation agreement, we have attached, for your review, three exampies of
letters that the DSCC has sent to contributors returning their checks * (Attached at Tabs 2, E
and F) In =ach instence, the check was returned for nothing more than having a candidate's name
in the memo line. In each of these instances the DSCC clearly explained its policy of not
accepting earmarked contributions. For example, the letter dated February 8, 1996 states, "in

order to avoid any misperception concemning the intent of your contribution, I am retumning your

check." The letter also makes clear that if the contributor wishes to give money to the campaign

of the candidate in question, he should do so directly. There is no question that DSCC's policy of
returning contributions more than meets its obligations under the conciliation agreement.

The DSCC has also met its requirement to provide training to DSCC staff and candidate
campaigns. On severa! occasions DSCC's outside counsel have conducted in person seminass and
conference calls with DSCC staff and Senate campaign staff regarding the requirements of the
tally program. In addition, DSCC's outside counsel regularly consults with the DSCC's
fundraising and conference siaff as well as candidate fundraisers to answer any questions that may
arise regarding the tally program. Finally, as noted above, the DSCC has distributed memoranda
from its outside counsel setting forth, in clear plain language, the requirements of the tally
program. (Se¢ Tabs B and C.) Among other things explained in those memoranda, fundraising
staff are told that "[wje must tell our candidates and contributors that the DSCC does not accept

4 Because the Commission has followed the NRSC lead and treated tally contributors as potential
Respondents, DSCC bas redacted this letter, as welil as ali others that identify 2 particular contributor who
is not already named in MUR 4490,




earmarked contributions and that tallied contributions ere spent for DSCC activities and programs
&s the Committee determines within its sole discretion * (DSCC Memo st 1) The DSCC
regularly incorporates specific language that instructs its contributors that tailied contributions are

gpent for DSCC activities and programs as the DSCC determines within its sole discretion in all of

its solicitations. Furthermore, as set forth below, DSCC staff make efforts to see that fundraising
solicitations sent by individual Senate campaigns incorporate the same language as used by the
DSCC.

In addition, the DSCC regularly distributes to contributors who are urcertain about the
nature of the tally program a standard written explanation of the program. (Attached at Tab G.)

Among other things, this explanation states:

DSCC funds are allocated to targeted Democratic Senate candidates by the
Allocation Committee of the DSCC. This committee sets the DSCC
allocation policies at its discretion 1n aliocating funds to candidates, many
factors are considered by the DSCC's Senate Allocation Commuttee such as
need, winability, {atest polling figures, finances on hand ard the amount of
funds talhed to the DSCC for that speclﬁc cmd:dne The DSCC maintains

m&mmnﬁmmmmgmmmm
its sole discretion.

(1d. (emphasis in criginal) )

Also in the conciliation agreement, the parties agreed that, in order to assure that there
was nc coafusion on the part of contributors in the future, the DSCC would inciude certain
language in its written tally solicitations. Consistent with this requirement, DSCC fundraising
stafl were explicitly instructed that:

Al tally solicitations by the DSCC, its candidates and agents must include
the following language:

The DSCC does not accept coniributions earmarked for a particular
candidate. Contributions tallied for a particular candidate will be spent for
DSCC activities and programs as the committee determines within its sole
discretion.




{DSCC Memo at 2 (emphasis in original).)

The same "standard language” was provided to Senate campaigns in a memorandum
addressed to them (Candidate Memo at 2) For example, the invitation attached by the NRSC as
an example of the DSCC's noncompliance proves the DSCC's adherence to the conciliation

agreement. Exhibit 5 to the NRSC's motion is an invitation to 8 "Take Back the Senate Dinner

Clearly included in that invitation package is the following text, as its own paragraph:

The DSCC maintains a record (a "Tally") of how much money each
candidate helps raise for the Committee. The DSCC does not accept
contributions earmarked for a particular candidate. Contributions tailied
for a particular candidate wil! be spent for DSCC activities and programs 2s
the Committee determines within its sole discretion

This "tally disclaimer” is set out as its own paragraph, in the same size type and typeface,
directly above the other disclaimers required by federal law  This invuation, selected by the
NRSC for its "incriminatory” affect, 1s not unusua!  All DSCC invitations from this election cycle
conigin the required disclaimer language (See examples attached at Tebs H, [, J and K.) In all
instances, the required tally explanation appears in the same size font and in the same location as
other important and pertinent information

Finally, the conciliation agreement in MUR 3520 required the DSCC to implement
*reasonable procedures” 1o review its own fundraising solicitations as well as its the fundraising
solicitations of its Democratic Senaie candidates. As with the other requiremeats, DSCC's legal
counsel circulated 2 memorandum to all DSCC fundraising staff as well as all campaign
fundraising staff that specifically states that "the DSCC should review tallv fundraising
solicitations. when possible, to make sure they comply with the requirements [of the conciliation
agreement] " (DSCC Memo at 2 (emphasis in original) )

The fact that the DSCC has reviewed its own solicitations is evidenced by the inclusion of
the standard language in all DSCC-initiated solicitations. The DSCC has also made significant
cfforts to review campaign tally solicitations to ensure that they, too, abide by the agreement's
requirements, and ihe candidates have complied Attached is one recent example of a fax cover

sheet, marked-up invitation, and tally solicitation for candidate Dick Durbin's campaign.

104305-0001/DASE3300.605) -9-




(Attached at Tab L) The Commistion will note, among other things, that the DSCC employee
reviewing this solicitation stated: "If you want to add the ‘ally’ option - you must also include the
language attached - (see *) in place noted " The language that the DSCC employee had indicated
must be included in the soficitation is marked in the document and reads as follows:

The DSCC does not accept contributions earmarked for a particular
candidate. The DSCC maintains a record ('tally’) of how much money each
candidate helps raise for the Committee  Contributions tallied for a
particular candidate will be spent for DSCC activities and programs as the
Committec determines within its sole discretion

The Commission should also note that the DSCC employee concludes her note to the
campaign by instructing the campaign to fax a revised version of the invitation back to the DSCC
so that it could be reviewed by the DSCC's counse! for compliance with the tally conciliation
agreement. This type of careful review of candidate solicitations is the DSCC's standard policy
Furthermore, as indicated by the facsimile cover sheet, it is also DSCC's policy for all such
solicitations to be reviewed by counsel if there is any question as to whether or not the solicitation

comports with the requirements of the conciliation agreement

iL The NRSC's Complaint Mischaracterizes the Tally Program as an
Earmarking Program

It is clear from the gross factual and legal errors contained in the NRSC's complaint that
its primary intention is to harass the DSCC, Democratic candidate committees (and their
treasurers) and contributors. For example, on pages 2-3 of the complaint - literally the first two
sentences of the complaint — the NRSC states that “[t]he DSCC and its Democratic Senate
candidates are conspiring to raise iliegal and excessive earmarked contributions to fund their races
this fall . . . [and] have used the tally program as a vehicle to circumvent federal election laws
governing earmarked and excessive contribuiions.” Both the NRSC and Commission know that
these statements are false.

For example, the FEC knows from MUR 3620 that the tally program is not an earmarking
program. In fact, the conciliation agreement in MUR 3620 stated plainly that “{ijt was the

DSCC("s stated policy and practice to inform contributors that the DSCC did not accept earmarked




gontributions.” Agreement at § IV, § 16. In fuct, the DSCC has previously supplied the
Commission with a detailed statistical analysis of the 1992 and 1994 tally prograns conducted by
a nationally recognized Professor of Politicsl Science at Duke University. (The RSCC Tally
Program. Recycling or Electioneering”, William T. Bianco, May 22, 1995 (attached at Tab M)
In his report, Professor Bianco asks

In making allocations to candidates, does the DSCC focus on the amount
of tallied receipts collected by a candidate for the party, or the candidates
who tallied more receiving larger allocations (the recycling hypothesis)?

Or does the DSCC's allocation strategy reflect a wider range of factors,
consistent with the goal of allocating funds so as to preserve the party's
incumbent base and elect as many challengers as possible (the
electioneering hypothesis)? That is, are DSCC allocations driven by the
goal of recycling tally funds, or by the goal of electing candidates to office?

Bianco at 1 After conducting a statistical analysis of the tally program's operation in 1992

and 1994, Professor Bianco concludes

[A]nalyses of 1992 and 1994 tally and allocation data, with appropriate
controls for factors such as the electoral process of different candidates,
their ability to raise funds, and the vanable cost of campaigning in different
states, indicate that the recycling hypothesis is an insufficient explanation of
the DSCC's allocation strategy Rather, consistent with the electioneering
hypothesis, DSCC allocations are strongly influenced by political variables,
such as the closeness of a race and the cost of campaigning

Bianco 2t 1 (emphasis added). Thus, Professor Bianco found that the DSCC's tally program is

not an earmarking program (what he calls the “recycling hypothesis"). Rather, the DSCC's
pattern of allocating funds demonstrates conclusively that the monies it receives are spent to
support its political goals of electing candidates to office rather than simply "recycling" the money
back to the candidate to whom it was tallied

Nowhere in the MUR 3620 conciliation agreement, or in any other DSCC document from
the 1996 election cycle or before, is it suggested that the DSCC will use tallied funds solely for
the coordinated expenditures on behalf of the candidates to whom the funds are tallied. In fact, as
noted above, the NRSC's contention that the tally program is simply a means by which
contributors can earmark their contributions to particular candidates is completely undermined by

[04005-0001T)A963300.005)]
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Professor Bianco's statistical analysis of the DSCC tally program as it operated in 1992 and 1994
in his conclusion, Professor Bianco states: "The DSCC's allocation of funds collected through the
tally program appears to reflect a political strategy, one directed at preserving the Party's
incumbents running for reelection and electing as many of the Party chaliengers to office.”" Bianco
at 7

Professor Bianco's analysis is consistent with the data from the 1996 tally program. A
preliminary review indicates wide disparities between the amount a particular candidate tallied,
and the amount his or her campaign received in section 44 1a(d) expenditures. For example,
several Senate candidates tallied all, or nearly ali of their targeted amount and received the benefit
of no section 441a(d) expenditures at all * Other candidates' campaigns recetved the benefit of
several times the amount of section 44 1a(d) expenditures that they had tailied (o the DSCC. In
sum, the data do not corroborate the NRSC's allegation of earmarking

The NRSC is similarly incorrect when it asserts that the DSCC had "promised the
Commission that it would discontinue its iilegal tally program activities,” and cails the DSCC's
use of the stipulated disclaimer language "cosmetic,” "over-lawyered,” and "legalese " First,

nothing in the agreement suggests that the tally program is "illegal” or that it should be

discontinued. To the contrary, the agreement assumes the continuation of the tally program, and

contains specific steps that the DSCC agreed to undertake in order to ensure that the tally
program is conducted lawfully in the future. Second, the "cosmetic,"” "over-lawyered," and
"legalese” disclaimer language complained of by the NRSC is contained in the conciliation
agreement negotiated and signed by the General Counsel of the FEC on behalf of the
Commission.

Finally, in its complaint the NRSC overlooks the fact that the changes the DSCC made to
the tally program after MUR 3620 have had a notable affect on contributor understanding. As
noted above, checks that bear an indicia of earmarking are returned to contributors with an

5 The following campaigns were the beneficianies of no section 44 la(d) expenditures by the DSCC:
Cbenreyer, Biden, Hunt, Trajille, Johnson, Warner, and Rockefeller.

~12-




explanation that the DSCC does not accept carmarked contributions as well as a fuller explanation
of what the tally program is. (S¢e Tabs D, E and F.) Contributors are then given an cpportunity
to meke a new contribution to the DSCC. If they do, they must indicate in some form that they
understand the tally program as it has been explained to them. Enclosed for the Commission's
consideration ure several of the letters received by the DSCC that indicate 2 clear understanding
of the tally program. (Attached at Tebs N, O, P, Q, R. §, T.) For example:

. In a September 27 transmiital letter tallying $15,000 a contributor states "I am
enclosing some tally sheet requests, which, of course, I understand are subject to the discretion of
the Democratic Senatoriai Campaign Committee " (Tab R )

. A September 12, 1996 transmittal letter to the DSCC asking that a $20,000
contribution to the DSCC be tallied to Senator Barbara Boxer states explicitly that the contributor
understands the DSCC tally program as it has been explained to them in the following way:

Tally is not an earmarking program, and the DSCC does not accept
earmarked contributions. Contributions tallied for a particular candidate
wili be spent for DSCC activities and programs as the Committee
determines within its sole discretion

(Tab Q)

e A similar letter dated June 24, 1996 accompanied a $19,000 contribution to the
DSCC that was tallied in the name of Bob Torricelli (Tab P.) That letter also stated explicitly
that the contributor understood that "the DSCC does not accept coniributions earmarked for a
particular candidate * Id. The contributor further stated that he understood that “[c]ontributions

tallied for a particular candidate will be speni for DSCC activities and programs as the Committee
determines within its sole discretion " (Id.)

In sum, these examples clearly demonstrate that the DSCC's contributor base understands
the tally program because the DSCC and its candidates have made an effort to educate them as to
what the tally program is, and as importantly, what it is not. Unlike the NRSC, DSCC
contributors understand that the tally program is not earmarking.




L. The Candidates and Contributors Named in MUR 4490 Acted Propeciy
The NRSC's complaint goes to great lengihs to suggest that each and every Democratic
Senate campaign and certain contributors violated the Act simply by participating in the tally

program. Indeed, for the vast majority of the candidate campaigns the NRSC alleges nothing

more than that they "knowingly participat{ed] in the tally program and solicit{ed] funds for [their}
DSCC ‘tally.™ Yet such allegations, standing alone, hardly provide the Commission with "reason
to believe" a violation of the Act has occurred. Indeed, Respondents are at a loss about how to
respond because the NRSC has failed to even state a violation of the Act. In fact, MUR 3620
makes it clear that participation in the tally program alone is not uniawful. Consequently, these
allegations are not only utterly baseciess, they represent a transparent attempt to engage in
wholesale harassment of the Democratic senatorial campaign process that should not be
sanctioned by this Commission.

For the few remaining candidates, the NRSC has attempted to misconstrue documents and
statements by the candidate so that it would appear that the campaigns were doing something
improper. When examined carefully, however, the NRSC's "evidence” against these few
campaigns tumns out to be 2 chimera. Accordingly, the NRSC's complaint against such campaigns
should be dismissed as weli. This 1s plainly evidence from a brief examination of the facts related
to each campaign

Elliot 8. Close for U.S. Senste

Beyond the boiler-plate allegations that the Close campaign violated the law by
participating in the tally program, the NRSC alleges that it, and its contributors, violated the law
because several members of the candidate's family contributed money to the DSCC around the
same time that the DSCC made coordinated expeaditures in behaif of the Close campaign. The
NRSC's allegations are clearly without merit.

First, in order for there to be 2 violation of the Act for earmarking there needs to be an
intent on the part of the contributor to earmark the contribution. In this instance, the NRSC has
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failed to provide aay evidence - direct or circumstantial -- that rebuts the logical inference that
the contributions in question were for the DSCC, to be used in its sole discretion.

Second, the NRSC places great weight on the fact that the $70,000 in contributions to the
DSCC were made within a few deys of $74,000 of coordinated expenditures. However, the
NRSC's choice of figures is highly misleading. The fact is that the DSCC made over $332,000 in
section 441a(d) expenditures on behalf of the Close campaign and gave the campaign an
additiona! $17,500 pursuant to section 441a(h). All, or nearly all, of that money was
spent/contributed in the final months of the election. The NRSC attempted to mislead the
Commission by taking one expenditure out of the context of the $350,000 that was spent on
behaif of the Close campaign.

Finally, it should not be surprising to the NRSC or the Comumission that a candidate's
friends and family also contribute money to the DSCC. Indeed, it would be surprising if a Senate
candidate's strongest supporters did not also support the candidate's party. Friends and family,
like all contributors, have a right to contribute to the DSCC and that right cannot be confiscated
by the government on the basis that the Party also supports the candidate. A candidate's friends
and faraily will often share his political beliefs and will understand the importance of supporting
the DSCC as well as the candidate. Even where a candidate’s family is less "political,” it wiil often
understand that supporting the candidate’s political party ultimately benefits all candidates,

Friends of Dick Durbin Committee

The NRSC presents two unrelated pieces of "evidence" to support its allegation that the
Durbin campaign violated the law by soliciting excessive earmarked contributions. First, the
NRSC quotes out of context a statement made by then-Congressman Durbin about his reiuctance
to accept money from tobacco interests. 1t is clear from the entire text of the articie that Durbin's

intent in making the quoted siatement was to indicate that he neither solicits money for his own

campaign from tobaoco interests nor benefits from such money indirectly by soliciting it for the




DSCC. When viewed in thiz context it is ciear that Durbin did not intend to suggest that the
money he raised for the tally program was earmarked

More importantly, there is no evidence provided by the NRSC that any of the money
Durbin raised for the DSCC was intended by any contributor to be earmarked. In fact, the
documentary evidence attached (S¢e Tab L) demonstrates the Durbin campaign's understanding
of, and strict adherence to, the rules. Specifically, the documents show that the Durbin campaign
sought guidance and approval from DSCC staff regarding the requirements for soliciting taily
contributions. The record further demonstrates that, as a result, the Durbin campaign included
the proper disclaimer language in its solicitation.

It is against this documented record of compliance that the NRSC offers a single, oui of
coniext, statement by the candidate. It would be a disservice to the Commission, Respondents,
and the process, if an entity iike the NRSC can file a politically motivated comiplaint on the basis
of such "evidence" and, in the face of objective proof of compliance, the Commaission proceeded
to find reason to believe

Kerry Commitice
The sole specific allegation against the Kemy campzign also relates to a June 25, 1996 letter from
a DSCC contributor, tallying his contribution 1o certsin campaigns. As noted above, it is unclear
why the NRSC believed that this letter indicates & violation of the iaw.

Frieads of Senator Carl Levin

It is clear from reading the complaimt that its primary target is the Levin campaign and
contributors that taliied to it. Having had its personnel sori through campaign trash, the NRSC
touts its Levin tally documents as the "key" to "exposing” the "conspiracy.” Rather than
providing a basis for a complaint, however, these documents provide a boring picture of

fundraising in Senate campaigns. For example the NRSC points to two draft tally solicitation

¢ Symptomatic of its desperation, and the weakness of its allegations, is the fact that the NRSC
also points to a June 25, 1996 letter from a DSCC oontributor to the DSCC regarding how the contnbutor
wished his coatribution 10 be tallied  The sum of $1,000 of that contribution was taihed to Durbin's
campaign. However, the NRSC does not explain how this letter could poesibly indicate a violatica of law.
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letters (NRSC Exs. 6-7) es evidence of & viclation. The truth is more mundane Even assuming
that these two letters were, in fact, sent to potential contributors, it is clear from their content that
they do not constitute a violation of the Act. The fact is that there is nothing in either of these
letters that suggests that Senater Levin or his campaign impermissibly solicited earmarked
coniributions. The WRSC's complaint acknowledges begrudgingly that both letters inciude
specific statements that the amount of money tallied to the Senator is only one of several factors,
including the likelihood of winning and need for DSCC funds that the DSCC considers when
making 441a(d) allocations. This is the precise sentiment embodied in the “standard language”
contained in the agreement. Contrary to the suggestion by the NRSC, there is nothing improper
with Senator Levin or his campaign asking potential contributors to tally their contributions to
him.

Next, the NRSC cites as a violation of the Act an April 17, 1995 DSCC call sheet asking
Senator Levin to call potential contributors for contributions. This allegation is even weaker than
the last. In the MUR 3620 conciliation agreement the FEC specifically acknowledged that “[t]he
Federa! Election Campaign Act of 1971, 2s amended, does not prohibit party committees from
referring to and promoting party candidates in soliciting funds for the committee and candidates
may assist party committoes in soliciting funds for the commitics * (Agreement at § IV, § 11
(emphasis added).) That is precisely whai the DSCC asked Senator Levin to do. He was asked
to solicit certain donors for contributions to the DSCC. He was also told, correctly, that these
contributors could be asked to tally their contributions to Senator Levin. Nothing in these
documents suggests any intent to solicit earmarked contributions. Furthermore, nothing in these
documents suggesis a violation of the agreement.

The NRSC aiso attempts to frame a violation from four innocuous letters from

contributors who wrote the DSCC to state their iniention to tally all or part of their contribution

to the Levin campaign. Contrary to the NRSC's suggestion, none of these letters make any

mention of earmarking contributions to the Levin campaign, or even suggest an intent to earmark




the contributions. To the contrary, all four of the lstters clearly state their inteation to tally their
contributions to Levin.

Finally, while the NRSC appears surprised that the DSCC "keeps a specific, detailed
accounting® of tallied contributions, such reports come as no surprise tc the Comumission because
similar tally reports were provided during the course of the MUR 3620 investigation. In fact, the
DSCC's standard description of the taily program states specifically that "[tJhe DSCC maintains a
record (a "Tally") of how much money each candidate helps raise for the Committee ¥ (Tab G )

Similarly, it is not surprising that many of the individuals who made contributicns to the
DSCC also made contributions to Senator Levin's campaign It is a fact that the DSCC asks
candidates to sclicit contributions to the DSCC from individuals who otherwise have a good
relationship with the candidate. Such behavior is not only protected by the First Amendment, but
is specifically approved of in the conciliation agreement. (See Agreement § IV, §11.) It would
be ridiculous to suppose that the DSCC wouid have asked Senator Levin to solicit individuals
with whom he is unfamiliar. There is nothing in the Constitution, FECA or Commission
regulations that offers any support to the NRSC's position. In fact, such a position wonld
sericusly impair Respondents’ First Amendment rights to freedom of speech and association.

Finaily, the NRSC recounts the chrorology of a September fundraising event at which a
contributor - who had already contributed to the Levin campaign -- tallied his DSCC contribution
to the Levin campaign. Specifically the NRSC seems concerned about the fact that the
contributor was told not to put the candidate's name on the check As discussed above, this

prohitition is the result of the DSCC efforts to assure that there is absolutely no misunderstanding

about the nature of tallied contributions. Although not required by the MUR 3620 conciliation
agreement, the DSCC imposed this requirement upon itself to eliminate the potential for donor
confusion. In fact, the DSCC has provided examples of contributions that were returned to
contributors for nothing more than having the name of a candidate on the face of the check.

Of greater significance than the DSCC's own internal rules, is the fact that - pursuant to
MUR 3620 - the tally solicitation letier contains the following:




The DSCC maintains a record (a "tally") of how much money each
candidate helps raise for the Committee. The amount of money to be spent
by the DSCC on behalf of the party nominee is based on the nominee's tally
record and, among other factors, the nominee’s likelihood of winning and
the need for DSCC funds. However, the DSCC does not accept
contributions earmarked for a specific candidate; contributions tallied to a
particular candidate will be spent for DSCC activities and programs as the
Committee determines within its sole discretion.

Furthermore, in order to assure no confusion on the part of the contributor, he was asked to sign
a letter to the DSCC stating that he understands the tally program. Far from incriminating the
DSCC and ievin campaign, this transaction demonstrates precisely how the tally system is
designed to operate under the MUR 3620 conciliation agreement

in sum, the documents the NRSC argue establish a clear violation only serve to support
the legality of the tally procgram and the propriety of the Levin campaign's actions. Unfortunately
in its desperation to stop tally, the NRSC targeted contributors for harassment. The Commission
can minimize its impact by promptly dismissing this Complaint.

Victor Morales For Senate Campaige Committee

With respect to the Morales campaign, the NRSC provides a badly recorded audio
cassette that it claims is the voice of the candidate. On the tape, according te the NRSC, Morales
is heard stating that his campaign had between $200,000 and $300,000 and that "there's some
tally money of about $150,000." Once again, the NRSC has failed to explain how this "evidence”
suggests a violation of the Act. Even assuming, arguendo, that Morales intended what the NRSC
suggests -- that the tally money would go to him -- it still does not establish that contributors
were in any way confused about the contributions they gave to the DSCC. Nor does or can it
establish that the DSCC treated that money as "earmarked." In fact, Morales received

approximately $300,000 in section 44 1a(d) support -- twice the $150,000 he apparently states he
raised in tally.

Fricads of Tom Strickiand, Inc.

The NRSC next points to a January 10, 1996 Rocky Mountain News editorial that
purports to summarize a letter from DSCC Chairman Bob Kerrey to five potential Democratic
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candidates, including Stricklend. Without providing a ¢opy of that letter or quoting it directly, the
Rocky Mousntain News editorial “sununarizes” it as reminding candidates and contributors "that
the money raised for the DSCC can be earmarked right back to the candidates ™ That
characterization of Senator Kerrev's letter is simply insccurate. In fact, the DSCC letter from
Senator Kerrey states explicitly that “[t] money you raise now and throughout 1996 will enable us
to fully fund Colorado and gur other competitive Senate races around the country.” (A copy of
the letter is attached at Tab U (emphasis added) ) Later in the letter Senator Kerry states that the
taliied funds raised “gre crucial if the DSCC 13 1o reach its goai of fuily funding gur Democratic
nominees * (Id. (emphasis added) ) Senator Kerrey's letter is accurate, consistent with the MUR
3620 conciliation agreement, and completely lawful

Torricelli For U.S. Senate, Inc.

When originally filed, the NRSC's complaint made no specific allegation about the
Torricelli campaign  On October 22, however, the NRSC amended its complaint with & transcript
of Torricelli talking about campaign resources  Once again the NRSC has taken out of context an
innocent statement regarding the tally program  Torricelli was asked whether he anticipated that
the "Democratic Political Committee” would give him money. In response, Torricelli was
obviously attempting to draw a distinction between the DSCC's and NRSC's fundraising sbility.
According to Torricelfi, while the NRSC is able to raise enough money to fund section 441a(d)
activities by itself, the DSCC requires that its candidates help raise the money it uses to fund
section 441a(d) expenditures. The “extraordinary deal” remark clearly refers to the fact that
Democratic candidates have 1o be far more involved in Party fundraising than Republicans.

This is another example of how the NRSC took an isolated statement by a candidate out

of coniext and yet ignored completely the fact that there is no evidence that any coninibutors were
misled or did o t fully understand the tally program. Indeed, as with the Durbin campaign, the
objective docun entary evidence contradicts the NRSC's suggestion of unlawfulness. For
example, Respondents have included a letter dated June 24, 1996 fiom a DSCC contributer who

tallied a contribution in Torricelli's name. In the leiter, the contributor clearly states that his or her




cortribution is pot earmarked and that be or she expects that it will be used by the DSCC as the

DSCC sees fit. (See TabP)
Finally, as the Commission knows, there is absolutely no evidence that the funds raised by

Torricelli for the DSCC were actually treaied by the DSCC as earmarked to his campaign. In
fact, they were not. Thus, since no contributor was confused, and the funds were not actually

treated as earmarked. there cannot be any violation of the Act

Friends of Mark Warmer

The sliegations made with respect to the Wamner campaign, perhaps better than any
others, illustrate the NRSC's desperation to halt the tally program. The NRSC aileges that the
Warner campaign and the DSCC viclated the law because DSCC Chairman Bob Kerrey sent 8
letter to Wamer telling him about an upcoming DSCC fundraising event. Not only does this lefter
not violate the law, but the Warner campaign did not actually receive any section 44 1a(d) support
from the DSCC. Thus, whatever money Wamner was able to help the DSCC raise absolutely did

not benefit Wamner via section 441a(d) expenditures.

Welistone for Senate

Finally, the NRSC relies on three sets of documents to demonstrate that Senater
Wellstone violated the Act. Once again, the NRSC's efforts are in vein. First, the NRSC provides
copies of a Weilstone campaign fax cover sheet on which a campaign worker expresses concern
that without a letter of intent from the donor, the DSCC might not tally the contribution. Far
from being incriminaiory, the Wellstone fax cover sheet provides concrete proof of the DSCC's
and Wellstone campaign's vigilance in assuring that contributors were not confised when they
made tallied contributions.

Since the DSCC entered into the MUR 3620 conciliation agreement, it has been DSCC
policy to require some indicia from: a contributor, when possible, thai indicates that they
understand that their contribution to the DSCC is tallied - rather than eaninarked — to a
candidate. Consistent with that policy, the Wellstone campaign properly asked a DSCC
contributor to state in writing that his intent was 10 tally his contribution to Senator Wellstone.




Not only is such action sppropriate, it exemplifies the proper tally procedure to prevent
contributor confusion.

Next, the NRSC points to 2 fundraising solicitation in which Wellstone tells a potential
supporter that *anything you can tally wouid be a tremendous heip." Not only is that statement
not improper, it is demonstrably true. The fact is that all Democratic candidates are aided when
they persuade their supporters to contribute to the DSCC. As the saying goes "a rising tide lifts all
boats " So 100, the more money candidates raise for the DSCC, the more money there is to fund
al! DSCC activities, including section 4412a(d) coordinated expenditures. Furthermore, a
candidate's sbility to raise money for the party is an early sign that the campaign is serious and
therefore likely deserving of party support. Finally, it is ironic that after dismissing DSCC's
disclzimer as "cosmetic" eisewhere, it complains that no disclaimer language was included in this
letter  The reason for that, of course, is obvious. The MUR 3620 agreement containing the
disclaimer language was not signed until August 1995 -- months after this letter was sent out

Lastly, the NRSC complains about March 28, 1996 call sheets. Once again the NRSC
fails to explain why it believes it improper for Democratic Senate candidates to make ielephone
calis o heip raise money for the Party. In fact, as noted earlier, the FEC has specificaily
acknowledged that *[tJhe Federal Election Campaign Act of 1971, as amended, does not prohibit
party committees from referring to and promoting party candidaies tn soliciting funds for the
committee and candidates may assis\ party committecs in soliciting funds for the comittes.”
{Agreement at § IV, § 11 (emphasis added).) Interestingly, each of the contributors Wellstone
was asked to call had been contributors to the DSCC prior to Wellstone's election to the Senate.
These contributors were, in every sense of the phrase, DSCC contributors. That they may have

also contributed to Wellsione's campaign cannot all of a sudden disqualify them from giving to the
DSCC as well.
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In sum, it is not surprising that in the wake of a tight election the NRSC chose to file an

CONCLUSION

obviously politically motivated complain: such as this. However, that election is now concluded
and it would be unfair for Respondents 1o have to suffer any further burden as a rasult of the
NRSC's political efforts. The fact is that in framing this complaint the NRSC made no effort to
understand the tally program, the record in MUR. 3620, or the facts of this matter As
demonstrated above the NRSC took political license to misstate the facts and mischaracterize the
law. Whatever poiitical impact the NRSC achieved is now irrelevant. What is important is that
the Commission not further the NRSC's abuse of the complaint process by proceeding further.
For the foregoing reasons, MURs 4490 and 4502 should be dismissed

Respectfully submitted,

o ~ Bauer
Marc E. Ehas
PERKINS COIE
607 Fourteenth Street, N'W.
Washington, D.C. 20005-2011
(202) 628-6600

Attorneys for Respondents




BEFORE THE FEDERAL ELECTION COMMISIION

in the Matter of

Democratic Senatorial
Campaign Committee and
Donald J. Foley, as
treasurer

Abramg Committee, f/k/a
Abrams 92 and Lawrence B.
Buttenwieser, ag treasurer

Feinstein for Senate ‘94 and
Michael J. Barrett, as
treasurer

Sanford for Senate
Committee and Alton G.
Buck, as treasurer

MUR 2620

Sl S
'qiﬂ“%
'“*0

CONCILIATION AGREEHMENT

This matter was initiated by signed, sworn, and notarized

complaints by the National Republican Senatcrial Committee and the

John Seymour for U.S. Senate Committee. The Federal Election

Commission ("Commission”™) found reason to believe the Democratic
Senatorial Campaign Committee and Donaid J. Foley, as treasurer,

("DSCC™ or "Respondents”) viclated 2 U.S.C. § d41a(a)(8);

11 C.F.R. § 102.8; 1) C.F.R. § 110.6{b)t2)(iii); and 11 C.F.K.
§ 110.6(c)(l).

The Commission also found reason to believe that

*93,

the Abrams Committee, f/k/a Abrams and Lawrence B.

Buttenwieser, as treasurer; Feinstein for Senate %94, and

Michael J. Barrett, as treasurer; and Sanford for Senate

Committee,

and Alton G. Buck, as treasurer, viclated 2 v.S8.C.

§ 110.6(c)(2).

§ 441a(f) and 11 C.F.R.




NCW, THEREFORE, the Commission and the Respondents, having
participated in informal methods of conciliation, prior to a
finding of probable cause to believe, do hereby agree az follows:

1. The Commission has jurisdiction over the Respondents and
the subject matter of this proceeding, and this agreement has the
effect of an agresment entered pursuant to 2 U.§.C.

§ 437g(a)(4)(A)(1).
I11. Respondents have had a reasonable cpportunity to
demonstrate that no action should be taken in this matter.
I111. Respondents enter voluntarily into this agreement with the
Commission.
IV. The pertinent facts in this matter 2re as follows:
1. The Democratic Senatorial Campaign Committee is a
national committee within the meaning of 2 U.S.C. § 431(14).
2. Donald J. Foley is treasurer of the Democratic
Senatorial Campaign Committee.
3. A contribution made by a person, either directly or
indirectly, on behalf of a particular candidate, which is in any

way earmarked or otherwise directed through an intermediary or

conduit, shall be treated as a contribution from such person to

such candidate. 2 U.S.C. § 44la(ai(8).

4. Earmarked is defined as a designation, instruction, or
encumbrance, whether direct or indirect, express or implied, oral
or written, which results in all or any part of a contribution or
expenditure being made to, or expended on behalf of, a clearly
identified candidate or a candidate’s authorized committee.

11 C.F.R. § 110.6(b)(1).




S. A conduit or intermediary means any person (except for
a few limited exceptions not applicable tc thias matter) who
receives and forwards an earmarked contribution to a candidate oy
a candidate’'s authorized committee. 11 C.F.R. § 110.8(b)(2).

6. 11 C.F.R. § 110.6(b){(2)(iii) provides that any person
who receives an earmarked centribution shall, among other
requirements, forward such earmarked contribution to the candidate

or authorized committee in accordance with 11 C.F.R. § 102.8.

7. Section 102.8 provides, inter alia, that earmarked

contributions must be forwarded ro later than 10 days after
receipt.

@. Pursuant to 2 U.S.C. § 44la(a)(B8), the intermediary or
conduit of an sarmarked contribution must report the source of the
contribution and the intended recipient tc the Federal Election
Commission and to the intended recipient. See also, 11 C.F.R.

§ 110.6(c)(1).

9. Recipient candidates or candidate committees must
report eaimarked contributions and each conduit or intermediary,
who forwards one or more earmarked contributions which in the
aggregate exceed $200 in any calendar year in accordance with
i1 C.r.R. § 110.6l¢c)(2).

10. The national committee of a political party may make
expenditures in connection with the general election campaign of a
candidate for the office of Senator or of a Representative from a
state which is entitled to only one Representative that equals the
greater of two cents multiplied by the voting age population of
the state, or $20,000. 2 vU.S.C. § 44lai{d); 11 C.FP.R. § 110.7(b).




11. The Federal Election Campaign kct of 1971, as amended,
{the “Act”) does not prohibit party committees from referring to
and promoting party candidates in soliciting funds for the
committee and candidates may assist party committees in soliciting
funds for the committee.

12. The DSCC has utilized and utilizes & “tally” program
ag 2 means of raising funds on behalf of Democratic genate
candidates. Tallied funds are used in part to fund coordinated
party expenditures pursuant to 2 U.5.C. § 44la(d) ae well as other
DSCC activities on behalf of its candidates.

13. Under this program a contributor has the option to
"tally®™ a contribution to the DSCC in the name of particulaz
candidate, thereby expressing support for that candidate or
crediting the candidate with the raising of the contribution for
the DSCC’'s "coordinated expenditure” program and other activities.

14. As part of the tally program, the DSCC and the
candidate committees produced and distributed fundraising
solicitations requesting contributions be sent to the £SCC and
indicating that the contributors can tally their contributions to
a specific candidate.

15. Some of these solicitations can be fairly read to
solicit earmarked contributions and did not contain further
clarification and explaration to aveid such a reading; the

following examples are illustrative:

a. "For those of you who have already maxed out to my

campaign, the DSCC tally is an avenue through which you can offer

more support”;




campaign.

effort”;

directly to my committee.

dollars over the next few weeks.

if you could tally wmoney to the DSCC for this effert to

defeat [my opponent]”;

-$s

b. "[My] race will be close:

of vital importance”;

¢. “As an individual, you can contribute up to $1,000

d. "You can tally your [DSCC] membership to (__"s]

This means that thcse dollars will ge to [ 's)

e. The response card to a request from a candidate’s
committee to serve on the host committee for a fundraiser on
behalf of the candidate, which provided no explanation of the

DSCC’'s tally program, read as follows:

Please reserve a space in my name on the
invitation as a Benefactor -- enclosed is my
check for $5,000 (payable to the "Democratic
Senatorial Campaign Committee"’' marked for
f r*s] tally) or I pledge to raise $5,000.
Patron -- enclosed is my check for 52,500

(payzble to the "Democrastic Senatorial Cam

- aign
Committee" marked for [__'s] tally) or 1 pf
¥

edge
to raise $2,500. Sponsor -- enclosed ls m ’
check for $1,000 (payable to “[__] for Senate")
cr I pledge to raise $1,000;

S

"I must raise an additional $4 million

I am counting on you

O to help me pull it off. If you and [__ ] have any rcom to

make additional federal contributions, I would be grateful

the tally sheet will be

Contributions in excess of $1,000 must
be made payable to the DSCC and marked for ny tally";
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g. "If you could make a $2,000 contribution to
{my committee) and a $10,000 contribution to the DSCC for
thie effort to defeat [my opponent], it would be one of the
building blocks of my campaign®;

h. "If you choose tc contribute through the
DSCC, it is very important that ycu enclose 2 letter with
your contribution indicating that it is meant for [my
tally]. 1 hope you will consider this as our campaign
really needs the support”.

i6. It was the DSCC's stated policy and practice te inform
contributors that the DSCCT did not accept earmarked contributions,
that the amount of tallied contributions was a significant factor
that the DSCC took into account in deciding the amount of 44l1a(d)
expenditures to be made on behalf of a particular candidate, and
that the DSCC retained final discretion regarding the use of any
tallied contribution. The DSCC acknowledges that this inforwation
was not always conveyed to contributors.

17. Some percentage of contributors who responded to these
"tally" solicitations earmarked their contributions te the DSCC on
behalf of a particular candidate.

18. During the 1992 cycle, the DSCC raised approzimately
$8,500,000 in tallied funds. During the 1994 cycle, the DSCC
raised approximately $11,000,000 in tallied fundes. The Commission
is not taking the position that all tallied contributions were
earmarkad, but, without conducting a full investigation, the

percentage of contributors who intended that their tallied

contributions be carmarked cannot bhe determined.



19. The Commission ackinowledges that the DECC may not have

intended to sclicit sarmarked contributicns.

20. The tallied contributions that were earmarked for a

designated candidate were not treated as earmarked by th2 DSCC,

viz. forwarded to the recipient candidate committees within 10
days, reported as earmarked by the conduit and recipient, and
applied to each contcibutor’s limit to the candidate committee’s

campaign.

V. Because the parties desire an expeditious tesclution of

this matter, the parties enter into this conciliation agreement

prior to the Commission completing its investigation. The parties

agree that --

- 1. The DSCC and certain of its candidates prepared and

distributed fundraising solicitations for the DSCC’s tally program

-~ which can be fairly and reasonably read to mean that contributions
~ would be earmarked for a particular candidate within the meaning
E ~ of 2 U.5.C. § d41a(a){8). In response to these solicitaticns,

some contributors earmarked their contributions to the D5CC for a

particular candidate.

~. 2. Consistent with its stated policy and practice of not

accepting earmairked contributions, the DSCC did not treat such

tallied contributions as being earmarked for the designuated
candidate. When a contribution has been earmarked by 2
contributor for a particular candidate, a political committee

receiving the contribution must follow the requirements of the

Act, which the DSCC did not do in violation of 2 U.§.C.

$§§ 102.8,

§ 441a(a)(8) and 11 C.F.R.

110.6(b)(2j(iil) and
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1106.6(c)t1). Some of the funds received by the candidate
committees as coordinated party expenditures from the DSCC ware
earmarked contributions which cthe DSCC, inter alia, failed to
report as earmarked contributions and the candidate committees, in
turn, did not report as earmarked contributions, in violation of
11 C.F.R. § 110.6(c)(2).

3. The parties agree that the solicitations could have
been clarified to avoid scliciting earmarked contributions by
additional DSCC efforts to agsure that its staff and the candidate
committees had a better understanding of the tally program and

communicated this understanding more effectively to donors when

soliciting for the DSCC’s tally program.

VI. 1. DSCC will pay a civil penalty to the Commission in the
amount of seventy-five thousand dollars ($75,000), pursuant to
2 U.5.C. § 437g(a)(5)(A); such penalty tc be paid as follows:

a. An initial payment of $25,000 due within 30 days
after the effective date of this conciliation agreement.

b. Thereafter, two consecutive monthly installment
payments of $25,000 each, dve 60 and 90 days after the effective
date of this conciliation agreement.

€. 1In the event that any installment payment is not
received by the Commission by the fifth day after it becomes due,
the Commission may, at its discretion, accelerate the remalning
payments and cause the entire amount to become due upon ten days

written notice to the DSCC. Failure by the Commission to
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accelerate the payments with regard to any overdue installment
shall not be construed as a waiver of its right to do &0 with
regard to future overdue installments,

2. The DSCC 2g9rees to implement the following remedial
steps.

a. For contributions to the DSCC that appear to bs
earmarked, the DSCC will refund the contributions or forward the
contributions to the designated candidate, in accordance with
2 U.8.C. § 441a(a)(8) and 11 C.F.R. §§ 102.8, 110.6(b)(2)(ii}),
and 110.6(c){1).

b. On an con-going basis, the DSCC will provide
additional education and training to DSCC staff and participants

in the tally program, including the staff of Democratic senate

candidates, vhich will emphasize that: (1) DSCC does not accept

contributions earmarked for a particular candidate; (2) tallied
contributions will be spent for DSCC activities and programs as
the Committee determines within its sole discretion; and (2)
contributers must be advised of (1) and (2) above when the DSCC
and tally program participants solicit tailied contributions.

c. The DSCC will utilize standard language in its
solicitations pertaining to the tally program and, as part of its
education and training, will instruct its tally participants to
include this language in sclicitations distributed by such
candidates, their committees and their agents. This language will
provide, in substance, that the DSCC does not accept contributions

earmarked for a particular candidste and that tallied
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contributions will be used as the DSCC detetmines in its sole
discretion. At & minimum, the language will state that:
The pSCC does not accept contributions earmarked for 2
particular candidate. Contributions tallied for a

particular candidate will be spent for DSCC activities
and programs as the Committee determines within its sole

discretion.

d. The DSCC will implement reasonable procedures to
review DSCC and Democratic Senate candidate fundraising
solicitations pertaining to the tally program to ensure that the
solicitations cannot be reasonably read to solicit earmarked
contributions, in accordance with the requirements of Section

vi(2)(b)-(c) of this agreement.

| © Vii. The Commission, on request of anyone filing a complaint
p M under 2 U.§.C. § 437g(a)(l) concerning the matters at issue herein
O or on its own motion, may review compliance with this agreement.

1f the Commission believes that this agreement or any requirement
thereof has been violated, it may institute a civil action for

relief in the uUnited States District Court for the District of

Columbia.
e 3
4 VI1I. This agreement shall become effective as of the date that
3 all parties heretd have executed same and the Commission has
o approved the entire agreement.

IX. Except as provided in Section VI, paragraph (l)(b)-(c),
Respondents shall have no more than 30 days from the date this
agreement becomes effective to comply with and implement the

requirements contained in this agreement and to so notify the

Commission.
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X. This Conciliation Agreement constitutes the entire

agreement between the parties on the matters raised herein, and no

other statement, promise, or agreement, either written or oral,
made Ly either party or by agents of either party, that is not

contained in this written agreement shall be enforceable.

FOR THE COMMISSION:

faﬁﬁ?%:ggé&é@ WO s .

General Counsel

§-1-9s
Robert F a: ' Date i o - o

Counsel to Democratic
Senatorial Campaign Committee
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POL!TICAL LAW bROUP

DSCC Fundraising Staff
Perkins Coie Political Law Group

Taily Program Compliance

Last August the DSCC and the FEC entered into a conciliation agreement to
seitie various complaints against the DSCC's tally program. As a part of that
settlement, we exacted significant concessions from the FEC, including an
acknowledgment that, properly conducted, the taily program is legal. As for the
DSCC, it agreed 1o implement the following “remedial” steps:

18

Any contributions that is received by the DSCC that appears to be
earmarked to a particular candidate must be returned. In past cycles
those contmbutions were deposited and a form letter was sent to the
contributor. This no longer is acceptable. Any check that bears the
name of a candidatc including a memo line note such as “tally to

" or "for " must be returned unless it is accompanied
by a properly worded ed letter or response card, signed by the contributor,
that indicates that the donor understands the tally program (see number
3 below for acceptabie language). The retummed check may be
accompanied by a proper solicitation for a new contribution.

We must tell our candidates and contributers that the DSCC does not
accept eannarked contributions and that tallied contributions are spent
for DSCC activities and programs as the Committee determines within
its soie discretion.

For more information

Robert F. Baver (202) 434-1602 Marc E. Elias (202) 434-1625
Jodith L. Corley (202) 434-1622 Alicis Alexion (Legal Assistant-  (202) 434-1638
E Holly Schadler (202)434-1634 Compliance Specialist) -

24 Hour Peger  1-800-608-3145

104005000 1A 1020 074}




All taily solicitations by the DSCC, its candidates and agents must
inciude the following language:

The DSCC dees not accept contributions earmarked for
a particular candidate. Contributions tallied for a
particular candidate will be spent for DSCC activities
and programs as the Committee determines within its
sole discretion.

This language should be included as its own paragraph or a part of
another but it must be included in its entirety.

The DSCC should review candidate tally fundraising soficitstions,
when possible, te make sure they comply with the requirements set
forth above. To make this task easier we will be sending a
memorandum to all candidates in the next few days informing them
about the tally program.

While some of these requirements require effort and attention, the good news is
that if we comply with them the tally program can continue to be a vaiuable DSCC
fundraising program. In the future we will be providing further written and oral

guidance regarding the tally program to both the DSCC staff and candidates. In the
meantime, if you have any questions please do not hesitate to contact one of us.

MEE:mee




POLITICAL LAW GROUP

1996 Democratic Senatz Candidates

Robert F. Bauer, General Counsel
Democratic Senatorial Campaign Committee

Tally Program Compliance

As you know the “tally program” is one of the DSCC’s most important and
successful fundraising programs. So that you can fully participate in this program, we
provide the following guidance:

l. Tally is not an earmarking program; indeed, the DSCC does not
accept earmarked contributions. Therefore, any contributions that is
received by the DSCC that appears to be earmarked to 2 particular
candidate will be returned. Any check that bears the name of a
candidate, including a memo line note such as “tally to " or
“for " will be retumned undess it is accompanied by a signed

and properly worded letter or response card that indicates that the donor
understands the tally program (see number 3 below for acceptable
language). The retumed check may be accompanied by a proper
solicitation for a pew contribution.

Candidates and their fundraising agents should tell contributors
solicited for taily contributions that the DSCC does not accept
earmarked contributions and that tailied contributions are spent for
DSCC activities and programs as the Committee determines within its
sole discretion.

For more information

Robert F. Bauer (202) 434-1602 Marc E. Elias (202) 434-1525
Judith L. Corley (202) 434-1622 Alicis Alexion (Legal Assistant-  (202) 434-1658
B Holly Schadler  (202) 424-1634 Compliance Specialist)

24 Hour Pager |-800-608-3145




Il written tafly soligit should include the fallowing language:

The DSCC does not accept contributions earmarked for
a particular candidate. Contributions tallied for &
particular candidste will be spent for DSCC activities
and programs as the Commiittee determines within its
sole discretion.

This language should be included as its own paragraph or a part of
another and should be included in its entirety.

Candidates are encouraged, when possible, to have the DSCC review
tally fundraising solicitations.

The taily program will continue to be a valuable DSCC fundraising program.
In the future we will be providing further written end ora! guidance regarding the tally
program to you. In the meantime, if you have any questions please do not hesitate to
contact the DSCC.
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Thank you for your recent contribution to the Democratic Senatorial .
| ‘-57% w Committee. However, we are unable to accept your generous mCunpuﬁ cduga“e “
| < s Federal Election Commission guidelines regarding "earmarked” costributions,
r bt o 1 The memo Line of your check indicates that your contribution is for the *Wyden
o Cos WsemBen « Campaign.” In order to avoid amy misperception conceming the intent of your
e contribution, I am returning your check. While the Oregon Senate race end
-~ with a victory for Senator Rom Wydea, it proved to be extremely expensive and
the campaigu needs t pay-off a debt. If you would like to heip Senator Wyden
- reduce his campaign debt, please make your check payable to Wyden for Senare

and send it to the following address:

I Wyden for Senate
P.O. Box 3498
Portland, OR 97208

Thank you for your coopsration in assisting the DSCC to comply with federal
campaign laws, and for your support of Senator Wydea.

Sincerely,

Tim Tozer
Finance Assistant

Pasd for aud authorised by the Demovraiic Serstorial Campeign Commitiee
Contrilrutions ase wo! inx deductible.
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hﬂuﬂc Benatorial Cdlh Committes

430 South Capitol Street, §.1., Washington, D.C. 20005 » (202) 224-247
internst: infe @ dace org

June 24, 1996

Thank you for your $5,000 contribution to the Democratic Senatorial Campaign
Commitice. Unfortunately, we cannot accept the check in its current form
because it is made payable t the "DSCC for Benefit of Ben: Nelson.” Under
federal law, the DSCC is prohibited from accepting contributions earmarked for
Senate candidates. That is to say the DSCC may not serve as a2 conduit in order
to funnel money directly to our Senate candidates. In order for your contribution
to be in compliance with federal election laws, please issue a replacement check
made payable to the "DSCC."

The DSCC may ailocate a certain amount of money to each state based upon
population. For the 1996 Senaie campaign in Nebraska, the DSCC may spend up
to $165,126 to support Governor Nelson in his bid for the U.S. Senate. Senator
Bob Kerrey has already pledged that the DSCC will do everything possibie 1o
ensure Governor Nelson succeeds Senator Exon as the next U.S. Senator from
Nebraska. Your participation in the DSCC wiil help make this possible.

Along with your contribution, I have eaclosed information regarding the DSCC's
“tally” program. Please read the information carefully. and if you should have
any questions please feel free to cali me at (202) 224-2447. Thank you for your
patience and understanding in assisting the DSCC to properly comply with federal
election guidelines and restrictions.

Sincerely,

Tim Tozer
Finance Assistant

Pasd for and authorissd by the Democsatic Seastorial Campaign Committse
-
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socratic Senciorial €
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Iuternei: lalc@dsce org

November 14, 1995

Thank you for joining Senator Daschle and the DSCC on November 6, 1995. Your
suppont will provide Senator Daschle and the DSCC with the resources necessary to
wage successful Senate campaigns in 1996.

As per a telephone conversation between Kim Koivisto of Senator Daschle’s office
and your office, I am returaing yourmcentuontntmm Themmo}meofywr
check states that the contribution is "in honor of Semstor Simon and Daschle.” Since
it is unlawful for the DSCC io "earmark” contributions, we are cbligated o retum
your check under federal law. If you should desire to issue a replacement check,
picase do so at your carliest coavenience. Your cooperation and understanding in
helping the DSCC comply with federal eiection guidelines is appreciated.

Thank you again for your support of Senator Daschle and the DSCC.

Sincerely,

Tim Tozer
Finznce Assistant

Faig for sad auidorised by the Democratic Seasicrial Cempaigs Commitiee
Contributions are pot tar deduvctible.

-
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&mﬁc Senatoriul Campeaigh Committee

430 Scuth Capitol Straet, 5.8, Weshisgion, D.C. 20003 » (202) 2242447
ipteramt. info@dsce org

Democratic Senatorial C";-F:“ﬁ" Committee
THE TALLY OPTIO

X2

The Democratic Senatoriel Campalign Commitiee is a natioaal party commitiee formed
by the Democratic members of the U.S. Seaate to belp raise funds to provide campaign
sorvioss for Democratic U.S. Senate iacumbents and candidates throughout the conntry.
The Finance Stuff of the DSCC reises funds which sre allocated to targeted Democratic Senate
reces based on factors such as the campaign’s need and winability. Thess funds provide
nominees with an extra scurce of funding spart from what is reised by the individual
campaigns. The DSCC raises funds in a vanety of ways through its donor programs and
through metional fundraising activitics. PAC and persons! funds are accepted by the DSCC.
Contributions t¢ the DSCC are not 1ax deductible under federal law.

WHY GIVE TO THE DSCC?

Under FEC regulations, an individual may contributc & maximum of $2,000 directly to &
candidate running for Federal office. ($1000 in the primury sad another $1009 for the general
eiection). In addition, an individusl may contribute up to 520,000 gnpually to a political party
organization, such as the DSCC, which is part of the overall federal limit of $25,000 per
person per year as sei by the Federal Election Commission. PAC's may contribute # maximum
of $15,000 gnpually to the DSCC. DSCC contnbutions allow donors to further support
Democratic Senate candidates. This imporani source of funds can make the critical difference
between winning and losing in the final deys lcading up 1o an election.

»ep " 2

-
When contributing to the DSCC, a donor may request that his or her contribution be "tallied”
tc the Democratic Senste candidate(s) of his or her choice. This is a way for u domer to
express suppert fer & candidate or capdidates and bow he or she would like the success
in raising the contribution credited.

DSCC funds are aliocated 1o targeted Democratic Sensic candidates by the Allocation
Commitiee of the DSCC. This committee sets the BDSCC allocation policies at its discretion. In
allocaiing funds 1o candidates, many factors ure considered by the DSCC's Senate Allocation
Coemmittee such as need, winability, Iatest polling figures, firances on hand and the anount of
funds tailied to the DSCC for thai specific candidate. The DSCC maintains & recerd (u
"Tally") of how much mency cack candidate beips io ralee for ihe Commitice. The
DSCC does not accept coatribstioss earmarked for 2 particular candidate.
Contributions teitied Sor a particelar casdidate will be speat for DSCC activities and
prograes a¢ ibe Comsmittee determiues within its sole discretion. The DSCC Tally
Groundrules are gvailable tc candidates, their representatives and donors on request.

HOW DO | JOIN THE DSCC SO § CAN "TALLY"?

The DSCC hes many donor cutegories end levels of participation for PAC's and individuals
with corresponding benefits for each donor group. All contributions to the DSCC at any donor
level may be tallied to specific candidstes by the donor. The DSCC requests that donors notify
the DSCC in writing of their tally requests within 30 days of the receipt of their contribution.
Tally requests in excess of 30 days cannot be honored.

For additional information, please call the DSCC Finance Division at (202) 224-2447.

Paid for and suthorised by the Democratic Sepatorial Campaign Commitice
Coniribetions are nol tax deductible.
- -




Host Commitice

Ron Burkle
Edye & Eli Broad
Bob Burkert
Disne & John Cooke
Barry Diller
Debbie & Sim Farar
Stanley Hirsh
Peter M. Hoffman
David Geffen
Ed McGrath

Karen & Gary Winnick

{(Host Commuttee in formancn)

Senator Bob Kerrey
Chairman of the Democratic Senatonal Cempuign Commurtes

o~

Cordially invites you to join him and special guests

Senator Barbara Boxer Senator Bill Bradley
Senator Chris Dodd Senator Carl Levin

for a reception to benefit the
Democratic Senarorial Campaign Committee

Friday, June 23, 1995

at the home of

Ron Burkle
Green Acres
Beverly Hills

7:00 p.m.
Cockrails and Hors d'oeuvres

For more information contact $1,000 Comribunica
Tricia Rifferburgh at (818) 980-695! $5,000 DSCC Californiz Rounduable membershn




DEMOCRATIC SENATORIAL
CAMPAIGN COMMITTEE

o arsly Sy ; 2 1"k

J Yes, | We will artend. Enciosed s my contribution of §

0 | Wz are unebic 16 stiend, bet would like 10 help elect Demcorsts 10 the Senaie
Enclosed » my comnrbenonofl §

O Yes, I/ We would like tc joun the DSTC California Roenduble

Enclooed s my contabution of $5000 which will entitic me 1 3 one year membershap.

{1 1) We would hbe io wally my connbution to — i
(See Severw fer Damls)

Federal law reauires political commutiees to report the name, matling address, occupation

and name of employer for cach indivmduai whose contnbutions aggregate in excess of 8200

n a calcndsr year

Name _ e it iaiiitrie. R R

Home Address e

City and State T IERSSEEey . PR

DR O PO o ——— DR

BEIOTEY OF FII e s TP ettt

BTIE AT i oo st

T R R — rsiarie AP
Meke checks payable to:

Democratc Senatona! Campeign Committee, and return i the enclosed envelope 10:
859 Holtywood Way. Suite 294, Burbank, CA 91505

Authonzed and pawd for by the Democratic Senatonal Campsign Commities.
Contisbesiions are not 1ax deductible on federal tax retums.
coninbutions casaot be accepied.

———— — i ——— +
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The Demerratic Sexatorial Campaigs Committes (DSCC) 18 & aationsi
party commitize formad by the Demacratic member) of the U.S. Seaate 10
beip caise funds to provide campaigs wrvices for Demecratic U.S. S2natr
incambents asd candidates threughavt ibe rouniry,

The DSCC can sccepst donations from isdividualy ap to 520,000 per cal-
endar year (Rot io cxcoed ihe tolal $15.000 yearly faderal limit for an indi-
vigual) end from PAC) ap to 515,066 pey caleadar year.

The DSCC moiatains 8 record (8 "Taly") of how much memey each
candidute helps te raise for the Committer. The smount of money o be
tpont by the DECC on behall of the party somiass it bused on the Rominee’s
taily record snd smong other facters, the oomines’s likslinood of winning
ued woed for DSCC tunds.

-




Scaator aul Wellsione

Senator Boby Kcrrcy

Chairman of the Democratic Senatorial ('ampan.fn Committee

request the plcasurc of your comipany

at a dinner to supporl

the Democratic Senatorial Campaign Committee

at
!I".- lmrm: uf

Janice and Mark Dayton

Muml.ny. August 19, 1996
0:00 pm dinner

1701 Mount Curve Avenue
Minneapolis, Minnesota

REV.P. Cand Enclosed oc catl
Mark Deyton ai 612)377.5747
» T -

* e Diamisovati Sesalvetal L asagaangtte Uwsanrasitlew (11800) s o
nalwmal party comunitice formed by the Denmnratn wendbers
the 115 Scuate to hedp rome funds to prowade campaign sorvce
{oe Demacratic U S Seaste mcumbents and candidates
l‘arrw‘m--! the congniry

* Under ledoral Liw, the 150U 1y comindate e S50 yur
election cyelr to randidates lor the 1.5 Scnste. lu addition, the
DSCC imay make expenditures in connection with ihe pencral
rlnh--n cantpagins u‘ Diesnunratic nommess fove l‘l" U S Senate
The amount the DSCC may spend on behalf of & nonvses is based
om the wling sge populstion of thet nominee’s home state. The
DSCC rawes bunds in a variety of ways - throegh DSCOC dosor
progruns, the Next Mapority Trust, l.tl&nllq Cl"*. DSCC
Roundisble and Women's Council; and through specasi events and
nabional "unénmn' activitsas

-

The DSCC can accepl donstions from individuals up o $20,000
per calendar vear (nol 1o eacoed the total $25,000 nnviy fedeval
limit for en individual) and from PACs up to $15,000 per
calendar year

* The DSCC maintains a record (s “Tally") of how much money
each cendidate helps raise for the Committee. The DSCC does ot
u-uplmnlnlm!mmmm“l«npnﬂieuhe-“h
Cmtlnbuiwnk“‘n-pu!uulunn*‘ih"hq-\‘a
DSCC activities and programs as the Commities determines within
its sole discretion

* Paid for and suthorized by the Democratic Senstorisl Campeign
Committee  Comtributions sre not Lax deductible
-




YES, | would like to nuppert the Denvocratic Senatonial Campaign
Commitics and belp elect Democratn to the U S Senate!

__ bl avtend the reception ond dinner (85 000)
___ Lam unuble to attend. but want to help  Enclosed u my contnbution in
the amount of

Please make chocin payeble to the Democratic Senatorial Campaign
\:olnm:tlﬂ ” you Pl"ll' to pay L\ \’ltd-l tlt:l_ Pl'lll cemplﬂc l"- iahﬂ.

barmetion

0O Vi 0O MasteriCard
Number Al e Exp Date_ g x A
Foderal Law coyuane st sl cormmitions 1o rept the sane. madding sldesss. o unstum
and narny of complows for vach welendual whoss comirutions aggregaty in enomss of SN0
" oa .nudu o

‘\lll’i\f_ LE

.‘\.d‘d ress

Cn_v

1
Phone

Self Employed Titie or Position

Employer {or Firm)
Bus. .‘\M!m

ity Siate z:p

Cowtnbiees we et G debartakle  Pasd lew s stlamirod by the Diameuosste: Fontenel Campags
Commmiten, 430 Sunth, Copiad Strewt. 3F Washangrom DU 2005 2021204 2047
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I Yes' Twall the Suluie ro Senator Pell
(51,000 Contrsbunion). Amaunt § _

T No. | sm unable ro atrend, but enclosed s

mv contnbution of §

lieare make checks payaible o the [ema:rane Semcronal Campargn oo mimes
If you preter 20 aay by cvedit cavd pleaie compiere the folisning wforma::

=T Viaa TV MasTEACARD

NUMBER ge o e ey

Federal Low reguires political comminen 1o repen e ngme. maing addre,
aowparon and name of emplovce for race indiuding| shese conrvibvrion
agyrrgare in pxoen of 3200 1a 4 cuiendar yoar

Nt

ADDRE s~

on__ e R - TUy
PHONE BusiNess Pwose

TiTLe OR Posimion I Sets Enpions

ExerLOVER (OR FIRM)
BUSiNESS ADDRESS

Cmy €Y

el s Syate I
- TICKETS UNDER THE “ami Resgn i
- | understand the tally system, and would like mv comtmibution wllied 10 t™he
" Rhode lsland nominer
O Signature
g i Pawd for b e Dumvaciane Se i Campasgn C =3
3
<
N
\\
T

ATENTTION: L2 Suva
430 South Capwol St SE

Wasnngron. DC 20003
-
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candwdare will be spenit for DINCC acovmies and programs as the Commniee
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THE HONORABLLE JIMMY CARTER

THE HONORABLE SAM NUNN
JI!ll

THE HONORABLE ZELL MILLER

Cordially invite you to attend a dinner honoring

MAX CLELAND

dacd It
(320 ik

in his bid for the United States Senate

On Monday, September 30, 1996

at the JW Marriott Hotel
3300 Lenox Road, NLIE.
Atlanta, Georgia

s 7:60 - 9:00 p.m.
Business Attire

3
s &-—mhmunﬂuu"rmynm'mac (7700458-2062
o
gy Paid loc by the Demccratic Senatoriel Campaign Comnsitioe
R Contributions are not tax dedictible
% s
¥ -
SRR
:.é, ¥
e

$1,000 per persor dinner
$10.000 host committee

The DNevuncratee Senatonal L'u»‘\--‘n Cammillee (DEU) w a nalmaal party

cornmties lormed by the Democratic nembers ol ihe US Senete lo‘-'lr

rawe [unds to provide campargn serviess lor Demoerate U/ S Senste
icurnbente an tam‘n‘.ﬂﬂ I,Irnn“-uul Il' eomanlry

The DEC can acvepl donetiora lrom idindusle up lo $20,000 pet colendar
yoar (not o asceed the total §25.000 yourly lederal limit lor an individual) and
[rom PACS up to 815,000 per calendar ynas

The DSCC dows not accept costnbutions rarinssbed for o particuler candsdate
The DSULU maintains a record (s ‘l’.ﬂy'lal how muck oy tarh condudate
helpn 1o rame lor thee Commitien. Contrikutions tallied for & parhcuder
candidate will be spenlt for DSLC activities and programs as the Cormmitive
determones withsn ite sole dscretion

Alloeation Formuls for Funds

The allocatuon for lunds ramed under tha Agreement vhall be as loflows
“ontrdmitoes shall he advsed snd 1l procerds shall be allcated 29 loflome

The lirst §1.000 of sach contebution from an individuasl and the f:eot “.m
ol any contedmidron from o qu.-'o'u-‘ multicandidate commitiee PAC will be
allocated 1o Frunds of Mas Clelard Campaign o o gned d for
thee groerel ploc i Aoy porton o ane contrdien @ recms of thase
serantn e et ol Caame & contriubor ' ercet apylcabty coat rbateon
Livts 1o Frunds of Max Ulelasd Cassperga Cnmmitter will be elkcated to the
DsSCC

All sther coatrbulions Lo the extent they are allowed wider Geoegus lne, puch
2 irdimdusl contnbuton in oA frdeenl bt il b alewated e ther

DsCC




Yes' | Would Liks To Buppart the
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Hlinocis Senate Victory Fund
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(llinois Senate Victory Fund is a joint fundraising committee authorized by

Friends | of Dick Durbin and the Democratic Senatorial Campaign
Commitiee (DSCC).

The first $1000 of each federal contribution from an individual and up to the
first $5000 of a contribution from a qualified muiti-candidate committee

& PAC wi§ be aliocated to Friends of Dick Durbin and designated for the
s general 'election. Any portion of any contribution in excess of these
; amounts or that would cause a contributor to exceed applicable
contribution limits to Friends of Dick Durbin will be aliocated to the DECC.

Notwithstanding the allocation formula, any contributor may designate his
- or her contribution for a particular participant. The allocation forrmula

above may change if any contributor makes a contribution that, when
= aliocated, would exceed the amount he or she can lawfully give to any
o participants.

The DSCC is a national party commitiee, formed by the Democratic United
States Senators to help raise funds for the Democratic U.S. Senate
P candidates throughout the country. KR can accept donations from
individuais of up to $20.000 per calendar year (not to. exceed the total
$25,000 yearly federal limit) and from PAC's up to 3 15,000 per caiendar

year, .
’LP——Z-) S

The DSCC is authorized to allocate $1.1 million in Minois to support the
WMMW Tiinco Shel? race.

For mcne information please contact Nancy Kechn, Chicago Finance
Director, rriendso!DidtDurbm (312) 832-9600.
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The Democtatic Senstoris! Campalgn Commitiee (DSCC} is 8 naticnal
party committee formed by the Democrstic members of the U.S. Senate 1o
help raise funds to provide campaign services for Demcerailc U.B. Senste
incumbents and candidates throughout th: couniry.

The DSCC can accept donetions from individuak wp to 520,000 per
calendar year (not 16 exceed the total $25,000 yearly federni Embt for an
individual) and from PACs up to 515,000 per calendar year.

The DSCC does not accept contsibutions earmarked for s particular
candidate. The DSCC maintins a record (a *Tally™) of how much maoney
ench candidate heipe 1o raise for the Committee. Contributions talliad for a
particuiar candidate will be spent for DSTC activities and progrzms as the
Cominittee detecmines within its sole discretion.

o > -

O Yes, I'Wewill attend  Enclosed is my contribution of §

O I/We are unable to attend, but would like to help eleci Democrats 1o the Senate
Enclosed is my contribution of §_

O L/'We would iike 10 tally my contribution to
(See Reverse for Details)
Federal law requires political commitices 1o report the name, mailing address, occupetion and

name of employer for each individual whose contributions aggregate in excess of $200 in a
calendar year.

Name
Home Address
City and State y Zip
' Titke or Position Self-Employed
" Employer or Firm__ Phone
' Business Address
City and State Zip -
Make checks payable to: e AP b
Democratic Senatorial Campaign Committes, and retum in the enclosed envelope to:
430 South Capitol Street, S.E., Washingten, D.C. 20003
5
Authorized and paid for by the Democratic Senatorial Campaign Commitiee.
Contributions are not tax deductible on federal returns.

Phone
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This analysis uses statistical techniques to examine the strategy used by the Democratic
Senatonal Campaign Commitiee (DSCC) in its allocations of funds to senate candidates in the
1992 and 1994 elections. In particular, it focuses on the allocations of funds that are a pan of
the DSCC's tally program -- that is, contnbutions to the party (hat were generated through the
efforts of individual candidates. The question is: in making allocations to candidates, did the
DSCC focus on the amount of tally receipts collected by a candidate for the party, with
candidates who tallied more receiving larger allocations (the recycling hypothesis)? Or does the
DSCC’s allocation strategy reflect a wider range of factors, consistent with the goal of allocating
funds so as to preserve the party’s incumbent base and elect as many challengers as possible (the
electioneering hypothesis)? That is, are DSCC aliocations driven by the goal of recycling tally
funds, or by the goal of electing candidates to office?

Evaluating these hypotheses is not an casy task, owing to the small number of cases
available ‘or analysis (35 each in 1992 and 1994) and the FEC-mandated state-by-state limits on
DSCC allxcations. Nevertheless, analyses of 1992 and 1994 tally and allocation data, with
appropriate controls for factors such as the electoral prospects of different candidates, their
ability to raise funds, and the variable cost of campaigning in different states, indicate tha: the
recycling hypothesis is an insufficient explanation of the DSCC's allocation strategy. Rather,
consistent with the electioneering hypotheses, DSCC allocations are strongly influenced by
political variables, such as the closeness of a race and the cost of campaigning.

This paper proceeds as follows. First it describe the recycling and electioneering
hypotheses, noting, where appropriate, the differences in their predictions conceming variation
in tally receipts and in DSCC allocations across candidates. It then turns to a critical test of
these predictions using various multivanate statistical techniques, including maximum likelibood
estimation, followed by an interpretation of the results and a brief conclusion. (The technical
details of these cstimations, along with the parameter estimates, are in Appendix One.)

The Two Hypotheses: Predictions about Allocation and Tallying

This section sets out the two hypotheses, recycling and electioneering, that frame later
analysis of tallying and allocation. In essence, each hypothesis is a claim about the motives that
underlie the DSCC’s aliocations to candidates running under the party label. In addition,
predictions are made about the panern of tally receipts and allocations that would be observed
if a given hypothesis were true. The central goal of the analysis presented later is 10 test these
predictions and determine which if any are true.

The Recycling Hypothesis

The essence of the recycling hypothesis is simple. By law, individuals are severely
iimited in the amount of money they can contribute directly to a senate candidaie. However,
the limits for contributions to a party committee such as the DSCC are much higher. Moreover,
whiie the DSCC is limited by law in the amounts it can contribute 10 a senate candidate, these
limits are far higher than those faced by individual contributors. Hence, it is logically possible
that the DSCC couid function as 2 mechanism for contributors to bypass the limits on individua!
contributions. This result would arise if the DSCC kept track of how much individual candidates
raised for the commitiee through the tally program, then retumed tallied contributions 2o the
candidates who be to raise them. Contributors would be writing 2 check to the party, but
they would be in effect helping their favored candidate get elected.

Two predictions, one dealing with allocations and one with tally receipts, follow from
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the recycling hypothesis. To begin with, if the recycling hypothesis is true, a candidate’s
allocation should be closely reiated to his or her taily receipts. That is, candidates who tallied
extensively should receive large ailocations, while candidates who tallied relatively smaller
amoumts (for whatever reason) should receive smaller allocations. More specifically, the
recycling hypothesis implies that a candidaie's allocation from the DSCC should equal 100
percent of his or her tally, consisient with the notion that the DSCC keeps records on the amouwt
of tallied funds raised by each candidate, then eventually returns these contributions to the
candidate who raised them in the form of coordinated spending '

The second prediction concems candidates’ propensity to raise tally funds. Specifically,
if the DSCC returned 100 percent of taily receipts to the candidates who heiped to raise them,
and if this policy were common knowledge (which seems a trivial assumption), then candidates
would have considerable incentive to work at generating tally contributions -- the same effort
that would produce a relatively small direct contribution could instead be directed at generating
a much larger indirect contribution via the tally program. The only limit wouid be the state-by-
state limits on the amount of funds that the DSCC can ailocate to candidates. Of course,
candidates who are running pro forma campaigns, either because their victory was cerain or
because they had no chance to win, would not be expected to tally much in any case. But
consider candidates locked in close races: they need all the help they can get. Thus, if the
recycling hypothesis was true, we would expect that tally receipts would track state allocation
limits -~ if, say, a state’s limit was one million dollars, we would expect the panty's candidate
from that state, if he or she was in a tight race, to tally roughly that amount. Moreover, we
would expect candidates in noncompetitive races 1o tally virtually nothing at all. And if some
tallying is observed from incumbents in the latter group, the amount shouid be unrelated to their
state’s allocation limit.

The Electioneering Hypothesis

The electioneering hypothesis builds on the conventional wisdom cn senate elections and
the role that contemporary party organizations play in these elections (e.g., Jacobson 1993). The
premise of this literature is that the party organizations are purposive actors whose campaign-
relevant decisions are a function of two factors, (a) the party’s goals and (b) political context,
or the electoral prospects of the party's candidates. Simply put, party organizations are expocted
10 ocus their eg'om -- and their allocations -- on maintaining and increasing the party’s cohort
in Congress by protecting incumbents and aiding the campaigns of competitive cruncngm
running under the party’s banner.

Specifically, the electioneering hypothesis posits that large allocations will be given to
two classes of candicatss: mcumbents who have some significant change of losing their seat, and
challengers with a good chance of either unseating their opponent or of winning an open seat.
The remaining types of candidates, i bents in safe races and challengers with little or no
chance of winning, will receive low or no ailocations -- safe incumbeats do not need funds from
the party in order to rur a wirning campaign, while hopeless chaliengers are neariy certain to
lose no matter what the party does for them. Moreover, aliocations will be shaped by the cost
of campaigning in different states: looking only at incumbents and chaliengers running in

' The reader may question the specifics of this prediction, arguing that it is also possible to
construct modified versions of the recycling h is in which a lower level of 1allies, say 50
percent, was recycled back to candidaies, with the remainder reserved for allocations based on
political consideraticns. This possibility is addressed and refuted in later analysis.

2




o

competitive campaigns, candidates in states where the cost of campaigning is high will receive
larger allocations than candidates in states where the cost of campaigning is low.

Just as with the recycling hypothesis, the electioneering hypothesis implies specific
patterns of allocation as well as vanration in tally receipts across candidates. To begin with, if
the electioneering hypothesis is correct, we should expect to see a candidate’s allocation vary
with the political vanables discussed above.* Targeted candidates (incumbents who might lose,
challengers who might win) will receive larger allocations than untargeted candidates; within the
set of targeted candidates, allocations also vary as a function of the cost of campaigning. (Recall
thai the recycling hypothesis implies that a candidate’s allocation will vary with the size of his
or her tally receipts, with no weight artached to political variables.)

The electioneering hypothesis also predicts systematic variation in tally receipts.
Specifically, a candidate’s tally receipts should vary with his or her campaign prospects and
ability to artract campaign contributions. Candidates with relatively poor chances have little
incentive to raise funds for the party -- all their efforts will be focused on their own campaigns.
Thus, the electioneering hypothesis implies that targeted candidates (incumbents whc might lose,
challengers who might win) will tally more funds than candidates whose chances are poor as
well as more than safe incumbents However, given the scholarly literature’s emphasis on the
idea that pany organizations work to increasc the size of the y's cohort in Congress, the
electioneering hypothesis predicts that safe incumbents will tally at a higher rate compared to
hopeless challengers, with the expectation that these receipts will be redistributed to targeted
candidates. Finally, holding prospects constant, a targeted candidate’s ability to generate tally
funds should vary with her overall ability to raise funds for her own campaign. (In contrast,
the recycling hypothesis posits that the amount of funds tallied by a candidate wiil vary
principally with her state’s allocation limit.) '

Analysis and Results

This section presents the results of statistical analysis of the DSCC’s tally program for
the 1992 and 1994 clections. The technical details of the analysis, including model
specifications, variable definitions, estimation techniques, and parameter estimates, are all
contained in Appendix 1. This section focuses on interpreting the results of the analysis.

Political Factors iu the Allocation Process

As noted in the Appendix, the results of statistical analysis of DSCC allocations (as
shown in Table One) provides considerable support for the electioneering hypothesis. However,
the raw parameter estimates do not by themselves disprove the recvcling hypothesis. Additional
interpretation of these estimates presented in this section aliows a more definitive conclusion,

one In favor of the electioneering hypothesis.
Given the form of the recycling hypothesis, one obvious way to interpret the raw

? In addition, as noted in the ix, because of data limitations it would be no surprise
to find (as later analysis does) a positive relationship between allocations and tally receipts, even
if the electioneering h is was true and the recycling hypothesis faise. Thus, the critical
test between the (wo cﬂ”‘h‘m' recycling and electioneering, lies in a determination of the
'3‘&"} tfc:l which political variables played a significant role in determining the allocation of
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estimates in Tabie One is 10 plot the maximum and minimum predicted ailocations to a candidate
as a function of his or her tally receipts. The "Max. Predicted” line shows what the panty would
give to a candidate who really needs the money and could use it 1o good effect -- in substantive
terms, such a candidate hails from a state where the cost of campaigning is high and is locked
in a tight race with his or her opponent Conversely, the "Min. Predicted™ line shows the party's
allocation to a candidate who does not need the money -- because he or she is well ahead or
hopelessly behind, and in a state with low campaign costs. According to the electioneering

hygothcsis. there should be considerable distance between the maximum and minimum lines,
reflecting the fact that the DSCC'’s allocation tc a candidate varies with the political situation in
the candidate's race rather than with his or her tally.> In contrast, the recycling hypothesis
predicts that the maximum and minimum lines should be close together, and centered on 100
percent -- that is, a candidate’s allocation should be a simple reflection of his or her tally, with
100 percent of tally receipts being recycled into an allocation.

The maximum and minimum predicted allocations derived from table one are plofted in
figure one for candidates in the 1992 election cycle. A dotted line at 100 percent is added for
clarity. (Recall that if the recycling hypothesis is correct, the maximum and minimum predicted
allocations should be close to this line.) The plots show that allocations vary the most for low
values of tallying, then move closer together (but remain substantially apart) at higher leveis of
tallying.* For example, the analysis reveals that for a candidate who tallied $250,000, the
DSCC''s predicted aliocation will be between 60 percent and 450 percent of this amount. (This
prediction can be seen by looking upward from between the "200" and “300" tick marks on the
x-axas of figure one, to the points on the maximum and minimum Llines, then over to the y-axis.
Note that the scale on the y-axis, measuring the maximum and minimum allocations, is a
logarithmic scale.) Similarly, given a candidate who tallied $1,000,000, the DSCC's predicted

¥ In theory, the min. predicted line for allocations should stay at or near zero regardless of
a candidate's tally receipts. However, this plot lies substantially over zero in figures one and
two. While it is reasonable 10 expect that the minimum level of DSCC allocations to a candidate
would be zero, two factors combine to raise the min. predicted line over the zero level in our
analysis. The first is difficulties involved with measuring a candidate’s election prospects.
While the analysis uses a well-known and well-accepted measure developed by Congressional
Quarterly, the discrete pature of this variable undoubiedly omits some of the variaticn in
electoral prospects -- variation which the estimatiou technique could well artribute to the tally
variable 1n the equation that zstimates the DSCC’s allocations to a candidate. The second facior
is that a candidate’s tally receipts may themselves function as a signal of her electoral prospe~;.
For both of these reasons, it is no surprise to find a nonzero min. predicted line. This ancrialy
presenis no problem for the results discussed here, as the fact that the min. and max. predicted
Bnesliembmuﬁaﬂy:gninﬁgumommdtwoissuﬁicim!tesupportzheelocnoneeﬁng
hypothesis and refute cling hypothesis. In fact, if it were possible to control for the
factors noted here, the revised analysis would generate a min. predicted line that was lower than
the one shown here, increasing the distance between the max. predicted and min. predicted line,
and further supporting the electioneering hypothesis.

‘ The fact that the lines are so far apart at low levels of tallying is no surprise given the
electioneering hypothesis: a good candidate who was unsuccessful at tallying will still receive
a substantial allocation from the DSCC. At higher levels of tallying, however, the same
allocation to the same top-flight candidate is a lower percentage of the (larger) amount tallied.
Again, this partern is precisely what would be expected given the electioneering hypothesis was
true and the recycling hypotbesis was false.
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allocation s between 60 percemt and 209 percent of thus amount.

Figure one reveals strong evidence in favor of the electioneering hypothiesis. In general,
for any level of wallying, there is a wide range of predicted allocations, some far from 100
percent of taily receipts. Depending on their situation, candidates may receive more than 100
percent of their tally receipts from the DSCC. but on the other , they may receive
substantially less. Clearly, the DSCC's allocation strat is not one of simple recycling.
Raiher, the DSCC's allocation decisions appear to be driven by political factors such as
candidates’ electoral prospects and variation in the costs of campaigning across states.

Figure two repeats this preseatation of results for the 1994 election cycle. While the
precise shape of the maximum and minimum predicted allocation lines differ somewhat from
those denved from the 1992 data, the basic message is the same: allocations can vary widely as
a function of political context, but there is no tendency for the allocation lines io cluster near
100 percent, the valuve predicted by the recycling hypothesis.

The reader may question the conclusion drawn from figures one and two, arguing that
the analysis has pitted the electioneering bypothesis against a relatively extreme alternate
scenario, one where all tally contributions are recycled back to the candidates who raised them
(i.c., the recycling hypothesis). Specifically, the reader might wonder about the validity of a
modified recycling hypothesis, where some fixed fraction of tally receipts (e.g., 50 percent)
were recycled, with the remainder allocated according to political critena. Both figures one
and two show that this possibility is not supported by the data. The plots describing a
candidate’s minimum and maximum predicted allocation show that depending on circumsiances
(the candidate’s electoral prospects and the cost of running a campaign in her state), a candidate
may receive an allocation that far exceeds his or her tally, or an allocation that is far less than
her tally receipts.® The predictions also vary across the two election cycles analyzed here.
Thus, there is no fixed minimum (or maximum) percentage of taily ipts that candidates can
expect as an allocation regandless of their political circumstances.® Similarly, contributors
lobbied by a candidate to make 2 contribution at the to the DSCC could not reasonably expect
that some fixad percentage of their contribution wouid be recycled to the candidste in question.
Rather, they would have to expect that DSCC allocations would be made based on political
context -- & context that may result in an extremely large allocation to their candidate, or a very

 While the figures one and two show a nonzero minimum level of tallying, this finding was
shown earlier (0 be a predictable and nonsubstantive resuli of anomalies in the data. Evea if we
accept this result as substastive, it does not support a modified mypumh(i.e.,so

percent of tally receipts are recycled), as the minimum predicted varies across the
r of tally receipts. Attempts to explain this variation as a byproduct of some complex and
di‘?l‘lzull-to-:pecifymycﬁngacheme invariably wind up looking identical to the electioneering
hypothesis.

¢ Moreover, extreme valnes of the explanatory variables (campaign costs and campaign
p ) that were cot observed in the 1992 or 1994 elections, or additional factors such as
an election thet is considered 3 "must win® by the DSCC prodicted allocations evea
higher than is seen in figures cme and two. Similarly, the might make no allocation 10
a candidate whose prospects for winning are considered , or who is i out
of with the party platform om issues of the highest sali — even if the candidate has

ied substantial funds so the DSCC. Thus, the variation ia allocations observed hiere is, if
anything, an underestimate of what happens and what migiet happen in the real worid.
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small. even nonexistent, ailocation.

Political Factors and Tally Receipts

Figure three provides a similar intzrpretation of the second part of the analysis, relating
tally receipts to state allocation limits for 1992 data. As in figures one and two, the two
schd lines plot the maximum and minimum predicted tally receipts for a candidate as a function
of the allocation limit for the candidate's state.” (However, the scale on the y-axis in figure
three is linear rather than logarithmic.) The difference between the maxiraum and minlmum
lines represents political context -- the candidate’s electoral 'pmspects and his or her ability 1o
raise funds. The "Max. Predicted” line gives ihe amount of tallying predicted for a candidate
who is engaged in a tight race and who has a weil-developed fundraising organization, while the
“Min. Predicted” gives the expected amount of tallying for a candidate who is well out of the
running and expends little effort on the taily program. As in figures one and two, a horizontal
(dotted) line at 100 percent is added as a reference.  This is the amount of tallying that would
be expected under the recycling hypoihesis.

As in the case of allocations, the recycling hypothesis predicts that the maximum
predicted tally in figure three should lie near 100 percent, reflecting the idea that if that tally
receipts are generally returned to candidates, strong candidates should work to generate tally
receipts right up to their state's allocation limit, as this limit provide a ceiling on what the parnty

o can give to them.® If, on the other hand, the electioneering hypothesis is true, the maximum

and minimum lines should be relatively far , reflecting the notion that tally receipts reflect

| O political context rather than an expectation of recycling. The maximum should not lic near the
100 percent line as well.

The message of figure three is simple: not only do tally receipts vary with political
- circumstances, they show no signs of tracking allocation limits. In states with low allocation
- limits, candidates may tally nothing 2t all - or they may tally far more than the limit, reflecting

the possible variation in eleciion prospects and in candidates’ ability to raise funds. As
0 allocation limits increase, candidates are likely to tally something, but far less than the maximum

7 Agein, the min.predicted line i3 not & the thooretically reasonable position -- at zero
~ regardless of allocation limit -- bocause of an anomaly in the data. The problem is the empirical
' regularity that elections in large (high-population) states (i.e,, California, New York, etc.) tend
~ to amract national attention. Morecver, owing to this national anenticn and 0 the relative
partisan balance of these states, their elections almost aiways feature well-qualified,
™ attractive challengers. In contrast, small states with low allocaiion limits are more Yy t0 have
' low-salience races with challengers who do st attract much support or run a credible campaign.
The result is a nonzero minimum level of ing, a level which increases with tie allocation
limit -- the circumstances that would yield 2er0 tallying (the theoretic minimum) simply do not
arise in high-allocation limit states. Aswiblltdiswssionoftheminimumlevdofﬁoaﬂms,
this anomaly does not compromise the analysis, as the observed differences between minimum
mﬁmnhnummﬁummﬁdmwmkhbuwmﬂneuﬁomﬁngandmm
{ m::hua Morecver, absent the emapirical regularity discussed here, the minimum pt
y line would be expected to lic at zero.

* One might argue that this expectation might ot Lhoid for states with extremely high
allocation iimits (i.e., Califonia), but it shouid surely hold for states with low and medium
ceilings.

6



allocation that they could receive from their party. In shor, there is no evidence of recycling,
and much evidence of electioneering.

A similar pattern is evidenced in the analysis of 1994 taily data as shown in figure four.
In fact, the plots are viruaily identical. Again, tally receipts are not linear with aliocation
limits. Moreover, candidates are predicted to taily substaniially different amounts depending on
their political circumstances.

Conclusion

¥ ithin the limits of available data, the message is clear: the DSCC’s allocation of funds
collected through the taily program appears to reflect a political strategy, one directed at
preserving the party’s incumberts running for reelection and electing as many of the pany's
challengers to office. While there are certainly isolated pieces of evidence that are consistent
with the recycling hypothesis, once the results are considered within a multivariate framework,
the electioneering hypothesis emerges as the clearly best explanation of the DSCC's actions.




Appendix Cne:
Models, Variables, and Parameter Estiimates

To begin with, both the direct test of the role of political factors in allocation decisions
(Figures one and two) are derived from a statistical where DSCC allocations are assemed
to be & function of a candidate’s election prospects, the cost of campaigning in her state and the
amount 1allied to the DSCC by the candidate. By simultaneously assessing the imporance of
political factors and ially receipts in determining allocation decisions, this specification aliows
the critical test between the recycling and electioneering hypothesis described earlier.

The equation used to analyze DSCC allocations and the associated hypotheses takes on
the jollowing form:

Allocation = 8, + B,(Tally) + 8,(Tally*Chal) + B,(Target*Expend) + (h
B.({Targei*Expend*Incumb),
Where:

Allccation  The DSCC's allocation to candidate i ($1000).

Tally Candidate i’s tally receipts to the DSCC ($1000).

Target 1 if candidate was an incumnbent in danger of losing, or challcnger with
good chance of winning (This messure was constructed from data in
Congressionai Quarterly’'s October 1992 and 1994 Election Outlook
issues.)

Chal A dummy variable, 1 if candidate i is a chalienger, 0 otherwise.

Expend A measure of the cost of campaigning in candidate i's home state, as’
developed by Gronke (1993).

incumb A dummy variable, 1 if candidate i is an incumbent, 0 otherwise.

This ification reflects the earlier discussion. The parameters will be estimated separaiely
for 1992 and 1994, allowing for Lhe‘lgssmll.lty that the DSCC's allocation mmmighl have

varied between the two years. for parameters are as
clectioneering h is is trwe, §; should be significant and
allocations will pe made 1o targeted candidates, and to candidates
states. Si be positive and si A

: : B . i earls

3. If the

implying that a candidate’s tally has no i
lzter, iimitations on availzbie data raise
sigrificant, even if the clectioneering b

If, on the other hand, the recycling h
the allocation equstion thould be observed. begin with, 8, and 8,
and significant, reflecting the notion that tall milmmucyc'ledtolhe
10 raise them. Moreover, £, and g, should bz equal to zewo (nonsignificart), reflecting the
unimponrtance of poiiticai factors in determining allocation decisions.

Estimation of equation (1) is by the fact that the DSCC's allocations to
candidates are limited by a foderally- cep oa totz) allocations. wdm
varies state-by-state as a function of state population. As a result, the variable -

- DSZC's allocations to candidate i -- may be censored for some observations, meaning that the




DSCC might have wished to donate more money io candidate | but was limited by the aiiocation
cap in i's state. The technical term for this phenomena is cemsoring. Left urcormcied.
censoring would bias the analysis, although ihe direction of the bias is difficuit to predict without
careful study cf ihe dataset being analyzed. Happily, techniques exist to corvect for censoring,
This analysis uses the comrection discussed in Maddala (1983, 158-160).

Using the correction Tiven in Maddala and estimating the modei using maximum
likelihood techniques, the resulting parameter estimates are given in table one. In general, the
pattern of parameter estimates in table one supports the electioneering hypothesis: political
{actors aypur 1o play a significant role in determining DSCC allocations. Such a finding is
completely contrary to the recycling hypothiesis, and places its validity in doubt. However, table
one also shows the tally variables to be significant which, while not surprising, mandates the
additional analysis contzined in figure one of the main texi.” For more details, and for a more
definitive conc{usion about the electioneering and recycling hypotheses, see the main text

The corresponding equation for the analysis of tally receipts in figures three and four is
as follows:

8,(Receipts*Target*Incumb)
Where:

Candidate i's wally receipts to the DSCC ($1000).
The Federally-mandated allocation limit for i's state ($1000)
Candidaie i's campaign ing, less party contributions, taken from
Politics in America, 1992 and 1994 ($1000) »
Target 1 if candidaie was incumbent in danger of losing, or chalienger with good
chance of winning (This measure was constructed from daiz in
Congressional Quarterly's October 1992 and 1994 Election Outlook
issues. )
Incumb A dumamy variable, 1 if candidate i is an incumbent, 0 otherwise,

Thiseqmbndcunmaxhﬂ:hﬂncmwﬁngpmblunznmodfmthedbaﬁma;uﬁou.mdm
therefore be estimaied with ordinary least squares. And as in the case of the allocation

regression, the 1992 and 1994 datasets will be separately. Predictions for the variables
arc as follows. Iftheehc&ominxhipothuisisoorm. B, and £, should be positive and
igni ling hypothesis would predict that both vasiables would be
). recycling hypothesis predicts that 8, will be positive
. while the clectioneering hypothesis predicts it will aot be significant, subject to
the caveat noted easlier concerming data limitations.

* It should be noted that because of data limitations, the tally variables couid well be
mﬁmnydgniﬁmnt,uﬁownintablconc.miftbemcycﬁnfbhy is were false and
the electionezring Rypothesis true, This problem arises because of tl poted carlier: the
preporderance of competitive elections in large atates, wvolved with measuring a
candidare’s camprign and attractiveness, and the possible uee of wally receipts as a
signal of beth prospects and attractiveness.  For all of these reazoms, it would be ao w0
ﬁﬁm&uym'gcim‘vmmummnmny by
differences across candidates i the 3 of tlection - even if the electioneering hypoihesis
is 2 compiete explanation of the allocation process, and the recycling hypothesis completely false

$




Parameter estimates for equation (2) are given in table two, n, the signs and
significance of the pacameter estimates are consistent with the electioneering hiypothesis, aithough
the rameter associated with the limit variable (8,) is significant as the recycling hypothesis

icts."” ~ (Note, if particular, that safe incumbents tally at a higher level than rontargeted
chnllemrs but at a lov:;: rate cl?nm'p;red 1o ur;:;d amm.;sheoflll types&n'l't‘:is re:;lt is
comp 1o rec ¥ electioneering is.)
A more gﬂmwsm uycoﬂ‘emd ‘z.mhem W £oos

mhm%
fmwddhdm:pwﬁvo

Limits, even if the recycling hypothesis is
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Table One: Parameter Estimates for Allocation Regressions

1992 Election Cycle 1964 Election Cycle

Variable Parameter Sig. Level Paraineter Sig. Level

Constant 11.3 - 179
(22.9) Q1.8

$ Tallied 56 ; 92
(.16) (.10)

$ Tallied 42 : 63
(Chal. Dummy) (.19) (.17

Targeted 47 .01 .70
Candidate (.09) (.22)

Targeted 51 . -39
(inc. Dummy) (.20) (.30)

Inverse Mills -10.1 -59.4
Ratio
R’ 97 .95

N of Cases 33 4

Cell entries are parameter (sid. error).




Table Two: Parameter Estimates for Tally Regressions

1992 Election Cycle 1994 Electior. Cvcle

Vanable Parameter Sig. Lavel Parameter Sig. Level

Constart -87.5
(44.5)

Allocaiton Limit : .40
{.065)

Targeied Candidate” i 086
Expenditures (:01 3

Safe Incumbent® . 029
Expenditures (.016)

RZ
; .85
N of Cases 14

Cell entries are parainetar (std




Figwro 1
Prodinted Allsnativs #a Fussties of Aseunt
(1081 Tinoriea Cyele} -

Y | ST
‘e ) 20N Tabdh e
- -
p—
g




m
i
mn
:

-t

‘
‘H
=
— 4

[Pl 2] FTEe ] Iy 6 SUSERY US SNEENEY PRVPIg




79

9

\‘J

~

Figorw B
Prodivtsd Yolly ea Funetion of Alleaation Limp
(1962 Hesticn Cyesa)

¥ 4
S ST Seay—

Tally se Possauinge ol Maactec Lel
]

-
8
A

o B




E

5
Sy T

P

...\ i

| 2134508200 21




March 11, 1996

Ms. Melisza Maxfield

Democratic Senatorial Campaign Committes
430 South Capitol Street, S.E.

Washington, D.C. 20003

Dear Melissa:

Please tally the
contribution of §5,000 to the Democratic Senatorial Campaign
Commitiee to Senator Jim Exon.

The understands that the DSCC does not accept contributions
earmarked for a particular candidate and that this contribution will
not be treated as an earmarked contribution. We further undersiand
that contributions tallied for a particular candidate will be spent for
DSCC activities and programs as the Commiitiee determines within
its sole discretion.

Sincerely,




Apzil 33, 1996

Ms. Stephanie Cooper
Finance Director
Damocratic Senatorial Campaign Committee
430 South Capitol Strest, §.K.
lst Ploor
Washington, D.C. 20003
s W

Dear MHow=Baepar:

Please tally to the name of Senator Max Baucus $i600 of
my contribution to the DSCC.

S8incersaly,

V4




The Honorable Bob Kerrey

Democratic Senatcorial Campaign Cormittee
430 South Capitol Streest, SE

Washington, D.C. 20003

June 24, 1996

Dear Senator Kerrey,

On June 21, 1996 1 made a $19,000.00 contributicn to the D8CC. I
am writing to reguest that the DSCC tally my previous contribution
toward Represenative Bob Torricelll who is running for United
States Senate from the state of New Jersey. I understand that the
DSCC does not accept contributions esrmarked for a rticular
candidate. I further understand that contributions tallied for a
particular candidate will be spant for DSCC activities and programs
as the committee determines within its sols discretion.

Thank you for your cooparstion in tallying my previous
contribution.




September 12, 1996

DScC

Rita Lewis, Finance Director
430 South Capitol St. SE
wWashington, DC 20003

Dear Rita,

1 understand the SDCC "tally"” program which has been
explained to me 1n the following way:

Tally 1% not &n earmarking profram, and Lhe DSCC
does not anccept earmarked contributions. Contributiona
tallied for a purticvular candidete will be spent for
DSCC activities and programs as the Commitiltee determines
within 1ts sole discretion.

Please txn Iy my DSCC contribution of $20,0C0.00 to the
name of ~cn. Harbara Boxer.




Septernber 27, 1996

n
$a

Ms. Stephanie Cooper

Democratic Senatorial Campaign Comniittee
430 South Capitol Street, S.E.

Washington, DC 20003

o00led

Dear Stephanie,

In sccordance with your letter dated September 25, 1996, pleass iad encloged e check in
' the amount of $15,000.

Per vour letter, I will become & member of the Majority Trust Frogram from now untii
December 31, 1997.

Under separate cover, 1 am enclosing some tally shost requests which, of course, 1
understand are subject o the discretion of the Democratic Senatoriel Canspaign
Commitiee

Kindest regards,

oo
.'.

Enclosure: Check No. 1108

.~
®
Y

&
s



October 10, 1996 B2 et

-

IW&MWmMMMWDmh
the following way: i
Taﬂyisndm@aﬂdumndumm-um
carmarked contributions. Conéributions talhed for a particular candidede will

hwﬁbﬂmﬂmummm
within its sole discretion.

-

PhaunﬂymyDSOCmMimcfsm.Maswﬂswﬁﬁ
contribution for $10,000 to the name of Semstr Barbara Boxer.

Sincerely,
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Ocxober 11, 1996

DSCC

Rita Lewnis, Finance Direczer
430 S. Capirol 5¢., SE
Washingron, DC 20003

Dear Rita:

1 understand the DSCC “uily” program which has been explained 10 me in the
following way:

Tally is not an esrmacking program, and the DSCC does not acceps
earmarked comriburions. Coniributions tallied for & parvicular candidare
will be speat for DSCC sctivities and programs as the Conunirtee
determnines within s sole discretion.

Please rally my DSCC consribution of $10,000 o the naroe of Senszor Barbars Bexer.

Wizh kind regards,

4

[T

'
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Dear Candidate,

Govemor Roy Romer, Democratic Chair Michael Beatty sand I would like to
invite vou to an important DSCC event. January 12-15, 1996 1s the DSCC
Majority Trust weekend in Aspen. This is a weekend where we bring together
our $20.000 contributors from around the country. We will also be joined by
Senators Howell Heflin, Joe Biden, Frank Lautenberg, Tom Harkia and
Byron Dorgan, with many other special guests not yet confumed. Please
review the enclosed schedule for the weekend

This w2ekend is an imporant opportunity for you as well. As a special
incenuve for Coloradans, we are offering them this weekend for $5000. In
additon, our Friday night dinper of this weekend being hosted by Bob Udey.
Chairman of First Southwest Company, will be open to Colorade individuals
who donate $1000 w the DSCC. All the funds raised through these individuals
will be credited w the Colorado tally.

As you know, the DSCC is allowed to allocate $325,000 to the Colorado
Senarte race. The rooney that you raise now and throughout 1996 will cnable
us 10 fully fund Colorado and our other competitive Senate races arcund the
country. |am asking each Colorado Senat candidste to commit to raising
$10.000 rwoward this weekend. These funds are crucial if the DSCC is 20 reach
its goal of fully funding our Democratc nominees. I have enclosed tally
information for you and your donors.

I look forward w seeing you 1n January. If you have any questions, please feel
free to call me at 202-224-2447. If I am not there, please speak to Liz Silva of
the DSCC suff.

Sincerely,
Bob Kermrey

Enclosure
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BEFORE THE FEDERAL ELECTION COMMISSW 13 4 1c £ ‘57
L

In the Matter of )
) MUR 3620, Conciliation
Democratic Senaiorial Campaign ) Agreement Inquiry
Committee and Paul Johnson, ss ) MUR 44%)
Treasurer, et. al. ) MUR 4502

SENSITIVE

GENERAL COUNSEL’S REPORT
BACKGROUND
On September 27, 1996, the National Republican Senatorial Committee
(“NRSC") filed an Emergency Motion for Civil Enforcement of the Conciliation
Agreement, alleging that the Democratic Senztorial Campaign Commiitee (“DSCC™) has
knowingly and willfully violated the remedial provisions of the conciliation agreement in
MUR 3620. At its October 1, 1996, Executive Session, the Federal Election Commission
(“Commission”) decidad to forward the NRSC's motion to the DSTC and 1o wait for 2
response from the DSCC before determining how to proceed in this matter. The
Commission received the DSCC’s Memorandum in Opposition to the National
Republican Senatonal Committee’s Moticn for Civii Enforcement on October 17, 1996.
Because there was insufficient information: to verify whether the DSCC had fully
complied with the conciliation agreement, the Commission, on Gcetober 29, 1996, npened
an inquiry in MUR 3620 and approved a Subpeena for the Production Documenis and
Answers to Interrogatories to the DSCC. The DSCC responded to the subpoena and
order on December 13, 1996. Attachment 1. The DSCC also responded to foilow-up

questions on January 24, 1997. Arachment 2.



At issue in MUR 35620 was whether certain contributions made to the DSCC and

tallied to the DSCC accounts of various Democratic Senate candidates during the 1991-

92 and 1993-94 election cycles were actually carmarked to those candidates. On August

15, 1995, the Commission accepted a signed conciliation agreement from the Democratic
Senatorial Campaign Committee and Donald J. Foley, &5 treasurer, and took no further
action against the candidates. Besides requiring the payment of a $75,000 civil penalty,
which the DSCC paid, the conciliation agreement required the following remedial action,
which was to occur within 30 days after the agreement became effective:

a. For contributions to the DSCC that appear to be earmarked, the
DSCC will refund the contributions or forward the contributions to the designated
candidate, in accordance with 2 U.S.C. § 441a(a)8) and
11 C.F.R. §§ 102.8, 110.6(bX2)ii1), and 110.6(c)1).

b. On an on-going basis, the DSCC will provide additional education
and training to DSCC staff and participants in the tally program, including the
staff of Democratic senate candidates, which wili emphasize that: (1) DSCC does
not accept contributions earmarked for a particular candidate; (2) tallied
contributions will be spent for DSCC activities and programs as the Commitiee
determines within its sole discretion; and (3) contributors must be advised of (1)
and (2) above when the DSCC 2nd tally program participants solicit tailied
coatributions.

8 The DSCC will utilize standard language in its solicitations
pertaining to the tally program and, as part of its education and training, will
instruct its tally participants to include this language in solicitations distributed
by such candidates, their committees and their agents. This language will
provide, in substance, that the DSCC does not accept contributions earmarked for
a particular candidate and that tallied contributions will be used as the DSCC
determines in its sole discretion. At a minimum, the language will state that:
“The DSCC does not accept contributions earmarked for a particular candidate.
Contributions tallied for a particular candidate will be spent for DSCC activities
and programs as the Committee determines within its sole discretion.”

d. The DSCC will implement reasonable procedures to review DSCC
and Democratic Senate candidate fundraising solicitations pertaining to the tally
program to ensure that the solicitations cannot be reasonably read to solicit




earmarked contributions, in sccordance with the requirements of Secticn
Vi{2)(b)(c) of this agreement.

Conciliation Agreement at Section VI, Paragraph 2.

After filing its Emergency Motion regarding the conciliation agreement in MUR
3620 on October 1, 1996, the NRSC filed a complaint on similar grounds, designated as
MUR 4490, which named the DSCC, most Democratic Senate candidates running for
election in 1996, and certain unnamed contributors. The basis of the compiaint was that
these respondents had violated the conciliation agreement, as well as the carmarking and
excessive contribution provisions of the Federal Election Campaign Act of 1971, as
amended, (“Act” or “FECA”) through the 1596 operation and participation in the
DSCC s tally program. On October 8, 1996, the NRSC filed an additional complaint,
MUR 4502. on the same basis which added an additional Democratic Senate candidate
as a respondent. All of these respondents were notified of the complaint, and most
responded. The main response of the DSCC and a Motion to Dismiss was received on
November 29, 1996, and it was similar in content to the DSCC’s response to the
emergency motion.

For the reasons given below, this Office recommends thai the Commission close

the inquiry into the conciliation agreement in MUR 3620 and close the files in MUR

4490 and MUR 4502.

1. ANALYSIS — MUR 3620, CONCILIATION AGREEMENT INQUIRY

The response to the interrogatories sent in the MUR 3620 conciliation agreement
inqguiry is consistent with the DSCC’s response to the NRSC’s Emergency Motion,

except that the answers are swom under the penalty of perjury. The DSCC contends that




it fully complied with the four remedial provisions required by the August of 1995

conciliation agreement, and it did so in a timely manner. After examining the response, it

appears that the DSCC did substantially implement the four requirements of the

congciliation agreement. However, because there are a few outstanding concerns

suggesting that the DSCC needs to make additional efforts to ensure total compliance

with the spirit as well as the letter of the agreement, this Office recommends sending a

cautionary letter notifying the DSCC that it should amend its procedures to strengthen its

compliance

A. Treatment of Earmarked Contribuvions.

As required by the conciliation agreement, the DSCC must refund to contributors

contributions that appear to be earmarked or forward them to the designaied candidate

pursuant to the requirements of the FECA, and the DSCC appears to have implemented

this requirement. Conciliation Agreement at Section V1, Paragraph 2(a). As discussed in

the DSCC’s response to the Emergency Motion and reitezated in its answers to the

interrogatories, the DSCC has adopted a policy that if a contribution appears to bear any

indicia of earmarking it will be returned to the contributor. Attachment | at 3-4. These

indicia include such items as memoc line notes bearing the name of a candidate, and the

phrases “tally o ____ " or “for " According to the DSCC, its only exception to this

policy is if the contribution is accompanied by a letter or response card indicating that the

contributor understands the tally program.

This policy was explained to DSCC staff and the staff of candidates orally and in

memoranda. [d at4, 15 and 17. In addition, particular checks were reviewed by DSCC




counsel to determine whether they complied with the requirements of the conciliation
agreement. This refund policy for earmarked contributions demonstrates that the DSCC
complied with the remedial earmarking provision of the conciliation agreement.
Conciliation Agreement Section V1, Paragraph 2(a).

B. Education and Training

Pursuant to Section VI, Paragraph 2(b) of the conciliation agreement, the DSCC
was obligated to provide additional education and training to DSCC staff and tally
participants about the new requirements of the tally program, and the DSCC appears to
have implemented this requirement. According to the DSCC, training to implement the
remedial provisions was conducted primarily by its outside lawyers Robert F. Bauer and
Mark E. Elias. Training included in-person group seminars, pre-scheduled conference
calls, and individual consultations with DSCC staff, candidates, Senate carpaign staff,
and fundraisers to answer questions and to provide instructions on the tally program and

the conciliation agreement. Id, at 5. Memoranda distributed to DSCC staff and candidate

staff after April of 1996 instructed participants on the requirements of the tally program

with regard to earmarking and twice stated that “the DSCC does not accept earmarked
contributions and that tallied contributions are spent for DSCC activities and programs as
the Commiiitee determines within its sole discretion.” ]d, at 15-18. Although all
Democratic Senate campaigns received the memceranda, the DSCC cannot state that all
campaigns received training and education beyond the memoranda.

1d, at 6-7.

Unlike in prior tally cycles, tally participants were informed that:




the tally program does not incinde earmarking and that the DSCC does not
accept earmarked contributions. They were also told that checks that bore
an indicia of earmarking would be returned. They were also instructed
that campaigus and fundraisers should take steps to ensure that the
contributors understood the tally program. The DSCC also instructed its
fundraising staff that it had 1o include the agreed upon disclaimer language
in all tally solicitations, and campaigns were strongly encouraged to do the
same. Finally, the education and training advised that candidates should,
when possible, have the DSCC review tally fundraising solicitations to
ensure compliance with the MUR 3620 conciliation agreement.

Id, at 8.

According to the DSCC response, required education and training about the tally
program began in Scpiember of 1995 and continues in the present. Because the
memoranda contzining tally instructions were printed on April 29, 1996, this Office
requested supplemental information on education and training that occurred in 1995,
Counsel noted that it was hard to reconstruct st this point exactly what training had taken
place in 1995 to impiement the concilistion agreement, and that the tally fundraising
program is not very active ir odd-numbered years. Nonetheless, according to the DSCC,
its counse! met with the DSCC’s Executive Director in August of 1995 to educate him
about the requiremnents of the conciliation agreement andi implementation of those

requiremients.  From August through December of 1995, counsel began briefing DSCC

staff and candidates on the changes in the tally program. In September of 1995, counsel

met with DSCC senior stafl to formulate new policies and procedures to operate the tally
program and began educating DSCC administrative and fundraising personnel about the
tally program revisions. By October of 1995, DSCC documents describing the tally

program had been revised to include the new disclaimer language. in November of 1995,
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counsel held & formal in-person training session for the entire DSCC fundraising staff’
about the new tally program requiremenis. Attachment 2.

Based on this information, il appears that the DSCC did conduct education and
training with the DSCC and candidates on the requirements of the conciliation agreement.
Although a major portion of the training consisted of the distribution of the April 29,
1996 memoranda, counsel for the DSCC also held seminars and individual consultations
to discuss the requirements, This education and training appears sufficient (o satisfy the
requirement of the conciliation agreement. Nonetheless, based on the information
provided by the NRSC in its Emergency Motion, it appears that although campaign and
finance staff for Democratic candidates were aware of the requirements imposed by the
conciliation agreement, some of the candidates themselves made statements suggesting
that they believed tallied contributions would directly help them. Sge discussion of
statements made by Candidates Durbin and Morales, General Counsei's Report (October
24, 1996) at 6 and 7.' As discussed below, while this Office believes that the education
and training generally were adequate and did not violate the letter of the conciliation
agreement, the DSCC needs to improve them and make a greater effort to directly explain

the requirements of the tally program and the conciliation agreement to the candidates.

For exampie, according to an Associated Press article, Congressman Durban
reportedly stated: “The only way the Democratic Senatoria! Campaign Committee
money goes to me is if I raise the money and it is tallied 1o me.” When asked about his
campaign finances, Mr. Morales allegedly said in a campaign interview submitted by the
NRSC: “I think we have about & little over $290, aimost $300,000. And then there’s
some tally money of about $150.000. Tally money that, you know, peopie have tallied in
my name io the DSCC.”




C. Disclzimer Lauguage

In the conciliation agreement, the DSCC agreed to utilize standard disclaimer
language in its own solicitations pertaining to the tally program and to “instruct” tally
participants to include the language in solicitations distributed by candidates, their
committees, and their agents. Conciliation Agreement Section VI, Paragraph 2(c). The
DSCC appears to have substantially implemented this requirement. In its response to the
interrogatories, the DSCC states that it has “encouraged™ candidates to include the
disclaimer language in their solicitations, and the April 2%, 1996 memoranda to 1996
Democratic Senate Candidates states that: “All written tally solicitations should include
the following language: [The Disclaimer]. This language should be included as its own
paragraph or a part of another and should be included in its entirety.” Id, at 10 and 18
{emphasis in original).

It is clear that the DSCC uiiiized the agreed upon disclaimer language in
solicitations distributed directly by the DSCC. This Office has reviewed a number of
DSCC solicitations inciuded in the NRSC’s Emergency Motion, the DSCC’s response to
that motions, and the DSCC’s answers to interrogatories, and all of these solicitations
have included the agreed upon interrogatory language. Based on the inemoranda and the
responses to the interrogatories, the DSCC did stress to its candidates that they were to

use the disclaimer language, and there is no indication that those candidates failed to use

ihe disclaimer in solicitations, following distribution of the memoranda in April of 1996.

' As discussed in the previous Generai Counsel’s Report, Senaior Levin's
solicitations to the Chrysler Corporation Nonpartisan PAC (dated October 9, 1995) and to
the National Structured Settlements PAC (dated December 29, 1995) failed to include the
disclaimer. Nonetheless, these solicitations were distributed prior to the memoranda and




However, in response to the interrogatories, the DSCC informed the Commission that it
only “encouraged” its candidates to include the disclaimer iangusge, and encouragement

is far less emphasis than the instruction required by the conciliation agreement.

Accordingly, as discussed in this Office’s recommendation to send a cautionary letter to
the DSCC, the DSCC needs to do more than encourage candidates to use disclaimer

language.

D. Review Procedures

Pursuant to Section V] FParagraph 2(d) of the conciliation agreement, the DSCC
was obligated to implement reasonable procedures to review DSCC and Democratic
Senate candidate fundraising solicitations pertaining to the tally program to ensure that

the solicitations cannot be reasonably read to solicit earmarked contributions. Beased cn
information received from the DSCC, the DSCC needs to do more to implement

reasonable procedures to review tally solicitatons produced by the candidates.

According io the response, the DSCC communicated this “procedure” to DSCC staff and
Democratic Senate candidates through fermal training, written memeranda, and informal

telephone consultation. The DSCC notes that it educated its staff and obviously reviewed

9 /7 0 4 9

its own solicitations, because ali contain the required disclaimer.
The DSCC’s memerandum to its fundraising staff states that “The DSCC should
review candidate tally fundraising solicitations, when possibic. to make sure they comply

with the requirements set forth above.” ]d. at 16 (emphasis added). The memorandum so

relatively soon after the effective date of the concilistion agreement. While the DSCC
itself is specifically required to include the disclaimer language in its own solicitations, it
is only obiigaied to “instruct” candidates to include the specific ianguage.
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1956 Democratic Senate Candidates states that “Candicates are encouraged, when

possible, to have the DSCC review tally fundraising solicitations.” [d, at 18 (emphasis

added). The language in the April 29, 1996 memoranda that the DSCC “should review

candidate tally sclicitations, when possibie” is weak, and candidaies have no positive or
negative incentive to have their tally solicitations reviewed by the DSCC.

When asked to provide copies of all tally solicitations reviewed by the DSCC as
part of these procedures, the DSCC responded: “The DSCC does not routinely maintain
non-DSCC tally solicitations. Ali solicitations as well as those in the possession of the
DSCC from candidate campaigns are attached.” 1d. 2t 12. The DSCC further states that
it “is upaware of how many, if any, solicitations pertaining to the tally program since
September 1, 1995 were not reviewed by the DSCC.” Id. at 12. Nonetheless, the only
cendidate solicitation included with the response to the interrogatories which appears to
have been reviewed and edited by the DSCC was for an October 12, 1996 Durbin
campaign fundraiser. This was edited and changed substantially by the DSCC on
October 9, 1996, afier the DSCC received notification of the emergency motion on
Ociober 2, 1956. 1d. at 41-44. The DSCC’s use of the October, 1996, Durbin material as
its only exampie of compliance with the review requirement raises the possibility that no
other tally solicitations produced by Democratic Senate candidates were reviewed before
the filing of the motion.

E. Conclusion

Based on the information included in the responses, it appears that the DSCC has,

in most respects, adhered to the technical terms of the conciliation agreement. However,




the evidence aiso shows that the DSCC needs to strengthen certain of its efforis in order

to ensure that the steps the DSCC has taken achieve the intended purpose of the

requirements in the agreement. Since it appears that there has been general compliance

with the conciliztion agreement, however, this Office recommends that the Commission
take no further action at this time and terminate its inquiry into this matter. This Office
also recommends that the Commission send a cautionary letter advising the DSCC of
aress in which the organization needs to make further efforts to comply with the letter
and spirit of the conciliation agreement

The proposed letter to the DSCC states in part that the Commission will tak= no
further action in this matter at this time, but it advises the DSCC to tske steps to ensure
that its operation of the tally program is modified 1o improve its efforts in three areas
First, it appears thai some of the 1996 Democratic Senate candidates, as opposed to
campaign staff, remain unaware of certain of the remedial provisions of the 1995
conciliation agreement and are still not describing the tally program accurately, cailing
into question the effectiveness of some of the DSCC’s educational efforts. Second. the
DSCC needs to “instruct™ Democratic Senate Candidates to include the disclaimer in
their solicitations, as opposed to merely “encourage™ them. Finally, the DSCC should
use stronger language with candidates to implement review procedure, because
candidates currently are only “encouraged, when possible to have the DSCC review tally
fundraising solicitations.” Attachment 3.

A second letter advises informs the NRSC that the Commission has admonished

the DSCC and will take nc further action in this matter at this time. Attachment 4.
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Accordingly, this Office recommends that the Commission take no further action in the
conciliation agreement inquiry in MUR 3620, approve the attached letiers, close the
conciliation agreemeni inquiry in MUR 3620, and close the file.
m. ANALYSIS in MUR 4490 AND MUR 4502

In MUR 4490 and MUR 4502, the NRSC filed complaints alleging that the
DSCC, most Democratic Senate candidates during the 1996 election cycle, and various
unnamed contributors had violated and were continuing to violate the 1995 conciliation
agreement in MUR 3620, as well as the FECA's earmarking and excessive centribution
provisions. In short, the NRSC alleges that many contributors who had “maxed” out in
direct contributions to Democratic Senate candidates violated the excessive contribution
prohibition by earmarking additional contributions to those candidates through the tally
program. Demeccratic Senate candidates allegedly solicited earmarked contributions,
failed to correctly report as earmarked comtributions 44 [a(d) coordinated party funds

derived from tallied contributions, and accepted excessive contributions from those

contributors who had already maxed out to their campaigns. The DSCC is alleged to

have solicited earmarked contributions and failed to repert the receipt of earmarked
contributions or forward them to the appropriate candidate.

The conclusion reached abovz regarding the inquiry in MUR 3620 has a
derivative impact on the complaints filed in MUR 4490 and MUR 4502. The NRSC
alleged that ail of the new respondents named in those comiplaints had violated the
conciliation agreement in MUR 3620. Because the DSCC was the only respondent who

signed that agreement and the agreement does not require any remedial action from the
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Democratic Senate candidates or potentiai contributors, neither the candidates nor the
contributors could have violated the conciliation agreemuent. As described above, this
Office concluded that the DSCC did generally comply with the conciliation agreement.

The resuits of the inquiry into the conciliation agreement in MUR 3620 have
another impact on the complaints in MUR 4420 and MUR 4502. Based on swom
statements provided by the DSCC during the inquiry and the absence of any information
to the contrary, this Office concluded that there is no evidence that the DSCC did not
appropriately treat carmarked contributions received in the 1996 cycle by returning such
contributions to the contributors. The allegation of earmarked contributions at issue in
the MUR 3620 inguiry pertained to the identical contributions received in MUR 4490 and
MUR 4502. Having concluded that there is no evidence that the DSCC did not

appropriately treat earmarked contributions by returning them (and thus the DSCC was

not required to follow the regulations at 11 C F.R. § 110.6), this Office concludes there is

no evidence that the DSCC accepted earmarked tallied contnibutions or pass earmarked
contributions on to the Democratic Senate candidates in the forma of coordinated party
expenditures. Based on this conclusion, there is no evidence that the Democratic Senate
candidates received earmarked contributions that they failed to report.

Because the NRSC also alleged that the contributors made and the candidates
accepted excessive contributions through contributions to the DSCC tally program, an
analysis of 11 C.F.R. § 110.1(h) is pertinent to this issue. That provision states that a
person may contribute to a candidate or his or her authorized commuttee, with respect to a

particular election, and also contribute 1o a political committee which has supported, or




anticipates supporting the same candidate in the same election, if three requirements are
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met. First, the political committee is not the candidate’s principal campaign committee or
other authorized political cornmittee or a single candidate commitiee. Second, the
contributor does not give with the knowledge that a substantial portion will be
contiibuied to, or expended on behalf of, that candidate for the same election; and third,
the contributor does not retain centrol over the funds. 11 C.FR. § 110.1(h).
This provision means that a contributor can max out to a Democratic Senate
candidate, and give to the DSCC through the DSCC’s tally programs (a political
commitiee which is not the candidate’s principal campaign committee or other authorized
political commitiee or a single candidate committee), as long as ihe contributor does not
have knowledge that a substantial portion of the contribution will be expended on behalf
of the candidate. Because the amount of funds tallied for a Democratic Senate candidate
is cnly one of the factors used by the DSCC in making 1ts allocation determinations, the
contributor cannot have the knowledge that a substantial portion of the contribution will
be expended on behalf of the candidate. There has never been any allegation that any
contributor has retained contrel over tallied contributions, so the provisions of
11 C.F.R. § 110.1(h) are, met and the contribution is not considered an excessive
contribution made by the contributor and accepted by the Democratic Senate candidate or
the DSCC.
MUR 4490 and MUR 4502 remain in the Central Enforcement Docket and have
not been activated. The Commission receatly expended significant resources in

analyzing the DSCC’s and various Democratic Senate candidates’ tally activities during
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the 1992 and 1994 election cycles in MUR 3620, concluding with the conciliation signed

in August of 1995, This Office subsequently has investigated the 1996 Tally Program in

connection with the inquiry into compliance with the concilistion agreement in MUR

3620.

Based on the information contained in this report, this Office believes that the

Commission should exercise its prosecutorial discretion and not expend additional

resources on these matters. This Office would notify the NRSC and all of the

respondents of the Coramission’s actions through standard letters. Attachments S and 6.

Accordingly, this Office recommends that the Commission take no action in MUR 4490
and MUR 4502, approve the attached letters, and close the files.
i IV. RECOMMENDATIONS

1. Take no further action in the conciliation agreement inquiry in MUR. 3620.

Approve the attached letters in the conciliation agreement inquiry in MUR 3620.

Clese the conciliation agreement inquiry in MUR 3620 and close the file.

Take no action in MUR 4490 and MUR 4502,

/

5. Approve the attached ietters in MUR 4490 and MUR 4502,

6. Ciose the files in MUR 4460 and MUR 4502.

_awrence M. Noble
General Counsel

Date

?/ / ?:g/f 7



Attachmenis:

. DSCC Response to Interrogatories

. DSCC Supplemental Response

. MUR 3620 Letier to the DSCC

. MUR 3620 Letter to the NRSC

. MUR 4490 and MUR 4502 Letter to the NRSC
MUR 4490 and MUR 4502 Letter to Respondents

Attomey assigned: Stephan O. Kline




LAWRENCE M. NCBLE
GENERAL COUNSEL

FROM: MARJORIE W. EMMONS/BONNIE ROSS @
COMMISSION SECRETARY

DATE: MARCH 18, 1997

SUBJECT: MURs 3620, 4490, and 4502 - General Counsel's Report

The above-captioned document was circulated to the Commission

on Friday, March 14, 1997

Objection(s) have been received from the Commissioner(s) as

indicated by the name(s) checked below:

Commissioner Aikens
Commissioner Elliott
Commissioner McDonald
Commissioner McGarry

Com.missioner Thomas XXX

This matier will be placed on the meeting agenda for
Tusaday. March 25, 1997

Please notify us who will represent your Division before the Commission on this
mafter.




SEFORE THE PEDERAL ELECTION CONMISEION

In the Matter of )

) NUR 3620 Conuilictiea
Democratio Senatarial Campaigs) Agresment Inquiry
Cozmmittee and Paul Johnson, as) NUR 4480

Treasurer, gt al. ) HUR 4502

CRRTIFICATION

I, Marjorie W. Emmons, recording secretary for the

FPederal Electicn Commission exscutive session on March 25,

1897, do heveby cartify that the Commiseion decided by a

vote of 4-1 to teke the following actions with respect te

the above-capticned matters:

Taks no furcher action in the conciliation
agreaxent inquiry in MUR 3€20.

Approve the lettexs in the conciliation
agrsament inquiry in HUR 3620 as recommendod
in the Goneral Counsel's March 13, 1997 zepozt.

Close the conciliation agreement inquirxy in
NUR 3620 and close the file.

Take no action in MOR 4490 and NUR 4502.

Approve the letters in MUR 4450 and MUR 4502
ar recommanded in the General Counsel's
March 13, 193%7 report.

{cortinuad)




Fedsral Elesticn Coummiavion

Ceortification: MURE 31€20, 4490,
and 45023

Narch 35, 12%7

6. Close the files in MUR 4490 and MUR 45032.

Commissioners Aikana, McDonald, KcGarry, and Thomas

voted affirmatively for the decision. Commissioner

Elliott disseantsd.

Attent)

Sectetary of ths Commission




FEDERAL FLECTION COMMISSION

WASHINGTON, 5 C 20461

April 10, 1997

CERTIFIED MAIL

o Benjamin L. Ginsberg, Esquire
W PATTON BCGGS, LL.P
2550 M Street, N W
Washington, D.C. 20037-1350

RE: MURs 4490 and 4502

Dear Mr Ginsberg:

Om October | and October 8, 1996, the Federal Flection Cominission received
compiaints from your chient, John Heubusch, Executive Director of the National

o Republicen Senatonal Commustee, alleging certain violations of the Federal Eiection

Campaign Act of 1971, as amended, (“Act”)

After considenng the circumstances of this matier, the Commission kas
determined to exercise its proseculonal discretion and fo take no action against ihe

respondents. According, the Commissien closed its files in these matters on March 25,
1997 This matter will become part of the public record within 30 days.

The Act allows a compiainant 1o seek judiciai review of the Commission’s
3 chsmissal of this action. See 2 US.C. § 437g(a)8)

Sincerely,

1 F. Andrew Turley
2 Supervisory Att

Central Enforcernent Docket

Enclosure

Celebuating the Commmission’s 20th Anniversary

YESTERDAY, TODAY ANO TOMORROW
DEOICATED TO KEEPING THE PUBLIC INFORMED



FEDERAL ELECTION COMMISSION

WASHINGTON. D.C. 20463

April 10, 1997

Robert . Bauer, Esqunre
Maic E. Elias, Esquire
PERKINS COIE

607 14th Street, N'W
Washington, D.C. 20005

RE

MUR 4502

Democratic Senatorial Campaign Commiitee; Paul Johnson, as treasurer;
Docking for US. Senate, William R. Docking, as treasurer, and il Ann
Sadowsky Docking,

Dear Messrs. Bauer and Ehas

On October 10, 1996, the Federal Election Commissior notified your clients of a
complaint alleging certa:n violations of the Federal Election Campaign Act of 1971, as
amended. A copy of the complaint was enclosed with that notification.

After considenng the circumstances of this matter, the Commission has
> determined to exercised its prosecutonial discretion and fo take no action against your
chents. Accordingly, the Commission closed its file on this matter on March 25, 1997.

The confidentiality provisions of 2 1) S.C. § 437g(a)(12) no longer apply and this
matter is now public. In addinon, although the complete file must be placed on the
public record within 30 days, this could occur at any time foilowing certification of the
o X Commuission’s vote. If you wish to submit any factual or legal matenals to appear on the
public record, please do so as soon as possible. While the fiie may be placed on the
public record prior to receipt of your additional materials, any permissible submissions
will be added to the public record when received.

Celebvatmy the Commasson’s 20th Anniversary

YESTERDIAY, TODAY AND TOMORROW
CEDICATED TG KELPING THE PUBLIC INFORMED




if you have any questions, please contact Alva E. Sinith at (202) 219-3400.

Sincerely,

Supervisopf Attormney
Central Enforcement Docket

Enclosure
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