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PEROT '6,. INC.
7616 LBJ Freeway, Suite 727

Dallas, Texas 752531

September 20, 1996

Office of General Counsel
Federal Election Commission C

999 E Street, NW
Washington, D.C. 2043 A

Re: FECA Complaint

Gentlemen:

In connection with our complaint filed with your office this monnenclosed please
find a revised originally executed and notarized complint cretn h yorpia ~r
noted in the corrected and marked copy of the complaint faxed to you this mrig

Very truy yours

3. MKwh Pba

JMP.-M
Enclosures

'Irol , I'. 'Y



PEROT '6,. INC.
7616 LWJ Freeway, Suite 727

Dallas, Texas 75251

September 19, 1996

Office of General Counsel
Federal Election Commission
999 E. Street. N.W.
Washington. D.C. 20463

Re: LEA Cmlin

I . This Complaint is filed against the Commission on Presidential Debates ("CPD,")
by PEROT ' 96. INC.- ("Perot '96"') which is the authorized general election campaign committee
of presidential candidate Ross Perot. The address of the Perot '96 is 7616 LBJ Freeway, Suite
727, Dallas. Texas 75251.

2. CPD is a not for profit corporation organized under the laws of the District of
Columbia. It has been recognized by the Internal Revenue Service for exemption from taxation
under Internal Revenue Code (the "Code"') § 501(c)X3). The address of CPD is 601 Thirteenth
Street, N.W.. Suite 3 10 South, Washington. D.C. 20005. CPD is chaired by the former chairmen
of the Democratic and Republican National Committees; its membership is divided equally
among representatives of the Democratic and Republican parties.

3. Ross Perot is on the ballot as a candidate for president in the 50 stme and the
District of Columbia for the general election to be held on November 5, 1996. His cupinhas
qualified for approximately $29 million in funding from the Prsi letial Election Capag

Fund as the candidate of the Reform Parties, based upon his polling aprxmly 19% of the
popular vote in the 1992 presidential eleiction

4. The CPD staged debates betee cuad-dates for paeident isk 1938 .. 1992. lb
CPD is implmetng p1..s to stage debates &wng the 1996 uaml ulsim -c

5. Although the debates have not yet been held the CPI) has epne usita
funds from its corporate treasury and has devoted substantial in-kid corporat zmwceS in
preparation for the debates.

6. Based on informtion and beliet the CPD contenids that t--eKami a*
exempt from the prohilbition on coqpivr~ no tibutimn to Sinera M u . u
2 U.S.C. § 441b by virtue of the Fedal Electio Conuidos's I O0

ooagwtisn candidatedebatesIlC.FJL. 9110.13 mal 14.4 (the ft t- Rigdm")

7. CPD operates in violation of the Debates Reuainat 11 CFM5t .U )W"
which provides:
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staging organization(s) must use pre-established objective criteria to determine
which candidates may participate in a debate. For federal election debates.
staging organization(s) shall not use nomination by a partcular political part as
the sole objective criterion to determine whether to include a candidate in a
debate. (emphasis supplied)

8. CPD has invited two candidates to debate based solely on the criterion that each is
the nominee of a particular party. It has excluded Ross Perot through the purported application
of subjective criteria applied only to candidates of' parties other than the Democratic or
Republican parties. Application of the subjective criteria is made by CPD members who are
without exception members of the Democratic and Republican parties. and whose membership in
the CPD is balanced evenly between Democratic and Republican representatives. CPD does not
qualify for the exemption set forth in the Debates Regulation. and it has made and will make
illegal corporate contributions on behalf of federal candidates invited to debate in violation of
2 U. S.C. § 441 b.

9. CPD is also in violation of I I C.F.R. § I110. 13(a), which stipulates that the
sponsors must be organizations -which do not endorse, support or oppose political candidates or
ggIitical ariics ... " (emphasis supplied), and of 21 U.S.C. § 433. in that it has failed to register as
a political committee. The CPD is an affiliated committee of the Democratic National
Committee and the Republican National Committee. It is a bipartisan political organization that
expends money and resources to assist in the election of either the nominee of the Democratic
Party or of the Republican Party. Expenditures by the CPD amount to illegal inkid
contributions to the Clinton campaign and the Dole campaign. as expenditures coordinated with
those campaigns.

CPD ORIGINS

10. In 1985, the respective chairmen of the Democratic and Republican National
Committees executed an agreement stating that the major parties would work together to ypoine
presidential debates, and replace the debates sponsored by the League of Women Vos wij

N ~nationally televised joint aprncsconducted between the reidentilmd vice . 'I--iii
noinesof the Mw mjrplitical ourt=e2 (ep asispplied) M ma -MMMo

Agreement on Prsienia Candidate Joint Appearances, November 26, 1985 (copy atlmd* as
Exhibit A).

11. Fifteen months later, the major parties issued a joint ps release, as vll as
parallel separate press releases, announcing the incorporation of the CPD. The release dsclmd
that the CPD was a "bi-partisan" organization and that it was "formed to ii;11 a joW
sponsorship of general election ... debates ... by the national Reulia and ~
Committees betwee thIr resectVe nominee." (emphasis sple) News 2 do
Democratic and Republican National Committees, Febnzary 18, 1917 (cop awb a
Exhibit B).

12. From its inception the CPD has been co-chaired by Frank J. FahenkpCkos -
the former chairman of the Republican National Comtte aid Pai 0. W6, - i
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former chairman of the Democratic National Committee. All communications of the CPI)
carefully note Messers. Fahrenkopf's and Kirk's status as party chairmen.

"HOODWINKING THE AMERICAN PEOPLE"

13. In July 1987, the CPD formed an advisory committee to formulate criteria for
selecting candidates other than those of the Democratic and Republican parties. The committee
recommended that the CPD invite only those other candidates who had a "realistic chance"' of
winning the election. The committee's report stated that "'the [Theodore) Roosevelt example [in
19121 stands alone in the 20th century"' as a third party candidate who would satisfy this
criterion. Theodore Roosevelt had previously been elected President of the United States as the
candidate of the Republican Party. Such lesser lights as Henry Wallace, George Wallace or John
Anderson would be excluded from debates under this standard.

14. In 1988, a compromise was reached between the League of Women Voters and
the CPD, providing that debate sponsorship would alternate between them. The League of
Women Voters withdrew, however, when it was presented by the Bush and Dukakis campaigns
with a script for every detail of the staging of the debates, ranging from selection of questioners
to the color of the timer lights on the podiums. The League of Women Voters explained its
withdrawal by stating that to hold itself out as an independent sponsor of such a production
would make it "an accessory to the hoodwinking of the American public." Sm League of
Women Voters, Presidential Debates 1988, News Release, October 3, 1988 (copy attached as
Exhibit C).

15. After the League's withdrawal, CPD became the sole sponsor of the 1988 debates.
It followed the exact specifications of the Bush and Dukakis capinwhich the League of
Women Voters had refused to do. CPD functions as a partisan, though bi-partisan politcal
committee; as a production company for in-kind contributions to the major parties. These
contributions are subsidized by the United States Treasury through tax deutbecontribtos
by large business corporations, foundations and other parties who eftr am barredi fra
contributing at al] to federal cnidats or who are subjec to orbni" 7slas hm
ccotrbutions mad to the CPD, and by the CPD to the d~gRim- anmd UWhc~
volat Wbbitions aintmajrity candidates, acetno Iotku hi. sr Iow a h

16. In 199, Ross Perot was invited to patiipate in debates by the Bush amd ClinMo
campaigns pursuant to an arentwhich offered Ross Perot, and the CPD, the opotnty to
participate on a "take it or leave it" basis.

17. The CPD's third party and idpnetslcion crtrahih 1mw ban
publicly described bythe Co-C~hairmaen of the CPD as "vittrily Wedial to trSm wed is 19
we perceived by the maor party candidats as posing a paulbi. obsh lo thei MM.t
igi P F- F 9 To keep third party cauffidetes out of debates t CD had ea c w d muh a is
standard that it could be found that Perot would not qua*-fy Becauc the critaria so
subjective, there was no predictability for anyone. As counsel to the Bush cnpi



[Wle were not able to predict with any confidence the result of
applying [the CPDJ criteria. Therelore the flush campaign
insisted, and the Clinton campaign agreed, that Mr. Perot and [his
running mate] be invited to participate in the debates.

5= Testimony of Bobby R. Burchfield in Presidential Debates. Hearing Before the
Subc-ommittee on Elections of the Committee on House Adinistrat)n-. House o1
Representatives. One Hundred Third Congress-. First Session.. June 17-. 1993. Wagshington. D.C.
(U.S. Government Printing Office 1993), pp. 44-52, at 50-51 (copy attached as Exhibit D).

18. The CPD responded by stating that it would include Ross Perot in the first
presidential debate. but it would reserve judgment on w~hether or not Perot would participate in
second and third presidential debates. The Bush and Clinton campaigns responded to the CPD
that if it did not extend the invitation to Perot for ever- debate. under the terms of the candidates'
debate agreement. then it would find another debate sponsor. Within 24 hours the CPD
capitulated and held that Ross Perot satisfied the criteria to be included in all debates. Id. at 51 -
52.

) VIOLATIONS OF THE DEBATES REGULATION

19. As noted above. the Debates Regulation. at subsection 1 10. 1 3(c). provides that:

staging organization(s) must use pr-established obiective criteria
to determine which candidates may participate in a debate. For
federal election debates, staging organization(s) &hall not--use
nomination by a particular political part as the sole objective
criterion to determine whether to include a candidate in a debate.
(emphasis supplied).

The Debates Regulation also provides, at subsection 1 10. 13(a), that the sbtag
organization must be one that "do[es] not endorse, support, orgo political caddtsor

~lil~a~u~a.. 2 (emphasis supplied). The revised provision at 11 CFR J 110.13(c) took
effect March 13, 1996.

20. The CPD Candidate Selection Criteria for 1996 (copy attached as Exhibit E)
provides that the CPD automatically will extend "an invitation to the respective nominees of the
two major parties to participate in the Commission'9s 1996 debates." The CPD extuxied
invitations to President Clinton and Senator Dole to participate in its debates solely on the bui
of their nomination by the Democratic and Republican parties. No criteria of "realistic diane of
winning the electon" was applied to either major party candidate.

21. Represenatives of the CPD have had ongoing sub stantivecomnctoswh
representatives of the Clinton campaign, the Dole campaign, the Democratic National Cmis
and the Republican National Committee, regarding the staging of the 1996 debaes All
members of the CPD awe cum ent or former Democratic or Republican officeholders or pmin
closely associated with those parties.
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22. Prior to the CPD announcement of its decision regarding inclusion of third party

candidates, a representative of Perot '96, Russell Verney, requested of the CPD that persons
other than those with direct and substantial ties to the Democratic and Republican parties be
included in the deliberative and decision making processes of the CPD. So letter dated
September 9, 1996 (copy attached as Exhibit F). The CPD refused this request. Mr. Verney also
requested the opportunity to address the CPD, which request was denied.

23. On September 17, 1996, the CPD issued a press release stating that it will exclude
all third party candidates from CPD debates. (Copy attached as Exhibit G.) It also released a
letter from its Advisory Committee setting forth the rationale for the decision. (Copy attached as
Exhibit H.1)

24. The CPD communicated its decision to representatives of the Clinton and Dole
campaigns before it was communicated to the public or to Perot '96 or Ross Perot.

25. The CPD violated subsection I110. 13(c) by using nomination by a particular party
as the sole criterion for selection; CPD also violated subsection 110.13(a), because it is an
organization which "supports" two political parties, and "opposes" all others. This is
underscored by the position of the Advisory Committee and the CPD that Ross Perot could be
excluded because the $29 million his campaign received as a candidate of a new or minor party
was inadequate to compete with the Republican and Democratic party nominees, who as "major
party"' nominees receive several times the resources accorded minor or new parties. But minor
parties, will by definition always receive less funding from the Presidential Election Cunpaign
Fund. In effect, the CPD ruled that a Minor Party under Federal Election Comisfo
regulations should always be excluded from presidential debates, a ludicrous position.

CPD CRITERIA

26. Four elements of the CPD Selection Criteria are objective. Ross vmo dk
an invitation to the debates even though he satisfied each of the objectiveh u
criteria and the subjective criteria wemwie by the CPD ti dues

Evidence of National Ognzto

Signs of National Newsworthiness and Competitiveness

Indicators of National Public Enhsamor Concern

27. That thewe criteria include prdmnnl ujcie~is UK g~b
the CPD. "Sigs of National Newsworthiness" for exunpie involves an u (of .1 4 qW
Of Whnt bureau chiefs of majo newspapers and broadcafl nom 1, -a F~~ et a

copral group of professional capg aaesand pollsters no d=d 1 bythe
candidates under consideration', and "published views ofF poietPOI~Ol
VbUmily every unmoedpof~lesa aapi fhg nmd poaw isn a
with eithe the Democratic or R plicut puties.
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28. U~nder its third heading. the ('PD proposes to rely upon findings of "significant

public opinion polls." Obviously. the CPD believes these factors leave much room ror
subjectivity. For example, the CPD apparently determined that Ross Perot met these criteria in
1992 when he stood at the exact level in polls when the CPD made its 1992 decision as he did on
September 17. 1996. when the CPI) concluded he had only a ""theoretical chance"' of election.
Similarly. his "'negative rating" is referenced as a reason for exclusion in the CPD's release of
September 19.1996, as a counter-balance to polls showing the overwhelming majority of voters
want Ross Perot involved in the debates. Yet that rating is virtually identical to the 70/% negative
rating prior to the 19,92 debates. which rating fell to 20% following the 11992 debates.

29. The use of subjective criteria to exclude Ross Perot from CPD sponsored debates
is self-evident. Analogous court decisions regarding the meaning of "objectivity"' with regard to
the non-electioneering provisions of Internal Revenue Code § 5OI(cX3) should be utilized in
assessing the language of the regulations.

30. A § 501(c)(3) organization engaged in voter education must also base its
assessments of candidates for electoral office in accordance with criteria that are objective, as
well as being valid and nondiscriminatory. Association of the Bar of the City of New York v.

Cmisione . 858 F.2d 876 (2d Cir. 1988). =x. deni~d, 109 S.Ct. 1768 (1989) (Court upholds
decision of Commission of Internal Revenue that prestigious bar association is disqualified from
§ 501 (c)(3) status because methodology for rating candidates for elective law enforcement
positions includes subjective standards).

31. In 1993. the Southern District of New York found that a 1992 presidential
primary debate did not meet the objective standard set forth by the Commission of Internal
Revenue and upheld by the court in Association of the Flaw. The court found that a sponsor may
not give itself unacceptable discretion to pick and choose among candidates based on the
subjective judgments of its board members, a process ripe for political gerrymandering. 809
F.Supp. 1112 (S.D.N.Y. 1993).

32. The Debates Regulation mandates that the "staging oraii.s)dl
nomnatonby a particular prty as the sole objective criterion to deerine Whr 10 inclb a

candidate in a debate." The CPD selection criteria violate this reulti U mue nom cac ad
Republican party candidates are guaranteed participation in the debates prior to the "evalluan"
of the third party candidates; there is no evaluation of public support for their candidacies. Even
with regard to the invalid subjective standard, "realistic chance of being elected," the CPD did
not even purport to evaluate whether Gov. Dukakis had a realistic chance of being in 1968,
President Bush in 1992, or Senator Dole in 1996.

33. The CPD has functioned as a political committee and its failw to teglis a
violation of 2 U.S.C. sec. 433. Violations of I11 C.F.R.L § 110. 13 render C?!) exenlwe ll
corporate campaign contributions. Because of its violations of § 110.13(a) and (c), MP's
expenditure and in-kind contributions to federa candidates constitute copoatetu con WitWdW
illegall u11e2 U.S.C. § 441 b.



Repc~l0Alitd
PEROT '96, INC.

By: .M ichael Poss 9 -

ACKNOWLEFDGMIENT

THE STATE OF TEXAS §

COUNTY OF DALLAS §

SIGNED AND SWORN TO before me by J. Michmel Poss. this 20th day of Sepaitber
1996.

GIVEN under my band and seal of office.

Noly Pdis M fo

the SoftTaias
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'u d~~ 5 is~ '0 EXHIBIT E

COMMISSION ON PRESIDENTIAL DEBATES'
CANDIDATE SELECTION CRITERIA

FOR 1996 GENERAL ELECTION DEBATE PARTICIPATION

A. [NTRODUCTON

The tnission of the Commission on Presidential Debates ("the Commission*) is to ensure, for the benefit
of the American electorate, that general election debates are held every four years between the leading
candidates for the offices of President and Vice President of thc United States. The Commission
sponsored a series of such debates in 1988 and agin I 199, and has begun the planing, preparation,
and organization of a series of nonpartisan debates among leading caddates for the Presdency and Vice
Presidency in the 1996 general election.

The goal of the Commission's debates is to afford the members of the voting public an oprtunity to
sharpen their views of those candidates from among whom the next President or Vice Peintwill be
selected. In fighat of the large mumber of declared candidates in any given prs-d -- Ia- election, the
commisson has deemndthat its voter education goal is best achieved by limiting dbt atcpto

to the next President and his or her principal rivalks).

A Democratic or Reulcnnominee has been elected to the Presidency for more than a century. Such
historical prominence and mssaned voter interest warrants the extension of an inviaton to the respective
nminees of the two major parties to participate in the Commission's 1996 debates.

In order to ftzrther the euainlpurposes of its debates, the Comsinhasdelodnoatsn
criteria upon which it will base its decisions readigslectio Of oenorparty cudtto

priiate in its 1996 debates. T1e purpose of the citeria is to identify nonuofarycndtbMay
who have a realistic; (Le., mare th a horetical) dbmue of bengeected thenetite enst oftheW
Stae and who pro eryu coa- dd-We-e to be among the principal rial for the Ps alida . 1 Me -rid d
chance of being elected need not be ov hlig but it nues be more tha theric.

Th aseiacoespat n qu~tai hhlid at u s ic bhadaaka
Co~omspo cr d da Rbe, the C ia way a

d ectar a o~b in fu a gsylw f(1) iine ofudm j7%0

Vw --- a amidt has a adki el cace of elctio to wur b W le ia an orin.dit

Judgament regading a candidates electinposet will be made by tCo .uss bp s
basiHsmIWe, t um itiple citeria will be appie to ea&h mou rpaty ~ b

deermanioswit respec to camndat electin wEl be mae aftr t aqr p"rt a i
apprauimatel wih h a.. emewoft - eecton

fdb" to wlicb a qu60g n o p"rt ="MeO wi be b*nvitd be
bob as the gneral eeto up rae

3L 19P6 NONPARTISAN SELECTION CRITERA

1~C~sioe'sawuam crieri for aaoft p"t
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general election presidential debates include:

1. EVIDENCE OF NATIONAL ORGANIZATION

The Commission's first criterion considers evidence of national organization. This criterion encompasses
objective considerations pertaining to the eligibility requirements of Article 13, Section I of the
Constitution and the operation of the electoral college. This criterion also encompasses more subjective
indicators of a national campaign with a more than theoretical prospect of electoral success,. The factors
to be considered include:

a. Satisfaction of the eligibility requirements of Article II, Section I of the Constitution of the United
States.

b. Placement on the ballot in enough states to have a mathematical chance of obtaining an electoral
college majority.

c. Organization in a majority of congressional districts in those states.
d. Eligibility for matching funds from the Federal Election Commission or other demonstrat ion of the

ability to fund a national campaign, and endorsements by federal and state officelders.

2. SIGNS OF NATIONAL NEWSWORTHINESS AND COMETITVE&NESS

The Commission's second criterion endeavors to assess the national newsworthiness and com etitveess
of a candidates campaign. The factors to be considered focus both on the news coveag afforded the
candidacy over time and the opinions of electoral experts, media and non-media, regardin the

newsworthiness and competitveness of the candidacy at the time the Commission makes its invitation
decisions. The factors to be considered include:

a. The professional opinions of the Washington bureau chiefs of major newsaes "esmgins
and broadcast networks.

b. The opinions of a cNopral group of profesoa capg maagr s and pollste so 1 t
employed by the candidates under consideration.

c. The opinons of representative politica scientists specializing in electoran oltc at uqo
univesties and research centers.

d. Column inches on newspapr font pages and expsure on networ ieecusaqu sub
the majo party candidates.

c. Pbished views of poietpolitical tcon-UnesatomL

3. INDICATORS OF NATIONAL PUBLIC ENTHUSIASM OR CONCERN

The Commission's third criterion considers objective evidence of national public atm r conm
The factors cosideed in connection with this criterion are intended to ss= pubfic usppaot hr a

canidae~which bears directly on the candidate's prospects for electoral maccm Mh M ton be,
c a n*i Pered hicude:

a.The findings of significant public opinion polls conducted by national pollin and mmw
organizations.

b. Rqporte attendance at meetings and ralies across the cowizy (loaton a d It
comparison with the two major party cniaes.
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September 9, 1996
Pap 2

Newvs reports indicate you anticipate a meeting 'at the offices of the biparisa
Commission on res'ta Debates on Septemnber 12,, 19"6. If those reports arm acowmk I
expect that meeting will include a representative of the Perot campaign. Regrdles of &W
p atisan Impulses harbored by tho Republicans and Democrats who Make up the CommisicWonW
Pre~psiodential Debates, the Reform Party has every Ag&i to be &represented in the debates

This year tepresets the first time in history that the Federal Election Commission, as
composed of Resboanad Democrat eaptesntatives has provided pre,-election camplipi
funding for candiae of three political parties. The RepublIcaus and Democrats wbo compass
the Commission on Presidential Debates suely must also put aside partisa sent-me-- and
include Ross Perot in the 1996 debates This is so not only because Ross Perot bWng I==ue to
the fore which are otherwise unlikey to be addresused as many editorial writers have noted, but
plainly and simply because Ross Perot meets the criteria esalished by the Commisuloe
including a standting in current polls comparable to that when the Commission waft its
determination to include him among debate participants in 1992. More importantly, the vant
majority of A mericans - by margins of more than 2 to 1 in every poll that has bee conductd on
te sbJect - believe it is iportnt that Rons Perot be in the 1996 presidential debates.

To exclude third party candidates recognized by the Federal Election Commission and toe
public as the principal players in the public policy debate would be to diminish the Comimission
and its hopes to be perceived as a nonpartisan, rather than bipartisan, force. Dee do h
iterests of the two estblished parties is not in the best interest of the public, nor is it the
Commission's misson or in its long term interests.

Accordingly, all meetings regading the debates should include representatie of do
three capin.To protect the publics faith in the process. we also request that the RspabIhcm
and Democrat memb of the Commisson, as woll as any CIommittee. Of fte Comaluim
Publicly reveal all non publc writte or ora communications they receive or hmav ewd
whic could reasonably be interpreted as itended to affect their rec %ommendation an debae
Fpuwi. ipu xlton. This Information should also he recorded and choildfor the public record.

The public has invested In each of tre presdentiall am anmd has evownud Is
tmg deskse thet debane co with all tdae paddicpans Iresen Accordingy, we so& yaw
~sum t tht rrep nmpw~e -will be Iielded inany mengheld re mn ft du~no -

wit soe Coamiucs incln t&e meeting poposed for Spmrn 12f

lVMM
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S S
FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

Septemuber 26, 1996

J. Michael Poss, Treasurer
Perot 6961, Inc.
7616 LBJ Freeway, Suite 727
Dallas TX 7251

RE: MUR 4473

Dear Mr. Poss:

This leter acknowledges receipt on September 20,1996 of your com-li ale

possile violatons of the Federal Election Campaign, Act of 1971, as amlended ("0. Ad').
1he respondent(s) will be notified of ths complaint within five days.

You will be wotfied as soon as the Federal Election Comsintakes fitnd atio

on your complaint ,Should you receive any additional 4inmaion in thi maw, phus

forward it to the Office of the General Counel. Such inomt ou be swa to in do
rm m a the original copan.We have ntunb ed tis W&Uf MMll 4473. lPb

refr to ths amat -e in all future communications For your i -10o-in, w he do

a fiedesri=~ Of the Cm ionprdes fir huufigcqsms

.9.MP

am m

c~~cwinhm~



FEDERAL ELECTION COMMISSION
WASHIGTON. D.C. M0*3

September 26,, 1996

R. Scott Pastic, Treaswr
DNC Services CorporationlDemocratic
National Committee

430 South Capitol Stret, SE
Washngton D.C. 20003

RE: MUR 4473

Dear MW. Pastrick:

~~' ~ The Federal ElectinComsso received a complint which indicats dm DNC
Services CorporationlDemocatnic National ConnqCmie") and y n fte ,
my have violated the Federal Election -unpaiga Acd of 1971, as mum"d (*I Ad). A
copy of the cpait is emloed. We ban med this mmwMUR 4473. Ph=g i,
to this niunber in all fiuv c a reqsopae.

Un~do Act yo bmw tdo opponu-unity lo --at inva does Oda
daovi be ohem spnd =dmsmiye%= is 116-~ 9
amy fed' or Ispl akwh yin beliewe = ulm t ft
o(d& -NOW Mme siloopm be iso uifd Inw M&Ye

~~is asmd to e f Cheft (gOenss e-,1

1~~wUW A 2 UZ.CM

10 bsahdpeie fyvinntobsu Pemdbywoneisug.ff WAA
do~ by ~ ~ I
sa



S
If you have any questions, please contact a member of the Central Enforcement

Docket at (202) 219-3400. For your infonnation, we have enclosed a brief d'-c-iption of
the Commimsoc's procedue for handling complaints.

Central Enforcement Docket

Enclosmes
1. C -mli
2. Procedwes
3. Designation of Counsel Statement



@ FEDERAL ELECTION COMMISSION

W A S H G I M D . .M ft 3S e p t e m b e r 2 6 , 1 9 9 6

Willia J. McAms Trea
9s- Nafaod Commiucc-RNC
3 10 FinE StneI, S.F.
Washington D.C. 20003

RE: MUR 4473

Dew Mr. McMuuwo

T7U Falmul Electionmmis receiver.d a id&ic isulcoes 0 t

R nublicmasaNouml Comfe-NCommiUft') mad you, as bum=,. may hmv
viomed &he FedeaI Election Campaig Act of 197 1, as uncnde (ot Ace"). A wop of

thecoplimis woe.We hav nwnbered this mata~ MM 4473. P fefk lo this
nnbr in all flamcorresplc.

Unil r the Act, you ban the oppoflunity to AdPM &f in dotm w a=
should bet thm aliit CIe u-d youas b m idi. m. P~mm t

my~a orbm J niis hc you believe at do 1s@ to do
a~disas, 3b ~d be u~smd ul .a&VO

TA dodd bigal to &eitw Ommu I Offi*oa~ b*
wj"i Iys .1p afacipt cof& ho. Uf no aPonm iis meuiwid woi 15 44 f

0~ 0 W tto wh baud an it aah t

ft aww otf m

itby it & im -w -- it ,
sm ~ et&co@ md mimzk M&~ wuNd I*to mum m

JAh



w 0
if you have any questions, please contact a membeirof the Central Enfocement1

Docketat(202) 219-3400. For your infomilation, we have enclosda 'ain desiption of
the Comsinspoeue o ading complaints.

Colleen T. Selndr Attre
Central Enfor cemn Docket

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement

-4I



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C.204b3

September 26,, 1996

Robert E. Ligbthizer, Treasurer
Dole/Kemp '96. Inc.
P.O. Box 77658
Washington, D.C. 20013

RE: MUR 4473

"J Dear Mr. Ligfrhizer

The Federa Election Commnission received a coAJmpan w i inicat tha
* ~Dole/Kemp '96, Inc., and you, as treasure, may hawe violated the Federa Election
* Campaign Act of 1971, as amended ("the Act"). A cop of t6e c pLn IS enoed. We

have numbered this mafttr MUR 4473. Please refer to this number In all fit=e

Under the Act, you have the opportunity tollden oiose in wriogt so, action

iwWl be taken apinst DoleKffn '96, Inc., and yrut a Uuer in Sk ma. Fhm
-~kw my lenIor lap owlerls wbich you belsv -ubwv ad M

o fw sn a wUsc bul bed adue s h GudCmlsOL~b

~~builwde 5dvs of maei*oftishltter. Kfoo nqmn bm*--v~f l~dI5

*tsu R q" 6i 1f yt ao be xuud y ft in . u bi du

~ob w__ d ~d~ ih coin o m m o
wateCrnddm
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If you have any questions, please contact a member of the CenaW EnforIcem
Docket at (202) 219-3400. For your infomation we have encloed a biefduripio of
the Comnisions PROW-1- -- for iwiig complainL

Central Enforcement Docket

Enclosures
1. C-~
2. Ptocedwus
3. Des%; ignaIn of Cowae Statemnt
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FEDERAL ELECTION COMMION
WASHONGON. D.C. 2O.3

September 26, 1996

Mr. Lewis Loss
Mr. Wiliam H. Brims Jr.
Ross Dixon & Masbeck, P.C.C.
601 Pennylvania Avenue, N.W..
South Building
Washington, D.C. 20004-263

RE: Mill 4473

Dear Messrs. Loss and Briggs:

The Federal Elecicu Co0ESOm ,C Pd a kamg dot 6e-
Commission on Pres*idia De y b~hee iobld dind Bei

Act of 1971,0 as nwded, ("t Act") A =" a~d is ca b= Web"
numbered this mae MUR 4473. PkId ,e 0 this er an fd

Under the Act youb ew -02-0 isu~ NIN ab

submnit my ktu or j~ mu& %&bmWi = mdrwet

Of in-OFF job

Tha mer W haL KimUiC

and 5437gaX I2XA) mkme ym so* *9 in Tat*i-w



If you have any questions, please contact a member of the Central Enforceno
Docket at (202) 219-3400. For your information we have enclosd a bIeI dr ia of
the Comsin procedures for handling complaints.

Colleen T. Sealander, Attorney
Central Enforcement Docket

Enclosures
I. Complant
2. Procedures
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FEDERAL ELECTION COMMISSION
WASHINGTON. D. C. 203

III September 26,, 1996

Lyn Utrect, Esq.
Mlaker, RyvA, Phillips & Utrecht

$18 Connectcut Ave., N.W.
Suite 1100
Washington D.C. 20036

Eric F. Kicinfeld, Ejq.
Chief Coumel
Clinton/Gore'96
P.O. Box 19300
Washintn D.C. 20036

RE: MUR 4473

Dear ms, Utrech md Mr. Klcineld:

The Fedami ElectinCion n eevda coqmIaiz which iice du the
ClintoDA~re'96 GemeWm omte (CoN--nittePO) sod Jam Pofi i. ow
have vWoled the Fedeial Elecion Cun-mip Act of 1971,9 a mended (40 A A
copy of t&e Ji arxmkud. We bM fnW o mds ovoe bM 44?), flo

Under dw Ac% youk bo qydiytediMe u
dmxwaeM he tis- ~ ~ m.

o be - 4 mob iu Pa stab I m
within 15 days do Wuuo y w mhed."a

n&~ Nowd~ a mods mW~ 2 U3#*.1f
ld §437*KIX A)v ySW ec. imk
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If you howeany qcsiom, leae a member of the Cemural Efab ee

Docket at (M) 219-340 For yw imfomlm, w aw eu~o a lhid duerlamg of
the nmuoms incewe f== Mug% csplu

Enclosures
1.Coa-
2- PvocubrerS
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October 7. 1996

C,yu ^ I &L AnD FIRE! 2kAS HUA

Ms. Colleen Sealander
Attorney, Control Enforcement Docket
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: psW #g opalant
Respaeus Cemissioa on Pavesatial Dhee

m DokatUmbrs 4473

'CDear Me. Sealander:

we represent the Comission on Presimatial h
OsRetme 17, 1996 w received, anbehalf 49

sqpet oftis request we note the to11ovingt
1. Mhe Pw. Camlalat isolsIyrte1~iPaty Y ~1ift awam , S41
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ROSS, DIXON 8 MASBACK, LI.P

Ms. Colleen Sealander
October 7, 1996
Page 2

2. The CPD has a very small staff that is fully occupied
in preparations for the currently scheduled Presidential and Vice
Presidential debates. The first debate between President Clinton
and Senator Dole was held last night, October 6, 1996, in
Hartford, Connecticut; the second Presidential debate is
scheduled for October 16, 1996, in San Diego, California.
Debates between Vice President Gore and Congressman Kemp are
scheduled for October 9, 1996 in St. Petersburg, Florida.

3. The NLP and Ros5s Perot filed separate lawsuits against
CPD in the United States District Court for the District of
Columbia. Both of these lawsuits challenge the CPD'z criteria
for selecting candidates to participate in the debates that it
sponsors. The District court dismissed both lawsuits on October
1, 1996, and the District of Columbia Circuit affirmed that
decision after emergency appeals were taken. We have been fully

occupied in responding to these lawsuits and the accompanying
emergency motions.

Thank you for your consideration of this request. CPD looks
forward to participating in the FEC's proceedings and to
demonstrating that its selection criteria fully meet the
requirements of 11 C.F.R. S 110.13.

Presidential Debat s si

LK:L/VHS/Jnh
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FtDIRAt ELECTION COMMISSION'B ~t~tIODC 2~b~October 8. 199@

Lewis K. Less, Esq.
William H. BriM Esq.
Ross, Dixon & Masbeck
601 Pennsylvana Avaeue N.W.
North Building
Washingion D.C. 2000426U8

RE MUR 4473

Comissonon Praedu Debates

Dear Messrs. Loss and Brigp:

Thisas in respae to yow leflaw datd Ocktoa 7,.1996 which wt faceived an do suns
day requesting an extensmo to respond to the Kcomplai-t filed in the above-noed metr. After
considerng the ci e prsntdi yaw letof, the Office of the Gonmm Coind bo
gantd the requested extawL Accor0&di0*l, YOst OFesp is due by te clo e fbvsiu an
October 31, 1996.

ffyu heW my. - i com th Cal E~ek Do"~ at (M)
219-3400.

Do"
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October 11, 1996

Lawrence M. Noble, Esquire
Office of the General Counsel
Federal Election Commission
999 E Street. NW
6th Floor
Washington, DC 20463

Re: kf'R 4473.-IThe('linton Gore 96CGenerad
Committee ad Joan C. Pollitt. Treag, 1

Dear Mr. Noble:

This is the response of the Clinton/Gore *96 General Committee. Inc. (the bCormmit'e")and Joan C. Pollitt. as treasurer, to the complaint In the abov c-captioned matter. As more fulydemonstrated below, the Commission should find no reason to believ e that the committee hasviolated any provision of the Federal Election Campaign Act of 197 1. as amended. (the "Act" or"FECA"). 2 U.S.C. §431Ic or the Commissionfs regulations and dismiss this complaintforthwith.

It should be noted at the outset that the complaint filed by Perot %9. Inc. (the-complainant"') names the Commission on Presidential Debates (the "CPD**) as the soleresonen agains whom the complaint is being filed. Despite the fact that compliu did nointnd to name the other FReinta campaigns in this matter, the FEC. on its own initiative adwithout any consideraton as to the merit of the claim, has made the major party president"Vmfg repodets While the Committee appreciates the opportunity to respond loddm e. fo the rons std below, making the debate participants in this puticujw cmor is s ONO onl Ixtriewt h prpit analysis. it renders the C 11Ab~- 0 - ___-a

ft is a mener of public rodas widely disseminated through the news meda thatsicdie star of the genera] election, the Committee fully supported the wishes of Ross ertto beimslmld in the CPRD-q~onored preIdential debates and had hoped that the C PD woul d* a~~ to include him Te Committee has attached to this response a manber of(emdda reflectinOthsvie-wpoint. In aditionnwnerous satementsweremadeby C~u iVWs to launadeas media reflecting this point of view.

17 M. WA&IMCK D.C 200%4=~ voidJ 2M2331* 1996 TTY: 2-3OUS v90 2M

%8InALCa~iniit
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As a review of the attachments reveals, the statements of Committee representatives were

unequivocal, both before and after the CPD made its determination on September 17, 1996 to
exclude Perot. For example, on September I18th, The Cleveland Plain Dealer reported that "ithe
Clinton campaign, which thinks including Perot would help its cause, called the ruling
regrettable and pledged to continue to push for Perot's inclusion."' Perot It Denied Role In
Debates, The Cleveland Plain Dealer. Sept. 18. 1996, at Al. Thc WahingtonEQM Nmkzdal
USA...Iday, and The Houston Chronicle, to name just a few, contained similar reports.

Accordingly, there can be no doubt, regardless of the legal analysis of this matter, of the
Committee's position with respect to the inclusion of Perot in the CPD debates. Obviously, the
Committee's position. while known to the CPD through its public statements, had absolutely no
influence on the CPD. which made an independent determination contrary to the Committee's
wishes.

The Committee was thus left with the facts being that two candidates only were extended
invitations to participate in the CPD-sponsored debates. Under I I C.F.R. § 110. 13, which
governs candidate debates, a debate may be structured to include as few as two canddates,
despite the wishes of the those included as to who else will be invited to participate. Nohg
under that provision allows debate participants to dictate or otherwise select who else may
participate, and the Committee was unable to do so here. In addition, nothing under I11 C.F.R.
§ 110. 13, requires the candidates, as a condition of participating, to make an independent

conclusion as to whether the sponsor complied with the requirements of that section.

As far as the Committee knew, then, two candidates were invited to priiae a h
CPD made its determination in accordance with the FEC's regulations. Certainly, t FEC's
regulations do not require, or even suggest, that President Clinton decline to. picipats umpa
because the nwnber or identity of other presidential r and idates desired by him is no oeied Ami
the sponsor's independent determination as to who to should be included.

M~oreoera napractical mater, to hold dutiIpin candidatesA respouft t so

of doe deate wm t sponsor be exercised its indepenientdciinmlg
who wxddho ilu ----is --- with the Act ad is uwee a
9LCsuy flcpmsA i mnd hav Wmtiiim am aedt ~ d

fading swm whom the d eerminati-n as to who to include in the debate was no&l
indepe dty by the sponsor.'I To otherwise place the lega burden of shu dern thodf

costs on the candid ases will have a obvious chiling effect on the debates md caw',--I
io decline puicipatJion in a fonan which, to thm, appears to be otherwise iIs

'ftAvboy Opmic 1 G37, A(C)S7Mwwl

2
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a less than preferred structure.2

Accordingly, even though the Committee had made its desires for participants well
known, the Committee concluded that it would nonetheless participate in the debates of two
rather than three candidates, despite the structure not being precisely to its liking. While this
determination was made on obviously political, rather than legal, grounds, the facts herein are
sufficient to dismiss this matter as it affects the Committee. Therefore, the Committee
respectfully requests that the Commission find no reason to believe that the Committee has
violated any provision of the Act or regulations.

Sincerely,

L t~trecht
General Counsel

Eric Kleinfeld
Chief Counsel

Attachment

4~.

iAss vm wem dw lskfM( -u is. asi a opposhig Rass Pam's bda NO*
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LEVEL 1- 157 OF 200 STORIES

Copyright 1996 The Daily Telegraph plc
The Daily Telegraph

July 12. 1996, Friday

SECTION: INTERNATIONAL; Pg. 18

LENGTH: 439 words

HEADLINE: Perot stifles revolt by electing himself to run for White House

BYLINE: By Stephen Robinson in Washington

BODY:
ROSS PEROT. the Texas billionaire, moved quickly yesterday to snuff a

rebellion in his organisation's ranks by indicating that he alone was qualified
to lead the third party presidential challenge in November. Since setting up the
Reform Party last year as his political vehicle, Mr Perot has been coy when
asked if he planned to repeat his 1992 presidential run. Four years ago he spent
more than pounds 40 million of his fortune and won 19 per cent of the vote. He
has repeatedly said that the Reform Party was "not about me" and that he was
searching for a leader of calibre - perhaps General Colin Powell - to take the
party into this year's presidential contest. But Mr Perot seemned to be
irritated when Richard Lamm, the formier Colorado governor, said this week he vs
seekin the Reform Party noiainand suggesed thst he would nuke a bte
caldAe than the Texan Mr Perot likes to portray himself as a reluctan
politician answering the call of a caowg populace. But Mr Lamm's
i,*evention forced him into the open to declae his amiii."TheAeiu
pope want me to do diis," said Mr Perm VI anybody should do tis I

AwKmdI wldo itmmin a snqepoas todo V n mwy,b*
As# Puty nmen wil be ss&c" byabatWhet4 1.3 miiW
If f puctice Mr Peft willC se fth paukm If e wUf k. M
4F e*IduaIal election laws mean tha Mr fet can bankr"l his ownm pa
but no anyone elses. Mr Lamm, unknown outide his home state, has just pomab
4,100 in his cmag coffers. Moreover, Mr Pert has sid ue a puile,

orssionof his own choosing - and owe he is adt troe nw - winl
cos the party votes for the prsdnhlauislm tis so cdew eftcb

~ mmcanddate wil bme fro -a W P*s bWd Is I92,1

SmightMut support of blue collar Dmwcras in the biurd
biddwho ar isnhntdb Mr ClinoM's suppot fif

wbrwica
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McCurry, the prsdnilspokesman, said a third party candidate would
"enliven the debate with serious substantive ideas". However, all the
indications are that Mr Perot will not perform as strongly this time anid will
not be as big a factor in the outcome. Opinion polls show that Mr Perot's
popularity has fallen sharply since the 1992 campaign, with voters growing weary
of his studied folksiness.

LANGUAGE: ENGLISH

LOAD-DATE: July 12, 1996



Copyright 1996 Plain Dealer Publishing Co.
The Plain Dealer

September 18, 1996 Wednesday, FINAL / ALL

SECTION: NATIONAL; Pg. IA

LENGTH: 468 words

HEADLINE: PEROT IS DENIED ROLE IN DEBATES; HE PLANS SUIT

BYLINE: FROM WIRE REPORTS

DATELINE: WASHINGTON

BODY:
In a decision cheered by Republicans, a nonpartisan commission recommended

yesterday that Ross Perot be denied a spot in this fall's presidential
debates.

An outraged Perot vowed to sue, and the Democrats continued to argue that
he should share the stage.

The Commission on Presidential Debates said Perot should be excluded
because he had no realistic chance of winning the White House.

r Its nonbinding rcmmendations are now the subject of negotiations between
the Dole and Clinton campaigns.

The Clinton cmag gledtwo twobiou redeia deasm wd
Paro to beivi t RsepucBob Dole wun fiw debates -A
wit Pero. The pit betwee do two cap =aWe it appeerwa .Ii

&W&m de MU oM Wt sm amt"A I pqbnd by do~ m

'Participation is not extended to -cw 1idIaies became they might prove
interesting or entertaining," said the panel of five Democrats and five

Republicans, which has playe host to t&e 60l deAtIeswim 1957.

The Clinton cMobga 1hc 4 nlligPat" eM
caled te naligrphsinpsgtocatmt.~ ~

L&a week, the Dole capig eoo m four oiwg deb+Ms between Dub
and Clinton and two vice rsdetAbMs. WithCiao
ad& r 1 the United N alon Ss 24, Vol u1Km w A
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proposed debate slide from the 25th to the 26th but no further.

Russell Verney, national coordinator of Perot's Reform Party, said the
party would file suit by Friday in U.S. District Court in Washington against the
commission and its individual officers. Election-law experts dismissed any such
suit as futile.

"W4hat is the legal right that Mr. Perot claims he has? I'm a little
hard-pressed to come up with one,"l said attorney Jan Baran. who represents
mostly Republicans. "There's certainly a political point, but I don't see any
legal point."

CNN-TV announced yesterday it would air special editions of "Larry King Live"
to provide a forum for five independent candidates for president immediately
followving the Debate Commission's debates.

Four candidates - the Green Party's Ralph Nader, Libertarian Party's Harry
Brownme, Natur-al Law Party's John Hagelin and U.S. Taxpayers Party's Howard
Phillips - have accepted the invitations, said CNN. Perot is considering the
offer, said a Perot representative.

Besides learning yesterday that he won't be invited to the debates, Perot
also is having trouble persuading the networks to sell him time for his
30-minute and hour-long commercials that are the basis of his campaign style.

The Perot campaign wants to run one-hour infomnercials weekly betwee now
and the Nov. 5 election on each of the four major networks. The only ac ceptowe
so far has been from ABC.

GRAPHIC: PHOTO BY: ASSOCIATED PRESS; Ross Perot: His troubisswm

LANGUAGE: ENGLISH

WOAD-DATE: September 19,1996
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Copyright 1996 Star Tribune

Star Tribune

September 18, 1996, Metro Edition

SECTION: News; Pg. 3A

LENGTH: 537 words

HEADLINE: Panel urges excluding Perot from debates

SOURCE: News Services

DATELINE: Washington, D.C.

BODY:
The bipartisan Commission on Presidential Debates unanimously recommended

Tuesday that Ross Perot be excluded from this year's campaign debates with
President Clinton and GOP candidate Bob Dole, arguing that the Reform Party
nominee has no "realistic chance to win" the election.

The Perot campaign called the decision a travesty and promised a lawsuit
by the end of the week to try to overturn it.

The recommendation represented a serious blow to Perot's hopes of
reestablishing the role he played in the 1992 presidential capinas a
champion for those dissatisfe with the maorW puties and in helping to ubqp
the issues agenda. But it was a big victory for Dole, who has been angifo a
series of one-on-one meetings with Clinton to boost his candidacy. Aida to
Clinton who have made no s e cret of their hope tho Peroes Vm~ ,meP c i

dilute Doles chances of makig Vim amid "sywk osuins I WMA
Pet be included in a ke em 660

The omsson's mu P esdet n bindin bet in recunt Aseila
have served as the startin pout for neoiain betwen the peieta
campaigns. Negotiators for Clinton and Dole met for three hours Tuesday
without reaching agreenmn

The Clinton hupi.wt op-m'p ude i dftustkaf
fut tobe* vabfifta amD& %meAmr~u all wa tbu ?

uvi it app awtain "*9 &* Wf %VW si oc "mu =3 o
ppsdby ft c ammnision
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The commission, composed of five Democrats and five Republicans, said its

purpose in recommending the exclusion of Perot and his running mate, Pat
Choate, was to provide a forum for candidates "from whom the American people
actually will choose the next president."

Russell Verney, national coordinator of Perot's Reform Party, argued that
Perot met all of the objective criteria set up by the commission, which was

established in 1987 by the two major political parties to handle the logistics
of presidential debates. Verney said Perot is on the ballot in all 50
states, has organizations in most congressional districts and has qualified for
about S 30 million in federal funds. He claimed that Perot was ruled out
subjectively.

Although there are I1I criteria. Harvard Prof. Richard E. Neustadt, who
headed the commission's advisory board, said the board ultimately evaluated
Perot on the single standard of whether he has a "realistic chance" of winning

the election.

Frank Fahrenkopf, a commission co-chairman and former chairman of the
Republican National Committee, said that although Perot met some of the
criteria for inclusion, the panel was desigred to provide the public with
debates featuring only those who might become president, not those with
merely theoretical chances.

Perot, who received 19 million votes in his 1992 campaign, participated in
all three presidential debates four years ago. But he now is running in sin&~
digits in most polls, and a survey of political scientists and journalists
turned up no one who believed that he could win the election or carry even a
single state, the commission said.

Choate deonced the comisio process as a "corupt little gmue."

LANGUAGE: ENGLISH

LOAD-DATE: September 20,1996



Copyright 1996 Gannett Company, Inc.

USA TODAY

September 18, 1996, Wednesday, FINAL EDITION

SECTION: NEWS; Pg. I A

LENGTH: 283 words

HEADLINE: Perot's party to sue over debate snub

BYLINE: Mimi Hall

BODY:
Ross Perot's Reform Party Tuesday vowed a court challenge of the

recommendation to exclude the Texas billionaire from this fall's
presidential debates - even as President Clinton pressed to include
him in one.

Late Tuesday, Clinton's campaign proposed two 2-hour presidential
debates - one including Perot - on Oct. 6 and 13, and one 2-hour
vice presidential debate Oct 9.

The Dole campaign, which opposes Perot's inclusion, proposed three
75-minute presidential debates on Oct. 6, 13 and 2 1, and one vice
presidential debate on Oct. 9.

Earlier, Reform Party di=Wto Russell Verney said the decison
by the Comission on Presidential Debates to keep Perot ots ecxoes
again the two-psaty system the is desperlsaid Of Woing
its suangldx3Id on vole.

1~anmd d wew ~be b d Am b
1e 4ma no st a "udiic cAem otw.

"Pwticipation is not extnded to -andidae becam they mi&h

Pa Kirk md Fiuk falwnkAdoi4 formr bas of't&e Dmnrnc

ft a US IOAYNf pal Toffnds

Ie C~tO ad Dolecpmw haveth haWsy.
a ef is~~ 19"2 hAbs Inw= 19% efmv a



an independent.

Clinton wants Perot included in part because he believes Perot
will attack Doles plan for a 15% tax cut. Buit he's not concerned
about debating Dole one-on-one: "I'm not afraid of any debate."

Despite his opposition, Dole reached out to Perot supporters:
"We are the reform party."

LANGUAGE: ENGLISH

LOAD-DATE: September 18, 1996
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Copyuight 1996 The Washington Post
The Washington Post

September 19, 1996, Thursday, Final Edition

SECTION: A SECTION; Pg. A 13; CAMPAIGN '96

LENGTH: 690 words

HEADLINE: Perot Calls Debate Snub a Setback for Democracy; Citing Poll
Favoring His Inclusion. Reform Party Nominee Says Voters 'Don't Have a Voice'

BYLINE: Donald P. Baker. Washington Post Staff Writer

DATELINE: SAN FRANCISCO, Sept. 18

BODY:
An angry Ross Perot today called his exclusion from the upcoming

presidential debates "a major setback. ... for democracy and the rights of
voters." and sarcastically suggested that America ask "Bosnia and Haiti to send
poll-watchers, to help us clean up the election process."

He was reacting to Tuesday's decision by the Commission on Presidential
Debates to bar him from debating President Clinton and Republican nominee
Robert J. Dole because it believed he does not have a chance of being elected.
OTbe American voters don't have a voice. Their views we ignored by the debaft

comisson" Perot said.

t Tbe overriding factor" on whether a candidate should be included in the
debmes Perot sad, is whether "the owners of this co=Wat wowt him

Pc ~d a P rceat Harris pol ta found 76 pac ofdw I 01 a~
d~bhe & dbesaloued to debm t goalsut U,-h
bw ymn qo whe he received 19 percent of the vow MM Onde

The decision to "freeze me out" of the debates Perot told 600 meum3(
to C mwaft Club of California, was made by a cnnuo a~sg
Down, wiRtabncn and "fividd by coprtmand I"
lot at sake hue and [wlxt 4 eJ chairmn, believe it or no, is a rgi*

fW ft the *f ~u blig luaty." Pare wm n r to %PAM~
rn~u F~kJ. Fabw mkoJL, fIme cE Rq(h

a~Soe *1w is pM6sden and chie operating offime of the Am Pldur
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Perot is running as the nominee of the Reform Party, which he founded and

funded. Perot won the nomination over former Colorado governor Richard A.
Lamm, whom Perot refused to debate.

Perot said the Reform Party will sue the commission in U.S. District Court
in Washington "to determine wrhether 76 percent of the voters should decide who
gets to debate. or should it be left up to the two political parties and
political writers that they call on the phone to get their opinion."

Before the 1992 debates. Perot's standing in the polls %wa lower than it is
now -- betw~een 6 and 8 percent - but afterward he "roared up" in the polls.

"Now do you understand why they don't want this cur dog included -- just two
registered puppies?" Perot said.

Perot placed most of the blamne on Dole, w-hose advisers believe Perot will
cut into the anti- Clinton vote, thus helping the president.

"The primary reason for keeping us out of the debates and not selling us
television time is to protect and to preserve Washington's corrupt political
practices." Perot said.

"This is a blatant display of power by the Republicans and the large donors
who fund their campaigns and then get rewded handsomely, and every penny of
those handsome rewards comes from hard-workirig taxpayers. and we're going to
stop that," Perot said.

Perot said that Clinton, the Democratic Party and -40 Republican.
congressmen, who bolted from Dole, wanted me in, but they were ignurai

Inclusion in the deaeis "so critical, Peit said becme it is the
caly way a candiii can get his views pmaidi~te expechd 30 =Wm

Perot renewed his criticism of the netwks for refusing to sell him air
time "so we can explain the issue in depth to the voters" via the 30-minime

Inf omecals that boosted his c!and!hcy in 1992-

He said the two major puties wom tSo force him to tue oemn
C-0-Mmrc asMthey do, Sdydn' o Io:
JotbPn sindtaiL Weme 'i dd yuwIiL ... I do' im bi
dumocancy-ai the fraer 4of the Coliuto ie

M ith him ecluded, Peso d hy will beno i tof,



finance reform, lobbying reform, the revolving door practice of formeri
government officials working as lobbyists, and setting higher ethical standlards
for Congress and the White House.

But Perot was philosophical, saying, "Nobody ever said life is fair." Being
left out "just gets us excited. I love being the underdog - there's no place to
go but up."

Staff researcher Barbara J. Saffir contributed to this report.

GRAPHIC: Photo, afpfjohn g. mabanglot , Perot blames major parties in speech
to Commonwealth Club of California.
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HEADLINE: PEROT CONTESTS DEBATE EXCLUSION

BYLINE: COMBINED NEWS SERVICES

DATELINE: Washington

BODY:
Washington - Ross Perot's campaign lodged a formal complaint yesterday with

the Federal Election Commission and plans to file a lawsuit over the decision to
bar the Texas billionaire from presidential debates.

The campaign for Perot, the Reform Party's candidate, is seeking an
injunction to halt any presidential debates planned by the Commission on
Presidential Debates, based on the commission's recommendation that he be
excluded from participating.

Perot contends the cmiso's decision - that he not be allowed to
pariciatebecause it doesn't believe he has a realistic chaumc of wmn h

election - bolsters his contention that the two-party system is closed and needs
a shakeup.

'We have huge pwbkau we hawe lo deal wi a~ andm solve,! itsl ~ K
NDCs "Today show y*y And t fto pu t #cAM

Running mate Pat Choate echoed Peroes complaint yesterday in a
appaac on CNN's *Talk Back Live,' and pointed blame at Bob Dole, who

supitdthe commssion's~iw~
comissonis orgai ,z ng &he debms bet aee Rqa"ic chaihqa Dole sAm

President Bill Clinton

wWere aUin ft A1~ p ft. a Dabt Dola*q~~
9A uwe'tpak , ii * yftyouwmiyotwff ftso ha ?inn
&ie debwa, weW nt ewnog lo cosider vot for y Cine id

~.m Iinumdhsusmii walinin J ~diMsL
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Paroes conmpl Iair allegs the debate commission has broken federal

elecutKn la%% b% disregrdin an FEC rule stipulating that. in deciding who is
Chgibk to parucapaw tn presadential debates, the commission must use
objectiv crieria wid is forbidden to use nomination by a particular party as a
standard for inlUsion.

Cowmssi~m. g~keswoman Janet Brown disputed the complaint's substance.

Brxw-n mxed T.Ir commission had allowed Perot to participate in 1992's
esidentiai Jetwwts using the same criteria as this a.rqiig mn

other thirnzs. tha, an% partclpant have a realistic chance of being elected.

AWc feel :ha: the Tvc-ess is thorough. fair and objecti~ v and that the
-s.ts ame t ,;ed' onacnPlIC applcation of the criteria as they* now exist,"

L.ANGUAGE Enz4ksh
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HEADLINE: Perot pins blame on Dole for exclusion in debates

BYLINE: BENNETT ROTH, Houston Chronicle Washington Bureau; Staff

DATELINE: WASHINGTON

BODY:
WASHINGTON - Blaming Bob Dole for his exclusion from the

presidential debates, Ross Perot Sunday warned that the
Republican nominee's action had ""poisoned the attitudes" of

14 independent voters who will be pivotal in this year's
election.

Perot, founder and presidential nominee of the Reform Party,
) angrily reacted to the arentreached Saturday by the Dole

and Clinton campaigns to hold two debates next month and to
exclude the Dallas billionaire.

Speaking on NBC's Meet the Press, Pera laid the blame solely
on Dole saying President Clinton had fought to hawe him

icuded in the debates

Prtsaid Dole wau ' 1-fo "'W On aUoi Me u au o4A 

deb and aube d =*vW d k so if mmd

""Here's a guy that's supposed to be a war hero. You would
think hed be willing to stand~ upd Wak to mtkrw perso,
wouldn't you? But he c=V said Perot, refaring to Doles
service during World War U.

7Ue CnanImssn on Pai -dstb . -a me ypo nri
and Repubicas - deiedowin* tat Pert dd vm be

icuded in the debates -awoiigdeionmnncdby

the Dole campaign.

4 A"



Libertaian Party nominee Harold Browne, Natural Law Party
nominee John Hagelin and U.S.Taxpayer Party nominee Howard
Phillips also were denied the opportunity to participate in
the debates. All three are on the presidential ballot in Texas
alomnng with Clinton, Dole and Perot.

The Reform Party is expected to go to court this week to
challenge the commission's decision.

Dole campaign aides have said their candidate will have a
better shot at scoring points on Clinton during a debate if
Perot is not there to criticize the GOP candidate's 15 percent

tax cut plan.

On Sunday, Perot said the decision to exclude him will hurt
Dole among independent voters who helped the GOP assume

) control of both houses of Congress two years ago.

""See, Senator Dole did something really dumb politically, and
that is he poisoned the attitudes of millions of independent
voters who put the Republicans in power in the House and
Senate with what he's done," Perot said.

Perot, who won 19 percent of the vote nationally as an
independent presidential candidate in 1992, suggested that

* Republicans could lose congressional races this year because
r of the alienation of swing voters.

""Senator Dole, for his own self-interest, was willing to
sacifice the Seate and House races so that he wouldnt have

- Daiseas the - ukh, Hot.. Mbb** LuuWk D~k
Azins, R-hvi sakd the candidae wins meaely going alon
with the decision of the debate commission.

Army added, ""If Bob Dole's afraid of something, 'm prely
dumd sumeit istoRoss PerotL.

-b ---- anhaes ~tcpiuto avoid cg
do he was diwking debates
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""We wamd Ross Pazo in the debates. We made that clear,"

Dodd said

Campaigning in suburban Chicago Sunday, Dole said the debate

format was ""fine with me."

Meanwhile, Dole's spokesman Nelson Warfield continued the
campaign's effort to downplay expectations for the former
senator.

Clinton ""comes in With substantial advantages." Warfield said.

"'He's glib. he's agile. and he's %illing to stake out
positions unrestrained by the truth."

Perot acknouledged that his exclusion from the debates, along
with the nemw~ks' reluctance to run his 30-minute paid
advertisements, has put his campaign at a ""serious, serious
disadvantage.w

Perom also denied that he had refused to debate rival Reform
Party prsdnilcandidate Richard Lamm this summer. Perot
said that the debate couldn't be worked out because of Lamm's
demands.

wWe tried to hwno everythin he wanted to do," said Perot

ThNe two ;P 4*Iidial debases will be held Oct.6 in Hartford,
Cam mi &cL 16 in Smn Diego. A deaebetween

vic~pM~c~~eAl Gore md Jk* Kaip will be

The%9-ius debates wilbegin at 8p.m. CDT.

1 firatp *4esId-ij debate ad the vice-pvcsidential dbt
wil be hosdby a - - r. 'TU Second prsdnildebat
wil bowe a wwm bill fona.

GRAPHWc- h4W Ron ~w (0. 1)
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HEADLINE: CAMPAIGN 96;
PRESIDENT;
Debate flap goes to court;
Perot sues in bid to force his way in

BYLINE: WILLIAM E. CLAYTON JR., Houston Chronicle Washington Bweau Staff

DATELINE: WASHINGTON

BODY:
WASHINGTON - Ross Perot, the feisty Dallas billionaire wrho

shook the political establishment with his 1992 run for
president, sued in federal court Monday to force his way into
the presidential election debates.

""Prt won the 1992 debates: Perot nationalcoriar

Russell Verney said in papers filed with the U.S. District
Court here.

The Commission on Presidential Debats, heated by fonm
RaubicnNational C inaFzukF~h V I a=dh
I~c~icNationa had gjdKki u a ved q

it W lokd Ca*ot 01k Man~ bee o
- nd" Dab Dftbft POW MWl

onmme also deckhed not a Id ? &Ws m Paty
nwain nvt Pt Choav. bft te vAtd deIf
beween Republican isek Kep ad Vice Pes Al Game

I"a wieeend, the Cuin I Dabe "pinp t~a o

- thatPdos an0a6ow aI Doal &w

vaMw Dole &W fm C Na0qfm a
-Ntsm a*9 Feu 01m 1 &A &~M



office.

But the Dole campaign, mindful of the same political history,
wanted face-to-face debates between Clinton and Dole on the
hope that a strong Dole performance would close the lead that
polls give Clinton in the race.

Now, Clinton may gain from the Perot exclusion because the
Reform Party candidate would be expected to vent more anger on
Dole.

""Senator Dole did something really dumb politically, and that
is. he poisoned the attitudes of millions of independent
voters, who put the Republicans in power in the House and
Senate. with what he's done," Perot told NBC's Meet the Press
on Sunday.

The lawsuit by Perot and Choate asked the federal court to
order the commission to admit them to the debates. The suit
asked in the same petition for a court order forcing the
Federal Election Commission to arrange debates that include
Perot.

A Perot lawyer, Professor Jamin Raskin of American University,
said he will pursue the suit ""all the way to the end."

Courts turned down similar lawsuits by third-party cdidates
in 1988 and 1992.

Perot's lawsuit contends the debates commission claimed to be
applying objective criteria to the debates but then
substitted ""overwhelmingly subjective criteria"Ontdby

a rqieetthat only candidates with a ""relistic dome
of wfining would be invited.

Perot's campaigners said that, while Perot drew 19 percent of
the votes in 1992, he was in the single digits in the polls
before the presidential debates that year, just as he is now.

That shows the effect of debates and refutes the ""rnsIice
chCC" criterion the debates commission applied the
lawsuit contended.

""Polls demonstrate that a substantial percentage of the vaiia
poplatonconsiders a candidates debate pfom cea heg,



factor in their final decision," Verney said.

Perot qualified for S 30 million in federal funds for his
campaign, and his name will be on ballots in all 50 states and
the District of Columbia, Verney said.

""This is the first time in our nation's history that a
presidential candidate from outside the two major parties has
been awarded such a grant of public funds." Verney said in a
deposition.

Verniev said the announcement creating the debates commission
in 1987 called it ""bipartisan" and that is the rub. It is so
bipartisan. Verney contended, that it ignored the support
given smaller parties. All the members of the commission are
Republicans and Democrats, he said.

Perot's suit submitted a deposition by American University
Professor Allan Lichtman. tracing the history of third parties
in the United States. They wvere ""way ahead of major parties in
proposing restrictions of slavery, suffrage for women and
minimum wages for wvorkers, and yet they face formidable
obstructions to electoral success." Lichtman said. One of the
obstructions. he said. is the big parties' ""exclusionary
efforts."

""Declaring the election essentially over for all candidates
but two, before a single debate takes place, will only deepen
the nation's cynicism about government," the Perot suit said.

Clin said Monday he had wufted Perot inclwhd bet @ad
with Dole to keep Per2 out only after it becm obvioi
- e itoms th therdwe would be no &dd I&u

wat s i.volvd And I diuh the American people vm
entitled to a debate between Senator Dole and ime..
Along with the lawsuit, Perot is planning television
commercials denouncing the debates commission.

His campaign said it plans to file a complaint today with die
Federal Election Commission uetn reasnab- accem to
network hfKlifies and equal time to air his ads aftrbi
told no wime slots were available this week.

Perot also said he would request that the FEC waive tbw
S %OOO persnal spending limit to allow hi to spad mo o
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his own money on the race.
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LENGTH: 400 words

HEADLINE: Just two debaters, please
s i
THEl ISSUE: Should Perot (or Ralph Nader) participate in presidential
debates?

OUR VIEW: Not this time

BODY:
- The non-partisan Commission on Presidential Debates is wr-estling with this

question: Should Ross Perot be invited to the three presidential debates?

It's this simple: No.

Four years ago, the candidate of the self-created Reform Party was invited
and the commission was right to do so. Perot was a viable candidate who wen
on to get 19% of the vote in the general election and might have done a whole
lot better had he not taken a sabbatical firm thecapgn

Not so this time.

In the four yem since, Perot has enaged in little, if any, pty
ZNbuiling: recift and cmaging ibw foriie fix deidasL

am=oe BY *0 0mud th -ie UuumP"t (domeund atomsp i
w '92 elediam) bus a b ette clam to be inviled to &he ddeae. am

Clinton and Bob Dole stand at the ape of established parties with mion of
committed members.

Had he buil a creible party, Perot might have a credibe nomiaos.*
he wasnoid in a bimrem mail and phone-in ballot that atrced -lwa
relaive handu of voter. His &fadn attraction to the pbi s

Wlsaigeiip sEvryting about N in 1996au~ss
wiycuidcy- wich ishissoume & btbdom gi bins phi '
the debates.
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The Democrats, however, say Ross Perot should participate. That's

understandable, since his candidacy may hurt Bob Dole more than Bill Clinton.
The Republicans say if Perot is allowed in, then Green Party canddate Ralph
Nader should be, too, tasrely because an effective Nader campaign would
hurt Clinton most in must-win California.

The debates - the first one is tentatively set for Sept. 25 in St. Louis -

should be limited to Bill Clinton and Bob Dole. Both have credentials that
Perot cannot match, one is a sitting president, the other the former leader of

the Senate, and one of them, unlike Perot, will be the next president of the
United States.

LANGUAGE: English

LOAD-DATE: September 11. 1996
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HEADLINE: 96.
Pre- debate wrangling centers on Perot, Nader;
Dole doesn't want Perot dogging him unless Ralph Nader gets to pester;
Clinton.

BYLINE: Scott Shepard. WASHINGTON BUREAU

DATELINE: Washington

BODY:
* Every presidential campaign debate is preceded by a debate over the

14 debate. and this year is no exception.

But besides squabbling over formats, podiums and dressing rooms, the
Clinton and Dole campaigns are jousting over whether Ross Perot will be

included in the three presidential debates slated for the coming weeks.

President Clinton wants Perot in. Repuiblican challenger Bob Dole wnt
him out. Or, if Perot is in, as the nominee of the brand-new Reform Paqt.
Dole wants Ralph Nader in too, as the nominee of the fledgling Grem Pt.

1ts all strategic," said Roerut Deanm a w~i dsiftM
professo of politics mIMd com icationu at Virgina sp ~tch~e 1imf I"
Dole does not want to make the same mistake Georg Bush ade in 1992.'

Four years ago, Perot, running as an ineednwas included in tOn
debates between Bush and Clinton and, with his hrhcriticiun of Bak

tuirned the events into a "two against one assault on Bush.

Although Clinton can expect some hits from Pea ths yen, Dob kn 4,
likely to be humt especially if the deficit-hawk Nr ot m his
criticism of Dole's piroposal for broad and deep tax cuts, Denton adds&.

Andtheonymnforinsisting that Nader be inludd is to A b



Clinton's commanding lead in California, a must-win state in the Clinton
electoral college strategy.

The final decision on whether to include any candidates other than Clinton
and Dole will be made by the nonpartisan Commission on Presidential Debates,
which has sponsored the election forums since 1988.

The commission has a comprehensive set of criteria it uses to decide whether
candidates of parties other than Democratic and Republican should be invited.

An advisory panel of scholars is assembling detailed information on the
candidates in order to make a recommendation to the commission next week.

Peter Knight. chairman of the Clinton -Gore campaign, said the presidert's
advisers "have always assumed" that Perot would be invited to the debates.
But he questioned whether Nader is, in fact, a serious candidate.

John Buckley. spokesman for the Dole-Kemp campaign, questioned whether anyone
who is "not much of a factor" in the presidential election should be included in
the debates.

The Dole position is based on the fact that in the most recent public opinion
polls. Perot is supported by only about 7 percent of the voters.
significantly lower than the 19 percent he got in the 1992 presidential
election.

But Russell Varney, Perots national camp~aign coordinator, said them is
"no conceivable reason" why Perot would not be invited to participate, nc
he meets the competitiveness standards set by the commnission.

Perot is currently polling at the sarne levels he polled in the fall of
1992. And a USA Today/CNNI~aIHu pol last week showed 62 pautof

hde debeies should inclAde PbrL

Further, Perot is currently on the ballot in 47 states - Nader is only on
the California ballot - and the Texan is the only presidential candidate other
thi Clinton and Dole who has qualified for federal matching funds to Sm
hiscun11ag

Although three prelential deba and one vice drie" Al dNo km
W=n schs"ed by the cmisothere is no guamaee tha even Mop

Every detailof the upcoming debates is under review by both puties A A

negtite -by Commerce Secretary Mckey Kantor for Clinow



S
former South Carolina Gov. Carroll Campbell for Dole.

Any disagreement could give either candidate an excuse to pull out, though it
seems unlikely that Dole, trailing Clinton by 20 points in the polls, would
not want a face-to-face confrontation of the president.
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HEADLINE: Only Dole and Clinton Should Debate

BODY:
The participants in any campaign debate or joint appearance of the

presidential candidates should be limited to Bill Clinton and Bob Dole.

Yes, Ross Perot is in the race. Ralph Nader has declared himself a
candidate and will be on the California ballot. Various eccentrics and splinter
parties are seeking votes. But even Perot. who will be on the ballot in 47
states, is not a major candidate. His support has hovered around 7 percent in
the public opinion polls. He didn't campaign across the country in primary
elections and caucuses, as did Clinton and Dole.

Perot won the right to call himself the Reform Party nominee by co din
a mail, telephone and Internet poll in which he received 32,145 vote to his
opponent's 17,12 1.

Perot will not be elected. Neither will Nader. The winner on Nov. 5 will be
Clion or Dole. The minor candiats don't belong on the sang debo

pltonwith the Res -mand Imctoc mxissTo put d* tm i wo
give symboli antin to people AM e~e mirm wu1no dusve kt.

Wftwvuus delia %m be habw v i f the mo~,
woe farced to sAme thirk time with people wbo cault win and have noh 0gt
lose by trying to land a verbal knock-out punch.

)NonethelessM, CEO Wre.hIdft FeL The Texas bilinir
delwed to putic ie n 1992 debacs with Cliuton and George Embh

Nr~heledCliuom by m am of is rlikkast wL CWU
fib00 II It t fc m of Paw, Sam to In 4lha ft i

adv q -_0 & Pert gav Clinson in the 199 debuies.

Dslod dia if ft is il douin t p~ Naft *=Udbe
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too. Dole is right. But a far mom sensible approach would be to say no to
both Perot and Nader and focus exclusively on the candidates who have a chance
of being elected.
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HEADLINE: Dole's Secret Weapon?

BYLINE: By, Matthew~ Lifflander; Matthew Lifflander. a lawyer. directed Ross
Perot's 1992 Presidential campaign in New York until July of that year.

BODY:
Next week. the Commission on Presidential Debates is scheduled to decide

whether Ross Perot should be included in the television debates.

The bipartisan commission bases its decision on useful criteria - a
candidate's "realistic" chances of winning and his national presence, for
example. But the commissioners also respond to the wishes of the major party
candidates. and the conventional wisdom is that the inclusion of Mr. Perot
would be good for President Clinton and bad for Bob Dole.

Earlier this month, Leon Panetta, the White House chief of staf said be
"hoped and expected" that Mr. Perot would be invitcd to the debates., The
more publicity Mr. Perot and his Reform Party get, the fewer votes for Mr.
Dole, the thinkingt goes at the White House - a view -ppreny shared by do
Dole cpagwhich doesn't vwn Mr. Pert to shareP the stage with its

WMr Dole should reconide his advisers' asm muon There is a vey a
vtm Wi . Perot's participation in the debates to his avnae

Wr Perot, who still deserves more credit than anyone else for makiag dw
h AF a national issue, would almost certainly use the debates to attwk bk.
S.'s promised 15 percent tax cut, the former Senatos corecmag i t

Dole is to succeed in getting more voters o pay atuintion w bs p~a
6= of its appeal,, he mo have the opot~yto mulm li0~

an agrsieM.P twould gwhi Nohis che.qg
mPny canadidate personifies the nation's coucern about the defi& SM

-i smy,. nbt, that this justifies his patiipton in the debates his



Of course. Mr. Dole must also convince viewers that he can keep his tax-cut
promise without making the national deficit worse than it already is. That is a
tough sell. made tougher by the number of programs that he has promised Mo to
cut. But if he prevails in a back-and-forth with Mr. Perot on this issue, he
%~ill greatly enhance his own position. And it shouldn't be hard to score agains
Ross Perot.

As a debater. Mr. Perot. who prefers to control his public presentations.
is limited. H-e tends toward repetition and rhetoric and can get flustered or
testy if called on to defend his positions or to think "out of the box." as he
likes to put it.

For evidence of this. Mr. Dole need only recall how poorly the Texas
billionaire did in his televised debate with Vice President Al Gore in 1993 on
the North American Free Trade Agreement. Mr. Gore's reasoned support of the
agreement demolished Mr. Perot's snappish opposition. It was a rout. The
public perceived Mr. Perot as ill-prepared. brittle and even mean. And Now Mr.
Perot has picked Pat Choate. an economist who was his coach for that debate,

as his running mate.

With Mr. Perot in the mix. Mr. Dole can make him. rather than the
President. the foil on the tax cut issue. Mr. Clinton %~ill probably attack
.Mr. Dole's economic plan. too. but he is more likely to do so effectively. There
may be no better way to enhance Mr. Dole's stature and validate his tax cut plan
than by engaging Mr. Perot in a televised debate. Unless the Republican
candidate. well behind in the polls. has a better idea. %%iiat does he have to
lose?

GRAPHIC: Draw~ing
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HEADLINE: Perot camp launches PR blitz for debate

BYLINE: Lori Stahl. Staff Writer of The Dallas Morning News

BODY:
With a national panel set to recommend Tuesday bo, will ptcpein the

presidential debates, Ross Perot's campaign launched a public mieliom
blitz Monday to ensure that he makes the cut.

Although Perot aides insisted that they weren't worried, the cmag
rreleased a list Monday afternoon of congressional and media pe-o- liie wtin

said that the Dallas billionaire should be allowed to debate Presidema
Clinton and Republican Bob Dole.

"We fully expect to be included," Perot '96 spokcswouun Sh oh bo kd

Participafinm the debates is critical to the Pere c p, a.1
say, because it will provide the Reform Party nominee wit nede =ofnis
and could enhance his credibility among voters.

CK Although e go 19 percemof the usiomw vofe in l992,iool-of hae iaod him mmng ind th* ulgL

A soenawith the Camsso on Preid Debat m hetMof
that no decision had been made but that one was expe uc ted by nowa T f.

Amon the prsdnilcnedrthe Dole cioqn a I k
Prtto take part in the debates md hao pressed its cma m st

Me emw

MW cum bwp ui do it apa W. Po w .
Cdidates must meet a set of criteria that isicludes a kwey vomb
iNS to tbeir K1i in the polk mid bow wriotely -



the ne-4s media.

In a letter to members of the debate commission released Monday, Perot
'96 nafional coordinator Russ Verney asked to meet with the panel before a
decision is mkle. He also said the criteria used to decide who gets to debate
is biased and flawed.

'Your subjective criteria is more than a little disturbing." Mr. Verney
%"1OC.

In an apparent attempt to address that issue. the Perot campaign released a
list of newspape editorials and columns calling for him to participate.

Other note that Mr. Perot's campaign received almost S 30 million in
federal funding for his campaign this year. They say that signals a significant
public investment that should qualify. him for the debates.

Stall others point to the fact that Mr. Perot was permitted to debate in
1992. when he also was at a low ebb in the polls.

Finall,%. his campaign points to a recent Harris poll that found that three

out of four voters thought he should be included in the debates.

The Perot campaign released a list of 70 members of Congress -40
Republicans and 30 Democrats - who they, said want Mr. Perot in the deb@W&s
No Toums wer on the list.

Swif woitam Summ Feeney in Wasumigton contributed to this report.

GRAPHIC: CHIART(S): (DMN) Issues Watch.
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October 11, 1996

Lawrence H. Noble, Esq. Q~ A)

General Counsel ~*-i'
Federal Election c ision Olt) El
999 E Street, SW.
Washinqton, D.C. 20463-

Re: HM 4473

Dear Mr. Noble:

The undersigned represent rsonet DUC Services
Corporation/Dcti National Comittee and R. Scott Pastrick, as
Treasurer, in the abov-captio -. AStmt of Designation
of Counsel is att~

On behalf of thee r ip o Amntsv w are providing a repneto
the complaint filed in this EM. First, there: is simply no basis
f or having nae the O a repnetin this M. Th-
Comission's relatioin 31 C.P.A. S 111.4(d)(1)# eur that a
conla jut, to be valid, ot Oclearly idniyas a rea*pondent, each
person or entity wb- is aeedto have o ite a violation. 0 in
this case, the cxmlimint, des slor& IIIi~, &=%ed t the
one entity whic Is algdto WPM ~te a y1i1tion--the

ci isso n Mpreiia W. MW.34 ~DC ow
any other entty Is so~e a -I

Second, the adMin Omen In MY waleg that the DEC
has committed any violatim a Um thedkal Ziection C~pign At of
1971, as a d(the *At) cc tam ~Misimn's r"Mios
complaint idem no m 3 u2yuit ile a oibi too oc
Other &nlavful - Nby oWay invelViag. 3EC

Th it at Omn aw t tht am "W so as affiliated
comittee at thke n5
National 0-itm in-1t Os

complaint whih coud ev z~l Meu th minn that the
major rpanm ot am C Is Um-elf Mn~A *ltiO of

(D. C. Cir 99)



Further, even if CPD could conceivably be considered a
"political committee," it has not been "established, fianced
maintained or controlled" by the DNC, 11 C.P.U. S 1l0.3(b)(1)(i).
CPD obviously has not been established by a single national
committee of a particular political party; to the contrary, it was
originally established by the chairs of bot. :major parties. The
complaint adduces no evidence that the DOC has in any vay
controlled or financed the CPD, and there is none. The DEC has
contributed nothing to the CPD,, and the organization is controlled
by an independent board of directors, none of whom are DEC members,
officers or employees.

For these reasons, the Commission should find no reason to
believe that respondents have violated the Act or Commission
regulations, and should dismiss the complaint.

Respectfully submitted,

Jos E.Sandler, General Counsel
Neil P. Reiffr Deputy General Counsel

Attorneys for Repnnt DE
Services Corporationf Democratic
National Coemittee and R. Scott
Pastrick, asnraue
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter Of)
) MUR 4473

Commission on Presidential Debates )

RESPONSE OF THE REPUBLICAN NATIONAL COMMFITEE
TO THE COMPLAINT OF PEROT '6, INC.

This is in response to the Complaint identified as MUR 4473 filed by Perot'96, Inc.
("Perot") against the Commission on Presidential Debates ("CPD") and, a-parntly the
Republican National Committee ("RNC") for knowingly and willfully violating various
provisions of the Federal Election Campaign Act of 1971, as amended (2 U.S.C. 1 431 et
seq.) and the Presidential Election Campaign Fund Act (26 U.S.C. § 9001 et seq.), a well
as the pertinent Federal Election Commission ("FEC") Regulations.

Since the CPD is not an affiliated committee of the RNC as the Complaint allp. MUR
4473 should be dissed as it relates to the RNC.

The Complaint erroneously alleges that the CPD is an affiliated com ttee o( NC.
Under FEC reuainin orde for the CPD to be an affiliatedcomte
must be a Pltia committee dug is "esiihd fumewd, g
te RNC. I I C.F.R. 1100.5(0) Mw CPD isamtrwjw

Jr. ad P&d G., Kirk, Jr. ns a -dirw -oxmium uqi u
orml7iom, as a potential faom r tPreiu, a C d ebf Js.

Falwcnkopf was Chairman of the RNC at the time, CPD was never-
sactondor approve oguiwa of the RNC. Albmsb Mews

Kirk, tdoCei of CPD, served as the chairs of the uor natioud
they so logrdo so; Haley Barbosw, the coma* choir of the RNC, dmwg
Board of Direcwsn. In fiat, no CPI) Bowd nume b P is as officeof~
Nileud Co~ilie.



0 S
The CPD is not a political committee established by the RNC, nor is it financed,
maintained or controlled by the RNC. As a result, the Perot allegations that the CPD is
an affiliated committee of the RNC is erroneous. Therefore, this complaint implicating
the RNC is frivolous, and should be dismissed as it relates to the RNC.

For all the foregoing reasons, RNC respectfully requests that the FEC dismiss the Perot
Complaint against the RNC, ind no reason to believe that the RNC violated the Federal
Election Campaign Act of 197!. as amended, or the Presidential Election Campaign Fund
Act. and close the file with respect to the RNC as it pertains to MUR 4473.

Respectfully submitted.

Thomas J. Josefi ak

Counsel for the Republican National Committee
and Wkilliam J. McManus, as Treasurer

September 15. 1996



ST1AT'EMENT OF DESIGNATION OF COUNSL&

MUR 4473

NAME OF ('01 TNSEL.: Thomas J. Josefiak

ORGAN IZA Tl( N: Republican National Committee

ADDRESS: ('ounsci's Office
3 10 First Street. SE
Washington. D.C. 20003

TELEPHIONE: (202) 863-8638

FAX: (202) 863-8654

The above-named individual is hereby designated as my counsel and is authorized
to receive any notifications and other communications from the Commission and to act
on my behalf before the Commission.

Date Signatur

RESPONDENT'S NAME: - ' Natoe Ceeup
Wiliun J. N 'ctmsTuu

ADDRES: 3 10 First Street, SE
Washington, D.C. 20003

TELEPHONE: HOME ( )
BUSINESS (202) 86348638
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DOLE KEMP

Oet~bcr 21,s 1996
VIA FACSIMILE
202-21903923
Colleen T. Sealander, Eaq.
Central Enl'rcmeM Docket
Federaj Elmcion Commisson
999 E Stt, N.W.
IVWAhnton, D.C. 20463

,.-h~ ~

(.0

~
-~ z -,

a1~

Dear ms. s~euir

Ths lete will on&rm ott convcrsatia tis momia iW which I told you tha thecampaign received in the mail today a torn portioun Of yor Septembe 26,1996 leterincOnmectiOn with MUR 4473. The cMIpg dW mot receve the "dticwlete, or muy Wttmtu mtto the fetter. You told me that dit FEC woul resead 'he lete with "Uduepj mud tbat diecaMPaign shold calculate its "Ta t t ueSo mepond from the due the campaipn receives thenew letter.

Thank you for your insancew with t~s mmtaw.

Dwt Gomw~ cew

mW adee *yabA"'01
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FEDERAL ELECTION COMMISSION

October 22. 1996

Robut E ii. Tresswer

P.O. Box 77658
W-s-& .; D.C. 2013

RE: MUR 4473

DeN Nf. I gi r

1.j In efmeImy ftlepbM convusatuos WAt Mak shelch an 21,
1996 mmd las 1~dind te samep day, emlosed is a op oft&e sotiicaiom packp
maled wo yaw ona Sqwmber26,1996. Your espome ib sbould be adkemed
o the Geimal Cowie's Office, must be submitWe *ithin IS deys of mccip of this

Ifyou bow muy qusim laefedl fEe to cotw me at (20) 219-34M0.

Sim



DOLE KEMP AP

October 25. 1996
Colhen T. Sealander, Esq.
Central Enforcement Docket
Federal Election Commission
999 EStreet, N.W.
Washington, D.C. 20436

RE: MUR 4473

Dear Ms. Sealander:

Your October 22, 1996 letter to Robert E. Lighthizer was receiv.ed by the campaign on
October 24, 1996. On behalf of Mr. Lighthime and the campaign. I rcspectfully rues an
extension of twenty (20) days up to and including November.28. 1996. within which to file a
response. The extension is necessary for the campaign to thoroughly review the cmlitand
obtain information relevant to a response.

Your favorable consideration of this request %ill be appreciated.

Sincerely,

Jc

Douglas C. Wurth
Gal Coune



FEDERAL ELECTION COMMISSION
WA',HI%.1% c.4bi

III-October 31. 9

Douglas C. Wuith, General Counsel
DOLE/KEMP
8 10 First Street, N.E.
Suite 300
Washington, .D.C. 20002

RE: MUM 4473
Dole/Kemp, Robert Lighthizer,
Treasurer

Dear Mr. Wwrth.

This is in resons to Your letter dated October 25, 1996 which we received onOctober 28, 1996 requesting an extension to respond to the complaint filed in the above-imeedmatter. After considering the circumstances presented in your letter, the Office of the GenealCounsel has granted the requested extension. Accordingly, your response is due by td e Ofbusiness on November 28, 1996. i

If you have mny questions please contact the Central E rcmgDocke at ( )219-3400.

'-1v

- ~
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October 31, 1996

vpIN,#Y A~ 9 4- F#

Colleen T. Sealander, Esquire
Office of the General Counsel
Central Enforcement Docket
Federal Election Commission
999 E Street, N.M.
Washington, D.C. 20463

Rat Ur 4451 - Natural Law Party Comlaint
=447l -- Perot egg.Ica lin

Dear Ms. Sealander:

He submit this letter on behalf of the Commission on
Presidential Debates (OCPDO) in response to the Natural Law
Party's (PNLP* September S. 1996 letter complaint (0" Lgtter
~lainte) and Perot 096, Inc.$* (*Perot) DW

letter cam1aiat (OPerot Letter Cain*I).
Letter Coaite raise virtually identicalii
we ad&~ tow Letter ~ulains jointlyhein

IM e tter Cplaints were filed shortly in adace of the
CPDso 19% presidential debates by political organizations with a
decidedily partisan goal: to secure for their rsetv
presidential candidates an invitation to partiiate in we
l9%6 dste-. With this end in mind, each avse ik 3

cr~e reaingof the Federal Etlection Cown"mios-(PC
regulatiw ~eeming the sponsorship ofebts

ft bw*at. colainantso priacipa oW~~
rg 11, i*S*S In 13. C.1. R It 10. 13 (c) that rqu i r'*- go
oxganixatiomms to use 6objective criteriag to extenddbt

w

obSa a*wows
jOS. C6,428&," 4

a soma% Go~

A"" a .. 6a d .

6e4aeg'60604."

44-C aag$

r !%
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Colleen T. Sealander. Esquire
October 31, 1996
Page 2

invitations mandates that such determinations be made based
solely on criteria that can be mechanically applied.
Complainants would read the rule to bar the exercise of any
judgment whatsoever by the staging organization, even if, as
here, the staging organization made its invitation decisions
pursuant to a published standard that (1) is capable of objective
application as to which rational minds would not differ, (2)
provides very substantial constraints on the staging
organization's exercise of discretion, and (3) bears a close
relationship to the nonpartisan educational purposes of the
debates in question.

The construction complainants advance is unwarranted under
the plain language of the regulation, would render general
election presidential debates that include the leading candidates
highly unlikely, and would raise a host of serious legal issues.

As demonstrated below, neither the NLP nor Perot Letter Complaint
would support a finding that there is reason to believe that CPD
has violated the Federal Election Campaign Act of 1971, as
amended (the "Act-)

I &QGR

A. The C mmion an Presidential Debates

The 1984 presidential election campaign focused national
attention on the role of debates in the electoral process.
Specifically, although face-to-face debates between the leading
presidential candidates ultimately were held in 1984, they usre
hastily arranged, virtually at the last minute, after an 3rt Widd
period of sporadic negotiations between representatives of the'

In addition to the Letter Complaints, Perot and XLP also
filed, in September 1996, separate lawsuits in the United States
District Court for the District of Columbia against CPD arA the
FEC pertaining to the subject matter at issue in the Letter
Complaints. Plaintiffs in those actions sought emnergency
injunctive relief. The two lawsuits, which were consolidated
the district court, have been dismissed, as described ne m~
in the October 4, 1996 Opinion by the United States Comrt
Appeals for the District of Columbia Circuit. ftMV
Election Coinan, No. 96-5287 and atiy.Fdrl20tm-,
Coln No. 96-5288 (D.C. Cir. Oct. 4. 1996) (attached as fthbt
A).

GLI6414 C1
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nominees of the Republicans and Democrats, President Ronald
Reagan, and former Vice-President Walter Mondale. The ultimate
decision to hold debates during the 1976 and 1980 general
election campaigns followed a similar flurry of eleventh-hour
negotiations among the leading candidates. In 1972, 1968 and
1964, such last-minute jockeying resulted in no presidential
debates at all during the general election campaign. Thus, the
1984 experience reinforced a mounting concern that, in any given
election, voters could be deprived of the opportunity to observe
the leading candidates for president debate each other.11

Following the 1984 election, therefore, two distinguished
national organizations, the Georgetown University Center for

r Strategic and International Studies and the Harvard University
institute of Politics, conducted separate, detailed studies of
the presidential election process generally, and of the role of
debates in that process specifically. Declaration of Janet Brown
(hereinafter, *Brown Declaration*) (attached as Exhibit B), 1 6.
The reports produced by these two independent inquiries found,
inter &"ia, that: (1) debates are an integral and enhancing part
of the process for selecting presidential candidates; (2)
American voters expect debates between the leading candidates for

0 president; and (3) debates among those candidates should becom-e
institutionalized as a permanent part of the electoral process.
Both the Georgetown and Harvard reports recommnended that the two

r major political parties endorse a mechanism designed to ensure,to the greatest extent possible, that presidential debates
between the leading candidates 'be made a permanent part of the
electoral process.81

In response to the Harvard and Georgetown studis, tif-
then-chairmen of the Democratic and Republican Natioaml
Comittees jointly supported creation ce the CPD. Id& I I. .
CPD was incorporated in the District of Columbia on February 1g.
1987v as a private, not-for-profit corporation to 'organize,

Sm enrAlly N. Minow & C. Sloan, For Grt lopta23S
(1987); Cbmission on National Elections, Electing1b the
A P rogaM for Reform 41-42 (R.E. Hunter ed. 1986); SWerdOv

J.Swerdlow ed. 1967).

fi N. Minow 4 C. Sloan, &MRpA note 1, at 45.

*ia~~i..ea
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manage, produce, publicize and support debates for the candidates
for President of the United States." LL~ 11 3, 9. The CPD Board
is jointly chaired by Frank J. Fahrenkopf, Jr., former chairman
of the Republican National Committee, and Paul G. Kirk, Jr.,
former chairman of the Democratic National Committee.11~
118, 11.

CPD sponsored two presidential debates during the 1988
general election, jgL. 1 20, and four debates during the 1992

1'While Messrs. Kirk and Fahrenkopf served as chairmen of
the Democratic and Republican National Committees, respectively.
at the time the CPD was formed, they no longer do so. Brown
Declaration, I 8. The current chairs of the national party
committees do not sit on the CPD's Board of Directors. No 2
CPD board member is an officer of the Democratic or Republican 4

National Committees. LL CPD receives no funding from the
government or any political party. jj. 4.

) NLP's and Perot's claims to the contrary notwithstanding,
CPD is =~ controlled by the two major political parties nor has
it been operated for the purpose of strengthening the major
parties. While the CPD's creation was enthusiastically supported
by the then-chairmen of the major parties, it was foe as a

r separate and independent corporation. Before the CPO began its
operations in earnest, there were, as Perot notes, isolated
references to the CPD as a abi-partisano effort. see
Perot Letter Complaint at 2. In context, however, snob
references spoke only to the efforts of the CPD's f t
ensure that it was not controlled by any one polit ..''not
an ef fort by the two ma Jor part ies to control the Cww
q.rat ions or to exclude debate participation by nmsftj*-t party
cadidates in CPD- sponsored debates. Perhaps more im~ortaatly,
these isolated references ignore not only the undisputed efforts
of the CPD and its Advisory Commuittee to research and ostogbish a
scrupulously non-partisan procedure for selecting dft.
participants, an JAL"* at S-6, but also the welleete -W
that, for example, a taxpayer may engage in partisan s*Iies,
in one capacity and nevertheless maintain a I 501(c) (3)'' ion
to engage in non-partisan activities in another.

0.Lgo 11mthanD aL"n 461 U.S. 540 (1963)(
.*M dalstuctrecoldmaintain I 501(c) (3) .xt w n-

partisan activities, even though it engaged in partian )ghbing
in a separate tax capacity).
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election, three between presidential candidates and one between
vice presidential candidates, jS,. 26. In connection with the
1996 general election campaign, CPD sponsored two presidential
debates and one vice presidential debate. CPD's debates have
been viewed by tens of millions of Americans, and have served a
valuable voter-education function. In addition, CPD has
undertaken a number of broad-based, nonpartisan voter education
projects designed to enhance the educational value of the debates
themselves. LL. 1 38.

B. CPD's Promulgation Of Objective Candidate Selection
Criteria

The specific voter education purpose of CPD's debates is
to bring before the American people, in a debate, the leading
candidates for the Presidency and Vice-Presidency. Brown
Declaration, 1 36; Declaration of Richard Neustadt, 5
(hereinafter "Neustadt Declaration") (attached as Exhibit C). In
any given presidential election year, there are scores of
declared non-major party presidential candidates, including over
130 in 1996. Brown Declaration, 1 37; Neustadt Declaration, 1 9.
Accordingly, virtually from its inception, CPD recognized the
need to develop nonpartisan criteria to ensure that it identifies
all of the candidates in a particular election year who,
regardless of party affiliation and in light of the educational
goals of the CPD's debates, properly should be invited to
participate in those debates. Brown Declaration, 1 13.

In 1967, to assist in the development of participant
select ion criteria, CPD formed an Advisory Committee, comprise4
of distinguished persona from various fields,, incluti
individuals with no known affiliations with any mdw prty*
prm Declarat ion, I IS: Nustadt Declaration,, 1 4. After the
Advisory Committee comqpleted Its deliberations,, the CPD Board Of
Directors appointed a subcomittee of that group, headed by
Professor Richard Neustadt of Harvard University,, to develop
scific nonpartisan criteria for the identification of

appropriate candidates to participate in CPD-spoaxe,' debates.
Brown Declaration, 1 16; Neustadt Declaration, '1 4.

In 198. pursuant to the recomadations of that
committee, and consistent with its educational mission, CPO
determined that it would invite to participate in its debatesAWT

"'p mmm-ajor party candidate with a 'realistic chanceO of being
elected President or Vice President of the United States and

,.%,*' 4 .01
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adopted a series of indicators it would consider in applying that
standard. Brown Declaration, 1 17; Neustadt Declaration, 5.
Those criteria were applied in connection with the CPDsa
sponsorship of 1988 debates. Brown Declaration, 11 19-20;
Neustadt Declaration, 11 6, 8. Subsequently, CPD adopted and
applied these criteria again, with only minor changes, in
connection with the 1992 debates. Brown Declaration, 11 22-23;
Neustadt Declaration, 11 6, 8.1'

I Among the background allegations in the Perot Letter
Complaint is an attack on aspects of the CPD's sponsorship of
debates in 1988 and 1992. With respect to the 1988 debates,, the
Perot Letter Complaint repeats baseless allegations that,
somehow, an agreement between the Bush and Dukakis campaigns

* - rendered the debates a fraud and a Ohoodwinking of the American
public." Perot Letter Complaint at 3. In fact, the 1988
debates, in which distinguished journalists including Jim Lehrer,
Peter Jennings, Bernard Shaw and Tom Brokaw participated, Brown
Declaration, 21, were widely praised. For example, the Wall
Street Journal noted, after the first of CPDOs 1988 presidential
debates, that Othe no-issues, campaign issue is dead; by the
time the debate finished, voters knew they had a clear-cut
choice." Wall St. J., Sept. 27, 1988, 5 1, at 34. The kLJIM
I= asserted that the first Rush-Dukakis encounter was a *Gold
Medal Debate," and *the best presidential debate in history.'
Baltimore Sun, Sept. 26, 198, 5 A. at 6. Nationally syndicated

) columnist David Broder wrote that the debates provided the voters
the "invaluable experience of watching the presideatial asid vios
presidentijal candidates engage each other - - and pemlU of
journalists' and further opined that spmossi t towedebates by CPD '6ought to be cot e4'Ms. .*.

1988o J A. at IS.

With respect to the 1992 debates, presented with the
inconvenient fact that CPD invited Ross Perot and Adnral Jams
Stockdale to participate in thoee debates, Perot urges that 0CO'only invited Hssrs. Perot and Stockdsle to debate 11---m thomajor party candidates so insisted. If Perot Lettrw asweh
at 3-4. This is simply false. As the =6s6ourm m
correspondence demonstrateso & Octaoe Go IM P~1992 letters from CPO to the 9vok and Clinten
as Exhibits, D & 3); mKNOM Sr w~lawtIoM67 .very clear to the major part candidates that it would oly
t9 sponsor debates that were consistent with its voter ZdatWi '
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C. CPDCs Adoption Of Criteria For 1996

On October 31, 1995. CPD publicly announced that it would
again employ its "realistic chance of being elected" standard,
with only minor changes, when making its determination of which
nonmajor party candidates to invite to its 1996 debates. Brown
Declaration, 1 27. The CPD's Candidate Selection Criteria for
1996 General Election Participation (attached to the Brown
Declaration as Exhibit 1) ("1996 Candidate Selection Statement")
that were applied to the 1996 debates, and that are put at issue
by the 1JLP and Perot Letter Complaints, state:

The mission of the Commission on Presidential
Debates ("the Commission") is to ensure, for the

benefit of the American electorate, that general
election debates are held every four years between
the leading candidates for the offices of President

) and Vice President of the United States. The
Commission sponsored a series of such debates in
1988 and again in 1992, and has begun the planning,

) preparation, and organization of a series of
nonpartisan debates among leading candidates for
the Presidency and Vice Presidency in the 1996
general election.

The goal of the Commission's debates is to afford
the members of the voting public an opportunity to

) sharpen their views of those candidates from among
whom the next President or Vice President will be
selected. In light of the large number of declared
candidates in any given presidential election, the

)k- Commission has determined that its voter education
goal is best ac~lieved by limiting debate
participation to the next President and his or her
principal rivalW(.

A Democratic or Republican nominee has been elected
to the Presidency for more than a century. Such

purposes and its candidate selection criteria. even if tbatWAW-
the 1992 debates would be conducted by another sponsor. far UI.
reasons set forth in the Advisory Commnittees* 1996 recoiend-t~
to the CPD, I= Neustadt Declaration, Exhibit 1, Mr. Perot W"
deemed to satisfy the CPD's criteria in 1992. See note 7. iafxmD

0116614 01
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historical prominence and sustained voter interest
warrants the extension of an invitation to the
respective nomninees of the two major parties to
participate in the Commission's 1996 debates.

In order to further the educational purposes of its
debates, the Commission has developed nonpartisan
criteria upon which it will base its decisions
regarding selection of nonmajor party candidates to
participate in its 1996 debates. The purpose of
the criteria is to identify nonmajor party
candidates, if any, who have a realistic (i~e.,
more than theoretical) chance of being elected the
next President of the United States and who
properly are considered to be among the principal
rivals for the Presidency. The realistic chance of
being elected need not be overwhelming, but it must
be more than theoretical.

The criteria contemplate no quantitative threshold
that triggers automatic inclusion in a Commission-
sponsored debate. Rather, the Commission will
employ a multifaceted analysis of potential
electoral success, including a review of
1) evidence of national organization, (2) signs of

national newsworthiness and competitiveness, and
(3) indicators of national enthusiasm or concern,
to determine whether a candidate has a sufficient
chance of election to warrant inclusion in one or
more of its debates.

~gBrown Declaration. Exhibit 1 at 1.

Specifically. with respect to evidence of national
organization. the criteria provide for:

* Satisfaction of the eligibility requirements
of Article 11. Section 1. of the Constitution
of the United States;

* Placement on the ballot in enough states to
have a mathematical chance of obtaining an
electoral college majority;

* Organization in a majority of congressional

*~74U~&401
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districts in those states; and
Eligibility for matching funds from the
Federal Election Commission or other
demonstration of the ability to fund a
national campaign, and endorsements by federal
and state officeholders.

LL. at 1.

Likewise, the criteria focus on the national
newsworthiness and competitiveness of a candidate's campaign,
including evidence of the news coverage of the candidacy over
time and the state of the candidacy at the point the CPD makes
its invitation decisions. The evidence to be considered
includes:

* The professional opinions of Washington bureau
chiefs of major newspapers, news magazines,
and broadcast networks;

* The opinions of a comparable group of
professional campaign managers and pollsters
not then employed by the candidates under
consideration;

* The opinions of representative political
scientists spe cializing in electoral politics
at major universities and research centers;

* Calm inches on newspaper front pages and
expoureon network telecasts in o~rm

with the major party candidates;ad ..

* Published views of prominent political
coetators.

j..at 2-2.

Finally, the criteria consider evidence of natiaol public
enthuis or coacern, including:

* The findings of significant public o~a. ~
polls conducted by national polling aed m'
organizations; and

'1,v;qlwswsu -f
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* Reported attendance at meetings and rallies
across the country (locations as well as
numbers) in comparison with the two major
party candidates.

.~.at 2.

D. ARRlication Of The 1996 Criteria

On September 16, 1996, the 1996 Advisory Committee met to
apply the CPD's candidate selection criteria in light of the
facts and circumstances presented by the 1996 campaign. Brown
Declaration, 1 31; Neustadt Declaration, 9Y1 In connection
with its deliberations, the 1996 Advisory Committee was provided
with voluminous public information concerning the 1996 general
election campaign and the over one hundred candidates who have
declared their candidacy for the office of President or Vice
President. Brown Declaration, 1 32.

After reviewing and discussing the facts and assembled
'0 materials, the 1996 Advisory Committee unanimously concluded

that, as described in the CPD's 1996 Candidate Selection
Statement, only President Clinton and Senator Dole qualified for
participation in the CPD's 1996 debates. Brown Declaration,
33; Neustadt Declaration, 9. The Advisory Coittee

V commnunicated its recommnendation in this regard to the CPD Board
by letter dated September 17, 1996. Brown Declaration, 1 34;7) Neustadt Declaration, 1 10.!' The CPD Board unanimously

0' 1' The 1996 Advisory Committee, as it did in 1992, cesited
of the following distinguished citizens: Professor
Professor Diana Carlin of the University of Kansas;*Ridings, President, Council on Foundations and former Presdent,
League of Women Voters; Kenneth Thompson, Director of the Miller
Center, University of Virginia; and Eddie William, President,
Joint Center for Political and Economic Studies. SM brw
Declaration, 1 11.

The Advisory Commiittee's September 17 letter explained:

We have concluded that, at this stae Of
the campaign, Mr. Perot has no realistic
chance either of popular election in
November or of subsequent election by the

- ' kl U14A
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accepted that recommnendation, after its own deliberation and
discussion, in a meeting held that same day. Brown Declaration,
135.

House of Representatives, in the event no
candidate obtains an Electoral College
majority.

Four years ago, we confronted an
unprecedented condition when Mr. Perot
rejoined the campaign in October. We
were mindful that the preceding Spring,

3 before his withdrawal, he had registered
approximately 40 percent in the polls,
and that upon rejoining the campaign, he
could spend unlimited funds on television
campaigning. Unable to predict the
consequences of this comination, we
agree that he must be presumed to have a
remote chance of election, should he do
well enough so that no one else won a
majority of electoral votes. His c~
in the mouwe of aep-ese--aIV** we fond

inaculle 80.0 we iite
pRopect ot elect ion me millhely het~lf

unrealistic.

With the 1992 results and the
circumstances of the current campaign
before us, including Mr. Perot*s fundin
limited by his acceptance of a federal
subsidy, we see no similar circumeItA"c
at the present time. Nor do mny of the

ac~c or jomnl istic iaildmls "o-

Weustadt Declaration, Exhibit 31.
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II. CPD HAS FULLY COMPLIED WITH THE ACT AND APPLICANLE 72C
REGULATIONS

A. CPD's Candidate Selection Criteria Fully Coply With
AD~licable FEC Reatlations

CPD's criteria are fair, objective, non-partisan, and
lawful; they meet the requirements of 11 C.F.R. 5 110.13(c) in
all respects.

In applicable part. 11 C.F.R. 5 110.13(c) provides as
f ol lows:

Criteria for candidate selection. For all debates,
staging organization(s) must use pre-established
objective criteria to determine which candidates
may participate in a debate. For general election
debates, staging organization(s) shall not use
nomination by a particular political party as the
sole objective criterion to determine whether to
include a candidate in a debate.

Both Letter Complaints argue that CPV's debate selection criteria
fail to comply with 11 C.F.R. I 110.13(c) in two respects.
First, NLP and Perot assert that the CPD does not use solely
0objective criteria* in its selection proces. fi~W both

argue that the CPD provided an 6automatica invitation to the
major party nominees and that to do so violated the regulation.
As explained below, the Letter Complaints badly misainetrue both
11 C.F.R. 5 110.13(c) and the CPDs debate selection crtwaX.

Complainents avnethe strained prpati dko- S
invitaions should have been extended to aycandidate
satisfied th. following indicators specified in CPesCadat
Selection Criteria - - Constitutional eligibility to bol4th
office of President of the United tates, ballot asomn
eligibility for matchivig funds from the VEC. Jf MWP Ltt~r

C laint at 3-Al The result-oriented Letter C=91aists rsc

4.. The Perot omlaint states that fourelaet
'select ion criteria satisfy FEC regulations, although it ds ma
provide the FCC with a listing of the specific criteria to ~c
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CPD's other indicia as "subjective" (including even polling
data), and appear to reject the application of any criteria that
would require a debate sponsor to exercise any judgment
whatsoever in putting together a debate. Given that presidential
candidates are not legally required to debate, it is, frankly,
difficult to imagine purely mechanical criteria of the sort
envisioned by complainants that would have any real prospect of
resulting in debates among leading candidates.2'

In fact, the FEC's regulations are not the anti-debate
straitjacket NLP and Perot maintain.

First,. the regulations do not define the phrase "objective
criteria" at all, and certainly do not define the phrase as NLP
and Perot would.12' Indeed, in 1994, the FEC Office of General

it gives its imprimatur.

I As the D.C. Circuit has noted, there is great uncertainty,
su a . whether the major party candidates would agree to
debate candidates with only modest levels of popular support.
&, Fulani v. Brady, 935 F.2d 1324. 1329 (D.C. Cir. 1991), cgfl..
denied, 502 U.S. 1048 (1992). Indeed. Mr. Perot'sow
unwillingness to appear on Larry King Live or to participate in
various debates among the *minors party candidates in 1996 has
been well publicized.

A sponsor of general election debates that harms to afford
the American public with a debate that includes all ai the
leading candidates has a difficult task: to be imeWwve
to invite all those who genuinely are anmg the
candidates. but not so inclusive as te eliminate ay~
that the principal candidates will participate. it ievery
difficult to conceive, in the context of general electio
presidential debates, of purely mechanical criteria,anoce
well in advance of the debates C(..L.. "pre-establisbu'a
required by 11 C.F'.R. S 110.13(c)). that could strike the
delicate balance needed to serve this legitimate voter eacatuwm
goal.

AA Although complainants urge in the Letter 0
the only construction of the phrase objective crit f
equivalent of "mechanical criteria," Perot expressly arguedMM in
the litigation that the regulation was "void for vaguenaess sad

.*I, 4 et L4 n1
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Counsel submitted for the FEC's consideration a proposal that the
regulations be amended to give examples of criteria that would
qualify as objective, and examples of those that would not. 1
NCFL Rulemaking Memorandum at 73-74 (March 9, 1994) (excerpts
attached as Exhibit H). Thus, the FEC staff expressly proposed
that the FEC consider whether "objective criteria" should exclude
"subjective evaluations of whether an individual is a
significant, major or important candidate" or "(plolls or other
assessments of a candidate's chances of winning the nomination or
election." .II . at 74. This portion of the proposed regulation
was ree e by the FEC and is =~ a part of the rule. u'

susceptible to a construction entirely compatible with the CPD's
criteria. Plaintiffs, Amendment to Verified Complaint for
Declaratory Judgment and Injunctive Relief (attached as Exhibit
F); Transcript of Hearing in Hagelin v. Federal Electi-on Cotwnn
C.A. 96-2132 and Perot v. Federal Election Comm-In, C.A. 96-2196
(D.C. Cir. Oct. 1. 1996) (attached as Exhibit G).

NLP substantially overreaches by implying that the FEC
should apply the "logic and reasoning" of a recommendation that
it.P rejected, rather than adopted. J= NLP Letter Complaint at
ni. To attribute to the FEC the intention to adopt NLP and
Perot's construction of the phrase "objective criteria" is even

T less tenable in light of the way the term "objective" has been
used previously in the context of debate candidate selection

D criteria. For instance, in the League of Women Voters# candidate
selection criteria for the 1988 election, which were very similar
to CPD's criteria, the League referred to the criteria as beiag
capable of 6objective application.0 fi 1988 League of Womee
voters Education Fund Criteria for General Election Debate
Participation at 1 (attached as Exhibit D). And in a matter
before the FEC. Dartmouth College described its candidate
selection criteria, which again were much like the CPD's. as
*objective." a characterization with which the FEC did not
quarrel when upholding Dartmouth's conduct in its debate.
FEC MIUR 1617 (M4ay 9, 1984) (attached as Exhibit J).

Additionally, prior to the adoption of the current
regulation, the FEC expressly approved of debate criteria
substantially similar to those being used by the CPD. For
instance, in connection with a Democratic primary debate In 29IM*b
the League of women Voters employed selection criteria that,, LS
part, sought to identity "a significant candidacy," a evidenoed

%~4~ ~ ~L4&~.
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Seod in other contexts, courts have rejected theproposition that the phrase "objective criteria" has a meaningsuch as NLP and Perot advance here. In Wilso-n V. epartment ofHealth and Human Services, 770 F.2d 1048, 1052 (Fed. Cir. 1985),for instance, the Federal Circuit explicitly held that thefederally mandated usage of "objective criteria" in evaluatingagency employees did not require the application of "numerical orquantitative standards* because such a mechanical application ofthe term could result in ounrevealing, bizarre, or counter-productive" conclusions. In fact, the Wis-o court expresslyacknowledged that the utilization of "objective criteria* "allowsfor some subjective judgment on the part of [the] evaluators."jI,. at 1055. ge as DePa-uw Y. US. Int'l T rade Corn., 762 F.2d1564, 1566 (Fed. Cir.), ceirt deie, 479 U.S. 815 (1986).Similarly, in this instance, the CPD must retain at least amodicum of judgment in applying its "objective criteria* so as toensure the avoidance of a potentially "bizarre" or unwelcomeresult (i~e., an unwieldy debate involving many candidates withno chance of being elected or a debate that does not include theleading candidates) based solely on quantitative factors."'
Th~ird, most significantly, CPD's criteria are, in fact,objective within the ordinary meaning of that term. Among thedefinitions of the term found in a leading dictionary is"independent of what is personal or private in our apprehensionand feelings: of such nature that rational minds agree inholding it true or valid." Webut -er'p Th ird New Intern"I1Ditinar 1556 (1986). The standard employed by the CPD doesnot rely on the "personal" or "private" "feelings" of its

by, among other things, "recognition by the national mediacandidate meriting media attention" and "other factor* 9p1Wov =00'substantive evidence of national voter interest in a candidate.. .9 ina FRC NUR 1659 (May 9, 1964) (attached as Exhibit K).The FCC, in upholding the validity of the League'sa selectioncriteria pursuant to 5 110.13, ruled that the criteria were 0falzand impartial" and properly applied toward "selecting thoseindividuals who had significant candidacies." j
ka.a Deaware v. Proue, 440 U.S. 648* 6S4-5* 6"4(1971) (random autombile "safety checks" may only be a 1-by police if they utilize "objective criteria" to guide t~jdiscretion; "objective criteria" found lawful were "articulab,.and reasonable suspicion" of certain violations of law).
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members. The CPD had strictly proscribed the types of evidence
that is gathered and considered (evidence of national
organization, signs of national newsworthiness and
competitiveness, and indicators of national enthusiasm), and has
set forth directly the nonpartisan,, objective standard that is to
be applied in determining eligibility to debate: whether a
candidate has a realistic chance of election. The criteria are
utterly reasonable in the context of the sponsorship of general
election debates. They are capable of logical and consistent
application, and they provide very substantial constraints on
CPD's exercise of its discretion in extending invitations to
debate. This is an objective approach.U'1

When the FEC adopted the current version of the
regulation, it not only rejected a definition of "objective" like
that proposed in this action by NLP and Perot, it also made clear
that staging organizations would maintain substantial discretion
in extending debate invitations, noting, for instance, that
'ft~he choice of which objective criteria to use is largely left
to the discretion of the staging organization," and that the
criteria may be set *to control the number of candidates
participating in a debate if the staging organization believes
there are too many candidates to conduct a meaningful debate.*

j~60 Fed. Reg. 64,260, 64,262 (1995) .1' There is simply

Significantly, neither the NLP nor Perot maintains that -

this standard was misapplied as to them.

Clearly 11 C.F.R. 5 110.13(c) does not specify the precise
'objective' criteria that a staging organization must said" to
determine whom to invite to a debate other than that they mast be
oreascrsable.0 Moreover, as noted in the text, the FEC ew@aized
the broad discretion that a staging organization has to select
the criteria it will use and the number of participants it will
invite to its debates.

Given these indisputable facts, there is funaetal
problem with the NLP and Perot premise that a mechanistic
interpretation of the regulation will be more inclusive than
CPD . Even were NLP and Perot correct in asserting that prely
mechanistic criteria are required by the regulation (and tbey are
mt)g the selection and application of such criteria woldw
automatically yield the debate invitation they seek for their
candidates. For example, seemingly nothing in the regulation
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nothing in law or logic to suggest that otherwise proper criteria
that require the exercise of some objective judgment should be
barred .1

Fou~arth, NLP and Perot's construction of the regulation
would render it unlawful as having been promulgated without
adequate notice. The FEC's Notice of Proposed Rulemaking with
respect to the amendments to 11 C.F.R. S 110.13(c) gave no
indication that the FEC would alter its long-standing practice of
approving debates in which participants were selected with
criteria similar to CPD's. && 57 Fed. Reg. 33,548, 33,553
(1992) . If subparagraph (c) and its "objective" criteria are
interpreted to alter radically the standards the FEC previously
accepted, the regulation would go well beyond the limited purpose
or effect of the rule as initially proposed (i.e,., preventing a

would prohibit a staging organization from holding a debate
between candidates whose parties had received at least 20V of the
votes in the last general election. While such a criterion would
indisputably be purely mechanical (and objective under the NLP
and Perot definitions of the term), it would present a far
greater obstacle for third party candidates than does the more
flexible, but objective standard currently used by the CPD. i..,
whether the candidate has a realistic chance of being elected.
See also note 9, IM2DXA.

;I Perot's citation to Association of the-Bar of -the Citvaf
New York v. Commissi*ner 858 F.2d 876 (2d Cir. 1988). son.

td&Zi". 490 U.S. 1030 (1989), is inapplicable to this matter. JgAasociation of the Ba1r, the Second Circuit upheld the I aem-3
Revenue Service*s denial of a Section 501(c) (3) tax
the Association as a i.4nprof it corporation because ofl 14k
practice of rating candidates for judicial office an sproe,
"approved as highly qualifiedO or *not approved." J4.L at 677.
The Court found that the ratings of a candidate's ability were
subjective and that - - as the Association conceded -- they wae
desgned~ to prevent the election of candidates considered
unqualified. As such, the ratings by their very natuare
constituted intervention *on behalf of (or in opposition to)'
candidates for public office. UL at 880-81. CPD dos Mt
assess the merit of any candidate's views and does not 7the election of any candidate. Complainants cite no case
that conduct of a debate sponsor in selecting candidates for
debate violates 5 501 (c) (3), and CPD is aware of no such came.
0116614 .01
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staging organization from "favorting) one or more participating
candidate(sJ"), and serious issues would arise as to vhether the
FEC provided sufficient notice of the rule in order for it to be
effective. &&t American Water Works Assoc. v. EPA, 40 F.3d 1266.
1275 (D.C. Cir. 1994) (vacating EPA rule because *interested
parties could not reasonably have anticipated the final
rulemaking from the draft") (quotation marks and citation
omitted); Kooritzkx v. Reich. 17 F.3d 1509. 1513 (D.C. Cir.
1994); AFL-CIO v. Donovan, 757 F.2d 330, 338 (D.C. Cir.
1985) .LtV

Fifth, NLP and Perot's construction of the regulation
would raise serious constitutional problems. In order to
withstand First Amendment scrutiny, government regulation of
political activity must be narrowly tailored to serve a
compelling government interestL2 The only governmental
interest that is sufficiently compelling to justify restrictions
on the expression of participants in the political process is the
prevention of corruption or the appearance of corruption. See.
eg., Citizens against Rent Control v. Berkeley, 454 U.S. 290,

0 296 (1981) (limits on political activity are contrary to the
First Amendment unless they regulate large contributions given to
secure a political g~i 2r. g=); Buckley X. Valeo, 424 U.S. 1,
14. 18 (1976). In addition, even when a given regulation is
designed to serve the governmentos compelling interest in
preventing corruption. it must be closely drawn so as not to
inhibit protected expression unnecessarily. Crver v. Kim 72
F.3d 633. 644 (8th Cir. 1995), ce. denied, 116 S. Ct. 2579
(1996). Thus, the government must demonstrate both that 'the
recited harms are real* a that athe regulation wUtl In tacet
alleviate these harms in a direct and material way.* jz

Attached as Exhibit L hereto is a comarom at the text
of the pertinent part of the rule as initially prp MW n as
finally adopted.

in the recently concluded litigation cocMOM he19
presidential debates, the D.C. Circuit specifically "daig
the First Amendment concerns implicated by gove~3
restrictions on a debate sponsors* invitation ssbt
A at 11 (61(1f this court were to enjoin the CPO
debates or fro choosing debate participants. th0
substantial argument that the court would itself vioate the
CPD's First Amendment Rights.').
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States v. National Treasury Employees Union, 115 S. Ct. 1003.
1017 (1995) (quoting Turner Broadcasting Svs. v. FCC. 114 S. Ct.
2445, 2470 (plurality opinion) (recognizing that the government
must show that the asserted interest is in "genuine jeopardy" and
that the remedy it has adopted does not "burden substantially
more speech than is necessary" to further that interest),
rehearina denied, 115 S. Ct. 30 (1994)).

The regulation at issue, if construed in the manner
suggested by NLP and Perot, would be unconstitutional precisely
because it would greatly limited CPD's First Amendment rights.
yet it would not be narrowly tailored to reduce corruption or the
appearance of corruption. Indeed, as NLP and Perot construe it,
the regulation sweeps both too broadly and not broadly enough.
On the one hand, putative debate sponsors could limit debate
participation to candidates improperly beholden to them by the
simple expedient of gauging their selection criteria to some
"objective" characteristic shared only by those candidates. BY
the same token, the NLP and Perot's construction would surely
serve to preclude debates in which the participants are selected
pursuant to criteria that pose no such risk - - including CPD's
requirement that any invited candidate had a realistic prospect
of election. Thus, the regulation would be unconstitutional
because it is not narrowly tailored to serve the only legitimate
interest that might otherwise support governmental regulations of
the debate process.

2. CPD Acted Properly X= 3xtending Invitati =s To
The oae:rt 3in

NLP and Perot also incorrectly argue that the CPO v3a
FEC regulations by providing an eautomatica invitatias IWOWUm
nomines of the Republican and Democratic parties. 1-n
stated in the Candidate Selection Statement:

A Democratic or Republican nominee has
been elected to the Presidency for more
than a century. Such historical
prominence and sustained voter interest
warrants the extension of an invitation
to the respective nominees of the two
major parties to participate in the
Commission' 1996f debates.

SBrown Declaration, Exhibit 1 at 1 (emphasis added).
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The CPD concluded that, i.n 1996~, given the "historical
prominence" of, and asustained voter interest" in, the Republican
and Democratic parties, an invitation to the Republican and
Democratic nominees was warranted.U1' Thus, as an initial
matter, the CPD did not extend an automatic invitation based
solely on nomination by a particular party. Rather, it made a
reasonable determination regarding the prominence and voter
interest, in 1996, in the Republican and Democratic nominees and,
on that basis, extended debate invitations to the respective
nominees of the Democratic and Republican parties.

Moreover, complainants misconstrue the regulation. Both
on its face and in the explanatory material the FEC issued when
it published the regulation, the FEC made clear that party
affiliation could be used as a basis for inviting a candidate so
long as other objective criteria were also available and applied
to candidates who were not affiliated with that particular party.
when it amended the regulations, the FEC made clear that it did
not intend to prevent a staging organization from providing an
automatic invitation to one or both of the major party
candidates, but rather tc prohibit *a staging organization [fom

ii The nominees of the major parties traditionally have bees
the leading candidates for election to the Presidency. fbh* *,;
neither a Opartisans nor a Obipartisan* obeervatiem, but &J
fact of our political life ref lected in a host of CR.gymgnt-
enactments govering presidential elections. e~g~g.* 26
U.S.C. 5 9004 (major-party candidates treated more favorably than
minor-party candidates for purposes of public funding of general
election campaigns); 14.. 5 9006 (major-party presidential
ininating conventions treated more favorably than minor-par'ty
ininating conventions for purposes of public financing); A&
5 9033 (candidates seeking presidential nomination of a polte3m,
party treated more favorably than independent candidates fomr 2

rpoees of primary matching funds). The aforinentiini
poisions of the tax Cod have all withstood comtitutiaml

scrutiny. Se.ZL Buckley y. Valeo, 424 U.S. 1. 95-105
(1976).

GIAU4 a I
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bafia minor party candidates . . . fromi participating simply
because they have not been nominated by a major party.' fir 60
Fed. Reg. 64,260, 64.262 (199S) (emphasis added). 1'

In short, major party affiliation is = the 0sole
objective criterion (used by CPDI to determine whether to include
a candidate in a debate.' 11 C.F.R. J 110.13(c). Accordingly,
CPD's decision to invite the Republican and Democratic
Presidential nominees to debate in 1996 did not violate 11 C.F.R.
5 1110.13(c).

B. CDO, A Manprof it. U~risan Corporation, is
gligible To 3osrCandidate Debats Pursuant to
anolicaba Pic DaulMatians

The Perot Letter Comlaint advances a number of ancillary
attacks, each of which fails because CPD's debate selection
criteria are entirely in comliance vith 11 C.F.R. 5 110.13(c).
Nevertheless. in an abnace of caution. we briefly respond to
Perot's 'secondary' challenges to the CPD.

First, the Perot Latter Comlaint argues that CPD is in
violation of 11 C.F.U. 5 110.13(a) 'because it is an organization
which "supports, two political parties, and 'ooe"all
others.' If Perot Letter Cmlaint at S. In full$ 11 c.p.a.
S 110.13(a) states that

toprof it organizations described in 26 U.S.C.
S01 (c) (3) or WC (4) and which do not endorys.

6~r or win political caddtsor political
partie my eta". n=ortism candidate -2as In

aeew~wi1th this section and 11 C.P.U.
114.4Mt.

VMS it aptdthe earlier version of 11 C.F.U.
5 110.13 Mc . the VUC explained that a debate spnow coud
Proprly setage a -wre' elect ion debate to which only maor
party candidates are invited.' 44 Fed. eg. 76734o* 767) (ft.
270 1979). IMe mizuat version of the regulation xIe
mechanism for idmitying aditional csnidatas uh abt"b
invited, butes wt require staging organiatin to tarx a
blind eye on the role of the major parties in our political
system.

*11&14 .m



ROSS, DIXON & MASBACK, L.L.P
Colleen T. Sealander, Esquire
October 31, 1996
Page 22

As discussed sura at 4, CPD is a nonprofit corporation, which
has been granted tax exempt status by the Internal Revenue
Service under 5 501(c) (3) of the Internal Revenue Code. A
S 501(c) (3) corporation, by definition, "does not participate in,
or intervene in . . . any political campaign on behalf of (or in
opposition to) any candidate for public office." 26 U.S.C.
5 501(c)(3). CPD's limited mission, sponsoring presidential
debates and closely related educational activities, is fully in
accordance with the requirements of 501(c) (3), and similarly does
not violate 11 C.F.R. 110.13(a)'s prohibition of endorsement,
support or opposition to any candidate or party. As discussed
above, A=, AMZ at 17-18, n.15, CPD makes no assessment of the
merits of any candidate's or party's views, and does not advocate
or oppose the election of any candidate or party.

At best, Perot's claim that CPD has violated 11 C.F.R.
§ 110.13(a) amounts to an argument that the very act of inviting
candidates to debates constitutes "endorsement* of those invited
and "opposition" to those not invited, regardless of the
nonpartisan manner in which those selections are made. Under
Perot's analysis, no staging organization could ever hold a
debate pursuant to 5 110.13, because the act of using criteria
required by 5 110.13(c) wol alwM~a result in an improper
endorsement under 5 110.13 (a). This result cannot be reconciled
with the FEC's regulations and must be rejected.

Second, Perot alleges that CPD is in violation of the Act
because it has failed to register as a *political cowaitteem
pursuant to 2 U.S.C. 5 433. && Perot Letter Complaint at 2. In
fact, FEC regulations provide that 'If lunds; used to defray costs
incurred in staging nonpartisan candidate debates inaco4gA
with the provisions of 11 C.F.R. 110.130 do not constitute
contributions or expenditures subject to the provisions of the
Act, =~ 11 C.F.R. 55 100.7(b) (21) and 100.8(b) (23), and thus C?!)
does not constitute a *political convnitteeO under the Act. a 2
U.S.C. 5 431(4)."' As stated in its corporate charter, and an

Jj/ In an attempt to defeat the safe harbor provided in the
FEC's regulations, Perot asserts that CPD is an 'at filiatod
comittee of the Democratic National Comittee and the a.pu cu
National Coimmittee-* h Perot Letter Cmlaint at 2. As sMt
forth aWA at 4, CPD is an independent, nonpartisan
corporation, on which no current members of the Democratic or

ft M 14. 01
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evidenced by its actions, CPD's major purpose is to sponsor
educational debates, not to nominate or elect a particular
candidate or candidates. S=t Brown Declaration, 1 9. CPD, is not
a wpolitical committeew under the Act, and thus it is not in
violation of 2 U.S.C. S 433 for failure to register as such. g
EEC v. Massachusetts Citizens for L-ife, 479 U.S. 238, 252 n.6
(1986) (recognizing that *an entity subject to regulations as a
'political committee' under the Act is one that is either 'under
the control of a candidate or the major purpose of which is the
nomination or election of a candidate,") (quoting Bukeyv
Vaeo 424 U.S. at 79).

Finally, Perot argues generally that CPD's sponsorship of
presidential and vice presidential debates constitutes "illegal

in-kind contributions to the Clinton campaign and the Dole
campaign," in violation of 2 U.S.C. 5 441b. fin Perot Letter
Complaint at 2. 6. As discussed imuXA. CPD is in full compliance
with 110.13, and funds it has received or spent do not constitute

ocontributions" or "expenditures" as defined in the Act. && 11
C.F.R. 55 100.7(b) (21) and 100.8(b)(23). Perot's interpretation
of the Act is in direct conflict with the FEC's reading of
5 441b. As recognized by the Court of Appeals in Peo .
Federal Election Comis M.n

.4 [ala early as 1976. the FEC recognized that 5 441b
could be construed to bar the use of corporate
funds to stage debates. && 44 Fed. Reg. 59,162

7) (1979). To remove doubt about the legality of
corporate sponsorship of debates, the FEC

-1 promulgated a regulation incorporating its view
that *nonpartisan debates are designed to educate
and inform voters rather than to influence the

Republican National Committee serve, and which receives no fund
from the Democratic or Republican parties. As such, it does Wot
constitute an "affiliated cou-tteee under the Act. The fats
that some members have connections to the Democratic and
Republican parties, and that the Democratic and Republican
National Committees were involved in the formation of CPD do,~
meet the threshold connection required to make the CIPD an
*affiliated comitteeo pursuant to relevant FEC regulat t;?
fae. e.9. 11 C.F.R. 5 200.4(g) ('affiliated comiittees
those *established financed, maintained or controlled by smothe
coittee or sponsoring organizationo).

$U" 14, $1
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nomination or election of a particular candidate,*
and thus "funds expended . . . to defray costs
incurred in staging nonpartisan debates" ought not
run afoul of 5 441b. 44 Fed. Reg. 76,734 (1979).

Exhibit A at 2.

The current version of the regulation applicable to sponsorship
of debates continues to afford a "safe harbor" from 441b for the
sponsorship of educational debates.

For the foregoing reasons, the Letter Complaints filed by
NLP and Perot fail to set forth a possible violation of the Act,
and therefore CPD respectfully urges that no action be taken
against it by the FEC in connection with M4UR 4451 and MUR 4473.

Respectfully submitted,

ROSS. DIXON RACK. L.L.P.

2By

D ,1William H. Sri *Jr.

DlCOMMAB FMR TOR WhhI8S (MC
PRESWTIAL MUM~

611"14 01
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Thwnas Ml. Ne~wnark argued the cause (pro hac Wce) for appellants Dr. Hagelin,, et al.
and was on the brief.

Richard B. Bader, Associate General Counsel, argued the caus for appellee Federal
Election Commission, with whom Lawrence Ml. NObl, Geneal Counsel, was on die brief.

Lewis X~ Lou,, Attorney, argued the cause for appellee Commission on Presidential
Debates, with whom Wiliam H. Briggs. Jr., was on the brief.

Before: SmaiaMA4 RANDOLPH, and Roonas, Clrcuit Judges.

Opinion for the Court filed Per Curim.

Per Ouriw Two days hence a series of debates between cadida nominated by the

Democratic Party and the Republica Party for President wa Vice Presdent of the United

States is chdedto beg&. One day ago this court heard argumentcoerigtoedbes

The case was argued before the district court on October 1, 1996. In view of the imnportanc

of the issues and the short time remaining before the debates begin, this court granted the

motions for expeclited review.

Appllatsin teeconsoliated appeals are Ross Pert wad Pat Chaste, die prmes-al

and vie ieia om ine of the Reform Party, and their campaign -raiii --ro-t

'969 Inc (cle Tivly o"); a&d Dr. John Hagelin and Dr. It. Topis dae

of Urn Ph Law Pmy of dw Uutied Suaw ad ther pty PM~saw Me. a ~

They MWe ftm do duM of iuciereliefad he iso m ju ot

Federal Elusio Comm-Misio ("FEC) and the Commission on Presidetia Debn (CPD").

Appellansmw rdad ny Moo cotetons. Pert contends duad the PECa Im Is-hfl

dulgmd llulv th i o a private, 10nprolcorpuiA, in I WwofAuU*1 at

d oimln Dr. H hlnconiends dim the diatric court weld iI mmm
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judgment on the grounds that it lacked jurisdiction to enjoin a violation of the Federal Election

Campaign Act of 1971 (-FECAO),, 2 U.s.c. 1 431 ete seq. (1994),, despite the inability of the

FEC to address the violation prior to the 1996 presidential debates scheduled by the CPD to

begin on October 6, 1996. Hence, we do not address the merits of appellants* other claims,

presented to the district court, that they were wrongfully excluded from the debates. On the

issues before this court. we find no merit to Perot's constitutional challenge or Dr. Hagelin's

contentions. As to the validity of the *FEC regulation at the center of this controvrsy, we

conclude that the grant of summary judgment sustaining it was premature. Accordingly, we

affirm the denial of injunctive relief, vacate the grant of summary judgment relating to the

claim that the regulation is inconsistent with the statute,, and remand with istructions to

dismiss the regulatory claim without prejudice.

The CPD is a private, non-profit corporation formed in 1987 for the purpose of

snsrng presidential debates. In prior years, that task had been perfore by another non-

profit entity, the Lague of Women Voters. Beginning with the 1988 p resitial electio, the

CD assume doa functice. The members of the CPD inclde a formeF chamim of th

DImUCratic MaonlCmmt a forme chairmam of do~p~c t j ~~e

andother upIMentWs ofthe Democratic and Republicanm parties. In awnectiol with the

1996% eieta e dcite CPD has scheduled a series of two psdm w d ong Vice-

pmdetil ebtewith the first prsdnildebat scheduled to Whe plae o me 6.

9M6 IMe mly caddtsinvi o watcpt M2 e aPresidanm WilleM hsf a Ckim and

former S& to Robert J. Dole, the respecive noiesof the Dmc atcad Rpbia
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Parties, and their vice-presidential running mates. The CPD, relying on its preanrounced

criteria, and the recommendation of an advisory committee consisting primarily of pofitical

scientists, based its decision to exclude other candidates on the grounds that no other

candidates have a "realstic chance of winning* the 1996 election.

To undersand the nature of appellants' claims. we set forth the underlying statutory

and regulatory framework. T1he FECA prohibits "any corporation" from making a&

contibution or expenditure in connection with' any federal election. 2 U.s.c. I 441b(a).

Both a "contributiono and an *expenditureo are defined to include,, inter alia, any advanc of
aanything of value ... for the purpose of influencing any election for Federa otfice.0 I&S

431(8)(A)(1); id. I 431(9)(A)(1). An 41expenditurem does not, however, include ao~rtn

activity designed to encourage individuals to vote or to register to vote.0 Id. I 431(9)(BXii).

As early as 1976, the FEC rg nized that I " I1b could be construed to bar the use of

corporate funds to stage debates. See 44 Fed. Reg. 59,162 (1979). To remove doubt about

the legaity of corporate sponsorslhip of debates, the FEC Promulgated a rglto

incrpoatng its view that *nonpsrtimn debates are designed to eduat and inform yarn

rather than to ifuenmce thd ointo or election of a panicula adi a n *bo
cade VIC . to de0 costs incurd in staging annmdan ~

441b. 4Fed. Reg. 76,734 (1979). The current version of this rgltoto bemilihiat

II C.F.R.I110.13, wwarnmittedto Congress in Dece-mer995, mdbscms b e

March 13, 1996. It provides that eligible non-pot ognztons Many SW Cni"
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debates, so long as they "use pre-established objective criteria to determinbe which cniae

may participate in a debat.

On September 19, 1995, approximately six months before the effec date ofI

110. 13, the CPD announced its selection criteria for participants in the 1996 peieta

debates. The CPD had concluded that the historical prominence of Deorai and

Republican nominees warranted an invitation to the respective nominees of the two majo

Mwh regulation reads in relevant part:

1110. 13 Candidate debates.

(a) Sraging organiaios. (1) Nonprofit organtions
described in 26 U.S.C. 501(cX(3) or (c)(4) and which do rtin
endrve, support or oppose political candidate or political parties
my stop candidate debates in acodnewith this sectio and 1I
C. F. R. 114. 1(f).

Mb Debw Suuwem. The smacture of ddebat-s Age in
accordanoce with this section and I1I C.F.R. 114.4(t) is left 10 the
discidw of dhe miagt oruiado ) roi dtm

(1) So* MM inckde at I" ft*~

prom ~ ~ ~ ~ d M man-umm *"ft aaddt eraem

(C) hO~U* O"e zekaiees For all ftem w*4
--*-Ainins) mu" use 2es-Isedojet1e0uub

detrmnewhch hasdi my picpsin a Md m.f #

I I C. F. R. 1110. 13.
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parties in 1996. With respect to onon-major party candidates,o the CPD announced criteria by

which it could identify those who had 0& realistic (i.e., more than thnrtia) hac of being

elected. 0These criteria included evidence of national organization (such as placement on the

ballot in enough states to have a mathematical chance of obtaining an electoral college

majority), signs of national newsworthiness (as evidenced, for example, by the professkial

opinions of the Washington bureau chiefs of major newspapers, noews maun and

broadcast networks), and indicators of public enthusiasm (as, for instance, reflected in public

opinion polls). On Spemb er 17, 1996, the CPD issued a press release indicating its

conclusion that no candidate other than President Clinton or Senator Dole had a realitc

Il)chance of being elected, and that, therefore, only those cnidate and their vice-presidentia

r running mates, would be invited to participate in the debates.

On September 6, 1996. Dr. Hagehin filed an administrative complaint against the CPD

wth the FEC, asserting that the CPD violated I I C.F.R. 1110. 13(c) by using subjeciv

ITcntena to choose whom to invite as particpants in its debates and by invitingPrida

Clinton and Senator Dole based soley on their nomitnations by the Demoac ad W

* parties. on Sembr13. Dr. Hagelm Mold a vehfied compain as a FOC =6 do

CP in te UuiW Sm.s Dism Court for the Dism of Columbi m ID O Md

CPD from using unlawful debae selection cnteria or, in the alternative, wo order die FEC io

rake immtediate action on has comain as well as authoize it to take expedited actionpi

the CPD's alled viltooFECA.

Mumwile cmSepUme 20. 1996. fet fied It --m&iiw mp

CPD with the FEC. He too challenged the CPDs app6caionof its sl ctocritia on

Lh.J~e.' Z. -
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September 23, 1996, Perot fied a verified complaint in the district court, requesting that the

court enjoin the FEC and the CPD from violating FEC regulations, the FECA, and various

constitutional provisions.

The FEC and the CPD filed motions to dismiss the complaints. The district court

consolidated the cases for argument, and, after expedited briefing, heard oral argument anid

ruled from the bench on October 1, 1996. The district court denied appellants' requests for

preliminary injunctive relief. Applying the factors set forth in Washinton Metropolita Area

Transit Commission v. Holiday Tours. Inc., 559 F.2d 841, 843 (D.C. Cir. 1977),, the court

dtrined first that neither Dr. Hagelin nor Perot could show a likelihood of success on the

merits. The court noted that Congress had granted the FEC exclusive primary jurisdiction to

adjudicate civil claims under the FECA, an it emphasized that the FECA precluded its

'0 exercise of jurisdiction over the instant clams until the FEC acted on the claims or until 120

days after those clams had been filed. The district court then looked to the baanc of equities

presented in the apelants' claims for injunctive relief. This factor also weighed against Dr.

J Hagelin and Perot as the damage they would suffer if the debates were to be held without

their participatio could at least be partially remedied in susqetpriowas W in m

evens it did so outweig the public inmeMs a allowng the debate lo go fainwd w~f

in terfeece

In addition to denying both appellat clams for injunctive relief, she disvk ct 

rejected Pet's claim that the CPD threatened a violation of his Firs AmuaPdill i- *

freedom Of speech. Relying on Son incc@At & Ash le ie Ic. v. U&W Swa

Couitree, 483 U.S. 522 (1987), the court held that no such claim could lie anst CP



since it was not a state actor. The court summarily rejected Perots equal protection, due

process,,and nodeegation claims. Finally, the court, treating the motions to dismiss a

motions for summary judgment, granted summary judgment for the FEC on the claim that

110. 113 was beyond the scnp e of its statutory authority. Fed. R. Civ. P. 12(b), 56. Under

Ciawon U.S.A.. Inc. v. Nxumrl Rsoures Defense Council, Inc., 467 U.S. 837 (1984), the

court found the regulation a permissible interpretation of FECA's exemption from the

defintition of Oexpenditure nonpartisan activity designed to encourage individuals to vote.

a.

We agree with the district court that it lacked jurisdiction to adjudicate the validity of

the complaints filed with the FEC or to order the FEC to do so before the CPD-sponword

debae on ctober 6, 1996. Accordingly, we affirm the district court's dismissal of thee

claims on jurisdicbioa grounds.

Conges culd noot have spoken more plainly in limiting the jurisdiction o(f edemA

court to adjudiM clam under the FECA. The statute explictly stun tho lOexcer M

provide in secrua MOgW)() of this title, the power of the [FEC Ito iniiat Civi Md

tinu ~dom(8X) A beteexclusive civlrem-edlyforte nm m ddi

ph o dieACL 2 U.s.c. I 437d(e); ccu2 U.S.C. I 437cbXI)(fMgU C1dI)

admimw, oak wo ca c plance with, and formulate policy with repe ct lt this Act..

Th [FECJ diwli hm wxusive jwith respect to th Civil eafOOeemea of a*

Seeda 437S quum the FEC to proceed with due d tedoeri AWk

coimpaet*ei violatos of the Act. 2 U.S.C. I 437g(aXI). Dr. Nagfile AMW

A.
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complaint with the FEC on September 6, 1996; Perot filed his complaint on September 20,

1996. CPD, which is alleged tohav volaed the Act,hadt be no e witin 5 days. Id. I

437g(a)(l). We presume this was done. The next step is for the FEC to vote to determine

whether there is reason to believe the subject of the complaint has violated the Act. Id. 5

437g(a)(2). If the complaint is not dismissed at that stage, the FEC conducts an investigation.

Id. If the FEC's general counsel recommends that the FEC proceed to the next statutory step.

-a vote on whether there is probable caus to believe the respon dent violated the Act - the

repnet is notified and is given 15 days to submit a brief stating its legal and factal

position and replying to the general counisel's brief. Id. I 437g(a)(3). if the FEC then decides

there is probable cause. it shall attempt, for aperiod of atleast30odays,or atleast 15days if

an election is imminent, to have the r esp ondetcrto rvnttevoain d

10 437g(a)(4)(A)(i) & (ii). The FEC may skip this step and refer the matter to the Attorney

General for enforcement action only if it deemnsthat the violation is knowing and willful

and only if the violation is of a type included in I437g(d). Id. 9 437g(aX5XC).

3 Other procedural requirements, unnecesaY to mention, also bind die FEC's

deibraaosout, and invetgto ofcopais The end of d ~ i Mi is a

civlcmpat filW by de FC a the dimict con orm a mn by tsm~gmy f
Section 437g(a)(3XA) ses: 0(alay pany aggrieved by an order of the [FEC) dimsiga

complan Mald by such ponty une paagap (1), or by failure of tho [Eia*o a ch

complain: during the l2O-day period begmning on the date the cmaisis filed, my file a

14. JJ2
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petition with the United States District Court for the District of Columbia.' Id.~

437g(a)(8)(A).2 The district court's decision may be appealed to this court. id. I 437g(a)(9).

Dr. Hagelin claims that we may ignore these elaborate statutory requirements and forme

the FEC to act immediately because otherwise he would suffer irreparable harm. To do so,

however, would place us in conflict with our decision in In re Caner-Mondale Reelecdnu

Committee. Inc., 642 F.2d 538 (D.C. Cir. 1980). Carrer-Mondale is, as the FEC argues,

directly on point. The plaintiffs in that case asked the court to find a violation of the federal

election laws, and requested alternatively 'that the FEC be directed to conduct an immediate

investigation of t [plaintiffs') charges.' 0id. at 542. The court held that 'the exclusive

jurisdiction of the FEC extends to assure that the (FEC's] initial investigation is completed,, or

the statutory time limit allowed for an investigation has expired,, before any judicial review is

invoked.* id. It therefore declined to hear the case because 'the entire matter at this time is

within the exclusive jurisdiction of the Federal Election Commission.'m Id.

It is true, as Dr. Hagelhn points out, that the Camer-Mordale opinion sai d thwemih

be extraordinary circumstanices allowing a party to ahurdle the explc tim resuaings o( die

[Federa Election amig)At'642 F.2d at 543. But die opinion mmv "eifd we

- be. Ift dI neindcat on what basis, Aim of holin 1 437k

unosnuiona] (which no one urges). a court could disregard the sumiAry commuids. Aad

the IMPmIil in Caner-Monde was made before the Supremte Count OnutxuasCi us watW

A-rtfrom f 437g(&NS)(C, erisnpiverghofiswifrmU
upi to allege violawr. See Korahilos v. Narioeal Fed la of Aed. ENNIeyw, IF d W

419 U.S. 527. 533 (198); see also Corr v. Ash., 422 U.S. 66, 8245 (1975).
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'Congress specifically mandates, exhaustion is required." McCarthy v. Madigan, 503 U.S.

140, 144 (199). Section 437g is as specific a mandate as one can imagine; as such,, te

procedures it sets forth --procedures purposely designed to ensure fairness not only to

complainants but also to respondents -must be followed before a court may intervene. We

assume that in formulating those procedures Congress, whose members ame elected every two

or six years, knew full well that complaints filed shortly before elections, or debame, might

not be investigated and prosecuted until after the event. Congress could have chosen to allow

judicial intervention in the face of such exigencies, but it did not do so. And as we have sald,

a court is not free to disregard that congressional judgment.

Even if we could somehow ignore the jurisdictional requirements of § 437g(a), bun se

* Caner-Mondale, 642 F.2d at 542, Dr. Hagelin could not achieve the result he seeks. This

o ~court could not compel the FEC to enforce its regulation in acodnewith the FECA. We

have interpreted I 437g(a)(S)(C) to allow nothing more than an order requiag t FEC actia

NT twhen the FEC 's faiure to amt is contrary to law . See FEC v. Rse 806 F.2d 106 1, 1014

) ~~(D.C. Cir. 1986). Since the FEC is given 120 days to at on a siumitted cmlis

437g(aXSXA)e its delay in tis cms is nierunlawful ao"n~mmbs SWe X O goI"

at I0S44. Sacoude if this cow wenw wo asin heCdw from =J*qh d m M w tm

choosing debate psiinatee would be a substantial arguinen that the court woulid !

violate the CPD's First Amendment rights. Ste Nebraska Press Assn v. Sow. 427 U.S. SA

(1976) (pror restraint); Hawley v. lnsh-Awsenu Guy. Lesbian & 5s1 Gf vp 9~

115 S. Ct. 2338 (199) (p e's Choice of CDonn)
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il.

In addition to the statutory arguments, Perot also raises a novel constitutional claim.

As we understand it, he contends tha the FEC's Ocandidate debateso regulation unlawfully

delegates legislative authority to a private, non-profit corporation, in violation of Article I of

the Constitution. In fact, this attack on the regulation rests on what might be termed a

subdelegation of authority thaory, since the claim is that the Congress has delegated authority

to the FEC, which in turn has delegated some portion of that authority to the CPD. Thie FEC

acknowledges that we have jurisdiction under 28 U.S.C. 11331 to decide this issue, although

it questions whether Pero is entitled to any relief. We agree that we have jurisdiction over die

claim, but we are unpersuaded that the regulation delegates legislative authority to the CPD.

* It is well established that Congress may, by - legislative act, grant authority to an

executive agency such as the FEC to adopt rules and regulations, so long as it provides somte

w'ntelligible principlee by which the agency is to exercise that authority. Mistretta v. Unire

States, 488 U.S. 361. 3M (1989) (quoting J. W Hwwmpo. Jr. & Co. Y. United States, 276

U.S. 394. 406 (1928)). We agree with the general proposition that when Congress has

specifically Ven an agency with die authority ic admi niste a swame itmy nadt dot

tipoa bilit 10 a pivue Wsuch as die CD q A.LA. Scheut: Ptsy Cop. 0" (

Swaes, 29 U.S. 495, 537 (1935).

In the case before us. howver, dhe FEC has no delegated any authoity to dte CIPD.

It has issued a reuainpermittn eligible nonprofit osmo =V ag cmndiadus

PrMN do dity auploy Op'ea-1 aI AM~ct cniteia lo deerin W AY3

P oriiae. Rather tha mandating a single set of mobjective criteria' all staging orguim
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must follow, the FEC gave the individual Organizations leeway to decde what specific crilfria

to use. 60 Fed. Reg. 64,262 (1995). One might view this as A delgationw because the

organizations must use their discretion to formulate objective criteria they think will conform

with the agency's definition of that term. But in that respect, virtually any regulation of a

private party could be described as a adelegation' of authority, since the party must normally

exercise some discretion in interpreting what actions it must take to comply.

The contention that the regulation delegates authority to the CPD because it does niot

spell out precisely what the phras 'objective criteria* means goes far beyond the normal uge

of the term "delegation." This position would go further than the position of Justice Scal*a

who dissented from the Supreme Court's decision in Miurwa that a cogreesinal grant Of

rulemaking authority to the United Sta Sentencing Commission was not an unosittional

delegation of legislative power, but acknowledged that Ono statute can be entirely precie mmd

..Some judgments, even some judgments involving policy conidrai-s must be left to the

officers executing the law and to the judges applying it .... 0488 U.S. at 415 (Scalia, J.,

disseting). So too, a regulations use of a term tha my be susc ept-ble oo &iNor*i

uverrertiosdes nCM atmiclyresultin a deeainof audhorMY Io Soo

Here, the FEC has chosen to give the CPD and any other ordizt otat wish t

sponso debases the lattude to choose ther own 0objective critria.0 in 111pu11f f"

standards, a staging organtlon acts at its peri, minim it firstseum-FCd

eno a pursmm Io 2 U.S.C. *437f. Without such dpn oth

that the FEC wall subsequently determinve that its criteri are not objectve, ad that its
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sponsorship of the debate violated I 441b. If that happens, the stagig oraito may be
subject to the penalties provided in the FECA. The authority to determine what the term
"Objective criteria' moan rests with the agency, however, and to a lesser extent with the courts

that review agency action.

In sum, we are unpiersuaded that the FEC has unconlstitutionally delegated legislative
authority to the CPD. At oral argument counsel suggested that this court should order the
FEC, either through mandamus or some other extraordinary remedy, to -take back- the
authority it has Odelegatee to the CPD. As we understand this argument, Pero seeks to have
the FEC either wididraw its regulation or revise it to definie in detail what are nobjective

Criteria. 0It is unciw how the FEC could accomplish this goal in time to have any effect on
the Presidential debaes. Before prescribing new regulations, the FEC must tanismit a
statement of its Vrupal action to Congress and the regulation may not take effect unti ddin
legislative days have peun. 2 U.S. C. I 438(d). Nor may the FEC render an advimoy

opinion ~ d kpcrai rs eaity of dhe CPD's preannounced criteia upon requemt of a dhir
party. Ad. I 437ftaXJ). As momnd in Part H. a complaint is subject to t StauMy tiMail

cW alW would pinPlodasi prior lo the debase.

Defotedw i Numc ant, Pert also argued as an apnge to the request far a
pahiuay inudo the FEC lacked authority to promulgate I I C.F. R. §110 lO13 ad
114.4(t) ad ft t ca~osrve out an iegal exceptio o the carIparm -- -
an- xakeEnsoU.S.C. 5441b. On appal Nit madas ti u ss6~
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FEC's debate regulation, I1I C.F.R. 1 110. 13, is ultra "ire - only in a footnote of his brief,

and counsel did not address it at oral argument.

The district court granted summary judgment on this claim, finding the regulations

permissible under 2 U.S.C. I 431(9)(B)(ii), which exempts from the definition of

wexpenditureo Ononpartisan activity designed to encourage individuals to vowe or to register to

vote.* Perot's footnote claims that the CPD's sponsorship of debates does not fal within this

exemption, primarily because it is not truly nonpartisan. We need not r h the merits of this

contention.

The FECA has no provisions governing judicial review of reuainso an action

challenging its implementing regulations should be brought under the judicial review

provisions of the Administrative rodueAct (AMA), 5 U.S.C. 1701 et seq. Among other

things, the APA directs cowis to consider the administrative record in detrining the legalit

of agency action. -id. 1706. Pam has not invokced the APA, and no party has produced the

administrative record. See Fed Rt. App. P. 1S, 17. Consequently, te diwict cour did notI
have the opportunity to considr the regulations' leglity in terms of tho record or the APA

and the cam law undr t. EVeApily mce we do so have the adimow now r us,

md this irs ws or fidly kihabi wiNA i fvaa a reviwlth d imlot Vs Mof

sumawy judgment. The cms is simply noot in a posture to permit an ipratqusmio of this

sont to be propery adjudicated.

Accordinly, we remand this purt to the distict cort with I~t.o dimss

without prejudice only Comms IV of PCm' Ompai which Ou dW twat wN thm

be free to file a new suit properly challenging the FEC's authority wom the
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regulations. He will not suffer unduly from any delay in resolving this isma, as rown an

immediate order lnvalkdain the regulations would not provide him with any -- og e!ie

from the alleged harms. In all other respects the district court's order is affimed.



i THE UNITED STATES DISTRCT COURT
FOR THE DISTRICTr OF COLUMBIA

ROSS PEROT, PAT CHOATE and )
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Plaimffs, CameNo. 96 CV 2196(F)

vs.)
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4. CPD receives no -ovemeat funding; nor does it 1eeie tus born mny pi

party.

5. CPD sought and has been graod by t imnal Reveue Service tuex

saus under J SO1(cX3) of the mmcmiW RevermCoe

6. CPDwas organiaed in rspom othe ' -. ati of tosupm utadie

on presidenia elections and debazes: (1) the April 1966 Final Repon of the C mison 

National Elections, emitle EkOMin the Preside: A BrrM for Rd=gg. a zne-momh mady

Of presidential elections by a dsinguisbed gror of newseeuv. elca offiiah. bsmss

people. political consulatas. and lawyera o~cm ne h apqi:cs of the Geotgemow
* Univerity Cemecr for Straegic an m ruW~ StudiosaS()teThooeH ht

Conference on Presidential Debome held in March 1966 at the Harvad Izr of PbuIcs and

chaired by Newton Minow. fora me r ana of the Fedeal CU=C

7. Both of these snadacs WepmdMte' pn c prtos Aemial debe bad asa~md

in Anmican electora polmacs Rndt than p"=m the estn of dems to urn on the
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formed, they no longer do so; nor do the current chairs of those commitees sit on CPD's Doard

of Directors. No CPD Board member is an officer of the Democratic or ReulcnNational

Committee.

9. CPD's very first corporate dociem its Februatry 19, 1987 Articles of

Incorporation, identified its purpose as *to organize, manage, produce, publicize and support

debates for the candidates for President of United Sts ... 'o
10. Prior to CPD's sponsorship in 1988, televised presidential debates were pro&ace

in only four general election years: by the networks in 1960, and by the non-profit Leag=e of

Women Voters in 1976, 1980. and 1984. To my kzwwledge. the federal gover"=&m has newe

sponsored a televised debate between presidentia candidates.

11. CPD has a ten-me Pmb er Board of Directors (eCPD Board'). The members of the

CPD Board. all volunteers. ame:

Frank J . Fahrenkopf. Jr.. President. American Giaming Association (Co-Caima of tac
Commission.)

Paul G.- Kirk. Jr.. Lawyer and of counsel, Sullivan & Woreeseerf. (C.CbMkM= of dw
Commission.)

The Honorable Pial Coverdell. Member of the U.S. Senate from Gear&i.

John C. Dnfonkt LawWe mW Panw. Dbyn Cave.

AMoraHudm Ptne Nesican ArnW FW

Cah Kenndy, Audar.

The Honrabe Join R. Lewis. Menme of die U.S. House of mav

Ne~bwMo Mimiw, LAwye MWd Partner. Sidly & Auin.

mhe as manbWt Ka Off. formr Goverm of Nskeafa.

mamma 
.3..
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Ite H11ogxaIM Barbara Vucanovich, Member of the U.S. House of R pasmatjv. fro
Nevada.

12. Former Presidents Gerald Ford, Jimmy Cartr and Ronal Reagan gerv as
HonoatyCo-lmime~of CPD.

13. Fromvizuauy the beg'inn of CPD's operations. CPD'S Board recognized that,
althoughi the leadizig Conenders for the office of President and Vice President of the United
Sumts himoicy have coe from the major parties, CPD's educational mission would be
furtee by deeoigcrieria by which to identify any nonniajor party canddat who, in a

particul kelcion yewr, was a leading candidate for the Office of President or Vice Presden
of the Unie Sai d Io who an invitation should be extended to Participae in one or more

14. 1 die~tht plaintiffs in this action challeng CPD's candidate selection
cntria both on &* ce aid as applied in connection with preparations for the 1996 debates.
The akeri uWa r and appied as follows.

1S. OWvin:m yws 4go. on July 7, 1987. CPD formed a= advisoy pnd of
d~~m~jAuwlom, qhig individuals no affiliated with any major perty, in aider to-M -mdm W0 9D w eh u to several areas, includintg omaq* pwty ONNit

Sisn debn. The iivis imi seving a.P"dis

~~W-W:

Deni Pddk, ~i Medi Inc.;

A~~ajm' Nmu m 197 Yew of the Americas;

C~k A- Wk, Pmuw Wedl, Gotaai & Mange;



BabraJria.Professo. Lii Sdbol at Pablic Asksm, Uiuk fTaes;,

Melvin ILaird, Senior Counslor. Readers Dion

Ambuamo w a

William Leonard, former P iCBS News;

Kate Ran Lloyd, Managig lEdimor Work*n Wo Magazine;

Newton Minw,. Part=er Sky & Aain;

Richard Neata. Profesor Kaumey Scolof no'runm Harvard Universiy;
Ed Ney. Vice Chairman Paine Webbar Inc.;

Paul H. O'Neill, Omirman aad Cbf E veO , ACoayf

Nelson W. Poisby. Professor Univaury of CaWm isatmDrbl

Jody Powell, Chairman and Chief Eziei 0fke, giv & Mde Pdbic Affairs,

Munfay Rossam, Drectr Twemiet Czaumy Pwd;

Jill Ruckeisas;

Lawrence Spvak. fwmr= Prodece i U,"emdP

Robewi Sgumss Puuer Akin. G=*. SWUM. Hamere&

Richard Tbmw~kh Dbumio. Imiw of PFiMW Hwj a 0-

Ma11riem Tom Cims Cr Vie To Yak

Ams Waker, i Wder. ra & S~d

Mrs. )in Wrgk

16. T7k nvitamy -od in W.111? smmd

* -~ o - ~by pwrw UA~ Ni of
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the advisory panel had completd its dicsso, the CPD Board appointed a F b -mis Of
the advisory panel, headed by Harvard Professor Neustadt, to draw on, the deiberationg and
develop nonprtisan criteria for the idemification of appopriate third-party cndidates to

participate in CPD sponsored debates.

17. On November 20, 1987, Professor Neustadt's subcommittee reported back to the

CPD Board and r&comended the adoption of specific nonpartisan candidat selection criteri

inteded to identify those candidate other than the major parry noieswith a realistic chanc

of becoming President or Vice President of the United Staes. According to the Neustadt

Subcomttee its criteria were intended to distinguish ths candidates wbo, by virtue of ballt

access in a sufficient number of stares, have a mathematical, bt no more than theoreticl

chance of becoming President fm iuileemlem and third parny candidates who have a more than

theoretical chanc of becoming President. The Neustadt sulbcommitte reponed that the adoption

and application of such criteri would help ewtim that the primary ecaIa piurpos of C?!)
- to ensure that future Presidents and Vice PresMaients of the United Stane are elected aftr the
voters have had an oppo-uny wo hear tem debat tei principa rivals -would be ftafi.

18. While the candidate sltoncriteria thme=e ame quite detaild, they kch

a rview of (1) eviec of untiounl orimim (2) sins of omiomi invwwdtdm ad

cow-ecidems 0 mi P9a (3) bicuouato mimW pubick or mmin, to um

wbth a caadim ho a caustic canOf election

19. On February 4, 1968. the CPD Board waioul adpe he ulection cmu
p oFcod by Professo Neustadr's uac7Uue.1r sole objective of w crim a adopted by

CI!) in 1968 was oo muncae theC'! deba so u oo fu thi awlw
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0 0
Advisory Committee to the CPD Board, chaired by Professo Neustadt, Was Created for due
purpose of applying the 1988 candidate selection criteria to the facts and cirusrme Of the

1988 campaign.

20. Pursuant to the guidelines of the 1988 candidate selection criteria, CPD aspo --I
two Presidential debates during the 1988 general election. No nonmajor, party candidat was

invited to participate in either debate.

21. Although the Bush and Dukakis campaigns reached an arcemthat applied to

certain production aspects of the 1988 debates, that agm --emem did not impair the voter education

value of those debates, in which a nuamber of pmintjournalists participted, includiu Jim

Lehrer. Peter Jennings, Tom Brolcw and Bernard Shaw.

22. On or about January 16, 199. the CPD Board requested that the Advisoy

Committee, again chaired by Professor Neustadt, assist the CPD in promulgatin Cnoqusitiuan

candidate selection criteria in coaeto with the 199 election. Pursuant to the Advisoxy

committee'-s rcmmeaio, the CPD Board adopted the Sam selection criteria used in 1NM,
with minor technical chanes.

23. The 1992 advisory cor te aoumsEig of Professor Nautad Profeno Dm

Carl. of die Univesity of Kamas Dosuby Ridbs, PMabishr aed P Imo

(Fla.) Hterald &Wd forer r dm LAmps of Worn Your; Kefth .m D V
the Mille Cemeer, UnVersiy of VWrgin; m ddi Wiffiams, Pgridm Joke C4

Political amd Econ nomic Studies (the" 1992 Advimoy Conuirm), met SOM~ toism

te apply thecandidaw slection crieria to the lOphusdeclared pusdeaW =Immssuu

elecim in 1992. It wa do m ucobuo of the 1992 Advimoy cma s o~

swam 7-



aw Imajor party candidate then seein election had a realiwtc chance in 199 of b-ecoming the

next President of the United States. As of September 9, 1992, Ross Perot was not a cadidate

for President.

24. After receipt of the data provided to the 199 Advisory Committee and its own

deliberation and discussion. the C PD Board accepted the 1992 Advisory Committee's

recmendation.

25. On October 5. 1992. the 199 Advisory Committee reconvened at the request of

the CPD Board to update its application of the 199 criteria to include subsequent developments,

including Ross Perot's October 1. 199 reenty into the campaign. After cnideration of the

selection criteria. the Advisory C mteeconcluded that Mr. Perot satisfied the selection

criteria. As state by Professor Neuwd in his October 6, 1992 letter to the co-chairmen of

CPD. reporting the results of his com #tes meeting:

Four days after Mr. Perit's seemly. we believe that he has a
remote. but real - mor e than reicali - chanc of becoming
President next January 20.. Our diauionIi took into accoun
Mr. Pero's Previous abiity 1o pain a lawg nationial cositec,9
his presenit rsotumus. f Mcal~otewie the media anmia
he currntly ausn. au do reoned 'softness* in nqpor for
othe --Auiid -. We drefom r nm ndu Mr. Peots inclusion

26. Mwe B ound thy ku~ an it "Mu som

- cof Oe Adimy Cin ad Ur M. et and his m mm M&

Jkmes . Swseda, wood be ezat ani vmo to pstiuptin theI192&dbuts---mumd

by -a.n (soe 6.1 2 IM te (Eadit A so Plaiffs' Verified Complaint (kaw kebVA

ni ai"M or!igs asu so qpoor debut on condition *wt Mr. Petbe

we c~t I---peravsyw's m i m .W ilt boom dm b

schde -four debus in cigli days -wmal pree amy meaningful rmp cntIi, M
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Selection criteria, CPD extended its original recomn mendati o ht the frt/LSoclctw campaign

Participate in two debates to four debates. So October 7, 1996 letter (Exhibit B to Plaimiffs

Verified Complaint). Thereafter, CPD produced thr= preidemia debafts, involving presiemt
Bush, Governor Clinton, and Mr. Perot, and one vice presidential debat between Senator Gore,
Admiral Stockdaie, and Vice Presidem Quayle.

27. On September 19, 1995, the CPD Board adopted the same selecton criteria, with
minor chanes, for use in the 1996 debates. The CPD's Candidt Selection Criteria for 1996
General Election Debate Participation arm attach hereto as Exhibit 1. The criteria documem

states in its introductory paragraph that:

The goal of the Cmmissions debates is to afford the members of the
voting public an opprnanily to sharpen their view Of toecandidates
from among whmthe next Presiemt or vice President will be lected.In light of the larg wMher of declared candidates in any givenpresidential election, the Commissionbas dtni that its votereuaingoal is best achieved by Imtg debat participan to the next
President and his or her picial rival(s).

S * 0

In order to fuaiher the ---aiom purpases of its debase the Canmaisiouihas deeoe ~ uacria upnwhc it will base its decisions
rgdigSelection of ariumia*o paoly caii 0st participate in its 1996debwe. The purpose of the cr iiesi a o ieiy rPaltycanidaesif NW, whe have a r ic ft ~ ti
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intional ciabusism in the nominee's candidacy. the CPD concluded tha it Was resnbeto

conclude that in the 1996 campaign. the nominees of the major parties met the criteria for

inclusion.

29. On October 31, 1995, at a press conference held in Washington. D.C.. CPD

publicly annouce its adoption of the 1996 criteria and released the criteria to the public. A

copy of CPD's October 31. 1995 preus release on this and other topics in connection Wit the

1996 debates is Saad as Exhibit 2. Since that time, those criteria have been available on

CPD's site on the WorldWide Web. and CPD has consistent y and repeatedly indicated that it

intnds to apply tsecriteria in concinwith the 1996det.

30. In July of 1996. CPD formed a 1996 advisory commtte which would provide
-fn to the CMD Doad regarding application of its candidate selection criteria. TMw

1996 advisory com inae comists of the same memnbers as the 1992 Advisory Committe:

Profcs Mon Noard and Carlin, Ms. Ridings (formerly of the League of Women Voters and now

1%) Presides of the Counil cc Faiml atIOUs). Mr. ToponAnd Mr. Williams (the 01996 Advisory

31. Omnp her 16,1996. the l 99 6 AdvioyCo=*itaemeto appy eciub

selctio c da in sod over 130 declared fumwputypr tipeh canidu eu* d""

.m19%6. At di dmo CD aii ha ss e b~ w~ to

Seu~r25s,199 a TON U~ivcity in St. 1046.

32. In.m k wft its delibermiom, she 1996 Advisory Conmm p ,

with 11awo m dwem~ h 1996 emeral electio cuuiga and c ii

Neiw dw -o pal. M am CPD w led nV im heo or Mum m on *

cutlie a pe pewm Muove-r, ieFedeal Election Cbeist.ld no d"kept is
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into or influence on CPD's candidat selection process, beyond its rules and rgltosthat

apply to any debate sponsor.

33. 1 was in attendance on September 16, 1996, when the 1996 Advisory Committee

convened for the purpose of applying CPD's 1996 criteria to the fa and cinumstazices of the

1996 general election campaign. Although the 1996 Candidate Selection Criteria do not require

it to do so, the 1996 Advisory Committee indepen-dently appied the criteria to the Democratic

and Republican party candidates. After reviewing and discussing the facts and assembled

materials, the 1996 Advisory Commiume nnmosy conclue that oely PrIden Cl inton and

Senator Dole have realistic chances of being elected President and only Vice President Gore and
Congressmn Kemp have realisti chances of bein elce Vice President in the 1996 general

election.

34. In light of its findings, the 1996 Advisory Comttercomnned to CPD's

Board that only President Clinton and Senator Dole be invited to picpein CPD's 1996

Presidential deaeand only Vice President Gore and Congressman Ka* be hinted to

participate in C s' 1996 Vime Pesidemial deb. Mhe Advisory C mtecnuiae

its ino"mn thi regard so the CPD Doord by le a dd Sepfumbe 17. 1996.

35. 0On--- e 17, 1996. sh CID udwalomum ftd of A

do1996 Advisoy ad~ mi wu --M In, ~ ift c'1h so" 
4f

hmv a realistic c of bnamPreside.t or Vime Pum ateof U~ad Sons in 1996.
I Was in m amat this metn.After nupy of dwheef prv idd w 1996 AdiMr

Cornineand itsowo delUmimad dicmoate C )Dowd ummquy the
19M Advisory Cm u' m=e0% *A oly PONde Most Clo no~ SOW b be
kbeid w 1dcn 'm im CPD's 1996Peidmm debe wd oaly Vice Pawidew oauand



S
Congressman Kemp be invited to Participate in CPD's 1996 vice presm a dbte CPD
informed Mr. Perot's representatives of the decision promptly.

36. Imme9 0d iately following the September 17, 1996 CPD Board meeting, CPD lamed

a press release (attached as Exhibit 3), which announced that

The Commission unnmuly agreed with the Uunimous
recommendation of our independent Advisory Committee that only
President Clinton and Senator Dole and their ninning maom be
invited to participate [in the debates sponsored by CPDJ.

Our decision and that of our Advisory Committee was maeon thebasis that only President Clinton and Senator Dole have a realistic
cha c, as set forth in our criteria, to be elected the nex
President. The application of the criteria to Mr. Pero andote
third-party or idpnetcandidates did not result in a flmoist
that any of them has a %realistica chance to win election. As we
have consistently indicated publicly, participation is not etne
to candidates because they might prove interesting oreneaing
The purpose of the CPD is to bring before the American people,
in an unvarnished debate format, those candidats from whom theAmerican people actually will choose the next President and Vice
President of the United States.

37. It would be completely unworkable to conduct a de lo~w h all deebmi
candlidates in 1996 or any other year were invited. As nedabove, te e ova 130

-) miuajorparty candidates seeking election to the Presidency in 1996. MWWd

Cission' 99 P1eidnta AddristtmW (Aug. 31, 1996) 4(asmcbanR
*Sibe noeedaimW value whaseve in a deasto whicph all Of *hr M s

limed.m Accordingly, if a debate is to have any education value whN sioelver cbohn MM
~~ ~mugt be made. As descibe in this affidavit, CPD hasdeemsilgn h~

ah icesould be mad between thms candidates who have a realistic chem of~u j
4UI Pvesdemt or Vice Preuides of the United Saes and thon a

*wad that goal has applied its candidate selection criteria in good faWh
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38. In addition to sponsorship of the 1988 and I99 debetes and planned spnsrhip

of the 1996 debates. CPD has engaged in a mnber of other related voter education activities.

each intended in a noprtisan wanner to enhance the eduatina value Of the debats

themselves. In 1988, CPD, in conjunction with the library of Congress and the Smnithsonian

Insituepreard ilutraedbrochure on the history and role of political debates. In 1990,

the CPD sponsored a symposium on debate format amtended by academic experts, journalists,

political scientists and public policy observers. Also in 1990. the CPD produced a videotape

and brochure giving guidanc to schools and civic groups on how to sponsor debates. In

addition. CPD has produced a 199 viewers guide to debates in cooperation wihthe Spec

Communication Association. Finally, in cnnection- with the 1996 Debates CPD is sonsing

its lagsw voter education project to date, Debate Watch '96, in which over 130 orgaiton

will be participating by hosting forums in which citizens view the debates together and have the

opportunty to discuss the debates afterwards with other viewers and listeners. Orgaiton

participating in Debate Waacb '96 include mnmerous cities and town, high schools, Presidemial

libraries, associations, neIie and chambers Of co -e -.c

39. Curently. CPD is in t fnal, and vety 'mam, nagps of four 0in o

preruomfor the pr m P oti uhai 1996dims. Athis time, Pride C1Hmn mi=r

lek hav agree ifo puw1a. im pmuidemisl dims mier C 00D O*Od WO 46 6,
1996.m Hartfod. Coic ancmCta 16. 1996 in San Diego* Califonia, ad Vime

Presidm Gore and C oar esa Keny have -aSPe so paruk- !ipe is a vm P F I ieva diM

mader ONsqa u c ~ae 9. 19 in SL. Nseriamrg, Florida.

40. 1 bow ofa w odor debae spoar who ho naped ap ubg 11

abcde cM in. for Mons im IM. If CP*s 1996 debates are aqjo=C or disnmd by



u~junt Mg- debte ildigtemajor party canddte aM very likly M~ to sake plac this
year. If that were the case, in addition to the immauale injury to the American public and
the electoral process, the time, en=rg and effort of an enormou number of people would have
been expended for naught. Amon toeWho would be injured are CPDs many comrlibutors,
Debate Watch hosts and partk=cipms, and the time, money and effort spew in prepain for the

debates would be lost. Moreover, counUities hosting the debates themvs (Hartford,
Connecticut; St. Petersr, Florida; San Diego. California and the University of San Diego)

would be greatly damaged.

41. 1 declare une Pezut of pejufy that the foregoing is ae and correc. Execued

this '4th day of Sep &mer, 1996.

BROWN
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Candidate Selection Criteria http#/www. deatem G.Or9/@witerL.ht

COMKIBsION ON PRESIDENITIAL DEBATXM'
CANDIDATE SELECTION CRITERIA

FOR 1996 GENERAL ELECTION DEBATE PARTICIPATION

A. INTRODUCTION

The mission of the Commission on Presidential Debates Vdi. Comrnassi'on) is to ensure, for the bensit Of the Amerimelectorate. that general election debates are held every four ymar between the ledingj candidates for the office ofPresident and Vice President of the United States. The Comwmion sponsored a seies of mah debane in 196 end sat in199, and has begun the planing, preparation. and organizato of a series of nonpartisan deba amwg lmdicandidates for the Presidency and Vice Presidency in the 1996 genera election.
The goal of the Comniusson's debates is to afford the members of the voting public an opotnty to chrps irviwof those candidates from among whom the mext Prsiadent or Vice President will be slcd.In light of the Inge mmber ofdeclare candidates in any given presidentia election. the Commission has determined tha its voter education goal is b"wAhieved by limiting debate participation to the meat President an his or her principal rival(s).
A Democrstic or Republican nominee has been elected to the Presidency for morm than a ~ewsy. Such hissoricalprominence and sustained voter interest warrants the extension of an invitation to the respective monmma of the two no*parties to participate in the Conussion's 1996 debates.
In order to further the educational purposes of its debates, the Commnission has developed nopartisncirima up.hchIt will base its decisions regarding selectio of nonmagor party candidates to psrticpate InI its 1996 debases. The purpm ofthe ciriteria is to identify nonmajor party candidates, if any. who have a realisti (i.e., awn than theoetica) chac ofbeang elected the next President of the WUnied States and who properly are considered to be amMg the priaci*a rials sr__ the Presidency. The realistic chance of being elected need no be overwhelming, but it must beanme th" dthe a.
The critera contemplate no quantitative threshold tha triggers automtic inclusion in a - AdWWALRather the Comission will employ a multifaceted analysis of powen"a elecloral wcess, iladga MVi-w Of (1)evinc of national organization. (2) signs of national newsworthiness an conyntitavenMa, nd (3 isdiaers of nobmlenthusasm or concern, to determine whether a cadiat has a maff"MIci chac of election to w =ar a n a or amore of its debates.

Judgments regarding a candidate's electio pres will be madie by the Comi sino a neen 1h bus L limuvers hema multiple cntlena will he apploed to each samAjo pu candidae. Intial delra iwi wiAS rae toamdfaelecta nwll be mnade aiher the major paony conventions Mpramneay MW WA& wit th(otegenera electio campaign. The wnmbe of deibass to w"ic a qedifYua monmaj"or p1110 cmdihf w11a be iwwi usbe dew oed on a flexible basis as tie geneal electio cmpa. prows.

3. 19% NONPARTISAN SELECTION CRITERIA
The Cclinsm'os npuun critri for 9seiag aemmjer party cddmesto putucipa in 19% md4siP rs Ima debate nclude:

1. EVIDECE OF NATIONAL ORGANIATION

The Ci 6a Arm Cnuerue cmdeun evdc of anienM eImweis Ibis ame* ta90.... pw"m so the elg1ibty r uq-- eia. of We" Secs.. I of the C0~e n h nfheIwml cellege. This crisewn al she m-- av I of a aftional awip with athiuwca prospect of elector mu The fac-sr to be 1mdn ed ii- hid,:
a. Satifctie of the eligibifly 0(~o Anticl IL Seat.. I of thd egime of~ do m UM lob. Placment on the ballot wneog sone to bee a w chanew of obtaiin e o le W~etc. Orenauario.h1y(. 1 1 a maort ofoaWuIane a these NMW.

2. MM OF NATIONAL NEWSWORTMgu1 AND CM11V 0 am
noe C m eas second crierin enenwora lii the ebal awwo m ende m0 Tn o fac nsI to be consdeed fous beth aOn hem 001!8 e afo d o i es00ets media and WIN~ia =en dsinnmw - -- ad CO~ui nmebe its amiaro dei I ts e nid



GodLdate geleatLon CrLterLa

a- The pw m sonaj pinon of dhe W asingto n bureau chiefs of m jor nw uV peper, mws M m sns., d W ool ,b. Tbe opiniofa a comparabl, grup of professiona campaign managers and pollsters not then employed b hcandiae under consideration.byG
c. The opinions of represenatve polisica scientists speciaizing in electoral oiisa ao a iejM srjd. Colun. inche On newspaper fros pages and exposure on network telecasts in competisoo with bhe mjor patycandidates.
e. Publialmed views of proame politcal commentator.

3. TIDICATORS OF NATIONAL PUBLIC ENTHUSIASM OR CONCERN
The Comission's third citerion cn*I objective evidnc of national public enthusiasm or coon.. The (mesauconsderd i con ecton ishthiscrieri m ar inaaed o e p bi support for a candidate , w ic h b eaom directly o n
the candidate's prospect for elector] mcom The factors to be considered include:

a. The fundinga Of signficant public opinio polls conducted by national polling and mew" ormiAO;ib. Reporte attendance a meengs ed rallies scoes she counr (locations as vmll asnubr)icmpismwhthe two major Paony emdW

Adopted: September 19. 1995
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COMM,.ISSION I
P~RESIDENTIAL DEBATE~S

October 31, 1995 Contact: Janet Brown
Embargoed for release until 11 .30 am. EST (202) 872- 1020

COMMISSION ON PRESIDENTIAL DEBATES
RECOMNMS FOUR DEBATES. STNGLE MODERATOR, SCHEDULE,

VARIED FORMATS FOR 1996

The co-chairmen of the nonpartisan Commrission on Presidential Debates (CPD), which
sponsored all the presidential debates in 1911 and 1992, today announced the CPD board of
directors' recommendations for 1996. Paul G. Kirk. Yr. and Frank J. Fahrenkopf, Jr. stated that
the recommendations were based on lessons learned from the 1992 debates which drew the
largest television audience for any political event in history, culminating in 97 milion viewers for
the third and final presidential debate. Exit poll data for both 1988 and 199 showed that more
voters based their balloting decisions on the debates than on any other single issue.

The CPD board of directors made the Wolowing recommendations for the 1996 generl
election debates.

*Three presidential debates and one %*Ice presidcntial debate will be held in 1996.

'C * The four debates, each ninety rmnes in length, will1 take place on four consecutive
-) Wednesdays- September 25, October 2. October 9, and October 16 with October 2

being the vice presidential debate

* Each debate will be modeated by a single individual.

D* Three differen formaets will be utiized. during one presidential debate, the r dadta
will stand behind the taionlpodaims, during a second. citizns will -ud the
candidates m* a town mntig formak wan during a third, the. cadiaesd -ndUK

0 ~willbe seated. Tbevice praiuia deewiN lsobehbad wWk he *-iins
modeawo $39.

0Each debate wiN1 cow both foreign and dometi policy topics.

Kirk and Falwetop said "i the recmmendm ations refiected su-bsgtantia stud by doe
C?D 'In 1992, we sponsored the firs focus grops ever convened to meammr t mfecdhm

P&%ft It. %NN

~~mms~ ~ 1fm 12w S tN



of various debate formats Focus group participants expressed their cear-m prefrua for the Singe
moderator and a variety of' formats. They also stated their strong support for the citizeninvolvement which occurred during the Richmond towni hall meeting. We listened to ther
suggestions and are now acting on them."

The CPD also announced sizes which have asked to announce the 1996 debates. They are:
Furman University, Greenville. SC
George Washington University. Washington. DC
Hartford/rinity College. Hantford. CT
Mchigan State University. East Lansin& NG
St. Petersbursrrampa/Universiy of South Florida, FL
University of Maryiand. Collge Park, MD
University of Oklahoma, Norman, OK
University of Pennsylvania, Philadelphia, PA
University of San Diego. San Diego, CA
Washington University. St. Lows, MO

"We are very pleased with the qualty ofthe proposals bite by theseuites. and by the
commtunity interest they reflect. a the co-chaurmen said.

Kirk and Fahrenkopt also issued the candidate selection criteria which wiil be used to
) determine the participants in the 1996 debates A copy oftthe criteria is attachedl.

Finally, the co-chairmen announced plans for 'DebateWatch W.6, the CIPIs nationwidevoter education project. 'The 1992 focus group pardciants told us they had learned much more
from the debates by watching and discussn them with people they did noot bnow and with wothey did not necessarily ag~ree They urged that more ciins be given a sinia ppnas in1996 DebateWatch V96 wWl bring peopl toguha in schools bvraies and civic -aioiu anIal My uazes to watch aW talk about ther caddae M*and d vIs

Kirk amd F irn tpfro &-ced the DebaeWatch V6 pakrwhc includes an dhematerias necessary to host a DebateWatch It wiN be avaal in hard mco m n doth CFDM
hemw page on the Insaws The MP is wrim-puM~ with thlm a nswift to Crum a hornt pogpwic w fe a M so; ~ sr~dng
MW Mk do&a ruwcb ad u pson pa eae

bim~ash 9wU be no by CM advis"r bead nw ~ ft.m f~ iwVxansas. -We owe Dr. Ceimr hankv s fw 9dewul ad erqWbr thM w adtsltag reseach "bjdin edeorship of DLEw M2Wapn CT:how)e IA amd Faurkpsm. C~alli to ioa Dbuft "1N fi-d
amus in Lawrence, KS.

~aiuiqfor DebateWatch is edwway wft 4 Si mgs~,
mapport for the pdcton oft &bate hes *a*ma

carPoratioe the NWO bMorisCey ad

.~-



LosCorpmort

The CPD plans to work with its voter education partners to pronme DebateWatch They includethe American Librar Asscain Close Up Foundation La~pa of Wome Voesi NadonaAsociation ofS Wracre,PNaionalAssocito of Secnay col raipb atoa
Asocatonof Sreaisof State Natioal Cab" Televuon Asscain Nationa Federatio ofState HIGO School AssocitiM s Naiona Foic Laeague, Naional" Scho o adft ocaiNesppe sscitinof America and Speech douaiainAscain

Estblihedin 1987, the opism CPD is a non-profi corporatfion based in shnoDCFor more inomtoplease contact the CFD at the telephione muatbe 6ed above or consult theCPD home page at: http://pakorujhr/vads4)cbau

. ,
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CoMMIsSION O
PREJiDENTIAL DEBATES 601 Thutemchi Sawi. N.W 9 Sum~ 310 Sad, * Wuuem, DC 2005m (202) 67241020

For immeiae release Conbict Janet HK Brown
Sejrpebe 17,1996 (228724020

con mmso on Presidential Debates Announces
Results of Candidate Selection Process

Paul GQ Kirk Jr. and Frank J. Fahrenkopf, Jr., Co<chairnwm of thenonproa" Commiio on Presidential Debates, today issued the oing
Statenw±I

d"Meiaparisa Co)m-io on PrsdnilDeates (MP) has, justcondiuded t -ddudmet where we cosdrdte4eo 1~a~no
our lnepidtAvio Commnittee on the question of whethe any

zndpuiu~tor thirdepty addt qualife to be invited to participate in the1996 Slymiia and vime presidential debates to be spnsre by the CPD. hComisio unnlwulyagreed with the "Inmnu reomendation of ourindependen Advisory Committee that Only President Clinton and Senator Doleand thei ruinin man be invted to priiae

'Our decision and that of our Advisory Commnittee was made on the bassthat only PMWdetauo n Senator Dole have a realistic chance, as set forth
in our abulsm1 to be dhctd the nodPeiu h plctino h rtratMr. P~OM aid o~m ~sy or epeimi candidat did note uit in afinding dtim my caf b ha realisticance to win election As we& hav

ft d wAa people.inmm 'mk nheddeblf

fv" I Faimuk-Om~
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBI

ROSS PEROT, PAT CHOATE. and
PEROT '96. INC.

Plaintiffs.

vs.

FEDERAL ELECTION COMMSSION and
dhe COMMSSION ON PRESIDENTIAL
DEBATES

Defendants.

)
)
)

Cause No. 96 CV 2196 (TFH)
)
)
)
)
)
)
)
)

DECLARATION OF
RICHARD

1. I Riciwil E- Naamadg m Dopow Do= pfalmmnu of CIO Einergw p ,

um die John F. Kenndy ShOl f Gowimm at Huvud U1--w* I m peuuod
kmowlde of te fwM cougmi in d lmls I d611W

an Govuinm ft-m 1 uw ~iu s mi33. Ur 1 m
pveanm ad amkc pms, an hew um u a Puobu st C~uvi.

PIrimsoo, and Oxfoud UWmasiin ad a avlefin pmm,

(Dkeley) and Em. I hm --di m mpllnbe.OlV g
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1954-55 '1Presiden1C:yam 11w lio, PolufiiScia Sept.
1954, April 1955.

1955 *Congress aWl the Fair Deal," Puic iai, IX (1955).
1956 'The Pmr0si081 at Mid-Cecmwy' LAW aw Cgontemar Prbl

Winter, 1956.

1960

1963 'afin the Prsidey Noteson FDR and JFK,'" AmjnPlta
Scm -xjM Winer, 1963.

1964
rev. 1971 'Politicians and Btueatnsw in D.B. Trumn (ed.) £g=gr20d

Amrica's EMar New York: Amerian Assembly.

1966 'Wi Hoe &Wl WheMha, D k1 m Fail, 1966.

1970 A~uePojm New York: Columbia Universty Pes
1971 'Afterword' (with Graham T. Allison) in Robert F. Kennedy, Ihim

SNew York: Honom.

) ~1974 'Te .A-idc after Wamerge ariis Joumal f lia S in
Wimer. 1974.

1966 P4Mims. Nliti.m d Amlyuh0 TMe bewm C. Daq L,
GradmwseSho of Pedic Affairs. Universiy of wshuOpom Scaud.

196T i. I (wA Emma IL ay) Now Yukt hu P~

2. Im a amb of uwa ft~:~Am i r j
Socity, Phbfti,, mjmA~ of AM & Scisaces Cauilig, ft
Politic SCi AmcmoW m D.C.. ft main ldm for rc1

*W d she Couaml am Fong d. New Yark. In 196tv I w aw".4
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Woodrow Wilson Award of the American Political Science Assocation. in 1982, 1 was awarded

the Charles E. Merriam Award. In 1993, 1 was awarded the Hubert H. Humphrey Award of

the American Political Science Association.

3. 1 have served the Commission on Presidential Debates ("CPD*) in several

different capacities, as described in the following paragraphs.

4. On July 7, 1987, CPD formed a 23-member advisory panel in order to provide

guidance to it with respect to several areas, includin third-party participation in CPD sponsored

debates. I served on that advisory panel, which met on October 1, 1987, to discuss and advise

CPD with respect to several issues, including third-party andidate participation in CPD-

sponsored debates. Also on October 1. 1987, the CPD Board of Directors (OCPD Board')

requested that I chair a subcommittee of the advisory cmiteformed to develop and

recommnend to the CPD Board oyatancriteria for the idemificazion of aportethird-party

candidates to participate in CPD-sponsored debates.

5. After study of the issue, on November 20,1987, my "ucom-te ndIrpm

back to the CPD Board and rommede the adoption of specfc noqmima candidf

selectio criteria intended to identify thsI addtswt a realsti cbae of beneMesu

Poesidem or Vice Prsdmof do Vind Stone. We uepisd Io teCD am4 ift a

dim s ppicla of WAS crhurh muM,' l at view, Mk, 6mu to th

adecatiom ppOfoiP - to gum e tha fture Presidem and Vice Presidems of the UeMW

Stane are electe after the vow havemwbhd an pp -nniy to bowar wr dehie kh^

VWucpe rivals - would be Milled.

f4Ma -3-



6. The indicia to be examined pursuant to the proposed criteria were, in broad tem,

evidence of national organization, signs of national newsworthiness and competitiveness and
signs of national public enthusiasm and concern. The CPD employed these criteria in 1988, and

with minor changes, employed them in 1992 and 1996.

7. The sole objective of the criteria the advisory committee recommended to CPD

was to establish a stuure for the CPD debates that would further the nonpartisan euaim

purpose of those debates, while at the same time complying fully with applicable law.

8. In both 1988 and 199, I chaired advisory committees that applied the CPD's

candidate selection criteria and m a reomedtin to the CPD Board base on hecir

deliberatonS.- In 1988, the advisory committee did not recommndr that CPD invite any noo-

major party candidates to participate in its debates. Mhe 1992 advisory cmiterecommnende d

that CPD invite Ross Pero and his running mate. Admiral James Stockdale, to participat in its

'0 debases based on appiceation- of the CPD's candidat selection criteria. That -a

was Made following the rc a- n of the comte after Mr. Peaots re-entry imt she 199

P Psideneia me.

9. Again, in 1996. the CPD Board sked me to ad as chairmanD of sh dilm

cahm dt Applied do 1996 candidate selution ovea . Dw advinvy ~ a i
06.

Ao S W 160 196 hr do ~PNag of 92pyi CPD'sW 'oithsa i ds"
Criter0 -,L 0 ma m thm 130 ib s rnmg for the Prsd yand Vice Presidency in dw

1996 V=W elction SuiLg Atho the candiae selection caima do we q~ k a
O so. a vs. onreei~puel applied the crieria to the aunc d

*euma 4-



Republican party candidates. After reviewin and diausing the fact andi cirusacsoh

1996 general election campaign, it was the anmu clusion of the advisory commnittee that,

as of Spebr16, 1996, only Preident Clinton and Senator Dole have a realistic chance in

1996 of being elected President, and only Vice Presiden Gore aix! Congressan Kemp have a

realistic chance in 1996 of being elected Vice President.

10. The com ittee's rccom memlation was conveyed to the CPD Board by letter dated

September 17, 1996, which is attached as Exhbit 1. The Advisory Committee's letter

recognized that certain

minor party ca.dae . . do have a tertc chneOf
election in Nvmeby virtue Of pae nton the ballots of
enough state to podu= an Electora Colleg majorit. [The

commtteedoes) wt. however, we their election as a realistic
possibilit.

Therefore, the Advisory Comitee ummrsy cNlude at thistime that onl rsietclinow And Senator Dole "uali* forNO amission to CPDs debame. We stand ready to reconvene sould

I undertand that, on Spmbr17. 1996. t CP or mcsy~rvd our

ca~e cmidnfd qd wv do w of doipi ~

mseiwo in dig e m adinlus ad bnM d camps 0 d he hu rucalvad Msad on

his 1992 performmmc. Noinm , inciim ocldd bond om Al of do n m

availeble" W~ Mr s"M a sk chse b "W a l .b I"in I%!-!-! or of

sdiem ekcm by ft IH m at go.Iw im ft ovma. W si
~ Colge uu~ ~~k 1



12. All toom CPD advluoy ailw cc whic I smY we modvami SaOs by
dt dten to fmalaz ad a*ply nonarIsan cadidaralect iN ck do ~ weM tamr d

ei du. Tbakomm we no dsiu to mppo cc opp o 2
candidac of aoy puazla Canmmat or parr to gemv AV paot=sa pupos.

13. 1 deae =der perky of pery doat do foregobnis Uue ad corrt EucuW
oncpebe 196
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October so 1912

Mr. Robert H. Teeter
CaMp.Iqin Chairman
ush/Quayle '52
1030 15th Streot, 9,9,
Washington, D.C. 20005

Xr. Riekey Kantor
National Campagn CULT
Clinton/ re 092
National Campaign epaer
Post Office aom 615w
Little Rtock, Arkansas 72203

3 ~~the so*" or Dbi-eat=rs oz tue L~niee an m~iDbatsM VOted today to 008ept YGM iavit~eft to ~sebetween the leaing em tliste fee' Preesideta Mg i" eiimtof the United 11tates an Ofteff Us 2 1 is am .no '" oa
Meaoranihm of Omangia ( *
respective a eeM of *1f bas bess o m-) appears to e= Lee ~e that -a~ vtb-~t

04conssf on aid atii.ua m e

(1) 2h 1w ~ eep w ISaesS
Uebate osM s-Oma""Pao

detebs eiinat
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Ur. Nsker nester
October G. iota
Pale 2

2S &%I qtheg respect.. out letter of October 6, 1292
stasds am sWbmttoi. 31 we So not hear from You to the
Contrary by 4:00 Ip-m. today. we will a19801e you are in fullI
agreMent MWi WO Will P9eeeei 8ccoriinql7S

Touts sincerely.,

gy:7
-) Kkv

IpCau aO Lims,

@as so Claytonestoes, 3.sQO (via facsimile)
Debby134 so?,eI4 (via feosiinile)

TIM= 1*0 ftq (va fcsCimAie)
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* r. Mob=t K. Tooter
Mc. Nickey Kantor
Ontbe 6, 1992

that* It It subequently determines not to invite
Mr. Perot to additionial debates under its sponsorship.
you each reserve the rWight to s*m* an alternative

sosr f or these debetesi

(3) ft Comaise ion understands that Kr. Perot CfInds the
terms of the Heaoranibm to be a lptbet OWd

(4) 21he CMUniesion has underae to Provide an oppert mty
for tse Valivesty of Xichmond comatunity topateae
IS the Octeber 219 debate, 2%0h Cissiona W mtme
-to subjeot to the understan -that suitable
arrngements wili be made 903r a modest MEbOW of
representatives of the University of Richmond to ettMmi
the debete in Richmond. The Cinisisn, working with

to attewpt to ensure that the atede do not

Please advise us at your earliest opportunity it these
4r eam~t are m aseptabi. to you.

To=rs sinoeely,

Paul G, KirkgW

by$

-W 3. at Wlfer. sq. (via taesiaile)
_4 3TO. OrchUSIeA 35w (via facsimile)

"a 6=i1600 a". vsfacsimle)

.WQMMMMM- . Ne,," Ni
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Lewis L_ Loss
Wilhiam H. Briggs. Jr.
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1 since then?

2 MR. RASKIN: Which claims, Your Honor?

3 THE COURT: Your constitutional issues you have raised.
4 MR. RASKCIN: About the regulation?

5 THE COURT: Yes.

6 MR. RASKIN: That is right, Your Honor.

7 THE COURT: I'm just wondering on the timing of this.
8 MR. RASKIN: Yes. Well, my colleague and co-counsel,

9 Mr. Sargentich, will address this more carefully when he argues
10 about jurisdiction. I think that that's a jurisdictional issue.
11 But the central point is that the obligation should not
12 be put on a candidate for office to run around the country
13 challenging every unconstitutional regulation; that is, Mr. Perot
14 was running for president, and the point was he was hoping that
15 the law would be enforced. It's not up to the citizenry to make
16 sure that the government is going to enforce the law and the

17 Constitution in the proper way.

is But beyond that, Your Honor, I would prefer to defer to
19 my colleagues who will follow wein just a moment.

30 TulCIT All Zight.

21 MR. RASKIN: So the statute - - so the regulation allows
22 private corporations to base their decisions, about who should
23 participate explicitly on political party affiliation as long as
24 it's, not the exclusive factor. It also chre oporations to
35 use objective criteria in selecting the candidates who will

_oil 
Il
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1 participate, an absurdly loose instruction which ignores the
2 entire purpose and meaning of the ban on corporate intervention

3 in presidential campaigns and allows corporate-funded debates

4 that clearly are inconsistent with the statute.

S Now, Your Honor, there are only two plausible

6 constructions of the statute, two plausible constructions of what
7 the statute requires with respect to debates, and either

8 instruction compels this Court to strike down the regulation.

9 The first construction is that corporations may not
10 spend any money at all in connection with presidential election

11 debates, period. This is probably the most faithful reading of
12 the statute, since Congress meant in FECA not simply to prevent
13 corporations from using their funds to favor one candidate over
14 another, but generally to break the nexus between corporations

15 and presidential elections. Congress wanted to prevent the
16 fusion of corporate power with the electoral process even on a
17 nonpartisan basis.

D 18 THE COURT: What is the exception in the law for then,,
19 the nonpartisan activity designed to enorg iniidiaa to

30 1Vfte?

21 MR. RASKIN: You mean in the statute?

22 THE COURT: Yes.

23 MR. RASKIN: Yeah. Wello its okay internally; that
34 is* the statute says that corporations my prvoelytiLze theirWM
as their own corporate personnel and their stockholders,, but Ithn
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1 you might be reading from -- oh, are you referring -- veil, that
2 is not explicitly designed for corporations.

3 THE COURT: 2 U.S.C. 931(9) (B) (ii).

4 MR. RASKCIN: Okay. Yes. And this is the provision

S that's not cited by the FEC, but it is cited by the CPD --

6 THE COURT: Right.

7 MR. RAiSKIN: -- in defense of its regulation.

8 THE COURT: Yes.

9 MR. RASKIN: Your Honor, that provision says nothing

10 about debates. Moreover, the debates regulation does not say
11 anything about registering people to vote or people voting,, and
12 moreover, in these debates, no one is ever registered to vote.
13 The debates usually take place long since the deadlines have

14 passed for voters to register to vote.

15 So. I mean. I admire the acrobatics in trying to bring
16 the debates under that provision, but it simply wvont wash. This
17 statute is very clear that corporations are not to be involved
16 unless they're dealing with their own members.
19 Now the second plausible constructian at the tue
30 w" the FWC's mn interpretation in the 19708, *mm the0 at Was
21 first written. when it was interpreting it as a matter of
2? original impression. Looking at this categoricaA Iapae
23 seeing no exception for debates, the FtC took the position that
24 the act absolutely prohibited coprtions ro. own on
25 any candidate debates that 4±4 not Invite 1e111111 loon1y 0"aiie
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1 candidate to participate.

2 Any corporation that put together a so-called debate
3 between two candidates when it was a five-candidate field or six-
4 candidate field was making an illegal campaign contribution to
5 the two candidates who got the invitation.

6 The FEC told the League of Women Voters that the only
7 corporate-sponsored debates allowed under the statute are truly
8 nonpartisan, educational affairs in which all candidates have a
9 seat at the table. The league was allowed by the FEC to use

10 corporate contributions for its 1976 primary debates only because
11 they invited all candidates to the forums, whether they were big
12 names like Scoop Jackson or unknown fringe candidates like Jimmy
13 Carter.

14 Now most importantly in the general election, when the
15 league planned its two-person debate between Ford and Carter,
16 just like the one scheduled for this Sunday between Dole and
17 Clinton. the FEC ruled that while the act could not stop the
18 league from, quote, sponsoring such an exclusionary bipartisa
19 debate, quote, the league could not use its own money to peW for
20 them, nor could it use corporate contributon of the Sort It
21 relied on for the primary forums. that is, where it had invitedg
22 all candidates.

23 Because the debates featured just two of the citizens
24 running for of fice and closed out many legally qmaigje
2S candidates, the 13C found they were Just driessed-up campign



4

5

6

7

8

9

10

11

12

13

14

15

16

17

1s

19

20

21

22

23

24

25I

26

L contributions to or expenditures on behalf of the tvo parties

invited. The FEC's position was so categorical that the National
IJournal observed critically, quote, events are nonpartisan. the

FEC seems to be saying, only if every candidate, major and minor,
is invited to appear, and corporations may help to sponsor such

events only if all 350 candidates appear.

Now we have a lawful way to make the FEC's original

doctrine, which is understandable, less absolute than it

originally wanted it still without descending into the current

FEC's wholesale and ultra vires abandonment of the statute, whose
relevant terms have not changed a word since the FEC interpreted

it 20 years ago. Our approach is clean, Your Honor, and it goes

to the questions that you are addressing to counsel for Natural

Law Party.

Corporations that want to spend money on general
election presidential debates must remain politically neutral
within the meaning of the statute by inviting all candidates who
are, one, constitutionally eligible to serve as pze~l t n
Article II, Section 1; two, qualified on suffici~, .~~
that it 'possible for then to collect a majortp Ia -thie
Electoral College; that is, they could win; and three, they have
received federal funds under the General Election rsmta

Campaign Fund Act.

We don't need to leave it up to a tood~ ~
pundits and pollsters whether a candidate is serious, ieas n
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1 this act, Congress itself detfied the Objective seriousness of
2 minor party candidates by allocating them millions of dollars of

3 our taxpayer money if they reached 5 percent of the popular vote

4 in the last election, and they get money equal to the major

5 parties if they reach 25 percent, but the FEC and the CPD are
6 taking the position that even if they scale those hurdles, they

7 could still deny them a right in the debate even - - simply

8 because some pundit or pollster that happens to be on their

9 Rolodex says that they don't make the grade.

10 The statutory definition of seriousness in PICA is

11 already embodied in law, and it's the only one that may lawfully
12 be imposed by the FEC or any private actor purporting to operate
13 under the authority of this statute.

14 Now as a practical manner, Your Honor, because
15 obviously were dealing vith a practical problem with the debates
16 on Sunday, there are only three candidates who met these
17 criteria: Bill Clinton, Robert Dole, and Ross Perot,, and I put
18 them in alphabtical order. But lot's assume that the regulation
19 allowing co o dbamte sponsors to choose their om objetiv*
20 criteria has a basis *amn ohere in the statute. "61l. t this
21 regulation is profoundly unconstitutional. Wte so bed, as one
22 of my research assistants said, its almost like an Loan pte
23 on a canstitutional law exam.

24 First of all, on its face, it aumehoIMiz-le it-, Nos
25 to practice a viewpoint-base partisan diecrimimtin W smyi,"

T71



1 that political party membership may not be the sole criterion f or

2 a candidate selection, but may be used as one factor to be

3 considered among many.

4 Well, imagine if a government agency decided that

5 citizens could receive some public benefit, say, health care or a

6 public job or the right to speak on the basis of a process where

7 their political party affiliation was one relevant factor.

8 Indeed, the Supreme Court has been systematically striking down

9 the use of political party as the basis for the distribution of

10 public benefits. I direct your attention to the LxJ= and RLan

11 cases.

12 Secondly, more importantly, the directive to use

13 objective criteria is hopelessly vague and essentially delegates

14 standardless discretion over fundamental political rights to a

15 private corporation and the political parties it chooses to ally

16 with. 
*

17 The scheme is similar to the one struck down in xln
16 y_- Grandel' £ Den, where Massachusetts gave churches-@ md schools
19 the right to veto liquor licenses granted to any p s within
20 500 feet of thems. The court said such a 4elqpgaft om Its face
21 iviolated the First Amnn.because these private actors could
22 decide on an ideological and non-neutral basis even it there had
23 been no proof in court that they had. It struck it O2me on its
24 face.

25 Wte also similar to the Za~ decision, where the
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1 Supreme Court struck down a municipal Ordinance that gave the
2 mayor the right to decide which street corners news racks could
3 be placed on, requiring only a reasonable basis to be stated by
4 the mayor for his decision. This scheme clearly vested

5 discretion to decide on a potentially non-neutral and politically

6 biased basis, and the court struck it down on its face. As it
7 said, without standards governing the exercise of discretion, an
8 official may decide who may speak and who may not based upon the
9 content or viewpoint of the speaker.

10 And that is the problem here. Your Honor. As the CPI)
11 puts it beautifully in its brief summing up the whole case, the
12 regulations do not define the phrase *objective criteria* at
13 all. There are no standards governing the exercise of its

14 discretion.

15 Because "objective" is such a nice-sounding word, it
16 may be hard to se* at first blush what's wrong with it, but it
17 becomes clear that there are two radically different kinds of
18 standards that can be and are being articulae amd enforced

19 under this statute. They both travel undr the u
20 'eJlectability, * but one is constitutional, T owr nom* awmaoe

21 lis not.

22 The first theory of electability is the am I outlined
23 just before: Are you eligible to be president, can you vin the
24 Electoral College. have you qualified for fede~a nda tne
25 the statute that most closely def ins serioun



1 THE COURT: So it's strictly a Mechanical, number-

2 counting criteria, that's all? There's nothing else allowed to

3 inform that decision?

4 MR. RASKIN: That's absolutely right, because the

5 minute you allow arbitrary and subjective criteria into it, then
6 viewpoint and content-based discrimination take over, and I think

7 that we have examples of that in this case.

8 THE COURT: All right. You've got a couple more

9 minutes.

10 MR. RASKIN: Okay. Let me just describe quickly what's

11 wrong vith the other interpretation of objective criteria. Even

12 if it's implemented in good faith, as perhaps it was in this

13 case, and we're willing to assume it's implemented in good faith,
14 this standard is not one of legal electability. It's of

15 political electability.

16 On this theory, what matters is where you stand in the
17 polls, with the pollsters, the pundits, the journalists,, how many
18 inches of newspaper you get, the Washington bureau Cbiefsa and so
19 on. N6ov as seductive as this definition way be inside am
20 beltways this vexsion of electability Is a blatant, per s
21 violation of the First Amendnt, and I think this is the heart
22 of the case.

23 First,* as the Rigbth Circuit found, these J --- ets are
24 so inherently and arbitravy and speculative as to palowid a
a5 secure basis for execise of gowe-mm -tal pover consistent With
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The court said in Red Lion it's the right of the
viewers and listeners, not the right of the broadcasters, which
is paramount, and the White primary cases tell us you cannot
substitute an exclusionary private selection process for an open

public election process.

THE COURT: Well, so Forzeta, the Fobe case just
doesn't count in your analysis? I'm not sure I follow this.
You're saying that this debate, this is not a private forum; this
is a public torus basically to apply the First Amendment

analysis.

M. RASKIN: Well, here I'm making the argument that if
the FZC vants to develop a regulation which says use of objective
criteria, there are only certain objective criteria that are
constitutionally permissible.

T1B COURT: But if this is strictly a private

operation - -

MR. RASKIN: Oh, Your Monor, I tried to deal with that
at the beginning, when I showed if the, if a group wants to go
out and sponsor a debate and they' r not oerdbamy lai,
fr. ferot has absolutely no First himendment right to be there or

1

2

I
IA

31

the First Amendment. Second, it's anti-democratic to use
predictions of election results to restrict debate. The American
people themselves have the right to hear the candidates and to
decide for themselves who they want. They are the real party in

interest here.
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statutory right. What we're talking about is the interpretation

of the Federal Election Campaign Act.

TH1B COURT: I understand.

MR. RASKIN: Now third, let's say we had a computer, an
election Web site that could tell us with absolute certainty who
was going to win. It would still violate the constitutional

rights of candidates to exclude them from debates because they
were going to lose. Government could not pass a law that would
require Ross Perot and Bob Dole to return their federal fund.,
say, four weeks before the election because they're behind more
than 15 points in the polls, and they both are.

Losers have the same First Amendment rights that
winners do, and there's a critical First Amendment reason why.
In politics, winning is not everything. Candidates run for a lot
of legitimate reasons, including raising issues and ideas that
others would prefer to ignore or to establish legitimacy f or a
party or a future run for office.

Perot raised the deficit issue in the 1992 campaign.
He got 19 percent of the vote, never having ran for~ office
before. and he made the d.-ticit public policy iLooe no. 1L in the
Clinton Administration. lie also launched a new party that has
the potential to change the direction of America.

Another example comes from the last century and the
most famous debater in our history, Abraham Lincoln. in is"#
after having debated Stephen Douglas on seven occasions all over
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44,r Ib S upreme court concluded that oprof it Corporations
h"Ties certaim, essential features do not have the Potential to
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to be subject to the prohibition of J 441b.0 XCVL at 249. m.e
2upreme Court than ruled that NC'S. publicatisIrgoes beyond
issue 4isau.8sioa0 to eXPress eleotorsl advocacy. ... The Special2ditionO thus falls &saly within I 44lbe for It represests
express advocacy of the election of particular candidates -distrcibuted, to members of the general public.0 Id. at 249.SO.
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rights. Mowvvr# the Commisesion received detailed comments fees
seven sources, &Ad also bold a public basting on November 160
IM at Whish W erns~t.,. testif led of to how the Comiasee
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tostum reflect 4 v e rcange or views as to how the Comission
should proceed Is ropsse, to the XC?! decision.

2 m comuenstoesaupported adoption of an eopress advocacy
staftdard MAd opposed the Commsissiones Position that this statement
is dicta that aeed not be followed. Nowever. these comenters
disagreed as to bow broadl 7or narrowly to defin eape*$s
adoccy. $ome believed that the concept should be narrowly
hlaited to the phrases enumerated by the $Upteme Court In sukl
Mevowr. others pointed to statements In the MCI!L and tug avjT1-
opiate"s to sopport a substantially broader intiopetaT*Tr

2W comssios also received suggestions, concerning
M *Selotieoolsted, activities by business corporations or labor

ustiess WWo me cmi ctoa to Involved. such s& providing the
p. uMM of facilities to a canddtes C&aWipn. One possibilit

" M ste4 was to tegt such activity as an I aesible in-find
9W coatributies ade is connection witg a feder~al lectiom. but not
* to treat it as as 12"russible, expenditure. Another suggstion

P Vag to adopt an, "*oss advocacy standard for cents ibutimes. as
well as oxpesditure a"d to treat providing cog gtat or 64e
facilities as a form of *xpcese advocay. FinelIF* the cemoissis
Ste that twota Ote oinateca rm ol e of the testiftingitsesa favored ial etaining the ourcrest
atuon __T sto amodhth agnimat ble cet 9 wt.e

Masem e qualified meeprof it eovera*lme to me"o-

ta I eqvw*mt.ivigses. two loe~r courta roued WO esMtIowls eratoesiiI a

-,r4;. we. '0.610. aW ei-sem ua
U404()M~ll U 608t 640161 hat the conoiesimses voter '

Soid 9%16 to Mt sMUhelood by the FA *as interpreted by the"
* Saprem gt Is 0~ to the eatest that the roplatime asb"

the poolh A~I oter guides ... himge wpmso me o Utb
suf 94* o &e *ateam is a breed s"as that iselues I""u

a~~4 st owpled as oupess aftecac toot to -

softi 4a~b Pe""tted an iaocesngsad
UNIO 0Asatim to uao general tesury hins cog

rwohi rltet letters Ci.ec... to the ""Coal lo.8
I" comet %buedtat the letters is questie d Jh me
lom isou"Ges to erese oeecal adva!m rhe Io

* ~ s~ Vdboth of these lanr "Mgrt *ecisioa.
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The comission received 3S 801 t41 coufinto on the up~ from
33 comuters between July29. t and November ale 1993. The
Ciniasios0 also reeived 149 fors commeust:5 that reeled.
Uw Comissi~m held.a public beaming Do Octobeul &ad 16. M23.
at Which Is of those seeters testified os the Les"4ee rcsoeted
In the imdecisiem and the proposed rules. The commsute end
testimmy are discussed In mate detail below.

zzz. Di5scaza

Ibe freft fLUisale i ncorporate an express advocacy
Stadard is several sections of 11 Cfl Fort 114. Pirst MM
lk mftua is sectie. 114.2 prohibits corporatioss end lame

Caerl ubic that empressly advocate the el~ectiost or defeat of a
elln idestif ted caadidae. grup of cadidatoe or caftdidstes

01 a S early ideatif led political party.1/ The 5apr.50 adv ocacy
star is the fItua rules no d apply 'to expesditures. but mat

setributiesa. ft* cmrrest pirobibition, against ceatributies sade
br serperatioe OWd laber organisatiomss ncometecn with federal
eleetiess remisst the Sam. Nest. but not allo cmt-e

lbs prvisies rabibitiag eapemuitures tog cmmicotime
amtaiaiy express advocacy o*s toall1 cemrpeaim ad &ler

e61"meept fee mempreflit goprtm etn
ane Gritoria ao* "t is so' aectift 114.19. "a* thme l ed
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would, in essence, tugs the canididate appearasee into a
fundraising event spoaaoredb the or~aties of labor
*rlaaisatm in bethl 61 A N the loorpertion, or labor
Organasosee aI. Aw met.i lon these motibtiess.

(3) fteseinw of te D~ Sea&
S5yogal Lm*hv&rsnregarding section 114.3(c)(3)0

before omly the restricted class. ror example, a nove
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to attend a spoech rIves by an Officeholder or other prominentIndividtal Who Is also a federal candidates If the speech ts notCameigu-relate4. A* £0l92-6.

F. conles" es --- T8rstif (11 CII 114.4(c)(7))

(1) Gem emideatIms

3
I;..1*

Te ICA prohibits cor porations from making contributions toor giving rning 19Of value to a federal candidatee Including f reeuse of Lash I ties. such as halls and auditoriums. since sost
.3 private eMWO1es aM~ universities are incorporated, thisprohUbitee applies to tha The Proposed rules included

provialm to sasrsey the Com~issionts interpretatium of this8WtarTute7 rbtims 09It applies to educational Institwuons.

t~t re- s~s m mewish to Ivitetoe srai es i1tLf
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accordance with this section and 11 CPR14.()

Mb Debate structIare. The structure Of debate* staged in

seordance with this section and 11 cri 114.4(f) is left to the

discretion of the staling organization(s)t provided that,

(1) such debates include at least tWo Candidates;

(2) 9o Candidate receives note tine then atht: participating

candidate during the debate at more advance information

regarding the topics to be Oddreseed or the specific

questions to be askeds

(3) so coinusicaties made by the staging orgaisatiom(s)

Ir. during the debate expressly advocates the election Or

q0 defeat of any clearly identified candidate, Clearly

C31 identified grsup 61 canididates, or cmaddates .1 any

clearly identified pelitical party, CGnMmICatisme made

at othei time bF stagag erg"essati ta are

o btaeeostoef km W-10 gostpes to"ene we

Ob141 Sa.tint with as esniafte "Ne moe
ad% the .. o ~o Smtbgisd Somttmee Mq &lhe

dlsses of ase stretue.o tera& mid "Ig of te

emu an &"lf diemtSaiee of th e msetes Pia*e

pon~~~oetet &be" ft"b so"tla tothoq
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nominaion Of om otatle ad need not stage a debate for
Candidates Seeking the nominatio of any other politisal party or
IldePeudent, esudidetos. ft all debates, Stating orgasisstiosts)
met use proestsblishod objective criteris to dotornine which
candidates my participate In a debae. If Sote than sin 16

* candidates mot tho pro-ostablished objective Criteria, the
Staging orai&SIation(S) MY ase additional, Objective criteria to
limit the Candidate debate to no more than aim is) candidates.

(1) 3a&Nles of Objective Criteria MY inClIMdo bUt are not
limited too

1i) MUhe a candidate satisfies all lega

reuiremonts to held the office seoghtl

of her tets toa beapsd eO eIe
eleteg 2eft U idmV e md&93* 90rno4 She2 a

fil) M le am esndetemo -' W& "68d
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crIterion for Inclusion in or exclusion from a

candidate debate.

(2) obleetive criteria shall not include,

4i) Subjeue, evaluation& of whether an individual is

a significat, maSJOr Or important candidatel

fill Polls Or Other assessmenuts Of a candidate#$ chances

of winning the nomination or election,

fill) For general election debates, noeiligtioa by a aj~o

Pattyl or

(IV) Criteria based on the specific Characteristics of

the candidate In a particular electiems such as

PIaee Of residence or Offices Pgewiowsly or

e"~Urrml bold,
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Of Paragraph (d)(4) of this Section. The q itLCeti-)n

Shall be made in vrting at the time Of theg regiatratios
01 get-out-thlo-woto drive.

IS)Rco rafted "WwterhiD or antimations, ineag Orted- trade
s0802cia80 onincor r ~ted coo ra~tives and corpora[tion~svtht

capitAl stock. An incorporated aMObecebip --cejstn
Sacorporattd trade association. incorPOrated c'OP094to"S 'ir
corporation without capital stock may pecal. ca:.d4&a

candidateso representatives or reproellutatives of Pelitica1

Parties to address or meet members and employees of the

orCaIaatIBSG aMd their famili0e on the organlsatisegspeie
or at a meeting. convention or other function Of the orgamisation.
Is accoC4dac With the CM&USIMS set forth In pag~rpp
M11(1)(11 throgh qwil) of this ectis

UO.3()I) my we. its ow tome end

1g0 Sms~ atm salaao debateo dI mdm
with 21 CMU 110.13.

(3) a brqsaft ier. WNSjje~ me4apo. As or elti

p"vledieSI pobliaUsM a"p o. Ats, ews Ime to &Crtay
go"* mef & Ied S stogiog wie camd" sWf m o el
As ooae with &I CMa 16.13.
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198
LEAGUE OF WJOMEN VOTERS EDUCATION FUND

CANDIDATE SELECTION CRITERIA
FOR GENERAL ELECTION DEBATE PARTICIPATION

ADOPTED October 6. 1967

t is the intention of Chs League of Womn Voters Educatoa FWWs
(LWVEF) to sponsor a @arias of nonpartisan debates sneng signfIcant
candidates fox the offices of Pesident and Vice Presidest of Cho
United States' In the t968 general election.

The LUVEF sponsors the debates to educate the public about the issues
in the campaign and the candidates' postions on those tftues. At the
same tise, the debates are intended to stimulate and to Increase voter
interest and parctipaton in the general election. These purposes are

- best served by inviting to prttcipate in the debates only the
candidates who have a possibility of winning the general electionan
who have desonstraced a significant measure of nactovide voter
interest and support.

to recognition of the central role the two major parties play in our
policicdl system, and the undeniably substantial voter interest in the
positions on issues espoused by the misaeas of chose parties, the
LIAMF will sponsor one pesidentaL debate tqowbick it VII ticie only
the nominees of the tw major parties. This debate viii eserig that
the acion's voters &re gives at least one opportunity to hear the ewe
major parties' nomises debate each other one sone, stauio.la to
the other debates Is the series will be "goanded to, the ooies f tee
two major parties and say be extended to other significantc candidates
who meet the selecton criteria of the LWEvt.l

The cteat for~ seloetiq candidates to pastlIpaso is Ur.MMN 4'i
have beas deelpe Sm lgh of the revdernts of dk ql"
IletosCanes n adke pupoe d1io dbss
Ce~ssts sepaftoe pessie the LIWV to eposes ~ew"4
e~iaeedebate.. The sseeure of see debates is toa by do

"to the diserecton of the LWIT "provided that (1 seh debase
include at least two candidates and (2) s*e& debates ansssSo
In Ohat. they do set premets or advance eas candtet sweg -mihga.

IMe LWU has adopted criteria for solection whisk itbei ea
weeasisa ars capable of objective applicatio. ane

br d general PAb* c, adrawe upon do LWI's loug
imiuuscis Ad seedy of peli"Y Wse"g Mtnerese t

SO@pNtisa candidate debates.

The 499teria are designed to ensure that the debates teeth$&qj~
- 11Sw's efeucs roes . -



The LWVCF will invite the presidential nominees of tho two majorparties to each of its presidential debates. Into he vent chat theLUVEF schedules a vice presidential debate, the running mates Of thosenominees will be irviced to participate In the vice presidential debate.
The eligibility for participation of non-major party candidates in thedebates which may include non-major party candidates will be determinedby the LWVEF Initially tn August 1988 on a case-by-cas, basts pursuatto the selection criteria discussed below, to the event that the LWVEFschedules a vice presidential debate, the running mates of presidentialcandidates eligible to debate automatically will be eligible toparticipate In that vice presidential debate.Z
There are three basic criteria for Inviting Presidential candidates todebate: (1) constitutional eligibility; (2) ballot accessibility; and(3) demonstrated signiLficant voter interest and support. Throughoutthe debate series, the L.*VET will retain the option to reassess theparticipation of non-major party candidates in the event ofsignificantly changed circuastances. The L6*VEF may do so in order to,determine whether any additional candidates who did not seet the* criteria tn August have become eligible pursuant to those criteria tobe invited to participate in the remaining debates or whether* partcicpaton by a non-major party candidate would no longer advancethe purposes of the debates. becaust he or she no longer meets thecriteria.

D ~SELECTION CRtca&RIA FOR SON-XAJOR PARTYPRCEUTIAL CATO;A:E PARTICIPATION

L. CONSTUM'TONAL ELtGMUM:T CRaTMroN
Only those candidates who meet the eligibility requirements of Article) U. Section I. of the Consttuti@. will be invited to participate isthe debates since the porposes of the L;@%VE? would not be serve* bypermitting participation of the candidates who are Ineligible tobecome Presidens.

It. SALLO? ACCESS CUITtlws

1. A Presidential caadidate must be en the ballot in a sufficientnumber of states to have a mathematical possibility of winmmI amajority of votes (270) is che Electoral CoLlege.
EXPLANATtON: One of the LWZYs purposes in sponsoring the debases Uato educate the public above the caadidates who may becose Preside"s OCthe Uaited Stases io the geasral election. A candidate owse via Lmajority of electoral votes to be sected. Adoption of a stadao &%W'allos participation to the debates by candidates who are sacon om "Iballots to win ia the Electoral College would ot further thatpurpose.



2. At the time the LW'VEF decides whom co Inlvite co debate# it ispossible chac In a number of states there will -be no clear indicationof caadidate ballot status. tn some states, a candidate may have filedtho requisl-b:e numbers of signatures but not be officially certified anthae balloc. to others, there may be legal challenges to CL) earlyfiling deadlines and~ (2) independent and third party candidatepecicians. :n addition. candidates still may be tn the process ofqualifying to be 2c ballots when the LW'VEF Is making Its decisions oa.participants.

The LWVEF will request non-maJor party candidates who have expressed aninterest in participating in the debates to provide It with reasableassurances that they will meet the ballot access criterion by the dateOf the election. The LiJVEF will then ase@s whether the candidate islikely to qualify, taking into account. for example, the number ofSignatures already collected, the extent Of tho candidate's patefforts to qualify, and the likelihood that tn6 candidate's plannedefforts w,1ll be successful. To the extent Indicated, the LSVCF willconfirm with appropriate state officials the facts presented to it.
EX(PLANATION: The LWVET will not require candidates to be qualifited onthe requIsit, number of ballots at the tCeo LC needs to issueinvicat1ods to debate. This is because the law in some states permits2 candidates to quality to be on the ballot after the time chat the LWVE?will need to make Its decisions. The L.'JEF will not require candidatesto zeec a more onerous 6'elloc access crtio than that required bythe states themselves; what the L.mVIF seeks to ascertain by thiscriterion is whether a presidential candidate has a possibiiy of3 winning a general election in November.
::I. DEMONSRTE StG\NZFtCAYVT VOTER INTEREST A\ND SU'PPOR CilTZuios

'IThe L'I'1F vill also require that non-maJor party Presidentialcandidates have significant voter interest and Support. Foe al]ldebates but Its debate becveena the two major party &ninees, the V~,6Vexercising Iti "good faith editorial Judgment,"I will decide wMhWeany son-major party canddats satisfy the standard of havingdemonstrateg sigsificamg voter interest and support.
Zn~ ~ ~ 8811"4 asesitesgis .Of a candidacy, the LiUvEF vw1i. COWidgnumber of factors Miocldsng the folloving:

a) Active c"apanin In a number Of states for the preside WCandidates who have established a active Campaign presence ia a ameaof states nationvig. may pose a Significant national candidacy fegdgenerl electiOn. A candidate's efforts to be named on baLLlets.g9her fundralsSing activities, the extent Of the candidate's ta"6a"ofgaeiaatio, the Uanm and scope of hiLS or her Camagmapegaas ve~l as other factors evidencing substantial national campipactivity may be considered.

b) Substantial recognition by the national media thatacaddsmerits seriouas national media attention. Since coverage ofby mjor electronic and print gad,& tends to evidencea



; S

subsuttial voe ±ncersc to a candidate and serves Independently tofoscer such interest. this criterion is an appropriate conSIderaCi.0t Injazeeuing the significance of particular caftdidates in tho nacionalcacpa ign.

-0 Such other facc~rs nAt in Che LW-'EFs good faith Judgment may.provide substantive evidence of naclonwide voter interest in acandidate, such as national voter poll results.

LND NOTES

IThere is ample justification for treating the candidates of majorparties differently from oon-eajor Patty candidates. Major partynooinees olPedy b~ve demnstrated voter interest and support by virtueot their nomInation. Non-'major Patty candidates, however. have ntmtsay similAr test. 't is therefore necessary for tho LIJVEF to 4&scerttaiVftether no"-mjor poIlicaL partY presidential candidates have thasupport Of a significant Portion of tho electorate in addition to theirbeing elig6ble for Office and theoretically capable of vinning 'the

Zrh.e L'.VEF will Dot invite any such Person to participate in the vicePresidential debate If he Or she is nOt eligible for theofieo
presdentunde Aricle KI. Section I of tho U.S. Constitution.

340his phrase yes used by former U.S. Representative Frank Theomsethen Ch&car2ae tChe HUMse1 COMIttee on Administration, in & 1980Letter to tho 4ederal flection Comssion (Congressiowg Record Utant3h/b8) Is response Ca the COMISSion's decision in the Nashuaeleahcase. Iw~lvsa canidate selection criteria.



FEDERAL ELECT ION COMMISSION
%%A%%MI%C1o% O. J6

&2.1. M~acomnb Street. N..
VAashxnqtonp D.C. 20008

Re: MTUb 1617

Dear Mr. Koczak:

heFederal Election Co~ission has reviewe the a-'alegations
of ourcomplaint dated January 17, 19S4, arad deternined tbhat. C..

the tasis of the iniformation provided in vyour Complaint and
info~mation provided by the Respcondents, there is -- 0 reason to
50 lieve that A violation of the Federal Election C as&ig Act of
1971. as amended (0-he Acto) "has been comitted. Accordingly,
the Co-t-ission has itcided*to close the tile in this matter. 101e
Federal Election Caczazqn Act allows a complainant to seek
judicial review of the Commissioas dismissal of this action.
See 2 U.S.C. 5 4379(a) (8).

Should additional inforaeon come to vour attention whi-'h"
you believe establishes a violation ot the Act, you may tile a
couplaint pursuant to the requitevents set forth in 2 U.S.C.
S 437g9(a) (1) and 11 C.r.a. S 111.4.

Sincetelys

Charles a. Steele
General Counsel

By Rem th &0 Geedl
Asoctate Generl &e

Enclosure
General Counsel's Report

0

~c.



NORETNEFEDERAL ELZC??ONMISSIrN

(7) d~e !atter of
D~.s emocratic Caucust et. al.

X# Marjorie W. Emons, Secretary of the Federal

Election Commission* do hereby certify that on May 14.

1964* the Ccmmission decided by a vote of 6-0 to take the

following eations in ?WR 1617:

1. Find no reason to believe that Dartmouth
College and Rockefeller Center for the
Social Sciences violated the Federal

. lection Campaign Act of 19710 as mended.

C2. Find no reason to believe that the mouse
Demcratic Caucus violated the Federal
Election Campaign Act of 1971# as mended.

3. Find no reason to believe that Corporation
z for Public Broadcasting and the PzorM

Fund violated the Federal Election Campaig
Act of 1971.p as amended.

4. Find no reame to beliewe the Imbl 4
aroadcastia Service violated theFeea
Election -Campa tof 1971s* as n dd

S. find no reasoa to belleve the DtaweciW- of

Feiw al etls - eA O

egaisl Fiaasviolam te-d the Fperal
fleetIes Cas Act of 19713v as m~

70 Find SO am %* belio Askw 9 V1 fte ist
Cmitte V1olated the fdrlSee
Act of 3371.a ni .



Szized May 9, 1984

I. Find no :eascn t. ! ?oe ..r.q7s for

Election C A "'I. as amended.
9. Find no reason to be_*ife kerizans .Ith

Hart violated thie Federal. Election Campaign
Act of 1971, ss d.mended.

10. Find no rtason to hcIlieve John Glenn
Pres~dentizal Co.--=ttee, Inc., violated the
Federal Election Carpaign Act of 1971, as
a&=ended.

11. Find no reason to believeeJesse Jackson for
President violated the Federal Election
Campaign Act of 1971., as amended.

12. Find no reason to believe Mondale f or President
Camittee Inc. violated the Federal Election
Campaign Act of 1971, as amended.

13. Find no reason to believe McGovern for
President Co~ittee, Inc., violated the
Federal Election Campaign Act of 1971,
as amendetd.

14. Find no reason to believe Cranston for
President Coittee,, Inc.,p violated the
Federal Election Campaign Act of 1971. as
amended.

IS. Find no reason to believe Ted Koppel violate
t.* Federal Election Campaign Act of 1971. as

1 t. sido reason to believe Phil Donahue ftolaed
the rederal Election campaign Ac" e 213,1 as

17. Close the file.

(Continued)

14-



Vartif icaeion
16R 317

General Co'usel's Report
Signed may go 1964

7a;0 3

11. Approve the letters as attached to the
G~eneral CO'.sel's Report signed may 9,

Cojussjon~rs A~kens, Elliot* Earrns, McDonald, Mc~arry

and Reiche voted affirmatively In teIis Matter.

Attest:

Date.
Secetryof the Cmission

to sees" A& memy
mlatei how. tauv baws in.40

~

L J

9 C - 00



BEFORE THE FEDERAL 47LECTION COMMISS8Wj:.

:n zhe Matter of

84M4AYIO A!O: 49
*.-Lc~ Der-ccratic caucu~s,
.acr-oration for Public 3roadcascinc. )
uoli.c Broadcasting Service. Unio * rity

of New Hampshire Public Television,
'mGBH Educational Foundation, Program
Fund-Corporation for Public Broad-)
casting, Dartmouth College, Ted Kopp*!,
Phil Donahue, Nelson A. Rockefeller )
Center f*or the Social Sciences, Askew)
for President Committee, Hollings !or
President, Inc., Americans With Bart, )
John Glenn Presidential Coemittee, Inc.,)
Jesse Jackson for President,)
Mondale for President Committee, Inc,
McGovern for President Committee, Inc.,)
and Cranston for President Committee, )
I nc.

HUR 16 17

GE4ERA6L COUNSEL'S UPOR?

1. 8ACKGROUW/PRZVI0US COUSSIOU ACTION

This matter was generated by a complaint filied by Stephen A.
Koczak (hereinafter eComplainantO) alleging violationsq of the
Federal Election Campaign Act of 1971, as wade (hereinafter
trie oActo) by the following patties (bereimafteg sm ias)
House Democratic Caucus, Corporation for Plic a -&-daatinve

Public Broadcasting Service, University of Xew 3ML LS
Television, W=3 Educational Yondties. VMWqc
f or P Ubli toa oadcastLag, Sar tasth O1, Ydbt

Donahue, Nelson A. Rockf eller Center for the Sesel 86164ess
Askew for President Committee, ft~langs fee P6esM-h-A
Aericans With Eart, John Glenm Pesidetial ~ la.
Jes"e Jackson for President, NeaafeP4 M ~ p
K-vc, and McGovern for President Comitt Va.
President Committee, Inc.

Vi

o0-~
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Dug to the grantij.9 of extensions of time to Respondentse a

First Ge'neral -'e)-nze! Rec:t itho'at recommeI~ndation was
circulated to, Coe i-o on March 5, 1984. Responses have
oeen received fron %ll the Respondenits except Cranston for

President Committee, Inc. (See Attachment 1# Pages 1-77 of the

- attachments)*

11.* FACTUAL AND LEGAL ANALYS IS

Complainant is running for the Of fic**of president of the

U~nited States and has filed with the Federal Election Commission.

Complainant has also filed with the Secretary of State in Now
Hampshire for the Presidential Primary which was held on

February 28, 1984. Complainant was not invited to participate in

the January 15. 1984, Now Eampahire Dartmouth College Debate.
The, comlaint is niot specific as to what violations of the

Act have occurred, lovever, Complainant appears to alleige that
oecause he was excluded as a participant,, the Dartmouth Colleg
Debate was a partisan event. Complainant contends that his

exclusion constitutes a violation of Commission regulations whieb

state tbat Candidate debates should be upartisas in that %bo
must Wt ame or advace am caudidat. over the SOWe £13
Cro. I 3*.13(b)(211.

Therefoee Complainant concludes that the DartmuthCoee

Debate was llegal under the Act. Consequently, Compl~anan

contends that: a) the stage ad any spowno or probge g! P 0 ef
debate made ilegal ia-miind or corporate contebstoms to

- - - "W"ORWI,
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.~:~candidates; b) the candidates have accepted illegal in-kind

r ..rozat& contributio.3; c) t~e Pc'.:e Dem-ocratic Caucus mt St

reqts.e:- and report as a politica! co,".mjttee; and d) those
re-:eiving matching funds have exceeded tho amount that they may

.1egally expend on a primary election cam!paign, Complainant also

requests an accounting of all money spent to produce the

fta:rmouth College Debate.

in genxilal, the question before the Commission is whether r
Respondents have violated the Act by stagingg funding,

sponsoring, covering and or participating in the Dartxmth
College Debate.

a. NonPartisanship under 11 C.r.Rt. 5 llO.13/Dartmouth College

Dartmouth College (hereinafter *Dartmouth*) and the Nelson 1

A. Rockefeller Center for the Social Sciences..V staged and2
provided the facilities tor the January 15, 1984# debate in New
Hampshire.

Under 11 C.?.R. 5 110, 13(a) (1) a nonprofit educatioal and
charitable Organtizatiam which is exempt frOM fedetal tazattom

under 26 U.S.C. 501(e) (3) e and dos met endorse, 4W o
we". political candidates or poli tical pats we

monpartisan candidate debate$ to accordance vith 11 C.Ioja.

S110,13(b) &9d 1 114.4(e)*

JV According to Dartmouth College. the Nels A. ~SlpCenter foc e al Scilences has no status Lde S ptmouthl#"dP those It 8ho0d mae haWe been Raned As a1"1f 1TTO ~ui
6 4 oea' emlle

%Imago



According to the response Of DartMOUtht it is a non-progit

-' tax exempt organization under 501(c) (3) Of the Internal Revenue

code wh-ich does not endorse. su~port ai oppose candidates !or

e~ective office or politi:a; p.4:tiCS fSee Attachrne.nt It Pages 2

and 4 of the attachments). Terefcce, Drt1Qcth was a proper

staging organization for the event.

Dartmouth states that its purpose in sponsoring the debate
awas to educate the public about campaign issues and the

candidates' positions on those issues, and to stimulate increased

voter interest and participation in the electoral process (See

Attachment 1, page 2 of the attachments). Dartmouth, in

consultation with the Mouse Democratic Caucus# determined *that

only those Presidential candidates who had a possibility of

winning the Democratic Party's presidential nomination and wiho

had demonstrated a significant measure of nationwide voter

support and interest should be, invited to participate in the

debate* (See Attachment 1. page 3 of the attachments). Due to
the time constraints of the January 15, 1984t debate, Dartmouth

decided to limit the debate to candidates the public viewed a
truly significant candidas'

Dartmouth Colleg arges that nonpatisa And ob*mttve
criteria W89e develope and applied to determinte which

3According to Dartmouth. there were 22 cnddtes an the ballot
is New UNnpsir for the Deocratic noination., Datamth alasstatest that traditionally, the New ansr Presidential
Priary attracts a large romaber of margl candidates $Low a
pars. can get on that ballot simply by filing a east ,

saidi amadPaying a $l.@W fee Many of these .adiSusquemtly ar unable to gain access-to other states; ballotsbecause that usually requires seine Gmpercasl evidence of votersupport, lie signed petitionsO See Attacnment 1. pg



candidates should be invited to the debate (See Attachment 1.

page 2 of th~e attachments). Dartmouth and the Center State that
the criteria used was mo~deled atter the criteria used by the

League of Women Votqrs' Educatiun Fund (See Attachment 1, pages

2, 4# 6, and 7 of the attachments).

The basic tests used by Dartmouth for determining
participation in the debate were:

(1) Public announcement of the intention to seek the
DemQcratic Partyls presidential nomination;

(2) Constitutional eligibility to hold the Office of
President;

(3) A significant candidacy as evidenced by

(a) erigibility fot federal matching funds,
~ /(b active campaigning In several states,

MC recognition by the national media as a national-
candidate, and

Md other factors including public opinion polls and
broad based fundraising efforts.

r (Se**Attachment 1, page 4 of the attachments).
) Dartmouth, is applying these criteria, noted that the

Coplainant was qualified to appeac on the ballot is emV a
"t*#. NeW IaupsIte CompinaLMt bad Made' nosbm ui .

~~it fee Esachin f ends. Aditionally, Cowlas, Mqsa

%0 lac* othe elements that would evidence a significat national

sawpiga.e swas not actively Campaigning in several $tt was
t ecgni~ed Soa national Candidate, and had mat &WOOe em

*opinion pollse Bae an the focegoing, DUn.

80d that ONr. toaxak simply did not pass metet wader
"'VnO" criteriaO (See Attachment 1. page 2 of the a



11 C.F.R. 5 110.13(b) detzries t~he paramteters of candidate

lebatts stating:

the structure of Odec~cqs 14,e in accordance with 11
C.F.R. 5 110.13 and 114.4(e) Ais 'eft to the discretion
of the staging ar;ar.ization, pr67v--ded that (1) such
debates include at least two candidates, and (2) such
debates art nonoartisan in that they dont Promote of
advance, one candidate over anothe emphasis addied.

The Explanation and Justification in prescribing 11 C.F.R.

5 110.13(b) states that although the precise structure of the

candidate, debate is left to the discretion of the staging

organization: *such debates must, however, be nonpartisan in

nature, and they must provide fair and impartial treatment of

(N candidates, The primary question in determining nonpattisanship

is the selection of candidates to participate In such debates.'
'r - 44 Fed. Re, 76.735 (1979).

'0 Although, no specific requirements are listed for the

selection of candidates to participate in a debate, the

Explanation and Justification implies that fair and rtoma

criteria must exist In order to be applied in the selection of

L-0candidates for a debate. In promulgating the debate regaatlemS.
the Comissiom remgmised that n a opatisas CMAndiS.

pcvide a Eogi fee aivaiticant candidates to ei at
their views to the public.' 44 fed. Reg. 76.734 (19793o

Dartmouth Colle*e has complied with the COMISolin

regulations. f irstp it appears that the Complainat did wk moot

the threshold equirements of candiday wader the AgIUI9

ame~e to the Act that became effective January to IWI.

-4~,

~& A
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t) added now criteria to the determination of candidacy. Now tbea

threshold tequirtiment for candidate status is the receivinig of

contributions a: t:ne of expenditurts chat in eithet case

aggregate over ?. U.S.C. 5 431(2). Once an individual

%=&comes a candidate he has 15 days to designate in writing a
principal campaign committee by filing a statement of candidacy

(FEC Form 2). 2 U.S.C. S 432(e). All political committees must

register (Statement of Organization# FEC Form 1) and report under

the Act. 2 U.S.C. 5 433 and S 434,

On December 13# 1913, Complainant filed a statement of

candidacy designating the Roczak fog President Committee as his

principal campaign committee. This comittee,p if it exists, has

) not registered or filed reports as required by 2 uosc. 5 43-3 and

5 434. Therefore, it appears that the $5,000 threshold for

candidacy was never reached by the Complainant.

Second, Dartmouth adopted criteria which were used in

inviting candidatess to participate in the dabate. ?be critecia

were fair and Impartial and wee aimed at selecting those
individuals who bad significant candidacies. Usz, Bosa's

candidacy did not mneet the stamiarde whem e~L ab nn
kctmsafths evaluatien was reasonable and fair.

to oomclsin Me, Roezak does not appear to be a candidate
for purposes bf the Act and did not mieet the criteria empley. by
Dartmouth College. Therefore, the exclusions oil ft. Kocak ftes
the Desecratic presidential debate to New 3bse
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1' rom this, the los Oeocratic Caucus argues that it to
statutorlby eucauind grom being a political omittee a~s
f648981 gWe9Mit is specificall1Y excluded from the vwwtI O COWm Wme the At 1e. Attachagat too Pages S0O
attaftestsle Uovee it is not necessary to roach this
question since the debate was paid tot by Dartmouth Collee &nW

sta1ed In compiance with 11 CF,#a. SLlOG3(b~e

140anuary 15s,'1984, does not violate 11 C.F.R.S 110.13(b),

) C-rsequently, Dartmouth has nct zade il-Legal corporate

contributions5 or expenditures.

0j ::Ouse Democratic caucuz

Complainant alleges tuhat thes Huse Democtatic 'Caucus is a

pol.itical committee and that it failed to register and report as

required by the Act.

According to the response of the House Democratic Caucus it

is an official entity within the House of Representatives 1I/ The

role of the Rouse Democratic Caucus as a consultant was to

encourage participation in the Debate (See Attachment 1,, page 52

of the attachments). Dartmouth College, not the House Democratic

' Caucus, paid for the costs incurred in staging the debate. The

debate was in cmpliance witn the requirements of nonpartisanship

under 11 C~ia.t j 110.13(b). Accordingly, the Rouse Democratic

Caucus was not required to register and to report as a political

committee,

c. sroadcasters/fedia Entities

Complainant alleges that the broadcastecs of the debate mad*
illegal corprate oerbutions. The broadcast entities 0-110 , 0a
were the fceperatelee Pu fblic 8roalcastimge Public e~i

Service# as Gaiversi ty of new Eampehire - Public Television anW

Wall 3duational Foundation.
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The above mentioned broadcasters did niot hav* any Control

over the structure of the debate, e.;. c!Oice of moderators,

!ormiat, and candidate !~ecpi~ Ste A .'cmgt 1. pages 39,

41, and 48 of the attacnmeins). T1r0 c.ly i4nvclvent of these

media entities were as co-producers o~g the public television

coverage of the debate (See Attachment 1, Pages 37-49 of the

attachments).

2 U.S.C. 5 431(9)(3)(i) creates an exclusion for eany news

story, commentary or editorial distributed through the facilities

Of any broadcasting station ... unless Such facilities are owned

or controlled by any political party, political comittee, or

Q candidate 1.. 1 C.F.R. 5 110.7 (b) (2) and 11 C.Ia

'I £10.8(b)(2). Moreover, the Explanation, and Justification of
ef the debate regulations emphasizes the right of broadcasters

s tati2ng:

Nothing In this section limits the tight of
broadcasters ... to cover or broadcast debates staged
by other entities. That activity is specifically
exempted from the provisions of the Act

The media entities argue that the New Eampshize debate was a
bona !ids news Stacy within the mantel ot this eWMe~Mpt (See.

Attachment to Vages 3* 39v 4l"42v 44. and 49$10

attachments) A large nmer of the press attended the debate,
and it received live television and radio coveuage. as weol as

extensive c Seetacy in the print media and In nightly newscasts
(SeAttachment 1, pages 41 of the attachments).
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Additic~asl7, ttie 3ctmzl lOCAtion Of the debete at 0artmouth

a-ad thie broadcast of the debate through the facilities of paS,
ueze !acilitier viast at* n~either owned nor Controlled by any

politicai. party cr candidate.

The Stoadcasters fall squarely within the exemption, Provided

by 2 U.S.C. S 431(9)(3)(t). Therefore, their role of

distributing and financing broadcast coverage of the debate was

not an illegal corporate contribution.

d. Candidates

Complainant alleges that the illegal funds contributed to

the candidates exceeded the, spending limit permitted those

ca ndidates receiving matching funds. An discussed muia thie

selctonof candidates to participate int the debate complied

S 110.13 (See * Attachment I* pages 50-65 of the

attachments). Therefore, no illegal in-kind og Corporate

contribution has been accepted by the candidates. Consequentl1y,

the funds involved would not be chaggeable to the inosat that the

candidate may legally expend en a priary el"is smpsIp

%S note" b Mte resPrns of tdUpladPi eeu
secii allegations are Made against them.TMI theol elferes
to them is thec a isat are i the aw umeratios ottha
Respondents and the statement in the oo'Mmtms

Commission Ott)* obta m os r.Ted 'gap@ -W,
1 Mr.o Phil Oomove statements as to mets, 0"tres"S. U8iectaht

If-,



And agreements reached with any Of the Partiuu TisMed ft -the
71;iaaite (See Attachment 1, pages 69-77 of the attachments),

Mr. Ted Koppel's and Mr. 7hi.l I'manc.e's roles as
..or-nentators of the New Harnpshiz* Cebate dij not violate any

provision of the Act,

RECOMMWENDATION
1. Find no reason to believe that Dartmouth College anid

Rockefeller Center for the Social Sciences violated the Federal
Election Campaign Act of 1971, as amended.

2. Find no reason to believe that the House Democratic
Caucus violated the Federal Election Campaign Act of 1971, as

'amended.

3. Find no reason to believe that Corporation for Public
Broadcasting and the Program Fund violated the Fe~deral Election
Campaign Act of 1971., as amended.

4. Find no reason to believe the Public Broadcasting
Service violated the Fe~deral Election Campaign Act of 1571. as
amended.

S. Fiad no roae to believe the University of Nov
4amshire Public Television violated the redecaIots

*. r~i SOCoan to believe that Uin geuational
foundation violated the Federal Election Campa hot @2 U73" O

7. Fid OeSMOS to beliowe Askew tW ?gesidqtqsp
Violated the Federal Sleet ioo Campaigs Act of 1971t as amnded.i



i~) 0-12-
S. Irind no reason to believe Rollings for President, Inc.,

violated the Federal Election Campaign Act of 1971, as amended.

9. Find :so tessore.j zt liciie Xmerizans w&;-.s Hart violated
th Federal Slecton Ca.-6a:&qn Act of 1971, as amended.

10. Find no reason toa believe John 'Glenn Presidential

Committee, Inc., violated the Federal Election Campaign Act of
1971, as amended.

11. Find no reason to believe Jesse Jackson fot President

violated the Federal Election Campaign Act of 1971, as amended.

12. Find no reason to believe Mondale tor President
Committee, Inc. violated the Federal Election Campaign Act of

(\ 1971, as amended.
13. rind no reason to believe lMcGovern fot President

-'Committee, Inc., violated the Federal Election Campaign Act of
1971v as amended.

14. rind no reason to believe Cranston fog President
Comittee, Inc.0 violated the Federal Election Campaign Act of

1971. as amended.

15. Find re tsson to believe Ted Koppel violated the
Federal Clectiom Cumpeig Act of l971* a

16. ViMO toea4400 to believe Ph11il. Donah"e violated the
Federal Election Campain Act of 1971, as amended.
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1.7. Close the file*

18. Approve attached letters.

Chirles, N. Steel*
Geral ournue

Date Kehheth A.Grs
Associate, Genera~

Attachments
1. Responses from Respondents (pages 1-77)2. Letters to Respondents (pages 78-93)3. Letter to Complainant (page 94)
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Associate, General Counsel
Federal Election Comssion*
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Ito: MUR 1617
Door mr, gross$

This letter constitutes ohs response of The, Trustees ofDart"outh College (D8artmoutne) and the pels A* Rockefeller
center for the Social sciences (OCentere) to the eampwaat filedby me, Stephen A* Reczak (*Kocxako) vith "he 1ederal clection
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xennet1 A. Gross s.
ederal Election Mmiso

.. rh9, 1984

.-an~d:datr e tr the ele:ivo office at issue so long as the
critra used tO s.ect tne participants are both nonpartisan and

ob)&c-.ve. Rather, a staging organization u~y invite to its
debat. OnlY thclso candidates that it deterztines are significant.

That is exactly what happened here, Nonpartisan and
ob~oective criteria, patterned after those used by the League of
nam~en Voters' Education Fund, were employed to select the
participants in the January 15 debate. Mr. 10czak simply did notpass muster under these criteria. Accordingly, there was no
obligation to invite Mr. Koczak to participate in the debate.
For these reasons, Mr. Koezak's allegations have no merit and
should be diiimissed.

As further support for this conclusion, Dartmouth submits
the following:

1. Dartimouth is a private educational institution located in0 H. anover,, Now Baafthire. In addition to the four-year'-.
udergraduate college, other major academic. centers at Dartmouth)incdude the Dartmouth Medical School. the Thayer School of
Enieeig the Amos T k School of Business Administration andV4 the Rockefeller CenterT

As a private educational institution. Dartmouth is an
or;anization exempt from taxation under section 501(c)(3) of the
Internal Revenue Code. to addition, it has never been
Dartmouth's policy or practice to support or oppose Candidates
for elective office or to support one political party Over
another.

2. In deciding to sponsor the January 15 Democratic
Presidential Debate* Dartmouth's istoisttem wag to educate the
public Abut caastem and the, camiidatee' positiomn em0 those issues# and to SUiM21to teereaed voter iateel*s a*dpart icipotiom La OWb. efteral pernesse in ater te &atom this

3/ As an acadue center within Dartmoth College. the center
has no seatus amiepeadent of Dartumth and, thus. should nothave been nw as a separate respondent in nr. go="*&'
compla te

v90MCN. UsOPWCR, SRNNAMO AND R46P"EM3ON
CK.*wvge



he!nneth A. Gros rsq.
Ft~erl ection Commi ss ion

Man9, 1984
Pa;. 3

I.CX-e it was determined, :n Consultation wifth heemcai
,7--u of the House of AopreserI'ts..veS (eCaucis )OM. tha ~tncse Democratic presidential candidates who had & ossibility o!4inning the Democratic Party's ;residential nominat~on and whohad demonstrated a si;nificant measure of nation~wide votersupport and interest should be invited to Participate in thedebate.

As experience with the political debate framework has show,,there is an inverse relationship between the number ofparticipants, on the one hand, and the time, available -for theexpression o! views and the opportunity for effective* interchangebotween or among the participants, on the other. Debates thatare too lengthy or that include candidates for whom the publichas little voting interest will not be effective.,

3. Because of the limited amount of time available in theJanuary 15 debate, it was decided that it vas necessary to limitparticipation to candidates whom the public would r*g1rd as trulysignificant candidates. To do the opposite,, ioe., invite all
declared candidates for the Democratic Presidintial nominationwould have been impossible. For example, in New Hampshire alone,tere were 22 candidates on the bal ,t conte sting for the,Democratic presideneial namination..

Therefore, nonpartisan and objective criteria were developedto determine which candidates should be invited to appear in the

2/ From the outset, Dartmouth. in its role as sponsor of thedebate, worked closely with the Caucus* Dartmouthafficmatively sought the Caucus' active assistance aidexpertise to hel! manage and implement the cinplex taSUinvolved i tgng a televised# suitiawcadjdate dsag*te,
11Traditilamlly, the now H1ampshire Presidential Primaryattracts a large number of marginal candidates since aperson can get on that ballot simply by fiing a declaratemof candidacy and paying a $1000.,00 fee. Many of thesecandidates subsequently are unable to gain access to othegstates$ ballots because that usually requires some emperts3evidence of voter support# e*Ig. signed petktions,

VCRNCR. LIWPPRY. SCRNNR AND MCPNERS@U
CMOc.*geRn



Kenneth A. Grosseesq,
~)Federal Election C~amission

9ach, 1964

debate. -These criteria were. modeled af ter the criteria eMPloyedon n1umerous occaSjCn5 t thi i;e of womae,, V4oters' Edcation~Fund. See Att&: "aeait A. The basic tests fozr determinin'g;articipation i. the JaniL:y 15 debate were&
(1) Public announcement of the intention to seek the

Democratic Party's presidential nomLination,
(2) Constitutional eligibility to hold the Office, of

President;

(3) A significant candidacy as evidenced by

(a) eligibility of federal matching fund~s,

(b) active campaigning in several state@s

(c) recognition oy the national media as apational* candidate* and

:7 ( d) other factors Including public opinion Polls *andbroad based fundraising efforts,,
Based on these criteria, it was determined that Xit Kaawas not eligible to participate in the DartaMth debate,.0C4

4. In view Of these facts, the allegations raised by'0Koctak against Dartmeuth and the Center must be dig sdagroundless., under the Cmmission's reg~latiam, 041MIth, asanonpartisan and nonprofit organiization exempt ftie fedal~
) taxation under section 501(c)(3) of the Intermns) e"We Codte*say stage nonpaisa candidate debates In aes~wtC.I*A. S ll@.l3()( W Section ll@.3(b) sUaestretw 0f debstese..s left to the dtsutW eA.

~!S~iat~I* pe'Ided that (1) such debatess quOwn*m~s sd £2) seek debate* are aontazfaMt ~ass~ Wrn.e advance One caNdidate over aetero

~ ~tK VtSNCf. UOPVCT. SENWARO 'AND MPWRS@W
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C2-137

Stephee A. Koczak)

Vtiversity of Nov Ptaupshire

Staoff out i"

Adopted: F7bruazy 16. 1984 ; Released: hfWtua 16. 1964

by the Cief. 7airsess/telitical Prograing Branch:.

1. The Co= ssion has before it a complaint. received 6%. JAMar 24,
19U., filed by Mr. Stephen A. taczak. a Dmcratic candidate fog the Office *o
* resident of the United states.

2. leczak states that an January 13. 1984,&. evUaqwehire Publia
Televisies 1/ aired a Program be refetred to as the wbatutb Clleje

'3Debate." vhchb was a debate mea eight Demortic presidescial cagidates. 2/
Roctak States Chat at the time the baDem~b College Debate uw aized be wra
legally qualified Candidate is 3ev 3aMPshixe 3I Mi three days afte0
debate Was airede be requested e*qval eetM ioe ~mosaw to 4? U.S.C.315(a). basedse the appewarmeetof i h ~p iga On m On o s
states that the licessee desied his reqes Ofte basis tha the jen
Viregras Wes a "bos fide on seet."

3. Eos*a allege Otba tv n eqihvePbc lvijs, S s
to telecast nosiusad biseste. bed rsUiems

~. baawsit gum i s aiso W"as ohm" ft"

emls"e obet I&sl emidef tws the dehae. tcbinafe, eale

301ie MOSW U &MOi. IWId t"e salvo asie id

ftY.Dliw. #Ami Deoft" n. -lobe =em% .Y*

_U hisea nesles, )j. Zeenek hes, eineIe4 0e m o b
stagy" filed wth the Socreemq of zaio ieSw



.Row.

Qat "the broadcast was taiated by the illegal use and nisamropriatim of
eral government funds by che National Souse remocratic caucus,* Cho

Corporation for Public BroadcastLal and the Public thoadvas:3es
1qerv-.ce2' Therefore. Koczak alleges that th.s dotba-20 v'sch Val organized bya par-.isan political 'body and Lt;adea vich frdaral C-e ,:.I u nc be
considered a "bona fide -.evs even." Z-i

4. The Caissjoz has ruled that a broadcascermspoasosdgj 4e~te
will fall- within the 1 315(a)(16) exzenptioz as ao--the-spoc coverage of & boe&
fide news event. 'Renrv Geller. ___FCZ Id ___(FCC 3529. released
November 16, 1963). therefore, vtn respect to the allegation that 54M
Hampshire Public Television had relinqu.ished control over the subjet dgete,we find that control is an irrelevant consideration for purposes of a
broadcaster determining "octher a dab-ate is a bon& fide "*us pregrae. TheCollor decision served to broaden Section 315(a)(4) to includ* brs&dCastrin'
sponsored debates. but it did not remove third-party sponsored debatCes fr
the scope of :he ezinption.'

N S5. WIith regard to Roctak's 9llegatiga that the debate yes "taiazeeby the use of federal funds. such Uaters &re beyond the scope of the
Caoission's statutory jurisdiction. lKoczak has presented me isfernctimvhl:b would indicate 11ev Raxpshire Public Television vas unreasonable iao'cludzng that the subject debate vas a nevoerthy sweat.

6. Therefore, the comsla&iut IS DfWltb.

7. Staff actiOD is takes wader delegated awiherity. Applicationfor 3.evaev by the full C1.615o may be requested vithia thistyp days as theCoa of public notice of this document (see C=isui.. hale 1.4(b) 14? CJ.L1 1.4(b))) by Writing tbe Secretaryo Federal Conmicationa CmissjOseVuhingtou, D.C. 20SM, stating the factors was-anting coesiderstie. * 'If

4I by letter reoVed 7.bvawy I* itU. Reca*k iseuded Uis e~aM
the sane allegatiams agaiset WU= U69atiemal ?omsoim (WI. .d
records indiae chat VW is the licensee of the follwing ei"jgbroadcast statigs whick 1have bees included is this preseediap m1JCU-YV cad U3R14I, all is Ss., Massachusetts* sad WanITO mum~LsMasachubsett s,

Secause the service areas of these statist* allegedly on~ ifte OWWaspohire. where the debate yes held cad afouh is leg8llY qsii~baslvdes thee as Part of bis complaist. so states that be mad -*rpprt"Gities* request of MW vithia saves days of the debaue, ba he
received Ro respease to date two to our italiog hereis, it is nmeiy
the Cinissioc to determine Vhich service areas of Choese eanesmmilM~assachusetts satiss eSteed ice*s 5gev )Iamp";s.hjg a f
coverage is sufficemeg t9 wcrre.t 14m;~ my bigtao



oiled* should be
to the cealaing.

IseM by certified mail. Copies mist The sent to the parties
See C.xissiom Rule 1.115 (4) C.I.. 1 2.1)5).

mcIAL COW@WICAIONS COMMISSION

milts. 0. Gross. Chief.

mass Media Bureau

cc: University of Rev 1ahi:.

.ci
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FEEA ELMO COIfISSt
1325 9Street, MW

Washington, D.C. 20463

FIRT PM"Z3 4 OrNS s REPORT

AID 00

VATE AND TIMS 0? TRAMNSHX Ij -If "R ! 61 "BY OWC TO TEE CO9IISS ION: :A-r COk?LA%-N'T REC' D By OGC
1-16-94

io C: DATE OF NOTIFICATION To
RESPONDENT 1-25-64

STAFF VMYER: Deborah CurryC MM'NAES MNZM: Stephen A. Koczak

i 01 q9 NAPMS:

r..c

louse Democratic Caucus# Corporation for
Public Broadcasting, Public Broadcasting
Services University Of New laupsbire Public
Television,, WGl Educational Foundation,,
Program ?wd-Corporation for Public Broad.casting, Dartmouth College, Ted Koppel,
Phil Doabiuep Nelson A. Rockfeller Center
for the Social Sciences, Askew for President
Camittee, lollings for President, Inc.,
Americans With Bart# John Glenn Presidential
Comittee, Inc., Jesse Jackson for Presidents
Mondale for President Coittee, Inc,,
McGovern for Prepsident Comittee, Inc,, andCranston for President Comitteer Inc,

2 U.S.C. SS 431(4) (8) & Me) 433s 434; 11C.F.l. SS 110.13, 114.4(e) and 26 U.S.C.
S 9033

Ium IMM5I Lin .- oqm7 I None

Im None

"3.) s4 the Office of General CoAe),mewe

S Sm0 ownas MetarIzed colaiat (Attachment 1 ) fum
S ~ A 86-tN allegla Violations Of the Federal Election

C M - M m6 1971. as amended (hereinaf ter the eActel by the
b~oy., te (hereinafter emespondentse): 3 ousie Deewatic

~m. ~e~esfor Public Broadcasting# Public 8roedMts~q

0

40 9.

r
I4 j

I



O Service, University Of Nov Hampshire Public Television,
Educational Foundation, Program rund-Corporation for Public
Briadcasting, Da:tmcutb College, e~d Koppel* Phil Donahue. Ne~lsOn
A. Rockteller Ce~.t oft: th* Social Scien'ces, Askew for president
Ccnumittee, Hollings for President Inc., &mericans with Bart,,
John Glenn Presidential Comittee, Inc,, Jesse Jackson for
President, Mondale for President Comitte Inc. and McGovern fot
President Comumittee& Inc.I

Complainant alleges that because he was excluded as a
participant, the Dartmouth College Debate was a partisan event,
Complainant contends that his exclusion comstitate* a violation
of Commission regulations which states that candidate debates

(~ should be nonpartisan in that they Bust not promote or Badance
one candidate over the other. 11 C.?.ft. 5 110.13(b). Therefore,
complainant concludes that the Dartmouth Colle*e Debate vws
illegal under the Act. Consequently, complainant contends that:
a) the sponsors and producs of the debate have made ilegal
in-kind or corporate contcibutions to the eight camdiateeg b) the

-) candidates have accepted illegal Ine-kind oc afp~t.
contributions 1 a) the Some Democatic Camm =mt wwqS 40 6
repert aapltu eamitteel 4) theme reemliag 4
funds have eueeedl ahe ammt that they my lglye
primary election campaiga. Complainant ala* c-----ss
accounting of al smne Spent to peoduce the 0artmsmth ~lg

4ebte



Complainant filed a amendment and supplemenit to the

-:C.oplaint, on January 24# 1984. (Attacbment 2) Responses to the
complaint and amendment were dsue on~ March 1, 1984. Iowver,

CarwothColle0s. the Nelson 4. !ockfellec Center for the
Social Sciences, the M4ondale for President Comitt** and the

House Democratic Caucus have asked for and have been granted an
extension of time to answer the notification of complaint. The

due date of their responses is March 9, 1984.

* FACTUAL AND LZGAL ANALYIS

Complainant is running for the Office of president of the
United States and has filed with the Federal gleftion Cmission.
Complainat haos also filed with the Secretary of State. in pew

~7. Eaapshire for the, Presidential Primary which was beld on
February 21, 1934. Complainant was not invited to participate in

the New UauPshire Dartmouth College Debate.

The question before the Comission is whether t"e
Respondents have violated the Act by fundinsnag or
participating im the New Eaupahire debates. A@s aon as g

Respondents have sOhetted their responss aq l WM vi be
circulated to the CsMIseee for its cowsdrajm

Char les 3.5ID~

£RtaCoastal

2. Amnd-et and Supplement to the ramplatf



FEDERAL ELECTION COMMI4SSION*

'laY 23 1984

3roo'csley Borna
Arnold & Porte:
1200 Nev IfaUSplire Avenue, m.W.
Washington, D.C. 20036

RE: MUR 1659
League of Women VoterS

00arMs. orn:Education Fund

On April 3, 1964, the Commission notified your client of acomplaint alleging violations Of certain sections of the FederalElection Campaign Act of 1971, as amended.
The Comisson. on M'Iy 22 1964, determined that on thebasis of the information in i1Ce complaint, and informationprovided by your client, there is no reason to believe that aviolation of any statute within -its jurisdiction has beencommitted. Accordingly, the Comission closed its file in thismatter. This matter will become apart of the public recordwithin 30 days.

Sincerely,

Charles N, Steele
GO aL Counsel

Associate CP~al Comagel

rizst 6wa- cosel *s Reert

:2
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*POCIC4ge4- COrnPlaasM~t alleges that Lyns 8, Leeg~j was encu1de free a debate asooe bySe~a
cooplaiseat all""e that t eacluojuin 61
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on April 18, 1984 LWT? respaordd to zht complain't (See

A.achment 2, pages --- 42~.;

FATA AND LECJ-L ANAY15 IS

B. ackground

Mr. LaRouche is seegLng h; %e ff.ccaz:~ paty's n.:mznatj0
for President. Mr. LaRouche has filed wit-' thte Federal Election

COMMission. The Complainant, the LaRoache Campaign, is
Mr. Lafluche's principal campaign committee.

On April So 1964, LWVEF sponsored a debate in Pittsburgh,

Pennsylvania among three candidates for the Democratic partyla
nomination for President. Mr. LaRouche was not invited to

Participate in the April S, 1964, debate.

The Complainant, on behalf of Mr. LaRouche, alleges that
Laflouche's exclusion from the April 5, 1954, debate "makes ita
partisan enterprise which will 4promote or advance one candidate
over anothec" (See Attachment 1. pages 2 of the attachments).
Therefore, Comlainant contends that the sponsors of the April So
1964, debate have violated 2 U.S.C. 5 441b and 11 C.F.1t.
5 110.13 (See also Attachment 1, page 2 of the atteebmeskts).0

CoMplaimet states that NKr. Lalace is a significant
candidate in the Demtcratic resideatial womsttef as d Aff
by the 8egu' Select Criteri t  (Sees AttaChM~ft 1 page I of
the attaohments). im support of this assertion, COmplainat
states that Me*. Lafotwhe has raised over 51 millio1s dollarSs ad
has qualified foe atching funds. Complaiaant believesthtM
tfundcaisiag 6&peitY is Comparable to the three gandidt.
invited to the April So 1984 debate (See Attachomt I', pg



IM3.

of the attachments). Complainant stitts Vt'.t M"r. LaRoucht is
recognized by the nationdi media as 3 SL;mi~icant candidat.
Additionally, Cc-.pjai'n'- F:at* ""s, 11r. .Ie?cLc! is 3. tep
"primary ballot or sched,.1ed to~ part.::ipat* .n state Pcaue.ugec
where approximately fcrty Percent of tble delegates to the
Democratic National Convention are at stake" (Set Attachment .
page 2 of the attachments). Mr. LaRouche plans to actively
campaign *in the large pivotal states of Pennsylvania, Texas,
Ohio, New:Jersey, and California' (See Attachment 1, page 2 of
the attachments).

B. Staging Organization

11 C.F.R.25 110.13(a) limits the sponsorship of dandidates
debates to three types of groups. One of those groups is a non
profit organization which is exempt from federal taxation under
26 U.S.C. 5 501(c) (3) and which does not endorse, support or
oppose political candidates or political parties,

According to LW!?. It is a nonprofit, nonpartisan
charitable trust established by the League of Women Voters in
1957. It is devoted exclusively to educational puapoeee. (See
Attachment 2. page 9 of the attachments). tS apeifi.
*dUcatioal prme it to inform citizens 4boet poUle affairs
and the deiocrati. process*0 LW!? states that it is exempt from
federal taxation under S 301 (c) (3) of the InternaL weveau Code.
LW!? indicates that in order to maintain its 301(0)(3) statuse
it may not participate in political campaigns or m pestisam
activity (See Attahment I* page 9 of the Antceet)
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Therefore, LWVEF was a proper Sta&ging Organization for :.,g
April 5. 1984, debate. Complainant does not challenge LWVEF on
t.~is ground.

C.Selection Criteria

LWVEF in its respcnse to the complaint recounts its
historical role in conducting debates for Presidential candiates
at the primary and general election leve!- Lh'r!? states that its
9oal in sponsoring Presidential primary debates this year "is to
educate the nation's electorate about the issues in the 1964
campaign and to stimulate increased voter interest and
participation in the electorial processo (See Attachment 2. pages
10-1l of the attachments). LWVE? determined to limit--
participation in the debates to *significant candidates whose
participation would further these ends" (See Attachment 2. page
11 of the attachments).

According to LW!?., Mr. Laftouche's request to participate in
the ApriL S. 1984# debate was the second request cade by
Mr. Lalouche to partiepate in a LW!? debate. In January,
Mr. Laflouche had also requested to participate in the New
Hampshire debate, (See Attachment 2# page 13 of the .
attachmesp On each occasion LWAWE requested Me*a~sh.t
submit suor tia materials evidencing a significant national
candiday. On each occasion* Mr. Latouche submitted writen
information and documents (See Attachment 2# pages 7-0 pages
51-96. and 89-143 of the attachments),



40 s.

According to LWVEF each request by Mr. La~ouche received
careful consideration. Based on the "nat*:ial provided by
.a&Rcu "ar aI well as cether informaue.-n available to LWVEF% tne
Executive "'Owlicitee concluded unanimously that LaRouche Was not
a significant national candidate for the Democratic Party's
nomination for President* (See Attachment 2v Page 14 Of the
attachments),.

The basic components of LWVEFP's selection criteria are as
follows:

1) Public announcement of intention to seek the Deocrtic
Patty's presidential nomination;

2) Legally qualified to hold the office of President;
3) A significant candidacy as evidenced by a number of

factors

a) eligibility to receive, federal matching funds
-~b) active camigning in a number of states for the

Democatic Partyls nomination,
C) rcognition by the national media as a candidate-

meriting media attentions
:0 d) other tftors providing SUbtative evidmeem *

matiemel vter interest in a amptwte suc
national voter poll results (Attachment 20 Pales
22. 49 and 50 of the attachments) *

The CompLiant does not assert that ~j~cniae etbe
included in the debate, sp8880r by LWeVU' Xe damsth

compaisat callege he sleoion ritria mp~~nd ~WI
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determining which candidates to invite to the debate. Rather,
tne cvirplainant aileoes that LV#VEF rade a& partisan deciso 'er
i: ioljei the se:eticn critera anld dete:m,,:;ed not tLN

4:. L.uPoucne.

.-VE states that its decision not to invite Mr. LaRouche
Wa3 aI independent nonpartisan decision and was determined by
applying the above listed criteria. First, LIVEF states
Mr. Laftouche was not certified eligible to receive matching funds
nor did he receive any matching funds prior to the April 5. 1954,
debate. Although Mtr. LaRouche States that he has qualified for
matching funds, the Commission did not make a final determination
of his eligibility to make receive matching funds until April 12,
1984.1/

Seconde LWVE? concluded that Mr. Laflouche did not have an
active national caapaiqn. LWE? notes that Mr. LaRouche stated
in his March 20. 1964, submission that he was on the ballot in
nine, states. However* LWE? contends that the documentary
evidence In this submission only confirmed that he was on the
ballot in two states. Further, LWIF states th~at the Latuche
submission failed to indicate the 'size and extent of his
natioalj cafma erganization' (See Attachmenit 2# pe" 25 01 ame
attahee) talV states that materials submitted by Lafouche
to evidence a national campaign focused on the efforts of

'La~ouc anidates' to be elected to local public officee and

He M. Laogcdi was certified eli9ible to receive 1.9S4 UMta18(edo at ter be finally Satisfied conditions set by the COmiss io.1io late January.
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nizt on Mr. LaRouche's efforts to further :sOwn Presidential

ie:ious mredia attention. LkDvEF 4 74rfoZaI.,r
provided by LaRouche on co3verace -.'f is candidacy did n~o,
evidence national media recognition nor substantial voter
interest. LW!?I indicates that broadcast coverage of

.Vz. LaRouche consisted primarily of paid appearances by
Par. Laftouche or appearances on the networks Pursuant to FCCes
"equal time4 requirements under 47 C.F.R. S 73.1940 (Se
Attachment 2, page 26 of the attachments) -LVEF notes that most
of the newspaper clippings were from local rather than national
newspapers and that most of the reports did not stress the
serious nature of his candidacy. (So* Attachment 2. Pages 26-27
of the attachments). Most of the newspaper Clippings dealt with
the fringe nature of Lalouchels candidacy and with his various
problems with different entities including the FEZC, NRC and the
Treasury Department (Set Attachment 2. page 27 of the
attachments).

Fourthe LWZF looked at major national Opinion polls
January through Hsrch.3/ LWKV states that rm*o of the .*

1Among the polls consulted were the following: Year MWd AW *,Poll) CUS/Ne York9 Times Poll. JanuarCy 1964, Gallo pPoll.February 1 9$41 LOU Earns Surveyo *februarI ao. 19141Public Radiso/facis Poll. Febcuary 26, 1914, Caris1. 914; Gallop Polls March 7. 1964, aMd Ntw York Timtemarch 27. 194.0
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inquired about Mr. Laaouch. or reflected a.nY voter interest in~his candidacy. LWVE*" indicates "that:.

5  noLiyt
impress Major nationa. tc akts SuftciCntlv to ,1u iure about.
him demonstrates the low liveL of voter in:erest In his~
candidacy*m (See Attachment 2, page 28 of tho Attachmfents).

Fifth, LWV'EF states that other factors also indicated the
marginal nature of the LaRouche candidacy. LUVEFP states that
LaRouche has par ticipated in only one primary (Pennsylvania).
LWEF alsoseVates that Mr. LaRouche won only .05 percent of the
popular vote in 1976 and he won only one percent of the total
votes cast in the 1960 Democratic primaries (See Attachment 2,,
page 30 a f the attachments). Additionally, LwvEr notes that
Mr. Lalouche has not qualifed for secret service protection.
Secret service protection is given to all presidential candidates
determined by an advisory comittee to be major candidates.

11 C.PA. 5 110.13(b) defines the parameters of candidate
debates stating:

the structgre of debates staged in accordance with 13core. 110.13 and 114.4(e) is -tq *a

The 3It m~ and 4ustificatig, In pteacribing 11 core&*
5110*13(b) states that although the precise structure of the-

candidate debate is left to the disccetion ot the staa
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organization: "Such debates must, however, be, nonpartisan in
nature and they must provide fair and i'pa~rti& treatment ^f
candidates. The pri-mary question in dete:mirning nonpartiSanship
is the selection of candidates to participate in such debates."

44 Fed. Reg. 76,735 (1979).

Although, no specific requirements are listed for the
selection of candidates to participate in a debate, the
Explanation and Justification implies that fair and reasonable
criteria 'mi~st exist in order to be applied ina the selection of
candidates for a debate. Zn promulgating the debate regulations,
the Commission recognized that 0(a) nonpartisan candidate debate

.. provides ir focum for significant candidates to communicate
their views to the public." 44 Fed. Req. 76,734 (19793.

LWE has complied with the Commission regulations. It
adopted criteria which were used in inviting candidates to
participate In the debate. The criteria woee tair and impartial
and ve@ aimed at selecting those Individuals who had significant
candidacies. Mc. Lafouche's candidacy did not meet the standards
when evaluated by the LWVEU' LWYU 5s evaluation was reasoable
and talc.

Ihueteree the Ott ice of General Counsel eCOCOds that the
ComeLsela tbad o reason to believe the League of Women Voters
violated 2 U.S.C* I 441b and 11 C.Frog 5 110.13.
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RECOIMNDAIO

1. Find no reason to believe the League of Women Voters
Violated th~e Federal. Election Cam;aign Act, as amended.

2. Approve attached letters.

Charles N. Steele

Date 0 1 ~BY: renn e th A.00 ros I
Associate General counsel

Attachment
1. Complaint (paqles 1-5)
2. Response of Respondent (pages 6-142)
3. Letters to Respondent (page 143)4. Letter to Complainant (page 144)
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r~am: Charles it. Steel.
General Counsel

Kenneth A. Gross
Anssociate General C0Unse1 IqI.

SU~jECT:Addendum MUR 1659, First General counsel's
Report

?!laist add a recomendation to clog* the file in IWA 1659," ±c 4 dated MaY 9o 1964, and scheduled cor commissionQoacscion On May 22# 1964. All the other recommendations remain

4.ze
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11 CPR 110.13 PUDLIOKED AT 57 FED. RIO. 33561# JULY 29e 1992FEDERAL ELECTION cOISIoN~ NOTICE OF PROPOSED RULE XMING

FULL TEXT

5 110.13 Candidate debates.

(a) Staging organizations.

(1) A nonprofit organization which is exempt fromfederal taxation under 26 U.S.C. 501(c) (3) or (c) (4) andwhich does not endorse, support or oppose politicalcandidates or political parties may stage candidate debatesin accordance with 11 CFR 110.13(b) and 114.4(f).

(2) Broadcasters, bona fide newspapers, magazines andother periodical publications may stage candidate debates inaccordance with 11 CFR 110.13(b) and 114.4(f).

(b) Debate structure.- the structure of debates staged inaccordance with 11 CFR 110.12 and 114.4(f) is left to thediscretion of the staging organization, provided that:

(1) Such debates include at least two candidates;

(2) No candidate is favored through the structure ofthe candidate debate, such as Mby designing the debate toprovide one or more candidates with more time than otherparticipating candidates, or by providing one candidate witho more advance information regarding the topics to beaddressed or the specific questions to be asked;

(3) No comumunication made by the staging organizationduring the debate expressly advocates the election or defeatof any clearly identified candidate, clearly identifiedgroup of candidates, or candidates of any clearly identifiedpolitical party. Comunications made at other times bystaging organizations that are broadcasters, bona fide-. 3 n~5p~pre, magazinies and periodical publications shall begerned by 11 CPR 100. 7(b) (2) and 100.8 6(b) (2) .
(4) Contact with "1he candidate, the candidate' a'agentsand the candidate,'s authorized comittee (a) shall be limitedto ccin-mncations. rasona bly necessary to staging thedebate,, such as discussions of the structure, format andtiming of the debate,, and discussion of the candidates*Positions on issues. but shall not include discussion ofcampaign strategy or tactics not necessary to staging thedebate.

5?Fed. Rag. 33561 (July 29. 1992).



11 CIPR 110.13 PVBLX8MM AT 60 FED. REG. 642731 DZCMZ 14, 1995FEDERAL ELECCTION COM418SsION NOTICE OF FINAL RULE
FULL TEXT

5 110.13 Candidate debates.

(a) Staging organizations.

(1) Nonprofit organizations described in 26 U.S.C.501(c) (3) or (c)(4) and which do not endorse, support or
oppose political candidates or political parties may stage
candidate debates in accordance with this section and 11 CF~R114.4(f).

(2) Broadcasters, bona fide newspapers, magazines and
other periodical publications may stage candidate debates in
accordance with this section and 11 CFR 114.4(f).
(b) Debate structure. The structure of debates staged in
accordance with this section and 11 CFR 114.4(f) is left to
the discretion of the staging organization(s), providedthat:

(1) Such debates include at least two candidates; and(2) The staging organizationl(s) does not structure theC debates to promote or advance one candidate over another.()Criteria frcandidate selection. For all debates,
staging organization(s) must use pre-established objectivecriteria to determine which candidates may participate in a
debate. For general election debates, stagingorganizationl(s) shall not use nomination by a particularpolitical party an the sole objective criterion to determinewhether to include a candidate in a debate. For debatesheld prior to a primary election, caucus or conventionstaging organizations may restrict candidate participatijeto candidates seeking the nomination of one party, and enot stage a debate for candidates seeking the & iah.
any other political party or independent candidate.

60 Fed. Reg. 64273 (December 14. 1995).

01140)2.61
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November 27, 1996

Colleen T. Sealander, Esq.
Central Enforcement Docket
Federal Election Commission
999 F Street, N.W.
Washington, D.C. 20436

RE: MUR 4473 .

l)ear Ms. Sealander:

This letter responds to your September 22. 1996 and October 22, 19%6 letters in the
above-referenced MUR regarding a complaint by Perot '96, Inc. against the Commission on-~

* Presidential Debates ("CPD"). The complaint first claims that the CPD's nonpartisan candi te
* selection criteria, which requires candidates to have a "realistic chance" of winning to participate

in the 1996 CPD-sponsored presidential and vice presidential debates, violate 11 CFR §
I110. 13(c) because the criteria allegedly are not objective. Second, the complaint contends that
because Ross Perot and Pat Choate failed to satisfy the nonpartisan selection criteria, the CPD
..support~edJ"' the Republican and Democratic nominees and "oppose(dr Ross Perot in violation
of 11I C FR § I110. 13(a). Based on these claimed violations of the Federa Election Commission's
(%FEC") debate regulations, the complaint infers that expenditures by the CPD should be viewed
as corporate contributions to the Republican and Democratic prsdnilcampaigns in violation
of 2 U.S.C. § 441b.

The allegations in the complaint that the CPD's expenditures on debate preparations
should be attributed to DoleKemp '96 are mi aed. The CPD made its ulections on
September 17,,1996. ft '96, lor. inadimely filed a comu rwi-h d FDC, md Raws Perot

adJohn Haillia Ih4 fld0q6nuahia iiIca eia m yijxto

based on the - dep-i d-&wninsl*ow, m eq4 lit aIW p B apll
we ~ ~ b ialm d w Ualhd Sins DbIit of C.d ado Ambe dI - M d by the

United Stafts Coat of Appeals for the Md~s of Cnumi CiMl 1m th i reieta
deat was held. U.S. Cmut of Appeals for the District of Columbia Ciucut (96.5287 and 96-
5288); U.S. District Court for the District of Columbia (96-21% and 96.2132) Neite the
Federal couirts nor the FEC took my actio before o 19 1 1 preidshPil md vice--I .eidet

dea dsto idicaed the CPh's uelectiu violated Federal electio la im mW way. Thus
IDole/Kmp '96--- bly tared an Ow CPD's public e ~ iw $edad= criteria wre
objective, Wnr and -- @±i-s- wiot Federa law.

Allh DleKqi'6 & b sada kaiwle of flu CFVS selection Process,
the CPD's inquiry into whlich ciieshave: a "realiftic chane of wling the general election
appears tobe rigorous and o'cie 71w CPD's ps11l)ued 1 Cuisi for
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Colleen T. Sealander, Esq.
November 27, 1996
Page 2

1996 General Election Debate Participation,"' which are attached to the complaint as exhibit E,
define "realistic chance" of winning by reference to four factors that indicate evidence of national
organization, five factors that constitute signs of national newsworthiness and competitiveness,
and two factors that indicate national public enthusiasm or concern. The selection criteria also
require the CPD's independent advisory committee to consider the advice of nonpartisan
professionals and federal election experts as to whether proposed participants have anything
more than a theoretical chance of winning. The independent advisory committee found, and the
CPD unanimously agreed, that based on application of the published criteria only President
Clinton and Senator Dole had a "realistic chance"' of winning the 1996 general election.

The CPD's application of objective criteria in its candidate selections demonstrates that it
does not support or oppose any candidate in violation of FEC regulations. History also bear out
the CPD's nonpartisanship. In 1992. Ross Perot had dropped out of the presidential race and
reentered just before debate selections were made. Nevertheless, the CPD's independent
advisory committee concluded -- based on public polls before Mr. Perot's withdrawal and on Mr.
Perot's access to campaign funding -- that Mr. Perot's prospects for winning were "unlikely but
not unrealistic."' 5= September 17. 1996 Richard E. Neustadt Letter for the Advisory
Committee on Candidate Selection, attached to the complaint as exhibit HI. The CPD invited Mr.
Perot and his running mate to participate in the 1992 presidential and vice presidential debates in
reliance on this conclusion. despite the strong likelihood that they would not win the general
election. The nonpartisan nature of the CPD cannot be questioned four years later merely
because Mr. Perot failed to meet the same objective criteria for inclusion in the 1996 peieta
debates.

r ~Finally, even if the FEC were to find that the CPD violated the debate reguations this
finding would not compel a conclusion that the CPD violated 2 U.S.C. § 441b. The CPD usd
the same selection criteria in 1992 that were used in 1996, and the CPD him bar oag~n 0 a

no0npartisan1, sponsor of prsdnildebates since 1988. Any finding that --- th *eInd.&-
CM) or its aplctio Of the selection critaia violat the Fedwal Electio C Age
mnded,. wonid require thorough com w eratio of t&c CPD's cntt~m

inictinsof legislaive inten regardn -pnsrsi of preidetia debates

For the reasons discussed above, the FEC should find no reason to believe Dole/Kemp
'6violated any Federal law by participating in the 1996 prsdeta and vimcIe Buig[

debates. Please advise me of any further information you may need

Sincerly,

Dougla C. Wurth
General Counsel
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NM. 1 a .: oseph E Sandier -General Counsel

AD5: Neil Reiff - Deputy Counsel

430 S Capitol SE

Washington DC 20003

202U83U800

Y 1O 3 27fM'97

6. :e1wa.~ in~ivadua!, in nerecy aesignatod as my
counsel and is authorized to reeive any notifications and other
comunicat ions frCm the Camissjon and to act On my behalf before

the Comisslon.

DteSiqnetUre DNC/DNC 4rvices
Treasurer

inP~mmwSflUE Decratic National Comflittee/DNC Services

30S0ptlS

VJAmhWatpn DC 20003

inT 202-963-8000

mz~1 Ctii to* '3
4W ~rrl( : RAL

li-4-?7
Date
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Dr. John Hagelim
Dr. Mike Tompkins
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ABC. Inc.
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MUR 4473

RELEVANT
STATUTESA/REGULATIONS:

INERNAL RE"OTS CHCKED:

Nowe
am

Clinton/Gore'96 General Committee, Inc., and Joan C.
Pollitt, as Treasurer

Commission on Presidential Debates
DNC Services CorporationifDemocratic National

Committee and Carol Peusky, as Treasurer
Dole/Kemp '96, Inc., and Robet E. Lighthiwe, as

Treasurer
Republican National Committee and Alec Poitevint, as

Treasurer

2 U.S.C. §431(4), (8) and (9)
2 U.S.C. §433
2 U.S.C. §434
2 U.S.C. §441a(b)
2 U.S.C. I 44Ib(a) and (bX2)
11 C.F.R 1100.5
I I C.F.R. I 00.7(aX I), (aX I XwXA), (b)(2) and (bX2 1)
I1I C.F.R. I 100.8(aXi1) (aX IXivXA), (b)(2) and (bX23)
I1I C.F.R.9I 102.1(d)
I1I C.F.R. 104.1(a)
I I C.F.R. 110-SWg
I I C.F.R.§ 110.13
11 C.FR. I114. l(aXI) and (aX2Xx)
11I C.F.R. 9114.2(b)
I1I C.F.R.§ 114.4(f)
I I C.F.R. 114.10
11 C.F.R.9 114.12(s)

Disclosur Rep"st

10,Am s

(ft "Ciulm") TM BM compWMnt NIUR 445 1. w n. by Urd awPs

-d Kns Jd WU Mike Tompkms tbe Namwel Law PWoys~~

d@C= fr F lv Pim d Vice President of the Uiid Sma msuWly (wo1sci~ey NP"



The second complaint, MUR 4473, was submitted by PEROT '96. INC. ("PeroC'), which is the

authorized general election campaign committee of Mr. Ross Perot, who was the RMorin Pary's

candidate for President in the 1996 election.'

Both the NLP and Perot complaints challenge the criteria used by the Comiso on

Presidential Debates ("CPD") to select the candidates for President and Vice President to be

invited to participate in debates sponsored by CPD. alleging that CPD's criteria do not comply

with the standards for such criteria in I I C.F.R. § 110. 13(c). On this basis~ the Peio opsn

alleges that the debates constitute a corporate contribution to the participants' cuaps

violation of 2U.S.C. §44l1b and ItI C.F.R. § I114.2(b).' The Perotco Wiftlaes 

CPD is a political committee that has failed to register pursuant to 2 U.S.C. # 433(a) md I I

C.F.R. § 102. 1(d). The NLP also challenges election-related television promng ming V p pse

by three television networks. allegn that the pro posed programs would not qumlify nnews

cover age or debate smpoorsrihip wad avuld ther efore constitute prohibited c aipaou

contributions.

In addition to CPD. she NI.? ownes as responden ts thee television wo i ubm ABC. Use.

) (-ABC"). Fox BoduigCmmy(-Fox") uad she Public Bro MMni Sawio (1W)

U~ hhim - *.mm ft poem isa baima m Sm.d wtdft, lf~d

0*mi10 msft~ Sm k ~ v FLC. 19* W1.16676 (D-C (Om 1. I9*0 4 wn ftu
FEC 9? FJd 553 MDC Cfr. IM).,w em 3mA17 S.Ct 1W.Z (IMW). kbd Siado msgp" doeme

fihe eta mew vA do chalae. f S. mm om u .sio ep IV- II C.FR. 936053. f%%U?
med Ml. b doft w ft mess dqp mbw s aMid Sm i Mm 808MM-f =Wfti
Cbj. ... dot day WM w@@** SMd *0 Si dew" SmM. at555.

W~Ih do Pam embi ft WLPowle dm m dk do ft 40ont~wa
usoesism aim in~odebo i qim esisu *An.4 ci is oeSi pcipincnpi. m

~Ee S ILP ~ Pru.dh~ m PDs acaphumvuimSdim. n~dW~- TM WM- m38iff haupfm



0
alleging that the television programming each of the networks proposed would constitute

corporate contributions to participating candidates.

The Office of General Counsel notified additional entities fairly implicated in the

allegations in the complaints. To the NLP complaint, this Office also sought a response from

Clinton/Gore '96 General Committee. Inc.. and Joan C. Pollitt, as its treasurer (collectively

"ClintoGore"), and Dole/Kemp '96 and Robert E. Liglithizer, as its treasurer (collectively

"DolelKemnp"). To the Perot complant, this Office also sought a response from the general

election conmitees and their treasurers named above and from the DNC Servces

Cooatoleocac National Conmttee and Carol Pensky, as its treasurer (collectively the

-DNC-). and from the Republican National Commirttee and Alec Poitevint, as its treaswer

(collectively the "RNC").3

All of the r espoanes o the com plaints that were sought have been received.

Anahim 1-10.

SsimiEq i ma~us ud w A f 16 m'4sPS prmetas sf- wm ~npsueamed mpnslmsb~ e plfts Se Aftebm a 1a; AMO~e 7. at1;
Mi Asu d 5e lh aleamplae de aindi m-sma- ow~

be hd a dw MGMe hb -B Mi to PM.%k Oe -gmmn ------ I~~be~i

C~~~ep= sopmd w e mpb a MMR 4373 ws Ocas 11. IMW
do anpa i 4451 w MhA 4.3997. M. uae a MUIR 4455310~
VPbe wqit e d nam s* MUR 4473. DWm~pn~~
4M7i " Mob 27. M6W. DKm~p mpumdd w Oe cipin MAI 4451 w .~17 W%
be uspm .(. gdbe mmpbi efiled bydreusm emlimu MiMOMM U ~
be* nss m @*antin WideL.I~t



II WD[MRhNE LEONCRILVRA

A. Legal Standard

Under the Federal Election Campaign Act of 197 1, as amended ("FECA""), corporations

are prohibited from making contributions' or expenditures' in connection with federal elections.

2 U.S.C. § 441 b(a); see also 11I C.F.R. § 11I4.2(b)." The Commission has promulgated a

regulation that defines the term -coum~bution" to include: "A gift subscription, loan..., .

advance or deposit of money or anything of value made ... for the purpose of influencing any

election for Federal office." 11I C.F.R. § lO0.7(aXl1). See also I11 C.F.R. § 114. 1(a). "Anything

of value" is defind to include all inknd contributions. I11 C.F.R. § l00.7(aXlIXiiiXA). T'he

reguator defnition of cao *bwion also provides: "[u~nless specifically exempted under 11I

C.F.R § 100.7(b), thepriso of my goods or services without chr... is a contribution."

Id

econ100.7(b) of the Couusies rgulAtin specifically exempts expenditures

made for the purpose of sasiq debte from the definition of contributon 11I C.F.R.

1 0O.7(b(2 1). This doi qimta suach dA ebat es the reurmnsof I I C.F.R

*110.13:' wich a "Wh w ich suainguiam Iodc u

* CA dbs ai d aus bin aimen ard"Inelwm ery
m*fteofd ~sft yWpam w Spuyms of fluncug myebcuiafWrFWodu ffe." 2 U..C

43t1 MAXl Wo2 U&SC # 44 1btbK2l

2 US&C II AX=e62 U.S.C.4431bK2t

my sem% -@q in NoW eb mm do m s nW ei. 26 MMC # 9IW(= am d IS IF

1~~in~bs~~in~mo I aI osh .1 CYF.R #t 1HA. W b
i Iams - mUmin smewmidooddbsnaamc wpo amidb 1 V Wmii-m-asdam

dd a be s is in wSo d..d mn a ICIA.. 1110. 13. 1.1
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debates. The parameters address: (1) the types of organizations that may stage such debates, (2)

the structure of debates, and (3) the criteria that debate staging organizations may use to select

debate participants. With respect to participant selection criteria, I11 C.F.R. I 110. 13(c) provides

in relevant part:

Criteria for candidate selection. For all debates, staging oranzaio- s
must use pre-established objective criteria to determine which cdidates may
participate in a debate. For general election debates, staging orgni Wtin ) shal
not use nomination by a particular political party as the sole objecive criterion to
determine whether to include a candidate in a debate.

I1I C.F.R. § 110. 13(c). When promulgating this regulation, the Comsso epaned its

purpose and operation as follws:

Given that the nales permt corporate fundiing of candidate debats, it is
appopratethat staging organizations use pie-established objective criteria to

avoid the real or appm nt potential for a quid pro quo, and to eom. the intgrit
and fairness of the procens The choice of which objective crieria to use is
largely left to the diceinof the staging orgunatao..

. . .. Staging oanztnsmust be abeto show do~ thei objectve
criteria were used to pick the participants, mid tha the crieria wec wt designd
to result in the selection of certain pie-chos ve n puticipmnts Mhwojctv criteria
may be set to comtol the number of -uddsptcptNo in a dof if she

stig oruiainbelieves ther e Mto many - "Fi~ wo cadu a

Under the new ndl wninaio by a porticular political puty, inch n a
ma or aty, my @a be she sole riteria mmmd No b a caUs ha
pqnpwiniod~Di. asat by a sw PuSV

mybernofshemlmde.

60 Fat. Rg " 26 (IDsL 14o 1995)

Tht. if an qirpi oprton staged a debae monm idat W IMUM ai m =

md tha debat was stagd in acoduc ith all of she ofirn 11I CYJP.I. MIXO!) .m

she cowt incurred by the spwia oprto d be umi m do St

mntibflon urumt o the oeainof I I C.F.R. I 100.7(b)(21). sho dee "Al



§§ 114. 1 (aX2Xx) and I1I 4.4(f)( 1). Similarly, other corporations could legally provide funds to

the sponsoring corporation to defray expenses incurred in staging the debate pursuant to the

operation of I11 C.F.R. §§ 1 14. 1(aX2Xx) and I1I4.4(0(3). Conversely, if a corporation staged a

debate that was OW~ in accordance with I11 C.F.R. § I110. 13. then staging the debate would not be

an activity "specifically permitted"" by I1I C.F.R. § 100.7(b), but would constitute a contribution

to ay participating candidate under the Commission's regulations. See I11 C.F.R.

§ 1 00.7(aX I XiiiXA) (noting -unless specifically exempted" anything of value provided to the

candidate constitutes a contribution). The participating candidates would be required to repon

receipt of the in-kind contribution as both a contribution and an expenditure pursuant to I1I

C.F.R I 104.13(aXl) and (2). See 2 U.S.C. § 434(bKZXC) and (4).

B. CPD's Debate Partleipast Selecto. Criteria

CPD was incorporated in the District of Columbia on February 19, 1987, as a private.

not-f or-profit corporation to -organize, manag. produce. publicize and support debates for the

canidaesfor President of the United Stw&" &ee A tortolwnen 4, at 45. Prior to the 1996

cup Mgi CPD sponso r ed six debaes. ive between camIdae for Presidet and one betwecen

emddes for Vice Prelsopeu. In the 1996 cupi~CPD soordt"o Pr idetal

=dam- Vim Pueilde -ia debte. Only th aniatso MWe De mui ap
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warrants the extension of an invitation to the respective nominees of the two
major parties to participate in [CPD'sJ 1996 debates.

In order to further the educational purposes of its debates, [CPDJ has
developed nonpartisan criteria upon which it will base its decisions regarding
selection of nonmajor party candidates to participate in its 1996 debates. The
purpose of the criteria is to identify nonmajor party candidates, if any, who have a
realistic (i.e., more than theoretical) chance of being elected the next President of
the United States and who properly are considered to be among the principal
rivals for the Presidency.

The criteria contemplate no quantitative threshold that triggers automatic
inclusion in a [CPDJ-sponsored debate. Rather, (CPDJ will employ a multifaceted
analysis of potential electoral success, including a review of (1) evidence of
national organization, (2) signs of national newsworthiness and competitiveness,
and (3) indicators of national enthusiasm or concern. to determine whether a
candidate has a sufficient chance of election to warrant inclusion in one or more
of its debates.

Attachment 4. at 57-58. Thus. CPD identified its objective of determining which candidates

have a realistic chance of being elected the next President, and it specified three primary criteria

for determining which "romajor " party candidates to invite to participate in its debates. CPD

further enumerated specific factors under each of the three primary criteria that it would consider

in reaching its conclusion.

For -evidence of national organization.- CPD introduces the factors by expfring tha

the criterion "encompasses objetive considerations pertaining to the eligibility rqieeu.

fusdj also encomWUpases more subjetive irdicawor of a national cmagn with a m

dw@leuial prospect of elecoralsucess IdTefcoitobcnsdrdihd:

a. Satisfaction of the eligibility requirements of Article 11, Section I
of the Constitution of the Unated Statin.

b. Paeeton the ballot in enough states to have a mteaia
chance of obtaining an ellectoral college majority.

C. Organization in a majority of congessonal district in those .



d. Eligibility for matching funds from the Federal Election
Commission or other demonstration of the ability to fund a national campaign,
and endorsement by federal and state officeholders.

Id

CPD's selection criteria note that the second criterion, "signs of national newsworthiness

and competitiveness" focuses "both on the news coverage afforded the candidacy over time and

the opinions of electoral experts, media and non-media, regarding the newsworthiness and

competitiveness of the candidacy at the time [CPDJ makes its invitation decisions."' Id Five

factors are listed as examples of "signs of national newsworthiness and competitiveness":

aL The professional opinions of the Washington bureau chiefs of
major nwppsnews magazines. and broadcast networks.

b. The opinions of a comparable group of professional campaign
managers and pollsters not then employed by the candidates under consideration.

C. The opinions of representtve political scientists specializng in
electoral politics at major univrities and research centers.

d. Column inches on nwperfront pages and exposure on network
telecasts in comparison %rith the major party candidates.

e. Published %ie%%s of prom inent political commentators.

id

Finally, CPD's selction criteria swe that the factors to be consideeda "indicaor of

nfionel public ami uv ameud to na= peMic support for a -MMIni M. wbleb bears

dlmculy oat cuides's p a a e P fo dlecual sum.a The lissed &a hk
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C. Complainants' Allegations

Both complainants allege that CPD's criteria violate I11 C.F.R. § 110. 13(c) in two ways:

first, both allege that CPD's selection criteria are not objective as required by 11I C.F.R.

§ I110. 13(c); and second, both allege that CPD's selection criteria provide an invitation to the

Democratic and Republican nominees solely on the basis of their parties' nominations in

violation of 11I C.F.R. § I110. 13(c). On this basis, the Perot complaint alleges that the debates

constitute a corporate contribution to the participants" campaigns in violation of 2 U.S.C. § 441b

and 11I C.F.R. § 114.2(b).@

The Perot complaint alleges that CPD's criteria are not objective as required by I I C.F.R.

§110. 13(c). The Perot complaint contends that three of the factors listed under signs of national

newswwrthins are exmlsof the ~peoiaty subject" CPD criteria.' The Perot

complaint identifies another facor that calls for eaitonof the fidnsof significant public

opinion polls as laing much room for subjecti~itv." Finally, the Pert complant cites

Associaiou of the Bar of the City of New Fo lrk . Cuums ue. 158 F.2d 876 (2d Cir. 1913),

cert. drnied 490 U.S. 1030 (1919), and argues that the Commission should adopt the Second

Citicut's umalysin dotht cue of whether data am objective or - Meive Is d D 0MN of

objective by d~es Wjeaiw Th Second Cci sts"L:

* &eaw2pr

6pms(ds WIFU paI b ph ef fmqmw pen M" mm.ib ad b dm m w
spi~~am eta eepb m ~~p mwn~ pui m psig
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Objective data are data that are independent of what is personal or private in our
apprehension and feelings. that use facts without distortion by personal feelings or
prejudices and that are publicly or intersubjectively observable or verifiable,
especially by scientific methods. Webster s Third International Dictionary. 1556
(1971). Objective r epresentations have been described judicially as
"representations of previous and present conditions and past events, which are
susceptible of exact knowledge and correct statement." United Ben-. Life Ins- Co-
v-Ka= 175 Okia. 25. 26, 51 P.2d 963, 964 (1935).

Id.. at 880-8l."

Similarly, the NLP complaint discusses each of CPD's three criteria and the factors

related to each, arguing that CPD's criteria are "inherently vague and subjective." With respect

to the "evidence of national oranztion" criterion, the NLP complaint admits that the first two

factors are objective, as is the portion of the third factor that examines eligibility for federal

matching funds. NLP cites CPD's description of the remaining factors under this criterion, in

which CPD admits: "This criterion also encompasses more subjective indicators of a national

campagn with a more than theoretical prospect of electoral success." Organization in a majority

of cngresina districts in toe states in wh1ich a candidate is on the ballot is too indefinte to

be d eemuePd objective-F, acc1oGdI - to NLP. NIP added that this factor is also irreva md

in~ss dbm do inmdy @@Mmd midimi objmseivedi The Sam .i~ evmmii
Tax CaMss PM dam M~ "NOPU Ne 3 U.S.C. # 50l4KX) 0w ecd be mdi m i asi
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constitutes a "significant obstacle" to "debate inclusion" of third party candIs NLP also

argues that "4,ability to fund a national campaign" is too indefinite, as is "endorsement by federal

and state officeholders." The latter is also a deemed an attempt "to disguise partisan bias as an

objective criteria" due to the dominance of the Democratic and Republican parties among federal

and state officeholders. Further, NLP alleges that endorsements are merely subjectve

evaluations, and such "secondhand subjective evaluations" should not be permitted in debate

participant selection criteria.

NLP attacks each of the factors under the "national newsworthinezs" critria Four of the

ive are based on the opinions of specified individuals, and ML alleges tiw on tWs bassalowe

the four factors are subjective. All five of the factors uni this criteria rquie U3 CD io

consider evidence from sources that are ecribed, but no precisey identifed, an NLP alleges

that this permasits CPD to "shop awound" and include only certain oinion withi its

consideration.

Both of the factors relaed to the -national publiceum au"ciramdlm

according to the NL?. The fm relaed to findings of("sigumiIa publi .p~ peohis
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process of applying the criteria to candidates and evaluating the responses subjective.Q Thus,

even if the criteria were objective, "the process of evaluating and weighing the criteria is a

subjective one," according to the NLP complaint. NLP argues that the logic and reasoning of

this Office's 1994 recommendation to the Commission that the regulation should specify

objective criteria should be invoked to invalidate CPD's criteria as subjective."

Both the Perot complaint and the NLP complaint further allege a second failing of CPD's

criteria to comply with I1I C.F.R. § 1 10. 13(c), arguing that CPD's criteria provide an invitation

to the Democratic and Republican nominees based solely on their nominations by their

respective parties Citing the CPD's selection criteria for 1996, the Perot complaint alleges that

CPD did not reach the conclusion that either of the major party's candidate had a-"realistic

chance of being elected."

D. Respoms

-~1. CPD's Response

CPD explains that both to devlop and subsequently to apply the debate -uiiu

selection criseria, it convened advisory committees. whuich ubmitted recomtnemationto CP.

ThU Adviuwy Ceun he o wu convned to apply tw he ria to dOe 1996 cmd 8 Mihd

P jmgla ma had a realistc cluuc e of being electled. Thet CPD Boad of Dkaon ummu

apr Iekh Advisory Conunilee's rcmV ned dsott only theDeoatcm R li

cuuiid.s me CPD's debate pawicipant sclection criteria.
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CPD maintains that its criteria are objective and that the process used fully complies with

the requirements of 11I C.F.R. § 110. 13(c). CPD points out the regulation does not define

"4.objective." CPD argues that its criteria are consistent with the ordinary meaning of that term

because the criteria do not call for CPD members to rey on "personal" or "Private feelings,- but

instead require CPD to consider a strictly proscribed body of evidence. CPD as points to

several prior uses of the term "objective" in the context of debate participant criteria, arguing tha

these uses were similar to its own."

Furthermore, CPD asserts that -complainants would read the rule to bar the exercise of

any judgmnent whatsoever by the stagin or iin" but would ista mndate "tat...

dtermations be made solely on criteria that can be m3e-chPnic ally applied" CPD argues that it

"must retain at least a mnodicu of judgment in applying its "objective criteia' so a to ensm the

avoidance of a potentially *bizwve or %iclcom result ... based solely on quantitative factors"

In support of its position. CPD points to federail appellate court decisions tha held that "objective

criteia" in contexts other tha demfe punici sktCarieeris "M ONt lbmite to "uMerM*

or quattVC standan d coc do "%Aili of 6objective crra' allows f o
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standard that the regulation would be unenforceable as having been promulgated without

adequate notice. CPD argues that Perot and NLP's interpretation of -objective" would render the

regulation defective under the First Amendment to the Constitution for its failure to be narrowly

tailored to achieve a compelling governmental interest.

Finally, CPD disputes that it -automatically" invited the nominees of the Democratic and

Republican parties. CPD maintains that its determination to invite the nominees of the two

major parties was limited to 1996 and was based on its evaluation of the sustained vote interest

in the major parties as witnessed by the historical prominence of those parties. Furh-- oe

both the Executive Director of CPD, Janet H. Brown, and the chairman of CPD's Advisory

Committee, Professo Richard E. Neustadt of Harvard University's John F. Kennedy School of

Governmnent, stated in declarations submitted %ith the respnse that the Advisory Committe

applied the 1996 selection criteria to the Democratic anid Republican candidates. although the

criteria did not require them to do so.'

L. ChtllnsWas's Respems

In responecto the complaints. ClintonGore requests that the Comiso fiod isora
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citing Advisory Opinion ("A.O.") 1986-37." Clinton/Gore maintains thatdoing so will "4have an

obvious chilling effect on the debates and cause candidates to decline participation in a forum

which, to them, appears to be otherwise permissible, though in a less than perfect structure."

Clinton/Gore further states that the Commission's regulations do not require "'candidates, as a

condition of participating [in a debate), to make an independent conclusion as to whether the

sponsor complied with the requirements or, i i C.F.R. § 1 10. 13 and notes that it had nonetheless

publicly sought for Perot to be included in the debates at issue here.

3. Dole/Kemp's Response

In its response to the complaints. Dole/Kemp also requests that the Comsinfind no

remn to believe that any violations occurred. DoleKemp ackldges that Senator Dole and

RePeeenave Kemp participated in the evnts, but asserts that DoleKemp 'reasonably rielied

upon (CPD'sJ public statemnents that its selection criteria were objective, far and complied with

Federal law." Dole/Kemp further stases that CPDs selection criterina ppew "to be rigorous and

objec." In suspport of this assertion. Dule/Kemp identifies the vw i criera make up

she CPD selection criteria and notes that CPD -relies upon the advice ofnonputisan

pmheuW-3l and federal election experts as so 'utethe pisp ose WPu111 is ha ydi

m maf mrticaldcc ouinau.

L. Anaoyuis.
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requirements of I1I C.F.R. § 110. 13(c). Some of the factors appear to be subjective on their face

and other factors are so vague as to be imprecise in their definition. Given the resulting

uncertainty, it appears that CPD's criteria are not objective as required by I1I C.F.R. § 1 10. 13(c).

As a genera standard, CPD assessed whether particular candidates had a "'realistic

chance" of winning the general election. CPD used three elements to make this determination.

CPD's criteria contain examples of factors to be considered with respect to each element.

However, the list of fakctors to be considered use nonexhaustive terms, which suggests that CPD

may have used other factors that were not enumerated in making its decision.

Of the enura-ate d factors CPD descri bes some of the factors as "more subjective" in its

docmen prseningthe candidate selection criteria. See Attachment 4, at 57."1 Furthermore,

Professor Neustadt, who served as Chair of the subcommittee that developed CPD's criteria and

as Chair of the Advisory Cmitethat applied the criteria in 1996, has been quoted as

describing CPD's standard of realistic chance of election and underlying criteria as follows:

The citeria tdo were listed wre to informi ICPD's j udgment [in appying] do~
muindad. It's a singl sumdard. it's a standard for the future, aid to that extent it
is by outuw sPbectve. It has to be-its a judgment in the future.
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Counsel is unsure how CPD applied these factors, but such factors appear to suffer from at least

two deficiencies. First, the data that underlie each factor appear to be accumulated subjective

judgments. For example, "opinions of representative political scientists specializing in electoral

politics at major universities and research centers"' seems to call for consideration of the

subjective determinations of the political scientists. Second, it seems that a number of highly

subjective judgments must be made to compile the data underlying this factor, ranging from the

identification of which universities can be considered major universities to the question of what

mix of political scientist would be "representative." Thus, there is reason to believe that such

criteria fail CPD's proffered definition of objective because such matters my not be independent

of what is personal and rational minds could certainly disagree on such questions, Stich cditri

can be said to include two levels, of subjectivity: first, identifying the pool of source involves

numerous subjective judgments, and second. once the pool is identified, the subecive judgments

of its members is considered. Criteria vith such double levels of subjectve judgments my not

be consisten with 11I C.F.R. I 110. 13(c). "

Moreverin the absence of additional information, there is reaoa to believeth

other scimos criteria apear to be sintilary Wnufced eined 10 ca Al wI I CIA
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rallies across the country (locations as well as numbers) in comparison with the two major party

candidates."'

As noted by the Commission when it promulgated the current version of I I C.F.R.

§ 110. 13, "[s~taging organizations must be able to show that their objective criteria were used to

pick the participants," 60 Fed. Reg. 64.262 (Dec. 14, 1995), and so too must the staging

organization be able to show that its criteria were objective. Thus, this ffice does not foreclose

the possibility that a criterion that is vague or undefined as written could be shown to be

sufficiently objective to meet the requirements of I11 C.F.R. § I 10. 13(c)."

CPD's failure to describe its multifaceted analysis of its factors and criteria makes it

impossible to know at this point whether the criteria were applied in an objective or subjective

manner. Although 11I C.F.R. I 110.13(c) does not specifically require staging organizations to

specify the relative importance of each factor. the Commission contemplated that a method of

application would be included in debate participant selection criteria, as is shown by the example

in the expluiation and justification for this regulation. See 60 Fed. Reg. 64,26 (Dec. 14. 1995)

(staing: -for example, candidates must satisfy three of fiv objective criteria").

MWe minin -vi cb te Waons am to Coa n'iee md ved to Pawn mi bo
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the rulth iiiat on toal expenditwes as one of the r em aons why the comb

recommiended dho bernm be irnased to participate in the CPDdebases. SeAuechmot4. atl

- Fr wompis -a .1 CPs cnuuu camudm Owe tod-4 W-uIN% of fed"ra ad am Asu. ~ As MOO
pun %A *ib how vider us 'evidgec of aanma orgaam arirm it is vque is din k 6s id -0i
which iWS Band twofieldr w oo be cornadevd. 114m tvar a siaging Iri -mi i a Mm~
ciisissa U Objcoe Wit amewsa Pave( Offlcebelft *us utimlumu ft VImEIN"

Z.



Yet, CPD's criteria list eligibility for federal funds as a factor that appears to support the

invitation of a candidate.

CPD also lists its criteria and factors in non-exhaustive fashions. each time stating: "The

factors to be considered include."' That CPD apparently reserves the right to introduce additional

criteria or factors into the consideration may add another aspect of subjectivity to the process."

Omitting such important aspects of the operation of the criteria is also inconsistent with the

Commission's advice to make such criteria available to the candidates prior to the election. See

60 Fed. Reg. 64,262 (Dec. 14. 1995) (-staging organizations would be well advised to reduce

their objective criteria to writing and to make the criteria available to all candidates before the

debate").

Moreover, this Ofice has received additional information regarding the role that

Clinton/Gore and Dole/Kemp may have played in excluding Mr. Perot from CPD's debates. In

December 1996, a confference; entitled -Campaign Decision Makefs" was held, and it included

repreSentatives of ClionlGore. Dole/Kemp. and Pero as well as Frank Fardopf Co-Chair Of

CPD. and Professor Netadk. Chair of CPD's Advisory Committee An edited transciF of the

aonfeenBe was, recently pm~ished. and some of the gtateeas made at the remm to 1

slow *hA CtiMmu imA D owm both playud a rle ia the declim to mbb W fts

fmo CPD's dba For ezample. Geurge S pupuo~Senior Advime oo th a Presideno

stated, refeMiu to Mcm

['Pu', &Ith' have leverage going unto the negotiations They vim behind they

needed so makeawe Pert wan't an t. As long as we wrouldagmto ON a

TbW Advisoy Commas caW d th elecao resus of 1992 as ow of dw musm wky the amme
uecommuadFtm no r.Pru be invate to panscapue a die CPD detmes~ Se Ameebmim 4.at 121. Yin,

CPDs arino do nag -ri eklum maltsa Mpan ofth debar pwtcipno ldeln amneko



being in it we could get everything else we wanted going in. We got our time
frame, we got our length, we got our moderator.

Campaign for President: The Managers Look at '96. 170 (Harvard Univ. Inst. of Pol.. ed. 1997).

Tony Fabrizio, Chief Pollster for Dole/Kemp, seems to confirm Mr. Stephanopoulos's statement

by following it with: ""And the fact of the matter is. you got the number of dates." id Mr.

Fabrizio also later stated: "George made very good observations about the positions we walked

into the negotiations." Id. at 171. Thus, there is evidence that both Clinton/Gore and

Dole/Kemp campaigns appear to have participated in the selection process. Such information

fuirther obfuscates CPD's methodology and raises the possibility that CPD did not apply its pre-

J established criteria.

Thus, there is reason to believe that CPD's selection criteria, as written and as applied in

1996, do not comply with I1I C.F.R. § I110. 13(c). If so. CPD is not entitled to the petioof

the safe harbor created by I I C.F.R. §§ l00.7(bX 1) and 110. 13(c). See also I1I C.F.R

1§I14.l1(a)(2Xx) and 1 14.4(t). On this basis, there is reason to believe that the deba CPD

sponsored wre contributions to both of the panicipating candidates. Therefore, this Office

reonends that the Comsinfind reaon to believe tha CPD violaed 2 U.S C. "I 441ba)

Additionally. CPD's cMeera a imuen. specify tdot the nsns ts~ ~

Repn~iusperil m to be uiueit solely by swrut of hi amia by dieepe

puuies. Suc "uonm iviaos we in direct v k~ation of I I C. F. R. §110. 13(c). In i

instance, however CPD allees dta it did not folio% its standards aswritten lamse&.C

states tha it appied its analysis of a realistic chanc of being elected to both hPmwidew C1ow

and Senruo Dole micldo desried thuo bsh c=Anddae me the tes See Au ia 48 at 53 at

124-25. The Perot cmlitconudicts CPD's claim alleging that these criteria wac n



applied to the Democratic and Republican candidates. Information obtained in discovery should

resolve this disputed factual issue and determine whether CPD's selection criteria failed to

comply with I1I C.F.R. § 110. 13(c) in this regard.

In response to the allegation that they received an in-kind contribution, the Clinton/Gore

and Dole/Kemp campaigns claim that they merely relied on CPD's determination of debate

participants. However, these arguments appear to be inconsistent with the information showing

that both campaigns played a role in the selection process. Even if the campaigns were n01

involved in the selection process. their claimed reliance upon CPD's determination of which

candidates could participate in the debates would not vitiate their receipt of frve Oppemro In

the debates sponsored and organized by CPD. a corporation, as an in-kind contribution FECA

provides that it is unlawful for any candidate or political commnittee to "knowingly ... accept or

receive" corporate contributions, and it appears that Clinton/Gore and Dole/Kemp --wigl

accepted the in-kind contributions frm CPDY- 2 U.S.C. § 441 b(a). Blecause CPD's 1-t--de

include a stataeen that at least some of its criteria are subjective, reliance on my mimw doa

CPD's criteria complied with I I C.F.R. J 110. 13 mnay have been unesnable Therefore, the 0

is nmn to believe thuo Clian9 Wr od I/Kemp knowingly accepWe a ~~s

conutiam Ac=1mdiqlay.ths Of lCe uveummend d athCuim b u w netimm t

U In FEC v.Cdrwr MAmsieu 502F Supp 19(N.D. Calf 1950) themtsoftft

ladity u~iwwebswiqe mfa U.S C # 4t1alfl lJ.&O 03. Thu esut n hsMmftts~
thi.S th a kgsp1 ur wd at d dpig cin-c- do a so)im russved at thed dos oe fto

th eurboim.Sw id SweWuiFIC i Abs A 1.Aw ~(eqavm Comm. 6*@F.W ~ t dN&-

m -Oxce (MmdhWW. Ah~f Go F.28 S2.1 it Cv. 19c). cut AWB 44S U4 I it
hinwimg ~ ~w WK ueluy~mse isiTeCmsus Advimoy Opiko 19W3.

Chnsa'Gor*.msewddthus th- baspreoosd ehewmiould vwkhm 2 U.S.C. 144lb. but don u ~
pns would visIm thu p 71w.Th cmd marym secin prohb"t both cooporusw Acbu sasm -
eipt of seh corbuusby esoadotes or commit



d-- C-imcxre and DoleKemp violated 2 U.S.C. § 44 1b(a) by knowingly accepting a

probibited corporate contribution from CPD., If Clinton/Gore and Dole/Kemp accepted an in.

kind cnUri bution from MP. the general election committees were required to report the

IotibufimlI? However, neither committee did so. Therefore, this Office uRther recommends

that the Conmission find -toa -to believe that Clinton/Gore and Dole/Kemp violated 2 U.s.c.

§ 434(b) by failing to repat CMDs in-kind contribution.

A. Leal StAdr

FECA defines "politiclcW uie as& in pan: "any committee, cWh Monaciation, Or

pompasy on~ N~c neave conbutions aggregating in excen of S1I000 dwing a

cak~ y or ulck ~esexpewitwes aggregating in ex ce an of SI 1000 dwing a calna

yea." 2 U.SC 1431(4)ue dh I1I C-F.R. § 100.5. Political aommiueeswe required to

rg with the C . md to oepw ctrCimboAions received ad expmd11 nud in

- -- wis FECA md dw C.in s, regialatios See 2 U.S.C. 5433 md I I C.F.R.

IVA2.(d ( Ilmi p~kd - NMIs 10 uegssar aith the C #unui.) * wed 2 U.S.C.

*434 mad I I CJF.R I ISCIO) qi g peliticlkW est *ikVls tdnV w~d

As Pd*Samad Cm Com ad t&* Kemp we swjsa a m y a In 2 U3C.
#MWO *BVa nm f 6) aml PS a Ot candwdaft' ue, P ~ 1 PI MSMd
amo d b.2 U= 44 No Na)s SOW ahm. I IC F f I 110.5. Ayacinlh&WCV.aqb

GMP~ a~ 1W F m 3F. hm 13. .Ezpmmi6 dw-on a . -w b~w 3.19OM6WW 7. WWe inSUK 4(d g p
3d~'Sw~ ON-i~inm an m ida~pp V C

111f 12 usr g o~effind,,t nddudiay go w -:7-1-7-7i~m W,

pdiMW M psb inw. 4)d(bN3XA) MW (S) (requm .M= S WON 000b
43qh~A)in~ w pin apdimmeska - o I I CY I NM.!Xa
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Commission). Political committees that are -established, financed, mi tine or controlled by

the same. .-person, or group of persons. ... are affiliated." I I C.F.R. I 1O.SXj2).

In FEC v. Massachusens Cifizem for Life. 479 U.S. 238 (l986 the Suqp eme Court cited

Buckley v. Valc. 424 U.S. 1, 79 (1976). and its requirement that "an entity subject to regulation

as a 'political committee" under (FECAJ is one that is either 'under the control of a candidate or

the major purpose of which is the nomination or eletion of a candidm.'" FEC v. Mosahusetts

Cizens for Life. 479 U.S. at 2S2n.6. Thm. n order to be apoiticalommtaeunder FECA, an

organization that is not controlled by a candidate must have asits maior prpoethe nMnation

or election of a candidate in addition to meetin the statusory ca ouion orepndte

thresholds in 2 U.S.C. 9 431(4).v

Political comtee e ain uect to the prohi bition of co n tribmi- c a patrM flunds to

federal cadidaies in 2U.S.C. J441 b. Sr 11I C.F.L- I I14.12(a)(eea .- -political

comittesthat we inoprae for habity pwpaesonly"). In FECv. Wavlawwens

Cstiermsfoe' Lift. the Suprem Comut held dw plco of 2 U.&C 1441Vs m cm a -P a w

indepeIndeont- expeuduu to corpioneo rk tcain qmilaii ~ o

restriti-MOf oFums it 4.eu s huldq wu epl nd uif to epw

oof pm~ii C~W daS I I C.F.R # 114. 1OidN2)a

Ow~~ sic Ahm atF W 7331. 742 WDC. Cv. 19%) nOS d Sp Coos r w m

~A ap edw m a ~~ o I m g*md m w 137 S.Oki
Su ImsC kmwfil ftkm imp~ 11s~ m ~ ~ ~ O3W)C

39. 1114.d 1.. 19W4is so 0. for 4~u dweep mIIC- 1.106wi 6U& 0(

C FR 93.0 .~1C.FXJ114.1ft 3CF.X5143birn).~SC93(c3
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Staging organizations for candidate debates are limited to oraztis that me exempt

from federal taxation under 26 U.S.C. §§ S0l(cX3) or 501(cX4) and that do not endorse, support

or oppose political parties or candidates. I1I C.F.R. § 1 10. 13. Therefore, if political committees

stage candidate debates, their efforts will be contrary to I I C. F.R. § 11l0. 13(a)(l) and the debates

will be contributions to the participating candidates and must comply with the prohibitions and

limitations for contributions.

B. Complainants' Allegations

The Perot complaint alleges that CPD qualifies as a political committee under FECA.

Consequently, CPD is ineligible to stage candidate debates pursuant to I I C.F.R. § 110.13(a) and

it has failed to register as required by 2 U.S.C. § 433. according to the Pero cmplaiaa. The

Perot complaint alleges that CPD is an affiliated committee of the DeortcNational

Comnmittee and the Republican National Committee. CPD is "a bipartisan political o ranizatio

that expends money and resources to assist in the election of either the nominee of the

Democratic Party or of the Republican Party." according to the Paro cm Letwi ul

ei idence of this affiliation each of CPD'sjoint chmnns stau aa former d clmr of ineof

th w or parties and CPDs mtem bersnps alleged eal ivism m o

OheDu1maniw andReubican q-APd ThU himcumia o nmDW~Cn

.kinuat t am o(CPD's fordmato hdeicuibe the -irati. uE-pdil tha

formed to sponor debates -by the Nationa Rcpubhcan and emoraticCa m

9biqinp-aMi- e 0p.iiu 11 C.F.R. 1114. 1014L Wd CD'SaMI~ e II W W*I 1 1f
- s *OOA CMnun cowwo Wdh mipuatfm IC.IF.U1i 141 - hmreCmmcs

LO v. IE I13 F.3d 129 (SihCir. 1 "7) (hoWda I I CLF.R. # 114. 10Sv*i)md F v E1 Awd M
65 F.3d M8 (2d Cir. 1995)(holdial roquwew dhi qvaahd usmref wpwnim hP, aW *MpAW6y due am
C 0 -PoraC cotibegioms invalid). 0"
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their respective nominees." The NLP complaint also includes an allegationi that CPD is a

"bipartisan organization composed of Republicans and Democrats."

C. Responses

1. CPD's Response

CPD characterizes the Perot complaint's argument that CPD is a political committee as

an "ancillary attack" that fails because CPD's debate participant selection criteria are in

compliance with I I C.F.R. § 110. 13(c). CPD cites its limited mission to sponsor presidential

debates and conduct closely relaed educational activities as evidence that its expenditures are not

made to endorse, support or oppose any candidate or party. CPD cites FEC v. Manwohuaeus

Cifizensfor Life. 479 U.S. 233, 252 n.6 (1936). as stating that an entity's "major purpose must

* be to secure the nomination or election of a candidate in order for that entity to constitute a

political committee under FECA.

CPD maintains that it does not assess or endorse candidates; it only invites certain

cande s to purticipose in debases soordby CPD. According to CPD, the Comsso'

debae rglonis premised on the notion that such invitations cannot constitute endonrsemen

or affan of he invited cmie.Finally. CPD sts that became its fimswe md w defst

nade FECA. and ihei do i CPD does not mem FECA's definition of a politia cmise

L RNCs -Respessa

In its r csponune to MUR 4473. the RNC requests that the Commission find re nmuss to

believwe that a violation occurrd. Acwdn desh RNC. the -CPD is not as dfthoW -um

ofsdw RNC.** 71w RNC acknoledges that she CPD was established by Frank Fa lskopand



Paul Kirk. then the chairs of the RNC and the DNC, respectively, but the RNC maintains that

they did so "separate and apart from their party organizations" and that they no longer serve as

the chairs of the major national party committees. The RNC further maintains that the CPD

"was never an officially sanctioned or approved organization of the RNC." nor is it "'a political

committee established, .. , financed, maintained or controlled by the RNC."0 The RNC argues

that, accordingly, the complaint in this matter should be dismissed.

3. DNC's Response

In its response to MUR 4473. the DNC also requests that the Commission find no reason

to believe that any violations occurred in this matter and dismiss the compla. The DNC argue

that "even if CPD could conceivably be consied a 'political comnmittee,' it has no: been

%established, financed, maintained or controlled' by the DNC." The DNC ado dfe that

CPD was established by the former chain of the Democrai and Republican national parties. but

denies that the DNC in anyway cointrols CPD. The DNC argues that the -MP is controled by

an indePpenden t board of directors. sne of %%hom are DNC iienb e i officers or mpioy emL"

D). Analysis

The Office of Gai Coinel is mcm d k rs 0 olue S i

believ em CM) 1 vislud 2 U.SC. # 441b(a) a a lm* e(CIPW9

H lwwM. *hme Ie a ndm some mapuan iefomomt C my bk a psih"a

c ositee. Nhjea cousius that are mcuucdwlaility pupa -88 Mm =9 by

2 US.C. 5 441b(a) fro nuking cetimmoreipemlit wes ewa thsuo tey hae paws

sw I I C.F.L J 114.12(a). ThU imm fw CIWs ineinpsrulq 1. is mw m tb aM

p nmible t o dten nine if ItI C.F.R. I11 4.tNal is appicable to CPD. Tiwitfm the questiam
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that must be addressed are whether CPD made expenditures of SI1,000 and whether its major

purpose is the nomination or election of a candidate.

As set forth in its Articles of Incorporation, CPD's purpose is "to organize, manage.

produce, publicize and support debates for the candidates for President of the United States.'

CPD's purpose may have been to conduct debates and to do so in a manner that would not result

in a contribution to either candidate. However, it appears that Clinton/Gore and Dole/Kemp may

have played a role in the selection of debate participants. Such a role is not anticipated in CPD's

criteria and the extent of involvement of the two campaigns in CPD actions cannt be known

without further investigation. This factual issue raise the possibility that CPD might have a

major purpose related to the election of candidates. Until the activities of Clinton/Gore and

Dole/Kemp in connection with CPD have been investigated. it is impossible to be assured of

CPD's major purpose.

Moreover, it appears that both the DNC and RNC played a subsata role in founding

CPD. CPD continues to refer to its Co-Chairs' prior positions as foame chairman of either the

DNC or the RNC. At CP~sestablishmvent in 1917. both Messrs. Fahuenkopf. and Kik wee

Chairman of the RNC and DNC. respectively. ad is was in their capacity as pay ph@" ii *A

they um dthe mratins o(CPD at a joiat peon cmkm n n.d -A@ si-ue

the Demoratic d Rpla Nati= ona mmQiuec. mumrd to doa prs ase emacw the

parties* chairmen stated that CPD %-s cre~ated to -better fulIl our so

inform and educt the electorat. (mulIl ~ o

uzMaaW (emphasis added). Finally. the press release also cites an wiler ~m s aum

two pony chairmien in which they agreeldl in principle to purse the party (debate] pnuui



concept." That Memorandum of Agreement from November 26, 1985 was signed by both

chairmen explicitly on behalf of their respective parties.

The role played by Clinton/Gore and Dole/Kemp in CPD's debate participant selection

process and the role played by the DNC and the RNC in the creation CPD suggest that CPD's

major purpose may be to facilitate the election of either of the major parties' candidates for

president Therefore, there is reason to believe that CPD is a political committee, and this Office

reconm-uends that the Commission find reason to believe that CPD violated 2 U.S.C. §1433

and 434."

IV. N rOKS" PROGAMS

FECA seicaly exempts costs incurred by media oanztnscovering news atories

from the d-eiito Of epntus.The exemption states: "The term 'expenditure' does not

include my news story, commnentary. or editorial distributed through the faceilities, of any

broadc Sain om ew~ "Ig"zane. or other periodical, pulcaim, less such facilities

an 0oI of mole by my pliica pwy. political committee, or cniae"2 U.S.C.

* 43l0E3X)" Mwk WamS 011=5a uimiluly exclude Cwvala of="sw *VO "M

dob Ik do be DW mi be INC pla~ed a CPDs sas n a piiu mimft it uluvdo
O~ fmo ~ baM m y' &@api eDWmi e NAt ~kdw&

1Wspa sbw ao klb Soft ifdusty a ewa w cselW by my
.weeobif Wa dftmomser coihi@. be ezemwis wil ON sppl l(be a" llitfe

ms' ~u.~Jab sews aseww 'wmuus ma pmicatio(S pualcisulu m *Sema d
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The legislative history for the statutory exemption for news stories explains that the exemption

was intended "to make it plain that it is not the intent of Coges... to limit or bwden in any

way the first amendment firedoms of the press or of association. [This exemnption] msoes the

unfettered right of the newspapers, TV networks, and other media to cover and comment on

political campaigns." H.R. Rep. No. 1239. 93d Cong.. 2d Sess. 4 (1974). T1hus, television

networks (as groups of television bracatng stations) enjoy a statutory and regulatory

exemption for any of the described costs incurred covering the election campg-

Certain media oraiton are also permasitted to sponsor candidate debawes The

Comnmission's regulation on candidate debates perm its broadcasters- that we not owne or

controlled by a political pairty, political committee or candidate to stage debates in a dance

with the provisions of I I C.F.R. § 110.13. 11 C.F.R. J ll0.13(aX2). That uuuoYpriso

explicitly recognizes the dual role played by broadcaster in ca onectioan with caddae debates.

It states: "in addition, br-asc-soe(including a cable television operor, I ogamer or

producer). bonefad epic ma- ie aid othr periodical pubicaism 1 aspr

ames may als coam or cuiy cuididaie debates in accor9dance with I11 C.F.L 100.7

aid 1008" Id

5. NLWsAU~

NLPs Wkmp Pbhg nipiio po un thue Fom PBS ad ARC ppmi so

produce and broadcast in pladings filed with the Federal Co usacto .

("FCC"). Acrigto plished repom Fox permveitted both Presideu Mm sWn Sswm

Dole to make 10 oeie mnson its network PBS permittd

mdaes to make six statemtu of two aid one-haf minutes pe stamea asn wr o& e&

2.



C. Adasiewicz et al., Free Television for Presidential Candidates: the 1996 Experiment, 6-7

(Annenberg Pub. Policy Ctr. of the Univ. of Pa. No. 11, 1997). ABC had proposed a one-hour

debate, but both of the major partics' candidates declined to participate, and ABC canceled its

program. See Stephen Seplow. Experiment in Giving Candidates Free Airtime Had Mixed

Results, Phi/a Inquirer (Nov. 1. 1996).

According to NLP, Fox and PBS proposed to invite only those candidates selected by

CPD for participation in CPD's debates to participate in their programs. NLP alleges that, under

Fox's proposal, Fox would place its production facilities at the candidates' disposal free of

charge, and that such an action must constitute a contribution under FECA. NLP anticipates

Fox's claim that the news story exemption would apply. but NLP argues that the news story

exemption does not apply to the cost of producing (only "covering or "carrying") a news Story.

NLP alleges that Fox's proposal is more analogous to an advertisemnt than to a news story.

Further. NLP alleges that the news story exemption is inapplicable because Fox's facilities will

be under the control of the caddtsat least bfiefly and the news story empinspecifically

requires that brocastr --- ith facilities under the control of cnidates provide reasonably equal

covaee sooal opposing -mdiswes in tlw viewingV&

1Ue NILwolsa also cbl M S's psoom "ame id~uud be

"uratri coed as to eonw within certain minimal guidelines." according to NLP. This -gift of

free air time" W__sitge a contribwio according to NLP. Aternuatively, NLP allege that it

PBS'sF ppuning is to be consideredA a debase. its debate pbiatselection wre neither pe.

umoueed no objective, to the extent PBS i i ends to rely on CPD's seetOf cnd~s



C. The Networks' Responses

In its response, Fox outlined its proposal, which included the format of the program as

aired: a series of one-minute position statements by each participating candidate, responding to

ten identical questions from Fox that pertain to issues of "demonstrable concern to voters" that

were broadcast on Tuesdays, Saturdays and Sundays from September 17 to October 1 5, 1996.

See Adasiewicz, supra. at 6. Fox selected the candidates to participate "by reference to the

decision of [CPDJ" of which candidates to invite to participate in its debates. Fox retained a

nonpartisan team of consultants to formulate the questions posed to candidates, and the order of

a ppearanmce, was determined by a coin toss. Fox did not perm it the candidae to edit or otherwise

modify or enhance the responses in the post-production process, and both candidates'

preenatinswere recorded under the supervision of a Fox representative. The candidates

declined Fox's, offer to use its production facilities.

PBS responded by correcting a fact asserted in NLP's complaint: PBS proposa d "in

fact. provided canidates with segments, of two and one-half minutes, ,w hours during whih

cAdiAes stated their vie*- vithout restriction as to content. except for PBS's reservati of @th

uig lo delet libelous erial. Thes sepmnwere b rmitonisendobo m~

am Oasbe 17 to November 1. 199% ~Aneiz.Srea 7 PB la*m w"

effbm toeim qmadsyoftf a I -I PBs mantained control over theV aum in thee-me

of its bou ride annwjudgmem. To prevent cxndidaes from ncopsii 0map u

into the program, PBS required th" onl% cw.anidatcs appear on camera and that thek i

retr on scree for the entre lenth of the propuL
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Both networks defend their proposals as meeting FECA's standards for news coverage

that is excluded from the definitions of contribution and expenditure. Similarly. both networks

presented the alternative argument that their programs also meet the standards of a candidate

debate that is excluded from the definitions of contribution and expenditure. Both networks also

emphasized that the FCC had determined that the programming as proposed in the networks'

pleadings would be exempt from the "equal opportunities"9 requirement of Section 3 15 of the

Communications Act of 1934. as amended, 47 U.S.C. § 315, because the programming would

constitute bonafide news event coverage under the Communications Act.'

D. Analysis

Initially, the Office of General Counsel notes that NLP's complaint was filed before any

of the programming, was actually broadcast, and its allegations are based on the proposals for

such programmsing put forth by- Fox. PBS and ABC in their FCC pleadings. Svc ItI C.F.R.

I I11.4(a). Somec of the progran details as actually produced and broadcast differed fromt die

pmpas however. none of uhe viitos~ mascial £0 this analysis. Therefore dhisi epon

a nzs the progmsu as they wenw bwodcast. Additionaly. because ABC cancele its prop..

thW cs awit rpsec to ABC is moe.

Mwhe a mks' pr apo w compl rith thdisuem be wwmewsa

--xempts m .hdefisuitooa cinibugim. Primr Commission actis haoe held simil.

prgrnstoCOMsiw news moriam MW osrias has issued seveal Advisoy Opini o

heldV powm imiw £tos m kp A- ~M NLP to fall within the news any -mpi . Is
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Advisory Opinion 1982-44, the Commission stated that the Provision Of free air time on a cable

television network was not a contribution. The air time was to be given to both of the major

parties, one of which had outlined a program that included various leading party members

discussing public issues from their party's perspective and soliciting contributions to their party.

Some of the participants were candidates for office. Nonetheless, the Commission held that the

program qualified as commnentary on the election and therefore it fell within the news story

exemption.

Another advisory opinion auhrzda multimedia presentation proposed by U.S. News

& World Report to include a seisof articles and candidate interviews in its magazine and

television porams. In this Ad~isory Opinion, the Commission did not limit its holing to any

particular stnatw of th e papose d news coverage. See A.O. 1987-8. Thus, Cmiso

precedent does not require that news stories or comnua iy conform to purticuler f ont The

presentation of canidae views and positions that each of the networks' programs entails,

qualiies eachof thenetworks' propin to me thestandard (or the newsmary e-pimm on

this basis, there is reams to believe tha both networks' program constitused t-- prmamaino oa

mws story or - m do moem FECAs Modwds for am mpm ~ ~ li s

tha a facewofm comftoatatios isma essential siemnit to& adbat for uss 4613 C.V.R.

1110. 13. See A.0. 196&37. The proagraams consiste ofserial --ppes by ftl~a

p aipu1 d i o pr md ry oF0000itsto adcannotbee considered adebws TeM e i %-f
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requirements oftI! C.F.R. § 110. 13(c) are not applicable to the networks' programs.

Consequently, this Office recommends that the Commission find no reason to believe that any of

the respondents" violated 2 U.S.C. § 441 b(a) with respect to the challenged television programs.

V. CONCLUSION AND PROPOSED DISCO VERY PLAN

The OfFice of General Counsel proposes to seek information about CPD's selection

criteria. Such information would include documents indicating how CPD defined the

enumerated factors, how CPD applied the selection criteria, and what criteria were used to

determine that the major parties" candidates should be invited to participate in the debates.

Additionally, this Office propses to seek information regarding the role of the Clinton/Gore and

Dole/Kemp ca mpain the selection of debate participants. This Office also proposes to seek

information to identify CPD's major purpose. including specifically the role of the campaigns

and of the DNC and RNC in CPD's activities. In order to evaluate whether CPD should be

considered a political committee that is affiliated %ith the DNC and RNC, information related to

CPD's estabhsimm as inchudsd within the information this Office propose to seek. Finally,

this Office iapam toseek douetton of the cost incurred by CPD to sop the debams by

the c i ma ofthe value of any conmrbwion to Cliuo#s Mi- 1sC W

the tm P wlaM debmat mi the Vice Pr esienial debts"

In orde to 4b w, ft Office recommnends that the Commimiom a"pow the atinmhed

suboen dkcas t CP reuirngit to submit %witten aswrs to quesioms md to pudoc

Thsmin~m~ m dl M .s AC. INC.. ChrA&M 0 16G 0 wmm nlmm MM s. !
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documents that relate to the debates it staged. Additionally,, this Office recomnmns that the

Commission approve the attached subpoenas directed to the participating candidates' committees

and to the DNC and the RNC. After this Office has reviewed the responses to the subpoenas, we

will report back to the Commission with appropriate recommendations.

V1. RECOMMENiD&I1DhI5

I. Find reason to believe that the Commission on Presidential Debates violated 2

U.S.C. §§ 433, 434 and 441 b(a).

2. Find reason to believe that the Clinton/Gore '96 General Committee, Inc., and

Joan C. Pollitt. as its treasurer; and Dole/Kemp 96 and Robert E Lighthizer, as its treasurer,

violated 2 U.S.C. §1 434(bX2XC), 434(bX4) and 441 b(a) with repope ct to the candidate debane

staged by the Commissio on Presidential Debates.

3. Find no reason to believ that ABC. Inc.,, Fox Bracatng Company or the

Public Broadcasting Service %iolated 2 U.-S.C. § 441 b(a).

4. Find no rm n to beliv tha te Clie or '61 Gewal I heftss 1w d

Jamsa C. Pollitt, as its trawuer md Dole/Kem %%6 md Robut E Ilhir U itS bmWA

viltd2 U.S.C. I 441h(a) wit aspect io the whviiWi pgm "hdmpd by d oipn

SohdisMURs "S I m4473.

6. Arove% the snacked Factual and LegaAaym u ps



7. Close the files in MUR 4451 with respect to ABC, Inc., Fox Broadcasting

Company and Public Broadcasting Service.

General Counsel

At t chments:
I Rsons-e fiom Fox BracsigCompany
2 Reponse I from ABC. Inc.
3 aesone from Public Broadcasting Service
4 Re nefr-om Comsinon Presidential Debates
S epos from DoleKemp*96 mid Robert E. Lightizer, as its timwur, to MMR 4451

6 Respons frmC16GnrlComittee, I... an J . PaOhL n.. I'tu is
treiam. lo MUR 4451

7 Resonsefrom *%uaWoe General Committee, Inc., and km C. FPUin it
buwm to Mlii 4473

S Respom DWC Iwim wu uiMhcocasc Nmim.I C. M. I co
PaINh as it winUWA. to MUR 4473

J 9 espose h theR~Ih Nuiml Committee and Willim 3. Ms m t

~ b~pm haDsM~1Sad Raben E. Lighdiaw. a



BEFORE THE FEDERAL ELECTION CONUIEIZSC

In the Matter of

ABC, Inc. ;)
Clinton/Gore '96 General)

Committee, Inc., and Joan)
C. Pollitt, as Treasurer;

Commission on Presidential Debate*;)
Dole/Kemp '96, Inc., and Robert E.)
Lighthizer, am Treasurer;)

Fox Broadcasting Company;)
Public Broadcasting Service;)
DNC Services Corporation/Democratic)
National Committee and Carol)
Penaky, as Treasurer;)

Republican National Committee and)
Alec Poitevint, as Treasurer)

X=8e 4451
and 4473

cunihIQ

I, Marjorie W. os recording secretary for

the Federal Election Coinission executive session an

February 24, 1998, do hereby certify that the L1s ou

decided by a vote of 5-0 to take the followingetm

in MURs 4451 and 4473:

1. Find no reason to believe that tbe,
Comiss ion an he4sa ss
violated 2 U.S.C. 11 4)), 434, mp
441b(a).

2. Find no reason to believe that thm
Clinton/Gore, 196 ene~ral Committe.
Inc., and Joan C. Pollitt, as Its
treasurer; and Dole/Kne I O and
Robert E. Lighthisoe as it* tw~wt
violated 2 U.S.C. 11 434(b 3 C~
4 34 (b) (4) and 441b (a) *AMh
the candidate deateis sae ~b
Commission on Presidential Debtes.
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Federal Election Commission Page 2Certification for MUme 4451 and 4473
February 24, 1998

3. Find no reason to believe that ABC, Inc.,Fox Broadcasting Company or the Public
Broadcasting Serviced violated 2 U.s.c.
S 441b(a).

4. Find no reason to believe that the
Clinton/Gore '96 General Comittee, Inc.
and Joan C. Pollitt, as its treasurer;
and Dole/Kemp '96 and Robert R.
Lighthizer, as its treasurer, violated
2 U.S.C. I 441b(a) with respect to the
television programs challenged by the
complaints filed in MURs 4451 and 4473.

5. Approve the appropriate letters.

6. Close the file with respect to all of
the respondents in MURs 4451 and 4473.

Commissioners Aikens, Elliott, McDonald, MOftzry,
and Thomas voted affirmatively for the decisicn.

Attest:

Date aajr V
S rearyOf tho



REI UFR BA

U 0

FEDERAL ELECTION COMMISSION
WASHINGTON. 0C "O4j

March 12, 1998

J. Michael Poss
Perot '96, Inc.
7616 LBJ Freeway, Suite 727
Dallas, Texas 75251

D~ear Mr. Poss:

On February 24, 1998, the Federa Election Commission reviewed the alqaims in yowcomplaint dated Speberi 19, 1996, sod fouind tha on the basis of the 11o~uw~ wdd inYowrcompplaint, there isno rea to believtatthe CommissiooPies'-gitl Debf,Clinton/Gore '96 General Committe Inc. and Joan C. Poiit, as U%0 ei W9r or DoMkK=W'9and Robert E. Lighthize, as reauwrt violated the Federal Election --ui Act aof 1971, asamended. Accordingly, on Felmwy 24,1998, the Comm kion closedthe flin iods Ao ~Statement of Reasons xovdn a hula for the Commiusicxs decision mnd dEmGemmel Counsel'sReport will follow.

This muae will become pont of Ems pubilic recto within30 qssfj bwWclw

comfdmlatyltvllonof 2 U.S.C. *437(a4)(u) and I 437WX I 2#ao in WctMwt the entire matew os closed. The ani will mody you whm s th~bclossi.

1U. Fedund Vh~in a~g rsalwaf

C*1catiomOf Coun~ou
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FEDERAL ELECTION COMMISSION
WASHINGTON. D C -2M*3

March 12, 1998

Lyn Utrecht Esq.
Oldaker, Ryan Phillips & Utrecht
8 1 Connecticut Avenue, N.W.
Suite 1 100
Washington, D.C. 20036

Eric IKleinfeld, Esq.
ClintoD/Gore '96 Genml Commnitte, Inc.
P.O. BOX 19100
Washngton, D.C. 20036

RE: MURs 4451 and 4473

Dear Ms& Utreclit and Mr. Kicinfeld:

On Spmb 26,1996 and on Junmy 30,1997, the Fede! Election Commission
notified Climoa$Oome 96Oinml iW Imc and Jow C. POllft as Uinuff of
complai Iegua. viodl~mof amtm uctiam of te Fed..!Elecio m pg -Act of'1971,

as amned (h "Act"'
On IFehmy24196,* CeG.!a Im an do edsmi ofd -ke I'hm~ in the
compaint, d ~. s mauono believe hma my ofd thet -mo~ viol~d t A&.

AccwIu t- CO 1mclu fl din d male A f Imum
exlamlg~ daloud~ u C 's i S w

gecoud, INt 30 44% 6 eu sewtm or dm w oudd fs
vote. If you wibt = mw~hdder l 11. id l to appa ondwb pulC NeOOKd plum
do s omnapouibls. WbeheffSomy beplec s dtpdubc I I m A !uwlv

yaw ~ ~ -aditom d1s ---u l m adi wif be aded b~ u sak edmm
yr adiod few mlas

pt.~



ML Uav'cht aed Mr KI!4
Page 2

If YOU have aMY questons, please contact Duane Pugh, the attorney assgned to these
maters at (202) 694-1650.

Sincerely,

Lawrence M. Noble
General Counsel

BY: lm L. Bright-Colema
Associate General Counsel

Encloswm
Certification of ComsinAction



FEDERAL ELECTION COMMISSION
WASHINGTON. 0C 2o063

LewisIL LOSS &q.
Ross, D)ixon & Musback, L.L.P.
601 Pennsyviva Avenue~ W
North Building
Washington, D.C. 20004-2688

Dear Mr. Loss:

March 12. 1998

RE: MURS 4451 and 4473

Or' September 13, 1996 and On September 26, 1996, the Federal Elio. Commissionnotified Your client, the Comio on Prcsidential Debates Of complaints alleging violatmns~of certain sections of the Fe-a Electio Cam;pg Act of 1971, as amended (the "Acte).On Febrary 24,1991k the Commission found, on the basis of the 0 coc dionin thecompaitf, that the is no mumn to believe that mny of the, rep d Violeled the Act.Accordingly, the Commissif oned it. files in teematters. A SaeetOf Reasonsexplaining the Commiss- aon s decision and the Genera Counsel 's Rteportv wcillmlo.
The cofdnta-y ovio at 2 U.S.C. I 437g(&X12) no loge qpl andthsmattez am now public. 10 additom, alhoug the complet files must be plaed on the publicreodwithin 30 days tls could isr aty time folowing certification GUMh Cvole. If you Wish lo mlba my hesml or lega mom"ai so awwm or, 6he public rod pesdo so as s oseMM Wk bw elfmybelad n the pub ICzyou ad iti ma ~i ls~ my pum mib e ubm sai uzw il be added to the pu lk i t- VMo d o

matlem at (22)64IU1

Lawvenc M. Noble
General Counsel

B:Kim L BriglCclm.
M~ Omaalj Cound

Cerificatio, ofroui~imAto



FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463

Joseph E. Sanderv enal Counsel Mrh1,19
Democratic Party Headquarter
430 South Capitol Street, S.E.
Washington, D.C. 20003

RE: MUJRs 4451 and 4473

Dear Mr. Sandier:

On September 26, 1996 and on Jamway 30, 1997, the Federal Elecon Cmisonotified DNC Services Coro-aioW anorse National Committee, and R. Scott Pastrick, astasure, of complaints alleging violations of certain sections of the Federa Election Ca pgAct of 197 1, as amended (the"Act").
On Februay 24,1993, the Commission closed the file with reect to theRpbia* National Committee.

The confientiality provison at 2 U.S.C. I 437g(aX1 2) o looWe apply mdthsmatters are ow public. In addition, although th& oee fle ims be pined on the publi
-J recordm within 30 days, this cooldl ocw at my time folowing ce-RtidAn - othe Cominu issvote. If you wish to mabiit my fwacul or lega materials to appewon timpmdic moer, pleasedosoassoonaspomslbl. While eiOn hqaeumayb te paaceud Wonceivi

your nditowm aera my paimbl mubmimio will be added lo the p~Il mord upon

If you have any qeou pancotc Diu= Pugh. the a sy naind to dMatu=r at (20) 694a 16M0.

General CoUmma

BY: Kim L aft"l~m

Certification of ComsinAction
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FEDERAL ELECTION COMMISSION
WASHINGTON 

D C 20* 3 

ar h 2, 1 9

Douglas C. Wwth, Esq.
Dole/Kemp 4%6, Inc.
8 10 First Street, N.E.
Suite 300
Washigton, D.C. 20002

RE: MURs 4451 aMd 4473
Dear Mr. Wurtli:

On September 26, 1996 And on January 30, 1997, the Federal Electon Cmiso
notified Dole/Kemp '96, Inc. and Robert E. Liglithizr as treasurerof complaints legviolations of certain sections of the Federal Election Campaign Act of 1971, as Unaided (the
"Act").

On February 241,1998, the Cmmisin found, on the basis of the informtionnth
coplinsthtteei or n to believe that any of the rpoensviolated the AcLAccordingly, the Commion dosed its files in teematters. A Statanwug of Reaonexplaining the Cm sso's decisio ndx the Geral Counsel's Report wil follow.

11Cre co fdilt I Irvi- 0 . at 2 U.S.C. I 437g(aX12) no longer apply md eanea we now public. In addition, alhough the complete files must be place on the publicracor within 30 days this could oam at my time followin ertfication of deomii
vote. If you wish to suit my (acmu or lega mateials to appea on the pub m ii pmdo so as soon as possible. Wbile the files my he placed on the public N~ P ub agmIalvag
your adiioa atralmy permissble a .miulions iwilbe added to the poo v@=i aa
receipt.

If you bmw my q impmec Down Pugh, di amy s
malsat (0)6%.11M5.

Lawrece M. Noble
General Counsel

BY: Kim L Dih.o
Am cGeew d 7

Endosife
Certiridaion, of Commission Action



0 0 pul*
FEDERAL ELECTION COMMISSION

WASH NGTO .DC M%3M 
arch 12. 1998

Thomas J. Joseflak, Esq.
Republican Natiooal Committee
3 10 First Street, S.E
Washington, D.C. 20003

RE: MUR~s 4451 ad 4473

Dear Mr. Josefiak:

On Spebr269 199 and an Jauamry 30,1997, do Feama ElectionCiiuo
notified Reulcan, National Commitie and WVAN=m L. hkh~ n~ vennw' laiuvs
alleging violations of ceranci~ of the Federal Electon CuipAct of 1971, as sonded
(the "Act").

On Febnaary 24, 199"tot&e om loed the file wit r pe c a doeubia
National Comminee

The coflaiaiy PxOViuo003 at 2 U.S.C. I 4378(a)(12) no lof qaply and 6mesmatte am now Pm~c. In addiuua doq the =whlt fieesa be Pheed an doe publirecord within 30 day, tis codoccwat y tfA~~n ,Plog cuil efew !!-? -
vote. If you wish to au my hoador beg seimls a ppa q Me do pubC m0d, 000010do soas soo aoube While d On. a be planed as do pubisow u Wb n inaiviqyour adiiol um day paslbl ublu i be added ft do pubised upon

If you have mny qinoks pion m D Pwv, the aam~y n da
manrs at (202) 694-l650

DY: Km L k~.~

Enclosure
Certificatiwo fouijeAto

K
*~t 

1~



FEDERoAL ELECTION COMMISSION
~ WASHINGTON. DC 2043

BY.1 C~n March 16. 1998
CERIEDtA"

J. Michael Poss
Perot '96, Inc.
7616 LBJ Freeway, Suite 727
Dallas, Texas 75251

Dear Mr. Poss: R: MR47

By letter dated Mawh I12,1998, you Were notified that the Coumisuj dosed the file inthis matter. The second puiupap of that letter inicte that the file was 80 dind with rsetto all respondents. However, the Commision closed the file with reqpect Ioall ummgg oFebuaz 2,19 8.Thmut* re the confidentiality provisions at 2 U.S.C. 5 43  Ka 12)u o ngerwapply and this matris noW publi. In adition although the caepifil 7Ze hedothe public record within 30 dAs ths could Oc0u at any tim Illwi W =0~ be hedaCommission's vo00. If You wiM to sbiit my factua or lega mCm I - thedi o ublirecord, Please do so as soon as pouibie Whil the file nay be pheed an dhe pubefore receiving yew uhd ~ ~ m miia ndsle beh wftftpd to t
public record uponm =*tpa

If you have any q ndaphase COM Domne Pugh, the Nat (202) 694-1650.to s w

8JN d

cLwren cant ol

BY- aa oi



FEDERAL ELECTION COMMISSION
WASHINGION, D C 24bl

March 19, 1998

Douglas C. Wurth, Esq.
Dole/Kemp'%6, Inc.
8 10 First Stret, N.E.
Suite 300
Washington, D.C. 20002

RE: MURs 4451 and 4473
Dear Mr. Wurth:

Enclosed please find a copy of the Gieneral Counsel's Repout in the above-cited numats.
As stated to you in a lette from this Office dated March 12, 1998, a Staeum of Reasons
providing a basis for the Commisions decision in these matters will also be "rvided to you.

If you have my qusinplease contact me at (202) 694-1650.

Sincerely,

Attorney

) Enclosure
Geomral Comel's Repict



FEDERAL ELECTION COMMISSION
WASHOWCTON. D C 20ft]

March 19, 1998

Lewis K- Loss, Esq.
R0&s% Dixon & Masbaick, L.L.P.
601 Pennsylvania Avenue, N.W.
North Building
Washington, D.C. 20004-2688

Dear M. Low:RE: MURs 445laid 4473

Enclosed please find a copy of the General Counsel's Repout in the abowcited matters.
As stated to YOU In a letwe from this Office dated March 12, 1998, a S -u -of Resons
providing a basis for the Comissons decision in these matters will also be provided to you.

If you have ay qusinpleae contact me at (202) 694-1650.

Sincerely,

Attorney

Dimes pu

p ~ ~t Z~



FEDERAL ELECTION COMMISSION
WASNINCION, DC 2043

March 19, 1998

1. Michael Poss
Perot'96, Inc.
7616 LBJ Freeway, Suite 727
Dallas, Texas 75251

RE: MUR 4473
Dear Mr. Poss:

Enclosed plese find a copy of the General Counsel's Report in the abovcig d e.
As stated to you in a letter from this Office dated March 12, 1998, a Statem-ent of Reamsn
providing a basis for the Cmiio's decision in this matter will also be pwovidd io you.

If you have any qetons please contact me at (202) 694-1650.

Sincerely,

J. Duane Pugh kr.
Attorney

Encksure
GeneP.ral Coumals Rapuwt

at: Somm W. Lbef k. Eq



FEDERAL ELECTION COMMISSION
A~ FY)WASHINGTON. DC 06

March 19, 1998

Lyn Utrecht, Esq.
Oldaker, Ryan. Phillips & Utrecht
818 Connecticut Avenue, N.W.
Suite 1100
Washington, D.C. 20036

Eric Kicinfeld, Esq.
Clinton/Gore '96 Geneaul Comiittew Imc
P.O. Box 19100
Washington, D.C. 20036

RE: MURs 445 I md 4473

Dear Ms. Utrecht and Mr. Kicnfel

Enclosed pleas find a copy of the Geara Cowuel's aport in the sbowlcl e ntaer
As stated toyou in a lettw frm tds Office doed Muwch 12, 1996,0 a Sto(Rmom
providing a basis for the Commukus decisimu thes =&*am will do be urowisd io you

If you hav any qustc ms coW me (202) 694-1650.

Enclomue
Genersi Comsei's Rqmt
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FEDERAL ELECTION
WASHINGTON, DC 20463

COMMI SSION

Marich 19, 1998

Lyn Utrecht, Esq.
Oldaker, Ryan, Phillips & Utrecht
818 Connecticut Avenue, N.W.
Suite 1100
Washington, D.C. 20036

Eric Kiceinfeld, Esq.
Clinton/Gore'96 General Committee, Inc.
P.O. Box 19100
Washington, D.C. 20036

RE: MURs 4451 and 4473

Dear Ms. Utrecht and Mr. Klcinfeld:

Enclosed please find a copy of the General Counse's Repor in t abo vciW numate
As stated to you in a lette from this Office dated Mardi 12, 1998, a Mte of Riamam
providing a basis for the om ius's decision in thememr will ala. be vl s o you.

If you have any qusimp c cst =e at (202) 694-1650.

Siueely

Enclosure
General Counsel's, Repot

41,



FEDERAL ELECTION
WASHINGTON. D C 20*63

COMMISSION

March 19, 1998

Thomas J. Josefiak, Esq.
Republican National Committee
3 10 First Street, S.E.
Waigon D.C. 20003

RE: MUR 4473

Dear Mr. Joseflak:

Enclosed please find a copy of the General Counsel's Report in the above-chWe matter.
As stated to you in a leter or this Office dated March I12,1993, a Sommof Ramus
providing a basis for the Co rnuos decison in this matter will also be iwided to you.

If you have any questiouis. please contact me at (202) 694-1650.

Sincerely,

01wa Conms n3pt

aw, -
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FEDERAL ELECTION
WASHINGTON, DC Z0461

COMMISSION

March 19, 1998

Joseph E. Sandier, General Counsel
Democratic Party Headquarters
430 South Capitol Street, S.E.
Washington, D.C. 20003

RE: MUR 4473

Dear Mr. Sandler

Enclosed please find a copy of the Geneal Counsel's Report in the above-ciM wa.As stated to you in a Ictwrfrog this Office dated March 12, 1998, a, Statemetoweaproviding a basis for the Commission's decision in this matter will also be prvddto you.
If you have any questions, please contact me at (202) 694-1650.

Sincerely,

J.Duane P
Attorney

G~w Caods Rpow
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Commission on Presidential Debates

Clinton/Gore '% General Committee,

Inc., and Joan C. Pollitt, as Treasurer

Dole/Kemp '96, Inc., and
Robert E. Lighthizerl, as Treasurer

DNC Services Corporation/Democratic
National Committee and Carol Peusky,
as Treasurer

Republican National Committee and
Alec Poitevint, as Treasurer

MURs 4451 and 4473

STATEMENT OF REASONS

Chairman Joan Aikens
Vice Chairman Scott E. Thomas
Commissioner Lme Ann fiEA
Commusaeme Dann Lu. MeNDeml
Cowamseew John Wvm M ner

I . INTRODUCTION

On February 24. 1998. the Commissmion found n r eman a fusat
Commission on Presidential Debates (-CPD") viawd the law by 4010t 9
presidential debates or by failing to register and Vmpw aapltc m lI
Commission also found no reason to believ dug aiw~'Uaft9 .%

Inc., Dole/Kemp '96, and their treaswe (oliwy tie
law by accepting and failing to report any coI rm Cm



closed the file with respect to all of the respondents. The reasons for the Commissions
findings are set forth in this statement-

II. SELECTION OF PARTICIPA"NTS FOR CANDIDATE DEBATES

A. Legal Framework

Under the Federal Election Campaign Act of 197 1. as amended i rFECA-J.
corporations are prohibited from making conthbutions' or expenditures- in connection
with federal elections. 2 U.S.C. § 44lb~a). see also I1I C F-R § 114 2tbi.- The
Commission has promulgated a regulation that defines the term -conmhbutjon' to include:
-A gift. subscription, loan.. advance or deposit of nmnei or anything of v-alue ma...
for the purpose of influencing an,. election for Federal office. I I C.F.R. § 100.7(&X]).
See also I I C.F.R. § 114. 1(a). "Anything of %-alue- is defined to include all in-kind
contributions. I I C.F.R. § 100. 71aX )4 Hill H A) The regulatory definition of conizibution
also prov-ides: "[ulnless specifically exempted under I11 C.F.R. S 100.7(b). the provision

)of an% goods or services without charge is a contribution.- Id

Section 100.7(b) of the Commission's regulations specifically exempts
expenditures made for the purpose of staging debates from the definition of connibtic
I1I C. F. R § 100. 7(bX 2 1 This exemption requires that such debates mneet the
requirements oflIl C.F.R 1 10.l13_.4 %hich establishes parameters within which msu~
org.anizations must conduct such debates The parameters address: (1) the tye of
organizations that may stage such debates. (21 the stuure of debaes, and (3) th craia
that debate staging organizations may use to select debate participwts. With resp 10
participant selection criteria. I I C.-F. R. § 110. 131cprovides. inrevmtrwt

FECA define couibut a n to iniclude "may gift sbcm a. vw bo w deei stmnyo
anything of vallue made by ay person for te rP wPose of inmcio avy cwim. fo Fda e.'*
2 U.S.C §431(SXAX) sealso 2 U S C 4 4 1bbK2!
: FECA defines expend*tur o include -an% purchase. p1aym. d*.ma. 108L Cd~ 0 a"ok

g ift of money or anything of value, made b% an % person for dhe purpoe of mnfhamag my ekcin for
Federal office * 2 U.S.C. 4 31(9 9A)(ij. se~e aks 2L S C 144 b(bX2,.

IThe presidential cadidmes of the major parties * ho ~cp plac fitios Com
from an% source. except in limited curcumstance tha arm nol rase hen 26 U.S.C.
§ 9003(bX2). see also I I C.F.R. § 9012.2 a)

4The exemption also raqire dwat such debmes meet the ofuu I11I CFR. 1114.4. "
permits, certain nonprofit crparwot to suag cadubw Man md ader --- p-u~ ndId
organiations to rim me fuinds to organaiaons th m staging inch d~m I I CF.Rff I 14AMlI)in
(3). This section also requires the debates to be stalged in rac1cd- r e wibk the sun .d I CYFR.
§ 110.3 Id



Criteria for candidate selection. For all debates. staging
organization~s) must use pre-established objective criteria to
determine which candidates may participate in a debate. For
general election debates, staging organization(s) shall not use
nomination by a particular political party as the sole objective
criterion to determine whether to include a candidate in a debate.

1I C.F.R. § 110. 13. When promulgating this regulation, the Commission explained its
purpose and operation as follows:

Given that the rules permit corporate funding of candidate debates,
it is appropriate that staging organizations use pre-established
objective criteria to avoid the real or apparent potential for a quid
pro quo. and to ensure the integrity and fairness of the process.
The choice of which objective criteria to use is largely left to the
discretion of the staging organization....

.. Staging organizations must be able to show that their objective
-%criteria were used to pick the participants. and that the criteria were

not designed to result in the selection of certain pre-chosen
participants. The objective cnteria may be set to control the
number of candidates participating in a debate if the staging
organilzation bel iev es there are too many candidates to conduct a
meaningful debate.

Under the nevb rules, nomination by a particular political party,
such as a major party. may not be the sole criteirion used to be a
candidate from participating in a general election debate. &a, in
situations where, for example. candidates must satisfy tluce of five
objective criteria. nomination b% a major party may be ow~ of d

'2) ~criteria. This is a change from the Explanation and Jutia
for the previous rules, which had expressly allowed stagt
organizations to restrict general election debates to mopq
candidates. See Explanation and Justification, 44 FR 7673
(December 27. 1979). In contrast, the new rules do not allowa
staging organization to bar minor party candidates or indepeuidat
candidates from participating simply because they hawe wt bar
nominated by a major part),.

60Fed Reg. 64 .260,64 .262 (Dec. 14, 1995).



Thus. if an appiopriate corporation staged a debate among candidates for federal
office anid that debate w-as staged in accordance %Ith all of the requirements of I1I C.F.R.
§ 110. 13. then the costs incurred by the sponsoring corporation would be exempt from
the definition of contribution pursuant to the operation of I I C.F.R. § 100.7(bX21). See
also I I C.F.R. §§ 1 14.l1(&X20() and 1 14.40)(1). Similarly, other corporations Iega11v
could provide funds to the sponsoring corporation to defray expenises incurred in staging
thecdebate pursuanto the operaton oflIl C.F.R. § § 114. 1(a)(Xx)and 11I4.4(f)(3). On
the other hand- if a corporation staged a debate that %%as Mt in accordance with I1I C.F.R.

~ 10. 13. then staging the debate w~ould not be an activity% "specifically peritted" by
I1I C F R 100 -7(b i. but instead w~ould constitute a contribution to any participating
candidate under the Comrmssion's regulations. See I11 C.F.R. § l00.7(a)( I XiiiX(A)
i noting -unless specifically exempted- anything of value provided to the candidate
constitutes a contribution). The participating candidates would be required to report
receipt of the in-kind contribution as both a contribution and an expenditure pursuant to
I I C F-R S. 104. l3(aX I)and(2). See 2U.S.C. § 434(b)(2)XC) and (4).

B Commission on Presidential Debates Selection Criteria

CPD was incorporated in the District of Columbia on February 19. 1987, as a
pni ate. not-for-profit corporation designed to organize. manage. produce, publicize and
suppor. debates for the candidates for President of the United States. Prior to the 1992
campaign. CPD sponsored six debates. five between candidates for President, and one
beiween candidates for Vice President. In the 1996 campaign. CPD sponsored two
Presidential debates and one Vice Presidential debate. Only the candidates of the
Democratic and Republican parties were invited to participate in the 1996 debates. CPD
produced writteni candidate selection criteria for the 1996 general election debat
participation. Relying on these criteria and the recommrendation, of an advisory
committee consisting of a broad arra\ of independent professionals and expeMs the CPD
determined that only the Democratic and Republican candidate had a "realistic cm of
winning-the 1996 election.

The iohEonto the candidate selection criteria expWans in a!t put

In light of the large number of declared candidates in any given
presidential election. [C PD] has determined that its voter education
goal is best achieved by limiting debate participation to the next
Presidient and tus or hier principal rival(s).

A Democratic or Republican nominee has been elected to the
Prslec for more than a century. Such historical poiee
and sustained voter interest warrants the extension of an invitation



to the respective nominees of the two major parties to participate in
[CPD'sJ 1996 debates.

In order to further the educational purposes of its debates, ICPDJ
has developed nonpartisan cr iteria upon which it will base its
decisions regarding selection of nonimajor party, candidates to
participate in its 1996 debates. The purpose of the criteria is to
identify nonimajor party candidates, if any. who have a realistic
(i.e.. more than theoretical) chance of being elected the next
President of the United States and who properly are considered to
be among the principal rivals for the PresidencV.

The criteria contemplate no quantitative threshold that triggers
automatic Inclusion in a [CPDJ-sponsored debate. Rather, [CPDJ
will employ a multifaceted analysis of potential electoral succss,
including a review of (1) evidence of national organization., (2)
signs of national newsworthiness and competitiveness. and (3)
indicators of national enthusiasm or concern. to determine whether
a candidate has a sufficient chance of election to warrant inchisioc
in one or more of its debates.

Februarn 6. 1998 General Counsel's Report (-G.C. Report- i at Attachment 4,5at57.

Thus. CPD identified its ob * ective of determining which candidates have a
realistic chance of being elected the next President. and it specified three primary criteria
for determining which -nonmajor- party candidates to invite to participate in its debats
CPD further enumerated specific factors under each of the three primary crimmria tha it
would consider in reaching its conclusion.

For its first critenon. -evidence of national organization, CPD expis.ed doths
criterion -encompasses objective considerations pertaining to [Cosii d M aitW
requirements ... [and]I also encompasses more subjective indicators of a sW
campaign with a more than theoretical prospect of electoral succem" MA 'Ibm0
be considered include:

a. Satisfaction of the eligibility requirements for Article Il.
Section I of the Constitution of the United States.

b. Placement on the ballot in enough states to hmaa d
chance of obtaining an electoral college majority.
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c. Organization in a majority of congressional districts in those
states.

d. Eligibility for matching funds from the Federal Election
Commission or other demonstration of the ability to fund a
national campaign, and endorsement by federal and state
officeholders.

Id

CPD's second criterion, "signs of national newsworthiness and competitiveness,"
focuses "both on the news coverage afforded the candidacy over time and the opinions of
electoral experts. media and non-media, regarding the newsworthiness and
competitiveness of the candidacy at the time [C PD] makes its invitation decisions." Id
Five factors are listed as examples of "signs of national newsworthiness and
competitiveness":

a. The professional opinions of the Washington bureau chiefs of
major newspapers. news magazines, and broadcast networks.

b. The opinions of a comparable group of professional campaign
managers and pollsters not then employed by the candidates under
consideration.

c. The opinions of representative political scientists specializing in
electoral politics at major universities and research center.

d. Column inches on newspaper front pages and exposure on
network telecasts in comparison with the major party candi dates

e. Published views of prominent political WcomentaorS.

Id at 58.

Finally, CPD's third selection criterion states that the factors to be consdered as
"'indicators of national public enthusiasm" are intended to assess public support for a
candidate, which bears directly on the candidate's prospects for electoral success. lMW
listed factors include:

a. The findings of significant public opinion polls conduct ed by
national polling and news organztos



b. Reported attendance at meetings and rallies across the country
(locations as well as numbers) in comparison with the two major
party candidates.

id

C Discussion

After a thorough and careful examination of the factual record, the undersigned
commissioners unanimouslN- concluded the Commission on Presidential Debates used
".pre-established objective cnteria" to determine who may participate in the 1996
Presidential and V ice- Presidential debates. I I C.F.R. § 110. 13:- As a result. CPD did not
mak-e. and the candidate committees did not receive, a corporate contribution.

The CPD was set up and structured so that the individuals who made the ultimate
decision on eligibility for the 1996 debates relied upon the independent, professional
)udgment of a broad array of experts. The CPD used multifaceted selection criteria that
included: H ) evidence of a national organization. (2) signs of national newsworthiness
and competitiveness.- and (3 indicators of national enthusiasm or concern. We studied
these criteria carefull%- and concluded that they are objective. Moreover, we could find no
indication or evidence in the factual record to conclude that the criteria 'were designed to
result in the selection of certain pre-chosen participants." Explanation and Justification
of I11 C. F. R. § 110. 13(c). 60Fed Reg. at 64262.

The CPD debate criteria contain exactly the sort of structure and objectivity the
Commission had in mind when it approved the debate regulations in 1995. Through
those reaulations. the Commnission sought to reduce a debate sponsor's use of its Own
personal opinions in selecting candidates. It was essential. in the Commission's vimw
that this selection process be neutral. It Is consistent with the 1995 reuaiu a
debate sponsor to consider whether a candidate might have a resonam blel cso at
winning through the use of outside professional judgment. Indeed if anythiu, the m of
a broad array of independent professionals and experts is a way of ensuring the &civion
makers are objective in assessing the "*realistic chances" of a candidate.

Although not required to do so under the Conmission's regulation. CPD reduced its cunatdido shii
criteria to writing. See Explanation and Justification of ItI C.F.R. § 110. 13, 60 Fed Reg. at 64262.
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The pool of experts used by CPD consisted of top level academics and other
professionals experienced in evaluating and assessing political candidates. By basing its
evaluation of candidates upon the judgment of these experts, CPD took an objective
approach in determining candidate viability."6

Significantly, the debate regulations sought to give debate sponsors wide leeway
in deciding what specific criteria to use. During the Commission's promulgation of
§ 110. 13. the Commission considered the staffs recommendation to specify certain
ostensibly objective selection criteria in the regulations and to expressly preclude the use
of'[plolls or other assessments of a candidate's chances of winning the nomination or
election."' See Agenda Document #94-11 at 74 (February 8. 1994) and Explanation and
Justification of!I! C.F.R. § 110. 13. 60 Fed Reg. at 64262. The Commission unanimously
rejected this approach.' Id. Instead. the Commission decided the selection criteria choice
is at the discretion of the staging organization and indicated that the use of outside
professional judgment in considering candidate potential is permissible. Accordingly. the
Commission cannot now tell the CPD that its employment of such an approach is
unacceptable and a violation of law.

The Office of General Counsel. in effect, seemed to want to apply its own debate
regulation proposal from several years ago in the instant matters. It argued the use of
candidate assessments, such as CPDs -signs of newsworthiness and competitiveness,"
are "problematic" for many of the same reasons it argued in 1994. G.C. Report at 17.

C, Specifically. the Office of General Counsel contended the CPD criteria contain "two
levels of subjectivity: first. identifying the pool of sources involves numerous subjective
judgments. and second. once the pool is identified, the subjective Judgments of its

T members is considered." Id. at 18B. The staff further insisted that theme also is "reason to
believe that the other selection criteria appear to be similarly insufficiently defined to
comply with § 110. 13(c)'s objectivity requirement."' Id.

'That one reference in CPDs materials states that the criterion for evidence of mattmow m
encompasses more nibjmcw indicaors of a nationl cmunpawith a more' tihoaided I wer

electorl success". iw G.C. Repor at I I (emphasss added), is not dispoitive. Indand, the Iae ngmi
to appea to be ob)Ecuw on their face and not subjecive

a. Satisfaction of the eligibilit) requirements of Article 11, Section 1 of the constitution of the
United States.

b. Placement on the ballot in enough states to have a mathematical chance of obuaiing - odsaud
college majority.

c. Organizaion in a majomvt of congressional districts in those states.
d. Eligibility for matching funds from the Federal Election Commission or other d e tin of

the ability to fund a national campaign. and enosementsby federal andst ftfiahi a
Id. at Attadhent 4,at 57.

Under the staffns proposed regulation. a debate sponsor could not look at the lowea poll rumb 6Vi
though the rest of the nation could look at this as an indicator of a candidate's popularity. This made Mob.
sense to us.
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The questions raised in the General Counsel's Report are questions which can be
raised regarding any candidate assessment criterion. To ask these questions each and
every time a candidate assessment criterion is used. however. would render the use of that
criterion unworkable, contrary to the direction given by the Commission at the regulatory
stage. Absent specific evidence that a candidate assessment criterion was "'fixed" or
arranged in some manner so as to guarantee a preordained result, we are not prepared to
look behind and investigate every application of a candidate assessment criterion. This
approach is consistent with the Commission's Explanation and Justification which states
..reasonableness is implied" when using objective criteria. Explanation and Justification
of I I C. FR. § 110. 13(c), 60 Fed Reg. at 64262. We are satisfied with the affidavits
presented by the CPD that its **cntena were not designed to result in the selection of
certain pre-chosen participants.- Id. See G.C. Report at Attachment 4. at 12 1-126
(affidavit of professor Richard E. Neustadt). Attachment 4 at 43-56 (affidavit of Janet H.
Browni. Significantly. we have been presented with no evidence in the factual record
which threatens the veracity of these sworn affidavits.

The General Counsels Report contains several other points which must be
addressed. First, the Report's suggestion that CPD misapplied Mr. Perot's qualification
for public funding reflects a misunderstanding of CPD's reasoning. See G.C. Report at
] q-20 While qualification for public funding is significant, the CPB observed that as a
practical matter Mr. Perot's hands %ould be tied since he could not contribute his own
moneN Thus. compared to 1992. his **realistic- chances of winning in 1996 wre greatly

O reduced

[In 1992). we concluded that his prospect of election was unlikely
but not unrealistic. With the 1992 results and the circumstances of
the current campaign before us. including Mr. Perot's funding
limited by his acceptance of a federal subsidy,, we see no simila
circumstances at the present time. Nor do any of the academic or
journalistic individuals we have consulted.

G.C. Report at Attachment 4. at 128 (Letter of Professor Richard E. Neustakt) (1 _b1IIS
added). A limit on the amount of funds which can be spent by a candidate is certainly -n
obJective factor which can be legitimately used by a sponsoring organization.

The General Counsel's Report also asserts the Democratic and Republica puty
nominees were issued "4automnatic" invitations to the debates as a result of ther ut
nominations in violation of § 110. 13. See February 6, 1998 G.C. Repotat 21-22. We
find persuasive the specific denials by the CPD on this point. The CPD flatly dai it
based its decision on this factor alone:
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[I~n 1996, the CPD Board asked me to act as chairman of the
advisory committee that applied the 1996 candidate selection
criteria. The advisory committee convened on September 16, 1996
for the purpose of applying CPD's nonpartisan candidate selection
criteria to more than 130 candidates running for the Presidency and
Vice-Presidency in the 1996 general election campaign. Although
the candidate selection criteria do not require it to do so, the
advisory committee independently applied the criteria to the
Democratic and Republican party candidates. After reviewing and
discussing the facts and circumstances of the 1996 general election
campaign, it was the unanimous conclusion of the advisory
committee that. as of September 16, 1996. only President Clinton
and Senator Dole have a realistic chance in 1996 of being elected
President. and only Vice President Gore and Congressman Kemp
have a realistic chance of being elected Vice President.

G.C. Report at Attachment 4. at 124-125 (Affidavit of Professor Richard E.
Neustadt)X(emphasis added). See also id at 53-54 (Affidavit of Janet H. BrownX"-After
receipt of the data provided to the 1996 Advisory Committee and its own deliberation anid
discussion. the CPU Board unanimousli accepted the 1996 Advisory Committee's
recommendation that only President Clinton and Senator Dole be invited to participate in
CPDs 1996 Presidential debate and only Vice President Gore and Congressim Kemp
be invited to participate in CPDs 1996 vice presidential debate. "X emphasis ~)

Additionally, we do not fully agree with the staff's conclusion that "'automatic'
invitations are in direct violation of I11 C.F.R. §110. 13(c)." G.C. Report at 21. Section
110. 13(c) provides, in pertinent part. that "'[flor general election debates, staging
organization(s) shall not use nomination by a particular political party as the sole
objective criterion to determnine whether to include a candidate in a debate." Mwe phase
-whether to include"' was intended to prevent a debate sponsor from excludirtga
candidate from a debate solely because the candidate was not a major Party noW= Sm
example. a debate sponsor could not use the following as its "objective" criaism
up* party candidate arc eligible to participate in the debate." T11M g I~~

vmnot to pre-vent a debate sponsor from issuing debate invitations to majo*t
noinees.

The Explanation and Justification of §1 110.1 3(c) confirmns this unM-g-qOf
the regulation: "Under the new rules. nomination by a particular party, such a ajo
pwry. may not be the sole criterion used to bar a candidate from parcticft in a
genera election debate."" Explanation and Justification of I11 C.F.R. § 10. 13(c), 60 Fed
Reg. at 64262 (emphasis added). Indeed, the entire paragraph epaining dds am

iqultorylanguage focuses on the fact that "the new rules do not allow a WSWShi
orgaization to bar minor party candidates or independent candidates from; pocp ia



simply because they have not been nominated by a major party." Id. Conversely, no
mention is made in the Explanation and Justification that the new rules were somehow
intended to prevent the issuance of invitations to major party nominees. We believe it is
consistent with the purpose of the regulation for the CPD to issue an invitation to the
major party candidates in view of the "historical prominence"' of, and "sustained voter
interest" in. the Republican and Democratic parties. G.C. Report at Attachment 4. at 57.

Finally, the General Counsel's Report suggests the Clinton/Gore Committee and
the Dole/Kemp Committee expressed an interest to either include or exclude Mr. Perot
and that, as a result. the two candidate committees somehow tainted the debate selection
process. G.C. Report at 20-2 1. Absent specific evidence of a controlling role in
excluding Mr. Perot. the fact the Committees may have discussed the effect of Mr.
Perot's participation on their campaigns is without legal consequence. There certainly is
no credible evidence to suggest the CPD acted upon the instructions of the two
campaigns to exclude Mr. Perot. To the contrary. it appears one of the campaigns wanted
to include Mr. Perot in the debate. See G.C. Report at Attachment 6. at 7 ("since the start
of the general election, the [Clinton.'Gorej Committee fully supported the wishes of Ross
Perot to be included in the CPD-sponsored presidential debates and had hoped that the
CPD would make a determination to include him.") (response of Clinton/Gore'96). In
fact. CPD's ultimate decision to exclude Mr. Perot (and others) only corroborates the
absence of any plot to equall benefit the Republican and Democratic nominees to the
exclusion of all others.

111. STATUS AS A POLITICAL COMMIT-TEE

The FECA defines -political committee- as. in part: "any committee chl,
association. or other group of persons which receives contributions aggregating in exm
of S 1.000 during a calendar year or which makes expenditures agrgtn Cum ofensa
$1 .000 during a calendar year." 2 U.S.C. § 431 (4), see also I1I C.F.R. 100. u
committees are required to register W'Ith the Commission. and to rep o arb
received and expenditures made in accordance with the FECA and theCm '
regulations. See 2 U.S.C. § 433 and 11I C.F.R. § 102.1l(d) (requiring politica -
to register with the Commission).- see also 2 U.S.C. § 434 and I1I C.F.R. § 104.1(a)
(requiring political committees to file specified reports with the Commission). Since CPD
did not make a contribution to or an expenditure on behalf of the Committeesvaiswe
a political committee within the meaning of 2 U.S.C. § 431(4). Accordingy, CD 
not required to register and report with the Commission.



IV. CONCLUSION

For all the reasons set forth above, the Commission did not approve the General
Counsel's recommendations with regard to alleged violations of the FECA by the
Commission on Presidential Debates, Clinton'Gorc '96 General Committee and the
Dole/Kemp '96 Committee and their treasurers.
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