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September 18, 1996

Honorable Lee Ann Elliott
Chairman ~,~
Federal Election Commission 1'7/
999 E Street, N.W.
Washington, D.C. 20463

Re: Complaint Against the Montana State Democratic Central Committee
and the "Friends of Max Baucus" Committee

Dear Madam Chairman:

Pursuant to the authority found at 2 U.S.C. 437g(a)(4)(A), I file this formal complaint with the
Federal Election Commission (the "Commission"). This complaint alleges a series of violations of the
Federal Election Campaign Act of 1971, as amended (the "Act") by the Montana State Democratic
Central Committee (the "Respondent State Central Committee") and the "Friends of Max Baucus"
Committee with respect to the June 4, 1996 primary election for nomination of a candidate for the
November, 1996 general election for United States Senator from Montana. I respectfully request that
the Commission move forward to investigate this complaint, as is provided for at 2 U.S.C. 1437g(a)(2).

This complaint, on information and belief, alleges violations of, among other sections of the Act,
2 U.S.C. 144la(a)(2) and 2 U.S.C. 1434b and involves the unlawful financing of a direct-mail advertising
piece, entitled "We Agree", by the Respondent State Central Committee in connection with the reelection
effort of United States Senator Max Baucus.

FACTS: On or about May 29, 1996, Respondent State Central Committee caused a direct-mail
advertising pamphlet, entitled "We Agree", to be mailed to some 75,000 Montana addresses (see Exhibit
1). The existence of this mailing was first reported by the Great Falls (Montana) Tribune on May 30,
1996 (see Exhibit 2).

The Democrat primary to select a nominee for the November, 1996 general election for the office
of United States Senator was held on June 4, 1994. As a result, the mailing of the pamphlet at issue in
this complaint was undertaken by Respondent State Central Committee at least one full week bfor the
primary election which resulted in the nomination of Senator Max Baucus to be his party's candidate in
the November, 1996 general election.

Under operation of state law, Montana Democrats voting in the June 4, 1996 primary election
were allowed to "write-in" the names of and vote for individuals other than candidate Max Baucus. Upon
information and belief, several other individuals received votes from Montana Democrats at the June 4,
1996 primary election. In fact, on June 4, 1996 candidate Max Baucus received valid write-in votw ia
other party primaries, including that of the Montana Reform Party.

Candidate Max Baucus, the winner of the June 4, 1996 Democrat primary, was not officially
certified by the Montana Secretary of State as the Democrat nominee until August 22, 1996 (see Exhh
3).

The direct-mail pamphlet at issue in this complaint contained a disclaimer identifying the
"Montana Democratic Party" as the sole sponsor of the mailing, without identifying the Respondent
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"Friends of Max Baucus" Committee as either the benefiting political committee or as having authorizing
the pamphlet. The U.S.P.S. "bulk mail permit" of the Montana Democratic Party was used to mail this
pamphlet. The return address listed on the pamphlet is that of the Respondent State Central Committee
(see Exhibit 1).

This direct-mail pamphlet utilized pre-printed mailing labels that unquestionably were produced
by a high-speed commercial printer and were not hand addressed by volunteers (see Exhibit 1). Upon
information and belief, these pamphlets were pre-sorted, using a nine digit zip code, by the mail house
under contract with the Respondent to produce this pamphlet and thus no volunteer effort was used by
Respondent State Central Committee to produce this mailing.

On its June 30, 1996 Report of Receipts and Disbursements, Respondent State Central
Committee disclosed, as an "operating expenditure" that it paid the "November Group" the sum of
$10,000.00 on May 29, 1996 to produce this mail project (see Exhibit 4). On the same report, the
Committee reported, as an "operating expenditure" total payments of $6016.83, on May 24, 1996. to the
United States Postal Service for mail postage (see Exhibit 5). On the same report, the Committee
disclosed that it paid the "November Group", as an "operating expenditure", an additional $10,584, on
June 12, 1996, for what appears to be the second payment for this mail project.

During the time period at issue in this complaint, the "November Group" was a vendor to both
Respondent committees. The April 30, 1996 Report of Receipts and Disbursements and the "Pre-
Primary" Report of Respondent "Friends of Max Baucus" Committee disclose that Respondent "Friends
of Max Baucus" Committee has employed the services of the "November Group" to produce its direct
mail effort. On the April 30, 1996 Report, the "November Group" is shown as the recipient of $18,000
disbursement from Respondent "Friends of Max Baucus" Committee for direct-mail fundraising. On the
Pre-Primary Report, Respondent "Friends of Max Baucus" Committee discloses disbursements to the
"November Group" of $425.00 for "printing" and $5000.00 for "professional services."

The pre-primary Report of Receipts and Disbursements filed by the "Friends of Max Baucus"
Committee fails to either disclose the receipt of an "in-kind contribution" from the Respondent State
Central Committee with respect to the cost of this mailing or a "coordinated expenditure" with the
Respondent State Central Committee with respect to the cost of this mailing.

f l.ILAW: The law with respect to the use of and payment for direct-mail political advetii
of this type is well settled. Expenditures or disbursements made by the Respondent State Cetil
Committee in connection with a federal election, such as the June 4, 1996 Senate primasy in Mbaitai
are regulated and limited by the AcL The law requires that the Respondent State Central Q ksuitta
treat pre-primary expenditures made on behalf of the "Friends of Max Baucus" Committee as an in-kind"
contribution or a coordinated party expenditure, and properly disclose such expenditures to the
Commission.

While the Act exempts certain expenditures (such as "volunteer component" direct mail
advertising), made by a state party committee on behalf of its nominee in the general el , from the
definition of a "contribution" (see 2 U.S.C. 431(8)(b)(x)), this exemption is not applicable sin the
direct-mail pamphlet at issue was mailed by Respondent State Central Committee at least one full wek
grior to the June 4, 1996 Democrat Senate primary in Montana.
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The Act's limitation on cash and "in-kind" contributions made by the Respondent State Central
Committee to the Respondent "Friends of Max Baucus" Committee, prior to the primary election on
June 4, 1996 is $5000.00 (see 2 U.S.C. 441a(a)(2)(A)). Any contribution in excess of this limit made
prior to June 4, 1996 by Respondent State Central Committee to Respondent "Friends of Max Baucus"
Committee is an "excessive contribution" prohibited by the Act. The Act's limitation on "coordinated*
contributions made pursuant to 2 U.S.C. 441a(d) by Respondent State Central Committee is $61,820.00
and any coordinated expenditure made by Respondent State Central Committee must be deducted from
and reported to that limit.

LEGAL ANALYSIS: Expenditures to finance the cost of direct-mail advertising made by
Respondent State Central Committee in connection with or on behalf of Respondent "Friends of Max
Baucus" Committee, prior to the June 4. 1996 primary election in Montana must, by operation of law,
be considered primary expenditures (see 11 C.F.R. 100.7(b)(15)). An expenditure, such as the one at
issue here, made before the date of a nominating primary cannot have been made "on behalf of any
nominee" (since no Democrat "nominee" for election to the U.S. Senate existed on or before June 4,
1996 in Montana). Therefore such an expenditure did not qualify for the so-called "volunteer component
exception" referenced above.

By operation of Montana statute, Democrat candidate Max Baucus was not considered, at any
time prior to June 4, 1996, the "nominee" of the Respondent State Central Committee. Senator Max
Baucus was merely a candidate for nomination on the June 4, 1996 primary ballot. He was not the
nominee of his party on or before that date. Under state law, Montana Democrats voting in the June
4, 1996 primary election had the ability, pursuant to section 13-12-208 of the Montana Code Annotated
to write-in the names of candidates other than Senator Baucus for nomination for election as United
States Senator from Montana in the November, 1996 general election. Upon information and belief,
write-in votes were cast for candidates other than Senator Baucus at the June 4, 1996 primary election
and the Montana Secretary of State did not officially certify that Senator Baucus had received his party's
nomination until August 22, 1996.

Since candidate Max Baucus was not the "nominee" of his party prior to June 4, 1996,
expenditures made by Respondent State Central Committee to develop, produce and mail the pamphlet
at issue in this complaint cannot be deemed by Respondents as an "exempt administrative expense' made
in connection with the general election. Even if, arguendo, candidate Max Baucus was considered, by
Respondent State Central Committee, to be its "unofficial" U.S. Senate nominee prior to the June 4,1996
primary election (a legal impossibility), preparation and mailing of the direct-mail pamphlet at me ia
this matter did not meet the tests for the so-called "volunteer component" exemption from the deladttm
of an "expenditure" for two reasons: (a) the pamphlet was obviously prepared and mailed by a
professional mail house and no "volunteer" activity was employed to prepare or mail the pamphlet, a
requirement set forth at 11 C.F.R. 100.8(b)(16)(i) through (iv) and (b) this pamphlet does not meet the
second fundamental criterion for an exempt "volunteer component" mailing since it was prepared and
mailed prior to the June 4, 1996 Montana Democrat primary election.

Neither did this direct-mail pamphlet meet the specific tests for exempt "issue advertisdi
material as outlined by the Commission in Advisory Opinion 1995-25. This pamphlet fails the standar&
set forth in AO 1995-25 because (a) the text of the pamphlet cites a series of positions on policy
held by Respondent Baucus and Dennis Rehberg and clearly identifies Respondent Bamum m a
"Democratic Candidate for the U.S. Senate" and Dennis Rehberg as a "Republican Candidate fix US.
Senate", references which clearly constitute a prohibited reference to a federal election and a prohibited
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"electioneering message" (i.e., a reference which left the reader with the irnprcsion that the Respondent
State Central Committee sought to compare the records of the two identified candidates for the purpose
of influencing the November, 1996 general election and (b) the text of the pamphlet does not include the
required "call to action" to the reader to contact a federal official with respect to the reader's position
on a specific legislative issue then pending before Congress.

Additionally, this direct-mail pamphlet does not fall within the exemption for "issue advertising"
since the text employed in the pamphlet is clearly and unambiguously a KU-m!pi.ris n between the public
record and pronouncements on policy issues of two candidates, Senator BauLus and Mr. Rehberg.

By any analysis, the expenditure of the Respondent State Central Committee to develop, prepare
and mail the direct-mail pamphlet at issue in this complaint constituted a primary election contribution
to Respondent "Friends of Max Baucus" Committee. As such, any expenditure by Respondent State
Central Committee in excess of the $5000.00 per election contribution limit imposed by 2 U.S.C.
441a(a)(2)(A) is a knowing and willful violation of the Act. As a result, it appears that Respondent

State Central Committee expended approximately $26,600.83 on the development, preparation and
mailing of this pamphlet, an excessive contribution in the approximate amount of $21,600.00.

As a primary election contribution from Respondent State Central Committee to Respondent
"Friends of Max Baucus" Committee, the contribution was improperly disclosed to the Commission by
the Respondent State Central Committee (see 2 U.S.C. 434(b)(4)(H) and was not disclosed at all by
the Respondent "Friends of Max Baucus" Committee (see 2 U.S.C. 434(a)(2)(A)(1)).

STATUTORY VIOLATIONS: The Respondent State Central Committee erroneously thought
and reported to the Commission that this commercially prepared and mailed pamphlet was an "exempt
administrative expenditure". Such a mischaracterization appears to have been premised on one of two
false assertions, either that the pamphlet was as a "volunteer component" mailing undertaken in
connection with the general election on behalf of its nominee for that election or that the pamphlet was
a "legislative issue" advertisement. Because the law does not allow the utilization of "volunteer
component" direct-mail advertising before a primary election and because this pamphlet did not meet the
Commission's factual tests established for either "volunteer component" or "legislative issue" direct-mail
advertising, Respondent State Central Committee's posting of the costs attributable to this pamphlet as
an exempt administrative operating expenditure was a violation of 2 U.S.C. 441a(d)(1).

Because the pamphlet did not meet such tests and thus cannot be considered an cwnqg
adminisrative operating expenture, any costs incurred by Respondent State Central Committm in
connection with this mailing must be considered a primary election contnibution to Respondent 7dcom&
of Max Baucus" Committee and, if in excess of 15000.00, such a primary election contribution is egessin
and is in violation of 2 U.S.C. 1441a(a)(2)(A).

Respondent State Central Committee, having used a primary election contribution to pay for the
costs associated with this pamphlet, misreported the expenditure to the Commission as an mmpt
operating expenditure. In fact, this expenditure should have been reported as a primary contribution to
Respondent "Friends of Max Baucus" Committee. That it was not so reported is a violation of 2 U..C
1434(b)(4)(H).

Respondent 'Friends of Max Baucus" Committee having authorized Respondent State Cmtrl
Committee to prepare and mail this pamphlet on its behalf and having received the benefit of the mailing



e e
-5"

of the pamphlet, failed to disclose to the Commission its receipt of a primary contribution from
Respondent State Central Committee, a violation of 2 U.S.C. 1434(a)(2)(A)(1).

Respondent "Friends of Max Baucus" Committee, having received a primary election contribution
in essw of $5000.00 from Respondent State Central Committee in connection with the preparation and
mailing of this pamphlet, violated 2 U.S.C 1441a(a)(2)(A).

CONSCLUSION: Given the violations of the Act described above, I urge the Commission to (1)
find that the Respondents and their Treasurers violated 2 U.S.C. 1441a(d)(l), 1441a(a)(2)(A),
1434(b)(4)(H), 1434(a)(2)(A)(1), and 1441a(a)(2)(A) regarding the financing and public disclosure of the
so-called "We Agree" direct-mail advertising pamphlet and (2) impose appropriate penalties for such
violations.

Respectfully,

Craig M. Engle
General Coun
National Republican Senatorial Committee
Ronald Reagan Republican Center
425 Second Street, N.E.
Washington, DC 20002

Exhiits Attached

Subscre and swrn to
before mnethis RIVT- day
Of Setme,196
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"Here's where we agree."
\Wc both stIpTrt I Illd IICd bIdgct

d )C1"Idncni to t C).he ( nstitution.

\Ve both "up ) t k)inI( 1n1s.i\'c \\llIIc reform.

Wc both think that mta n is a great place
to live, work, and raise a family.



Max Haucus believes:
/Baucus supports an increase in the minimum

Wage to help working families make ends
meet.

VBaucus supports expanding the earned
income tax credit to provide tax relief for
Montanans making less than $30,000.'

VBaucus wrote the 1990 CleanAir Act, a
measure that has led to cleaner air and has
created hundreds of new 'jobs in Montana:

IBaucus recently introduced legislation to
provide a $5,000 tax deduction to parents
putting thetr children through college or
vocational school.-

Dennis Rehberi believes:
Minimum

Wipe.
Sehberg oppom imcmr ng the minimum

t I

Middle-Class R d rw tans ore an
, .ucmmn

Clean Air L
I Water

Rehberg seeks to restrict a community's 'right
to know" about toxic pollutants in our own
neighborhoods."

schoolsad scale badk studen m n progrms
As a legislator, Rd&hbrg oppoed th reation
of a Gornoir's adolarship to eacoun-e
Montana s mot ilned ho oboo grdai
-W M mm Wu i,.m C mm.k

VBaucus successfully eliminated an estimated
$137 million in lavish overspending on
courthouse construction projects, and helped
blow the whistle on the intellience service's
$350 million "secret" office building in
Virginia, an act that led to a $40 million cut
in the agency's budget.'

Goverument
Waste

LI Rlhbfrg supports spending blnions of tax
dollars on development of the 'Star Wars"
strategic defens initiative0.

I~ b iWfWK 5 10M . UM 00b NMW 3 HR 2.m, -Thew OrnitJ' kud%" Rewmumnra at 1"' 4- - IP~~ W
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452.IMW5.dhouAM. 72I195 7.5. 1312, MFm*Iknug.Il'Z9' 84 DVAaL 71F95. P" waft s Mm SW I~sit am ILN
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Great Falls Tr.bune 3B

WRITE THE TRIBUNE
At PO Box 5468, Great Falls MT 59403
or e mail us at gftrtbune@mcn net

Baucus takes early shots at presumed opponent
3y Minr. uLNrd ImJN
rribune Capitol Bureau

HELENA - Mon!ana Rc-l-car'
liven 'e c e e".- - :e,"
ntn -,g,'nst U S Sen Max ,
!ut Raucus and his Democratic sup
porters already have begun cat
?aigr,:rg against who they believe :
will be LU Gov- Dennis Rehberg.

The Montana Democrauc Party
sent out 75,000 campaign fliers last
weekend, comparing the two candi-
dates on a half-dozen issues.

It carried side-by-side photos of
Baucus and Rehberg, referring to
each as "candidate for the U.S Sen-
ate."

Voters in next Tuesday's Republi-
can primary will choose the GOP
nominee to challenge Baucus a
three-term incumbent Recent polls
have shown Rehberg with a sut
stantial lead over the two olher can-
didates in the primary, Bozeman
businessman Ed Borcherdt and for-
mer state Sen Jack McIcnald (of. Helena Baucus is unopposed in the
Democratic primary

Baucus campaign manager Lave
Hunter said \ dnesday that it rnr
be a ittle unusual to campaign
against someone before they w,n
their party's nomination, but that
Republicans already are taking after
Baucus wilth TV and radio advertial
trents

"There s not much doubt who the
Republican nominee will be"
Hunter said, referring to Rehberg 'I
think what everyone tries to do is
define what the Issues are in the
race

The flier, prepared with the help
of the Baucus campaign, said Re-
hberg and Baucus each support

"comprehensive welfare reform"
and a constitutional amendment re
quiring a balanced federal budget

SIe- e's tshere we Igie..' I %.id.
• -.. g .i pr:.-e of each mrn anij
S,,'seu; . tw') hands clasped n ah , n dr hake

, s:de it said 'lere's lwhrrc
Ac dsagree 'and listed selected p ,
sitions on the minimum wage. fed
eral Taxes, environmental regula
tions. education and -governmen
waste.*

Steve McCarter. spokesman tot
the Rehberg campaign, said that
while the flier is generally accurate,
it's a clear attempt by Baucus to put
his own spin on issues of his choice
The descriptions of Rehberg's posi
lions don't explain and his reason
.ng and usually oversimplify the is-
sue, McCarter said

He also chuckled over the fact
that Baucus is campaigning against
Rehherg before Rehberg has offi
cially won the nominatcr, "%Vt.
thank MT BauCus for hi% e)idorsc
merit in ur prrnzir race "

Mc'arter aits(, fited thlv '.hI-
Bau'us is ,uing his 1I96 vnte t(.i
the balenced budget amerndmcni
h voted against .t many tine,, hf'fr:,rc'

Hunter said te .,ide b', Mdc i,,
sues comparisrin is in stark coniras
to the 'negative. mud slinging" R'V
spots that the National Republican
Senatorial Committee has pur-
chased to cnticize Baucus over is-
sues such as term limits, pay raises
and government spending

McCarter said the NRSC pre-
pared its ads independent of the Re-
hbert campaign. which has yet to
run any ads criticizing Baucus

Here is a summary of the issues comoarison in the Democratic Party
campaign flier

0 Minimum wage: Sen Max Baucus .-upports Increasing the mini-
inum wage, Lt Goy Dennis Rehberg opposes it Rehberg campaign
spokesman Steve McCarier said Rehberg would rather increase take-
home wages through lower taxes and reducing the cost of regulation
On busineSs

d Federal (axes: fBaucus supported expansion of the federal
'earned income tax credil" for Montana households earning less than
S30,000. Rehberg supported the congressional Republican's 1995 bud-
get plan, which would scale back a scheduled increase in the credit's
intome .elCing
• Environment: Baucus sponsored the 1990 Clean Air Act. which

he nays has led fo cleaner air and more jobs for Montanans. for in-
stance by creating markets for low-sulfur coal. Rehberg seeks to re-
strict a community's 'right to know' about toxic pollutants in our own
neighborhoods," the flier said, referring to a 1985 legisLative vote.

McCarler said it's debatable %hether the Clean Air Act has led to
clteaner air or additional jobs

lie also said Rehberg initially opposed a 1985 bill on registration of
hazardous materials, because its language was unworkable. Rehberg
was among 39 lawmakers who voted to kill the bill rather than bring it
to the House floor for a vote.

The bill was brought to the floor, and Rehberg voted for It once It
was ame-nded

0 Education: Baucus sponsored a bill providing a $5.000 tax deduc-
tion to parents putting their kids through college or %Lo-tech school,
Rehberg Aupports a congressional GOP proposal to cut student loans
and ferdetal aid to schools, and voted against creation of a special state
scholarship program in 199

.McC ali .-aid Rehberg ,varus to encourage more privale funding of
scholarhips, and supports some federal assistance for schools and
student Jrans McCarts- also questioned whether the Baucus proposal
vould help thai many toer.income people, because they might not
itemie deductions on their federal tax"s

* Budget-cutting: Baucus helped cut spending on federal court-
house Construction and a "secret" office building proposed by federal
ntelligence services. Rehber supports "spending billions of tax doi-
lars" On development of the Star Wars" strategic defense initiative

McCarter said Rehberg does support a missile-defense system to de-
fend against "nuclear attack by rogue nations." but hasn't endorsed
any specific plan, and would scrutinize any proposal for possible
waste

Gruat Fails Tr.bune 3B
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UNITED STATES OF AMERICA )
) ss

State of Montana )

1, MIKE COONEY, the duly elccted, qualificd and acting Secretary of State of Montana, in

accordance with the proisions of Sections 13-12-201, 13-25-101, and 13 27-501, Montana Code

Annotated, do hereby certify that the attached pages contain a true, complete and correct list of

the namcs of the persons legally nominated and entitled to appear on the ballot for the offices to

be voted upon at the General Election to be held in the State of Montana on November 5, 1996.

The names and offices of said candidates are arranged according to law as they should appear on

the ballot.

I further certify that the attached pages also contain a true, complete and correct copy of the

applicable information, as approved by the Attorney General in accordance with 13-27-313 and

13-27-315, Montana Code Annotated. to be printed upon said ballot for the three amendments to

the Montana Constitution proposed by the Legislature and the five amendments to state law

proposed by initiative in the Aords and in the order in which they should appear on the ballot.

IN WITNESS WHEREOF, I have
hereunto set my hand and affixed the
Great Seal of the State of Montana,
at Helena, the Capital, this 22nd day

of August, A.D. 1996.

MiKE COONEY
Secretary of State
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FEDERAL ELECTION COMMISSION
Washington, DC 20463

hil!September 
26, 1996

Craig M. Engle, Esq.
General Counsel
National Republican Senatorial Committee
Ronald Reagan Republican Center
425 Second Street, NE
Washington, DC 20002

RE: MUR 4471

Dear Mr. Engle:

This letter acknowledges receipt on September 19, 1996, of the complaint you filed

alleging possible violations of the Federal Election Campaign Act of 1971, as amended ("the

Act"). The respondent(s) will be notified of this complaint within five days.

You will be notified as soon as the Federal Election Commission takes flpgl i on

your complaint. Should you receive any additional informaimq. . p -tr, it

to the Office of the General Counsel. Such information must be sxwm to in the sa p
as the original complaint. We have numbered this matter MUR4471. Please rdk to d&
number in all future communications. For your information, owhve awached r
description of the Commission's procedures for handling complaints.

Central Enforcement Docket

Enclosure
Procedures
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FEDERAL ELECTION COMMISSION
Washington, DC 20463

September 26, 1996

Nancy Nicholson, Treasurer
Friends of Max Baucus
Box 586
llelcna, MT 59624

RE: MUR 4471

Dear Ms. Nicholson:

The Federal Election Commission received a complaint which indicates that Friends of

Max Baucus ("Committee") and you, as treasurer, may have violated the Federal Election

Campaign Act of 1971, as amended ("the Act"). A copy of the complaint is enclosad We have

numbered this matter MUR 4471. Please refer to this number in all future Co.sp iden

Lhder the Act, you have the opportunity to demonstrate in writing that dp -''

be taken against the Committee and you, as treasurer, in this matter. Please iiAumyt , sml

or legal materials which you believe are relevant to the Commission's a rt

Where appropriate, statements should be submitted under oath. Your epoi ".n
be addressed to the General Counsel's Office, must be submitted within 15 days o
this letter. If no response is received within 15 days, the Commission may tWW e.s oa
bond on &cavsilab m~II A

CN

§ 437g(aX12XA) umles you notify C m in writing yo
made public. If you intend to be repisented^ by counsel in this matter, p .....
Commission by completing the enclosed form stating the name, a d m
of such counsel, and authorizing such counsel to receive any notificatim mil
communicafions from the Commission.

4 1~

4'.,,
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If you have any questions, please contact a member of the Central Enforcement Docket

at (202) 219-3400. For your information, we have enclosed a brief description of the

Commission's procedures for handling complaints.

Central Enforcement Docket

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement

cc: Max Baucus

4,

S.' m a p -

, A* W r. o

rAOm UD b ,
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FEDERAL ELECTION COMMISSION
Washington, DC 20463

September 26, 1996

Peggy Egan, Treasurer
Montana State Democratic Central Committee
Box 802
Helena, MT 59624

RE: MUR 4471

Dear Ms. Egan:9

The Federal Election Commission received a complaint which indicates that the

Montana State Democratic Central Committee ("Committee") and you, as treasurer may have

violated the Federal Election Campaign Act of 1971, as amended ("the Act"). A copy of the

complaint is enclosed. We have numbered this matter MUR 4471. Please refer to this number

in all future correspondence.

Under the Act, you have the opportunity to demonstrate in writing that no action should

be taken against the Committee and you, as treasurer in this matter. Please =ini wy factual

or legal materials which you believe are relevant to the Commission's analys fthis matte.

Where a.'p opriate, statements should be submitted under oath. Your re **evblcb dhould
* be addr, :;! to the General Counsel's Office, must be submitted within 15 'days of receipt of

this letter. ," no response is received within 15 days, the Commission may take furthr action

ommision by coplting the enclosed form stating the name, address and telephoe nimiber

of such cowisel and authorizing such counsel to receive any notificain mad other
431nalc,,I ,,%m Commission ,&
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If you have any questions, please contact a member of the Central Enforcement Docket

at (202) 219-3400. For your information, we have enclosed a brief description of the
Commission's procedures for handling complaints.

Colleen T. Sealander, Attorney
Central Enforcement Docket

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement

I - ~.- ~
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By Hand

office of General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Attention: Colleen T. Sealander

Re: MUR 4471

Dear Ms. Sealander:

The undersigned represent respondents Montana State Democratic
Central Committee and Peggy Egan, as Treasurer, in the above-
referenced MUR. A Statement of Designation of Counsel is enclosed.

On behalf of respondents, we respectfully request an extension
of fifteen (15) days in which to file a response to the complaint.
The complaint raises a number of factual issues with respect to the
particular circumstances of the state party mailings at issue. It
will be necessary to gather information from state party officials
and employees during these last few weeks leading up to the general
election, a period during which these individuals are extremely
busy. The additional time is necessary to allow us to identify and
obtain information and documents from these individuals, in order
to develop the factual information needed to prepare a meaningful
response.

The state committee received the complaint on Septe ber 28,
1996. If the requested extension is granted, the response would be
due on October 28, 1996.

DewwocraticPrty Headqartes - 430 Soat& Capes SereetS. * Vi.6- m D.. 365 'SJ * .NN
Paid I-or bs the Democratic a*wnal (2owni. C~tiussetdkiwwNmu
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Thank you for your time and attention to this request.

Sincerely yours,

ph E. Sandier
Neil P. Reiff
Attorneys for Respondents Montana State
Democratic Central Committee and Peggy
Egan, as Treasurer



'$~EENTOF DESIGINATInN On' EL

MUR_____

NAMEOFCOUNSEL: ,4 p f -Je

FIRM: dlC M 44

ADDRESS: __ c-t

TELEPHONE:(.2 _< . ' 1 --

co
0.000

Vt

The above-named Individual is hereby destgnated as my counsel and Is

authorized to receive any notfcaftons and other communicaUons from the

Commission and to act on my behalf before the Commission.

Date -
Signature

RESPONDENT"'S NAME. m k,,, A c o ) >L ,. 1 o .< . /M*1 cf)

ADDRESSe..-PL c &

I .rl

TELEPHONE: HOME( , L9Q0 ) L1 , ty.,.l'f "I'

BUSINESS(II¢) 1 S' L - 9 26

C "..

-9 u, Ir ,
• - 0 Cl .-

ri"61- r
wI zr, Cp, -. 

''

L4A~ fe

.A4.N



I I
FEDERAL ELECTION COMMISSION
W*sHInC:tOn, DC 20,461

October 11, 1996

Joseph E. Sandier, Esq. 0,,

Neil P. Reiff, Esq.
Democratic National Committee
430 S. Capitol Street, S.E.
Washington, D.C. 20003

RE. MUR 4471
Montana State Democratic Central
Committee, Peggy Egan

Dear Messrs Sandier and Reiff:

This is in response to your letter dated October 8, 1996 which we received on that same
day requesting an extension to respond to the complaint filed in the above-noted matter. After
considering the circumstances presented in your letter, the Office of the General Counsel has
granted the requested extension. Accordingly, y'our response is due by the close of business on
October 28, 1996.

If you have any questions, please contact the Central Enforcement Docket at (202)
219-3400.

E orrson, Paralegul
Central Enforcemnt Docket

Ce ,eratang the Comrnsson's 201h Annversary

YESTERDAY, TODAY AND TOMORROW
DEDICATED TO KEEPING THE PUKIC INFOR ED
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October 15, 1996

VIA FAX AND MAIL

Ms. Colleen T. Sealander
Central Enforcement Docket
Federal Election Commission
6th Floor
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 4471

Dear Ms. Sealander:

This office has been retained by
complaint filed in this matter.

0
U,

Friends of Max Baucus to reply to the

We respectfully request an extension of time of twenty (20) days for the
preparation of this response. We require this time to adequately review the issues and
to answer comprehensively on behalf of this respondent. The extension we request
would bring the date of the response to November 5, 1996.

Very ly yours,

,Lbent F auer

RFB:jic

123971-MOI DA962290.039]

t N HORAGE BELLEVUE HONG KONG LONDON LOS ANGELES PORTLAND SEATTLE SPOKANE 1AIH WAgMa,

STUTEGIC ALIANCE: RU9SES 06OULK5 VANCOMAE. CAND

0

RoutF:RT F. BAUER
(202) 414-1602
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October 18, 1996

Robert F. Bauer, Esq.

Perkins Coie
607 Fourteenth Street, N.W.
Washington, D.C. 20005-2011

RE: MUR 4471
Friends of Max Baucus

Dear Mr Bauer:

This is in response to your letter dated October 15, 1996 which we received on
October 16, 1996 requesting an extension to respond to the complaint filed in the above-noted
matter. After considering the circumstances presented in your letter, the Office of the General
Counsel has granted the requested extension. Accordingly, your response is due by the close of
business on November 5, 1996.

If you have any questions, please contact the Central Enforcement Docket at (202)
219-3400.

Sincerely,

Erik Mofison, Pvakgp
Central Eiforem- U
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October 28, 1996 17

By Hand CU

Lawrence M. Noble, Esq.
General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 4471

Dear Mr. Noble:

On behalf of respondents Montana State Democratic Central
Committee and Peggy Egan, Treasurer, we are providing this response
to the complaint filed in the above-referenced MUR. This complaint
challenges the mailing of a brochure, on May 24, 1996, by the
Montana Democratic Party, on behalf of Max Baucus, a candidate for
re-election to the U.S. Senate from Montana. The brochure compared
the positions of Senator Baucus with those of his likely Republican
opponent. The disbursement for the mailing was made pursuant to
the "volunteer materials" exemption, 2 U.S.C. S 431(8)(B) (x) and
431(9) (B) (viii), and 11 C.F.R. SS 100.7(b) (15) and 100.8(b) (16),
and properly reported as such.

The complaint alleges that this disbursement did not qualify
under the "volunteer materials" exemption because (i) Max Baucus
did not officially become the nominee of the Democratic Party for
U.S. Senate until after the June 4, 1996 primary, and thus was not
the party's "nominee" when the mailing was made; and (ii) no
volunteer activity was involved in preparing or mailing the
brochure.

The complaint is meritless. First, not only was Max Baucus
unopposed in the primary, but it was not even legally possible to
write in or otherwise cast votes for any other candidate, in the
primary. In every legal and practical sense, he was the party's
nominee at the time the mailing was made. In any event, even if
the primary had been contested, the "volunteer materials" exemption
is available for disbursements made on behalf of a presumptive
nominee, before the time of formal nomination, with the purpose and
effect of influencing the general election. This disbursement
clearly had such a purpose and effect.

DeWVMocratic Ptay Headquaters- 430 Sout Capissi S~9et SI * VA~smn D.C. to"*USP*
PasdJcorkh the Dvuw ratu7 NatioralCemim.Cmvimsbe .c. N
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Lawrence M. Noble, Esq.
October 28, 1996
MUR 4471
Page 2

Second, the mailing met all the criteria of the Commission's
rules, 11 C.F.R. S 100.7(b)(15) and 100.8(b) (16). All aspects of
the mailing were handled by volunteers. The mailing list was one
owned by the state party, not a commercial list. The state party
paid for the mailing with federally permissible funds. none of
which were donated by a national party committee.

1. The State Party Could Make Disbursements Under the
Volunteer Materials Exemtion for the Mailing

The Montana Democratic Party could clearly make use of the
"volunteer materials" exemption to make disbursements for volunteer
materials on behalf of Max Baucus on May 24, 1996 even though the
primary did not take place until June 4, 1996. The "volunteer
materials" exemption applies to payment by a state party of the
costs of certain materials used in connection with volunteer
activities "on behalf of nominees of such parties." 2 U.S.C. SS
431(8) (B) (x) and 431(9) (B) (viii).

In this case, Senator Baucus was the only candidate appearing
on the ballot in the primary. Further, under Montana law, in order
to receive even write-in votes, any other candidate would have been
required to file a declaration of intent to become a write-in
candidate at least 15 days before the election, i.e., by May 20,
1996. Montana Code Annotated, S 13-10-211 (1996). In fact, no one
did file any such declaration by that deadline. Thus no votes,
even write-in votes, for any candidate other than Senator Baucus
could legally have been counted in the primary, by the time the
mailing was made on May 24. Se attached Declaration of Brad
Martin (hereinafter "Martin Dec.") at 1 3. In every meaningful
legal as well as practical sense, then, on May 24, Senator Baucus
was the nominee of the Montana Democratic Party for U.S. Seawte.

Even if the primary had been contested, however, the state
party could still have made disbursements pursuant to the

"volunteer materials" exemption. In Advisory Opinion 1984-15, 1
CCH Fed. Elec. Camp. Fin. Guide 1 5766, the Commission ruled that
a party committee could make expenditures on behalf of a candidate
pursuant to 2 U.S.C. S 441a(d), prior to the candidate's
nomination, even though that section refers to expenditures win

connection with the general election campaign." The Commission
reasoned that:

I We are submitting a faxed version of the Martin Declaration

with this response; an original signed version will be submitted
within the next few days.
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MUR 4471
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Where a candidate appears assured of a party's
presidential nomination, the general election campaign,
at least from a political party's perspective, may begin
prior to the formal nomination. . ... Furthermore,
because the national party committee rather than the
candidate or his principal campaign committee makes these
expenditures, whether a specific nominee has been chosen,
or a candidate assured of nomination, at the time the
expenditures are made, is immaterial. .. The proper
analytical focus is whether the expenditures . . . are
made for the purpose of influencing the outcome of the
general election. . .

14. at p. 11,069.

To be sure, the "volunteer materials" exemption refers to
costs of materials used in connection with activities on "behalf of
nominees," rather than "in connection with the general election".
Nevertheless, the Commission's reasoning in A.O. 1984-15 is fully
applicable to the "volunteer materials" exemption. There is no
logical or practical difference between activities which are "on
behalf of" a presumptive nominee, and those which are "in
connection with the general election campaign." In both cases, the
party is attempting to influence the outcome of the general
election through communications which electioneer for its
presumptive nominee (and/or against the anticipated opponent).

Further, the legislative history of the "volunteer materials"
exemption clearly indicates that it was intended to be a uatitute
for section 441a(d) authority. Prior to the 1979 amendments, state
and local party committees were unable to make any expenditures on
behalf of their presidential nominees, precisely because those
committees lacked authority to make such expenditures under section
441a(d). As the Senate Committee Report explained:

State and local party committees were . .

virtually prohibited from giving any significant support
to their Presidential nominee in the general election.

The bill would permit a State or local committee of
a political party to pay the costs of certain campilgn
material used in connection with volunteer activities on
behalf of candidates, without the costs constituting a
contribution of an expenditure under the act. . ..

S. Rep. 96-319, 96th Cong., 1st Sess. 4 (1979).

The legislative history thus refers to "support . . . in the
general election" and "activities on behalf of candidates" as

interchangeable concepts. And it would make no sense to eoosltai



0 U
Lawrence M. Noble, Esq.
October 28, 1996
MUR 4471
Page 4

that the scope of an exemption that was intended to substitute for
section 441a(d) authority was not intended to be co-extensive with
the scope of section 441a(d) itself.

For these reasons, the "volunteer materials" exemption--like
section 441a(d)--must be deemed to apply to activities undertaken
prior to nomination on behalf of a presumptive nominee or that have
the purpose and effect of influencing the general election. In
this case, it is clear that Senator Baucus, who was unopposed in
the primary, was the presumptive nominee, and that the
communication at issue, which compared the Senator only to his
likely Republican opponent on a variety of issues, had the purpose
and effect of influencing the general election. Therefore, it was
lawful for the Montana Democratic Party to make disbursements for
this communication, prior to the primary, pursuant to sections
431(8)(B) (x) and 431(9)(B)(viii).

2. The Mailing at Issue Met the Requirements for the
Volunteer Materials Exemption

Under the "volunteer materials" exemption, 11 C.F.R. S
100.7(b)(15) and 100.8(b)(16), the terms "contribution" and
"expenditure" do not include the costs of brochures used in
connection with volunteer activities, provided that such costs are
paid entirely from federally permissible funds, are not paid for
with funds donated by a national committee and that the materials
are distributed by volunteers and not by for-profit or commercial
operations. The exemption does not include "direct mail," which is
defined to mean "any mailing(s) made by a commercial vendor or any
mailing(s) made from commercial lists."

In this case, volunteers affixed address labels, generated by
the state party using its own mailing list and equipment, and
sorted, bundled and delivered the mail to the post office. fi
Martin Dec. 1 4. Indeed, the only role of any commercial vendor
was in the printing and folding of the brochures. Clearly, under
the Commission's rulings, the brochures were used in "volunteer
activity" and the mailing was a volunteer mailing, rather than
"direct mail." See, 4_g.g, MUR 3218 (volunteers stamped return
address and bulk rate permit, sorted and delivered mail); MUR 3248
(New York state party volunteers wrote on or affixed address
labels, sorted mail and delivered mail to post office).

In addition, the Montana Democratic Party paid the costs of
the mailing entirely with federally permissible funds, none of
which were donated by the DNC or other national party committee.
fjL Martin Dec. 1 5.

For these reasons, the costs of the mailing were validly
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October 28, 1996
NUR 4471
Page 5

treated as being exempt from the definitions of "contribution" and
"expenditure" under 11 C.F.R. S 100.7(b)(15) and 100.8(b)(16).
Accordingly, the Commission should find no reason to believe that
the Montana Democratic Party has violated the Federal Election
Campaign Act of 1981, as amended, or the Commission's regulations,
and should dismiss the complaint.

Respectfully submitted,

Jorp E.Sandler

Neil P. Reiff

Attorneys for Respondents Montana
State Democratic Central Committee
and Peggy Egan, as Treasurer

-"



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of: )
) MUR 4471

Montana Democratic Party )
and Peggy Egan, as Treasurer )

DECLARATION OF BRAD MARTIN

1. I currently reside at 12 South Benton, Apt D, Helena, wT
59601. I am currently the EXecutive Director of the Montana
Democratic Party. I have held this position since Juno, 1993.

2. On May 24, 1996, the Montana Democratic Party ("KDP")
undertook a volunteer mailing project on behalf of its presumptive
nominee, Max Baucus. Approximately 73,500 pieces were mailed from
Billings, Montana and Helena, Montana. The primary election was
held in Montana on June 4, 1996.

3. At the time of the mailing, Max Baucus, for all intents and
purposes, was the nominee of the Democratic Party for office of
United States Senator. Max Baucus was the only declared candidate
for nomination to the office of United States Senator, and at the
time of the mailing no individual had filed a Declaration of Intent
to be a write in candidate for this office (See Section 13-10-211
of the Montana Code Annotated, attached hereto as Exhibit A). "We
Agree" was mailed subsequent to the expiration of the deadline for
individuals to file as a write-in candidate.

3. The mailing project was undertaken, and was in full compliance
with 11 C.F.R. SS 100.7(b)(15), 100.8(b)(16) & 110.11(a)(4)(11).

4. All facets of the "We Agree" mailinqg project were peformed
completely by volunteers. Volunteers affixed labels o1to the mal
piece, which were created by computers and equipment owned by the
MDP, from a mailing list that is owned by the )DP. Volunteers also
sorted, bundled and delivered the mail to the poet offi e (fee
attached sign in sheets and photographs documenting volnteer
activity with respect to this project, attached hereto as Exhibit
B).

5. The comittee paid all expenses in connection with we AWee"
solely with federal funds, and properly reported expenditwes In
oonnection with this mailing as operating expenditures on Line 2.b

of the MDPIs FEC Report (See Page 17 of Campaign Guide for
Political Party Committees, August, 1996). Furtherwre, none of
the funds used to pay for the mail piece were provade by *a
national party comittee.

6. The mail piece contained the disclaimer, ftL4.,r
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Montana Democratic Party," as required by :L C.F.1. s110.z11(a) (4) (11).-

7. The following vendors were used in the production and nailing
of "We Agree":

a) The November Group, of Washington D.C. was paid
$20,584.00 for the production and printing of the mail
piece.

b) Paul's office Products, of Helena, MT was paid $460.70
for mailing labels.

C) The United States Postal Service was paid $6,016.83 for
postage.

I declare under penalty of perjury that the foregoing is true
and correct. Executed on October 28, 1996.

Brad Martiln



(4) If a ballot issue is to be voted on at a primary election, it may be placed on the

nonpartisan ballot or a separate ballot. A mparate ballot may be a different size and color
than the other balots in the election, but the stubs shall be numbered in the same order.

(5) Each elector shall receive a set of party ballots and a nonpartisan and a ballot
issue ballot if such ballots are printed.

Histor: En. Sec. 63, Ch. 368, L. 1969: amd. Sec. 2, Ch. 28, L. 1973; amd. Sec.
'6, Ch 365, L. 1977; R.C.M. 1947, 23-336S( 1), (2), (7); amd. Sec. 69, Ch. 571, L. 979;

amd. Sec. 5, Ch. 298, L. 1987.
Cross-References

Duties of officials when election not held. 13-1-304.
Arrangement of ballots in other elections, 13-12-203.
13-10-210. Repealed. Sec. 407, Ch. 571. L. 1979.
History: En. Sec. 64, Ch. 368, L. 1969: R.C.M. 1947, 23-3309.
13-10-211. Declaration of intent for write-in candidates. I4) Except as provided in

-.ubsection i. a xerson seeking :o become a .='c- candidate for an office in any e!ection
.nai! file a dec - :' o - of itent. Te d eca:-a c C: :nt must be ; led with the secretar' of
state or elect on administrator, depending on w-ere a declaration of nomination for the
desired office Is required to be filed under 13-'A. 01. or with te school district clerk for a
school district offkce. Except as provided i subsecton th), te dec'rati on must be filed no
later than 5 p.m. on the 15th day before the election and contain:

(a) the candidate's name;
(b) the candidate's mailing address:
(c) a stement decLa'r',g tz.e 0: :e :7-e,,c:o be a '-vn.e-in candidate;
(d) the title of the office sought;
(e) the date of the election;
(f) the date of the declaration; and
(g) the candidate's signature.
(2) U dU'-laration of inmtet -ay be Ae f-ir the deadline provided for in subsection

I) but no 1a:er .-ra 5 p.m. on the da, befcte electon if. less than 15 days before the
e'ecton, a ca..a e :or "e o:'ize that the .,kte- candidate is seek idng:

(a) dies;
(b) withdraws from the election; or
(c) is charged with a felony offense.
(3) The secretary of state shall notify each election administrator of the names of

write-in candidates who have filed a declaration of intent with his office. Each election
administrator and school district clerk shall notfy the election judges in their county or
district of the names of write-in candidates who have filed a declaration of intent.

(4) The requirements in subsection (1) do not apply to a write-in candidate seeking
election:

(a) as a precinct committeeman or committeewoman in a primary election; or
(b) to an office for which no candidate has filed a declaration or petition for

nomination or a declaration of intent.
History: En. Sec. 1, Ch. 391, L. 1989.

Crms-Reerences
Counting of write-in votes, 13-15-202.
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PERKINS COIE

A LAW PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS

t,07 FOIJRTINTIH STRI I . N W WASI4ING-TON, D C 20005-2011

T FL HONk 202 O28-OO F(ASIMILt. 202 434-lO0

ROBERT F. BAUER November 6, 1996
(202) 434-1602

Lawrence Noble, Esq.
General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, DC 20463

Re: MUR 4471

Dear Mr. Noble:

The Friends of Max Baucus and its Treasurer join in the reply previously filed
by the Montana State Democratic Party in this matter. The Party's reply, addressing
the Party mailing which is the subject of the Complaint, demonstrates that this mailing
did not in any way violate the Act or Commission regulations. The Complaint does
not state a claim against the Party, and cannot therefore state a claim against the
Baucus respondents.

The Complaint should be dismissed.

Vey truly yoms,

86bert F. Bauer
Counsel to Respondents

RFB:smb

1239710001/DA6311.OSq

ANCHORAGE CLLEVUIE MOhM KW LO= IWAGS*1MRI.S 1 INfM~~~ W .C



FEDERAL ELECTION COMMISSION
999 E Street, N.W.

Washington, D.C. 20463

FIRST GENERAL COUNSEL'S REPORT

MUR: 4471
DATE COMPLAINT FILED: 9/19/%
DATE OF NOTIFICATION: 926/96
DATE ACTIVATED: 1/15/98

STAFF MEMBER: Eugene H. Bull

COMPLAINANT(S):

RESPONDENT(S):

RELEVANT STATUTE(S).

Craig M. Engle

Montana State Democratic Central Committee
and Rhonda Whiting. as treasurer

Fiends of Max Baucus and Randall Bishop.
as treasurer

2 U. S.C. § 431(8)(B)(x)
2 U.S.C. § 431(9)(B)(viii)
2 U.S.C. § 434(b)
2 U.S.C. § 441a(a)(2)
2 U.S.C. § 441a(f)
2 U.S.C. § 441d(a)
I1 C.F.R. § 100.7(b)(15)
i C.F.R. § 100.8(b)(16)

INTERNAL REPORTS CHECKED: Disclosure Reports

FEDERAL AGENCIES CHECKED: None

I. GENERATION OF MATTER

Craig M. Engle (the -Complainant"). General Counsel of the National RepubliM

Senatorial Committee filed a complaint alleging that the Montana State Democratc Cetral

Committee and Rhonda Whiting. as treasurer (the "Montana Democratic Pty" or "II) mN&

an excessive in-kind contribution to the Friends of Max Baucus and Randall Bishop, as utewinx

(the "Baucus Committee"). and that both committees did not properly reoti tld -uim&.
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The excessive in-kind contribution allegedly was made as a result of a "direct mail advertising

pamphlet" entitled "'We Agree," which the Montana Democratic Party mailed to approximately

75,000 Montana addresses on Senator Baucus's behalf. The Complainant alleges that the

pamphlet was authorized by the Baucus Committee.

The pamphlets were mailed on May 29, 1996, five days prior to the June 4, 1996 primary

election. The Complainant alleges that under Montana law, voters were allowed to write-in the

names of and vote for other individuals besides Senator Baucus in the primary election. He

further alleges, based upon information and belief, that several individuals, as well as Senator

Baucus. did receive wrTite-in votes. On this basis, the Complainant argues that Senator Baucus

was not the MDP's nominee at the time the pamphlets were mailed, and thus, the mailing was

not covered by the "volunteer materials" exemption. In fact, the Complainant states that Senator

Baucus's nomination as the Democrat nominee did not become official until August 22, 1996.

The pamphlets at issue contained a disclaimer identifying the Montana Democratic Party

as the sole sponsor of the mailing, without identifying the Baucus Committee as having

authorized the mailing or benefited from it. Moreover, the Complainant asserts that the

pamphlets utilized pre-printed mailing labels that were produced by a high-speed commmcia1

printer and not hand addressed by volunteers. The Complainant further aleges ha the li e

were pre-sorted by a mail house using a nine digit zip code.

The Montana Democratic Party's 1996 July Quarterly Report discloses, on Schedle B,

the following disbursements: $10,000 and $10,584, made to the "November Group" on May 29,

1996 and June 12, 1996, respectively, in connection with the pamphlets at issue; $6,016.83 to te

United States Postal Service on May 24, 1996, for postage.



According to the Complainant, during the relevant period, the "November Group" was a

vendor to both the Montana Democratic Party and the Baucus Committee. The 1996 April

Quarterly Report of the Baucus Committee discloses a disbursement of $18,000 to the

"November Group" for direct-mail fundraising. Additionally, the Complainant alleges that the

Baucus Committee's 1996 Pre-Primary Report discloses disbursements of $425 for "printing"

and $5.000 for "professional services" to the "November Group," but fails to either disclose the

receipt of an in-kind contribution from or a coordinated expenditure with the MDP.

11. FACTUAL AND LEGAL ANALYSIS

A. Response

The Baucus Committee joins in the response filed on behalf of the Montana Democratic

Party. The response states that the disbursements for the pamphlets were made "pursuant to the

'volunteer materials' exemption, 2 U.S.C. § 431(8)(B)(x) and (9)(B)(viii), and 1I C.F.R.

§§ 100.7(bX 15) and 100.8(bX 16), and properly reported as such." According to the MDP, all

aspects of the mailing were handled by volunteers; the mailing list was owned by the MDP, not a

commercial list; and the MDP paid for the mailing with federally permissible funds, none of

which was donated by a national party committee. Volunteers affixed address label, geamtid

by the MDP's own mailing list and equipment Volunteers also sorted, bumAld, l ml

the mail to the post office. The response avers that the only role of any commal vendor was

in the printing and folding of the brochures.

The response includes an unswom declaration from the MDP's Executive Diretor that

Max Baucus was unopposed in the primary election, and that it was not legaily powibl to wrise

in or otherwise cast votes for any other candidate, because no other candidate had filed the

required declaration of intent to become a write-in candidate within at least 1 days of Um
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election, as required by Montana law. See Montana Code Annotated, § 13-10-211 (1996). Thus,

the response argues that in every legal and practical sense, Senator Baucus was the nominee of

the Montana Democratic Party at the time that the pamphlets were mailed. Further, the response

contends that even if the primary had been contested, the "volunteer materials" exemption is

available for disbursements made on behalf of the presumptive nominee, before the time of

formal nomination, with the purpose and effect of influencing the general election. As support

for this proposition, the response cites the Commission's reasoning in Advisory Opinion ("AO")

1984-15, an opinion which addressed the applicability of Section 441a(d) limits to disbursements

made by a national party committee prior to the general election.

B. Applicable Law

The Federal Election Campaign Act of 1971, as amended ("the Act") limits to $5,000 per

election the amount which any multicandidate committee may contribute to a candidate and his

or her political committee. 2 U.S.C. § 441a(a)(2). 2 U.S.C. § 441a(f) prohibits political

committees from knowingly accepting contributions or making expenditures in violation of the

statutory limitations.

The Act defines ""contribution" as including "any gift, subscriptions, loan, advance,.., or

anything of value made by any person for the purpose of influencing any election for Federal

office .... " 2 U.S.C. § 431(8)(AXi). It defines "expenditure" as "any purchase, payment,

distribution, loan, advance, deposit, or gift of money or anything of value, made by any perso

for the purpose of influencing any election for Federal office .... " 2 U.S.C. § 43 1(11). Both the

terms "contribution" and "expenditure" are defined to exclude the payment by a state

of a political party of the costs of campaign materials (such as pins, posters, brochures, etc.) used



by such committee in connection with volunteer activities on behalf of nominees of such party.

See 2 U.S.C. § 431(8)(B)(x) and (9)(B)(viii)-referred to as the 'volunteer materials" exemption.

Materials purchased with funds donated by a national party committee to a state committee for

the purchase of such materials do not qualify for the exemption. 11 C.F.R. § 100.l(bXl5Xvii).

In June 1996, the Supreme Court in Colorado Republican Federal Campaign Committee

v. FEC ("Colorado Republicans") rejected the Commission's conclusion at I I C.F.R.

§ 1 10.7(a)(5) that party committees, by virtue of their close relationship with candidates, are

incapable of making independent expenditures, and that, as a result, all expenditures made by

such committees in support of a candidate should be deemed "coordinated" with the candidate.

116 S.Ct. 2309 (1996). Rather, the Court held that political parties can make expenditures

independently of candidates which are not subject to the limitations of 2 U.S.C. § 441a(d).

Id. at 2315-2316. Actual coordination is now an essential element of any determination that

expenditures are subject to the limitations of Section 441a(d).

Definitions of "coordination" are found only indirectly in the Act and in the

Commission's regulations. 2 U.S.C. § 441a(aX7)(BXi) states that "expenditures made by any

person in cooperation, consultation, or concert, with, or at the request or suggestion of, a

candidate, his authorized political committees, or their agents, shall be considered to be a

contribution to such candidate .... " See also Buckley v. Valeo, 424 U.S. 1, 46 (1976). 2 U.S.C.

§ 431(17) and 11 C.F.R. § 109.1 (a) and (b)(4) each address what constitutes oordin11i in the

context of defining an expenditure as not independent when it is "made with the c raim or

with the prior consent of, or in consultation with, or at the request or suggestion of, a cumdide

or any agent or authorized committee of the candidate." Section 109.1 (b)(4) then furter defines
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the concept of non-independent, and therefore coordinated, expenditures related to

communications as follows:

"Made with the cooperation or with the consent of ....

(I) Means any arrangement, coordination, or
direction by the candidate or his or her agent prior to the
publication, distribution, display. or broadcast of the
communication. An expenditure will be presumed to be so
made when it is -

(A) Based on information about the candidate's plans,
projects. or needs provided to the expending person by
the candidate, or by the candidate's agents, with a view
toward having an expenditure made: or

(B) Made by or through any person who is, or has
been. authorized to raise or expend funds, who is, or
has been . an officer of an authorized committee, or
who is, or has been. receiving any form of
compensation or reimbursement from the candidate,
the candidate's committee or agent.

In Colorado Republicans, the Supreme Court addressed the issue of coordination in a

case involving expenditures by a state party committee for an advertising campaign. See

Colorado Republicans, 116 S.Ct. 2309. The Court found the subject advertising campaign to

have been independent, because the statements cited as evidence of coordination vm "geeral

duc-11iods of party practice," and did not "conflict with, or cast significant doubt ypom do

Luomovented direct evidence" that the campaign at issue had been "developed...

independently and not pursuant to any general or particular understanding with a cab did." id

at 2315. Thus, as already noted, since Colorado Republicans, it is no longer presummed that puty

Pmites have coordinated with the candidates within their party on the strength of Um*



0 7 O

political affiliation.' Instead, coordination between the party committees and the beneficiary

candidate or his or her agent must be established. When such coordinated expenditures by a

party committee, alone or in combination with direct contributions to a candidate made pursuant

to Section 441 a(a)(2)(A), exceed the combined limitations of Sections 441 a(aX2)(A) and

441a(d), violations of 2 U.S.C. § 441a(aX2XA) by the party committee and of 2 U.S.C. § 441a(f)

by the recipient candidate committee result.?

Should a state party committee elect not to make directly the expenditures permitted by

Section 441 a(d). it may assign its expenditure limitation to a national Senatorial campaign

committee, thereby designating that committee as its agent for purposes of making coordinated

party expenditures. FEC v. Democratic Senatorial Campaign Committee, 484 U.S. 27 (1981).

When a state party committee follows this course with respect to a particular election, its

Section 441 a(d) limitation is effectively transferred to its agent- leaving the state party committee

able to make only general election contributions to its nominee within the 2 U.S.C. § 441a(a)

limitations. Under these circumstances any state party committee expenditures made in

coordination with a candidate would be no different than any other in-kind contributions limited

The Commission's regulation at I1 C.F.R. § 109.1(bX4Xi)(B) provides a diffaut
presumption that expenditures are coordinated if they are made by or through any person who is,
or has been, receiving any form of compensation or reimbursement from the c the
candidate's committee or agent.

2 The Supreme Court left unanswered in Colorado Republicans the questim of wheter

party expenditures which are coordinated with candidates can be constitutionally 1imi 14 by
Section 441 a(d), and remanded the case to the lower courts to address this paftcuw JIM
518 U.S. at 623; 116 S.Ct. at 2319. Thus, absent further judicial int. oetat in ntis W mo
context, Section 441a(d) limitations are applicable to party committee expenditures which have
been coordinated with a candidate.
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by 2 U.S.C. § 441a(a), and, if made in an aggregate sum exceeding $5,000, would become

excessive contributions made by the part), committee and received by the candidate committee.

In addition to the issue of coordination, an important element in determining whether the

limitations at 2 U.S.C. § 441a(d) and/or 2 U.S.C. § 441a(a) apply to particular expenditures is

the content of the party committee messages being addressed. "Independent expenditures,"

which may be made without limit, include only expenditures which "expressly advocat[eJ the

election or defeat of a clearly identified candidate." 2 U.S.C. § 43 1(17) The Act does not,

however, impose the same express advocacy requirement upon the party expenditures permitted

by. but also limited by, 2 U.S.C. § 44 la(d). nor upon contributions subject to the limitations of

2 U.S.C. § 441a(a). As stated above, the Act's definitions of both -contribution" and

'expenditure" employ the phrase 'for the purposes of influencing any election for Federal

office....- The Commission has applied a -'for purposes of influencing" test in the context of

2 U.S.C. § 441a(a) contribution limitations and a -clearly identified candidate/electioneering

message" test in the context of 2 U.S.C. § 441a(d) expenditures.3 The most significant difference

between these tests for the contents of communications has been that, for purposes of the Section

441 a(d) limitations, an "electioneering message" must have been accompanied by a reforene to

3 In Colorado Republicans, the Supreme Court did not address the app riae tomm of
the content of communications subject to Section 441 a(d) limitations. However, the Conit of
Appeals in its earlier decision in FEC v. Colorado Republican Federal Campaign Committee, 59
F.3d 1015 (10th Cir. 1995), had reversed the District Court's finding that, in order for
expenditures for advertisements to have been made "in connection with" a general deion and
thus limited by 2 U.S.C. § 441 a(d), the advertisements had to constitute "express advocacy."
Rather, the Court of Appeals expressly deferred to the Commission's long-standing
"construction of § 441 a(d) as regulating political committee expenditures depicting a dimny
identified candidate and conveying an electioneering message . " 59 F. 3d at 1022, cting
Advisory Opinion 1984-15. Although the Supreme Court in Colorado Republicans vacated the
Court of Appeals' opinion on other grounds, on the issue of "electioneering message" as the
standard for content, the Court was silent.
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a "'clearly identified candidate,"' while Section 44 1 a(a) expenditures/in-kind contributions for

communications made "for purposes of influencing a federal election" have not been so limited.

However, as a result of the Supreme Court's requirement in Colorado Republicans of actual

coordination before party expenditures may be deemed subject to Section 441 a(d) limitations,

there has come about a convergence, with respect to coordination, of the standards for

coordinated party expenditures limited by Section 441a(d) and for in-kind contributions limited

by Section 441a(a). Because of this convergence, excessive Section 441a(d) expenditures are

now. as stated above, considered Section 441 a(a) in-kind contributions and are thus subject to the

Section 441 a(a) limitations.

In light of this new, common standard of actual coordination with regard to both Section

44 1a(a) in-kind contributions and Section 441a(d) party expenditures, the Commission has

decided to apply common standards to the contents of party committee communications financed

by these two categories of expenditures. Hence. in the context of party committee expenditures

for communications, the standard of "for purposes of influencing a federal election," as this

* phrase defines Section 441 a(a) "contributions" and "expenditures," should encompass the same

elements as those required for a communication financed pursuant to Section 441a(d), i.e., both

an electioneering message and a clearly identified candidate.'

4 2 U.S.C § 431(18) defines "clearly identified" as meaning "(A) the name of the
candidate involved appears; (B) a photograph or drawing of the candidate appears; m (C) the
identity of the candidate is apparent by unambiguous reference." See also I I C.F.R. 1 100.17.
In US. v. United Auto Workers, 352 U.S. 567, 587 (1957), the Supreme Court defimd
"electioneering message" as "statements 'designed to urge the public to elect a certain candidate
or Par'."

5 This change in the standard of content is intended to apply only to party commits and
only to the communications financed by such committees. In the first regard separ t tueent
of party committees is justified in light of the special considerations given sach r omma in
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C. Analysis

This matter hinges on the applicability of the "volunteer materials" exemption. If the

exemption applies to the instant matter, then the Montana Democratic Party did not violate the

Act by making the expenditures at issue, neither did the Baucus Committee violate the Act by

knowingly accepting an excessive in-kind contribution. On the other hand, if the "volunteer

materials" exemption does not apply to the instant matter, the expenditures may have constituted

an excessive in-kind contribution to the Baucus Committee if they were coordinated with the

Baucus Committee and involved an electioneering message with respect to Senator Baucus.

The expenditures made by the Montana Democratic Party on the pamphlets and mailing

at issue may have failed to meet at least two of the requirements for applicability of the

"volunteer materials" exemption. First, the Commission's regulations provide that materials

purchased with funds donated by a national party committee do not qualify for the "volunteer

materials" exemption. See II C.F.R. § 100.7(bX)l5Xvii). Second, expenditures made pursuant

to the ",volunteer materials" exemption must be made on behalf of a nominee of the prty. See

2 U.S.C. § 431(8X)(BXx) and (9)(BXviii).

the past For example, Section 441 a(d) was intended by Congress to provide party ---- iv m
with additional possibilities for assisting specific candidates, possibilities not available te
political committees. The standard for the content of Section 441a(d) party commumicaio,
with its "clearly identified candidate" and "electioneering message" components, grew in rn
out of the need to distinguish between party communications which meet the Sectios 441r(d)
criteria, and are thus limited, allocable to specific candidates and 100% federal, and mnld
special category of party expenditures - those for generic communications which, aldKoug
allocable between a party committee's federal and non-federal accounts, are unlimited in ammo
and not allocable between or among specific candidates. See 11 C.F.R. §§ 106.1 and 106.5 n
disssed below. Expenditures for non-communication purposes, e.g., for equipmmt, faw
telephone charges, etc., are not affected by this change. In these instances, "for purpose of
influencing a federal election" will continue not to require a "clearly identified candidate."

, e,



In the instant matter, there is strong evidence that the Montana Democratic Party used

national party funds to pay for the pamphlets and mailing at issue--despite its assertions to the

contrary. The MDP's 1996 July Quarterly Report indicates that it received a combined transfer

of $26,198.28 from the Democratic National Committee ("DNC") between May 15th and

June 17th of 1996. Between May 24th and June 28th of 1996, the MDP expended a total of

$27,061.53 on the pamphlets and mailing at issue-an amount that differs from the total transfers

received from the DNC during the period by only $863.25. See attachment i. Although the

dates and amounts of the transfers do not coincide exactly with those of the expenditures, the

overall similarity in the timing and total dollar amount of transfers and expenditures suggests that

the two were related. Moreover, the MDP began the second quarter of 1996 in which these

expenditures were made with only $8,529 on hand. and its July Quarterly Report does not

itemize the majority of the non-national party committee funds received in that quarter. Thus,

the report does nothing to erase the appearance that national party funds were expended in

connection with the pamphlets and mailing at issue.

In addition to the failure of the expenditures at issue to qualify for the "volunteei"

materials" exemption if national party funds were used, there is a serious question of whether the

expenditures also failed to qualify for the exemption because it appears they wa mude on

behalf of the MDP's nominee. At the time the expenditures were made on behalf of Senator

Baucus, the Montana Democratic primary was still between five and eleven days away. The

MDP argues on the basis of AO 1984-15 that the "volunteer materials" exemption is available

for expenditures made on behalf of a candidate who is a political party's "presuuqpdie" m ime.

However, the MDP's reliance on the advisory opinion is misplaced. First, the advisory opinion

dealt with expenditures in the Section 441 a(d) context, whereas the MDP seeks to plyw
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opinion's holding outside that context.6 Moreover, the opinion also specifically distinguished the

broader meaning of the term "candidate" in Section 441a(d) with the more narrow use of the

term "nominee" in other contexts, explicitly 2 U.S.C. § 431(8XB)(x) and (9)(B)(viii), the

"'volunteer materials" exemption relied upon by the MDP. Thus, the MI)P errs in asserting that

the holding with respect to the broader term "candidate" in one particular context is applicable to

the more narrow term "nominee" in a different context, when the holding itself specifically

distinguishes both the context and the scope of the two terms. In addition, this Office has not

found any justification in the Act, legislative history. Commission's regulations, or advisory

opinions for extending the "volunteer materials" exemption to expenditures made on behalf of an

individual who is not the actual nominee of a political party. As the MDP cannot attempt to

justify the $27,061.53 in expenditures on behalf of the Baucus Committee under its Section

441a(d) limit because that limit was apparently assigned to the DSCC, the expenditures were

large enough to result in an excessive in-kind contribution to the Baucus Committee in violation

of Section 441 a(aX2).

However, because after Colorado Republicans there is no longer a presumption that all

party expenditures relating to an identified candidate are coordinated, if the Commision should

find that the "volunteer materials" exemption does not apply to the expenditures at ism A

expenditures would be an excessive in-kind contribution to the Baucus Committee only if thy

were actually coordinated with that committee and involved and electioneering messa with

respect to a clearly identified candidate.

6 The MDP has not acknowledged or contended that it spent any money on behlfof
Senator Baucus in connection with Section 441a(d) limits. In fact, the MDP's Section 441a(d)
limit in connection with the Baucus candidacy was apparently assigned to the Democratic
Senatorial Campaign Committee which spent $104,959 on behalf of the ,andidat,.



Relevant disclosure reports confirm the allegation in the complaint that the Baucus

Committee and the MDP shared a common vendor-the November (iroup---and thus, raise a

presumption of coordination separate from the one disapproved in Colorado Republicans. See

I I C.F.R. § 109.l(b)(4)(i)(B). During an investigation, this Office would seek to determine

wiether, in fact, the MDP and Baucus Committee coordinated the expenditures at issue through a

common vendor or by some other means.

Further, the pamphlets at issue involve an electioneering message with respect to clearly

identified candidates. Photographs of Senator Baucus and the Republican challenger are featured

prominently throughout the pamphlets. The pamphlets present Senator Baucus's and the

challenger's positions on a number of issues such that it is unmistakable that Senator Baucus's

are the preferred ones. Moreover, the "vote" boxes which precede Senator Baucus's positions

are check-marked whereas the "vote" boxes which precede the challenger's positions are left

blank. Thus, it appears clear from the overall presentation in the pamphlets that Senator Baucus,

and not the challenger, is the candidate of choice.

In light of the foregoing, this Office recommends that the Commission find reason to

believe that the Montana State Democratic Committee and Rhonda Whiting, as treasurer,

violated 2 U.S.C. §§ 441 a(aX2) and 434(b) in connection with mailing pamphlets to 75,000

Montana addresses on Senator Baucus's behalf and failing to report it. This Office also

recommends that the Commission find reason to believe that the Friends of Max Baucus and

Randall Bishop, as treasurer, violated 2 U.S.C. §§ 441a(f) and 434(b) by knowingly accepting an

excessive in-kind contribution and failing to report it.



111. RECOMMENDATIONS

1. Find reason to believe that the Montana State Democratic Committee and Rhonda

Whiting, as treasurer, violated 2 U.S.C. §§ 441a(a)2) and 434(b).

2. Find reason to believe that the Friends of Max Baucus and Randall Bishop, as

treasurer, violated 2 U.S.C. §§ 441a(f) and 434(b).

3. Authorize the Audit Division to conduct an analysis of the MoDtn Swe

Democratic Commifte to help determine whether it used national pltY money in Coa

with the mailing on behalf of the Baucus campaign.

4. Approve subpoenas for documents and orders for written answers to the Montana

State Democratic Committee and Rhonda Whiting, as treasurer. Friends of Max Baucus and

Randall Bishop, as treasurer, and the November Group.

5. Approve the attached Factual and Legal Analyses (2).

6. Grant the Office of the General Counsel contingent authority to file suit to eufccw

the Subvcnas and Orders against any resiondent or %%'itness %%-ho tlails to comply with thermi.



7. Approve the appropriate letters.

Date La rr7ce M.JNoble
General Counsel

Attachments
I Comparison Chart of the DNC transfers and the MDP expenditures
2 Factual and Legal Analyses (2)
3 Subpoenas and Orders (3)



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of ))
Montana State Democratic )
Central Committee and Rhonda )
Whiting, as treasurer; )
Friends of Max Baucus and )
Randall Bishop, as treasurer )

MUR 4471

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for

the Federal Election Commission executive session on

October 20, 1998, do hereby certify that the Commission

decided by a vote of 6-0 to reject the recommendations

in the General Counsel's October 14, 1998 report and

instead take the following actions in MUR 4471:

1. Find no reason to believe, based on the
probable application of the volunteer
materials exemption.

2. Close the file.

3. Send appropriate letters.

Ccissioners Elliott, Mason, McDonald, 2andetx,

Thomas, and Wold voted affirmatively for the decisica.

Attest:

Secretary of tho Cmmission

;o-D2Date
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FEDERAL ELECTION COMMISSION
Washington, DC 20463

November 9, 1998

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Craig M. Engle, Esq.
General Counsel
National Republican Senatorial Committee

Ronald Reagan Republican Center

425 Second Street, N.E.

Washington, DC 20002

RE: MUR 4471

Dear Mr. Engle:

On October 20, 1998, the Federal Election Commission reviewed the allegations in your

complaint dated September 18, 1996, and found that on the basis of the information provided in

your complaint, and information provided by the respondents, Friends of Max Baucus and

Randall Bishop, as treasurer, and the Montana State Democratic Central Committee and its

treasurer, there is no reason to believe Friends of Max Baucus and Randall Bishop, as trusre,

violated 2 U.S.C. §§ 441 a(f) and 434(b). Also there is no reason to believe the Montm Sm.

Democratic Committee and its treasuer violated 2 U.S.C. §§ 441a(aX2) and 434 (b).

Accordingly, on October 20, 1998, the Commisio closed the file in this matter. A SOft 0f

Reasons providing a basis for the Commission's decision will follow.



Pop2Crg M.E &k, Esq.

The Federal Election Campaign Act of 1971, as amended, allows a complainant to seek

judicial review of the Commission's dismissal of this action. See 2 U.S.C. § 437g(aX8).

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lerner
Associate General Counsel

Enclosure
General Counsel's Report
Certification of Commission action



FEDERAL ELECTION COMMISSION

Washington, DC 20463

Robert F. Bauer, Esq. November 9, 1998

Perkins Coie
607 Fourteenth Street, N.W.
Washington, DC 20005

RE: MUR 4471
Friends of Max Baucus
and Randall Bishop, as treasurer

Dear Mr. Bauer:

On September 26, 1996, the Federal Election Commission notified your clients. Fricnds

of Max Baucus and Randall Bishop, as treasurer, of a complaint alleging violations of certain

sections of the Federal Election Campaign Act of 197 1, as amended.

On October 20, 1998, the Commission found, on the basis of the information in the

complaint, and information provided by your clients, that there is no reason to believe they

violated 2 U.S.C. §§ 441a(f) and 434(b). Accordingly, the Commission closed its file in this

matter. A Statement of Reasons explaining the Commission's decision will follow.

The confidentiality provisions at 2 U.S.C. § 437g(aX 12) no longer apply and this matter

is now public. In addition, although the complete file must be placed on the public record within

30 days, this could occur at any time following certification of the Commission's vote. If you

wish to submit any factual or legal materials to appear on the public record, ple do so as soon

as possible. While the file may be placed on the public record before receiving yewa

materials, any permissible submissions will be added to the public record upon receipL

k



Robert F. Bauer, Esq. Pg

If you have any questions, please contact Eugene Bull, the attorney assigned to this
matter at (202) 694-1650.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois (G. L rer
Associate General Counsel

Enclosure
General Counsel's Report

Page 2



FEDERAL ELECTION COMMISSION

Washington, DC 20463

Joseph E. Sandier, Esq. November 9, 1 998

Democratic National Committee

430 South Capitol Street, S.E.

Washington, DC 20003

RE: MUR 4471
Montana State Democratic Committee

and its treasurer

Dear Mr. Sandier:

On September 26, 1996, the Federal Election Commission notified your clients, Montana

State Democratic Committee and its treasurer, of a complaint alleging violations of certain

sections of the Federal Election Campaign Act of 1971, as amended.

On October 20, 1998, the Commission found, on the basis of the information in the

complaint, and information provided by your clients, that there is no reason to believe they

violated 2 U.S.C. §§ 441(aX2) and 434(b). Accordingly, the Commission closed its file in this

matter. A Statement of Reasons explaining the Commission's decision will follow.

The confidentiality provisions at 2 U.S.C. § 437g(a)(12) no longer apply and this matter

is now public. In addition, although the complete file must be placed on the public record within

30 days, this could occur at any time following certification of the Commissio's vote. If you

wish to submit any factual or legal materials to appear on the public record pkm do W m soon

as possible. While the file may be placed on the public record before receivUa{I yew sI~cao

materials, any permissible submissions will be added to the public record upon rsept



Joseph E. Sandier, Esq.

If you have any questions, please contact
matter at (202) 694-1650.

Eugene Bull, the attorney assigned to this

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lemer
Associate General Counsel

Enclosure
General Counsel's Report

0
Page 2



FEDERAL ELECTION COMMISSION
Washington, DC 20463

November 24, 1998
Craig M. Engle, Esq.
General Counsel
National Republican Senatorial Committee
Ronald Reagan Republican Center
425 Second Street, N.E.
Washington, DC 20002

RE: MUR 4471

Dear Mr. Engle:

By letter dated November 9, 1998, the Office of the Cneral Counsel informed you of
determinations made with respect to the complaint filed by you against Friends of Max Baucus
and Randall Bishop, as treasurer, and the Montana State Democratic Committee and its treasurer.
Enclosed with that letter were copies of the First General Counsel's Report and Certification of
the Commission's action.

Enclosed please find a Statement of Reasons from all six Commissioners explaining their
vote. This document will be placed on the public record as part of the file of MUR 4471.

If you have any questions, please contAt me at (202) 694-1650.

S.

Attorney
Enclosure

Statement of Reasons

-~I.



FEDERAL ELECTION COMMISSION
Washington, DC 20463

November 24, 1998

Robert F. Bauer, Esq.
Perkins Coie
607 Fourteenth Street, N.W.
Washington. DC 20005

RE: MUR 4471
Friends of Max Baucus
and Randall Bishop, as treasurer

Dear Mr. Bauer:

Enclosed please find a Statement of Reasons from all six Commissioners explaining their

vote. This document will be placed on the public record as part of the file of MUR 4471.

If you have any questions, please contact me at (202) 694-1650.

Sinc 7ly,

Bull
N Auca ..

E nclosre
Statement of Reasons
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November 24, 1998

Joseph E. Sandier, Esq.
Democratic National Committee
430 South Capitol Street, S.E.
Washington, DC 20003

RE: MUR 4471
Montana State Democratic Committee
and its treasurer

Dear Mr. Sandier:

Enclosed please find a Statement of Reasons from all six Commissioners explaining their

vote. This document will be placed on the public record as part of the file of MUR 4471.

If you have any questions, please contact me at (202) 694-1650.

Attony

Enclosure
Statement of Reasons
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) MUR 4471

Montana State Democratic Committee )
and Rhonda Whiting, as treasurer ("MDP") )

)

Friends of Max Baucus and Randall Bishop, )
treasurer )

STATEMENT OF REASONS

On October 20. 199S. the Commission, by a vote of 6-0. rejected the General
Counsel's recommendation to find reason to believe that the Montana State Democratic
Committee and Rhonda WVhiting. as treasurer (the "MDP"), and the Friends of Max
Baucus and Randall Bishop. as treasurer. violated 2 U.S.C. §§ 441a(aX2) and 44la(f),
respecti'elk. and 2 U.S.C ,, 434(b). in connection with disbursements the MDP made on
behalf of Senator Baucus's campaign. The Commission concluded that these
disbursements almost certainly fell within the "'volunteer materials" exemption, see 2
U SC , 431(8)(B)m and (9B) vii). and 11 C.F.R.§§ lO0.7(bXl5)and lO0.8(bX16),
and. thus. it w as unnecessar' to address whether they were (excessive) "coordinated
expenditures' in-kind contnbutions) that the Respondents failed to report.

IA.
The Compluit

Craig M. Engle (the -Complainant-). General Counsel of the National Republican
Senatonal Committee. filed a complaint alleging that the MDP and Rhonda Whiting, as
treasurer. made an excessive in-kind contribution to the Friends of Max Baucus and
Randall Bishop. as treasurer. and that both committees did not properly report this
transaction. The excessive in-kind contribution allegedly was a "direct mail advertising
pamphlet" entitled "We Agree." which the MDP mailed to approximately 75,000
Montana addresses on Senator Baucus's behalf. This mailing conmed Senator
Baucus's positions on issues with those of his Republican opponent. The pampet was
mailed on or about May 29. 1996. five days prior to the primary election.



The Complainant alleges that under Montana law, voters were allowed to write-in
the names of and vote for other individuals besides Senator Baucus in the primary
election. He further alleges, based upon information and belief, that several individuals,
as well as Senator Baucus, did receive write-in votes. On this basis, the Complainant
argues that Senator Baucus was not the MDP's nominee at the time the pamphlets were
mailed, and thus, the mailing was not covered by the "volunteer materials" exemption. In
fact, the Complainant states that Senator Baucus's nomination as the Democrat nominee
did not become official until August 22, 1996.

The pamphlets at issue contained a disclaimer identifving the Montana
Democratic Party as the sole sponsor of the mailing, without identifying the Baucus
Committee as having authorized the mailing or benefited from it. Moreover, the
Complainant asserts that the pamphlets utilized pre-pnnted mailing labels that were
produced by a high-speed commercial pnnter and not hand addressed by volunteers. The
Complainant further alleges that the labels were pre-sorted by a mail house using a nine
dg it zip code

The Montana Democratic Part 's 1996 Julk Quarterly Report discloses, on
Schedule B. the follovim disbursements S 10.000 and S10.584. made to the "November
Group" on Ma\ 29. 1996 and June 12. 1996. respectively, in connection with the
pamphlets. SO.016. S3 to the United States Postal Service on May 24, 1996, for postage.

According to the Complainan,. during the relevant period. the "'November Group"
v a a \endor to both the %lontana Democratic Part\ and the Baucus Committee. The
1')') .April Quarterk Report of the Baucus Committee discloses a disbursement of
S lS.(iW to the 'No\ ember Group- for direct-mail fundraising. Additionally, the
Complainant alleges that the Baucus Committee's 1990 Pre-Pnmary Report discloses
disbursements of S425 for "printing" and S5.000 for "professional services" to the
"No\ ember Group.- but fails to disclose either the receipt of an in-kind contribution
rom or a coordinated expenditure %kith the %IDP

I B.
The Response

The Baucus Committee joined in the response filed on behalf of the Montana
Democratic Party. The response states that the disbursements for the pamphlets were
made "pursuant to the 'volunteer materials" exemption. 2 U.S.C. 431(8)(B)x) and
i )(B)(viii). and I 1 C.FR § 100 71b)(15) and 100.8(b)(16). and properly reported as
such." According to the MDP. all aspects of the mailing were handled by volunteers; the
mailing list was owned by the .MDP. not a commercial list; and the MDP paid for the
mailine with federally permissible funds, none of which were donated by a national paty
committee. Volunteers affixed address labels, generated by the MDP's own mailing list
and equipment. Volunteers also sorted, bundled, and delivered the mail to the post office.
The response avers that the onlk role of any commercial vendor was to print and fold the
brochures.



0 0
The response includes a sworn declaration from the MDP's Executive Director

that Max Baucus was unopposed in the primary election, and that it was not legally
possible to write in or otherwise cast votes for any other candidate, because no other
candidate had filed the required declaration of intent to become a write-in candidate by
the fifteenth day prior to the election, as required by Montana law. See Montana Code
Annotated, § 13-10-211 (1996). Thus, the response argues that in every legal and
practical sense, Senator Baucus was the nominee of the Montana Democratic Party at the
time the pamphlets were mailed. Further, the response contends that even if the primary
had been contested, the "volunteer materials" exemption is available for disbursements
made on behalf of the presumptive nominee, before the time of formal nomination, with
the purpose and effect of influencing the general election. As support for this
proposition. the response cites the Commission's reasoning in Advisory Opinion ("AO")
1984-15, an opinion which addressed the applicability of § 441a(d) limits to
disbursements made by a national party committee prior to the general election.

il.
Law

The Federal Election Campaign Act of 1971. as amended ("the Act"), limits to
S5.000 per election the amount which multicandidate committees may contribute to
candidates and their political committees. 2 U.S.C. § 44 a(a)(2). It also prohibits
political committees from knowingly accepting contributions or making expenditures in
violation of the statutory limits Id at , 441a(a)(f). The Act requires committees to
report the contributions they make or receive. Id. at 434(b).

Under the Act, a "'contnbution'" includes -any gift. subscniption, loan, advance,..
or anything of value made by a person for the purpose of influencing any election for

Federal office... ." Id at , 431(8)(A)1) An "expenditure" is similarly defined as-any
purchase. payment. distnbution. loan. advance, deposit. or gift of money or anything of
'alue. made by any person for the purpose of influencing any election for Federal office."
Id at .3 431(1 ). Expenditures that are coorduwated with candidates or their conmittees
are deemed (in-kind) contributions. See id at § 44la(aX7XBi). ("exp itne made by
any person in cooperation. consultation, or concert, with, or at the request or wustaan
of. a candidate, his authorized political commmee. or their agents, shall be cau to
be a contribution to such candidate . see also Bucklev v. Valeo. 424 U.S. 1, 46
(1976).

Party committees ma%. however, make coordinated expenditures within the limits
established by 2 U.S.C. § 441 a(d) without such expenditures being deemed (in-kinc)
contributions (which would be subj ect to the S5.000 contribution limit in § 44It(a),
supra).' If a state party either exhausts its 441 a(d) (coordinated) expenditure limit, or

' In Colorado Republican Federal Canpaign (ommittee % Federal Election Commusion. 116 S. Ct. 2309,
2315-2316 (1996). the Supreme (ourt held that lor party expenditures to be subject to the limift of 2



assigns this limit to a national party committee, the state party may then only make
contributions to a candidate or his committee, or coordinated expenditures with a
candidate or his committee, within the limit of § 441a(a).

A.
The Volunteer Materials Exemption

The Act defines both "contribution" and "expenditure" so as to exclude payments
by a state committee of a political party for the costs of campaign materials, such as
handbills or brochures. 2 U.S.C. § 431(8)(B)(x) and (9)(B)(viii) and I I (.F.R. §§
lO0.7(b)(1 5) and 100.8(b)(16). To qualify for this "volunteer materials" exemption, the
payment must be "used by such committee in connection with volunteer activities on
behalf of nominees of such party." Id. at § 43 1(8)(B)(x) and (9WB)(vin) The payment
must not be:

I ) used "for the cost of campaign materials or activities used in connection with any
broadcasting. newspaper. magazine. billboard, direct mail. or similar type of general
public communication or political advertising." id at § 431(8)(B)xXI ) and
(9)(B)(iii)( 1)::

2) made from contributions that are not "subject to the limitations and prohibitions of
the Act." id at 431(8)(B)(x)(2) and (9)(B)(viiI)(2), and

3) made from contributions designated [by the donor] to be spent on behalf of a
paricular candidate or particular candidates." id at § 431(8)(B)(x)(3) and
(9)(B)(%- 1 431)

Materials purchased wilth funds donated by a national party committee do not qualify for
this "volunteer materials'" exemption. Sec 11 C.F.R. §§ 100.7(bX I5Xvii) and
100.8(b)( 16)(% ii). Furthermore, the materials must be distributed by volunteers, rather
than by commercial or for-profit organizations. Id at §§ 100.7(b)I5)Xiv) and
i O0.(b )( 0)ol)

B.
Montana Election Law

Montana requires "person[s] seeking to become a write-in candidate for an office
in any election [to] file a declaration of intent." Mont. Code Ann. § 13-10-211(l) (1996).
This "declaration must be filed no later than 5 p.m. on the 15' day before the election...

Id

L ,S C s 441aid). they must be actual/i coordinated w ith a candidate or his cowminee. rejecting the
Comussions presumptive coordination approach for such expenditures. See I I C.F.R. I 110.7(as5).

"TIlhe term direct mad means any mailing(s) by a comnercial vendor or any matling(s) made from

commercial lists" I I C.F.R. §k 100 7(bX 15)ui and lO0.8(bX 16Xa) (empuasis o ongal).
'"[A] contribution shall not be considered a d'.%iinaied contributon if the party comnittee disbursing the
funds makes the final decision regarding which candidate(s) shall receive the benefit of such
disbursement " I C F.R §§ 100 7(bX i 5)(11 and 100.8(b)( 16Xi) (emphasis n O nual).



Ill.
Analysis

The Commission finds that the "volunteer matenials" exemption applies to MDP's

"We Agree" brochures. According to the Respondents, volunteers performed virtually all

facets of brochure preparation and distribution. They affixed labels onto the brochures.'

They also sorted, bundled. and delivered the brochures to the post office. See II C.F.R.
§§ 100.7(b)(15)(vi) and 100.8(b)(l 6)(Iv) (materials must be distributed by volunteers,

rather than by commercial or for-profit organizations). The only role of a commercial
vendor was in printing and folding the brochures. This minor commercial activity does

not render the brochures "direct mail" F %ithin the meaning of 11 C.F.R § § 100.7(b)(15Xi)

and 10.8(b)(16)(i) (note two. supra) to which the exemption would not apply. 2 U.S.C.

-431(8)(B)(l(1) and (9)1 B) viii l ) See MUR 3218 (volunteer materials exemption
applied where commercial vendor pnnied brochures. but volunteers stamped return

address and bulk rate permit. sorted the pieces. and transported them to the post office),

\ IUR 3248 (exemption applied %%here commercial vendor pnnted brochures, but

volunteers wrote on or affixed address labels. sorted mail. and delivered it to post office).

Furthermore. the mailim %as prepared on behalf of the MDP's presumptive

nominee. .lax Baucus When the mamiin, occurred. Mr. Baucus was the only Democratic

candidate for the United States SenatC \loreo er. there could not be any other

Democratic candidates for this office % hile Montana allows write-in candidates, these

candidates must file declarations of int,: v, ithm fifteen days of the election. Mont. Code

-n, " -1-21l( I The "We .Are . nrochure "as mailed approximately five days

prio- to .Montana's pnrmar- election. anJ a: that time. no one had filed a declaration of
*nen' to seek the office of United Stat' '. "-"0. Thus. as both a matter of fact and as a

matter ot state la%%. Mr Baucus .%as ine .,i)Ps presumptive nominee.' The Commission
rcects the conclusion of its Office of General Counsel (OGC) that the exemption was not

a% ailable to the N1DP because the primar." eiection %%as still a few days away. Because
\1r Baucus's nomination \% as a tore,_one conclusion, the Commission declines to elevate
form o\ er substance

The labels were created from aI MDP maiiin2 iis," ind %-ere produced b, MDP computers.

The mailing itself reflected the Iact that th Mi: \1 DPicv ed %IT Baucus as its candidate for the general
election and Aas intended to assist \lr Baucus in the iveneral election The pieces contrasted Mir. Baemi's
positions on issues with those of hiN Repubiihar" opponent
"The Commission has reached even broader holaings regarding the availability of general election
spending limits prior to the actual nomination oi a candidate Set Advisory Opinion 1984-15 (nldiet a
party' commitee could make expenditures on behalf of a candidate pursuant to 2 U S.C. § 441a(d)pniorI*
the candidate's nomination. e,,en thoue h that ,%c-tion relers to "expenditures in connection with the gewmeral
el'ction") Here. %e need not reach so ftar at tmi- time ot the mailing. Senator Baucus was the om
candidate under Montana la , A ho could recci% e the Democratic nomination



Finally, the MDP almost certainly paid for the "We Agree" brochures entirely
with federally permissible funds, see 2 U.S.C. § 431(8)(B)(x)(2) and (9)(B)viii)(2), none
of which were donated to it by a national committee. Set II C.F.R. §§ 100.7(bXi5)(vii)
and 100.8(b)(l6)(vii). The Commission rejects as unlikely OGC's theory that the MDP
may have used national party funds to pay for them. OGC's theory is based upon the fact
that: a) the MDP received monies from the Democratic National Committee (DNC)
around the time the MDP made payments for the brochures, and b) these monies, in the
aggregate, approximate the total cost of the brochures.

But a preliminary analysis of the MDP's receipts and disbursements shows that it
had total receipts of approximately S 143.90.09 dunng the second quarter of 1996. the
time when it made various payments, totaling S27.061 53 (note seven, supra), for the

brochures. Thus. the MDP appeared to have ample funds, even without any transfers

from democratic committees. to pay the expenses associated with the brochures. It is

likei. the MDP had at least some of the non-transferred monies (6143.902.09 -
S26.298.28 = S1 I I -.- 13. I on hand %%hen it paid these expenses. unless the MDP was

knovinglv wriinp bad checks The MDP paid for the brochures prior to receiving
transfers that allegedly would ha\e covered the expenses (note seven. supra).

Moreover. of the four transfers that OGC relies upon to support its theory. only

t o of them--S 15.000 from the DNC on 6 3 96O and S4.800 from the DNC on 6/17/96

note seven. su pra -n, oh. e a "'co,. ered group- for purposes of the "volunteer materials"

cxemption Specificall\. matenals do not qualifN for the exempton if they are paid with

tunds donated b\ a ,natzonal I part% committee of a state committee See 11 C.F.R. §§
- ), vii) and I 0o 8 h l1 )\ i The other tx'. o transfers here. constituting

So.3Li6.2s of the alleeedl\ "'tainted- transters. in\ oi'e donations by the DSVF-a joint

fundraisinu committee. not a national committee As a result. these monies, even if used

h\ the MDP to pa\ for the brochures. %% ould not preclude the MDP from invoking the

exemption

The %IDP recei\ ed the iolio\vin iunds 52 . rom th Democrat State Victory Fund (DSVF) on
• 1'5 9f. S15.000 from the DNC on 6 3 W). S4 .t trom the DNC on 6 17 96. and $4.245.97 fm the

DSV- on 6 28 9b. for a total of $26. ! 19 2s The \IDP spent the follo% ing funds on the brochnes:
Sb.ol6 83 to the U S Postal Ser' ce on 54 1 c(,. SI .oOO to the November Group on 5/29/96; S135.70 to
Paul's Office Products on 6 11 9b. SIQ.5,4 to the November Group on 6 12 96. and $325 to Puat's Offlice

Products on b 28 96. for a total of S2".016 53 The difference betveen these receipts and i u is
$863 25 The transfers from the DSVF. hov, es er. cannot be counted as receipts for purpos of
determining the apphcability of the -' olunteer matenals- exemption because the DSVF is not a covaed
group" intra The difference bem een rcia'r receipts and disbursements is thus S7.261.53. Cosury to

OGCs assertion, then. the translerred monies, in the aggregate. do not approximate the total cot of the
brochures



In light of these facts, the Commission believes it is most likely that the MDP
paid for the brochures with qualified (non-national committee) monies. As a result, it

finds it unnecessary to conduct a modified "first-in, first-out" audit of the MDP.'

I'.
Conclusion

Because the Commission finds that the disbursements for the "'We Agree"
brochures are, by virtue of falling within the "volunteer materials exemption." not
"expenditures" under the Act, we need not address whether they are excessive
"coordinated expenditures." But even if the disbursements did not qualify for this
exemption. the Commission would. given the nature of the activity and the relatively
small amount in question (S26.298.28 1. exercise its prosecutorial discretion and not
pursue this matter. Heckler v. Chanei. 470 U.S. 821 (1985).

Scott Thomas
Acting Chairman

Dann% L.)lcDonald

Commissioner

Ka;6 Sandstrom
Qommissioner

eW Ello
Commissioner

David M. Mason
Commissioner

t

Darr-l R. Wold
Commissioner

November 19, 1998

'A modified FIFO analysis is the method the Commission normally uses to determine whether a stU poly
had sufficient non-national party funds to pa% for volunteer materials on those occasions when uvskfrs
from a national par. commuttee are pan of the state parry s income stream

I "
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~FEDERAL ELECTION COMMISSION
Washington, DC 20483

Craig M. Enle, Esq. anry 27, 1999

General Counsel
National Republican Senatorial Committee
Ronald Reagan Republican Center
425 Second Street, N.E.
Wshington, DC 20002

RE: MUR 4471

Dear Mr. Engle:

Enclosed please find the documnts you reques. For your reors 1 have also
included the original transmittal letter dated November 24, 1998, that was mailed with the
Statement of Reasons you did not receive. Please contact me at (202) 694-1650 iflI can be of
further assistance.

Eugene H. Bul
Attorney

Enclosures

Statement of Reasons
Comparison Chart
Letter dated November 24, 1998


