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Campioml canddft RouM Ddicol accd iga and exc=ive cibuions
in the form a( pemal omes , Willam H. Bine. Mr. DINicola haseith returnmd nr ipoed t lamfl c, momys which (1) facilhad Mr.

pe e his campgn € e 0 Ige is 1994 p rm . Sch blatant

subIsLfrlou ofa -O -v,- ---- c i the moa basi fedeal Plectio laws.

" 1.LD L ITQN

In*3 Natioil RxkC reioa Cummi~j~ ~ gs (*N.ILC.C.")t bY and thmogh its
e D crar, Mai Ci, amd C i CommEe, by am through

its CbJinmu , F. Mn, joilnly bring ds comim Iarwiu to 2 U.S.C. I 437g(a)(1)
(1994). Ihe N.LC.C. i led at 320 ft Sbc, S.EL, Wauhlngo D.C. 20003. The
Eric county RqbknCm iteIs kmbd at 26 Wee 8th Sent, B&,e, PA* 16501.
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RonMd DM ok for U.S. Conres in 1994 and kt in the May 10 primary.
Having M n moe ti It ever mimi, DiNookls cmpaig o a ed tMat
eeo in i do, owing ove $7,000. b t DiM 1994 ,Md-'w Report. Mr.
Diicola c ed p h on mOMY in hi casigcoimminks thwig te
riary ddg, kandog his C4mmte $4,000 ia l-MMay and Jun ad co $608.41
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mois the frt six months of 1995. &C DLMCOla FEC Rapon Loam MAe D 7W

C~zre~Erh.4).

Thrughmt 1994, Diicola for Co ess Cmmittee (othe Committeen) c W
bld fund-miars and to meLkit funds, collecting over $27,000 following D woo's
dleL &c IMcola 1994 Year-End Reort Summry (&h. 5). However, almos Wne of t&S
fonds collcted by the Committee in 1994 wet to repay the campaign's tstandin debts.
Nor did the Committee use its 1995 or 1996 rit to repay debts, and as of July 13, 1996,
theCommittee still owed unpaid 1994 bills including $63,372.54 in loans and
$12,259.75 in debt all to Mr. DiNicola himself. e Dl~cola 7113/96 Fllng Schedes C &
D.

By Febmary of 1996, it became quite clear that the Committee's 19951 fundraising had
in fact been designed to promote yet another candidacy by the criminal defense lawyer aIx not

to pay what it owed. DiNicola filed a new Sttemen of Candiday with the FEC on Fba y
21, 1996. So DiMcola 2/21196 FEC Form 2 (Eth 3). While Mr. DiNwola's decision Wit to

repay the Commitee's bills and loans from hnself greatly aided his 1996 candidacy, it was
clear that Mr. DiNWola had persomlly extended himself beyond his means back in 1994.

To make ends meet shortly following the 1994 campaign, Mr. Diicola obtained a

$20,000 personal loan from one William H. Binnie. e Dimcola 1996 Personal Fionwdal

Disclosure &atemem (Eck 2); see al Harry Soffer, "DiMcola Borrows from Campaign

Contributor, ' The Medlk Wrbu, July 27. 1996 at Al (Erh. 1). The terms and coffitona

- of Mr. DiNicola's obligation to Mr. Binnie remain undisclosed, and it is unclear whether the
Binnie loan preceded DiNicola's June 7 and June 21 loans to his own Committee. The
loan absolutely preceded DiNicola's 1995 in-kind contributions of $608.41 to the ommee.

Willi H. Bi attended college with Mr. DiNicola and has proved to be one of

Di1icola's biggest c contributors in 1994, contuting the maximum amount allowed
by law. Binnie and his wife have again contributed $1,000 to DiNicola's 1996 campan
effort. Binnie is declared on DiNicola's reports as owner of Carlisle Plastics Corp. based in

Boston, Massachusetts.

IV. DISCUSSION

A loan other than a bank loan is considered a contribution to the extent of the

outstanding balance of the loan. 2 U.S.C. § 431(8)(A)(1); see also FEC Advsoy Opinion

1985-33 (FEC regulaions "specifically proide that when a candidate receives a loan for use

iconnecton with her campaign, the candidate receives such a loan as an agent of her

authored committee). Ioans to pay living expenses while a person decides whether or axt to
become a candidate become contribuions if the person does become a candidate. FEC
Advsory Opinion 1978-40 [ 53411.



Row la acepe a pebo im of $20,000 from his r o a .-
,friend in 1994, shortly folowing the candidates first failed bid for U.S.

Congrews. &A St r., "DiMcola Borrorwfrom Campaign Comwbar," (Ek 1); j
DW&ce Pe twl we Dwow um , rA 2). Ins lon clearly ft ..... l"-

o's eent a prior loans ad co butions to the Committe and e
C mt s decision to ignr its bils andobl the 1994 campgn. BImle's
loan contituded a conMribution under 2 U.S.C. § 431(8)(A)(1) because without such ,
(1) Mr. DiN'ola could not have continued giving to his own campaign and (2) DD~cl
would have had to use funds raised by his Committee following the election and thrughout
1995 to pay off the Committee's debts and not to finance his current congressional bid.

Ther should be no question that Mr. Binnic's loan constituted a c when
made, just after the 1994 Congressional campaign, since these funds effectively -.dwre
DiNcola's own prior and subsequent contributions into the campaign. Binnia's lss
absolutely became a cont riution once D"icola became a candidat for the 1996 me (wha
he had raised or spent $5,0O0 for his next bid). &C C F Ad* y Opnim 1974) 1141.
Mr. DiMcola reported Binnie's contribution to the FEC as required by law, nbr a a
loan under 11 C.F.R. 104.3(d) noras acontribution under 11 C.F.R. 104.3(c).
the DiNicola Committee opted not to disclose this contribution because it was twety time the

limit. 2 U.S.c. § 441a(a)(1)(A) (1996). Perhaps Mr. DiNicola feared that his intimate
associations with Mr. Binnie would cost him the support of local labor organizations.

n way, Mr. Binnie's massive and undisclosed contribution to the DiNicola for Congress
Committee was unlawful.

--0 Mr. DiNicola's campaign activities mise two other questions as well. First, the fact
that none of the DiNicola Committee's 1995 fundraising went to pay off debts of the 1994

m iAficto reveals Mr. DiNicola's intention to run in 1996. Mr. Dicols siuld
have filed his Stemetof Candidacy much earlier, since his campain commite had rkaad

C) over $5,000 (all of which is now being used for his 1996 campaign) in the first quarter of
1995. && 2 U.S. C. §§ 431 (2) (A) and 432(e) (1) (1996).

Finally, Mr. DiNicola's apparent use of Mr. Binnie's excessive contrition for
personal expenses violates FEC personal expense guidelines. 2 U.S. C.6439a (1996).
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DiNicola borrows from campaign contributOr
By HARRY STOFFER
TRIBUNE WASHINGTON BUREAU

WASIlNGTON - Congressio-
tial hopeful Roo l)INIcola, who
has loa ied his campaign commit-
tee Inre than $75.000 since
1993,. has disclosed borrowing
inon1y for personal use from WIl-
Iam imi. a New Hampshire
IulrneRssman and campaign con-
I rillulor.

Federal Election Commission
urgulaoios prohibit loans., even
hr personal use. to congressional
randidates In excess of thelept

Halfway Co.uq Skte and Tft
RoOm. Opm 11 a.a. - p.m..
"aMM'. *1 1 "Ilay.

limit on contributions, which for
an Individual Is 81.000 per dec-
Uon - or, for example. $2.000 for
a primary and general election in
the same year.

DINicolas financid disclosure
stateent filed in March listed
the loan from Bitnnle at between
$15.000 and $50,000.

Bob Bauer. a lawyer specialz-
ing in election law, who has ad-
vised DiNleola. said the loan
amount was about 20.000. He
said it was Intended exclusively
for personal use and mw made In
md- 1964. when D*kolk was not
a candidate.

IMNkvol did nm for Congress
In 1994. but ka in tbhe M pri.
nar and mWslme I deedisi

to enter the 1996 race.
Kelly Huff. an FEC spokes-

woman, said it is true cogessio-
nal candidates are not permitited
to accept personal loans In excess
ot the contribution hOWLt but each
case's circumstances are difer-
ent. The Commisio would likely
rule on the D011colatascio
only if it were asked hor an advi-
moy opinion or If a complaint

were NWle.
RiAk oAsi. Cainpaw mner

fo incumbent Rep. Phi Bnqsh.
R-fKri. cmtntaded Teuayt this
is a cut-and-dried am-. "r.
DIFIeola sould apses..,e mud re-
turn thi 110 di-atiss. Any-
athg les in imeha he
sat.

J.J. Balaban. who became
manager of the DINdiola cas,,
paign last month when the randi
date overhauled operatim. ilmi
only defended the 1emorats it
nances but cam mut flring
against FAmbu.

He pointed out that an aidit ol
English's 1994 cmnpalgn foundevidence of excess contributions.
Improper corporae otrlibulo.
and missing Intomation about
contributors.

Balaban also pointed out thai
Rais cogrsi .m chiel i-
staff Is Robert Holat, who tlean
Rled under a gea of Mqupf toIlse ids n a! d JuY Jim-
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DiNicola
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1igated former n v At-
torney General Ernie Prete's col-
lection of Illegl campag funds
from vkieo poker operators. Hol-
ste was a longtime top aide to
Preale. who in 1906 pleaded
guilty to mall fraud and was sent
to federa priso,.

Hoiste mid Thursday that the
FCC audit of the 134 3njIah
campai n techtimii wor
that were c rrected a no pen-
aty was Impoed. He aso sad
hi pt with Prete hm bee
trU-01 I sired In the em"re
stoned distriet and that hall Sue
anyone who saW he p ated
in Iega activity.

In other words, maU brul.
Ing battle is in the otn for he
21IM Conigrem a Dietrt.

I

whic 3n*sh Wm w by a 2
pecenta poins In IO4 after
now-Cov. Tom idie held the am
for 12 years.

Meanwhile. Gary Ruaki. ex-ecutive dicw of the Ralph Nad-
er-founded Congrmsboal Ac-
countablity Prqect. mid the re
agnst ns to -a-da while
lelhed out by pages anid pma of
regulatory lanuag and advisor
opanions. is prett alutifs-P-r-
ward: It's a way to pW -
dowr n Io to Is-
nal office seekers.

Wl* FEC rep.emg se-
ions tend to lag behind eisms .

Rukin sid i is pad-muma rne-
the to have the mater dealt
with n "t ut of public oph-

Bkie reached In 10 lM.-
shli' sad he hm bma;*;z1o

ON=sh' sinestn 11O VIt mar-
vwd Umn mi oil 0. le aid
the lko which h dmhm tedde-
scre In delai. w m w to
" S i q p o r t a fr I e d ."
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Ronald A. Dillicola
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IEl Sank, l.A., Erie, PA ibrt:gage on 229 Ibryland Ave.
' Pnuis a i m or Po asm a. CA wp. tgige on 2522 Veteran Ave. on.

Ni11i Burnte Personal Loan X

PC lanko, N.A., Erie, PA Caatpgn Loan X
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John F. MI, m
Ede Couy RqWibm

N. 26 Wed 81t Slb
EfiePA 16501

RE: MM 4437

Dear Ms. Ciuo md W. imw.

Tbis tad= dl ft"i~ muo* an Aqip0W~ otyo wqdkt 10s
vowio oa* F."wsm Cgsp Ac of 1, m ded (" *

The ~ repmks) Wbal m" 4w"~a~w~w~

You wIN beImur sF. sismsS rn
d,~~ L',

. to UsOie ot e Omud Vena Siwh Iamtnt be wm m Ink unmw *

as Us cdgI~m1~. mmd Ue ICN44)7. "sen.dU

mab i l ~es~~n Fr - n ii bwodim u

dudisoUs im w~~ tbnigomllU
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Ron DOiN fa COqmps
821 Stue SU"
Erie., PA 16501

RE MUR 4437
Dear Mr.Fu

CO

DiNicola for Cop= (*CAMib") mi you bur, may 1m AoW hi Peim
Election C Anlpti At of 1971, m ed (Mwh At) A copy of sIolM is m d
We have nwnbere this m MeUR 4437. Pcm rew to this mmb In ami&

Umler te Mtyou hew hi o akdy to 11-rumsin w~~m~s~
be taken piM - Cft -'b- miyo,, u tuwe, i0 tis tINv. iftmm wmon

Whmr win~ ui11m
C be aatm oh hmiOt~~b mihmI $oo this lette. lf no 'w is re.olv,,d wtins 15 days, tbe Commulm my wh foihremuam

bed on the avadis ism.

:' This mmr. wl m in so= Ime wpvt 2 US.C J 4 md

§ 437g(aXi2XA) mbm do ilI hi Cuima i. wdq U msblbemro be
made puic Ifyou Mai to beqWu by Cam1 ifs &Mdu ph. 16-68166

Counssosby do~h inehd km im-sf 6v now sdd md
of suc oige, di 1 s&e ounselto rceiwm ay --ilcM2-omdMI
commimicatiom ft hi - D&wiin
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Ronald A. Dil oola
382 Lbuty 8 sWg
E696 PA 1650

RE MXI 4437
Dear Mr. D i

Ci The Fedud Eke" C m received a com aiMA hCOm #0 ln a
have v.,io. d Pe b.. MdCinp Act of 1971, m mimdd (f Ad4) A a" of
the o mplaiIs nloss We hMve mu bmd this suMeAr MUR 4437. Plesase vs to s
number in allim-m coi upoodm

Under th Adq ye hew thde Wto m a w~m od4
be takenspao yes o. ndmalt mdy htcuu w uorw A&) ym

belevem z~sw to Cemd d 17 OfO MOMS - Ww WhiI w
shuld e V -A a Womed w"c Aod bI Iaaems,***asob

Cowmen ~ ~ ~ ~ ~ lw-o o.. wm1 q dsSOWw'~~m

coauamo--a P l d

h% Md s no-" m ul in aocm! w4 & 2 UAC. a 4md
I 437(&XIZ)CA w"'m4~ Cosin a dht~wey&9*0 lobhe

mad p*MA& I Nym aes 1 ~i topsmd by counde an *As =dW -bo dohet
omiimby .sI~im wi m MMsut& the adomad dww

of such cow, d. W auh VA Cml to receive anY 00MIICSIOln =ad*
-omuicim ift~W
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35 Wenww*Raw
Rye, NH 0317O

R3: MURt 4437

N Dear Mr. BloiS

The Puam Eledi Cicnisa rmeved a aom psi whieb imds Ow you mayhave violated ft Feal Cmpuip Act of 1971, a mum" (No Actr) Aapy of
the coaiso iaed. Wela mvmddhis uter MU*t4437. Pkumnftods
number inll A tm -_-u--imm--o-

dw k a y yb l, MCI Ipoufky to , hift wku loidbe taka"0*0W Min imds. aVu~m how~ at 10i now*~j~

beleve m t a s d, i...m... m.. oi .11A,3id b mbdi Y~~AAil

cou srn w mins nu imiih is ,111* w4 , 2 Ua I
S437g(X2 XA M I=s j om , to bemaep*&wc Iyf~~t be reumiby c~as in Us MON pion. $sitdCommiuws _Rssplahow A nom alof - o s dam ad 1m Aumbe

of such coaim mdd~gs counl 10 receive m~y no cfim a
commiice do OIL~(mhh
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923 FIFTEENTH STREET. N.W.
WASHINGTON. D.C. 10005

Tuapwwt: tams esio
TeLgcopiem: (am1) 73?7n

August 29, 1996

BY FACSIMILE AND
UNITED STATES MAIL

Colleen E. Sealander, Esquire
Office of the General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 4437

Dear Ms. Sealander:

We have recently been retained by Mr. William Binnie to represent him in the
above-captioned matter under review. You should have received (or should be
receiving soon by facsimile) his designation of counsel form.

The Commission's letter to Mr. Binnie transmitting the complaint in this MUR is
dated August 15, 1996. Mr. Binnie received the complaint on August 22, so we
calculate that his response to the complaints due on Septmber6, 1996. We
hereby seek a brief extension of two weeks, until Sptember 20, 1996, to file a
response to the complaint on Mr. Binnie's behalf.

We are seeking the extension so that we can better assist the Commission to
resolve this matter. The complaint, importuning the Commission to extend its
jurisdiction to private transactions with foime candidates, raises factual and legal
issues that require more detailed review and reflection than the limited time available
permits. The brief extension sought will allow for this additional consideration and
result in a more informed and helpful respons.

Thank you very much in advance for your consideration of our request. Please
do not hesitate to contact me if you require addilonal information.
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RE MMR 4437

NODewr Nlemi Dmd uni Fiufl&:

This n is in weqom to yow ktwu* b (smil dfd aud riwdv Avpm 29. 9M6.
ronsin mexesa to respod to t coplit d in dk owm~

septmsib-rZ, M6.

if ymamv gmy~sisjhsu~~~:- ~om .g
219-340.

Ce~am T. SeOalmwa, Aflonwy
Cen"K --&ntDoce
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607 FOUMTXT SWAr, NW W S1n(.U;TON, D.C. 20005-2011

TELEpHONE: M 620.600 FACSVMUL: 202 434-1690

S 'A

Septnubef 3, 1996

Colleen T. Sealmder, Attomey
Central Enforceent Docket
6th Floor
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 4437

Dear Ms. Sealander:

This firm represents Ronald A. DiNicola in this matter. We received the
complaint immediately before out-of-town travel, upon the eve of the Democratic
National Convention in Chicago md die pending Labor Day weekend.

For this reason,
to prepare a response.
reply to September 23,

we would requet an additiona twety (20) days within which
The extemio we have requested would bing the date for our
1996.

We respectfully request you favorable considertion of this request

uly yours,

F. Bauer

RFB:jic
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in the Matter of: ))

)
and

)WILIA.M N. NIINZ. )
)

Matter Uhder Review 4437

MR. I IIA H. BINDIZ'8 O NRZABOM TO BELIVZE 3UmSITQT

By letter dated August 15, 1996, the Commission forwardo

the complaint in the above-captioned matter under review to M%. r

William H. Binnie. The complaint, filed by the National

Republican Congressional Committee ("Complainant"),

inappropriately importunes the Commission to assume jurisdiction

over a personal loan that Mr. Binnie reportedly made to Mr.

Ronald DiNicola (Binnie's college housemate and personal friend

ever since) weeks after Mr. DiNicola lost the 1994 Democratic

Party primary for Pennsylvania's 21st District House race.

Mr. Binnie respectfully provides the following submission

demonstrating there is no "reason to believe" that he violated

the federal campaign finance law or regulations. The loan was

unrelated to Mr. DiNicola's campaign. Accordingly, the

Commission should expeditiously dismiss the complaint pursuant to

11 C.F.R. S 111.9(b).

I. A GAIG FINAMNCE LAN REQUIRES A DUIOSISTRARLE EXU8
UEI A LOAN AND A CAMAOM FOR FEDERL OFFICZ Bar FEC
(AND 1 CCIIBSIOK) JURISDICTIOM ATTACR3S TO TE LOAN

The FECA defines the term "contribution" to include a "loan

made by any person for the purpose of influencing an

election for Federal office." 2 U.S.C. S 431(8) (A) (i) (emphasis

-I qqj



office] . . who receives • . any loan for use in connection

with the caapaign of suh candidate for election shall be

considered, for purposes of the Act, as having received the . . .

loan . . . as an agent of the authorised coumittee . . . of such

candidate." 2 U.S.C. I 432(e) (2) (emphasis added). The

Commission must dismiss the Complaint because the Complainant has

not demonstrated the required nexus between the loan and any

campaign by Mr. DiNicola.

I . T3 ZAS If am = TAT TEAT MR. a 3 3 IFIU A LO"
TO N. DLICOL& ZN CCCTZO 1111 ANM CAPI O M NI.
DMICOLK

Mr. Binnie did, indeed, make a loan in the amount of $20,000

Ito Mr. DiNicola on May 26, 1996. See Declaration of William H.

On Binnie, 1 3 (attached hereto as Exhibit 1). Mr. DiNicola, had

- however, already lost the 21st District primary on May 10, 1994.

The personal loan in question was not a "contributiono made to a

candidate as an agent of his campaign because Mr. DiNicola was

not a candidate when the loan was made.

Complainant has, moreover, adduced no factual basis to argue

that Mr. DiNicola's subsequent decision to run for the same seat

in 1996 converted him into a perpetual candidate or tester-of-

the-waters. Nor would any Commission presumption to that effect

be appropriate or constitutional.

Finally, Complainant has not shown that the loan

corresponded in any non-fanciful way or amount to Mr. DiNicola's

efforts to retire his 1994 campaign debt.

=O RRUAsM TO 3MEZIZ SWK BICO - - Page 2
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Messrs. Binnie and DiNicola have been personal friend *Sjce

college, where they were housmaten. They have known each other

for over twenty years. See Binnie Declaration, 1 2. As a result

of this long-standing personal friendship, Mr. Binnie knew that

Mr. DiNicola had a close family member who had been having on-

going legal difficulties since the 1970's, well before Mr.

DiNicola was a candidate for federal office. Ibid., at 1 5.

Mr. Binnie avers that Mr. DiNicola asked him for the loan in

question to help defray on-going legal expenses that this family

member was incurring. Ibid., at 4. Mr. Binnie provided the

loan to Mr. DiNicola for that purpose, and not for the purpose of

influencing any campaign for federal office. Ibid. The loan is

thus outside the Commission's purview.

CO IV. CONCLU10K

IW3 For the foregoing reasons, no "reason to believe* exists

that Mr. Binnie violated the federal campaign finance law or

regulations. The Complaint represents nothing more than an

election-year effort to manufacture negative publicity regarding

Mr. DiNicola. The Commission should, therefore, dismiss this

Complaint before the 1996 election and put this manufactured

campaign issue to rest.

O8330SOU TO BL1ZV3N 8 BMUU881 - - Pago 3



BRANDt LOWELL & RYAN, P.C.

RO1 Corporation)

Stanley N. Wand
D.C. Bar No. 213082
David B. Frulla
D.C. Bar No. 414170
923 Fifteenth Street, N.W.
Washington, D.C. 20005
(202) 662-9700

Counsel for Mr. William H. Binnie
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It Wil m .Zini, delr sflon

1.-I 1 aeti)elrto ae a yprcw g la

)

cvItaq . wemUe . )
~)

tat basi s.m4

7 , willai H. Mr.nie, dclswase a c folfr: .

I. d e ake this elartion based o my persnal kno udg .
2. I have been a personal friend of Mr. P]o. Di~loola since

college, *here y we mre housemates. I have known Mr. Di cl for

owr tVeniy years.

3. On Nay 26, 1994, 1 loaned Mr. DiNicol $20,000.

4. Mr. Di~icola had asked for the loan to hep deray a
family mmber's ongoing legal expenses,* and I made the loan an

that basis.

5. * Daedt on my longstnding personal friundebizp wih Mr.

Duetoola * knew of his qly membe' ongoing legal
diffiueltes and Ianew that these difficulties had bepan in the

1570 5, well hefor'e 1Mr. Dil~icola was a candidate C oz' fedadl

office.

F TEKDCLANANqT SAYETH NOT.

I declare under the penalty of perjury that the -foregoing he
true and correc.

oted on: !eptember, L&1996



607 FbsTH S ,RUT. N.W.- WASHMTON, D.C. 2000-201 I

TUL'IONE: 202 628-AW - FACsom: 202 434-1690

ROOMTF. A M
(202)4341602

Sepemer23,91996

Lawrence Noble, Esq.
General Counsel
Federal Election Comunissw
999 E Stret, N.W.
Washington, DC 20463

Re. MUR 4437

Dear Mr. Noble:

We have today filed a respomse to theC oplaint filed in this matter. In
addition to the --,h-me, we will be filing within the week a suppoiting affidavit from
Mr. DiNicola Beuse of h a n cdule, iclwi tmvel, he has been
unable to ompl the in of fidavit but we have made rats for
him to do so and retn it to this office wihin the t 48 hours.

If you have any question, please do not hesimte to let me know.

yours,

obet F. Bane
Counsel to Respondents

RFB:smb
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607 FoumWT STUET, N.W. WASHINGTON, D.C. 20005-2011
TELEPHONE: 202 628-600 FACSIMILE: 202 434-1690

ROOET?. BAL Sepmb 23, 1996
(202)434-1602

Lawrence Noble, Esq.
General Counsel
Federal Election Commison
999 E Street, N.W.
Waiton DC 20463

Re: MUR 4437

Dear Mr. Noble:
f's

_ Introduction

This is a reply by Rm D4icola and DiNicola for Coungms to the Complint
filed by Maria Cino md John Mla, alleging t a per l loe in the =nov of
$20,000 made to Mr. DKiala for peod rposes by a personal fficad
an illegal capin oiibution.

The Copann have fmled the theo at d ou Mr. DiNicola was
not a candidat at the tin, w for sm years l , the loan became a non
when Mr. DiNicola sbe It decded to run spin for the House of
Representatives in 1996. To this errdinay claim, the Complainats add some
other argumentended to show that the loan was somehow . but
will be shown, the "support" they provide directly refuts their own claim

Along the way -Cmpait make various errors in desmibing Mr. DiNicola's
campaign finances as reflected in the reports filed by his principal cmagn

12447700I/DAMM64OID

ANCHOMAE"EL~ WA N5I*MO UP* U4SIU MOMASM



Lawrence Noble, Esq.
September 23, 1996
Page 2

committee with the Commission. These errors pale in comparison to the errors in
their overall legal analysis. So even accepting for purposes of this response the
representations of the Complainants, their allegations fail to sustain a claim
recognized under the Act.

Facts

Mr. DiNicola was a candidate for the Democratic nomination to the House in
1994. Over the same period of his primary candidacy, Mr. DiNicola remained a
practicing attorney and remained also attentive to important personal matters
involving a family member with personal legal problems. He could not commit full
attention to either his regular vocation or family matters while campaigning for the
House.

The circumstances changed with his loss in the Democratic primary on
May 10, 1994. Mr. DiNicola found himself in the wake of that primary still
confronted with these family legal problems. In fact, the trial involving this family
member, requiring Mr. DiNicola's active participation and presence, began on
May 9 - the day before the primary - and continued for two weeks thereafter.
Mr. DiNicola was therefore unable to resume his law practice over this period, while
also required to maintain (along with other family members, such as his sister)
financial responsibility to assist with the payment of mounting legal bills.

Mr. DiNicola turned to a former college roommate and long-time friend
William Binnie for help with the pressures on his family finances caused by these
legal difficulties. Mr. Binnie, well familiar with these legal problems, agreed to loan
Mr. DiNicola $20,000 for these personal purposes. The loan was made on May 26,
1994, more than two weeks after Mr. DiNicola's candidacy ended and when he was
focussed now on the problems in his personal life and not on the campaign. He and
Mr. DiNicola agreed that the loan should be repaid, if possible, within a year, but
each understood, as friends, that if Mr. DiNicola was unable to pay it within or at that
time, the repayment could be extended as required, indefinitely. The loan from
Mr. Binie made the payment of these legal expenses possible, and Mr. DiNicola
proceeded to pay those expenses. Since that time, Mr. DiNicola has made modest
payments on this loan, but it remains substantially unpaid.

1244"7ooIDA2640.0131 Ey-



Lawrence Noble, Esq.
September 23, 1996
Page 3

The Complainants' Arpunents

The Complainants concede that Mr. DiNicola was not a candidate at the time
the loan was requested or received, and that he did not become a candidate again until
February of 1996. Ms. Cino and Mr. Mizner proceed to claim that in the month of
June, following the loan, Mr. DiNicola made limited payments on campaign debts in
amounts of $3,000 and $1,700, and that the only other payments made directly by the
candidate until he became a candidate in February of 1996 occurred in 1995 in the
form of an "in-kind" contribution of $608.31. The Complainants accept also that
these payments on the debt are consistent with a course of direct financial support for
his campaign by Mr. DiNicola throughout the 1994 cycle.

The Complainants do not even pretend that Mr. DiNicola applied the Binnie
personal loan to the payment of outstanding campaign debt. The loan in any event
was in the amount of $20,000, and Complainants only express concern over some
$5,000 in payments by Mr. DiNicola to retire campaign debts in a full year and a half
after the loan was made. They argue instead that the loan made it possible for
Mr. DiNicola to "ignore" his campaign debts. What this might mean, or how it states
a claim under the Act, is unstated. Indeed their argument undercuts itself.
If Mr. Binnie had made the loan for campaign-related purposes, Mr. DiNicola would
have no cause to "ignore" the remaining 1994 debt. He would, by any conventional

NZ logic, have paid it. Mr. DiNicola did not do so, because the loan was for personal, not
for campaign, purposes.

S--. So the Complainants offer still another "theory." In their view, the Binnie loan
must be a contribution because, almost two years later, Mr. DiNicola became a
candidate in the 1996 election cycle, also for a seat in the House. "Binnie's largess,"

they write, "absolutely became a contribution once DiNicola became a candidate for
the 1996 race." Compl. at 3. This theory is even more bizarre than its predecessor,
seeking Commission endorsement of the proposition that a candidate who accepts a
personal loan from a personal friend between elections may treat it as "personal" if he
never runs again, but a "contribution" after-the-fact if he ever chooses to seek another
federal office. The authority cited by the Complainants is not worth the name,
relating only to the acceptance of personal funds for living expenses during active
candidacy or "testing the waters" activities. In this matter, of course, Mr. DiNicola
did not begin "testing the waters" for any race as soon as the May 1994 primary
ended. In fact, Commission regulations would not permit a "testing the waters"

[24477-001/DA962640.013]



l~awrmne Nobk Esq.
S ber 23, 1996

Page 4

period ofulmost two years. I I C.F.R. § 100.7(bXlXi)(D).' Mr. DiMicola's
candidacy in 1996 did not develop until late 1995 and it was reflected formally in a
Saement of Org aon filed with the Commission in February of 1996 and his
candidacy for 1996 was not formal and reflected in a Statement of Candidacy filed
with the Commission until February of 1996.

The Law

Under the Commission's regulations, the question of whether a loan is a
contribution, made in support of candidacy, or an unrestricted "personal" loan,
depends on the facts and circumstances surrounding the loan. Among factms
considered in determining whether a loan is a contribution, or an unrestrictd personal
loan, are whether the individual was a candidate at the time that the loan was
received, = I I C.F.R. § 110. I0(bX 1), and whether the manner in which the loan was
made suggests a campaign-related purpose. 5= Fed. Election Camp. Fin. Guide
(CCH), Advisory Op. 1981-22 [15608110,759 (May 29, 1991). SM hg Fedel
Election Commission v. Ted Haley Congressional Committe, 852 F.2d 1111, 1112

-- (9th Cir. 1988).
C)o The Complainants also make no mention of the Commission's "persnal use"

regulations which bear also on the question of when the payment of personal expenses
of a candidate would constitute a "contribution," rather than a "personal" paymet or
loan outside the restrictions of the FECA. The rule focuses on whether the payment

-) would have been made "irrespective of candidacy." 11 C.F.IL § 113. l(g6); meIi
FEC Explanation and Justification, 60 Fed. Reg. 7871 (February 9, 1995)
("If [a) payment would have been made even in the absence of a candidacy, the
payment should not be treated as a contribution.")

The Comlaimnts also make various other claims about Mr. DiNicola's fdising an 1994
and 1995 which are inaccuate and which Complainants do not trouble themelves to i.
These allegations also do not connect in any way to a claim under the Act or to the centr objection
they peciot rise aginst the Binnie loan.

(244774.e MAM .o131



Lawrxe Noble, Esq.
September 23, 1996
Page 5

Conclusion

In this case, the candidate whose campaign ended borrowed funds to address
the financial pressure experience as a result of personal difficulties of a family
member for whom he had accepted significant financial responsibility. This loan was
made when he was no longer a candidate for any cycle, and it would have been made
had there been no prior candidacy at all. The law cannot apply on these facts to
accomplish the result Complainants seek - retroactive treatment of the loan as a
contribution in the event that the former candidate runs again, however much later, in
the future.

The Complaint should be dismissed forthwith.

-Very ly yours,

Robert F. Bauer
Counsel to Respondents

RFB:jic
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AFFIDAVIT OF RONALD DINICOLA

I, ROnald DiNicola, being duly swomn, do depose and say:.

1. In May of 1996, after my failure to win the nomination of my party for the

House of Representatives, I requested a personal loan from my former college

roommate and long-time friend, William Binnie, to assist me with the payment

of legal expenses icred by a family member.

2. The day before my primary, the trial involving this family member had begun,

and I was unable to resume my law practice while also still obliged to assist

with the trial and with the payment of my relative's legal expenses.

3. These personal ircmstancs faced by this family member and my

involvement in those circumstances were already known to Mr. Binnie. He

agreed on that basis to make the loan.

4. The payment of these expenses at the time would not have been possible on my

own assets and income. With Mr. Binnie's loan, I was able to proceed with he

payment of those expenses. I have been able to make small payments on this
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GENERAL CO~uNsw$ WRT IDITW
L JINIIKQROUCrON,

The cases listed below have been identified as either stale or of low

pririty based upon evaluation under the Enforcement Priority Sysun

(BPS). This report Is submitted to recommend that the Commissiono

loe pursue these casm.

IL CA ___OM ED FOR CLOSU

A. Cases Not Warranting Further Action Relative to Other Cases
Pending Before eCommson

EPS was created to identify pendirg cases which, due to the length of dwur

pendtcry in inactive status or the lower priority of the issues raised in the

n"mtt Mative to otheM p e pendi before theCommlss~on, do not

wrntfurther expenditure of ces. Central Enfor Pt Docket (CM)

evaluates each incoming matter using Commlssion-approved criteria which

remults in a numerical rating of each case.

Osing such cases permits the

CDOuWdlM nto foa it lmtd r on more' i o w PIcases p .m "

pendin before it. Based upon this review, we have identified 28 cases whh do
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A. Declin to open a MMl dlon the No ffsOve M 1, 9w

Apswm appIdsw i n"~

1.Pre-mm 336

2. Pre-MUR 339

B. Take no action, close th e effect May 19,1997, md appro Oh

approp~ tUr n the fllowingmatter

MUR 4419

MUR 44n

MUR 4424

MUR 4429

MUR 4430

MUR 4431

MUR 4433

MUR 4437

MUR 4440

bo

0

10.
11.

12.

13.

14.

15.

16.

17.

18.

MUR 4450

MUR4452

MUR4455

MUR 4456

MUR 4457

MUR 44"5

MUR 4461

MUR 4462

19.
20.

21.
22.

23.

25.

X

MUR"-

MUR "6

MUR 447

MUR4479
MUR 446

MUR 487

MUR4488

MUR 448
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z, Narjorie W. xsms, 6eretay of the 1pdemals~ let .

Comission, do hereby certify that the Co iLsso dceeids by a

vote of 5-0 an Nay 12, 1997, to take the following aetioms with

respect to the Gemweal Counsel's NaMy 6, 1997 repowt an

enforcement priorlty$

A. Decline to open a MR, clae the file
offeatLve Oy 1. 1997, a"G approve the
appropriate letters in the followimg nmattert

1. Pre-M* 338
2. Pe-UR 339

B. Take no actions close the file effective
May 19, 1997, and approve the appzopLate
letters in the following utters

ma 4419
NU 4423
M 4424
Ma 4429ma 430
ma 431

M 4433
Um 4437
Um 440

10.
11.
12.
15).
14.
15.

16.
17.
1.

M 4450
m 44S2

ma4455
ma4456
ma 4457
Ma 44(1ma 4461
ma444

19.
20.
21.
22.
23.
24.
2S.
26.

twa 446S
4469

m 447S

Ma 447)
NOR 446ma1 4467

Comissiaoers ,ikenso Zlliott0 NoD0maldl NoarM,

Thomas voted affirmatively for the decLsion.

Attestt

Received in the ecretariat: Tues,, Way 06,
Circulated to the Camissions Wed., May 07,
Deadline for vote i Non., Nay 12,

1997 2s45 p.m.
1997 1100 *s
1997 4a0*V.
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Sam Dawso, Execude k
National Rcbicm Coem-esdiu Co"mittee
320 First Street, SE
Washngt, DC 2000 03

John F. Mimer, Chairman
Erie County Rq I u C- mmittce
26 West 8th Sre

co Erie, PA 16501

RE: MUR 4437

Dear Mr. Dawson and Mr. Miner

On August S, 1996, the Fedral Election CImmiuion eceivd AMia Cimo md Joha

co Miner's complaint alleging certain violation of the Fedral Election Caummip Act of 1971,
as anmnd ("the Act').

After c te o this miSr, the C um bdmidW
exer6c its proecdiw dwka ot I** s *= take ~ s Wf
narrative. Accrdingly, 1- Ciuim odlisfiein tis ~eronlbr 19, 1997 s
Ia""er will become pu of t puc mord w#ia 30 dey&

0% The Act allows a comlit b seek judicia review o Cp d--m-um- of
this actim 51 2 U.S.C. f 437&X)8).

Sincerely,

F. Audm-, TW-

Attachnent
Narrative

:4-lm iZ 1 -
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INO MF CONGRM COMM rIE.

MariCm, Execuive Director of th Nawt Republican C ... ,,

and John Mimer, Cheira-m'of the Erie Couny Republican Commitee, allege dm W..
received a 20,00 peonal loan after his particlpamo in an c fuI prnmuy deets.
1994 from Mr. William aL Bionie, a pesol friev Complainants assert that this loen
costituted an excessive cnmribution to DiNicola's 1996 campaign for Congress becum it Pa

the former andidate the financial wherewithal to disregard the repayment of Ippro Im-sy

$70,000 in loans and deb owed to him by the 1994 campaign, and allegedly permitted o
to contribute more personal funds to his 1996 campaign than would otherwise have be

possible. They also allege that the Committee raised $27,000 during 1995 and did not use ay of
this money to retire the 1994 debts as of January 1996; they assert this constituted fimdidqin

anticipation of the 1996 campaign. Mr. DiNicola submitted a Statement of Candidacy for tdo
1996 election on February 21, 1996. Review of FEC reports indicates that the candi e Ol
has outstanding debts from the 1994 election cycle.

01 Respondents DiNicola and the Committee respond together that Mr. DiNicola was nwt a

candidate at the time he received the $20,000 loan. Mr. DiNicola, an attorney, states that he

sought and accepted this personal loan from Mr. Binnie, a close friend and former college

roommate, immediately after his primary loss. He claims that he had not re-established his law

practice at that point in time, and that the loan was intended to cover some short-term iving

expenses while he joined in the representation of a family member in court proceedings rig
.- after the primary election and which continued for approximately two weeks. He relates t a

portion of the loan was also used to defray some related legal expenses undertaken on beh of

the relative. He denies any relationship between this loan and his campaigns for Congress in

t)either 1994 or 1996.

Respondent William Binnie essentially confirms his personal friendship with Mr.
C) DiNicola, and states that the $20,000 loan was purely personal and completely unrelated to amy

election campaign or the retirement of any campaign debts.

This matter is less significant relative to other matters pending before the Commisiom.



RAL ELECTION COMMISSION
WS$NTON D 5.

RE: M 4437
Ronald A. Diticol
Rton DiNiwkl for Co ns, Philip B. Friedmnn Treasure

Dowr Wd BOW.

U,(Asph I, 1996, the Fe&l Election CommsiiOf notified you clims of a
.p _s mies* CeC- g i violations of the Federal Election Campin Act of 197 , as

06mm Aco ofdte oComplaint was enclosed with that notifcation.

rAfter couuideiig the circumstances of this ate, the Commission has dewerine to
inr) u i i discreion and to take no action aganst your clentL So atacbed

.--flWV1 odmdii11y, the Comm clion sed its tile in this matter on May 19,1997.

u l; hInt. € m l(Z)2n40

provwisions of 2 U.S.C. # 4370(aX 12) no longer apply and tfos Pue

wo.my

*1 is ow EDis la iftiui althgh the complete file mst be placed on the phk liopw

wm)*,, """=cC at mny time foloin c1rtificinotb Co-noi~EP

if &Cowau or 1"0 aeilst pero tepbi ecrpadu

anin~P ~ M& W fleth file My be placed on te public reod prio to Meep efysa

Irr

uhi ubnnssas wil be ded to t ptlic record who

If yo hae my qpestions pleaw contact Joni&fr Henry at (202) 21943400.

Sincerely

*wfu ryney

Cea Efeeet o



INICOILA FOR CONGRUSS COMMMflME

Maria Cino, Executive Direto of the National RepubIca Congressional CoIut
md Jota MiZM, CairMa of th Erie CVoAY RC uMiON' Mr.
Magid a $20,000 personal lon after I partiipatio in an unucssf primar lch C
1994 from Mr. William H. Binnic, a personal f1riend Comnplainants assert that this loan
constitute an excessive contribution to DiNicola's 1996 campaign for Congress because it Po

the former candidat the financial weewithal to disregard th repaymn of approximae
$70,000 in loans and debts owed to him by the 1994 campaign, and allegedly permitted D04lsl

to contribute more pasnal funds to his 1996 campaign than would otherwise have been

possible. They also allege that the Committee raised $27,000 during 1995 and did not use any of

this money to retire the 1994 debts as of Januay 1996; they assert this constituted fundrasi In

anticipation of the 1996 campaign. Mr. DiNicola submitted a Statement of Candidacy for th

1996 election on February 21, 1996. Review of FEC reports indicates that the candidate still
has outstanding debts from the 1994 election cycle.

Respondents DiNicola and the Committee respond together that Mr. DiNicola was rat a

candidate at the time he received the $20,000 loan. Mr. DiNicola, an attorney, states that he
o,, sought and accepted this personal loan from Mr. Binnie, a close friend and former college

roommate, immediately after his primary loss. ie claims that he had not re-established his law

practice at that point in time, and that the loan was intended to cover some short-term living

expenses while he joined in the representation of a family member in court proceedings righ
-- after the primary election and which continued for approximately two weeks. He relates that a

portion of the loan was also used to defray some related legal expenses undertaken on behalf of
1the relative. He denies any relationship between this loan and his campaigns for Congress in

14either 1994 or 1996.

Respondent William Binnie essentially confirms his personal friendship with Mr.

C) DiNicola, and states that the $20,000 loan was purely personal and completely unrelated to ay
election campaign or the retirement of any campaign debts.

This matter is less significant relative to other matters pending before the Commision
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Marm Cin, Executive Diretor of the National Repubican Congressional C m i
and John M im, Chairman of thw Eno County Repiblican Committe, allege that Mr. I";
received a $20,000 persol loan aler his participation in an unsuccessful primm electo is
1994 from Mr. William H. Binme, a personal friend. Complainants assert that this loan
constituted an excessive contribution to DiNicola's 1996 campaign for Congress becaue it pm
the former candidate the financial wherewithal to disegard the repayment of approximly
$70,000 in loans and debts owed to him by the 1994 campaign, and allegedly permitted DtkNicol
to contribute more personal funds to his 1996 campaign than would otherwise have been
possible. They also allege that the Committee raised $27,000 during 1995 and did not ue amy of
this money to retire the 1994 debts as of January 1996; they assert this constituted fundik is
anticipation of the 1996 campaign. Mr. DiNicola submitted a Statement of Candidacy for the
1996 election on February 21, 1996. Review of FEC reports indicates that the candidate atill
has outstanding debts from the 1994 election cycle.

Respondents DiNicola and the Committee respond together that Mr. DiNicola was not a
candidate at the time he received the $20,000 loan. Mr. DiNicola, an attorney, states that he

0% sought and accepted this personal loan from Mr. Binnie, a close friend and formr colleg

roommate, immediately after his primary loss. He claims that he had not re-established his law
practice at that point in time, and that the loan was intended to cover some short-term living
expenses while he joined in the representation of a family member in court proceedings right

- after the primary election and which continued for approximately two weeks. He relates that a
CC portion of the loan was also used to defray some related legal expenses undertaken on bealf of

the relative. He denies any relationship between this loan and his campaigns for Congress in
1-either 1994 or 1996.

Respondent William Binnie essentially confirms his personal friendship with Mr.
DiNicola, and states that the $20,000 loan was purely personal and completely unrelated to any
election campaign or the retirement of any campaign debts.

This matter is less significant relative to other matters pending before the CommiUo
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