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‘Section mumu of m- a o! ‘the United States Code
requires that each report shall disclose the amount and nature of
outstahding debts and obligations owed by or to such political
committee.

Section 104.11(a) of Title 11 of the Code of Pederal
Regulations states, 'in part, that debts and obligatioas owed by or
to a politieal committee which remaia ocutstanding shell be
continuously reported until extinguished.

Section 104.11(b) of Title 11 of the Code of rederal
Regulations states, in part, that a debt or obligation, the amount
of which is $500 or less, shall be reported as of the time payment
is made or not later than 60 days after such obligation is
incurred, whichever comes first. A debt or obligation, the amount
of which is over $500 shall be reported as of the date on which
the debt or obligation is incurred, except that any obligation
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incurred for rent, salary or other regularly reoccurring by
administrative .8600‘0 shall not be reported as a debt before the
payment due date.

During our review of selected disbursements, the Audit
staff noted that obligations, owed to 24 vendors, totalimg
$1,052,098 were not disclosed. These obligations related to
expenses incurred for telephone charges, telemarketing, media,
events, research, travel reimbursements, direct mail, delivery,
air travel, and lodging.

At the exit conference, the General Committee was
provided with a schedule of debts and obligations that were not
reported. The Treasurer stated that he did not consider any
obligations as debts for reporting purposes until the iavoice had
been received by the Accounting Department and approved for
payment by the appropriate personnel.

A written response from the General Committee, dated
October 22, 1993, asserted that the invoices were processed and
paid in a timely manner. Further, the response explained that the
General Committee reported debts and obligations based on the date
the invoices were received, and provided explanations as to why
certain invoices were not received timely. For example, the
original invoice was misplaced and a replacement copy was obtained
at a later date from the creditor; in certain instances, invoices
were issued to the White House Administrative Office, who then
later forwarded the invoices to the General Committee.

The regulatory standard is the date of incurrence not
the date the invoice is received in the General Committee’s
Accounting Department. Although the information provided may
explain the delay in the General Committee’s actual receipt of a
particular invoice, such explanation does not, in the Audit
staff’s opinion, remove or modify the regulatory requirement that
these debts be disclosed as of the date incurred.

In the interim audit report the Audit staff recommended
that the General Committee file amended reports to correct the
public record.

In response to the interim audit report, the Treasurer
states that the standards used by the Audit staff in reviewing
debts and obligations "misapplies the regulations® and, as
applied, would "place an unreasonable burden on political
committees.” The Treasurer specifies that the "regulation
expressly defines the debt or obligation as ’'a loan, written
contract, written promise or written agreement to make an
expenditure’.”

The Treasurer contends that the regulation cited is not
relevant because the aforementioned transactions were “generally
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undertaken without a ‘written’ agreement specifying precise -
charges in advance and therefore do not fall into the categeries
listed in the regulation.”

In addition, the Treasurer maintains that the eral
Committee promptly paid and/or reported debts and obligations in
accordance with its policy, which in the opinion of the Treasurer,
created no financial benefit. According to the Treasurer, the
issue was the timing of disclosure.

In conclusion, the Treasurer states that the General
Committee has begun to prepare amended reports to disclose the
transactions.

The General Committee indicated that the Audit staff
considered all debts over $500 as reportable, as of the date
incurred, regardless of wvhen the invoice was received. It should
be noted that the interim audit report does not suggest that the
General Committee should have reported all debts (over $%00) as of
the date incurred. The debts in question were determined to have
been incurred during a reporting period and outstanding at the end
of that specific period.

It is the opinion of the Audit staff that the scope of
the regulation at 11 C.P.R. §104.11(b) is not limited to loans,
written contracts, written proaises and written agreements but,
inclusive of all debts and obligations including those mentioned
above. Therefore, contrary to the interpretation of the Gemeral
Committse, the regulation cited does apply to the transactions at
issue.

As stated above, the regulatory standard is the date of
incurrence not the date the invoice is received in the General
Committee’s Accounting Department. In the Audit staff’s opinion,
the General Committee’s response sufficiently explains why the
above debts were not disclosed, however, the explanation does not
modify the regulatory requirement that the aforementioned debts
are required to be disclosed.

The General Committee indicated amended reports would be
ready for filing in the near future. Amendments were filed on
September 7, 1994, which materially corrected the disclosure
errors.
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B. Reporting of Debts and Obligations

Section 434(b)(8) of Title 2 of the United States Code
requires that each report shall disclose the amount and nature of
outstanding debts and obligations owed by or to such political
committee.

Section 104.11(a) of Title 11 of the Code of Pederal
Regulations states, in part, that debts and obligations owed by or
to a political committee which remain outstanding shall be
continuously reported until extinguished.

Section 104.11(b) of Title 11 of the Code of Federal
Regulations states, in part, that a debt or obligation, the amount
of which is $500 or less, shall be reported as of the time payment
is made or not later than 60 days after such obligation is
incurred, vhichever comes first. A debt or obligation, the amount
of wvhich is over $500 shall be reported as of the date om which
the debt or obligation is incurred, except that any obligation
incurred for rent, salary or other regularly reoccurring
administrative expense shall not be reported as a debt befere the
payment due date.

During our review of selected disbursements, the Audit
staff noted that 16 obligations, owed to eight vendors, totaling
$235,587 were not disclosed. The obligations related to expenses
incurred for long distance telephone, direct mail, printing of
fundraising solicitations, computer consulting, and limousine
rental.

At the exit conference, the Compliance Fund was provided
with a schedule of debts and obligations that were not disclosed.
The Treasurer stated that the Compliance Fund did not consider any
obligations as debts for reporting purposes until the invoice had
been received by the Accounting Department and authorized for
payment by the appropriate personnel.

In a written response, dated October 21, 1993, the
Treasurer asserted that the Compliance Fund paid invoices in a
timely manner, usually within a few days of receipt. PFurther, the
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" Treasurer explained that as soon as invoices were received check

authorisations were prepared and items wvere promptly submi o

. '."‘ 'mt L]

The regulatory ;taada:d is the date of incurrence not
the date the inveoice is received in the Compliance Pund’s
Accounting Department.

In the interim audit report the Audit staff recommended
that the Compliance Pund file an amendment to correct the public

record.

In response the Treasurer incorporated by reference the
General Committee’s response discussed at FPinding II.B., Reporting
of Debts and Obligations (see pages 8-10).

As noted at PFinding II.DP., the response sufficiently
explains wvhy the above debts were not disclosed; however, the
explanation does not nullify the regulatory requirement that the
aforementioned debts be disclosed.

The Compliance Fund indicated amendments would be ready
for filing in the near future. Amendments were filed on September
7., 1994, wvhich materially corrected the disclosure errors.
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RELEVANT STATUTES:

COMPLAINANT:

MURs 3664, 4170, 4171, 4289
Staff Members: Delanie De Wittt Painter
Matthew J. Tanielian

COMPLAINT AND AUDIT REFERRALS

Bush-Quayle ‘92 Primary Committee, Inc., and
J. Stanley Huckaby, as treasurer

Bush-Quayle ‘92 General Committee, Inc., and
J. Stanley Huckaby, as treasurer

Bush-Quayle *92 Compliance Committee, Inc., and
J. Stanley Huckaby, as treasurer

2 US.C. § 431(13)A)

2U.S.C. § 432(i)

2 US.C. § 4340b)OXA)

2 US.C. § 434(b)X8)

2 US.C. § 441aa)1XA)

2US.C. § 441a(f)

2 US.C. § 441b(a)

26 U.S.C. § 9007(a)

11 CF.R. § 100.7(bX8)

11 C.FR. § 104.7(b)

11 CFR § 114.9¢)

11 CFR. § 104.11(b)

11 C.FR. § 116.1(c)

11 CFR. §1163

11 C.FR. § 116.5(b)
C.F.R. § 9004.7(bX(5)

MUR 3664: Democratic National Committee

INTERNAL REPORTS CHECKED: Disclosure Reports, Audit Documents

FEDERAL AGENCIES CHECKED: None
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This Gemeral Counsel’s Report addresses four Matters Under Review (“MURs™) ,1: :
involving the Bush-Quaye ‘92 Priruay Comamites, Ic. “Primary Commitice™), 64 Bishe
Quayle *92 General Committee, Inc. (“GEC™), and the Bush-Quayle *92 Compliance Commuitics,
Inc. (“Compliance Committee™) that originated from the 1992 presidential genoral election
campaign of President George Bush and Vice President Dan Quayle.

MUR 4171 was generated by an audit of the Primary Committee undertaken ia
accordance with 26 U.S.C. § 9007(a). The Primary Committee was the principal suthosized

campaign committee for President George Bush’s campaign for the 1992 Republican presidential
nomination. The Audit Division referred five matters to this Office. Based on the fiacts and
considerations of prosecutorial discretion, the Office of General Counsel recommends thet the
Commission find reason to believe but take no further action concerning matters involving
excessive contributions, wse of corporete aircraft, and disclosure of occupation and name of
employer. mmmmmumﬁﬂmwm
engage in conciliation with the Primary Committee prior to a finding of probable cause o believe
concerning the remaining matiers involving reporting of debts and obligations and staff
advances. This Office recommends the Commission find reason to believe, but take no further
action against Robert Holt, an individual who made staff advances.

MUR 3664 was generated by a complaint filed on November 2, 1992 by the Democratic
National Committee against the GEC and J. Stanley Huckaby, as treasurer. MUR 3664 involves

the GEC'’s failure to properly report debts and obligations for campaign-related travel.

" President Bush and Vice President Quayle were renominated by the Republican Party on August 20, 1992.
The 1992 General Election was on November 3, 1992.
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liw , the complaint alleged that between August 1992 and the Mﬂ-‘wﬁ '
' GEC fhailed to report %0 the Commission amy reimbursement made o, or dubts and obligitions

owed to, the United States Treasury for campaign-reiated use of Air Force One and Air Force

Two. On January 25, 1994, the Commission found reason to believe that the GEC violsted

2U.S.C. §434(b) and 11 C.F.R. §§ 104.11(b) and 9004.7 by failing to report estimated debts aad
obligations incurred for campaign-related travel and authorized further investigation %o determine
the amount of the apparent violation.” The GEC has made two requests that this matter be
dismissed. This Office recommends the Commission deny both requests for dismissal and
engage in conciliation with the GEC prior to a finding of probable cause 0 believe.

MUR 4289 was generated by referrals from the joint audit of the GEC and Compliance
Committee undertaken in accordance with 26 U.S.C. § 9007(a). The Audit Division refisrred two
matters to this Office concerming the reporting of debts and obligations by the GEC and
Compliance Commitice. This Office recommends thgt the Commission find reason o believe
and engage in conciliation with the GEC and Compliance Committee prior 1o a finding of
probable cause to believe.

MUR 4170 was generated by a referral from the joint audit of the GEC and Compliance

Committee undertaken in accordance with 26 U.S.C. § 9007(a). The Audit Division referred one

- The Commission originally made the reason to believe findings on July 20, 1993. The subsequent findings

were made pursuant to the Commission's November 9, 1993 determinations regarding procedures to be followed in
light of FEC v. NRA Political Victory Fund, 6 F.3d 821 (D.C. Cir. 1993) ("NRA"), petition for cert. dismissed for
lack of jurisdiction, 115 S.Ct. 537 (1994).

On July 20, 1993, the Commission also approved a Subpocsa to Produce Documents and Order to Submit
Written Answers directed to the GEC. The Commission did not revote the Subpoena and Order based oa the GEC’s
representation that most of the subpoenaed documents were in the possession of the Audit Division, which was
conducting an audit of the GEC pursuant to 26 U.S.C. § 9007(a).
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~ mtier to this Office concerning disclosure of occupation and name of employer. This Office
' recommends that the Commission find reason to bolieve, but take no further action.

L MUR471

MUR 4171 was generated by an sudit of the Bush-Quayle ‘92 Primary Committee, Inc.
The Aundit Division referred matters to this Office involving excessive contributions, use of
corporate aircraft, staff advances, disclosure of occupation and name of employer, and reporting
of debss and obligations. This Office recommends that the Commission find reason to believe
and engage in concilistion with the Primary Committee prior o a finding of probable canse to
belicve comcerning matters which involve reporting of debts and obligations and staff advences.

A. EXCESSIVE CONTRIBUTIONS

The Federal Election Campaign Act of 1971, as amended (“the Act™), limits the smount
that an individual may contribuse to any candidate to $1,000 with respect 10 any election.
2US.C. § 441a(a)(1XA). No candidate er political commitiee shall knowingly accept any
contribution which exceeds the comtribution limitations. 2 U.S.C. § 441a(f).

The Primary Committee directly received excessive contributions totaling $135,751
during the campaign. The Primary Committee issued timely refund checks for 156 of the
contributions totaling $132,751, which were never negotiated.’ The Primary Committee did not
issue timely refund checks for three contributions, with excessive portions totaling $3,000. One
of these contributions was received on April 17, 1992, but not refunded until January 14, 1993.

Although the refund check was cashed, the refund was not made timely in accordance with

" The Commission notified the Primary Committee by letter dated June 2, 1992 that the Commission will no
longer recognize untimely refunds made more than 60 days following the candidate’s dae of incligibility or the
receipt of the letter, whichever was later. Thus, the Commission did not recognize untimely refunds made by the
Primary Committee after October 19, 1992, 60 days after the candidate’s date of ineligibility.



Commission policy. The other two contributions wees incorrectly attributed. The Primary
Commitice made & payment o the United States Treasury in the stnouat of $119,501 on October.
21, 1993 and paid the remaining $16,290 for these excessive contributions in respoase to the
mmm.

The Primary Committee also received seven excessive contributions totaling $6,050
through joint fundraising events with the Ohio Republican Party State and Federal Accounts. Six
of the seven contributors had previously made direct contributions to the Primary Commitiee.
The Primary Committee received these contributions on August 14, 1992 but did not refund them
until December 4, 1992. Since the refunds were untimely, the Primary Committec made a
payment of $6,050 10 the United States Treasury in response 10 the Interim Audit Repoct.

The excessive contributions received by the Primary Committee totaled $141,801. While

the transactions described here apparently were in violation of 2 U.S.C. § 441a(f), this Office

Primary Commitice attempted to make timely refunds of most of the excessive contributions, but
the refund checks were not negotiated by the contributors. Thus, despite its efforts to comply,
the Primary Committee was unable to make timely refunds because the checks were stale-dated.

Finally, the Primary Committee did not contest the findings of the Audit
Division and promptly made payments for the excessive contributions to the United States
Treasury during the audit process, thereby saving Commission resources. Therefore, the Office

of General Counsel recommends that the Commission find reason to believe that the Bush-
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Quayle 92 Primary Comittee, Inc., sud J. Staney Huckaby, as treasurer, violsted 2 US.C.

~ §441a(f), but weke no furthet action.

B. PROHIBITED CONTRIBUTIONS - USE OF CORPORATE AIRCRAFT

It is unlawful for any corporation t0 make a contribution in connection with a federal
election, or for any candidate or political committee to accept such a contribution. 2 U.S.C.
§ 441b(a). The Commission's regulations provide that a candidate, candidate's agent or person
traveling on behalf of a candidete who uses an airplane which is owned or leased by a
corporation that is not licensed to offer commercial services for travel in connection with a
federal clection must reimburse the corporation in advance. 11 C.F.R. § 114.9(c). The
regulations further provide that the amount of the reimbursement shall be the first class airfare
for travel to a city served by regularly scheduled commercial service, or the usual charter rate for
travel to a city not served by a regularly scheduled commercial service. 11 CF.R. § 114.9).

The Primary Committee paid two corporations for use of company aircraft: llﬁ'ﬁh
frvine Company and $9,384 to the Mosbacher Energy Company.® While the flights occurred
between January 28 and 30, 1992, the Primary Committee did not reimburse the corporations
until February 18, 1992, approximately three weeks later.

Because the Primary Commiittee did not reimburse the corporations in advance fer the air
travel as required by the regulations, the Primary Committee received a prohibited corporate
contribution in violation of 2 U.S.C. § 441b(a)and 11 C.F.R. § 114.9(¢). See MUR 3309

(Commission found reason to believe that the Dole for President Committee violated 2 U.S.C.

x The amounts billed and paid approximated the first class airfare and satisfied the billing provisions of the
regulations. 11 C.FR. § 114.9(e).
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§ 441b(a) by failing to pay for the wse of corperate sircralt in advance). chuu.-.u.ﬁ.
 recommends that the Commission take mo flrther action concerning this matter. The
corporations were fully reimbursed within three weeks of the travel, and the Primary Commitiee
contends that it peid the reimbursements immediately upon leaming of the flights.®

See Attachment 2 at 3. Moreover, the Primary Committee contends that the incidents were
isolated and unintentional. /d. In geneval, the Primary Committee did not allow its staff to use
corporate aircraft. /d Following these incidents, the Primary Committee reaffirmed its policy
with a written policy statement prohibiting the use of corporate aircraft and requiring staff to
clear any exceptions with the Primary Committee’s counsel in advance of the date of travel. id
It appears that the Primary Commitiee’s actions prevented any subsequent problems of this kiad.
Considering the amount of moncy involved, the relatively short time between the travel and the
reimbursement, and the Primary Committee's attempts to comply with the law and to prevest
sdditional violations, this office believes that no further action is appropriate.

Therefore, the Office of General Counsel recommends that the Commission find reason
to believe that the Bush-Quayle ‘92 Primary Commitiee, Inc., and J. Stanley Huckaby, as
treasurer, violated 2 U.S.C. § 441b(a) and 11 C.F.R. § 114.9(¢), but take no further action.

C. STAFF ADVANCES

Individuals are prohibited from making contributions to any candidate in excess of

$1,000 with respect to any election. 2 U.S.C. § 441a(a)(1)A). No candidate or political

. By contrast, the Dole for President Committee took nearly a year to complete the necessary payments for

the use of corporate aircraft. MUR 3309.
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~ contribution which exceeds the contribution limitations. 2 US.C. § 441a(f). - i

wmamwa.pﬁwmwawuwm
parsoasl fands, or advances, are contributions. 11 C.F.R. § 116.5(b). NM“
section 116.5 out of 2 concern that during critical periods in a campaign when an authorized
committee is experiencing financial difficulties, individuals may attempt to circumvent the
substantial periods of time. See Explanation and Justification for 11 C.F.R. § 116.5(b),

55 Fed. Reg. 26,382-83 (June 27, 1989).

There are several limited exemptions from this general rule. If an individual has
expended funds for transportation expenses on behalf of a candidate, any unreimbursed amount
not in excess of $1,000 with respect to a single election will not be considered a contribution.
11 CF.R. § 100.7(b)8); see also 11 CF.R. § 116.5(b). Any unrcimbursed payment froma =
volunteer’s personal funds for usual and normal subsistence expenses incidental to volunteer
activity is also not a contribution. /d Moreover, advances will not be considered contributions
if they are for an individual's personal transportation or for usual and normal subsistence
expenses related to travel on behalf of the campaign by an individual who is not a velunteer.

11 C.F.R. § 116.5(b); see Explanation and Justification for 11 C.F.R. § 116.5(b)X1), 55 Fed Reg.
26,382-83 (June 27, 1989). This exemption only applies where the individual is reimbursed
within 30 days if a credit card was not used, or within 60 days following the closing date of the
billing statement on which the charges first appeared for amounts paid by credit card. 11 C.F.R.

§ 116.5(b)X2).




~ An individual, Robert B. Holt, volunteered fundraising services o the Primary
Committee and made sdvances of $12,598 ia exocess of his $1,000 individusl contribution
limitation in peymends for travel, subsistance, and campaign-reiated goods and serviess.® The
Primary Committee eventually reimbursed all of these expenses.”

During the audit, the Primary Committee made a number of arguments to support its
position thet the advances were not excessive contributions. See Attachment 2 at 3-6. Chiefly,
the Primary Committee contends that Mr. Holt was a commercial vendor who provided his
fundeaising activities on a volunteer basis but sought payment for associated travel and telephone
expenses. /d Thus, the Primary Committee argues, Mr. Holt’s advances should be treated as

extensions of credit by a commercial vendor under 11 C.F.R. § 116.3, despite the fact that Mr.

Holt was volunteering his services.® /d The Primary Committee has not provided sufficient

evidence to demonstrate that Mr. Holt was a commercial vendor whose usual and normal
busincss was 10 provide fundraising services. See 11 CFR. § 116.1(c). Indeed, based on the
evidence provided from the Primary Committee and Mr. Holt, it appears that Me. Holt is im the
oil busimess. See Attachment 1 at 7-10. Moreover, Mr. Holt’s advances de not meet the

regulatory exemptions to 11 C.F.R. § 116.5 because the expenses were not solely for Mr. Holt’s

travel and subsistence.

. Mr. Holt made a $1,000 contribution by check on October 8, 1991 and made advances of $12,598 in
excess of his contribution limitation. This amount reflects the highest outstanding excessive contribution resulting
from over {00 advances Mr. Holt made during a period of ten months.

: The $12,598 advanced by Mr. Holt was outstanding for approximately 33 days. Some advances were
reimbursed in 13 days, while others remained outstanding for up %o 47 days.

’ The Primary Commitiee presented this argument in response io the Interim Audit Report. The
Commission, however, approved the Final Audit Report which expressly reaches the contrary conclusion.
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believe that the advances wese Ik Gonribuions from Mr. uuuhw

which exceeded his individual contritutica limitation by $12,598 in violation of 2 US.C.

§ 441a(a)(1XA). This Office also recesmmends; the Cosamission find thers is reason 0 believe
that the Bush-Quayle '92 Primary Committee, Inc., and J. Staniey Huckaby, as treasurer, violated
2 US.C. § 441a(f) by knowingly accepling these excessive in-kind contributions. This Office
recommends, however, that the Commission exercise its prosecutorial discretion and take no

further action against Mr. Holt.”

D. DISCLOSURE OF OCCUPATION AND NAME OF EMPLOYER

Committees must file reports with the Commission for each reporting period, disclosing
the identification of each person (other than a political comméttee) who makes a contribution
during the reporting period which sloms or combimed with ether contributions wihia the calendar
year has an aggregate vabe in €xoess of $200, shyag With the date and amount of any such
contribution. 2 U.S.C. § 434()3XA). The term “identification” means, is the case of each
individual, the name, the mailing address, and the occupation of the individual, as well as the
name of his or her employer. 2 U.S.C. § 431(13XA).

If the treasurer of a political committee shows that best efforts have been used to obtain,
maintain, and submit the information required by the Act for the political committee, any report

or records of the committee shall be considered to be in compliance with the Act. 2 U.S.C.

’ This recommendation is consistent with the Commission's decisions in several enforcement matiers
involving similar instances of staff advances to publicly-financed presidential commitiees. See, e.g, MUR 4172
(Clinton for President Committes) and MUR 3991 (Brown for President). In those matters, the Commission found
reason to believe that individeels who made staff advances violated 2 U.S.C. § 441a(a)(1)(A) but ook no further
action against those individuals. However, the Commission found reason to believe that the committees in those
matters violated 2 U.S.C. § 441a(f) and pursued those violations.
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- be deemed to have exercissd best cfforts unless be or she has made ot loast one offort per
contribution solicitation, either by a written request e by an oral request which is documented in

writing, to obtain the information from the contributor. 11 C.F.R. § 104.7(b) (1994).'® Such
efforts shall consist of a clear request for the information which informs the contributor fhat the
reporting of such information is required by law. /d.

The Audit staff conducted a sample of individual contributions received by the Primary
Committce and concluded that 56% of the itemized comtributions lacked the requisite disclosure
of occupation and name of employer information.'' Therefore, the Primary Committee’s
compliance rate was only 44%. The request for information in the Primary Committee’s
solicitations stated: “The Federal Election Commission requires us to ask the following
information.” Afier receiving a July 1, 1992 memorandum issued by the Commission on the
“Best efforts™ regulation, the Primary Committee altered the language in subsequent solicitations
to state: “The Federal Election Commission requires us to report the following information.”
See Attachment 8. The alteration of the language had no effect on the Primeary Committee’s low

compliance rate. Furthermore, neither the Primary Committee’s original language nor the

e Effective March 3, 1994, the Commissioa revised the “best efforts™ regulations. 11 C.F.R.

§ 104.7(b)(1995). However, all solicitations at issue occurred before the effective date of the revised regulation.
The Coun of Appeals for the D.C. Circuit recently invalidated the provision of the revised regulation that required
the use of specific language in solicitation requests, but upheid a separate provision requiring committees to make a
stand-alone follow-up request for the information. Republican National Committee v. F.E.C., 76 F.3d 400 (D.C.
Cir. 1996) “RNC").

-. Based on the sample, the Audit staff concluded that there is a 95% statistical likelihood that the total
amount of contributions which lacked the disclosure of occupation and name of employer is at least $11,660,942.15,
and may be as much as $14,477,603.85.
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revised language stated that the reporting of such information i required by lsw. 11 CF.R.
§ 104.2(0); see 2 US.C. § 434(b)(3XA).

The Interim Audit Report recommended that the Primery Cosamittee contast all
contributors who had net provided the informstion ¥ request the information and file amended
disclosure reports to complete the public record. The Interim Audit Report concluded that the
Primary Committee had not met the “best efforts™ standard because its request language did not
notify contributors that the reparting of such information is required by law. See 11 CFR.

§ 104.7(b). The Primary Committee did not contact the contributors or amend its reports to
correct the omissions.

Instead of making an effort to contact the contributors and filing amended reports 1o
complete the public record, the Primary Committee contended that it satisfied the “best effarts”
provision and, therefore, the contributions omitting disclosure information are in compliance
with the Act. Attachment 2 at 6-8. The Primary Committee contended that its request language
was consistent with the “best efforts” regulation and that the difference between “the law™ and
the “Federal Election Commission” is insignificant. /d Moreover, the Primary Commitiee
asserted that it would cost more than $40,000 to contact the contributors. /d

The Primary Commitiee’s assertion that it exercised “best efforts” is erroneous. Neither
the request language used before or after the July 1992 alteration indicated that the reporting of
such information was required by law.'? 11 C.F.R. § 104.7(b); see 2 U.S.C. § 434(b)(3XA).
Furthermore, the Primary Committee’s reports had a compliance rate of only 44% which, in

itself, demonstrated the information request language was poorly crafted. While the Primary

12

The RNC court, in providing what it termed an “accurate explanation of the [best efforts] law,” employed
the words “federal law,” not “Federal Election Commission.” RNC, 76 F.3d at 406.
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solicitations, R nonetheless made no additional offerts 10 ierenss the reapomse rate or vtherwise

obtain the information. Thus, the Primary Committee’s actions convessing the contributions
which omitted disclosure information do not amount to “best efforta.™

Therefore, the Office of the General Counsel recommends the Commission find ressea to
believe the Bush-Quayle ‘92 Prisnary Committee, Inc., and J. Stanley Huckaby, as treasurer,
violated 2 U.S.C. § 434(b)(3)A). However, in light of recent revisions of the “best efforts™
regulations and the amount of tisme that has passed since the Primary Committee submitied the
disclosure reports at issue, this Office recommends the Commission take no further action on this
matier. The previous “best efforts™ regulation, the applicable regulation in this mafier, did not
specify particular language that would satisfy “best efforts.” The Commission recognized that
the language of commitiees’ solicitation requests was one reason for low compliance rates im the
disclosure of occupation and name of employer information and revised the regulation to include
specific language for contributor information requests. See 58 Fed Reg. 57,725, 57,726 (Oct. 27,
1993); 11 C.F.R. § 104.7(b)(1) (1995). The D.C. Circuit subsequently held that the Comsaission
could not require use of the speclﬁc request language. Republican National Commitiee v. F.E.C.,
76 F.3d 400, 406 (D.C. Cir. 1996) (“RNC™)."” At the same time, however, the court did not hold
that any request language is sufficient to satisfy “best efforts.” Thus, the Commission is not
precluded from reviewing the Committee’s request language. While this Office concludes the

Primary Committee did not report information required by the Act and did not use its “best

]

The Commission alsc revised the regulations to require a stand alone follow-up request. This provision
was upheld in RNC, 76 F.3d at 406. The Committee’s failure to make a follow-up request is not dispositive,
however, because the violations in the present matter fall under the previous “best efforts™ regulations.
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prosecutorial discretion and take mo farther sctioa. : -

E. REPORTING OF DEFTS AND OBLIGATIONS
Committees are required to disclose on periodic reports to the Commission all

outstanding debts and obligations owed by or to the committees. 2 U.S.C. § 434(b)X8). The
Commission’s regulations provide that outstanding debts must be continuously reported until
extinguished. 11 C.F.R. § 104.11(a). Debts in excess of $500 (other than periodic payments for
rent or salary) shall be reported as of the date on which they were incurred, and debts below §500
shall be reported as of the time payment is made or not later than 60 days after the debt is
incurred, whichever comes first. 11 C.F.R. § 104.11(b). If the exact amount of a debt or
obligation is not known, the reporting committee shall report an estimated amount and state that
the amount reported is am estimate. Id. When the exact amount is determined, the committee
reporting period in which the correct amount is determined. /d

The Audit Division identified 76 obligations totaling $1,767,548 for a variety of
campaign expenditures that the Primary Committee failed to report in accordance with the Act
and the Commission’s regulations. Attachment 1 at 13. The first reporting of the Primary
Committee’s debts did not occur until the Committee reported the payments of the debts in
question. The amount identified by the Audit Division includes only those debts where

payments were not reported until reporting periods after the ones in which the Primary




3

I

?» 80438251

~ Committee received invoices.™ mmmmmmwm

disclosed the debts snd obligations on Anguat 12, 1994, one month sfter it responded 1o the ﬁ
Interim Audit Report and 21 months afier the gencral election.

The Primary Committee contends its procedure of reporting debts emos the invoics was
received and approved for payment was sufficient to comply with the Commission’s regulations.
However, 11 C.F.R. § 104.11(b) requires committees to report debts as of the time of incurrence
(Le., the date an item was purchased or service was rendered to a committee), not the date of the
invoice, and to estimate the amount of the debt or obligation if they are unsble 1o determine the
exact amount. The Primary Committee’s procedure does not release it and its treasurer from the
reporting requirements of 11 C.F.R. § 104.11(b). Since the Primary Committee did not report
the debts as they were incurred, the goal of immediate and complete disclosure was not met and
the Primary Committee’s disclosure reports did not accurately reflect the Primary Committee’s
actual debts at any specific date. See MUR 4173 (Clinton/Gore ‘92 Commidtec). i

The Primary Committee also argued during the audit that section 104.11(b) is limited %
loans and written contracts and does not apply to debts incurred without a writien agreement.
This conclusion is not supported by the language of the regulation (“a debt or obligation,
including a loan, a written contract, writien promise or written agreement to make an
expenditure . . ."). Rather, this language reveals that “a debt or obligation™ includes but is not

limited to the enumerated sources.

. See infra footmote 18 (detailing the Audit Division’s method of identifying violations of 11 C.F.R.
§ 104.11(b)).
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Therefore, this Office recommends that the Commission find resson to bolisve that the
" Bush-Quayle '92 Primary Committee, Inc., and J. Staniey Huckaby, as treasurer, violsted
2U.S.C. § 434(b)(8) and 11 C.F.R. § 104.11(b) by failing to property disclose its debts and

obligations.
HI. MUR 3664

On January 25, 1994, the Commission found reason to believe the GEC violated 2 U.S.C.
§ 434(b) and 11 CF.R. §§ 104.11(b) and 9004.7. The GEC has made two scparate requests that
this matter be dismissed. Prior to the Commission's revote of the reason to belicve findings, the
GEC argued that it was not required to report debts or obligations until it had been billed for
them. See generally Attachment 3. After the revote of the reason to believe findings, the GEC
reasserted this argument and also argued that the revote failed to cure the defeot in the
Commission’s composition identified by the D.C. Circuit in FEC v. NRA Political Victory Fund,
6 F.3d 821 (D.C. Cir. 1993) ("NRA"), petition for cert. dismissed for want of jurisdiction,
115 S.Ct. 537 (1994). See generally Attachment 4. This Office recommends that both requests
for dismissal be denied.

A. FURTHER CONSIDERATION OF THIS MATTER IS
CONSTITUTIONAL

Following the NRA decision, the Commission voted to reconstitute itself, excluding the
ex officio members from all closed proceedings. On November 9, 1993, the reconstituted
Commission considered the General Counsel's legal analysis of the effect of the NRA4 decision on
Commission actions and adopted specific policies regarding how to proceed in NRA-affected
matters. In MUR 3664, the Commission, pursuant to those procedures, revoted on the finding of

reason to believe.
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wongh reconstitution and redfication. Thé receat decision of the Cowt of Appeals ia FEC
Legi-Tech, Inc. conclusively sejected such a defense, finding that “the batter course is o take the
FEC's post-reconstraction ratification of its prier decisiens et face velus s treat it as an
adequate remedy for the NRA constitutional violation.” F.E.C. v. Legi-Teck, Mec., 75 F.3d 704,
709 (D.C. Cir. 1996).

Therefore, this Offiee recommends that fhe Commmission demy the request te dismies this
matter on NRA-related grounds.

B. REPORTING OF DEBTS AND OBLIGATIONS

1 Applicable Law

Commitiees are required to disclose on periodic reports 1o the Commission all
outstanding debts and obligations owed by or 10 the committees. au&ésm A
political committee owing a debt er ebligatien, including a loan, writien contract, writien
promise, or written agreement to make an expenditure under $380 must report the debt as of the

time the payment is made, or no later then 60 days afler such an obligation is incurred, whichever
is first. 11 C.F.R. § 104.11(b). Any debt or obligation, including a loan, written contract,
written promise, or written agreement to make an expenditure over $500 must be reported as of
the date on which the obligation is incurred, except that any obligation incurred for rent, salary,
or other regularly recurring administrative expense must not be reported as a debt before the

payment due date. /d If the exact amount of the debt or obligation is not known, the report shall
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the report for the reporting period in which the correct amount is determined. Ad

Vice President of the United States is a qualified campaign expense, and costs of such travel
must be reported by the candidates’ authorized campaign committees as expenditures. 26 U.S.C.
§ 9004(b) and 11 C.F.R. § 9004.7(a). If a candidate for President or Vice President usesa
government conveyance paid for by a governmental entity for campaign-relsted travel, the
candidate’s authorized committee must pay the appropriste governmental entity an amount equal
to the first class commercial airfare plus the cost of other services in the case of travel to a city
served by regularly scheduled commercial air service or, in the case of travel 0 a city not served
by regularly scheduled commercial service, the commercial charter rate plus the cost of other
services. 11 CF.R. § 9004.7(b)(5).
2, Facts

The GEC's use of military airplanes for campaign-related travel was identified snd billed
separately depending on the aircraft used and the identity of the primary passenger on the plane.
Attachment 5. As noted in the Final Audit Report:

In most cases, trips by the President were identified and billed as Air Force I,

whereas, trips made by the Vice President were identified and billed as Air Force

I1. Further, there were several instances when the First Lady (Barbara Bush), staff

and advance personnel made campaign-related trips on aircraft provided by the

United States Air Force. These trips were usually identified and billed as "Airlift

Operations”.[sic]
Id. at 5-6. Billings originated with the United States Air Force and were routed through the

White House Military Office to the GEC. /d. In most cases, bills included a passenger manifest
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GEC. Id-

The GEC paid a total of $459,992 fer political passenger travel on Air Porce Ons
oocurring between August 17, 1992 and the day before the general election, November 2, 1992,
Attachment 6 at 10-14. The GEC did not contemporaneously report any actual or estimated dabt
with respect to the amounts it eventually paid for campaign-related use of Air Force One.

The GEC paid a total of $396,45$ for political passenger travel on Air Force Two
occurring between August 21, 1992 and election day, November 3, 1992. /d. at 15-19. The QEC
did not contemporaneously report any actual or estimated debt with respect to the amounts it
eventually paid for campeign-related use of Air Force Two.

The GEC paid a total of $52,752 for political passenger travel on other Air Force aircraft
between September 2, 1992 and November 2, 1992. /d. at 20-22. In addition, the Committee's
Schedule B-P reports show a payment of $13,519.36 to “U.S. Treasurer/Airlift Operations™ that
does not correspond $o any payments detailed on the Airlift Operations spreadsheet attached to
the Interim Audit Report.'® See id The GEC did not contemporaneously report any actual or
estimated debt with respect to the amounts it eventually paid to “U.S. Treasurer/Aidift

The GEC's Schedule B-P reports show seven payments totaling $110,902.13 to
“Treasurer of United States/DOD Helicopters” or “U.S. Treasurer/Marine I"” for

campaign-related use of government-owned helicopters. The first of these payments, in the

" This amount does not include Airlift Operations debts incurred for less than $500 dollars. See 11 C.F.R.
§ 104.11(b).
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paid for use of government helicopters.
The GEC's Schedule B-P reports show four payments totaling $14,570 to “U.S.

Treasurer/Limousines™ or “U.S. Treaswrer/Limousines/Vice President™ for campaign-related
ground transportation in government-owned vehicles.'® One of these payments, im the amount of
$6,820, was made October 14, 1992. The others were made afier the general election, on
December 2, 1992 and January 14 and May 11, 1993. The GEC did not contemporaneously
report any actual or estimated debt with respect to the amounts it eventually paid for use of
government-owned ground transportation.

In response to the original reason e believe finding in this matter, the GEC argued that it
had “cither paid promptly or reperted all imvoices for campaign-related travel by President Bush
and Vice President Quayle.” Attachment 3 st 2. However, the GEC’s treasurer explained during
the audit exit conference that the Committee “did not consider any obligations as debts for
reporting purposes until the invoice had been received by the [GEC's] Accounting Department
and approved for payment by the appropriate personnel.” Attachment 5 at 9.

The GEC failed to report travel-related debits totaling $1,048,190 as required by the Act
and the Commission’s regulations. Attachment 9. The first reporting of the travel-related debts

did not occur until the GEC reported the payments of the debts. Thus, although the GEC

- This amount does not include ground wansportation debts incurred for less than $500 dollars. See
11 CFR. § 104.11(b).




9

l

w
™N
=0

3

) 8 0 4

property disclosed the payments, it had never reported the corresponding debt in the reports.
Whuwwwmmwumunmm&; _
campaign-related travel on Air Forcs One and Air Force Two that had also been identified by the
Audit Division in its audit of the GEC."” The amounts identified by the Audit Division include
only those debts where payments were not reported until reporting periods after the ones in
which the GEC received the invoice.'® See Attachment 6 at 23-26. In addition to the $314,190
identified by the Audit Division, there was $734,000 in campaign-related travel debt that the
GEC failed to estimate and report as required under 11 C.F.R. § 104.11(b). Consequently, the
total amount of campaign-related travel debts and obligations not properly reported was
$1,048,190.

The Interim Audit Report recommended that the GEC file amendments to correct the
public record with respect 10 these and other debts itemized in the Interim Audit Report.
Attachment 6 at 7. On September 7, 1994, the GEC filed amended reports that materially
corrected the disclosure errors identified in the Interim Audit Report. Attachment S at 10.

3.  Amalysis
The GEC asserts that the reporting of its debts did not violate the debt reporting or

estimation requirements of 11 C.F.R. § 104.11(b). The GEC argues, first, that the regulation

" The GEC’s non-travel related debts identified by the Audit Division are addressed in detail at Part [V of
this Repont.

- In the 1992 presidential election cycle. the Audit Division limited its measuring of compliance with

11 C.F.R. § 104.11(b) by the use of an "invoice plus ten" test. Under this test, an apparent violation of the debts and
obligations reporting requirements was identified where the auditors determined that the payment or first reporting
of a debt came in a reporting period later than the period in which the date that was ten days after the invoice date.
Where a debt was not timely reported under the "invoice plus ten” test, the commitiee also apparently failed to
comply with the estimation requirement of section 104.11(b), unless the invoice date fell within the same reporting
period as the actual date of incurrence, thereby making estimation unnecessary. The “invoice plus ten” test was
used in the calculation of untimely reported debt that was referred by the Audit Division with respect to the
Bush/Quayle ‘92 Primary Committee, Inc. and the Clinton/Gore *92 Committee.
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applies only 0 debts in the process of settiement by terminating committees; and finally, that
application of the regulation to the GEC and similarly situated committees would *produce
administrative difficulties and unfaimess.” Atiachment 3 at 2-5.

The Commission previously considered and rejected the GEC's argument that 11 CF.R.
§ 104.11(b) does not require reporting or estimation of debt prior to the receipt of an invoice.
MUR 3664 (First General Counsel's Report, approved July 9, 1993, at 6-7)."" The reposting
requirements of 11 C.F.R. § 104.11(b) have consistently required committees to report dubts that
exceed $500 at the time they incur such debts (i.e., the date travel was taken), and if a committee
is unable to determine the exact amount of debt, it is required to provide an estimate of the debt

incurred. Prior to 1990, 11 C.F.R. § 104.11(b) required committees to report debes “as of the

time of the transaction.” 11 C.F.R. § 104.11(b) (1989). In 1990, the Commission changed this

language to require that committees report debts “as of the date on which the obligation was
incurred.” 11 C.F.R. § 104.11(b) (1995). The new language was intended to clarify the existing
regulation; the Commission viewed “as of the time of the transaction™ and “as of the date on
which the obligation was incurred” as interchangeable terms. See Advisory Opinion (“AO™)
1980-38. The Explanation and Justification for the 1990 amendment to 11 C.F.R. § 104.11(b)
makes clear reference to such situations where reporting and estimation for debts not yet billed is

required, stating that “new language is also included which follows the current policy that if the

19

The Commission also rejected the GEC’s argument that 11| C.F.R. § 104.11(b) applies only to debts in the
process of settlement by terminating committees. /d.
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Justification of Regulations for 11 C.F.R. § 104.11(b), 55 Fed. Reg. MMM(M -
1990) (clarifying Commission policy set forth in AO 1980-38). mhw
has rejected past arguments that debts over $500 must be reported from a date other than “the
date on which the debt was incurred.”

In support of its argument that 11 C.F.R. § 104.11(b) applies only to debts incurred in
writing, the GEC focuses on the phrases “loan, writfen contract, wriften promise, or written
agreement” in the language of the regulation. Attachment 3 at 3 (quoting 11 C.F.R. § 104.11(b))
(emphasis is the GEC’s). The GEC then attempts to support its position by referring to “settled
rules of construing statutes and regulations” and citing Hawkeye Chemical Co. v. St. Paul Fire
and Marine Ins. Co., 510 F.2d 322, 327 (7th Cir. 1975). In Hawkeye, the Seventh Circuit applied
the maxim “expressio unius est exclusio alterius,” or, the expression of one excludes the other.
Id

“Expressio unius” does not apply in this situation because it would contradict the express
language of the regulation. Had the GEC quoted all of the pertinent part of the regulation is its
argument, it would have read “a debt or obligation, including a loan, a written contract, written
promise or written agreement to make an expenditure . . .” 11 C.F.R. § 104.11(b) (ecmphasis
added). A reading of the language in context indicates that the terms “debts” or “obligations™

include but are not limited to the enumerated sources. That conclusion is consistent with

- For example, in MUR 2304, the Cranston for President Committee (“the Cranston Committoe™) failed to
report properly $225.733 in debts that it had incwrred. The Cranston Commitiee argued that it was not required to
report debts without first receiving an invoice for such obligations. The Commission rejected this argument and
found that debts over $500 were required to be reported at the time such debts were incurred or “at the time of the
transaction.” See also MUR 2706 (committee was required to report debt of telephone survey from dase of the
survey, not from date of payment for such survey); MUR 3494 (committec was required to report debt stemming
from computer rental from date of rental agreement, not from any other date).
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- previous interpretations of the word “includes™ in the Act. Ses,e.g., FECv. w

seame,

" Cltizensfor L, 769 F.24 13, 17 {13t Cir. 1985). In Massachusetts Citizens for Life, the court
shatod “[i}t has boen seid “the word ‘includes’ is wsually  term of enlergement, and notof
Timitation . . . It, therefore, conveys the conclusion that there are other items includable, though
not specifically enumerated . .. "™ Id (quoting 2A N. Singer, Sutherland Statutes and Statutory

Construction 133 (4th ed. 1984)).

Finally, the GEC's argument that application of 11 C.F.R. § 104.11(b) to travel on
government conveyuaces would work a hardship is overstated. First, the debt at issue here,
travel on government-owned conveyances by publicly-funded presidential candidates, is perhaps
the casiest of all debts to estimate because of the recordkeeping requirements of 11 CF.R.

§ 9004.7. While this Office is mindful that the information necessary to estimate accarately
duhhhmﬁAkaﬁudmmpw&dhbﬁmuﬂhﬂ“qy

which were not typical business vendors, to have provided this information or estimates of this
information more rapidly, even if the bills themselves were not yet ready. Secoad, the regulation

requires only that a committee report a reasonable estimate. Thus, the estimation requirement

80438251 22

would create only minimal additional work for a committee, an inconvenience greatly

outweighed by the value of immediate and complete public disclosure.
Therefore, the Office of General Counsel recommends the Commission deny the GEC's
request to dismiss MUR 3664. This Office further recommends the Commission engage in

conciliation with the GEC prior to a finding of probable cause to believe.
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MUR 4289 was generated by the joint audit of the OEC and Complisnce Commiittes. -
(“the Committees™). The Audit Division refesred maticss 10 this Offics iwrvelviag reporting of
debts and obligations by both the GEC and Compliance Committee. This Office recommends

that the Commission find reason to believe that the GEC and Compliance Committee failed to
disclose properly its debts and obligations and engage in conciliation with the Committees prior
to a finding of probable cause to believe.

Political committiees ase required to disclose on periodic reports to the Commission all
outstanding debts and obligations owed by or to the commitices. 2 U.S.C. § 434(b)(8). A
political committee owing a debt or obligation, including a loan, written contract, written
promise, or writien agrecment to make an expenditure under $500 must report the debt as of the
time the payment is made, or ne later thas 60 days after such an obligation is incurred, whishsver
isfirst. 11 CF.R. § 104.11(b). Amy debt or obligation, including a loan, writton contract,
mm«mmmmmMMm“hw;d
the date on which the obligation is incurred, except that any obligation incurred fer rent, salary er
other regularly recurring administrative expenses need not be reported as a debt before the
payment due date. /d If the exact amount of the debt or obligation is not known, the report shall
state that the amount reported is an estimate. /d When the exact amount is determined, the
committee must either amend the report containing the estimate or indicate the correct amount on
the report for the reporting period in which the correct amount is determined. /d

In the Interim Audit Report, the Audit Division identified $1,052,098 in GEC debts and

$235,587 in Compliance Committee debts that were not reported in accordance the Act and the



- Commission’s regulations. Attachment 6 st 6,9. The 31,052,098 in GEC debts includes 5
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$737,908 ot iseue in this matter; the additional $314,190 in debts concem campaign-reisted

travel which are covered in MUR 3664. The first reporting of the Committces’ dobts did not
oocur until the GEC and Compliance Commitiee reported the payments of the debts. The
amounts identified by the Audit Division include only those debts where payments were not
reported until reporting periods after the ones in which the Committees received invoices.? See
id at 23-26. The Interim Audit Report recommended that the Committees file amendments o
correct the public record. /d at 6, 9. On September 7, 1994, 22 months after the general
election, the GEC and Compliance Committee filed amended reports that materially disclosed
the Committees’ actual debts and obligations. Attachment S at 10, 14.

In response to the Interim Audit Report, the GEC and Compliance Committee explaimod
thet their procedure for reporting debts and obligations was to report the debts oace s invoice
was received and approved for payment. Attachment 7 at 4-5. At the exit conference, the
Committees stated that the invoices were paid in a timely manner. However, 11 CF.R.

§ 104.11(b) requires committees to report debts at the time of incurrence (ie., the date an item
was purchased or service rendered), not the date of the invoice; if committees are unable to
determine the exact amount of debt, they are required to provide an estimate of the debt incurred.
Thus, the Committees’ procedures do not release the Committees and their treasurer from the
reporting requirements of 11 C.F.R. § 104.11(b). By failing to disclose the debts as they were

incurred, the goal of immediate and complete disclosure was not met because the disclosure

" See supra footnote 18 (detailing the Audit Division’s method of calculation for violation of the debt and

obligation requirement of 11 C.F.R. § 104.11(b)).
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~ See MUR 4173 (Clinton/Gore *92 Committee). - |

The GEC and Compliance Committee also srgued during the audit that section 104.11(b)
is limited to loans and written contracts and does not apply to debts incurred without a written
agreement. This conclusion is not supported by the language of the regulation (“a debt or
obligation, including a loan, a writien contract, written promise or written agroement 0 make an
expenditure . . .”). Rather, this lenguage reveals that a “debt or ebligation” includes but is mot
limited to the enumerated sources.

Thus, this Office recommends that the Commission find reason to believe that the Bush-
Quayle ‘92 General Committee, Inc., and J. Stanley Huckaby, as treasurer, and the Bush-Quayle
‘92 Compliance Committee, lnc., and J. Staniey Huckaby, as treasurer, violated 2 U.S.C.

§ 434(b)(8) and 11 C.FR. § 104.11(b) selahing 0 $737,908 of non-travel relsted debts and
obligations and enter into conciliation prior to a finding of reason 1o believe.
V. MURJN

MUR 4170 was generated by the joint audit of the GEC snd Complissce Conmittec.
The Audit Division referred one matter 10 this Office involving disclosure of occupation and
name of employer by the Compliance Committee. This Office recommends that the Commission
find reason to believe that the Compliance Committee failed to report occupation and name of

employer information, but take no further action.

- The Commission previously found reason to believe the GEC violated 2 U.S.C. § 434(b)8) relating to
travel-related debts and obligations in MUR 3664. See supra Part 11 of this Report.
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Committees are required to submit periodic reports to the Commission, d

identification of each peraon (other than « polisical committce) maldag aggropate con :
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2U.S.C. § 434(b)3XA). Identification of each individual includes the name, mailing address,
occupation of the contributor, and name of his or her employer. 2 U.S.C. § 431(13)A).

If the treasurer of a political committee shows that “best efforts™ have been used o
obtain, maintain, and submit the informatioa required by 2 U.S.C. § 431(13), any report or
records of the committee shall be considered to be in compliance with the Act. 2US.C.
§ 432(i). The treasurer of a political committee will be deemed to have exercised “bost offorts”™
in obtaining the required information only if he or she has satisfied the requirements of 11 C.F.R.
§ 104.7. The Commission’s regulations provide thet a treasurer of a political committee will not
be deemed to have exercised best efforts unless he or she has made at least one effort per
mmmwlwﬁMMuWnuﬂmﬂwh
writing, to obtain the required identification information from the comtribwtor. 11 CF.R.
§ 104.7(b)(1994).2 Such efforts shall consist of a clear request for the information which
informs the contributor that the reporting of such information is required by law. M.

The Audit staff conducted a sample of individual contributions received by the

Compliance Committee and concluded that 68% of the itemized contributions lacked the

. Effective March 3, 1994, the Commission revised the “best efforts” regulations. 11 C.F.R.
§ 104.7(b)(1995). However, all solicitations at issue occurred before the effective date of the revised
See supra footnote 10 (detailing the Commission’s revised the “best efforts™ regulations, 11 C.F.R. § |M1(b),lnd

subsequent litigation).
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soquisite disclosure of occupation and name of employer information.® Therefore, the
Complisnce Committee’s compliance rate was only 32%. Tiie request for information in the
Compliance Committee’s solicitations stated: “The Federal Election Commission requires us to
ask the following information.” After receiving a July 1, 1992 memorandum issued by the
Commission on the “best efforts™ regulation, the Compliance Committee altered the language in
subsequent solicitations to state: “The Federal Election Commission requires us %0 report the
following information.” See Attachment 8. The altcration of the language had no effect on the
Compliance Committee’s low compliance rate. Furthermore, neither the Compliance
Comnittee’s original language nor the revised language stated that the reporting of such
information is required by law. 11 C.F.R. § 104.7(b); see 2 U.S.C. § 434(b)3)A).

The Interim Audit Report recommended that the Compliance Commaittes contact all
contributors who had not provided the information to request the information smd file amended
disclosure reports to complete the public record. The Interim Audit Report concluded that the
Compliance Committee had not met the “best efforts™ standard because its request language did
not notify contributors that the reporting of such information is required by lew. See 11 CF.R.
§ 104.7(b). The Compliance Committee did not contact the contributors or amend its reports o
correct the omissions.

Instead of making an effort to contact the contributors and filing amended reports to
complete the public record, the Compliance Committee contended that it satisfied the “best

efforts” provision and, therefore, the contributions omitting disclosure information are in

o The Audit staff"s sample was calculated with a 95% statistical likelihood. The above referenced amount,
$2,107.208, is the lowest estimation based on that sample. The highest estimation would be $2,495,943.
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 compliance with the Act. Attachment 2 at 6-8. The Compliance Commitiee

request longuage was consistent with the “Hes: effors” m-&u&“ﬁh
“the law” and the “Federal Election Commission™ is insignificant. /d ¥

The Compliance Committee’s assertion that it exercised “best efforts” is erroneous.
Neither the request language used before or after the July 1992 alteration indicated that the
reporting of such information was required by law.” 11 C.F.R. § 104.7(b); see 2 US.C.

§ 434(b)(3)XA). Furthermore, the Compliance Committee’s reports had a compliance rate of
only 32% which, in itself, demonstrated the information request language was poorly crafted.
While the Compliance Committee experienced an extremely fow rate of compliance over several

:: months of solicitations, it nonetheless made no additional efforts to increase the response rate or
- otherwise obtain the information. Thus, the Compliance Committee’s actions concerning the
: contributions which omitted disclosure information do not amount to “best efforts.”

o Therefore, the Office of the General Coumsel recommends the Commaission find reasoa o
" believe the Bush-Quayle *92 Compliance Commitice, Inc., and J. Staniey Huckaby, as treasurer,
Z violated 2 U.S.C. § 434(b)(3)(A). However, in light of recent revisions of the “best efforts”

© regulations and the amount of time that has passed since the Compliance Committee sabmnitied
"

the disclosure reports at issue, this Office recommends the Commission take no further action on
this matter. The previous “best efforts” regulation, the applicable regulation in this matter, did
not specify particular language that would satisfy “best efforts.” The Commission recognized
that the language of committees’ solicitation requests was one reason for low compliance rates in

the disclosure of occupation and name of employer information and revised the regulation to

» The RNC court, in providing what it termed an “accurate explanation of the [best efforts) law,” employed
the words “federal law,” not “Federal Election Commission.” RNC, 76 F.3d at 406.
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' (Oct. 27, 1993); 11 CFIL § 10436X1) (1995). The D.C. Circuit s
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Committee v. F.E.C., 76 F.3d 400, 406 (D.C. Cir. 1996) (“RNC).¥ Mum
the court did not hold that any request language is sufficient to satisfy “best efforts.” Thus, the
Commission is not precluded from reviewing the Copmittee's request language. While this
Office concludes the Compliance Committes did not report information required by fise Act and
did not use its “best efforts” to obtain the information, we nonctheless recemmend the
Commission exercise its prosecutorial discretion and take no further action.

VL. CONCILIATION AND CIVIL PENALTIES

» The Commission also revised the regulations to require a stand alone follow-up request. This provision
was upheld in RNC, 76 F.3d at 406. The Committee’s failure to make a follow-up request is not dispositive,
however, because the violations in the present matter fall under the previous “best efforts™ regulations.




Vil. RECOMMENDATIONS
MR 471

1. Find reason to believe that the Bush-Quayle ‘92 Primary Committee, Inc., and J. Stanley
Huckaby, as treasurer, violated 2 U.S.C. §Mla(0bymwwuexvemm
but take no further action;

2. Find reason to believe that the Bush-Quayle ‘92 Primary Committee, Inc., and J. Stanley
Huckaby, as treasurer, violated 2 U.S.C. § 441b(a) and 11 C.F.R. § 114.9(¢) by failing 1o
reimburse corporations in advance of corporate air travel, but take no further action;

3. Find reason to believe that Robert B. Holt violsted 2 U.S.C. § 441a(a)(1)(A) by making
in-kind contributions in the from of advances in excess of his individual contribation 3
but take no further action;

4 Find reason to believe that the Bush-Quayle ‘92 Primary Committee, Inc., and J. Stanley
Huckaby, as treasurer, violated 2 U.S.C. § 441a(f) by accepting excessive contributions feom
Robert B. Holt;

5. Find reason to belicve that the Bush-Quayie ‘92 Primary Commitiee, Inc., and J. Stanley
Huckaby, s treasurer, violated 2 U.S.C. § 434(b)(3)(A) by failing to report occupation and name
of employer information, but take no further action;

6. Find reason to believe that the Bush-Quayle ‘92 Primary Commitice, Inc., and J. Stanley
Huckaby, as treasurer, violated 2 U.S.C. § 434(b)(8) and 11 C.F.R. § 104.11(b) by failing te
report debts and obligations;

7. Enter into conciliation with the Bush-Quayle ‘92 General Committee, Inc., and J. Stanley
Huckaby, as treasurer, prior to a finding of probable cause to believe;

8. Approve the attached Conciliation Agreement;
9. Approve the attached Factual and Legal Analyses; and

10.  Approve the appropriate letters.
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1. Denythe roquests of Bush-Quayle ‘92 Gemsral Committee; Inc. and J. MM
a8 easurer, 10 dismiss this matter;

2. Enter into concilistion with the Bush-Quayle ‘92 General Committee, Inc., and J. Stanley
Huckaby, as treasurer, prior to a finding of probable cause to believe; and

. ) Approve the attached Conciliation Agreement; and
4, Approve the appropriate letters.
MUR 4289

L Find reason t0 believe that the Bush-Quayle ‘92 General Committee, inc., and J. Stanley
Huckaby, as treasurer, violated 2 U.S.C. § 434(b)(8) and 11 C.F.R. § 104.11(b) by failing to
report non-travel related debts and obligations;

- 8 Find reason 10 believe that the Bush-Quayle ‘92 Compliance Commiittee, Inc., and J.
Stanley Huckaby, as treasurer, violated 2 U.S.C. § 434(b)(8) and 11 C.F.R. § 104.11(b) by
failing to report non-travel relsted debts and obligations;

3. Enter into conciliation with the Bush-Quayle ‘92 General Commitiee, Inc., and J. Stanley
Huckaby, as treasurer, and the Bush-Quayle ‘92 Compliance Commitiee, Inc., and J. Stanley
Huckaby, as treasurer, prior 10 a finding ef probable cause o believe;

4. Approve the attached Conciliation Agreement;

S. Approve the attached Factual and Legal Analysis; and

6. Approve the appropriate letters.

MLUR 417¢

1. Find reason to believe that the Bush-Quayle ‘92 Compliance Commitiee, Inc., and J.
Stanley Huckaby, as treasurer, violated 2 U.S.C. § 434(b)(3)XA) by failing to report occupation
and name of employer information, but take no further action;

2. Approve the attached Factual and Legal Analysis; and

3. Approve the appropriate letters.
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12.

13.

14.

Audit Referral Materials, Primary Commitice

Bush-Quayie “92 Primary Committee Response 10 the interim Audit Report
Committee’s October 25, 1993 Regquest for Dismissal

Committee's February 23, 1994 Request for Dismissal
MMMM&WC«-&(WMTI

Audit Report

Hmnm'ﬂ”l 1992)
Wwﬂm—-mw

Proposed Factual and Legal Analysis - Bush-Quayle ‘92 General Committee, Inc.,
and J. Stanley Huckaby, as treasurer

Propesed Factual and Legal Analysis - Bush-Quayle ‘92 Compliance Committee,
Inc., and J. Stanley Huckaby, as treasurer

Proposed Factual and Legal Analysis - Bush-Quayle ‘92 Primary Comsaiteee, Inc.,
and J. Stanley Huokaby, as treasurer

Proposed Factual and Legal Analysis - Robert B. Holt

Preposed Global Conciliation Agreement - Bush-Quayle ‘92 General Committee,
Inc., and J. Stanley Huckaby, as treasurer; Bush-Quayle ‘92 Compliance
Committee, Inc., and J. Stanley Huckaby, as treasurer; Bush-Quayle ‘92 Primary
Committee, Inc., and J. Stanley Huckaby, as treasurer
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In the Matter of ) ¥ W
r - |
Tno., | .a":unq ) 2
LR [ [ 2 )
m-n-qh *$2 Gemneral Committee, )
Inc., lnda.lt-lqm.u;
push-Quayle *92 Cospliance )
Coamittee, Ins. and J. Stamley i
fuckaby, as treasurer )

I, Marjorie W. Emmons, recording secretary for the
Yederal Election Commiseion emsoutive session om
Septesber 10, 1996, de hereby cectify that the Cammiseion
decided by a vote of 4-1 to take the following actioms in
the above-captioned matters: -

1.

Pind reason te beliewve that the Bush-
Quayle '92 Primacy Committee, Imne. and
J. Btanley Buckaby, as treasurer,
violated 2 U.8.C. § 44la(f) by reseiving
excessive coantribution checks, but take
no further actiom;

Find reason to believe that the Bush-
Quayle '92 Primary Committee, Inc. and
J. Stanley Huckaby, as treasurer,
vielated 2 U.8.C. § 441b(a) and 11 C.P.R.
114.9(e) by failing to reimburse corpora-
tions in advance of corporate air travel,
but take no further actiom;

(continued)




Fodar Election Commission
s¢dification: MURS 3664, 4170,

4171, and 4209

‘Septamber 10, 1996

MUR 4171 (continued)

Find reason to believe that Robert B. Eolt
violated 2 U.8.C. § 44la(a) (1) (A) by making
in-kind contributions in the form of advances
in excess of his individual contributiom
limitations, but take no further actiom;

Find reason to believe that the Bush-Quayle
'92 Primary Committee, Inc. and J. Stanley
Huckaby, as treasurer, violated 2 U.8.C.

§ 44la(f) by accepting excessive coatributions
from Robert Holt;

Find reason to believe that the Bush-Quayle
'92 Primary Committee, Inc. and J. Stamley
Huckaby, as treasurer, violated 2 U.8.C.

§ 434(b) (3) (A) by failing to report

and name of employer information, but

no further action;

Find reason to believe that the Bush-Quayle
'92 Primary Committee, Inc. and J. Stanley
Huckaby, as treasurer, violated 2 U.8.C.
§ 434(b) (8) and 11 C.F.R. § 104.11(b) by
failing to report debts and obligations;
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Enter into conciliation with the Bush-Quayle
'92 General Committee, Inc. and J. Stanley

Huckaby, as treasurer, prior to a finding of
probable cause to believe;

(continued)




} Election Commission
ox rtification: MURS 3664, 4170,
4171, and 4209
ﬁ*‘ine-lb.r 10, 199%6

MIR 4171 (continued)

Approve the Conciliation Agreement attached
to the General Counsel's August 13, 1996

report;

Approve the Pactual and Legal Analyses
attached to the Gemeral Counsel's mt a3,
1996 report; and

Approve the appropriate letters.

3 3

MUR 3664

Deny the requests of Bush-Quayle '92
General Committee, Inc., and J. Stanley
HBuckaby, as treasurer, to dismiss this
matter;

Enter into conciliation with the Bush-
Quayle General Committee, Inc. and J.
Stanley Huckaby, as tressurer, prior to
a finding or probable cause to believe;
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Approve the Conciliation Agreement
attached to the Gemeral Counsel's
August 13, 1996 report; and

Approve the appropriate letters.

(continued)
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cation: MURS 3664, 4170, e (& - (g

4171, and 4289 il AT .
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MUR 4299

1. Pind reason to believe that the Bush-
Quayle '92 Gemeral Committee, Ine. and
J. Stanley Huckaby, as treasurex, ;
violated 2 U.8.C. § 434(b) (8) and ks
11 C.F.R. § 104.11(b) by failing to
report non-travel related debts and
obligations;

Find reason to believe that the Bush-
Quayle '92 Compliance Committee, INe.,
54 and J. Stanley Huckaby, as treasurer,
violated 2 U.8.C. § 434(b) (8) and
11 C.F.R. § 104.11(b) by failing te

t non-travel related debts and
ocbligations;

%
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Enter into comciliation with the Bush-
Quayle '92 Gemeral Committee,
J. Stanley Huckaby, as treasurer, ! -
the Bush-Quayle '92 Compliance
Committee, Inc. and J. sunhym
as treasurer, prior to a findiag of
probable cause to believe;

4. Approve the Conciliation Agreement
attached to the General Counsel's
August 13, 1996 report;

S. Approve the Factual and Legal Analysis
attached to the General Counsel's
August 13, 1996 report; and

6. Approve the appropriate letters.

{continued)
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» ‘ ‘1ut1“l MURS 3664, ‘1‘70, : “ F“"-'- :‘5- s
“4171, and 4289
' 10, 199%¢

MUR 4170

- Pind reason to believe that the Bush-
Quayle ' 92 Compliance Committes, Ims.,
' and J. Stanley Ruckaby, as treasurer,
‘ violated 2 U.8.C. § 434(b) (3) (A) by
o g failing to report occupation and name
of employer informatiom, but take mo
further action;

2. Approve the Factual and Legal
attached to the General Counsel's
August 13, 1996 report; and

3. Approve appropriate letters.

Commissioners Elliott, lNcDomald, McGarry, am

"voted affirmatively for the decision;
. dissented.

Attest:

) 8043825137

9-13- 96

Date
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T0: The Commission

FROM: Lawrence M. Noble
General Coumnsel

BY: Kim Bright-Coleman laL
Associate General Counsel

SUBJECT: Emsta - First General Counsel’s Rapest, dated August 13, 1996
MURs 3664, 4170, 4171, 4289

On page 33 of the Report, st recommendation #7 of MUR 4171, M
substituted the word “General™ in place of the word “Primary.” The recommendation should
read: “Enter into conciliation with the Bush-Quayle ‘92 Primary Commitiee, Inc., and J. Stanley
Huckaby, as treasurer, prior to a finding of prebable cause to believe.” This revised
recommendation is consistent wilh language found at page 2 of the Report. Furthermore, MUR
4171 exclusively concerned the Bush-Quayle ‘92 Primary Committee, Inc.

In addition, this Office inadvertently omitted a recommendation to close the file in
MUR 4170. The Commission made a finding of reason to believe but determined to take no
further action on the only outstanding issue in that matter.

RECOMMENDATIONS

1. Rescind the Commission’s September 10, 1996 vote on recommendation #7 of
MUR 4171 in the First General Counsel’s Report on MURs 3664, 4170, 4171, and 4289,
dated August 13, 1996.

Celetrating the Commission’s 20th Anniversary

YESTERDAY, TODAY AND TOMORROW
DEDICATED TO KEEPING THE PUBLIC INFORMED
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FEDERAL ELECTION cmsabn

W ASHINGTON DC 0.t

103 LAWRENCE N. NOBLE
GENERAL COUWSEL

PRON: MARJORIE W. ENNONS/BOWNIE J. m@'
COMMISSION SECRETARY

DATE: SEPTENBER 19, 1996

SUBJIECT: MURs 3664, 4170, 4171, 4289 - MEMORANDUN TO THE

COMMISSION DATED
SEPTENBER 18, 1998.

The above-captioned document was circulated to the
Commission on __ Wednesday, September 18, 1996 at 11:00 .

Objection(s) have been received frea the
Commissioner(s) as imdicated by the name(s) checked below:

Comaissioner Aikens ~  _ xxx - rou ZUERBCORD ONLY

Commissioner Elliott

Commissioner NcDonald

Commissioner NcGarry

Comaissioner Potter

Commissioner Thomas
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In the Mattar of

Bush-Quayle '92 Primary Committee,
Inc. and J. Stanley Huckaby, as
treasurer--Errata.

WURs 3664, 4170,
4171, and 4289

I, Marjorie W. Emmons, Secretary of the Federal Election
Commission, do hersby certify that on September 20, 1996, the
Commission decided by a vote of 4-1 to take the following
actions in MURs 3664, 4170, 4171, and 4289:

1. Rescind the Commission's September 10, 1996

vote on recommendation #7 of MUR 4171 in the
First General Counsel's Report on MURs 3664,
4170, 4171, and 4289 dated August 13, 1996.

Enter into conciliation with the Bush-Quayle
‘92 Primary Committee, Inc., and J. Stanley

Huckaby, as treasurer, prior to a finding of
probable cause to believe.

3 Close the file in MUR 4170.

Commissioners Elliott, McDomald, McGarry, and Thomas voted
affirmatively for the decision; Commissioner Aikens dissentesd.

Attest:

rjorie W. EmmOons
Secretary of the Commission

Received in the Secretariat: Wed., Sept. 18, 1996 4:28 p.m.
Circulated to the Commission: Thurs., Sept. 19, 1996 11:00 a.m.
Deadline for vote: Fri., Sept. 20, 1996 4:00 p.m.

bjr
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September 24, 1996
Bobby R. Burchfield, Esq.
Covington & Burling
1201 Pennsylvania Ave., N.W.
Suite 913
Washington, D.C. 20044

RE: MURs 3664, 4170, 4171, and 4289
Dear Mr. Burchfield:

mwntlmummmuutmhmu
believe that your clients the Bush Quayle Primary Commitiee, Inc. and J. Stanley Huckaby, as
treasurer (the “Primary Commitiee™), the Bush-Quayle ‘92 General Committee, Inc. and
3. Stanley Huckaby, as weaswrer (“the GEC™) and the Bush-Quayle ‘92 Compliance Committee,
Inc. and J. Stanley Hecksby, as treasurer (“the Compliance Coramities™) vielated provisieas of
the Federal Election Campaign Act of 1971, as amended (“the A®t™). The Factual and Legal
Analyses, which formed the bases for the Commission’s findings are attached for your
information. The Commission's findings related 10 threc matters: MUR 4170, involving the
Compliance Commitice, MUR 4171, involving the Primary Commitice, and MUR 4289,
involving the GEC and Compliance Comsnitice. The Commission also sede determinations
cencerning an epea matier, MUR 3664, involving the GEC.

Specifically, im MUR 4170, the Commission found reason t believe that the Compliance
Committee violated 2 U.S.C. § 4340)(3XA) by failing te report occupation and same of
employer information. However, afler considering the circumstances of that matier, the
Canmmdﬂumﬂhﬂemhﬁuﬂmwﬂwmﬁundcw&eﬁhhm
4170. s

lnnddiﬁou.MUlﬂﬂ.leanmisdontmmdmbbelieveﬂﬂthePrhuy
Committee violated 2 U.S.C. § 441a(f) by receiving excessive contribution checks, 2 U.S.C.
§ 441b(a) and 11 C.F.R § 114.9(¢) by failing to reimburse corporations in advance for air travel,
and 2 U.S.C. § 434(b)(3)A) by failing to report occupation and name of employer information.
However, after considering the circumstances of this matier, the Commission also determined to
take no further action on those violations.

Also in MUR 4171, the Commission found reasca to believe that the Primary Commitiee
violated 2 U.S.C. § 441a(f) by accepting excessive contributions in the form of staff advances
from an individual, and 2 U.S.C. § 434(b)(8) and 11 C.F.R. § 104.11(b) by failing to report debts
and obligations. Moreover, in MUR 4289, the Commission found reason to believe that the GEC

Celebrating the Commission’s 20th Anniversary

YESTERDAY, TODAY AND TOMORROW
OEDICATED TO KEEPING THE PUBLIC INFORMED
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violated 2 U.S.C. § 434(b)8)and 11 CFR. ilmll(b).mdthdmeCnmpthm
violated 2 U.S.C. § 434(b)X(8) and 11 C.F.R. § 104.11(b) by failing to report non-travel

debts and obligations. Finally, the Commission considered the GEC’s request to dismiss
3664 and determined to deny the request.

You may submit any factual or legal materials that you believe are relevant to the
Commission's consideration of these matters. Please submit such materials to the General
Counsel's Office within 15 days of your receipt of this letter. Where appropriate, statements
should be submitted under ocath. In the absence of additional information, the Commission may
find probable cause to believe that violations have occurred and proceed with conciliation.

In order to expedite the resolution of these matters, the Commission has also decided to
offer to enter into negotiations directed toward reaching a conciliation agreement in settlement of
these matters prior to findings of probable cause to believe. Enclosed is a global conciliation
agreement in settlement of MURs 4171, 4289 and 3664 for the Primary Committee, GEC and
Compliance Committee that the Commission has approved.

If you are interested in expediting the resolution of this matter by pursuing preprobable
cause conciliation and if you agree with the provisions of the enclosed agreement, please sign
and return the agreement, along with the civil penalty, to the Commission. In light of the fact
that conciliation negotiations, prior to a finding of probable cause to believe, are limited to a
maximum of 30 days, you should respond to this notification as soon as possible.

Requests for extensions of time will not be routinely granted. Requests must be made in
writing at least five days prior to the due date of the response and specific good cause must be
demonstrated. In addition, the Office of the General Counsel ordinarily will not give extensions
beyond 20 days.

This matter will remain confidential in accordance with 2 U.S.C. §§ 437g(a)(4)X(B) and
437(a)(12)(A), unless you notify the Commission in writing that you wish the investigation to be
made public.

For your information, we have enclosed a brief description of the Commission’s
procedures for handling possible violations of the Act. If you have any questioas, please contact
Delanie DeWitt Painter, the attorney assigned to this matter, at (202) 219-3690.

Sincerely,
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FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS
MUR: 4289

RESPONDENT: Buth-Quayle ‘92 General Committee, Inc., and J. Stanley Huckaby, as
treasurer

L BACKGROUND

This matter was generated by the Federal Election Commission (“Commission™) in the
normal course of #t carrying out its supervisory responsibilities pursuast to the Federal Election
Campaign Act of 1971, as amended (“the Act™). 2 U.S.C. § 437g(a)(2). The'Bush-Quayie 92
General Commitiee, Inc. (“GEC™) was the principal committee of the 1992 presidential election
campaign of President George Bush and Vice President Dan Quayle. J. Stanley Huckaby was the
treasurer of the Committee. * 49 X g .
M. FACTUALAND LEGAL ANALYSIS

Political committees are required to disclose on periodic reports to the Commission all &
outstanding debts and obligations owed by or to the committees. 2 U.S.C. § 434(b)X8). A
political commitiee owing a debt or obligation, including a loan, written contract, writtea
promise, or written ugre. heit W ake an expenditure under $500 must report the debe asaf the s ver, 1 ¢
time the payment is made, or no later than 60 days after such an obligation is incurred, whichever
is first. 11 C.F.R.§104.11(b). Any debt or obligation, including a loan, written contract,
written promise, or written agreement to make an expenditure over $500 must be reported as of
the date on which the obligation is incurred, except that any obligation incurred for rent, salary or
other regularly recurring administrative expenses need not be reported as a debt before the

payment due date. /d If the exact amount of the debt or obligation is not known, the report shall
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‘state that the amount reported is an estimate. /d When the exact amount is determined, the

commitice miust either amend the repori containing the cstimate or indicate the correct amouns! on
the report for the reporting period in which the correct amount is determined. /d

In the Interim Audit Report, the Audit Division identified $1,052,098 in GEC debis that
were not reported in accordance the Act and the Commission’s reguiations. The $1,052,098 in

GEC debts includes $737,908 at issue in this matter; the additional $314,190 in debts concern

‘campaign-related travel which are covered ia MUR 3664. The first reporting of the Committee’s

debts did not occur until the GEC reported the payments of the debts. The amount identified by
the Audit Division includes only those debts where payments were not reported until reposting
periods afier the ones in which the GEC received invoices. The Interim Audit Report
recommended that the GEC file amendments to cosrect the public record. On September 7,
1994, 22 months afier the general election, the GEC filed amended reports that materially
disclosed the GEC's actual debts and obligations.

In response to the Interim Audit Report, the GEC explained that its procedure for
reporting debts and obligations was to report the debts once an invoice was received and
approved for payment. At the exit conference, the GEC stated that the invoices were paid in a
timely manner. Howcm.llC.F.R.ﬂM.ll(b)'vquhaeon-:miueuhmpmdehhlhh
of incurrence (i.e., the date an item was purchased or service rendered), not the date of the
invoice; if committees are unable to determine the exact amount of debt, they are required to
provide an estimate of the debt incurred. Thus, the GEC procedures do not release the GEC and
its treasurer from the reporting requirements of 11 C.F.R. § 104.11(b). By failing to disclose the
debts as they were incurred, the goal of immediate and complete disclosure was not met because

the disclosure reports did not include the GEC’s actual debt position as of any specific date.
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The GEC also arged during the audit that section 104.11(v) s limited so loansand.
written contracts and does not apply to debts incurred without a written agreement. This
conclusion is not supported by the language of the regulation (s debt or obligation, including a
loan, a written contract, written promise or written agreement 10 make an expenditure . . .").
Rather, this language reveals that a “debt or obligation” includes but is not limited to the
enumerated sources.

Therefore, the Commission bas found reason to believe that the Bush-Quayle '92 General
Committee, Inc., and J. Stanley Huckaby, as treasurer, and violated 2 U.S.C. § 434(b)(8) and

11 C.F.R. § 104.11(b) concerning non-travel related debts an obligations.

.....
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

4170, 4289
Bush-Quayle '92 Compliance Committee, Inc., and J. Stanley Huckaby, as
treasurer
BACKGROUND
These matters were generated by the Federal Election Commission (“Commission™ ia
the normal course of it carrying out its supervisory responsibilities pursuant to the Federal
Election Campaign Act of 1971, as amended (“the Act”™). 2 US.C. § 437g(a)(2). The Bush-
Quayle 92 Compliance Committee, Inc. (“Compliance Committee™) was the legal and
Mmﬂmwf«ﬂtlmmmmmpﬂpofm
George Bush and Vice President Dan Quayle. J. sueyuock-bymu.em&u"
A MIR47T®
cmumm@uMQQthknmmuCommﬁMm'

s il 0 M\u | ST VYT TR T I PRELEL S & 5 W AY TR . ﬂbw Wﬂlw\au-) oy e
:denuﬁcauon of each person (other than a polmcd oommmee) mnkmg aggregate contributions in

excess of $200 per calendar year, along with the date and amount of any such contributioa.
2 U.S.C. § 434(b)3XA). Identification of each individual includes the name, mailing address,
occupation of the contributor, and name of his or her employer. 2 U.S.C. § 431(13)A).

If the treasurer of a political committee shows that “best efforts™ have been used to

obtain, maintain, and submit the information required by 2 U.S.C. § 431(13), any report or




records of the committee shall be considered 1o be in compliance with the Act. 2U.S.C.

§ 432(i). The treasurer of a political committee will bs deemed 1o have exercised “best efforts”™
in obtaining the required information only if he or she has satisfied the requirements of 11 CFR.
§ 104.7. The Commission's regulations provide that a treasurer of a political commitice will sot
be deemed to have exercised best efforts unless he or she has made at least one effort per
contribution solicitation, cither by a written request or by an oral request which is documented in
writing, to obtain the required identification information from the contributor. 11 C.F.R.

§ 104.7(b)(1994). Such efforts shall consist of a clear request for the information which informs
the contributor that the reporting of such information is required by law. /d.

The Audit staff conducted a sample of individual contributions received by the
Compliance Commitice and concluded that 68% of the itemized contributions lacked the
requisite disclosure of occupation and name of employer information.' Therefore, the
Compliance Committee’s compliance rate was only 32%. 'l'helequest.form&h, i

.- Complisnce Commitiee’s solicitations stated: “The Federal Election Commission requiresua o,
ask the following information.” Afier receiving a July 1, 1992 memorandum issued by the
... Commission on the “best efforts” regulation, the Compliance Commitice altered the langusge jn.... .

.8 beequent soliciiations te state;, TThe EaderlElertion Compmission roquires usto mport litarsioniadut i -
following information.” The alteration of the language had no effect on the Compliance

w
o™
L=
™
-«
o
0

Committee’s low comgliance rate. Furthermore, neither the Compliance Comsnittee’s original

. The Audit staff"s sample was calculated with a 95% swatistical likelibood. The above referonced ameunt,
$2,107,208, is the lowest estimation based on that sample. The highest estimation would be $2,495.943.
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language nor the revised language statod thet the reporting of such information is required by

“law. 11 C.F.R. § 104.7(b); see 2 U.S.C. § 434(b)(3XA).

The Interim Awdit Report recommended that the Compliance Committee contact all
contributors who had not provided the information to request the information and file amended
disclosure reports to complete the public record. The Interim Audit Report concluded that the
Compliance Committee had not met the “best efforts™ standard because its request language did
not notify contributors that the reporting of such information is required by law. See 11 CF.R
§ 104.7(b). The Compliance Committee did not contact the contributors or amend its reports to
correct the omissions.-

Instead of making an effort 1o contact the contributors and filing amended reports to
complete the publie record, the Compliance Committee conteaded that it satisfied the “best
efforts™ provision and, therefére, the contributions omitting disclosure information ate in
compliance with the Act. The Compliance Commitiee contended that its request language was'
“Federal Election Commission™ is insignificant. The Compliance Commitiee's assertion that it
exercised “best efforts” is erromeous. Neither the request language used before or after the July
1992 alteration indiewtod s 573w réporting'of such inforrhation was soquired by law:3 - BORR: .41 _H.the
§ 104.7(b); see 2 U.S.C. § 434(b)(3XA). Furthermore, the Compliance Committec’s reports had
a compliance rate of only 32% which, in itself, demonstrated the information request language

was poorly crafied. While the Compliance Committee experienced an extremely low rate of

. In Republican National Committee v. FEC, 76, F.3d 400, 406 (D.C. Cir. 1996), the court, in providiag

what it termed an “accurste explanation of the [best efforts) law,” employed the words “federal law,” not “Federal
Election C pl e
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‘Committee’s actions concerning the contributions which omitied disclosure information de not
amount to “best efforts.”

Therefore, the Consmission has found reason 0 believe the Bush-Quayle ‘92 Compliance
Committee, Inc., and J. Stanley Huckaby, as treasuser, violated 2 US.C. § 434(b)(3)(A).

B. MR

Political committees are required 10 disclose on periedic reperts 10 the Commission all
outstanding debts and obligations owed by er %o the committees. 2 US.C. § 434(0)(8). A
political commitiee owing a debt or obligation, including a loan, written contract, writtea
promise, or writicn agreement to make an expenditure under $500 must seport the debt:as of the
timne the payment is mada, or Do deter than 68 days afler such an obligation is incuived, whilchever
is first. 11 CF.R. § 104.11(b). Amy debt er obligafion, including a lean, writien contract,
writien promise, or writien agresment %0 make an expenditure over $500 must be reportod as of
the date on which the obligation is incurred, except that any obligatien incwrved fier rent, salary or
other regularly recurring administretive expenses need not be reported as a debt beforethe

state that the amount reported is an estimate. /d When the exact amount is determined, the
committec must either amend the report containing the estimate or indicate the correct antount on
the report for the reporting period i which the comrect amount is determined. IJd = |

In the Interim Audit Report, the Audit Division identified $235,587 in Compliance

Comamittee debts that were not reported in accordance the Act and the Commission®s regulations.
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reported the payments of the debts. The amount identified by the Audit Division includes oaly

hese debts where payments were not reported until reporting periods after the omes i which the
Compliance Committee received invoices. The Interim Audit Report recommended that the
Compliance Committee file amendments to correct the public record. On September 7, 1994,
22 months after the general election, the Compliance Committee filed amended reports that
materially disclosed the Compliance Committee’s actual debts and obligations.

In response to the Interim Audit Report, the Compliance Commitiee explained that its
procedure for reporting debts and obligations was 10 report the debts once an invoice wes
received and approved for payment. At the exit conference, the Compliance Committee stated
that the invoices were paid in a timely manner. However, 11 C.F.R. § 104.11(b) requires
commitiees 10 report debts at the time of incurrence (i.e., the date an item was puschased or
service rendered), not the date of the invoice; if commitiees are unable to determine the exact
amount of debt, they are required 10 provide an estimate of the debt incurred. Thus, the
Compliance Committee’s procedures do not release the Compliance Committee and its treasurer
from the reporting requirements of 11 C.F.R. § 104.11(b). By failing to disclose the debts as
they were incwrred, the gosl of immediate and complete disclosure was nc* met because the
disclosure reports did mot include the Compliance Committee’s actual debt position as of any
specific date.

The Compliance Committee also argued during the audit that section 104.11(b) is limited
to loans and written contracts and does not apply o debts incurred without a written agreement.

This conclusion is not supported by the language of the regulation (“a debt or obligation,
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* Therefore, the Commission has found reason 0 believe that the Bush-Quayle '92

Compliance Commitiee, Ine., and J. Stanley Huckaby, as tressurer, violated 2 U.S.C. § 434(0X8)
and 11 CER. §104.11(0).
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October 4, 1996 e
YIA _HAND DELIVERY

Rhonda Vosdingh, BEsq. s
Delanie DeWitt Painter, Esqg. =
Office of the General Counsel -
Federal Election Commission TR
999 E. Street, N.W. o
Washington, D.C. 20463 w
Re: MURs 2664. 4170. 417] and 4289 5- -

®

Dear Mss. Vosdingh and Painter:

Our clients, Bush-Quayle ‘92 Primary Committee, Inc.
Bush-Quayle °92 m:. Committee, Inc., Bush-Quayle ‘92
Compliance Committee, Inc., and J. lunluy Mng: as treasurer
of each (collectiwvely, "Respondents"), received notice of the
*reason to believe® findings and proposal for conciliation from
Commission Chairman Lee Ann Elliott in the above-captioned
matters under review on September 27, 19%6. Acoordingly, the
fifteen-day period for responding vill end on Saturday,

October 12, 1996 (which, with the Columbus Day holiday, means the
responses currently are due on October 15th).

We have begun reviewing the materials and considering
with our clients the appropriate responses. As Tom Barnett
discussed with Ms. Vosdingh by telephone yesterday, however, the
Commission has issued simultaneocusly four "reason to believe®
findings and proposed a global conciliation agreement that
requires the Respondents to consider and respond to an unusually
large number of issues. Further, counsel to the Respondents have
been occupied with completion of the briefing for the appeal of
the Commission’s repayment determination and will be preparing
for oral argument scheduled for the end of this month. Under
these circumstances, Respondents request a 30-day extension of
time until November 12, 1996, to submit pertinent factual and
legal materials. Although we recognize that this requested

ER Y E T
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‘is loonger than usual, we respectfully submit that it is
ite in these circumstances.

%We appreciate your consideration of this request.

Sincerely,

R —

Bobby R. Burchfield
Thomas O. Barnett

cc: J. Stanley Huckaby
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October 15, 1996

VIA FACSIMILE AND FIRST CLASS MAIL

Bobby R. Burchfield, Esq.
Thomas O. Bamett, Esq.
Covington & Burling

1201 Pennsylvania Avessse, N.W.
P.O. Box 7566

Washington, D.C. 20044-7566

RE: MURs 3664,2170, 4171, 4289

Dear Messrs. Burchfield and Barneat:

This is in response to your letier dated October 4, MW“-“
days until November 12, mw-ﬂm '

Huckaby, umdnﬂ.“%“ |

Considering the Federal Election Commission’s responsibilities 0 act expeditiously in
the conduct of investigations, the Office of General Counsel cannot grant your full request, but
can only agree to a 20-day extensisa. Accordingly, the response to the reason to believe findings
is due by close of business on Nevember 4, 1996. I you ase imtesested in pursuing pre-probable
cause to believe conciliation, we will also extend the period for pre-probable cause conciliation
until November 18, 1996. Given the limited peried of time allowed for pre-probable csuse to
belicve conciliation, it would be most productive and beneficial for you te submit any counter-
offer to our proposed conciliation agreement with your response on November 4, 1996.

If you have any questions, please contact Delanie Painter, the attorney assigned to this
matter, at (202)219-3690.

Simoerely,

i.f;f’; /

Cehbmhtm's mm

YESTERDAY, TODAY AND TOMORROW
DEDICATED TO KEEPING THE PUBLIC INFORMED
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BY HAND

The Honorable Lee Ann Elliott
Chairman

Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 1348.-- Bush-Quayle ‘92 Cowpliance Committee,

Dear Chairman Elliott:

This letter comstitutes the response of Bush-Quayle ‘92
Compliance Committee, Inc. and J. Stanley Huckaby, as Treasurer
(collectively, the "Compliance Committee®) and President Bush in
the above-captioned matter under review (*MUR") to your letter
dated September 24, 1996, and the Factual and Legal Analysis
("Analysis") attached to that letter.

The Analysis concludes that the Compliance Committee
should have reported, but did not report, $235,587 as outstanding
debts and obligations based on invoices that were received by the
Compliance Committee prior to the end of a reporting period but
which were paid in a following reporting period. (Analysis at 4-
5.) All of these "debts" were paid and reported as expenditures
by the Compliance Committee. (Id.) Although the Analysis does

not identify the specific "debts and obligations" included by the




2 8

? 8043825

Honorable Lee Ann Elliott
r bar 3, 1996

Commission in its calculation or the method by which tha
Commission determined when the Compliance Committee had received
an invoice, the Compliance Committee is assuming that the MUR
includes the invoices listed on Attachment 3 to the Interim Audit
Report of the Compliance Committee (April 1, 1994).1

The issue raised by MUR 4289 is related to that raised
in MUR 4171 with respect to the Bush-Quayle ‘92 Primary
Committee, Inc. and J. Stanley Huckaby, as Treasurer, and the
Compliance Committee incorporates by reference the response to
MUR 4171.

As set forth in more detail in that response, the
Commission should take no further action on MUR 4289 for several

reasons.

. Neither the Analysis nor the Interim Audit Report
explains the method that the Commission used to identify debts
and obligations that should have been reported. It appears that
the Commission has made the incorrect assumption that every
invoice dated during the first three weeks or so of the month (or
earlier) was received by the Compliance Committee during the
month and should have been included in the disclosure report to
the Commission for that month. It is less clear what approach
the Commission adopted for invoices dated during October and
November.

The Compliance Committee requests that the Commission
provide a schedule setting forth each debt and obligation that
the Commission believes should have been reported along with an
explanation of why the debt or obligation was included. In
addition, the Compliance Committee requests an opportunity to
supplement its response in light of the information from the
Commission.




9

) § 0438239

T’m Honorable Lee Ann Elliott

m: 3, 1996
Page 3

A. The Compliance Committee Used Its Best Efforts to
Report Expenditures and Debte and Obligatjons.

The Compliance Committee took extensive measures, and
spent substantial resources, to ensure prompt payment and
reporting of campaign expenditures and, where prompt payment was
not made, to report outstanding debts and obligations. The
Compliance Committee’s standard practice for processing and
paying invoices was as follows: (i) vendors were instructed to
submit all invoices to a special mailing address, which was
checked daily by the national headquarters, or risk forfeiting
the right to payment; (ii) if, however, the vendor did not use
the special mailing address, Compliance Committee personnel were
instructed immediately to forward invoices to the national
headquarters; (iii) upon receipt, Compliance Committee personnel
would prepare check authorization forms and, if approved, submit
the invoices to the Accounting Department; and (iv) upon receipt,
the Accounting Department would process a payment check within a
few days, and often within 24 hours. (See Decl. of Keith Davis at
Y 2, Exhibit A).?

The Compliance Committee established this procedure not
only to ensure prompt payment and reporting of expenditures, but

also to ensure that fraudulent or otherwise invalid invoices were

. This procedure is identical in material respects to the

procedure used by the Clinton/Gore ’92 campaign committee. (See
Report of the Audit Division on Cling/Gore ‘92 Committee and
Clinton/Gore ‘92 General Election Compliance Fund at 27
(December 27, 1994).)
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onorable Lee Ann Elliott
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not paid and/or reported. (See Davis Decl. at § 3.) A
ﬁm-sidnntial campaign typically receives hundreds of thousands of
dollars in invoices for expenses that either were never incurred
or are not attributable to the presidential campaign. (Id.) The
Compliance Committee received numerous such invalid invoices for
which it was not responsible. (Id.)

The Compliance Committee consistently adhered to its
procedure for paying invoices. Indeed, of the invoices that the
Commission identified as not reported as a debt or obligation
during the post-election audit process, all but three (totalling
$30,386) were paid within the same reporting period as the date
on the check authorization form. (See Davis Decl. at § 5.)

These expenditures were then promptly reported on the next
expenditure disclosure report.’ Significantly, the Commission
has not questioned that the Compliznce Committee promptly
reported all of its disbursements.

The system was extremely successful. Most expenditures
were paid at the time they were incurred and timely reported to
the Commission. The Commission also does not question that, once
invoices were received by the Accounting Department, they were
paid and reported on a timely basis. Nor does the Commission

question that most invoices were promptly reviewed and forwarded

. In the relatively few instances in which the Accounting

Department was unable promptly to process an invoice, it reported
the debt on the next disclosure report. (Id. at § 5.)
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to the Accounting Department for payment. Overall, for 99
percent of the Compliance Committee’s expenditures, either the
Commission did not question the disclosure or disclosure was made
in the same reporting period as the date on the check
authorization form. (See Davis Decl. at 19 5-6.)

The Commission should find, we respectfully submit,
that the Compliance Committee has exercised "best efforts® within
the meaning of 2 U.S.C. § 432(i) to pay and report expenditures
and debts and obligations.

B. The Invoices Did Not Become "Debts and Obligations®
Under Section 104.11(b) Until After Being Reviewed and

Approved by the Compliance Committee.
As explained in more detail in the response to MUR

4171, Section 104.11(b) of the Conmission’s regulations applies
only to written promises or written agreements by the Compliance
Committee to make expenditures. Accordingly, the invoices at
issue did not become “"debts and obligations" until the invoices
were reviewed and approved by the Compliance Committee.*

Although the Compliance Committee Accounting Department did not
date stamp the invoices upon receipt, the invoices could not have

been approved by the Compliance Committee prior to the date on

* This interpretation is consistent with the actions of
the Clinton/Gore campaign, which did not report outstanding
invoices until received by the accounting personnel that prepare
disclosure reports. (See Final Audit Report on Clinton/Gore ‘92
Committee and Clinton/Gore ‘92 General Election Compliance Fund
at 27 (December 27, 1994).)
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the check authorization form. A review of the records reveals

that all but three of the challenged invoices were paid during
the same reporting period as the date on the check authorization
form. (See Davis Decl. at § 5.) The Compliance Committee thus

substantially complied with this standard.

. The Commission Has Not Properly Determined the Date on
which the C 13 - ity R ived I i

The Commission states that it found reason to believe
that a violation had occurred "where payments were not reported
until reporting periods after the ones in which the Compliance
Committee received invoices." (Analysis at 5.) Even assuming,
as the Commission apparently has done, that the mere issuance of
" an invoice by a third party triggers a reporting requirement for
the Compliance Committee, the Analysis does not indicate how the
Commission purports to have determined when the Compliance
Committee had received invoices.

During the post-election audit process, the Commission
staff indicated that it was assuming that the Compliance
Committee received each invoice within several days of the date
on the invoice. The date the invoice was prepared, however, is
not a reliable indication of when it was received by the
Compliance Committee. For example, vendors frequently prepare
invoices days in advance of posting them in the mail and delivery
could take a week or more. (See Davis Decl. at § 10.) Further,

notwithstanding the Compliance’s Committee’s explicit




instructions to use a special mailing address, sometimes an

invoice was sent to the wrong address or simply not delivered.
(Id.) Moreover, contrary to instructions, the invoice might have
been sent to a field office and then had to be forwarded to the
Accounting Department. (Id.)

The Compliance Committee experienced particular
difficulties with some of its vendors that provided fundraising
services. Many of the invoices at issue were generated by
subcontractors that sent their invoices to intermediate
fundraising vendors. These vendors frequently did not forward
the invoices immediately to the campaign. Because all but three
of the invoices were paid within the same reporting period as the
date on the check authorization form, the delay between the
invoice date and payment is attributable to the original and
intermediate vendors, not the Compliance Committee. (Id. at
§ 11.) It would be unfair and unreasonable for the Commission to
ignore these practical realities and to require the Compliance
Committee to report debts of which its Accounting Department
personnel was not yet aware.

A far better measure of the date of receipt is the date
on the check authorization form that was completed at the outset
of the approval process. As discussed above, all but three of
the invoices were paid within the same reporting period as the
date on the check authorization form, leaving only $30,386 in

invoices at issue. (See Davis Decl. at § 12.)
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D. Even If the Commission Finds the Complisnce Committee
To Be in Violation of the Reporting Requirements, No
Civil Penalty Is Warranted. :

As a final consideration, in assessing whether a civil

sanction is appropriate, a district court -- and the Commission -
- should evaluate the following factors:

"(1) the good or bad faith of the defendants;

(2) the injury to the public; (3) the

defendant’s ability to pay; (4) the necessity

of vindicating the authority of the

responsible federal agency.®" Federal

Election Commission v. Furgatch, 869 F.2d

1256, 1258 (9th Cir. 1989).

Applying these factors to the present case indicates that, even
if the Commission concludes that a violation occurred, no ¢civil
sanction is warranted.

First, the Compliance Committee undertook subetantial
good faith efforts to collect and report the information at
issue. 1Indeed, there is no suggestion that the Compliance
Committee acted in anything less than utmost good faith. The
Compliance Committee’s practice gave it no financial benefit; all
bills were paid and the expenditures were reported. Moreover, as
these funds by definition were used only for legal and accounting
purposes, there could be no benefit to the political campaign.
Further, in the interest of cooperation, but without conceding

error, the Compliance Committee filed "amended reports which

materially disclosed the debts and obligations" identified by the
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Commission during the post-election audit process. (Analysis
at 9.)

Second, the issue concerns only the timing of
disclosure, not the failure to disclose, much less the acceptance
of illegal contributions or exceeding of expenditure limits.
Overall, 99 percent of the Compliance Committee’s total
expenditures either were not questioned during the post-election
audit process or were paid during the same reporting period as
the date first indicating receipt by the Compliance Committee.
(See Davis Decl. at Y 6 and 12.) Clearly, there was no intent
or effect of depriving voters of information pertinent to their
votes.

Third, imposition of a civil fine would require the
Compliance Committee to engage in expensive and burdensome
fundraising activities that could cost as much as the net amount
raised. (See Davis Decl. at § 13.) Failure of such efforts
would require the Compliance Committee to seek funds from
President Bush.

Fourth, where, as here, the political committee has
filed amended reports and responded to the requests of the
Commission during the post-election audit, there is no further
need to vindicate the authority of the Commission. Nor, given
the four years that have passed and the withdrawal of President
Bush and the Compliance Committee from the political process, is

there any need for prospective relief.
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This case is similar in important respects to that in
Pederal Election Commission v. National Education Association,
457 F. Supp. 1102 (D.D.C. 1978). 1In NEA, the organization had
adopted a "reverse check-off" system for collecting political
contributions from its members. Although the court held "that
reverse check-off is a per se vioclation of [the federal election
laws] ," it nonetheless ordered the NEA only to return money to

members that wanted a refund and declined the Commission’s

6

request to assess a civil penalty. The court explained that:

5

* [the] violation is not in the nature of
intentional disregard of the rights of its
dissenting members through coercion, threats,
and reprisals. Rather, it is indirect
infringement of those rights through
excessive zeal in trying to have a more
efficient collection system." Id. at 1112.

|

Similarly, the Compliance Committee did not intentionally
disregard its obligations. To the contrary, it established an
efficient accounting system that, it believed, would meet the

requirements of the federal election laws without imposing an

)y 8043825

undue burden on the campaign.
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Fbrjﬁhi reasons set forth therein, the Commission

- should find that no violations have occurred and promptly close

the investigation.

cC:

PRI (¥ SRR

J. Stanley Buckaby

Respectfully submitted,

Bobby R. Buchf ield

Thomas O. Barnett

Counsel to Bush-Quayle ’'92
Compliance Committee, Inc. and J.
Stanley Huckaby, as Treasurer
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fm& PEMALTY OF PERJURY under the laws of
% United States of America that the foregoing is true and
m to the best of my knowledge, information and belief.

Stan C

Dated: November 4, 1996
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In accordance with 28 U.S.C. § 1746, I, Keith A.

Davis, hereby declare as follows:

L During the 1992 Presidential election campaign,
I served as Assistant Treasurer to the Bush-Quayle ‘92
Compliance Committee, Inc. ("the Compliance Committee®). As
part of my responsibilities, I was involved with virtually
every aspect of the finances of the Compliance Committee.

This declaration is based upon my personal knowledge.

2. The Compliance Committee took extensive
measures, and spent substantial resources, to ensure prompt
payment and reporting of campaign expenditures and, where
prompt payment was not made, to report outstanding debts and
obligations. The Compliance Committee’s standard practice for
processing and paying invoices was as follows: (i) vendors
were instructed to submit all invoices to a special mailing
address, which was checked daily by the national headquarters,
or risk forfeiting the right to payment; (ii) if, however, the
vendor did not use the special mailing address, Compliance
Committee personnel were instructed immediately to forward
invoices to the national headquarters; (iii) upon receipt,
Compliance Committee personnel would complete a check
authorization form and submit the invoices, if approved, to

the Accounting Department; and (iv) upon receipt, the
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Accounting Department would process a payment check within a

few days, and often within 24 hours.

3. The Compliance Committee established this
procedure not only to ensure prompt payment and reporting of
expenditures, but also to ensure that fraudulent or otherwise
invalid invoices were not paid and/or reported. A
presidential campaign typically receives hundreds of thousands
of dollars in invoices for expenses that either were never
incurred or are not attributable to the presidential campaign.
The Compliance Committee received numerous such invalid
invoices for which it was not responsible.

4. The intent of the Compliance Committee
throughout the process was to report in good faith all
expenditures and debts and obligations in the manner and time
required by the statute and regulations.

5. The Compliance Committee consistently adhered
to this practice. Of the $235,587 in invoices that the
Commission identified as not reported as a debt or obligation
during the post-election audit process for the Compliance
Committee, all but three (totalling $30,386) were paid within
the same reporting period as the date on the check
authorization form and was reported on the next expenditure
disclosure report. In the relatively few instances in which
the Accounting Department was unable promptly to process an

invoice, it reported the debt on the next disclosure report.
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6. More generally, the system was extremely
successful. Most expenditures w;ro paid at the time they were
incurred and reported immediately to the Accounting
Department. Of the $5,042,000 in total expenditures by the
Compliance Committee, the Commission has raised a question of
the timing of the disclosures of only 5 percent.

7 With respect to the invoices at issue, the
Compliance Committee was successful in quickly processing,
paying, and reporting the expenditures. There are two dates
that track the progress of the invoices: (i) the date of the
invoice, which presumably indicates when it was prepared by
the vendor, and (ii) the date on which the check authorization
form was first filled out, which is the best indicator of the
date on which it was received by the national headquarters.

As discussed above, all but three of the invoices at issue
were paid during the same reporting period as the date on the
check authorization form.

8. The Compliance Committee did not understand the
1990 amendment to the regulations to change this longstanding
practice. Rather, the rules appeared to apply to "written”
agreements that set forth a predetermined amount to be paid on
a definite date, and to be applicable to committees settling
debts for less than full value. Virtually all of the debts
and obligations at issue here were incurred without the
benefit of such a written contract. Even to attempt to keep

track of the expenses of the campaign personnel at any given
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time would create an administrative nightmare that would
cripple a campaign. The Compliance Committee made
expanditures of over $5 million. It would be virtually
impossible for the Treasurer to monitor expenses as they are
incurred by each individual. Further, the Compliance
Committee would have had no basis for estimating debts and
obligations at the time they were incurred. To attempt to
provide speculative estimates without any basis would not
provide the Commission or the public with meaningful
information and, if anything, would be highly misleading.

9. Based on my 17 years of experience in working
with political committees and their efforts to comply with the
federal election laws, no political committee has ever been
required to estimate ocutstanding deyta at the time of their
incurrence. Rather, political committees routinely establish
procedures for collecting, processing, paying, and reporting
expenditures and outstanding debts similar to the procedures
adopted by the Compliance Committee. Consistent with this
general practice, the Compliance Committee did not treat
invoices as outstanding debts and obligations within the
meaning of 11 C.F.R. § 104.11(b) until they were reviewed and
approved. Nevertheless, and without conceding error, the
Compliance Committee submitted amended reports as requested by
the Commission.

10. The Commission audit staff indicated during the

post-election audits that it used the date of the invoices to




wn
o™~
{ o]
M
=
o
o
~

infer the date on which they were received by the Compliance
Committee. However, the date an invoice was prepared is not
lways a proper indication of when it was received by the
Compliance Committee. For example, vendors frequently prepare
invoices days in advance of posting them in the mail.
Delivery, especially from vendors outside the Washington, D.C.
area, can take a week or more after posting. Further,
sometimes an invoice was sent to the wrong address or simply
not delivered. In other instances, the invoice was forwarded
through a third party. Moreover, the invoice might have been
sent to a field office and then forwarded to the Accounting
Department.

11. The Compliance Committee experienced particular
difficulties with some of its wvendors that provided
fundraising services. Many of the invoices at issue were
generated by subcontractors that sent their invoices to
outside vendors. These vendors frequently did not forward the
invoices immediately to the campaign. As indicated by the
date on the check authorization form, all but three of the
invoices were paid during the reporting period in which they
were received by the Compliance Committee. Accordingly, the
delay between the invoice date and payment appears to be due
to the original and intermediate vendors, not the Compliance

Committee.
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12. After eliminating the invoices paid during the
same reporting period as the date on the check authorization

form, there is only $30,386 in invoices at issue.

13. The Compliance Committee does not have funds
available to pay any significant civil penalty. In order to
raise such funds, the Compliance Committee would have to
engage in time consuming and burdensome fundraising activities

that could easily cost as much as the net funds raised.

I declare under penalty of perjury that the
foregoing is true and correct. Executed in Alexandria,

Virginia on November 4, 1996.




SOBAY R BURCHFIELD
ORECT DAL wuBBCR
@oR 662 8330

BY HAND

The Honorable Lee Ann Elliott
Chairman

Federal Election Commission
999 E Street, N.W.
Wwashington, D.C. 20463

Re: MURs 4289 and 3664 -- Bush-Quayle ‘92 General

mm

Dear Chairman Elliott:

This letter constitutes the response of Bush-Quayle °92

General Committee, Inc. and J. Stanley Muckaby, as Treasurer
(collectively, the "General Committee”) and President Bush in the
above-captioned matters under review ("MURs") to your letter
dated September 24, 1996, and the Factual and Legal Analysis
("Analysis") attached to that letter.

The Analysis concludes that the General Committee
should have reported, but did not report. $1,052,098 as
outstanding debts and obligations based on invoices that were
received by the General Committee prior to the end of a reporting
period but not paid until a later reporting period. (Analysis
at 2.) According to the Analysis, $737,908 of the total relates
to MUR 4289 and $314,190 of the total relates to MUR 3664. (Id.)

All of these invoices were paid and reported as expenditures by
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the General Committee. (Id.) Although the Analysis does not
identify the specific invoices included by the Commission in its
calculation or the method by which the Commission determined when
the General Committee had received an invoice, the General
Committee is assuming that the MUR includes the invoices listed
on Attachment 2 to the Interim Audit Report of the General
Committee (April 1, 1994).!

The issue raised by MURS 4289 and 3664 is related to
zhat raised in MUR 4171 with respect to the Bush-Quayle 92
Primary Committee, Inc. and J. Stanley Huckaby, as Treasurer, and
the General Committee incorporates by reference the response to
MUR 4171.

As set forth in more detail in that response, the
Commission should take no further action on MURs 4289 and 3664

for several reasons.

Neither the Analysis nor the Interim Audit Report
explains the method that the Commission used to identify debts
and obligations that should have been reported. It appears that
the Commission has made the incorrect assumption that every
invoice dated during the first three weeks or so of the month (or
earlier) was received by the General Committee during the month
and should have been included in the disclosure report to the
Commission for that month. It is less clear what approach the
Commission adopted for invoices dated during October and
November.

The General Committee reguests that the Commission
provide a schedule setting forth each debt and obligation that
the Commission believes should have been reported along with an
explanation of why the debt or obligation was included. 1In
addition, the General Committee reguests an opportunity to
supplement its response in light of the information from the
Commission.
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A. The General Committee Used Its Best Efforts to Report
Expenditures and Debts and Qbligations

The General Committee took extensive measures, and
spent substantial resources, to ensure prompt payment and
reporting of campaign expenditures and, where prompt payment was
not made, to report outstanding debts and obligations. For
example, the General Committee assigned field personnel to travel
with the candidates and pay vendors during or immediately after
each event. (See Decl. of Keith Davis at § 2, Exhibit A). These
expenditures were reported by facsimile to the Committee’'s
headquarters and included on the next expenditure disclosure
report to the Commission. (Id.)

Where expenses could not be paid immediately, the
General Committee’s standard practice for processing and paying
invoices was as follows: (i) vendors were instructed to submit
all invoices to a special mailing address, which was checked
daily by the national headquarters, or risk forfeiting the right
to payment; (ii) if, however, the vendor did not use the special
mailing address, General Committee personnel were instructed
immediately to forward invoices to the national headquarters;
(iii) upon receipt, General Committee personnel would prepare
check authorization forms and, if approved, submit the invoices
to the Accounting Department; and (iv) upon receipt, the

Accounting Department would date stamp the invoice and process a
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payment check within a few days, and often within 24 hours. (See
Davis Decl. at 1 3.)?

The General Committee established this procedure not
only to ensure prompt payment and reporting of expenditures, but
also to ensure that fraudulent or otherwise invalid invoices were
not paid and/or reported. (See Davis Decl. at § 4.) A
presidential campaign typically receives hundreds of thousands of
dollars in invoices for expenses that either were never incurred
cr arz not attritutable tc th2 presidential campaign. (Id.) The
General Committee, for example, received numerous invalid
invoices from state party events for which the General Committee
was not responsible. (Id.)

The General Committee consistently adhered to its
procedure for paying invoices. Indeed, of the invoices that the
Commission identified as not reported as a2 debt or obligation
during the post-election audit process, over 95 percent (or
$996,445) were paid within the same reporting period in which the
Accounting Department received the invoice. (Davis Decl. at

4 6.) These expenditures were then promptly reported on the next

. This procedure is identical in material respects to the

procedure used by the Clinton/Gore ’'92 campaign committee. (See
Report of the Audit Division on Cling/Gore ‘92 Committee and
Clinton/Gore ‘92 General Election Compliance Fund at 27
(December 27, 1994).)




)

IR

bre

' The Honorable Lee Ann Elliott

November 4, 1996

Page 5

expenditure disclosure report.’ Significantly, the Commission
has not questioned that the General Committee promptly reported
all of its disbursements.

The system was extremely successful. Most expenditures
were paid at the time they were incurred and reported on the next
disclosure report. The Commission also does not question that,
once invoices were received by the Accounting Department, they
were paid and reported on a timely basis. Nor does the

~:mmission questicn that mcst invoices were promptly reviewed a=nd

8 0

forwarded to the Accounting Department for payment. Overall, the

|

General Committee made over $55 million in expenditures, and the
disclosure of over 99 percent of those expenditures either was
rot questioned by the Ccmmission or was made in the same
r2porting period as the date first indicating the General
Czmmittee’'s receipt of the invoice (i.e. the date on the check
authorization form). (See Davis Decl. at § 7-8.)

The Commission should find, we respectfully submit,
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that the General Committee has exercised “"best efforts® within
the meaning of 2 U.S.C. § 432(i) to pay and report expenditures

and debts and obligations as required by law.

: In the relatively few instances in which the Accounting

Department was unable promptly to process an invoice, it reported
the debt on the next disclosure report. (Id. at § 6.)
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B. The Invoices Did Not Become "Debts and Obligations*®
Under Section 104.11(b) Until After Being Reviewed and
Approved by the General Committee.

As explained in more detail in the response to MUR

4171, Section 104.11(b) of the Commission’s regulations applies
only to written promises or written agreements by the General
Committee to make expenditures. Accordingly, the invoices at
issue did not become "debts and obligations®" until the invoices
were reviewed and approved by the General Committee, which is
indicated by the date s:ta~p cf the Acccunting Department on tha
check authorization form.* The General Committee substantially
complied with this standard: 95 percent of the challenged
invoice amounts were paid during the same reporting period in
which the Accounting Department received the invoice. (See Davis

Decl. at 1 6.)

41 The Commission Has Misapplied the Standard Set Forth in
the Analysis.

Even assuming that the standard set forth in the

Analysis is correct, the Commission nevertheless has improperly
included substantial amounts that were properly paid or reported

under that standard.

: This interpretation is consistent with the actions of

the Clinton/Gore campaign, which did not report outstanding
invoices until received by the accounting personnel that prepare
disclosure reports. (See Final Audit Report on Clinton/Gore ‘92
Committee and Clinton/Gore ‘92 General Election Compliance Fund
at 27 (December 27, 19%4).)
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1. The Commission Has Not Properly Determined the
Date on Which the General Committee Received
Invoices.

The Commission states that it found reason to believe
that a violation had occurred "where payments were not reported
until reporting periods after the ones in which the GEC received
invoices." (Analysis at 2.) Even assuming, as the Commission
apparently has done, that the mere issuance of an invoice by a
third party triggers a reporting requirement for the General
Tommitte2, the Analysis does nct indicate hcow the Co-~-ission
purports to have determined when the General Committee received
invoices.

During the post-election audit process, the Commission
staff indicated that it was assuming that the General Committee
received each invoice within several days of the date on the
invoice. The date the invoice was prepared, however, is not a
reliable indication of when it was received by the General
Committee. For example, vendors frequently prepare invoices days
in advance of posting them in the mail. (See Davis Decl. at
¥ 11.) Delivery, especially from vendors outside the Washington,
D.C. area, can take a week or more after posting. (Id.)
Further, notwithstanding the General Committee’s explicit
instructions to use a special mailing address, sometimes an
invoice was sent to the wrong address or simply not delivered.

(Id.) 1In other instances, again contrary to instructions, the

invoice was forwarded through a third party. (Id.) Moreover,
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also contrary to instructions, the invoice might have been c.nt

to a field office and then forwarded toc the Accounting
Department. (Id.)

As an example, the General Committee experienced
particular difficulties in obtaining invoices for expenses
related to travel on Air Force I and II. Despite repeated
requests from the General Committee, employees of the United
States government took substantial time in generating invoices,

- -

ar2re

§d.

and cften invoicas ware da tc the General Committee weeks
or even months after the date on the invoice. (Id. at § 12.)

It would be unfair and unreasonable for the Commission
to ignore these practical realities and to require the General
Committee to report debts of which its Accounting Department
personnel were not yet aware.

A far better measure of the date of receipt is the date
on the check authorization form that was completed at the ocutset
of the approval process. A review of the records reveals that 80
percent (or $848,639) of the invoices at issue were paid within
the same reporting period as the date on the check authorization

form. (See Davis Decl. at § 8.)

2. The Commission Should Not Include Debts and
Obligations for Less than $500 That Were Paid and
Reported in a Timely Manner.

The Analysis finds reason to believe that a violation

occurred because "11 C.F.R. § 104.11(b) requires committees to
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report debts at the time of incurrence. . .." (Analysis at §.)
The regulation, however, does not require a debt or obligation
for less than $500 to be reported until "the time payment is made
or no later than 60 days after such obligation is incurred,
whichever comes fixst." (11 C.F.R. § 104.11(b).) Although the
Commission excluded many invoice amounts of less than $500 in
calculating the unreported debts and obligations of Bush-Quayle
*92 Primary Committee, Inc., it did not exclude such amounts from
zha calcu:lazion for ths 3sneral Commiztee. As a result, the
Commission has included $27,556 in invoices for single debts of
less than $500 that were paid in a timely manner. (See Davis

Decl. at § 13.)

After eliminating invoices paid in the same reporting
period that the check authorization form was created and those
for leqs‘than $500 paid in a timely manner, only $175,903 in
invoices remains at issue. (See Davis Decl. at § 15.) The
General Committee respectfully submits that, at a minimum, the

Commission should limit its consideration of any further action

to these invoices.
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D. Even If the Commission Finds the General Committee To
Be in Violation of the Reporting Requirements, No Civil
Penalty Is Warranted,

As a final consideration, in assessing whether a civil
sanction is appropriate, a district court -- and the Commission -
- should evaluate the following factors:

*"(1) the good or bad faith of the defendants;

(2) the injury to the public; (3) the

defendant‘s ability to pay:; (4) the necessity

of vindicating the authority of the

responsible federal agency." Federal
Election Commission v. Furgatch, 869 F.2d

2548, LISA {9th Ciy. F989).
Applying these factors to the present case indicates that, even
if the Commission concludes that a violation occurred, no civil
sanction is warranted.

First, the General Committee undertook substantial
efforts to collect and report the information at issue. Indeed,
cthere is no suggestion that the General Committee acted in
anything less than utmost good faith. The General Committee’s
practice gave it no financial benefit or advantage over the
opposition; all bills were paid and the expenditures were
reported. Further, in the interest of cooperation, but without
conceding error, the General Committee filed "amended reports
which materially disclosed the debts and obligations®" identified
by the Commission during the post-election audit process.
(Analysis at 9.)

Second, the issue concerns only the timing of

disclosure, not the failure to disclose, much less the acceptance
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of illegal contributions or exceeding of expenditure limits. The
vast majority of the invoices at issue -- $848,639 -- were paid
and reported during the same period as the date first indicating
that the General Committee had received the invoice. (See Davis
Decl. at § 8.)° Overall, 99 percent of the General Committee’s
total expenditures either were not questioned during the post-

election audit process or were paid within the reporting period

following the invoice date. (Id. at § 7-8.) Clearly, there was

O =2 irtent or 2ffect ¢f depriving vecters of information pertinent

x to their votes.

- Third, imposition of a civil fine would require the

0 Ganeral Committee to engage in expensive and burdensome

Gl fundraising activities that could cost as much as the net amount
i :: raised. (See Davis Decl. at § 17.) Failure of such efforts
< would require the General Committee to seek funds from President

o Eish.

o) Fourth, where, as here, the political committee has

o

filed amended reports and responded to the requests of the
Commission during the post-election audit, there is no further

need to vindicate the authority of the Commission. Nor, given

5

And of the remaining $203,459 in invoices, over 60
percent -- $128,099 -- are dated after October 14, 1992 and would
not have been disclosed prior to the general election even under
the Commission’s standard. (See Davis Decl. at § 16.) Indeed,
half of all of the invoices at issue -- $507,387 -- are dated
after the last reporting period prior to the general election.
(1d.)




8 7

) 8043825

LA ks

The Honorable Lee Ann Elliott

November 4, 1996
Page 12
the four years that have passed and the withdrawal of President
Bush and the General Committee from the political process, is
there any need for prospective relief.

This case is similar in important respects to that in
Federal Election Cosmission v. Natfonal Education Association,
457 F. Supp. 1102 (D.D.C. 1978). 1In NEA, the organization had
adopted a "reverse check-off* system for collecting political
contributions from its members. Although the court held "that
reverse check-off is a per s2 violation of [the f=deral electicn
laws) ," it nonetheless ordered the NEA only to return money to
members that wanted a refund and declined the Commission’s
request to assess a civil penalty. The court explained that:

“[the] violation is not in the nature of

intentional disregard of the rights of its

dissenting members through coercion, threats,

and reprisals. Rather, it is indirect

infringement of those rights through

excessive zeal in trying to have a more

efficient collection system." (Id. at 1112.)
Similarly, the General Committee did not intentionally disregard
its obligations. To the contrary, it established an efficient
accounting system that, it believed, would meet the requirements

of the federal election laws without imposing an undue burden on

the campaign.
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For the reasons set forth therein, the Commission
should find that no violations have occurred and/or promptly

cloee the investigation.
Respectfully submitted,

Forn £ Reaps

Thomas O. Barnett

Counsel to Bush-Quayle ‘92
General Committee, Inc. and J.
Szanley Huckaby, as Treasurer
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o ' I DECLARE UNDER PENALTY OF PERJURY under the laws of
' the United States of America that the foregoing is true and
;iitr-cf'to the best of my knowledge, information and belief.

Stanley Hticka
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In accordance with 28 U.8.C. § 1746, I, Keith A.

Davis, hereby declare as follows:

1. During the 1992 Presidential election campaign,
I served as Assistant Treasurer to the Bush-Quayle ‘92 General
Committee, Inc. ("the General Committee®"). As part of my
responsibilities, I was involved with virtually every aspect
of the finances of the General Committee. This declaration is
bpased upon my personal knowledge.

2. The General Committee took extensive measures,
and spent substantial resources, to ensure prompt payment and
reporting of campaign expenditures and, where prompt payment
was not made, to report outstanding debts and obligations.

For example, the General Committee assigned field personmel to
travel with the candidates and pay vendors during or
immediately after each event. These expenditures were
reported by facsimile to the General Committee’s national
headquarters and included on the next expenditu:. ‘disclosure
report to the Commission.

p Where expenses could not be paid immediately,
the General Committee’s standard practice for processing and
paying invoices was as follows: (i) vendors were instructed
to submit all invoices to a special mailing address, which was

checked daily by the national headquarters, or risk forfeiting
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the right to payment; (ii) if, however, the vendor did nab*uu.

the special mailing address, General Committee personnel were
instructed immediately to forward invoices to the national
headquarters; (iii) upon receipt, General Committee personnel
would complete a check authorization form and submit the
invoices, if approved, to the Accounting Department; and (iv)
upon receipt, the Accounting Department would date stamp the
check authorization form and process a payment check within a
few days, and often within 24 hours.

4. The General Committee established this
procedure not only tc ensure prompt payment and reporting of
expenditures, but also to ensure that fraudulent or otherwise
invalid invoices were not paid and/or reported. A
presidential campaign typically receives hundreds of thousands
of dollars in invoices for expenses that either were nevar
incurred or are not attributable to the presidential campaign.
The General Committee, for example, received numerous invalid
invoices from state party events for which the General
Committee was not responsible.

8. The intent of the General Committee throughout
the process was to report in good faith all expenditures and
debts and obligations in the manner and time required by the
statute and regulations.

6. The General Committee consistently adhered to

its procedure for paying invoices. Of the $1,052,098 in

invoices that the Commission identified as not reported as a
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" debt or obligution during the post-election audit process for

the General Committee, $996,445 (or 9% percent) was paid
within the same reporting period in which the Accounting
Department received the invoice and was reported on the next
expenditure disclosure report. In the relatively few
instances in which the Accounting Departwment was unable
promptly to process an invoice, it reported the debt on the
next disclosure report.

¥ More generally, the system was extremely
successful. Most expenditures were paid at the time they were
irncurred and reported irmediately to the Accounting
Department. Of the $55,239,000 in total expenditures by the
General Committee, the Commission has raised a question of the
timing of the disclosures of énly 2 percent.

8. With respect to the invoices at issue, the
General Committee was successful in quickly processing,
paying, and reporting the expenditures. There are three dates
that track the progress of the invoices: (i) the date of the
invoice, which generally indicates when it was prepared by the
vendor, (ii) the date on which the check authorization form
was first filled out, which is the best indicator of the date
on which it was received by the national headquarters, and
(iii) the date stamp of the Accounting Department, which
indicates when the invoice was approved by the General

Committee. As discussed above, 95 percent of the invoices at

issue were paid during and reported for the same reporting
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period as the Accounting Department date stamp. The large
majority -- $848,639 -- was paid during and reported for the
same reporting period as the date on the check authorization
form. Moreover, $623,299 of the invoices at issue were paid
during and reported for the reporting period immediately after
the period covered by the date of the invoice.

9. The General Committee did not understand the
1990 amendment to the regulations to change this longstanding
practice. Rather, the rules appeared to apply to “written"
agreements that set forth a predetermined amount to be paid on
a Zefinite date, and to be applicable to committees settling
debts for less than full value. Virtually all of the debts
and obligations at issue here were incurred without the
benefit of such a written contract. Even to attempt to keep
track of the expenses of the hundreds of campaign personnel
working across the country at any given time would create an
administrative nightmare that would cripple a campaign. The
General Committee made over $50 million in expenditures in
less than three months. It would be virtually impossible for
the Treasurer tc monitor expenses as they are incurred by each
individual. Further, the General Committee would have had no
basis for estimating debts and obligations at the time they
were incurred. To attempt to provide speculative estimates
withcut any basis would not provide the Commission or the
public with meaningful information and, if anything, would be

highly misleading.
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10. Based on my 17 years of experience in working

with political committees and their efforts to comply vitﬁfﬁh.
federal election laws, no political committee has ever been
required to estimate outstanding debts at the time of their
incurrence. Rather, political committees routinely establish
procedures for collecting, processing, paying, and reporting
expenditures and outstanding debts similar to the procedures
adopted by the General Committee. Consistent with this
general practice, the General Committee did not treat invoices
as outstanding debts and obligations within the meaning of 11
C.F.R. § 104.11(b} until trey were reviawed and approved.
Nevertheless, and without conceding error, the General
Committee submitted amended reports as requested by the
Commission.

11. The Commission audit staff indicated during the
post-election audits that it used the date of the invoices to
infer the date on which they were received by the General
Committee. However, the date an invoice was prepared is not
always a proper indication of when it was received by the
General Committee. For example, vendors frequently prepare
invoices days in advance of posting them in the mail.
Delivery, especially from vendors outside the Washington, D.C.
area, can take a week or more after posting. Further,
sometimes an invoice was sent to the wrong address or simply
not delivered. 1In other instances, the invoice was forwarded

through a third party. Moreover, the invoice might have been




sent to a field office and then forwarded to the Accounting
Department.

12. The General Committee experienced particular
difficulties in obtaining invoices for expenses related to
travel on Air Force I and Il. Despite repeated requests from
the General Committee, employees of the United States
government took substantial time in generating invoices, and
often invoices were delivered to the General Committee weeks
or even months after the date on the invoice.

13. The Commission appears to have adopted
inconsistent approaches between the Primary Committee and the
General Committee with respect to the reporting of outstanding

debts and obligations of less than $500. With respect to the

Primary Committee, the Commission typically appears to have

excluded single debts for less than $500 from the calculation
of the invoices at issue. With respect to the General
Committee, the Commission appears not to have excluded single
debts for less than $500 in its calculation of the amount at
issue. As a result, the total for the General Committee
includes $27,556 in single debts for less than ;500 that were
paid within 60 days as required by Section 104.11(b).

14. Some national vendors, such as AT&T, provided
services to numerous General Committee field offices and
issued separate invoices from the vendor’s own regional

offices.
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15. After subtracting the invoices paid during the

same reporting period as the date on the check authorization
form as well as the expenses for less than $500 paid in a
timely manner, the remaining invoices at issue amount to only
$175,903.

16. Of the $203,459 in invoices that were not paid
during the same reporting period as the date on the check
authorization form, over 60 percent -- $128,099 -- are dated
after October 14, 1992 and would not have been required to be
disclosed prior to the general election even under the
standard applied by the Commission. Indeed, half of all of
the invoices at issue -- $507,387 -- are dated after the last
period for which reports were due to the Commission prior to
the general election.

17. The General Committee does not have funds
available to pay any significant civil penalty. In order to
raise such funds, the General Committee would have to engage
in time consuming and burdensome fundraising activities that

could easily cost as much as the net funds raised.

I declare under penalty of perjury that the
foregoing is true and correct. Executed in Alexandria,

Virginia on November 4, 1996.

ith A. Davis




March 13, 1997

RE: MURs 3664, 4170, 4171,
and 4289

On January 23, 1994, the Commission found reason to believe that the Bush-Quayle ‘92
General Commitiee, Inc. (the “GEC™) and J. Stanley Huckaby, as treasurer, violated 2 US.C.
§Md~llﬂlﬂlﬂtﬂﬂﬂ*1wﬁhbmm~ﬂ
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“WW“‘!&'M“.“
2US.C. § 434(b)(9) and 11 CFR_§ 104.11(b) by failing 10 repart debts and obligations
(MUR 4171). On the same date, in MUR 4289, the Commission found reasom to believe that
the GEC violated 2 U.S.C. § 434()8) and 11 CF.R. § 104.11(b), and thet the Bush-Quayle
‘92 Compliance Commitiee, Inc. {the “Compliance Commitice™) snd J. Stanley Huckaby, as
treasurer, vislated 2 US.C. § 434()(8) and 11 CF.R. § 104.11(b) by failing 4 report mon-
travel related debte and obligations.

After considering all he evidence available to the Commission, the Office of the
MM“M'MM&MMM“U
belicve that violations have oocurred in these matters.

The Commission may or may not approve the General Counsel's
recommendations. Submitted for your review is a bricf stating the position of the General
Counsel on the legal and factual issues of these matters. Within 15 days of your receipt
of this notice, you may file with the Secretary of the Commission a brief (ten copies if
possibie) stating your position oa the issues and replying to the brief of the General
Counsel. (Three copies of such brief should also be forwarded to the Office of the
General Counsel, if possible.) The General Counsel’s brief and any brief which you may
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there is probable cause 10 belicve a violatiom has occurred.

If you are unsbie to file a responsive brief within 15 days, you may sslbmit o
written request for an extension of timse. All requests fior extensions of tinme meust be
submitted in writing five days prior to the due date, and good cause must be
demonstrated. In addition, the Office of the General Counse! ordinarily will nst give
extensions beyond 20 days.

A finding of probable cause to believe requires that the Office of the General
Counse! attempt for a period of not less than 30, but not more thaa 90 days, to settle this
matter through a conciliation agreement.

Should you have any questions, please contact Delaniec De Witt Palster, the
attorney assigned to this matter, at (202) 219-3690.

Enclosure
Brief
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)
J. Stamiey Huckaby, as treasurer ) _

) MURs 3664, 4171, 4289
Bush-Quayle '92 General Committee, Inc., and )
J. Stanley Huckaby, as treasurer ;
Bush-Quayle ‘92 Compliance Commitiee, Inc.,and )
J. Stanley Huckaby, as treasurer )

GENERAL COUNSEL'’S BRIEF

On January 25, 1994, the Commission found reason to befieve thet the Bush-Quayle ‘52

" General Committee, Inc. (the “GEC™) and J. Stanley Huckaby, as tresswrar, violsted 2 U 8.C.
" §434(b) and 11 CF.R. §§ 104.11(b) and 9004.7 by failing 4o repert estimeted debts and

obligations incurred for campaign-related travel (MUR 3664)." The GEC responded 1o the
season to believe findings on October 25, 1993 and February 23, 1994, anil sequested that the
matter be dismissed. The Commission denied the GEC’s request om Sepiember 16, 1996,

On September 10, 1996 the Commission found reason o believe that the Bush-Quayle
Primary Committee, Inc. (the “Primary Committee™) and J. Stanley Huckaby, as treasurer,
violated 2 U.S.C. § 441a(f) by acceping excessive contributions in the form of stafl sdvances
from an individual, and 2 U.S.C. § 434(b)8) and 11 C.F.R. § 104.11(b) by failing to report debts

and obligations (MUR 4171). On the same date, in MUR 4289, the Commissioa found reason to

g The Commission originally made the reason 0 belicve findings in MUR 3664 oa July 20, 1993. The
subsequent findings were made following FEC v. NRA Political Victory Fund, 6 F 34 821 (D.C. Cir. 1993), perition
for cert. dismissed for lack of jurisdiction, 115 S.CL 537 (1994).




" believe that the GBC violsted 2 US.C. § 434(bX8) and 11 C.FR. § 104.11(b), and thet the Bk

Quayle ‘92 Compliance Comsaittes, Inc. (the “Compliance Committes™) snd J. Stanley
Huckaby, as treasurer, violsted 2 U.S.C. § 434(b)(8) and 11 C.E.R. § 104.11(b) by Allag to
report non-travel related debts and obligations. On November 4, 1996 the Committees
responded to the Commission's reason to believe findings in MURs 4171 and 4289, and the
GEC reiterated its arguments to the Commission’s findings in MUR 3664

The Primary Committee accepted excessive in-kind contributions in the form of staff
advances from Robert Holt, an individual who volunteered fundraising services. Thie stallf
advances were not solely for Mr. Holt’s travel and subsistence expenses and thus did mot meet
the regulatory exemptions 10 11 C.F.R. § 116.5(b). The advances exceeded the individual
contribution limitation by $12,598. 2 U.S.C. § 441a(a)(1)XA). Therefore, there is probable cause
to believe that the Primary Committee violated 2 U.S.C. § 441a(f) by knowiagly acespiing
excessive in-kind contributions in the form of staff advasces.

Moreover, the Primary Committee did not properly report $1,767,548 in debts and
obligations as required by the FECA and Commissioa regulations.” 2 U.S.C. § 434(b)(8);
11 CF.R. § 104.11(b). The Primary Committee did not report the amounts of its debts or
estimates of the debts as of the date that the debts were incurred. Instead, the Prisaary
Commitiee reported debts only afier an invoice was received and the Primery Committee
approved payment of the invoice. This procedure does not satisfy the reporting requirements of

the Act and regulations. Moreover, the Primary Committee made no attempt to estimate its

. Throughout this Brief, “Commitices™ refers to the GEC, the Primary Commities and the Compliance
Committee.

. Throughout this Brief, the “Act”™ and the “FECA"™ refer to the Federal Election Campsign Act of 1971, =
amended, 2 U.S.C. §§ 431-55.
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* debts. Therefore, there i probable cause 10 believe that the Primary Cocmmistes violated 2

US.C. § 434(>)(8) and 11 C.F.R. § 104.11(d) by failing to repert properly $1,767,548 in deb
and obligations.

The GEC and the Compliance Committee followed the same incorrect reporting
procedure as the Primary Committee. The GEC did not property report $1,048,190 in debts
related to travel on government aircraft, helicopters and ground transportation as required by law.
2U.S.C. § 434(b)8); 11 C.F.R. §§ 104.11(b) and 9004.7. In addition, the GEC did not properly
report $737,908 in debts and obligations that were not related to travel. The GEC did not report
the amounts of its debts or estimates of the debts as of the date that the debts were incurred, but
waited until after an invoice was received and the GEC approved payment of the invoice to
report each debt. Moreover, the GEC made no effort to estimate any of the debts before payment
was approved. Therefore, there is probable cause to believe that the GEC violated 2 U.S.C.
§434(b)8)and 11 CF.R §§ 104.11(b) and 9004.7 by failing to report properly $1,048,190 ia
travel-related debts and obligations and violated 2 U.S.C. § 434(b)(8) and 11 CF.R. § 104.11(b)
by failing to report properly $737,908 in non-travel related debts and obligations.

Finally, the Compliance Commitiee did not properly report $235,587 ia debts and
obligations as required by the Act and regulations. 2 U.S.C. § 434(b)X(8); 11 CFR. § 104.11(b).
Like the Primary Committee and the GEC, the Compliance Committee did not report the
amounts of its debts or estimates of the debts as of the date that the debts were incurred. The
Compliance Committee reported its debts only after it had received an invoice and approved
payment of the debt and did not estimate any of its debts. Therefore, there is probable cause to
believe that the Compliance Committee violated 2 U.S.C. § 434(b)(8) and 11 CFR. § 104.11(b)

by failing to report properly $235,587 in debts and obligations.




UmL aNALYEs

A.  STAFF ADVANCES

Individuals are prohibited from making contributions to any candidate in excess of
$1,000 with respect 10 any election. 2 U.S.C. § 441a(a)(1XA). A contribution includes a gift,
Joan, advance, deposit of money, or anything of value. 2 U.S.C. § 431(8XAXi). No candidate or
political committee, or officer or employee of a political committee shall knowingly accept any
contribution which exceeds the contribution limitations. 2 U.S.C. § 441a(f).

Expenditures made oa behalf of a political committee by an individual from his or her
personal funds, or advances, are in-kind contributions and are, consequently, subject to the
contribution limitations of 2 US.C. § 441aa)(IXA). 11 CF.R. § 116.5(b). There are peveral
limited exemptions from this general rule. If an individual has expended funds for transportation
expenses on behalf of a candidate, any unreimbursed amount not in excess of $1,000 with respect

to0 a single election will not be considered a contribution. 11 C.FR. § 100.72(b)(8); see aise
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11 C.F.R. § 116.5(b). Any unreimbursed payment from a volunicer’s personal funds for usual
and normal subsistence expenses incidental 10 his or her volunteer activity is also net 2

contribution. /d Morcover, advances will not be considered contributions if they are for an

) 8 0 4

individual's personal transportation, or for the usual and normal subsisteace expenses related to
travel on behalf of the campaign by an individual who is not a volunteer. 11 CF.R § 116.5(b);
see Explanation and Justification for 11 CF.R. § 116.5(b)X(1), 55 Fed. Reg. 26,382-83 (June 27,
1989). This exemption oaly applies where the individual is reimbursed within 30 days if a credit
card was not used, or within 60 days following the closing date of the billing statement on which

the charges first appeared for amounts paid by credit card. 11 C.F.R. § 116.5(b)(2).
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Thus, evea if an advance is for an individeal's own travel expenses, & is stiil an in-kind
contribution if the expenses are not reimbursed timely pursuant to 11 C.F.R. § 116.5(b). A staff
advance in excess of the contribution limitations, which is not for exempt travel and subsistence
reimbursed in a timely manner under 11 C.F.R. § 116.5(b), is an excessive in-kind contribution
on the date that it is incurred. 11 CF.R § 116.5.

An individual, Robert B. Holt, provided fundraising services to the Primary Committee
on a volunteer basis. Mr. Holt made advances of at least $12,598 in excess of the $1,000
individual contribution limitation in payments for travel, subsistence and campaign-related goods
and services.* The Primary Commitice eventually reimbursed all of these expenses.®

The Primary Committee argues that the staff advances by Mr. Holt were not excessive
contributions because he was a commercial veador who provided voluntcer fundraising services
but sought payment for associated travel and telephone expenses. Thus, the Primary Commiftee
argues, Mr. Holt’s advances should be treated as extensions of credit by a commercial vendor
under 11 C.F.R. § 116.3, despite the fact that Mr. Holt was volunteering his services. Merewver,
the Primary Committee claims that most of Mr. Holt’s expenditures were for transportation costs
that were timely reimbursed, that the amount involved is overstated, and that the maximum
outstanding balance was $5,500.

The Primary Committee has not provided sufficient evidence to demonstrate that

Mr. Holt was a commercial vendor whose usual and normal business was 1o provide fundraising

. Mr. Hok made a $1,000 coatribution by check on October 8, 1991 and made advaaces of $12,598 ia
excess of the coatribution limitation. This amount reflects the highest outstanding excessive contribution resulling
from over 100 advances Mr. Holt made during a period of icn months.

» The $12,598 advanced by Mr. Holt wes outstaading for approximately 33 days. Some advances were
reimbursed in 13 days, while others remained outstanding for up te 47 days.




dig

mhu. Sse 11 CRIL §§ 116.4c) 116.5(v). Based on the limited evidence provided by the
Primary Commitiee, it appears that My. Holt is in the oil business, rather than & commercial
vendor of fundraising services. Moreover, Mr. Holt’s advances do not meet the regulatory
exemptions to 11 C.F.R. § 116.5 because the expenses were not solely for his travel and
subsistence expenses and reimbursed in a timely manner. Thus, the advances were in-kind
contributions from Mr. Holt to the Primary Committee which exceeded the individual
contribution limitation by $12,998. 2 U.S.C. § 441a(a)(1)(A). Further, the Primary Committee
has not previded any additional documentation to support its figures, while the Commissien’s
Audit staff"s calculations were based on all of the available documentation provided to the
Commission during the audit of the Primary Committce.

Therefore, the Office of General Counsel recommends that the Commission find there is

probabie cause to believe that the Primery Commitice violated 2 U.S.C. § 441a(f) by knowingly
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B. REPORTING OF DEBTS AND OBLIGATIONS
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Political commitices are required 1o disclose on periodic reports to the Commission all
outstanding debts and obligations owed by or to the committees. 2 U.S.C. § 434(b)X(8).
Outstanding debts must be continuously reported until extinguished. 11 C.F.R. § 104.11(a).

A debt er obligation includes a loan, written contract, writien promise, or written agreement to

80 4

make an expenditure. 11 C.F.R. § 104.11(b). A debt or obligation under $500 must be reported
as of the time the payment is made, or no later than 60 days after it is incurred, whichever comes
first. /d Any debt or obligation over $500 must be reported as of the date on which the
obligation is incurred, except that any obligation incurred for rent, salary, or other regularly

recurring administrative expense must not be reported as a debt before the payment due date. Jd




 If the exact amount of a debt or obligation is mot known, the reporting committes shell report an
estimated amount and state that the amount reported is an estimate. /d. Whea the exact amount
is determined, the committee must either amend the report containing the estimste or indicate the
correct amount for the reporting period in which the correct amount is determined. Ad

All campaign-related travel of publicly-funded candidates for the offices of President and
Vice President of the United States is a qualified campaign expense, and costs of such travel
must be reported by the candidates’ authorized campaign committees as expenditures. 26 U.S.C.
§ 9004(b); 11 C.F.R. § 9004.7(a). If a candidate for President or Vice President uses a
government conveyance paid for by a governmental entity for campaign-related travel, the
candidate’s authorized committee must pay the appropriate governmental entity an amount equal
to the first class commercial airfare plus the cost of other services in the case of travel o a city
served by regularly scheduled commercial air service or, in the case of travel to0 a city not sarved
by regularly scheduled commercial service, the commercial charter rate plus the cost of ether
services. 11 C.F.R. § 9004.7(b)(5).

The Primary Committee failed 1o report properly 76 obligations totaling $1,767,548 for a
variety of campaign expenditures, including telephone charges, media, direct mail, travel,
lodging, and computer consulting. The Primary Committee did not report these debts until it
reported payment of the debts. The Primary Committee filed amended reports which materially

) 8§ 0438295206

disclosed the debts and obligations on August 12, 1994, 21 months after the general election.
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The GEC fhiled to report properly travel-related debts totaliiig $1,048,190 as required by
@ Act and the Commission’s regulstions.® The GEC did not report the travel-related debts
when they were incurred, but first reported them only when it paid the debts.

The GEC paid a total of $459,992 for political passenger travel on Air Force I that
occurred between August 17, 1992 and the day before the general election, November 2, 1992.
The GEC paid a total of $396,455 for political passenger travel on Air Force I1 that occurred
between August 21, 1992 and election day, November 3, 1992. Moreover, the GEC peid
$52,752 for political passenger travel on other Air Force sircraft between September 2, 1992 and
November 2, 1992. In addition, the GEC’s Schedule B-P reports show a payment of $13,519.36
to “U.S. Treasurer/Airlift Operations™ that does not correspond to any payments detailed on the
Airlift Operations spreadsheet attached to the Interim Audit Report. The GEC's Schedule B-P
reports also show seven payments totaling $110,902.13 to “Treasurer of United States/DOD
Helicopters” or “U.S. Treasurer/Marine [ for campaign-related use of government-owned
helicopters. The first of these payments, in the amount of $31,564.38, was made November 2,
1992, the day before the general election. The remaining payments were made between
November 6, 1992 and July 20, 1993. Further, the GEC's Schedule B-P reports show four

payments totaling $14,570 to “U.S. Treasurer/Limousines” or “U.S. Treasurer/Limousines/Vice

. The GEC's use of millitary airplanes for campaign-related travel was identified and billed soparately
depending oa the sircra used and the identity of the priraary passenger on the plane. Geaerally, trips by the
President were identified and billed as Air Forcs 1 and trips made by the Vice Presideat were identifiod and billed as
Air Force 1. Campaiga-reiated trips by the First Lady, staff and advance personnel oa sircraft provided by the
United States Air Forcs were ideatified and billed as “Airlift Operations.™ Billings originated with the United States
Air Force and were routed through the White House Military Offfice 1o the GEC. In most cases, bills included a
passenger manifest for each flight and a summary memorandum listing passengers billable to the GEC.
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these psyments, in the amount of $6,820, was made October 14, 1992. The others wess made
after the general election, on December 2, 1992 and January 14 and May 11, 1993.

Thus, the GEC did not contemporaneously report any actual or estimated amounts for the debts it
incurred for campaign-related use of Air Force I and Air Force [1, other government airplanes,
helicopters and ground transportation.

In addition to travel-related debts, the GEC failed to report properly other debts and
obligations totaling $737,908 as of the time they were incurred. These debts were relatod %o
telephone charges, telemarketing, media, events, research, travel reimbursements, direct mail,
and other campaign expenditures. Like the travel-related debts, the GEC only reported these
debts st the time of payment.

Similarly, the Compliance Commitice failed to report properly debts totaling $235,587 in
accordance with the Act and the Commission’s regulations. These obligations related o
campaign expenditures such as long distance telephoone, direct mail, printing of fundraising
solicitations, and computer consulting. The Compliance Committee reported the debts anly at
the time of payment, not as of the date of incurrence. On September 7, 1994, 22 months after the
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genenal election, the GEC and Compliance Committee filed amended reports that materially
disclosed their actual debts and obligations.
All of the Committees followed similar procedures in processing their debts and

obligations. Under their procedures, a debt was not reported until the invoice had been received

. These amounts do mot include Airlift Operstions and ground transportation debts incurred for less then
$500 dollars. See 11 C.FR. § 104.11(b).




~ &nd payment of the invoics was approved. Thus, the Commitiees’ proceduses created a
significant delay between the date that & debt was incurred and the public disclosure of that debt.

The Committees contend that they used best efforts 10 process debts and obligations
systematically, and that their system prevented payment of invalid and fraudulent expenditures.
They reiterate the argument they made during the audit that the debts and obligations did not
have to be reported under 11 C.F.R. § 104.11(b) until the invoices were received and payment of
the invoices was approved by the Committees.

However, the Committees are wrong. The Commission’s regulations explicitly require
commitiees to report debts as of the time of incurrence, not the date of the invoice or check
authorization form, and to estimate the amount of the debt or obligation if they are unable to
verify the correct amount. 11 C.F.R. § 104.11(b). The Committees’ procedures do not sompost
with the regulations and do not release them from the reporting requirements of 11 C.F.R.

§ 104.11(D) or satisfy best efforts. Far from making best efforts to report their debts and
obligations, the Committees did not even attempt 10 estimate any of their debts and cbligetiens
on their disclosure reports or to report any debts where the amount incurred was known before

the invoice was received. Sinoe the Committees did not report the correct amount or an estimate
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of debts when they were incurred, their disclosure reports did not accurately reflect the
Committees’ actual debts, and the goal of immediate and complete disclosure was undermined.
The Committees’ concern that campaigns may receive invalid or even fraudulest invoices
from vendors is legitimate, and is of particular concemn to publicly-financed presidential
campaigns where payment of invalid debts would result in non-qualified campaign expenses.
Nevertheless, the regulations require reporting, not immediate psyment, of debts and obligations.

If a committee properly reports the exact amount or a reasonable estimate of a debt when it is
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insorrect. 11 C.P.R. § 104.11(D).

The Committees contend that 11 C.F.R. § 104.11(b) only applics 10 debis snd obligations

related to written agreements, based on the language of the regulation: “. . . loan, written
comfract, written promise, or written agreement. . . .* The Committees assert that this
interpretation is supported by settled rules of statutory construction and cite Hawkeye Chemical
Co. v. St. Paul Fire and Marine Ins. Co., 510 F.2d 322, 327 (7th Cir. 1975). In Hawkeye, the
Seventh Circuit applied the maxim “expressio snius est exclusio alterius,” or, the expression of
one excludes the other.

The Committees’ contention is not supported by the language of the regulation, which
states: “{a] debt or obligation, includingaloan ... ." 11 CF.R § 104.11(b) (cmphasis added).
“Expressio unius™ does not apply in this situation because it would contradict the express
language of the regulation. Reading the langmage in context reveals that the terms “debts™ and
“obligations™ include but are not limited to the specifically enumerated sources. That conchasion
is consistent with previous interpretations of the word “includes™ in the FECA. See, e.g, FECv.
Massachusetts Citizens for Life, 769 F.2d 13, 17 (1st Cir. 1985). In Massachusetts Citizens for
Life, the court stated, “It has been said ‘the word ‘includes’ is wsually a term of enlargement, and
not of limitation . . . . It, therefore, conveys the conclusion that there are other items includable,
though not specifically enumerated . . . " Id (quoting 2A N. Singer, Sutherland Siatutes and
Statutory Construction 133 (4th ed. 1984)).

The Committees further argue that the 1990 revision of the regulations that led to the

current language in 11 C.F.R. § 104.11(b) was not intended to create a new burdensome
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reporting requirement for commitiees. Purther, they comtend the t reporting dobts as of the dats of
incurrence is pragmetioaly impossible and would lead to specelative and misleading reporting.
The regulation does ot create an unduly burdensome reporting requirement because it
permits committees to make a reasonable estimate of debts and obligations until the correct
amocunt can be verified. Morcover, the requirement to report as of the date that a debt is incwrred
is not a new requirement. Prior 0 1990, 11 C.F.R. § 104.11(b) required committees o report
debts “as of the time of the transaction.” 11 CF.R. § 104.11(b) (1989). Since 1990, the
regulation has stated that committees must seport debts “as of the date oa which the obligation
was incurred.” 11 C.F.R. § 104.11(b) (1995). Although the language of the regulation changed,
the meaning of the regulation did not. The Commission viewed “as of the time of the
transaction” and “as of the date on which the obligation was incurred” as interchangesble terms.
The Explanation and Justification for 11 C.F.R. § 104.11(b) (1990) discusses situations where
reporting and estimation for debts mot yet billed is required and states that “new language is slso
included which follows the current policy that #f the exact amount is not known, the commitice
should report an estimated amount.™ Explanation and Justification of Regulatious for 11 CF.R.
§ 104.11(b), 55 Fed Reg. 26,378, 26,385 (June 27, 1990) (affirming Commission policy set forth
in Advisory Opinion (*AO™) 1980-38). In addition, the Commission has previously rejected
arguments that debts over $500 must be reported from a date other than “the date on which the

debt was incurred.™

. For example, in MUR 2304, the Cransteu for Presidest Commitiee (the “Cranston Commities™) failed 10
report properly $225,733 in debts that it had incurred. The Cranston Commitiee argued that it was not required to
report debts before it received am invoice for the ebligations. The Commission rejected this argument and found
thet debts over $500 were required 80 be reported st the time such debts were incusred or “at the time of the
transaction.” See also MUR 2706 (committee was required %0 report debt of telephone survey from date of the
survey, aot from date of payment for such survey); MUR 3494 (committee wes roquired 10 report debt stemming
from cemputer rental from date of rental agreement, sot from any other date).
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The srparaent that the rogulation is not practioslble and could lead te misleading reports ls
als0 not perowastve. Campaigns, particularly publicly-financed campaigns that must adhere to sn
expenditure limit, should be aware of the amount of their debts and obligations when they are
incurred. Campaign officials must keep track of obligations simply to kmow how much moaey is
available for future expenditures. Morcover, it is important that publicly-financed campaigns
fully and accurately disclose the amounts of their debts and obligations to the public as of the
date of incurrence so that the public may evaluate how the campaign is using public funds and
whether the cumpaign is adhering to the expenditure limitations. If it is impossible to ascertain
the exact amount of a debt, the regulation permits a commitiee 0 report a reasonable estimate of
the debt. 11 CFR. § 104.11(b). Generally, it should not be difficult for a committee to
determine a reasonable estimate. Moreover, it would be more misleading for a commitiee to fail
wdbchca&hﬂmhtiwupmm;lvﬁlﬁam“amm

The Committees claim that the Commission has not properly calculated the ameunt of the
debis and obligations. They assert that the Commission’s Audit staff imcorrectly included single
debts of the GEC under $500 totaling $27,556 and aggregated debts umder $500 that the Primary
Commitiee owed to vendors totaling $56,615. The Commitices contend that these debis were
properly reported within 60 days afier the date of incurrence. Moreover, the Commitiees contend
that the total amount should not include invoices that were paid in the same reporting period as
the Committees received the invoices.

Again, the date of incurrence, not the date that the Committees received the invoice or

issued a check authorization form, is the controlling date for reporting of the debt. 11 C.F.R.

§ 104.11(b). With respect to their argument concerning single debts and aggregated debts under

$500, the Committees have provided no documentation to support their assertions that the
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" Commission’s Audit steff incorrectly calculeted these figures. Noc harve they provided

dosumentation to support their own calculstions. In any event, the amount of debts undes $500
that the Committees argus is involved is approximately $84,000, which is & small fraction of the
total amount in violation, approximately $3,700,000.

Therefore, the Office of General Counsel recommends that the Commission find probable
cause to believe that the Primary Committee violated 2 U.S.C. § 434(bX8) and 11 CF.R.
§ 104.11(b) by failing to disclose properly its debts and obligations totaling $1,767,548.
Moreover there is probable cause to belicve that the GEC violated 2 U.S.C. § 434(b)(8) and
11 C.F.R. §§ 104.11(b) and 9004.7 by failing to report properly $1,048,190 in travel-related
debis and obligations. There is further probable cause to belicve that the GEC violated 2 US.C.
§ 434(b)8) and 11 CF.R. § 104.11(b) by failing to report properly non-travel related dubts and
obligations totaling $737,908. Finally there is probable cause o believe that the Compliance
Commitiee violated 2 U.S.C. § 434(bX8) and 11 C.F.R. § 104.11(b) by failing to disclose
properly $235,587 im debts and obligations.

L Find probable cause to believe that the Bush-Quayle ‘92 Primary Commitiee, Inc.,
and J. Stanley Huckaby, as treasurer, violated 2 U.S.C. § 441a(f) by accepting excessive
contributions from Robert B. Holt;

2. Find probable cause to belicve that the Bush-Quayle ‘92 Primary Commitiee, Inc.,
and J. Stanley Huckaby, as treasurer, violated 2 U.S.C. § 434(b)8)and 11 CF.R.

§ 104.11(b) by failing to report properly debts and obligatioas;

3. Find probable cause to believe that the Bush-Quayle ‘92 General Commitiee, Inc.,
and J. Stanley Huckaby, as treasurer, violated 2 U.S.C. § 434(b)8) and 11 CF.R.

§ 104.11(b) by failing to report properly travel-related debts and obligations;

4. Find probable cause to believe that the Bush-Quayle ‘92 General Comsmittee, Inc.,
and J. Stanley Huckaby, as treasurer, violated 2 U.S.C. § 434(b)8), 11 C.F.R.
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Inc., and J. Stanley Huckaby, as treasurer, violated 2 U.S.C. § 434(b)8)amd 11 CER.

§ 104.11(b) by failing to report properly debts and obligations.

n..;r/”/77 [%ﬁ‘%
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March 19, 1997

VIA HAND DELIVERY

Delanie DeWitt Painter

Office of the General Counscl
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MURs 3664, 4170, 4271, and 4389

16,0450 € 6l v

Dear Ms. Painter:

We received on March 18, 1997, the General Counsel‘s
brief in the above-referenced matters under review ("MURs")

concerning the Bush-Quayle ‘92 Primary Committee, Inc., Bush-
Quayle ‘92 General Committee, Inc., -Quayle ‘92 Compliance
Committee, Inc., and J. Stanley m as treasurer of each
(collectively, the Cbulitt.tl') As we discussed by telephone
today, the Committees request a 30-day extension of time until
May 2, 1997, to respond to the General Counsel’s brief.

The General Counsel’s brief addresses five sets of
issues raised in four separate MURs that, according to the
General Counsel, involve substantial sums of money and large
numbers of transactions. These issues require significant time
and effort to address in a responsive brief. It also ap}ears
from an initial review of the brief that the General Counsel
raises new factual issues that require investigation by the
Committees.

Further, Bobby Burchfield, the principal counsel to the
Committees in the MURs, has previous commitments -- including an
arbitration hearing beginning next week that will continue past
the current response date -- that will make it extraordinarily
difficult for him to devote substantial attention to this matter
until mid-April.
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- our telephone conversation that the Commission does not

)N & BURLING

¢ 'nlhnio Painter
arch 19, 1997
2

While wa are sensitive to the concern you s in

extensions of time as a matter of course, the Committees have
promptly responded to the Commission at each stage of the proooll

" and we do not make the request without due consideration.

respectfully submit that the circumstances warrant a full 30- dny
extension of time to respond (or, at the barest miniwmm, a 20-day
extension) so that the Committees will have adequate time to

prepare a fair response to the issues raised by the General
Counsel’s brief.

We appreciate your consideration of this request.
Sincerely,

s O B pt—

Thomas O. Barnett

ccC

J. Stanley Huckaby
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‘March 27, 1997

Thomas O. Bamett, Esq.
Bobby R. Burchfield, Esq.
Covingsoa & Burling

1201 Pennsylvania Avenue, N.W.
P.O. Box 7566

Washington, D.C. 20044-7566

RE: MURs 3664, 4171, 4289
Dear Myr. Bamett:

This is im response to your letier dated Masch 19, 1997, soquosting an additional 30 deys
t0 submit your clients’ respense to the General Counsel’s Brief.

Considering the Federal Ebsction Cotmmission’s responsibilities to act expeditiously in
the conduct of investigations, the Office of General Counsel cannot grant your full request, but
can enly agree 0 8 20-day extension. Accordingly, the response is due by close of business on
April 22, 1997.

If you have any questions, pleass call me at (202)219-3690.

Simcerely,
Delanie DeWitt Paint. - i

Attormney
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FEDERAL ELECTION commamu b 7123209

WASHINGTON DO 20dbd

April 7, 1997

. GENSITIVE

TO: The Commission
FROM: Lawrence M. Noble
General Counsel
BY: Kim Bright-Coleman mf/
Associate General Counsel

SUBJECT: Bush-Quayle ‘92 Commitiees Request for Extension of Time - MURSs 3664,
4171 and 4289

On March 13, 1997, the Office of General Counsel sent a General Counsel’s Brief in
Matters Under Review (“MUR™) 3664, 4171 and 4289 10 the Bush-Quayle ‘92 General Cemmittee,
Inc. (the “GEC™) and J. Stanley Huckaby, as treasurer, the Bush-Quayle Primary Commitiee, Inc. (the
“Primary Committee™) and J. Stanley Huckaby, as treasurer, and the Bush-Quayle ‘92 Compliance
Committee, Inc. (the “Compliance Commitsee™) and J. Stanley Huckaby, as treasurer (collectively, the
“Commitiees”). The Committees received the Brief on March 18, 1997, and their response was due in
15 days, on April 2, 1997.

On March 19, 1997, the Commitiees requested am extension of time of 30 days, until
May 2, 1997, to respond to the General Counsel’s Brief. Afachment. The reasons given for the
extension request included counsel’s conflicting work commitssents including an arbitration
hearing that would make it difficult for him to complete a response by the due date. The
Committees contend that the circumstances warrant a 30-day extension of time, or “st barest
minimum,” a 20-day extension of time.

By letter dated March 27, 1997, this Office granted respondents a 20-day extension of
time to respond to the General Counsel's Brief. The Committees provided detailed reasons that
substantiate their need for an extension of time, and do not appear to be attempting to delay the
enforcement process. However, given the age of these cases and the statute of limitations
concerns, this Office concluded that the full 30-day extension of time requested by the
Committees was not appropriate. Therefore, this Office has granted a 20-day extension of time
to the Committees. The responsive brief is now due on April 22, 1997.

Attachment
Letter from Thomas O. Bamett, Esq. dated March 19, 1997




BOBBY R. BURCHFIELD
DIRECY DIAL NUEMBLR
@OM 662-32380
BIRECT TCLEFAN NUMBL®
@O 778-8380

April 22, 1997

VIA HAND DELIVERY

Delanie DeWitt Painter
Office of the General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MURs 3664, 4170, 4171. and 4289

|

Dear Ms. Painter:

You will find enclosed the response of the Bush-
Quayle ‘92 Primary Committee, Inc., Bush-Quayle ‘92 General
Committee, Inc., Bush-Quayle ‘92 Compliance Committee, Inc., and
J. Stanley Huckaby, as treasurer of each to the General Counsel’s
brief in the above-referenced matters under review ("MURs").

Thank you for your attention to this matter.

™
wn
™~
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Enclosures

cc: J. Stanley Huckaby
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In the matter of

Bush-Quayle ’92 Primary Committee, Inec.,
and J. Stanley Huckaby. as treasurer,

Bush-Quayle ‘92 General Committee, Inc.,
and J. Stanley Huckaby, as treasurer,

Bush-Quayle ‘92 Compliance Cosmittee, Ine.,
and J. Stanley Ruckaby, as treasurer

e P Nt Nt N Nt P P P b b b

MURs 3664, 4171
and 4289

RESPONDENTS’ OPPOSITION TO GEMERAL COUMSEL’S BRIEF

Bobby R. Burchfield
Thomas O. Barnett

COVINGTOM & BURLING

P.O. Box 7566

1201 Pennsylvania Avenue, N.W.
Washington, D.C.

(202) 662-35000

20044

Attorneys for Respondents

April 22, 1997
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THE COMMISSION SHOULD TAKE NO FURTHER
ACTION CONCERNING THE EXPENSE REIMBURSEMENT
PROCEDURE FOR A CAMPAIGN FUNDRAISER . . . .

A. Mr. Holt Was a Commercial Vendor .

B. The Practice for Reimbursing Mr. Holt
Provided No Significant Financial Benefit
to the Primary Committee . . . I S

THE COMMISSION SHOULD TAKE NO FURTHER
ACTION CONCERNING THE REPORTING OF DEBTS
AND OBLIGATIONS . . . . - DRae T by

A. The Committees Used Their Best Efforts
to Report Expend1tures and Debts and
Obligations . . . . s=a Ay

The Standard Proposed by the General
Counsel Is Arbitrary and Capricious .

The Invoices Did Not Become "Debts
and Obligations" Under Section
104.11(b) Until After Being Reviewed
and Approved by the Committees . . .

The General Counsel’s Recommendation
I1s Based on Flawed Audit Staff
Caleviations . . 9 .. . . At T .

o The Audit Staff Did Not Properly
Determine the Date on Which
the Committees Received Invoices .

The Audit Staff Improperly Included
Debts and Obligations for Less than
$500 That Were Paid and Reported in
a Timely Manner s LA -

Even I1f the Commission Were To Find
Probable Cause to Believe that the
Committees Are in Violation of the
Reporting Requirement in Section
104.11(b), No Civil Penalty Is
Warranted g @ w4
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In the matter of

Bush-Quayle ‘92 Primary Committee, Inc.,
and J. Stanley Huckaby, as treasurer,

MWiRe 3664, 4171
and 43189

Bush-Quayle ‘92 General Committee, Inc.,
and J. Stanley Huckaby, as treasurer,

Bush-Quayle ‘92 Compliance Committee, Inc.,
and J. Stanley Huckaby, as treasurer

T Vst St Nt s st P “malP

RESPONDENTS’ OPPOSITION TO GENERAL COUNSEL’S BRIRF

On March 18, 1997, the Bush-Quayle ‘92 Primary
Committee, Inc. (the "Primary Committee®), Bush-Quayle '92
General Committee, Inc. (the "General Committee®), Bush-Quayle
92 Compliance Committee, Inc. (the "Compliance Committee®),
and J. Stanley Huckaby, as treasurer of each (collectively,
the "Committees"), received the General Counsel‘’s Brief
recommending that the Commission find probable cause to
believe that the Committees violated the Federal Election
Campaign Act in the above-referenced MURs. By letter dated
March 27, 1997, the Commission granted the Committees an
extension of time until April 22, 1997, to submit a responsive
brief.

The General Counsel’s arguments can be grouped into

two sets of issues. First, the General Counsel takes the
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position that the Primary Committee did not prepay the
expenses of a campaign fundraiser, Mr. Robert Holt, and that,
as a result, the Primary Committee received a transitory in-
kind campaign contribution during the reimbursement period.
Second, the General Counsel believes that the Committees did
not properly report outstanding debts and obligations. In
both instances, the timing of the action is the sole issue.
The General Counsel confirms that the Committees fully
reimbursed Mr. Holt for his expenses and that the Committees
fully reported their expenditures. There has been no
allegation, and of course there is no evidence, that any of

the Committees intentionally violated the law.¥

COMMISSION SHOULD TAKE NO FURTEER ACTION CONCERNING
EXPENSE REINBURSEMENT PROCEDURE FOR A CAMPAIGHN
FUNDRAISER.

The General Counsel recommends finding probable
cause to believe that the Primary Committee temporarily
received an in-kind contribution from Mr. Robert Holt, a
campaign fundraiser, because his expenses were not paid in

advance. (G.C. Br. at 5.)¢ The Primary Committee

& The Committees responded on November 4, 1996, to the
Commission’s reason-to-believe findings for these MURs and
incorporate by reference those responses.

i The General Counsel does not identify the expenses of

Mr. Holt that are the subject of the recommended probable

cause finding. The Primary Committee requests that the

Commission provide a statement listing each expenditure at

issue and that the Primary Committee be allowed an opportunity

to address the specific expenditures after receiving
(continued...)




‘respectfully submits that the Commission should take no

- further action for two reasons.

M. Holt Was a Commercial Vendox
Commission regulations provide that:

* [a] commercial vendor that is not a
corporation may extend credit to a . . .
political committee . . .[which] will no
be considered a contribution . . .
provided that the credit is extended in
the ordinary course of the commercial
vendor’s business and the terms are
substantially similar to the extensions of
credit to nonpolitical debtors that are of

similar risk and size of obligation.® (11
cC.r.RX. § 116.3.)

The Primary Committee’s reimbursement of Mr. Holt's expenses
complied with this regulation.

Mr. Holt provided the Primary Committee with
fundraising services similar to those he provides to a variety
of political campaigns as well as charitable and othear
organizations. (See Holt Decl. at 1Y 1-4, included as Ex. A.)

These services were of a kind commonly purchased by campaigns

i
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from commercial vendors.!’ Pursuant to his standard business

#(...continued)

clarification from the Commission. In the meantime, the
Primary Committee is responding on the assumption that the
expenses include those i1dentified in Attachment 4 to the
Interim Audit Report of the Praimary Committee dated April 1,
1994.

o The Commission has reviewed and approved numerous
instances in which political committees have obtained similar
help from fundraising organizations. (See, e.g., Adv. Op.
1991-32, Fed. Election Camp. Fin. Guide (CCH) 6048 at 11,787
(1992) (creating donor list and speaking with potential
(continued...)
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practice when travelling on behalf of clients, Mr. Holt
submitted an invoice for any expenses incurred in providing
his services to the campaign. (Holt Decl. at § 4.) The
Committee promptly paid each invoice upon receipt. The
Commission staff has confirmed that Mr. Holt received full
reimbursement for his expenses and that the longest "advance"
remained outstanding for only 47 days (G.C. Br. at 5), and was
promptly paid upon submission of an invoice. This practice
was no more favorable than Mr. Holt'’s treatment of other
campaigns and non-political organizations using his
fundraising and other business services.

The General Counsel does not dispute that Mr. Holt’s
expenses were properly reimbursed if he was a commercial
vendor. Rather, the General Counsel takes the position that
Mr. Holt was not a commercial vendor because he "was
volunteering his services" and because he "is in the oil
business, rather than a commercial vendor of fundraising
services.” (G.C. Br. at 5-6.) We respectfully submit that
neither fact disqualifies Mr. Holt from rendering services as
a commercial vendor.

First., “commercial vendors" are defined as "any
persons providing goods or services to a candidate or

political committee whose usual and normal business involves

2/ (...continued)

donors) ; Adv. Op. 1991-18, Fed. Election Camp. Fin. Guide
(CCH) § 6023 at 11,721 (1991) (calling potential donors); Adv.
Op. 1992-24, Fed. Election Camp. Fin. Guide (CCH) § 6067 at
11,830 (1992) (fundraising speeches).)
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the sale, rental, lease or provision of those goods or
services." (11 C.F.R. § 116.1(c).) The regulations do not
prohibit Mr. Holt, or any other individual commercial vendor,
from donating his or her personal time. Indeed, the
Commission has addressed numerous instances in which a
"commercial® service is provided by an individual without
charge. (See, e.g., Adv. Op. 1980-42, Fed. Election Camp.
Fin. Guide (CCH) ¥ 5507 at 10,583 (19680) (entertainer
providing free service at a concert with reimbursement for
expenses) ; Adv. Op. 1982-4, Fed. Election Camp. Fin. Guide
(CCH) { 5671 at 10,880 (1982) (donation of labor for office
renovation) .)

The Commission has advised in an analogous context
that an accounting firm providing services as an in-kind
contribution may extend credit for expenses to a political
committee on the same terms provided to other clients. (See
Adv. Op. 1991-37, Fed. Election Camp. Fin. Guide (CCH) ¥ 6040
at 11,763, 11,766 (1991) (allowing donee campaign to be
charged for expenses while receiving accounting and other
consultation services as an in-kind contribution). It makes
no difference in terms of benefit to the campaign whether
Mr. Holt incurred the expenses as a paid consultant or as a

volunteer.¥

¥ An interpretation of the commercial vendor regulation as
inapplicable to volunteers would raise serious First Amendment
concerns. It would, with no adequate justification, treat an
individual commercial vendor that desired to volunteer for a
(continued...)
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Second, the fact that Mr. Holt also is in the oil
business does disqualify him from commercial vendor status.
We dare say that virtually all vendors of services to
political campaigns engage in businesses other than those
relating to political campaigns, and nothing in the regulation
defining commercial vendor requires that the "usual and normal
business® be the "exclusive" business. (See 11 C.F.R.
§ 116.1(c).) Mr. Holt’s uncontradicted declaration
establishes that he regularly provides fundraising services to
a variety of political and charitable organizations on the
same terms provided to the Primary Committee. (See Holt Decl.
at § 4.)¥

Because Mr. Holt was acting as a commercial wvendor,
the Primary Committee’s reimbursement of his expenses

conformed to Commission regulations.

/(.. .continued)

campaign differently than such a vendor who was being paid.
Moreover, the regulation as interpreted by the General Counsel
would impose an unjustifiable burden on a campaign that
accepted the service of a volunteer commercial vendor, thus
restricting the campaign’s First Amendment rights of speech
and association.

&/ Nor does it matter whether Mr. Holt earns money through
his fundraising activities. The regulation defining a
commercial vendor explicitly includes individuals who
"provide”, but do not sell, rent, or lease, the goods or
services at issue.
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The Practice for Reimbursing Mr. Holt Provided No
Significant Financial Benefit to the Primary
Committee. :

The Commission adopted the regulations concerning

the extension of credit to campaigns:

"out of a concern that during critical
periods in a campaign when an authorized
committee is experiencing financial
difficulties, individuals may attempt to
circumvent the contribution limitations by
paying committee expenses and not
expecting reimbursement for substantial
periods of time." (Analysis at 4, citing
Explanation and Justification for 11
C.F.R. § 116.5(b), 55 Fed Reg. 26,382-83
(June 27, 1989).)

Yhe Primary Committee received no significant financial

‘benefit from the process for reimbursing Mr. Holt. All of

Mr. Holt’s campaign-related expenses were paid by the Primary
Committee promptly upon receipt of the invoice. As cbserved
above, no expense was outstanding for more than 47 days, and
most for far less. At all times until Mr. Holt resigned from
the Primary Committee in July 1992, the Primary Committee had
a cash balance of millions of dollars. (See Davis Decl. at

¥ 5. Ex. B.) Because of the minimal average outstanding
balance for Mr. Holt’'s expenses, the Primary Committee clearly
intended to obtain no benefit from the timing of the
reimbursement, and certainly obtained no such benefit.¥

Further, Mr. Holt's expenses were duly included in the

8/ The Primary Committee has recalculated the outstanding
balance and concurs that the maximum outstanding balance was
$12,598. This amount, however, is misleading. The typical
outstanding balance was substantially less, usually less than
half that amount. (See Davis Decl. at § 5.)
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- expenditure reports filed with the Commission. It is not

plausible that the Primary Committee was seeking to
"ecircumvent the contribution limitations® through its

reimbursement procedures.

The Primary Committee respectfully submits that no
violation occurred and that, even if the Commission were to
conclude otherwise, the circumstances do nct warrant any

further action by the Commission.

IXI. THE COMMISSION SHOULD TAKE WO FURTHER ACTION CONCERNING
THE REPORTING OF DEBTS AND OSLIGATIONS.

The Committees are required to repo}t the amount and
nature of outstanding debts and obligations on a periodic -
basis. (See 2 U.S.C. § 434(b)(8); 11 C.F.R. § 104.11(a).)
Debts and obligations in the amount of $500 or less must be
reported at the time payment is made or within 60 days after
the obligation is incurred, whichever comes first. "A debt or
obligation, including a loan, written contract, written
promise, Or written agreement to make an expenditure, the
amount of which is over $500, shall be reported as of the date
on which the debt or obligation is incurred, except [for
certain recurring payments.]" (11 C.F.R. § 104.11(b).)

The General Counsel recommends finding probable

cause to believe that each of the Committees violated these
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- provisions by failing to report debts and obligations "as of
' the date on which the debt or obligation [was] incurred.®

(3.C. Br. at 6 and 10.) The amounts questionsd by the Gensral

Counsel are as follows:

Primary Committee $1,767,548
General Committee $1,786,098%
Compliance Committee $ 235,587

(G.C. Br. at 7-9.)

Although the General Counsel does not identify the
specific debts and obligations included in its recommended
finding, the Committees proceed on the assumption that the
amounts at issue are those invoices listed on Attachment 6 to
the Interim Audit Report of the Primary Committee (April 1,
1994), Attachment 2 to the Interim Audit Report of the Generxal

v Of this amount, the audit staff identified only
$1,052,098 in invoices that were not reported within the same
period in which the audit staff inferred, albeit incorrectly,
that the underlying invoices were received by the Committees.
Although less than clear, it appears that the General Counsel
has added approximately $734,000 in General Committee
expenditures for travel on government conveyances that the
General Counsel believes should have been reported regardless
of whether the General Committee had received an invoice.
(See G.C. Br. at 8 and Factual and Legal Analysis for MUR 4289
at 2 (September 1996).) The calculations performed by Keith
Davis with respect to the General Committee address the debts
and obligations identified by the audit staff and attached to
the Interim Audit Report. The audit staff reviewed, but did
not question, the reporting of the travel invoices that the
General Counsel has added to the total.




3

i,

) 8043825 2

- 10 -
Committee (April 1, 1994), and Attachment 3 to the Interim
Audit Report of the Compliance Committee (April 1, 199¢).Y
Neither the General Counsel’s Brief nor the Interim
Audit Reports explain the method used to identify debts and
obligations that should have been reported. The audit staff,
from whose work the figures appear to be drawn, made the
incorrect assumption that every invoice dated during the first
three weeks or so of the month was received by the Committees
during the month and should have been included in the
disclosure report to the Commission for that month. The
General Counsel, however, takes a different approach under
which the Committees should have reported "debts as of the
time of incurrence, not the date of the invoice or check
authorization form, and to estimate the amount of the debt or
obligation if they are unable to verify the correct amount.®

(6.C. Br. at 10.)¥

v The Committees renew their request (made in response to
the Commission’s reason-to-believe finding) that the
Commission provide a schedule setting forth each debt and
obligation that the Commission believes should have been
reported along with an explanation of why the debt or
obligation was included. 1In addition, the Committees request
an opportunity to supplement their response in light of any
information provided by the Commission.

¥ As discussed in Section I1.B below, the General Counsel
interprets Section 104.11(b) in a manner inconsistent with
past applications to other presidential campaigns, including
the 1988 Bush campaign, without providing an adequate
explanation for the change. (Cf. Federal Election Commission
v. Bush-Quayle ‘92 Primary Committee, Inc., 104 F.3d 448, 453-
55 (D.C. Cir. 1997) (vacating Commission repayment
determination for failure to explain a similar deviation from
prior application of regulations) .)
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The Committees respectfully subsmit that the

Commission should take no further action on this issue for
several reasons: (i) the Committees used their best efforts
to collect and process invoices and report expenditures and
debts and obligations in a timely fashion; (ii) the standard
proposed by the General Counsel is arbitrary and capricious;
(iii) the invoices did not become "debts and obligations®
within the meaning of Section 104.11(b) until after they were
received and approved by the Committees, (iv) even if Section

104.11(b) does apply, the Commission has not properly

:j calculated the debts and obligations that should have been
~N disclosed, and (v) no civil penalty is warranted.

wn

™N A. The Committees Used Their Best Efforts to Report
) Expenditures and Debts and Obljgations.
M Both Congress and the Commission have recognized
= that providing all information required by the statute and
© regulations may, at times, be impossible. Accordingly,

- Congress provided (and Commission regulations reiterate):

*When the treasurer of a political
committee shows that best efforts have
been used to obtain, maintain, and submit
the information required by this Act for
the political committee, any report or any
record of such committee shall be
considered in compliance with this Act

." (2 U.S.C. §432(1).)

The Committees exercised their best efforts promptly to comply
with the reporting requirements for expenditures and debts and

obligations.
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The Committees took extensive measures, and spent
substantial resources, to address these concerns while
simultanecusly seeking to ensure prompt payment and reporting
of campaign expenditures and, where prompt payment was not
made, to report outstanding debts and cobligations. For
example, the Primary and General Committees assigned field
personnel to travel with the candidates and pay vendors during
or immediately after each event. (See Davis Decl. at § 6, Ex.
B.) These expenditures were reported by facsimile to the
Committees’ headquarters and included on the next expenditure
disclosure report to the Commission. (Id.)

When expenses could not be paid immediately, the
Primary and General Committees’ standard practice for
processing and paying invoices was as follows: (i) vendors
were instructed to submit all invoices to a special mailing
address, which was checked daily by the national headquarters,
or risk forfeiting the right to paywment; (ii) if, however, the
vendor did not use the special mailing address, Committee
personnel were instructed immediately to forward invoices to
the national headquarters; (iii) upon receipt, Committee
personnel would prepare a check authorization form to confirm
that each invoice was valid and, if so, submit the invoice to
the Accounting Department; and (iv) upon receipt, the

Accounting Department would date stamp the check authorization

form and process a payment check within a few days, and often
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" within 24 hours. (See Davis Decl. at § 7.)¥ The

Compliance Committee followed the same procedure, with the
exception that the Accounting Department did not date stamp
the check authorization forms. (See Davis Decl. at § 7.)

The Committees established this procedure not only
to ensure prompt payment and reporting of expenditures, but
also to ensure that fraudulent or otherwise invalid invoices
were not paid and/or reported. (See Davis Decl. at { 8.) A
presidential campaign typically receives hundreds of thousands
of dollars in invoices for expenses that either were never
incurred or are not attributable to the presidential campaign.
(Id.) For example, the Primary and General Committees
received numerous invalid invoices from state party events for
which the Committees were not responsible. (Id.)d The
General Counsel concedes that the Committees had a
"legitimate" concern regarding the proper processing,
verification, and payment of expenditures (at page 10).

The Committees consistently adhered to this

procedure for paying invoices. Indeed, of the Primary

= This procedure is identical in material respects to the
procedure used by the 1988 campaign of President Bush (see
Davis Decl. at § 17) and by the Clinton/Gore ‘92 campaign
committee (see Report of the Audit Division on Clinton/Gore
‘92 Committee and Clinton/Gore ‘92 General Election Compliance
Fund at 27 (December 27, 1994)).

s The General Counsel agrees (at page 10) that concern over
the receipt of "invalid or even fraudulent invoices from
vendors is legitimate,® but argues that the concern is limited
to payment of such invoices. The reporting of invalid or
fraudulent invoices, however, would undermine the goal of
accurate disclosure.
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Committee invoices that the audit staff identified during the

post-election audit process as not reported as a debt or
obligation, all but $12,893 were paid within and reported for
the same reporting period in which the Accounting Department
received the invoice. (Davis Decl. at § 9.)%/ gimilarly
for the General Committee, only 5 percent of the expenditures
challenged by the audit staff (or $55,653) were not paid
within and reported for the same reporting period in which the
Accounting Department received the invoice. (Id.) For the
Compliance Committee, all but three invoices (totalling
$30,386) were paid within and reported for the same reporting
period in which the check authorization form was dated. (Id.)
The system was extremely successful. Overall, the
Primary Committee made expenditures in excess. of $38 million,
and over 98 percent of those expenditures either were not
questioned by the Commission or were paid within the same
reporting period as the first indication that the Primary
Committee had received the invoice (i.e. the date on the check
authorization form). (Id. at 1Y 11 and 13.) For both the
General and Compliance Committees, the figure is over 99

percent. (Id. at 1Y 9, 11, and 13.)%/ The General

= In the relatively few instances in which the Accounting
Department was unable promptly to process an invoice, each
Committee reported the debt on the next disclosure report.
(Id.)

- Most check authorization forms have two dates. The first
is the date placed on the form by campaign personnel
responsible for determining the validity of the invoice. (Id.

(continued...)
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Counsel’'s assertion that the Committees "did not even attempt
to estimate" certain debts and obligations (see G.C. Br. at
10) ignores the extensive efforts made to collect, process,
and pay invoices 30 that they were reported as expenditureg in
the reporting period.

The reasonableness of the Committees’ approech is
underscored by the use of a similar system by Clinton/Gore ‘92
Committee and Clinton/Gore ‘92 General Election Compliance
Fund. The Clinton campaign explained its reporting method as

follows:

*[Tlhe Committee’s accounting staff which
was responsible for entering debts and
compiling the information to produce the
debt schedules had no information
concerning those debts until such time as
the information regarding the debts was
submitted to the accounting departwment.
The Coomittee is somewhat mystified as te
how it was supposed to know about debts
prior to the time they were entered into
the accounting system." (Final Audit
Report at 27 (December 27, 1994).)3

IV (.. .continued)

at § 17.) The second date is the date stamp placed on the
form by the Accounting Department after the invoice was
validated. (Id.) Although the Accounting Department date
stamp is the proper basis for determining when a debt was
outstanding and reportable, the figures in the text use the
earlier date and demonstrate the prompt processing of the
invoices by each Committee.

8 The Committees do not know what actions the Commission
may have taken with respect to the Clinton/Gore campaign on
this issue. 1f, however, the Commission has decided not to
pursue the issue for the Clinton/Gore campaign, the Committees
urge the Commission to treat the Bush-Quayle Committees
consistently.
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All of the Committees’ substantial efforts were made
in a good faith attempt to collect and report the information
required by the statute and the regulations. 1If, in
hindsight, the Commission would have preferred that the
Committees establish a different system, this judgment should
not distract the Commission from the extensive efforts that
were made by the Committees. Nor should the Commission lose
sight of the past practice, such as that approved for the 1988
Bush campaign, upon which the Coomittees reasonably were
relying during the 1992 election cycle. Congress recognized
that practical difficulties would arise and sought through the
"best efforts” provision to give credit to political
committees striving in good faith to comply with the federal
election laws. We respectfully submit that the Cosmmission
should apply the "best efforts" provision as it was intended

and take no further action in this regard.¥

B. The Standard Proposed by the General Counsel Is
b i C ey

The General Counsel takes the position that the

Committees "must report debts as of the time of incurrence,
not the date of the invoice or check authorization form, and

to estimate the amount of the debt or obligation if they are

= A decision to take no further action would be consistent
with the Commission’s treatment of other alleged violations of
the requirement to report debts and obligations cited in the
General Counsel’s brief (at p. 12 n.8). In MURs 2706 and
3494, for example, the Commission took no further action after
making a reason-to-believe finding.
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unable to verify the correct amount."” (G.C. Br. at 10.)'[§hz
simply, no campaign, and especially not a presidential
campaign, could meet this standard. Presidential campaigns
spend millions of dollars in a matter of months. The General
Committee, for example, expended over $50 million in just
three months. (See Davis Decl. at § 15.) These expenditures
were "incurred" in locations spread across the country by
hundreds of field personnel in thousands of transactions.
(Id. at § 14.) It is simply not possible for a political
committee to know -- or to estimate -- the expenditures at the
time each is incurred.’

The Commission should reject the interpretation
proposed by the General Counsel for at least two reasons.

Eirst. to our knowledge, the Commission has pever
applied the standard in the strict form posited by the General
Counsel. Keith Davis confirms that the Commission has newer
in his 17 years of experience required any campaign with which
he has been involved to report each and every debt and
obligation over $500 as of the time each was incurred,
regardless of whether an invoice had been received. (Davis

Decl. at § 16.) Rather, both before and after the 1992

at The General Counsel suggests that presidential committees
can reasonably estimate expenditures at any time because they
must "be aware of the amount of their debts and obligations
when they are incurred" so as to stay within the overall
expenditure limit. (G.C. Br. at 13.) The expenditure limit
may require political committees to establish overall budgets,
but committees do not, and cannot, track specific debts in all
amounts over $500 as they are "incurred."
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to report debts and obligations as soon as the accounting
department in the campaign became aware of them. (Id.)

Taking the specific example of travel on Air Porce I
and Air Force 1I, in each of the four presidential elections
between 1976 and 1992 at least one of the candidates used
government conveyance for campaign travel. Neither the 1988
campaign of then-Vice President Bush nor, to our knowledge,
any other campaign since the passage of the Federal Election
Campaign Finance Act has reported estimates of unbilled costs
incurred for Air Force I and Air Force II. (Id. at § 17.) 1In
1988, President Bush’s campaign experienced difficulties
obtaining invoices from U.S. government employees similar to
those experienced by the Committees in 1992. (Id.) The 1988
Bush campaign -- like the 1992 campaign -- did not report such
expenditures until after the accounting department received
invoices. (Id.) Because many of the invoices were not
received until weeks or months after the November 1988
election, the underlying expenditures also were not reported
until after the election. (Id.) Notwithstanding the full
disclosure of this practice to the Commission audit staff, the
Commission raised no objection. (Id.)

The General Counsel provides no justification for

deviating from the Commission’'s prior practice.!’ To the

i The three MURs cited by the General Counsel (at page 12
n.8.) do not support the recommended finding. In MUR 3494,
(continued. . .)
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contrary, the General Counsel confirms that the regulation in
effect during the 1988 election cycle -- requiring debts and
obligations to be reported "as of the time of the transaction®
-- has the same meaning as the 1992 and 1996 version of the
regulation -- requiring reports "as of the date on which the
obligation was incurred." (See G. C. Br. at 12.) Adopting a
new interpretation of the regulation without adequate
justification will not withstand judicial scrutiny. As the
D.C. Circuit only recently admonished:

" [Aln agency changing its course must

supply a reasoned analysis indicating that

prior policies and standards are being

deliberately changed, not casually
ignored, and if an agency glosses over or

/(. ..continued)
the General Coumsel’s Report takes the position that a
computer lease entered into in May 1990 "should have been
reported as a debt and an expenditure a3 of tha date of that
ing."® (Pirst General Counsel’s Report at 16 (December 7,
1992) (emphasis added).) Further, notwithstanding the
existence of a written contract that went unreported from May
1990 until after the general election, the Commission
ultimately took no action and closed the file.

In MUR 2706, the General Counsel recommended taking
no action against the campaign for failure to report an
outstanding debt because the campaign "did not receive an

invoice for the services conducted by . . . the last day of
the . . . reporting period."” (First General Counsel’s Report
at 8 (February 7, 1989).) The Commission accepted the

recommendation and took no further action.

In MUR 2304, the campaign acknowledged that it had
received invoices for approximately $150,000 of the
expenditures at issue that ®"should have been reported as debts
and were not." (General Counsel’'s Report at 3-4 (May 22,
1987).) The Commission entered into a conciliation agreement
that resolved the alleged failure to report $225,733 in debts
along with $7,050 in illegal contributions for payment of a
civil penalty of only $1,500. (Conciliation Agreement for
MUR 2304 (May 5, 1988).)
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swerves from prior precedents without

discussion it may cross the line from the

tolerably terse to the intolersbly mute.®

Bush-Quayle ‘92 Primary Committee, Inc. V.

Federal Election Commission, 104 F.3d 448,

453 (D.C. Cir. 1997) (guoting Greater

Boston Tel. Corp. v. FCC, 444 F.2d4 841,

852 (D.C. Cir.), cert. denied, 403 U.S.

923 (1971)).

Where, as here, the Commission has approved, both before and
after the 1992 election cycle, reporting practices by
political committees similar to those adopted by the
Committees, the Commission should take no further action with
respect to this issue.

Secopd, adoption of the General Counsel’s
interpretation would impose a crippling burden on political
campaigns. (Davis Decl. at 1Y 14-15.) The burden not only
would impermissibly infringe protected political speech
activities, but also would create an unacceptable risk of
arbitrary or discriminatory enforcement -- a risk amply
illustrated by the current proceedings. The General Counsel
simultaneously has adopted two inconsistent standards in the
same investigation. 1In the Factual and Legal Analyses for the
reason-to-believe findings in MURS 4170, 4171 and 4289, the
General Counsel explained that the "amount identified by the
Audit Division includes only those debts where payments were
not reported until reporting periods after the ones in which
the [Committee) received invoices." (E.g., Factual and Legal

Analysis for MUR 4289 at 2 (September 1996).) At the same

time, the General Counsel has included travel-related debts
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regardless of whether the General Committee had received
invoices. (G.C. Br. at 8.) Indeed, the audit staff
presumably passed over many of the same travel invoices that
the General Counsel now seeks to include.

A regulation that grants unfettered discretion to an
enforcement authority will not be upheld precisely because it
allows such arbitrary enforcement. 1In an analogous context,
the Supreme Court has explained as follows:

*[Wle have recognized recently that the

more important aspect of the vagueness

doctrine ’'is not actual notice, but the

other principal element of the doctrine --

the requirement that a legislature

establish minimal guidelines to govern law

enforcement.’ Where the legislature fails

to provide such minimal guidelines, a

criminal statute may permit ‘a

standardless sweep [that] allows

policemen, prosecutors and juries to

pursue their personal predilections.’"

Kolender v. Lawson, 461 U.S. 352, 358

(1983) (internal citations omitted) .3
Here, the Committees did not know before the election (and, in
view of the inconsistency between the audit staff and the
General Counsel, still do not know) what standard will be
applied to reporting of debts and obligations.

The Commission should reject the interpretation of
the General Counsel and continue to apply Section 104.11(b) to

allow political committees to report expenditures, debts, and

18/ See also Papachristou v. City of Jacksonville, 405 U.S.
156, 162 (1972) ("ordinance is void for vagueness, both in the
sense that it fails to give a person of ordinary intelligence
fair notice that his contemplated conduct is forbidden by the
statute and because it encourages arbitrary and erratic
arrests and convictions.") (citations omitted) .
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obligations as they reasonably become aware of them. Any
other approach would constitute an unnecessary, and
impermissible, burden on protected First Amendment activities.

- The Invoices Did Not Become “"Debts and Obligations"
Under Section 104.11(b) Until After Being Reviewed

and Approved Dy the Committees.
The General Counsel recommends finding probable

cause to believe that the Committees violated Section
104.11(b), which provides for the reporting of debts and
obligations, “"including a loan, written contract. written

promise or written agresment to make an expenditure.®
(11 C.F.R. § 104.11(b) (emphasis added).) The omission of the

adjective "written" before "locan" is inconsequential, since
the regulations make clear that a loan must be "evidenced by a
written instrument." (See 11 C.F.R. §§ 100.7(b) (11) and
100.8(b) (12).) These examples of written debts serve to limit
the scope of the regulation to similar situations. (See,
e.g., Hawkeye Chemical Co. v. St. Paul Fire & Marine Ins. Co.,
510 F.2d 322, 327 (7th Cir.), cert. denied, 421 U.S. 965
(1975).) Thus, the requirement to report outstanding "debts
and obligations" under Section 104.11(b) is limited to
situations in which the political committee has made a written
prcmise or a written agreement to make an expenditure. Then,
and only then, will the reporting committee have a reasonably
definite basis for determining the amount of its unbilled

obligation. This 1is the way the Commission has always applied
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the regulation in the past. (See Davis Decl. at § 16; MURs
2304, 2706, and 3494 discussed in note 17 above.)

Applying the regulation to the expenditures at issue
here, there was no written promise or written agreemant by the
Committees until they had received and approved the invoice
for payment .3 Accordingly, these expenditures did not
become reportable "debts and obligations® within the meaning
of Section 104.11(b) until each invoice was received by the
Accounting Department, which is indicated by the departmental
date stamp on the check authorization form.i The
Committees complied with this standard. (See Davis Decl. at
1f9.)

The General Counsel argues that "in context ... the
terms ‘debts and ‘obligations’ include but are not limited to
the specifically enumerated sources." (G.C. Br. at 11). The
context of the regulation, however, indicates that it was mot

intended to impose such an extraordinarily burdensome

a2/ The mere issuance of an invoice by a vendor, the event
upon which the audit staff appears to have relied, represents
no more than a reguest for payment by the vendor that may, or
may not, reflect a promise or agreement by the recipient
Committee. As discussed above, political committees receive
significant numbers of invalid invoices. It does not, in any
event, reflect a written promise or agreement by the
Committees until it is approved.

e/ This interpretation is consistent with the actions of the
Clinton/Gore campaign, which did not report outstanding
invoices until received by the accounting personnel who
prepared disclosure reports.
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reporting requirement.il The General Counsel agrees that

- the Commission did not intend to impose any new reporting

requirement when it promulgated the current version of Section
104.11(b) in 19%0. (G.C. Br. at 12.) This concession is
critical.

As observed above, the Commission has paver
consistently applied the regulation in the manner now proposed
by the General Counsel. Indeed, our research has not
identified a single presidential committee for which the
Commission has sought to enforce an obligation to report debts
and obligations as the General Counsel recommends here.

The Commission has not consistently applied the
standard proposed by the General Counsel because, as diecuseed
above, it would be impossible to meet. The Committees
incurred expenses on a massive scale without a contemporanecus
written agreement or written promise. (See Davis Decl. at
Y 14-15.) It would be virtually impossible for the Treasurer
to monitor expenses as they are incurred by each individual.

Moreover, the Treasurer would have no basis for providing any

u/ The decision in FEC v. Massachusetts Citizens for Life,
769 F.2d 13, 17 (1st Cir. 1985), aff’d, 479 U.S. 238 (1986),
cited by the General Counsel at p. 11, merely holds that the
term "includes" may not limit the statutory meaning where the
context indicates such limitation was not intended. As
discussed in the text, the context of § 104.11(b), and the
Commission’s past and present application of it, indicate that
no broader meaning was intended. Further, the Committees
should not be subject to civil penalties for relying on a
reasonable interpretation of the statute, even if the
Commission adopts another interpretation. (Cf. General
Blectric Co. v. U.5. E.P.A., 5% P.34 1324, 1333~34 {D.C. Cir.
1995).)
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meaningful estimate of expenditures of which it was not yet
aware.id/ If political committees did provide speculative
estimates without any basis, the result would be an
unintelligible mass of information that would be confusing and
misleading. Speculative estimates also would be subject to
abuse. By providing inflated “estimates," for example,
committees could mask their financial status, hoarding
millions of dollars for a last-minute campaign blitz. 1In
contrast, where the gcommittee -- as opposed to a vendor --
produces or affirms a written document promising or agreeing
to make an expenditure, it can far more reasonably be charged
with knowledge of, and a contemporaneous obligation to

disclose, the promise or agreement.

D. The General Counsel’s Recommendation Is Based on
Elawed Audit Staff Calculations.

The amounts in the General Counsel’s brief are based

on calculations performed by the audit staff that are flawed

for two reasons.

1. The Audit Staff Did Not Properly Determine the
Date on Which the Committees Received Invoices.

a/ The General Counsel believes that its interpretation of
the regulation is not unduly burdensome because a committee
can make a "reasonable estimate of debts and obligations until
the correct amount can be verified." (G.C. Br. at 12.) This
response does not explain what basis the Committees should
have used to provide estimates of debts, many of which the
Accounting Department was not even aware of at the time the
General Counsel believes cthe debts should have been reported.
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Although the General Counsel now argues that the

date on which the Committees received an invoice is not
relevant -- only the date of "incurrence®" matters -- the
calculations of the audit staff (and the Commission’s reason-
to-believe finding) were based on the assumption that a
violation had occurred "where payments were not reported until
reporting periods after the ones in which the . . . Committee
received invoices.* (E.g., Factual and Legal Analysis for
MUR 4171 at 9 (September 1996).) These calculations are
flawed because the audit staff used an improper method for
inferring the date the Committees received invoices.3¥

During the post-election audit process, the
Commission audit staff indicated that it was assuming that the
Committees received each invoice within several days of the
date on the invoice. (See Davis Decl. at § 19.) Coatrary to
the assumption of the audit staff, the date the invoice was
prepared is not a reliable indication of when it was received
by the Committees. For example, vendors frequently prepare
invoices days in advance of posting them in the mail. (Id.)
Delivery, especially from vendors outside the Washington, D.C.
area, can take a week or more after posting. (Id.) Further,

notwithstanding the Committees’ explicit instructions to use a

2/ The General Counsel has sought to avoid the problem of
determining when invoices were received by interpreting the
regulation to require reporting even before the receipt of the
invoice. As discussed above, however, this interpretation is
an insupportable standard that has never been consistently
applied by the Commission.
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special mailing address, sometimes an invoice was sant to the
wrong address or simply not delivered. (Id.) In other
instances, again contrary to instructions, the invoice was
forwarded through a third party. (Id.) Moreover, also
contrary to instructions, the invoice might have been sent to
a field office and then had to be forwarded to the Accounting
Department. (Id.)

The General Committee encountered particular
difficulty in obtaining invoices for travel on government
conveyances, including Air Force I and Air Force II. Despit=
repeated requests from the General Committee, employees of the
U.S. government took substantial time preparing invoices.

(Id. at § 20.) Many of these invoices arrived weeks or even
months after the date on the invoice. (Id.) NRor, even if it
had been aware of a reporting requirement, could the General
Committee have generated reasonable estimates of such
expenditures. In its final audit report, the Commission
acknowledged the "inherent difficulties” in determining the
amounts due even after the invoice had been received; the
difficulties existing before receiving the invoices were
imponderably severe. (See Final Audit Report of the General

Committee at 7 (December 27, 1994) .)%/

a/ As discussed above, the same problems arose in obtaining
campaign-related travel invoices in 1988 for travel on Air
Force II by then-Vice President Bush. (Davis Decl. at § 17.)
The campaign in 1988 did not report these expenditures until
after receiving the invoices -- often well after the general
election -- and the Commission raised no objection during the
post-election audit. (Id.)
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The first confirmation of the date of receipt by a
Committee appears on the check authorization form that was

completed at the outset of the review process. The Committees

" have calculated that the following amounts of the invoices at

issue were paid within the same reporting period as the date

on the check authorization form:

Primary Committee: $1,192,843
General Committee: $ 848,639
Compliance Committee: $ 205,201

(See Davis Decl. at Y1 9 and 13.)3%

2, The Audit Staff Improperly Included Debts and
Obligations for Less than $500 That Were Paid
and Reported in a Timely Manner.

Section 104.11(b) does not require a debt or
obligation for less than $500 to be reported until “the time
payment is made or no later than 60 days after such obligation
is incurred, whichever comes first." (11 C.FP.R. § 104.11(b).)
Based on a review of the records, the General Counsel appears
to have excluded many debts for less than $500, but
nonetheless included approximately $84,000 ir such debts that

were paid within 60 days. These debts also should be excluded

from the invoices at issue. (See Davis Decl. at § 21.)

% Although the Commission audit staff had full access to
these invoices, the General Counsel claims that these
calculations have not been adequately documented by the
Committees. The supporting documents are included as
Exhibits C, D, and E so that the Commission may perform its
own calculations.
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The General Counsel appears to have included thase
smaller amounts because it erronecusly aggregated debte and
obligations for each vendor. Section 104.11(b), however,
addresses single debts or obligations and makes no provision
for aggregation by vendor. The General Counsel does not
dispute that these amounts should be excluded, but states that
the Committees have provided insufficient documentation to
support the calculations. (G.C. Br. at 13-14.) The invoices
are included in Exhibits C, D, and E to this response, so the

Commission staff may perform its own calculatiuns.

After eliminating invoices paid during the same
reporting period as the date on the cheack authorization form
and those for less than $500 paid in a timely manner, the
disclosure of only the following amounts in debts and

obligations remains at issue:

Primary Committee: $ 518,090
General Committee: $ 175,903
Compliance Committee: S 30,386

(See Davis Decl. at 911 23, 24, and 25.) The Committees
respectfully submit that, at a minimum, the Commission should

limit its consideration of any further action to these

invoices.
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Bven If the Commission Were To Pind |

to Believe that the Committees Are 18 Mﬂ
the Reporting Requirement in Section 104 ), Ko
Civil Penalty Ie Warranted. =

As a final consideration, in assessing whether to

take further action, the Commission should consider those

- factors that a district court uses to evaluate whether a civil

sanction is warranted:

* (1) the good or bad faith of the
defendants; (2) the injury to the public;
(3) the defendant’s ability to pay; (4)
the necessity of vindicating the authority
of the responsible federal agency."
Federal Election Commission v. Purgatch,
869 F.2d 1256, 1258 (9th Cir. 1989).

Applying these factors to the present case indicatee that no

sanction is warranted.

First., the Committees undertoock substantial efforts

- to collect and report the information at issue. Indeed, there

is no suggestion that the Committees acted in anything less
than utmost good faith. The Committees’ practice gave them no
financial benefit or advantage over the opposition; all bills
were paid, and all expenditures were reported. Further, in
the interest of cooperation, but without conceding error, the
Committees filed "amended reports which materially disclosed
the debts and obligations" identified by the Commission during
the post-election audit process. (G.C. Br. at 7 and 9.)
Second, the issue concerns only the timing of
disclosure, not the failure to disclose, much less acceptance

of illegal contributions or exceeding of expenditure limits.
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Put into perspective, the issues raised by the
General Counsel do not warrant significant lancéions. To
begin with, the Committees followed well-established practices
reviewed and approved by the audit staff in prior audits.

(See pp. 17-18 above; Davis Decl. § 16-17.) Moreover, over 98
percent of the Primary Committee’s total expenditures and over
99 percent of the General and Compliance Committees’
expenditures either were not questioned during the post-
election audit proce;n or were reported as expenditures at
least for the reporting period following the date of the
invoice. (Davis Decl. at 1 11 and 13.) With respect to the
invoices at issue, the majority were reported as expenditures
during the reporting period immediately following the period
in which the invoices were dated. (Id. at § 13.)

It is also noteworthy that, since a substantial part
of the invoices at issue were created and received after the
last reporting period before the election at issue (e.g., id.
at § 26), there was no intent or effect of depriving voters of
information pertinent to their votes.

Third. imposition of a civil fine would require the

Primary and Compliance Committees to engage in expensive and
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burdensome fundraising activities that oould cost as much as
the net amount raised. (See Davis Decl. at § 27-28.)
Fourth, where, as here, the Committees have filed
amended reports and responded to the requests of the
Commission during the post-election audit, there is no further
need to vindicate the authority of the Commission. Nor, given
the five years that have passed and the withdrawal of
President Bush and the Committees from the political process,
is there any need for prospective relief.

Thie case is similar in important respects to that
in Federal Election Commission v. Natiomal Education
Association, 457 F. Supp. 1102 (D.D.C. 1978). 1In NEA, the
organization had adopted a "reverse check-off" system for
collecting political contributions from its members. Although
the court held "that reverse check-off is a per se violation
of [the federal election laws]," it nonetheless ordered the
NEA only to return money to members that wanted a refund and

declined the Commission’s request to assess a civil penalty.

) 8043825254

The court explained that:

“[the] violation is not in the nature of
intentional disregard of the rights of its
dissenting members through coercion,
threats, and reprisals. Rather, it is
indirect infringement of those rights
through excessive zeal in trying to have a
more efficient collection system." Id. at
11313.

Similarly, the Committees did not intentionally disregard
their obligations. To the contrary, they established an

efficient accounting system that, they believed, would meet
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the requirements of the federal election laws without imposing
an undue burden on the campaign.

As a final consideration, the Commission’s treatment
of the non-presidential committees in the MURs cited by the
General Counsel (at p. 12 n.8) further supports a decision to
take no further action in this case. In MUR 2706, the
Commission took no enforcement action against the committee
for the failure to report the debts and obligations at issue.
The Commission also took no action on the debts and
obligations issue in MUR 3494 despite the existence of a
written contract in May 1990 that was not reported until after
the general election. In MUR 2304, the committee was alleged
to have received $7,500 in illegal contributions and to have
failed to report debts and obligations of $225,000. The
Commission resolved both issuves in the MUR by entering into a
conciliation agreement with a civil penalty of only $1,500.

It would, we respectfully submit, be
disproportionate and unfair for the Commission to seek
substantial civil penalties against the Committees in light of

their good faith efforts to report all expenditures and debts

and obligations as required by law.
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Mﬂh m set forth above, the Commission
'lwuld find that no violations have occurred and/or close the
investigations.i/

Respectfully submitted,

Bobby R. zxrchf ield

Thomas O. Barnett

COVINGTON & BURLING

P.O. Box 7566

1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20044

(202) 662-5000

Attorneys for Respondents

- April 22, 1997

2/  The Committees also request that the Commission take due

consideration of the statute of limitations that would apply
to any enforcement proceedings.




1 DECLARE UMNDER PEMALTY OF PERJWRY under the laws of
" the United States of America that the foregoing is true and
correct to the best of my knowledge, information, and belief.

Dated: April 22, 1997
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1. Ny name is Robert B. Holt. Froa w 1991 through
July 1992, I served as Pinance Chairsan ef the Bush-Quayle ‘92
Prisscy Committes, INo. Ouring that period, I epent mere thaa halt
ny tise fundraising for Presideat Geecye Bush’s reslectiea
canpsign.

2. Immediately after resigning ae Pinasocs Chairsaa of the
Bush-Quayle ‘92 Primary Committes, Inc., in late July 1992, I began
fundraising wvith the Republicen National Committee for its
Victery ‘93 effort. Pros late July 1992 through the elsctiea en

novembor 3, I spent more tham half sy time enguged in fundraising
for Victery *'92.

3. I have also been involved in fundraising for Geerge M‘c
previcus caspaigns and for the 1989 Fresideatial Inawgursl.
years, I have dons fundraising for the Republicen lntlml
Committee and for its Eagles pregran. MResantly, T have
serve ss PFinance Chairman for Ceorge ¥. BSush’e campaign tn
Geverner of Temas.

4. T conduct my fundrajeing activities oz & voluntess

When the federal election lavs are applicadble, and consistent «

ny understanding of theam, I alvaye eeeR paymsat for traval snd
telephona expenses {rom the entity on vhose Dehsll! these expanses
are incurzed. My essistant cend iavoices to that enmtity en
lettarhead Ddesring the name “Rebert 8. Helt®, my businase Meme.
When I receive peyment of the invoices, mmmmlm
into my checking account, and all expenses are paid out of that
checking acooumt. This account is used for all of my business and
volunteer activity. Any reinbursesent for N-lnu or velumnteer

activity flows thzough tris account as in a norsal commarcial
transaction.

T DECLARE WMDER PENALTY OF PERJURY under the lewe of the
United States of Americs that the foregeing ie trwe and corract.

Executed on OCtober 21, 199)

#

CA

Robert 8. Nolt
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In accordance with 28 U.S.C. § 1746, I, Keith A.

Davis, hereby declare as follows:

y B During the 1992 Presidential election campaign,
I served as Assistant Treasurer to the Bush-Quayle *92 Primary
Committee, Inc. ("the Primary Committee®), Bush-Quayle ‘92
General Committee, Inc. ("the General Committee*), and Bush-
Quayle '92 Compliance Committee, Inc. ("the Compliance
Committee®) (collectively, the "Committees®). As part of my
responsibilities, I was involved with virtually every aspect
of the finances of the Committees. This declaration is based
upon my personal knowledge.

- I have more than 17 years of experience working
with political committees in their efforts to comply with the
federal election laws and have been involved with numerous
post-election audits of political committees by the
Commission. In 1988, for example, I served as Assistant
Treasurer to the presidential primary and general election
campaign committees for then-Vice President Bush and was the
principal contact with the Commission during the post-election
audits. Similarly, in 1996, I served as Treasurer to one
presidential campaign committee and have been involved in the

post-election audits of that committee as well as several

other committees.
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3. Mr. Robert Holt provided fundraising services '_
to the Primary Committee that were typical of the services
that the Primary Committee, as well as other campaigns with
which I have experience, purchased from commercial vendors.
For example, he developed a fundraising strategy, contacted
potential donors, recruited individuals to serve on the
Finance Committee, gave speeches, and provided advice to the
candidates. Mr. Holt devoted over half of his time to
fundraising responsibilities during much of the 1992 primary
campaign. It was the Primary Committee’s understanding that
Mr. Holt provided these services in the same manner he has
provided similar services to other political and charitable
organizations. For example, Mr. Holt provided similar
services on the same basis to President Bush’s 1988 primary
campaign.

4. Although he chose to volunteer his time,

Mr. Holt submitted invoices to the Primary Committee for his
expenses as did other vendors. The Primary Committee paid and
reported each invoice on a timely basis. &Accordingly, the
Primary Committee treated Mr. Holt as a commercial vendor,
notwithstanding his choice to volunteer his time.

5. The Primary Committee had a cash balance of
millions of dollars from the beginning of the primary campaign
through early August 1992. The Commission states in its
Analysis that the maximum outstanding balance owed to Mr. Holt

was $12,598. The average outstanding balance was much lower,

usually less than half that amount. Even at its maximum




4 382826

8 0

)

- 3 -

balance, and considering the period it was outstanding. this
balance provided no, or at most a negligible, financial
benefit to the Primary Committee.

6. Bach of the Committees took extensive measures,
and spent substantial resources, to ensure p-ompt payment and
reporting of campaign expenditures and, where prompt payment
was not made, to report outstanding debts and obligations.

For example, the Primary and General Committees assigned field
personnel to travel with the candidates and pay vendors during
or immediately after each event. These expenditures were
reported daily by facsimile to the Committees’ national
headquarters and included on the next expenditure disclosure
report to the Commission. The purpose and intent of the
Committees throughout the process was to report in good faith
all expenditures and debts and obligations in the manner and
time required by the statute and regulations.

7. Where expenses could not be paid immediately,
the Primary and General Committees’ standard practice for
processing and paying invoices was as follows: (i) vendors
were instructed to use a special mailing address, which was
checked daily by the national headquarters, or risk forfeiting
the right to payment; (ii) if, however, the vendor did not use
the special mailing address, Committee personnel were
instructed to forward invoices immediately to the national
headquarters; (iii) upon receipt, Committee personnel would

complete a check authorization form and submit the invoices,

if approved, to the Accounting Department; and (iv) upon
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receipt, the Accounting Department would date stamp the
invoice and process a paywent check within a few days, and
often within 24 hours. The Compliance Committee followed the
same procedure, with the exception that its Accounting
Department did not place a date stamp on the check
authorization forms.

8. The Committees established this procedure not
only to ensure prompt payment and reporting of expenditures,
but also to ensure that fraudulent or otherwise invalid
invoices were not paid and/or reported. A presideamtial
campaign typically receives hundreds of thousands of dollars
in invoices for expenses that either were never incurred or
were not attributable to the presidential campaign. For
example, the Primary and General Committees received numerous
invalid invoices from state party events for which the
Committees were not responsible. Reporting invalid invoices
requires amendments to reports, which involves considerable
administrative time and expense. Moreover, a report that
includes invoices ultimately determined to be invalid is as
misleading as a report that omits valid invoices.

9. The Committees consistently adhered to their
procedure for paying invoices. Of the invoices identified by
the audit staff during the post-election audit process as not
timely reported as debts or obligations by the Committees, the
vast majority were paid within the same reporting period in

which the Accounting Department received the invoice (as

indicated by the date stamp on the check authorization form)
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and were reported on the expenditure disclosure report for
that period. The amounts for the Primary and General

‘s-

Committees are set forth below:

Amount Paid in Same
Committee = Invoices at Issue Period as Datae Stamp

Primary $1,767,548 $1,754,655

General $1,052,098 $ 996,445
For the Compliance Committee, $205,201 of the $235,587 in
invoices gquestioned by the Commission were paid within the
same reporting period as the date indicated by the individual
filling out the check authorization form. The remaining
invoices amount to only $12,893 for the Primary Committee,
$55,653 for the General Committee, and $30,386 for the
Compliance Committee. These calculations (and all other
calculations concerning the reporting of debts and obligations
set forth herein) were perforwmed by me or und;r my supervigion
using the documents included in Exhibits C, D, and E to the _
Committees’ responsive brief.

10. In the relatively few instances in which the
Accounting Department was unable promptly to process an
invoice, the Committees repcrted the debt on the disclosure
report for that period.

11. This system was extremely successful. Of the
$38,870,000 in total expenditures by the Primary Committee and
$5,042,000 by the Compliance Committee, the Commission has

raised a question about the timing of the disclosure of less

than 5 percent. Of the $55,239,000 in total expenditures by
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the General Committee, the Commission has raised a question
about the timing of the disclosure of only 2 percent.

12. With respect to the invoices at issue, the
Committees were successful in quickly processing, paying, and
reporting the expenditures. There are three dates that track
the progress of the invoices for the Primary and General
Committees: (i) the date of the invoice, which presumably
indicates when it was prepared by the vendor (although not
necessarily the date it was sent to the Committee), (ii) the
date on which the check authorization form was first filled
out, which is the best indicator of the date on which it was
received by the naticnal headquarters, and (iii) the date
stamp of the Accounting Departwment, which indicates when the
invoice was approved by the Committee. The invoices for the
Compliance Committee have only the first two dates.

13. As discussed above, virtually all of the
invoices at issue were paid during the same reporting period
as the Accounting Department date stamp. The large majority -
- $1,192,843 for the Primary Committee and $848,639 for the
General Committee -- was paid within the same reporting period
as the date on the check authorization form. Similarly, a
majority -- $1,313,457 for the Primary Committee and $623,299
for the General Committee -- was paid by the end of the
reporting period immediately following the date of the
invoice.

14. The Committees did not understand the 1990

amendment to the regulations to require a change to this
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longstanding accounting practice. Rather, the rules appearad

' to apply to "written" agreements that set forth a

predetermined amount to be paid on a definite date, and to be
applicable to committees settling debts for less than full
value. All or virtually all of the debts and obligations at
issue here were incurred without the benefit of such a written
contract. Even to attempt to keep track of the thousands of
expenditures made by hundreds of campaign personnel working
across the country at any given time would create an adminis-
trative nightmare that would cripple a campaign.

15. The Primary Committee made over $38 million in
expenditures in less than a year. The General Committee made
over $50 million in expenditures in less than three months.

It would be virtually impossible for the Treasurer to momitor
expenses as they are incurred by each individuwel. Purther,
the Committees would have had no basis for estimating debts
and obligations at the time they were incurred. To attempt to
provide speculative estimates without any basis would not
provide the Commission or the public with meaningful
information and, if anything, would be highly misleading.

16. Based on my experience in working with campaign
finance issues for political committees and with Commission
audits of committee finances from 1980 through and including
the 1996 election cycle, no political committee has ever been
required to estimate outstanding debts and obligations at the

time of their incurrence as proposed by the General Counsel.

Rather, political committees routinely establish procedures
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‘ for collecting, processing, paying, and reporting expenditures

and outstanding debts similar to the procedures adopted by the
Committees, and the Commission previously has accepted such -
procedures during its post-election audits.

17. To my personal knowledge, President Bush’s 1988
primary and general campaign committees did not report debts
and obligations for which invoices had not yet been received
by their accounting departments. The 1988 campaign of
President Bush -- like the 1992 campaign -- experienced
difficulty in obtaining invoices concerning travel on
government conveyances, including Air Porce II. Many of these
invoices were not received by the campaign -- and thus were
not reported -- until weeks or months after the general
election. Although the Commission auditors of the 1988
committees were fully aware of this practice, they raised no
question concerning this method of reporting.

18. Consistent with this general practice, the
Committees in 1992 did not treat invoices as outstanding debts
and obligations within the meaning of 11 C.F.R. § 104.11(b)
until they were received by the Accounting Department.
Nevertheless, and without conceding error, the Committees
submitted amended reports as requested by the Commission.

19. The Commission audit staff indicated during the
post-election audits that it used the date of the invoices to
infer the date on which they were received by the Committees.

However, the date an invoice was prepared is not a proper

indication of when it was received by the respective




~N
O
o™~
wn
o™~
o
~
-
o
O
~

E9 =
Committee. For example, vendors frequently prepare invdié.n
days in advance of posting them in the mail. Delivery,
especially from vendors outside the Washington, D.C. area, can
take a week or more after posting. I specifically recall that
many invoices were dated weeks or even months before the date
on which they were delivered to the Committees. Further,
sometimes an invoice was sent to the wrong address or simply
not delivered. In other instances, the invoice was forwarded
through a third party. Moreover, the invoice might have been
sent to a field office before being forwarded to the
Accounting Department.

20. The General Committee experienced particular
difficulties in obtaining invoices for expenses related to
travel on government conveyances, including Air Force I and
Air Force II. John Allen, Budget Liaison Director for
Presidential Travel for the General Committee, made repeated
requests for the invoices. Despite his efforts, employees of
the United States government took substantial time in
preparing invoices, and the General Committee often received
these invoices weeks or months after the date on the invoice.
As the Commission has previously recognized, the General
Committee did not, and could not, know the amount of the
invoices prior to their receipt.

21. The Commission appears to have adopted an
erratic approach with respect to the reporting of outstanding
debts and obligations of less than $500. With respect to the

Primary Committee, the Commission appears to have typically
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 excluded single debts for less than $500 frd th calculation

of the $1,767,548 at issue in the reporting of debts and
obligations. Nonetheless, the total includes $56,615 in
single debts for less than $500 that were paid within 60 days
as required by Section 104.11(b). With respect to the General
Committee, the Commission typically appears to have included
single debts for less than $500 in its calculation of the
amount at issue. The total of such debts included by the
Commission for the General Committee is $27,556.

22. Some national vendors, such as AT&T, provided
services to numerous Primary and General Committee field
offices and issued separate invoices from the vendor’s own
regional offices.

23. After eliminating the invoices paid during the
same reporting period as the date on the check authorization
form as well as the expenses for less than $500 paid in a
timely manner, the remaining invoices at issue for the Primary
Committee amount to $518,090.

24. After eliminating the invoices paid during the
same reporting period as the date on the check authorization
form as well as the expenses for less than $500 paid in a
timely manner, the remaining invoices at issue for the General
Committee amount to $175,903.

25. After eliminating the invoices paid during the
same reporting period as the date on the check authorization
form, the remaining invoices at issue for the Compliance

Committee amount to $30,386.
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26. Of the $203,459 in General Committee moidu

that were not paid during the same reporting period acﬁth-
date on the check authorization form, over 60 percemat --
$128,099 -- are dated after October 14, 1992 and would not
have been required to be disclosed prior to the general
election even if the date on the invoice triggered a reporting
requirement. Indeed, half of all of the General Committee
invoices at issue -- $507,387 -- are dated after the last
period for which reports were due to the Commission prior to
the general election.

27. The Committees do not have funds available to
pay any significant civil penalty. In order to raise such
funds, the Primary and Compliance Committees would have to
engage in time consuming and burdensome fundraising
activities. (The General Committee is prohibited from
engaging in any fundraising.) The only realistic wmethod for -
raising any substantial fundes would be a direct mail appeal to
the Primary and Compliance Committee contributor lists.

28. The cost of raising funds during an election
campaign typically amounts to about one third of the funds
raised. To raise funds five years after an election, however,
the cost would be substantially greater. Since many of the
contributors on the Committees’ mailing lists have already
contributed substantial amounts to those Committees, raising
additional funds would be more difficult and less reliable

than during the 1992 Presidential election campaign. The

difficulty in raising funds now for the 1992 campaign is
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increased further by the extensive fundraising efforts made by
the 10 Republicans that sought the nomimation for the 1996
Presidential election. As a result of these factors, I
estimate that raising the funds necessary to pay a civil
penalty could easily cost as much a the funds raised.

These costs do not include the time and effort by volunteers
helping with the fundraising efforts.

I declare under penalty of perjury that the
foregoing is true and correct. Executed in Alexandria,
Virginia, on April 22, 1997.

_“Keith A. Davis
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 DUE TO THRIR SI3E, EXHIBITS C, D AND E OF THIS RESPONSE CAN
' BE FOUMD IN THEIR ENTIRETY IN MUR 3664.
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* In the Matter of )

. )

Bush-Quayle ‘92 Primary Committee, Inc., and )

J. Stanley Huckaby, as treasurer )
) MURs 3664, 4171, 4289

Bush-Quayle ‘92 General Committee, Inc., and )

J. Stanley Huckaby, as treasurer )

)

Bush-Quayle ‘92 Compliance Committee, Inc.,and )

J. Stanley Huckaby, as treasurer )

GENERAL COUNSEL’S REPORT

I. BACKGROUND

On January 25, 1994, the Commission found reason 10 believe that the Bush-Quayle *92
General Committee, Inc. (the “GEC™) and J. Stanley Huckaby, ae treasurer, violsted 2 U S.C.
§ 434(b)X8) and 11 CF.R. §§ 104.11(b) and 9004.7 by faitimg 10 report estimated debts and
obligations incurred for campaign-related travel (MUR 3664).' On September 10, 1996, the
Commission found reason 1o believe that the Bush-Quayle Primary Committee, Inc. (the
“Primary Committee™) and J. Stanley Huckaby, as treasurer, violated 2 U.S.C. § 441a(f) by
accepting excessive contributions in the form of staff advances from sa individual, and 2 U.S.C.
§ 434(b)(8) and 11 C.F.R. § 104.11(b) by failing to report debts and obligations (MUR 4171).
On the same date, in MUR 4289, the Commission found reason 1o believe that the GEC violated
2 U.S.C. § 434(b)8) and 11 C.F.R. § 104.11(b), and that the Bush-Quayle ‘92 Compliance

Committee, Inc. (the “Compliance Committee™) and J. Stanley Huckaby, as treasurer, violated

. The Commission originally made the reason to believe findings in MUR 3664 on July 20, 1993. The
subsequent findings were made following FEC v. NRA Political Victory Fund, 6 F.3d 821 (D.C. Cir. 1993), petition
Jor cert. dismissed for lack of jurisdiction, 115 S.Ct. 537 (1994).
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‘2US.C. §434(b)(8) mnd 11 C.F.R. § 104.11(b) by failing 10 report non-travel reisted debts end
~ obligations. The GEC responded to the reason to believe findings in MUR 3664 on October 23,

‘1993, and February 23, 1994, and the Committees responded to the icason to believe findings in

‘MURSs 4171 and 4289 on November 4, 1996.2

The Commission decided to enter into pre-probable cause to believe conciliation
negotiations with the Committees on September 10, 1996. The Committees made a counterofffer
on November 4, 1996 and negotiations ensued. However, negotiations were unsuccessful and on
March 11, 1997, the Commission rejected the Committees’ counteroffer and negotiations were
terminated. On March 13, 1997, this Office sent the Committees a letter and brief notifying them
that this Office was prepared to recommend that the Commission find probable cause to balicve
Attachment 1.
probabie cause to believe that: the Primary Committee violated 2 U.S.C. §§ 441a(f) and
434(b)X8) and 11 C.F.R. § 104.11(b); the GEC violated 2 U.S.C. § 434(b)(8) and 11 CFR.

§§ 104.11(b) and 9004.7; and the Compliance Committee violated 2 U.S.C. § 434(b)(8) and
11 C.F.R. § 104.11(b). Moreover, this Office recommends that the Commission approve the

attached conciliation agreement.

’ Throughout this Report, “Committees™ refers to the GEC, the Primary Committee and the Compliance
Committee. The “Act” and the “FECA"™ refer to the Federal Election Campaign Act of 1971, as amended, 2 U.S.C.
§§ 431-55.
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The Committees’ brief generally reiterstes the same substantive arguments that the

Committees have been making throughout the audit and enforcement processes.” First, the
Primary Committee argues that the staff advances by Mr. Holt should be treated as extensions of
credit by a commercial vendor under 11 C.F.R. § 116.3, despite the fact that he volunteered bis
fundraising services. Attachment 1 at 5-11. The Primary Committee contends that Mr. Holt was
a commercial vendor who provided volunteer fundraising services but sought payment for
associated travel and telephone expenses, based on his “standard business practice.” Ad.
Moreover, the Primary Committee asserts that Mr. Holt had provided similar fundraising
services to other political campaigns, charitable organizations and other entitics, and did net treat
the Primary Committce more favorably than these other organizations.' /d. The Primary
Committee argues that Mr. Holt was in both the oil business and the fundraising business, and
that he did not have to be exclusively a fundraiser to be a commercial vendor. Jd In addition,
the Primary Committee states that it is irrelevant whether Mr. Holt eamed money through his
fundraising activities, because section 116.3 includes vendors who “provide™ services. Jd
Further, the Primary Comittee contends that it received no significant financial beaefit from

Mr. Holt’s advances.

: The Committees submitied an affidavit from Keith Davis, Assistant Treasurer to the Committees. They
also submitted a copy of the affidavit from Robert Holt which they had previously submitted, copies of conciliation
agreements from other enforcement matters, and copies of invoices which had been previously reviewed by the
Audit staff.

r Keith Davis states in his affidavit that Mr. Holt speat more than half of his time doing fundraising for the
Primary Commitice and provided fundraising services that were typical of those that commercial vendors provide to
campaigns. Attachment ! at 42. Mr. Davis further states that Mr. Holt provided his services in a similar manner to
other organizations, such as the 1988 Bush primary campaign. /d.
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obligations. /d at 11-37. The Committees contend that they used best efforts to report
expenditures, debts and obligations systematically. /d. at 14-19. The Committees and Mr. Davis
describe their internal procedures and assert that these procedures were intended to ensure
prompt payment and reporting of expenditures and to prevent payment of invalid or fraudulent
invoices. /d. at 14-19, 42-53. The Committees argue that reporting invalid invoices as debts
would undermine the goal of accurate disclosure. Moreover, they contend that although they did
not estimate the debts, they satisfied best efforts because of their extensive efforts to process
invoices so0 that they could be reported as expenditures.

The Committees contend that the requirement to report the exact amount or an estimate of
debts and obligations as of the date of incurrence is arbitrary and capricious. /d. at 19-25. The
Committees argue that no campaign could meet this standard because reporting debts as of the
date of incurrence is pragmatically impossible. /d The Committees further assert that this
Office’s analysis deviates from the Commission’s prior practice.” /d. They contend that the
Commission has never strictly applied this standard but has “accepted reasonable efforts # report

debts and obligations as soon as the accounting department in the campaign became aware of

) 804382527 8

them.” /d at 21. For example, the Committees assert that the Commission did not object to the
1988 Bush presidential campaign’s use of the same reporting procedures and that the
Commission did not require that campaign or other previous presidential campaigns to report

estimates of unbilled costs for travel on government aircraft. /d. at 19-26. In addition, the

. The Committees contend that enforcement matters cited in the General Counsel’s Brief do not support this

Office's position because the Commission took no further action in MURs 2706 and 3494, and the conciliation
agreement for MUR 2304 had a civil penaity of only $1,500. Atachment i at 21-22, 37.



~ Committees contend that this Office hes simultaneously applicd two different standards in

? calculating the amounts in violation because the amownts included in the matiers generated by
sadit referrals, MURs 4171 and 4289, were caiculated based on the dates the Committees
received the invoices, but in MUR 3664 all the travel-related debts are included regardiess of
when the Committees received the invoices. /d at 23-24. The Committees argue that this is
arbitrary enforcement and make an analogy to cases applying the vagueness doctrine to criminal
statutes. /d at 24, citing Kolender v. Lawson, 461 U.S. 352, 358 (1983) (Criminal loitering
legislation void for vagueness because it failed to establish minimal guidelines to govera law
enforcement and gave police virtually complete discretion); Papachristou v. City of
Jacksonville, 405 U.S. 156, 162 (1972) (Vagrancy law void for vagueness because it failed to
give fair notice that conduct is forbidden and encouraged arbitrary and erratic arrests, placing
unfettered discretion in the hands of the police).

obligations under 11 C.F.R. § 104.11(b) until the invoices were received, reviewed and payment
had been approved by the Committees. /d at 25-28. The Commitices assert that the ssepe of

11 C.F.R. § 104.11(b) is limited to debts and obligations related to written agreements, based on

> 80438252779

the language of the regulation: “including a loan, written contract, written promise, or written
agreement to make an expenditure.™ /d. They argue that there was no written agreement for the
debts at issue until the Committees received and approved the invoice for payment; thus, the

expenditures did not become reportable debts and obligations until the invoices were received

- As in their previous responses, the Commitices cite Hawkeye Chemical Co. v. St. Paul Fire and Marine
Ins. Co., 510 F.2d 322, 327 (Tth Cir. 1975) 10 support their interpretation of the regulation. Moreover, they argue
that FEC v. Massachusetts Citizens for Life, 769 F.2d 13, 17 (1st Cir. 1985) aff"d, 479 U.S. 238 (1986), cited by this
Office, does not apply because the context of the word “includes™ in the regulation indicates that the Commission
intended to limit debts and obligations only to writien debts and obligations.
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' ‘and spproved by the Committees’ Accounting Departments. /d at 26. In addition, the

Committees contend that the 1990 revision of the regulations thet led to the current language in
11 C.F.R § 104.11(b) was not intended to creste a new burdensome reporting requirement for
committees. /d.

Further, the Committees ~Yaim that the Commission has not properly calculated the
amount of the debts and obligations.” /d at 28-32. They argue that the Audit staff did not -
properly determine the date that the Committees received the invoices and that the date on the
invoice is not a reliable indication of when it was received. /d They also assert that the Audit
staff incorrectly included debts of less than $500 that were paid and reported in a timely manner.*
Id. Moreover, the Committees contend that invoices paid during the same reporting period in
which the Committees received the invoices should not be included. Id

Finally, the Commitiees contend that no civil penalty is warranted. /d at 33-37. They
argue that they acted in good faith, made efforts to collect and report the: information, fsliowed
mmk-wudmvdbyummmm-wawdmwun&
filed amended reports. /d. In addition. they contend that the issue involves only the timing of

disclosure, not failure to disclose. /d.

7

The Committees request detailed schedules explaining the staff advances by Mr. Holt and the debts and
obligations that were not properly reported. This information was provided to the Committees during the audit
process and is detailed in schedules attached to the audit reports.

7 The Committees provided copies of these invoices as attachments to the response. These invoices had
previously been available for the Audit staff to review. However, the Committees did not provide any spreadsheets
or other documentation explaining how they made their calculations.




ML ANALYSIS
The Commission hes previously considered and rejected the bulk of the Committess’

substantive arguments, and the Committees have not offered any new compelling arguments or
information to support their contentions. Contrary to the Committees’ arguments, the evideace
supports a finding of probable cause to believe that the Primary Committee violated 2 U.S.C.

§ 441a(f) by knowingly accepting excessive in-kind contributions in the form of staff advances
from Robert Holt. Moreover, there is probable cause to believe that the Primary Committee,
GEC and Compliance Committee violated 2 U.S.C. § 434(b)(8) by failing to properly report their
debts and obligations.’

A. STAFF ADVANCES
Robert Holt provided fundraising services to the Primary Committee on a volunteer basis
and made advances of at least $11,598 in excess of the $1,000 individual contribution limitation

82538

in payments for travel, subsistence and campaign-related goods and services.'® 2 U.S.C.
§ 441a(a)(1XA); 11 C.F.R. § 116.5. The Primary Committee has not provided sufficient

K
W

evidence to demonstrate that Mr. Holt was a commercial vendor whose usual and normal

business was to provide fundraising services. See 11 C.F.R. §§ 116.1(c); 116.3; 116.5(b). Even

> 80 4

if Mr. Holt was a commercial vendor of fundraising services, the value of his services would
have been an in-kind contribution to the Primary Committee because the Primary Committee has
not provided evidence that the services he provided without charge to the Primary Committee

were provided in the ordinary course of his business.

4 We incorporate by reference the General Counsel’s Brief dated March 13, 1997.

- This amount has been adjusted from the previous figure of $12,598 in consultation with the Audit staff in
order to aliow for a $1,000 volunteer ravel exemption consistent with other audits. See 11 C.F.R. § 100.7(bX8).
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Based on the limited available evidence, it appears that Mr. Holt was in the oil business.

' While a commercial vendor may be involved in more than one type of business, there is
 insufficient evidence that Mr. Holt was also a commercial vemdor of fundraising services. The

Primary Committee’s contentions that Mr. Holt provided services similar to those provided by
commercial vendors and that he provided the same services to other campaigns and entities do
not prove that he provided his services as a commercial vendor rather than as an individual
volunteer in his personal capecity.

Moreover, the affidavits of Mr. Holt and M. Davis are insufficient to demonstrate that
Mr. Holt was a commercial vendor of fundraising services. The Primary Committee has failed to
provide other documentation sufficient to support its arguments. For example, the Primary
Committee has provided no documentaticn of Mr. Holt’s fundraising work for other campsigns
and organizations, such as contemporancous writien memeranda, agreements for services, or
other evidence 10 dernonstrate that he was a commmercial vendor and that his services for the
Primary Committee were in the ordinary cowrse of his business.

Contrary to the Primary Committee’s contention, it is relevant whether Mr. Holt ever
eamned money through his fundraising activities. It is difficult to see how Mr. Holt could provide
all of his services without any charge in the ordinary course of his business.!' If, as the Primary
Committee contends, Mr. Holt treated all other campaigns and organizations on equally

favorable terms, and provided fundraising services to all of them without charge, he would never

The Primary Commitice also contends that it violates their First Ameadment rights for the Commission to
treat individual commercial vendors differently from individuals who are volunteers. This argument is flawed.
Nothing in the regulations prevents individuals who are commercial vendors from volunteering for campaigns in
their persomal capacity. However, like other campasign staff and volunteers, advances by these individuals would
come under 11 CF.R. § 116.5, not § 116.3.
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' realize any income or profit, and his fundraising sorvices would mot appesr 1o be commercial in

#

nature. 2

While any individual can volunteer his or her services to a campaign in his or her
personal capacity, 2 U.S.C. § 431(8)(BXi), 26 U.S.C. § 9032(4)XEXi), a commercial business
camnot generally provide free goods or services to a campaign without making an in-kind
contribution. See Advisory Opinion 19964 (Commission held that providing free on-line
accounts to candidates would be a prohibited in-kind contribution, and stated that while vendors
may provide discounts in the ordinary course of business, “valuable goods and services” may not
be provided “without any charge to, or payment by, a Federal candidate or political committee,”
quoting Advisory Opinion 1988-25.) It appears that Mr. Holt was a volunteer who made staff’
advances in his personal capacity, not as a commercial vendor; thus, 11 C.F.R. § 116.5 applies.”

Since Mr. Holt’s advamices do noi meet the regulatory exemptions to 11 CFR. § 116.5
because the expenses were not solely for his travel and subsistence expenses and roisnbureed in a
timely manner, the advances were in-kind contributions from Mr. Holt to the Primary Comaaittee

which exceeded the individual contribution limitation by $11,598. 2 U.S.C. § 441a(a)(1XA).

" Indeed. the plain meanings of the terms “commercial” and “vendor™ imply commerce and the sale of
goods and services. “Commercial” is defined as related t0 business or coramerce, and “vendor” is a merchant or
sefler of goods and services. BLACK'S LAW DICTIONARY, 270, 1555 (6th ed. 1990). Conversely, a volunteer
provides his services without remuneration. /d. at 1576. Volunteering one’s services without charge is amtithetical
to the notion of commercial activity. In the analogous context of taxation law, a bona fide volunteer has been
defined as one who receives no compensation, 26 U.S.C. § 457(e)11)XBXi), or “does not have a profit motive,”
26 C.FR. § 1.132-5(r)(3).

& The advisory opinioas cited by the Primary Commitice are not persuasive. Advisory Opinions 1980-42
and 1982-4 were written prior to the revision of the debt settlement regulations in 1990. Moreover, these opinions
reiterate the general rule that individuals may volunteer their services to a committee without making a coatribution,
but that related expenses must be paid by the committee. In Advisory Opiaion 1991-37 the Commission permitted a
political action committee to purchase accounting services from an accounting firm and provide the services to
political committees as in-kind contributions. The Commission also stated that the accounting firm or the PAC
could charge the political committees for associated expenses such as travel. This opinion does not support the
Primary Committee’s arguments because it involves in-kind contributions rather than individual volunteer activity.
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~ financial benefit from those contributions. The Primary Conmittee received the excessive in-

kind contributions when Mr. Hokt made the advances. Therefore, the Office of General Counsel
recommends that the Commission find there is probable cause to believe that the Primary
Committee violated 2 U.S.C. § 441a(f) by knowingly accepting excessive in-kind contributions
from Robert Hoit.

B. REPORTING OF DEBTS AND OBLIGATIONS

The Committees failed to report properly: Primary Committee debts totaling $1,767,548;
GEC travel-related debts totaling $1,048,190 and other GEC debts and obligations totaling
$737,908; and Compliance Committee debts in the amount of $235,587. The Committees failed
to report the debts and obligations as of the date they were incurred. 11 C.F.R. § 104.11(b).
Under the Committees’ procedures for processing debts and obligations, a debt wes net reported
until the invoice had been received and payment of the invoice was approved. Thus, the
Commitices’ procedures created a significant delay between the date that a debt was incurred and
the public disclosure of that debt. Each of the Committees filed amended reports that materially
disclosed their actual debts and obligations in September 1994.

The Commitiees misinterpret the reporting requirements of 11 C.F.R. § 104.11(b). That
section explicitly requires committees to report debts as of the time of incurrence, not the date of
the invoice or check authorization form. and to estimate the amount of the debt or obligation if
they are unable to verify the correct amount. 11 C.F.R. § 104.11(b). Since the Committees did
not report the correct amount or an estimate of debts when they were incurred, their disclosure

reports did not accurately reflect the Committees’ actual debts, and the goal of immediate and

complete disciosure was undermined. /d.
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Contrary to their contentions, the Committees did not make best efforts to report their -

debts and obligations. The Committees’ procedures do not comport with the regulations and do
mmmmumm&uC.F.ll.llm.ll(b)ondisfybutﬂ.
See 2 US.C. § 432(i); 11 C.F.R. § 104.7. Far from making best efforts to report their debts and
obligations, the Committees did not attempt to estimate any of their debts and obligations on
their disclosure reports or to report any debts where the amount incurred was known before the
invoice was received. 11 CF.R. § 104.11(b). The Committees’ contention that reporting invalid
debts would lead to inaccurate disclosure ignores the fact that failing to report mmerous valid
debts to avoid reporting a few possibly invalid ones is far less accurate and distorts the public
record. Whether the Committees’ procedures helped them to report expenditures and avoid
payment of invalid invoices is irrelevant to the question of whether they made best efforts 10
and obligations. 11 C.F.R. § 104.11. If a commitiee properly reports the exact amount or a
reasonable estimate of a debt when it is incurred, the committee may revise the report laser if any
portion of the debt proves to be incorrect. 11 C.F.R. § 104.11(b).

This Office has not applied arbitrary or capricious standards in calculating the amount of
debts that were not properly reported. The Audit stafT referred violations involving debts totaling
$1,052.098 for the GEC, $1,767,548 for the Primary Committee and $235,587 for the
Compliance Committee. MUR 3664 involves an additional $734,000 in travel-related debts that
were not included in the audit referrals. While the debts and obligations at issue in MURs 4171
and 4289 arose from the audit referrals and were subject to internal audit thresholds and
calculation policies, the audit thresholds did not apply to the calculation of the travel-related

debts at issue in MUR 3664 because it was a complaint-generated matter. Rather, the calculation
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mder the regulations.

The Committees confuse the legal reporting requirements that are clearly delinested in
ummuﬁmamawmum«
prosecutorial discretion to previous enforcement matters and audits. These precedents do not
undermine the plain meaning of the regulation.'* Thg Commission has broad prosecutorial -
discretion to decide whether or not to pursue an enforcement matter. See Heckler v. Chaney,
470 U.S. 821, 831 (1985) (“An agency decision not to enforce ofien involves a complicated
balancing of a number of factors™ and “an agency’s decision not to prosecute or enforce, whather
through civil or criminal process, is a decision generally commitied to an agency’s abeslute
discretion.”). The Commission’s decision to apply an internal threshold, take no farther action or
accept a lower civil penalty in an enforcement matter because of lack of resources, administrative
convenience, or other factors of prosecutorial discretion does not mean that no violation
occurred.” Nor does it impair the Commission’s ability 1o pursue the Comittecs’ violations,

nor imply tacit approval of the Committees” incorrect reporting procedures.

[ 7]

o The Commitiees contend that the enforcement matters cited in the General Counsel’s Brief, MURs 2304,
2706 and 3494, do not support this Office’s analysis because of the disposition of these cases. Again,
considerations of prosecutorial discretion. not the absence of violations, led the Commission %0 take these actions.
Further, the Commitiees’ argument that the Commission did not pursue previous presidential campaigns,
panticularly the 1988 Bush campaign. for failing to properly estimate unbilled travel on government aircraft does not
take into account the fact that the regulations prior 10 1990 did aot explicitly require estimation of debts, although
this was Commission policy. See Advisory Opinion 1980-38.

. Indeed, if there is evidence that no violation occurred, the Commission could find no probable cause to
believe a violation occurred. 11 C.F.R. §§ 111.16, 111.17.




Moreover, the Commission has pursued other commaitices for fhiling to estimate or report
the exact amount of debts and obligations as of the time they were imcurred. Cf FEC v.
AFSCME-PQ, No. §8-3208 (D.C. Cir. July 10, 1990)Court granted FEC motion for summary
judgment against a political action committee for failing to disclose in-kind contributions at the
time they were made and services were provided to the candidate rather than when it later paid
the bills for the services). In addition to the matters cited in the General Counsel’s Brief,
MURS 2304, 2706 and 3494, the Commission found reason to believe that the Friends of John
Glenn and Lyn Glenn as treasurer, formerly the John Glenn Presidential Committee, violated 2
U.S.C. § 434(b)(8) by failing to report over $700,000 in interest on loans as an outstanding debt
as of the date of incurrence. MUR 3418. The respondent committee in MUR 3418 paid a civil
penaity of $65,000.

Further, the Commiittees’ analogy to cases applying the void for vagueness doctrine is not

8§ 253287

apt. The void for vagueness doctrine requires that a penal statute define an offease so that

3

“ordinary people can understand what conduct is prohibited and in a manner that does not
" encourage arbitrary and discriminatory enforcement.” Kolender v. Lawson, 461 U S. 352, 357

(1983); Papachristou v. City of Jacksonville, 405 U S. 156 (1972). An important aspect of the

? 80 4

doctrine is the establishment of “minimal guidelines to govern law enforcement.” 461 U.S. at
357-358. Statutes affecting First Amendment free speech rights and statutes prescribing criminal
penalties “have consistently faced a considerably higher level of scrutiny” on a void for
vagueness challenge than “ordinary civil law.” Exxon Corp. v. Georgia Ass’'n of Petroleum
Retailers, 484 F. Supp. 1008, 1013-1014 (N.D.Ga., 1979), aff"d 644 F.2d 1030 (5th Cir. 1981),
cert. denied 454 U.S. 932, (Oct 13, 1981). An “ordinary civil statute is void for vagueness only

where it exacts obedience to a rule that is so vague and indefinite as really to be no rule or



S 25 2308 8§

» 80 4

‘standard at all” not where it can “ressonably be interpreted ana limited by judicial construction.”
Id. st 1014-1016 (citations omitted).

Even if the strict scrutiny applicable to criminal statutes were applied 10 11 C.F.R.
§ 104.11(b), there is no basis for the Committee’s argument because the reporting requirerents
are clearly delineated and specific. The regulation clearly describes the specific requirements
that a reporting committee must affirmatively meet: debts and obligations “shall be reported as
of the date on which the debt or obligation is incurred,” and where the exact amount of a debt is
not known, “the report shall state that the amount reported is an estimate.” 11 CF.R.
§ 104.11(b). The regulation explicitly requires a committee to report either the exact amount of
each debt or an estimate to avoid violating the law. By creating internal procedures and
thresholds, the Commission has created guidelines for enforcement that are consistently applied
%0 committees. For example, the Audit staff applied consistent procedures and theesholds 10 each
1992 presidential election campaign.

The Committees’ arguments that it is pragmatically impossible for any casapaign to
report debts as of the date of incurrence and that the regulation creates a new and burdensome
reporting requirement are also unconvincing.'! Publicly-financed campaigns must adhere to an

expenditure limit, 2 U.S.C. § 441a(b), and should be aware of the amount of their debts and

”

The requirement to report as of the date that a debt is incurred is not 2 new requirement. Prior to 1990,

11 C.F.R. § 104.11(b) required committees to report debts “as of the time of the transaction.” 11 CF.R. § 104.11(b)
(1989). Since 1990, the regulation has stated that commitices must report debts “as of the date oa which the
obligation was incurred.” 11 C.F.R. § 104.11(b) (1995). However, new language explicitly requiring estimation of
debts was added in 1990. The Explanation and Justification for 11 C.F.R. § 104.11(b) (1990) discusses situations
where reporting and estimation for debts not yet billed is required and states that “new language is also included
which follows the current policy that if the exact amount is not krown, the committee should report an estimated
amount.” Explanation and Justification of Regulations for 11 C.F.R. § 104.11(b), 35 Fed Reg. 26,378, 26,385
(June 27, 1990) (affirming Commission policy set forth in Advisory Opinion 1980-38). In addition, the
Commissicn has previously rejected arguments that debts over $500 must be reported from a date other than “the
date on which the debt was incurred.” See MURs 2304, 2706, 3418, 3494.
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Mmmnm Campaign officials must keep track of obligations s

know how much money is available for future expenditures. unhwnm.—
exact amount of a debt, the regulaticn permits a committee to report a reasonable estimate of the
debt wntil the correct amount can be verified. 11 C.F.R. § 104.11(b). At the very least, campaign
officials have enough available information to make a reasonable estimate of their debts. The
estimation requirement makes the regulation less burdensome, not more so, because it allows
Committees to make an estimate of debts rather than requiring them to report an exact amount.'*

Further, the Committees’ argument that the invoices did not become repertable dulsts
until they were reviewed and approved for payment has no basis in logic or the language of the
regulation. A debt exists independent of the invoice that is evidence of it. See 11 C.F.R.
§ 104.11. The Committees seck to create the legal fiction that a debt does not exist until they
recognize it and authorize payment. This is contrary to the explicit language of the regulation.
Moreover, this interpretation would permit campaigns te ignore large debts indefinitely, without
requiring disclosure and would allow individuals and entities to loan large sums to campsigns
with impunity.

The Committees’ contention that 11 C.F.R. § 104.11(b) only applies to debts and
obligations related to written agreements is incorrect.”” The Committees’ argument is not

supported by the language of the regulation, which states: “[a] debt or obligation, including a

. The Commitices also claim that their First Amendment rights were violated, but their brief and conclusory
staternent does not explain that claim.

The Committees assert that this mterpretation is supported by settled rules of statutory construction, citing
Hawkeye Chemical Co. v. St. Paul Firc and Marine Ins. Co., 510 F.2d 322, 327 (7th Cir. 1975). In Hawkeye, the
Seventh Circuit applied the maxim “expressio wuus est exclusio alterius,” or, the expression of one excludes the
other. “Expressio unius™ does not apply in this situation because it would contradict the express language and clear
purpose of the regulation.
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loan.....> 11 C.ER. § 104.11(b) (cmphasis sdded). ‘Reading this langhage in context ﬁiﬂt
uum-m"mwwu"mummuuuum“
sources.”® Contrary to the Commitiee’s contention, there is no evidence, in the context of the
regulation or elsewhere, that the Commission inteaded to limit the scope of this prowision to
written debts and obligations.”' As a matter of policy, restricting the scope of the regulation to
written agreements would allow campaigns to avoid reporting large debts and obligations that
were based on oral agreements. This would uadermine a primary objective of federal campaign
finance law: complete, accurate and timely disclosure.

Finally, the Committees’ argument thet the Audit staff has not property calculated the
amount of the debts and obligations is not correct. While the Committees provided copies of
theér invoices, they did not provide a spreadsheet or other documont detailing how they made
their calculations. It appears that the Committees’ calculations are based on the Committees’
flawed interpresation of the regulations, and they errenssunly rely upon the dates that they
received the invoices, and the dates that they authorized payment of the expenditures.

i This conclusion is consistent with previous interpretations of the ward “includes” in the FECA. See, ¢.g..
FEC v. Massachusetis Citizens for Life, 769 F2d 13, 17 (1st Cir. 1985). In Massachusetts Citizens for Life, the
court stated, “It has been said ‘the word “includes’ is usually a term of enlargement, and not of limitation . . . . It,
therefore, conveys the conclusion that there are other items includable, though not specifically enumerated . . . ™"
Id (quoting 2A N. Singer, Sutheriand Statwes and Starutory Construction 133 (4th ed. 1984)).

3 Moreover, the interpretation of a statute by the agency charged with administering it is entitled to
deference, and the Commission is “precisely the type of agency™ to which such deference should be given. FEC v.
Demecratic Senatorial Campaign Comm., 454 U S. 27, 31-32, 37 (1981). It is not necessary for the agency's
interpretation 10 be the only reasonable one. /d. at 39. Thus the Commission’s construction of a statute, if
reasonable. must ordinarily be honored. Chevron, U.S A. v. Natwral Resowrces Defense Council, 467 U S. 837, 843
(1984); Common Cause v. FEC. 842 F_2d 436, 439-40 (D.C.Cir. 1988). The Commission is entitled to even more
deference in its interpretation of its own regulations. See Udall v. Tallman, 380 U S. 1, 16 (1965); K N Energy. inc.
v. FERC, 968 F.2d 1295, 1300 (D.C.Cir. 1992).
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" Nevertheless, the date of incurrence, not the date that the Committees received the invoice or '-

issued a check authorization form, is the controlling dete for reporting of the doit. 11 CFR
§104.11(b). Nor have the Commitiees demonstrated how the Audit staff"s calculstions are

‘inaccurate. The auditors properly applied the applicable regulations to the debts, based on

consistently applied audit procedures, to determine whether they were reported in a timely
MAanner. -

Therefore, the Office of General Counsel recommends that the Comamission fimd probahle
cause to believe that the Primary Commitice violated 2 U.S.C. § 434(b)8) and 11 CF.R.
§ 104.11(b) by failing to disclose properly its debts and obligations tosaling $1,767,548.
Moreover, this Office recommends that the Commission find probable cause to believe that the
GEC violated 2 U.S.C. § 434(b)(8) and 11 C.F.R. §§ 104.11(b) and 9004.7 by filing to report
properly $1,048,190 in travel-related debts and obligations. This Office further recomsmends that
the Commission find probable cause 10 believe that the GEC violated 2 U.S.C. § 434(b)X8) and
11 C.F.R. § 104.11(b) by failing to report properly non-travel related debts and obligations -
totaling $737,908. Finally, this Office recommends that the Commission find probable camse to

believe that the Compliance Committee violated 2 U.S.C. § 434(b)(8) and 11 C.F.R. § 104.11(b)

by failing to disclose properly $235,587 in debts and obligations.

V.  DISCUSSION OF CONCILIATION AND CIVIL PENALTY
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1. Find probable cause to believe that the Bush-Quayle ‘92 Primary Committee, inc.,
and J. Stanley Huckaby, as treasurer, violated 2 U.S.C. § 441a(f) by accepting excessive
contributions from Robert B. Holt;

2. Find probable cause to belicve that the Bush-Quayle ‘92 Primary Committee, Inc.,
and J. Stanley Huckaby, as treasurer, violated 2 U.S.C. § 434(b)(8)and 11 C.FR.
§ 104.11(b) by failing to report properly debts and obligations;

3. Find probable cause to believe that the Bush-Quayle ‘92 General Committee, Inc.,
and J. Stanley Huckaby, as treasurer, violated 2 U.S.C. § 434(b)(8)and 11 C.F.R.
§ 104.11(b) by failing to report properly non-travel related debts and obligations;

4. Find probable cause 10 believe that the Bush-Quayle ‘92 General Committee, Inc.,
and J. Stanley Huckaby, as treasurer, violated 2 U.S.C. § 434(b)8), 11 CF.R.
§§ 104.11(b) and 9004.7 by failing to report properly travel-related debts and

obligations;

3. Find probable cause to believe that the Bush-Quayle ‘92 Compliance Commitiee,
Inc., and J. Stanley Huckaby, as treasurer, violated 2 U.S.C. § 434(b)(8) and 11 CF.R.
§ 104.11(b) by failing to report properly debts and obligations; ¢

6. Approve the attached conciliation agreement; and

7. Approve the appropriate letier.

4/5/ 77 //

Lawrence M. Noble
General Counsel

Astachments

Respondents’ brief, dated April 22, 1997 (attaciiments C, D, and E omitted)
Conciliation agreement

Staff assigned: Delanie DeWitt Painter
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FEDERAL ELECTION COMMISSION

WASHINCTON DC 2040t

0. LAWRENCE M. WOBLE
GEMERAL COUWSEL
FROM: MARJORIE W. EMMONS /LISA R. DAVI
COMMISSION SECRETARY
DATE: JUNE 19, 1997
PR 1 MURs 3664, 4171, and 4296 - GENERAL COUNSEL'S REPORT

DATED JUNE 12, 1997.

The above-captioned document was cictculated to the
Commission on MOWDAY, J B _at Ly

Objection(s) have beem received from the
Coumissioner(s) as indicated by the name(s) checked below:

Commissioner Aikens XXX ___ FOR THE RECORD OMLY!
Commissioner Elliott

Coamjissioner NcDonald
Commissioner NcGarry

Commissioner Potter

1]

Commissioner Thomas




In the Matter of

Bush-Quayle '92 Primary Committee,
Inc., and J. Stanley Huckaby, as
treasurer;

Bush-Quayle '52 Gemeral ec-:ll:tn.
Inc., and J. Stanley Huckaby,
treasurer;

lulh-otnylc '92 Compliance Coamittee,
Inc., and J. Stanley Huckaby, as
tmm

NURs 3664, 4171,
and 4299

e At N’ N et St St et g e

CERYIFICATIO

. Marjorie W. Emmoms, Secretary of the Pederal Election
Commission, do hereby certify that on Jume 19, 1997, the
Commission decided by a vote of 4-1 to take the following

5 -~

) 8043825294

actions in NURs 3664, 4171, and 4289:

1. Find prebeble cause to believe that the
Bush-Quayle ‘92 Primary Committee, Inc., ead
J. Stanley Heckaby, as treasurer, vh_lmd
2 U.8.C. § 441a(f) by accepting excessive
contributions from Robert B. Holt.

a. Find probable cause to believe that the
Bush-Quayle '92 Primary Committee, Inc., and
J. Stanley Huckaby, as treasurer, violated
2 U.8.C. § 434(b) (8) and 11 C.F.R.

$ 104.11(b) by failing to report properly
debts and cbligations.

3. Pind probable cause to believe that the
Bush-Quayle '92 General Committee, Inc., and
J. Stanley Euckaby, as treasurer, vioclated
2 U.8.C. § 434(b)8 and 11 C.F.R. § 104.11(b)
by failing to report properly non-travel
related debts and cbligations.




! Election Commission
ﬂ.cntion for NURs 3664, 4171, and

I”%- 19, 1997

4. Find probable cause to believe that the
Bush-Quayle '92 General Committee, Inc., and J.
Stanley Huckaby, as treasurer, vioclated
2 U.S.C. § 434(b) (8) and 11 C.P.R 3§ 104.11(b)
and 5004.7 by failing to report properly
travel-related debts and obligatiomns.

Pind probable cause to believe that the :
Bush-Quayle '92 Compliance Committee, Ina.,
and J. Stanley Huckaby, as treasurer,
violated 2 U.8.C. § 434(b) (8) and 11 C.P.R
§ 104.11(b) by failing to report properly
debts and obligatioms.

Approve the conciliation agreement, as

recommended in the General Counsel's Resport

dated June 12, 1997.

Approve the appropriate letter, as

recommended in the General Counsel's %

dated June 12, 1997.

Commissioners Elliott, McDonald, McGarry, and Thomas voted

affirmatively for the decision; Commissioner Aikens dissented.

Attest:

rjorie W.

Secretary of the Commission
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Received in the Secretariat: Pri., June 13, 1997 12:22 p.m.
Circulated to the Commission: Mon., June 16, 1997 11:00 a.m.
Deadline for vote: Thurs., June 19, 1997 4:00 p.m.
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Bobby R. Burchficld, Bey,

Covington & Burling

1201 Pennsylvania Ave., N.W.

Suite 913

Washington, D.C. 20044

RE:  MUKG3664)4171, 4289
Bush-Quayle ‘92 Commitiees

Dear Mr. Burchfield:

On June 19, 1997, the Federal Elestien Commission found that there is probable esuse
uchbth. an::zu.c.su:n» ﬁ:’:&
H as treasurer, accepting : :
USC. Wncr.umnmutuu, -
m E

: M' Mﬂuc.u,nulmuﬁ-.n
(MUR 4289); and violated 2 U.S.C.
§ 434(b)8), 11 C.F.R. §§ 104.11(b) and 9004.7 by failing to report properly travel-related
debts and obligations (MUR 3664). Further, the Commission found probsble cause to believe
that your clients, the Bush-Quayle ‘92 Compliance Committee, Inc., and J. Stanley Huckaby,
as treasurer, violated 2 U.S.C. § 4340)8) and 11 C.F.R. § 104.11(b) by failing to report

properly debts and obligations (MUR 4289).

The Commission has a duty 10 attempt %o correct such violations for a period of 30 to
90 days by informal methods ef conference, conciliation, and persuasion, and by entering into
a conciliation agreement with respondents. If we are unable to reach an agreement during that
period, the Commission may institute a civil suit in United States District Court and seek
payment of a civil penalty.

Enclosed is a global conciliation agreement that the Commission has approved in
settlement of these matters with a civil penalty If you agree with the
provisions of the enclosed agreement, please sign and retur i, along with the civil penalty, to
the Commission within ten days. I will then recommend that the Commission accept the
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2) 219-3690.

; ﬂl B ions for cl in the ¢ "‘.i { coneiliat

or if you wish to arrange a mecting in connection with 8 mutually satisfactory

please contact Delanic DeWitt Painter, the sttorney assigned to this

Sincerely,
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" Bush-Quayle ‘92 Primary Committee, Inc., ) MURSs 3664 4171 and 4289
* and J. Stanley Huckaby, as treasurer ) -
' > SENSITIVE
“Bush-Quayle ‘92 General Committee, Inc.. )
" and J. Stanley Huckaby, as treasurer ) W#
J s ; ) " pEC 2 B9T
Bush-Quayle ‘92 Compliance Committee, ) B oooass
Inc., and J. Stanley Huckaby, as treasurer ) i
EXECUTIVE SESUIIN
GENERAL COUNSEL’S REPORT

L BACKGROUND

On June 19, 1997, the Commission found probable cause to believe that the Bush-Quayle
“92 Prisaary Commaittee, Inc. (the “Primary Committee™), and J. Stanley Huckaby, as treasurer,
violated 2 U.S.C. § 441a(f) by accepting excessive contributions from Robert B. Holt and
2U.S.C. § 434b)(8) and 11 C.F.R. § 104.11(b) by failing to report properly debts and
obligations (MUR 4171). The Commission also found probable cause to believe that the Bush-
Quayle ‘92 General Commitiee, Inc. (the “GEC™), and J. Staniey Huckaby, as treasurer, violated
2U.S.C. § 434(b)(8) and 11 C.F.R. § 104.11(b) by failing to report properly non-travel related
debts and obligations (MUR 4289); and violated 2 U.S.C. § 434(b)8), 11 C.F.R. §§ 104.11(b)
and 9004.7 by failing to report properly travel-related debts and obligations (MUR 3664).
Further, the Commission found probable cause to believe that the Bush-Quayle ‘92 Compliance
Committee, Inc. (the “Compliance Commitice™). and J. Stanley Huckaby, as treasurer, violated

2U.S.C. § 434(b)8) and 11 C.F.R. § 104.11(b) by failing to report properly debts and

obligations (MUR 4289). On the same date, the Commission approved a global conciliation
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II. ANALYSIS

This Office recommends that the Commission suthorize this Office 1o file a civil suit for
relief in MUR 3664 and MUR 4289.

Although the five-year statute of Nisitations has run on some of the amounts in vielation,
sufficient amounts remain to make the Commission’s pursuit of these matters through litigation
viable. See 28 U.S.C. § 2462; FEC v. Williams, No. 95-55320 (9th Cir. filed Dec. 26, 1996);
FEC v. National Republican Senatorial Commitiee, 877 F. Supp. 15 (D.D.C. 1995). According
to this OfTice’s calculations, through December 2, 1997, $950,043 of the amount in violation in
these matters is not yet barred by the statute of limitations. Therefore, this Office recommends

that the Commission authorize the filing of a civil suit for relief against the Committees to

resolve these matters.
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Conversely, all of the vio.ations in MUR 4171, involving the Primary Commitee,
occurred more then five years ago and are barred by the statute of limitations. Thus, pursuing

this matter through litigation is not feasible. Therefore, this Office recommends that the
Commission take no further action in MUR 4171.
Hl. RECOMMENDATIONS

1. Authorize the Office of the General Counsel to file a civil suit for relief in United

States District Court against the Bush-Quayle ‘92 General Committee, Inc., and the
Bush-Quayle ‘92 Compliance Committee, Inc., and J. Standey Huckaby, as treasurer of
each;

& Take no further action against the Bush-Quayle ‘92 Primary Committee, Inc., and
J. Stanley Huckaby, as treasurer, and close MUR 4171; and

3. Approve the appropriate letter.

__ Lawrence M. Noble
General Counsel

L

Staff assigned: Delanie DeWitt Painter

Auachments
1. Letter from Bobby R. Burchfield dated November 17, 1997

2. Letter from Bobby R. Burchfield dated November 25, 1997




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Bush-Quayle '92 Primary
Committee, Inc. and
J. Stanley Huckaby, as
treasurer;

Bush-Quayle '952 General
Committee, Inc., and
J. Stanley Huckaby, as
treasurer;

Bush-~-Quayle '92 Compliance
Committee, Inc., and
J. Stanley BHuckaby, as
treasurer

NURs 3004, 4171, and 4289
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I, Marjorie W. Emmons, recording seoretary for the
Federal Election Commission executive session on December 2,
1997, do hereby certify that the Cosmission failed 'in a
vote of 3-2 to pass a motion to take the following actions
with respect to MURs 3664, 4171, and 4209:

Authorize the Office of the General Counsel
to file a civil suit for relief in United
States District Court against the Bush-Quayle
'92 General Committee, Inc., and the Bush-
Quayle '92 Compliance Committee, Inc., and
J. Stanley Huckaby, as treasurer of each;
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Take no further action against the Bush-
Quayle '92 Primary Cosmittee, Inc., and

J. Stanley Euckaby, as treasurer, and close
MUR 4171; and

(continued)
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Federal Rlection Cosmission Page 2
Certification for MURs 3664, 4171,

and 4289
December 2, 1997

3. Approve the appropriate letter as
recommended in the General Counsel's

November 26, 1997 report.
Commissicners McDonald, McGarry, and Thomas voted
affirmatively for the motion; Commissioners Aikens and

Elliott dissented.

Attest:

Date : : : hrjo::lo.l. Emmons
Secretary of the Commission




BEFORE THR FEDERAL mﬂuw 881!

In the Matter of

Bush-Quayle '952 Primary
Committee, Inc. and
J. Stanley Huckaby, as
treasurer;

Bush-Quayle '92 General
Committee, Inc., and
J. Stanley Huckaby, as
treasurer;

Bush-Quayle '92 Compliance
Committee, Inc., and
J. Stanley Huckaby, as
treasurer

NURs 3664, 4171, and 4209
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CERTIFICATION

I, Marjorie W. Bmmomas, recording seeretery for the
Federal Election Commission executive eession om
December 9, 1997, do hereby certify that the Commission
decided by a vote of 5-0 te accept the conciliation
agreement signed by the respondents amd comntaining a
civil penalty in the amount of Twenty-Five Theousand
Dollars ($25,000).
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Commissioners Aikens, Elliott, McDomald, McGarry.
and Thomas voted affirmatively for the decision.

Attest:




MURs 3664, 4171, and 4289

" [

Wmmcmlm..
and J. Stanley Huckaby, as treasurer

"W%owum Inc..
“and J. Stanley Huckaby, as treasurer

e “92 Compliance Commitiee,
Mty Huckaby. as treasurer

e et At e e wmt Nt emt et

GENERAL COUNSEL'S REPORT
On December 9, 1997. the Commission voted to accept s conciliafion agreement signed
by the Bush-Quayle ‘92 Primary Committee. Inc.. the Bush-Quayle *92 General Comenitie, Inc.
* and the Bush-Quayle *92 Compliance Commitiee. Inc. (collectively, the “Commitices™) and
J. Staniey Huckaby, as treasurer of each. in settlement of MURs 3664, 4171, and 4289.
: m&madmmmmu:mm&m‘
mn-n The Commission's acceptance of the c«mmm of the

 outsianding respondents and violations in these matters. Therefore, the Office of General
Counsel recommends that the Commussion close the files in MURSs 3664, 4171, and 4289 and

»80438253035

approve the appropriate letters.
RECOMMENDATIONS
1. Close the files in MURs 3664. 4171. and 4289; and

3 Approve the appropnate letters

oL Il i TR g i i e s EEEEEE———
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In the Matter of

‘NURs 3664, 4171,

Bush-Quayle ‘92 Primary Committeas, ‘
5 and 4289

Inc., and J. Stanley Ruckaby. as
treasurer;

Bush-Quayle '92 General Committee,
Inc., and J. Stanley Buckaby, as
treasurer;

Bush-Quayle '92 Compliance Committee,
Inc., and J. Stanley Huckaby, as
treasurer.

N W ® N N et P e e uf P it N

I, Marjorie W. Emmons, Secretary of the Pederal Election
Commission, do hereby certify that om December 16, 1997, the
Commission decided by a vote of 5-0 to take the following
actions in MURs 3664, 4171, and 4289:

1. Close the files in NURs 3664, 4171, and 4289.

3. Approve the appropriate letters, as

recommended in the General Counsel's Repoxt
dated December 11, 1997.

Commissioners Aikens, Elliott, McDonald, MoGarry, and

Thomas voted affirmatively for the decision.

Attest:

rie W. Emmons
of the Commission

Received in the Secretariat: Thurs., Dec. 11, 1997 3:49 p.m.
Circulated to the Commission: Pri., Dec. 12, 1997 11:00 a.m.
Deadline for vote: Tues., Dec. 30, 1997 4:00 p.m.

lrd
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CERTIFIED MAIL RETURN RECEIPT REQUESTED

Bobby R. Burchfield, Esqg.

Covington & Burling

1201 Pennsylvania Ave, N.W.

Suite 913

Washington, D.C. 20044 .
RE: MURs 3664, 4171, 4289

Dear Mr. Burchfield:

On December 9, 1997, the Federal Election Commission accepied the signed
conciliation agreement submitied on behalf of your clients, the Bush-Quayle ‘92 Primary
Comminee, inc., the Bush-Quayle '92 General Commitice, Inc., the Bush-Quayle ‘92
ComplmCo-il-.lu.;d. . ' .=-au-¢f-nhhiﬁnuof
Act of 1971, as amended ("the Act™), and H CFR. §§ 104.11 :
4171, and 4289). Accordingly, the files in MURs 3664, 4171, ummmon
December 16, 1997.

The confidentiality provisions at 2 U.S.C. § 437g(a)(12) no lenger apply and this
matter is now public. e sddition, although the complese file must be placed on the public
record within 30 deys, this could occur st any lime fellowing certification of the Commission's
vote. If you wish to ssbmit asry fectual er legal materials 10 appear on the public record, please
do so as soon as possibl*  While the file may be placed on th* publie record before receiving
your additional materials, any permissible submissions will be added to the public record upon
receipt.

Information derived in connection with any conciliation attempt will not become public
without the written consent of the respondent and the Commission. See 2 U.S.C.
§ 437g(aX4)XB). The enclosed conciliation agreement, however, will become a part of the
public record.

Enclosed you will find a copy of the fully executed conciliation agreement for your
files. Please note that under the terms of the conciliation agreement, the first installment of the
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 and J. .ﬁhley Huckaby, as treasurer

le ’'92 Primary Committee, Inc.

MURs 3664,
4171, and 4289

‘Bush-Quayle ’'92 General Committee, Inc.
and J. Stanley Huckaby, as treasurer

Bush-Quayle ‘92 Compliance Committee, Inc.
and J. Stanley Huckaby, as treasurer

Tt it Wit st et m P D s g

CONCILIATION AGREEMENT

MUR 3664 was initiated by the Federal Election Commission
(che "Comm‘ssion®) pursuant to a signed, sworn, and notarized
complaint filed by the Democratic National Committee. MURs
4171 and 4289 were initiated by the Commission pursuant to
information ascertained in the normal course of carrying out
its supervisory responsibilities under the Feéderal Election
Campaign Act of 1971, as amended (the “Act®).

In MUR 3664, the Commission found probable cause to
believe that the Bush-Quayle ‘92 General Cosmittee (the "GEC")
and J. Stanley Huckaby, as treasurer, violated 2 U.S.C.

§ 434(b)(8) and 11 C.F.R. §§ 104.11(b) and 9004.7. 1In MUR
4171, the Commission found probable cause to believe that the
Bush-Quayle ‘92 Primary Committee Inc., (the "Primary
Committee™) and J. Stanley Huckaby, as treasurer, violated

2 U.S.C. §§ 441a(f) and 434(b){(8) and 11 C.F.R. § 104.11(b).
In MUR 4289, the Commission found probable cause to believe
that the GEC violated 2 U.S.C. § 434(b) (8) and 11 C.F.R.

§ 104.11(b) and that the Bush-Quayle ‘92 Compliance Commi:tee,
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-f.i”:'!nc. (the “Compliance Committee”) and J. Stanley Huckaby, as
e
_ treasurer, violated 2 U.S.C. § 434(b)(8) and 11 C.F.R.

§ 104.11(b). (Collectively, the Primary Committee, GEC and
Compliance Committee are “"Respondents”).

NOW, THEREFORE, the Commission and the Respondents,
having duly entered into conciliation pursuant to 2 U.S.C.
§ 437g(a) (4) (A) (i), do hereby agree as follows:

1. The Commission has jurisdiction over the Respondents
and the subject matter of this proceeding.

I1. Respondents had a reasonable opportunity to
demonstrate that no action should be taken in this matter.

II1. Respondents enter voluntarily into this agreement
with the Commission.

IV. The pertinent facts in these matters are as follows:

r P President George Bush was the nominee of the

Republican Party for the Office of President of the United
States for the election held November 1992. The Primary
Committee was his authorized committee and, as such, was
authorized to receive contributions on behalf of President
Bush. The GEC was the general election committee of President
Bush and Vice President Dan Quayle. The Compliance Committee
was the authorized legal and accounting compliance fund and,
as such, was authorized to receive contributions on behalf of
President Bush and Vice President Quayle.

a. J. Stanley Huckaby was the treasurer of the

Primary Committee, the GEC, and the Compliance Committee.
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3. Pursuant to 2 U.S.C. § 441a(a) (1) {(A),
individuals are prohibited from making contributions to any
candidate in excess of $1,000 with respect to any election.
Pursuant to 2 U.S.C. § 44la(f), no candidate or political
committee, or officer or employee of a political committee
shall knowingly accept any contributiomn which exceeds the
contribution limitations.

4. Pursuant to 11 C.FP.R. § 116.5(b), expenditures
made on behalf of a political committee by an individual from
his or her personal funds, or advances, are contributions.

5. Pursuant to 11 C.F.R. § 116.5(b), advances will
not be considered contributions if they are for an
individual’'s personal transportation or for usual and normal
subsistence expenses related to travel on behalf of the
campaign by an individual who is not a wolunteer. This
exemption applies only where the individual is reimbursed
within 30 days if a credit card was not used, or within 60
days following the closing date of the billing statement on
which the charges fi:-t appeared for amounts paid by credit
card. 11 C.F.R. % 116.51ib) (2).

6. The Commission found probable cause to believe
the Primary Committee accepted $11,598 in in-kind
contributions in the form cf{ staff advances from an individual

named Robert B. Holt, and that the staff advances do not meet

the regulatory exemptions to 11 C.F.R. § 116.5 because they
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were not solely for Mr. Holt's own travel and subsistence
" ‘expenses. The staff advances were outstanding for
approximately 33 days.

7. The Primary Committee treated Mr. Holt as a
commercial vendor and reimbursed his expenses in accordance
with 11 C.F.R. § 116.3(a).

Del { Oblj A

8. Pursuant to 2 U.S.C. § 434(b) (8), political
committees are required to disclose on periodic reports to the
Commission all outstanding debts and obligations owed by or to
the Committees.

9. Pursuant to 11 C.F.R. § 104.11(b), a political
committee owing a debt or obligation, including a loan,
written contract, written proﬁise, or written agreewment to
make an expenditure over $500 must report that debt or
obligation as of the date on which it is incurred, except that
any obligation incurred for rent, salary or other regularly
recurring administrative expenses shall not be reported as a
debt before the payment due date.

10. Pursuant to 11 C.F.R. . 9004.7, all campaign-
related travel by publicly-funded candidates is a qualified
campaign expense that must be reported as expenditures.

193

11. The Commission found probable cause to believe

that the Primary Committee did not report $1,767,548 in debts

and obligations in accordance with the Act and the




) 804382531 4

Commission’s regulations. The Primary Committee believes that
it made a good faith effort to comply with (and did comply
with) Commission regulastions by establishing a procedure for

promptly collecting, reviewing, paying, and reporting invoices
that was consistent with the accounting practices of prior and
subseqguent campaign committees. In contrast, the Commission
found in its probable cause determination that the Primary
Committee did not report the debts as of the date those debts
were incurred.
MUR 23664

12. The Commission found probable cause to believe
that the GEC did not report $1,048,190 in travel-related debts
and obligations in accordance with the Act and the
Commission’s regulations. The GEC believes that it made a
good faith effort to comply with (and did comply with)
Commission regulations by establishing a procedure for
promptly collecting, reviewing, paying, and reporting invoices
that was consistent with the accounting practices of prior and
subseguent campaign committees. In contrast, the Commission
found in its probable cause determination that the GLT did not
report the debts as of the date those debts were incurred.

MUR 4282

13. The Commission found probable cause to believe
that the GEC did not repor: $737,908 in non-travel related
debts and obligations :n accordance with the Act and the

Commission’s regulations. The GEC believes that it made a




80438253158

=

7

: “gﬁbd faith effort to comply with (and did comply with)
M'!hnnilsion regulations by establishing a procedure for

promptly collecting, reviewing, paying, and reporting invoices
that was consistent with the accounting practices of prior and
subsequent campaign committees. In contrast, the Commission
found in its probable cause determination that the GEC did not
report the debts as of the date those debts were incurred.

14. The Commission found probable cause to believe
that the Compliance Committee did not report $235,587 in debts
and obligations in accordance with the Act and the
Commission’s regulations. The Compliance Committee believes
that it made a good faith effort to comply with Commission
regulations by establishing a procedure for promptly
collecting, reviewing, paying, and reporting invoices that was
consistent with the accounting practices of prior and
subsequent campaign committees. In contrast, the Commission
found in its probable cause determination that the Compliance
Committee did not report the debts or estimates of the debts
as of the date those debts were incurred, but rather after an
invoice was received and approved for payment.

15. Respondents and the Commission have agreed to
conciliate the matter pursuant to 2 U.S.C. § 437g(a) (5) (A).

V. : The Praimary Committee will not contest that it
violated 2 U.S.C. § 441a{f) by accepting excessive in-kind

contributions, but does no:t concede that such a violation was

proved by the record in this matter.
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2. The Primary Committee will not contest thﬁf”ﬁf

violated 2 U.S.C. § 434(b)(8) and 11 C.F.R. § 104.11(b) by
failing to properly report $1,767,548 in debts and '
obligations, but does not concede that such a viclation was
proved by the record in this matter.

: A The GEC will not contest that it violated
2 U.S.C. § 434(b) (8) and 11 C.F.R. §§ 104.11(b) and 9004.7 by
failing to prope-ly report $1,048,190 in travel-related debts,
but does not concede that such a violation was proved by the
record in this matter.

4. The GEC will not contest that it violated
2 U.S.C. § 434(b)(8) and 11 C.F.R. § 104.11(b) by failing to
properly report $737,908 in non-travel related debts and
obligations, but does not concede that such a violation was
proved by the record in this matter.

5. The Compliance Committee will not contest that
it wviolated 2 U.S.C. § 434(b)(8) and 11 C.F.R. § 104.11(b) by
failing to properly report 5235,587 in debts and obligations,
but does not concede that such a violation was proved by the
recor? in this matter.

VI. Pursuant to 2 U.S.C. § 437g(a) (5) (A), Respondents
will pay a civil penalty tc the Federal Election Commission in
the amount of twenty-£f:1ve thousand dollars ($25,000), as

follows:
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1. ‘The first installment of $5,000 will be paid
within thirty (30) days of the Committees’ receipt a copy.b!
this agreement executed by the Commission;

- & The second installment of $10,000 will be paid
within thirty (30) days after the firat installment;

3. The third installment of $10,000 will be paid
within thirty (30) days after the second installment.

VII. The Commission, on reguest of anyone filing a
complaint under 2 U.S.C. § 437g(a) (1) concerning the matters
at issue herein or on its own motion, may review compliance
with this agreement. If the Commission believes that this
agreement or any requirement thereof has been violated, it may
ingtitute a civil action for relief in the United States
District Court for the District of Columbia.

VIII. This agreewment shall become effective as of the
date that all parties hereto have executed same and the
Commission has approved the entire agreement.

IX. Respondents shall have the time set forth in Section

VI to comply with and implement the requirements contained in

this agreement and to so notify the Commission.




X. This concﬂ‘lntion Agreement mtitﬁn’thi"mn ,
agreement between the parties on the mur- ‘raised herein,
and no other statement, promise, or agreemsnt, either written
or oral, made by either party or by agents of either party,

that is not contained in this written agreement shall be
enforceable.
FOR m COMMISSION:

e ///l Df‘:-;/c ;’/7 7

Lawrence M. !ioble
General Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C 20463




June 11,

Ms. Delanie Painter

Office of the General Counsel
Federal Election Commission
999 E Street NW

Washington, DC 20463

Dear Ms. Painter:

Enclosed please find checks for the r
payment due from lulh—Q!lyln '92. We |
installment is late, and we appreciate tl‘
calling to remind us.

Sincerely:

- L Y,

—

uitn L. Davil, Assistant m
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OPERATING ACCOUNT
228 8. WASHINGTON STREET, SUITE 200
ALEXANORIA, VA 22314

Five Thousand and NO/100— DOLLARS $.%35.000.00

r

U.S. Treasury
999 E Street, N.W.
Washington, DC 20463

*0q3051" 1:051-00 5L 71 2006S7LAe )2
P s e S T TR Tt

Bush Quayle '92 Campaign Committee
Non-Federal
228 S. Washington Street
Suite 200
Alexandria, VA 22314

PAY
m" U.S. Treasury

Five Thousand and KO/100-

- -
T e
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FEDERAL ELECTION COMMISS!ON
WASHINGTON, D.C, 20463

TO: OGC Docket

FROM: Rosa E. Swinton
Accounting Technician

SUBJECT: Account Determination for Funds Received

We recently received a check from
» check number 008, dated June |

m.oo. A co ofthecheckmd-vawmh-
indicate below which a account the h

the MUR/Case number and name associated with the ¢

I I A A G T S B W O R S

TO: Rosa E. Swinton




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

TWO WAY MEMORANDUM
TO: OGC Docket

FROM: Rosa E. Swinton &
Accounting Technician

SUBJECT: Account Determination for Funds Received




