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--es Kissling

October 25, 1995

Lawrence M. Noble, General Counsel é‘
Federal Election Commission

999 E Street. NW

Washington. DC 20463

Dear Sir.

On behalf of Catholics for a Free Choice. I submit the following complaint
alleging violations of the Federal Election Campaign Act (FECA) by the Roman
Catholic Archdiocese of Philadelphia, Pennsylvania It is our contention that the
Archdiocese of Philadelphia violated FECA regulations in September. 1994 in
conducting certain activities related to the 1994 Congressional campaigns in the
state of Pennsylvania

Background

The complaint involves preparation of a candidates™ voting record (referred
to in internal memoranda as a scorecard) in the fall of 1994 in which the
Archdiocese of Philadelphia’s Office for Public Affairs modified information
included in the scorecard after having received input from one ot the campaign
organizations involved in the US Senate race being conducted at that time
Specificallv. in September, 1994, the Archdiocesan Office for Public Aftairs
produced a document. intended for distnbution at Cathohc churches in the
archdiocese. listing a series of Congressional bills and the roll call votes recorded
bv selected candidates for tederal offices in Pennsvlvania Subsequentlv. this
document was substantially modified based at least in part on contacts with the
Senate campaign of then-US Representative Rick Santorum  This revision took
the form ot changing the onginal listing of roll call votes (Exhmbits 11 and 12)
therebyv producing a score for NMr Santorum'’s opponent. Senator Harns Wottord
that was lower in the final version that 1t was in the onwinal  In addition. Senate
candidate Santorum. along with other candidates were eliminated in the tinal

printed hst of candidates A side-byv-side comparnison of the 1wo

versions ofrt

scorecard appearsn Exhibit
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FEC regulations (11CFR 114 4[¢][5]) that were in effect in September, 1994, clearly state
that the development of voting records must be accomplished free of involvement by political
parties or candidates

A corporation or labor orgamzation may prepare and distribute to the
general public the voting records of members of Congress. provided that
the voting record and all communications distributed with it do not
expressly advocate the election or defeat of any clearly identified
candidate or candidates of a clearlv identified political party  The
decision on content and the distribution of voting records shall not be
coordinated with anv candidate. groups of candidates. or political party

Current federai regulations as promulgated in Januarv. 1995 (1 1CFR 114 4[b][4]. state that

A corporation or labor organization mav prepare and distribute to the
general public the voting records of Members of Congress as long as the
preparation and distribution s not for the purpose of influencing a Federal
election

We believe that the at*ached exhibits show that the Archdiocese of Philadelphia was out of
compliance with federal regulations in both their iterations

Included with this cover letter are several exhibits supporting our complaint  Most
notable is an internal memorandum to Bishop Edward P Cullen. Vicar for Administration of the
Archdiocese of Philadelphia. dated October 12 1994 trom Ms Karen Keller of the Office for
Public Affairs and the person responsible tor production of the Archdiocese's Congressional
scorecard Init. Ms Keller expresses her concerns that the etfort 1s dangerously close to
endorsing the candidacy of Representative Santorum  Ms Keller cites one specific instance in
which she was aware that there was communication between those developing the scorecard and
representatin es of the Santorum Senate campaign prior 1o the release of the scorecard Ms Keller
states on page 2 of this October 12th memo that. "Rick Santorum’s campaign complained of the
aboveissue (that the onginal version of the scorecard made incumbent Senator Woftord look as
good as or better than Representan e Santorum) as well as the school choice 1ssue ™ (Exhibit 151
It was tollowing this assernion that she was directed 1o destrov the onwinal scorecard and develop
and print a new . stgnificantly moditied version These points a~ outiined in Ms Keller's
memorandum support our allegation that the archdiocese was out of comphance with regulations

in draft torm ar the tn
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FECA prohibits corporate entities from attempting to influence federal elections (2USC
441bla]) The Philadelphia Archdiocese’s preparation of its voting record in conjunction with a
voter guide amounts 1o just such prohibited express advocacy. In a letter dated October 3. 1994
and sent to all panshes in the Philadelphia archdiocese. Mr. Charles Lewis of the archdiocesan
Secretariat for External Affairs, clanfies the intent of his office’s publication when he states, “This
scorecard along with the voter guide which will be published in the October 20th issue of the
Catholic Standard and Times should provide the means necessary for each panshioner to be well-
informed this November © (Exhibit 14)

We have included copies of both the onginal scorecard (Exhibit 11) and the revised
scorecard (Exhibit 12). which was eventuaily distributed to panshioners throughout the
archdiocese and printed in the archdiocesan newspaper. Catholic Standard and Times. on
October 20, 1994, along with the voter guide referenced in Mr Lewis in his October 3. 1994
letter

n ion

We believe that these activities constitute violations of federal election law. and we
respectfullv and urgentlv request that the Office of General Counsel initiate the complaint review
process as required by law._ and that the FEC

(1) conduct a prompt and immediate investigation of the facts stated in this complaint.

(2) enter into a concihation with the Respondents to remedy the violations alleged in this
complaint and. more importantly, to ensure that no further violations occur. and

( 3y impose anv and all appropnate penalties authonzed under law

Respecttully submitted
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Individual References
August 8. 1994 Memorandum from Ms Karen Keller, Office of Public Affairs,
Archdiocese of Philadelphia, To: Mr James Bock. Archdiocesan Associate Vicar for

Administration

September 1. 1994 Memorandum of Record from Ms. Karen Keller. re Congressional
Scorecard Approval bv Phil Murren

September |. 1994 Memorandum from Ms Karen Keller to Philip Murren. Esq . re
"Enclosed Congressional Scorecard”

September 6. 1994 [etter from Philip J. Murren, Esq., to Ms Karen Keller. re "Voting
Record Survey”

September 13, 1994 Memorandum from Ms Karen Keller to Ms Gail Pedrick. Christian
Coalition. re’ "Attached Congressional Scorecard”

September 16, 1994 Memorandum from Ms Karen Keller to Mr. Charles Lewis. re
"Attached (revised) Scorecard.”" noting Lewis's approval

September 16, 1994 Memorandum from Ms Karen Keller to Mr Howard Fetterhott.
Executive Director of the Pennsyvlvania Catholic Conference. re "Attached (revised)

Scorecard

September 19. 1994 Memorandum from Mr. Gregg McLaughlin. Business Manager,
Archdiocesan Print Shop. to Ms Karen Keller

September 19, 1994 Memorandum from Karen Keller to Mr Charles Lews, Director.
Office of Public Affairs. Archdiocese of Philadelphia. re Description of a Tvpical
Workdav per Your Request." with details of destruction and repninting of scorecards
Archdiocese of Phiiadelphia Congressional Scorecard (Onginal Version)

Archdiocese of Philadelphia Congressional Scorecard (Revised Version)

Side-Bv-Side Companison of Original and Revised Scorecards

October 31994 Lenter trom Charles Lew:s. Secretany. Oftice of the Secretanat tor

External Aftairs. Archdiocese of Philadelphia. 10 pastors of archdiocesan panshes

October 12, 1994 Memorandum trom Karen Keller. Othice of Pubhic Attairs

Archdiocese of Philadelphia. 10 Bishop Edward Cullen. Archdiocesan Vicar tor
Admimistrauon, re "Scorecard
November 40 1994 News ftem trom the Harnsbure Pennsyivanu Fan
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. Individual References .

The following individuals are mentioned in various pieces of correspondence. For your
reference, we have identified them by their positions or affiliations.

Bock, James J. Jr.: Associate to the Vicar for Administration, Archdiocese of Philadelphia
Fetterhoff, Howard Executive Director of the Pennsylvania Catholic Conference

Lewis. Charles G - Director, Office of Public Affairs, Archdiocese of Philadelphia

Neary. Denise: Pro-Life Federation

Pednck, Gail: Bucks County Coordinator. Christian Coalition

Cawbelesfor s Free Choue 14361 Strger, AW Soate 300 Washangron D C 20036 (200 UN6-60Y3



MEMORANDUM

August 8, 1994 &

TO Mr. James Bock
Associate Vicar for Administration

FR: Karen Keller
Office for Public Affairs

RE: Enclosed Congressional Scorecards

Mr. Bock.

Enclosed please find the Christian Coalition’s Congressional Scorecard that [ was asked
to “copy” for the Archdiocese of Philadelphia’s version by Mr. Charles Lewis. [ have enclosed
the draft of the scorecard I am working on for Mr. Lewis. [ have some concerns regarding this
scorecard and woulid like you to review it before [ am asked to provide a finished brochure for
disiributicn to our parishes.
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MEMORANDUM

September 1, 1994
TO: FILE

FR: Karen Keller
Office for School Choice

RE: Congressional Scorecard Approval by Phil Murren

Today I faxed the congressional scorecard to Mr. Phil Murren, asking him to review it
and to make sure there was nothing in the scorecard that goes against the guidelines on political
activity. He called me within 20 minutes of receiving the fax. He said it looked great and
commended me for a job well done and said he was surprised at Borski and Santorum’s votes
on school choice. I asked if it was in accord with the guidelines. He said that the pluses and
minuses could be questioned but it clearly states in the legend box that a plus means that the
person voted in accord with the position of the Archdiocese and that a minus means the vote was
in opposition with the Archdiocese’s position. He said also that it was good that there were
pluses and minuses for every congressman on the scorecard.

I asked Mr. Murren if he thought [ shou!d change the pluses and minuses to v's and n's
or something else. He said, "I wouldn't change a thing. It looks great.”



ARCHDIOCESE OF PHILADELPHIA

222 North Seventeenth Sireet * Philadelphia, Pennsylvania 19103-1299
Telephone {215) 587-3509 -« Fax (213) 587-0515

OFFICE for PUBLIC AFFAIRS

; M ND
September 1, 1994

TO: Mr. Philip Murren, Esq.

N FR: Karen Keller
Office for Public Affairs
ol RE: Enclosed Congressional Scorecard
Q Mr. Charles Lewis has asked me to forward the enclosed Congressional Scorecard to you

for your review.

If you have any questions or if something in the scorecard is not in accord with the
} guidelines for political activity, you can reach me at (215) 587-3509.

Thank you for your help.

€nc.
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September 6, 1994
S
Ck

Ms. Karen Keller
Office for Public Affairs
Archdiocese of Philadelphia
222 N. 17th Street
Philadelphia, PA 19103

RE: Voting Record Survey

Dear Ms. Keller:

I have reviewed the voting record survey brochure which
you furnished me in draft form. .

501(c)(3) organizations are permitted to publish such
surveys, provided they do not constitute a statement of
either endorsement of, or of opposition to a candidate for
public office. In non-election years, such surveys are less
likely to be viewed as being related to election contests.
However, the IRS will look more closely at such surveys if
they are published immediately prior to an election.

As 1 mentioned to you by telephone, the ''plus' and
"minus" symbol ratings utilized in the survey could draw the
attention cf IRS. Nevertheless, taken as a whole, the
document does not appear to me to be an expression of
endorsement or opposition to any particular candidate or
legislator. A broad range of issues i3 surveyed, and each of

the legislators has both positive and negative symbols beside
his or her name.

If you have any further questions concerning this
matter, please feel free to call.

Best regards.
Ve{f truly yours,
4 p 4
/ g \ { }_r'
%(w ‘/>//l' (AAA———

Pnil¥p J. Murren



ARCHDIOCESE OF PHILADELPHIA

222 North Seventeenth Street * Philadelphia, Pennsylvania 19103-1299
Telephone (215) 587-3509 <+ Fax (213) 587-0515

OFFICE for PUBLIC AFFAIRS FAXSEI

VIA FACSIMILE

MEMORANDUM

September 13, 1954

TO: Ms. Gail Pedrick
Chnistian Coalition

FR: Karen Keller
Office for Public Affairs

RE:  Attached Congressional Scorecard

Mr. Charles Lewis has asked me to forward the attached copy of the Congressional
Scorecard he is sending to all Archdiocesan parishes.



ARCHDIOCESE OF PHILADELPHIA

222 North Seventeenth Street ¢ Philadelphia, Pennsylvania 19103-1299
Telephone (215) 587-3509 * Fax (213) 587-0515

OFFICE for PUBLIC AFFAIRS

MEMORANDUM !

ME \ !'A_/ .
September 16, 1994 N Jﬁ q’ )
TO: Mr. Charles Lewis i |

M FR: Karen Keller ?<?/\

Q Office for Public Affairs

RE: Attached Scorecard

Would you please review the attached scorecard to see that the changes that you have
requested are made in the proper manner.

Thank you.
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ARCHDIOCESE OF PHILADELPHIA

222 North Seventeenth Street « Philadelphia, Pennsylvania 19103-1299
Telephone (215) 587-3509 * Fax {213) 587-0515

OFFICE for PUBLIC AFFAIRS

f
VIA FACSIMILE V)
MEMORANDUM O
) YR
September 16, 1994 y/'

TO: Mr. Howard Fetterhoff
PCC

FR: Karen Kellert\(/.
Office for Public Affairs

RE: Attached Scorecard

Mr. Charles Lewis has asked me to fax the attached scorecard to vou for your review
before it is sent to be reprinted. If vou have any questions or comments. please call our office
at 215-587-3509.

Thank you for your cooperation 1o this martter.

attached
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ARCHDIOCESE OF PHILADELPHIA

SECRETARIAT FOR TEMPORAL SERVICES

222 North Seventeenth Street * Philadelphia, Pennsylvania 19103-1299 < (215) 587-3633
Fax (215) 587-2481

OFFICE for GENFRAL SERVICES

MEMORANDUM

>
-

To: Mrs. Karen Keller
Special Project Consultant
Office for Public Affairs

From: Mr. Gregg McLaughlin
Business Manager / Print Shop
= Date: September 19, 19294
Q As per ycur request cf September 19th to "please destroy

150,000 copies of Government Sccre Card, " this has been completed.
These cards are to be reprinted.

Thank you.



September 19, 1994

TO: Mr. Charles Lewls
Director, Office for Public Affairs
n FR Karen Keller
Cffice for Public Affairs
—— RE Description of A Typical Workday Per Your Request
| i
0 AS per your request cor a "15 minute by 15 minute job
description" cf a typical wocrk day for me, and since I explained

that everyday is somewhat different f
o of Thursday, September 15, 1954 and
that day (please see attached).

r me, I chose the typical day
documented everything I did

- If you need any other informat:on regarding my workday, please

ez me know.

- oy m e -
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ACCOUNT OF THURSDAY, SEPTEMBER 15, 1994 - KAREN KELLER

9:00am-9:15am - Arrived in Room %24, Logged into computer, checked
to see that coffees was made (i1t was) .

3g McLaughlin in the
S. (Gregg was not in the

9:15am - 9:2C0am - Mad
age for him to meet me in my office).

print shop at the
office, so I left a mes

9:20am - §:4%5am rened mail, separated bills and Election Guide
Surveys.

9:45am - 10:l0am - Gregg Mclaughlin met with me at my desk I
relayed my iftlscructio from Mr. Chuck Lewls to "destroy and I mean
really destroy’ 000 Congressional Scorecards that Mr. Lewis
had asked me r. McLaughlin print and then store in the

of the inveoice from

mailroom.

egquested a copy
Printcrafters I

the scorecards.

Mr. McLaughl.n then mace a phone call to Printcrafters; Inc. to get
a fax of the i1nvolce Mr. McLaughlin then tcld me to expect the

fax.

10:00am - agprc
frcm pro-1:£fa |
who expressec
scorecard w
better or ju
was the only

11:30 am -
Scorecards

3:30pm - I = Lewis ffice
scorecard - the 21 ji-4d
amendment ° > N aavm s s
3 d -y i
1= e - A
T Lew L= = g = -

liminztsa z 2 P2Ta 3 =

= \2 = L3 - 2~ arn ang
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DESC" “TION OF HOUSE VOTES

] TAXPAYER -FUNDEFED ABORTION.
Roll Call Vote 309’ Juame 30, 1993

Amendment by Repressntative Henry Hyds ’

(-1L) to preveat taxpayer monay from
baing used 1o pay for an abortion, excepl

ir a case of rape, incest or to asve the life
Approved 256-171.
Archdiocese of Philadelphia supported the .

of the mother

1

Hyde Amendment . N

1 BRADY BILL. HR 1023, November ’
10, 199)
wailing period prios o the purchase of a

A biil requiring a five-day

handgun i1n order to allow officials to
conduct a background check. Passed 238-
189. Archdiocese of Philadelphie
supported this bill.

J. FETAL TISSUEL RESEARCH. Roll
Call Vote 64 March 11, 1993,
Amendment to ellow fetal tisswe for
research 10 be procured from abortions.
Approved 250-161}.

this amendment

Archdiocese opposed

4. CHOICE IN EDUCATION. Roll Call
Yote 494. Oclober 11, 199). Amendment
by Richard Armey (R-TX) te uae foderal
educastion monsy (or vowchers, magnet v
schools snd other mechanmnisms 10 sllow
parents 1o decide what schools their
Rejected 300-1130.
Archdiocese supported this amesdment.

children sitend.

5. PROHIBITION OF GOVERNMENT.- /
SANCTIONED HOMOSEXUAL
MARRIACES Roll Call Vote }31i3.
1O, 199) Amendment by Eranseat lstoak (R-
OK) to prohibit the Washington, DC

goverament from registaring livs-in

June

omosenval parisers ae married couples
snd using taxpayer fuads to give them the
samae health cere and othar beneflits
sormsally reserved for married coupler
Approved 233-167. Aschdiocase of

FPhiladelphia supported this amendment

i ' 4 y <
+ & IAMILYIM/IDIEanlAQI acr/
HR L. Fobruary ), 1993 . Requires
employers of mere than 350 employess

to provide werkers with up to 12 weeks
= of unpaid leave fer family and persenal
Pessed 265-16).
Archdiocese of Philadelphia supported

Namaes appearing in /talics ars Demmecrats.

this.
VOTES
Pennsylvania
Representatve 1 2 3 4 5 6
| Foglietta - + ? - - +
2 Bladkwell - + - - - +
3 Borski + + - ? - +
4 Klink + - + - + +
5 Clinger + - + - + -
6 Holden + - + - + o+
7 Weldon + + + + + 4+
8 Greenwood - + - + + .
9 Shuster + 7 + + + -
10 McDade + + ? ? + +
11 Kanjorski + - + - + +
12 Murtha + - + ? + +
13 Mezvinsky - + - - - +
14 Coyne - + - - - +
15 McHale + + - - + +
16 Walker + - + + + -
17 Gekas + - + - + -
18 Santorum + - + - + -
19 Goodling + + + - + -
20 Murphy + - + - + +
2] Ridge + - - + + -
GUIDE TO SCORECARD SYMBOLS
+ = Veted or sanoumced in (aver of Archdiecess's pesiticn.
- = Veted or samsunced against Archdipcese's pesition.
? - Did mot vels and did not anmsunce pecitiss.

DESCRIPTION OF SENATE OTES

1. TAXPAYRR-FPUNDED ABORTIONS. Rell Call
Vete 290. September 28, 199). Amoendment i
repeal the “Hyde Ameadment,® which preveats
taxpayer money frem being use to perform
shettions. Effert te repesl Hydo rojocted 59-40.
Archdiocenss of Philadelphia oppesed this offert to
repeal the Hyde Amendment.

3. FAMILY AND MEDICAL LEAVE. 8 3.
February™: 1993. Requirees empleyers with mere
than 50 empleyees lo previde their werkers with wp
to 12 weeks of unpaid leave for family snd
persenal medical emergensios. Passed 71-27.
Archdiecese of Philadelphia supperted this. - .

J. BRADY BILL. § 414. Nevember 19, 1993,
Bill requiriag local efficials te withheld
permissien for the purchase of guns for five days
during which a background cheek on the purchaser
wouid de esenducted. There was s metion to inveke
cloture 1o allow getion on the bill. Rejected $7-
41. Cloture requires 3/5(60 votas) for passage.
Because of public pressure, ths Brady bil}
passed by velce vote on Noevember 24, 1993,
Archdiocese of Philadelphia supperted this bill.

4. SCHOOL PRAYER. Roll Csall Vets 4. Jsavary
23, 1992. Amendment by Jesse Helms (R-NC) te
state the sense of the Senate that the Supreme
Court should reverse its decisions prokibiting
volunlary prayer snd Bible reading in public
scheols. Rajected 38-35. Archdiocese of ‘
Philadelphia supperied this amendment.

S. AN AMENDMENT TO THE ELEMENTARY
AND SECONDARY EDUCATION ACT. Awgust 2,
1994. This.amendment to the Elementary and
Secondary Educetior Act would cut off federal
funding te any school district that premotes
homosenwaiily on a par with heteresexus!

marriage. The amendment wsas approved 63-36.
Archdiecese of Philadelphia supperted this.

VOTES
Senator | 2 3 4 5 ___
Specter B

Wofford + + + - -
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Make Your Voice Heard
in Congress!

The issues addressed in this brochure are critcally
mportant to you, your family and our naton. Your
Congressman and Senators were rlecled to represent you.
Calhing or wnung them regularly to let them know where
you stand can agmificantly influence their voting behavior.
Their maihing addresses are:

Senator Congressman
United States Senate U S House of Representatives
Washingion, DC 20510 Washington, DC 20313

Or you can reach their offices by calling the Capitol Hill
switchboard at: (202) 224-3121.

I ,'fj.:nytya (rlrml(uu‘q/on ' s adulxass

o Aficors of the army on WMarch 15, 1783,

he sred . 'Y ? men are (o f':r-/lnr/a(/m{/:'nm
-,’;'.-n ng (e w senlementd on a mallex
whech may cnrclve (he masl sercous

and ala FIMENG COnseguences hal can enrile
5

(Ao conscderalion (}/ mankend,

reason s f)/ 'no wse lo us, the /ﬂa/om a/’ M
may la lakon away, and dumb and slent

we may AA MMA l‘ﬂ;/l lo 0€e Jl/a# %,

+

A PROIECT OF THE
Orrice ror PusLiIC Arrainrg
ARCHDIOCESE OF PHILADELPHIA
222 NORTH SEVENTEENTH STREFT
FPuiLapeLPKiA. FPA 19103-1299
PHonE (215) 58731509
FAX (215) 587-0515

b_ L 4

~ REGISTRATION AND VOTING INF()RMAT:ION

! /4 3 ) 3
To vote on Election Day, You must meet two
requircrnents: 1. You must be an eligible citizen.
2. You must register as a voter.

You are eligible to vote {f: You are 2 U.S. citizen and
you will be 18 years old by the day after election day
and you will be a resident of your “election district” for
at least 30 days before election day.

You may register in person at your County registration
office ( in Phila. on the 5th floor of Riverview Place at
Delaware Ave. & Spring Garden Si. or in Room 138 .
City Hall; in Suburban County courthouses). Yew may
also register by mail by oblaining an spplication form
from your aeighborhood post office, library or siste
liquor store.

Yox should re-register if:

You have moved; You have changed your name-
through marriage, etc.; You have failed to vote in each
of the last five regularly scheduled elections: You
encountered a mix-up in your registration records at the
last election and needed a court order to vote.

You can vote in person at the polling place in your
election district (this information can be obtained from
your county board of elections) or by absentee ballot, i{
you will be absent from your county of residence
because of occupations, business or duties (these can
also be obtained from your county board of elections).

You may have assistance in voting only if you have
indicated your need for assistance on your registration
form.

**October 11, 1994 is the last day to register to vote
before the November Election.

s Absentee ballats for the November Election must be
received by November 1, 1994.

| Boaros or ELecTion |
Philadelphia: 686-3469
Bucks County: 3486154
Delaware County: 891-4670
Chester County: 3446410
| Montgomery County:  278-3281 J
e

ARCHDIOCESE OF PHILADELPHIA

CONGRESSIONAL
SCORECARD

How did your
Congressman and Senators
Yote on Issues
Critical to your Family?

Al

J
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" U.S. House of Representat
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DES( PTION OF HOUSE VOTES
I FREEDOM OF ACCESS TO CLINIC
ENTRANCES (FACF). May % 1994 The
rto cailed (reedom of accens to ¢himic
enirances byll would make 1t a {ederal
crime 10 use either force or “physical
obslruction” to interfere with anyone
seeking 1o ohtain or provide an abortion

n addition to erimsinal penalties, the bill
allows abortron chimic staff, chinic clients,
federal oflicials, viate officyals and certain
athers 1o [ile lawsuits against persons who
they say have violated the acl or intend to
Approved 241-174 Archdiocese of
Philadelphia opposed this bil)

do so

2. BRADY BIiLL. HR 1025
10, 1993

Navember
A bill requiring a five-day
waiting period prior 1o the purchase of a
handgun in order to allow officials to
Passed 2)8-
189 Archdiocese of Philadelphia

suppoited this hall

conduct a background check

J. CHOICE IN EDUCATION. Roll Call
Volte 494 Octaher 13, 1993

by Richard Armey (R-1X) to use federal

Amendment

educalion money for vouchers, magnel
schools and other mechanisms to allow
parenis to decide whst schaols therr
Rejected 300-130.

Archdiocese supported this amendment

children attend

4. GOVERNMENT-SANCTIONED
HOMOSEXUAL MARRIACES RolkXall
Vote 31% June 30, 1993 Amendmdnl by
Frnest Istoak (R-OK) to prohibit the
Washington, DC government from
registering live-in homosexual pariners as
masried couples and using taxpayer funds

to give them the same health care and other

benefits normally reserved [or married
ruples  Approved 183167  Archdiacese
of Philadelphia supported this amendment

) d, FAMII.YIA!D‘I.D.‘VD ACY
IR | February 3, 1993 Requires
employers of more then 30 employeas
to provide workers with up to 12 weeks
of unpaid leave for family and personal

Passed 265-163.

Archdiocese of Philadelphia supported

This

maedicel emergencies

VOTES

Pennsylvania
tive i 2 k) 4 L

2Dagtncy

1 Foglietta ?
2 Blackwell ?
3 Borski +
6 Holden +
7 Weldon +
8 Greenwood -
13 Mezvinsky -
IS5 McHale -
16 Walker

T+ + o+ + o+
+ + *~
++ + s

-+
+

Senator 1 2 3 4 s

Specter - + - - +
Wofford - + + - -

*The Boundares of the Archdiocese of Phaladeiphia fail wihin tarse dinrice.

GUIDE TO SCORECARD SYMBOLS

+ = Voted or announced in faver of Archdiocese's positien.

- = Voted or snnounced agsinst Archdiocese's position.

= Did not vote and did not announce position.

Names appearing in Jialics are Democrats.

WE RECOMMEND THAT THE VOTING RECORD OF EACH
LEGISLATOR BE EXAMINED IN ITS ENTIRETY.

DESCRIPTION OF SIN’TOTIS

1. PFREEDOM OF ACCESS YO CLINIC
ENTRANCES (FACR). May 3, 1994 The qe-
called freedom of access to clinie eniranees bill
would make it & federal crime 10 wse cither force
or “physical obstruction® te interfere with sayone

seeking to eblain or previde an abertion. la
addition te criminal penglties, the bill allows
abertion climic staff, elinic cliemis, federai
officialy, state officials and certain others 1o file
laweuits against persons whe they say bave
violated the act or intend te de so. Appreved §9-
30. Archdiocese of Philadelphis oppesed this bill.

2. FAMILY AND MEDICAL LEAVE. § s..
Fdoruary ¢, 1993. Requires employers with

than 30 employees te previde their workers with up
to 12 weeks of uapaid leave for family snd
persons! medicel emergencies. Passed 71-27.
Archdiocese of Philadelphia supperted this.

3. BRADY BILL. S €414. Noevember 19  [99].
Bill requiring locs! officials te withheld
permission for the purchase of guas for five days
dering which s backgrouud check on the purchaser
would be conducted. There was a motion le inveks
cloture to silow actien on the bill. Rejected §7-
41. Cleture requires 3/3(60 vetles) for passage.
Becnuse of public presssre, the Brady bill
possed by volce vete on November 24, 1993
Archdiecese of Philadelphia supporied this bill.

4. SCHOOL PRAYER. Roll Call Vete 4. :.ry
13, 1992. Amendment by Jesse Helms (R-N

stste the sense of the Semate that the Supreme
Comrt should reverse its decisions prohibiting
vo‘-nluy prayer and Bibie reading im public
sepools. Rejected 38-353. Archdiocese of
Philadelphia supported this smendment.

S. THE ELEMENTARY AND SECONDARY
EDUCATION ACT. Asgust 2, 1994. This
amendment toc the Elementary and Secondary
Educstion Act would cut off federal {uading te any
school district that prometes homesexuslity on 8
par with heterostexnal marsiage. The amendment
was spproved 63-36. Archdiocese of Philadeiphis

supported this amendment.
v

N
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Comparisﬂrf Votes Considered and Meﬂers Included

in Original and Revised Versions of Diocesan Scorecards
(Bills eliminated in revised version in italics)

U.S. House of Representatives

- Taxpayer-Funded Abortion . FACE
. Brady Bill 2 Brady Bill
Fetal Tissue Rescarch X Choice in Education

4

Choice in Education Government-Sanctioned Homosexual
Prohibition of Government- Marnages

Sanctioned Homosexual Marriages Family/Medical Leave Act

6. Family/Medical Leave Act

o W -

LN

Mem is Revi H Mem i D
Foglietta (1) Kanjorski (11) Foglietta (1) Weldon (7)
Blackwell (2) Murtha (12) Blackwell (2) Greenwood (8)
Borski (3) Mezvinsky (13) Borski (3) Mezvinsky (13)
Klink (4) Covne (14} Holden (6) McHale (15)
Clinger (5) McHale (15) Walker (16)
Holden (6) Walker (16)
Weldon (7) Gekas (17)
Greenwood (8) Santorum (18)
Shuster (9) Goodling (19)
McDade (10) Murphy (20)

Ridge (21)

U.S. Senate

Original Senate Scorecard Yotes Revised Senate Scorecard Votes

| Taxpayver-Funded Ahortions 1 FACE

2 Familv Medical Leave 2 Famuly Medical Leave

3 Brady Bill 3 Brady B!

4+ School praver 1 School Praver

= Amendment to the Elementany & S Flementan & Secondany Education Ac
Secondarny Fducanon Act

Member and Old Positive Score Member and New Positive Score
\F‘L‘L".L‘I (2) Npecter |

Wottord ( 3) WotYord (2

Coatholus b a b Chone  TJ30 0 Streel N Soure AL Sashongion 10 20036 (JO2IN6-6003
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ARCHDIOCESE OF PHILADELPHIA

222 North Seventeenth Street © Philadelphia. Pennsytvania 19103-1299 * 2[5/587-3507 « FAX 215/587-0313

OFFICE of SECRETARIAT

for EXTERNAL AFFAIRS
October 3, 1994

Dear Monsignor/Father:

Enclosed you will find the Congressional Scorecard prepared
by the Office for Public Affairs. We are hopeful this scorecard
will assist your parishioners in making informed decisions in the

— upcoming November elections.

For your information, the votes were chosen by either the
Archdiocesan Office responsible for the issue or the Pennsylvania

Catholic Conference (PCC). The entire brochure has been reviewed
by Mr. Philip Murren, Esq., counsel to the PCC for accuracy and ’
. legality.

This scorecard along with the voter guide which will be
~ published in the October 20th issue of the Catholic Standard and
Times should provide the means necessary for each parishioner to
be well-informed this November. You may want to order additional
, copies of the October 20th edition of the Catholic Standard and
Times (587-3667) for sale or distribution in your church.

We are optimistic that this project will be of great value
as we enter the fall elections. We ask that you distribute the
brochures in a timely manner and in a way most appropriate to
your local circumstances. If you need additional copies or if
you would like to offer helpful comments on future editions of
the brochure, please do not hesitate to call at 587-3509.

Thank you for your support. We lock forward to being of
service.

~

May Our Lord continue to richly bless you.

Sincerely,

bt 6

CHARLES G. LEWIE
‘ Secretary
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- ARCHDIOCESE OF PHILADELPHIA

222 North Seventeenth Street = Philadelphia, Pennsylvama 19103-1299
Telephone (215) 587-3509 * Fax (213} 587-0515

OFFICE for PUBLIC AFFAIRS

MEMORANDUM

October 12, 1994

TO: Bishop Edward P. Cullen
Vicar for Administration

FR: Karen Kellcr#ff_“
Office for Public Affairs

RE: Scorecard

Bishop Cullen:

Enclosed please find information that will back up the following story. I am sorry to
bother you with this, but you are the only person that can help.

In August, Mr. Lewis asked me to do a scorecard like the one put out by the Christian
Coalition. [ was asked to do an Archdiocese version, copying most of the material. When I
saw pluses and minuses in the Christian Coalition’s scorecard, [ was immediately concerned.
I questioned this with Mr. Lewis. [ was told to move ahead. I then went to Mr. Bock with the
Christian Coalition version and our new one and told him of my concerns (see section 1 of
folder). He picked up the scorecards. glanced at them and said "looks good tc me”. In that
meeting, I also expressed my concern about Mr. Lewis™ involvement with the Christian Coalition
and also with political activity. Mr. Bock thanked me “for sharing”.

Sull very concemned about the scorecard, 1 did the scorecard because it was my job. |
faxed the scorecard to Mr. Phil Murren, who shared my concerns about the pluses and minuses
(see section 2 of folder) [ shared Mr Murren's insights with Mr Lewis. Mr. Lewis still
wanted it to go out. Mr. Lewis asked me to fax 1t to Gail Pedrick of the Christian Coalition (see
section 4 of folder)

We started getting calls of compiaint regarding the scorecard from Howard Fetterhoff,

Denise Neary, Rick Santorum’s campaign office and Gail Pedrick. [ was a little disturbed that



all of these people had got,a copy of the scorecard when it had’cvcn gone to the printer
yet. The complaints from Gail Pedrick, Denise Neary and Howard Fetterhoff were that the
abortion question in the scorecard was one that Harris Wofford voted with us(out of the three
abortion votes this year, Mr. Wofford voted with us on 2 and against us on 1). They also
complained that it made Wofford look just as good or better than Rick Santorum. Rick
Santorum's campaign complained of the above issue as well as the school choice question. Mr.
Santorum voted against school choice but has since changed his mind.

At first. Mr. Lewis thought we should put in a "blurb” that Mr. Santorum has changed
his position on School Choice. [ told Mr. Lewis I felt it was wrong to put in the blurb because
we were not going to do that for all of the candidates and it would appear as if we were
supporting Mr. Santorum which is against the guidelines. Mr. Lewis then spoke to Mr.
Fetterhoff and then told me to change the scorecard. The 150.000 scorecards had just come in
from the printer (please see section S of folder). Isn't it against the guidelines to support,
endorse or oppose a political candidate? Isn’t rearranging an Archdiocesan scorecard so that one
candidate looks bad and one looks good against the guidelines? A scorecard is a scorecard and
votes tell just that - how a politician voted on a particular issue. [ thought the Archdiocese was
non-political. a 501c3 institution? 1 may not agree with the parnticular position of a politician,
but a scorecard must be fair. Take a look at the #1 question on the scorecard. Does that seem
a little one-sided to vou - the "so-called” bill and "against persons who they say have violated
the act..."?

[ had not even an hour to make changes and I was also told to give Mr. Lewis a
description of my workday. I gave the scorecard to Mr. Lewis and Mr. Fetterhoff to make sure
that all was ok before it went out again to be printed. They both approved it(see section 6 of
folder). [ sent it to be reprinted and mailed it all out with the heip of Margaret Siro and Mary
Wech.

[t has now come to my attention that there are mistakes in the scorecard. And frankly,
Bishop, I am angry to be put in this positicn. 1 have been through quite a bit here, but still
remain because of my feelings for this institution. I have been a loyal employee and have given
150% of mvself to0 this Church. Do you know what it is like to be afraid to leave your office
because vou do not know what will happen if vou don't catch that phone call to tell the person
on the other end that 1t is wrong to get signatures for a political candidate in the back of a
church” I have been to Mr. Bock on three occasions regarding Mr Lewis and the problem
situation 1n thus office. 1 am very concerned for the Archdiocese because ¢f the amount of
political activity coming out of our office. When | raised these concerns with Mr. Bock, 1 was
told that these were "shades of gray™ and the Archdiocese is teo big to get into trouble with the
[RS. He also said that you can watch a criminal who vou know is going to rob a store but you
can’'t Jo anvthing unul he does it. What happened to preventive care’ Are not the eves and ears
of three swaftf people in Mr. Lewis’ office encugh® lIsa’t the fact that one staff person has left,

ne has resigned and the other has a transfer request n sending a signal that there are major

nroblems a1 here? Is anvone even praving for us' 1 was told v a member of the Human

Resources office, “apparently, ‘ tration s supporung Moo Tewis™  Does the work
ume | have & invil

hIOW now “ i Put r<’ last hope  Alll am

1sking Loy that vou eive me a chance, that vou Listen to what | e totell vou I ats indeed
' cal n gray areas and instead ot Rlack and white, nght and

Fknow that 1 have no place here I w | app ‘e vour response. Thank
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FEDERAL ELECTION COMMISSION
Washington, DC 20463 ’

November 1, 1995

Frances Kissling
1436 U Street, NW

Suite 301

Washington, DC 20009-3997

Dear Ms. Kissling:

This is
letter dated
Act of 1971,
require that
requirements.
sworn to and
notarized.

to acknowledge receipt on October 26, 1995, of your

October 25, 1995. The Federal Election Campaign

as amended ("the Act") and Commission Regulations

the contents of a complaint meet certain specific
One of these requirements is that a complaint be

signed in the presence cf a notary public and

Your letter was not properly sworn to.

In order to file a legally sufficient complaint, you must

swear before

a notary that the contents of your complaint are

true to the best of your knowledge and the notary must represent
as part of the jurat that such swearing occurred. The preferred
form is "Subscribed and sworn to before me on this day of

sworn to and

, 19 i

A statement by the notary that the complaint was
subscribed before him/her also will be sufficient.

We regret the inconvenience that these requirements may cause
you, but we are not statutorily empowered to proceed with the
handling cof a compliance action unless all the statutory

~113
requl

rements

are fulfilled. See 2 U.S.C. § 437g.

is a Commission brochure entitled "Filing a
T - == = -~ = 1 wa 1] Fa IS T Fay ] — } e |
I hope this material will be helpful to you should
Y {xr v f 5 oo AR T : ha
file a legally sufficient complaint with the
te that this matter will remain confidential for a
s 3 1 ¢ W vou t ot - Tl I ol efertg 11

Gael S 1n your




complaint. If the complaint is corrected and refiled within the
15 day period, the respondents will be so informed and provided
a copy of the corrected complaint. The respondents will then
have an additional 15 days to respond to the complaint on the
merits. If the complaint is not corrected, the file will be
closed and no additional notification will be provided to the

respondents.

If you have any gquestions concerning this matter, please
contact me at (202) 219-3410.

Sincerely,

6

Enclosure

D cc: Archdiocese of Philadelphia



ARCHDIOCESE OF PHILADELPHIA

222 North Seventeenth Street ® Philadelphia, Pennsylvania 19103-1299 ¢ (215) S87-0511
Fax (215) 587-0812

OFFICE FOR LEGAL SERVICES

3
o8F

November 9, 1995

W
wo

Ms. Retha Dixon

Docket Chief of the Federal
Election Commission

Washington, D.C. 20463

-
w
3
=
i

Dear Ms. Dixon:

Oon November 6, 1995, the Archdiocese of Philadelphia received its
copy of your letter to Ms. Frances Kissling advising that a group
she represents, namely, Catholics for a Free Choice, has fifteen
days in which to amend a complaint filed against the Archdiocese
of Philadelphia for alleged violations of Federal Election
Regulations during the 1994 Congressional campaign.

The Archdiocese of Philadelphia is a large institution with many
departments and it would be very much appreciated if there are
further communications in this matter that they be sent to the

following address so that the Archdiocese might respond in a
timely fashion:

Office for Legal Services
Archdivcese uf Phiilsadelphia
222 North 17th Street
Philadelphia, PA 19103-1299.

Thank you for your courtesies in this matter.

Sincerely,

Rev. Michael J. Fitzgerald, J.D., J.C.D.
Director, Office for Legal Services
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November 20, 1998

Retha Dixon. Docket Chief
Federal Election Commission
999 E Street. NW
Washington. DC 20463

S5, Hd 85 |

Dear Ms Dixen

Enclosed is a second copv of our letter of complaint against the Diocese of
Philadelphia The original complaint was returned to us due to incorrect wording
in the notan 's statement  That language has been corrected and the signature
notarized once again

This correction was made within the 15-dav penod referred to in vour letter of
November . 1995 Unfortunately. federal government offices -- including the
FEC -- were closed for the last few davs of that ume frame Theretfore, 1 am
submitting this corrected letter to vou todav on the assumption that. due to this
circumstance. vou will accept the correction as timely  1f this is not the case.
please notifv me so that [ may take the necessarv steps to insure the appropnate
processing of this complaint

Thank vou for vour assistance

Yougs ven truly

30430
09
v¥3034
03A139%s
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October 25, 1995 VY)U ﬂ L/ > ?Z

Lawrence M Noble, General Counsel

02 aoN
o0

-»
Federal Election Commission g
999 E Street, NW

12
Wiilg

Washington, DC 20463

C6 Kd €S |

Dear Sir:

On behalf of Catholics for a Free Choice, I submit the following complaint
alleging violations of the Federal Election Campaign Act (FECA) by the Roman
Catholic Archdiocese of Philadelphia, Pennsylvania. [t is our contention that the
Archdiocese of Philadelphia violated FECA regulations in September. 1994 in
conducting certain activities related to the 1994 Congressional campaigns in the
state of Pennsvlvania.

Background

The complaint involves preparation of a candidates’ voting record (referred
to in intermal memoranda as a scorecard) in the fall of 1994 in which the
Archdiocese of Philadelphia’s Office for Public Affairs modified information
included in the scorecard after having received input from one of the campaign
organizations involved in the US Senate race being conducted at that nme
Specificallv. in September. 1994, the Archdiocesan Office for Public Aftairs
produced a document. intended for distnibution at Catholic churches in the
archdiocese, hsting a series of Congressional bills and the roll call votes recorded
bv selected candidaies for federal offices in Pennsvivania Subsequentiv. this
document was substantially modified based at least in part on contacts with the
Senate campaign of then-US Representative Rick Santorum  This revision took
the form of changing the onginal listing of roli call votes (Exhibits 11 and 12
thereby producing a score for Mr Santorum's opponent. Senator Harns Wottord

that was lower in the final version thar 1t wasn the onuinal  In addinon. Senate
candidate Santorum. along with other candidates were ehminated in the tinal
printed hist of candidates A side-bv-side companison of the two versions of the

scorecard appears in Exhibit

3034
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Lawrence M Noble, General Counsel
Federal Eiection Commission
October 25, 1995

Page Two

FEC regulations (1 ICFR 114 4[c][S]) that were in effect in September, 1994, clearly state
that the development nf voting records must be accomplished free of invelvement by political
parties or candidates

A corporation or labor organization mayv prepare and distribute to the
general public the voting records of members of Congress. provided that
the voting record and all communications distributed with it do not
expresslv advocate the election or defeat of anv clearly 1dentified
candidate or candidates ot a clearly identified pohtical party  The
decision on content and the distnbution of voting records shall not be
coordinated with anv candidate. groups of candidates. or political party

Current federal regulations as promulgated in January, 1995 (11CFR 114 4[b][4]. state that.

A corporation or labor organization may prepare and distribute to the
general public the voting records of Members of Congress as long as the
prenaration and distnbution is not for the purpose of influencing a Federal
election

We believe that the attached exhibits show that the Archdiocese of Philadelphia was out of
comphance with federal regulations in both their iterations

Included with this cover letter are several exhibits supporting our complaint  Most
notable is an internal memorandum to Bishop Edward P Cullen. Vicar tor Administration of the
Archdiocese of Philadelphia. dated October 12, 1994 trom Ms Karen Keller of the Office for
Public Affairs and the person responsible for production of the Archdiocese's Congressional
scorecard Init. Ms Keller expresses her concerns that the etfort i1s dangerously close to
endorsing the candidacy of Representative Santorum  Ms Keller cites one specific instance in
which she was aware that there was communication between those developing the scorecard and
representatives ot the Santorum Senate campaien prior (o the release of the scorecard Ms Keller
states on page 2 of this October 12th memo that. "Rick Santorum’'s campaign complained of the
above issue (that the onwmal version of the scorecard made incumbent Senator Wofford look as
gﬂn‘d as or better than Representative Santorumy as well as the school chorce issue 7 (Exhibit 15)
It was tollowing this dassertion that she was directed to destron the onginal scorecard and develop
and prnint a new . sienificanthy moditied version  These paints as outiined in Ms Keller s
memaorandum support cur allecation that the archdiocese was out ot comphance with regulations

n \i'!:' i m at the t



Lawrence M Noble, General Counsel
Federal Election Commission
October 25, 1995

Page Three

FECA prohibits corporate entities from attempting to influence federal elections (2USC
441b[a]) The Philadeiphia Archdiocese’s preparation of its voting record in conjunction with a
voter guide amounts to just such prohibited express advocacy In a letter dated October 3, 1994
and sent to all parishes in the Philadelphia archdiocese, Mr. Charles Lewis of the archdiocesan
Secretariat for External Affairs, clarifies the intent of his office’s publication when he states, “This
scorecard along with the voter guide which will be published in the October 20th issue of the
Catholic Standard and Times should provide the means necessary for each parishioner to be well-
informed this November © (Exhibit 14)

We have included copies of both the onginal scorecard (Exhibit 11) and the revised
scorecard (Exhibit 12). which was eventually distnbuted to panshioners throughout the
archdiocese and printed in the archdiocesan newspaper. Catholic Standard and Times. on
October 20, 1994, along with the voter guide referenced in Mr Lewis in his October 3. 1994
letter

nclusion
We believe that these activities constitute violations of federal election law, and we
respectfiillv and urgenty request that the Office of General Counsel initiate the complaint review
process as required by law, and that the FEC

(1) conduct a prompt and immediate investigation of the facts stated in this complaint.

(2) enter into a conciliation with the Respondents to remedy the violations alleged in this
complaint znd. more importantlv. to ensure that no further violations occur. and

(3 yimpose any and all appropriate penalties authonzed under law
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My Lommission Expire
August 14, 1998
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Dear Mr. Noble:

We recently received notice of an attempted filing of a |
Complaint against the Archdiocese of Philadelphia by Frances
Kissling on behalf of Catholics for a Free Choice. Ms. Retha
Dixon, Docket Chief of the FEC, responded to Ms. Kissling by
noting that the Complaint contained technical deficiencies
and informing her of her right to file another Complaint
correcting these technical deficiencies. If such a Complaint
has been refiled, on behalf of the Archdiocese, we ask that
it be summarily dismissed for the following reasomns.

1. The FEC regulations referred to in the Complaint do
not apply to the Archdiocese. First, the Archdiocese is not
a corporation or a labor union. It is a part of the Roman
Catholic Church and is not incorporated. Therefore, the
limitations imposed by 11 CFR §114, et seq. (which apply to
activities by corporetions and labor organizations) dec not
apply to it. Second, the voting records which were
distributed bv the Archdiocese were provided to pastors of
parishes within the Archdiocese to be given to parishioners
of those parishes (i.e., members of the Church). They were

not distribured to members of the ''general public.'" Thus,
5114.4(b) does not apply to the voting records distributed by

rhe Archdiocese.

. . L i ; i
Fven if one assumed, arguendo, that the above-

referenced FEC regulations did apply to the Archdiocese, the

activities of the Archdiocese would not have violated those
regulations. First, it cannot seriously be claimed that the
voting records which were distributed by the Archdiocese
violated either the spirit or the letter of the regulations
question. Nor can it credibly be claimed that they

vored Rep. Santorum over Sen. Wofford. The voting record
iddressed a range of issues of interest to the Church, upon

h Sen. Woifford and Sen. Specter had voted. It accurately

flected their votes, Likewise, the voting records



Congressional Representatives whose congressional districts
fell within the boundaries of the Archdiocese were accurately
reflected. Rep. Santorum's district was not within the
borders of the Archdiocese and, thus, no record of his votes
was even listed in the voting record in question.
Accordingly, it is inconceivable that anyone could claim that
the voting record which was distributed to pastors favored
Rep. Santorum over Sen. Wofford. There simply was no
information available in the voting record by which any
comparison of Sen. Wofford and Rep. Santorum (favorable or
otherwise) could be made.

Moreover, the Supreme Court has held that the term
"expenditures' under §441lb refers 'only to funds used for
communications that expressly advocate the election or defeat
of a clearly identified candidate.” FEC v. Massachusetts
Citizens for Life, 479 U.,S, 238; 248-739 (1986), quoting,
Buckley v. Valeo, 424 U.S. 1. 80 (1976) (emphasis suppI%ed).
Indeed, a finding of '"express advocacy' was held to require
"the use of language such as 'vote for,' 'elect,' 'support,'
etc." Id. Nothing in the voting record, attached to the
Complaint as Exhibit 12, remotely constitutes such "express
advocacy' for or against Sen. Wofford or Rep. Santorum.

For the above reasons, we request that any Amended
Complaint against the Archdiocese be dismissed summarily.
Furthermore, we note that anv attempt to apply these
regulations to the Archdiocese would violate the First
Amendment rights guaranteed to it by the United States
Constitution.

Very truly vours,

‘,///._(:’:u “ ’j 'Fiv‘:}bé‘ﬂ’\_o':

Maura K. Quinlan



SEL

MUR__ 4282

NAME OF COUNSEL: Maura K. Quinlan, Esquire
Philip J. Murren, Esquire
FIRM:  Ball, Skelly, Murren_& Connell

ADDRESS: 511 North Second Street

P.0O. Box 1108

Harrisburg, PA 17108-1108
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The above-named individual is hereby designated as my counsel and is authorized to
receive any notifications and other communications from the Commission and to act on my
behalf before the Commission.
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FEDERAL ELECTION COMMISSION
Washington, DC 20463

November 27, 1995
Gregory G. Lebel

Vice President for Public Policy
Catholics for a Free Choice
1436 U Street, NW
Washington. D.C. 20009-3997

RE: MUR 4282
Dear Mr. Lebel:

This letter acknowledges receipt on November 20, 1995, of your complaint alleging
possible violations of the Federal Election Campaign Act of 1971, as amended ("the Act"). The
respondent(s) will be notified of this complaint within five days.

You will be notified as soon as the Federal Election Commission takes final action on
vour complaint. Should you receive any additional information in this matter, please forward it
to the OfTice of the General Counsel. Such information must be sworn to in the same manner
as the original complaint. We have numbered this matter MUR 4282. Please refer to this
number in all future communications. For your information, we have attached a brief
description of the Commission’s procedures for handling complaints.

Sincerely.

RALIToOT™ 3 Tudat

Mary L. Taksar, Attomey
Central Enforcement Docket

Fnclosure

Procedures
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FEDERAL ELECTION COMMISSION
Washington, DC 20463

November 27, 1995

Michael J. Fitzgerald, J.D., J.C.D.
Office for Legal Services
Archdiocese of Philadelphia

222 North 17th Street
Philadelphia. PA 19103-1299

RE: MUR 4282

Dear Mr. Fitzgerald:

The Federal Election Commission received a complaint which indicates that the
Archdiocese of Philadelphia, may have violated the Federal Election Campaign Act of 1971, as
amended ("the Act"). A copy of the complaint is enclosed. We have numbered this matter
MUR 4282, Please refer to this number in ali future correspondence.

L'nder the Act. you have the opportunity to demonstrate in writing that no action should
be taken against the Archdiocese of Philadelphia in this matter. Please submit any factual or
legal materials which you believe are relevant to the Commission's analysis of this matter.
Where appropriate. statements should be submitted under oath. Your response, which should
be addressed to the General Counsel's Office. must be submitted within 15 days of receipt of
this letter. If no response is received within 15 days. the Commission may take further action
hased on the available information.

I'his matter will remain confidential in accordance with 2 U.S.C. § 437g(aX4)B) and §
137p(an 12)A) unless vou notify the Commission in writing that you wish the matter to be
made public If vou intend to be represented by counsel in this matter. please advise the
Commussion by completing the enclosed form stating the name, address and telephone number

't such counsel, and authonzing such counsel to receive any notifications and other
communications from the Commission.



If you have any questions, please contact Alva E. Smith at (202) 219-3400. For your
information, we have enclosed a brief description of the Commission's procedures for handling

complaints.
Sincerely,
W.,\)% f _Ta_a_,’yo—\
Mary L. Taksar, Attorney
Central Enforcement Docket
Fnclosures
i. Complaint
2. Procedures
3. Designation of Counsel Statement



FEDERAL ELECTION COMMISSION
Washington, DC 20463

November 27, 1995

Judith M. McVerry, Treasurer
Santorum '94

P.O. Box 10495

Pittsburgh, PA 15234

RE: MUR 4282

Dear Ms. McVerry:

The Federal Election Commission received a complaint which indicates that Santorum
‘94 ("Committee™) and you, as treasurer, may have violated the Federal Election Campaign Act
of 1971, as amended ("the Act"). A copy of the complaint is enclosed. We have numbered this
matter MUR 4282. Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in writing that no action should
be taken against the Committee and you, as treasurer, in this matter. Please submit any factual
or legal materials which you believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitt2d under oath. Your response, which should
be addressed to the General Counsel's Office, must be submitted within 15 days of receipt of
this letter. 1f no response is received within 15 days. the Commission may take further action
based on the available information.

This matter will remain contidential in accordance with 2 US.C. § 437g(a)4)B) and §
437g(al 12 A) unless you notify the Commission in writing that you wish the matter to be
made public. If you intend to be represented by counsel in this matter, please advise the
Commission by completing the enclosed form stating the name, address and telephone number
of such counsel. and authorizing such counsel to receive any notifications and other
communications from the Commuission
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[f you have any questions, please contact Alva E. Smith at (202) 219-3400. For your

information, we have enclosed a brief description of the Commission’s procedures for handling
complaints.

Sincerely,

Mary L. Taksar, Attomey
Central Enforcement Docket

Enclosures

1. Complaint

2. Procedures

3. Designation of Counsel Statement

cc: The Honorable Rick Santorum
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BALL, SKELLY, MURREN & CONNELL

B4 N SECOND STREET
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(717) e3-8731
JOSEPH O SKELLY TELECOMER (717) 232-2142 COUNSEL YO THE FIRM
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MAURA K QUINLAN
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December 7, 1995

|| 30

Lawrence M. Noble, Esq. 2=
General Counsel .,58%8 5
Federal Election Commission ~ ooFro
999 E Street, N.W. — ﬁ;ﬁgg
Washington, D.C. 20463 ~ =8¢
o 537z

RE: Complaint Against the Archdiocese of Philadelphia - F=

MUR 4282 b2

Dear Mr. Noble:

We represent the Archdiocese of Philadelphia in the
above-referenced matter. This letter is filed in response to
the Complaint filed by Ms. Kissling alleging violations of
certain FEC regulations. For the following reasons we
request that the Complaint be summarily dismissed.

1. The FEC regulations referred to in the Complaint do
not apply to the Archdiocese. First, the Archdiocese is not
a "'corporation'” or a ''labor organization.' It is a part of
the Roman Catholic Church and is not incorporated.
Therefore, the limitations imposed by 11 CFR §ll4 et seg.
(which apply to activities by corporations and labor
organizations) do not apply to it. Second, the voting
records which were distributed by the Archdiocese were
provided to pastors of parishes within the Archdiocese to be

given to parishioners of those parishes (i.e., members of the

Church). They were not distributed to members of the
"general public." Thus, §114.4(b) does not apply to the

voting records distributed by the Archdiocese.

arguendo, that the above-

Even if one assumed,
referenced FEC regulations did apply to the Archdiocese, the
ctivicies of the Archdiocese would not have violated those

regulations. First, it cannot seriously be claimed thar-
voting records which were distributed by the Archdiocese
violared either the spirit or the letter of the regulari
in question. Nor can it credibly be claimed that thev
favored Rep. Santorum over Sen. Wofford.

i Tecor 1CTresse ge | S5Uues

\E o ' upc wnl ok T 1



Likewise, the voting records of Congressional Representatives
whose congressional districts fell within the boundaries of
the Archdiocese were accurately reflected. Rep. Santorum's
district was not within the borders of the Archdiocese and,
thus, no record of his votes was even listed in the voting
record in question. See, Exhibit 12 attached to the
Complaint., Accordingly, it is inconceivable that anyone
could claim that the voting record which was distributed to
pastors favored Rep. Santorum over Sen. Wofford. There
simply was no information available in the voting record by
which any comparison of Sen. Wofford and Rep. Santorum
(favorable or otherwise) could be made.

Moreover, the Supreme Court has held that the term
"expenditures' under §44lb refers "only to funds used for
communications that expressiy advocate the election or defeat
0f a clearly identified candidate.” FEC v. Massachusetts
Citizens for Life, 479 U.S. 238; 248-249 (1986), quoting,
Buckley v. Valeo, 424 U.S. 1, 80 (1976) (emphasis suppI%ed).
Indeed, a finding of "express advocacy'" was held to require
"the use of language such as 'vote for,' 'elect,' 'support,'
etc." Id. Nothing in the voting record, attached to the
Complaint as Exhibit 12, remotelv constitutes such ''express
advocacy' for or against Sen. Wofford or Rep. Santorum. See
also, Faucher v. F.E.C., 928 F.2d 468 (lst.Cir. 1991). -

For the above reasons, we request that the Amended
Complaint against the Archdiocese be dismissed summarily.
Furthermore, we note that anv attempt to apply these
regulations to the Archdiocese would violate the First
Amendment rights guaranteed to it by the United States
Constitution.
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NAME OF COUNSEL:H. Woodruff Turner; Robert I,. Byer Roger M. Adelman

FIRM: Kirkpatrick & Lockhart

Xirkpatrick & Lockhart
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December 14, 1995
BY FACSIMILE

Ms. Mary L. Taksar, Attorney
Central Enforcement Docket
Federal Election Commission
Washington, D.C. 20463

Re: M 4282

Dear Ms. Taksar:

In accordance with the previously filed Designation of Counsel, we represent the
Santorum ‘94 Committee and Ms. Judith M. McVerry, treasurer of that committee. This letter
is in response to your letter of November 27, 1995 addressed to Ms. McVerry requesting

comment concerning the Complaint which is under review at the above-referenced identification
number.

The Complaint does not allege any violation by Santorum '94 or its treasurer.

Our review of the facts on behalf of our clients indicates that a representative of
the Santorum committee, in reaction to a complaint received from a voter in Central
Pennsylvania. called a representative of the Roman Catholic Archdiocese of Philadelphia.
compiained thar a “scorecard” prepared vy ihe Archdiocese portrayed Senator Wofford in a better
light than then-Congressman Santorum and asked how this was done. The Archdiocese
representative explained the process which was followed in arriving at the “scorecard.” The

representative of the Santorum committee expressed his disagreement. and that was the end of
the conversation.

We are aware ot no further communication between any representative of the
Santorum 94 Committee and the Archdiocese concerning the "scorecard.” Any decision 10
revise the scorecard was made the Archdiocese on its own and without any coordination with or
direction trom the Santorum 94 Commuttee.



‘lRKPATRI(ZK & LOCKHART D

Ms. Mary L. Taksar, Attorney
December 14, 1995

Page 2

Therefore, we respectfully suggest that there would be no basis for a conclusion
that Santorum ‘94 or its treasurer violated the Federal Election Campaign Act.

Please let me know if you require any further information. Thank you for your

Si cerely.(,__—’——
]J—ku N e

H. Woodruff Tumer

cooperation.

HWT/dmh

P12-535215.1



FEDERAL ELECTION COMMISSION
999 E Street, N.W. ,'__ ;
Washington, D.C. 20463

FIRST GENERAL COUNSEL’S REPORT

MUR 4282

Date Complaint filed: November 20, 1995
Date Activated: March 22, 1996
Staff Members: Stephan O. Kline

Tony Buckley

COMPLAINANT: Catholics for a Free Choice

RESPONDENTS: Archdiocese of Philadelphia
P Santorum ‘94 and Judith M. McVerry. as treasurer
RELEVANT STATUTES: 2US.C §431(8XAXD
— 2US.C §431(9XAXI)
2U.S.C. §431(11)
0 2US.C. §434(b)3XA)
- U.S.C. § 434(bX5XA)
S.C. § Mla(al1XA)
S.C. § 44la(a 7¥B)i)
S.C. § 441a(f)
11 C.F.R. §100.22
11 C.FR §104.13(ax1).(2)

/
™ot o

U
U
U

INTERNAL REPORTS CHECKED:  Disclosure Reports
FEDERAL AGENCIES CHECKED: None
I GENERATION OF MATTER

MUR 4282 arose from a complaint received by the Federal Election Commission
(*Commission™) on November 20, 1995 Catholics tor a Free Choice ("Complainant™) alleged
that the Roman Catholic Archdiocese of Philadelphia (“Archdiocese™) violated provisions of the
Federal Election Campaign Act ot 1971, as amended ("Act” or "FECA™). Respondents -- the

\rchdiocese: and Santorum 94 and Judith M. McVerry. as treasurer -- were notified of the
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complaint on November 27. 1995. The Archdiocese responded to the complaint on
December 11, 1995. Santorum ‘94 responded to the complaint on December 18, 1995.
[I. FACTUAL AND LEGAL ANALYSIS
A. Law

The FECA states that no person shall make a contribution to a candidate for federal
office, or his or her authorized committee, in excess of $1.000 per election. 2 U.S.C.
§ 441a(a)(1)(A). Candidates and political committees are prohibited from knowingly accepting
any contribution in violation of Section 441a. 2 U.S.C. § 441a(f). Pursuant to 2 U.S.C.
§ 441a(a)(7)(B)(1), expenditures made by any person in cooperation. consultation, or concert.
with, or at the request or suggestion of a candidate. his or her authorized political committees, or
their agents. shall be considered to be a contribution to such a candidate. Cf, 11 C.F.R.
& 109.1(b)(4) (pertaining to whether instances of express advocacy are independent or
coordinated t:fr(penditu.rf:s).I

Under the Act. “person” includes an individual. partnership. committee, association.
corporation. labor organization. or any other organization or group of persons. 2 U.S.C.
§431(11). A contribution includes any gitt. subscription. loan. advance. or deposit of money or
anvthing of value made by anyv person for the purpose of influencing any election for federal
office. 21U S.C. 8 4318 AN, An expenditure includes anv purchase. pavment. distnbution.
loan. advance. deposit. or gift of money or anyvthing of value made by any person for the purpose
of influencing anv elecuon for federal office. 2 U S.C. 3 4319 AN1). “{A] communication

7,‘7:';-;‘-5,1,1_‘.\\_3 Colorado Republican Fed. Campaign Comm. V. FEC. 1996 WL 345766 (June
26.1996) (to demonstrate coordination in a party committee’'s advertising campaign between the

party committee and its candidate. there must be evidence that the party had a “general or

particular understanding™ with the candidate
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made in coordination with a candidate presumptively confers ‘something of value’ received by
the candidate so as to constitute an attributable [in-kind] “contribution’.” AO 1988-22.

New regulations, which became effective on October 5. 1995, codified the Commission's
position on the definition of “express advocacy.” Express advocacy includes a number of
phrases explicitly set forth in Buckley v, Yaleo. 424 U S. 1 (1976). or the communication of
campaign slogans or individual words which in context can have no other reasonable meaning
than to urge the election or defeat of one or more clearly identified candidates. 11 C.F.R.

§ 100.22. A section of the new regulations provides an alternative method of showing express
advocacy when taken as a whole and with limited reference to external events. such as the
proximity to the election. the communication could only be interpreted by a reasonable person as
containing advocacy of the election or defeat of one or more clearly identified candidate because
the electoral portion of the communication is unmistakable. unambiguous. and suggestive of only
one meanjng.:

Pursuant to 2 U.S.C. § 434(b)3) A). a political committee's periodic reports of receipts
and disbursements shall contain the identification of each person who makes a contribution to the
reporting committee during the reporting period. whose contrnibutions have an aggregate amount
or value in excess of $200 within the calendar vear. Pursuantto 2 U S.C § 434(b)5)(A). each
report shall also contain the name and address of each person to whom an expenditure in an
aggregate amount or value 1n excess of $200 within the calendar year 1s made by the reporting to
meet a candidate or committee operating expense. together with the date. amount. and purpose ot

A Maine district court in Maine Right 1o Lite Commutiee, Inc. v, FEC. 914 F. Supp. 8 (D
Naine. 19960 imaorion to reconsider demed March 12, 1996), recently declared this second

method ot demonstrating express advocacs to be invahd. The Commuission is appealing this

decision
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such operating expenditure. An in-kind contribution shall be reported as both a contribution and
an expenditure by the recipient committee. See 11 C.F.R. § 104.13(a)1), (2).

B. Complaint

Complainant states that the Archdiocese violated the Act in its preparation of a voting
record or scorecard because th2 Archdiocese revised information included in the voting record
afier receiving input from the Senate campaign of then-Representative Rick Santorum who was
running against the incumbent. Senator Harris Wofford. According to Complainant. the
Archdiocese changed its onginal selection of roll call votes to produce a lower number of
positions where Senator Wofford supported the Archdiocese’s position. The Archdiocese also
removed certain incumbents from its scorecard. including Mr. Santorum. Complainant
submitted internal Archdiocese letters and documents written by Karen Keller, a special projects
consultant within the Office for Public Affairs of the Archdiocese. which substantiate these
allegations. Attachment 1. In these materials Ms. Keller expresses her concern that the
production of the scorecard is “dangerously close to endorsing the candidacy of Representative
Santorum.” complaint at 2. and that there was communication between those developing the
scorecard and Santorum 94,

C. Responses

1. Archdiocese of Philadelphia

[he Archdiocese states that the voting record at 1ssue was provided to pastors of parishes
within the Archdiocese to be given to panshioners and was not distributed to the general public.
[he Archdiocese insists that the voung record accurately retlected the votes of those

congressional representatives whose distniets tell wathin the boundanes ot the Archdiocese and
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that it is “inconceivable that anyone could claim that the voting record which was distributed to
pastors favored Rep. Santorum over Sen. Wofford. There simply was no information available
in the voting record by which any comparison of Sen. Wofford and Rep. Santorum (favorable or
otherwise) could be made.” Archdiocese response at 2. The Archdiocese also states that nothing
in its scorecard constitutes express advocacy for or against Senator Wofford or Representative
Santorum. The Archdiocese does not deny that it was contacted by the Santorum Committee
regarding the scorecard. or that the scorecard was revised, at least in part, in response to concerns
expressed by the Santorum Committee.

2. Santorum ‘94 and Judith M. McVerry, as treasurer

N
Santorum ‘94 and Judith M. McVerry. as treasurer (“Santorum Committee™ or
“Committee”) denyv violating the Act. The Santorum Committee states that it received a
| complaint from a voter in Central Pennsylvania about the voting record at issue in this matter. In
b response to that complaint. a representative from the Santorum Committee called the

Archdiocese and

complained that a “"scorecard” prepared by the Archdiocese portrayed Senator

Wofford in a better light than then-Congressman Santorum and asked how this

was done. The Archdiocese representative explained the process which was

followed in armving at the “scorecard.” The representative of the Santorum

committee expressed his disagreement. and that was the end of the conversation.
Santorum Commitiee response at 1. The Santorum Committee claims 1t is unaware of further
communication between the Archdiocese and the Committee concerning the scorecard and any

decision to revise the scorecard was made by the Archdiocese without coordination or direction

trom the dantorum Commitiee
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D.  Analysis

As will be set forth in more detail below, information provided by the Complainant
suggests that coordination may have taken place between the Archdiocese and the Santorum
Committee in connection with a scorecard distributed by the Archdiocese. It appears that the
Archdiocese prepared a draft scorecard which included all of Pennsylvania’s incumbent members
of Congress on key votes of interest to the Archdiocese. According to information received with
the complaint. the Archdiocese then faxed the draft scorecard to the Christian Coalition.
Subsequently. information submitted to the Commuission suggests that the Archdiocese received
negative reactions to the scorecard from the Christian Coalition, the Pro-Life Federation, the
Pennsylvania Catholic Conference and the Santorum Committee, bgcause the scorecard showed
that Senator Wofford supported a greater number of the Archdiocese’s positions than
Representative Santorum.’

According to the information received to date, it appears that at least in part as a result of
contacts with the Santorum Committee. significant revisions were made to the scorecard
produced and distributed by the Archdiocese. According to information received from the
Complainant. the Archdiocese eliminated the voting record of Representative Santorum (and all
representatives outside the boundaries of the Archdiocese) so no companison could be made
between him and Senator Wottord. Just as significant. it appears that the Archdiocese eliminated
an issue on which Senator Wottord had voted in support of the Archdiocese’s position, and

I'he Pennsylvania Catholic Conference appears to be a subsidiary of the United States
Catholic Conterence which. according to the Gale Encyclopedia of Associations. 1s the “[clivil
entity of the American Catholic Bishops [which] .. . [plrovides an organized structure and the
resources needed to insure coordination, cooperation. and assistance in the public. educational.

and social concerns of the Church ar the national. regional. state. interdiocesan and . . . diocesan

ley \.'i‘



| : @

added an issue on which he had voted against the Archdiocese’s position, reducing his agreement
with the Archdiocese to two out of five issues. The Archdiocese ultimately destroyed 150,000
copies of the original scorecard.

In support of the allegations of coordination between the Santorum Committee and the
Archdiocese, Complainant included copies of both the original and revised scorecards as well as
a document comparing the two versions. Attachment 1 at 13-15. The original version included
votes of interest to the Archdiocese from all of Pennsylvania’s members of Congress --

21 members of the House of Representatives and 2 Senators. The original scorecard included six
House votes and five Senate votes. The revised version included nine United States
Representatives -- only those members whose districts were within the Archdiocese’s
boundarnies. thus eliminating Representative Santorum’s votes. In addition, in the revised version
votes on tax-payver funded abortions ("Hvde Amendment™) and fetal tissue research were deleted
while a vote on the Freedom of Access to Clinic Entrances Act ("FACE™) was added. The new
version also deleted the Hyde Amendment votes of Senators Wofford and Specter and added
their votes on FACE. These revisions reduced Senator Wofford's tally of issues on which he
agreed with the Archdiocese from three votes to two votes.

The Archdiocese included a concise description of each of the issues. the final vote of
either House on that i1ssue. and whether the Archdiocese supported or opposed the bill. In the
center of the final scorecard 1s a gnd showing all of the Representatives and Senators and the
political parties ot the members. The Archdiocese used a “+7 ora "~ beside each vote to signity
whether that member voted in tavor of or against the Archdiocese’s positions. The scorecard

notes “We reccommend that the vouing record ot cach legislator be examined in 1ts entirety
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The voter record does not contain the types of phrases contained in Buckley or words
which can have no other reasonable meaning than to urge the election or defeat of identifiable
candidates. While in some instances, the use of "'+ and **-"" may indicate whether a vote
coincides with an organization’s position and may be one of sevcral factors which would lead the
Commission to conclude that a scorecard constitutes express advocacy. standing by itself it does
not appear to be enough. Besides not containing the Buckley phrases. contextually this scorecard
and its accompanying cover letter do not exhort the reader to vote for or against a candidate or
group of candidates. Unlike MUR 3669. in which the Commission concluded that two
scorecards contained express advocacy. the final scorecard in the instant matter did not in any
way characterize the voting records of the Representatives and Senators who were listed. In its
scorecard. the Archdiocese. with its representations of votes of incumbents. did not rate those
incumbents or draw conclusions concerning those votes. It does not appear that the contents of
the voter record in and of themselves would lead to any FEC A violations.

Nevertheless. there is reason to believe that the purpose of this scorecard was to influence
the 1994 Federal elections. and that the costs associated with it constitute expenditures under the
Act. In the cover letter to the head of parishes accompanying the scorecard. Mr. Lewis stated
that “[w]e are hopeful this scorecard will assist vour parishioners in making informed decisions
in the upcoming November elections.” Thus. while the contents of the scorecard alone are not
troubling. the apparent cooperation between the Archdiocese and the Santorum Committee does
raise questions

Complainant’s intformation. concerning how the changes in the contents ot the scorecard

came about, arose from internal Archdiocese documents written by Karen Keller. a special
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project consultant within the Office for Public Affairs of the Archdiocese at the time of the
events in question. Prior to working on these scorecards, Ms. Keller had requested a transfer
from the Office for Public Affairs: this Office does not know the circumstances leading to her
transfer request. It is clear from the documents, however, that while working on the scorecards,
Ms. Keller frequently expressed her concemns and disapproval for the Archdiocese’s actions, and
believed that the scorecard was illegal. On the same day that Ms. Keller received feed-back from
outside organizations pertaining to the original score-card, that she relayed the order to destroy
the original scorecard. and that she expressed her concerns about the costs of the original
scorecard, Ms. Keller was asked by her supervisor “in order to continue a working relationship in
light of my transfer request™ to provide him with a fifteen minute by fifteen minute job
description of her work day. Attachment 1 at 12. In response to this implicit threat from her
supervisor. Ms. Keller deliberately chose to write about the very day when the destruction of the
original scorecards occurred.

Subsequent to the distribution of the final scorecard. Ms. Keller wrote to the
Archdiocese’s Vicar for Administration explaining what happened and expressing her concerns.
asking rhetorically: “Isn’t it against the guidelines to support. endorse or oppose a political
candidate”” [d. at 18. She continued:

Do vou know what it 1s like 1o be atraid to leave vour oftice because vou do not

know what will happen if vou dont catch that phone call to tell the person on the

other end that 1t 1s wrong to get signatures for a political candidate 1n the back of

the church I am vens concerned tor the Archdiocese because of the amount

of political activity coming out ot our office. When | raised these concerns with

Mr Bocek. 1 was told that these were “shades of gray™ and the Archdiocese is too

big to get into trouble with the IRS. He also said that vou can watch a criminal

who vou know 1s going to rob a store but vou can’t do anvthing until he does it
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The following is a more thorough chronology pieced together from the information
provided with the complaint. By August 8, 1994, Ms. Keller had completed a draft of the
Archdiocese's scorecard. the format of which was based on a Christian Coalition scorecard. Her
memorandum stated that she faxed the scorecard to James Bock. the Associate to the
Archdiocese’s Vicar for Administration, simultaneously expressing her concerns about her
supervisor’s involvement with the Christian Coalition and with political activity. Id, at 3 and 17.
Mr. Bock approved the scorecard. On September 1. she faxed the scorecard to Phil Murren,
external counsel for the Archdiocese on September 1. 1994 for legal review. ]d, at 4-5.

Mr. Murren approved the draft but “said he was surprised at Borski and Santorum’s votes on
school choice.™ ]d, at 4-6.

On September 13. at the request of Charles Lewis. Ms. Keller’s boss and Secretary of the
Office of Secretanat for External Affairs. Ms. Keller sent the original scorecard to Gail Pedrick,
Bucks County Coordinator of the Christian Coalition. ]d. at 7and 17.

According to Ms. Keller's fifteen by fifteen minute job description. between 9:45 and
10:10 a.m. on September |3, she contacted Gregg Mcl aughlin. Business Manager of the
Archdiocese’s print shop and “relaved my instructions from Mr. Chuck Lewis to “destroy and 1
mean really destroy™ the 130.000 Congressional Scorecards. . .7 [d. at i2.

Ms. Keller's memorandum indicates further that between 10:00 am. and 12:00 p.m. on
September 15, she received phone calls trom Denise Neary of the Pro-Life Federanon and
Howard Fetterhott. Execuuve Director of the Pennsylvania Catholic Conference. “who expressed
their great concern that distribution ot the scorecard would be disastrous because it makes

Sen Wottord look better or rust as good as Rick Santorum and that the Hyde Amendment was
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the only pro-life vote that Sen. Wofford had ever cast.” [d, Ms. Keller's office was also
contacted by Gail Pedrick of the Christian Coalition. Their complaints “were that the abortion
questions in the scorecard was one that Harris Wofford voted with us (out of the three abortion
votes this vear. Mr. Wofford voted with us on 2 and against us on 1).” Id, at 18.

Congressman Santorum’s committee also contacted Ms. Keller's office on at least one
occasion during this period and complained about these issues as well as the school choice
question. Mr. Santorum had initially voted against school choice but subsequently switched his
position. The evidence that this contact occurred is based on the reference to such a call in the
memorandum written bv Ms. Keller to the Vicar for Administration. ]d, at 17-18. Moreover in
both the newspaper article describing these events. id, at 19. and the Santorum Committee’s
response to the complaint. the Santorum Committee does not deny that such contact occurred. It
is unclear exactly when this contact took place and to whom the Santorum representative spoke
at the Archdiocese. These issues will be explored in discovery.

Apparently on September 15. Mr. Lewis discussed with Ms. Keller the possibility of
putting in a blurb explaining that Congressman Santorum had changed his mind on the Choice in
Education issue. but this was not done. Instead. Mr. Lewis called Mr. Fetterhotf. Ms. Keller's
memorandum indicates that at 3:30 p.m. on September 13, she was called "into Mr. Lewis’ office
regarding the scorecard. | was asked to: change the #1 guestion on the Hvde amendment for
both the House and the Senate to a question prepared by Mr. Lewis on FACE (Freedom ot

Access to Chimie Fntrancesi: eliminate the =3 question on Fetal Tissue tor the House: eliminate

the non-Archdiocesan area representatives trom the scorecard: and to have 130,000 of the new
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scorecards printed. I expressed concern on how the office could justify the $11,775.00 bill from
the first scorecards that [ was asked to destroy. Mr. Lewis said he would take care of it.”

In the late afternoon of September 15, Ms. Keller made the changes requested by
Mr. Lewis. Id. at 12. On September 16 the draft of the final version of the scorecard was
approved by Mr. Lewis and Ms. Keller faxed the final version to Howard Fetterhoff for his
review. [d. at 8-9. Mr. Fetterhoff apparently approved the final version. [d, at 19.

On September 19. Ms. Keller received notification from Mr. McLaughlin that the
150,000 copies of the original scorecard had been destroyed. [d. at 10. Sometime thereafter the
new cards were printed at a cost of $9.000. ]d, at 19. On October 3. the final version of the
scorecarr was mailed to parishes within the Archdiocese under a cover letter signed by
Mr. Lewis. ]d. at 16. The scorecard was also to be published in the October 20 edition of the
Catholic Standard and Times. [d.

According to the information provided by Complainant. the Archdiocese originally
planned to produce a voter record based on certain votes of interest to the Archdiocese which
would have included all incumbent members of Congress from Pennsvlvania for use in the
November 1994 general election. Although the Archdiocese may not have directlv sought input
trom the Santorum Committee. the Committee received information about the original scorecard

and contacted the Archdiocese. It appears that the Santorum Committee at the very least

than Representative Santorum. Afler receiving these and other complaints the Archdiocese
dified i orecard. The ne srsion deleted then-Represent: » §anto ] vinall
moditied its scorecard. The new version deleted then-Representative Santorum who oniginally

was shown to support only three out of six of the Archdiocese’s positions (and all Congressman
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outside of the Archdiocese) and changed the issues so that Senator Wofford would only be
shown to support two of the Archdiocese’s five positions instead of three. As Advisory Opinion
1988-22 stated, a “‘communication made in coordination with a candidate presumptively confers
‘something of value” received by the candidate so as to constitute an attributable ‘contribution.'™
Pursuant to 2 U.S.C. § 441a(a) 7)(B)(1). any expenditures made for these purposes constitute
contributions to the candidate.

In its response to the complaint, the Archdiocese does not deny that it was contacted by
the Santorum Committee regarding the scorecard. or that the scorecard was revised, at least in
part, in response to concerns expressed by the Santorum Cemmittee. Nor does the Archdiocese
otherwise contest Complainant’s version of the facts. Rather. the Archdiocese only suggests that.
with the scorecard it ultimately issued. no one could claim that the voting record favored
Rep. Santorum over Sen. Wofford. and that the voting record did not allow any comparison of
Sen. Wofford and Rep. Santorum.

The Santorum Committee takes the other side of the argument than the Archdiocese. It
does not disagree with the allegation that the scorecard was changed in order to assist
Congressman Santorum. Rather. it argues that the scorecard was changed by the Archdiocese
without coordinating this etfort with the Santorum Committee.

However. the facts suggest that. while the tinal version of the scorecard does not allow
for a comparison between Representative Santorum and Senator Woftord. the Archdiocese
appears to have changed 1ts format so as not to damage Representative Santorum by showing
him as being in agreement with the Archdiocese’s positions tewer times than Senator Woftord

Indeed. 1t appears that Charles T ewis was especially mindtul of the Santorum Committee’s
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concerns, apparently suggesting at one point that a blurb be inserted in the scorecard regarding
Congressman Santorum's change of mind on the **Choice in Education” issue.

In summary, the evidence in-hand suggests that the Archdiocese produced a scorecard in
connection with the 1994 Federal elections, that the Archdiocese was contacted by the Santorum
Committee regarding the contents of the scorecard. and that the Archdiocese changed the
contents of the scorecard due. in part, to the concemns raised by the Santorum Committee.
Accordingly, there is reason to believe that coordination occurred between the Archdiocese and
the Santorum Committee with respect to the production and distribution of the scorecard.

Pursuant to Section 441a(a)( 1) A) of the Act. the Archdiocese was limited to a
contribution of $1.000 to the Santorum Committee. Current information shows that the
Archdiocese spent approximately $21,000 in connection with the scorecard. $20,000 more than it
could given the coordination involved. Moreover. the Santorum Committee accepted this
excessive. in-kind contribution. and failed to report it as either a contribution or an expenditure.

Accordingly. this Office recommends that the Commission find reason to believe that the
Archdiocese of Philadelphia violated 2 U.S.C. § 441a (a)X 1% A) by making an excessive
contribution in connection with an election to federal office. This Office also recommends that
the Commission find reason to believe that Santorum 94 and Judith M. McVerry. as treasurer.
violated 2 U S.C. § 441a(f) by accepting this excessive contribution and 2 U.S.C. § 434(b)3 )X A).

(3% A) by failing to reportit.”

Complainant has also alleged that the Archdiocese 1s incorporated. suggesting a violation
of 21U S.C. § 441ba). Respondent has demied that it 1s mcorporated. While 1t appears that there
1s no corporate entity involved. should other intormation become available. this Office will make
the appropnate recommendations to the Commission. Furthermore. at this time. this Office is

making no recommendations about the other groups involved in this matter
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HI. DISCOVERY

It appears that further investigation is warranted in this matter to fully assess the facts and
circumstances surrounding the communication between the Archdiocese of Philadelphia and the
Santorum Committee. To expedite this investigation. this Office recommends that the
Commission approve the attached Subpoenas tor the Production of Documents and Answers to
Interrogatories
V. RECOMMENDATIONS

1 Find reason to believe that the Archdiocese of Philadelphia violated
2U.S.C. §441a(a) 1) A).

Sl 2 Find reason to believe that Santorum "94 and Judith M. McVerry. as treasurer.
< violated 2 U.S.C. §§434(bX3XA). (5XA) and 441a(f).

v 3. Approve the appropriate letters, attached Factual and Legal Analyses, and

N attached Subpoenas for the Production of Documents and Answers to
- Interrogatories.

™~

/177 P72

Date L awrence M. Noble
General Counsel

Attachments:
i Attachments to Complaint
X, Factual and Legal Anaivses (2)
i’roposed Subpoenas for the Production of Documents and Answers to

J ~
Interrogatories (2}
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FEDERAL ELECTION COMMISSION

WASHINGTON D C 20463

MEMORANDUM

TQ: LAWRENCE M. NOBLE
GENERAL COUNSEL

FROM: MARJORIE W. EMMONSRONNIE J. ROSS @.«
COMMISSION SECRETARY

DATE: AUGUST 21, 1996

SUBJECT.: MUR 4282 - FIRST GENERAL COUNSEL'S REPORT

DATED AUGUST 15, 1996.

The above-captioned document was circulated to the Commission
on. Priday, August 16, 1996 at 12:00

ok Objection(s) have been received from the Commissioner(s) as
T indicated by the name(s) checked below:
) Commissioner Aikens XXX
Commissioner Elliott XXX

. Commissioner McDonald
Commissioner McGarrv
Commussioner Potter

Commuissioner Thomas XXX

This marter will be placed on the meeting agenda for
Tuesday, September 10, 1996

Please notifv us who will represent your Division betore the Commuission
on this matter Thank You'



BEFORE THE PEDERAL ELECTION COMMISSION

In the Matter of
MUR 4282
Archdiocese of Philadelphia;
Santorum '94 and Judith M.
McVerry, as treasurer

N N

CERTIF TION

I, Marjorie W. Emmons, recording secretary for the
Federal Election Commission executive session on
September 10, 1996, do hereby certify that the Commission
took the following actions in MUR 4282:

1. Faile nav of 3-2 to approve the

recommendations in the General Counsel's
August 15, 1996 report.

Commissioners McDonald, McGarry, and
Thomas voted to approve the staff

recommendations. Commissioners Aikens
and Elliott dissented.

2. Decided by a vote of 4-0 to close the
file on MUR 4282.

Commissioners Elliott, McDonald, McGarry,
and Thomas voted affirmatively for the
decision. Commissioner Aikens was not
present at the time of the vote.

Attest:

q9-12-7¢6 >W04Mzd£wwu/

Date /NMarjorie W. Emmons
Sestetary of the Commission
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FEDERAL ELECTION COMMISSION

WASHINGTON. D C 20463

September 20, 1996

Gregory G. Lebel

Vice President for Public Policy
Catholics for a Free Choice
1436 U Street, NW
Washington, D.C. 20009-3997

RE: MUR 4282
Archdiocese of Philadelphia
Santorum ‘94 Commitiee and
Judith M. McVerry, as treasurer

Dear Mr. Lebel:

The Federal Election Commission has reviewed the allegations contained in your
complaint dated November 20, 1995. On September 10, 1996, the Commission considered your
complaint, but there was an insufficient number of votes to find reason to believe the
Archdiocese of Philadelphia and the Santorum *94 Committee and Judith M. McVerry, as
treasurer, violated the Federal Election Campaign Act of 1971, as amended.

Accordingly, also on September 10, 1996, the Commission closed the file in this matter.
A Statement of Reasons providing a basis for the Commission's decision will follow. The
Federal Election Campaign Act allows a complainam to seek judicial review of the
Commission's dismissal of this action. S¢e 2 U.S.C. § 437g(a)8).

If you have any questions, please contact Tony Buckley or Stephan Kline, the attomeys
assigned to this matter, at (202) 219-3690.
Sinc LPC( / ’

; foui ! awrence \1 \OHL
i General Counsel

e

Fnclosure
General Counsel's Report and Certification
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FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

September 20, 1996

Maura K. Quinlan, Esq.

Ball, Skelly, Murren & Connell

511 N. Second Street

P.O.Box 1108

Harrisburg, Pennsylvania 17108-1108

RE: MUR 4282
Archdiocese of Philadelphia

Dear Ms. Quinlan:

On November 27, 1995, the Federal Election Commission notified your client, the
Archdiocese of Philadelphia, of a complaint alleging that it had violated certain sections of the
Federal Election Campaign Act of 1971, as amended.

On September 10, 1996, the Commission considered the complaint, but there was an
insufficient number of votes to find reason to believe your client violated 2 U.S.C.
§ 441a(a)(1XA). Accordingly, the Commission closed its file in this matter. A Statement of
Reasons providing a basis for the Commission’s decision will follow.

The confidentiality provisions at 2 U.S.C. § 437g(a)(12) no longer apply and this matter
is now public. In addition, although the complete file must be placed on the public record within
30 days, this could occur at any time following certification of the Commission's vote. If you
wish to submit any factual or legal materials to appear on the public record, please do so as soon
as possible. While the file may be placed on the public record before receiving your additional
materials, any permissible submissions will be added to the public record upon receipt.

If you have any questions, please contact Tony Buckley or Stephan Kline, the attorneys
assigned to this matter, at (202) 219-3690.

Sincerely.

. 7 /
0 e

/ [.awrence M. Noble
L General Counsel

YESTERDAY TODAY AND TOMORROW

O ATED TOY KEEPIN THE PUBLIC INFOWNAL
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FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20461

September 20, 1996 R
H. Woodruff Tumer, Esq.

Kirkpatrick & Lockhart
1500 Oliver Building
Pittsburgh, Pennsylvania 15222-2312

RE: MUR 4282
Santorum ‘94 Committee and
Judith M. McVerry, as treasurer

Dear Mr. Tumer:

On November 27, 1995, the Federal Election Commission notified your clients,
Santorum ‘94 Committee and Judith M. McVerry, as treasurer, of a complaint alleging that they
had violated certain sections of the Federal Election Campaign Act of 1971, as amended.

On September 10, 1996, the Commission considered the complaint, but there was an
insufficient number of votes to find reason to believe your clients violated 2 U.S.C.
§§ 434(b)Y3XA), (5XA) and 441a(f). Accordingly, the Commission closed its file in this matter.
A Statement of Reasons providing a basis for the Commission's decision will follow.

The confidentiality provisions at 2 U.S.C. § 437g(a)12) no longer apply and this matter
is now public. In addition, although the complete file must be placed on the public record within
30 days, this could occur at any time following certification of the Commission's vote. 1f you
wish to submit any factual or legal materials to appear on the public record, please do so as soon
as possible. While the file may be placed on the public record before receiving your additional
materials, any permissible submissions will be added to the public record upon receipt

If you have any questions, please contact Tony Buckley or Stephan Kline, the attomneys
assigned to this matter, at (202) 219-3690.

Sincerely,

7

\ P awrence M. Noble

> - .
N General Counsel
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FEDERAL ELECTION COMMISSION
 WASHINGTON, D.C. 20483
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FEDERAL ELECTION COMMISSION

WASHINGCTON D ( 20464

Commissioners

Staff Director Surina

General Counsel Noble

Assistant General Counsel Convery
Press Officer Harris

FROM: Marjorie W. Emmons/Bonnie J. Ro.l@
Secretary of the Commission

DATE : February 14, 1997

SUBJECT: Statement of Reasons for MUR 4282

Attached is a copy of the Statement of Reasons in MOR

4282 signed by Commissioners McDonald, McGarry, and Thomas.

This was received in the Commission Secretary's Office on

Thursday, Febuary 13, 1997 at 4:08 p.m.

Attachment




" FEDERAL ELECTION COMMISSION
‘ A B ‘, WASHINGTON. D C 20463

In the Matter of

Archdiecese of Philadelphia
Santerum ‘94 and
Judith M. McVerry, as treasurer

o’ e e o

STATEMENT OF REASONS

CHAIRMAN JOHN WARREN MCGARRY
e COMMISSIONER SCOTT E. THOMAS
COMMISSIONER DANNY LEE MCDONALD

MUR 4282 raises an important question of federal campaign finance law:
whether an organization may coordinate the preparation of a communication which was
. made for the purpose of influencing a federal election (but does ot contsin express
advocacy). and then publicly distribute that communication without considering the
communication to be a coordinated in-kind contribution subject %0 the contribution kimits
< found st 2 U.S.C. §441a. In MUR 4282, we agreed with the legal analysis of the Office
of Genera! Counsel that such a coordinated communication constituted an in-kind
contribution to the federal candidate. Accordingly, we voted to spprove the General
Counsel’s recommendation to find reason to believe a violation of 2 U.S.C. §441a
occurred and to authorize an investigation into the coordination issue.

Commissioners Aikens and Elliott disagreed and blocked any investigation into
the coordination issue. In particular, Commissioner Elliott argued that since there was
no express advocacy in the communication, there is no limit to the amount of
coordination which can exist between the sponsor of a communication and a federal
candidate. We believe the failure of Commissioners Aikens and Elliott to pursue
MUR 4282 is not only inconsistent with Supreme Court precedent, the statute and prior
Commission actions, but it also opens a huge loophole in the contribution limits of
2USLC. §441a




The Federal Election Campaign Act (“FECA” or “the Act™) provides for a $1,000
limit on contributions by a person to a candidate and the candidate’s campaign committee
with respect to any election for federal office. 2 U.S.C. §441a(a)(1XA). The Act also
prohibits the knowing acceptance by candidates and political committees of contributions
in excess of the §441a limitations. 2 U.S.C. §441a(f). To ensure the contribution limit is
not evaded or circumvented, the statute further states that expenditures made “in
cooperation, consultation, or concert with, or at the request or suggestion of, a candidate,
his authorized political committees, or their agents, shall be considered to be a
contribution to such candidate.” 2 U.S.C. §441a(a)}7XBXi).

On November 20, 1995, Catholics for a Free Choice filed a complaint with the
Federal Election Commission alleging the Roman Catholic Archdiocese of Philadelphia
(“Archdiocese™) had made an expenditure in coordination with a federal campaign.
Specifically, the complaint stated that in September, 1994, the Archdiocese had planned
to distribute to Catholic churches in the diocese a document detailing certain
congressional votes made by selected candidates for federal office in Pennsylvania. The
complaint charged that “this document was substantially modified based at least in part
on contacts with the Senate campaign of then U.S. Representative Rick Santorum.”
Complaint at 1. According to the complaint, the number of votes reviewed in the
document was lowered in such a way that the number of “correct” votes cast by Senator
Harris Wofford was reduced. Moreover, any reference to possible “incorrect” votes cast
by candidate Santorum was eliminated. In its complaint, Catholics for a Free Choice
included a number of exhibits including an internal memorandum from the Archdiocese
offices detailing the contact with the Santorum campaign.

The Office of General Counsel prepared a report for Commission consideration
that contained a factual and legal analysis of the allegations presented in the complaint as
well as responses to the complaint received from the Archdiocese and the Santorum
committee. The General Counsel’s Report recommended that the Commission find
reason to believe the Archdiocese violated 2 U.S.C. §441a by making an excessive
contribution. The Report further recommended that the Santorum Committee had
received an excessive contribution in violation of 2 U.S.C. §441a(f) and had failed to
report its receipt of that contribution in violation of 2 U.S.C. §434(b)X3XA) and (5XA).

The General Counsel’s Report reasoned that although there was no express
advocacy in the communication, the communications should be treated as an in-kind
contribution from the Archdiocese to the Santorum campaign because the Archdiocese
had consulted with the Santorum campaign regarding the communication. The Report
detailed the Archdiocese’s known contact with the Santorum campaign. In particular, the
Report found the Archdiocese had responded to changes in the communication urged by
the Santorum campaign and had revised the scorecard in a way more favorable to the
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matter through interrogatories and requests for production of docursents.

On September 10, 1996, the Commission considered the General Counsel's
Report. Despite the plaim evidence of coordination and the General Counsel’s
recommendations, only the three undersigned Commissioners voted 10 find reason %0
believe the Act had been violated and an investigation should be conducted.

Commissioners Aikens and Elliott voted against such findings. Because the General
Counsel’s recommendations failed to receive the four affirmative votes necessary to
proceed, see 2 U.S.C. §437g(a)(2), the matter was closed.

IL.

Under the Act and Commission regulations, the term “contribution” any
gift, subscription, loan, advance, or anything of value made by any person “for the
purpose of influencing any election for Federal office.” 2 U.S.C. §431(8) (emphasis

~ added); see also 11 CFR 100.7(a)1). Similarly, the term “expenditure™ is defined to

3 include any purchase, payment, distribution, loan, advance, deposit, or gift of moaey or

- anything of value, made by any person “for the purpose of influencing an election for

- Federal office.” 2 U.S.C. §431(9) (emphasis added); sec also 11 CFR 100.8(a)X1).

- Moreover, under §44 1a(a)(7)XB)i). expenditures by any person in cooperation,
consultation, or concert with a candidate are considered contributions subject to the
™~ limitations of 2 U.S.C. §441a.

The factual record in this matter clearly indicates that the Archdiocese produced a
scorecard for the purpose of influencing the 1994 elections, that the Santorum Commi’ ==
contacted the Archdiocese regarding the contents of the scorecard, and thet the
Archdiocese changed the scorecard contents as a result of concerns raised by the
Santorum Committee t0 help the Santorum campaign politically. According to internal
letters and documents from the Archdiocese which were included with the complaint,
Ms. Karen Keller. a special project consultant within the Office of Public Affairs of the
Archdiocese. prepared for the Archdiocese a draft scorecard of how Peansylvania’s
incumbent Members of Congress voted on legisiation of interest to the Archdiocese. At
the request of her supervisor at the Archdiocese, she faxed the draft scorecard to the
Christian Coalition for comment on September 13, 1994. August 15, 1996 General
Counsel’s Report at Attachment 1, 7 and 17. Negative reaction to the draft scorecard was
swift and emphatic. On September 15, 1994, representatives from the Pro-Life
Federation and the Pennsylvania Catholic Conference called Ms. Keller and “expressed
their great concern that distribution of the scorecard would be disastrous because it makes
Sen. Wofford look better or just as good as Rick Santorum™ on legislative votes in the
scorecard regarding abortion. /d. at 12.

97 U 4.3
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Santorum campaign.! The campaign had also apparently concluded that the score
made Senator Wofford *‘look better or just as good as Rick Santorum.” /d. Indeed,
counsel for the Santorum campaign admits as much in the campaign’s response to the
complaint filed with the Commission:

Our review of the facts on behalf of our clients indicates that &
representative of the Santorum committee, in reaction to a
complaint received from a voter in central Pennsylvania, called
a representative of the Roman Catholic Archdiocese of
Philadelphia, complained that a “scorecard” prepared by the
Archdiocese portrayed Senator Wofford in a better light than
then-Congressman Santorum and asked how this was done.
The Archdiocese representative explained the process which
was followed in arriving at the “scorecard.” The representative
of the Santorum committee expressed his disagreement, and
that was the end of the conversation.

December 14. 1995 Response of Santorum Committee at 1. This acknowledged
consultation between the Santorum Committee and the Archdiocese, and the plain
suggestion from the Committee to the Archdiocese that the communication be changed,
appears to lie at the heart of 2 U.S.C. §441a(a7XBXi): expenditures made “in
cooperation. consultation. or concert with, or at the request or suggestion of, a candidate,
his authorized political committees. or their agents, shall be considered to be a
contribution to such candidate.” (emphasis added). Where a candidate’s commitiee
contacts an organization about a proposed ad. comments on and critiques the ad, and
ultimately expresses disagreement with the proposed ad for portraying the opposing
candidate “in a better light.” we believe the ad should “be considered to be a contribution
to such candidate.” /d

Apparently reacting to the complaints and criticisms of the Santorum campaign
and others. Ms. Keller's supervisor at the Archdiocese directed her to make a number of
changes. First. Ms. Keller's supervisor instructed her to “destroy and | mean really
destroy™ 150.000 printed copies of the draft scorecard. See General Counsel’s Report at
Attachment 1 at 12. Then, according to Ms. Keller, the Archdiocese changed its original
selection of roll call votes to produce a lower number of positions where Senstor Wofford
supported the Archdiocese's position. Under the new version, Senator Wofford was
shown to support the Archdiocese’s positions on only two out of five Senate votes rather
than three out of five votes according 10 the oniginal scorecard. The new version also
removed any reference to Representative Santorum who originally was shown 0 sapport
the Archdiocese’s positions on only three out of six House votes. After the 150,000

. Unlike the Santorum Committee, there is no indication in the record that Senator WofSard ever
had received a copy of the draft statement or been afforded an opportunity to comment on the drafk and its
impact on the campaign for United States Senate.
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copies of the original scorecard were destroyed, the Archdiocese printed & new scorecard
incorporating these changes at a cost of $9,000. /d. at 19.

Obviously, the Sentorum campaign belicved the scorecard was “for the purpose of
influencing” the race for United States Senate; otherwise, the Santorum Committes never
would have called the Archdiocese and complained that the original scorecard
Senator Wofford in a better light™ than candidate Santorum. And, obviously, the
Archdiocese believed the scorecard was “for the purpose of influencing” the Senate race;
otherwise, it never would have reduced the number of votes in which Senator Wofford
supported the Archdiocese and removed any reference to candidate Santorum'’s
supporting the Archdiocese on only three out of six House votes. Indeed, the
Archdiocese appears to concede the scorecard was distributed “for the purpose of
influencing an election.” In a cover letter to local parishes accompanying the revised
version of the scorecard, Charles Lewis, Secretary of the Archdiocese’s Office for
External Affairs, wrote:

We are hopeful this scorecard will assist your parishioners in
making informed decisions in the upcoming November
elections....This scorecard...should provide the means necessary for
each parishioner to be well-informed this November....We are
optimistic that this project will be of great value as we enter the fall
elections.

Complaint at Exhibit 14. Because the Archdiocese expenditures were “for the purpose of
influencing the election™ and those expenditures were coordinated with the Santorum
campaign. we believe the factual record supports the General Counsel’s legal conclusion
that the expenditures were in-kind contributions to the Santorum Committee under

2 U.S.C.§44 1 a(a)7XBXi).

It can be argued that. perhaps. a third party simply brought an inaccuracy in the
scorecard to the attention of the Santorum campaign which, in turn, notified the
Archdiocese. There is no evidence in the factual record, however, to support this
scenario. Moreover, such wishful thinking directly contradicts the explanation offered by
the Santorum Committee itself which stated that it called the Archdiocese to complain
that the scorecard presented “Senator Wofford in a better light.” Nowhere did the
Santorum Committee represent, as it casily could have if such were the case, that the
purpose of its call to the Archdiocese was only to complain of some inaccuracy contained
in the scorecard. Further evidence that the call to the Archdiocese involved something
other than the correction of an inaccuracy is that the changes to the scorecard were not
limited to the Santorum listing (where references to all six Santorum votes were
completely deleted), but were also made to Senator Wofford’s listing. In our view, it
seems clear that the Archdiocese changed its scorecard for political purposes after it was
directly contacted by the Santorum campaign regarding the content of the scorecard.




Accordingly, we supported the General Counsel’ amuumu .
believe that the statute was violated and to investigate the matter.?

L

Even with the coordination between the Archdiocese and the Santorum
Committee, Commissioner Elliott argues that there was no violation of the statwte. While
discussing MUR 4282 at the Commission table, Commissioner Elliott stased “[t]o my

way of thinking, the whole discussion of coordination is moot because there is no express
advocacy in the guide, and if you don’t have that you’ve got issue discussion and you

don’t have to do that independently. You can do that with all the coordination you want
if there is no express advocacy.” Commission Executive Session of September 10, 1996.
We disagree with Commissioner Elliott’s approach for a number of reasons.

First, the Supreme Court clearly has indicated that an express advocacy test does
not apply to contributions and coordinated expenditures. In Buckiey v. Valeo,
424 U.S. 1, 46 (1976), the Supreme Court stated that “controlled or coordinated
o expenditures are treated as contributions rather than expenditures under the Act.” The
Court defined “contribution™ to “include not only contributions made directly or
indirectly to a candidate, political party. or campaign committee . . . but also al/
- expenditures placed in cooperation with or with the consent of a candidate, his agents, or
- an authorized committee of the candidate.” 424 U.S. at 78 (emphasis added). The Court
concluded that “[s}o defined. ‘contributions’ have a sufficiently close relationship to the
N goals of the Act, for they are connected with a candidate or his campaign." Id. See aiso
FEC v. NCPAC. 470 U.S. 480. 492 (1985) coordinated expenditures “are considered
*contributions’ under the FECA. and as such are already subject to the FECA’s $1,000
and $5.000 limitations in §§441a(a) 1), (2)”). It was only when the Buckiey Court

{
v

< considered the statutory provisions as they applied to independent expenditures that it
found the express advocacy test necessary to avoid vagueness. /d. at 78-79. Likewise in
+2 FEC v. Massachusetts Citizens for Life. 479 U.S. 238, 249 (1986)emphasis added), the
~ Supreme Coun specified that the express advocacy construction was necessary only for
s the “provision that directly regulates independent spending.” In short, there is simply no

constitutional basis for Commissioner Elliott’s application of an express advocacy test to
coordinated expenditures.

It is no surprise that Commissioners Aikens and Elliott opposed the General Counse!’s finding that
there had been coordination between the Archdiocese and the Santorum Committee. Over the years,
Commissioners Aikens and Elliott repeatedly have refused to proceed on a coordination theory im prior
enforcement matters. See, e.g.. MUR 2272 (American Medical Association Political Action Committee
and Williams for Congress Committee). MUR 2766 (Auto Dealers and Drivers for Free Trads PAC aad
Friends of Connic Mack); MUR 3069 (National Security Political Action Commitiee and Bush-Quayle
‘88); and MUR 4204 (Americans for Tax Reform and Lewis for Congress).



Second, Commissioner Elliott’s approach runs contrary to the position taken by
the Commission in previous advisory opinions. The Commission has frequently
considered whether particular activities involving the participation of a Federal candidate,
or communications referring to a Federal candidate, result in a contribution to or :
expenditure on behalf of such a candidate under the Act. The Commission has
determined, for example, the financing of activities such as: (1) the solicitation, making
or acceptance of contributions to the candidate’s campaign or (2) communications
expressly advocating the nomination, election or defeat of any candidate, will result in a
contribution to or expenditure on behalf of a candidate. See, e.g., Advisory Opinions
1988-27, 1986-37, and 1986-26 at 2 Fed. Elec. Camp. Fin. Guide (CCH) 9] 5934, 5875,
and 5866, respectively. The above list of activities resulting in a contribution to or an
expenditure on behalf of a candidate, however, is not exhaustive. In a number of
advisory opinions the Commission has emphasized that “the absence of solicitations for
contributions or express advocacy regarding candidates will not preclude a
determination that an activity is ‘campaign-related.”” Advisory Opinion 1990-5, 2 Fed.
Elec. Camp. Fin. Guide (CCH) 95982 (emphasis added) citing Advisory Opinions 1988-
27. 1986-37, and 1986-26. supra. Commissioner Elliott’s approach clearly contradicts
this long line of Commission precedent.

Finally. Commissioner Elliott’s interpretation of the statute opens a large loophole
in the statute. If her express advocacy standard were applied to coordinated expenditures
under §441b, for example. it would virtually eliminate the ban on corporate and union
campaign contributions. Since coordinated expenditures are made after prior discussion

with candidates, Commissioner Elliott’s approach would allow any corporation or union
to make unlimited political expenditures to support candidates so long as the expenditures
avoided “express advocacy.“’ We do not believe the Congress intended the statute %0 be
so easily evaded.

Further broadening the loophole. Commissioner Aikens and Elliott repeatedly have voted agaimst
finding express advocacy in even the most obvious advocacy communications. For example, in MUR
3162 (Cizens for Informed Voting in the Commonwealth). they found no express advocacy in a fiyer
which focused on the voter's choice between clearly identified candidates in specific elections and
characterized one candidate in this direct comparison as “good” or “excelient” and the other candidete as
“bad” or “very bad.” There can be no doubt that the flyer which was distributed %0 voters only one wesk
before election day, communicated the message that the voter receiving the flyer should vote against the
“bad™ candidate on clection day. Cf. United States v. Lewis Food Co., 366 F.2d 710, 712 (9t Cir.
1966X“The ‘Notice to Voters' was not intended to give an objective report on the voting record of public
office holders . . . [but] makes it plain that, in {the corporation’s] opinion, rhose office holders who are
given low ratings on their votes . . . should not be re-elected.”)

Similarly, in MUR 3616 (Nita Lowey for Congress), Commissioners Aikens and Elliott foumd
there was no express advocacy in an advertisement featuring the candidate’s name, picture, snd campaign
slogan that was paid for by the candidate’s campaign committee and published the month before the
election. See also MURs 3167/3176 (Christian Coalition); MUR 3376 (Gerry Studds for Congress
Committee; MUR 3678 (Clyde Evans); and MUR 4204 (Americans for Tax Reform).




In MUR 4282, Commisiioners Aikens and Elliott refused 10 pursue a matter on a
mmmwuwmmuhﬁ :
consulted with and complained to an organization that its proposed communication
piaced the opposing candidate in a far %00 favorable light. Nor were Commissioners
Aikens and Elliott moved in their refusal to pursue this matser by the fact that the

communication was indeed later changed to the detriment of the opposing
candidate. If the obvious coordination and the resulting communication in MUR 4282 lie
outside the jurisdiction of the statute, it is virtually impossibie to think of any
circumstances under which Commissioners Aikens and Elliott might find coordinsted
activity falls within the reach of the statute.

The consequences of Commissioncrs Aikens and Elliott’s approach to this and
other cases are serious. By finding that the activity leading to the production of the
Archdiocese scorecard did not meet their definition of impermissible coordination,
Commissioners Aikens and Elliott have given the green light for corporations and unions
to coordinate with candidates and create corporate or labor advertisements which
influence elections, but do not contain “express advocacy.” Under their approach,
corporations and labor organizations may coordinate with candidates and spend unlimited
sums outside of the law’s prohibitions. These results are not compelled by the courts and
reflect an abdication of the FEC’s responsibility.
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in the Matter of

Archdiocese of Philadelphia
Santorum ‘94
Judith M. McVerry, as treasurer
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STATEMENT OF REASONS

Commissioner Joan D. Alkens
Commissioner Lee Ann Elliott

- On September 10, 1996, the Commission considered whether there was
reason-to-believe that the Archdiocese of Philadelphia and the Santorum ‘94
Committes and Judith M. McVerry, as treasurer, violated 2 U.S.C.

§§ 434(b)X3)A), 441a(a)(1)(A), and 441a(f) of the Federal Election Campaign Act
(the Act). The Act provides that expenditures made in cooperation, consuitation,
or concert with, or at the request or suggestion of, a candidate or his or her
authorized political committee, shall be considered to be a contribution to such
candidate, subject to the contribution limits and reporting requirements of the
Act. 2U.S.C. §441a(a). Such expenditures are termed “coordinated”
expenditures and the question presented is whether such “coordination” took
place between the Archdiocese and the Santorum Committee in connection with
a scorecard distributed by the Archdiocese.

/ 4

S

9 7 U 4

& is undisputed that the Archdiocese initially produced a draft voter
scorecard based on key votes of Pennsylvania congressmen for use in the
November 1984 general slection. Subsequently, after negative reactions to the
scorecard from the Christian Coalition, the Pro-Life Federation, the
Pennsyivania Catholic Conference and the Santorum Committee, the
Archdiocese revised the scorecard. The revised version included the voting
record of only those members whose districts were within the boundaries of the
Archdiocese, thus eliminating Representative Santorum entirely. In addition, in
the revised version, votes on tax-payer funded abortions (Hyde Amendment) and
fetal tissue research were deleted and a vote on the Freedom of Access to Clinic



Page

- Entr Act (FACE) wes added. The new version aiso deleted the Hyde
Amendment votes of Senators Wofford and Specter and added their votes on
FACE, reducing Senator Wofford's tally of issues on which he agreed with the
Archdiocese from three to two.

Representative Santorum’s voting record on school choice was
inaccurately refiected on the draft scorecard. Rep. Santorum initially voled
agsinst school choice, but subsequently changed his position. According to
counsel for the Santorum Committee:

[A] representative of the Santorum Committee, in reaction to a
complaint received from a voter in Central Pennsylvania, called @
representative of the Roman Catholic Archdiocese of Philadelphia,
complained that a “scorecard” prepared by the Archdiocese
portrayed Senator Wofford in a better light than then-
Congressman Santorum and asked how this was done. The
Archdiocese representative explained the process which was
followed in arriving at the “scorecard.” The reprasentative of the
Santorum committee expressed his disagreement, and that was the
end of the conversation.

The Santorum Committee’s characterization of the telephone call is
confirmed by Karen Keller, a former special project consultant within the Office
for Public Affairs of the Archdiocese at the time of the events in question.

Ms. Keller was a disgruntied employee, who frequently expressed her concems
and disapproval of the Archdiocese's production of the scorecard. She noted in
a memorandum to the Vicar of Administration that the Santorum Committes
called and complained that the scorecard made Senator Wofford look just as
good or better than Rep. Santorum, and that Rep. Santorum’s school choice
vote was inaccurately reflected. [f there was any more to the telephone call,
there is every reason to believe that Ms. Keller would have recorded that as well.

The Office of the General Council concluded that, "while the final version
of the scorecard does not allow for a comparison between Representative
Santorum and Senator Wofford, the Archdiocese appears to have changed its
format so as not to damage Representative Santorum by showing him as being
in agreement with the Archdiocese’s positions fewer times than Senator
Wofford.” OGC report at p. 13. We disagree.

On the draft scorecard, Rep. Santorum agreed with the Archdiocese
position three times on a total of six “House of Representative issues”, eaming
him a score of “+3". Senator Wofford voted in accordance with the Archdiocese
position three times on a total of five “Senate issues”, also eaming him a score
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of “+3". However, Rep. Santorum’s vote on the school choice issue was
inaccurately reflected, so he actually agreed with the Archdiocese on four out of
six issues, and should have had a score of “+4°. On the final scorecard, the
Archdiocese eliminated two issues on which Rep. Santorum agreed wilh the
Archdiocese position, and eliminated him from the final scorecard. Only one of
the deleted issues impacted upon Senator Wofford's vote record, therefore
Senator Wofford's score on the final scorecard was “+2°. Rep. Santorum
apparently agreed with key Archdiocese positions at least as often if not more
often than did Senator Wofford.

The subsequent actions of the Archdiocese in making changes to the
scorecard are hardly indicative of an agreement between the Santorum
Committee and the Archdiocese to achieve a mutually desired result, and in fact
were not at all beneficial to Rep. Santorum. His vote on school choice was not
corrected, his vote on the FACE issue remained a mystery and he was
completely eliminated from the scorecard.

The Santorum Committee telephone call was merely contact by a
representative of a candidate’'s committee to complain about what they
perceived as an inaccurate and unfair portrayal of Rep. Santorum’s voting
record. This is exactly the type of “political” speech most protected by the First
Amendment. We believe that raising such contacts to the level of “coordination”
would be an unwarranted chilling of free speech - making candidates choose
between correcting their records or violating the Act. We could not in good
conscience find coordination between the Santorum Committee and the
Archdiocese under this factual scenario and therefore declined to approve the
reason-to-believe recommendations.

J‘:K‘-f\ ﬁ .Gkbnb
Joan D. Aikens
Commissioner

/
fee éw CHartl Sk

Lee Ann Elliott
Commissioner
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FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

February 19, 1997

H. Woodruff Tumer, Esq.

Kirkpatrick & Lockhart

1500 Oliver Building

Pittsburgh, Pennsylvania 15222-2312

RE: MUR 4282
Santorum ‘94 Committee and
Judith M. McVerry, as treasurer

Dear Mr. Tumer:

Enclosed please find Statements of Reasons from two sets of Commissioners explaining
their votes. These document will be placed on the public record as part of the file of MUR 4282.

If you have any questions, please contact me at (202) 219-3690.

Sincerely,

s

o

Enclosures
Statements of Reasons (2)

Celebrating the Commission’s 20th Anniversary

YESTERDAY, TODAY AND TOMORROW
DEDICATED TO KEEPING THE PUBLIC INFORMED




FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

February 19, 1997

Ball, Skelly, Murren & Connell

511 N. Second Street

P.O. Box 1108

Harrisburg, Pennsylvania 17108-1108

RE: MUR 4282
Archdiocese of Philadelphia

Dear Ms. Quinlan:

Enclosed please find Statements of Reasons from two sets of Commissioners explaining
their votes. These document will be placed on the public record as part of the file of MUR 4282.

If you have any questions, please contact me at (202) 219-3690.

Sincerely,

<%

Attorney

Enclosures
Statements of Reasons (2)

Celebrating the Commussion’s 20th Anniversary

YESTERDAY, TODAY AND TOMORROW
DEDICATED TO KEEPING THE PUBLIC INFORMED




FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

February 19, 1997

Gregory G. Lebel

Vice President for Public Policy
Catholics for a Free Choice
1436 U Street, NW
Washington, D.C. 20009-3997

MUR 4282

Archdiocese of Phi

Santorum ‘94 Committee and
Judith M. McVerry, as treasurer

Dear Mr. Lebel:

By letter dated September 20, 1996, the Office of the General Counse! informed you of
determinations made with respect to the complaint filed by you against the Archdiocese of
Philadelphia and the Santorum ‘94 Committee and Judith M. McVerry, as treasurer. Enclosed
with that letter was the First General Counsel's Report.

Enclosed please find Statements of Reasons from two sets of Commissioners explaining
their votes. These documents will be placed on the public record as part of the file of
MUR 4282.

If you have any questions, please contact me at (202) 219-3690.

Sincerely,

S

uckley
Attormey
Enclosures
Statements of Reasons (2)

Celebrating the Commission's 20th Anniversary

YESTERDAY, TODAY AND TOMORROW
DEDICATED TO KEEPING THE PUBLIC INFORMED
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

March 14, 1997

Maura K. Quinlan, Esq.
Ball, Skelly, Murren & Connell

511 N. Second Street
P.O. Box 1108
Harrisburg, Pennsylvania 17108-1108

RE: MUR 4282
Archdiocese of Philadelphia

Dear Ms. Quinlan:

Enclosed please find a copy of the First General Counsel’s Report in this matter, as you

requested.

Sincerely,

o

A

Enclosure
First General Counsel’s Report

Celebrating the Commission’s 20th Anniversary

YESTERDAY, TODAY AND TOMORROW
DEDICATED TO KEEPING THE PUBLIC INFORMED
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MEMORANDUM
TO:

4 3 863047

Washington, DC 20463

COMMISSIONERS

GENERAL COUNSEL NOBLE

STAFF DIRECTOR SURINA :
PRESS OFFICER HARRIS '
MARJORIE W. EMMONS/VENESHE FEREBEE-

COMMISSION SECRETARY
MARCH 9. 1998

STATEMENT OF REASONS FOR MURs 3684, 4171
AND 4289
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In the Matter of ' ‘
Bush-Quayle ‘92 Primary Commities, inc.,
and J. Stanley Huckaby, as tressurer

Bush-Quayie ‘82 General Commities, Inc.
and J. Stanley Huckaby. as treasurer

Bush-Quayle ‘82 Compkance Commitiee,
inc.. and J. Staniey Huckaby. as treasurer

W’ U a® e’ W Nt e’ W S P



Statement of Reasons
MURs 3084, 4171, and 4209
Commissioners Elliott and Alkens

inception of the Federal Election Campaign Act (FECA), no incumbent
presidential campaign ever reported such expenditures before receiving an
invoice. The Commission never previously chalienged that consistent practice,
and upon amending 11 C.F.R. § 104.11(b) in 1990 the Commission stated thatit
intended to “foliow{ ) current policy.” See 55 Fed. Reg. 26385 (June 27, 1980).

Audit Division staff informed the Commission virtually every time
MUR 3664 was placed on the Commission agenda that the Audit Division
interpreted “date of incurrence” to mean the invoice date (i.e., the date demeand
for payment was made rather than the date services were rendered: in this
matter, the date a trip was made.) The rationale presented by the Audit Division
for this practice is that it is not always possible for the auditors to calculate the
date a committee actually incurred a debt, hence, for administrative convenience
the date of invoice is used as the “date of incurrence” in analyzing whether a
violation occurred. Therefore, the matter was not referred by the Audit Division
for enforcement action.

Nevertheless, the Office of the General Counsel (OGC) pursued
MUR 3664. Since the Audit Dwvision did not refer it, OGC staff hand-calculated
theactualmeldatesﬂunothefrecordspmvidedbymcmuu“u

those dates, rather than invoice dates as the “date of incurrence.” We believe
this was excessive and unnecessary

We expressed our reluctance to pursue MUR 3664 from the L
The Commussion originally made reason-to-believe findings on July 2(
and reaffimed them on January 25. 1994, pursuant to the Cc
November 9. 1993, determunatons regarding procedures 10 be fc
EEC v NRA Political Victory Fynd. 6 F.3d 821 (D.C. Cir. 1993)
for cent. dismissed for lack of junsdiction, 115 S.Ct. 537 (1994).
, mnmwm Mmm

a2 ummw The Commussion considered a ger
report dated Oclober 26. 1995. wiuch was placed on the agenda ¢
~ objection by Commissioner Thomas Commessionsr Thomas ¢
;' the General Counsel recommended the Cemmission take no fu

‘close the file in MUR 3664. because

— et

i jumumcm-m 1 the exact amount of a ¢

v
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the issue for enforcement action. With respect fo the €
fallure 10 estimate debts, further action in this matier o
was not ralsed in the audit would not be the most ¢
MMmhA&mehmm m @ fo
provide informetion conceming the number of pc '8 '
mmbﬂhr.pu&homm. ‘

vitiate, the Commitiee's fallure 10 report estimated debt for
campeign-related use of Air Force alrcralt.

2
K3 4
i ‘f":.un\'v o

The next that the Commission heard about MUR 3664
Generai Counsel's Report dated August 13, 1968, which was ool
Commission on September 10, 1906. In the  interim-
November 7,1908, and August 13, 1988, MUR 3604 was s
Enforcement Division to the Public Financing, Ethics & Spec
“Mﬂh*m““ﬂ |
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Suffice it to say that if there is any inconsistency - it is our colieagues
approach to the strict interpretation of regulations in these 1992 p ¢
matters. For example, on August 16, 1985, these same colleagues &
approve the General Counsel's recommendation to find reason to believe i

the Clinton for President Committee and the Clinton-Gore ‘92 General Elstiion
Compliance Fund violated 11 C.F.R §} 104.14(d), 9003.3(a)(1) and 9034.5(a).
Rather than rehash the particulars. we have attached our Statement of Reason
in that matter, as well as our colieagues, at Attachments A and B. Ay 4

it is simply untrue that the General Counsel was squuud'hyu
resistance to pursue MUR 3664. WQhadmmmunGonudcm
decmontotunsfarMURmmmeEnfmmenbnbhw"
Financing, Ethics & Special Projects Division, nor into the extra 11 mos
thereby added to the resolution of that matter, nor into the abrupt abo
the General Counsel's recommendations. In fact, those decisions
spite of our known objections.

As to the resolution of MURs 4171 and 4289, which were ¢
global conciliation agreement with MUR 3664, there was little ¢
the Commission entered into pre-probable cause 10 believe conciliation
negotiations with the Commitiees on September 10, 1996. The Comn
made a counterofier on November 4. 1996 and negotistions ensued.
mmmmmmmmhm«mm

¢ when the Commission rejecied the Commitiees' C .
% ﬁs’ terminated. On March 13, 1997, nﬂudnm
] m-mmwmmmnm

"m “ﬂdmmw:nm
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“ 4, 4171, and 4200
Elliott

mmm hMMh“m ‘
of limitations attaching to each violation. The chart showed thet the o
limitations had aiready begun to run on some of the violations and
month that passed more would be lost until January 1968. In Janua
violations at issue wouid be beyond the reach of the Commission dy
expiration of the statute of limitations.

By December 9, 1987, some nine months afier the March 10 m
the final votes were taken on thuse matters, as predicted, the ‘
violations were beyond the reach of the Commission due to the of the
statute of limitations. Given the posture of the matters at this time, and the .
limited resources of this agency, nMMuMuﬁw
Quayie Committes counter-offer rather than pursue liligation.

Chaney. 470 U.S. 821 (198S).

04 3863052




o

?Ff(.; L e

FEDERAL ELECTION COMMISSION

NASHINCTION DC Nuo.

Statement of Reasons
rinal Audit Report of the Clinton for President Committee
Commissioners Joan D. Aikens, Lee Ann Elliott, Trevor Potter

On December 15, 1994, the Federal Election Commission
considered the Final Audit Report on the Clinton for President
Committee. Unfortunately, a major recommendation in this Report
that required the Clinton Committee to make a substaatial
repayment of taxpayer funds was blocked by three Commissioners.

This unprecedented action involved the Clinton Committee’s
receipt of matching funds from the U.S. Treasury ia excess
its entitlement. The Comaission’s Audit Divisioen found,
General Counsel agreed, that the Clinton Committee
diverted over a million dollars in private coatributions f£re
the Primary Comamittee to a separate “"legal and sccounting. fund®
for the General Election. However, the lav reguires these

M
wn

- private contraibutions be used to pay the remaining debts of the
~ primary coamittee.
O

o0

M

The effec: of tinis i1mperaissible transfer was t.
arzificially inflate the Primary Committee’s debt.
the U.S. Treasury to saae an overpayment of
the Coamittee to cover that debt. Accerdingly,
Division snd Genera! Counsel recomamended the
$2.9 million to the U.S. Treasuty. We voted th
tecommendation because this result vas elcnrly ,h
e-unu's tegulations and previou “gtut - .8
Jy lqncl-lo tlnt our three Ague:

 tules. end their vote aga

*o e—uu--c teguletions at 9034.1¢(
lic fu ) condidate mey teceive et £
'~ - debt o .at the tise a
mmm thas debt ‘lm
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Statement of Reasons

Clinton for President Committee

by Commissioner Joan D. Alkens,

Commissioner Lee Ann Elliott and
Commissioner Trevor Potter

-

entitlement to public funds to pay the debt. The 1 history
of this regulation makes it clear that it was desi to
encourage the payment of campaign debts, to the exteat possible,
with private contributions.l/

Coamission regulations at part 9003.3(a)(1)(iii) alse
clearly state: Contributions that are made after the convention
but wvhich are designated for the primary election, and
contributions that exceed the contributor’s limit for the
primary election may be redesignated for the legal and
accounting compliance fund if the candidate obtaims the
contributor’s redesignation in accordance with 11 C. l.l. I.l.
Contributions that do not exceed the contributer’s 1 £ the
primary election may be redesignated and deposited tl ; legal
and accounting compliance fund only if: .

(A) The contributions represent funds in excess of any
amount needed to pay remaining primary expenses;...

1/ The requiresent at 11 C.P.R. § 9034.1(b) that pr
contributions be used to pay a committee’s debts ,,*’
upheld in Lyndon 8. LaRouche: L.lcucho e Ca
v. FEC, 280 T.J3¢ tb.C. Car. ' n LaRou
stated "the language Iof 9034.1(Dd)) uould POAT
dispositive. A candidste is entitled to receive §
setching paymeats 60 loag as net campeign L
!uts:alﬂing. and the regulation definmes & )
*gu‘lhc ‘i! ,‘ _ Ittvooa tl- ¥

pretation of section 9034.1(b) unless ve
llt.at with the wording of the ¢ :
28 7.3d at 140 temphesis added).




Statement of Reasons
Clinton for President Committee
by Commissioner Joan D. Aikens,
Commissioner Lee Ann Elliott and
Comaissioner Trevor Potter

(D) The contributions have not been subaitted for
satching.

(emphasis added).

This regulation was approved on a 6-0 vote by the
Comaission after the 1988 election cycle wvhen a similar issue
arose in the Dukakis audit. This regulation was designed to
more clearly state the consistent position taken by the
Commission from the first publicly financed election in 1976.
in noting the need for this clearer regulation, Commissioner
Thomas pointed out during the Dukakis audit that:

On its face, the (former) regulation would sees to allow
the redesignazion of post-primary designated comtributions
1f the prisary would have a debt afterward. However, it
would be inconsistent wvith the Commission’s congr 1
mandate to allov a committee to, in essence, create debt
that would lead :c entitlement for post tucll'lllllﬁ[
satching funds. 1In other words a committee

able to claiz s ne: dedbt and hence entitlement w
aneligibility metcring funds if it dissipated .
persissible primary contributions to do so. Takeh 1
extreme, & coami:tee could redesignate all of its &
contributions ... and unnecessarily create 2 '
vath & tesulting cleas for matching funds.

Bt be

The curtent language of 9003.3(a)(1)(444)
tedesignation of post-primary designated &
effectave A.ctl 8. 1987, evolved fromn &

8043863055

Contributions which ate made after the
oq.nnllenl- pecieod dut vhich are desi
‘election may be deposited ia the 1
o _ptevided that the

te pay sny outs
gqﬂ tang the -
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. Statement of Reasons
Clinton for President Committee
by Commissioner Joan D. Aikens

Commissioner Lee Ann Elliott and
Commissioner Trevor potter

Page ¢

Though the current language did not retain this protective
phrasing, there appears to have been no intent to altes
the prior approach. ... lndeed, as noted, it would be
contrary to public policy to allow the creation of debt and
the consequent entitlement to post ineligibility matching
funds. Accordingly, the Committee should be permitted to
redesignate and transfer-out to the GELAC only so msuch of
the contributions as would not leave the Committee in &

net debt position. The remaining amount in gQuestien, ...
cannot be redesignated and transferred-out, must be repaid
by GELAC, and must therefore be included in Committee’s
cash on hand figure.2/

In order to clarify any ambiguity that may have occurred
during the 1988 Presidential audits, the Commission revised its
Presidential regulations for 1992 to make absolutely clear t
public and private money be used for debt retirement, and that
there is limited permissibility and several prereguisites for
any redesignation of private funds. See 11 C.P.R. 9003.3(a)(1)
(33i) and 9034.1(b). .

11. Application of These Rules to the Clinton Committes

By splitting 3-3 on tvo repayment motions, the Commii
fa.:lec¢ to apply these regulations to the Clinton Commigt
exazple, there 18 Mo question that on the date of inelis
‘i.e., the date ef Clintoa’s nominatiom, July 15, 19880 "
Committee had & dedt of over $7 maillion. Beolici ;
. July 15 had cleatly solicited funds for the primary
. al. contributiens received vere sade payable ta the
uﬁlllltt'.. and Geposited 1880 the primar sunt
L soiicitations teminded the eauiuux . the

4 be ast p .

p July 1 mxu tunds to retire th
W again reminded the contridbuter that the comtr .
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Statesent of Reasons

Clinton for President Committee

by Coamissioner Joan D. Aikens,

Commissioner Lee Ann Elliott and
Coamissioner Trevor Potter

Contributions deposited by the Primary Committee froa
these solicitations totaled $5,863,410 between July 16 and
October 2, 1992. 1In that same time frame, the Committee
submitted final matching requests totaling $6,046,107. The
Committee received this inflated amount because they did not
apply all of their private funds to their net outstanding
campaign obligations. 1nstead, the Primary Committee sought
tedesignations from their contributors and transferred
$2,444,557 to the GELAC. This is in direct contravention of the
Commission’s regulations governing matching funds. 9034.1(b).

In other words, the Committee took contributor checks
directly in response to primary solicitations, deposited thea
into the primary account and submitted $2,600,519 for matching
funds while at the same time taking other conttthutiall ftom the
same solicitations and, claiming they were intended for the

GELAC, transferred thes to the Legal and Accounting Compliance
Fund.

in the Final Audit report, the Audit Division correctly
tecommended tha: the candidate had exceeded his eatitlement to
fusther matching funds as of the date on. which private %
contributions and sstching funds could have retired all
This was in accord with the previously cited public ‘“‘_,
tegulations, their Explanstion and Justification, = ﬁf{“.;fpg
Presidential Compliance Manual. The amount the Audif |
calculated the Coamittee teceived im excess of Its '
or. this issue wvas over $2.9 million. The Audit Diw
recomnended this ameunt sust De repaid te the
The Office of General c.-nool lully =C
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Statement of Reasons

Clinton for President Committee

by Commissioner Joan D. Aikens,

Commissioner Lee Ann Elliott and
Commissioner Trevor Potter

However, our colleagues’ and the Committee’s argument went
even farther than simple redesignation. They argued that these
contributions were not specifically designated for the imary
in the first place but were intended for the GELAC de the
fact that some of these contributions were solicite
Primary Committee to retire primary debt; and all specifically
indicated on the solicitation that the contributions wese
satchable; and the checks were made to the order of the Primary
Committee and were deposited in a Primary Committee accoust.

The result of the Commission’s failure to approve Audit’'s
recommendation left us in the impossible position of a
the Committee’s argument that contributions deposited after the
convention were not priaary contributions, but rather were
undesignated eon::;butaono received after the primary election,
and pursuant to 11 C.r.R. 110.1 were automatically general
election contttbutions. This apparently holds tree do.’ttn the
fact that contributions received as part of the same
solicitations were in fact deposited by the Primary Call‘titl
and satched with public funds!

rolloving the 3-3) split on the Audit’s rece
vh:ch had the effect of calling these funds coatr
the GELAT, the General Counsel and Auvdit Divisiom
tha: the tuado teceived after the DOI that were .
be declared ineligible for matching because &hli,‘
had just argued) they too were not designated for |
This recommendation vas sade because the contributie
transfecred by the Clinten c-:::::.-.:: the G .
contzibuti thet wese retai , -
ubE for mhtching w -
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statement of Reasons
Clinton for President Committee
by Commigsioner Joan D. Aikens

Commissioner Lee Ann Elliott and
Commissioner Trevor Potter

And so the Committee has it both ways. Contributions the
Committee received after the convention were considered primary
contributions that were matched with public funds used to pay
primary debts, while other contributions also received after the
convention troam the same solicitations were considered
- undesignated or redesignated to the GELAC -- all at the wvhia of
the Coamittee.

We see no legal or logical way that these post convention
contributions can be both matchable primary contributions and at
the Committee’s discretion also be undesignated comtributions

to the GELAC. Such a scheme allowed the Clinton Committee to
manipulate its cash balance and debts to receive public money

to which it was not enzitled. 1In its 19 year history, the
Comz:ssion has never tolerated such a result. The Commission’s
failure to demand repayment of this public money is inconsistent
wvith Commission precedent and squarely at odds with the plain
language of the statute and regulations, is arbitrary and
capricous, ané contracy to law. Failure to approve either of
the two motions completely undermines the integrity of the
P:esidentaal Publac runding systes and will place this agemcy in
ar untenable posizior in trying to enforce the law in futuze

eieci0ns.

111. The Clinton Coamittee’s Real Entitlement to
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statement of Reasons
Clinton for President Committee
by Commissioner Joan D. Aikens

Commissioner Lee Ann Elliott and
Commissioner Trevor Potter

We believe that, at a minimum, Congress should be consulted
before the Commission turns a conditional grant of public fusds
into a flat entitlement for maximum financing. Purthermeore,
such a drastic change of course should be subject to the notise
and comment and other protections of a rulemaking. Pinally, it
is grossly improper to adopt such a free-spending standacd for
only one candidate (the current President of the United States),
wvhile every other campaign in the same cycle has been held to a
different and stricter rule. Such a singular and capricious
result is inappropriate and does not “"further® the concept of
public financing. 1Instead, it destroys the public’s confidence
that its money will be audited in a non-partisan sanner and the
rules scrupulously followed when it is given to any presideantial
campaign.
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- such nonetheless. Becawse the actual inteat of ths

FEDERAL ELECTION COMMISSION
WASHINCTON D C 2046}

STATENENT Or COMMISSIONERS MCDONALD, MCGARRY,
AND THOMAS REGARDING CLINTON CAMPAIGN AUDIT

We write this short statement to explain our principal
reasons for disagreeing with the staff’s recommendatioa to treat
about $1.5 million in funds raised by the Clinton campaign after
the nomination as primary committee assets. The staff’'s
recommendation would have resulted in an additional repaysent
obligation in that amount on the theory that the primary campaign
debt was $1.5 million smaller and matching funds given to the
campaign to pay its debts should be returned.

First, as a matter of lav, this is a case of first
impression. The Commission has never addressed vhethet
contributions coming in after the nomination with some
:ndications they were intended for the primary, but without the
specific signed writing required for proper designation as such
(see 11 C.F.R. $110.1(b)(4) and Advisory Opinion 1990-30, 2 Fed.
Elec. Camp. Fin. Guide (CCH) 1 6006), must be treated as ty

campaign assets. The staff felt that because the checks
made payable to various nases such as "Clinton for ‘[
Campaign.” the legal requirement for a proper desi '
primary contribution wvas met. We think the re
advisory opinion cated necessitate clearer wor :
tor a particular election than that. Also, wve disa
solicitation materials which appear to have gemecat
contrabutions at issue satisfy the designation sti
cOmMtributor’s sigastute. Raybe the regulation an

_ son shouldn’t have dDeen made so strict, but |
xumt 48 there, : |

: Second, sssumang the ceatributions at issue
be tteated as primary sssets, we faced the policy #i
wvhether the Clintea caspaign should be forced te &

2y = pages] T

s ','_,-

-ponination donots ves ambiguous at best,
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ut. and because the use of mu tuuh (
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subsequent to receipt were confirmed in writing by the donots to
be intended for the general election legal and accounting
compliance fund (GELAC), and which were not submitted for primary
campaign matching funds, shouldn’t be reconfigured as primary
campaign assets, we believe.

The staff was of the viev that if we don’t treat the fuads
moved to the GELAC as primary assets, we should treat other
post-nomination contributions submitted for primary satching as
non-matchable and recoup any associated -atcﬁtng funds. This
struck us as a "Catch 22" arguaent. 1In our view, the
contributions subaitted for matching can and should be treated
differently. Pirst, the Clinton campaign concedes that such
contributions must apply as a primary asset, thereby reducing
post-nomination entitlement for matching funds. Purther, the
Commission’s longstanding practice, apparently, has been to treat
such contributions as matchable even though the technical
requirements for written designation have not been met.

What is the impact of our approach? Taxpayer funds, rather
than privately raised dollars, are used to pay primary ceapsign
expenses-- a result that furthers the public financing
The funds at issue are left available to the GELAC te pay
complying with the many complexities of the law-—— again a result
that furthers the public financing concept because it imsures
that candidates continue to opt for public rather tham private
financing.

Our approach does not underamine the responsibility of the
agency to insure that public funds are not spent for thinghs that
have no relation to the primary campaign or that are ,"'" tly
documsented. Bundreds of thousands of dollars in the | - and
Bush campaigns are being treated as non-qualified fo
teasons. MNotr does our approach underaine our riow
to insure that the state-by-state and overall
adhered to by the pudlicly funded campaigns.
demonstrate this. All eur approach does is alls
public funding dellars to pay for legitimate pr
expenses of & publicly funded campaign. AS &3
we think that 18 & Detter fes! than the al
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