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September 28, 1995

MEMORANDUM

TO: LAWRENCE M. LE'
GENERAL COUNSEL,
[ |

THROUGH: JOHN C. SURINA,
STAFF DIRECTQR

FROM: ROBERT J. COSTA 48 —’

ASSISTANT STAFF DIREC&OR
AUDIT DIVISION

SUBJECT: DEMOCRATIC EXECUTIVE CCMMITTEE OF FLORIDA - REFERRAL
MATTERS

On September 11, 1995, the Commission approved the Final
Audit Report (FAR) on the Democratic Executive Committee of
Florida (the Committee). The report was released to the public
on September 19, 1995. The attached findings from the FAR are
being referred to your Office:

® Use of Funds from a Non-federal Account (Finding II.A.)

¢ Expenditures in Connection with Federal Elections funded
by the Non-federal Account (Pinding II.C.)

The Committee has stated that procedures have been
implemented to manage and disclose its shared activity in
accordance with 11 CFR §106.5(g) (1) to preclude the use of funds
from its non-federal account. Amendments have been filed
correcting the disclosure of this shared activity.

The Committee stated that no documentation could be found
as to why prior employees funded expenditures in connection with
federal elections from the non-federal account and would not
speculate nor assume why such expenditures were made. The
Committee noted it will reimburse the non-federal account for
these expenditures over the next twelve months so as not to
deplete the federal account. Committee reports have been
amended to disclose these disbursements and to reflect the debt
to the norn-federal account.

Celebrating the Commission’s 20th Anniversary

YESTERDAY, TODAY AND TOMORROW
DEGICATED TO KEEPING THE PUBLIC INFORMED
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All workpapers and related documentation are available for
review in the Audit Division. Should you have any questions,
please contact Bill Antosz or Alex Boniewicz at 219-3720.
Attachments:

Finding II.A. - Use of Funds from a Non-federal Account

Finding II.C. - Expenditures in Connection with Federal
Elections funded by the Non-federal Account




I1. Audit Findings and Recommendations

A. Use of Funds from a Non-federal Account

K Sections 102.5(a)(1)(i) and (ii) of Title 11 of the Code

i of Federal Regulations state, in part, that a political committee
i that finances political activity in connection with both federal
and non-federal elections shall either: establish a separate
< federal account in a depository, such account shall be treated as

a separate federal political committee which shall comply with the

o requirements of the Act and all disbursements, contributions,

) expenditures and transfers by the committee in connection with any
federal election shall be made from its federal account; or,

. establish a political committee which shall receive only

contributions subject to the prohibitions and limitations of the
Act, regardless of whether such contributions are for use in
connection with federal or non-federal elections.

- Section 106.5(g)(1) of Title 11 of the Code of Federal
3 Regulations provides that committees that have established

P separate federal and non-federal accounts under 11 CFR 102.5 shall
pay the expenses of joint federal and non-federal activities es
o) follows: (i) pay the entire amount of an allocable expense from

its federal account and shall transfer funde from its non-federal
account to its federal account solely tc cover the non-federal
share of that allocable expense; or (ii) establish a separate
allocation account into which funds from ite federal and
non-federal accounts shall be depcsited sclely for the purpose of
paying the allocable expenses of joint federal and non-federal
activities.

Sections 434 (b)(5)(A) and (C) of Title 2 of the United
States Code state, in part, that each report under this section
shall disclose the name and address of @ach person to whom an
expenditure in an aggregate amount or value in excess of $200
within the calendar year is made by the reporting committee to
meet a committee cperating expense, together with the date, amount
and purpcse of such operating expenditure. Further, each report
shall disclose the name and address of each affiliated committee
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to which a transfer is made by the reporting committee during the
reporting period and, where the reporting committee is a political
party committee, each transfer of funds by the reporting committee
to another political party committee, regardless of whether such
committees are affiliated, together with the date and amount of
such transfers.

Although 11 CFR §106.5(g)(1l) reguires joint expenditures
tc be paid from a federal account, the Audit staff determined
that, except for payroll expenditures, the non-federal operating
account generally paid for shared activity and was reimbursed by
the federal account during the period January 1, 1991 through
August 28, 1992.4/ On August 6, 1992, the Committee established a
separate (federal) allocation account and implemented procedures
to comply with 11 CFR §106.5. Prior to August 6, 1992, the
Committee made transfers at regular intervals from its federal
account to its non-federal operating account to fund the federal
pertion of shared expenses. The Audit staff’s analysis indicates
that sufficient funds were transferred to the non-federal
operating account with respect to the federal share of joint
expenses. Further, adequate permissible funds appear to have been
deposited into the non-federal operating account to fund the
federal portion of shared expenses.

The Audit staff noted that during the audit period, the
Committee failed to itemize 10 transfers totaling $171,251
disbursed from its federal account to its non-federal accounts.
In addition, these transfers were not included in the Committee'’s
reported activity (see Finding II.D.).

The Coomittee also maintained a separate payroll
allocation account for wage, salary, and payroll tax expenses.
The non-federal operating account, the non-federal house and
genate victory accounts, and the federal operating account made
regular transfers to the payroll account so that it could issue
paychecks and pay payroll taxes. These transfers to the payroll
account were not included in the Committee’s reported activity
(see Finding II.D.). Further, the Committee failed to report, on
Schedules H-4, all disbursements from its payroll account during
the period 1/1/91 through 6/20/92 which totaled $820,269. 1In
addition, the Audit staff identified fifteen petty cash
disbursements totaling $3,100 disbursed from its payroll account
that were not itemized as required.

Committee representatives advised the Audit staff during
the course of the audit that procedures have been implemented to
manage and disclose its shared activity in accordance with 11 CPR
Section 106.5(g)(1).

4/ It should be noted that during this period, the Committee’s

federal operating account occasionally paid for shared
expenses and would subsequently be reimbursed from the
appropriate non-federal account.




Finally, during 1992, the Committee failed to itemize
six disbursements to vendors totaling $25,738 disbursed from its
federal allocation account.

The Audit staff discussed this matter with the
Committee’s representative at the exit conference and provided
workpapers detailing the omissions noted above. The Committee’s
representative agreed to file appropriate amended disclosure
reports.

The interim audit report recommended that the Committee
demonstrate that it did not make disbursements from its
non-federal operating account for the purpose of financing federal
activity. Absent such a demonstration, the Committee could offer
any other comments and/or documentation it believed relevant to
this matter.

The interim audit report alsc recommended that the
Committee file:

¢ Schedules H-4 (for Line 2la) itemizing all expenditures
from its payroll account; to include the above noted
petty cash expenditures;

Schedules H-4 (for Line 2la) or Schedules B (for Line
21b), as appropriate itemizing the six disbursements to
vendors noted above;

Schedules B (for Line 21b) itemizing all transfers from
the federal account to non-federal accounts; and

(Memo) Schedules H-4 which detail ali joint expenses
diebursed from the non-federal account (to support the
transfers from the federal acccunt to be reported on
Schedule B for Line 21b).

In response to the interim audit report, the Committee
filed Schedules B and Schedules H-4 which materially disclosed
payroll transactions, petty cash expenditures, disbursements to
vendors and transfers from the federal account to the non-federal
account, as recommended above.

However, the Committee did not file memc Schedules H-4
to support the transfers from the federal account. 1In the
narrative portion of its response, the Committee states there are
no Schedules H-4 since "[d]ata from 1991 was lost due to computer
problems. In addition, documentation was not retained by prior
employees as to why transfers were made. We do not wish to assume
why these transfers were made; therefore an explanation cannot be
given at this time."




Expenditures in Connection with Federal Elections
Funded by the Non-Federal Account

Sections 102.5(a)(1)(i) and (ii) of Title 11 of the Code
of Federal Regulations state, in part, that a political committse
that finances political activity in connection with both federal
and non-federal elections shall either: establish a separate
federal account in a depository, such account shall be treated as
a separate federal political committee which shall comply with the
requirements of the Act and all disbursements, contributions,
expenditures and transfers by the committee in connection with any
federal election shall be made from its federal account; or,
establish a political committee which shall receive contributions
subject to the prohibitions and limitations of the Act, regardleas
of whether such coantributions are for use in connection with
federal or non-federal elections.

Section 110.7(a) of Title 11 of the Code of Federal
Regulations states, in relevant part, that the national committee
of a political party may make expenditures in connect.on with the
general election campaign of any candidate for Presid:at of the
United States affiliated with the party. In addition, euch
expenditures may be made through any designated agent, including
State and subordinate party committees.




As a result of our review of disbursements from the
Committee'’'s non-federal accounts, the Audit staff identified 17
expenditures made from the non-federal operating account in
connection with federal elections totaling $62,591.

Based on the Committee’s annotated documentation, three
of these expenditures, totaling $§6,791, were made relative to
"Clinton/Gore" for telephone and consulting. Additionally, the
documentation for two of these disbursements indicated they were
"transition" related.

Of the remaining fourteen expenditures, four
expenditures, totaling $9,500 were made to each of four authorized
candidate committees. Available documentation consisted of
canceled checks and expense authorization forms which note "GOTV"
as the purpose. However, disclosure reports filed by each of
these authorized committees disclose these payments as
contributions from the Florida Democratic Party.

The remaining ten expenditures included: payments to
vendors for polling, postage and printed materials made on behalf
of congressional candidates, payment of National Convention hotel
expenses and expenditures for the use of a rental car and beepers
at the National Convention by Senator Graham from Florida, an
incumbent candidate for the U.S. Senate in 1992.

The Committee’'s representative was advised of this
matter at the exit conference and was provided a schedule
detailing these expenditures.

In the interim audit report, the Audit staff recommended
that the Committee provide documentation demonstrating that
disbursements were not made from a non-federal account in
connection with federal elections. Evidence submitted was to
include:

Ly documentation and/or an explanation detailing the
nature and purpose of transition expenses incurred on
behalf of Clinton-Gorre and why they should not be
considered contributions to or expenditures on behalf
of a Presidential candidate;

documentation which itemirzes all costs relative to the
National Convention hotel and associates these costs
with individuals;

documentation and/or an explanation of why National
Convention expenses incurred on behalf of federal
congressional candidate(s) should not be considered
contributions to or expenditures on behalf of the
candidate; and




any documentation and/or explanation of the nature of
"GOTV" payments to federal congressional candidates,
8 well as payments to various vendors for
goods/services on behalf of other federal
congressional candidates demonstrating why these
should not be considered contributions to or
expenditures on behalf of the candidates.

Absent such 2 demonstration, the Audit staff
recommended that the Committee reimburse $62,691 to the
non-federal account. The Audit staff further recommended that
the Committee file appropriate (memo) Schedules B (for Line 23)
to amend its disclosure reports to properly disclose these
expenditures.

The Committee’s response stated that no documentation
could be found as to why prior employees made such transactions
and would not speculate nor assume why such expenditures were
made. The response also notes that the Committee will reimburse
the non-federal account for these expenditures over the next
twelve months so as not to deplete the federal account.
Committee reports have been amended to reflect this debt to the
non-federal account.




AGENDA DOCUMENT Mo. X97-15

In the Matter of 28 US.C. § 2462
Statute of Limitations
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On December 26, 1996, the United States Court of Appeals for the Ninth Circui€;

issued a decision in Federal Election Commission v. Williams, No. 95-55320 (9th Cir. —

Filed Dec. 26, 1996). That decision held, inrer alia, that the five-year statute of ]
limitations for filing suit to enforce a civil penalty established at 28 U S.C. § 2462 applies
not only to judicial proceedings to enforce civil penalties already imposed, but also to
proceedings seeking the imposition of these penaities, inciuding the Commission’s law
enforcement suits under 2 U.S.C. § 437g(aX6;.

As noted in the memorandum regarding the filing of a petition for rehearing, the
Office of General Counsel belicves that the Commission should accept the court’s core
application of 28 U.S.C. § 2462 o its enforcement suits as the current state of the law.
See Memorandum to the Commission, Petition for Rehearing, and Suggestion for

Rehearing En Banc, In Federal Eiection Commission v. Williams, dated January 10,

1997. As also noted, however, we have sought farther raview of the court’s decision




relating to issues of equitable relief and equitable tolling.' /d. See also FEC v. NRSC,

877 F. Supp. 15, 21 (D.D.C. 1995).

This General Counsel's Report discusses the impact of 28 U.S.C. § 2462 on the
Office of General Counsel's enforcement caseload.” This Report describes the  active
and inactive enforcement matters which are potentially affected by the application of the
five-year statute of limitations under 28 U.S.C. § 2462, and makes recommendations for
each of the potentially affected matters. This Report addresses all cases where the statute
of limitations potentially expires, or partially expires, by the end of calendar year 1997
(December 31, 1997).

The Office of General Counsel is recommending that

18 matters be closed at this time. By doing so, this

Office believes that it will be able to devote more resources toward more recent activity,
particularly those matters that arose from the 1996 election cycle. To avoid potential
statute of limitations problems in the future, this Office will track its cases against the
relevant statute of limitations and will perform regular reviews of its cascload. In
addition, this Office wiil be making periodic recommendaticns to the Commission with
respect to matters that may be affected by the application of the five-year statute of

limitations under 28 U.S.C. § 2462.

- Pending the court’s decision, issues such as equitable relief, equitabie folling and ongoing
violations, will remain open. In some instances, akthough issues such as equitable tolling and equitable
reliel may stifl be viable, this OfTice hes cited other factors tn support our recommendation to close the
matter. See, ¢.g, sases iavolving apparest violations of 2 U.S.C. § 441a(f).

. This Report addresses enforcoment matters sesigned 1o the Public Financing, Ethics & Special
Projects (“PFESP™) and Enfercement sreas.




RECOMMENDATIONS
The Office of General Counsel recommends that the Commission:

A. Decline to open a MUR, close the file, and approve the appropriate letters
in Pre-MUR 344,

B. Take no action, close the file and approve the appropriate letters in the
following matters:

MUR 4267
MUR 4370
MUR 4392
MUR 4432
MUR 4468
MUR 4591
MUR 4614

Take no further action, close the file and approve the appropriate letters in
the following matters:

MUR 3351
MUR 3571
MUR 3582
MUR 3586
MUR 3838
MUR 3841
MUR 3969
MUR 409!
MUR 4183
MUR 4209

1.
.
. §
4.
- X
6.
1.
8.
9.
10.
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Lawrence M Noble
General Counsel




BEFORE THE FEDERAL EBLECTION COMMISSION

In the Katter of

28 U.8.C. § 2463,

)
) Agenda Document #X397-15
)

Statute of Limitations )

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on March 11,
1597, do hereby certify that the Commission took the
following actions with respect to Agenda Document

#X%X97-15:

1. Decided by a vote of 5-0 to -

A. Decline to open a MUR, close the
T file, and approve tha appropriate
letters in Pre-MUR 344.

Take nc action, close the file, and
o approve the appropriate letters in
the following matteras:

1. MUR 4267;
i. MUR 4370;
3. MUR 4392;
4. MUR 4432;
$. MUR 4468;
6. MUR 4591;
7. MUR 4614.

(continued)



federal Riection Commission

Certification: Agends Document
#X97-15

March 11, 1597

Take no further action, close the
file, and approve the appropriate
letters in the feollowing matters:

MUR 3351,
MUR 3571;
MUR 3582;
MUR 3586;
MUR 3838;
MUR 3841;

3969,
MUR 4091;
MUR 4183;
MUR 42089.

HWo3oumde W

Commissioners Aikens, Elliott, McDonald, McGarry,

Thomag voted affirmatively for the decieion.

|
(continued)
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Certification: Agenda Documant

#X87-18
Maxch 11, 1997

wn

<

<

-

o

2,

-~

< Attest:

-) S

N 3-/l2-47 o . Lo
O Date rjorie W. Emmons

SecYetary of the Commiaesion




FEDERAL ELECTION COMMISSION

WASHINGTON, D C 2046}

March 28, 1997

George E. Comerford, Treasurer
Democratic Executive Committee of Florida
517 North Calhoun Street

Box 1758

Tallahassee, FL. 32302

RE: MUR 4267

Dear Mr. Comerford:

On September 28, 1995, the Audit Division referred certain matters to the Oftice of
Generzl Counsel involving the Democratic Executive Commitiee of Florida (“the Committee™),
and George E. Comerford, as treasurer, for possibie enforcement action. See Referral

< Materials. The referral emanated from an audit of the Committee undertaken pursuant to 2
U.S.C. § 438(b).

, After considering the circumstances of this matter, the Commission has determined to
v exercise its prosecutorial discretion and to take no action against the Committee, and George E.
Comerford, as treasurer. Accordingly, the Commission closed its file in this matter on

J March 11, 1997. The Commiission reminds you, however, that the activity set forth in the

< referral appears 1o constitute apparent violations of the Federal Election Campaign Act of 1971,
\ as amended (“FECA"). You should take immediate steps to insure that this activity does not
J occur in the future.

The confidentizlity provisions of 2 U.S.C. § 437g(a) 12) no longer apply and this matter
is now public. in addition, although the complete file must be placed on the public record
within 30 days, this could oocur ai aay time following certification of the Commission's vote.,

If you wish to submit any factual or legal materials to appear on the public record, please do so
as soon as possible. While the file may be placed on the public record prior to receipt of your
additional materials, any permissible submissions will be added to the public record when
received.




Gregory R. Baker
Special Assistant General Counse!

Enclosure
Referral Matenals




MR 4267 (Demecratic Executive Committee of Florida)
(audit referral) (‘92 cvcele)

PFESP Docket (Inactive)

The Audit Division referred this matter on September 28, 1996. The referral
involves two issues: (1) use of funds from a non-federal account totaling $820.269: and
(2) expenditures in connection with federal elections funded by the non-federal account
totaling $62.691. This Office recommends that the Commission exercise its prosecutorial
discretion and take no action with respect to this matter. and close the file. The activities
at 1ssue occurred on July 1. 1991, Thus. hugation to recover a civil penalry may be
barred by the five-vear statute of hmitatons. If the Commussion adopts these
recommendations. the notification letter will include the appropriate admonishment
language
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