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March 20, 1995
Retha Dixon

wWashington, D. C. 20463
Dear Retha,

I have yet another printed article that I believe could
represent in-kind contributions by candidate-friendly
m Again it is my understanding that a "contribution

of value given to influence a federal election,
100.7 (a) (1) ." Given the continual nature of Mr. Murtha’s
campeaign methods, I believe that the following material

O
Willeam A’ Choby (S s
1903 Bates Drive

Johnstown, Pa 15905
814-255-3866

328 BUDFIELD STREET JOHNSTOWN, PENNSYLVANIA 15804 TELEPHONE (B14) 269-9536
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and the private

to advertise his poutiul views (m.
exhibit 1). The paper is a monthly pub licltionmichu id
for by private advertisers and distributed for free in five
local counties, three of wvhich are in Murtha’s district.

In light of the fact that Murtha has also been actively
campaigning vithin the district (see enclosed paiad
advertisement ,exhibit 2, and news article, exhibit 3) the

of this self-written article under the guise of
"news® appears to be intended to favorably influence a
specific audience. Knowing that the actual spece in wvhich
the article resides had to be paid for by somebody while
also being avare that the article was writtan by the
instead of a bonafide news reporter, shouldn’t
this be considered a foram of campaign advertising?

Could the donmation of this media space before a well-
mmmuemnmminl oquuning
incumbent congressman as an * * contribution
under the terms of prohibited business contribution
mrumummicumu-npmmru

the congressman shouldn’t the article have include a
disclainer?

I submit this cosplaint along wvith the enclosed
supporting documentation that represents, to the best of my
knowledge, a true and ate account of the incident in
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814-255-3866

328 BUDFIELD STREET JOHNSTOWN, PENNSYLVANIA 15904 TELEPHONE (B14) 269-9536
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BY CONURESSMAN JORN P. MURTHA
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FEDERAL ELECTION COMMISSION
WASHINCTON, DC 20463

March 24, 1095
Willeam A. Choby, DND
1908 Bates Drive
Johnstown, PA 15908

Dear Dr. Choby:

This letter acknowledges receipt on March 22, 1995, of your
complaint alleging possible violations of the Federal Election
Campaign Act of 1971, as amended ("the Act"™). The respondent(s)
will be notified of this complaint within five days.

You will be notified as soon as the Federal Election
Commission takes final action on your complaint. 8Should you
receive any additional information in this matter, please
forvard it to the Office of the General Counsel. Such
information must be sworn to in the same manner as the original

complaint. We have numbered this matter NUR 4195. Please refer
to this number in all future communications. Por your
information, we have attached a brief description of the
Comaission’s procedures for handling complaints.

Sincerely,

Mary L. Taksar, Attorney
Central Enforcement Docket

Enclosure
Procedures




FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

March 24, 199§

Robert C. Ondick, Treasurer
Rurtha for Congress Committee
5§81 Main Street

Johnstown, PA 15901

RE: MUR 4195

Dear Mr. Ondick:

The Federal Election Commission received a complaint which
indicates that the Murtha for Congress Committee ("Committee”)
and you, as treasurer, may have violated the Federal Election
Campaign Act of 1971, as amended ("the Act®). A copy of the
complaint is enclosed. We have numbered this matter MUR 419S.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in

writing that no action should be taken against the Committee and
ou, as treasurer, in this satter. Please subait any factual or
egal materials which you believe are relevant to the
Commission’s analysis of this matter. Where appropriate,
statements should be submitted under ocath. Your response, which
should be addressed to the General Counsel’s Office, must be
submitted within 15 days of receipt of this letter. 1If no
response is received within 15 days, the Commission may take
further action based on the available information.

This matter will remain confidential in accordance with
2 U.8.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.




If you have any questions, please contact me at (202)
219-3400. Por your information, we have enclosed a brief
description of the Commission’s procedures for handling
complaints.

S8incerely,

1“unt)3.'Tdhi&\
Mary L. Taksar, Attorney
Central Enforcement Docket

Enclosures

1. Complaint

2. Procedures

3. Designation of Counsel Statement




FEDERAL ELECTION COMMISSION
WASHINGTON, DC 20463

March 24, 1995

Representative John P. Rurtha
2423 Rayburn House Office Building
wWashington, DC 20515-3812

Dear Representative Murtha:

The rederal ERlection Commission received & complaint which

+ indicates that you may have violated the Federal Election

O Campaign Act of 1971, as amended ("the Act"). A copy of the
complaint is enclosed. We have numbered this matter NUR 4198.

™ Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against you in this

o matter. Please submit any factual or legal materials which you

O believe are relevant to the Commission’s analysie of this
matter. Where appropriate, statements should be submitted under

™3 oath. Your response, which should be addressed to the General

< Counsel’s Office, must be submitted within 15 days of receipt of
this letter. If no response is received within 15 days, the

— Commission may take further action based on the available

- information.

This matter will remain confidential in accordance with
& 2 U.8.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.
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I1f you have any questions, please contact me at (203)
219-3400. Por your information, we have enclosed a brief
description of the Commission’s procedures for handling
coaplaints.

Sincerely,

"\ouo‘ Toleo

Mary L. Taksar, Attorne
Central Enforcement Docket

Enclosures

1. Complaint

2. Procedures

3. Designation of Counsel Statement




FEDERAL ELECTION COMMISSION
WASHINGTON, D C 2043

March 24, 1995

John P. Rurtha
109 Colgate Avenue
Johnstown, PA 1%905

Dear Nr. Murtha:

The Federal Election Commission received a complaint which
indicates that you may have violated the PFederal Election
Campaign Act of 1971, as amended ("the Act®"). A copy of the
complaint is enclosed. We have numbered this matter NUR (195.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against you in this
matter. Please submit any factual or legal materials which you
believe are relevant to the Commission’s analysis of this
matter. Where appropriate, statements should be submitted under
oath. Your response, vhich should be addressed to the General
Counsel’s Office, must be submitted within 15 days of receipt of
this letter. If no response is received within 15 days, the

Commission may take further action based on the available
information.

This matter will remain confidential in accordance with
2 U.8.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify
the Commaission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.




If you have any questions, please contact me at (201)
219-3400. Por your information, we have enclosed a brief
description of the Commission’s procedures for handling
complaints.

Sincerely,

~“Cuu° & Tehoon

Mary L. Taksar, Attorne
Central Enforcement Docket

Enclosures

1. Complaint

2. Procedures

3. Designation of Counsel Statement
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FEDERAL ELECTION COMMISSION
WASHINGTON, DC 20463

March 24, 1995

Ebensburg, PA 15931

RE: MUR 4195

Dear 8ir or Madam:

The PFederal Election Commission received a ¢ laint which
indicates that 55 Plus may have violated the Pederal Rlection
Campaign Act of 1971, as amended ("the Act®™). A copy of the
complaint is enclosed. We have numbered this matter MUR 419S.
Please refer to this number in all future correspondence.

Under the Act, you have the opgortuntty to demonstrate in
writing that no action should be taken against 33 Plus in this
matter. Please submit any factual or legal materials which you
believe are relevant to the Commission’s analysis of this
matter. Where appropriate, statements should be submitted under
oath. Your response, vhich should be addressed to the General
Counsel’s Office, must be submitted within 15 days of receipt of
this letter. If no response is received within 15 days, the
Commission may take further action based on the available
information.

This matter will remain confidential in accordance with
2 U.8.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.




If you have any questions, please contact me at (202)
219-3400. Pror your information, we have enclosed a brief
description of the Commission’s procedures for handling
complaints.

Sincerely,

’“\c\uai"'ﬁhm-

Mary L. Taksar, Attorne
Central Enforcement Docket

Enclosures

1. Complaint

2. Procedures

3. Designation of Counsel Statement
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April 7, 1995

VIA FEDERAL EXPRESS

Federal Election Commission
Washington, D.C. 20463

Attention: Mary L. Taksar, Attorney
Central Enforcement Docket

Re: MUR 4195
Murtha for Congress Committee
and Robert C. Ondick, Treasurer

Greetings:

This will respond to the documents which have been

docketed as a complaint made by Willeam A. Choby, D.M.D., against
Murtha for Congress Committee ("the Committee®) and Robert C.
Oondick, C.P.A., as Treasurer ("Respondents®") of that Committee.

Enclosed is the original affidavit of Robert C. Ondick
responding to the only allegation against Respondents which might
be inferred from the papers submitted by Dr. Choby, to wit, that
the publication in a monthly periodical known as 55 Plus of a
"Senior Citizens Column" under a by-line of Congressman John P.
Murtha was paid for by the Committee and accordingly that
Respondents committed a violation of the Act by failing to cause
a disclaimer (attribution to the Committee) to be published in 55
Plus. The Committee made no such payment and accordingly no
disclaimer was required.

In addition to the factual defense stated in the
affidavit, Respondents raise two substantive defenses.

1. Submission for publication of the text published as a
"Senior Citizens Column® under the by-line of
Congressman John P. Murtha was manifestly a non-
political activity and part of the Congressman’s
official duties.

Comparison of the texts reproduced in the purported
"complaint," both from 55 Plus and from a paid political
advertisement in the Johnstown Tribune-Democrat, published with a




MORGAN. Lewis & Bockius

Pederal Blection Commission
April 7, 1995
Page 2

proper attribution, demonstrates that Congressman Murtha has
scrupulously complied with the requirements of the Act
differentiating between non-political activity (the 55 Plus
column) and political activity. An event such as a picnic is
"non-political if (1) there is an absence of any communication
expressly advocating the nomination or election of the
congressman appearing or the defeat of any other candidate, and
(2) there is no solicitation, making or acceptance of a campaign
contribution for the congressman in connection with the event."

1 i i ion, 795 F. 2d 156, 160 (D.C.
Cir. 1986) (in kind corporate donations in respect of a picnic 38
days before the election, sponsored by a senior citizens'’
advisory committee organized by incumbent congressman seeking
reelection, held, correctly determined by the Commission to be
donations in support of a non-political event). Under the long-
standing Commission interpretation expressly approved by the
United States Court of Appeals for the District of Columbia
circuit in the Orloski case, publication of the instant "Senior
Citizens Column" shortly before an election would be non-
political and not subject to the limitations on in-kind
contributions established by the Act. Considering the time
sequence in the instant situation (the election in November 1994
having occurred months prior to March 1995), it approaches the
frivolous to contend that publication of the column constitutes
an in-kind contribution.

2. Federal Constitutional principles under the First
Amendment would be violated by any Commission activity
to regulate the publication by a Congressman of a text
which does not advocate the election or defeat of an
individual and does not solicit contributions.

Although not necessary to the decision in this matter,
federal Constitutional principles declared by the Supreme Court
in the case striking down the Florida "equal access" statute,
Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241 (1974),
would be violated by an effort on the part of the Commission to
regulate the publication by any individual, including an
incumbent congressman, of a text which did not include either of
the indicia of political activity as approved by the Court of
Appeals in the Orloski case.
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MORGAN, LEWIS & BocCckius

Federal Election Commission
April 7, 1995
Page 3

Also enclosed is the executed Statement of Designation
of Counsel.

Regpectfully submitted,

/

g M.

- Greg

p arvey

enclosures: J
Affidavit of Robert C. Ondick, C.P.A.
Statement of Designation of Counsel
First General Counsel’s Report at MUR 3713

Robert C. Ondick, C.P.A.




Robert C. Ondick, being first duly sworn accoxrding to
law, deposes and says, to the best of his personal knowledge or
on informmtion and belief, as follows:

1. Murtha for Congress Committee has been the
authorized campaign committee of Congressman John P. Murtha since
the campaign year 1974; 1 have served as Treasurer of Murtha for

Congress Committee since June 24, 1974; I am by profession a

Certified Public Accountant.

2. This affidavit is submitted in respect of the
purported "complaint" which has been docketed by the PFederal
Election Commission as MUR 419S.

3. If the "complaint® docketed at MUR 4195 is
intended as an accusation that the Murtha for Congress Committee
has covertly made a payment to a monthly periodical, described by
the purported "complainant® as 55 Plus, of 714 Rowena Drive,
Bvansburg, PA 15531, I represent that no payment was made by
Murtha for Congress Committee to 5SS Plug in connection with the
publication in its issue datelined March 1995 at page 6 of the
"Senior Citizens’ Column" published with the by-line of
Congressman John P. Murtha; accordingly, no disclaimer was
required to be published in respect thereto.

4. Concerning the propriety of Congregsman Murtha’s

submitting for publication the text which appears in the "Senior




Citigen’s Column® referred to in paragraph 3, I refer the
Commission to the letter response of my counsel, Gregory M.

Harvey, submitted with this affidavit.
'@ ( ?M
fri
(2= ck

Sworn and subscri to
before me this ¢7” day
of April, 199S:

No:ta; ry Publ!-c a

NOTARIAL SEAL
PATRICIA ANN STUPL, Notary Public
Johnstown, Cambria , PA
My Commission Expires Dec. 7, 1997
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MANE OF COUMSEL: GREGORY M. HARVEY
ADDRRSS : MORGAN, LEWIS & BOCKIUS
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PHILADELPHIA, PA 19103-6993

215-963-5427

215-963-5299

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and other

coamunications from the Commission and to act on my behalf before
the Commission.

“/Signature -
N

ROBERT C. ONDICK, TREASURER

BT FINANCIAL PLAZA, SUITE 220

551 MAIN STREET

JOHNSTOWN, PA 15901

814-536-7579

814-539-2474
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* FEDENAL SLECTION COMNIBSION
Washington, D.C. 20463

FIRST GEMERAL COUNSEL’S REPORT

HUR § 3713

DATE CORPLAINT RECERIVED

BY OGC 11/23/92

DATE OF NOTIFICATION TO
RESPONDENTS 11/30/92

STAFr NEMBER Craig D. Reffner

CONPLAINANT: William D. White

RESPONDENTS : League of Women Voters

of Pennsylvania

Pittsburgh Post-Gazette

Lynn Hardy Yeakel

Lynn Yeakel for U.S. Senate and
Sidney Rosenblatt, as treasurer

The Honorable Arlen Specter

Citizens for Arlen Specter and
Stephen J. Harmelin, as treasurer

RELEVANT STATUTES: 2 U.8S.C. § 441b(a)
INTERMAL REPORTS CHECKED: Disclosure materials
FEDERAL AGENWCIES CHECKED: None

I. GENEBATION OF BRATTER

This matter arose from a complaint by William White
challenging certain expenditures made by the League of Women
Voters of Pennsylvania (the "League”) and the Pittsburgh
Post-Gasette (the "Post-Gazette"). Responses have been
received. Attachments A-D.

II. FACTUAL AND LEGAL ARALYSIS

In this complaint, William White alleges that the League
prepared and distributed a "16 page supplement to the Pittsburgh

Post-Gazette newspaper purporting to be a comprehensive guide”®
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to Pennsylvania’s 1992 primary elections. Complaint at 1.1 In

addition, complainant alleges that the Post-Gazette also printed

aumerous articles concerning that year’s Senate election.
According to the complainant, these expenditures are actually

contributions to Lynn Hardy Yeakel and Arlen Specter, two 1992

Senate candidates. In support of this allegation, Complainant

maintains that he was an independent senatorial candidate in
that election, yet Respondents failed to include him in the
supplement and the news articles in question or "make any

mention of the procedure to nominate an independent candidate”

for that seat. 1Id. He alleges that they instead featured only

o~ 1. Mr. White has filed numerous other complainants challenging
. the activities of various persons in connection with
. Pennsylvania’s 1991 and 1992 Senate elections. These include,
To) KURs 3706, 3709 and 3710, all of which the Commission closed with
no reason-to-believe findings on May 25, 1993. MNr. White is also
o the complainant in two other matters, MURs 3612 and 3714, which
b have not yet been addressed by the Commission. This Office is

currently preparing a Pirst General Counsel’s Report in these
matters.

- In addition, Mr. White has filed several related civil
actions in U.S. District Court. Pirst, he filed suit challenging
- the constitutionality of the Act. His suit, in which this agency
was a party, wvas dismissed for lack of jurisdiction. White v.
N United States, No. 92-1202, (W.D. Pa. Jan. 7, 1992). Second, he
o FiTed sult against some of the Respondents involved in MURs 3612
and 3714. This suit was similarly dismissed, inter alia, for lack
of jurisdiction over the Act. White v. Pennsylvania Ass’n. of
Broadcasters, No. 92-0979 (W.D. Pa. Sept. 15, 1992). Third,
Mr. White filed several suits challenging Pennsylvania’s method of
conducting special and general elections. These suits were
similarly dismissed, for lack of standing or failure to state a
claim for which relief could be granted. white v. Commonwealth
of Pennsylvania, No. 91-1059 (W.D. Pa. December 10, 1931); wWhite

v. Commonwealth of Pennsylvania, No. 91-1060 (W.D. Pa. Oct. 18,

1391) aff'd, 968 F.2d 15 (3d Cir. 1992); White v. Commonwealth of
Pennsylvania, No. 92-0710 (W.D. Pa.) aff'd, 983 F.2d 1054 (3d Cir.
1332). Last and most recent, Mr. White has filed suit pursuant to

2 U.S.C. § 437g(a)(8)(A) with respect to the enforcement matters
currently pending before the Commission.




" Yhe Democratic and Republican party candidates.?
with regard to the League’s supplement, complainant fucther

alleges that Respondents prepared the supplement "in

coordination® with the Yeakel and Specter campaigns, which
purportedly furnished photographs of the candidates as well as

other information in connection with the preparation of the

supplement. Complainant characterizes the supplement as "a news

event” and states that "there was no attempt . . . to provide

the ‘reasonably equal coverage to all opposing candidates in the

circulation or listening area’ required under § 100.7(b)(2)(ii)

to exempt the publication from contribution reporting
3

o ) requirements.” Id. at 1.

Although neither the complainant nor the Respondents
provided copies of either the League’s publicarion or the

Post-Gazette’s news articles, Respondents acknowledge making the

expenditures at issue in the complaint. 1In her response on

behalf of the League, Diane Edmundson, the Chair c¢f the League,

2. Ms. Yeakel and Mr. Specter were, respectively, the
Democratic and Republican party candidates in the 1992 general
election. The earlier primary election included a total of seven
Democratic and Republican party candidates. The Democratic party
candidates included: Robert Colville; Freddy Mann Friedman;

Mark Stephen Single; Philip Valenti and Lynn Hardy Yeakel. The
Republican party candidates included: Stephen F. Preind and
Arlen Specter.

3. The complainant also alleges that the League is "a partisan
organization which functions on behalf of the Republican and
Democrat parties.” Complaint at 2. Apparently, the complainant
is challenging the League’s status under Section 501{(c)(3) of the
Internal Revenue Code, which requires organizations qualifying for
tax-exempt status to meet certain nonpartisan criteria. The
determination of whether an organization like the League qualifies
for Section 501(c)(3) status, however, is not within the
Commission’s jurisdiction.




‘desccibes the supplement in question as a "Voters Guide® and
explains that the complainant was not included because he was
not a candidate on the primary election ballot. Attachment A.
Ns. Edmundson asserts that the League’s policy with respect to
the publication of its voters guide is to include “[a]ll
candidates who are certified to appear on the ballot” and, as a
purported independent candidate, Mr. White was not certified to
appear on the primary ballot. Id. She explains that in
Pennsylvania, "political party candidates are nominated at
primacries {while]. . . . [m]inor political parties do not

conduct primaries but circulate and file minor political party

nomination papers in order to nominate candidates directly to

the Novesmber ballot.” 1Id. at 1 (emphasis in original). She
notes that "(a]s with minor political party candidaécs. the
nomination of independent candidates must be made by noaination
papers instead of primary elections.” 1Id. at 2.

Counsel for the Post-Gazette similarly acinowledges that
her client "printed newspaper articles and an election
supplement regarding the primary election in Pennsylvania.”
Attachment B at 1. She maintains, however, that the
Post-Gazette’s "conduct is specifically exempt" under
Section 431(9)(B)(i) of the Act, which exempts from the

definition of expenditure the costs of any news articles.
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1d. at 1-3.Y Counsel further notes that she *is informed and
believes that Nr. White was not a candidate in the April, 1992
primary election [and]. . . . (t]o the extent Mr. White planned

to wage a ‘write-in’ campaign, he stood in a position mo

different from that of any of a potentially infinite number of
such candidates [whoa] the Post-Gazette was under no obligation
to print a news story (about]." Id. at (.

The Act broadly prohibits corporations from making
contributions or expenditures in connection with Federal
elections. 2 U.S.C. § 441b(a).s Broadcasting stations,
newspapers, magazines or other periodical publications may,
however, make expenditures toward news stories, commentaries, or
editorials in connection with Federal elections. 2 U.S.C.

§ 431(9)(B); 11 C.FP.R. 100.7(b)(2) and 100.8(b)(2). 1In
addition, corporations may also make certain nonpartisan

communications to the general public. Federal Election Comm’n.

v. Massachusetts Citizens for Life, 479 U.S. 238 (1986). These

permissible corporate communications include registration and
get-out-the-vote efforts and the preparation and distribution of

voting records of Members of Congress. 11 C.F.R. §§ 114.4(Db).

4. Counsel for the Yeakel and Specter campaigns also raise the

Act’s press exemption in their respective responses. See

Attachments C at 1 (Yeakel)(activities in question are
“"appropriate public affairs programming or news coverage”) and

D at 2 (Specter)(law explicitly provides that the cxpenditutes in

question are not contributions).

5. According to the Pennsylvania Secretary of States Office,
the Pennsylvania League is a non-profit corporation. Similarly,
the Post-Gazette is published by the PG Publishing Company, a
Pennsylvania corporation.




Bl N NG e
_u.a,..-%-‘* 5 \ 'r‘

f; .
. dsaficn "

s - g SACTS L
W Eob e -

;§E0tpcrlt£ona may also prepare and distribute voter guides to the

‘general puhlic.‘

prohibited in-kind contributions if they are made in

Such communications may, however, result in

coordination with a candidate’s campaign.

As an initial matter, Respondents’ assertions concerning
Nr. White’s failure to qualify as a candidate on the primary and
general election ballots appear accurate. Indeed, Mr. White has
acknowledged that he was an independent candidate and under
Pennsylvania law candidates in the primary election must be
nominated by a political party to have their names placed on
that election ballot. 25 P.S. § 2862 (1964). Although
Pennsylvania law provides for independent candidates to have
their names placed on the general election ballot, Mr. White,
wvho challenged Pennsylvania‘s general election candidate
nomination process, was unsuccessful in having his name placed

on that election ballot. White v. Commonwealth of Pennsylvania,

No. 92-0710 (W.D. Penn.), aff’d, 983 r.2d 1054 (3d Cir. 1992).
Purthermore, Mr. White did not file a statement of candidacy

with the Commigsion in connection with the 1992 Senate election

6. In Paucher v. Federal Election Comm’n., 928 F.2d 466 (lst
Cir. 1991), cert. denled, 495 U.S. (October 7, 1991), the
court held that the Commission’s regulations governing the
preparation and distribution of voter guides by corporations
exceeded the statutory authority of the Act. However, such
communications may constitute prohibited expenditures if they
expressly advocate the election or defeat of a candidate. Federal
Election Comm’n. v. Massachusetts Citizens for Life, 479 U.S.

). In the matter at hand, however, the complainant is
challenging the expenditures in question as in-kind contributions
and not as prohibited expenditures which contain express advocacy.
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7 In this regard, there appears to be no factual

"at issue here.

basis supporting Mr. White’s assertion that he was a candidate
in the 1992 Senate election, let alone a candidate who should
have been included in the League’s publication or the
Post-Gasette’s news articles. |

With regard to the allegation of coordination, the Chair of
the League explains that in preparing its "Voters Guide,” the
League obtained a list of the certified ballot candidates in the
primary election and then used that list to solicit photographs
and other information from the various candidates. Although the
League wvas apparently in contact with various candidates, the
contacts at issue here, in the context of preparing a
publication featuring thg candidates in the election, would not
appear to rise to the level of coordination. 1Indeed, the Act
permits corporations to make certain nonpartisan communications
to the general public and in the case of voter guides, the
Commission has recognized the need for such contact, noting that
there is a distinction "between the limited contact with
candidates that is necessary to produce voter guides . . . and
the more extensive discussions resulting in arrangement,
coordination or direction of [(the] . . . activities by the
candidate. See 57 Fed. Reg. 33548 at 33554 July 29, 1992

(notice of proposed rulemaking for "MCFL" reqgulations). Here,

7. Disclosure materials show that Mr. White filed a statement
of candidacy in connection with an earlier Senate election in
Pennsylvania. That election was a special election held in 1991
for the purpose of filling the vacancy that arose when the
Honorable John Heinz died in a helicopter crash.
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‘the information shows that the League’s contact with the vacious
candidates did not extend beyund a request for information and
photographs to include in the publication.

Likewise, the allegation that Respondents’ expenditures
were "news stories” which should have provided equal coverage of
all candidates to qualify for the media exemption is misplaced
here. Under the Commission’s regulations, the requirement of
equal coverage is only imposed when the media entity in question

is owned or controlled by a political party, political committee

or candidate. 11 C.F.R. §§ 100.7(b)(2) and 100.8(b)(2). 1In the
case of the League, it does not appear that that organization
was operating as a media entity, much less one .that was owned or
controlled by a politica; party or a candidate. In the case of

the Post-Gazette, counsel submitted the affidavit of wWilliam

Deibler, the managing editor of the newspaper, wvho states that

the Post-Gazette is "a newspaper of general circulation serving

the greater Pittsburgh area. . . . [and that it is not] Xowned

or controlled by any political party, political committee or

candidate.” Attachment B at 6-7. In this regard, it does not
appear that the Post-Gazette would have been required to report

on Mr. White’s election efforts, even if Mr. White actually had

been a candidate in the 1992 Senate election. 1In short, it
appears that the news stories in question would clearly fall

within the legitimate press function for the Post-Gazette and

thus withia the Act’s media exemption. See Reader’'s Digest

Ase‘n. v. Federal Election Comm’n., 509 P. Supp. 1210 (S.D.N.Y.

1981).
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Based upon the above considerations, this Office recommends

that the Commission find no reason to believe that any of the

Respondents in this matter violated any provision of the Act

based upon the complaint filed in MUR 3713.
III. RECONMMEMDATIONS

1. rind no reason to believe that the League of Women
Voters of Pennsylvania, the Pittsburgh Post-Gazette,
Lynn NHardy Yeakel, Lynn Yeakel for U.S. Senate and
Sidney Rosenblatt, as treasurer, The Honorable Arlen
Specter, and Citizens for Arlen Specter and Stephen J.
Harmelin, as treasurer, violated any provision of the
Act based upon the complaint filed in MUR 3713.

Approve the appropriate letters.

Clnse the file.

Lawrence M. Noble
General Counsel

Lois

e :
Associate

Attachaents

A. Response of the League of Women Voters

B. Response of the Pittsburgh Post-Gazette

C. Res se of the Honorable Arlen Specter and Citizens for

"4 3695

wn Arlen Specter and Stephen J. Harmelin, as treasurer
D. Response of Lynn Hardy Yeakel and Lynn Yeakel for U.S.
C. Senate and Sidney Rosenblatt, as treasurer
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December 14, 1992

Ms. Lisa E. Klein

Assistaat General Council
Federal Election Commission
Washington D.C. 20463

1 21126

Re: MUR 3713

Dear Ms. Klein:

lunwnnngmrepxdtotbccoqhm(MURS?lS)abomlhelm
primary election. Voters Guide filed agaiast the Pittsburgh Post-
Gazeue and the League of Womea Vosers of Peamsylvasia by William
D. White. It is our comtention that there is 8o bagis for the complaint
filed by Mr. White.

The main purpose of a League of Women Voeers Voters Guide is to 1
help voters make imformed choices. All candidates who are certified 3
to appear on the ballot are imvised to respond 0 Voters Guide d
questionnaires. All candidates for an office are treated alike, mjor

and minor party candidates as well as independents.

In Pennsylvania, political party candidates are nominated at
primaries. A candidate’s name is printed on the primary ballot upon
the filing of a candidate’s affidavit, filing fee, and nomination
petitions signed by party electors in the district.

Minor political parties do not conduct primaries but circulate and file
minor political party nomination papers in order to nominate
candidates directly to the November ballot.

A

-
Y ”‘ .

A 7-'-‘*-:u_ oy

226 FORSTER STREET ® HARRISBURG. PA 17102-3220 ¢ (717) 234-1576
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As with minor political party candidates, the momination of
t candidates must be made by nomination papers inssead

of primary elections.

It is my onderstanding from conversations with the Peansylvania
Department of State that Mr. White filed a suit against the state prior
to the 1992 primary election seeking to require the state to
distribute his nomination petitions to all primary election polling
places in the state. He also requested that the state be compelled to
pay the notary fees and postage for the filing of these petitions with
the state. He lost this suit.

At any rate, in accordance with the Pennsylvania electoral process,
Mr. White's name would not have appeared on the primary election
ballot. The League of Women Voters obtains a copy of the official
ballot after the last day to file nomination petitions has passed. This
list of certified ballot candidates is then used to solicit Voters Guide
o information from candidates. Since Mr. White's name did not appear
e on the certified ballot list he was not sent a request for Voters Guide
information.

i Mr. White did not contact me regarding the Voters Guide. To my
e knowiedge, be did sot contact the office of the League of Womean
Voters of Peansylvania or the office of the League of Women Voters
g of Allegheny County, which is the League in the area of the
Pittsburgh Post-Gazette, regarding the Voters Guide.

It is not clear t0 me from Mr. White's complaint if he intended to be

= a write-in candidate. In Pennsylvania there is no provision for a
wn write-in candidate to declare candidacy. Write-in candidates caanot
o be officially identified. Since it is League of Women Voters of

Pennsylvania policy to include only certified ballot candidates in the
Voters Guide, write in candidates are never included.

We trust that you will agree with our contention that Mr. White's
complaint against the League is without merit. He was not a
qualified candidate in the 1992 primary election in Pennsylvania. A
“mention of the procedure to nominate an independent candidate™ in
the Voters Guide is not an appropriate use for the Voters Guide since
the purpose of the Voters Guide is to give the voters ballot
information to enable them to make informed choices on election

day.
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t om this matter. coatact:
Lynda Trowbridge
Voter Service Director
328 Tower Lane
Narberth, PA 19072
215-664-7796

Sincerely,
D tone & drundes,,

cc: Lynda Trowbridge

z
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PEDERAL ELECTION COMMISSION

wWilliam D. White

Petitioner,
v Matter Under Review Mo. 3713

Pittsburgh Post-Gazette
League of Women Voters

Respondents.

ERESPONSE TO CONPLAINT

The Pittahutqh Post-Gasette responds to the
above-referenced Complaint as follows:

The Pittsburgh Post-Gazette is a general circulation
newspaper serving the greater Pittsburgh area. As stated in the
Complaint, the Pittsburgh Post-Gazette printed newspaper articles
and an election supplement regarding the primary election in
Pennsylvania in April of 1992.

This conduct is specifically exempt from the PFederal
Election Campaign Act (the "Act") under 2 U.S.C. § 431(9)(B)(i)
and 11 CFR § 100.7(2) which provide that expenses incurred in

o

ven s 1 2
At Ty
l./l




producing new stories are not expenditures or contributions under
th.m. -

Section 431(9)(B)(i) provides that:

“The tera expenditure does not include any
news story, commentary or editorial
distributed thr the facilities of any
broadcasting station, newspaper, magazine, or
other periodical publication unless such
facilities are owned or controlled by any
political party, political committee or
candidate.”

2 U.S.C. § 431(9)(B)(i).

Similarly 11 CFR § 100.7(b)(2) provides:

"Any cost incurred in covering or carrying a
news story, commentary or editorial by any
i broadcasting station, newspaper, magaszine or
= other periodical publication is not a
> coatribution unless the facility is owned or
e controlled by any political party, political
committee or candidate in which case the cost
C for a news story (i) which represents a bona
fide news account communicated in a
publication of general circulation or on a
licensed broadcast facility and (ii) which is
part of a general pattern of campaign-related
news accounts which give reasonably equal
coverage to all opposing candidates in the
circulation or listening area, is not a
contribution.”

11 CFR § 100.7(b)(2).
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The Pittsburgh Post-Gazette is not a facility "owned or

controlled by any political pacty, political committee, or

political candidate.” $e¢ ratl Willi
Managing RBditor, Pittsbyrgh Pogt-Gazette, attached as Exhibit A.

Thus, the articles and election supplement cited in the Complaint
are neither expenditures nor contributions within the meaning of
the Act.

Additionally, the Complaintant's claim that the 11 CFR
§ 100.7(B)(2)(ii) "requires reasonably equal coverage to all
opposing candidates in the circulation or listening area” is
patently incorrect. The regulation imposes this requirement only
"when the tacu.ity is owned or controlled by any political party,
political committee or candidate." There is no such reguirement
for an independent newspaper of gensral circulation such as the
Post-Gasette.

Such a requirement of enforced equal access would
violate the First Amendment guarantee of freedom of the press.

See Miami Berald Publishing Company v. Tornillo, 418 U.S. 241
(1974). In Miami Herald the United States Supreme Court held that

a statute imposing a right of "equal access" on a newspaper
violated the newspaper's rights under the First Amendment. The
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court expressly rejected the argument for equal access implicit in
the Complaint in this matter, stating that:

"A newspaper is more than a passive receptacle
or coaduit for news, comment and advertising.
The choice of material to go into a newspaper,
and the decisions made as to limitations on
the siszse and content of the paper and
treatment of public issues and public
officials - wvhether fair or unfair -
constitutes the exercise of editorial control
and judgment."

Njsmi Berald Publishing Co. v. Tornillo, 418 U.S. at 2S8.

Moreover, even if a right of equal access existed, Nr.
White would not be entitled to exercise this right because the
Post-Gaszette is informed and believes that Nr. White was not a
candidate in the April, 1992 primary electioca. To the extent
Rr. White planned to wage a "write-in" campaign, he stood in a
position no different from that of any of a potentially infinite
number of such candidates and the Post-Gazette was under no
obligation to print a news story concerning his activities. See
Miami Berald, 418 U.S. at 256-257 (noting the economic burden that
would be imposed by a requirement that a newspaper afford all
interested parties a "right to reply” to stories in the
newspaper).



Por the reasons set forth above and in the attached
Declaration of William Deibler, the Post-Gaszette urges the
Commission to dismiss MOR 3713.

December /£, 1992

rketa

Reed 5m.... Shav & McClay
43% Sixth Avenue
Pittsburgh, PA 15219
(412) 288-4292

Counsel for the Pittsburgh
Post-Gazette




FEDERAL ELECTION COMMISSION

Yilliam D. White
Petitioner,

v Matter Under Review No. 3713

Pittsbur Post-Gasette
League of Women Voters

Respondents.

DECLARATION OF WILLIAM DEIBLER

I, William Deibler, declare that I am the Managing
Editor of the Pittsburgh Post-Gasette Newspaper. I make this
declaration of my own personal knowledge and if called upon to do
so would testify truthfully to the following:

The Pittsburgh Post-Gazette is a newspaper of general

circulation serving the greater Pittsburgh area and is owned by

Blade Communications. Neither the Pittsburgh Post-Gazette nor
Blade Communications is owned or controlled by any political

party, political committee or candidate.
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I declare under penalty of perjury that the foregoing is
true and correct.

Executed on December L}:. 1992 at Pittsburgh,

Pennsylvania.
WII1Tan Delbler
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GRESONY M. HarvEY
Osas. 0w0@n? (B19) 9638427

December 11, 1992

YIA FEDERAL EXFRESS

Federal Election Commission
999 “E® Street, N.W.
Washington, DC 20463

Attention: Lisa E. Klein
Assistant General Counsel

Re: MUR 3713 and MUR 23714
Greetings:

This letter responds to the Complaints of William D.
¥White, pursuant to Ms. Klein’s two letters dated November 30,
1992 addressed_to our client Lynn Hardy Yeakel.

We incorporats by reference our sarlier response to the
Complaint of William D. White docksted at MUR 3706, especially
the portion of that response dealing with wvhecher William D.
White vas a bona fids candidats for election to the office of
United States Senator.

The activities challenged by Mr. White in the
Complaints docketed at MUR 3713 and MIUR 3714 constitute

appropriate public affairs programming or news coverage in which
the participation of the League of Women Voters was appropriate

and proper.

On behalf of Lynn Yeakel, ve respectfully request that
the two additional Complaints of William D. White be dismissed.

/pocttully yours ' .
/

Grogory Barvcy %

GMH: pg ‘
enclosure

//ﬁ—ﬁﬁv.u. SN “
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Sagseay M. Hanvey
Sete, GvgEY (S 00 -B0RY

Federal Election Commission
999 “E®" Street, K.W.

Washington, DC 20463

Attention: Lisa E. Klein
Assistant General Counsel

Re: MIR 3706

Greetings:

This letter responds to the Complaint of William D.
White, pursuant-to Ms. Klein’s letter dated November 20, 1992
addressed to our client Lynn Nardy Yeakel.

The Complaint purports to attribute a prohibited in-
kind contribution to the of ! Yeakel from 8 radio

station described in the Compla as 90.9 and Kevin
Gavin, described in the Complaint as News Director of WOUQ.

The Complaint should be dismissed without further
inquiry because the facts alleged in the Complaint comstitute a
description of conventional public affairs programming by a radio

station.

"3
December 4, 1992 :3

To the extent that additional facts may be relevant
concerning that public affairs programming, respondent Lynn
Yeakel incorporates by reference the Affidavit of Judy Jankowski,
General Manager of WDUQ-FM, a copy of which is attached hereto.

The complainant has either failed to understand or
intentionally misquoted sub-séction 100.7(b) (2) (ii) of the
Commission’s Requlations. The portion of the Regulation quoted
by the complainant would be applicable only if the radio station
vere "owned or controlled by any political party, political
committee or candidate.” On information and belief, WDUQ-FM is
licensed to Duquesne University, a degree-granting institution of

higher education.

'u.lq'.. 3
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. MORGaAN, LEWIS & !oc'uu!.

Tederal Rlection Commission
Decanber 4, 1992
fage 2

Moresover, the implication of the Complaint that William
D. White ("White”), the complainant, wvas a haona fids candidate
for election to the office of United States Senator is
misleading. Although White, on information and belief, commenced
litigation in a Federal District Court seeking an Order to compel
the office of the Secretary of the Commonwealth of Pennsylvania
and each County Board of Elections to circulate noaination papers
for him, the relief socught wvas denied by the Court. Thereafter,
White failed to present to the Secrestary of the Commonwealth any
nomination papers to cause his name to be printed on the ballot
as & candidate and failed to conduct any substantial campaign as
a write-in candidate. Having failed to take reasonable steps to
‘establish himself as a bona fide candidate for the office, White
should not be given any relief based on his complaining that the
respondent radio station and the Lsague of Women Voters treated
hia differently than they treated those candidates who had
demonstrated substantial support by perforaming the procedures
needed to place their names on the general election ballot.

This response is supported by the verification of the
undersigned, vho made the inquiries deemed necessary to him to

establish the background concerning complainant White’s failure
to establish himself as a hona fide candidate.

Oon behalf of Lynn Yeakel, ve respectfully request that
the Complaint be dismissed.

GMH:pg
enclosure

bcc: Ms. Lynn Hardy Yeakel
Ernest Sanchez, Esquire




COMMONWEALTE OF PRNNSYLVANIA:
8.

COUNTY OF PHILADELPNIA :

Gregory M. Harvey, being first duly sworn according to

lavw, deposes and says that he is the attorney for Lynn Hardy
Yeakel, the respondent named in the foregoing Letter Response in
MUR 3706 ("the lLetter Response”), that he has made inquiry
concerning the facts set forth in the Letter Response and that
the facts set forth in the foregoing Letter Response are true and

N LY T BN e

iy

correct to the best of his knowl nformation and belief.

Dated: December 4, 1992

Sworn and subscribed to
before me this 4th day
of December, 1992:




<o emtand the effez to r. Waite.
to 2is Teguest for airtime has been answered
complaint f£iled by Iix. 'Whits vith the Pederal Election

Cammission ia Nevembe:.

What follows is a paragrapbh-Dy-paragraph response (vhere
Tesponse is warranted) to Mr. White's FEC ecmplaint.

Rx. ¥hite's assertions in Paragrzaph 1 are inaccurats;
there was no distribution of (nor was there any attempt to
distribute) WDUQ's unedited interview with U.S. Senate

As with all uses, this

po
November 2, 1992 (to be broadcast in a fashion IDENTI
the use of Ns. Yeakel), and that he lhinself! requasted a

change in that scheduls.
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Craig D. Reffner, Esquire .
Federal Election Commission o
999 K Street, N.W. L
<

Oummmm & HirpgL .

wWashington, D.C. 20463
Re: Matters Undar Baview 31706, 3713, and 3714

Dear Mr. Reffner:

As we have discussed, on behalf of Citizens for Arlen Specter
("CAS"), I am submitting this letter response to the "complaints"
filed in the above-captioned Matters Under Review. I have also
included designation of counsel forms for each matter.

CAS believes that these complaints are frivolous and, indeed,
abusive. In all three matters, William White -— apparently an
unsuccessful senatorial candidate -- raises the same legal “issue":
whether the coverage and participation of the media, the press, and
citizens groups respecting Pennsylvania's 1992 Senatorial Election
somehow constituted prohibited "in-kind" contributions under the

I} :
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20: Craig D. Reffner, Esquire
December 1, 1992
Page 2

Pederal Election Code. The Federal Rlection Commission ("the
Commission®) must reject this plainly frivolous contention, as it
would grossly impair constitutionally protected activity. To the
extent that CAS is obligated to respond further to each MUR, it

incorporates its response in MUR 3710, a copy of which I have
included for your convenience. In sum, the Commission should

dismiss each matter as to CAS for the following reasons:

MUR 3706. White directs this complaint against Lynn Yeakel,
radio station WDUQ, and News Director Kevin Gavin, not CAS.
Nonetheless, White gratuitously complains that WDUQ's coverage of
Senator Specter's presentations to the League of Women Voters'
Citizens Jury constituted a "prohibited® contribution. This is, of
course, nonsense. The Commission's regulations explicitly provide

¥/ that the costs incurred in such news coverage are neither
*contributions® nor "expenditures" within the meaning of the
Pederal RElection Campaign Act. 11 CFR §$100.7(b)(2), 100.8(b)(2).

geg U.S.C. §431(9)(B).

MUR_3713. Once again, White directs this complaint not
a CAS, but against the Pittsburgh Post-Gazette and the League
of Woman Voters. HBonstheless, White gratuitously suggests that an
election guide provided by both respondents and the Post-Gazette's
coverage of the senatorial campaign constituted prohibited "in-
kind®* contributions to CaS. Once again, the law explicitly
provides exactly the opposite. 11 CFR $$100.7(b)(2), 100.8(b)(2).
See U.S.C. $431(a)(B).

MUR 3714. Finally, White alleges that the production,

) distribution, and coverage of the debate between Senator Specter

and Ms. Yeakel constituted a prohibited "in-kind" contribution.

Again, the law provides exactly the opposite. 11 CFR
§8100.7(b)(2), 100.8(b)(2). See S$431(a)(B).

In sum, CAS reiterates that these "complaints," insofar as
they are directed against CAS, are frivolous and abusive. It is
manifest that the actions complained of are constitutionally
protected discussion and debate respecting the Senatorial Election.
See generally i , 731
S.w.2d 897, 905 (Tenn. 1987). Accordingly, the Commission should
dismiss all the complaints as to CAS.

'1 ]
£
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Respectfully,

GZ.,Q A :bdwuwvngf

Paul S. Diamond

PSD:mem




714 E. Willam Penn Mighway P.O. Box 284 Ebensburg, PA 15831
Telephone 814-472-4800
Fax: 814-472-9292

April 7, 1995

Ms. Mary Taksar and Ms. Elva Smith
Federal Election Commission
wWashington, D. C. 20463

Dear Ms. Taksar and Ms. Smith:
REFERENCE: MOUR 4195

I am in receipt of your letter dated March 24, 1995 referencing a
complaint received by your office from Mr. Willeam A. Choby of 1905 Bates
Drive, Johnstown, PA 15905, concerning an article appearing in 55 Plus, a
newspaper of wvhich I am the editor.

After a careful review of Chapter 14, Federal Election Campaigns,
Disclosure of Pederal Campaign Funds Act, 2 U.S.C.S. Section 431
et. seq. and the camplaint filed with your office, 55 Plus avers as follows
in Answer to said complaint.

The complaint fails to state the applicability of the Act to and
violation of the Act by 55 Plus. The primary purpose of the Act is to limit
actuality and appearance of corruption resulting from large individual
financial contributions. The Act does this by placing limitations upon the
giving and spending of money in political campaigns for federal offices.
Buckley v. Valeo, 46 L.Ed. 24 659 (1976).

The complaint fails to state that 55 Plus is a person, political
committee, political campaign committee, authorized committee or connected
organization within the purivew of the Act. 2 U.S.C.S. 431. The complaint
also fails to state that if the Act applies to 55 Plus, 55 Plus did make an
expenditure, independent expenditure or contribution of such value as to
trigger the reporting requirements of the Act, and that 55 Plus failed to
report. 2 U.S.C.S. 431 et. seq.

It is the position of 55 Plus that there was no expenditure,
independent expenditure or contribution made on its behalf for Congressman
Murtha. Furthermore, 55 Plus denies that if it is determined that an
expenditure, independent expenditure or contribution was made by it for
Congressman Murtha, that the value of such was sufficient to trigger the
reporting requirements of the Act.

By way of further answer, 55 Plus avers that Section 431 (f)(4)(A)
expressly exempts any "expenditure"” made by 55 Plus from coverage of the
Act. This section expressly exempts from the definition of "expenditure"



"any news story, commantary or editorial distributed through the facilities
of any brosdcasting station, newspaper, magazine, or other periodical

publication, unless such facilities are owned or controlled by any politicml
party, political committee, or candidate.”

55 Plus is independently owned and operated and is not controlled or
owned by any political party, political cammittee, or candidate.

In further defense of this action, Section 441d(b) states in
particular that "no person who sells space in a newspaper or magazine to a
candidate or to the agent of a candidate for use in connection with such
candidate's campaign, may charge any amount for such space wvhich exceeds the
amount charged for comparable use of such space for other purposes.”

55 Plus distributes its papers at no cost to the consumer. Although
55 Plus charges individuals for advertisement space in same, 55 Plus doss
not charge entities for articles vhich are printed in the paper. The paper
prints a variety of articles as informational, entertaimment,
sel f-improvement and other for free. The value of this space to the office
of Congresssan Murtha would be zero, representing the cost charged for this
space for camparable use of same.

Lastly, the article as printed did not expressly advocate the
advancemant or defeat of a clearly identified candidate. In order for
speach to be considered as "expressed advocacy®" for purposes of the Act, the
spesch must be susceptible of no other reasonable interpretation than

exhaortation to vote for or against a specific candidate. Speech is
"express” for determining that they are independent expenditures that must
be disclosed if the message is umistakable, unambiguous and suggestive of
only ane plausible msaning. Speech is only advocacy vhen it presents a
clear plea for action.

The article vhich is the subject of the complaint is susceptible to
other reasonable interpretation and is not a clear plea for action.

Wherefore 55 Plus, the Respondent herein, respectfully requests that
this office dismiss the complaint filed to MUR 4195.

Respectfully Submitted,
7 - A / //
Date: 5{[242; >W W

Nickolas Datsko
Editor 55 Plus
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In the Matter of

)
) Enforcement Priority

)
GENERAL COUNSEL’S REPORT WE

X. INTRODUCTION

This report is the General Counsel’s Report to recommend
that the Commission no longer pursue the identified lower
priority and stale cases under the Enforcement Priority System.

I1. CASES RECONMMEMDED FOR CLOSING

A. Cases Not Warranting Purther Pursuit Relative to Other
Cases Pending Before the Commission

A critical component of the Priority System is identifying
those pending cases that do not warrant the further expenditure
of resources. Each incoming matter is evaluated using
Commission-approved criteria and cases that, based on their
rating, do not warrant pursuit relative to other pending cases
are placed in this category. By closing such cases, the
Commission is able to use its limited resources to focus on more
important cases.

Having evaluated incoming matters, this Office has
identified 34 cases which do not warrant further pursuit
relative to the other pending cases.1 A short description o’

1. These matters are: PM 309 (Attachment 1); RAD 95L-12
(Attachment 2); MUR 4118 (Attachment 3); MUR 4119 (Attachment 4);
MUR 4120 (Attachment 5); MUR 4122 (Attachment 6); MUR 4123
(Attachment 7); MUR 4124 (Attachment 8); MUR 4125 (Attachment 9);
MUR 4126 (Attachment 10); MUR 4130 (Attachment 11); MUR 4133

(Attachment 12); MUR 4134 (Attachment 13); MUR 4135
(Attachment 14); MUR 4136 (Attachment 15); MUR 4137




each case and the factors leading to assignment of a relatively
low priority and consequent recommendation not to pursue each
case is attached to this report. See Attachments 1-34. As the
Commission requested, this Office has attached the responses to
the complaints for the externally-generated matters and the
referral for the matter referred by the Reports Analysis
pivision because this information was not previously circulated
to the Commission. See Attachments 1-34.

B. Stale Cases

Investigations are severely impeded and require relatively
more resources when the activity and evidence are old.
Consequently, the Office of General Counsel recommends that the
Commission focus its efforts on cases involving more recent
activity. Such efforts will also generate more impact on the
current electoral process and are a more efficient allocation of
our limited resources. To this end, this Office has identified

11 cases that

(Footnote 1 continued from previous pa
(Attachment MUR 4138 (Attachment
(Attachment ; MUR 4142 (Attachment
(Attachment ; MUR 4144 (Attachment
(Attachment MUR 4148 (Attachment
({Attachment MUR 4153 (Attachment
(Attachment MUR 4158 (Attachment
(Attachment ; MUR 4164 (Attachment
(Attachment ; MUR 4179 (Attachment
(Attachment ; MUR 4196 (Attachment
(Attachment .

4140
4143
4145
4149
4155
4163
4169
4195
MUR 4205
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.o
wvarrant further investment of significant Commission rosoureol.z
Since the recommendation not to pursue the identified cases is
based on staleness, this Office has not prepared separate
narratives for these cases. As the Commission requested, in
matters in which the Commission has made no findings, the
responses to the complaints for the externally-generated matters
and the referrals for the internally-generated matters are
attached to the report because this information was not
previously circulated to the Commission. See Attachments 35-45.
For cases in which the Commission has already made findings and
for which each Commissioner’s office has an existing file, this
Office has attached the most recent General Counsel’s Report.
This Office recommends that the Commission exercise its
prosecutorial discretion and no longer pursue the cases listed
below effective October 16, 1995. By closing the cases
effective October 16, 1995, CED and the Legal Review Team will
respectively have the additional time necessary for preparing

the closing letters and the case files for the public record.

2. These matters are: PM 250 (Attachment 35); PM 272
(Attachment 36); MUR 3188 (Attachment 37); MUR 3554
({Attachment 38); MUR 3623 (Attachment 39); MUR 3988
{(Attachment 40); MUR 3996 (Attachment 41); MUR 4001
(Attachment 42); MUR 4007 (Attachment 43); MUR 4007
(Attachment 43); MUR 4008 (Attachment 44); and MUR 4018
(Attachment 45).




III. RECONNEMDATIOMS

A. Decline to open a MUR and close the file effective
October 16, 1995 in the following matters:

PM 309
RAD 95L-12
PH 250
PM 272

Take no action, close the file effective October 16,
1995, and approve the appropriate letter in the following
matters:

MUR 3554
MUR 3623
MUR 3988
MUR 3996
MNUR 4001
MUR 4007
NMUR 4008
NUR 4018
MUR 4118
MUR 4119
NUR 4120
MUR 4122
MUR 4123
MUR 4124
MUR 4125
MUR 4126
MUR 4130
MUR 4133
4134
4135
4136
4137
4138
4140
4142
4143
4144
4145
4148
4149

1)
2)
3)
4)
5)
6)
7)
8)
9)
0)
1)
2)
3)
4)
5)
6)
7)
8)
9)
0)
1)
2)
3)
4)
5)
6)
7)
8)
9)
0)
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4153
4155
4158
4163
4164
4169
4179
4195
4196
4205

31)
32)
33)
34)
35)
36)
37)
38)
39)
40)

2238883888

C. Take no further action, close the file effective
October 16, 1995 and approve the appropriate letter in MUR 3188,

T/22/25

e i awvrence K.
: General Counsel




BEFORE THE PEDERAL ELECTION COMMISSION

In the Matter of

Agenda Document #X95-85
Enforcement Priority

CERTIPICATION

I, Marjorie W. Emmons, recording secretary for the

FPederal Election Commission executive session on
October 17, 1995, do hereby certify that the Commission

decided by votes of 5-0 to take the following actiomns:

A. Decline to open a MUR and close the file
effective October 17, 1995 in the following
matters:

1) PM 309
2) RAD 95L-12
3) PM 250
4) PM 272

Take no action, close the file effective

October 17, 1995, and approve the appropriate
letter in the following matters:

1)
2)
3)
4)
5)
6)
7)
8)
9)

3554
3623
3988
3996
4001
4007
4008
4018
4118

SEEEEEREE

(continued)




Pederal Election Commission
Cerxtification: Enforcemsat Priority
October 17, 1995

10)
11)
12)
13)
14)
15)
16)
17)
18)
19)
20)
21)
22)
23)
a4)
2s)
26)
a7)
2s)
29)
30)
31)
32)
33)
34)
35)
36)
37)
38)
39)
40)

4119
4120
4122
4123
4124
4125
4126
4130
4133
4134
4135
4136
4137
4138
4140
4142
4143
4144
4145
4148
4149
4153
4155
4158
4163
4164
4169
4179
4195
4196
4205

EEEEEREEEEEEEEEEEEEEEEEEEEEEEE

Take no further action, close the file
effective October 17, 1995 and approve the
appropriate letter in MUR 3188.

(continued)




Pederal Election Commission
Certification: Enforcement Priority
October 17, 1998

Commissioners Aikens, Elliott, McDonald, McGarry, and
Thomas voted affirmatively for each of the decisions;

Commissioner Potter was not present.

o= Attest:
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FEDERAL ELECTION COMMISSION

WASHINCTON, DC 20463

October 23, 1995

Willeam A. Choby, DMD
1905 Bates Drive
Johnstown, PA 15905

RE: MUR 4195
Dear Dr. Choby:
On March 22, 1995, the rederal Election Commission received

your complaint alleging certain violations of the Pederal
Election Campaign Act of 1971, as amended ("the Act").

After considering the circumstances of this matter, the
Commission has determined to exercise its prosecutorial
discretion and to take no action against the respondents. See
attached narrative. Accordingly, the Commission closed its Eile
in this matter on October 17, 1995. This matter will become
part of the public record within 30 days.

The Act allows a complainant to seek judicial review of the
Commission’s dismissal of this action. See 2 U.S.C.
§ 437g(a)(8).

Sincerely,

( R olosou (22

Mary L. “‘Baksar
Attorney

Attachment
Narrative




NUR 4195
NURTHA FOR COMNGRESS COMMITTEL

Willeam A. Choby filed a complaint alloging that the
SS Plus, a Pennsylvania newspaper, made an in-kind business
contribution to the Murtha for Congress Committee bK allowing
Representative NMurtha to contribute an article to the newspaper.
The complainant contends that the article was a campaign
advertisement and not a news article and therefore should have
included a disclaimer.

In response to the complaint, the Murtha for Congress
Committee states that the article published as a "Senior
Citizens Column” under the by-line of Congressman Murtha was
manifestly a non-political activity, part of Congressman
Murtha’s official duties, and did not expressly advocate the
election of Congressman Murtha. The Committee notes that the
article appeared in 55 Plus in March of 1995, months after the
election. 55 Plus responded that no expenditure, independent
expenditure, or contribution was made to or for Congressman
Murtha in relation to the article published and that the article
did not expressly advocate the election or defeat of a clearly
identified candidate.

This matter is less significant relative to other matters
pending before the Commission.




FEDERAL ELECTION COMMISSION
WASHINGTON, DC 20463

October 23, 1995

Gregory N. Harvey, Esq.
Morgan, Lewis & Bockius

2000 One Logan Square
Philadelphia, PA 191031-6993

RE: MUR 4195
Murtha for Congress Committee and Robert C.
Ondick, Treasurer

Dear Mr. Harvey:

On March 24, 1995, the Federal Election Commission notified
your clients of a complaint alleging certain violations of the

) Federal Election Campaign Act of 1971, as amended. A copy of

the complaint was enclosed with that notification.

After considering the circumstances of this matter, the

< Commission has determined to exercise its prosecutorial
discretion and to take no action against your clients. See
o attached narrative. Accordingly, the Commission closed its file

in this matter on October 17, 1995.

O

o The confidentiality provisions of 2 U.S5.C. § 437g(a)(12) no
longer apply and this matter is now lic. In addition,

M

-

although the complete file must be placed on the public record
within 30 days, this could occur at any time following
certification of the Commission’s vote. If you wish to submit
any factual or legal materials to appear on the public record,
please do so as soon as possible. While the file may be placed
on the Yublic record prior to receipt of your additional

w materials, any permissible submissions will be added to the

public record when received.

If you have any questions, please contact Alva E. Smith at
(202) 219-3400.

Sincerely, )

L’TaSaw("“%

Mary L. Taksar
Attorney

Attachment
Narrative




BUR 4195
NURTHA POR CONGRESS COMNMITTEE

Willeam A. Choby filed a complaint allcqing that the
S5 Plus, a Pennsylvania newspaper, made an in-kind business
contribution to the Murtha for Congress Committee bK allowing
Representative Murtha to contribute an article to the newspaper.
The complainant contends that the article was a campaign
advertisement and not a news article and therefore should have
included a disclaimer.

In response to the complaint, the Murtha for Congress
Committee states that the article published as a "Senior
Citizens Column”" under the by-line of Congressman Murtha was
manifestly a non-political activity, part of Congressman
Murtha’s official duties, and did not expressly advocate the.
election of Congressman Murtha. The Committee notes that the
article appeared in 55 Plus in March of 1995, months after the
election. 55 Plus responded that no expenditure, independent
expenditure, or contribution was made to or for Congressman
Murtha in relation to the article published and that the article
did not expressly advocate the election or defeat of a clearly
identified candidate.

This matter is less significant relative to other matters
pending before the Commission.




FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463

October 23, 1995

The Honorable John P. Murtha
U.5. House of Representatives

2423 Rayburn House Office Building
washington, D.C. 20515

Dear Representative Murtha:

On March 24, 1995, the Federal Election Commission notified
you of a complaint alleging certain violations of the Pederal
Election Campaign Act of 1971, as amended. A copy of the
complaint was enclosed with that notification.

After considering the circumstances of this matter, the

(o] Commission has determined to exercise its prosecutorial
discretion and to take no action against you. See attached

< narrative. Accordingl the Commission closed its file in this
matter on October 17, ¥99

~

The confidentiality provisions of 2 U.S.C. § 437g(a)(12) no
o longer apply and this matter is now public. 1In addition,
O

although the complete file must be placed on the public record
within 30 days, this could occur at any time following

~s certification of the Commission’s vote. If you wish to subamit
: any factual or legal materials to appear on the public record,
~= please do so as soon as possible. While the file may be placed
on the public record prior to receipt of your additional
- materials, any permissible submissions vill be added to the

public record when received.

If you have any questions, please contact Alva E. Smith at
e (202) 219-3400.

Sincerely,

aksar

Attorney

Attachment
Narrative
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wuR 4195
NURTRA POR COMGRESS CONMMNITTEE

Willeam A. Choby filed a complaint alleging that the
55 Plus, a Pennsylvania newspaper, made an in-kind business
contribution to the Murtha for Congress Committee b{ allowing
Representative Murtha to contribute an article to the newspaper.
The complainant contends that the article was a campaign

advertisement and not a news article and therefore should have
included a disclaimer.

In response to the complaint, the Murtha for Congress
Committee states that the article published as a "Senior
Citizens Column® under the by-line of Congressman Murtha was
manifestly a non-political activity, part of Congressman
Murtha’s official duties, and did not expressly advocate the
election of Congressman Murtha. The Committee notes that the
article appeared in 55 Plus in March of 1995, months after the
election. 55 Plus responded that no expenditure, independent
expenditure, or contribution was made to or for Congressman
Murtha in relation to the article published and that the article

did not expressly advocate the election or defeat of a clearly
identified candidate.

This matter is less significant relative to other matters
pending before the Commission.



FEDERAL ELECTION COMMISSION

WASHINCTON, D C 20463

October 23, 1995

Mickolas Datsko, Editor
55 Plus
7IT E. william Penn Highway
P.0. Box 254

gbensburg, PA 15931

RE: MUR 4195

Datsko:

Dear MNr.

On March 24, 1995, the rederal Election Commission notified
55 Plus of a complaint alleging certain violations of the
Pederal Election Campaign Act of 1971, as amended. A copy of
the complaint was enclosed with that notification.

After considering the circumstances of this matter, the

N Commission has determined to exercise its prosecutorial
discretion and to take no action against 55 Plus. See attached

=1 narrative. Accordingli, the Commission closed its File in this
matter on October 17, 1995.

- The confidentiality provisions of 2 U.S.C. § 437g(a)(12) no
o longer apply and this matter is now public. 1In addition,
although the complete file must be placed on the public record

od within 30 days, this could occur at any time following

3 certification of the Commission’s vote. 1If you wish to submit
any factual or legal materials to appear on the public record,

<r please do so as soon as possible. While the file may be placed
on the public record prior to receipt of your additional

C materials, any rmissible submissions will be added to the

public record when received.

I1f you have any questions, please contact Alva E. Smith at
A (202) 219-3400.

Sincerely,

Moo, & alpssa &3
Mary L.Taksar

Attorney

Attachment
Narrative




WOR 4195
NURTEA FOR COMNGRESS COMNITTELD

Willeam A. Choby filed a complaint alleging that the
55 Plus, a Pennsylvania newspaper, made an in-kind business
contribution to the Murtha for Congress Committee by allowing
Representative Murtha to contribute an article to the newspaper.
The coamplainant contends that the article was a campaign
advertisement and not a news article and therefore should have
included a disclaimer.

In response to the complaint, the Murtha for Congress
Committee states that the article published as a "Senior
Citizens Column®" under the by-line of Congressman Murtha was
manifestly a non-political activity, part of Congressman
Murtha’s official duties, and did not expressly advocate the
election of Congressman Murtha. The Committee notes that the
article appeared in 55 Plus in March of 1995, months after the
election. §S Plus rosganaed that no expenditure, independent
expenditure, or contribution was made to or for Congressman
Murtha in relation to the article published and that the article
did not expressly advocate the election or defeat of a clearly
identified candidate.

This matter is less significant relative to other matters
pending before the Commission.




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C 20463

MSISTEBD MR # _ATS

pate Fivep /29~ caera 0. 2

cAERMN _G.€ .G




