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Richard Mayberry
Attorney and Counselor At Law

Se~wO Fbwo
S 16th ftre N.W

washnton, D.C. 20006
(202) 7854677

Fax (202) 835-1912 or 835-8136

March 9, 1995

Danny L. McDonald, Chairman
Lee Ann Elliot, Vice Chairman

and
Lawrence Noble, Esquire
General Counsel

Federal Election Commission
Room 824
999 E Street, N.W.
Washington, D.C. 20463

Re: Initiation of omliana %aUttgh

4~U

Dear Gentlemen and Ladies:

I hereby file the original and three (3) copies of the a
verified complaint [with exhibits] against President Bill Clinton,
The Clinton For President Committee, and Robert A. Farmer, Bruce R.
Lindsey, Treasurers.

In addition,
complaint:

I file the following attachments to the

* verifications of complainants
* designations of counsel

All communications between the Commission and the

fT~

ImS ~im
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complainants shall be directed to me.
questions, please contact me.

Should you have any

Sincerely yours,

Richard Mayberry

cc: All Complainants
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I wear under the penalty of perjury that the information ncotainedin this cgx-ylainant. is true and accurate to the best of my persnl
kzwledge, information and belief.

Signed: 44-'4 r~

Print or Type Nam: 194AJ ,4 C67qrLIE8

Date: 3/7/9

STAM or r,&4AJ

l.2ebq Al 0 /1 a Notary Public, hereby certify that o
the 7f" day Of A195, //q_ /Y. ( i-kih psA PUG

acknowledg.4 that he/sbe signed the foregoing o ven a san*

mlainant aad swore to the contents of the oo la1.nt.

Notary Public

MY Commision expires: f ~

03-07-96 12:51PM P003 #35
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eleftoedi. nLor tUion and belief.

ligned:

Print or' Type SaM:&o2=

Date: ~ C~

STAU Or' A' i. ,

I *L cs~ a Notary Public, heby oertity that on

the yof ______________ Ipew DaLy

aekpl that(sheb signed the foreeing doiam a on

ocoploinant and swore to the emotet of the oomp1aint.
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r swear under the penalty of perjury that the infoxtion contained
LU thiG cav~lainant is tru.e and accuIrate to the beat of my personal'xrll!lie, lnfortton be.6i e f.

Signed: '

Print or Type name: &
Date: _ _ _ _ _ _ __ _ _ _ _ _ _ _

STE~ OF /-)It&elYA/C, 7)iv

i. 
_ ,a Notary Public, hereby certify that on

the day of A1(-LL 995* 7--- / d Iri ls e.1a2y
acknoewlefdd that he/she signed the forsing do e u~t a* an

compainant and swore to the conentS of the o€mplaint.

Notary Public

My Comission expi-re,:6 ?

202 23 i12 02-01-04. 12-stvv Poo? slv
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I mmar unds the Penalty of perjury that the intorutof C'mtainedin this oa IL4ne is true and curte to the bet of u.. perso alknew~edge, inforation and belief.

Signed:

Print or Type Nam:

STA= OP 'draw _______

" __ __ __ _a notary PublWc, hereby coqtlfy b.ht on

the j & of :Log o,s, 59e-r/ PZC Ry
anow~dlge,~ that: he/she signed the f-erenjg dI*cMMnt a an

oooPaiunat ad swore to the Contents of the ou oaLnt .

PyUL~, STalo OF NW YUeQWMWE UK LESWIY

My Comrmisioni expires:

03-07-95 12 z5irm r003 X36
23 035 ;;1,-
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I wear under the penalty of perjury that the infoagetion contained
in this =lainant is true and accurate to the best of my personal
knowledge, information and belief.

Signed: _e~~ '- 240
SY#A1vrv cime. * -7evS7- O F S .V P0iUW6uuIW I fbA4MT1-)

Print or Type Namn: At-A#.i PA. GdITL4cEI%

Date: _ |C"

STATZ OF __________

f i orf4En a Notary Public, hereby etify that an

the .. day of /Vl4LOi6 2 995v '41c" A& cr~e esal

acknowledged that he/she signed the foregoing docimat as an

ooplainant and swore to the contents of the complaint.

Notary Public

MY Cormission expires:-, i/~

03-07-9 12:51PM P003 335
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I swear under the penalty of perjury that the informtion contained
in this caplainant is true and accurate to the best of my personal
knowledge, information and belief.

Signed:

A~t5ci ~c r-Q~T r~i o E T"(- o4 ~ F' F'kE C,~C
Print or Type Name: ROK AP O DJ

Date: ___ ___ ___ __1-___<_ ____Ax-_

STMTZOF A i An ig;

x,7ek~A .a Notary Public, hereby certify that an'

the 00 Ga y of /1 4,z. :1, 995,' LA ~ i2prOa"ly
acknowledged that he/sbe signed the foregoing CO m nt as an

comlainant and swore to the contents of the coplaint.

Notary Public

my Commision expires: ,F/7v !-

03-07-96 12:51PM P003 335202 835 1912
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Richard Mayberry, Attorney-At-Law, is hereby designated, as my

counsel and in authorized to receive all notifications and other

coammications from the Federal Election CommipLon and to act on

my behalf before the Commission.
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Ri hard mayberry, Atton ey-At -Law, is kweW designated' my

counsel and is sutled to mrcoie all noti2tsotLona and other

am incatione from the Federal Blection Co aLo, and to'act on:
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Richard Mayberry, Attorney-At-Law, im ",reby desigatOd' a M uy

counsel and is authorized to receive all .otifica0ions and other

cowmTunicationu from the Federal Election ComissLon and to act on

my behj;alC bore ~h1e commisi±on.
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Richard Nayberry, Attorney-At-Law, is hereby designated, as my

counsel and is authorized to receive all notificatiusi and other

COo~unicatloni fro the Federal Election Commwision and to act on

my behalf before the Cotission.
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I sOear under the penalty of perjury that th information contauedin this complainant in true and accurate to the best of my peroaal
knowledge, information and belief.

I ROMOAlZIt, Af4ffkLX4AL Abr i jno FCO,4 P. irreg
Print or Type Nam~: S.U H.sW4JU

Date: - a. L99

STATE OF _______

I, a Notary Public, hezeby oertifr that c

the d ay of f -.. 2995 ,-TLJ 114 aAL4t. I Pem
, acpledged that he/she *Lgned the foregoing Gocuat as a"

) ainant and wore to the contents of the oo0laLat.

Notary Public

My Cominasoro expires: / /?

a-ex __ 202 S221 1I1 -
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Richard Mayberry, Attorney-At-Law, is hereby designated an my

counsel and is authorized to receive all notifications and other

commications from the Federal Election Commission and to act on

my behalf before the Comission.
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In the Matter of

President Bill Clinton, I c)-
The Clinton For President Committee, MUR *
and Robert A. Farmer, Bruce R. Lindsey
Treasurers

Respondents.

Complainants, by and through counsel, believing a violation
of statutes and regulations under the jurisdiction of the Federal
Election Commission (OFEC" or "Commission') has occurred initiate
this complaint pursuant to 2 U.S.C. section 437g(a)(1) and 11
C.F.R. section 111.4 against the Respondents identified below.

Complainant Alan Gottlieb, 12500 Northeast Tenth Place,
Bellevue, WA 98005, is a citizen of the United States, member of
the Republican Party, registered voter in the state of Washington,
and taxpayer to, among others, the U.S. government. Gottlieb
caucused in the 1992 presidential primary and voted in the 1992
general presidential election, and intends to caucus in the 1996
primary and vote in the 1996 general presidential election.

Complainant, Michael A. Siegel, 919 30th Ave South, Seattle
98144, is a citizen of the United States, registered voter in the
state of Washington, and taxpayer to, among others, the U.S.
government. Siegel is a member of the Democratic Party and
caucused in the 1992 presidential primary and voted in the general

elections. Siegel intends to caucus in the 1996 primary and vote in
the 1996 general presidential election.

Complainant Todd Herman, 11203 East 36, Spokane, WA 99206, is
a citizen of the United States, member of the Republican Party,

Page 1 of 8.
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retered voter in the state of Washington, and taxpayer to, among
Others, the U.S. government. Herman caucused in the 1992
presidential primary and voted in the 1992 general presidential
election, and intends to caucus in the 1996 primary and vote in the
1996 general presidential election.

Complainant Joseph P. Tartaro, 267 Linwood Ave., Buffalo, NY
14209. is a citizen of the United States, registered voter in the
state of New York, and taxpayer to, among others, the U.S.
government. Tartaro is a registered Democrat and voted in the 1992
presidential primary and general elections. Tartaro intends to
vote in the 1996 presidential primary and general elections.

Complainant Second Amendment Foundation, 12500 Northeast Tenth
Place, Bellevue, WA 98005, is a tax-exempt public charity organized
and operated to educate the American public on the issues impacting
the Constitutional right to bear arms. The Foundation is exempt
from taxation under Section 501(c) (3) of the Internal Revenue Code.-

Complainant Center For the Defense of Free Enterprise, 12520
northeast Tenth Place, Bellevue, WA 98005, is a tax-exempt public
charity organized and operated to educate the American public on
the issues impacting free enterprise in the United States and has
a specific interest in the fiscal responsibility of the federal
government, misuse of tax funds, government waste, and the
effectiveness of the functioning of government. The Center is
exempt from taxation under Section 501 (c) (3) of the Internal
Revenue Code.

Complainant American Political Action Committee (NAmeriPAC0],
POB 1682 Bellevue, WA 98009, is a political committee organized and
operated to promote the candidacies of individuals whose position
on the issues promotes the individual civil liberties of all
Americans and has a specific interest in promoting honest and
lawful campaign conduct by candidates. AmeriPAC is a multi-
candidate political committee registered with the Federal Election
Commission. AmeriPAC has an organizational interest in equal
access to campaign finance f or all candidates, prevention of any
candidate receiving unfair campaign advantage through violation of
election laws and in fair and competitive elections administered
with the same rules and regulations for all candidates.

Page 2 of 8.
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Respondent Bill Clinton was a candidate in the Democratic

primary and general election for President of the States in 1992.
He is the President of the United States, and his address is The
White House, 1600 Pennsylvania Avenue, NW, Washington, D.C.

Respondent Clinton For Presidency Committee (the "Clinton
Committee"] is the principal campaign committee of Bill Clinton for
the primary election of 1992. The Committee is registered with
the Federal Election Commission and identifies it address to be POB
615, Little Rock, Arkansas 72203 on its May 22, 1992 amended
Statement of organization.

Respondent Robert A. Farmer is Treasurer, and Respondent Bruce
R. Lindsey is Assistant Treasurer of the Clinton For President
Committee. The Treasurers, address is the same as the Clinton
Committee' s address.

other interested parties include:

The Clinton/Gore '92 Committee is the principal campaign
commnittee of Clinton for the 1992 general election. Its address is
112 West Third Street, Little Rock, Arkansas 72203. Robert Farmer
is identified on the 7/14/92 Statement of Organization as the
Treasurer.

N0
The Clinton/Gore '92 General Election Legal and Accounting and

Compliance Fund [the "GELACO or the mClinton/Gore'92 General

Election Compliance Fund"] is the committee for the general
election operated to maintain compliance with federal election laws
for the Clinton campaign. Its address is POB 615, Little Rock,
Arkansas 72203. David Watkins is identified as the treasurer on
its 5/22/92 Statement of Organization.

OVERVIEW OF COMPLAINANT

President Clinton engaged in a scheme to enhance the resources
available for the promotion of his candidacy in the 1992 general
election. His primary election campaign committee, the Clinton
For President Committee, manipulated its post-convention cash
balance and debts in order to receive public matching funds to
which Clinton was not entitled and were used in the general
election by the Clinton/Gore '92 General Election Compliance Fund.

Page 3 of 8.



These resources were assumedly used for legal and accounting
purposes, and thus subsidized Clinton's direct electioneering and
the Clinton/Gore'92 Committee's campaign efforts since additional
campaign resources were not spent on compliance matters.

Specifically, in excess of $5.8 million dollars in private
contributions were solicited and received by the Clinton For
President Committee. Instead of application of these funds to
extinguish a campaign debt in excess of $7 million as required by
FEC regulations, the Clinton Committee intentionally and illegally
diverted in excess of $2.4 million dollars to a legal and
accounting fund for the general election. This scheme enabled the
Clinton Committee to receive $2.9 million in additional matching
funds to which it was not entitled.

The U.S. Treasury, and the American taxpayer has suffered
damages in an amount calculated to be $2.9 milliLon.

This complaint alleges the Respondents' conduct constitutes
a violation of chapter 95 of title 26 of the United States Code and
is brought pursuant to 2 U.S.C. section 437g (a) (1).

VIOLATON QF PRAL EECTrIOn JAMS

The alleged conduct of the Respondents which violated statutes
and regulations under the jurisdiction of the Commission,
specifically the Presidential Primary Matching Payment Account Act,
and the Commwission regulations promulgated thereunder, is as
follows:

A. The Clinton Committee solicited contributions up to and
including July 17, 1992 for the primary election for the Clinton
For President Committee and represented to the contributors that
the contributions could be matched by federal funds. The
contributions were made payable to the Clinton For President
Committee and the Clinton For President Committee deposited the
contributions in the Clinton For President campaign depository.
Clinton was nominated on July 15, 1992 which is his date of
ineligibility, or "DOI", for additional primary public financing.
After the date of ineligible private contributions must be applied
to a campaign's deficit before any matching funds may be received
by the Clinton Committee.

Page 4 of 8.
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Contributions deposited between July 16 and October 2, 1992 by
the Clinton Committee from these solicitation totaled in excess of
$5.8 million. Of the funds collected as a result of the
solicitation for the primary election, the Clinton Committee
transferred $2.4 million to the Clinton/Gore'92 General Election
Compliance Fund, instead of applying them to reduce the post-
convention debt. This had the effect of skewing the net balance
for outstanding campaign obligations, or "NOCOO which is the basis
for receiving public funds to retire the campaign debt.

Between July 16, and October 2, 1992 the Committee submitted
for matching requests totaling over $6 million. Relying on the
accuracy of the submissions as being eligible to be matched, the
FEC certified for payment the same amount which was paid by the
U.S. Treasury.

Thus, the Clinton Committee was able to receive an additional
$2.9 million dollars to which it was not entitled under 26 U.S.C.
section 9034.1. The Committee received this inflated amount
because they intentional made a business decision not to apply all
of their primary funds to their net outstanding campaign
obligations in order to receive additional campaign resources from
public funds.

See generally the FEC Report of the Audit Division, relevant
sections are attached as Exhibit 1 at 78-91 and are incorporated by
reference herein and the Statement of Reasons to the Final Audit
Report by Commissioners Elliot, Aikens, and Potter which is
attached as Exhibit 2, and is incorporated by reference herein.

The Respondent's actions to inflate the NOCO by divert post-
convention contributions from use in retiring primary election debt
in order to receive close to $3 million in public funds to which
Clinton was not entitled violates the Presidential Matching Funds
Act, 26 U.S.C. section 9034 and 9037 and 11 C.F.R. section 9034.1
(b), and are an illegal redesignation violative of 11 C.F.R.
section 9003.3(a) (1) (iii) (A) and (D).

B. As previously stated, the Clinton Committee submitted
funds raised after the date of ineligibility from the referenced
solicitations for matching funds for primary election debt
retirement and then transferred some of these funds to the GELAC

Page 5 of 8.



for general election compliance. The transferred funds were
indistinguishable from the funds submitted for matching with
taxpayer dollars in that they were solicited by the same mailing,
mailed to the same address, made payable to the same comhmittee and
received at the same time. See Statement of Reasons, Exhibit 2 at
6.

Assuming ad arguendo some of the contributions were not
designated for the primary, the only position consistent with the
letter and spirit of the Presidential Primary Matching Payment
Account Act is that none of the contributions were designated for
the primary. Accordingly none of these contributions are eligible
for matching funds.

The act of making a submission for matching funds based upon
nonmatachable contributions is in violations of 26 U.S.C. section
9034 and 9037.

THE PUBLIC INTERRST

For the American people, the following, inter alia, public
interests are at stake in the Commnission reaching a prompt
determination that the Respondents violated relevant federal
election laws and applying appropriate sanctions:

a. preserve the integrity of the public financing system;

b. punish the unfair advantage Clinton took in the 1992 general
election by use of millions of extra campaign dollars;

c. deter future candidates from manipulating their books in the
1996 presidential primaries to secure unfair competitive
advantage;

d. restitution to the U.S. Treasury of $2.9 million;

e. replenish the federal treasury to ensure there is sufficient
funds for public financing of the 1996 presidential election;
and

f. ensure equal justice under the laws in the application of the
campaign finance statutes in an even-handled manner to all
persons - - even if one Respondent is the President of the
United States.

Page 6 of 8.



For the Federal Election Coimmission the following, inter all&,
Public interests are at stake in the Commission reaching a prompt
determination that the Respondents violated relevant federal
election laws and applying appropriate sanctions:

a. restore public confidence in the Commission's ability to make
a unified nonpartisan decision directly impacting the agency's
power to protect the public fisc;

b. avoid abrogation of Congressional authority by turning a
conditional grant of public funds into a flat entitlement for
maximum financing; and

c. employ proper procedure to change agency policy by
implementing rulemaking, with the opportunity for public
comments, on any changes the FEC will make in the public

incing regulat~ions.

The individual Complainants and the over 650,000 members,
supporters and contributors of the Second Amendment Foundation,
Center For the Defense of Free Enterprise,, and American Political
Action Committee are committed to vindication of the these
interests in this case.

The Respondents committed knowing and willful violations of
the Presidential Primary Matching Payment Account Act. The
Commission should impose pursuant to 2 U.S.C. section 437g(a) (5) (B)
a penalty in an amount equal to 200%- of the contributions and
expenditures in the violation, or $5.8 million.

The diversion of millions of dollars in a presidential
campaign is a major campaign decision which would involve the
candidate and the campaign treasurers. Each individual is
responsible for the actions of the Clinton For President Committee
because, upon information and belief, each either participated in
the course of conduct or assented to this conduct or ratified it.

The Respondents are jointly and severally liable for the
penalties.

Page 7 of 8.
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For these reasons, all Complainants respectfully request that
the Commission find that Respondents have violated the federal
election laws, and impose significant penalties. Since the
Commission is familiar with the underlying facts and the FEC
determination of these election law violations will have a
significant impact on similar campaign tactics employed by
candidates in the 1996 presidential primaries, the Complainants
request that this matter under review be processed on an expedited
basis.

Respectfully submitted,

Date: March 9, 1995
Richard ?aybefiy
Counsel For Complainants

Suite 700
888 Sixteenth Street, NW
Washington, DC 20006
Telephone: 202-785-6677
FAX: 202/835/1912

Of counsel: Robert Ricker

Page 8 of 8.



REPORT OF THE AUDIT DIVISION
ON

Clinton for President Committee
mbe27, 1994

FEDERAL ELECTION COMMISSION
99 E STREET, N.W.
WASHINGTON, D.C.
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D. Receipt of Matching Funds in Excess of Entitlement

Section 9034.1(a) of Title 11 of the Code of Federal
Regulations states, in part, that a candidate is entitled to
matching funds for each matchable contribution except that a
candidate who has become ineligible may not receive further
matching payments regardless of the date of deposit of the
underlying contributions if he or she has no net outstanding
campaign obligations.

Section 9034.1(b) of Title 11 of the Code of Federal
Regulations states that if on the date of ineligibility a
candidate has net outstanding campaign obligations as defined
under 11 CFR 9034.5, that candidate may continue to receive
matching payments for matchable contributions received and
deposited on or before December 31 of the Presidential election
year provided that on the date of payment there are remaining net
outstanding campaign obligations, i.e., the sun of contributions
received on or after the date of ineligibility plus matching funds
received on or after the date of ineligibility is less than the
candidate's net outstanding campaign obligations. This
entitlement will be equal to the lesser of: (1) The amount of
contributions submitted for matching; or (2) The remaining net

Coutstanding campaign obligations.

VII Section 9034.5(a)(2)(i) of Title 11 of the Code of
Federal Regulations in defining cash on hand for purposes of a
committee's Statement of Net Outstanding Campaign Obligations

ISO states that the amount includes cash on hand as of the close of
business on the last day of eligibility including all

n contributions dated on or before that date whether or not
submitted for matching.

Section 9038.2(b)(1)(i) of Title 11 of the Code of
Federal Regulations states that the Commission may determine that
certain portions of the payments made to a candidate from the
matching payment account were in excess of the aggregate amount of
payments to which such candidate was entitled. Examples of such
excessive payments include payments made to the candidate after
the candidate's date of ineligibility where it is later determined
that the candidate had no net outstanding campaign obligations as
defined in 11 CFR 59034.5.

Section 9003.3(a)(1)(iii) of Title 11 of the Code of
Federal Regulations (General Election Legal and Accounting
Compliance Fund-Major Party Candidate-Sources of Funds) states, in
part, that funds received after the beginning of the expenditure
report period but which are designated for the primary election,
and contributions that exceed the contributor's limit for the
primary election, may be redesignated for the legal and accounting
compliance fund and transferred to or deposited in such fund if
the candidate obtains the contributor's redesignation in

Paae 82, Ararnved 12/27/94
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accordance with 11 CFR Slo.l. Contributions that do not exceed
the contributor's limit for the primary election may be
redesignated and deposited in the legal and accounting compliance
fund only if:

(A) The contributions represent funds in excess of any
amount needed to pay remaining primary expenses;

(B) The redesignations are received within 60 days of the
Treasurer's receipt of the contributions;

(C) The requirements of 11 CFR S110.1(b)(5) and (1)
regarding redesignations are satisfied; and

(D) The contributions have not been submitted for matching.

Section 110.1(b)(2)(i) of the Code of Federal
Regulations defines, in part, when a contribution is made with
respect to a particular election. The provision states that in
the case of a contribution designated in writing for a particular
election, the election so designated.

Section 110.1(b)(4) of the Code of Federal Regulations
states in part that a contribution is considered to be designated
for a particular election if:

1) The contribution is made by check, money order, or
other negotiable instrument which clearly indicates the particular
election with respect to which the contribution is made;

2) the contribution is accompanied by a writing,
signed by the contributor, which clearly indicates the particular
election with respect to which the contribution is made; or

3) the contribution is redesignated in accordance with
11 CFR 110.1(b)(5).

The Interim Audit Report concluded that the Committee
had net outstanding campaign obligations on July 15, 1992 of
$7,588,794. The Committee received private contributions totaling
$5,863,410, between July 16, and October 2, 1992. During this
same period of time the Committee received matching fund payments
of $1,431,599 on August 4, 1992, $1,786,327 on September 2, 1992,
and a final payment of $2,825,181 on October 2, 1992.

On August 21, 1992, the Committee opened a checking
account known as the Suspense Account. With minor exception, the
contributions from individuals deposited after August 21, were
deposited into this account. Contributions deposited into this
account were included in the Committee's disclosure reports.
Based on our review of contributions deposited, it appears that
the Committee obtained redesignation letters and subsequently
transferred the majority of the contributions to the Compliance
Committee. Relatively few of the contributions were in excess of
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the contributors' primary election contribution limit and the
Committee had remaining primary expenses to be paid. During the
period when the redesignations were being sought for the
contributions deposited into the Suspense Account, the Committee
continued to request and receive matching fund payments based on
NOCO statements that did not recognize contributions deposited
into the Suspense Account. The Committee transferred to the
Compliance Committee contributions totaling $2,444,557. Of the
$2,444,557 transferred, private contributions totaling $1,025,404
were deposited by the Committee after September 2, 1992, the date
on which the Audit staff calculated that the Candidate received
the last matching fund payment to which he was entitled. Those
contributions deposited after September 2, 1992 are not considered
in the analysis below.

In the Interim Audit Report it was explained that the
Audit staff examined each deposit of contributions between July
16, and October 2, 1992 to determine the amount of primary
contributions available to pay remaining primary election
expenses. In making the determination, any contribution that was
in excess of the contributor's primary election limit was
excluded. Also excluded were any contributions that, even though
deposited into a primary election account, showed a payee or other
notation that suggested the contribution was meant for the general
election or was in any other way designated by the contributor for
the general election. Based upon our review, it was determined
that contributions deposited between July 16, and September 2,
1992, totaling $155,686, could have been transferred to the

11 Compliance Committee.

Based on the information available at the time of the
Interim Audit Report, a calculation was presented that showed that
as of September 2, 1992, the Committee had received matching funds
in excess of the Candidate's entitlement in the amount of

C $849,172. After that date the Candidate received one matching

tn fund payment totaling $2,825,181 bringing the amount of matching
funds received in excess of entitlement to $3,674,353 ($849,172 +

C\ $2,825,181).

At the exit conference, the Committee's accountant
stated that at a point the Committee determined that it was
solvent and the transfers were permissible. The Audit staff noted
that such a calculation worked only if the matching funds to be
generated in the future were considered an accounts receivable.
The Committee's accountant agreed. The Committee strongly
disagreed that any repayment was due.

The inclusion of matching funds to be generated from
future matching fund requests, as an asset, is not appropriate
when determining remaining matching fund entitlement.
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In its response to the exit conference, the Committee

again explained that as of a date after the Candidate's date of
ineligibility, it was determined that the Committee no longer had
outstanding campaign obligations in excess of funds available to
pay them.

The Committee goes on to state that "Itjhe Committee
disputes the auditors' assertion that these contributions could
not be redesignated to GELAC. That assertion is contrary to law.
Those contributors properly and legally designated those
contributions in writing for GELAC pursuant to 11 CFR 5110.2 7/ and
the auditors cannot prohibit the Committee from maintaining those
contributions in the GELAC.

*The Committee further disagrees with the auditors'
method of applying contributions and matching funds to determine
when there is no additional entitlement.0

with respect to the propriety of the redesignations, the
Interim Audit Report stated that 11 CFR 5110.1 is not the relevant
regulation. That regulation specifies the procedures and time
limitations that apply to a redesignation when a redesignation is
appropriate. As stated above, 11 CPR $9003.3(a)(1)(iii) clearly
states that the redesignations pursued by the Committee were not
permissible. That section states that only if no remaining
primary expenses are to be paid, may primary contributions not in
excess of the contributors limit be redesignated to the compliance
fund. The definition of remaining primary expenses is clearly
stated in 11 CFR 59034.1(b) which speaks to remaining matching
fund entitlement. That definition states that remaining net
outstanding campaign obligations is the candidate's net
outstanding campaign obligations on the date of ineligibility less
"the sum of the contributions received on or after the date of
ineligibility plus matching funds received on or after the date of
ineligibility.* Therefore, in the case of a publicly funded
candidate, the Commissions regulations concerning the receipt of
public funds place limitations on a comittee's ability to seek
redesignations of contributions to other elections that are not
contained in the more general application regulations at 11 CPR
5110.1.

The Interim Audit Report also explained that the
definition and the calculation of remaining entitlement to which
the Committee objects enjoys a long and consistent history in
Commission regulation and practice. This interpretation dates to
a December 1976 memorandum to the Commission proposing an
amendment to then section 134.3(c)(2) of the Commission's
regulations. This proposed regulation stated that *a candidate

7/ The Committee claimed that it complied with 11 CFR 5110.2.
We assume that it meant section 110.1.
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shall be entitled to no further matching funds if, at time of any
submission for certification, the total contributions and matching
funds received after the ineligibility date equals or exceeds the
net obligation outstanding on the date of ineligibility'.

The 1979 Explanation and Justification of 11 CFR 59034.1
explains that for candidates who have net outstanding campaign
obligations on the date of ineligibility, '[blasically, these
candidates are entitled to payments only if the private
contributions received between the date of ineligibility and the
date of submission are not sufficient to discharge the net debt'.
A simplified example of the calculation presented in the interim
Audit Report follows this explanation. Finally, it is explained
that the regulation "furthers the policy that the candidate should
use private contributions to discharge campaign obligations
wherever possible'. The 1983 Explanation and Justification for
the same provision states that the section had 'been revised to
state that to receive matching funds after the date of
ineligibility, candidates must have net outstanding campaign
obligations as of the date of payment rather than the date of
submission. Thus, if the candidate's financial position changed
between the date of his or her submission for matching funds and
the date of payment reducing the candidate's net outstanding
campaign obligations, that candidate's entitlement would be
reduced accordingly'. This revision reinforces the requirement
that private contributions received must be applied to obligations
prior to the receipt of further matching funds. The 1991
Explanation and Justification for 59003.3 states that
"contributions redesignated must represent funds in excess of any
amount needed to pay remaining primary expenses. if this
requirement is not met, the committee would have to make a
transfer back to the primary account to cover such expenses*.

Finally, each edition of the Commission's Financial
Control and Compliance manual For Presid-ential Primary Candidtea
Receivin!g Public Financing, beginning with the first in 1979, has,*
in some form provided, an explanation and example of the
calculation contained in the Interim Audit Report and again below.

The Interim Audit Report noted that the Committee's
position is inconsistent with the plain meaning of the
Commission's Regulations concerning post ineligibility date
matching fund entitlement as well as the long established
Commission practice and policy.

The recommendation in the Interim Audit Report
concerning this matter requested the Committee provide evidence
demonstrating that it did not receive matching funds in excess of
entitlement. Absent such a demonstration, it was stated that the
Audit staff would recommend that the Commission make an initial
determination that the Committee repay $3,674,353 to the U.S.
Treasury. Finally it was noted that the amount of the repayment
was subject to change upon further review.
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In response to the Interim Audit Report the Committee
puts forth several arguments why no repayment is due. To begin
with, the Committee argues that the contributions in question were
not primary contributions but rather were for the most part
undesignated contributions received after the date of the primary
election and, pursuant to the 11 CR $110.1. general election
contributions. As general election contributions, the Committee
contends that no redesignations were necessary to transfer the
contributions to the Compliance Committee. The Committee states
that the redesignations were obtained by the vendor who processed
contributions for the Committee without the Comittee's knowledge.
The explanation suggests that due to provisions in that vendor's
contract, the vendor stood to gain by sending the redesignation
requests.

In support of their conclusion that no repayment is due,
the Committee, using its interpretation of the provisions 11 CFR
5110.1, submitted a calculation of the amount that could be
considered general election contributions without need of
redesignations. In support of this calculation the Committee
response included lists showing the deposit date, number and
amount that were considered to represent general election
contributions. The lists were divided into three categories;
contribution checks made payable to Clinton for President with an
unsigned primary contributor card attached,8/ contributions checks
made payable to Clinton for President without a contribution card
attached, and contribution checks made payable to other than
Clinton for President with or without a contribution card
attached. The Committeees analysis includes contributions through
part of January of 1993, well beyond the relevant period for
determining the amount of contributions that must be applied to
the primary debt, and concludes that $2,773,327 in contributions
deposited into primary accounts are actually general election
contributions. The Committee states that copies of the
contribution checks supporting their analysis were available for
our review at Committee Counsel's Offices.

The Committee's response goes on to state that the
redesignations received serve to make clear the contributor's
intent in any case where the contributor's intent is unclear from
the contribution check.

8/ Included in this and the following category are checks that
include Clinton for President in the payee. Thus checks
payable to Clinton for President Committee, Bill Clinton
for President, Clinton for President Campaign, and other
similar combinations are included.
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The Audit staff concluded that the Committee's analysis
was not consistent with the provisions of 11 CFR 5110.1, not
consistent with the matching fund regulations and the post date of
ineligibility matching fund entitlement system, and not consistent
with their own treatment of these contributions.

As noted, section 110.1 of the Commission's regulations
states that to be considered designated to a particular election a
contribution must clearly indicate the election with respect to
which the contribution is made. In the view of the Audit staff
the majority of the contributions in contention are so designated.
By the Committee's calculation, over $2.2 million of the $2.8
million in post date of ineligibility contributions were made
payable to the Committee and $1.6 million of that was photocopied
with a Committee solicitation attached. The Committee and
Compliance Committee have different and distinctive names, Clinton
For President Committee vs. Clinton/Gore '92 General Election
Compliance Fund. Each entity had its fundraising appeals that
made it clear which committee was soliciting the contributions.
Each committee is a separate entity, has separate accounts, files
separate reports with the Commission and has different funding
sources. Therefore, the Audit staff stated that a check made
payable to Clinton For President is designated in writing for the
primary election and, to conclude otherwise would be inconsistent
with other provisions in the matching fund regulations. As
explained above, the Commission's regulations have for many years
held that after the date of ineligibility private contributions
must be applied to a campaign's deficit before any matching funds
may be received by the committee. The Staff concluded that to
allow contributions solicited by, made payable to, received by,
and deposited by the primary committee to be transferred wholesale
to the general election compliance fund is completely inconsistent
with the matching fund regulations. Rather than minimize the
amount of post date of ineligibility matching funds paid to a
candidate such an interpretation would encourage candidates to
manipulate their contributions in such a way as to maximize their
receipt of matching funds.

The Audit staff analysis also concluded that other
sections of the Commission's regulations governing the matching
fund program support the Commission's interpretation. In 11 CFR
S9034.8(c)(7)(iv), it is clear that when dealing with joint
fundraising by publicly funded campaigns, contribution checks
made payable to a particular participant are considered to be
earmarked or designated to that participant. The case at hand is
similar. The contribution is made payable to a particular
committee.

Section 9034.5(a)(2)(i) of Title 11 of the Code of
Federal Regulations defines cash on hand to include all
contributions dated on or before the date of ineligibility. This
includes checks received and deposited after the date of
ineligibility. The Committee's analysis of their contributions
includes as general election contributions some contributions
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dated on or before the date of ineligibility. Finally, section
9034.2 of the Conissiones regulations define in part, a matchable
contribution to be one that is dated, physically received and
deposited by the candidate, or any of the candidate's authorized
committees, on or after January 1 of the year immediately
preceding the calendar year of the Presidential election, but no
later than December 31 following the matching payment period, and
made payable to the candidate or his or her authorized committees.
The Audit staff concluded that following the Committee's analysis
none of the contributions dated after the date of ineligibility
would be matchable. To match such contributions would suggest
that contributions intended for the general election and
transferable to the compliance fund could be matched for the
primary committee.

In the opinion of the Audit staff, the Committee's own
analysis was inconsistent with respect to these contributions.
The lists supporting those contributions made payable to Clinton
For President begin with deposits on August 6, 1992. The apparent
reason is that the Committee's final matching fund submission
contained contributions deposited through August 5, 1992. A
sample of the contributions deposited between the date of
ineligibility and August 5, 1992, was selected and examined to
determine if those contribution checks were different with respect
to payee or election designation. No difference was noted. Thus
it appears that more significant to the Committee's analysis than
an express election designation, is whether the Committee
submitted the contribution for matching. Even more revealing was
a review of the contributions contained on the Committees list of
contributions not made payable to Clinton For President and now
considered general election contributions. First, a number of
contributions are dated before the date of ineligibility and are
therefore considered cash on hand for NOCO purposes. Second, a
spot check of the contributions on this list dated after the date
of ineligibility and deposited before August 6, 1992 indicates
that the majority of the contributions were submitted for matching
and matched. In the opinion of the Audit staff the Committee
cannot have it both ways.

The Committee's response to the Interim Audit Report
goes on to argue that in August of 1992 the Committee made a
calculation of the cut-off date beyond which no further matching
funds would be sought. The Committee contends that this estimate
was made without benefit of hindsight or the results of the audit.
As a result, the Committee states that fewer contributions were
raised for the Compliance Committee than would have been the case
had the Committee known the position that the Commission would
take with respect to post date of ineligibility contributions.
The Comittee argues further that to require the Compliance
Committee to transfer the funds back to the Primary Committee
would result in unfairness to the Committee because it may leave
insufficient amount in the Compliance Fund to pay continued
general election winding down costs.
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This argument appears to refer back to the Committeets
response to this issue at the exit conference and its later
response to the exit conference. AS explained above, and in the
interim Audit Report, in the opinion of the Audit staff, the
Committeets calculation was not in accordance with the
Commission's current regulations or long standing practice.
Therefore, for the Commission to forgo the transfer from the
Compliance Committee and the recapture of matching funds In excess
of entitlement from the Committee, would constitute a matching
fund subsidy for the Compliance Committee. Such a subsidy would
be well beyond the statutory scheme.

The Committee also objects to the application of both
private contributions and matching funds as each is received
rather than accounting for matching funds at the time of
submission. The Committee notes two perceived problems with this
system. First is the uncertainty of a committee's private
contribution flow between the time a submission is made and the
time matching funds are paid. The Committee contends that it is
possible for a candidate's, matching fund entitlement to change
significantly between those two dates making the determination of
when no further funds are needed impossible. The Committee
suggests that a better approach would be to include matching funds
in the calculation at the time of submission. As explained above
and in the Interim Audit Report, the system in place furthers the
goal of having campaigns, to the extent possible, pay debts after
the candidate's date of ineligibility with private contributions.
As for knowing when no further matching funds are needed, it is
the committees that are in the best position to know if any
matching fund entitlement remains. It is the committees that know
on a current basis what changes may have occurred with respect to
their NOCO, what contributions have been received and the amount
of any pending matching fund submission.

Second, the Committee suggests that the current
procedure is unfair to the candidate who processes contributions
more slowly. The Committee uses as an example a case where
contributions received one month are not processed until the next,
causing a delay in the receipt of matching funds for those
contributions. The alleged inequity that the Committee addresses
occurs if the candidate is able to raise sufficient private
contributions to liquidate his NOCO before having an opportunity
to submit the earlier contributions and have them matched. Again,
the Commission's long standing policy is to encourage committees
to use private contributions to pay campaign debts. The
Committee's suggestion to make the entitlement calculation at the
time of submission rather than at the time of payment would
maximize the receipt of matching funds, while potentially leaving
the candidate with surplus private contributions received after
the last matchving fund submission is made.

As a final point, the Committee includes a footnote that
states:
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"The Committee believes that the Commission's approach in this
regard is inconsistent with the legal concept of 'entitlement.# A
candidate who qualifies for matching funds is entitled to receive
them in an amount equal to matchable contributions raised up to
50% of the expenditure limitation. 26 U.S.C. 59034. The process
would be far less costly and simpler to administer if the
Comission, at envisioned by the statutory language, were to match
qualifying contributions up to the 50% limitation and seek a ratio
surplus repayment once all obligations have been satisfied. 26
U.S.C. $9038(b)(3). In fact, if the Commission followed the
statutory scheme it may be possible to resolve the audits within
the six months contemplated in the surplus repayment provision.
id.'

Committee Counsel's highly optimistic analysis of the
benefits of the recommended change in approach aside, it is noted
that the Commission considered and rejected just such a system in
the course of its 1987 amendments to the Matching Fund
Regulations. More recently, a July 8, 1994, opinion by the U.S.
Court of Appeals for the District of Columbia in Lyndon B.
LaRouche and LaRouche Democratic Campaign °88 v. Federal Election
Commission is relevant. In that decision the Court quotes 11 CFR
§9034.1(b) concerning the application of private contributions to
a candidate's NOCO and states:

"This language would appear to be dispositive. A
candidate is entitled to receive post-DOI matching payments so
long as net campaign obligations remain outstanding; and the
regulation defines a candidate's 'remaining[NOCO], as the
difference between the amount of his original NOCO and 'the sum of
the contributions received ... plus matching funds received.'...
Whenever the sum of his post-DOI receipts equal the amount of his
NOCO-whether those receipts be in the form of private
contributions or matching payments from the public fisc-his
entitlement to further matching payments comes to an end. Even if
we were to find the regulation ambiguous, which we do not, we
would still have to accept the Couission's interpretation of
section 9034.1(b) unless we found it 'plainly inconsistent with
the wording of the regulation, ... which it is not.

"Having concluded that the Commission's interpretation
of its regulations is not merely reasonable, but compelling, we
must determine whether the regulations, as construed, represent a
permissible interpretation of the Act."

"Here, petitioners have failed to cite anything in
either the language or structure of the Act that would render the
Commission's interpretation of section 9033(c)(2) unreasonable.
To the contrary, its provisions make it clear that Congress wished
to restrict the availability of matching payments to candidates it
considered viable. Thus the Act expressly limits the class of
those who are eligible for funds, 26 U.S.C. S 9033, and it
withdraws the eligibility of candidates who fail to receive at
least ten percent of the vote in two successive primaries. Id S
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9033(c)(1)(B). Under the circumstances, we fail to discern why it
is impermissible for the Commission to adopt a regulation that
terminates post-DOI matching payments as soon as a candidate has
received sufficient funds from private and public sources to
liquidate his NOCO, whether or not they are so used."

Although President Clinton did not become ineligible due
to a failure to receive 10% of the vote in two consecutive
primaries, once he had past the date of ineligibility the
provisions of 11 CTR S9034.1 are applicable and as the Court
concluded, consistent with the statutory scheme.

After considering the Comittee's arguments and
examining the documentation assembled by the Committee to support
their calculations, the Audit staff again reviewed the composition
of the $155,686 allowance for contributions transferable to the
Compliance Committee included in the Interim Audit Report
calculations. That allowance included $34,585 in excessive
contributions redesignated to the Compliance Committee, $52,357
specifically designated to the Compliance Committee by virtue of
the payee or a notation on the check's memo line, and $68,744 in
contributions that were made payable to a non-specific payee
(e.g., Bill Clinton, Clinton Team, Clinton Campaign, etc.) dated
after the date of ineligibility and not associated with any
solicitation. In further review, it vas learned that many of the
contributions in the non-specific payee category deposited after
the date of ineligibility but on or before August 5, 1992 were
submitted for matching and matched. This is in accord with the
Commission's Guideline For Presentation In Good Order and
Regulations which state that a matchable contribution is to be
made payable to the candidate or his or her authorized committees.
Thus it was apparent that the Committee treated contributions with
such payees as primary contributions. The Audit staff could see
no reason to challenge that treatment. The amount that calculated
as transferable to the Compliance Committee from contributions
received and deposited by the Committee between July 16, and
September 2, 1992 was $99,806. That amount consists of $34,585 in
redesignated excessive contributions, $56,792 in checks made
payable to or otherwise designated to the general election
campaign, and $8,429 in cash contributions identified during the
review of records made available with the Committee's response to
the Interim Audit Report.

For the reasons presented above, the Audit staff
concluded that the Committee has received matching funds in excess
of the Candidate's entitlement. Presented below is a calculation
of the amount as presented to the Commission for consideration.
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Net Outstanding Campaign
Obligations(Deficit) at 7/15/92 ($7,878,678)

Private Contributions
(7/16/92-9/2/92) 5,275r9209/

Matching Fund Payment
(8/4/92) 1,431.599

Matching Fund Payment
(9/2/92) 1,786t327

Amount Received in Excess of
Entitlement LS6.168AL

Therefore, it was calculated that as of September 2,
1992, the Candidate had received matching funds in excess of his
entitlement. After that date the Candidate received one
additional matching fund payment in the amount of $2,625,181
bringing the amount received in excess of entitlement to
$3,440,349 ($615,168 + $2,825,181).

In the report considered by the Commission the Audit
staff recommended that the Commission make an initial
determination that the Committee was required to repay the United
States Treasury $3,440,349 pursuant to 11 CFR S9038.2(b)(1).

cO During the consideration of the Final Audit Report, the
Commission determined that, consistent with a similar
determination in the audit of the Bush-Ouayle campaign, certain
amounts discussed in Section II. B. 2., General Election
Expenditures, were allocable in part to the primary campaign. As
a result, the amount shown on the NOCO statement as receivable
from the General Committee was reduced. This adjustment causes a

C $424,602 increase in the Comittee's NOCO and matching fund
entitlement. Further, the Commission considered the question of
the application of private contributions to the Committee's

Cremaining net outstanding campaign obligations as of the date of
each matching fund payment, versus treating most post date of
ineligibility contributions as containing no election designation
and therefore transferable to the Compliance Committee.

9/ The Committee deposited private contributions totaling
$5,411,443 during the period July 16, 1992 to September 2,
1992. The private contributions noted above are net of
contribution refunds totaling $35,717, and contributions
from individuals, totaling $99,806, deposited in the
primary accounts that could be transferred to the
Compliance Committee ($5,411,443 - $35,717 - $99,806).
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A notion was made to support the Staff analysis
requiring the application of private contributions to remaining
net outstanding campaign obligations before the payment of further
matching funds. That notion failed by a vote of three to three
with Commissioners Potter, Elliott and Aikens voting in favor and
Commissioners McDonald, McGarry and Thomas voting against. A
second notion to consider all post date of ineligibility
contributions unmatchable unless specifically designated for the
primary election also failed by the same vote.

As a result of these Commission votes, only
contributions deposited through August 5, 1992, the last deposit
date for which contributions were submitted for matching, will be
applied to the remaining net outstanding campaign obligations
prior to subsequent matching fund entitlement determinations.
As compared to the calculation considered by the Commission on
December 15, 1994, $1,943,403 less in private contributions is
applied to the Committee's remaining net outstanding campaign
obligations. Also, post date of ineligibility contributions
deposited on or before that date will be considered matchable
without a specific election designation. This outcome produces
the following entitlement determination.

Net Outstanding Campaign Obligations
(Deficit) at 7/15/92, as revised ($8,303,280)

Less:
Private Contributions
(7/16/92-8/5/92) 3,332,51710/

matching Fund Payment
(8/4/92) 1,431,599

matching Fund Payment
(9/2/92) 1,786,327

Matching Fund Payment
(10/2/92) 2,825,181

Amount Received in Excess of
Entitlement $1.072 344

10/ The Committee deposited private contributions totaling
$3,381,102 during the period July 16, 1992 to August 5,
1992. The private contributions noted above are net of
contribution refunds totaling $22,280, and contributions
from individuals, totaling $26,305, deposited in the
primary accounts that could be transferred to the
Compliance Committee ($3,381,102 - $22,280 - $26,305).
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Therefore, as of October 2, 1992, the Candidate had
received matching funds in excess of his entitlement in the amount
of $1,072,344.

Recommendation #4

Given the Commission's actions with respect to this finding,
the Audit staff recommends that the Commission make an initial
determination that the Candidate is required to repay the United
States Treasury $1,072,344 pursuant to 11 CFR S 9038.2(b)(1).

E. Stale Dated Comittee Checks

Section 9038.6 of Title 11 of the Code of Federal
Regulations states that if the committee has checks outstanding to
creditors or contributors that have not been cashed, the committee
shall notify the Commission. The committee shall inform the
Commission of its efforts to locate the payees, if such efforts
have been necessary, and its efforts to encourage the payees to
cash the outstanding checks. The committee shall also submit a
check for the total amount of such outstanding checks, payable to
the United States Treasury.

The Audit staff performed bank reconciliations through
June 30, 1993 and determined that the total amount of outstanding
checks was $111,673. Of this amount, $79,119 were for checks
dated between November, 1991 and March 19, 1993.

In the Committee's response to the exit conference, it
provided documentation which demonstrated that checks totaling
$9,596 were not outstanding. However, the Committee did not
provide evidence which demonstrates that no liability exists for
those checks still considered outstanding nor were copies
presented of any negotiated replacement checks.

Therefore, in the Interim Audit Report checks totaling
$69,523 ($79,119 - $9,596) were considered outstanding.

In the Interim Audit Report, the Audit staff recommended
that the Committee present evidence that:

a) The checks are not outstanding (i.e., copies of the
front and back of the negotiated checks); or

b) the outstanding checks are void (copies of the voided
checks with evidence that no obligation exists, or
copies of negotiated replacement checks); or

c) the Committee attempted to locate the payees to
encourage them to cash the outstanding checks or
provide evidence documenting the Committee's efforts to
resolve these items.
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FEERAL FLEC1ION COMMISSION

Statement of Reasons
final Audit Report of the Clinton for President Committee

Commissioners Joan D. Aikenss Leo Ann Ulliott, Trevor Potter

On December 15, 19949 the rederal glection Commission
considered the Final Audit Report on the Clinton for PresidentCounittee. Unfortunately, a sajor riecommwendation in this Report

that required the Clinton Committee to make a substantial

repayment of taxpayer funds was blocked by three Cotmissionere.

This unprecedented action involved the Clinton Comaittee's

receipt of matching funds from the U.S. TreaSury in excess Of

its entitlement. The Comieslon's Audit Division found, *ed the

General Counsel agreed, thet the Clinton Committee improperly

diverted over a million dollars in private contributions from

the Prillay Comittee to a separate 6legal and accounting fund e

for the General Election. novever, the law requires these
private contributions be used to pay the remaining debts of the

primary committee.

The effect of this impermissible transfer was to
artificielly inflate the Primary Committee's debt. This camused
the U.. Treasury to sake an overpayment of taxpaeor fmds to

the Committee to cover that debt. Accordingly, the Audit

Division and General Cournsel reconmended the Committee repay
$2.9 million to the U.S. Treasuc. we voted for this

recommendation because this result was cleacly required by the

Comissions regulations and previous presidential audit&. We
regretfully conclude that our three colleagues' failure to

adhere to these rules, and their vote against this

tecomasendation, can only be considered arbitrary and capricious.

I. Commission Regulations and Procedures Required
the Clinton Commaitee Rake a Repayment

The commission's regulations at 9034.1(b) limit the amount

of public funds a candidate nay receive after the nomination to

the net debt outstanding at the time a matching fund payment is

received. To arrive at this debt calculation, all public and

private contributions are subtracted from debts outstanding.

Any net debt remaining would inciease the candidate's
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statement of Reasons Page 2
Clinton foc president Committee
by Commissioner Joan D. Aikens,
CoMilssioner Lee Ann £lliott and
Cqaissione' TreVOr Potter

entitlement to public funds to pay the debt. The long history
of this regulation makes it clear that it was designed to
encourage the payment of campaign debts, to the extent possible.
with private contributions.I/

Commission regulations at pact 9003.3(a)(1)(111) also
clearly state Contributions that are made after the convention
but which are designated for the primary election, and
contributions that excesd the contributor's limit for the
primary election may be redesignrated for the legal end
accounting compliance fund if the candidate obtains the

contributor's redesignation in accordance with 11 C.F.R. 110.1.
Contributions that do not exceed the contributor's limit for the
primary election may be redesignated and deposited to the legal
and accounting compliance fund only ift

(A) The contributions represent funds in excess of any
amount needed to pay remaining primary expensesu...

I/ The requirement at 11 c.r.R. 2 9034.1(b) that private
contributions be used to pay a committee's debts was receatly
upheld in Lyndon H. aRouche roache DemoJ

v. raC, 2830 137 (D.C. C 94). inaRouc
stated Othe language (of 0034.1(b)) would appear to be

dispositive. A candidate is entitled to receive post-0OX
matching payments so long as net campaign obligatios remain
outstanding, and the regulation defines a candidate's remaining

[NOCO) as the difference between the amount of his origial wOCO
and the sun of the contributions received.. plus matching 6.4.
i-iot* -d... -Whe-ever the sus of is post-DOx receipts equal the
amount of his NOCO-whether those receipts be in the torn of

-- hist eonti bt ie~sto-i-tcurn er Pa pt f___m-t j e ___
hh[c- t EO ft Vnit coma to a
-=17 11 It we were to find the cegulat-io ambiguous. ;hTh we
ao-not, we would still have to accept the Commissionts
interpretation of section 9034.1(b) unless we found it plainly
inconsistent with the voiding of the regulation, which it is

not. 20 r.3d at 140 (emphasis added).

*t~. .2 P.nw _i* __ I C 41-K 1 11 : i f- P. W,
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(D) The conttibutions have not been submitted for

matching.

(emphasis added).

This regulation was approved on a 6-0 vote by the
Commission a ts the 1986 election cycle when a similar issue
arose In the Dukakis audit. This regulation was designed to
moze clearly state the consistent position taken by the
Commission from the first publicly financed election in 1976.
In noting the need for this clearer regulation, Commissioner
Thomas pointed out during the Dukakis audit that:

on Its face, the (former) regulation would seen to allow
the redesignatlon of post-primary designated contributions
If the primary would have a debt afterward. Nowever, it
would be inconsistent with the Commission's congressionml
mandate to allow a committee to, in essence, er~eat debt
that would lewd to entitlement foc post ineligibility

matching funds. in other words a committee should not be
able to claim a net debt and hence entitlement to post
ineligibility matching funds it it dissipated its

CO permissible primary contributions to do so. Taken to its
extreme, a committee could redesignate all of its unmatchbed

'contributions ... and unnecessarily create a huge deficit
with a resulting claim for matching funds.

The current language of 9003.3(a)(1)(iii) pertaining to
redesignation of post-primacy designated contributions,

C effective April 8, 1987, evolved from a somewhat similar
provision in the previous version of 11 C.r.m. 9003.3.
However, the prior version made clear that such
redesignations were permissible only if the primary
comittee retained sufficient funds to pay its
remaining debts.

Contributions which are made after the beginning of the
expenditure period but which are designated for the primary
election may be deposited in the legal and accounting
compliance fund: provided that the candidate already has
sufficient funds to pay any outstanding campaign
obligations incurred during the primary campaign...
I11 C.F.F. 9003.3(a)(1)(iii) (effective July 11, 1963).]

P. er?
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Though the current language did not retain this protective

phrasing, there appears to hove been no intent to alter

the prior approach. ... indeed, as noted, it would be
contrary to public policy to allow the creation of debt and
the consequent entitlement to post ineligibility matching
funds. Accordingly, the Committee should be permwitted to

redesignate and transfet-out to the GELAC only so much of

the contributions as would not leave the Committee in a

net debt position. The remaining amount in question, ...

cannot be redesignated and transferred-out, must be repaid
by GOtAC, and must therefore be included in Committee's
cash on hand figure.2/

In order to clarify any ambiguity that may have occurred

during the 1988 Presidential audits, the Commission revised its
Presoidential regulations for 1992 to make absolutely clear that

public and private money be used for debt retirements and thMt

there i-- mTi-deroissibtlity and several prerequisites for

any redesignation of private funds. See 11 C.F.I. 9003.3(a)(1)
(i i) and 9034.1(b).

II. Application of These Rules to the Clinton Committee

By Splitting 3-3 on two cepayment motions, the Commiss104
tailed to apply these requlations to the Clinton Committee. por

example, there is no question that on the date of ineligibility

(i.e.. the date of Clinton's nomination, July 15, 1992). the

Committee had a debt of over $7 million. Sl icitations prior to

July 15 had clearly solicited funds for the primary campaign and
all contributions received were made payable to the Primary
Commlttee, and deposited into the primary account. Those

solicitations reminded the contributor that the contribution
could be matched. in fact, the last primary solicitation sent

on July 17, which solicited funds to retire the primary debt,

again reminded the contributor that the contribution could be
matched. 3/

2/ QUote of CommissiOner Scott Thomas from the Final Audit
leport on the Dukakis for President Comaittee, approved by

Commission 6-0.

3/ Subsequent solicitations wete mailed for contributions to

'hs General Election Legal and Accounting and Compliance Fund

(the OELAC). Those coviLtibutions Ar* nnt at issue here.

IM R-0-1'9-I . 11:0-k,
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Contributions deposited by the primary Committee from

these solicitetions totaled $5,8630410 between 
3uly 16 and

October 2, 1992. in that same time frame. the Committee

submitted final matching requests totaling 
$6,046,107. The

Committee received this inflated amount 
because they did not

apply all of their private funds to their net outstanding

campaign obligations. Instead, the Primoy Committee sought

redesig stions from their contributors 
and transferred

$2,444,5S7 to the GBLAC. This is in direct contravention of the

Commission's regulations governing matching funds. 9034.1(b).

In other words, the Committee took contributor checks

ditectly in response to primary solicitations, 
deposited them

into the primary account and submitted $2,600,519 for watching

funds while at the same time taking other contributions from the

sam solicitations and, claiming they vote intended fog the

OMLAC, transferred then to the Legal and Accounting Coplience

Fund.

in the Final Audit report, the Audit 
Divisio* correctly

recommended that the candidate had exceeded 
his entitlement to

further matching funds as of the date on 
which private

contributions and satching funds could have 
retired all debts.

This was in accord vith the previously cited public funding

regulations, their explanation and Justification, 
end the

Presidential Compliance Kanval. The amount the Audit Division

calculated the Committee received in excess 
of its entitlement

on this issue was over $2.9 million. 
The Audit Division

recommended this amount must be repaid to the U.S. Treasury.

The Office of General Counsel fully concurred 
with this

recoomendation.

in discussing this finding, our colleagues argued that

because of the general redesignation language 
at 11 C.P.R.

1 110.1 and the fact that the Comaittee 
had received

redesignations from many of the contributors, 
that we should

recognize the 'contributors' intent' and allow the Committee to

transfet the funds to the GKLAC.

We believe their analysis is faulty in that it fails to

take into account the specific language 
of the regulations

concerning outstanding debts from a presidential 
primary at

55 9003.3(a)(l)Iiii) and 9034.1(b).

P. 09
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Hovever, out colleagues' and the Committee's argument vent

even farther than simple redesignation. They argued that these

contributions vwere not specificslly designated for the primary
in the first place but were intended for the GlLAC depto the

fact that some of these contributions vere solicited by the

Primary Committee to retire primary debt; end all specifically

indicated on the solicitation that the contributions were

metchsblej and the checks were made to the order of the Primary

Committee and vere deposited in a Primary Committee account.

The result of the Commission's failure to approve Auditos

recommendation left us in the Impossible position of accepting

the Committee's argument that contributions deposited after 
the

Convention vee not primary contributions, but xether wter

N0 widesignated contibutions received after the primacy election,

and pursuant to 11 C.P.R. 110.1 vee automatically general

election contributions. This apparently bolds true despite the

fact that eontributions received as part of the same
solicitations were in fact deposited by the Primary Committee

and matched with public fundsi

Following the 3-3 split on the Audit's recomendation.
which had the effect of calling these funds contributions for

the G3L&C, the General Counsel and Audit 
Division recommended

'0 that the funds received after the DOI that vee matched sbould

be declared ineligible for matching because (as out colleagues

had just argued) they too were not designated for the prtimary.
This recomendetion was made because the contributions
transferred by the Clinton Committee to the OGLAC and the
contributions that were retained by the primary committee and

submitted for matching were Indistinguishable in every ways

they eore solicited by the same mailing, mailed to the sam

address, made payable to the same committee and received at the

same time. This motion recognized that if some of these

contributions were not designated for the pir-ry, then none

were. Accordingly, the Committee would have had to make a

repayment of the amount that was mismatched with public funds.

Incredibly, this motion also failed on a 3-3 partisan split.

F. 1011417
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And so the Committee has it both ways. Contributions the

Committee received after the convention wets considered primary

contributions that wet* matched with public funds used 
to pay

primary debts, while other contributions also received after the

convention from the same solicitations were considered

undesignated or redesiynated to the OILAC -- all at the whim of

the Committee.

We see no legal or logical way that these post convention

contributions can be both matchable primary contributions 
and at

the Committee's discretion also be undesignated contributioas

to the GOWLC. Such a scheme allowed the Clinton Committee to

manipulate its cash balance and debts to receive public money

to which it was not entitled. In its 19 year history, the

Commission has never tolerated such a result. The Com.issionts

failure to demand repayment of this public money is incoacistent

with Commission precedent and squarely at odds with the plain

language of the statute and reguletions, is arbitrary and

capricous, and contrary to law. Failure to approve either of

the two motions completely undermines the integrity of the

presidential Public runding system and will place this agenacy in

an untenable position In trying to enforce the law in future

elections.

Ill. The Clinton Committee*s Real Entitlement to Public Mosey.

In their Statement of Reasons, Commissioners oGarry,

IcDoonoLd and Thomas make the extraordinary statement that their

votes to block repayment actually "furthers the public fimseinmg

concept" (emphasis In original) because itpups more taxpayer

money Into the Clinton cempaign than the rules allow. Their

argument is that if public financing is good, then more public

financing must be better. This philosophy, of course, turns
Congress* limited public financing statutes for the primaries

and the Commission's audit rules upside down: for in every

Presidential audit, until this one, the Commission has sought to

protect taxpayer funds by requiring Committees prove they were

fully entitled to the matching funds they received.

I I % ' 1 01.M
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We believe that, at a minimum, Congress should be consulted

before the Conmission turns a conditional 
grant of public funds

into a flat entitlement for maximum financing. Furthermore.

such a drastic change of course should 
be subject to the notice

and comment and other protections of a 
rulemaking. Finally, it

Is grossly improper to adopt such a free-spending 
standard for

only one candidate (the current President of the United 
states),

while every other campaign in the same 
cycle has been held to a

different and stricter rule. Such S singular and capricious

result is inappropriate and does not "further" the concept of

public financing. instead, it destroys the public's confidence

that its money vii1 be audited in a non-prtlsan 
manner and the

rules scrupulously followed when it is given to any presidential

campaign.

Joan D. Alkens
Commissioner

.. .Lee Ann 2llJo t

Trevor P
Chairman

Date

F. 1?
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FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20f4t

March 16, 1995

Richard Nayberry, 3sq.
SSS Sixteenth Street, M.N.
Suite 700
Washington, D.C. 20006

RE: MUR 4192

Dear Mr. Mayberrrys

This letter acknowledges receipt on March 10v 199S, of
the complaint filed on behalf of your clients alleging
possible violations of the Federal election Campaign Act of
1971, as amended ("the Act"). The respondent(s) will be
notified of this complaint within five days.

You will be notified as soon as the Federal Election
Commission takes final action on your complaint. Should you
receive any additional information in this matter, please
forward it to the Office of the General Counsel. Such
information must be sworn to in the sane manner as the
original complaint. We have numbered this matter UR 4192.
Please refer to this number in all future communications.
For your information, we have attached a brief description of
the Comission's procedures for handling complaints.

Sincerely,

Mary L. Taksar, Attorney

Central Enforcement Docket

Enclosure

Procedures



FEDERAL ELECTION COMMISSION
WASHINCTON DC 2040

March 16, 1995

Anthony S. Harrington, Esq.
sogan & ertson
555 Thirteenth Street, N.W.
Washington, D.C. 20004-1109

RE: KUR 4192

Dear Mr. Harrington:

The Federal Election Commission received a complaint
which indicates that your clients, President William
Jefferson Clinton, Clinton for President Committee,
Clinton/Gore '92 Committee (*Committees'), J. L. Rutherford,
as treasurer of the Committees, Robert A. Farmer as former
treasurer of the Committees, and Bruce R. Lindsey, as
assistant treasurer of the Clinton for President Committee,
say have violated the Federal Election Campaign Act of 1971,
as amended ("the Acte). A copy of the complaint is enclosed.
We have numbered this matter MUR 4192. Please refer to this
number in all future correspondence.

Under the Act, your clients have the opportunity to
demonstrate in writing that no action should be taken against
them in this matter. Please submit any factual or legal
materials which you believe are relevant to the Commission's
analysis of this matter. Where appropriate, statements
should be submitted under oath. Your response, which should
be addressed to the General Counsel's Office, must be
submitted within 15 days of receipt of this letter. If no
response is received within 15 days, the Commission may take
further action based on the available information.

This matter will remain confidential in accordance with
2 U.S.C. S 437g(a)(4)(B) and S 437g(a)(12)(A) unless you
notify the Commission in writing that you wish the matter to
be made public. if you intend to be represented by counsel
in this matter, please advise the Commission by completing
the enclosed form stating the name, address and telephone
number of such counsel, and authorizing such counsel to
receive any notifications and other communications from the
Commission.



Anthony S. Warrington, asq.
Page 2

it you have any questions, please contact Alva S. Smith
at (202) 219-3400. For your information, we have enclosed a
brief description of the Commission's procedures for handling
complaints.

Sincerely,

Nary L. Taksar, Attorney
Central Enforcement Docket

Knclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement



FEDERAL ELECTION COMMISSION
WASHINGTON D C 20t4b

March 16, 1995

J.L. Rutherford, Treasurer
Clinton/Gore '92 General Election Compliance Fund
124 w. Capitol
Little Rock, AR 72201

3: NUR 4192

Dear Mr. Rutherford:

The Federal 3lectlon Commission received a complaintwhich indicates that the Clinton/Gore '92 General ElectionCompliance Fund ('Committee') and you, as treasurer, may haveviolated the Federal Election Campaign Act of 1971, asamended (*the Act*). A copy of the complaint is enclosed.We have numbered this matter NUR 4192. Please refer to thisnumber in all future correspondence.

Under the Act, you have the opportunity to demonstratein writing that no action should be taken against you and theCommittee in this matter. Please submit any factual orlegal materials which you believe are relevant to theConmiesions analysis of this matter. Where appropriate,statements should be submitted under oath. Your response,which should be addressed to the General Counselfs Office,suet be submitted within 15 days of receipt of this letter.If no response is received within 15 days, the Commission maytake further action based on the available information.

This matter will remain confidential in accordance with2 U.S.C. I 437g(a)(4)(S) and I 4 37g(a)(12)(A) unless younotify the Commission in writing that you wish the matter tobe made public. If you intend to be represented by counselin this matter, please advise the Commission by completingthe enclosed form stating the name, address and telephonenumber of such counsel, and authorizing such counsel toreceive any notifications and other communications from the
Commission.



J. L. Rutherford
Page 2

If you have any questions, please contact Alva R. Sith
at (202) 219-3400. For your information, we have enclosed a
brief description of the Conmission's procedures for handling
complaints.

Sincerely,

OYT 4 TCJcO&-"

Mary L. Taksar, Attorney
Central Enforcement Docket

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement



OLDAKER, RYAN & LEONARD
ATTORNEYS AT LAW

818 CONNECTICUT AVENUE, N.W.

SUITE 1100

WASHINGTON, D.C. 20006

(202) 726-1010 C,: "

rACSIMfLC (202$ 720-4044

March 28. 1995

M,%s.Alva F. Smith. Esq.

Office of the General Counsel
Federal Election Commission
999 E Street. N.W.
Washington. D.C. 20463

RE: MUR 4192

Dear Ms. Smith:

This is a request for an extension of time to respond to the complaint filed in the
above-referenced matter on behalf of President William Jefferson Clinton, Clinton for
President Committee, Clinton/Gore '92 Committee, Clinton/Gore '92 General Election
Compliance Fund, J.L. Rutherford as Treasurer of the Committees, Robert A. Farmer as
former Treasurer of the Committees, and Bruce R. Lindsey as Assistant Treasurer of the
Clinton for President Committee.

In light of a number of upcoming deadlines in other matters and already set
vacation plans. I am requesting an extension of twenty days from the original due date,
April 4. making a response due on April 24. 1995.

I wvould greatly appreciate your assistance in this matter.

Sincerely.

; ~ "v--

l-vn Utrecht



STATEMENT OF DESIGNATION OF COUNSEL
f F FI , .,, .

a A 2 4 7fl 5
4192

NAME OF COUNSEL: Lyn Utrecht Cheryl Mills

Oldaker, Ryan & Leonard

818 Connecticut Ave., NW *1100

Washington, D.C. 20006

(202) 728-1010

White House Counsel's Offtom

1600 1ernylwmia A., Nw

Washington, D.C. 20000

(202) 456-7000

The above-named individual/individuals Is/are hereby designated as my

counsel and is authorized to receive any notifications and other communications

from the Commission and to act on my behalf before the Commission.

Thj
Date

V

Signature

RESPONDENT'S NAME: President William Jefferson Clinton

ADDRESS: 1600 Pennsylvania Avenue, NW

Washington, DC 20000

BUSINESS PHONE:

MUR:

4

ADDRESS:

TELEPHONE:

.!

(202) 456-1414



l Om or Bmrsd Lyn Utrech------Laura Ryan Shachoy

Dedham, MA (

818 Connecticut AvenueNW Ste 1100

Washington, DC 20006

hl mrzmm 202-728-1010

I

I St.
)2026

The above-named individual in hereby designated as my

counsel and is authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

the Commission.

43<

RISPONDNTI S SAm:

A --RwSS:

an PEIONES

BUSINESS Pam:

Sign4ature'

092 ( aIM Macm 03 i% Fade J. as
ThmUer of tte ftm al, Fdwt A: F~s an TxsJmxw cE the

Omodttms, Hm I. 1 , an Amt. 'oawe ct the OJbw for

bim Mtkm1 Hk Wildig, Site 11, Little ii AR7 D

(501) 375-1290



FEDERAL ELECTION COMMISSION
WAStINGT()N D C 20463

March 29, 1995

Lyn Utrecht, Esq.
Oldaker, Ryan & Leonard
818 Connecticut Avenue, M.N. i100
Washington, D.C. 20006

RE: M4UR 4192
President William Jefferson Clinton

Dear Ms. Utrecht:

This is in response to your letter dated March 28, 1995,
requesting an extension until April 24, 1995 to respond to the
complaint filed in the above-noted matter. After considering
the circumstances presented in your letter, the Office of the
General Counsel has granted the requested extension.
Accordingly, your response is due by the close of business on
April 24, 1995.

If you have any questions, please contact Alva a. Smith at
(202) 219-3400. -

Sincerely,

Mary .T sar, Attorney
Central Enforcement Docket

cc: Cheryl ills, Esq.

Celebrat,ng the Commssons 201h 4nneversan

'VESTERDAY, TODAY AND TOMORROW
DEDICATED TO KEEPING THE PUBLIC INFORMED



FEDERAL ELECTION COMMISSION
WAISfl TON .) C 20403

March 29. 1995
Lyn Utrecht, 

Esq.

Oldaker, Ryan & Leonard
818 Connecticut Avenue, N.W. #1100
Washington, D.C. 20006

RE: MUR 4192
Clinton for President Committee, Clinton/Gore '92
Committee, Clinton/Gore '92 General Election
Compliance Fund ("Committees"), J.L. Rutherford, as
treasurer of the Committees, Robert A. Farmer as
former treasurer of the Committees, Bruce R. Lindsey,
as assistant treasurer of the Clinton for President
Committee

Dear Ms. Utrecht:

This is in response to your letter dated March 28, 1995.
requesting an extension until April 24, 1995 to respond to the
complaint filed in the above-noted matter. After considering
the circumstances presented in your letter, the Office of the
General Counsel has granted the requested extension.
Accordingly, your response is due by the close of business on
April 24, 1995.

If you have any questions, please contact Alva E. Smith at
(202) 219-3400.

Sincerely,

Mary L. Taksar, Attorney
Central Enforcement Docket

cc: Laura Ryan Shachoy, Esq.

Cc lehratin.g the (-omm,,,oon ,; 2o.th . nn,w(r, jN

YESTIRDVM TODA-W AND TOMiORROVv
[)(DIC TED TO KEEPING THE PUBLIC INFORMED
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BEFORE THE FEDERAL ELECTION COMMISSION

IN THE MATTER OF )
MUR 4192

CLINTON/GORE '92 GENERAL ELECTION )
COMPLIANCE FUND )

RESPONSE TO COMPLAINT

1. INTRODUCTION

This submission is filed in accordance with 11 C.F. R. § 111.6 in response to
the complaint filed by Alan Gottlieb, Michael A. Siegel, Todd Herman, Joseph P.
Tartaro, Second Amendment Foundation, Center for Defense of Free Enterprise
and AmeriPAC (the "Complainants") alleging violations of 26 U.S.C. §§ 9034 and
9037 11 C.F.R. 9034.1(b) and 9003.3(a)(1)(iii)(A) and (D) by Clinton/Gore 92
General Election GELAC (the "GELAC") and Clinton for President Committee
(the "Primary Committee") (together, the "Committees"). The Complaint alleges
that the Committees violated 26 U.S.C. §§ 9034 and 9037 11 C.F.R. 9034.1(b) and
9003.3(a)(1)(iii)(A) and (D) by transferring $2,444,557 from the Primary
Committee to GELAC and, as a result, received $2.9 million in matching funds in
excess of entitlement.

1i. SUMMARY OF ARGUMENT

The Complaint should be dismissed because it fails to state a violation of
the Act. In addition, principles of res judicata and collateral estoppel prevent the
Commission from re-addressing this issue. In the alternative, the Commission
should find no reason to believe against the Committees and dismiss the
Complaint as legally and factually baseless for the reasons stated herein.

A. The Complaint should be dismissed because it fails to "describe a
violation of a statute or regulation" as required under 11 C.F.R. § 111.4(d)(3) and.
accordingly. is not a valid complaint. Even if the $2.9 million in matching funds
received by the Primary Committee were found to be matching funds in excess of
entitlement as alleged by Complainants, such determination does not constitute a
violation of law which is appropriately remedied by the enforcement provisions of
the Federal Election Campaign Act of 1971, as amended ("FECA"). Rather, had
the Commission made such a determination pursuant to the audit and repayment
process. it would have ordered a repayment of such amount to the United States



0 S
Treasury in accordance with 11 C.F.R. § 9038.2. The receipt of matching funds in
excess of entitlement has never been treated by the Commission as a violation of
any provision of the Federal Election Campaign Act or the Primary Matching
Payment Act (the "Matching Fund Act").

B. In the alternative, assuming arguendo that the receipt of matching

funds in excess of entitlement were considered a "violation" for purposes of 11

C.F.R.S. 111.4(d)(3). the Complainants' position that the Primary Committee and
GELAC violated 11 C.F.R. 9034.1(b) and 9003.3(a)(l)(iii)(A) and (D) by the

Primary Committee's receipt of $2.9 million in matching funds has no factual or
legal basis for two reasons. First. the Commission has addressed the issue of
receipt of matching funds in excess of entitlement (including the $2.9 million
referenced in the Complaint) in the course of its statutorily-mandated audits of
the Primary Committee and GEIAC. The Commission determined that the
Primary Committee must repay the United States Treasury $1.383.587. That is a
final repayment determination and did not include the $2.9 million which
Complainants allege was in excess of entitlement. Since the issue has already
been addressed and decided by the Commission. the doctrines of res judicata and
collateral estoppel prevent it from being raised again.

C. Most importantly, the $2.9 million in matching funds which
Complainants allege were funds received in excess of entitlement were funds to
which the Primary Committee was legally entitled. The Complaint incorrectly

contends that the Primary Committee's transfer of $2.444.557 to the GEIAC of
undesignated contributions received by the Primary Committee after the date of
the candidate's nomination was improper because such contributions were primary
contributions. As a result of the transfer. Complainants contend that the Primary
Committee was able to continue to receive matching funds and received
approximately $2.9 million in funds in excess of entitlement. The Complaint
incorrectly contends that such a transfer was improper. Contrary to the
Complainants' position. the law is clear that these contributions were not properly
designated in writing for the primary and that the transfer to GELAC was proper.
Moreover, the Complaint is riddled with factual inaccuracies. Complainants'
position that the funds received from July 17 to August 5. 1992 and submitted for
matching were indistinguishable from the $2.444.557 transferred to GELAC is
factually incorrect.

Ill. SUMMARY OF FACTS

In accordance with the Matching Payment Act. Clinton for President
Committee received matching funds for private contributions raised during the
primary matching fund payment period in the amount of $12.500.000. less than
the maximum of $13.800.000.00 to w.hich the Committee was entitled under 26



U.S.C. § 9034(b). After the date of nomination, the Primary Committee
established a suspense account into which contributions were deposited pending
determination of their proper disposition. The Primary Committee properly
transferred $2,444,557.00 in contributions which had been deposited in the
suspense account after the nomination. Although the Committee had received
redesignations from the Primary to the GELAC for these contributions, the
redesignations were unnecessary because by operation of law the contributions
were GELAC contributions. In connection with the audit of the Primary
Committee, the Commission issued a repayment determination in the amount of
$1,383,587 which included, inter alia, a repayment amount of $1,072,344 for
matching funds received in excess of entitlement. The Commission considered the
issue of $2.9 million referenced in the Complaint as well as the $2,444,557 transfer
to the GELAC when it addressed the issue of receipt of matching funds in excess
of entitlement. The Commission did not find that the transfer was improper or
that the $2.9 million in matching funds were in excess of entitlement.

IV. THE COMPLAINT MUST BE DISMISSED
BECAUSE IT IS LEGALLY AND FACTUALLY BASELESS

I. The Receipt of Matching Funds in Excess of Entitlement Is Not A
"Violation" of the Presidential Primary Matching Payment Account
Act And, Therefore, Is Not Subiect to An Enforcement Action

The Commission's finding that a committee had received matching funds in
excess of its entitlement is not a violation. Rather, it results in a repayment
determination. The Matching Fund Account was established to provide partial
public financing to the campaigns of eligible presidential primary candidates. The
receipt of public matching funds in excess of entitlement is addressed in the
Regulations at 11 C.F.R. 9034. Eligible candidates are permitted to receive
matching funds for all matchable primary contributions received prior to the date
of ineligibility regardless of whether the primary campaign is operating in a
surplus or deficit position. The Regulations state that, if. on the date of
ineligibility, a candidate has net outstanding campaign obligations the candidate
may continue to receive matching funds for contributions received and deposited
on or before December 31 of the Presidential election. 11 C.F.R. 9034.1(b). The
Primary Committee's statement of net outstanding campaign obligations
("NOCO") reflected a deficit position on the date of ineligibility so that pursuant
to II C.F.R. 9034. 1. the Pnimar, Committee was entitled to continue to receive
matching funds.

After the Convention. the Commission's Audit Division reviewed
Committee records in accordance with 26 U.S.C. 9038 to determine whether any
repayment of funds will be required. The Regulations explicitly state that
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information obtained pursuant to an audit may be used by the Commission as the
basis, or partial basis, for its repayment determinations under 11 C.F.R. 9038.2
The Regulations state that a repayment may be required where it is later
determined that the candidate had no net outstanding campaign obligations as
defined in II C.F.R. § 9034.5 as of the date of ineligibility. Accordingly, the law
clearly acknowledges that the NOCO statement may be adjusted and may result in
a determination that a committee had received matching funds in excess of
entitlement. Such a finding by the Commission is not a finding of a violation.
Rather it results in a repayment determination

A retroactive finding of receipt of funds in excess of entitlement has never
been treated as a violation of anything and we fail to see what provision would be
violated. A Committee, when calculating its NOCO and thus determining a cut-
off date after which no further matching funds will be sought. does not have the
advantage of hindsight that the auditors have years later when re-calculating the
NOCO nor can it anticipate the adjustments that the auditors would make to its
accounts payable or post-election costs Many primary presidential campaign
NOCOs statements are revised by the audit division with hindsight and this
frequently results in a determination that matching funds have been received in
excess of entitlement.

While there are certainly some Title 26 repayment matters that may also
be the subject of a Title 2 enforcement action, this is not such a case. These
including knowingly exceeding state or national spending limits 11 C.F.R. 9035,
1(a)(i), and receiving prohibited or excessive contributions. There was no
excessive spending here, nor was there any excessive contribution received. Thus,
there was no violation.

2. The Doctrines of Res Judicata and
Collateral Estoppel Prohibit the
Commission from Addressing Complainants'
Issues Again in the Enforcement Context

Even. assuming arguendo. that the receipt of public funds in excess of
entitlement were a matter subject to the enforcement process. Complainants are
estopped on the basis of res judicata and collateral estoppel from raising this issue
in an enforcement action because this issue has already been addressed in the
audit context and the Commission has already issued a final repayment
determination. The Commission did not find that any repayment was due. no
violation could have occurred.



3. The Primary Committee Did Not Receive $2.9 Million
In Public Funds in Excess of Entitlement Because
The $2,444,557 in Contributions Received By The
Primary Committee After The Date of Ineligibil-
ity Were Properly Considered GELAC Contributions

The transfer of $2,444,557.00 from the Primary Committee to the GELAC
was a permissible and proper transfer because the contributions were in fact
intended for GELAC.

A. Under the Regulations, The Contributions
Were Properly Considered as GELAC Contributions

Under 11 C.F.R. § ll0.1(b)(2)(ii) the $2,444,557 in contributions
questioned by Complainants were in fact contributions to the GELAC and no
redesignations were necessary. To the extent that contributions may have been
ambiguous or unclear, the Committee obtained timely statements from the
contributors that these contributions were GELAC. Thus, these contributions
were properly transferred to GELAC.

The Committee provided the Commission with an analysis of the funds
received by the Primary Committee which demonstrated that these contributions
were undesignated in accordance with 11 C.F.R. 110.1(b)(2) and, therefore, were
intended for the next election.'

The Regulations at 11 C.F.R. 110.1(b)(2)(i) provide that a contribution not
designated in writing for a prior election is considered a contribution for the next
election after the contribution is made. Thus, contributions received after the
date of the primary or nominating convention are considered for the general
election. The regulations are quite specific as to what constitutes a written
designation: (1) the check or other negotiable instrument itself must clearly
indicate the particular election with respect to which the contribution is made.
(2) the contribution must be accompanied by a writing signed by the contributor
which clearly indicates the particular election with respect to which the

[he Auditors' assertion in the Interim Audit Report that these contributions were received
in response to primary solicitations is factually inaccurate. Of the contributions received after the date of
ineligibility and not submitted for matching. more than $2.,773,327 was neither clearly designated for primar'
or primary debt nor accompanied by a signed written designation for the primary or primary debt. Moreover.
the timing of the receipt of the contributions confirms that they were not received in response to a solicitatiK)n.
Most of these contributions were received over a month after the ('onvention. In addition, the Auditors'
statement in the Interim Audit Report that some of the funds transferred to (ili A( were also submitted for

matching is a blatant misrepresentation. None of these contributions were submitted for matching. Finally.
the Auditors' contention that the funds transferred to GIA" are indistinguishable from those funds
submitted for matching from July 17 to August 5 is factually inaccurate.



contribution is made; or (3) the contribution is properly redesignated in
accordance with II C.F.R. l10.1(b)(5). See II C.F.R. l10.1(b)(4).

Under i1 C.F.R. 100.2(b), "election" means a "general" election, "primary"
election, "runoff' election. "caucus", "convention" or "special" election. The other
relevant regulatory provision to this is II C.F.R. 9003.3(a)(l)(iii) which states, in
relevant, part that:

contributions that are made after the beginning of the expenditure
report period but which are designated for the primary election
may be redesignated for the legal and accounting GELAC .
Contributions that do not exceed the contributor's limit for the
primary election may be redesignated . only if --(A) The
contributions represent funds in excess of any amount needed to pay
remaining primary expenses; (b) The redesignations are received
within 60 days of the Treasurer's receipt of the contributions; (c)
The requirements of 11 C.F.R. 110.1 are satisfied. and (D) The
contributions have not been submitted for matching. (emphasis
added)

The Complaint erroneously states that these contributions were not
properly redesignated to the GELAC. However, in order to have been considered
primary contributions in the first instance, the regulations required that they be
designated in writing for the primary.

The Regulations explicitly state that only those contributions received after
the debt which specifically have "primary" or "primary debt" written on the check,
or have an accompanying signed contributor card designating their contribution to
the primary should be treated as primary contributions. II C.F.R. 1 lO.l(b)(4). In
addition, the Explanation and Justification for the designation regulations at 11
C.F.R. of 1 10.1(b)(4) provides specifically that the contributor must sg the
contributor form in order to designate a contribution to a particular election. " A
question has also been raised as to whether contributions received in response to
a solicitation for a particular election should be considered to be a designation for
that election. Under new I 10.1(b)(4), the contributor would be able to effectuate
a designation by returning a preprinted form supplied by the soliciting committee
that clearly states the election to which the contribution will be applied, provided
that the contributor signs the form. and sends it to the committee together with
the new contribution." (Federal Register. Vol. 52. No. 6. p. 763.) (emphasis
added). In addition, the Explanation and Justification provides that "the timing of
a contribution is of significance in several situations. For example, the date on
which an undesignated contribution is made will determine whether the
contribution counts against the contributor's limit for the primary or general
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election.* (Federal Register, Vol. 52, No. 6, p. 763).

As the Committee explained in response to the Interim Audit Report, the
vendor who processed these contributions treated them as "redesignations" even
though they were not. That vendors' contract had been negotiated early in the
campaign by the Committee's original counsel and included an incentive for the
vendor to treat contributions as though additional documentation or affidavit was
necessary. Under the contract, the vendor received an additional amount per
contribution for which additional documentation or an affidavit was obtained.
The Committee staff did not see these contributions until well after the election,
but relied solely on the vendor's expertise to handle the contributions
appropriately.

To the extent that these redesignations were not totally superfluous they
served to confirm that the contributor's intended these contributions to be made
to the GELAC since there may have been some ambiguity in the way in which the
checks were made out or in the unsigned cards that were attached to the checks.

B. The Commission's Practice and Policy Con-
firms That The Funds Transferred to The
Compliance Fund Were Not Primary Contributions

The explicit language of the Regulations is confirmed by Commission
decisions in advisory opinions, matters under review and prior audits.

1. The Commission's ruling in AO 1990-30 directly sumrts the
conclusion that these contributions were not properly designated for the primary.
In Advisory Opinion 1990-30, the Helms for Senate Committee had outstanding
debt after its 1990 general election. In order to satisfy the debt, the committee
solicited campaign contributions that advised contributors to designate their
contributions for retirement of the campaign debt. The Committee received a
considerable number of checks without the appropriate written designation thus
requiring the committee to obtain redesignations. In order to eliminate the cost
of the cost of this process, the committee proposed the following steps:

a. It would state on the solicitation that the contribution
would be used to pay general election debt:

b. It would repeat the same statement on the
contribution slips and include an additional line on the disclaimer stating that the
funds would be used to retire general election debt, and

c. Finally, the committee would not solicit any other
contributions other than to satisfy the debt. Despite these steps. the Commission



ruled that this procedure would be inadequate to satisfy the regulations. The
FEC dismissed the notion that attaching an undesignated check to the donor card
would by itself be sufficient to indicate determine intent, even though the card
and solicitation state specifically that the contributions are being requested to
retire campaign debt. AO 1990-30 states explicitly that in order to confirm donor
intent, the regulations require that the contributor's signature appear on the same
document that contains the words of designation. i.e. the check or the contributor
si.

Commission policy and practice recognizes the importance of donor intent.
The determination of whether a contribution is designated for a particular
election turns on the contributor's donative intent. (See General Counsel's Legal
Analysis accompanying Clinton for President Draft Final Audit Report.)

The Commission has also ruled that the date of a contribution is
determinative of donor intent. (See MUR 1491 in which the Commission
determined that an undesignated contribution made on the date of a primary
runoff election must be attributed to the primary election because it was made
during the primary election. See also, MURs 1492, 1638.)

And, further, the payee of a check has never been considered adequate
evidence of proof of donor intent. In MUR 2139, checks were made payable to a
political committee that held a fundraiser to benefit a candidate committee.
Despite the fact that the checks were made payable to the political committee,
the Commission ruled that the contributions had to be attributed to the candidate
committee because of donor intent. In addition, a loan guarantee made after a
candidate's primary election was deemed to be a general election contribution
despite the fact that $25,000 of the loan was to be used to pay off a $25,000 loan
taken during the primary to purchase media for the primary election.

C. Equitable Principles Dictate That The
$2,444,557 Transfer To The Compliance
Fund Be Considered General Election Contributions

Equitable considerations also dictate that the $2,444.537 transfer be
deemed proper and. accordingly. that the $2.9 million not be treated as funds
received in excess of entitlement.

A finding of reason-to-believe by the Commission in this case would also
result in disparate treatment of incumbents and challengers. Because incumbents
often use a similar name for both primary committees and GELAC committees,
checks made payable to them often have identical names. This gives them a great
deal of discretion as to how to attribute contributions. In this case, clearly the
$2,444.557 represented contributions from contributors who intended to contribute



to the general election, although the payees listed may not have included Al
Gore's name. Individuals contributing at that time clearly intended to make a
general election contribution.2 During the period that this money was received,
President Clinton and Vice-President Gore were actively campaigning for the
general election, conducting fundraising events, giving speeches and travelling on
high visibility bus trips. In addition, most of this money was received more than a
month after the Convention.

Finally, in no other instance has the Commission pursued an enforcement
action where the complainant has alleged that the respondents received matching
funds in excess of entitlement after a final repayment determination has been
issued. This Complaint provides no basis for doing so in this instance.

CONCLUSION

For the reasons stated herein. Clinton for President Committee and
Clinton/Gore '92 General Election Compliance Fund request that the Commission
dismiss the Complaint because (1) it is insufficient under 11 C.F.R. § 111.4(d)(3)
or (2) that principles of res judicata or collateral estoppel prevent the Commission

The signed contributor forms clarify that these contributors were specifically notified that these

contributions were for GELAC and were not for primary activity.
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from re-addressing this issue; or, in the alternative that there is no reason-to-
believe that the Committees violated 26 U.S.C. §j 9034 and 9037 and 11 C.F.R.
9034.1(b) and 9003.3(a)(1)(iii)(A) and (D).
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Washington, D.C. 20006
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Laura A. Ryan
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I. GENERATION OF RATTER

This matter was generated by a complaint filed by Alan

Gottlieb, Michael A. Siegel, Todd Herman, Joseph P. Tartaro, the

Second Amendment Foundation, the Center for the Defense of 
Free

Enterprise, and the American Political Action Committee ("the

Complainants*) alleging that President William J. Clinton and his

authorized committees for the 1992 presidential election, 
Clinton

for President and Clinton/Gore '92 General Election Legal and

Compliance Fund ("the Respondents"), violated the public financing

provisions. Attachment 1.

The Clinton for President Committee ("the Primary Committee")

is the authorized committee of President Clinton for his campaign

for the Democratic nomination in the 1992 Presidential elections.4

The Primary Committee received $12,536,135 in public funds for the

purpose of President Clinton seeking the 1992 Democratic Party

nomination. Pursuant to 26 U.S.C. S 9038(a) and 11 C.F.R.

5 9038.1(a)(1), the Commission conducted an audit and examination

of the Primary Committee's receipts, disbursements and qualified

1/ The Committee registered with the Commission as the Clinton

Exploratory Committee on August 21, 1991. On October 10, 1991,

the Committee filed an amended Statement of Organization to 
change

its name to the Clinton for President Committee.
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campaign expenses. On December 27, 1994, the Commission approved

the Final Audit Report on the Primary Committee. -

The Clinton/Gore 092 Committee ("the General Election

Committee') is the authorized committee of President Clinton and

Vice-President Albert Gore.3/  The General Election Committee

received $55,240,000 in public funds for the purpose of electing

president Clinton and Albert Gore to the offices of President and

Vice President, respectively, of the United States. The

Clinton-Gore '92 General Election Compliance Fund ("Compliance

Fund or GELAC') is the authorized general election legal and

accounting compliance fund for the General Election Committee.-/

Pursuant to 26 U.S.C. S 9007(a) and 11 C.F.R. S 9007.1(a)(l), the

Commission conducted an audit and examination of receipts,

disbursements, and qualified campaign expenses of the General

Election Committee and the Compliance Fund. On December 27, 1994,

2/ On February 13, 1995, the Commission made a final
aetermination that President Clinton and the Primary Committee
must repay $1,342,728 to the United States Treasury. On this same
date, the Commission also made a final determination that
President Clinton and the Primary Committee must pay $40,859 to
the United States Treasury for stale-dated checks. On January 30,
1995, President Clinton and the Primary Committee submitted a
$1,383,587 check made payable to the United States Treasury. This
check represented the full amount owed to the United States
Treasury.

3/ The General Election Committee registered with the Commission
on July 17, 1992.

4/ The Compliance Fund registered with the Commission on May 26,
1992.
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the Commission approved the Final Audit Report on the General

Election Committee and the Compliance Fund.11

It. FACTUAL AND LEGAL ANALYSIS

A. Final Audit Report

The proposed Final Audit Report on the Primary Committee

presented to the Commission by the Audit Division noted that as of

July 15, 1992. the candidate's date of ineligibility, the Primary

Committee had net outstanding campaign obligations totaling

$7,878,678. Attachment 3 at 95. However, between July 16, 1992

and September 2, 1992, the Primary Committee received

contributions totaling $5,275,920. Id. Of this amount, the

Primary Committee transferred $1,419,153 to the Compliance Fund./

id. at 86. The proposed Final Audit Report concluded that the

majority of the transferred contributions were designated for the

Primary Committee, rather than the General Election Committee,

5/ On June 1, 1995, the Commission made a final determination
'hat President Clinton and the General Election Committee must
repay $84,421 to the United States Treasury. Clinton-Gore '92
Statement of Reasons supporting the Final Repayment Determination.
On this same date, the Commission also made a final determination
that President Clinton and the General Election Committee must pay
$24,640 to the United States Treasury for stale-dated checks. Id.
On January 30, 1995, President Clinton and the General Election
Committee submitted a $109,061 check made payable to the United
States Treasury. This check represented the full amount owed to
the United States Treasury.

6/ The Audit Division did not consider $1,025,404 in private
contributions that were transferred to the Compliance Fund after
September 2, 1992. This is the date that the Audit Division
calculated as the Committee no longer having net outstanding
campaign obligations. Attachment 3 at 86. Therefore, the
Committee was no longer entitled to matching payments. 11 C.F.R.
5 9034.1(b).
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because such contributions were solicited, made payable to,

received, deposited, and reported by the Primary Committee.!/ Id.

at 90.

The Primary Committee received matching fund payments of

$1,431,599, $1,786,327, and $2,625,161 on August 4, 1992,

September 2, 1992 and October 2, 1992, respectively. Id. at 95.

By transferring $1,419,153 to the Compliance Fund, the Primary

Committee received additional matching fund payments because the

Primary Committee's Statement of Net Outstanding Campaign

Obligations (ONOCO Statement") continued to show net outstanding

campaign obligations. Id. at 87-95. Therefore, the Final Audit

Report presented to the Commission by the Audit Division concluded

that the Primary Committee received $3,440,349 (($5,275,920 +

$1,431,599 + $1,786,327 + $2,825,181) - $7,878,6781 in excess of (
the candidate's entitlement.

The proposed Final Audit Report recommended that the

Commission make an initial determination that the Committee repay

7/ The Final Audit Report noted that the Primary Committee's
final matching fund submission contained contributions deposited
through August 5, 1992. Attachment 3 at 91. The Primary
Committee transferred monies to the Compliance Fund from
contributions that were deposited on or after August 6, 1992. Id.
Therefore, the Audit Division sampled contributions from the fin-al
matching fund submission and compared them with those
contributions that were designated as Compliance Fund
contributions to determine whether these contribution checks had
different payee or election designation information. Id. The
Audit Division noted no difference. Id.



$3,440,349 to the United States Treasury.$/ A motion supporting

the Audit Division's recommendation failed by a three to three

vote. Id. The Commission cannot take any action under the

presidential Primary Matching Payment Account Act unless it has

the affirmative vote of 4 members.!/ 2 U.S.C. 5 437c(c).

Therefore, the Commission was unable to make an initial

determination that the Committee repay $3,440,349 (($5,275,920 +

$1,431,599 + $1,786,327 + $2,825,181) - $7,878,678) to the United

States Treasury for receiving funds in excess of its

entitlement.

a. Complaint and Response

The Complainants assert that "President Clinton engaged in a

scheme to enhance the resources available for the promotion of his

candidacy in the 1992 general election* and that the Primary

Committee *manipulated its post-convention cash balance and debts

in order to receive public matching funds to which (President)

Clinton was not entitled and were used in the general election by

the (Compliance Fund)." Attachment 1 at 3. The Complainants

8/ During the Commission's consideration of the proposed Final
Audit Report, the Commission decreased the amount of non-qualified
campaign expenses for the primary that was paid to benefit the
general election. Attachment 3 at 68. This results in a $424,602
increase in the Committee's matching fund entitlement and a
corresponding decrease in the recommended repayment. Attachment 3
at 95. Therefore, the adjusted repayment amount recommended by
the Audit Division would have been $3,015,747 ($3,440,349 -
$424,602).

9/ A second motion to consider all post date of ineligibility
contributions unmatchable unless specifically designated for the
primary election also failed by a three to three vote. Attachment
3 at 96.
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contend that the Respondents' actions violated 26 U.S.C. $1 9034

and 9037 and 11 C.P.R. 5 9003.3(a)(l)(iii)(A) and (D). The

Complainants raise three points in support of their allegations.

First, the Complainants contend that between 3uly 16, 1992

and October 2, 1992, the Primary Committee submitted matching fund

requests for over $6 million, which it asserts were granted by the

Commission based on the accuracy of the Committee's NOCO

Statement. Id. The Complainants claim that the Primary Committee

deposited private contributions in excess of $5.8 million between

July 16, 1992 and October 2, 1992. Id. at S. However, the

Complainants allege that the Primary Committee transferred $2.4

million of these contributions to the Compliance Fund rather than

applying these contributions to reduce the debts remaining after

the candidate's date of ineligibility. Id.

Second, the Complainants claim that the Primary Committee

received funds which it was not entitled to receive. By

transferring such monies to the Compliance Fund, the Complainants

state this action "had the effect of skewing the . . 'NOCO'

which is the basis for receiving public funds to retire the

[primary) campaign debt." Id. at 5. The Complainants argue that

the "respondent's actions to inflate the NOCO by divert[ing) post

convention contributions from use in retiring primary election

debt in order to receive close to $3 million in public funds to

which Clinton was not entitled violates the Presidential Matching

Funds Act, 26 U.S.C. section[s) 9034 and 9037 and are an illegal



violation of 11 C.F.R. section(s] 9003.3(a)(l)(iii)(A) and (D).

Id.

Third, the Complainants contend that the Primary Committee

violated the public financing provisions by having certain

contributions matched after the date of ineligibility that should

not have been matched. The Complainants note that the

contributions transferred to the GELAC were received by the

Primary Committee in response to primary solicitations. Id. at

5-6. The Complainants assert that these contributions are similar

to the contributions that were submitted for matching by the

Primary Committee after the date of ineligibility. Id.

Therefore, the Complainants argue that if the contributions

transferred to the GELAC were not designated for the Primary

Committee (but actually intended for the GELAC), then similarly

designated contributions received after the date of ineligibility

should not have been matched for public funds. Id. Thus, the

Complainants contend that "the act of making a submission for

matching funds based upon non-matchable contributions is a

violation of 26 U.S.C. section(s] 9034 and 9037." Id. at 6.

The Complainants contend that because "the respondents

committed knowing and willful violations of the Presidential

Primary Matching Payment Account Act, the Commission should impose

pursuant to 2 U.S.C. S 437g(a)(5)(B) a penalty in an amount equal

to 200% of the contributions and expenditures in violation or $5.8

million.* Id. at 7.



The Respondents assert that the Commission should dismiss the

complaint because it fails to "describe a violation of a statute

or regulations' as required under i c.r.R. I 111.4(d)(3)."

Attachment 2 at 1. The Respondents claim that the receipt of

funds in excess of a candidate's entitlement is a repayment matter

rather than a violation of the Federal Election Campaign Act of

1971, as amended, (OrzCAO) or the Presidential Primary Matching

Payment Account Act. Id. at 1-4. The Respondents argue that the

Commission did not make a repayment determination on this matter

in the audit and repayment context and that 'a retroactive finding

of receipt of funds in excess of entitlement has never been

treated as a violation of anything and (they) fail to see what

provision would be violated.* Id. at 4. The Respondents assert

that "while there are certainly some Title 26 repayment matters

that may also be the subject of a Title 2 enforcement action, this

is not such a case . . . There was no excessive spending (by the

Committee], nor was there any excessive contribution received (by

the Committee).' Id.

The Respondents contend that the complainants are estopped

from pursuing their complaint based on res judicata and collateral

estoppel principles. Id. Specifically, the Respondents claim

that because the complaint arises from the Commission's repayment

matters, the Commission has already addressed these matters in the

audit and repayment context. Id. Therefore, the Respondents

assert that because no repayment was due to the United States

Treasury stemming from the receipt of public funds in excess of
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its entitlement, no violation of this provision could have

occurred. Id.

Finally, the Respondents argue that the transfer of

$2,444,5S7 from the Primary Committee to the GELAC was a

permissible and proper transfer because the contributions were

intended for the GELAC. Id. at 5. Specifically, the Respondents

assert that these contributions Owere undesignated in accordance

with i C.r.R. 5 ll0.l(b)(2) and, therefore, were intended for the

next election." Id. The Respondents further assert that the

contributions in question were not received in response to primary

solicitations, and that contributions transferred to GELAC were

distinguishable from those submitted for matching. Id. at 1. The

Respondents assert that even though its vendor processed these

contributions as wredesignationsl such contributions were not

-redesignations. * Id. at 7.

C. Legal Framework

Every candidate who has been notified by the Commission that

he or she has successfully satisfied eligibility and certification

requirements is entitled to receive payments under 26 U.S.C.

S 9037 and 11 C.F.R. 5 9037. 26 U.S.C. S 9034(a) and 11 C.F.R.

S 9034.1(a). During the candidate's period of eligibility, the

candidate is entitled to receive public funds to the extent that

he or she receives matchable contributions.-0 / 11 C.F.R.

10/ The total amount of payments to which a candidate is entitled

to receive shall not exceed 50 percent of the expenditure

limitation applicable under 2 U.S.C. 5 441a(b)(1)(A). 26 U.S.C.

S 9034(b) and 11 C.F.R. 5 9034.1(d).
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S 9034.1(a). However, after the candidate's date of eligibility,

the candidate is only entitled to public funds for matchable

contributions if on the date of ineligibility, the candidate has

net outstanding campaign obligations.-1 /  11 C.F.R. S 9034.1(b).

Net outstanding campaign obligations are the difference between

the total of all outstanding obligations for qualified campaign

expenses as of the candidate's date of ineligibility plus

estimated necessary winding down costs, less cash on hand as of

the close of business on the last day of eligibility, including

all contributions dated on or before that date whether or not

submitted for matching. 11 C.F.R. 6 9034.5(a)(1) and (2).

Within 15 days after the candidate's date of ineligibility,

the candidate shall submit a NOCO Statement. 11 C.F.R.

5 9034.5(a). The NOCO Statement will reflect the candidate's

financial status as of the date of ineligibility and it will show

whether the candidate has net outstanding campaign obligations.

Explanation and Justification for Regulations on Presidential

Primary Matching Funds, 46 Fed. !ne 5229 (Feb. 4, 1983).

Each treasurer of a political committee shall file reports of

receipts and disbursements and sign such reports. 2 U.S.C.

5 434(a)(1). Each individual having the responsibility to file a

required report or statement shall also sign the original report

or statement. 11 C.F.R. 5 104.14(a). Each treasurer of a

lI/ A candidate must repay the amount of public funds that are
received in excess of the amount needed to satisfy the net
outstanding campaign obligations. 26 U.S.C. 5 9038(b)(I) and
11 C.F.R. S 9038.2(b)(l)(i).



political committee, and any other person required to file any

report or statement under the Commissions regulations and under

the Act shall be personally responsible for the timely and

complete filing of the report or statement and for the accuracy of

any information or statement contained in it. 11 C.F.R.

I 104.14(d). Such reports and statements include NOCO

statem*nts.i - -  3xplanation and Justification for Regulations on

Presidential Primary Matching Funds, 52 red. Req. 20670 (June 3,

1987).

in order to be eligible to receive public funds for the

general election, a major party candidate must certify to the

Commission that he or she will not accept private contributions to

defray qualified campaign expenses. 26 U.S.C. £ 9003(b)(2).

However, a major party candidate may establish a legal and

accounting compliance fund and accept private contributions into

the fund if such contributions are received and disbursed in

accordance with 11 C.F.R. 5 9003.3. 11 C.r.R. S 9003.3(a)(l)(i).

Pursuant to 11 C.F.R. S 9003.3(a)(1)(ii), private contributions

received during the matching payment period that are remaining in

the primary committee's accounts, which are in excess of any

12/ The Notice of Proposed Rulemaking for revisions to the
-ublic financing regulations "included a sentence in

paragraph (a) of (section 9034.5) requiring treasurers to
sign all statements of net outstanding campaign obligations
("NOCO Statements"). This sentence was removed from the
final regulations as unnecessary since treasurers are
required to sign all reports and statements filed with the
Commission under 11 C.F.R. S 104.14." 52 Fed. e. 20670
(June 3, 1987). Therefore, NOCO Statements-are included as
reports and statements which a treasurer must sign.
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amount needed to pay primary expenses or repay the Presidential

Primary Hatching Payment Accounts may be transferred to the legal

and accounting compliance fund without regard to contribution

limitations.-13/  However, contributions that are made after the

beginning of the expenditure report period and are designated for

the primary, but which exceed the contribution limitation for the

primary, may be transferred to or deposited in the legal and

accounting compliance fund if the candidate obtains the

contributor's redesignation in accordance with 11 C.F.R. I 110.. 1I/

11 C.F.R. S 9003.3(a)(1)(iii). Pursuant to 11 C.IF.R.

S ll0.1(b)(4)(i)-(iii), a contribution shall be considered to be

designated in writing for a particular election if: (1) the

contribution is made by check, money order, or other negotiable

instrument which clearly indicates the particular election with

respect to which the contribution is made; (2) the contribution is

accompanied by a writing, signed by the contributor, which clearly

indicates the particular election with respect to which the

contribution is made; or (3) the contribution is redesignated in

accordance with 11 C.F.R. 5 110.1(b)(5).

13/ The matching payment period for candidates seeking the
nomination of a party which nominates its Presidential candidate
at a national convention begins "January 1 of the calendar year in
which a Presidential general election is held" and it ends *the
date on which the party nominates its candidate." 11 C.F.R.
5 9032.6.

14/ In the case of a major party candidate, the expenditure
report period begins on September 1 before the general election
or the date major party chooses its nominee and the period ends
30 days after the general election. 11 C.F.R. 5 9002.12(a).
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Contributions that do not exceed the contributorts limit for

the primary may be redesignated and deposited in a legal and

accounting compliance fund only If: (1) the contributions

represent funds in excess of any amount needed to pay remaining

primary expenses; (2) the redesignations are received within 60

days of the treasureres receipt of the contributions; (3) the

requirements of redesignations rules have been satisfied; and (4)

the contributions have not been submitted for matching. 11 c.r.R.

£ 9003.3(a)(l)(iii)(A)-(D).

D. Discussion

The Complainants contend that the Respondents violated the

public financing provisions by: (1) transferring funds to the

GELAC when primary debts were remaining and (2) receiving funds in

excess of entitlement after the candidate's date of Ineligibility;

or (3) submitting matching contributions to the Commission after

the candidate's date of ineligibility that should not have been

matched. The Office of General Counsel agrees with the

Complainants' first point. However, the Complainants* second

point stems from the passive acceptance of public funds after the

date of ineligibility. The third point is merely an alternative

to the second point which assumes that the private contributions

received after the date of ineligibility were not designated for

the Primary Committee. This Office believes that the focus of

this enforcement action should be on the affirmative act of

submitting a misleading NOCO Statement of the Commission.



As of July 15, 1992, the candidate's date of ineligibility,

the Primary Committee had a deficit of $8,303,260. Attachment 3

at 96. Therefore, the Primary Committee was required to pay its

primary expenses before it could transfer or redesignate any

private contributions to the Compliance Fund-
- /  11 C.F.R.

SS 9003.3(a)(1)(iii); see also, 11 C.r.R. 5 9034.1(b). The

transfer of $1,419,153 from the Primary Committee to the

Compliance Fund was not in accordance with 11 C.r.R.

5 9003.3(A)(1)(iii) because such contributions were primary

contributions which the Primary Committee should have applied

towards the reduction of its primary expenses. The Respondents

claim that the transfer was permissible. The Respondents contend

that the contributions were originally intended for the Compliance

Fund, and, therefore, the Primary Committee was not required to

satisfy its primary debts before the funds were provided to the

Compliance Fund.

The determination of whether a contribution is designated for

a particular election turns on the contributor's donative intent.

See Advisory Opinion ("AO") 1990-30. In this office's view, the

$1,419,153 in contributions transferred to the Compliance Fund by

the Primary Committee were contributions designated to the Primary

election since they were made payable to "Clinton for President"

or a similar entity, and were solicited, received, deposited and

15/ Pursuant to 11 C.F.R. S 9002.12(a), the expenditure report

period for President Clinton began on July 15, 1992, the date he

was nominated as the 1992 Democratic Party nominee for the Office

of President of the United States.
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reported by the Primary Conittee when it had net outstanding

campaign obligations. Attachment 3 at 90; see also, 11 C.P.R.

I ll0.1(b)(4)(i). Further, the Audit Division sampled

contributions from the Primary Committee's final matching fund

submission with those contributions that were designated as

Compliance Fund contributions to determine whether these

contribution checks had different payee or election designation

information. Attachment 3 at 91. No difference was noted.1 61  Id.

Therefore, it is the view of this office that the contribution

checks demonstrate that the contributors intended to give the

contributions to the Primary Committee. Thus, the Office of

General Counsel recommends that the Commission find reason to

believe that the Clinton for President Committee, its treasurer,

J.L. "Skip" Rutherford, William J. Clinton, the Clinton-Gore '92

General Election Compliance Fund, and J.L. "Skip" Rutherford, as

Treasurer, violated 11 C.F.R. 5 9003.3(a)(1).

The Primary Committee cannot apply the GELAC transfer and

designation rules in a manner that will allow it to arbitrarily

claim that certain contributions are matchable primary

contributions 1-7 and reverse its position to increase its

16/ Although the Respondents contend that "the (ajuditors'
contention that the funds transferred to GELAC are
indistinguishable from those funds submitted for matching from
July 17 to August 5 is factually inaccurate," they provide no
basis for this assertion. See Attachment 2, note 1.

17/ The Respondents assert that "only those contributions
received after the debt which specifically have "primary" or"primary debt" written on the check . . . should be treated as
primary contributions." Attachment 2 at 6. Contrary to these
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entitlement to public funds by claiming that similarly designated

contributions are intended for the GELAC.Is/ By transferring

$1,419,153 to the Compliance Fund rather than applying private

contributions towards its remaining primary expenses, the Primary

committee received $3,015,747 (($5,275,920 + $1,431,599 +

$1,786,327 + $2,825,181) - $8,303,2801 in matching funds that it

was not entitled to receive. Attachment 3 at 87-96.

The Primary Committee received these public funds only

because its NOCO Statements reflected net outstanding campaign

obligations. Attachment 4, see also, 11 C.F.R. 5 9034.1(b).

Therefore, the Primary Committee, its Treasurer, and the candidate

had a duty to submit NOCO Statements that accurately reflected the

Committee's outstanding obligations and assets.
1 9 /  See 11 C.F.R.

S 104.14(d). The duty to submit NOCO Statements that are as

(Footnote 17 continued from previous page)

assertions, 11 C.F.R. 5 1l0.1(b)(4)(i) does not require the words

"primary" or "primary debta to appear on a check for such 
a

contribution to be designated for a primary election.

18/ The Respondents assert that a reason to believe finding 
by

tle Commission would result in disparate treatment of incumbents

and challengers. Attachment 2 at 8. Specifically, the

Respondents assert that "because incumbents often use a similar

name for both primary committees and GELAC committees, checks 
made

payable to them often have identical names . . . this gives them a

great deal of discretion as to how to attribute contributions."

Id. Although this Office recognizes that incumbent office holders

o-ten have similar names for their primary and GELAC committees,

nothing prohibits challengers from doing the same.

19/ Pursuant to 11 C.F.R. S 9034.5(a), the candidate and

committee are required to file the NOCO Statement. See 11 C.F.R.

S 9032.1(c). The treasurer also has a duty to file the NOCO

Statement. 11 C.F.R. S 104.14(a).
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accurate as possible is important to the public financing system.

The significance of this process is demonstrated by the fact that

the payment of public funds based on NOCO statements is the only

area of public financing where the Commission may temporarily

suspend the payment of public funds, prior to an audit and

examination, to avoid an overpayment.2-/  11 C.F.R. 5 9034.5(g)(1).

The Primary Committee submitted its NOCO Statements

reflecting net outstanding campaign obligations for which it

should have used the private contributions to satisfy. See

11 C.F.R. S 9034.1(b). The private contributions that were

ultimately transferred to the Compliance Fund were available to

the Primary Committee. However, the Primary Committee did not

apply the private contributions to the primary debt and,

therefore, it submitted NOCO Statements that were an inaccurate

picture of the candidate's financial status. Therefore, the

Office of General Counsel recommends that the Commission find

reason to believe that the Clinton for President Committee, and

J.L. "Skip" Rutherford, as Treasurer, and William J. Clinton

violated 11 C.F.R. 55 104.14(d) and 9034.5(a).

The Respondents argue that a candidate's receipt of matching

funds in excess of his entitlement is a repayment matter that may

not also be the subject of an enforcement action. Hence, the

20/ In other situations where the candidate receives funds in
excess of entitlement, the Commission will have already certified
the funds and will only seek redress after the audit and
examination has been completed. 11 C.F.R. 55 9038.2(b)(1)(ii) and
(iv).



Respondents argue that no enforcement action can be taken against

the Committee for the receipt of matching funds which exceed the

amount that a candidate is entitled to receive. See 26 U.S.c.

I 9038(b)(1) and 11 C.r.R. 5 9038.2(b)(1). However, the violation

in this matter does not involve the act of receiving the public

funds, but the act of submitting misleading NOCO Statements to the

Commission. Furthermore, the Commission is not precluded from

pursuing an enforcement action arising from violations of the

public financing provisions that require repayments to the United

States Treasury.2 1/  Reagan Bush Committee v. FEC, 525 F. Supp.

1330, 1337 (D.D.C. 1981). For example, the Commission may pursue

a Committee for incurring expenses in excess of the state and

overall expenditure limitations. 2 U.S.C. 5 441a(b)(1)(A).

21/ Contrary to the Respondent's assertions, the Comnission's
Ziilure to make a repayment determination does not preclude the
Commission from acting upon the complaint based on res judicata
and collateral estoppel principles. See Attachment 2, p. 4. This
Office recognizes the difficulty presented in pursuing this matter
given the outcome in the repayment context. See MUR 3708
(Following a court order, the Commission pursued enforcement
action against committee after the Commission was unable to
approve an advisory opinion sought by the committee). However,
the Commission failed to reach a decision on the repayment
recommendation on a 3-3 vote. Thus, there is no binding
determination that would preclude a Commission decision in this
matter. In any event, the repayment process and enforcement
process involve separate and distinct procedures. Cpare
2 U.S.C. 5 437g(a) and 26 U.S.C. 5 9038(b); see Reagan Bush
Committee v. FEC, 525 F. Supp. 1330, 1337 (D.D.C. 1981).
Therefore, by statutory design, a Commission decision to pursue an
enforcement action is not precluded by its decision not to seek a
repayment based upon the same facts. The analysis in this report
is consistent with the analysis contained in this Office's
comments on the proposed Final Audit Report for the Committee
which contained the initial repayment determination. See Legal
Comments on the Final Audit Report on the Clinton for President
Committee, dated November 3, 1994.

-19-
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However, exceeding the expenditure limitation is also a basis for

repayment. 11 C.F.R. 5 9038.3(b)(2)(ii)(A). As long as the

public financing provision is similar to the act of exceeding the

expenditure limitation, the Commission may pursue an enforcement

action for apparent violations of the provision. The requirements

that the Committee incur expenses within a limitation and submit

accurate NOCO Statements are similar in that they both place an

affirmative duty on the Committee.

illI. Discussion of Conciliation and Civil Penalty
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RECOMMENDATIONS

1. Find reason to believe that the Clinton for President
Committee, and J.L. "Skip" Rutherford, as treasurer, the
Clinton-Gore '92 General Election Compliance Fund, and
J.L. "Skip" Rutherford, as treasurer, and william J.
Clinton violated 11 C.F.R. 5 9003.3(a)(1);

2. Find reason to believe that the Clinton for President
Committee, and J.L. "Skip" Rutherford, as treasurer, and
william J. Clinton violated 11 C.F.R. 55 104.14(d) and
9034.5(a);

3. Enter into conciliation with the Clinton for President
Committee, and J.L. "Skip" Rutherford, as treasurer, the
Clinton-Gore '92 General Election Compliance Fund, and
J.L. "Skip" Rutherford, as treasurer, and William j.
Clinton prior to a finding of probable cause to believe;

4. Approve the attached proposed Conciliation Agreement;

5. Approve the appropriate letters

Datear Wbev
General Counsel

Attachments:

1. Complaint dated March 9, 1995
2. Respondents' response to complaint dated April 24, 1995
3. Final Audit Report on Clinton for President Committee

approved by the Commission on December 27, 1995
4. Primary Committee NOCO submissions
5. Proposed Conciliation Agreement for President Clinton

and the Clinton for President Committee
6. Proposed Conciliation Agreement for Clinton-Gore '92

General Election Compliance Fund
7. Proposed Factual and Legal Analysis for President

Clinton, the Clinton for President Committee
8. Proposed Factual and Legal Analysis for the

Clinton-Gore '92 General Election Compliance Fund
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FEDERAL ELECTION COMMISSION
AASH %CTO , OC 041

MEMORANDUM

TO:

FROM:

DATE:

SUBJECT:

LAWRENCE N. NOBLE
GEMRAL COUNSEL

RARJORIX3 W. ZREONS/DONNZ J. ROSS
CONISION SECRETARY

AUGUST 2, 1995

MUR 4192 - FIRST GENERAL COUNSEL'S REPORT
DATED JULY 27, 1995.

The above-captioned document was circulated to the

Commission on Frlday, July 28, 199, at 12:00

Objection(s) have been received from the

Commissioner(s) as indicated by

Commissioner Aikens

Commissioner Elliott

Commissioner RcDonald

Commissioner NcGarry

Commissioner Potter

Commissioner Thomas

This matter viii be placed

for Tuesday, August 8. 1995.

the name(s) checked belov:

xxz

on the meeting agenda

Please notify us who will represent your Division before
the Commission on this matter.
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Xn the Matter of )
) MU 4192

William J. Clinton; )
Clinton f or President Cmittee
and J.L. "Skip" Rutherford as )
Treasurer;
Clinton-Gore '92 General zlection
Compliance Fund,, and J.L. S9kip-
Rutherford, as Trasurer )

r_ qpxpCATxCV

I, Marjorie W. nmmna, recording secretary for the

Federal Election Camission executive session on August 16,

1995, do hereby certify that the Comission took the

following actions In M 4192:

1. Failed =n a vote of 3-3 to Vmamn a U~pm to -j

a) Find reason to believe that the
Clinton for Premidlemt Comittee,
and J.L. Skip" Rutherford, as
treasurer, the Clinton-Gore '92
General lection Compliance imid,
and J.L. "8kip Rutherford, as
treasurer, and William J. Clinton
violated 11 C.F.R. I 9003.3(a) (1);

b) Wind reason to believe that the
Clinton for President Comittee,
and J.L. 0Skip" Rutherford, as
treasurer, and William J. Clinton
violated 11 C.F.R. 11 104.14(d) and
9034.5(a);

(continued)
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Certification for N!R 4192
August 16, 1995

C) Enter into conciliation with the
Clinton for President Committee,
and J.L. "SkipO Rutherford, as
treasurer, the Clinton-Gore '92
General Election C=Wliance Fund,
and J.L. 8Skip* Rutherford, as
treasurer, and William J. Clinton
prior to a find4n of probable cause
to believe;

d) Approve the proposed Conciliation
Agree nt as r-c_ded in the
General Counsel' s report dated
July 27, 1995;

e) Approve the appropriate letters as
roe d-ed in the General Counse's
July 27. 1995 report.

Comissioers Aiken&, Illiott, and Potter
voted affirmatively for the motion;
Coissioners McDonald, oaGr ry, and Thborn
dissented.

2. Decided by a vote of 6-0 to close the file
without any further action and send appropriate
letters.

Cornissioners Aikens, Elliott, McDonald,
McGarry, Potter, and Thomas voted affirmatively
for the decision.

Attest:

Date •rie No X ons
Sootary of the Corission



FEDERAL ELECTION COMMISSION
%&%AHINCION DC .4)-46)

August 25, 1995

CERTIFIrD MAIL
RETURN RECEIPT RQUESTtD

Richard Mayberry, Esquire
Seventh Floor
888 16th Street, N.w.
Washington, D.C. 20006

Re: HUR 4192

Dear Mr. Mayberry:

The Federal Election Commission ('Commission") has reviewedthe allegations contained in your complaint dated march 9, 1995.On August 16, 1995, the Commission considered your complaint,but was equally divided on whether to find reason to believe that:(1) William J. Clinton, the Clinton for President Committee ("thePrimary Committee'), and J.L. *Skip* Rutherford, as treasurer, theClinton-Gore '92 General Election Compliance Fund ('the GELAC'),and J.L. "Skip" Rutherford, as treasurer, violated 11 C.F.R.
S 9003.3(a)(1), and (2) William J. Clinton, the Primary Committee,and J.L. 'Skip" Rutherford, as treasurer, violated 11 C.F.R.55 104.14(d) and 9034.5(a).

Accordingly, on August 16, 199S, the Commission closed thefile in this matter. A Statement of Reasons providing a basis forthe Commission's decision will follow. The Federal ElectionCampaign Act allows a complainant to seek judicial review of theCommission's dismissal of this action. See 2 U.S.C. 5 437g(a)(8).
If you have any questions, please contact Andre G. Pineda,

the attorney assigned to this matter, at (202) 219-3690.

Sincerely,

Lawrence N. Noble
General Counsel

By: Kim Bright-Coleman
Associate General Counsel

Enclosure
General Counsel's Report
Certification



FEDERAL ELECTION COMMISSION
ASHINCION DC 20%1

August 25. 1995

Lyn Utrecht, Rsquire
Oldaker, Ryan and Leonard
618 Connecticut Avenue, N.w.
Suite 1100
Washington, D.C. 20006

Re: MUR 4192

Dear Ms. Utrecht:

On March 16, 1995, the Federal Election Commission ("the
Commission") notified Mr. Anthony S. Barrington, Esquire, of a
complaint alleging that President William J. Clinton, the Clinton
for President Committee ('the Primary Committee'), the
Clinton/Gore #92 Committee ('the General Committee'), Robert A.
Farmer, treasurer for both the Primary and General Committees, and
Bruce R. Lindsey, assistant treasurer of the Primary Committee,
violated certain sections of the Federal Election Campaign Act of
1971, as amended ('the Act'). On Match 16, 1995, the Commission
also notified the Clinton/Gore '92 General Election Compliance
Fund ('the GELAC'), and J.L. Rutherford, as treasuror, of a
complaint alleging that the GBLAC and Mr. Rutherford violated
certain sections of the Act.

On August 16, 1995, the Commission considered the complaint
but was equally divided on whether to find reason to believe that:
(1) William J. Clinton, the Primary Committee, and J.L. 'Skip'
Rutherford, as treasurer, the GELAC, and J.L. "Skip' Rutherford,
as treasurer, violated 11 C.F.R. S 9003.3(a)(1), and (2) William
J. Clinton, the Primary Committee, and J.L. "Skip" Rutherford, as
treasurer, violated 11 C.F.R. 55 104.14(d) and 9034.5(a).
Accordingly, the Commission closed its file in this matter. This
matter will become part of the public record within 30 days.
Should you wish to submit any materials to appear on the public
record, please do so within ten (10) days of your receipt of this
letter. Please send such materials to the General Counsel's
Office.



L.etter to Lyn Uttecht
HIM 4192
Page -2-

If you have any questions, please contact Andre G. Pineda,
the attorney assigned to this matter at (202) 219-3690.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Kim rght-Coleman
Associate General Counsel

cc: Laura A. Ryan
Laura Ryan shachoy
Cheryl Hills



August 28t 1995

By, PAX to 2,-21V-1042 aM J

Andre G. Pineda, Esquire
Office of General Counsel
Federal Election Comission
999 E Street, N.W.
Washington, D.C. 20463

Dear Mr. Pidneda:

On August 16, 1995 the CoMmission closed the above matter.
Attached to the August 25, 1995 FEC letter [which I received today
to me notifying as of this determination, ohws att chents 1-s to
the First General Counsel's Report.

This letter will confirm my verbal request of you today for
the following:

1. Attachments 2 and 4. This there apears no privilege attaching
to these documents, release at the earliest po ble date, is
requested.

2. Attachments 7-8. Since some privileged may attach to part of
these documents, release as soon as possible after their
review privilege.

3. For a record to the dismissal, I request a clean copy of all
attachments not subject to privilege recognizing I may already
have some of these attachments.

I believe, except for item 3 above, this reflects our discussion
in which I advised you of the need for these documents in order to
evaluate possible judicial review of the Commission's dismissal of
this action.
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In addition, I would appreciate the courtesy of a telephone
call to notify me when the Statement of Reasons will be available
to me.

I thank you for your assistance in this matter.

Sincerely yours,

-etl4j

Richard Mayberry



FEDERAL ELECTION COMMISSION
WASHINCTON D C 20463

comnissioners
Staff Director Surina
General CoVUsel Noble
Press Officer Barris

011" ,orie . R ms/Lsa R. Davie
Secretary of the Cnd"son

September 19, 1995

SUBJECT: Stat it of e for I= 4192.

Attached is a copy of the 8St mat of Leaon in M1R
4192 signed by Coiss irs ]oDonal* N md Thms.
This was received in the Comission Secretary's Office on
Septemer 18, 1995 at 4:51 p.n.

cc: V. Convery

IV0 -,

TO:

FRM:

DATE:4*



FEDERAL ELECTION COMMISSION
j, WA*IINGTON. DC MW24

In the afteof

CIVtOn for Prieslent COmmiN, amdl
J.L S&ip" Ruedfo as Vmur

IM 4112
Clltnoe U General Election
Compli n Fu nd )
J.L "SOip Rumterford, as tnsuri

WIflam J. Clinton

STrATEE OF IREASONS

CHAIRMAN DANNY LW C _NLD

COUISUON SCOTT E. THOMtAS

On August 16, 195, by a 34 vt, Vta Feral BeIan Ca -_s o dsio id to
Mprove the Genrl Cowiars -O to iW m- - to buln to lt
Clinton for Pr (e C nm ) III d W W Im U Geru
Election ampliance Fund ('Cwmpli Fund) wlmtmd 11 C.. 14(),
9003.3(aX1) and 9034.5(a). At mm wlt Vfe CImnw miii Vmu r to Vie
complimics fUnd $1,419,153 in wi,-0m-g-a omrbu s wNdh Ithwd rlee atmr
the primary elecio. Based upon Vie s 's rgul ms and pulr Cupnbson
decisions, we conduded that ie bmt s mis unde edlh0i1- lw and
thrfr voted agait the General Counsls rswo-m w ns.

The P nt Primary Matching Paymwt Acou" (Otie Ac), 26 U.S.C.
§§9031-9042, was enacted in 1974 to provide partial bral flnancn for the
of qualifying presidential prmry cdidates. -m v . Vm , 424 U.S. 1, 89
(1976). Eligible candidates may receive payments from the Act to match individual
contrbut n up to $250, m 26 U.S.C. §§9034(a) and 9037, s to an overal
ceiling of 50% of the expenditure imitation contained in 2 U.S.C. ,441a(bXXA). Sem
26 U.S.C. §9034(b). For the 1992 prsidenfial primary campign, themaxmum
entitlement that any candidate coud receive in matching funds was $13,810,000. The
1992 Clinton Primary Committee received $12,536,135 in mat funds.
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After the conclusion of the prmary campan, the Commission audited the

Clinton for Presklent Committe a required by 26 U.S.C. 9038.' On December 27,
1994, the Commission approved its Final Audit Report on the Commie and made an
nt determination that the Committee must pay $1,383,587 to the United States

Treasury. The Committee did not dispute this determination, and it thus became final.
11 C.F.R. §9038.2(c)(1). On January 30,1995. the Committee submitted a check
payable to the United States Treasury for $1,383,587.

A large portion of the Committee's repayment ($1,072,344) resulted from its
receipt of matching funds in excess of its entitlement. Under the Act, a candidaMe may

matching funds after the candidate's date of n "to defray quafied
camp m expenses incurred before te date upon which such cavidte becomesineligible.' 26 U.S.C. §9033(c)(2) 2. Because many of the expenses the Comm

inlud as net outstmn camp n obtgaions were detemined through the audit not
to be qualified camPaWgn expenses, Im 11 C.F.R. §9034.4(b), the Commission ord
the 1repaymt of matching funds that corrsponded to such non-qualified debt.

By a 3-3 vote, the Commission did not approve an audit staff rr,--mKIo,- to
seek a reament in addition to the $1,383,587 already required of te Comme.3

The Act requires the Cornission to conduct a horough exa tion and audt of the
camai ncas of every publidy funded c And a the mpnfor te nomin endl
26 U.S. c §9038(a). If the Commission finds durg its audit that 'any poron of the p m ..
from the mwhn payment account was m excess of the agg mgate amount of pa"ymft to
which Me cnddakt was entitled, the Commeon must noty he r@ri, and Me Pdioe
must pay to the Secretaty of the Treasury an amount eqi to the amount of ses paylml
26 U.S.C. S9038(b).

2 Cdd who remn ligible to eceiven ih funds tr out the cmmmnpain
the nomntion tbecome Ngible on the ft the party nomin b p11 0 antl". sm
26 U.S.C. §9033(cXl); 11 C.F.R. S9032.6, 9033.5. Thus. the i det forthe Immy
Committe was July 15, 1992.

The Commission's reulios explain th if. on the da of ineligibAity, a cddat has
"net outstanding campaign obligations' (NOCO'), Wt11 C.F.R. §9034.5(a):

that candidate may continue to receive 1mtchin payments for
matchable contributions received and deposited on or befor
December 31 of the Presidential election yew provided that on the
date of payment there are remaining net outstanding campain
obigatins, i.e. the sum of contributons received on or tr the date
of neligibility plus matching funds received on or after the date of
ineligibility is less than te candidate's net outstanding campaign
0-s

11 C.F.R §9034.1(b)

It is not unusual for the Co to split 3-3 on audit repayment matters. In
considering the Final Repayment determination for the BushOusyle '92 Comnmites, for exampl,
our three colleagues voted against a r that the BushlQuayle '92 Primary
Committee make a repayment to the United States Treasury for failure to produce adequate
supportng documentation for certain expenses claied to be primary-related. As a result the
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Specifcalty, the Commission did not include in the NOCO calculation (as Commite
assets) contibution ttaliln $1,419,153 which had been received after the candidate's
date of ineligiblty, placed in an escrow account, and later tmnsfered to the Cntn
Comrplice Fund. These funds, as we explain more fully later, were not deintd by
the donors s conributions to the Committee. Nor were they submitted for primary
matchw i funds. After recei and before transfer to the Compliance fund, te were
verified in writig by the donors as Compliance Fund donations. Having not treated this
amount as a reduction of the Committee's primary matching fund entitlemet, , the
Commission then unanimously approved the resulting repayment determination of
$1,383.587. No action was filed challenging or seeking judicial review of this final
Commission determination . Se 26 U- S C §§9036 and 9041.

On March 9, 1995. Alan Gottheb, Michael A. Siegel, Todd Herman, Joseph P.
Tartaro, the Second Amendment Foundaton, the Center for the Defense of Free
Enftrprse, and the American Political Action Committee ('complaimant) fled a
complaint with the Federal Election Commission against the Clinton Committe, the
Compliance Fund, its treasurer, and William J. Clinton (respondenft). The complint
generally traed the rejected analysis of the audit staff and aleged that te Commite
=nanipulated its post-convention cash balance and debts in order to rcive pub
mtchiw funds to which Clinton was not entitled and were used in the general elecion

by the Clinton/Gore '92 General Election Compliance Fund.' Comlaint at 3. More
specifically, the owmplaint alleged:

[in excess of $5.8 million dollars in private contributins wae
soktd and received by the Clinton for President Cofmmite.
Insed of appctin of these funds to exingui a campmgn
debt in excess of $7 million as reuested by FEC regulations, the
Clinton Committee intentionaly and illegally diverted in excoe of
$2.4 million dollars to a legal and accounting fund for the gneral
election. This scheme enabled the Cliton Commitee to rei
$2.9 million in additional matching funds to which it was not
entitled.

Complaint at 4.

On August 16, 1995, the Commission considered the General Counsel's Report
which recommended that the Commission find reason to believe that the respondents
violated 11 C.F.R §9003.3(a)(1) 4 by transfemng $1,419.1535 in post-prirary

amount in question was not included in the repayment determination approved by the
Commission

4 The relevant portion of this provision, quoted in rts entirety at n.6. deals with
"[cjontnbutions that are made after the beginning of the [general electon] expenditure report
period but which are dfesited for the onmarv election. 11 C F LR. §90033(a)(1Xii)
(emphasis added).

5 The General Counsel's Report explains the difference between the $2.4 million figure
cited in the complaint and the $1,419,153 figure as follows.
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contribuion to the Compliance Fund. The General Counsel's Report argued these
fuAnIs were contributions designate for the ComItte that should have beenpplied
towards the reduction of NOCO. The General Counsel's Report also rcommended, a
a consequence of their first recommendation, that the Commission find reason to
believe the Comite and Wiiam J. Clinton violated 11 C.F.R. 104.14(d) and
9034.5(a) by submitting NOCO statements that did not acurtey reflect the
Committee's outstanding obligations and assets. A motion to approve the Office of
General Counsel's recommendation failed. Three Commissioners supported the
rt and three Commissioners (the undersigned) opposed.

II.

The General Counsel's Report concludes that the transfer of $1,419,153 from
the Primary Committee to the Compliance Fund was not in mccordance with 11 C.F.R.
§9003.3(A)(1)(iii) [sic] because such contribu were primary contributions which the
Primary Committee should have applied towards the reducton of its primary expenses."
General Counsel's Report at 15.

We cannot support this conclusion, first of all, because it conflicts with the
findings of the Commission in its Final Audit Report. The ftctual and legal
determinations which the Commission preiously made in the Final Audit Report on the
Clinton Primary Committee are binding upon the Commission's actions in MUR 4192.
Under the heading of Firality of determinations, 26 U.S.C. §9036(b) plainly sts:

lAP detemnoem by it [the Commissin under this
chapter we fia and W , except to the extent that they e
subject to exai*ati and audit by the Commision under
Section 9038 and judicial review under Section 9041.

26 U.S.C. §9036(b) (emphasis added). Having examined a set of facts and made a
*final and conclusive" legal deteiaon as to those facts in a final audit report, the
Commission cannot now arbitrarily abandon those previous audit findings and reach a
wholly different conclusion in an eforcement context.

The precise issue of whether 11 C.F.R. §9003.3(a)(1)(iii) precluded tansfern
the $1,419,153 in question to the Compliance Fund was resolved by the Commission's
3-3 vote and the resulting repayment determination. The audit staff specifically argtled

The Audit Division did not consider [as primary campaign assets)
$1,025,404 in private contributions that were transfed to the
Compliance Fund after September 2, 1992. This is the date that the
Audit Division calculated as the Committee no longer having net
outstanding campaign oblgations Attachment 3 [of General Counsel's
Report) at 86

General Counsel's Report at 4 n.6 In essence, there is no bas8s for questioning
whatsoever the transfer of contibutons that could no longer be applied to primary debt
retirement.



at the Final Audit Report stage: "11 C.F.R. §9003.3(a)(1)(ii) clearly states that the
-,.igna-o pursued by the Committee were not permissible.' Final Audit Report at

85. That approach was rejected by the undemgned, and hence by the Comm i.sin,
because the Contrlbutions at issue were not technically "designated for the primary
election' and, therefore, were not subject to §9003.3(aXl1)(Hi). SW StatOmet of
Commissio.r McDonald, McGarry, and Thoma regarding Clinton Campaign Audit.
(December 16. 1994).

On the basis of the 'final and conclusive' determination in the Final Audit Report,
we, therefore, cannot find that there was a violation of 11 C.F.R. §9003.3(a)(1Xiii). The
Final Audit Report totals for the amount of post-nomination private contribuion
received by the Committee and the amount received in excess of entitlement are

edicae on a wrjecti of the a of §9003.3(s)(1)(i) to the funds at sue.
The Final Audit Report findings demonstrate that the $1,419,153 in tr funds
were not conieend,'mary contributions which the Primary Committee shou have
a towards the redu:bon of its primary expenses.' General Counsel's Report at 15.
These deteminations are conclusive and binding upon the Commission in it
consideation of MUR 4192. We do not believe Congress ever intended the
enfforc,,ement process to be used as a tool for appealing or second-guessing the audit
process. AccorNgy. we voted against the General Counsel's iso;,dl,- -,, all of

which depend on a rejected construction of 11 C.F.R. §9003.3(a)(1)(ii).

Ill.

Even if the factual findings and legal conclusons ofthe Final Audit Repo we
to be complety dimrgarded, we still could not agree with the Genera Counrs
rnmmen-ati that the Commission find reason to believe that the repo-dft
violtd 11 C.F.R. §9003.3(a)(1)(iii).6 The General Counsel's Report argues ta the

In its entirety, that pviso stales:

(M) Contribtons tat are made afterth beginning of the expeniu report
period but Which re sMmtd for the pmniy eles , and contr ibuions
that exceed th contbutors limit for the prmwy election, may be
redesgnaled for the legal and accounting comiipianc fund and trnsfemred to
or deposited in such fund if the candidate obtains the contributor's
redesignaton in accordance wrth 11 C.F.R §110.1. Contributions that do not
exceed the contibutl's hmit for the primary election may be edeignate
and dbposited m the legal and accounting compliance fund only if-

(A) The contributions represent funds in excess of any amount needed to pay
remaining primary expenses,

(B) The redesagnabons are received within 60 days of the Treasurer's receipt
of the contributons.

(C) The requirements of 11 C F R 110 1(b)(5) and (1) regarding
redesignations are satisfied, and

(D) The contnbutbons have not been submitted for matching



0 0
respondents violated 11 C.F.R. §9003.3(a)(1)(iii) by tanaeng to the Compliance Fund
$1,419,153 in private contributkis instead of applying them towards NOCO reduction.
The fundamental question presented here is whether the tran sfrr contrbluins,

which were made ater the primary election, 7 were in fad "designated for the primary
election." If these cotributions were not desi gnaed for the primary election, their
transfer would not be prohibited by 11 CF.R. §9003.3(aXl)(ih) and, cdngl, the
would not be a violation of that provision Under Commission regulations and
Commission predent, we conclude that these cofnribtions were not gnated for
the primary election.

The General Counsel's Report argues that the contributions at issue here were
designated to the Primary election simply because they were made payable to 'Clinton
for President' or a similar entity, and were solicited, received, deposited and r by
the Primary Committee when it had net outstanding campaign obligations." General
Counsels Report at 15-16. In support of this legal conclusion, the General Counsel's
Report relies on an implied contributor intent theory. Not only does the Office of
General Counsel's standard entirely ignore the correct legal standard set out at 11
C.F.R. §110.1(b)(4), but it is directly contrary to estabi"shed Commission pecedent.

"Commission regulations set out rules to detemine the election for which a
contribution is made." Advisory Opinion 1990-30. 2 Fed. Elec. Camp. Fin. Guide (CCII)
806. Those regul provide that N a contribution is not designaed in wrung by

the donor for a particular election, the con tibution is considered to be made wit mqwpct
to the next election. 11 C.F.R. §110. 1(bX2)(ii). The lations further pwithlti
the contibution is designated for a particular electon by the donor in writing, It is made
for the election so designated. 11 C.F.R. 110.1(bX2)(i). C mmission regulationsem
that "a contribution shall be considered to be digntell in wrtng for a pwtl4dw
election if-

(I) The contribution is made by check, money order, or other
negotiable instr which clearty indcates the particular
ekctiion with respect to which the contib ution is made; or

(6) The contribution is accompanied by a writing, signed by the
contributor, which cleady indicates the particular election with
respect to which the contribution is made: or

All contributions so redesignated and deposited shall be subject to the
contribution limitations applicabf for the general election, pursuant to 11
C.F.R 110 1(b)(2)(i).

11 C.FR §903.3(a)(1)(iii) (emphasis added)

7 This case is thus unlike other cases, such as the Dukakis For President Final Audit
where the Commission dealt with contributions which were received fr the Vrary election.
Clearly, those contributions, if undesignated. would be considered prmary election contributkins.
S 11 C.FR §110.1(b)(2)(ii). By contrast, the contributions at issue in MUR 4192 were

after the primary elect)on.



(ii) The contributn is redesign,ted in acccoace with 11 C.F.R.
§110A1(bX5).

11 C.F.R. §110.1(bX4).

Applying the stndards of 11 C.F.R. §110.1(bX4), k is clew that the rCo,,-,,,bLl-

at issue in MUR 4192 were not "deslgnMed in wrtn for the primary election. None of
the tnsferd co tvbbuo xs icated on the face of the wrten instment that hey
were being made for a prticular election. 11C.F.R. §110.1(bX4X). Nor weany of
the contibutions accompanied by a signed writing indicatng th hey were being made
for the primary election. 11 C.F.R. §110.1(bX4)(ii). Finaly, the co-ibilo at issue

were not -deigr-atd for the primary. (In fact, to be cauious, te CommbMe secured
writtn ,ed-signat-o of thes receipts as Compliance Fund donaons.) Becme the
regulatory requirements of 11 C.F.R. §110.1(bX4) wm not met, t e con t ,,
cannot be vWed as designated for the primary election.

As a result, ther can be no violation of 11 C.F.R. SS0033(aX1)i). In addition,
there can be no viotin of 11 C.F.R. §§104.14(d) and 9034.5(a) for subm iting NOCO
Statements that did not acurately rellec the Primary Cmmtee's nimrding
obti n and ats.

Our reading of §110.1 (bX4) is confimed by Commissionp ieelldi. In Advory
Opinion1990-30. . the Commission rejectd anlmpqed cn nbbi btrN ter ory
identical to the one Advanced in te General Cousels Rear In so I -ol, ft
Commission e e it is the "Commfsionrs) ri qL o whid sot adA n le
to deermineO th eection for hiha ccorm bilion is ma-de.' i

In Advisory Opinion 1990-30, the Helms Commie had mind whew it wold
satisfy the designa on requirnmes and cood pet . .. e out11m as det
retirem netcontibutions i it: () incUed in it solicon migS a neol to poetula
conrbutors that their doN aions would be used to pay of 1900 general leton deW; (2)
pr the same notie on contrition sips ncloeed in th s liwlon; (3) included
an additiol ine on the diamer st ta fnds reeived wald be used for 190
deM elifnation; and (4) indicated that it would not be solcing for any amr o purpose.
And much like the facts present in MUR 4192, the checks would be receied, deposited
and reported by the committee senng as the vehicle for the prior election. After

the requiements of §110.1 (bX4), the Commission stoted:

Baed-_ an the famqthe cam q t h

Commiftee will not meet the diinti fqknmtf it talhe
the Sh paMd. The proposed steps would satisfy some of
the elements of a clear designation. In order to confirm donor

The law requires a polftical commfitee sot ontcributio to cxle a di*cam
saying that te cow te paid for the communication 2 U S.C - 441d(aX1); 11 C.F.R.
§110.11(aX1)(i).



man the amrm doureft tardst s the wazda
of degnatin.t i-e. the chadk or the cwtibtor slip.

Advisory Opinion 1990-30 at 11,671 (emphasis added).

Advisory Opinion 1990-30 is squarely on point with MUR 4192 and is
dispositiveo Indeed, the opinion rejects precisely the sort of legal analysis devised in the
Gemral Counsel's Report. Applying the requirements of 11 C F .R §110 I(bX4),
Advisory Opinion 1990-30 plainly directs that there has to be very clear, express, written
evidence signed by the contriftor indicating that a contribution was, in fact, designated
fore praor eection in order for that contribution to be so designated. The Opinion plainly
rejects the no that a contribution received a the primary can be called a imary
contribution sim on the buis that it was *solicited, recei deposited and reporte
by the Primary Committee when it had net outstanding campaign obliatpons. General
Counsel's Report at 15-16. Moreover. the Opinion dimonstrates that the evidence of
esiion has to be something more than the fact that th checi is made out to the

"Helms Committee" or in the instant matter, "Clinton for President.'" Similary, the fact
that some of the contributions may have been accmpaed by return cads sent out by
the Committee is not dpoti because such cards, aparently, were not signed by
the donors. Under §110.1 (b)(4) and Advisory Opinion 1990-30, evidence of pimay
deignaon is simply not present in MUR 4192. Because the General Con uels
Report has failed to demonstrat that resM e transfrwred d primary

ibutions as the term is defined by Commission regulaton and prcedent we
cannot find that there was a violation of §9003.3(a)(1).

9 Despit its obvious sgtcance. the General Counses Report m Was it one brief
refe to Advioy Opinion 1990-30 ("The deftrintion of whether a contilt1bin s
esgt for a particular ec turns on te contnibu s donatfv intent Advisry

Opinon ('AO') 199.-300) General Counel's Report at 15. nxliaby, the General Counears
Report fails to docs, much ss folo., the Opno's hoding that tO comtribuk's donove
inter i deitemied only by applyn the strict req of §110. 1(bX4). The Off e of
General Counsers failure to disuss §110 1(bX4) in any meaningful way fatally flows its legal
recommnendations.

10 As the Final Audit Report noted, the checks at issue in this matter icluded payee

notations such as OBill Clinton for President' "Clinton for President Campaign,' and 'othr sim
cIn Final Audit Report at 87 n 8. Such generic referev cannot be said to
the contnbutons for the primary election. The fact that the Complance Fund had it own disinct
name is irrelevant To the extent there was any ambiguity regarding the status of the
undesignated contributions at hand. we note that the Committee otained proper sed
edwgnatons for the Compliance Fund before making the transfers.

I We note that under 2 U.S.C §437f(c), any advsory opinion rendered by theCofllmlslof
may be relied upon by "any person involved in any specific transaction or activity which is
indistinguishable in all its material aspects from the transaction or activity with respect to which
such advisory opinion is rendered." 2 U.S.C §437f(c)(1XB). Given the virtually identical facts
between Advisory Opinion 1990-30 and MUR 4192, it seems clear that respondents fall within the
safe harbor provisions of §437f(c)(1)(B)



The General Counsel's Report also apparenly argues that since somie of th
Comnide's oeWr post-OI rtcpts were submitted for matci funds, this
demo,,, .te that the post-IOM receipts transferred to the compiance fund were
pimary corlbulons. General Counsel's Report at 16. This analysis missme the ml

in s rl respects. To begin with. as we point out. SM . the Commission's nib for
datemmhn* whetmer a contribution has been designated for a partcular electo we
found at 11 C.F.R. §110.1(bX4). In resolving this issue, the rules fordetein
wheher a contr tion is matchable, sel C.F.R. §§9034.2 and 9034.3, we ikreevant.
In addition, there is no evidence that any undesignated receipts t rsferredto the
Compliance Fund and at issue in this case were also submitted for matching funds.
Finally. even if the rules of matchability were somehow relevant, those rules me far
dferent than the sbi requiements of §110.1(b)(4). As explained in the cission's

dlmfor V-nalo n GoodOrde

An immeinatly matchable cotibution is one that is dram on an
individuals personal account and is signed by the idketd
accountholder. The Written Instrument bears a fuN date (month.
day, year) refecting that it was written on or after January 1,
1991, but not later than December 31, 1992 (provided it was also
deposited on that date) and it is made payable to the candidte or
an authorized committee for a presidential . It has
idenitical ,numeical and written amounts.

for P43 (August, 1991). Ure §1110.11(b)(4)$
thee im no rqirmnt in the matchab lity rutio s that the check or uewr mwkm
hoimm contain express words of desnation. Thus. it is possible th a ch ed ood
aidy Uw Conrwmion's wmtc!aility regulatiois but not tho §110. 1(bX4) d1 ion

relqurts~ 
1 2

For all of the above reasons, we voted against the Generail Cosead's
recommndations to find that the espondens volated 11 C.F.R. §§104.14(d),
9003.3(aXl) and 9034.5(a).

IV.

At the time of the fiing of the complaint in this matter, the Commsso was
reiewn its regulations governing public financing of presIdential primnary and gal
electon candidates. Those regulations have now been revsed. 60 Fed. 8w. 31854
(June 16. 1995). As part of these changes, "new language has been added to resolve
questions regarding depositing designated and undesgnated contributions in the
GELAC." Id. at 31856. Through the rulemaking process, therefore, the Commission

12 As a matter of policy and practice the Commission has taken this approach. The rules

and leguiuons governing the public funding process are cumbersome enough. To excess-vly
restrict the matchability of post-nomination contributions would prove counter-productive if the

result was to drive the candidate towards more private fundraising and ls reliance on the very
public funding that Congress has created to free campaigns from the " M agjenvirnment



hu sought to r le the igl l" wch vdsd It i MUR 4192 and provide new
re for fture preeldul pmm=y o-mlt-.s d, that wer not alicb to the
wwson denAs i ti mr.

W& strongly belie t hom me not a violation under the old rule. This
question, in fact, was dec at Ihe lnd md concluve udt deIM-ntio. It now Is
time for the Commimn to man on md prpep for the 1996 Psenlm camnpaign.
am uika vIE . 63 F.3d 301 (D.C. Or. 1993) (Commission is time bwed from

himpoing rpaymen oligaf w aton of statutory noficafton period, m 26
U.S.C. 19038(b)(1-3).).

Date
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FEDERAL ELECTION COMMISSION

BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
MUR 4192

William J. Clinton )
Clinton for President Committee )
J.L. "Skip" Rutherford, as Treasurer )
Clinton-Gore '92 General Election
Compliance Fund

J.L. "Skip" Rutherford, as Treasurer

STATEMENT OF REASONS

Commissioner Joan D. Aikens
Commissioner Lee Ann Elliott
Commissioner Trevor Potter

On August 15, 1995, the Commission declined by a vote
of 3-3 to find reason to believe that the Clinton for
President Committee, and J.L. *Skip* Rutherford, as
treasurer, the Clinton-Gore '92 General Election
Compliance Fund, and J.L. "Skip" Rutherford, as treasurer,,
and William J. Clinton violated 11 C.F.R. I 9003.3(a)(1).
The Commission also declined by a vote of 3-3 to find
reason to believe that the Clinton for President
Committee, and J.L. "Skip" Rutherford, as treasurer, and
William J. Clinton violated 11 C.F.R. 5S 104.14(d) and
9034.5(a). These violations involve improper transfer of
contributions from the Primary Cownittee to the Compliance
Fund, and the submission of misleading Statement of Net
Outstanding Campaign Obligations ('NOCO Statements")
inaccurately reflecting tie Committee's outstanding
obligations.

By way of background, on December 15, 1994, the
Commission considered almost identical issues with regard
to the proposed Final Audit Report on the Primary
Committee. In that Report, the Audit Division noted that
as of July 15, 1992, the candidate's date of
ineligibility, the Primary Committee had net outstanding



Stateument@ Reasons Page 2
MUR 4192
Commissioners Aikens, Elliott, Potter

campaign obligations totaling $7,878,678. Between
July 16, 1992 and September 2, 1992, the Primary Committee
received contributions totaling $5,275,920, and
transferred $1,419,153 of this amount to the Compliance
Fund. The Primary Committee received matching fund
payments of $1,431,599, $1,786,327, and $2,825,181, on
August 4, 1992, September 2, 1992 and October 2. 1992o
respectively. Therefore, the Report concluded that the
Primary Committee received $3,440,349 [($5,275,920 +
$1,431,599 + $1,786,327 + $2,825,181) - $7,878,678] in
excess of the candidate's entitlement, and recomended
that the Commission make an initial determination that the
Committee repay $3,440,349 to the United States Treasury.

A motion supporting the Audit Division's
recommendation for the Final Audit Report failed by a 3-3
vote. A second motion to consider all post date of
ineligibility contributions unmatchable unless
specifically designated for the primary election also
failed by a 3-3 vote. Timely Statements of Reasons were
written by both the declining and supporting Commissioners
addressing the reasons for the vote.

Because the recommendations at the enforcement phase
upon which the Commission split 3-3 are virtually
identical to the rec ndation in the pzoposed Final
Audit Report that the Comission split 3-3, we hereby
adopt the Statement of Reasons we wrote concerning the
proposed Final Audit Report. That Statement of Reasons
was signed by the undersigned Commissioners on
December 29, 1994, and is found at Attachment A. The
Statement of Reasons written by the declining
Commissioners concerning the proposed Final Audit Report
is dated December 16, 1994, and is found at Attachment B
because it is referred to in our Statement of Reasons in
Attachment A.

Date Joan D. Aikens
Commissioner

Date Le n Elliott
Commissioner

Date Trevor Potter
Commissioner
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Statement of Reasons
Final Audit Report of the Clinton for President committee
Commissioners Joan D. Aikens, Lee Ann Elliott, Trevor Potter

On December IS, 1994, the Federal Election Commission
considered the Final Audit Report on the Clinton for President
Committee. Unfortunately, a major reconendation in this Report
that required the Clinton Coumittee to make a substantial
repayment of taxpayer funds was blocked by three Commissioners.

This unprecedented action involved the Clinton Committeets
receipt of matching funds from the U.S. Treasury in excess of
its entitlement. The Commissionts Audit Division found, and the
General Counsel agreed, that the Clinton Committee improperly
diverted over a million dollars in private contributions from
the Primary Committee to a separate "legal and accounting funds
for the General Election. novever, the law requires these
private contributions be used to pay the remaining debts of the
primary committee.

The effect of this impermissible transfer was to
artificially inflate the Primary Consittee~s debt. This caused
the U.S. Treasury to make an overpayment of taxpayer funds to
the Committee to cover that debt. Accordingly, the Mdit
Division and General Counsel recommended the Committee repay
$2.9 million to the U.S. Treasury. We voted for this
recommendation because this result was clearly required by the
Commission's regulations and previous presidential audits. we
regretfully conclude that our three collesgues' failure to
adhere to these rules, and their vote against this
recommendation, can only be considered arbitrary and capricious.

1. Commission Regulations and Procedures Required
the Clinton Cmittee Nake a Repaymmut

The Commission's regulations at 9034.1(b) limit the amount
of public funds a candidate may receive after the nomination to
the net debt outstanding at the time a matching fund payment is
received. To arrive at this debt calculation, all public and
private contributions are subtracted from debts outstanding.
Any net debt remaining would increase the candidate's

ATTACHMENT A
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Conmissioner Lee Ann Elliott and
Commissioner Trevor Potter

entitlement to public funds to pay the debt. The long history
of this regulation sakes it clear that it was designed to
encourage the payment of campaign debts, to the extent possible,
vith private contributions.l/

Commission regulations at part 9003.3(a)(1)(iii) also

clearly state: Contributions that are made after the convention
but which are designated for the primary election, and

contributions that exceed the contributor's limit for the
primary election may be redesignated for the legal and
accounting compliance fund if the candidate obtains the
contributor's redesignation in accordance with 11 C.F.R. 110.1.

Contributions that do not exceed the contributor's limit for the

primary election may be redesignated and deposited in the legal

and accounting compliance fund only if:

(A) The contributions represent funds in excess of any

amount needed to pay remaining primary expenses;...

1/ The requirement at 11 c.r.. S 9034.1(b) that private
contributions be used to pay a comittee's debts was recemt.1r
upheld in yndon a. Laouche; che Democratic m 0

v. FEC, 26 F.3d 137 (D.C. Cit. 1994). in Louccort

stated "the language (of 9034.1(b)) would appear to be
dispositive. A candidate is entitled to receive post-O

matching payments so long as net campaign obligations rerin

outstanding, and the regulation defines a candidate's rm aiing

(NOCO) as the difference between the amount af his original OCO
and the sum of the contributions received...plus matching fundsreeived.. Wheever the sum of his post-DOI receipts equal the

amount of his NOCO-whether those receipts be in the form of

pivate contributions or mstcb5nT 9 nts -f? i i "
is-- his entitlesnt to further mating L ets eas to an
id E 11 we were t-f the regulation abiguous, whr~~e

3o'not, we would still have to accept the Comission's

interpretation of section 9034.1(b) unless we found It plainly

inconsistent vith the wording of the regulation, which it is

not. 28 P.3d at 140 (emphasis added).
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(D) The contributions have not been submitted for

matching.

(emphasis added).

This regulation was approved on a 6-0 vote by the
Commission after the 1998 election cycle when a sieilar issue
arose in the Dukakis audit. This regulation was designed to
more clearly state the consistent position taken by the
Commission from the first publicly financed election in 1976.
In noting the need for this clearer regulation, Commissioner
Thomas pointed out during the Dukakis audit that:

On its face, the (former) regulation would seen to allow
the redesignation of post-primary designated contributions
if the primary would have a debt afterward. However, it
would be inconsistent with the Commission's congressiomal
mandate to allow a comittee to, in essence, create debt
that would lead to entitlement for post Ineligibility
matching funds. in other words a comittee should not be
able to claim a net debt and hence entitlement to post
ineligibility matching funds If It dissipated its
permissible primary contributions to do so. Taken to its
extreme, a comittee could redesignate all of its uatcbed
contributions ... and unnecessarily create a huge deficit
with a resulting claim for matching funds.

The current language ot 9003.3(a)(l)(iii) pertaining to
redesignation of post-primary designated contributions.
effective April 6, 1967, evolved from a somewhat similar
provision in the previous version of 11 C.F.R. 9003.3.
However, the prior version nade clear that such
redesignations were permissible only if the primary
committee retained sufficient funds to pay its
remaining debts.

Contributions which are made after the beginning of the
expenditure period but which are designated for the primary
election may be deporited in the legal and accounting
compliance fund: provided that the candidate already has
sufficient funds to pay any outstanding campaign
obligations incurred during the primary campaign...
[11 C.F.R. 9003.3(a)(1)(iii) (effective July 11, 1983).)
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Though the current language did not retain this protective
phrasing, there appears to have been no intent to alter
the prior approach. ... Indeed, as noted, it would be
contrary to public policy to allow the creation of debt and
the consequent entitlement to post ineligibility matching
funds. Accordingly, the Committee should be permitted to
redesignate and transfer-out to the GLAC only so such of
the contributions as would not leave the Committee In a
net debt position. The remaining amount In question, ...
cannot be redesignated and transferred-out, must be repaid
by GELAC, and must therefore be included in Committee's
cash on hand figure.2/

In order to clarify any ambiguity that may have occurred
during the 1988 Presidential audits, the Commission revised its
Presidential regulations for 1992 to make absolutely clear that
public and private money be used for debt retirement, and that
there i--'mi7t dpermissibility and several prerequisites for
any redesignation of private funds. See 11 C.r.1. 9003.3(a)(1)
(ill) and 9034.1(b).

zz. Application of These Iles to the Clinton tmaittoe

by splitting 3-3 on two repayment motions, the Commission
failed to apply these regulations to the Clinton Comittee. For
example, there is no question that on the date of ineligibility
(i.e., the date of Clinton's nomination, July 15, 1992). the
Committee had a debt of over $7 million. Solicitations prior to
July 15 had clearly solicited funds for the primary campaign and
all contributions received we;e made payable to the Primary
Committee, and deposited into the primary account. Those
solicitations reminded the contributor that the contribution
could be matched. In fact, the last primary solicitation sent
on July 17, which solicited fnds to retire the primary debt,
ag"a reminded the contributor that the contribution could be
matched.3/

2/ Quote of Commissioner Scott Thomas from the Final Audit
Report on the Dukakis for President Committee, approved by
Commission 6-0.

3/ Subsequent solicitations were mailed for contributions to
the General Election Legal and Accounting and Compliance Fund
(the GELAC). Those contributions are not at issue here.



statement Of Reasons Page 1
Clinton for President Committee
by Commissioner Joan D. Aikens
Commissioner Lee Ann Illiott and
Coumissioner Trevor Potter

Contributions deposited by the Primary Committee from
these solicitations totaled $58563,410 between July 16 and
October 2, 1992. In that same time frame, the Committee
submitted final matching requests totaling $6,046,107. The
Committee received this inflated amount because they did not
apply all of their private funds to their net outstanding
campaign obligations. Instead, the Primary Committee sought
redesignations from their contributors and transferred
$2,4441S7 to the EL9AC. This is in direct contravention of the
Commissiones regulations governing matching funds. 9034.1(b).

in other words, the Committee took contributor checks
directly in response to primary solicitations, deposited them
into the primary account and submitted $2,600r519 for matching
funds while at the same time taking other contributions from the
same solicitations and, claiming they were intended for the
GRAC, transferred them to the Legal and Accounting Compliance
Fund.

In the Final Audit report, the Audit Division correctly
co recommended that the candidate had exceeded his entitlement to

further matching funds as of the 
date on which private

contributions and matching funds could have retired all debts.
This was in accord with the previously cited public funding
regulations, their fplanation and Justification, and the
presidential Compliance Manual. The amount the Audit Division
calculated the Committee received in excess of its entitlement

C, on this issue was over $2.9 million. The Audit Division
recommended this amount must be repaid to the U.S. Treasury.
The Office of General Counsel fully concurred with this
recommendation.

In discussing this finding, our colleagues argued that
because of the general redesignation language at 11 C.F.R.
S 110.1 and the fact that the Committee had received
redeasgnations from many of the contributors, that we sho-ild
recognize the "contributorse intent* and allow the Committee to
transfer the funds to the GELAC.

We believe their analysis is faulty in that it falls to
take into account the specific language of the regulations
concerning outstanding debts from s Presidential primary at

55 9003.3(a)(1)(iii) and 9034.1(b).
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lowever, our colleagues' and the Comittee's argument went
even farther than simple redesignation. They argued that these
contributions vere not specifically designated for the primary
in the first place but were intended for the GU.AC flj3t the
fact that emrn of these contributions were solicited by the
Primary Committee to retire primary debtl and all specifically
indicated on the solicitation that the contributions were
matchablet and the checks vere made to the order of the Primary
Committee and were deposited in a Primary Committee account.

The result of the Comnission's failure to approve Audit's
recommendation left us in the impossible position of accepting
the Comittee's argument that contributions deposited after the
convention were not primary contributions, but rather were
undesignated contr-butions received after the primary election,
and pursuant to 11 C.r.R. 110.1 were autmtically general
election contributions. This apparently holds true despite the
fact that contributions received as part of the same
solicitations were in fact deposited by the Primary Committee
and matched with public funds t

Following the 3-3 split on the Audit's reo-meadation,
which had the effect of calling these funds contributions for
the G3LAC, the General Counsel and Audit Division rein-s---d-
that the funds received after the DOI that were matched should
be declared ineligible for matching because (as our colleagues
had just argued) they too were not designated for the primary.
This recommendation was made because the contributions
transferred by the Clinton Comittee to the GZLAC and the
contributions that were retained by the primary committee and
submitted for matching were indistinguishable in every way:
they were solicited by the same mailing, mailed to the same
address, ade payable to the same committee and received at the
same time. ThiA notion recognized that if some of these
contributions were not designated for the primry, then none
were. Accordingly, the Committee would have had to make a
repayment of the amount that was nismatched with public funds.
Incredibly, this notion also failed on a 3-3 partisan split.
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And so the Committee has it both ways. Contributions the
Committee received after the convention were considered primary
contributions that were atched with public funds used to pay
primary debts, while other contributions also received after the
convention from the same solicitations were considered
undesignated or redesignated to the GEL&C - all at the whim of
the Committee.

We see no legal or logical way that these post convention
contributions can be both matchable primary contributions and at
the Committeets discretion also be undesignated contributions
to the GERAC. Such a scheme allowed the Clinton Comittee to
manipulate its cash balance and debts to receive public money
to which It was not entitled. In its 19 year history, the
Commission has never tolerated such a result. The Commission's
failure to demand repayment of this public money is inconsistent
with Commission precedent and squarely at odds with the plain
language of the statute and regulations, is arbitrary and
capricous, and contrary to law. Failure to approve either of
the two motions completely undermines the Integrity of the
Presidential Public Funding system and will place this agency in
an untenable position in trying to enforce the law in future
elections.

I1. The Clinton Committees* Real antitlement to Public momy.

in their Statement of Reasons, Commissioners nicGarry,
McDonald and Thomas make the extraordinary statement that their
votes to block repayment actually *furthers the public financing
concept" (emphasis in original) because it pumps more taxpayer
money into the Clinton campaign than the rules allow. Their
argument is that if public financing is good, then more public
financing must be better. This philosophy, of course, turns
Congress' limited public financing statutes for the primaries
and the Commission's audit rules upside down: for in every
Presidential audit, until this one, the Commission has sought to
protect taxpayer funds by requiring Committees prove they were
fully entitled to the matching funds they received.
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We believe that, at a minimum, Congress should be consulted
before the Commission turns a conditional grant of public funds
into a flat entitlement for maximum financing. Purthermore,
such a drastic change of course should be subject to the notice
and comment and other protections of a rulemaking. Finally, it
is grossly improper to adopt such a free-spending standard for
only one candidate (the current President of the United States),
while every other campaign in the same cycle has been held to a
different and stricter rule. Such a singular and capricious
result is inappropriate and does not *further" the concept of
public financing. Instead, it destroys the public's confidence
that its money will be audited in a non-partisan manner and the
rules scrupulously followed when it is given to any presidential
campaign.

Joan D. Aikens
Commissioner

Lee Ann Zihott
Commissioner

Trover Potter
Chai rman

Date

Date

4~I~m~~ka _VR 999
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STA22RON OF CONOISSIOMSUI MCDONALD, RcGARUY,
AND TUOKNA6 ROARDING CLINTON CAMPAIGN AUDIT

We write this short statement to ezplain our principal
reasons for disagreeing with the staff*s recommiendation to treat
about $1.5 million in funds raised by the Clinton campaign after
the nomination as primary committee assets. The staff's
recommendation would have resulted in an additional repayment
obligation in that amount on the theory that the primary campaign
debt was $1.5 million smaller and matching funds given to the
campaign to pay its debts should be returned.

First, as a matter of law, this is a case of first
impression. The Comission has never addressed whether
contributions coming in after the nomination with some
indications they were intended for the primary, but without the
specific signed writing required for proper designatiom as such
(see 11 C.F.R. 5l10.l(b)(4) and Advisory Opinion 1990-30, 2 red.
lec. Camp. Fin. Guide (CCU) I 6006). met be treated s primary

campaign assets. The staff felt that Si use the aeeks mere
made payable to various names such as "Clinton for President
Campaign.* the legal requirement for a proper designation as a
primary contribution was met. We think the regulation and
advisory opinion cited necessitate clearer words of designation
for a particular election than that. Also, we disagree that the
solicitation materials which appear to have generated some of the
contributions at issue satisfy the designation standard without a
contributor's signature. maybe the regulation and advisory
opinion shouldn't have been made so strict, but the signature
requirement is there.

Second, assuming the contributions at issue didn't have to
be treated as primary assets, we faced the policy issue =6
whether the Clinton campaign should be forced to treat them as
such nonetheless. Because the actual intent of these
post-nomination donors was ambiguous at best, because the
technical requirements for designation as primary donations were
not met, and because the use of public funds (rather than private
contributions) to pay campaign expenses is the very essence of
the public funding program, we felt it inappropriate to account
for these funds in a way that would deprive the Clinton campaign
of the use of public funds to pay legitimate post-primary debts.
The funds at issue, which came in after the nomination, which

ATTACHMENT B



subsequent to receipt were confirmed in writing by the donors to
be intended for the general election legal and accounting
compliance fund (OGLAC), and which were not submitted for primary
campaign matching funds, shouldn't be reconfigured as primary
campaign assets, we believe.

The staff was of the view that if we don't treat the funds
moved to the G3LAC as primary assets, we should treat other
post-nomination contributions submitted for primary matching as
non-matchable and recoup any associated matching funds. This
struck us as a *Catch 220 argument. In our view, the
contributions submitted for matching can and should be treated
differently. First, the Clinton campaign concedes that such
contributions must apply as a primary asset, thereby reducing
post-nomination entitlement for matching funds. Further, the
Comission's longstanding practice, apparently, has been to treat
such contributions as matchable even though the technical
requirements for written designation have not been met.

What is the impact of our approach? Taxpayer funds, rather
than privately raised dollars, are used to pay primary campaign
expenses-- a result that furthers the public financing concept.

The funds at issue are left available to the GEKAC to pay for
complying with the many complexities of the law- again a result

that furthers the public financing concept because it insures
that candidates continue to opt for public rather than private
financing.

Our approach does not undermine the responsibility of the

agency to insure that public funds are not spent for things that

have no relation to the primary campaign or that are not properly
documented. Dundreds of thousands of dollars in the Clinton and
Bush campaigns are being treated as non-qualified for these

reasons. Nor does our approach undermine our review of campaigns
to insure that the state-by-state and overall spending limits are

adhered to by the publicly funded campaigns. The audit reports

demonstrate this. All our approach does is allow the use of more

public funding dollars to pay for legitimate primary campaign

expenses of a publicly funded campaign. As a er of policy,
we think that is a better resu than the al r tive.

Vice Chairman C issioner omissioner

Date Date

.W 2 -
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FROM: SCOTT E. THOMAS
COMMISSIONER W

MUR 4192 STATEMENT OF REASONS

D3ATE: SEPTEMBER 28, 1995

In the St goet of Reasons for MUR 4192, dated Sept 18, 1995, and signe by
Chairman McDonald and Commuissioners McGarry and Thomas, the lWaske of pge 7
was hndetnl omitted. Please substiute the atached page 7 whicwtis the
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of d~ n ile. ths dtedc or the JVhk j.

Advisoy Opinion 1990-30 at 11,671 (emphasi added).

Advisory O~pinin 1990-30 is squarely on -with MUR 4192 and is
dispositive.' Indeed, the opinion rejects precisely the sort of lea anaysis devised in the
Genral, Counsel's Report. Applying the rqimnts of 11I C.F.R. §110. 1(b)(4),
Advrisory Opinion 1990-30 plainly directs that there has to be very clear, express, written
ev idence K signed by the contributor indicating tha a cotribution was, in fact, designated
for a prior election In order for that contribution to be so dsgae. The Opinion plainly
rejects the notion that a contribution received after the primary can be called a primary
cotributo simply on the basis that it was "solicited. received, depoasited-_ and reported
by the Primary Committee when it had net ottand ingcapag obligations. "General
Counsel's Report at 15-16. Moreover, teOpiinmo nstate Nthat theevid"en f

desgnaionhas to be soetig more tha the fact tha the check is made out to the
IHer 1s11 Committeer or in the instant matter, aCkinon for President.'" Similarly, the fact

-~ that some of the contributionts may have been accomnpanied by reur Cards Sent out by
the Committee is not dispOtiv because such cards, apperetly, were not siged by
the donors. Under §1I 10. 1(b)X4) and Advisoy Opinion 1990-30, evidence of prmary

deintion is simply not present in MUR 4192.11 Becaus the General Counsel's
C> ~~Report has failedl to deimnstrate tha respondents tranfered i ta prmy

conributoins as the term is defined by Commnission reuainIn rcdnw
cainnot find tha there was a violation of §9003.3(a)1

Despde ft obviou sq sink=ane the General Counsers Report maies but one brief
referenc to Advisory Opinion 1990-30 ('The desiwilnaticon of whethe a ontiution is
de iated for a particular election turns on the contributor's donefive inton So Advisory

Opinion (AO') 1990-30') General Counsers Report at 15.1--- nxpicabftly, the General Counsers
Report lfil to discuss, much less follow, the Opmoon's holIn thatO the contr ibutor's donative
intent isdetrined only by applying the strict requiremrents of 5110. 1(bX4). The Offce of
General Counsel's failur to discuss §1I10. 1 (bX4) inany meaningful way faitally flaws its legal

10 As the Final Audit Report noted, the checks at issue in this matter included payee
notations such as eBill Clinton for President,' 'Clinton for President Campaign,' and 8~he similar
combinations' Final Audit Report at 87 n.8. Such generic references cannot be said to designate
the contributions for the primary electin. The fact that the Compliance Fund had its own distc
name is irrelevant. To the extent there was any amrbiguity regarding the status of the
undesignated contributions at hand, we note that the Committee obtained proper signed
redesignations for the Compliance Fund before making the transfers.

11 We note that under 2 U -S -C §437f( c), any advisory opinion rendered by the Commission
may be relied upon by "any person involved in any specific transaction or activity which is
indistinguishable in all its material aspects from the transaction or activity with respect to which
such advisory opinion is rendered" 2 U.S.C §437f(c)(1)(B) Given the virtually identical facts
between Advisory Opinion 1990-30 and MUR 4192, it seems clear that respondents fall within the
safe harbor provisions of §437f(c)(1 )(B)



FEDERAL ELECTION COMMISSION
WASHI%(,ToN DC X'461

"Vof Vic
Ut CSIO
S O ARMAT

SewZ8 5 osIU'S

MEMORANDUM

THE COMMISSION

SCOTT E- THOMAS~r
COMMISSIONER ___

MUR 4192 STATEMENT OF REASONS

SEPTEMBER 28. 1995

In the Statemntd of Reason for MUR 4192, dasd Sea. 18, 1995, and sipie by
Oiairman McDonald and Commsinerks McGwy and Thomas, the IM be of pope 7

wasinavetenlyomited. Pleas subsltiute the attached pope 7 whic conba the
omftte last kwn:

intent hxyver, -- on~li n u fAra

TO:

FROM-

RE:

DATE:



(iii) The cotibion iids gtad nacodance with 11 C.F.R.
§110. 1(b)X5).

11 C.F.R. §110.1(bX4).

Aplyingthe standards of 11 C.F.R. §110.1(bX4), ditsearta"enriuin
at issu in MUR 4192 were not adesignated in writing' for the primay election. Non of
the transtfered con titions ixncate on the face of the writb ntumnt tat they1
were being made for a particular election 11I C -F -R. §I10. 1(bX4Xi). Nor were &Wm of
the con tributions accompanied by a signed writing indicatin that they were bein ade
for the primary election . 11 C -F -R. §110. 1 (b)(4)(ii). Finally, the cotriuin at usu
were not redesignated for the primary. (in fact, to be cautious, the Commite secured
written redesignation of these receipts as Compliance Fund donationsa.) Because the
regulatory requirements of I11 C. F.-R. §1I10. 1(b)X4) we not met these contrib-b ulionis
cannot be viewed as designated for the primary election.

As a result, there can be no violation of 11I C.F.R. §9003.3(a)(Xli). Inadion
there can be no violation of 11 C.F.R. §§104. 14(d) and 9034.5(s) for sutmittin NOCO
Statements that did not accurately reflect the Primary Committee's outstandin

oblgatonsand assets.

Our reading of §110.1 (b)(4) is confirmed by Commission precedent In Advisory
Opinion 1990-30, maam, the Commission rejected an *implied contributor intert theory
identia to the one adacdin the General Counsel's Report. In so holding the
Comnmisision enmaized that it is the aCommisson'sJ regulations [which] set out rules
to dellsrmkmne the election for which a contributin1 is made.' Id.

In Advisory Opinion 1990-30, the H-elms Committee had asked whether it would
satisfy the dsgainrequiremients and could treat post-election contib utions, als debt
retireent cointributions, if it: (1) included in its sol' icttion- mailins a notice to pallmri-ae
conibutors that their dntoswould be used to pay off 1990 general electio debt (2)
provie the same notice on contribution slips enclosed in the solicitao; (3) included
an additionlal line on the disclaimer' stating that funds received would be used for 1990
debt elimination; and (4) indicated that it would not be soliciting for any other purpose.
And much like the facts present in MUR 4192. the checks would be received,deoid
and reported by the committee serving as the vehicle for the prior election. After
discussing the requirements of §110. 1 (b)(4), the Commission stated:

Based on the foregoing. the Commission concludes thatth
Committee will not meet the designation reqireents df it takes
the steps proposed. The proposed steps would satisfy some of
the elements of a clear designation. In order to confirm donor
intent, however, regulations reutre that the contributor's

The law requires a political committee soliciting contnbutions to include a disclaimrer
saying that the committee paid for the communication 2 U S C §441d(a)(1). 11 C F R
§110 11(a)(1)(1)
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Advisoy Oinion 19W0-3Q0 11,671 (emphasis added).

Advisory Opinion 1990-30.is squarely on point with MUR 4192 anid is
disposltive.i Inideed, the Opinion rejects precisely the sort of legal analysis devised in the
General Counsel's Rex.Appilying the requirements of 11 C.F.R. §110. 1(b)(4).
Advisory Opinion I 9630 planl directs that there has to be very clear, express, written
evidence signed by the contribuor indicating that a contribution was, in fact, designae

* for a prior election in order for that contribution to be so designated. The Opinion planl
rejects the notion that a coniutio received after the primary can be called a primary
contiribtion simply an the basi that it was "solicited, received, dpstdand reported
by the PimaIry Committee When it had net outstanding campaign obligations." General
Counsel's Report at 15-16. Moreover, the Opinion demonstrates that the evidence of

dination Fi has to be someithinig more than the fact tha the check is made out to the
"Helms Commnitte" or in the inistant matter, "Clinton for President."10 Similarly, the fact
that some of the contributions may have been accompanied by return cards sent out by
the Committee is not dssiiebecause such cards, apparently, were not signied by
the donors. Under §1I10. 1 (b)X4) and Advisory Opinion 1990-30, evidence of primary

desgnai is simply not present in MUR 4192.11 Because the General Counsel's
Report" has failed to dmntaethat resondents trasfere primary
contrbibutionis as the term is defined by Comnmission regulations and prcdnwe

en) cannot find tha fter was a violation of §9003.3(a)(1).

9Despit t obvi o sA4ignIfanc. the General Counsel's Report Makes but one brief
reference to Advisory Opinion 1990-30 ("The deteriationmd of whethe a con tition is
designaitd for a particular elfection turns on the contributor's donative intent Sm Advisoy

o Opinion ('AO') 1990-30.") General Counsel's Report at 15. Inexplicably, the General Counsel's
Report fails to discuss, much less follow, the Opinion's holding that the contribtors donative
intent is determine-d only by apploying the strict requirements of §110 1(bX4). The Office of
General Counsel's failure to discuss § 110. 1 (b)(4) in any meaningful way fatally flaws its legal
recommendations.

10 As the Final Audit Report noted, the checks at issue in this matter included payee
notations such as "Bill Clinton for President,' "Clinton for President Campaign,' and "other similar
combinations' Final Audit Report at 87 n.8. Such generic references cannot be said to designate
the contributions for the primary election. The fact that the Compliance Fund had its own distc
name is irrelevant. To the extent there was any ambiguity regarding the status of the
undesignated contributions at hand, we note that the Committee obtained proper signed
redesignations for the Compliance Fund before making the transfers

II We note that under 2 U S.C. §437f(c), any advisory opinion rendered by the Commission
may be relied upon by 'any person involved in any specific transaction or activity which is
indistinguishable in all its matenal aspects from the transaction or activity with respect to which
such advisory opinion is rendered.' 2 U S C §437tc)(1)(B) Given the virtually identical facts
between Advisory Opinion 1990-30 and MUR 4192. it seems clear that respondents fall within the
safe harbor provisions of §437f(c)(1)(B)
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FEDERAL ELECTION COMMISSION
WASHINGTON DU Vftl,

Sep temeber 21, 1995

Richard Mayberryt Esquire
Seventh Floor
888 16th Street, N.V.
Washington, D.C. 20006

Re: MUR 4192

Dear Mr. Mayberry:

Enclosed please find a Statement of Reason* from Chairman
McDonald, Commissioner McGarry and Commissioner Thomas explaining
their votes against the recommendations of the Office of General
Counsel for the above-stated case. This document will be placed
on the public record as part of the file of MUR 4192.

if you have any questions, please contact me at (202)
219-3690.

Si 
cer

And e G. Pineda
Att rney

Enclosure
Statement of Reasons



FEDERAL ELECTION COMMISSION
WASHINC1O% 0D 2O4bl

September 2.1995

Lyn U~trecht, Esquire
oldaker, Ryan and Leonard
818 Connecticut Avenue, N.W.
suite 1100
Washington, D.C. 20006

Re: MUR 4192

Dear Ms. Utrecht:

Enclosed p lease find a Statement of Reasons from Chairman
McDonald, Commissioner McGarry and Commissioner Thomas explaining
their votes against the recommendations of the office of General
counsel for the above-stated case. This document will be placed
on the public record as part of the file of MUR 4192.

if you have any questions, please contact me at (202)
219-3690.

S rcer.

An re G. Pina

At orney

Enclosure
Statement of Reasons

cc: Laura A. Ryan
Laura Ryan Shachoy
Cheryl Mills



FEDERAL ELECTION COMMISSION
WAISHINCTON D(' 2O*bl

lisp September 25,, 1995

IL n utrecht, RequireO1ldaker, Ryan and Leonard
618 Connecticut Avenue, N.W.
suite 1100
washington, D.C. 20006

Re: MUR 4192

Dear Ms. Utrecht:

Enclosed please find a Statement of Reasons from
commissioners Aikens, Elliott and Potter explaining their votes
for the above-stated case. This document will be placed on the
public record as part of the file of NUR 4192.

If you have any questions, please contact me at (202)
219-3690.

AndreV ie
Attorney

Enclosure
Statement of Reasons

cc: Laura A. Ryan
Laura Ryan Shachoy
Cheryl mills



FEDERAL ELECTION COMMISSION

September 25, 1995

Richard Mayberry, Esquire
Seventh Floor
888 16th Street, N.V.
Washington, D.C. 20006

Re: MUR 4192

Dear Mr. Mayberry:

Enclosed please find a Statement of Reasons from
Commissioners Aiken*, Elliott and Potter explaining their votes
for the above-stated case. This document will be placed on the
public record as part of the file of MUR 4192.

If you have any questions, please contact me at (202)

Enclosure
Statement of Reasons



FEDERAL ELECTION COMMISSION
WAStmc.7N 0(, XuOb'

October 3, 1995

Lyn Utrecht
Oldaker, Ryan and Leonard
$IS Connecticut Avenue, N.W.
suite 1 100
Washtington, D.C. 20006

Re: MUR 4192

Dear Ms. Utrect:

Enclosed please find an adedmto the Stateen~t of Reasons issued by
Chairman McDonald, Commissioner Thomas and Commissioner McGarry for the above-
stated cas firm Commissioner Thomas. This document will be placed on the public
record as part of the file of MUR 4192.

If you have any questions, please contact me at (202) 219-3690.

Enclosure
Addendum to Statement of Reasons

cc: Laura A. Ryan
L-aura Ryan Shachoy
Cheryl Mills



FEDERAL ELECTION COMMISSION

WAS" NCI N.0C V~ lO ctober 3, 1995

Richard Mayberry
S88 16th Street
Seventh Floor
Washington, D.C. 20006

Re: MUR 4192

Dear Mr. Mayberry:

Enclosed please find an addendum to the Statement of Reasons issued by
Chairman McDonald Commissioner Thomas and Commissione McGarry for the above-

stated case f-rm Commissionr Thomas. This document will be placd on the public
record as part of the file of MUR 4192.

If you have any questions, please contact me at (202) 219-3690.

G mPneda
Attorny

Enclosure
Addendum to Statement of Reasons
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FEDERAL ELECTION COMMISSION
WASI4INCTON. DC 20461
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THE COMMISSION

SCOTT E. THOMAS
COMMISSIONERW

MUR 4192 STATEMENT OF REASONS

SEPTEMBER 28, 1995

In the Statemen of Reasons for MUR 4192, datd Sept 18, 1995, and signed by
Chairman McDonald and Commissioner McGarry and Thomas, the las kie of poge 7
was iadvertenty omitted. Please substitut the tohed rlpq 7 whc contains the
omitted Was Wne:

wfent, ho~wever, - g h h cn-aie

MEMORANDUM

TO:

FROM:

RE:

DA~TE:



(Wi) The contribution is redesiae in accordanc with 11 C.F.R.
51 10.1(b)(5).

11 C.F.R. 5110.1(bX4).

Appyin fth standads of 11i C.F.R. §110. 1(bX4), it is clew OWa the contributions
at issue in MUR 4192 were not idsinten writings for the primary elestion. NOof
the trasofere conitributions"inMiae on the face of the writte insomrumntthat they
Were being made for a particularelection. 11 C.F.R. §110.1(bX4). Nor were any of
the conItributions ao=mpanied by a signed writing indicating that the were being made
for theprimary electon. 11 C.F.R. §11O.1(b)(4)(ii). Finally, fthe coelbtionis at issue
were not reeintdfrteprimary. (in fact to be cautious, the Cormmite secured
written rdsgainof these receipts as Compliance Fund donations -.) Because the

reglatry equremntsof 11 C.F.R. §1 10.1(b)X4) were not met, these conibutions
cannot be viwdas deintdfor the primary electo.

As a result, thee can be no vioation of 11I C.F.R. §9003.3(a)(,iiW). In addition,
there can be no violation of 11 C. F. R. §§1 04.14(d) and 9034.5(s) for submit NOCO
Statements that did not accurately reflect the Primary Committee's outtanding
o111bligation and assets.

Our reading of §1 10.1 (b)(4) is confirme b Cormisio precedent In Advisory
Opinion 1990-30, mom, the Commission rejected an 8implied cotibtrltent theory
idenitical to the one advanced in the General Counsel's Report. In so holding, the
Cmmission emhszdthat ft is the -Cormmission[-sJ reguations [which] set out rule
to deterw*. the election for whki a contribut is made.' Id.

In Advisory Opinion 1990-30, the Helms Committe had asked wh~te it WOWl
-aif the deinto eurmnsand could treat post-electio coat ib 11 aion s dON

retiemen contrbtions if it: (1) included in its solicitation milings V- a notice to poleiaM
conrib-utors that their donaotions would be used to pay off 1990 generaleeo debt (2)

provided the sam notice on contribution slips enclosed in the solicitation; (3) included
an additional line on the disclaimer8 stating that funds received would be used for 1990
debt elimination; and (4) indicated that ft would not be soliciting for any other purpose.
And much like the facts present in MUR 4192, the checks would be received, depote
and reported by the committee serving as the vehicle for the prior election. After
discussing the requirements of §110. 1 (b)(4), the Commission stated:

Based on the foreoing. the Comm isio concludes thatth
Committee will not meet the designatio requiremnts if it takes
the steps proposed. The proposed steps would satisfy some of
the elements of a clear designation. In order to confirm donor
intent, however, regulation requir that the contributor's

The law requires a political committee soliciting contnbutions to include a disclaimer
saying that the committee paid for the communication 2 U. S C -§44 1d(a)(1). 11 C F R



of ignionI e- tindii or the rhtr ~

Advisory COnion 1990-30jt 11,671 (emhaii ade)

Advisory Opinion 1990-30 is squarely on point with MUR 4192 and is
dlspsltve"Indeed', the opinion rejects precisely the sodt of lega analysis devised in the

Generl Cou sels.Applying the wiureets of 11I C.F.R. §1 10. 1(b)X4),
AdvisoryC Opinion 1I plainly dirct that there has to be very clear, express, written
evidence signed by the contributor indicatin that a con tribu wtion, was, in faict, designated
for a prior election iii order for that contribution to be so deigatd 1h piinplil
rejects the notion tha a con tr ibuto received a~e the primary can be called a primary

contributinply ani the basis that it was "solicited, received, deposited- and reported
by the rimary Committee when it had net outtanding capinolgtos'General
Counsel's Report at 15-16. Moreover, the COnion deosrtsthat the evidence of

desgnaionhas to be something more than the fact that the check is mad out to the
"Helms Committee' or in the intstant matter, OClinton for President."o Similarly, the fact
that som of the contributions may have been accomnpanied -by return cardcs sent out by
the Committee is noot disposeitive because such cardrs, apparently, were not signed by
the dorn. Under §110. 1(b)(4) and Advisoy Opinion 1990-30, evidence of primary

desgnaionis simiply not present in MUR 4192.11 Because the Geneal Counsels0
Report has failed to demontrate that respondents t rnserredprmy
cotr0ibutions as fth term is defined by Commio regulation s andprcdnw
cannot fin that there was a violatio of §9003.3(a)(1).

* Despit f obviou Vinicacte Genieral Counsers Report makes but one brief
referenc to Advisory Opinon 1990-30 (-The defmtnieon of whieier a contribuion is
desinoaled fo a particulaer election turns on the conribtr's donew intent Sm Advisory
Opiion ('AO) 1990-30.-) General Counsers Report at 15. 1ne la, the* General Counss
Report fails to discus, much les follow, the Opinions holing that the contibtors donetwv
intent is dtrined only by applying the strdc requ-irment a of §110.1I(bX(4). The Office of
General Counsers failure to discuss §1I10 1 I(bX4) in any meaningful way fataly flaws its lega

10 As the Final Audit Report noted, the checks at issue in this matter include payee
notatios such as B1ill Clinton for President' mClinton for President Campaign.' and 'other simiar
combinations.' Final Audit Report at 87 n. 8. Such generic references cannot be said to designate
the contributions for the primary election. The fact that the Complaice Fund had its own distinct
name is irrelevant. To the extent there was any ambiguity regarding the status of the
undesignated contributions at hand, we note that the Committee obtained proper signed
redesignations for the Compliance Fund before making the transfers

I. We note that under 2 U.S.C. §437ftc). any advisory opinion rendered by the Commission
may be relied upon by 'any person involved in any specific transaction or activity which is
indistinguishable in all its material aspects from the transaction or activity with respect to which
such advisory opinion is rendered'" 2 U.S.C. §437f(c)(1)(B) Grven the virtually identical facts
between Advisory Opinion 1990-30 and MUR 4192 it seems clear that respondents fall within the
safe harbor provisions of §437f(c)(1)(B)


