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On December 27, 1994, the
audit report on the Bu Jusy!
(Primery Committee). 4
the public on Decesmber 2!&
Commission approved mater
findings from the final
office. _ . ‘ ,
- rinding 11.B. - Apparent Unresolved Excessive

Contributions 3

- rinding 11.C. - Prohibited Contributions - Use eof
Corporate Alrcraft

rinding I1I.D. - Excessive Coatributieons Resulting from
Staff Advances

rinding II.E. - Disclosure of Occupation and Name of
Employer

rinding II.F. - Reporting of Debts and Obligations

Your attention is directed to Finding II.B. - Apparent
Unresolved Excessive Contributions and Pinding II.F - Reporting
of Debts and Obligations.

Purther, for the




~ majority of the sxcessive
;3;. :z:nntly uund refund ®
o ributors did not o
excessive contributions were oan“ﬂml unresolved. As nc
in the final audit report, the Primary Committee has made @

nt to the United States Treasury. This matter may ﬁ‘”
a viable issue for further consideration.

with respect to Finding II.P., the Primacry Qn-u.tu‘ll
mot file the required amendments with its response to the
interim audit report (reeceived July 6, 1994). However, &
reports, which materially disclosed the debts and '
were filed on August 12, 1994. This matter may not warrant
further consideration.

All workpapers and related docementation are available for

review in the Audit Division. Should you have any guestions,
please contact Jim Miller or Tom Nurthen at 219-3720.

Attachmsents:

Pinding II.B. Appareat Unresolved Excessive

Contributions, pages 10-12.

Pinding I1.C. - Prohibited Coatributions - Use ef
Corporate Aircraft, pages 12-14. 7

rinding I1.D. - Excessive Contributiems Mesulting from
Staff Advances, pages 14-17.

Finding II.E. - Disclosure of Occupatiom and Name of
Employer, pages 17-20.

Pinding 1I.F. - Reporting of Debts and Obligatiens, pages
20-22.

98043824838
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B. Apparent Unresolved Excessive Contributions

Section 441(a)(1)(A) of Title 2 of the United States
Code states that no person shall make contributions to any
candidate with respect to any election for PFederal office which,
in the aggregate, exceed $1,000.

Section 110.1(k) of Title 11 of the Code of Federal
Regulations states, in part, that any contribution made by more
than one person, except for a contribution made by a partnership,
shall include the signature of each contributor on the check,
money order, or other negotiable instrument or in a separate
writing. If a contribution made by more than one person does not
indicate the amount to be attributed to each contributor, the
contribution shall be attributed equally to each contributor. 1If
a contribution to a candidate on its face or when aggregated with
other contributions from the same contributor exceeds the
limitations on contributions, the treasurer may ask the
contributor whether the contribution was intended to be a joint
contribution by more than one person. A contribution shall be
considered to be reattributed to another contributor if the
treasurer of the recipient political committee asks the
contributor vhether the contribution is intended to be a joint
contribution by more than one person, and informs the contributor
that he or she may request the return of the excessive portion of
the contribution if it is not intended to be a joint contribution;
and within sixty days from the date of the treasurer‘’s receipt of
the contribution, the contributors provide the treasurer with a
written reattribution of the contribution, which is signed by each
contributor, and which indicates the amount to be attributed te
each contributor if equal attribution is not intended.

Section 103.3(b)(3) of Title 11 of the Code of Federal
Regulations states, in part, that contributions which exceed the
contribution limitation may be deposited into a campaign
depository. If any such contribution is deposited, the treasurer
may request redesignation or reattribution of the contribution by
the contributor in accordance with 11 CFR sections 110.1(b) and
110.1(k), as appropriate. 1If a redesignation or reattribution is
not obtained, the treasurer shall, within 60 days of the
treasurer’s receipt of the contribution, refund the contribution
to the contributor.

Section 103.3(b)(4) of Title 11 of the Code of Federal
Regulations states, any contribution which appears to be illegal
under 11 CFR 103.3(b)(1) or (3), and which is deposited into a
campaign depository shall not be used for any disbursements by the
political committee until the contribution has been determined to
be legal. The political committee must either establish a
separate account in a campaign depository for such contributions
or maintain sufficient funds to make all such refunds.
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r dated June 2, 1992, that a s ch
3 ify the dollar amount of excessive contribu
the Primary Committes. The letter stated, in part,’
ission regulations provide 60 days im nich to ok
tribution, redesignation or refund of excessive Cantg k

11 C.F.R. 103.3(b)(3)). The Commissicn no longer

“untimely refunds, redesignations or reattributions | de B0}
“than 60 days following a candidate’s date of ineligibility or
aﬁ::r the date of receipt of this letter, vhichever is lat:
r that date, the Commission will request that all hQIUCOUVid
" sxcessive contributions be paid to the Umited States !
Bxcessive contributions resolved by the committee ocutside 1
time periods will not be considered mitigeted violations.

1. |Non-negotiated Refund Checks

The Primary Committee maintained a separate
eﬁocktag account used to refund excessive coatributions. Ina
' ction with our testing of contributions subject to the
‘Qm, limitation, the Audit staff reviewed all refunds,
- outstanding as of September 30, 1992, issued from this account.

The Audit staff identified excessive contributions
totaling $132,751 related to non-negotiated refund checks. It
should be noted that the Primary Committee appears wmma
refund checks in a timely manner for all but three of the

* sxcessive contributions noted above. However, 156 refund chec
’iﬂl of which were dated prior to November 10, 1993,—f”;,3-r y@or
megotiated by the contributors and remained out iine :
‘August 31, 1993.

As previously stated, the Commission notifi
‘Primary Committee, by letter dated June 2, 1992, that the
Commission will no longer recognize any untimely refunds made more
than 60 days following the candidate’s date of lnili ility or
after receipt of this letter, vhichever is later. l'th‘ttggoet to
the Primary Committee, the operative date is October 19, 1992, 60
days following the candidate’s date of ineligibility.

During the fieldwork this matter was discussed with
representatives of the Primary Committee. The representatives
stated they wvere avare refunds checks were not being cashed and
sent follow-up letters to the contributors, however, they did not
pursue this matter to its disposition.

In addition, the Audit staff identified three
excessive contributions totaling $3,000 (excessive portion). One
of the excessive contributions ($1,000) was received on April 17,
1992, but not refunded to the contributor until January 14, 1993.
Although in this instance the refund check was cashed, application
of the above stated Commission policy renders this excessive
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t¢ibution unresolved. The remaining two excessive
' ions ($2,000) were incorrectly attributed, and cﬂltn

On October 21, 1993, the Primary Committee 8
ﬁlﬂhk payable to the United States Tt.alu:x vhich fhcludui, ayment
~ of non-negotiated refunds, totaling $119,501 (of the $132,751

above]. As a result, excessive contributions totaling

$16,250 (1$132,751 - 119,501] + 3,000) were not resolved.

In response to the interim audit ceport, the

‘primary Committee made a payment of $16,250 to the United States
- Treasury.

2. Joint Pundraising

The Primary Committee participated in a joint

- fundreising event with the Ohio Republican Party Pederal Account

snd Ohio Republican Party State Account. The participants

‘sstablished the "Republican Leadership Fund” as the joint

fundraising agent. According to the joint fundraising agreement,
the Primary Committee was to receive the first $1,000 of all
pc!nittihlc contributions from individual donors uho had not

@xceeded the contribution limit.

The Audit staff identified seven contributions,
totaling $6,050, in excess of the limitation related to the joint

‘fundraising events. Six of the seven coatributors previously

‘contributed directly to the Primary Committee.

It should be smoted that the excessive contributions
‘were received (by the Primary Committee) on August 14, 1992 and
not refunded until December 4, 1992. Since the refunds were made
after October 19, 1992 and therefor considered untimely, the
excessive contributions are considered unresolved and necessitate
a payment to the United States Treasury in the amount of $6,050.

At the exit conference, the Primary Committee was
provided with a schedule of the unresolved excessive
contributions. The Primary Committee did not comment on this

matter.

In response to the interim audit report, the
Primary Committee made a payment of $6,050 to the United States
Treasury.

c. Prohibited Contributions

Use of Corporate Aircraft

Section 114.9(e) of Title 11 of the Code of Federal
Regulations states that a candidate, candidate’s agent, or person
traveling on behalf of a candidate who uses an airplane which is
owned or leased by a corporation or labor organization other than

el bl e (idee i R




.#a corporation or labor mm&m 14

services for travel im connection with a
in advance, reimburse the torpora hn or
the case of travel to a city se
commercial service, the first class
travel to a city not served by a
service, the usual charter rate shall be used.

The Audit staff identified disbursements to two
corporations (Irvine Company - $1,434 and nolbachor Ene
Company - $9,384) for use of congany ajircraft.%/ The fli
occurred between January 28, and January 0, 1992; however,
the Primary Committee did not reimburse the corporations until
February 18, 1992. The amounts billed and paid, which
approxinatod first class airfares, satisfied the billing rate
standard of the Regulations.

As stated, 11 C.P.R. $114.9(e) requires reimsbursement
in advance for use of corporate aircraft. Since reimbursement
did not occur until approximately three weeks after the flights,
it is the opinion of the Audit staff that the Primary Committee
received prohibited contributions totaling $10,818 ($1,434 +
9,384) during this time period.

At the exit conference, the Primary Committee was
provided with copies of checks and company invoices related to
the transactions noted above. The Primary Committee did not
comment on this matter.

In the interim awdit report the Audit staff re
that the Primary Committee provide information to show
transactions do not constitute prohibited contributions.

In response to the interim audit report
recommendations, the Primary Comaittee provided information in an
effort to demonstrate that the aforementioned transactions did
not constitute prohibited contributions. Several points are
addressed.

. The corporations, within three weeks of the
flights, were fully and completely reimbursed for their costs.
According to the Primary Committee, reimbursement occurred
immediately upon learning about the flights, eliminating any
benefit to the campaign;

. The reimbursements were disclosed on a timely
basis; and,

S/ The corporate status of the companies was verified with the
appropriate Secretary of State.
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o The incident was both isolated and unimtentio

In general, the Primary Committee did not allow casmpa
personnel to use corporate aircraft and, once thic S8UE are
reaffirmed its earlier policy with a written policy st
prohibiting the use of such aircraft and requiring ré
exceptions to be discussed with its General Counsel wel {

the date of travel. (The written policy statement in the form of
a memorandum to senior campaign personnel was included as pt:"ol
the Primary Committee’s response).

Although the Primary Committee’s actions appear to have
prevented any reoccurrence involving improper usage of corporate
aircraft, the fact remains - reimbursement did not occur until
approximately three weeks subsequent to the dates of these
flights; whereas the regulation requires payment in advance.

D. Excessive Contributions Resulting from Staff
Advances

Section 44la(a)(1)(A) of Title 2 of the United States
Codes states that no person shall make contributions teo any
candidate and his authorized political committee with respect to
any election for Pederal office which, in the aggregate, exceed
$1,000.

Section 116.5(b) of Title 11 of the Code of Federal
Regulations states, in part, that the payment by an lhi&ridunl
for the costs incurred in providing goods or services |
obtaining goods or services that are used by or on b
candidate or political committee is a contribution |
payment is exempted from the definition of contributiom
CPR 100.7(b)(8). If the payment is not oxonptod. itu"

considered a contribution unless it is for the ind {‘34'n
transportation and normal subsistence expenses incurred an
individual, other than a volunteer, while traveling on 11£ of

a candidate; and, the individual is reimbursed within sinty duys
after the closing date of the billing statement on which
charges first appear if the payment was made using a personal
credit card, or within thicty days after the date on which the
expenses were incurred if a personal credit card was not used.
"Subsistence expenses” include only expenditures for personal
living expenses related to a particular individual traweling on
committee business, such as food or lodging.

During the review of the Primary Committee’s expense
reimbursements, the Audit staff noted that one individual, Robert
B. Holt, advanced funds on behalf of the Primary Committee in
excess of the $1,000 limitation. The excessive portions of
contributions and advanced funds totaled $12,598. The expenses
incurred were for travel and subsistence and campaign-related
goods and services. This individual also contributed $1,000, by
check, on October 8, 1991. It should be noted that all advances
by this individual were eventually reimbursed.
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At the exit conference a schedule
ice activity was provided to the Trea
tdted that Nr. Holt operates his bnunmja

jetorship and he maintains a separate .
nal expenses related to his political act!
srsements made to him were credited to 4
jasurer further stated that Mr. Holt viewed
mercial vendor and is willing to provide a

t.

A Subsequent to the exit conference, the Primary
-%ﬁ@iﬂi-ittoo submitted a signed statement froa Nr. ..l‘q

Among other things, Mr. Holt states:

"I conduct my fundraising activities on &
volunteer basis. When the federal -
election laws are applicable, and
consistent with my understanding of thea,
I always seek payment for travel and
telephone expenses from the entity on

whose behalf those expenses are incurred.
My ussistant send (sic) invoices to that
entity on letterhead bearing the nlun _ .
“"Robert B. Holt", my business name. Whem
I receive payment of the invoices, !hn_“‘
proceeds are deposited into my fn
account, and all expenses are paid
that checking account. This accous
used for all of my business and vol
activity. Any reimbursement for busi
or volunteer activity flows through this
account as in a normal commercial ﬁi o
transaction." =

The Primary Committee’s arguments ar
snd appear to be inconsistent with certain s ’ilﬂ.w.r Mr.
Bolt. He said he was a volunteer and has not
evidence to show that the expenses incurred om behalf 0! the
P;;:lry Committee should be viewed as other tham advences by an
i vidual.

9804382484 |

In the interim audit report the Audit staff recommended
that the Primary Committee provide evidence that the staff
advances are not excessive contributions, inciuding, if
applicable, a demonstration that portions of the amounts are
exempt from the definition of a contribution under 11 C.F.R.
100.7(b)(8), or demonstrate that the individual acted as a
commercial vendor and that the activity described above is in the
vendor’s "ordinary course of business" pursuant to 11 C.F.R.
§116.3.

o3 s s : iy i St it dis Vo ARR
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% ' demonstrate that Rr. Holt is a "comsercisl vendor" qnd h‘n 4
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In its response, the Primary Committee atte

tactice of billing expenses and later rtcotvlut bu

n the normal course, and therefore should be 1-
under 11 C.P.R. §116.3, thereby rendering the analysis |
C.F.R. 9116.5 not pertinent.

In support of its position that Mr. Nolt "was pte:irly
treated by the Primary Committee as a commercial vendor," t
Primeary Committee raised several points:

. The fundraising services provided by Mr. Holt were
of a kind commonly purchased by campaigns from commercial vendors
and were provided in the same manner as the services Nr. Bolt
provides to other organiszations;

» The fact that Mr. Holt did not charge a fee for
the value of his time does not change his status as a commercial
vendor to the campaign;

» An interpretation of 11 C.P.R. $§116.3 as
inapplicable to the case at hand would raise serious Prirst
Amendment issues by (1) with no a te justification, treat an
"individual commercial vendor® who desired to volunteer for a
campaign differently than such a vendor who was being peid, and
(2) such an interpretation would impose an unjustifiable burden
on a campaign that accepted the services of a "volunteer
commercial vendor,” thus restricting the campaign’s Pirst
Amenduent rights of speech aad association.

Although the Primary Committee has presented
arguaents in support of Nr. Nolt’s status as a commercial t,
the question seems to tura on whether he meets the rng-ldtoty
definition at 11 C.P.R. §116.1(c):

Por purposes of this part, commercial
vendor means any persons providing goods or
services to a candidate or political
committee whose usual and normal business

involves the sale, renta e8¢ Or
rovision of those goods and services
io-pﬁasls added).

The Primary Committee has provided several pieces of
information regarding Mr. Holt'’'s fundraising activities (Davis
Declaration at paragraph 12, Holt Declaration, Attachment 5 to
interim audit report.) However, in the Audit staff’'s opinion,
this information is not dispositive with regard to the guestion
-- whether or not Mr. Holt can be viewed as a commercial vendor,
as defined at 11 C.P.R. §116.1(c). No showing has been made that
Mr. Holt’s usual and normal business involves fundraising for
both political and non-political entities, the latter of which is
not required by the regulations to meet the definition of
commercial vendor.




There seems to be little question as to whether or
Mr. Holt performs fundraisimg services for a variety of en
however, whether the provision of fundraising services repr
his usual and normal business remains unclear. The only
indications, based on information made available to date,

5 regarding Mr. Holt’s "business activities" (other than
v T aforementioned fundraising) is contained on his stationery (see
Y, e below) and disclosure reports filed.6/

Robert B. Holt
0il Properties
{address omitted)

Our review of entries in which Mr. Holt’s contributions
were itemized indicates that Mr. Holt’'s reported occupation was
in the field of oil production (12 of 15), investments (2 of 15)
or ranching (2 of 15).7/ NMr. Holt’s name of employer was listed
as self-employed (or variations thereof), except for one instance
vhen the name of employer was "Robert G. [(sic] Holt Company.”

Given the absence of documentation which clearly
demonstrates that Nr. Holt’'s usual and normal business is the
provision of tundtaistng services, the Audit staff must view the
transactions at issue er .F.R. §116.5.8/ Therefore, our
position remains unchanged from thé interim audit report.

E. Disclosure of Occupation and Name of Employer

Section 434(b)(3)(A) of Title 2 of the United States
Code states, that each report shall disclose the identification
of each person (other than a political committee) who makes a
contribution to the reporting committee during the reporting
period, whose contribution or contributions have an aggregate
amount or value in excess of $200 within the calendar year,
together with the date and amount of any such contribution.

98043824843

6/ A name search was performed against the Commission’s 1991-92
Disclosure Data Base.

1/ One entry listed oil, gas and ranching.

8/ The Primary Committee, in commenting on the Audit staff’s
calculations (assuming 11 C.P.R. §116.5 was applicable)
asserted that rather than applying reimbursements received to
the earliest expense incurred, the methodology employed
should apply a given reimbursement amount to the specific
expenses to which it relates. The methodology employed by
the Audit staff, as approved by the Commission for use during
the 1992 cycle, is consistent with the provisions of 11 C.F.R
§116.5. No change in methodology is necessary.




|

9804382484 4

e b oo so i
s ,‘n""" 0§
% Jrrl |

Section 431(13)(A) of Title 2 of the United ltat.t_
defines the term "identification” as, in the case of any 2
individual, the name, the mailing address, and the occupatii
such 1ndividunl, as well as the name of his or her olployor.

Section 102.9(d) of Title 11 of the Code of r.dcrtl
Regulations states, in part, that in performing recordkeepii
duties, the treasurer or his or her authorized agent lhllf‘&gi
his or her best efforts to obtain, maintain, and submit the
required information and shall keep a record of such efforts.

Section 104.7 of Title 11 of the Code of Pederal
Regulation states, in part, that if best efforts have been used
to obtain, maintain, and submit the information required by the
Act for the political committee, any report of such committees
shall be considered in compliance with the Act. The treasurer
will not be deemed to have exercised best efforts to obtain the
required information unless he or she has made at least one
effort per solicitation either by a written request or by aa oral
request documented in writing to obtain such information from the
contributor. For purposes of 11 C.P.R. 104.7(b), such effort
shall consist of a clear request for the information (i.e., name,
mailing address, occupation, and name of employer) which ¢ st
informs the contributor that the reporting of such information is
required by law.

The Audit staff conducted a sample of receipts from
individuals to determine if for contributions requiring
itemization, the requisite information was adequately di::ggzgd.
An error rate of S6% was noted with respect to the discl of
occupation and name of employer on reports filed.

Although, the solicitation devices examined did contain
a request for the contributor’s occupation and name of employer,
the notice was incorrect: "the Federal Election Commigsion
requires us to ask the following Information" (emphasis added).
The Regulations require it to state "the reporting of such
information is required by law". Therefore, it is the opimion of
the Audit staff that the Primary Committee has not met the best
efforts provision of 11 C.F.R. §104.7

At the exit conference, the Audit staff advised the
Primary Committee of the high error rates. The Primary Committee
did not comment on this matter.

Subsequent to the exit conference a representative of
the Primary Committee stated that, in response to a Commission
notice, all individual contributions disclosed on Schedules A-P
were reviewed to identify those lacking occupation and name of
employer. Once identified, the Primary Committee searched its
receipts data base in an effort to determine if a contributor
made a subsequent contribution (for which occupation and name of
employer was provided). As a result, the Primary Committee filed
amended reports disclosing occupation and name of employer for




approximately 500 contributors. The Primary Co-littq(‘
recontact its contributors in order to obtain the missi
information.

The Audit staff compared the entries on the amended
N reports to its sample errors. It was noted that none of the
b errors were corrected by the amendments. It is the nion of
e the Audit staff that a material deficiency still exists and tha
the Primary Committee has not met the best efforts provision of
11 C.P.R. §104.7.

R =

Based on the above, it was recommended in the intsrim
audit report that the Primary Committee contact all contributors
who did not provide the required contributor information and file
amended disclosure reports to correct the public record.

Purther, the Audit staff noted that the request for the
information must include the appropriate notice that “the
reporting of such information is required by law”.

In response to the interim audit report the Treasurer
states that the Primary Committee complied with the “"best
efforts"™ provisions of 11 C.F.R. §104.7(b). The Treasurer
explains that the Primary Committee contacted each eont:lhhtor
and requested their name, mailing address, occupatlsn, ol
employer and notified the contributors that "the {on

Commission requires us to ask the following 1nforlltion»' 3

Purther, the Treasurer states the Primary Co
altered the language on its contributor solicitations in
to a July 1, 1992 memorandum issued by the Commissi
revised notification to its contributors stated, "[t
Election Commission requires us to report the foll
information.” The Treasurer claims the Audit staff
that the "best efforts" provisions were not met hoellld“‘hl
Primary Committee used the phrase "Frederal Election Commission
requires” as opposed to "the law requires.”

78043824845

The Treasurer contends that the "best efforts"
provisions were met for several reasons. Pirst, the Treasurer
states that the distinction between "the PFederal Election
Commission” and "the law” is insignificant because “the
regulations properly promulgated by the Commission have the force
of law." Second, the Treasurer maintains that no specific reason
is identified in the interim report as to why the language used
by the Primary Committee was "deficient." The Treasurer
continues, "[t]lhe regulation does not require that specific words
be used, only that contributors be informed of the substance of
the message”, and claims the Audit staff’'s "interpretation would
constitute a material change in the regulation that cannot
properly be implemented without a rulemaking proceeding.”

In the opinion of the Treasurer, the Primary Committee
interpretation of the regulation was reasonable and the adopted
language was consistent with the "best efforts" regquirements.
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" 'Pinally, the Treasurer stated that the Primary Committee
estimates that it would cost well over $40,000 to contact
contributors as recommended in the report.

As stated by the Treasurer, the regulation at 11 C.F.R.
§104.7 does not require that specific words be used, only th.g
contributors be informed of the substance of the message.

, substance of the message is that the r.gortin; of a contrlbuto!”s
[y name, mailing address, occupation, and name of employer is
o required by law.

Although the Primary Committee has put forth several
arguments in support of its position that its actions satisfied
the best efforts provision in effect at the time of the
solicitations, the language used by the Primary Committee: "The
Federal Election Commission requires us to ask the following
information", does not inform the contributor that the reporting
of the information is required by law.

The Primary Committee did not contact all contributors
vho did not provide the required contributor information as
recommended in the interim audit report. Consequently, no
amended reports containing information regarding these
contributors were filed.

F. Reporting of Debts and Obligations

Section 434(b)(8) of Title 2 of the United States Code
requires that each report shall disclose the amount and nature of
outstanding debts and obligations owed by or to such political
committee.

Sectian 104.11(a) of Title 11 of the Code of rederal
Regulations states, in part, that debts and obligations owed by or
to a political committee which remain outstanding shall be
continuously reported until extinguished.

98043824844

Section 104.11(b) of Title 11 of the Code of Federal
Regulations states, in part, that a debt or obligation, the amount
of which is $500 or less, shall be reported as of the time payment
is made or not later than 60 days after such obligation is
incurred, wvhichever comes first. A debt or obligation, the amount
of which is over $500 shall be reported as of the date on which
the debt or obligation is incurred, except that any obligation
incurred for rent, salary or other regqularly reoccurring
administrative expense shall not be reported as a debt before the
payment due date.

During our review of selected disbursements, the Audit
staff noted that 76 obligations, totaling $1,767,548 were not
disclosed. The obligations were for telephone charges, media,
direct mail, travel expenses, hotel charges, computer consulting,
etc.
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4 provided with a lch.dllt o!'ni

At the exit ¢ g‘ ﬁlr €

Treasurer stated that the hgvufu m. is not necessarily ti
the invoice was received by Primary Committee. Ne d
consider any obnqutiiu as debts for reporting pucposes until
invoice had been received by the Accounting Depactment and
approved for payment bx the appropriate personnel. PFurther, it
should be noted that the Primary Committee did not date-stamp
vendor invoices upon receipt but rather wvhen the invoices arrived
in the Accounting Department. The Treasurer also stated that the
invoices were then paid within a few days of receipt by the
Accounting Department.

The regulatory standard is the date of incurrence not
the date the invoice is received in the Primary Committee’s
Accounting Department.

A written response from the Primary Committee, dated
October 22, 1993, reiterated its position as described above and
provided oxplunations as to wvhy certain invoices were not received
timely.

For example: the original invoice was either mot
received or sent to the wrong address, and at a later date
obtained from the creditor; ia certain instances, invoices issued
by sub-contractors to the Primery Committee were forwarded to the
contractor, who then forwarded the imvoices to the Primary
Committee.

Although the informatioa provided may the delay
in the Primary Committee’s actual receipt of a r invoice,
such explanation does not, in the Awdit staff’s . TemOve or

modify the regulatery requivement that these wmem as
of the date incurred.

In the interim audit report the Audit staff recommended
that the Primary Committee file amended reports to correct the
public record.

In response to the interim audit report, the Treasurer
states that the standards used by the Audit staff in reviewing
debts and obligations misapplies the regulations and, as applied,
would "place an unreasonable burden on political committees.” The
Treasurer specifies that the "regulation expressly defines the
debt or obligation as ‘a loan, written contract, written promise
or written agreement to make an expenditure’.”

The Treasurer contends that the regulation cited is not
relevant because the aforementioned transactions were generally
"undertaken without a ’‘written’ agreement specifying precise
charges in advance and therefore do not fall into the categories
listed in the regulation.”
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In addition, the Treasurer maintains that the Primary
Committee promptly paid and/or reported debts and obligati |
accordance with its policy, which in the opinion of the Treasurer,
created no financial benefit. According to the Treasurer, the
issue was the timing of disclosure.

In conclusion, the Treasurer states that the Primary
Committee has begun to prepare amended reports to disclose the
transactions.

The Primary Committee indicated that the Audit staff
considered all debts over $500 as reportable, as of the date
incurred, regardless of when the invoice was received. It should
be noted that the interim audit report does not suggest that the
Primary Committee should have reported all debts (over $500) as of
the date incurred. The debts in question were determined to have
been incurred during a reporting period and outstanding at the end
of that specific period.

It is the opinion of the Audit staff that the scope of
the regulation at 11 C.F.R. §104.11(b) is not limited to loans,
written contracts, written promises and written agreements but,
inclusive of all debts and obligations including those mentioned
above. Therefore, contrary to the 1ntorrrctat!on of the Primary
Committee, the regulation cited does apply to the transactions at
issue.

As stated above, the regulatory standard is the date of
incurrence not the date the invoice is received in the lrili:z
Committee’s Accounting Department. In the Audit staff’s opi '
the Primary Committee’s response sufficiently explains why the
above debts were not disclosed, however, the explanation does not
modify the reguletory requirement that the aforementioned debts
are required to be disclosed.

The Primary Committee did not file amended reports with
its response to the interim audit report. However, amended
reports, wvhich materially disclosed the debts and obligations,
wvere filed on August 12, 1994.
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MURs 3664, 4170, 4171, 4289 L A

Staff Members: Dﬁe&“h
Matthew J. Tanielian

SOURCE: COMPLAINT AND AUDIT REFERRALS

RESPONDENTS: Bush-Quayle 92 Primary Commitiee, Inc., snd
J. Stanley Huckaby, as treasurer

Bush-Quayle ‘92 General Commitice, inc., and
J. Stanley Huckaby, as treasurer

Bush-Quayle ‘92 Compliance Commitiee, Inc., and
J. Stanley Huckaby, as treasarer

RELEVANT STATUTES: 2 US.C. § 431(13)A)
2 US.C. § 432()
2 US.C. § 434(®)3XA) § -
2 US.C. § 434(bX8)
2 US.C. § 441a(a)(1XA)
2 US.C. § 441a(f)
2 US.C. § 441(a)
26 U.S.C. § 9007(a)
11 C.FR. § 100.7(bX8)
11 CFR. § 104.7(b)
11 CFR. § 1149()
11 C.F.R. § 104.11(b)
11 CFR. § 116.1(c)
11CFR §1163
11 C.FR. § 116.5(b)
11 C.E.R. § 9004.7(bX5)

COMPLAINANT: MUR 3664: Democratic National Committee
INTERNAL REPORTS CHECKED: Disclosure Reports, Audit Documents

FEDERAL AGENCIES CHECKED: None
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Inc. (“Compliance Committee™) that originated from the 1992 presidential general election
campaign of President George Bush and Vice President Das Quayle.!

MUR 4171 was generated by an sudit of the Primary Commitice wndertaken
accordance with 26 U.S.C. § 9007(a). The Primary Committce was the principal authorized
campsiga committee for President George Bush’s campsign for the 1992 Republican presidential
nomination. The Audit Division referred five matters to this Office. Based on the fiacts and
considerations of prosecutorial discretion, the Office of General Counsel recommends that the
Cammiasion find reason 0 believe but take no further action concerning matters involving
exsessive contributions, upe of corperete aireraft, and disclesure of eccupatien and neme of
employer. This Office further recommends that the Commission find ressom to believe and
engage in conciliation with the Primary Commiittee prior 10 a finding of probable cause o believe
concerning the remaining matters involving reporting of debts and obligations and swff
advances. This Office recormmends the Commission find reason to believe, but take ne further
action against Robert Holt, an individual who made staff advances.

MUR 3664 was generated by a complaint filed on November 2, 1992 by the Democratic
National Committee against the GEC and J. Stanley Huckaby, as treasurer. MUR 3664 involves

the GEC’s failure to properly report debts and obligations for campeign-related travel.

. President Bush and Vice President Quayle were renominated by the Republican Party on August 20, 1992
The 1992 General Election was om November 3, 1992,
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 Specifically, the complaint alleged that between August 1992 and the 1992 gen l‘
* GEC fhiled 10 report 10 the Commission any reimbursement made to, or debts and obligati

2US.C.§434(b)and 11 CFR. §§ 1m.|:m)mm.7byﬁh.umm%
obligatioas incurred for campaign-related travel and authorized further investigation to determine
the amount of the apparest violstien.” The GEC has made two requests that this matter be
engage in conciliation with the GEC prior to a finding of probable cause to believe.

MUR 4289 was generated by referrals from the joint audit of the GEC and Compliance
Committee undertaken in accordance with 26 U.S.C. § 9007(a). The Audit Division referved two
matters to this Office conceming the reporting of debts aad obligations by the GEC and
mmhmwﬁmm-ﬂmmwu.w&
probable cause to believe.

MUR 4170 was generated by a referral from the joint audit of the GEC and Compliance

n
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Committee undertaken in accordance with 26 U.S.C. § 9007(a). The Audit Division referred one

The Commission originally made the reason to believe findings on July 20, 1993. The subsequent findings
were made pursuant %0 the Commission's November 9, 1993 determiaations regarding procedures to be followed in
light of FEC v. NRA Political Victory Fund, 6 F.3d 821 (D.C. Cir. 1993) ("NRA"), petition for cert. dismissed for
lock of jwrisdiction, 115 S.Ct. 537 (1994).

On July 20, 1993, the Commissioa also approved a Subpoena io Produce Documents and Order to Submit
Written Answers directed to the GEC. The Commission did not revote the Subpoena and Order based on the GEC’s
representation that most of the subpoensod documents were in the possession of the Audit Divisioa, which was
conducting an audit of the GEC pursuant %0 26 U.S.C. § 9007(a).
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Tecomamiends that the Commiission find feason % beliove; but tké 5o farther action.

L MRan
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The Audit Division referred matters to this Office involving excessive contributions, wee of
corporate aircraft, staff advances, disclosure of occupation and name of employer, and reporting
of debts sad obligations. This Office recommends that the Commission find reason te believe
and engage in conciliation with the Primary Committec prior t a finding of probuble cause %o
believe concerning matters which involve reporting of debts and obligations and st advances.

A. EXCESSIVE CONTRIBUTIONS

The Federal Election Campaign Act of 1971, as amended (“the Act™), limits the anseunt
thet an individual may contribute to any candidste to $1,000 with respect to any election.
2US.C. § 441a(a)(1XA). mm«wmﬂwm@
contribution which exceeds the contribution limitations. 2 U.S.C. § 441a(f).

The Primary Committee directly received excessive contributions totaling $135,751
during the campaign. The Primary Committee issued timely refund checks for 156 of the
contributions totaling $132,751, which were never negotiated.” The Primary Committee did not
issue timely refund checks for three contributions, with excessive portions totaling $3,000. One
of these contributions was received on April 17, 1992, but not refunded until January 14, 1993.

Although the refund check was cashed, the refund was not made timely in accordance with

y The Commission notified the Primary Commitses by leiter deted June 2, 1992 that the Commission will no
longer recognize ustimely refunds made more than 60 days following the candidate’s date of ineligibility or the
receipt of the letter, whichever was later. Thus, the Commission did mot recognize untimely refunds made by the
Primary Committee after October 19, 1992, 60 days afier the candidate’s date of ineligibility.




Mpﬂq The other two contributions were incorrectly attributed. mm,‘, el
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The Primary Committee also received seven excessive contributions totaling $6,050
through joint fundraising events with the Ohio Republican Party State and Federal Accounts. Six
of the seven contributors had previousty made direct contributions to the Primary Committee.
The Primary Committee received these contributions on August 14, 1992 but did not refund them
until December 4, 1992. Since the refunds were untimely, the Primary Committee made a
payment of $6,050 to the United States Treasury in response to the Interim Audit Report.

The excessive contributions received by the Primary Committce totmled $141,.801. While

' the transactions described here apparently were in violation of 2 U.S.C. § 441a(f), this Office
believes that the Commission should take 8o further action concerning this violstion. The
Primsary Commnittee attempted to make timely refunds of most of the excessive contributions, but
the refund checks were not negotisted by the contributors. Thus, despite its efforss 10 camply,
the Primary Committee was unable to mske timely refunds because the checks were stale-dated.
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Finally, the Primary Committee did not contest the findings of the Audit
Division and promptly made payments for the excessive contributions to the United States
Treasury during the audit process, thereby saving Commission resources. Therefore, the Office

of General Counsel recommends that the Commission find reason to believe that the Bush-
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§ 441a(f), bue take nio farther action.

'B.  PRORIBITED CONTRIBUTIONS - USE OF CORPORATE AIRCRAFT

R ke kil oty Gorpoention 16 ek conkialion ki comssila IR UEE
election, or for any candidate or political committee to accept such a contribution. 2 US.C.
§ 441%a). The Commission's regulations provide that a candidate, candidate’s agent or person
traveling on behalf of a candidate who uses an airplane which is owned or leased by a
corporation that is not licensed to offer commercial services for travel in connection with a
federal election must reimburse the corporation in advance. 11 CF.R. § 114.9(c). The
regulations further provide that the amount of the reimbursement shall be the first class airfase
for travel to a city served by regularly scheduled commercial service, or the usual charter sate for
travel to a city not served by a regularly scheduled commercial service. 11 CFR. § 114.9().

mmmmmmﬁmwmmmg.
Irvine Company and $9,384 to the Mosbacher Energy Company.* mumm
between January 28 and 30, 1992, the Primary Committee did not reimburse the corporations
until February 18, 1992, approximately three weeks later.

Because the Primary Committee did not reimburse the corporations in advasce for the air
travel as required by the regulations, the Primary Committee received a prohibited corporate
contribution in violation of 2 U.S.C. § 441b(a) and 11 C.F.R. § 114.9(c). See MUR 3309

(Commission found reason to believe that the Dole for President Committee violated 2 U.S.C.

’ The amounts billed and peid approximated the first class airfare and satisfied the billing provisions of the
regulations. 11 C.F.R. § 114.9(¢).
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" recommends thet the Commission mke eo funher ection concerning this matier, The
‘wmmw-uumﬂ-muumm

' contends that i paid the reioalmrscwsents imsediately upon |caming of the fights.*

See Attachment 2 at 3. Moreover, the Primary Committee contends that the incidests wess
isolsted and waintentional. /d In general, the Primary Committee did not allow its steff t0 use
corporate sircraft. Ad Pollowing these incidents, the Primary Committee reaffirmed its policy
with a written policy statement prohibiting the use of corporate aircraft and requiring staff 1o
clear any exceptions with the Primery Commitice’s counsel in advance of the date of travel. kd
& appears that the Primary Committee’s actions prevented any subsequent problems of this kind.
seimburscoent, and the Primary Commitiee’s sttempts % comply with the law and to prevent
additional violstions, this officc belisves that no farther action is appropriate. %

Therofore, the Office of General Counsel recommends thet the Commissioa find sesson
10 belicve that the Bush-Quayle 92 Primary Commnistee, Inc., and J. Staniey Huckaby, as |
treasurer, violated 2 U.S.C. § 441b(a) and 11 C.F.R. § 114.9(c), but take no further action.

C. STAFF ADVANCES

Individuals are prohibited from making contributions to any candidate in excess of

$1,000 with respect to any election. 2 U.S.C. § 441a(a)(1XA). No candidate or political

o By contrast, the Dole for President Committee took nearly a year to complete the necessary payments for
the use of corporate aircraft. MUR 3309.
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osmirfbution which exceeds the contribution limitations. 2 US.C. § 441a(f).
'f'wuuwd-wmwém orhor

personal funds, or advances, are contributions. 11 CER. § 116.5(). mwm
section 116.5 out of a concern that during critical periods in a campaign when an suthorized
committee is experiencing financial difficulties, individuals may attempt to circumvent the
substantial periods of time. See Explanation and Justification for 11 CF.R. § 116.5(b),

55 Fed Reg. 26,382-83 (June 27, 1989).

There are several limited exemptions from this general rule. If an individual has
MM&WMGM#IMMM“
uhmdtl,moﬂmuaﬁ.hmﬂuhmm,
11 CF.R. § 100.7(b)(8); see aiso 11 CFR. § 116.50). mmm
M'sMMfu“nﬂmﬂMwa*.
activity is also not a contribution. /d Moreover, advances will not be considered contributions
if they are for an individual’s personal transportation or for usual and normal subsistence
expenses related to travel on behalf of the campaign by an individual who is not a volesteer.

11 C.F.R. § 116.5(b); see Explanation and Justification for 11 C.F.R. § 116.5(b)1), 55 Fed Reg.
26,382-83 (June 27, 1989). This exemption only applies where the individual is reimbursed
within 30 days if a credit card was not used, or within 60 days following the closing date of the

billing statement on which the charges first appeared for amounts paid by credit card. 11 C.F.R.

§ 116.5(b)2).
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_  Anindividea, Robert B. Hok, voluntvered fmeasin services o te Primary

;- * - Commitice and made advances of $12,998 in cxosas of his $1,000 individusl contribution -_
Lirnitation in paymests for travel, subsistence, smd campsign-relsted goods sad services.’ The

Prisaary Commitiee eventually reimbursed al of thase expenses.”

During the audit, the Primary Committee made a number of arguments to support its

position that the advances were not excessive contributions. See Attachment 2 at 3-6. Chiefly,
the Primary Committee contends that Mr. Holt was a commercial vendor who provided his
fundraising activities on a volunteer basis but sought payment for associated travel and telephone
expenses. /d Thes, the Primary Commitice argues, Mr. Holt’s advances should be treated as
extensions of credit by a commercial vendor under 11 C.F.R. § 116.3, despite the fact that Mr.

P~

Holt was volunteering his services. /d The Primary Committee has not provided sufficient
evidence to demonstrate that Mr. Holt was a commercial veador whose usual and normal
Smaimess was te provide fundraising services. See 11 CF.R § 116.1(c). Indeed, based on the
evidence provided from the Primary Commitiee and Mr. HoR, it appesrs that Mr. Holt is in the

ST
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oil business. See Atachment 1 at 7-10. Moreover, Mr. Holt's advances do not mest the

R A B
Ml e

e

regulatory exemptions to 11 C.F.R. § 116.5 because the expenses were not solely for Mr. Holt's
travel and subsistence.

" Mr. Hok made a $1,000 contribution by check on October 8, 1991 and made advances of $12,598 in
excess of his contribution lmitation. This amount reflects the highest outstanding excessive contribution resulting
from over 100 advances Mr. Hok made during a period of ten months.

7 The $12,598 advanced by Mr. Holt was outstanding for approximately 33 days. Some advances were
reimbursed in 13 days, while others remained outstanding for up to 47 days.

" The Primary Committee presented this argument in response to the Interim Audit Report. The
Commission, however, approved the Final Audit Report which expressly reaches the contrary conclusion.
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- § 4Mrata)(1XA) mmunm&m-uuma‘m

that the Bush-Quayle ‘92 Primary Committee, Inc., and J. Stanley Huckaby, as treasurer, violated
2U.S.C. § 441a(f) by knowingly accepting these excessive in-kind contributions. This Office
recosmends, however, thet the Commission excrcise its prosecutorial discretion and take no
farther action ageinst M. Holt.”

D. DISCLOSURE OF OCCUPATION AND NAME OF EMPLOYER

Committees must file reports with the Commaission for each reporting peried, disclosing
the identification of each persoa (other than a pelitical committes) whe makes a contribution
during the reposting period which alone or combined with other contributions within the calendar
mu-wmwdﬂmﬁm&mw
contribution. 2 U.S.C. § 434(b)(3XA). mum'u-.i-nuudd
individual, the name, the maiting address, snd the occupation of the individual, as well as the
name of his or her employer. 2 U.S.C. § 431(13XA).

If the treasurer of a political committee shows that best efforts have been uscd 10 obtain,
maintain, and submit the information required by the Act for the political committee, anry report

or records of the committee shall be considered to be in compliance with the Act. 2 U.S.C.

. This recommendation is consistent with the Commission’s decisions in several enforcement matiers
nvolviag similar instances of staff advances to publicly-financed presidential committees. See, e.g, MUR 4172
(Clinton for President Commitiee) and MUR 3991 (Brown for President). In those matters, the Commission found
reasonm 0 believe that individuals who made staff advances violated 2 U.S.C. § 44 1a(a)(1)(A) but took no further
action against those individuals. However, the Commission found reason 10 believe that the commitiees in those
matters violated 2 U.S.C. § 441a(f) and pursued those violations.
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‘writing, to obtain the information from the comtributor. 11 C.F.R. § 104.7(b) (1994)."" Such

effepts shall consist of a clear request for the information which informs the cortributor thet the
reposting of such information is required by law. /d.

The Audit staff sonducted a sample of individual contributions received by the Primary
Committee and concluded that 56% of the itemized contributions lacked the requisite disclosure
of occupstion and name of employer information.!' Therefore, the Primary Committee’s
compliance rate was only 44%. The request for information in the Primary Committee’s
solicitations stated: “The Federal Election Commission requires s 10 ask the following
information.” Afier receiving a July 1, 1992 memorandum isswed by the Commission on the
“best efforts™ regulation, the Primary Cossmiticr: alterod the language in subsequent solicitations
45 state: “The Federsl Ebection Commission requires s 10 report the following inforsiafien.
See Attachment 8. The alteration of the language had no effect on the Primary Committee’s low
compliance rate. Furthermore, neither the Primary Committee’s original language nor the

ni Effective March 3, 1994, the Commission revised the “best efforts” reguiations. 11 C.F.R.

§ 104.7(b)(1995). However, all solicitations at issue occurred before the effective date of the revised regulation.
The Court of Appeals for the D.C. Circuit recently invalidated the provision of the revised regulation that required
the use of specific language in solicitation requests. but upheld a separate provision requiring committees %0 make a
stand-alone follow-up request for the information. Repwblican National Committee v. F.E.C., 76 F.3d 400 (D.C.
Cir. 1996} “RNC").

s Based on the sample, the Audit staff concluded that there is a 95% statistical likelihood that the total
amount of contributions which lecked the disclosure of occupation and name of employer is at least $11,660,942.15,
and may be as much as $14,477,603.85.
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F100.9(0); s0e 2 US.C. § 44MIONA). R i
The Interim Audit Report recommended that the Prizary Comsalttce contact all
contributors who had met provided the information to request the information sud file smended _'
disclosure reports to complese the public record. The Interim Audit Report concluded that the
Primary Committee had not met the “best efforts” standard because its request language did not
sotify contributors thet the reporting of such information is required by law. See 11 CF.R.
§ 104.X(b). The Primary Commitsce did not contact the contributors or amend its reports %o
correct the omissions.

Instead of making an effort to contact the contributors and filing amended reperts to
complote the public record, the Primary Committee contended that it satisfied the “best efforts”
provision aad, therefore, the comtributions omitting disclossre information are i complisnce
with the Act. Attachment 2 &t 6-8. The Primary Commitiee csstendod thet .

was cemsistent with the “best cfforts” regulation and thet the difference mwa
the “rederal Election Commission” is insignificant. /d Moreover, the Primary Commitice
asserted that it would cost more than $40,000 to contact the contributors. /d

The Primary Commitiee’s assertion that it exercised “best efforts” is erroneous. Neither
the request language used before or after the July 1992 alteration indicated that the reporting of
such information was required by law.'> 11 C.F.R. § 104.7(b); see 2 U.S.C. § 434(b)3XA).
Furthermore, the Primary Committee’s reports had a compliance rate of only 44% which, in

itself, demonstrated the information request language was poorly crafted. While the Primary

& The RNC court, in providing what it termed an “accurate explanation of the [best efforts] law,” employed
the words “federal law,” not “Federal Election Commission.” RNC, 76 F.3d at 406.
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obtain the information. mumm:mwum
which omitted disclosure information do not amount to “best efforts.”
Therefore, the Office of the General Counsel recommends the Commission find reason %
believe the Bush-Quayle 92 Primary Committee, Inc., and J. Stanley Huckaby, as treasurer,
violated 2 U.S.C. § 434(b)(3)XA). However, in light of recent revisions of the “best efforts™
regulations and the amount of time that has passed since the Primary Committee submitted the
disclosure reports at issue, this Office recommenads the Commission take no further action on this
matter. The previous “best efforts™ regulation, the applicable regulation i this matser, did not
specify particular language that would satisfy “best efforts.” The Commission recognized that
the language of commitiees’ solicitation requests was one reason for low compliance rates in the
mammmawmnmumqﬁﬂ
specific language for contribeter information requests. See 58 Fed Reg. 57,725, 57,726 (Oct. 27,
1993); 11 CF.R. § 104.7(b)(1) (1995). The D.C. Circuit subsequently held that the Commission
could not require use of the specific request language. Republican National Committee v. F.EC, |
76 F.3d 400, 406 (D.C. Cir. 1996) (“RNC™)."® At the same time, however, the court did not held
that any request language is sufficient to satisfy “best efforts.” Thus, the Commission is not
precluded from reviewing the Committee’s request language. While this Office concludes the

Primary Committee did not report information required by the Act and did not use its “best

1

The Commission also revised the regulations to require a stand alone follow-up request. This provisies.
was upheld in RNC, 76 F.3d at 406. The Committee’s failure to make a follow-up request is not dispositive,
however, because the violations in the present matter fall under the previous “best efforts™ regulations.
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* effs™ 1o obtain the information, we nonetheless recommend the Commission exercisets
 prosecutorial discretion and take no further action. | "
E.  REPORTING OF DEBTS AND OBLIGATIONS
Committees are required to disclose on pericdic reports %o the Commission all
outstanding dobts and obligations owed by or to the committees. 2 U.S.C. § 434(b)(8). The
Commission's regulations provide that outstanding debts must be continuously reporsed until
extinguished. 11 C.F.R. § 164.11(a). Debts in excess of $500 (other then periodic payments for
rent or salary) shell be seported as of the datc on which they were incurred, and debts below $500
shall be reported a8 of the tme paymest is made or ot later than 60 days after the debt is
incurred, whichever comes first. 11 CF.R. § 104.11(b). If the exact amount of a debt or
obligation is not known, the reporting commitice siall report an cstimated amoumt and state that
the amount reported is an estimate. /d. Whea the exact smowt is determined, the commitiee
must cither amend the report containing e estimate of indicate the correct smount for the
reporting period im which the correct smowst is determined. Jd
The Audit Division identified 76 obligations totaling $1,767,548 for a variety of
campaign expenditures that the Primary Committee failed 10 report in accordance with the Act
and the Commission’s regulations. Attachment 1 at 13. The first reporting of the Primary
Committee’s debts did not occur until the Commitiee reported the payments of the debts in

question. The amount identified by the Audit Division includes only those debts where

payments were not reported until reporting periods after the ones in which the Primary




Committee received invoioes.'* The Primary Committee fled amended reports which materially
* disclosed the debts and obligations on August 12, 1994, one mewth efter it responded to the

o

~ Intterim Audit Report snd 21 moaths after the general election.
mmmwmmdwwmhm& ‘

received and approved for payment was sufficient to comply with the Commission’s regulations.
However, 11 C.F.R. § 104.11(b) requires committees 10 report debts as of the time of incurrence
(i.e., the date an item was purchased or service was rendered to a committee), not the date of the
fevoice, and 10 estimate the amount of the debt or obligation if they are unable to determine the
exact amount. The Primary Committee’s procedure does not release it and its treasurer from the
reporting requirements of 11 C.F.R. § 104.11(b). Since the Primary Committee did not report

ﬁ ~ the debts as they were imcurved, the goal of immed:ate and complete disclosure was not met and
’ the Prissary Committee’s disclosare reperts did not accurately reficct the Primary Committee’s
% actual debes at amry specific date. See MUR 4173 (Clinson/Gore ‘92 Commaittoc). 5

The Primary Committee also argucd during the sudit that section lm.il(b)h“[:‘h
loans and written contracts amd does not apply to debis incurred without a writien agreement.
This conclusion is not supporied by the language of the regulation (“a debt or obligation,

including a loan, a written contract, written promise or writien agreement to make an

98043824863

expenditure . . ."). Rather, this language reveals that “a debt or obligation™ includes but is mot

limited to the enumerated sources.

” See infra footnote 18 (detailing the Audit Division’s method of identifying violations of 11 C.F.R.
§ 104.11(b)).
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obligations.

On Jamaary 25, 1994, the Commission found reason to believe the GEC violated 2 US.C.
§434(%) and 11 CF.R. §§ 104.11(b) and 9004.7. The GEC has made two scparate requests that
this matier be dismissed. Prior %o the Commission's revote of the reason 1 belicve findings, the
GEC argued that it was not required to report debts or obligations until it had been billed for
Sem. See generally Atiachment 3. Afier the revote of the reason 10 believe findings, the GEC
reasserted this argument and also argued that the revote failed 1o cure the defect in the
Comissicn's composition identified by the D.C. Circait in FEC v. NI Political Viciory Pand,
6F.3d 821 (D.C. Cig, 1993) ("'NRA"), petition for cert. diemicsed for wem of jurisdiction,
115 S.0L 537 (1994). See generaily Attachment 4. mmmuu*
for dismissal be denicd.

A. FURTHER CONSIDERATION OF THIS MATTER IS
CONSTITUTIONAL

Following the NRA decision, the Commission voted to reconstitute itself, excluding the
ex officio members from all closed proceedings. On November 9, 1993, the reconstituted
Commission considered the General Counsel's legal analysis of the effect of the NR4 decision on
Commission actions and adopted specific policies regarding how to proceed in NR4-affected
matters. In MUR 3664, the Commission, pursuant to those procedures, revoted on the finding of

reason to believe.
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through reconstitution and ratification. ‘mwmd&c&mﬁﬁnm v.
Legi-Tech, Inc. conclusively rejected such a defmss, finding that “the better course is to take the
FEC's post-reconstruction ratification of il prior decisiens at fhes vaka and trest it as an
adequate remedy for the NRA coastitutional violation.™ F.EC. v. Legé-Teck, inc. 75 F.3d 704,
709 (D.C. Cir. 1996).

Therefore, this Office recommends that e Commission denry the request 9 dismies this

matter on NRA-related grounds.
B. REPORTING OF DEBTS AND OBLIGATIONS
L Applicable Law

an-mawwmm
mm-‘mmwubbm 2USC. §4340)3). A
political committee owing a debt or obligation, including a losn, writien contract, written
promise, or written agresment $0 make an expenditure wader $500 must report the debt as of the
time the payment is made, or no later than 60 days after such an obligation is incurred, whichever
is first. 11 C.F.R. § 104.11(b). Any debt or obligation, including a loan, written contract,
written promise, or written agreement to make an expenditure over $500 must be reported as of
the date on which the obligation is incurred, except that any obligation incurred for rent, salary,
or other regularly recurring administrative expanse must not be reported as a debt before the

payment due date. /d. If the exact amount of the debt or obligation is not known, the report shall
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AN campaign-related travel of publicly-funded candidasos for the officas of President and.
Vice President of the United States is a qualified campaign expense, and costs of such trivel

e

must be reported by the candidates’ suthorized campaign committecs as expenditures. 26 U.S.C.
§ 9004(b) and 11 C.F.R. § 9004.Ka). If a candidate for President or Vice Presidedt uses a
govemnment comveyance paid for by a governmental entity for campaign-related travel, the
candidste’s suthorized commitice must pay the appropriaic governmental entity an amount equai
40 the first class commercial airfare plus the cost of other services in the case of travel f0 @ ety
served by regularly schoduled commercial air service or, in the case of travel to a city not served

ey rogularty scheduled commercial service, the commercial charter rate plus the cost of other

sarvices. 11 CF.R § 9004.20)(5).
2. Facls

The GEC's use of military airplanes for campaign-related travel was identified and billed
separately depending on the aircraft used and the identity of the primary passenger on the plane.
Attachment 5. As noted in the Final Audit Report:

In most cases, trips by the President were identified and billed as Air Force I,

whereas, trips made by the Vice President were identified and billed as Air Force

1. Further, there were several instances when the First Lady (Barbara Bush), staff

and advance personnel made campaign-related trips on aircraft provided by the

United States Air Force. These trips were usually identified and billed as "Aidift

Operations”.{sic]
Id. at 5-6. Billings originated with the United States Air Force and were routed through the

White House Military Office to the GEC. /d. In most cases, bills included a passenger manifest

- T [ v
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~ occurring between August 17, lmmbumhmmmz-iﬁ;j
Attachment 6 at 10-14. The GEC did not contemporaneously report any actus! or estimated debt
with respect to the amounts it eventually paid for campaign-related use of Air Force One.

The GEC paid a total of $396,455 for political passenger travel on Air Force Two

occurring betwoen August 21, 1992 and ebection day, November 3, 1992. M. at 15-19. The GEC
did not contemporaneously report any actual or estimated debt with respect 10 the amowsds it
eveatually paid for campaign-related use of Air Force Two.

The GEC paid a total of $52,752 for political passenger travel on other Air Force aircraft
between September 2, 1992 and November 2, 1992. /d. at 20-22. In sdditien, the Commitiec's
Schedulc B-P reports show a payment of $13,519.36 to “U.S. Treaswew/Airlift Operations™
mwmuqmuﬂw@mmmm-uﬂg'
the Interim Audit Report.”® See id The GEC did not contemporancously repost aevy actual or
estimated debt with respect to the amounts it eventually paid to “U.S. Treasurer/Airlift
Operations.”

The GEC's Schedule B-P reports show seven payments totaling $110,902.13 to

“Treasurer of United States/DOD Helicopters™ or “U.S. Treasurer/Marine I” for

campaign-related use of govenment-owned helicopters. The first of these payments, in the

- This amount does not include Airlift Operations debts incurred for less than $500 dollars. See 11 C.F.R.
§ 104.11(b).
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" romaining payments were made between November 5, 1992 and July 20, 1
 contemporancousty report any acksl or estimated deb with respect 10 the

-

‘paid for use of government helicopters.
" The GEC's Schedule B-P reports show four payments totaling $14.570 % “U.S.
Treasurer/Limousines™ or “U.S. Tressurer/Limousines/Vice President” for campaign-related
ground transportation in government-owned vehicles.'® One of these payments, in the amount of
$6,820, was made October 14, 1992. The others were made aftor the genaral election, on
December 2, 1992 and Januasy 14 snd May 11, 1993. The GEC did not contemporancously
feport any actual er estimated debt with respect to the smounts it eventually paid for wse of
government-owned ground iransporiation.

I response to the original roasom te belicve finding ia this matie, the GEC argued that it
had “cithcr paid prommptly or reperted allinvoices for campaigr-releted ravel by Presides -

and Vice President Quayle.” Attachment 3 ot 2. muoec*sm

the audit exit conference that the Committee “did not consider any obligations as debts for
reporting purposes until the invoice had been received by the [GEC's] Accounting Department
and approved for payment by the appropriate personnel.” Attachment 5 at 9.

The GEC failed to report travel-related debts totaling $1,048,190 as required by the Act
and the Commission’s regulations. Attachment 9. The first reporting of the travel-related debts

did not occur until the GEC reported the payments of the debts. Thus, although the GEC

. This amoumt does not include ground transportation debts incurred for less than $500 dollars. See
11 C.F.R. § 104.11(b).
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 campaign-related travel on Al Force One and Alr Forcs Two thet had also been identiicd b |
Audit Division in its sudit of the GEC." The amounts identificd by the Andit Division inclade

only those debts where payments were not reported until reporting periods after the ones in
which the GEC received the invoice.'® See Attachment 6 at 23-26. In addition to the $314,190
identified by the Amdit Division, there was $734,000 in campaign-related travel debt that the
GEC failed to estimate and report as required under 11 C.F.R. § 104.11(b). Consequently, the
total amount of campaign-related travel debts and obligations not properly reported was
$1,048,190.

The Interim Audit Report recommended that the GEC file amendments to comrect the
public record with respect 10 these and other debis itemized in the Interim Audit Report.
Attacheent 6 at 7. On September 7, 1994, the GEC filed amended reports that materially
corrected the disclosure errors identified in the Interim Audit Repert. Attachuent S 8t 10,

3. Asalysis
The GEC asserts that the reporting of its debts did not violate the debt repevting or

estimation requirements of 11 C.F.R. § 104.11(b). The GEC argues, first, that the regulation

" The GEC’s non-travel related debts identified by the Audit Division are addressed in detail at Part IV of

this Report.
- In the 1992 presidential election cycle, the Audit Division iimited its measuring of compliance with

11 C.F.R. § i104.11(b) by the use of aa “invoice plus ten” test. Under this test, an apparent violation of the debts and
obligations reporting requirements was identified where the auditors determined that the payment or first reporting
of a debt came in a reportiag period later than the period in which the date that was tea days afier the invoice date.
Where a debt was not timely reported under the “invoice plus ten® test, the committee also apparently failed 1o
comply with the estimation requirement of section 104.11(b), unless the invoice date fell within the same reporting
period as the actual date of incurrence, thereby making estimation unnecessary. The “invoice plus tea™ test was
used in the cakculation of untimely reported debt that was referred by the Audit Division with respect to the
Bush/Quayle ‘92 Primary Committee, Inc. and the Clinton/Gore '92 Committee.
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applies only to dubts in the process of settiement by terminating committees; snd finally, that
application of the regulation to the GEC and similerly shusted commitioss would “produce
administrative difficulties and unfaimess.” Attachment 3 at 2-5.

The Commission previously considered and rejected the GEC's argument that 11 C.FR.

§ 104.11(b) does not require reporting or estimation of debt prior to the receipt of an invoice.
MUR 3664 (First General Counsel's Report, approved July 9, 1993, at 6-7)." The reporting
requirements of 11 C.F.R. § 104.11(b) have consistently required coramittees to report debts that
exceed $500 at the time they incur such debts (i.e., the date travel was taken), and if a committee

is wnsble to determine the exact amount of debt, it is required to provide an estimate of the debt
incurved. Prior to 1998, 11 CF.R. § 104.11(b) required commitices to report debts “as of the
time of the transaction.” 11 C.F.R § 104.11(b) (1989). In 1990, the Commission changed this
language 10 requirs that committees report debts “as of the date on which the obligation was
incurred.” 11 CF.R. § 104.11(b) (1995). The ncw language was intended to clarify the existing
regulation; the Commission viewed “as of the time of the transaction” and “as of the date on
which the obligation was incurred” as interchangeable terms. See Advisory Opinion (“AQ™)
1980-38. The Explanation and Justification for the 1990 amendment to 11 C.F.R. § 104.11(b)
makes clear reference to such situations where reporting and estimation for debts not yet billed is

required, stating that “pew language is also included which follows the current policy that if the

» The Commission also rejected the GEC’s argument that 11 C.F.R. § 104.11(b) applies only to debts in the
process of settlement by terminating commitsces. /d
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| is not known, the committee should report an estimated amount.” tion a
mnotwhn cr.m;m:mssunmmaum
1990) (clarifying Commission policy set forth in AO 1980-38). mﬁcﬂ.
lhas rejected past arguments that debts over $500 must be reported from a date other than “the
date on which the debt was incurred.™

In support of its argmment that 11 C.F.R. § 104.11(b) applies only to debts incurred ia
writing, the GEC focuses on the phrascs “Joan, written contract, written promise, or written
agreement” in the language of the regulation. Attschment 3 at 3 (quoting 11 C.F-R. § 104.11(b))
(cmphasis is the GEC’s). The GEC then attempts to support its position by referring to “settled
rules of construing statutes and regulations” and citing Hawkeye Chemical Co. v. St. Paul Fire
and Marine Ins. Co., 510 F.2d 322, 327 (T Cir. 1975). In Hawkeye, the Seventh Circuit applied
he maxim “expressio uning est exclusio alssrius,” or, the expression of one excludes the other.
i

“Expressio unius™ does not apply in this situation because it would contradict the express
langusge of the regulation. Had the GBC quoted all of the pertinent part of the regullagion in its
argument, it would have read “a debt or obligation, including a loan, a written contract, written
promise or written agreement to make an expenditure . . . 11 C.F.R. § 104.11(b) (emphasis
added). A reading of the language in context indicates that the terms “debts” or “obligations™

I~
@
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include but are not limited to the enumerated sources. That conclusion is consistent with

- For example, in MUR 2304, the Cranston for President Committee (“the Cranston Committec™) failed to
report properly $225,733 in debts that it had incurred. The Cranston Committee argued that it was not required to
found that debts over $500 were required to be reported at the time such debts were incurred or “at the time of the
transaction.” See also MUR 2706 (commitiee was required to report debt of telephone survey from dase of the
survey, not from date of payment for such survey). MUR 3494 (commitiee was required to report debt stemming
from compuser rental from date of reatal agreement, not from any other date).

N,
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stated “{i)t has been seid ‘the word wu-—w-mormﬂwd
Timitation . . . I, therefore, conveys the comclusion that there are other itewss includsible, though
not specifically enumerated . . . ™" Jd (quoting 2A N. Singer, Sutherland Statutes and Statutory
Construction 133 (4th ed. 1984)).

Finally, the GEC's argument that application of 11 C.F.R. § 104.11(b) to travel on
government conveyances would work a hardship is oversited. First, the debt at issue here,
travel on government-owned conveyances by publicly-funded presidential candidates, is perhaps
the easicst of all debts to estimate because of the recordkeeping requirements of 11 C.F.R.

§ 9004.7. While this Office is mindful that the information necessary 10 estimate accurately
debis for the use of Air Force aircraft was not provided to the GEC wntil the bill itself was
provided, the GEC ceuld presumably have arranged for the Air Force and the

which weso not typical busiaess veadors, 0 have providad this infemetion o sl A le
requires only that a committee report a reasonable estimate. Thus, the estimation requirement
would create only minimal additional work for a committee, an inconvenience greatly
outweighed by the value of immediate and complete public disclosure.
Therefore, the Office of General Counsel recommends the Commission deny the GEC’s
request to dismiss MUR 3664. This Office further recommends the Commission engage in

conciliation with the GEC prior to a finding of probable cause to believe.
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MUR 4289 was generated by the joint audit of the GEC and Complisnce C
 ("the Comeslses”). The Audit Division referred mattcrs t this Office involving re
 debts and obligations by both the GEC and Compliance Commaittos. mmw
that the Commission find reason to believe that the GEC and Compliance Commitses failed o
discluse propery its debts and obligations and engage in conciliation with the Commitiees prior
0 a finding of probable cause to believe.

Political committees are required to disclose on periodic seports 10 the Commission all
outseadling debts and obligations owed by or 10 the commitiees. 2 U.S.C. § 434M)8L A
political conmmitice owing a debt or obligation, including a loan, writien contract, writkis
mammnm-mmmmmhwﬁgﬁh
i gyt i iy o o S0 g i ach st it i e
“iefist 11 CFR §104.11(b). Any debt or obligation, including a loan, written contract,

mm«mmb*-mﬁmmm-thwiof
the date on which the obligation is incurred, except that any obligation incurred for reat, salary or

other regularly recurring administrative expenses need not be reported as a debt before the

v
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payment due date. /d If the exact amount of the debt or obligation is not known, the report shall
state that the amount reported is an estimate. /d When the exact amount is determined, the
commititee must either amend the report containing the estimate or indicate the correct amount on
the report for the reporting period in which the correct amount is determined. /d

In the Interim Audit Report, the Audit Division identified $1,052,098 in GEC debts and

$235,587 in Compliance Committee debts that were not reported in accordance the Act and the
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travel which are covered in MUR 3664. mhmummﬂ: |
occur watil the GEC and Compliance Committee reported the payments of the debts. ﬂ
amounts identified by the Audit Division include only those debts where payments were not
reported until reporting periods after the ones in which the Committees received invoices?' See
id at 23-26. The Interim Audit Report recommended that the Commitiees file amendments to
correct the public recesd. /d. at 6, 9. On September 7, 1994, 22 months after the general
clestion, the GEC and Compliance Committee filed amended reports that materially disclosed
the Commnittess’ actual debts and obligations. Attachment S at 10, 14.

In response 10 the Interim Audit Report, the GEC and Compliance Committee explained
that their procedure for reporting debts and obligations was to report the debts once an invoice
was reccived and approved for payment. Attachment 7 at 4-5. At the exit conference, the
Committces stated that the invoices were paid in a timely manner. However, 11 CFR.

§ 104.11(b) requires committees t0 report debts at the time of incurrence (i.e., the date an item
was purchased or service rendered), not the date of the invoice; if committess are wnsible t0
determine the exact amount of debt, they are required to provide an estimate of the debt incurred.
Thus, the Committees’ procedures do not release the Committees and their treasurer from the
reporting requirements of 11 C.F.R. § 104.11(b). By failing to disclose the debts as they were

incurred, the goal of immediate and complete disclosure was not met because the disclosure

n

See supra footnote 18 (detailing the Audit Division’s method of calculstion for violation of the debt and
obligation requirement of 11 C.F.R. § 104.11(b)).
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is Himited o loans and written contracts and doss not apply 80 debts iscurred without a writien
agroement. This conclusion is not supported by the language of the regulation (“a debt or
obligation, including a loan, a written comisact, writien promise or writies agresment 10 make an
expenditure . . .”). Rather, this language reveals that a “debt ar obligation™ includes but is not

Limited te the enumerated sources.

Thaus, this Office recommends that the Commission find reason 1o belicve that the Bush-
Quayle ‘92 General Committee, lne_, and J. Stanley [Huckaby, as treasurer, and the Bush-Quayle |
92 Complisnce Committce, ine., and J. Stanley Huckaby, s treasures, violated 2 US.C.
§434(b)8)and 11 CFR. § m.no)au-numnwww
obligatiens and ceter im0 concilistion prior mﬁﬁ.‘dmﬁ“%"

V. MUR4IN |

MUR 4170 was gonsratod by the joint sudit of the GEC and Compliance Committee.

The Audit Division referred oae matter 0 this Office involving discleswss of oocupation and
name of employer by the Comaplisnce Commitice. This Office recomssends that the Commission
find reason to believe that the Compliance Committee failed to report occupation and name of

employer information, but take no further action.

- The Commission previously found resson to believe the GEC violated 2 U.S.C. § 434(b)(8) relating to
travel-related debts and obligations in MUR 3664. See supra Part Il of this Report.
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excess of $200 per calendsr yesr, along with the date and amoust of any such cos

2 US.C. § 4340)(3XA). w«a—ammu-—.m

occupation of the comtributor, and name of his or her employer. 2 US.C. § 431(13)(A).

H the treasurer of a political commitiee shows that “best efforts™ have besn wsed 0
obtain, meintein, and submit the information required by 2 U.S.C. § 431(13), any report or
recoeds of the commitice shall be considered to be in compliance with the Act. 2 US.C.

§ 432(i)). The treasurer of a political commitiee will be deemed to have exercised “best efforts™
in obteining the required information only if he or she has satisfied the requirements of 11 CFR.
§ 104.7. The Cossminsien’s regulations provide that a treasurer of & political committes will not
bamdnm“mmmhauhﬁsumqﬁp '
contribution selisitatien, sither by a writicn sequest or by an ceal request which is docums
writing, 1o obtain tie required identificstion informetion from the contribetor. lﬂ:f.l: "

§ 104.7(b)(1994).2 Such efforts shall consist of a clear request for the information which
informs the contributor that the reporting of such information is requised by law. Id.
The Audit siff conducted s sameple of individual contributions received by the

Compliance Committee and concluded that 68% of the itemized contributions Iacked the

» Effective March 3, 1994, the Commission revised the “best efforts” regulations. 11 C.F.R.

§ 104.7(b) 1995). However, all solicitations at issue occurred before the effective date of the revised

See supra footnote 10 (detailing the Commission’s revised the “best efforts™ regulations, 11 C.F.R. § 104.7(b), and
subsequent litigation).
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" Complisnce Committee’s solichafions staicd: “The Federal Election Commission requires us to

ask the following information.” After receiving a July 1, 1992 memorandum issued by the
Commission on the “best efforts” regulation, the Compliance Committee altered the language in
subseque:it solicitations 1o state: “The Federal Election Commission requires ws 10 report the
following information.” See Attachment 8. The alteration of the language had no effiect on the
Complisnce Committec’s low compliance sate. Furthermore, neither the Compliance
Committee’s original language nor the revised language stated that the reporting of such
inflormation is required by law. 11 C.F.R. § 104.7(b); see 2 US.C. § 434(b)3XA).

The Interim Audi¢ Report recommended that the Compliance Committoe eentast all
contributors whe hed not provided the information 8 request the information and file amended
Wcmummhwmmmhnﬂmu
net notify contributors that the reporting of such information is required by law. See 11 CFR.
§ 104.7(b). The Compliance Committee did not contact the contributors or assend its reports 1o
correct the omissions.

Instead of making an effort to contact the contributors and filing amended reports to
complete the public record, the Complisnce Committee contended that it satisfied the “best

efforts” provision and, therefore, the contributions omitting disclosure information are in

- The Audit staff"s sample was calculated with a 95% statistical likelihood. The above referenced amount,
$2,107.208, is the lowest estimation based oa that sample. The highest estimation would be $2,495,943.




ance wih the Act. A 1 64 mwm
ﬂhﬁmmmﬁhﬂuwmwuuu j
“the law” and the “Federal Election Comenission” is insignificant. /d |
mmom'smuiwwmum"
Neither the request language used before or after the July 1992 aiteration indicated that the
repoting of such information was required by law.” 11 C.F.R. § 104.7(b); see 2 US.C.
§ 434(b)(3XA). Furthermore, the Compliance Committee’s reports had a compliance rate of
oaly 32% which, in itself, demonstreted the iaformation request language was poorly crafied.
While the Compliance Committee experienced am extremely low rate of compliance over several
months of solicitations, it nonctheless made no additional efforts to increase the response rate or
otherwise obtain the information. Thus, the Compliance Committec’s actions concerning the
contributions which cmitted disclosure information do mot amount to “best efforts.”

Therefore, the Office of the General Counsel recomumends the 800 (0

AL
1R |

believe the Bush-Quayie 92 Compliance Cosmmitice, Inc., and J. Staniey Huckaby, as treasurer,

violated 2 U.S.C. § 434(b)(3XA). However, ia light of recent revisions of the “best efforts™
regulations and the amount of time that has passed since the Compliance Commitiee submitted
the disclosure reports at issue, this Office recommends the Commission take no further action on
this matter. The previous “best efforts” regulation, the applicable regulation in this matter, did
not specify particular language that would satisfy “best efforts.” The Commission recognized
that the language of committees’ solicitation requests was one reason for low compliance rates in

the disclosure of occupation and name of employer information and revised the regulation to

» The RNC court, in providing what it termed an “accurate explanation of the [best efforts] law,” employed

the words “federal law,” not “Federal Election Commission.” RNC, 76 F.3d at 406.
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Comentos v. F.E C., 76 F.34 400, 406 (D.C. Cir. 1996) CANC.™ At time, bowsve
the court did not hold that any request language is sufficient 1o satisfy “best efférts.® Thus, the
Commission is not precluded from reviewing the Cognmittee’s request language. While this
Office concludes the Compliance Committee did not report inforrnation required by the Act and
did wot use its “best efforts™ 10 obtain the information, we nonctheless recommend the
Commission exercise its prosecutorial discretion and take no further action.

VL. CONCILIATION AND CIVIL PENALTIES
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. The Commission also revised the regulations 10 require a stand alone follow-up request. This provision
was upheld in RNC, 76 F.3d st 406. The Committee’s failure 10 make a foflow-up request is not dispositive,
however, because the violations in the present matter fall under the previous “best efforts™ regulations.
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VII. RECOMMENDATIONS
MUR 4171

1. Fmdmmwblbwuhwh'ﬂhmcmh&.dl“
Huckaby, as treasurer, violated 2 U.S.C. QMIa(f)bymumexcmveooMM
but take no further action;

2. Find reason 10 believe that the Bush-Quayle ‘92 Primary Commitice, Inc., and ). Stanley
Huckaby, as tressurer, violated 2 U.S.C. § 441b(a) and 11 C.F.R. § 114.9(¢) by failing to
reimburse corporations in sdvance of corporate air travel, but take no further action;

3. Find reason to believe that Robert B. Holt violated 2 U.S.C. Q“I*XIWUJ*
mmuum«mmmormmmm
but take no further action;

4. Find reason to believe that the Bush-Quayle ‘92 Primary Committee, Inc., and J. Stanley
Huckaby, as treasurer, violated 2 U.S.C. § 441a(f) by accepting excessive contributions flom
Robert B. Holt;

5. Find reason to belive that the Bush-Quayle ‘92 Primary Comemittes, Inc., sind J. St
Huckaby, as treasurer, vielsted 2 U.S.C. § 434(b)(3)(A) by failing e report occupation 8
of employer information, but take no further action;

6. Fmdmbmuﬂnmyh‘nmmh.ﬂim
Huckaby, as treasurer, violated 2 U.S.C. § 434(b)(8) and 11 C.F.R. § 104.11(b) by failing to
report debts and obligations;

7. Enter into conciliation with the Bush-Quayle ‘92 General Commitiee, Inc., and J. Stanley
Huckaby, as treasurer, prior to a finding of probable cause to believe;

8. Approve the attached Conciliation Agreement;
9. Approve the attached Factual and Legal Analyses; and

10.  Approve the appropriate letters.
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‘M to dismiss this matter; :

2 mmm&mwhwmmmmmtm
Huckaby, as treasurer, prior t0 a finding of probable cause 0 believe; and

3. Approve the attached Conciliation Agreement; and

4. Approve the appropriate letters.

MUR 4289

1 Find reason to believe that the Bush-Quayle ‘92 General Committee, Inc., and J. Stanley

Huckaby, as treasurer, violated 2 U.S.C. § 434(b)(8) and 11 C.F.R. § 104.11(b) by failing
report non-travel related debts and obligations;

2. Find reason 10 believe that the Bush-Quayle ‘92 Compliance Committee, Inc., and J.
Stanlcy Huckaby, as treasurer, violated 2 U.S.C. § 434(b)(8) and 11 C.F.R. § 104.11(b) by
failing to report non-travel related debts and obligations;

3. Enter into conciliation with the Bush-Quayle ‘92 General Commaittce, Inc., and J. Stanley
Huckaby, as treasurer, and the Bush-Quayle ‘92 Compliance Committee, Inc., and J. m
Hasckaby, umwhnaﬂuh‘”mwm

4. Approve the attached Conciliation Agreement;

5. Approve the attached Factual and Legal Analysis; and

6. Approve the appropriate letters.

MUR 4170

1. Find reason to believe that the Bush-Quayle ‘92 Compliance Committee, Inc., and J.
Stanley Huckaby, as treasurer, violated 2 U.S.C. § 434(b)(3)XA) by failing to report occupation
and name of employer information, but take no further action;

2. Approve the attached Factual and Legal Analysis; and

3. Approve the appropriate letters.
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1.

12.

13.
14.

Inc., and J. Stanley Huclaby, as treasurer |

Proposed Factual and Legal Asalysis - Bush-Quayle ‘92 Primary Committee, Inc.,
and J. Stanley Huckaby, as treasurer

Proposed Factual snd Legal Analysis - Robert B. Holt

Proposed Global Conciliation Agreement - Bush-Quayle ‘92 General Commitiee,
Inc., and J. Stamley Huckaby, as treasurer; Bush-Quayle ‘92 Compliance
Commitiee, Inc., and J. Stanley Huckaby, as treasurer; Bush-Quayle ‘92 Primary
Commitiee, Inc., and J. Stanley Huckaby, as treasurer
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I, Marjorie W. Hihouns, resewdiag secretary for the
Federal Election Commission executive sessioa on
 September 10, 1996, do hereby certify that the Commiseion
decided by a vote of §-1 to take the followimg sctiome in
- the al 1' "|| . pEL -

WR 4171

1.

Tt B

Pind reascm te believe that the Bush-
Quayle ‘92 Primary Cammittee, Inc. and
J. Stanley Bwehaby, as treasurer,
vioclated 2 9.8.C. § 441a(f) by receiving
exoeseive comtributican cheaks, but take
no fucther actiom;

Find reason to believe that the Bush-
Quayle '92 Primary Committee, Inc. and
J. Stanley Huckaby, as treasurer,
violated 2 U.8.C. § 441b(a) and 11 C.P.R.
114.9(e) by failing to reimburse corpoza-
tions in advance of corporate air trawel,
but take mo further actiom;

(continued)




gral Election e-hdu-
tification: MERS 3664, 4170,
71, and 42089

10, 19%¢

MR 4171 (comtinued)

3. Find reason to believe that Roberxt B. |
violated 2 U.8.C. § 441a(a)(1)(A) by =
in-kind contributions in the form of &
in excess of his imdividual con '
limitatioms, but take no further actiom;

W o0 ok W 4. Find reason to believe that the

S S '92 Primary Committee, Inc. and J.

i Buckaby, as treasurer, violated 2 U.8.C.
$ 441a(f) by accepting excessive omm
from Robext Nolt;

S. Find reason to believe that the Bu
i ‘92 Primary Committee, Inc. and J. 4
VIR - Buckaby, as treasurer, violated 2 U.8.
aaf | § 434() (3) (A) by failing to report o

>

6. PFind reason to believe that the myle
'92 Primary Committee, Inc. and J. *
Huckaby, as treasurer, violated 2 ll.l-d.

§ 434(b) (8) and 11 C.F.R. § 104.11(b) by
failing to report debts and cbligations;

7 . Enter into conciliation with the Bush:
'92 General Cosmmittee, Inc. and J. Stamley

Huckaby, as treasurer, prior to a finding of
probable cause to believe;

(continued)




4171, and 4209

tion: MURS 3664, 4170,
10, 1996

MR 4171 (comtinued)

8. Approve the Conciliation Agreement at
to the General Counsel's August 13, 1996
report;

9. Approve the Factual and Legal Analyses
attached to the Gemeral Counsel's August 13,
1996 report; and '

10. Approve the appropriate letters.

MR 3664

1. Deny the requests of Bush-Quayle *92
General Committee, Imc., and J. ale
Huckaby, as treasurer, to dismiss
matter; i\

2. Bmter into conciliation with the Bush-
Quayle General Committee, Inc. and J.
Stanley Euckaby, as treasurer, prier te
a finding or probable cause to beliewe;

3. Approve the Conciliation Agreement
attached to the General Counsel's
August 13, 1996 report; and

4, Approve the appropriate letters.

(continued)



g Bleotion Commiseion
flﬂltiu: NURS 3664, 4170,
and 4289

.W&-bu 10, 1996

MUR 4289

R 1. Find reason to believe that the -
- Quayle '92 General Committee, Ime. and
J. Stanley Buckaby, as treasurer,
violated 2 U.8.C. § 434(Db) (8)

11 C.FP.R. § 104.11(b) by nua.
b ; report non-travel related debts
obligations;

2. Find reason to believe that the Bush-
Quayle '92 Cosmpliance Committee, Inc..
and J. Stanley Huckaby, as M
vioclated 2 U.8.C. § 434(b) (8) and
11 C.F.R. § 104.11(b) by failing to
non-travel related debts and
ocbligations;

-‘;ﬁ‘-l,._.f_: ko) ig
At
PR~ ;

- Fﬂl T

98043624886

-

3. BEnter into conciliation with the Bush- Co e
Quayle '92 General Committee, Inc.
J. Stanley Huckaby, as treasurer,
the Bush-Quayle '92 Compliance
Committee, Inc. and J. Bmlqmr
as treasurer, prior to a finding ef
probable cause to believe;

...m . cea
: Ags ‘i Y Tea

B

I L

4. Approve the Conciliation Agreement
attached to the General Counsel's
August 13, 1996 report;

5. Approve the Factual and Legal Analysis
attached to the General Counsel's
August 13, 1996 report; and

6. Approve the appropriate letters.

(continued)
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ftification: NURS 3664, 4170, e A et

1. and 4209 BT v
ber 10, 1996 ]

MUR 4170

f-."r" 1. Pind reason to believe that the Bush-
i Quayle ' 92 Compliance Committee, Ime.,
and J. Stanley Huckaby, as treasurer,

__ s violated 2 U.8.C. § 434(b) (3) (A)

: LoTntan ey - failing to report cccupation and

e e g of employer informatiom, but uhh

' : e further action;

"?- . Approve the Factual and Legal Analysis
! attached to the General Counsel's
August 13, 1996 report; and

*qau 3. Approve appropriate letters. b ‘%
X Commissioners Elliott, McDonald,
R " “yoted affirmatively for the decision;
= L P Vstesented.

Attest:

k&
>
e

TOL

Sedretary of the Commission
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substituted the word “General” in place of the word “Primary.” The recommendation should
read: “Enter into concilistien with the Bush-Quayie ‘92 Primary Commitice, Inc., and J. Stanley
Huckaby, as treasurer, prior t0 a finding of probable cause 10 believe.” This revised
recommendation is consistent with lenguage found st page 2 of the Repert. Furthermore, MUR
4171 exclusively concerned the Bush-Quayle ‘92 Primary Commitics, Inc.

In addition, this Office inadvertently omitied a recommendation to close the file in
MUR 4170. The Commission made a finding of reason 10 believe but determined to take no
further action on the only outstanding issue in that matter.

RECOMMENDATIONS

1. Rescind the Commission’s September 10, 1996 vote on recommendation #7 of
MUR 4171 in the First General Counsel’s Report on MURs 3664, 4170, 4171, and 4289,
dated August 13, 1996.

Celebrating the Commassion’s 20sh Anniversary

YESTERDAY. TODAY AND TOMORROW
DEDICATED TO KEEPING THE PUBLIC INFORMED

9804282486338







980438248090

LAWRENCE N.

" FEDERAL ELECTION cm

WASHINCGTON OC D‘\

HARJORIE W.
COMMISSION I

T0:
 DATE: SEPTEMBER 19, 1996
SUBSECT MURs 3664, 4170, 4171, 4289 - MENORANDUN

'

s

SEPTEMBER 18, 1998.

- The above-captioned document was circulated to the
Commission on __Wednesday, Septesber 18, 1996 at 11:00 .

”1ﬂﬁjoctton(l) have been received from the
c‘iﬂ!isicnor(l) as imdiceted by the name(s) checked belew:

Commissioner
Comaissioner
Commissiomer
Commissioner

Commissioner

Commissioner

Aikens
Elliott
RcDonald
NcGarry
Potter
Thomsas

~ IR IHE RNCIED OWiY

111t
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In the Matter of
Bush-Quayle ‘92 Primary Committee
Inc. and J. Stamley Buchaby, as
treasurer--Errata.

'’ o e
§ : s O
‘ i
A" s .
v T .‘; L. t.
L : :
j—‘b 1 1'- L - -
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I, Marjorie ¥W. BEmmons, Secretary of the Federal Election
Commission, do hereby certify that on September 20, 1996, the
Commission decided by a vote of 4-1 to take the following
actions in MURs 3664, 4170, 4171, and 4289:

Rescind the Commission's September 10, 1996

vote on recommendation #7 of MUR 4171 in the

Pirst General Counsel's Report on MURs 3664,

4170, 4171, and 4289 dated August 13, 1996.
2. Enter iato conciliation with the Bush-Quayle

'92 Primary Committee, Inc., and J. :

Huckaby, as treasurer, prior to a finding of

probable cause to believe. v
3. Close the file in MUR 4170. '
Commissioners Elliott, McDonald, McGarry, and Thomas voted

affirmatively for the decision; Commissioner Aikens dissented.

Attest:

Received in the Secretariat: Wed., Sept. 18, 1996 4:28 p.m.
Circulated to the Commission: Thurs., Sept. 19, 1996 11:00 a.m.
Deadline for vote: Fri., Sept. 20, 1996 4:00 p.m.

bir
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Celebrating the Cammission’s 208 Anniversary

VESTERDAY, TODAY AND TOMORROW
DEDICATED TO KEEPING THE PUBLIC INFORMED



'RESPONDENT: Robert B. Holt

'L BACKGROUND
S Y This matter was generated by the Federal Election Commission (“Commission™) ia the
normal course of it carrying out its supervisory responsibilities pursuant to the Federal Flostiva
74 Campaign Act of 1971, a8 smended (e Act). 2 US.C. § 437g(a)2). The Buck-Quiyle 92
" Prismary Committee, Ine. ("Primary Commiticc”) was the principal authorized campalgh

iﬁ' . commitiee for President Goorge Bush's campaign for the 1992 Republican presidential

; f ‘.ﬁﬂ.& sniasion found reason to belicve thet Kobert B. Holt violalf3 B8.C5 7/ - 1ot 17
m;mmmmuma%wm
_ - | Mwushuw-ﬂu-ﬁkcu UL AR, sec E
o ey Gagry oh : ¢ ¥ ek |53,
L. FACTUALANDLEGALANALYSIS
B X g i S probibited from making conteibutions 0 iy candidet i e el o
' $1,000 with respect to sny eloction. 2 U.S.C. § 441a(s)1)XA). No candidate or political
Gthaibnes; or officar er employes of a poliiical committes siall knowingly aseapt say
contribution which exceods the contribution limitations. 2 U.S.C. § 441a(0.

M
R

e
o
o

Expenditures made on behalf of a political commitiee by an individual from his or her
4 personal funds, or advances, are contributions. 11 CF.R. § 116.5(b). The Commission adopted
section 116.5 out of a conoern that during critical periods in a campaign when an authorized
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substantial periods of time. Sn&MnﬂMﬁﬂhhlle&’llm”‘” _
Reg. 26,382-03 (June 27, 1989).

There are several limited exemptions from this general rule. If an individual has

~ expended funds for transportation cxpeases on behalf of a candidate, any unreimbursed smount
not i exoess of $1,000 with respect #o a single election will not be considered a contribution.
ICFR. § lm.m:qﬁnllﬂl} 116.5(b). Any unrcimbursed payment from a
voluntcer’s personal funds for usual and normal subsistence expenses incidental 1o volunteer
activity is also not a contribution. /d Moreover, advances will not be considered contributions

‘ al transportation or for usual and normal s

560 4 mwbw‘mkﬁ‘wﬂm* oty
3 Fed Pxncfx.nmo)lmmd’imu-huc.n.n: o)

o 1y " 26,383 (June 27, 1m)§mmﬁmmumm
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= statement on which ox
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Committee and made advances of $12,598 in excess of his $1,000 individual contribution

M vicit

of hisggnini




limitation in payments for wravel, subsistence, and campaign-relsted goods and
Primary Committes cvemtaally reimbursed all of thest expenses.

Dusing the sudit, the Primary Committee made & number of srguments 0 supportits
position that the advances were not excessive contributions. Clieﬂy.&e'rll-ym
‘volunteer basis but sought paymcat for associsted travel and iclephone expenses. Thus, the
Primary Committee argues, Mr. Holt’s advances should be treated as extensions of credit by &
wmmuuxnlm WMMMMI MHMHI

A u'vhn mmmmmﬂmm»m%”' '

* Holt was a commercial vendor whose usual and normal business was to provide fundraising
&;q;cbmmusm- § 116.16). Morgiet. M, Holl's adinces do mot mect te g
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980428248296

WASHINGTON, D .C. 2086

September 24, 1996
WLMM

& Burling
1201 Pennsylvania Ave., N.W.
Suite 913

Washington, D.C. 20044
REB: MURs3664,4170,4171, and 4289
Dear Mr. Burchfield:

On September 10, 1996, the Pedural Eivstion Commission found that there is reason to
believe that your clients the Bush Quayle Primary Committos, Inc. and J. Stanley Huckaby, as
treasurer (the “Primary Committee™), the Bush-Quayle ‘92 General Commitice, Inc. sad
J. Stanley Huckaby, as treasurer (“We GEC™) and the Bush-Quayie ‘92 Complisnce Commitice,
Inc. and J. Stanley Huckaby, as treasurer (“the Compliance Commitiee™) violated provisions of
the Federal Election Campaign Act of 1971, as ameaded ("the Act™). The Factual and Legal
Mmﬁm“m s findings are attached for your
information. The Coramission’s findings related to three matiers: MUR 4170, involving the
Compliance Commitiee, MUR 4171, involving the Primary Committee, and MUR 4289,
involving the GEC and Compliance Commitice. The Commission also made determinations
concerning an open matier, MUR 3664, involving the GEC.

Specifically, in MUR 4170, the Commission found ssasoa 1 belicve that the Compliance
Commince violated 2 U.S.C. § 434(b)(3)(A) by failing te repost occupation sad name of
employer information. However, afler considering the circumstences of that matier, the
Commission determined 1o taite no further action oa the violation and clesed the file in MUR
4170. RS e AR 5 g 413 s g

In addition, in MUR 4171, the Commission found reason (o belicve that the Primary
Committee violated 2 US.C. § 441a(f) by receiving excessive contribution checks, 2 U.S.C.
§ 4415(a) and 11 C.F.R. § 114.9(¢) by failing 10 reimburse corporations in advance for air travel,
and 2 U.S.C. § 434(b)(3XA) by failing 1o report occupation and name of employer information.
However, after considering the circumstances of this matter, the Commission also determined to
take no further action on those violations.

Also in MUR 4171, the Commission found reason 10 believe that the Primary Commitiee
violated 2 U.S.C. § 441a(f) by accepting excessive contributions in the form of staff advances

from an individual, and 2 U.S.C. § 434(b)(8) and 11 C.F.R. § 104.11(b) by failing o report debts

and obligations. Moreover, mMUlum h%fomdmtobdmﬂmh(ﬂic

VtSTllDAY TODAY AND TOMORROW
DEDICATED 1O KEEPING THE PUBLIC INFORMED
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violated 2 U.S.C. §434(b)(8)lndllCFR.§lNll(b).mthluComplmCm;:
violated 2 U.S.C. § 434(b)(8) and 11 C.F.R. § 104.11(]) by failing to report non-travel 1 :
debts and obligations. Finally, the Commission considered the GEC's request to dismiss M
3664 and determined to deny the request.

You may submit any factual or legal materials that you believe are relevant to the
Commission's consideration of these matters. Please submit such materials to the General
Counsel's Office within 15 days of your receipt of this letter. Where appropriate, statements
should be submitied under cath. In the absence of additional informatioa, the Commission may
find probable cause to believe that violations have occurred and proceed with conciliation.

In order to expedite the resolution of these matters, the Commission has also decided to
offer to enter into negotiations directed toward reaching a concilistion agreement in settiement of
these matters prior to findings of probable cause to believe. Enclosed is a global conciliation
agreement in settlement of MURs 4171, 4289 and 3664 for the Primary Committce, GEC and

If you are interested in expediting the resolution of this matter by pursuing preprobable
cause conciliation and if you agree with the provisions of the enclosed agreement, please sign
and retumn the agreement, along with the civil penalty, to the Commission. In light of the fhet
that conciliation negotiations, prior to a finding of probable cause to believe, are limited to a
maximum of 30 days, you should respond to this notification as soon as possible.

Requests for extensions of time will not be routinely granted. Requests must be made in
writing at least five days prior to the due date of the response and specific good cause must be
demonstrated. In addition, the Office of the General Counsel ordinarily will not give extensions
beyond 20 days.

This matter will remain confidential in accordance with 2 U.S.C. §§ 437g(a)}4)X(B) snd
437(a)(12)(A), unless you notify the Commission in writing that you wish the investigation 10 be
made public.

For your information, we have enclosed a brief description of t_hc Commission's e

procedures for handling possible violations of the Act. If you have any questions, please contact
Delanie DeWitt Painter, the attorney assigned to this matter, at (202) 219-3690.

Sincerely,
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

MUR: 4171

RESPONDENT: Bush-Quayle '92 Primary Committee, Inc., and J. Stanley Huckaby, as
treasurer

L BACKGROUND
This matter was generated by the Federal Election Commission ("Commission™) in the

mmdnmmmwmmbﬁnhdaﬂm
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Campaign Act of 1971, as amended (“the Act™). 2USC § 437g(a)(2). The Bush-Quayie 92
Primary Committee, Inc. ("Primary Committee”) was the principal authorized campaign

committee for President George Bush's mpnpfalbel”!kcwblienw

pominai.on. J. SunleyHuchbymlhehue;:er;ﬂhemCmme 'lheeﬂ&“l:: 4
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§ 114.9(e) by mpungannmpemnsableootpmﬂeoonmm lnaddmon,thecm
found reason to believe that the anary Commmec violated 2 U.S.C. § 441a(f) by awepd:g
excessive contributions in the form of staff advances from Robert B. Holt. The Com:muion also
found reason to believe that the Primary Commitiee violated 2 U.S.C. § 434(b)(3)XA) by ﬁ?m

to obtain and disclose the occupation and pamme of employer of contributors who contributed in




 excess of $200. Fimally, the Commission found reason 10 believe that the Primary Commifies
violated 2 U.S.C. § 434(b)(8) by failing 1o properly report its debts and obligations. The
foHowing memorandum sets forth the factual and legal basis of the Commission's
determinations.
. FACTUAL AND LEGAL ANALYSIS

A. EXCESSIVE CONTRIBUTIONS

The Act limits the amount that an individual may contribute to any candidate to $1,600
with respect to any election. 2 U.S.C. § 441a(a)(1)XA). No candidate or political committee
shall knowinglly accept any contribation which exceeds the contribution limitations. 2 U.S.C.
§ 441a(f).

The Primary Committee received directly excessive contributions totaling $135,751
during the campitign. The Primary Commitice issued timely refund checks for 156 of the *
contributions totaling $132,751, which were never negotisted.’ The Primary Committee did not
issue timely réfund checks for three contributions, with excessive portions totaling $3,000. One
of these contributions was received on April 17, 1992, but not refunded until January 14, 1993.

Although the vefuad check was cashed, the refund was not made timely in accordance with
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- Cormtission iiiopl) Thisuthbttwo contributionsranre inbofeditly atinbuted. Thedrimamp xc: socmds: .
Committee made a payment to the United States Treasury in the amount of $119,501 on October
21, 1993 and paid the remaining $16,250 for these excessive contributions in response to the

Interim Audit Report.

- The Commission notified the Primary Committec by letier deted Juse 2, 1992 that the Commission will no
longer recognize untimely refunds made more than 60 days following the candidate’s date of incligidility or the
receipt of the letter, whichever was later. Thus, the Commission did not recognize uatimely refunds made by the
Primary Commitiee afier October 19, 1992, 60 days afier the candidate’s dete of ineligibility.




The Primary Comitice also received seven exsessive contributions 1otliag 96,050 =
through joint fundraising events with the Ohio Republican Party State and Federal Accounts. Bix
of the seven contributors had previously made direct contributions to the Primary Committee.
The Primary Commitiee received these contributions on August 14, 1992 but did not refund thern
until December 4, 19922

Therefore, the Commission has found reason 10 belicve that the Bush-Quayle 92 Primary
Committee, Inc., and J. Stanley Huckaby, as treasurer, violated 2 U.S.C. § 441a(f).

B. PROHIBITED CONTRIBUTIONS - USE OF CORPORATE AIRCRAFT

It is unlawful for any corporation to make a contribution in connection with a federal

2

election, or for any candidate or political committee to accept such a contribution. 2 U.S.C.

§ 441b(a). The Commission's regulations provide that a candidate, candidate’s agent or person
traveling on behalf of a candidete who uses an airplane which is owned or leased by o+ 37 4 -
corporation that is not licensed 1o offer commercial services for travel in conmtetion with a.
federal election must reimburse the corporation in advance. 11 CF.R § 114.9(e). .The
regulations further provide that the amount of the reimbursement shall be the first olass sirfare

I3

for travel to a city served by sgularly scheduled commercial service, or the usual charter rate for
. travel 1o & city mot.senisdsby Wi regilikiy.scheduiod commerdial servics:: 3 L EFERaplilfifodoint o .=
The Primary Commitiee paid two corporations for use of company aircraft: $1,434 to the
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Irvine Company and $9,384 to the Mosbacher Energy Company.” While the flights occurred

» Since the refunds were ustimely, Ghe Primary Commitiee made a pryment of $6,050 10 the United States
Treasury in response 10 the Interisn Audit Report.

» The amounts billed and paid approximated the first class airfare and satisfied the bilfing provisions of the
regulations. 11 CFR. § 114.9(c).




between January 28 aad 30, 1992, the Primary Commitiee did not reimburse the corporations
until February 18, 1992, approximately three weeks Ister.

Because the Primary Committee did not reimburse the corporations in advance for the air
travel as required by the regulations, the Primary Committee received a prohibited corporate
contribution in violation of 2 U.S.C. § 441b(s) and 11 C.F.R. § 114.9(¢). See MUR 3309
(Commission found reason to believe that the Dole for President Committee violated 2 U.S.C.

§ 441b(a) by failing o pay for the use of corporate sircraft in advance).

Therefore, the Commission hes found reason 10 believe that the Bush-Quayle ‘92 Primary
Committee, Inc., and J. Stanley Huckaby, as treasurer, violated 2 U.S.C. § 441%(2) and 11 CFR.
§ 114.9().

C. STAFF ADVANCES

Individuals are prohibited from making contributions to any candidate im excess of

o~
-
o
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©

$1,000 with respect to any election. 2 U.S.C. § 441a(a)(1XA). No candidete er political
committee, or officer or employee of a political commitiee shall knowingly accept any
contribution which exceeds the contribution limitations. 2 U.S.C. § 441a(f).

3

Expenditures made on behalf of a political commitiee by an individual from hisor her- ... <o~ .

' 3088 perso ol fiumds; Wehidvances, wéteontribatisns. 11 CF.R. § 116.5(b). The Coslimissionmiiiptiiion. wimativ.!!
section 116.5 out of a concemn that during critical periods in a campaign when an authorized

{9 8 0 4
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commitiee is experiencing financial difficulties; individuals may attempt 10 circumvent the
contribution limitations by paying commitiee expenses and not expecting reimbursement for
substantial periods of time. See Explanation and Justification for 11 C.F.R. § 116.5(b), 55 Fed

Reg. 26,382-83 (June 27, 1989).
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There are sicveral limited exemptions from this general rule. If an individual has
expended funds for wansportation expenses oa behalf of s candidate, asty mnreimbursed amount
pot in excess of $1,000 with respect to a single election will not be considered a contribution.

11 C.FR. § 100.7(b)8), see also 11 C.F.R. § 116.5(b). Any unreimbursed payment flom a
volunteer's personal funds for usual and normal subsistence expenses incidental to volunteer
activity is also not a contribution. Jd Moreover, advances will not be considered contributions
if they are for an individual's personal transportation or for usual and sormal subsistence
expenses related to travel on behalf of the campaign by aa individual who is not a volunieer.

11 CFR. § 116.5(b); see Explanation and Justification for 11 C.F.R. § 116.5(b)(1), 55 Fed Reg.
26,382-83 (June 27, 1989). This exemption only applies where the individual is reimbursed
within 30 days if a credit card was not used, or within 60 days following the closing date of the
billing statement oa which the charges first appeared for amounts peid by creditcard. 11 CFR
§ 116.50X2). G : i,

An individusl, Robert B. Holt, volurteered fundraising services to the Primary

Committee and made advances of $12,598 in excess of his $1,000 individual contribution

limitation in payments for travel, subsistence, and campaign-related goods and servioes.! The

- .. Primary Commitieo sypatial't ypimbursod all of these expenses. . . ...y yoanks WAt s wdun

During the audit, the Primary Commitice made a number of arguments to support its
position that the advances were not excessive contributions. Chiefly, the Primary Committee

contends that Mr. Holt was a commercial vendor who provided his fundraising activities on a

Mr. Holt made a $1,000 contribution by check ea October §, 1991 and made advances of $12,598 im
excess of his costrbution limitation. This amount reflects the bighest outstanding excessive coutribution resulting
from over 100 advances Mr. Holt made during a period of ten months.




Primary Committee argues, Mr. Holt's advances should be treated as extensions of credit by a
commercial vendor under 11 C.F.R. § 116.3, despite the fact that Mr. Holt was volunteering his
services. The Primary Committee has not provided sufficient evidence to demonstrate that M.
Holt was a commercial vendor whose usual and normal business was to provide fundraising
services. See 11 C.F.R. § 116.1(c). Moreover, Mr. Holt's advances do not meet the regulatory
exemptions to 11 CF.R § 116.5 because the expenses were not solely for Mr. Holt's travel and
subsistence. Therefore, there is reason 10 believe that the advances were in-kind contributions
from Mr. Holt to the Primary Committee which exceeded his individual contribution Mmitation
by $12,598 in violation of 2 U.S.C. § 441a(a)(1)XA).

Consequently, the Commission has found reason t0 believe that the Bush-Quayle '92

Primary Committee, Inc., and J. Stanley Huckaby, as treasurer, violated 2 US.C. § 441a(f)
D. DISCLOSURE OF OCCUPATION AND NAME OF EMPLOYER- -

Comnittees must file reports with the Commission for each reporting period, disclosing

the identification of each person (other than a political committee) who makes a contribution
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+ - +during the reporting period which alone ér combined with other contributions within the calendar
. mhmeMM‘ﬂhmmmdmuolw.._.‘..--..ﬂ. -
contribution. 2 U.S.C. § 434(b)(3XA). The term “identification™ means, in the case of each

¢

individual, the name, the mailing address, and the occupation of the individual, as well as the
name of his or her employer. 2 U.S.C. § 431(13XA).

If the treasurer of a political committee shows that best efforts have been used to obtain,
maintain, and submit the information required by the Act for the political committee, any report

or records of the committee shall be considered to be in compliance with the Act. 2 U.S.C.




= 1 §4520). The Commission’s regulations provide that & treasurer of'a palisical commines will ot

~ be deemed to have exercised best efforts unless he or she has made at least one effort per
contribution solicitation, either by a written request or by an oral request which is documented in

" writing, 10 obtain the information from the contributor. 11 C.F.R. § 104.7(b) (1994). Such
efforts shall consist of a clear request for the information which informs the contributor that the
reporting of such information is required by law. /d.

The Audit staff conducted a sample of individual contributions received by the Primary
Commitiee and concluded that 56% of the itemized contributions lacked the requisite disclosure
of occupation and name of employer information.’ Therefore, the Primary Committee’s
compliance rate was only 44%. The request for information in the Primary Committee’s
solicitations stated: “The Federal Election Commission requires us to ask the following
information.” Afler receiving a July 1, 1992 memorandum issued by the Commission oa'the
“best efforts™ regulation, the Primary Committee altered the language in subsequent solicitations
fo state: “The Federal Election Commission requires us % report the following information.”
The alteration of the language had no effect on the Primary Commitiee’s low compliance rate.

Furthermore, neither the Primary Committee’s original language nor the revised language statod
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. that the reporting.of sud information is requised.bydaw. 1L CE.R. § 104.7Q k s8¢ 2UB.Csr....n i &t in o~
§ 434(b)(3XA).
The Interim Audit Report reccommended that the Primary Committee contact all

contributors who had not provided the information to request the information and file amended

F Based on the sample, the Audit stafT concluded that there is a 95% statistical likelihood that the total
amount of contributions which lecked the disclosure of occupstion and name of employer is at least $11,660,942.15,
and may be as much as $14,477,603 85.




discipsure reports 10 complete the public record. The Interim Awdit Report concluded that the
Primary Committee had not met the “best efforts™ standard because its request language did not
notify contributors that the reporting of such information is required by law. See 11 C.F.R.

§ 104.7(b). The Primary Committee did not contact the contributors or amend its reports to
correct the omissions.

Instead of making an effort to contact the contributors and filing amended reports to
compiete the public record, the Primary Commitiee contended that it satisfied the “best efforts™
provision and, therefore, the contributions omitting disclosure information are in compliance
with the Act. The Primary Commitice contended that its request language was consistent with
the “best efforts™ regulation and that the difference between “the law” and the “Federal Election
Commission” is insignificant. Moreover, the Primary Committee asserted that it would cost
more than $40,000 1o contact the contributors. : v

The Primary Commitice’s assertion that it exercised “best efforts” is erroneous. Neither
the request language used before or after the July 1992 alteration indicated that the reporting of
such information was required by law.® 11 C.F.R. § 104.7(b); see 2 U.S.C. § 434®)3XA).

% s

Furthermore, the Primary Committee’s reports had a compliance rate of only 44% which, in
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e B jtself, demonstriléd the ioimiation reqisist langtage was poerly crafied. While the Prifitard: 2"« =i e
Committee experienced an extremely low rate of compliance over several months of

solicitations, it nonetheless made no additional efforts to increase the response rate or otherwise

’ In Republican National Commitiee v. FEC, 16, F.3d 400, 406 (D.C. Cis. 1996), the court, in providing
what it termed an “sccurste explanation of the [best efTorts] law,” employed the words “foderal law,” pot “Federal
Election Commission.”
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~ obtain the information. muhmcm'smm&m;
which omitted disclosure information do not amount to “best efforts.”

Therefore, the Commission has found reason to believe the Bush-Quayle ‘92 Primary
Committee, Inc., and J. Stanley Huckaby, as treasurer, violated 2 U.S.C. § 434(b)(3)A).

E. REPORTING OF DEBTS AND OBLIGATIONS

Committees are required o disclose on periodic reports to the Commission all
outstanding debts and obligations owed by or to the committees. 2 U.S.C. § 434(b)(8). The
Commission's regulations provide that outstanding debts must be contissously reported until
extinguished. 11 C.F.R. § 104.11(a). Debts in excess of $500 (other than periodic payments for .
rent or salary) shall be reported as of the date on which they were incurred, and debts below $500
shall be reported as of the time payment is made or not later than 60 days after the debt is
incurred, whichever comes first. 11 CF.R. § 104.11(b). If the exact amount of adebter - ...} * *--
MBMMMMManMm-ﬂﬂM_. k.
the amount reported is an estimate. /d. When the exact amount is determined, the commitiee | . -,
must either amend the report containing the estimate or indicate the correct amount for the
reporting period in which the correct amoust is determined. /d .
i mmmnmm?a.m.m fmw',,;_\;,“,_ L
wnpnigncxpmdinmdnmehhuy&mnﬁuumledbnponinmdmﬁﬁ;&n |
and the Commission's regulations. The first reporting of the Primary Committee’s debts did not. . -
occur until the Committee reported the payments of the debts in question. Theamotnldewﬁed
by the Audit Division includes only those debts where payments were not reported uatil
reporting periods after the ones in which the Primary Committee received invoices. The Primary

Committee filed amended reports which materially disclosed the debts and obligations on
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August 12, 1994, one month afier R responded (o the Interim Audit Repert and 21 m*‘%
the general clection. |

The Primary Committee contends its procedure of reporting debts once the isvoice was.
received and approved for payment was sufficient to comply with the Commission's regulations.
However, 11 C.F.R. § 104.11(b) requires committees to report debts as of the time of imcurreacs
(i.e., the date an item was purchased or service was rendered to a committee), not the dete of the
imvoice, and to estimate the amount of the debt or obligation if they are unable to determine the
exact amount. The Primary Commitiee’s procedure does not release the it and its treasurer flom
the reporting requirements of 11 CF.R. § 104.11(b). Since the Primary Committee did not
report the debts as they were incurred, the goal of immediatz and complete disclosure was not
met and the Primary Commitice’s disclosure reports did not accurately reflect the Primary
Committee’s actusl debts at any specific date.

The Primary Committee also argued during the audit that section 104.11(b) is Nenlted w0
loans and written contracts and does not apply to debts incurred withowt a written agreement.
This conclusion is not supporied by the language of the regulation (“a debt or obligation,
including a loan, a'written contract, written promise or writien agreement $0 make an

um.m;ﬁzmmuu-awawwmuhm- LR

limited to the enumerated sources.
Therefore, the Commission bas found reason to believe that the Bush-Quayle ‘92 Primary
Committee, Inc., and J. Stanley Huckaby, as treasurer, violated 2 U.S.C. § 434(b)(8) and

11 CF.R. § 104.11(b).
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October 4, 1996

YIA HAND DELIVERY

Rhonda Vosdingh, Eaq.
Delanie DeWitt Painter, Beq.

4

o
Office of the General Counsel ‘_:_":‘g;
Federal Election Commission ;;§§£
999 E. Street, N.W. 1EEQT
Washington, D.C. 20463 =85S
2 &
- =

-

’8,"'55][ h 1%

Re: MURs 23664, 4170. 417) and 4289
Dear Mss. Vosdingh and Painter:

Our clients, Bush-Quayle *92 Primary Committee, Inc.
Bush-Quayle ‘92 General Committee, Inc., Bush-Quayle ‘92
Compliance Committee, Inc., and J. Stanley Huckaby, as treasurer
of each (collectively, w-'l . received the notice of the
"reason to believe" findings and proposal for conciliation from
Commission Chairman Lee Ann Elliott in the above-captioned
matters under review on September 27, 1996. Accordingly, the

fifteen-day period for responding will end oa Saturday,
October 12, 1996 (which, with the Columbus Day holiday, means the

responses currently are due on October 15th).

We have begun reviewing the materials and considering
with our clients the appropriate responses. As Tom Barnmett
discussed with Ms. Vosdingh by telephone yesterday, however, the
Commission has issued simultaneocusly four "reason to believe"
tindings and proposed a global conciliation agreement that
requires the Respondents to consider and respond to an unusually
large number of issues. Further, counsel to the Respondents have
been occupied with completion of the briefing for the appeal of
the Commission’s repayment determination and will be preparing
for oral argument scheduled for the end of this month. Under
these circumstances, Respondents request a 30-day extension of
time until November 12, 1996, to submit pertinent factual and
legal materials. Although we recognize that this requested
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on is lmr than usual, we respectfully submit that it is
ite in these circumstances.

¥We appreciate your consideration of this request.

Sincerely,

oty L

Bobby R. Burchfield
Thomas O. Barnett

cc: J. Stanley Huckaby




October 13, 1996

YIA FACSIMILE AND FIRST CLASS MAIL

Thomas O. Bamett, Esq.
Covington & Burling
1201 Pennsylvania Avenue, NW.
P.O. Box 7566

Washington, D.C. 20044-7566

RE: MURSs 3664,%170, 4171, 4289

I

Dear Messrs. Burchfield and Barnett:

This is in response 10 your letter dsted October 4, 1996, requesting an extension of 30
days until November 12, 1996 to respond o the notice of the Commission’s reason 0 belicve
memm'ﬂmuwm
General Commitice, Inc., Bush-Quayle ¢ Commnitice, Inc., and J. Stankey
Huckaby, a5 treasurer of each, and the propoeed conciliston agrenmerd.

Considering the Federal Election Commission’s responsibilities 0 act expeditiously in
the conduct of investigations, the Office of General Counsel cannot grant your full request, but
can only agree to a 20-day extension. Accordingly, the response to the reason to believe findings
is due by close of business om November 4, 1996. I you are interested in pursning pre-probable
cause to believe conciliation, we will also exiend the peried for pro-probable canse concilistion
until November 18, 1996. Given the limited period of time allowed fer pre-probable cause to
believe concilistion, it would be mest productive and beneficial for you to submit any counter-
offer to our proposed concilistion agreement with yewr response on November 4, 1996.

2804382459

If you have any questions, please contact Delanic Painter, the atterney assigned to this
matter, at (202)219-3690.

Sincerely,

) & 74 zw(z: /
Rhonda J. Vosdingh
General Counsel

Assistant
Celebratung the Commssson's 20th Annwversary

YESTERDAY, TODAY AND YOMORROW
DEDICATED TO KEEPING THE PUBLIC INFORMED



BOBBY R. BURCHFELD
BOCY BAL NUNBER
@oa esz 3380

November 4, 1996

BY HAND

The Honorable Lee Ann Elliott
Chairman

Federal Blection Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR &89E% - Bush-Quayle ‘92 Primary Committee,

|

Dear Chairman Elliott:

This letter cmtitm the response of M-m 92
Primary Committee, Inc., and itl Treasurer J. Stanley Huckaby
(collectively, "Primary Committee®) and President Bush in the
above-captioned matter under review ("MUR*) to your lctblt”‘iﬁhd
September 24, 1996, and the Factual and Legal Analysis

O\
-
N
v

3

("Analysis") attached to that letter.

280 4

The Analysis sets forth five areas of alleged

violations. We address each in turn.

- 4 THE COMMISSION PROPERLY DECIDED NOT TO PURSUE FURTHER ACTION
AGAINST THR PRIMARY COMMITTEE FOR EXCESSIVE CONTRIBUTIONS IN
LIGHT OF ITS REASOMABLE EFFORTS TO ISSUE REFUNDS.

The Commission found during its post-election audit
that the Primary Committee received excessive contributions

totaling $141,801 during the Campaign that it was unable to




" refund. (Analysis at 2.) The Primary Committee acknowledges and
_agrees with the decision of the Commission not to take any

- further action with respect to this issue.

II. THR COMMISSION APPROPRIATELY DECIDED NOT TO TAKE FURTHER
ACTION CONCERNING THE USE OF CORPORATE AIRCRAPT.

The Commission found reason to believe that the Primary
Committee did not reimburse until shortly afterward two

corporations for use of their aircraft for campaign-related

3

!

travel between January 28, 1992, and January 30, 1992. The
Primary Committee acknowledges and agrees with the decision of
the Commission not to take further action with respect to this

issue.

III. THE COMMISSION SHOULD TAKE WO FURTHER ACTION CONCERNING THE
EXPENSE REIMBURSEMENT PROCEDURE FOR A CAMPAIGN FUNDRAISER.

The Commission found reason to believe that the Primary

o
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Committee temporarily received an in-kind contribution from
Mr. Robert Holt, a campaign fundraiser, because his expenses were

not paid in advance. (Analysis at 5-6.)' The Primary Committee

- The Analysis does not identify the expenses of Mr. Holt
that are the subject of the reason-to-believe finding. The
Primary Committee requests that the Commission provide a
statement listing each expenditure at issue and that the Primary
Committee be allowed an opportunity to address the specific
expenditures after receiving clarification from the Commission.
In the meantime, the Primary Committee is responding on the
assumption that the expenses include those identified in
Attachment 4 to the Interim Audit Report of the Primary Committee
dated April 1, 1994.




@ Honorable Lee Ann Elliott
NOvenber 4, 1996
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r??ﬁhpectfully submits that no violation has occurred for several
.iﬁﬁillons.

Mr. Holt Was a Commercial Vendor
Commission regulations provide that:

" [a] commercial vendor that is not a
corporation may extend credit toa . . .
political committee . . .{which] will not be
considered a contribution . . . provided that
the credit is extended in the ordinary course
of the commercial vendor’s business and the
terms are substantially similar to the
extensions of credit to nonpolitical debtors
that are of similar risk and size of
obligation.” (11 C.F.R. § 116.3.)

The Primary Committee’s reimbursement of Mr. Holt’s expenses
complied with this regulation.

Mr. Holt provided the Primary Committee with
fundraising services similar to those he provides to a variety of
political campaigns as well as charitable and other

organizations. (See Holt Decl. at 11 1-4, included as
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Bxhibit B.) These services were of a kind commonly purchased by
campaigns from commercial vendors.? Pursuant to his standard

business practice when travelling on behalf of clients, he

a The Commission has reviewed numerous instances in which

political committees have obtained similar help from fundraising

organizations. (See, e.g., Adv. Op. 1991-32, Fed. Election Camp.
Fin. Guide (CCH) Y 6048 at 11,787 (1992) (creating donor list and
speaking with potential donors); Adv. Op. 1991-18, Fed. Election

Camp. Fin. Guide (CCH) 9§ 6023 at 11,721 (1991) (calling potential
donors) ; Adv. Op. 1992-24, Fed. Election Camp. Fin. Guide (CCH)

f 6067 at 11,830 (1992) (fundraising speeches) .)




S

l

28304382479

" submitted an invoice for any fees and expenses incurred in

providing his services to the campaign. (Id. at § 4.) The
Committee promptly paid each invoice upon receipt. The
Commission staff has confirmed that Mr. Holt received full
reimbursement for his expenses. (Analysis at 5.) This practice
was no more favorable than Mr. Holt’s treatment of other
campaigns and non-political organizations using his fundraising
and other business services.

The Analysis suggests, albeit less than clearly, that
Mr. Holt was not a commercial vendor because he "was volunteering
his services" and because he has business activities other than
the provision of fundraising services. (Analysis at 6.) We
respectfully submit that neither fact disqualifies Mr. Holt from
rendering services as a commercial vendor.

First, "commercial vendors® are defined as "any persons
providing goods or services to a candidate or political committee
whose usual and normal business involves the sale, rental, lease
or provision of those goods or services." 11 C.F.R. § 116.1(c).
The regulations do not prohibit Mr. Holt or any other individual
commercial vendor from donating his or her personal time.

Indeed, the Commission has addressed numerous instances in which
a "commercial" service is provided by an individual without
charge. (See, e.g., Adv. Op. 1980-42, Fed. Election Camp. Fin.
Guide (CCH) ¢ 5507 at 10,583 (1980) (entertainer providing free

service at a concert); Adv. Op. 1982-4, Fed. Election Camp. Fin.
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ymber 4, 1996
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‘Guide (CCH) 1 5671 at 10,880 (1982) (donation of labor for office
renovation).) The Commission has advised in an analogous context

that an accounting firm providing services as an in-kind
contribution may extend credit for expenses to a political
committee on the same terms provided to other clients. (See Adv.
Op. 1991-37, Ped. Election Camp. Fin. Guide (CCH) ¥ 6040 at
11,763, 11,766 (1991) (allowing donee campaign to be charged for

expenses while receiving accounting and other consultation

é

gervices as an in-kind contribution). As a matter of substance

rather than form, it makes no difference in terms of benefit to
the campaign whether Mr. Holt incurred the expenses as a paid
consultant or as a volunteer.’®

Second, the regulations do not require that a
commercial vendor be engaged exclusively in the provision of the
goods or services provided to a campaign. Rather, Section
116.1(c) requires only that the person be engaged in business

2804382459

activity that "involves" the services at issue -- here,
fundraising services. Mr. Holt’s uncontradicted declaration

establishes that he regularly provides fundraising services to a

} An interpretation of the commercial vendor regulation
as inapplicable to volunteers would raise serious First Amendment
concerns. It would, with no adequate justification, treat an
individual commercial vendor that desired to volunteer for a
campaign differently than such a vendor who was being paid.
Moreover, the regulation as interpreted in the Analysis would
impose an unjustifiable burden on a campaign that accepted the
service of a volunteer commercial vendor, thus restricting the
campaign’s First Amendment rights of speech and association.
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variety of organizations. (See Holt Decl. at | 4, Exhibit B.)

Hie involvement in busineas activities in addition to fundraising
does not alter his status as a commercial vendor.

Given that Mr. Holt was acting as a commercial vendor,
the Primary Committee’s reimbursement of his expenses conformed
to Commission regulations.

B. Mr. Holt’'s Rxpenses Were Principally Transportation
Expanses That Were Timely Reimbursed,

The vast majority of Mr. Holt’s expenses identified by
the Commission during the post-election audit related to

“transportation expenses incurred while traveling on behalf of a
candidate, * which are not contributions if reimbursed within 30
days (or 60 days if a credit card was used). (See Davis Decl. at
¥6. 11 C.F.R. § 116.5(b).) The Cosmission found that "Mr.
Holt’'s advances do not meet the regulatory exemptions to 11
C.F.R. § 116.5 because the expenses were not golely for Mr.
Holt’'s travel and subsistence." (Analysis at 6 (emphasis
added).) The Commission apparently concedes that a portion of
Mr. Holt'’'s expenses are exempt under Section 116.5, but
inexplicably fails to exclude them from its calculations. Based
on its records, the Primary Committee calculates that the maximum
outstanding balance owed to Mr. Holt when these amounts are

excluded was never more than $5,500, not the $12,958 stated in

the Analysis. (See Davis Decl. at § 6.) At a minimum, the
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Honorable lLee Ann Elliott
3 r 4, 199%6

Commission should limit any further consideration to Mr. Holt'’s

non-travel and subsistence expenses.

. The Practice for Reimbursi Mr. Holt Provided No

The Commission adopted the regulations concerning the
extension of credit to campaigns:

*out of a concern that during critical

periods in a campaign when an authorized

committee is experiencing financial

difficulties, individuals may attempt to

circumvent the contribution limitations by

paying committee expenses and not expecting

reimbursement for substantial periods of

time." (Analysis at 4, citing Explanation

and Justification for 11 C.FP.R. § 116.5(b),

S5 Fed Reg. 26,382-83 (June 27, 1989).)
The Primary Committee received no significant financial benefit
from the process for reimbursing Mr. Holt. All of Mr. Holt’s
campaign-related expenses were paid by the Primary Committee
promptly upon receipt of the invoice. Because of the minimal
average outstanding balance for Mr. Holt’s expenses, the Primary
Committee received little, if any, benefit from the timing of the
reimbursement.* At all times until Mr. Holt resigned from the
Primary Committee in July 1992, the Primary Committee had a cash
balance of millions of dollars. (See Davis Decl. at § 7.)

Further, Mr. Holt's expenses were duly included in the

y The Commission’s reference to a $12,598 maximum
outstanding balance is misleading. Even before deducting the
expenses for travel and subsistence, the typical outstanding
balance was substantially less. (See Davis Decl. at § 5.)
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‘expenditure reports filed with the Commissionm.
“‘:ﬁhiblc that the Primary Committee was seeking to "circumvent
" the contribution limitations" through the advances.

The Primary Committee respectfully submits that no
violation occurred and that, even if the Commission were to
- conclude otherwise, the circumstances do not warrant any further
‘action by the Commission.

' IV. THE COMMISSION PROPEWLY DECIDED TO TAKE MO FURTHER ACTION
CONCERNING DISCLOSURE OF OCCUPATION AMD MAME OF EMPLOYER.

The Commission indicated in Chairwman Elliott’s
" September 24th letter that it will take no further action on this
~issue. The Primary Committee acknowledges the Commission’s
" decision and believes that it rests on a correct reading of
Republican National Committee v. FEC, 76 F.3d 400 (D.C. Cir.

1996) (pet. for cert. filed September 9, 1996).

V. THE COMMISSION SHOULD TAKE NO FURTHER ACTION CONCERNING THE
REPORTING OF DEBTS AND OBLIGATIONS.

The Primary Committee is required to report the amount
and nature of outstanding debts and obligations on a periodic

basis. (See 2 U.S.C. § 434(b)(8); 11 C.F.R. § 104.11(a).) Debts

and obligations in the amount of $500 or less must be reported at
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 The Honorable Lee Ann Elliott
b exr 4, 1996
Page 9

the time payment is made or within 60 days after the obligation

is incurred, whichever comes first. "A debt or obligationm,
including a loan, written contract, written promise, or written
agreement to make an expenditure, the amount of which is over
4500, shall be reported as of the date on which the debt or
obligation is incurred, except [for certain recurring payments]"
11 C.F.R. § 104.11(b).

The Commission found reason to believe that the Primary

- Committee should have reported $1,767,548 in expenses as

:: outstanding debts and obligations because the Primary Committee
< had received invoices for the expenses in a reporting period

o~ prior to the period in which the invoice was paid. (Analysis at
o] 9.) Although the Analysis does not identify the specific "debts
™3 and obligations" included by the Commission in its calculation or
! the method by which the Commission determined when the Primary

" Committee had received an invoice, the Primary Committee is

:i assuming that the MUR includes invoices listed on Attachment 6 to

the Interim Audit Report of the Primary Committee dated April 1,

1994 .5

¥ Neither the Analysis nor the Interim Audit Report
explains the method that the Commission used to identify debts
and obligations that should have been reported. It appears that
the Commission has made the incorrect assumption that every
invoice dated during the first three weeks or so of the month was
received by the Primary Committee during the month and should
have been included in the disclosure report to the Commission for
that month.
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The Primary Committee respectfully submits that the
Commission should take no further action on this issue for
several reasons: (i) the Primary Committee used its best efforts
to collect and process invoices and report expenditures and debts
and obligations in a timely fashion, (ii) the invoices did not
become *"debts and obligations®" within the meaning of Section
104.11(b) until after they were received and approved by the
Primary Committee, (iii) even if Section 104.11(b) does apply,

the Commission has not properly calculated the debts and
obligations that should have been disclosed, and (iv) no civil

penalty is warranted.

A. The Primary Committee Used its Best Efforts to Report

Both Congress and the Commission have recogniszed that

providing all information required by the statute and regulations
may be infeasible. Accordingly, Congress provided (and

8043824292

Commission regulations reiterate):

"When the treasurer of a political committee
shows that best efforts have been used to
obtain, maintain, and submit the information
required by this Act for the political
committee, any report or any record of such

The Primary Committee requests that the Commission
provide a schedule setting forth each debt and obligation that
the Commission believes should have been reported along with an
explanation of why the debt or obligation was included. 1In
addition, the Primary Committee requests an opportunity to
supplement its response in light of any information provided by
the Commission.
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committee shall be considered in compliance
with this Act . . .. (2 U.8.C. §432(i).)

The Primary Committee exercised its best efforts promptly to
comply with the reporting requirements for expenditures and debts
and obligations.

The Primary Committee took extensive measures, and
spent substantial resources, to ensure prompt payment and
reporting of campaign expenditures and, where prompt payment was
not made, to report outstanding debts and obligations. For
example, the Primary Committee assigned field personnel to travel
with the candidates and pay vendors during or immediately after
each event. (See Davis Decl. at § 8). These expenditures were
reported by facsimile to the Primary Committee headquarters and
included on the next expenditure disclosure report to the
Commission. (Id.)

Where expenses could not be paid immediately, the
Primary Committee’s standard practice for processing and paying
invoices was as follows: (i) vendors were instructed to submit
all invoices to a special mailing address, which was checked
daily by the national headquarters, or risk forfeiting the right
to payment; (ii) if, however, the vendor did not use the special
mailing address, Primary Committee personnel were instructed
immediately to forward invoices to the national headquarters;
(iii) upon receipt, Primary Committee personnel would prepare a

check authorization form to confirm that each invoice was valid
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e Lee Ann Elliott
4, 1996

and, if so, submit the invoice to the Accounting Department; and
(iv) upon receipt, the Accounting Department would date stamp the
check authorization form and process a payment check within a few
days, and often within 24 hours. (See Davis Decl. at § 9.)¢

The Primary Committee established this procedure not
only to ensure prompt payment and reporting of expenditures, but
also to ensure that fraudulent or otherwise invalid invoices were
not paid and/or reported. (See Davis Decl. at § 10.) A
presidential campaign typically receives hundreds of thousands of
dollars in invoices for expenses that either were never incurred
or are not attributable to the presidential campaign. (Id.) For
example, the Primary Committee received numerous invalid invoices
from state party events for which the Primary Committee was not
responsible. (Id.)

The Primary Committee consistently adhered to its
procedure for paying invoices. Indeed, of the invoices that the
Commission identified as not reported as a debt or obligation
during the post-election audit process, all but one (for $12,893)

were paid within the same reporting period in which the

Accounting Department received the invoice. (Davis Decl. at
Y 11.) These expenditures were then promptly reported on the
e This procedure is identical in material respects to the

procedure used by the Clinton/Gore ‘92 campaign committee. (See
Report of the Audit Division on Clinton/Gore ‘92 Committee and
Clinton/Gore ’'92 General Election Compliance Fund at 27
(December 27, 1994).)
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very next expenditure disclosure report. (Id.)’ Significantly,
the Commission has not questioned that the Primary Committee
promptly reported all of its disbursements.

The system was extremely successful. Most expenditures
were paid at the time they were incurred and reported immediately
to the Accounting Department. The Commission does not question
that, once invoices were received by the Accounting Department,
they were paid and reported on a timely basis. Overall, the
Primary Committee made expenditures of over $38 million and over
98 percent of those expenditures either were not questioned by
the Commission or were paid within the same reporting period as
the first indication that the Primary Committee had received the
invoice (j.e, the date on the check authorization form). (Id. at
1 12.)

The reasonableness of the Primary Committee’'s approach
is underscored by the use of a similar system by Clinton/Gore ‘92
Committee and Clinton/Gore ’92 General Election Compliance Fund.
The Clinton campaign explained as follows:

*"[Tlhe Committee’s accounting staff which was

responsible for entering debts and compiling

the information to produce the debt schedules

had no information concerning those debts

until such time as the information regarding

the debts was submitted to the accounting

department. The Committee is somewhat
mystified as to how it was supposed to know

8 In the relatively few instances in which the Accounting
Department was unable promptly to process an invoice, it reported
the debt on the next disclosure report. (Id.)
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about debts prior to the time they were

entered into the accounting system." Final

Audit Report at 27 (December 27, 1994).°
The Primary Committee made disbursements of over $38 million in
less than a year. (See Davis Decl. at § 14.) The Bush-Quayle
‘92 General Committee, Inc. spent over $50 million in less than
three months. (Id.) The simple fact of the matter is that
political committees cannot feasibly report debts and obligations
in the manner suggested by the Analysis.

All of the Primary Committee’s substantial efforts were
made in a good faith attempt to collect and report the
information required by the statute and the regulations. 1If, in
hindsight, the Commission would have preferred that the Primary
Committee establish a different system, this judgwment should not
distract the Commission from the extensive efforts that were made
by the Primary Committee. Congress recognized that practical
difficulties would arise and sought through the “"best efforts"
provision to give credit to political committees striving in good
faith to comply with the federal election laws. We respectfully
submit that the Commission should apply the "best efforts"

provision as it was intended and take no further action in this

regard.

’ The Primary Committee does not know what actions the
Commission may have taken with respect to the Clinton/Gore
campaign on this issue. If, however, the Commission has decided
not to issue a reason-to-believe finding for the Clinton/Gore
campaign, the Primary Committee urges the Commission to treat the
Primary Committee consistently.
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B. The Invoices Did Not Become "Debts and Obligations®
Under Section 104.11(b) Until After Being Reviewed and

Approved by the Primary Committee.

The Commission found reason to believe that the Primary

Committee violated Section 104.11(b), which provides for the
reporting of debts and obligations, "including a loan, written
contract, written promigse or written agreement to make an
expenditure."” 11 C.F.R. § 104.11(b) (emphasis added).® These
examples serve to limit the scope of the regulation to similar
situations. See, e.g., Hawkeye Chemical Co. v. St. Paul Pire &
Marine Ins. Co., 510 F.2d 322, 327 (7th Cir.), cert. denied, 421
U.S. 965 (1975). Thus, the requirement to report outstanding
"debts and obligations®" under Section 104.11(b) is limited to
situations in which the political committee has made a written
promise or a written agreement to make an expenditure.

The context in which the regulation was adopted

indicates that it was not intended to impose a new,
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extraordinarily burdensome reporting requirement. When the
Commission proposed the regulations that resulted in the current
version of Section 104.11(b), it was addressing debt settlements
at less than stated value by insolvent or defunct campaign
committees. The proposed regulations were intended to establish

a new system requiring committees "to submit comprehensive debt

S The regulations also make clear that a loan is to be
"evidenced by a written instrument." (See 11 C.F.R.
§§ 100.7(b) (11) and 100.8(b) (12) .)
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gsettlement plans for comiission review prior to termination.®

(53 Fed. Reg. 49193 (Dec. 6, 1988).) The express purpose of the
regulation was to "address, in a systematic way several
interrelated concerns regarding the creation and disposition of
election-related debts and obligations under the FECA." (Id. at
49194 (emphasis added).)

The revision to 11 C.F.R. § 104.11(b) was put forth as
a "conforming amendment (]* to "make [it] consistent with the
language of new part 116." (55 Fed. Reg. 26378, 26385 (June 27,
1990).) The incurrence of expenses during a campaign, of course,
has nothing to do with the debt settlement issues addressed by
the amendments to Part 116, and are thus not "interrelated® with
them. The Commission never expressed an intention to impose a
new and severe administrative burden on political committees.

Nor, apparently, did the public understand the rule to

mean what the Analysis suggests, since no comments were submitted

98043824927

addressing this application of the proposed rule. (55 Fed. Reg.
at 26,385.) It is inconceivable that numerous public comments
would not have been filed if, as the Analysis suggests, this
revision was intended or understood to create a major new burden
on political campaigns. Accordingly, when read in view of its
purpose of conforming the reporting requirements for such
disputed debts to the extensive revisions in Part 116, Section

104.11(b) is not applicable unless and until the political
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committee has made a written promise or written agreement to iﬁﬁ.
an expenditure.

Applying the regulation to the expenditures at issue
here, there was no written promise or written agreement by the
Primary Committee until it had received and approved the invoice
for payment.'® Accordingly, these expenditures did not become
reportable "debts and obligations" within the meaning of Section
104.11(b) until each invoice was received by the Accounting
Department, which is indicated by the date stamp on the check
authorization form.” And the Primary Committee complied with
this standard. All but one of the challenged invoices was paid
during the report period in which the Accounting Department
received the invoice. (See Davis Decl. at § 11.)

The Analysis rejects this interpretation of the
regulation and finds instead "that a ‘debt or obligation’
includes but is not limited to the enumerated sources."®

(Analysis at 10.) The repeated reference to "written" agreements

" The mere issuance of an invoice by a vendor, the event
upon which the Commission appears to have relied, represents no
more than a requegt for payment by the vendor that may, or may
not, reflect a promise or agreement by the Primary Committee. As
discussed above, political committees receive significant numbers
of invalid invoices. It does not, in any event, reflect a
written promise or agreement by the Primary Committee until it is
approved.

W This interpretation is consistent with the actions of
the Clinton/Gore campaign, which did not repeort outstanding
invoices until received by the accounting personnel that prepare
disclosure reports.
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by a political commiictee, however, demonstrates the Commission'’s
recognition that severe administrative difficulties would arise
if the reporting requirement were applied to debts that arise
without contemporaneous documentation issued or approved by the
campaign. And, in any event, the Committee’s use of a well-
recognized doctrine of statutory and regulatory construction to
conclude that the regulation applied only to written debts and
obligations was sufficiently reasonable to preclude imposition of
penalties.

The Primary Committee had hundreds of personnel
travelling across the country at any given time incurring
expenses without a contemporaneous written agreement or written
promise. (See Davis Decl. at § 14.) It would be virtually
imposeible for the Treasurer to monitor expenses as they are
incurred by each individual. Moreover, the Treasurer would have
no basis for providing any meaningful estimate of expenditures of
which it was not yet aware. If political committees did provide
speculative estimates without any basis, the result would be an
unintelligible mass of information that would be confusing and
misleading. In contrast, where the gcommjttee -- as opposed to a
vendor -- produces a written document promising or agreeing to
make an expenditure, it can far more reasonably be charged with
knowledge of, and a contemporaneous obligation to disclose, the

promise or agreement.
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C. The Commission Has Misapplied the Standard Set Forth in
the Analveis.

Even assuming that the standard set forth in the

Analysis is correct, the Commission nevertheless has improperly
included substantial amounts that were properly paid and reported
under that standard.
1. The Commission Has Not Properly Determined the
Date on Which the Primary Committee Recelved
Invoices.

The Commission states that it found reason to believe

that a violation had occurred "where payments were not reported

until reporting periods after the ones in which the Primary
Committee received invoices.” (Analysis at 9.) Even assuming,
'as the Comission apparently has done, that the mere issuance of

an invoice by a third party triggers a reporting requirement for
the Primary Committee, the Analysis does not indicate how the
Commission purports to have determined when the Primary Committee
received invoices.

During the post-election audit process, the Commission
staff indicated that it was assuming that the Primary Committee
received each invoice within several days of the date on the
invoice. (See Davis Decl. at § 16.) The date the invoice was
prepared, however, is not a reliable indication of when it was
received by the Primary Committee. For example, vendors
frequently prepare invoices days in advance of posting them in

the mail. (See Davis Decl. at § 16.) Delivery, especially from
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vendors outside the Washington, D.C. area, can take a week or

more after posting. (Id.) Further, notwithstanding the Primary
Committee’s explicit instructions to use a special mailing
address, sometimes an invoice was sent to the wrong address or
simply not delivered. (Id.) In other instances, again contrary
to instructions, the invoice was forwarded through a third party.
(Id.) Moreover, also contrary to instructions, the invoice might
have been sent to a field office and then had to be forwarded to
the Accounting Department. (Id.) It would be unfair and
unreasonable for the Commission to ignore these practical
realities and to require the Primary Committee to report debts of
which its Accounting Department personnel were not yet aware.

A far better measure of the date of receipt is the date
on the check authorization form that was completed at the outset
of the review process. The Primary Committee has calculated that
$1,192,843 of the invoices at issue were paid within the same
reporting period as the date on the check authorization form.
(See Davis Decl. at § 13.)

x. The Commission Should Not Include Debts and

Obligations for Less than $500 That Were Paid and
Reported in a Timely Manner.

The Analysis finds reason to believe that a violation
occurred because "the Primary Committee did not report the debts
as they were incurred . . .." (Analysis at 10.) Section

104.11(b), however, does not require a debt or obligation for
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less than $500 to be reported until *the time payment is made or
no later than 60 days after such obligation is incurred,
whichever comes first." (11 C.F.R. § 104.11(b).) Based on a
review of the records, the Commission appears to have excluded
many debts for less than $500, but nonetheless included $56,618
in such debts that were paid within 60 days. These debts also
should be excluded from the invoices at issue. (See Davis Decl.
at § 17.)

The Commission appears to have included these smaller
amounts because it erroneously aggregated debts and obligations
for each vendor. Section 104.11(b), however, addresses single
debts or obligations and makes no provision for aggregation by
vendor. In contrast, the regulations explicitly require
aggregation of contributions and expenditures to meet the $200
reporting threshold. (See 11 C.F.R. §§ 104.3(a) (4) (i) and
104.4(b) (4) (i).) 1In context, the distinction in the Commission’s

regulations between expenditures and contributions on the one
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hand and debts and obligations on the other is not surprising.
Campaigns are more likely -- and can more reasonably be asked --
to be aware of a single debt or obligation that is in excess of
$500 than a series of smaller expenditures payable to the same
vendor that may be authorized in numerous locations across the
country. For example, some national vendors, such as AT&T,

provided services to different Primary Committee field offices




mber 4, 1996
22

i%ind issued separate invoices from the vendor’s own regional

offices. (See Davis Decl. at { 18.)

After eliminating invoices paid during the same
reporting period as the date on the check authorization form and
those for less than $500 paid in a timely manner, the disclosure
of only $518,090 in debts and obligations remains at issue. (See
Davis Decl. at § 19.) The Primary Committee respectfully submits
that, at a minimum, the Commission should limit its consideration

of any further action to these invoices.

Even If the Commission Finds the Primary Committee To
Be in Violation of the Reporting Requirements, No Civil

Penalty Is Warranted.

As a final consideration, in assessing whether to take

further action, the Commission should consider those factors that
a district court uses to evaluate whether a civil sanction is

warranted:

"(1) the good or bad faith of the defendants;
(2) the injury to the public; (3) the
defendant’s ability to pay; (4) the necessity
of vindicating the authority of the
responsible federal agency." Federal
Election Commission v. Furgatch, 869 F.2d
1256, 1258 (9th Cir. 1989).

Applying these factors to the present case indicates that no

sanction is warranted.
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First, the Primary Committee undertook substantial
efforts to collect and report the information at issue. Indeed,
there is no suggestion that the Primary Committee acted in
anything less than utmost good faith. The Primary Committee’s
practice gave it no financial benefit or advantage over the
opposition; all bills were paid and the expenditures were
reported. Further, in the interest of cooperation, but without
conceding error, the Primary Committee filed "amended reports
which materially disclosed the debts and obligations" identified
by the Commission during the post-election audit process.
(Analysis at 9.)

Second, the issue concerns only the timing of
disclosure, not the failure to disclose, much less acceptance of
illegal contributions or exceeding of expenditure limits. Even
if the debts and obligations at issue should have been disclosed
for the report period in which the invoices were dated (rather
than the period in which they were received by the Primary
Committee’s national headquarters), almost three quarters --
$1,313,457 -- were reported as expenditures during the next
reporting period. (See Davis Decl. at § 13.) Overall, over 98
percent of the Primary Committee’s total expenditures either were
not questioned during the post-election audit process or were
reported as expenditures at least for the reporting period

following the date of the invoice. (Id.)
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It is also noteworthy that, since a very substantial

. part of the invoices at issue were created and received after the

final primary and (obviously) before the general election, there

"was no intent or effect of depriving voters of information

pertinent to their votes.

Third, imposition of a civil fine would require the
Primary Committee to engage in expensive and burdensome
fundraising activities that could cost as much as the net amount
raised. (See Davis Decl. at § 20.) Failure of such efforts
would require the Primary Committee to seek funds from President
Bush.

Fourth, where, as here, the political committee has
filed amended reports and responded to the requests of the
Commission during the post-election audit, there is no further
need to vindicate the authority of the Commission. Nor, given
the four years that have passed and the withdrawal of President
Bush and the Primary Committee from the political process, is
there any need for prospective relief.

This case is similar in important respects to that in
Federal Election Commission v. National Education Association,
457 F. Supp. 1102 (D.D.C. 1978). 1In NEA, the organization had
adopted a "reverse check-off" system for collecting political
contributions from its members. Although the court held "that

reverse check-off is a per se violation of [the federal election

laws] ," it nonetheless ordered the NEA only to return money to
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" members that wanted a refund and declined the Commission’s
' request to assess a civil penalty. The court explained that:
*{the] viclation is not in the nature of
intentional disregard of the rights of its
dissenting members through coercion, threats,
and reprisals. Rather, it is indirect
infringement of those rights through
excessive zeal in trying to have a more
efficient collection system.™ (Id. at 1112.)
Similarly, the Primary Committee did not intentionally disregard
its obligations. To the contrary, it established an efficient
accounting system that, it believed, would meet the requirements

of the federal election laws without imposing an undue burden on

the campaign.
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For the reasons set forth above, the Commission should
find that mo violations have occurred and/or close the
investigation.

Respectfully submitted,

b,

rchfield
Thomas O. Barnett

Counsel to Bush-Quayle ‘92
Primary Committee, Inc. and J.
Stanley Huckaby, as Treasurer

cc: J. Stanley Huckaby
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l-:m-m; to the best of my knowledge, information and belief.

Dated: November 4, 1996
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In accordance with 28 U.8.C. § 1746, I, Keith A.

Davis, hereby declare as follows:

. " During the 1992 Presidential election campaign,
I served as Assistant Treasurer to the Bush-Quayle *92 Primary
Committee, Inc. ("the Primary Committee®"). As part of my
responsibilities, I was involved with virtually every aspect
of the finances of the Primary Committee. This declaration is
based upon my personal knowledge.

2. The Primary Committee learned shortly after the
fact that between January 28, 1992, and January 30, 1992, two
corporations provided company aircraft for campaign-related
travel. Immediately upon learning of this use of privete
aircraft, the Primary Committee fully reimbursed the
corporations on February 18, 1992. Because the Primary
Committee did not receive prior notice of the use of corporate
aircraft, it was not able to make prior reimbursement as
required by the regqulations. The Primary Committee fully and
completely reimbursed the corporations within three weeks of
the flights and therefore received no financial benefit. The
Primary Committee also filed appropriate reports fully
disclosing the trip and expenses soon thereafter.

< i The Primary Committee had a policy that did not

allow campaign personnel and volunteers to use corporate
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aircraft for travel. Promptly after discovering the incident
detailed in the Analysis, the Primary Committee issued a
written policy statement prohibiting the use of corporate
aircraft and requiring requests for exceptions to be discussed
with the Primary Committee’s General Counsel well before the
date of travel.

4. Mr. Robert Holt provided fundraising services
to the campaign that were typical of the services that the
Primary Committee, as well as other campaigns with which I
have experience, purchased from commercial vendors. For
example, he developed a fundraising strategy, contacted
potential donors, recruited individuals to serve on the
FPinance Committee, gave speeches, and provided advice to the
candidates. Mr. Holt devoted over half of his time to
fundraising responsibilities during much of the 1992 primary
campaign. It was the Primary Committee’s understanding that
Mr. Holt provided these services in the same manner he has
provided similar services to other organizations. For
example, Mr. Holt provided similar services on the game basis
to President Bush’s 1988 primary campaign. Although he chose
to volunteer his time, he submitted invoices to the Primary
Committee for his expenses as did other vendors. The Primary
Committee paid and reported each invoice on a timely basis.
Accordingly, the Primary Committee treated Mr. Holt as a
commercial vendor, notwithstanding his choice to volunteer his

time.
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S. The Commission states in its Analysis that the
maximum outstanding balance owed to Mr. Holt was $12,598. The
average outstanding balance was much lower.

6. The vast majority of Mr. Holt’s expenses were
for travel and subsistence. Of the approximately $91,752.28
in expenses identified in Attachment 4 to the Interim Audit
Report of the Primary Committee dated April 1, 1994,
$84,582.32 were for travel and subsistence expenses and they
were all timely reimbursed pursuant to 11 C.F.R. § 116.5(b).
The only expenses that were not reimbursed within 60 days of
their incurrence were telephone expenses of $4,935.03, which
the Primary Committee promptly reimbursed upon receipt of a
request for payment from Mr. Holt. After excluding the
expenses for travel and subsistence, the outstanding balance
owed to Mr. Holt was never more than $5,500, and typically was
far less.

7. The Primary Committee had a cash balance of
millions of dollars from the beginning of the primary campaign
through early August 1992.

8. The Primary Committee took extensive measures,
and spent substantial resources, to ensure prompt payment and
reporting of campaign expenditures and, where prompt payment
was not made, to report outstanding debts and obligations.

For example, the Primary Committee assigned field personnel to
travel with the candidates and pay vendors during or
immediately after each event. These expenditures were

reported by facsimile to the Primary Committee’s national
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' headquarters and included on the next expenditure disclosure

report to the Commission. The purpose and intent of the
Primary Committee throughout the process was to report in good
faith all expenditureas and debts and obligations in the manner
and time required by the statute and regulations.

9. Where expenses could not be paid immediately,
the Primary Committee’s standard practice for processing and
paying invoices was as follows: (i) vendors were instructed
to use a special mailing address, which was checked daily by
the national headquarters, or risk forfeiting the right to
payment; (ii) if, however, the vendor did not use the special
mailing address, Primary Committee personnel were instructed
immediately to forward invoices to the national headquarters;
(iii) upon receipt, Primary Committee personnel would complete
a check authorization form and submit the invoices, if
approved, to the Accounting Department; and (iv) upon receipt,
the Accounting Department would date stamp the invoice and
process a payment check within a few days, and often within 24
hours.

10. The Primary Committee established this
procedure not only to ensure prompt payment and reporting of
expenditures, but also to ensure that fraudulent or otherwise
invalid invoices were not paid and/or reported. A
presidential campaign typically receives hundreds of thousands
of dollars in invoices for expenses that either were never
incurred or are not attributable to the presidential campaign.

For example, the Primary Committee received numerous invalid
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invoices from state party events for which the Primary
Committee was not responsible.

11. The Primary Committee consistently adhered to
its procedure for paying invoices. Of the $1,767,548 in
invoices that the Commission identified as not reported as a
debt or obligation during the post-election audit process for
the Primary Committee, all but one (for $12,893) were paid
within the same reporting period in which the Accounting
Department received the invoice and were reported on the next
expenditure disclosure report. In the relatively few
instances in which the Accounting Department was unable
promptly to process an invoice, it reported the debt on the
next disclosure report.

12. More generally, the system was extremely
successful. Most expenditures were paid at the time they were
incurred and reported immediately to the Accounting
Department. Of the $38,870,000 in total expenditures by the
Primary Committee, the Commission has raised a question of the
timing of the disclosures of only 5 percent and less than 2
percent were not paid within the same reporting period as the
date on the check authorization form.

13. With respect to the invoices at issue, the
Primary Committee was successful in quickly processing,
paying, and reporting the expenditures. There are three dates
that track the progress of the invoices: (i) the date of the
invoice, which presumably indicates when it was prepared by

the vendor, (ii) the date on which the check authorization
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Tl iidtn was first filled out, which is the best indicator of the
| date on which it wes received by the national headquarters,
and (iii) the date stamp of the Accounting Department, which
indicates when the invoice was approved by the Primary
Committee. As discussed above, all but opne of the invoices at
issue were paid during the same reporting period as the
Accounting Department date stamp. The large majority -- fully
$1,192,843 -- was paid within the same reporting period as the
date on the check authorization form. Moreover, $1,313,457 of
the invoices at issue were paid within the reporting period
immediately following the date of the invoice.
14. The Primary Committee did not understand the
1990 amendment to the regulations to change this longstanding
practice. Rather, the rules appeared to apply to ®"written®
agreements that set forth a predetermined amount to be paid on
a definite date, and to be applicable to committees settling

debts for less than full value. All or virtually all of the

debts and obligations at issue here were incurred without the

benefit of such a written contract. Even to attempt to keep
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track of the expenses of the hundreds of campaign personnel
working across the country at any given time would create an
administrative nightmare that would cripple a campaign. The
Primary Committee made over $38 million in expenditures in
less than a year. Bush-Quayle ’'92 General Committee, Inc.
made over $50 million in expenditures in less than three
months. It would be virtually impossible for the Treasurer to

monitor expenses as they are incurred by each individual.
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~  Further, the Primary Committee would have had no basis for

estimating debts and obligations at the time they were
incurred. To attampt to provide speculative estimates without
any basis would not provide the Commission or the public with
meaningful information and, if anything, would be highly
misleading.

15. Based on my 17 years of experience in working
with political committees and their efforts to comply with the
federal election laws, no political committee has ever been
required to estimate outstanding debts and obligations at the
time of their incurrence. Rather, political committees
routinely establish procedures for collecting, processing,
paying, and reporting expenditures and outstanding debts
similar to the procedures adopted by the Primary Committee.
Consistent with this general practice, the Primary Committee
did not treat invoices as outstanding debts and obligations
within the meaning of 11 C.F.R. § 104.11(b) until they were
reviewed and approved. Nevertheless, and without conceding
error, the Primary Committee submitted amended reports as
requested by the Commission.

16. The Commission audit staff indicated during the
post-election audits that it used the date of the invoices to
infer the date on which they were received by the Primary
Committee. However, the date an invoice was prepared is not a
proper indication of when it was received by the Primary
Committee. For example, vendors frequently prepare invoices

days in advance of posting them in the mail. Delivery,
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"“elpecially from vendors outside the Washington, D.C. area, can

take a week or more after posting. I specifically recall that
many invoices were dated weeks or even months before the date
on which they were delivered to the Primary Committee.
Further, sometimes an invoice was sent to the wrong address or
simply not delivered. In other instances, the invoice was
forwarded through a third party. Moreover, the invoice might
have been sent to a field office and then forwarded to the
Accounting Department.

17. The Commiseion appears to have adopted
inconsistent approaches between the Primary Committee and the
General Committee with respect to the reporting of outstanding
debts and obligations of less than $500. With respect to the
Primary Committee, the Commission typically appears to have
excluded single debts for less than $500 from the calculation
of the $1,767,548 at issue in the reporting of debts and
obligations. (Nonetheless, the total includes $56,615 in
single debts for less than $500 that were paid within 60 days
as required by Section 104.11(b).) With respect to the
General Committee, the Commission appears not to have excluded
single debts for less than $500 in its calculation of the
amount at issue.

18. Some national vendors, such as AT&T, provided
services to numerous Primary Committee field offices and
issued separate invoices from the vendor’s own regional

offices.
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19. After eliminating the invoices paid during the
same reporting period as the date on the check authorization
form as well as the expenses for less than $500 paid in a
timely manner, the remaining invoices at issue for the Primary
Committee amount to only $518,090.

20. The Primary Committee does not have funds
available to pay any significant civil penalty. 1In order to
raise such funds, the Primary Committee would have to engage
in time consuming and burdensome fundraising activities that

could easily cost as much as the net funds raised.
I declare under penalty of perjury that the

foregoing is true and correct. Executed in Alexandria,

Virginia on November 4, 1996.

Keith A. Davis
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ROBERT B. HOLT
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AZATIMENT AKX ACAMRE R. BOLE

1. Ny name is Robert 8. Holt. From Septamber 1991 through
July 1992, I served as Pinance Chairman of the Bush=-Quayle ’92
Prisary Committes, Inc. Ouring that pericd, I speat mere than half
ny time fundraising ter President Geoctge Bush’s reslectisa
campaign.

2. mmediately after resigning ae Pimasce Chairsen of the
Bush-Quayle ’'92 Primary Committes, Inc., in late July 1992, T M
fundraising with the Republican National Committee for |
Victory ‘92 effort. Pros late July 1992 threugh the electiea en

November 3, I spent mere than half sy time engaged in fundraising
for Victery ’92.

3. I have also been involved in Cundraising fer Georgs Bush’s
previous caspaigns and for the 1989 Presidestial Insegeral. Por
years, I have done fundraising for the Depublicen Hatienal
Committes and for its Cagles progran. Recently, I have agreed to
sarve as Pinance Chalrsam for George W. Sush’s for
Govarnor of Texnas.

6. I cenduct my fundraising sctivities ca a volumteer basis.
when the fedsral election laws are applicadle, and consistent with
my understanding of them, I alvays seek payment for travel snd
telepheona exponses from the entity on vhoes bahalfl these

are incurred. Ny assietant send inveices to that ty on
letterhead bearing the name "Robert 8. NHolt®, ay business nems.
when I receive peyment of the invoices, the preceeds are deposited
into my cheekxing account, and all expenses are paid out of that
checking acosunt. This accownt is used for all 8y business and
volunteer activity. Any reisbursessent for busimess or velumntesr

activity flews threugh this account as in s norsal commascial
transaction. .

T DECLARE UNDER PEWALTY OF PERJURY under the laws of the
United States of Americas that the foregoing is true and correct.

€xecuted on OCtober 21, 199]

Fd : -
A

Robert 8. NoOlt
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BY HAND

The Honorable Lee Ann Elliott
Chairman
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463
Re: MURs 4289 and 3664 -- Bush-Quayle ’92 General
Committee, Inc., and J. Stanley Huckaby, ag Treasure:

Dear Chairman Elliott:

This letter constitutes the response of Bush-Quayle ‘92
General Committee, Inc. and J. Stanley Nuckaby, as Treasurer
(collectively, the "General Committee") and President Bush in the
above-captioned matters under review (*MURs") to your letter
dated September 24, 1996, and the Factual and Legal Analyseis
(*"Analysis”) attached to that letter.

The Analysis concludes that the General Committee
should have reported, but d.4 not report, $1,052,098 as
outstanding debts and obligations based on invoices that were
received by the General Committee prior to the end of a reporting
period but not paid until a later reporting period. (Analysis
at 2.) According to the Analysis, $737,908 of the total relates
to MUR 4289 and $314,190 of the total relates to MUR 3664. (Id.)

All of these invoices were paid and reported as expenditures by
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the General Committee. (Id.) Although the Analysis does not
identify the specific invoices included by the Commission in its

calculation or the method by which the Commission determined when

the General Committee had received an invoice, the General

Committee is assuming that the MUR includes the invoices listed
on Attachment 2 to the Interim Audit Report of the General
Committee (April 1, 1994).}

The issue raised by MURS 4289 and 3664 is related to
chat raised in MUR 4171 with respect to the Bush-Quayle ‘92
Primary Committee, Inc. and J. Stanley Huckaby, as Treasurer, and
the General Committee incorporates by reference the response to
MUR 4171.

As set forth in wore detail in that responese, the

Commission should take no further action on MURs 4289 and 3664

for several reasons.

Neither the Analysis nor the Interim Audit Report
explains the method that the Commission used to identify debts
and obligations that should have been reported. It appears that
the Commission has made the incorrect assumption that every
invoice dated during the first three weeks >r so of the month (or
earlier) was received by the General Committee during the month
and should have been included in the disclosure report to the
Commission for that month. It is less clear what approach the
Commission adopted for invoices dated during October and
November.

98043824950

The General Committee requests that the Commission
provide a schedule setting forth each debt and obligation that
the Commission believes should have been reported along with an
explanation of why the debt or obligation was included. 1In
addition, the General Committee requests an opportunity to
supplement its response in light of the information from the
Commission.




2804382495

.Fﬁhﬁ_ﬂngorahlc Lee Ann Elliott
November 4, 1996
Page 3

A. The General Committee Used Its Best Efforts to Report

A

The General Committee took extensive measures, and
spent substantial resources, to ensure prompt payment and
reporting of campaign expenditures and, where prompt payment was
not made, to report outstanding debts and obligations. For
example, the General Committee assigned field personnel to travel
with the candidates and pay vendors during or immediately after
each event. (See Decl. of Keith Davis at § 2, Exhibit A). These
expenditures were reported by facsimile to the Committee’s
headquarters and included on the next expenditure disclosure
report to the Commission. (Id.)

Where expenses could not be paid immediately, the
General Committee’s standard practice for processing and paying
invoices was as follows: (i) vendors were instructed to submit
all invoices to a special mailing address, which was checked
daily by the national headquarters, or risk forfeiting the right
to payment; (ii) if, however, the vendor did not use the special
mailing address, General Committee personnel were instructed
immediately to forward invoices to the national headquarters;
(iii) upon receipt, General Committee personnel would prepare
check authorization forms and, if approved, submit the invoices
to the Accounting Department; and (iv) upon receipt, the

Accounting Department would date stamp the invoice and process a
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The Honorable Lee Ann Elliott
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r 4, 1996

payment check within a few days, and often within 24 hours. (See
Davis Decl. at § 3.)?

The General Committee established this procedure not
only to ensure prompt payment and reporting of expenditures, but
also to ensure that fraudulent or otherwise invalid invoices were
not paid and/or reported. (See Davis Decl. at § 4.) A
presidential campaign typically receives hundreds of thousands of
dollars in invoices for expenses that either were never incurred
cr ara not attrikutable tc the presidential campaign. (Id.) The
General Committee, for example, received numerous invalid
invoices from state party events for which the General Committee
was not responsible. (Id.)

The General Committee consistently adhered to its
procedure for paying invoices. Indeed, of the invoices that the
Commission identified as not reported as a debt or obligation
during the post-election audit process, over 95 percent (or
$996,445) were paid within the same reporting period in which the
Accounting Department received the invoice. (Davis Decl. at

4 6.) These expenditures were then promptly reported on the next

- This procedure is identical in material respects to the
procedure used by the Clinton/Gore ‘92 campaign committee. (See
Report of the Audit Division on Cling/Gore ‘92 Committee and
Clinton/Gore ’'92 General Election Compliance Fund at 27
(December 27, 199%4).)
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expenditure disclosure report.’ Significantly, the Commission
has not questioned that the General Committee promptly reported
all of its disbursements.

The system was extremely successful. Most expenditures
were paid at the time they were incurred and reported on the next

disclosure report. The Commission also does not question that,

once invoices were received by the Accounting Department, they

were paid and reported on a timely basis. Nor does the
Zi-mission guesticn that mecst invcices were promptly reviewed and
forwarded to the Accounting Department for payment. Overall, the
General Committee made over $55 million in expenditures, and the
disclosure of over 99 percent of those expenditures either was
not questioned by the Commission or was made in the same
repocrting period as the date first indicating the General
C-mmittee’s receipt of the invoice (i.e. the date on the check
authorization form). (See Davis Decl. at § 7-8.)

The Commission should find, we respectfully submit,
that the General Committee has exercised “best efforts®" within
the meaning of 2 U.S.C. § 432(i) to pay and report expenditures

and debts and obligations as required by law.

’ In the relatively few instances in which the Accounting

Department was unable promptly to process an invoice, it reported
the debt on the next disclosure report. (Id. at § 6.)
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' B. The Invoices Did Not Become *"Debts and Obligations*®
] Under Section 104.11(b) Until After Being Reviewed and

As explained in more detail in the response to MUR
4171, Section 104.11(b) of the Commission’s regulations applies
only to written promises or written agreements by the General
Committee to make expenditures. Accordingly, the invoices at
issue did not become "debts and obligations®” until the invoices

were reviewed and approved by the General Committee, which is

.- imdicated by the date szavp c¢f the Acccunting Department cn chs
pa check authorization form.* The General Committee substantially
a complied with this standard: 95 percent of the challenged
_ :: invoice amounts were paid during the same reporting period in
- w0 which the Accounting Department received the invoice. (See Davis
8 Decl. at 1 6.)
~
- g The Cbmmisgi?n Has Misapplied the Standard Set Forth in
- Even assuming that the standard set forth in the
O

Analysis is correct, the Commission nevertheless has improperly
included substantial amounts that were properly paid or reported

under that standard.

. This interpretation is consistent with the actions of
the Clinton/Gore campaign, which did not report outstanding
invoices until received by the accounting personnel that prepare
disclosure reports. (See Final Audit Report on Clinton/Gore ‘92
Committee and Clinton/Gore ‘92 General Election Compliance Fund
at 27 (December 27, 199%).)
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The Honorable Lee Ann Elliott
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Page 7

1. The Commission Has Not Properly Determined the
Date on Which the General Committee Received
Invoices.

The Commission states that it found reason to believe
that a violation had occurred “where payments were not reported
until reporting periods after the ones in which the GEC received
invoices." (Analysis at 2.) Even assuming, as the Commission
apparently has done, that the mere issuance of an invoice by a
third party triggers a reporting requirement for the General
Tommittee, the Analysis does nc: indicate »ow the Com~igsion
purports to have determined when the General Committee received
invoices.

During the post-election audit process, the Commission
staff indicated that it was assuming that the General Committee
received each invoice within several days of the date on the
invoice. The date the invoice was prepared, however, is not a
reliable indication of when it was received by the General
Committee. For example, vendors frequently prepare invoices days
in advance of posting them in the mail. (See Davis Decl. at
% 11.) Delivery, especially from vendors outside the Washington,
D.C. area, can take a week or more after posting. (Id.)
Further, notwithstanding the General Committee'’'s explicit
instructions to use a special mailing address, sometimes an
invoice was sent to the wrong address or simply not delivered.

(Id.) In other instances, again contrary to instructions, the

invoice was forwarded through a third party. (Id.) Moreover,
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also contrary to instructions, the invoice might have been sent
to a field office and then forwarded to the Accounting
Department. (Id.)

As an example, the General Committee experienced
particular difficulties in obtaining invoices for expenses
related to travel on Air Force I and II. Despite repeated
requests from the General Committee, employees of the United
States government took substantial time in generating invoices,
and often invoices ware delivered to the General Committee weeks
or even months after the date on the invoice. (Id. at § 12.)

It would be unfair and unreasonable for the Commission
to ignore these practical realities and to require the General
Committee to report debts of which its Accounting Department
personnel were not yet aware.

A far better measure of the date of receipt is the date
on the check authorization form that was completed at the outset
of the approval process. A review of the records reveals that 80
percent (or $848,639) of the invoices at issue were paid within
the same reporting period as the date on the check authorization

form. (See Davis Decl. at § 8.)

- The Commission Should Not Include Debts and
Obligations for Less than $500 That Were Paid and
Reported in a Timely Manner.

The Analysis finds reason to believe that a violation

occurred because "11 C.F.R. § 104.11(b) requires committees to
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report debts at the time of incurrence. . .." (Analysis at §.)
The regulation, however, does not reguire a debt or obligation
for less than $500 to be reported until "the time payment is made
or no later than 60 days after such obligation is incurred,
whichever comes first.® (11 C.F.R. § 104.11(b).) Although the
Commission excluded many invoice amounts of less than $500 in
calculating the unreported debts and obligations of Bush-Quayle
*92 Primary Committee, Inc., it did not exclude such amounts from
tne calculation for tha Genaral Committee. As a result, the
Commission has included $27,556 in invoices for single debts of
less than $500 that were paid in a timely manner. (See Davis
Decl. at ¥ 13.)

After eliminating invoices paid in the same reporting
period that the check authorization form was created and those
for less than $500 paid in a timely manner, only $175,903 in
invoices remains at issue. (See Davis Decl. at §{ 15.) The
General Committee respectfully submits that, at a minimum, the
Commission should limit its consideration of any further action

to these invoices.
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Even If the Commission Finds the General Committee To
Be in Violation of the Reporting Requirements, No Civil

Penalty 18 Warranted,

As a final consideration, in assessing whether a civil

sanction is appropriate, a district court -- and the Commission -
- should evaluate the following factors:

*(1) the good or bad faith of the defendants;

(2) the injury to the public; (3) the

defendant’s ability to pay; (4) the necessity

of vindicating the authority of the

responsible federal agency.®" Federal

Election Commission v. Furgatch, 869 F.2d

1255, 1258 (9th Clra 39879] .

Applying these factors to the present case indicates that, even
if the Commission concludes that a violation occurred, no civil
sanction is warranted.

First, the General Committee undertook substantial
efforts to collect and report the information at issue. Indeed,
there is no suggestion that the General Committee acted in
anything less than utmost good faith. The General Committee’s
practice gave it no financial benefit or advantage over the
opposition: all bills were paid and the expenditures were
reported. Further, in the interest of cooperation, but without
conceding error, the General Committee filed "amended reports
which materially disclosed the debts and obligations® identified
by the Commission during the post-election audit process.
(Analysis at 9.)

Second, the issue concerns only the timing of

disclosure, not the failure to disclose, much less the acceptance
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of illegal contributions or exceeding of expenditure limits. Tha
vast majority of the invoices at issue -- $848,639 -- were paid
and reported during the same pericd as the date first indicating
that the General Committee had received the invoice. (See Davis
Decl. at § 8.)° Overall, 99 percent of the General Committee’s
total expenditures either were not questioned during the post-
election audit process or were paid within the reporting period

following the invoice date. (Id. at § 7-8.) Clearly, there was

o =z intent or =2ffect cf depriving voters of information pertinent

" to their votes.

% Third, imposition of a civil fine would require the
P General Committee to engage in expensive and burdensome

:: fundraising activities that could cost as much as the net amount

o raised. (See Davis Decl. at { 17.) Failure of such efforts

< would require the General Committee to seek funds from President

o Eush.

e Fourth, where, as here, the political committee has

O

filed amended reports and responded to the requests of the
Commission during the post-election audit, there is no further

need to vindicate the authority of the Commission. Nor, given

$

And of the remaining $203,459 in invoices, over 60
percent -- $128,099 -- are dated after October 14, 1992 and would
not have been disclosed prior to the general election even under
the Commission’s standard. (See Davis Decl. at § 16.) Indeed,
half of all of the invoices at issue -- $507,387 -- are dated
after the last reporting period prior to the general election.
(1d.)
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the four years that have passed and the withdrawal of President
Bush and the General Committee from the political process, is
there any need for prospective relief.

This case is similar in important respects to that in
Federal Election Commission v. Natfonal Education Association,
457 F. Supp. 1102 (D.D.C. 1978). 1In NEA, the organization had
adopted a "reverse check-off®" system for collecting political
contributions from its members. Although the court held "that
reverse check-off i1s a per se violation of [the faderal electicn
laws) ," it nonetheless ordered the NEA only to return money to
members that wanted a refund and declined the Commission’s
request to assess a civil penalty. The court explained that:

*[the] violation is not in the nature of

intentional disregard of the rights of its

dissenting members through coercion, threats,

and reprisals. Rather, it is indirect

infringement of those rights through

excessive zeal in trying to have a more

efficient collection system." (Id. at 1112.)
Similarly, the General Committee did not intentionally disregard
its obligations. To the contrary, it established an efficient

accounting system that, it believed, would meet the requirements

of the federal election laws without imposing an undue burden on

the campaign.




_cmv.u.cnvomm




g Por the reasons set forth therein, the Commission
f-ém‘ld find that no violations have occurred and/or promptly

i close the investigation.
Respectfully submitted,

Forin £ Ry

Thomas O. Barnett

Counsel to Bush-Quayle ‘92
General Committee, Inc. and J.
€zanrnley Huckaby, as Treasurer
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VERIFICATION
: " I DECLARE UNDER PENALTY OF PERJURY under the laws of
-.!."uif
W United States of America that the foregoing is true and
%'et to the best of my knowledge, information and belief.

November 4, 1996
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In accordance with 28 U.S.C. § 1746, I, Keith A.

Davis, hereby declare as follows:

. During the 1992 Presidential election campaign,
1 served as Assistant Treasurer to the Bush-Quayle ‘92 General
Committee, Inc. ("the General Committee®"). As part of my
responsibilities, I was involved with virtually every aspect
of the finances of the General Committee. This declaration is
pased upon my personal knowledge.

2. The General Committee took extensive measures,
and spent substantial resourcen.-to ensure prompt payment and
reporting of campaign expenditures and, where prompt payment
was not made, to report outstanding debts and obligatioms.

For example, the General Committee assigned field personnel to
travel with the candidates and pay vendors during or
immediately after each event. These expenditures were
reported by facsimile to the General Committee’s national
headquarters and included on the next expenditure disclosure
report to the Commission.

< Where expenses could not be paid immediately,
the General Committee’s standard practice for processing and
paying invoices was as follows: (i) vendors were instructed
to submit all invoices to a special mailing address, which was

checked daily by the national headquarters, or risk forfeiting




the right tc payment; (ii) if, however, the vendor did not use

the special mailing address, General Committee personnel were
instructed immediately to forward invoices to the national
headquarters; (iii) upon receipt, General Committee personnel
would complete a check authorization form and submit the
invoices, if approved, to the Accounting Department; and (iv)
upon receipt, the Accounting Department would date stamp the
check authorization form and process a payment check within a
few days, and often within 24 hours.

4. The General Committee established this
procedure not only tc ensure prompt payment and reporting of
expenditures, but also to ensure that fraudulent or otherwise
invalid invoices were not paid and/or reported. A
presidential campaign typicaliy receives hundreds of thousands
of dollars in invoices for expenses that either were never
incurred or are not attributable to the presidential campaign.
The General Committee, for example, received numerous invalid

invoices from state party events for which the General

980438249¢635

Committee was not responsible.

S. The _atent of the General Committee throughout
the process was to report in good faith all expenditures and
debts and obligations in the manner and time required by the
statute and regulations.

6. The General Committee consistently adhered to
its procedure for paying invoices. Of the $1,052,098 in

invoices that the Commission identified as not reported as a
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'debt or obligation during the post-election audit process for

the General Committee, $996,445 (or 95 percent) was paid
within the same reporting period in which the Accounting
Department received the invoice and was reported on the next
expenditure disclosure report. In the relatively few
instances in which the Accounting Department was unable
promptly to process an invoice, it reported the debt on the
next disclosure report.

s More generally, the system was extremely

successful. Most expenditures were paid at the time they were

Department. Of the $§55,239,000 in total expenditures by the
Ceneral Committee, the Commission has raised a question of the
timing of the disclosures of only 2 percent.

8. With respect to the invoices at issue, the
General Committee was successful in quickly processing,
paying, and reporting the expenditures. There are three dates
that track the progress of the invoices: (i) the date of the
invoice, which generally indicates when it was prepared by the
vendor, (ii) the date on which the -“heck authorization form
was first filled out, which is the best indicator of the date
on which it was received by the national headquarters, and
(iii) the date stamp of the Accounting Department, which
indicates when the invoice was approved by the General

Committee. As discussed above, 95 percent of the invoices at

issue were paid during and reported for the same reporting
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period as the Accounting Department date stamp. The large
majority -- $848,639 -- was paid during and reported for the
same reporting period as the date on the check authorization
form. Moreover, $623,299 of the invoices at issue were paid
during and reported for the reporting period immediately after
the period covered by the date of the invoice.

9. The General Committee did not understand the
1990 amendment to the regulations to change this longstanding
practice. Rather, the rules appeared to apply to "written®
agreements that set forth a predetermined amount to be paid on
a definite date, and to be applicable to committees settling
debts for less than full value. Virtually all of the debts
and obligations at issue here were incurred without the
benefit of such a written contract. Even to attempt to keep
track of the expenses of the hundreds of campaign personnel
working across the country at any given time would create an
administrative nightmare that would cripple a campaign. The
General Committee made over $50 million in expenditures in
less than three months. It would be virtually impossible for
the Treasurer to monitor expenses as they are incuired by each
individual. Further, the General Committee would have had no
basis for estimating debts and obligations at the time they
were incurred. To attempt to provide speculative estimates
without any basis would not provide the Commission or the
public with meaningful information and, if anything, would be

highly misleading.
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10. Based on my 17 years of experience in working
with political committees and their efforts to comply with the
federal election laws, no political committee has ever been
required to estimate outstanding debts at the time of their
incurrence. Rather, political committees routinely establish
procedures for collecting, processing, paying, and reporting
expenditures and outstanding debts similar to the procedures
adopted by the General Committee. Consistent with this
general practice, the General Committee did not treat invoices
as outstanding debts and obligations within the meaning of 11
C.F.R. § 104.11(bJ until trey ware revieawed and approved.
Nevertheless, and without conceding error, the General
Committee submitted amended reports as requested by the
Commission. .

11. The Commission audit staff indicated during the
post-election audits that it used the date of the invoices to
infer the date on which they were received by the General
Committee. However, the date an invoice was prepared is not
always a proper indication of when it was received by the
General Committee. For example, vendors frequently prepare
invoices days in advance of posting them in the mail.
Delivery, especially from vendors outside the Washington, D.C.
area, can take a week or more after posting. Further,
sometimes an invoice was sent to the wrong address or simply
not delivered. 1In other instances, the invoice was forwarded

through a third party. Moreover, the invoice might have been
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sent to a field office and then forwarded to the Accounting
Department.

12. The General Committee experienced particular
difficulties in obtaining invoices for expenses related to
travel on Air Force I and II. Despite repeated requests from
the General Committee, employees of the United States
government took substantial time in generating invoices, and
often invoices were delivered to the General Committee weeks
or even months after the date on the invoice.

13. The Commission appears to have adopted
inconsistent approaches between the Primary Committee and the
General Committee with respect to the reporting of outstanding
debts and obligations of less than $500. With respect to the
Primary Committee, the Commission typically appears to have
excluded single debts for less than $500 from the calculation
of the invoices at issue. With respect to the General
Committee, the Commission appears not to have excluded single
debts for less than $500 in its calculation of the amount at
issue. As a result, the total for the General Committee
ir.cludes $27,556 in single debts for less than $500 that were
paid within 60 days as required by Section 104.11(b).

14. Some national vendors, such as AT&T, provided
services to numerous General Committee field offices and
issued separate invoices from the vendor’s own regional

offices.
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Fﬁﬂlﬂl ELECTION COMMISSION

WASHINCTOMN, D C 30883
March 12, 1227
CERTIFIED MAIL RETURN RECENT RBQUESTED
Bobby R. Burchfieid, Esg.
Covington & Burling
1201 Pennsylvania Ave., N.W.

RE: MURs 3664, 4170, 4171,
ad 4289

Dear Mr. Burchfield:

On January 25, 1994, the Commission found reason 0 belicve that the Bush-Quayle ‘92
Geaeral Commitiee, Inc. (the “GEC™) and J. Stanley Huckaby, a3 treasurer, violated 2 US.C.
§ 454(¥) and 11 C.FR. §§ 104.11(b) and 9064.7 by failing te repert estimated debts and
cbligatiens incurred for campaign-relsted travel (MUR 3664). On Scptember 10, 1996 the
Ceenmission found reasom o believe that the Bush-Quayle Primary Commitice, Inc. (the
“Primary Commitiee”) snd J. Sunley Huckaby, ss treasurer, violated 2U.8.C. § 441a(f) by
mmmwmaﬁmu--“u
2U.S.C. § 434(b)(8) and 11 CFR. § 104.11(b) by failing to report debts and obligations
(MUR 4171). On the same date, io MUR 4289, the Commission found reasoa 80 believe that
the GEC violated 2 US.C. § 434(b)(3) and 11 CFR. § 104.11(b), and that the
‘92 Compliance Comsifice, Inc. (the “Compliance Commitice™) and J. Stanicy Huckaby, as
treasurer, violated 2 US.C. § 434(b)(8) and 11 C.FR. § 104.11(b) by hiling t¢ report non-
travel relatod dobts and obligations.

Afier considering all &s evidence available 1o the Commission, the Offies of the
General Counsel is prepared 1o recommend that the Commission find probsble cause to
believe that violstions have oocurred im these matters.

The Commission may or may not approve the General Counsel's
recommendations. Submitied for your review is a brief stating the position of the General
Counsel on the legal and factual issues of these matters. Wikhin 15 days of your receipt
of this notice, you may file with the Secretary of the Commission a brief (len copies if
possible) stating your position on the issucs and replying 1o the brief of the General
Counsel. (Three copies of such brief should also be forwarded to the Office of the
General Counsel, if possible.) The General Counsel's brief and amy brief which you may
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there is probable cause to believe a violation has occurred.

If you are unsbie to file a responsive brief within 13 dags, you may submit a
written request for an extension of time. All requests for extensions of time must be
submitted in writing five days prior to the due date, snd good cause must be
demonstrated. In addition, the Office of the General Counsel ordinarily will aet give
extensions beyond 20 days.

A finding of probable cause to believe requires that the Office of the General
Counsel attempt for a period of not less than 30, but not more than 90 days, to settle this
matter through a conciliation agreement.

Should you have any questions, plcase contact Delanie DeWitt Painter, the
attorney assigned to this matter, at (202) 219-3690.
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" Bush-Quayle '92 Primary Committee, Inc., and
1. Stanley Huckaby, as treasurer

* Bush-Quayle '92 General Committee, Inc., and
J. Stanley Hucksby, as treasurer

Bush-Quayle 92 Compliance Commitiee, Inc., and
J. Stamiey Huckaby, as treasurer

GENERAL COUNSEL'’S BRIEF
L  STATEMENT OF THE CASE

On January 25, 1994, the Commission found reason 10 believe that the Bush-Quayle ‘92
Geseral Committee, Inc. (the “GEC™) and J. Stanley Huckaby, as treasuses, violated 2 U.S.C.
§ 434(b) amd 11 CF.R. §§ 104.11(b) and 9004.7 by failing %o repert estinated debts and
obligations incurred for campaign-related travel (MUR 3664).' The GEC responded 1o the
reason 10 believe findings on October 25, 1993 and February 23, 1994, and requested that the
matier be dismissed. The Commission denied the GEC's request on Septemsber 10, 1996.

MURs 3664, 4171, 4239

N e N N el et ) ) )

On September 10, 1996 the Commission found reason 10 believe that the Bush-Quayle
Primary Committee, Inc. (the “Primary Committee™) and J. Stanley Huckaby, as treasurer,
violated 2 U.S.C. § 441a(f) by accepting excessive contributions in the form of staff advances
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from an individual, and 2 U.S.C. § 434(b)8) and 11 C.F.R. § 104.11(b) by failing t0 repost debts

and obligations (MUR 4171). On the same date, in MUR 4289, the Commission found reason to

’ The Commission originally made the reason 1o belicve findings in MUR 3664 on July 20, 1993. The

sobsoquent findings were made following FEC v. NRA Political Victory Fund, 6 F.3d 821 (D.C. Cir. 1993), petition
for cert. dismissed for lock of wrisdiction, 115 $.CL 537 (1994).




“believe that the GEC violsted 2 U.S.C. § 434(b)(8) and 11 CF.R. § 104.11(b), and that the Bush-
Quayle ‘92 Compliance Committee, lac. (the “Compliance Committes™) and J. Stanley
Huckaby, as treasurer, violated 2 U.S.C. § 434(b)8) and 11 C.F.R. § 104.11(b) by failing te
report non-travel related debts and obligations. On November 4, 1996 the Commitiees
responded to the Commission's reason to believe findings in MURs 4171 and 4289, and the
GEC reiterated its arguments to the Commission’s findings in MUR 3664.2

The Primary Committee accepted excessive in-kind contributions in the form of staff
advances from Robert Holt, an individual who volunteered fundraising services. The staff
advances were not solely for Mr. Holt's travel and subsistence expenses and thus did not mest
the regulatory exemptions to 11 C.F.R. § 116.5(b). The sdvances exceeded the individual
contribution limitation by $12,598. 2 U.S.C. § 441a(a)(1XA). Therefore, there is probable cause

10 believe that the Primary Commitice violated 2 U.S.C. § 441a(f) by knowingly sccepting

excessive in-kind contributions in the form of staff advances.

Moreover, the Primary Commitiee did not properly report $1,767,548 in debis and
obligations as required by the FECA and Commission regulations.’ 2 U.S.C. § 434(b)8);
11 C.F.R. § 104.11(b). The Primary Committee did not report the amounts of its debis or
estimates of the debts as of the date that the debts were incurred. Instead, the Primary
Committee reported debts only after an invoice was received and the Primary Commitiee
approved payment of the invoice. This procedure does not satisfy the reporting requirements of
the Act and regulations. Morcover, the Primary Committee made no attempt to estimate its

’ Throughout this Brief, “Commitices™ refers %0 the GEC, the Primary Committes and the Compliance

Comumittee.

' this Brief, the “Act” and the “FECA™ refer to the Federal Election Campaign Act of 1971, s
amended, 2 U.S.C. §§ 431-SS.




~ debts. Therefore, thess is probable cause to believe thet the Primary Committes violated 2
'US.C. § 434(b)X8) and 11 C.FR. § 104.11(b) by failing %o report properly 81,767,548 in debts
and obligations.

The GEC and the Compliance Committee followed the same incorrect reporting
procedure as the Primary Committee. The GEC did not properly report $1,048,190 in debts
related to travel on government aircraft, helicopters and ground transportation as required by law.
2U.S.C. § 434(b)(8); 11 CFR. §§ 104.11(b) and 9004.7. In addition, the GEC did not properly
report $737,908 in debts and obligations that were not related to travel. The GEC did not report
the amounts of its debts or estimates of the debts as of the date that the debts were incurred, but
waited until after an invoice was received and the GEC approved payment of the invoios to
report each debt. Moreover, the GEC made no effort to estimate any of the debts before payment
was approved. Therefore, there is probable cause to believe that the GEC violated 2 US.C.
§434(®X8)and 11 C.F.R. §§ 104.11(b) and 9004.7 by failing 10 report properly $1,048,190 in
travel-related debts and obligations and violated 2 U.S.C. § 434(b)(8) and 11 CF.R. § 104.11(b)
by failing to report properly $737,908 in non-travel related debts and obligations.

Finally, the Compliance Committee did not properly report $235,587 in debts and
obligations as required by the Act and regulations. 2 U.S.C. § 434(b)8); 11 CF.R. § 104.11(b).
Like the Primary Committee and the GEC, the Compliance Committee did not report the
amounts of its debts or estimates of the debts as of the date that the debts were incurred. The
Compliance Commitiee reported its debts only afier it had received an invoice and approved
payment of the debt and did not estimate any of its debts. Therefore, there is probable cause to
believe that the Compliance Committee violated 2 U.S.C. § 434(b)X(8) and 11 C.FR. § 104.11(b)

by failing to report properly $235,587 in debts and obligations.




w
™~
O
-
o™
M

~

o
0
o

A. STAFF ADVANCES

Individuals are prohibited from making contributions %0 any candidate in excess of
$1,000 with respect to any election. 2 U.S.C. § 441a(a)(1XA). A contribution includes a gift,
loan, advance, deposit of money, or anything of value. 2 U.S.C. § 431(8)}AXi). No candidate or
political committee, or officer or employee of a political committee shall knowingly accept any
contribution which exceeds the contribution limitations. 2 U.S.C. § 441a(f).

Expenditures made on behalf of a political commitiee by an individual from his or her
personal funds, or advances, are in-kind contributions and are, consequently, subject to the
contribution limitations of 2 U.S.C. § 441a(a)(IXA). 11 C.F.R § 116.5(b). There are several
limited exemptions from this general rule. If an individual has expended fands for transportation
expenses on behalf of a candidate, any unreimbursed amount not in excess of $1,000 with respect
10 a single election will not be considered a contribution. 11 CF.R. § 100.7(b)(8); see aise
11 CF.R. § 116.5(b). Any unreimbursed payment from a volunteer’s personal funds for usual
and normal subsistence expenses incidental to his or her volunicer activity is also nst &
contribution. /d Morcover, advances will not be considered coatributiens if they are for an
individual’s personal transportation, or for the usual and normal subsistence expemses related to
travel on behalf of the campaign by an individual who is not a volumteer. 11 CF.R. § 116.5(b);
see Explanation and Justification for 11 C.F.R. § 116.5(b)1), 55 Fed Reg. 26,382-83 (June 27,
1989). This exemption only applies where the individual is reimbursed within 30 days if a credit
card was not used, or within 60 days following the closing date of the billing statement on which

the charges first appeared for amounts paid by credit card. 11 C.F.R § 116.5(b)(2).
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contribution if the expensss are not reimbursed temely pursuant to 11 CP.R. § 116.5(0). A staff
advance in excess of the contribution limitations, which is not for exempt travel and subsistence
reimbursed in a timely manner under 11 C.F.R. § 116.5(b), is an excessive in-kind contribution
on the date that it is incurred. 11 CF.R. § 116.5.

An individual, Robert B. Holt, provided fundraising services to the Primary Committee
on a volunteer basis. Mr. Holt made advances of at least $12,598 in excess of the $1,000
individual contribution limitation in payments for travel, subsistence and campaign-related geods
and services.* The Primary Commitice eventually reimbursed all of thess expenses.’

The Primary Committee argues that the staff advances by Mr. Holt were not excessive
contributions because he was a comercial vendor who provided voluntcer fundraising services
but sought payment for associated travel and ielephone expenses. Thus, the Primary Commitiee
argues, Mr. Holt's advances should be treated as extensions of credit by a commercial vendor
under 11 CF.R. § 116.3, despite the fact that Mr. Holt was voluntcering his services. Moreover,
the Primary Committee claims that most of Mr. Holt's expenditures were for transportation costs
that were timely reimbursed, that the amoust involved is overstated, and that the maximum
outstanding balance was $5,500.

The Primary Committee has not provided sufficient evidence 0 demonstrate that

Mr. Holt was a commercial vendor whose usual and normal business was to provide fundraising

’ Mr. Hok made a $1,000 coatribution by check oa October 8, 1991 and made advances of $12,598 ia
excess of the cootribution imition. This amount reflects the highest owtstanding excessive contribution resulting
from over 100 advances Mr. Hokt made during a peried of tea months.

g The $12,598 advanced by Mr. Hok was outstanding for approximately 33 days. Some advances were
reimbursed in 13 days, while others remained owtstanding for wp to 47 days.
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services. See 11 CFR §§ 116.1(c); 116.5(). Dased on the limited evidenss provided by the

~ Primary Committee, it appears that Mr. Holt is in the oil business, rather than s commercial

vendor of fundraising services. Moreover, Mr. Holt’s advances do not meet the regulatory
exemptions to 11 CF.R. § 116.5 because the expenses were not solely for his travel snd
subsistence expenses and reimbursed in a timely manner. Thus, the advances were in-kind
contributions from Mr. Holt to the Primary Committee which exceeded the individual
contribution limitation by $12,598. 2 U.S.C. § 441a(a)(1)(A). Further, the Primary Committee
bas not provided any additional documentation to support its figures, while the Commission’s
Audit staff"s calculations were based on all of the available documentation provided to the
Commission during the audit of the Primary Committee.

Therefore, the Office of General Counsel recommends that the Commission fiad there is
probable cause o0 belicve that the Primary Committee violated 2 U.S.C. § 441a(f) by knowingly
accepting excessive in-kind contributions from Robert Holt.

B. REPORTING OF DEBTS AND OBLIGATIONS

Political commitices are required to disclose on periodic reports to the Commission all
outstanding debts and obligations owed by or 10 the committees. 2 U.S.C. § 434(b)(8).
Outstanding debts must be continuously reported until extinguished. 11 CF.R. § 104.11(a).

A debt er obligation includes a loan, writien contract, written promise, or written agreement to
make an expenditure. 11 C.F.R. § 104.11(b). A debt or obligation under $500 must be reported
as of the time the payment is made, or no later than 60 days after it is incurred, whichever comes
first. /d Any debt or obligation over $500 must be reported as of the date on which the
obligation is incurred, except that any obligation incurred for rent, salary, or other regularly

recurring administrative expense must not be reported as a debt before the payment due date. /d
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ovtimated amount and state that the amount reported is am estimate. /d. When the exact amount
is determined, the committee must either amend the report containing the estimate or indicate the
correct amount for the reporting period in which the correct amount is determined. Jd

All campaign-related travel of publicly-funded candidates for the offices of President and
Vice President of the United States is a qualified campaign expense, and costs of such travel
must be reported by the candidates’ authorized campaign committees as expenditures. 26 U.S.C.
§ 9004(b); 11 C.F.R. § 9004.7(a). If a candidate for President or Vice President uses a
government conveyance paid for by a governmental entity for campaign-related travel, the
candidate’s authorized committee must pay the appropriate governmental entity an amount equal
to the first class commercial airfare plus the cost of other services in the case of travel to a sity
served by regularly scheduled commercial air service or, in the case of travel 19 a ¢ity not served
by regularly scheduled commercial service, the commercial charter rate plus the eost of other
services. 11 C.F.R. § 9004.7(b)X5).

The Primary Committee failed %o report properly 76 obligations totaling $1,767,548 fer a
variety of campaign expenditures, including telephone charges, modia, direct mail, travel,
lodging, and computer consulting. The Primary Committee did not report these debts until it
reported payment of the debts. The Primary Committee filed amended reports which materially

«©
™~
o
h
™~
™~

<

o

o
o

disclosed the debts and obligations on August 12, 1994, 21 months afier the general election.
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The GEC failed %o report properly travel-related debts totaling $1,048,190 ss required by
the Act sl the Commission's regulations.® The QEC did not report the travel-related debts
when they were incurred, but first reported fhem only when it paid the debts.

The GEC puid a total of $459,992 for political passenger travel on Air Force I that
occurred between August 17, 1992 and the day before the general election, November 2, 1992,
The GEC paid a total of $396,455 for political passenger travel on Air Force I1 that occurred
between August 21, 1992 and election day, November 3, 1992. Moreover, the GEC paid
$52,752 fer political passeager travel on other Air Force aircraft between September 2, 1992 and
November 2, 1992. In addition, the GEC’s Schedule B-P reports show a payment of $13,519.36
to “U.S. Treasurer/Airlift Operations™ that does not coirespond to any payments detailed on the
Airlift Operations spreadsheet attached to the Interim Audit Report. The GEC’s Schedule B-P
reports also show seven payments totaling $110,902.13 to “Treasurer of United States/DOD
Helicopters™ or “U.S. Treasurer/Merine I” for campaign-related use of government-owned
helicopters. The first of these peyments, in the amount of $31,564.38, was made November 2,
1992, the day before the general election. The remaining payments were made between
November 6, 1992 and July 20, 1993. Further, the GEC's Schedule B-P reports show four

payments totaling $14,570 to *“U.S. Treasurer/Limousines” or “U.S. Treasurer/Limousines/Vice

The GEC’s use of military airplanes for campaign-related travel was identified and billed separately
dependiag on the aircraft used and the identity of the primary passeager on the plans. Generally, wrips by the
President were identified and billed as Air Force | and trips made by the Vice President were identified snd billed as
Air Force [I. Campaign-relssed trips by the First Lady, staff and advance personnel on sircraft provided by the
United States Air Force were identified and billed as “Airlift Operations.” Billings originated with the United States
Air Force and were routed through the White House Military Office to the GEC. In most cases, bills included a
passeager manifest for cach flight and a summary memorandum listing passengers billable %o the GEC.




‘these payments, in the amount of $6,820, was made October 14, 1992. The others were made

after the general election, on December 2, 1992 and January 14 and May 11, 1993.

Thus, the GEC did not contemporaneously report any actual or estimated amounts for the debts it
imcurred for campaign-related use of Air Force I and Air Force 11, other government airplanes,
helicopters and ground transportation.

In addition to travel-related debts, the GEC failed to report properly other debts and
obligations totaling $737,908 as of the time they were incurred. These debts were related to
telephone charges, telemarketing, media, events, research, trave! reimbursements, direct mail,
and other campaign expenditures. Like the travel-related debts, the GEC only reported these
debis at the time of payment.

Similarly, the Compliance Committee failed to report properly debts totaling $235,587 in
accordance with the Act and the Commission’s regulations. These obligations related 10
campaign expenditures such as long distance telephone, direct mail, printing of fundraising
solicitations, and computer consulting. The Compliance Committee reported the debts only at
the time of payment, not as of the date of incurrence. On September 7, 1994, 22 months after the
general election, the GEC and Compliance Committee filed amended reports that materially
disclosed their actual debts and obligations.

All of the Committees followed similar procedures in processing their debts snd

obligations. Under their procedures, a debt was not reported until the invoice had beea received

J These amounts do not include Airlift Operations and ground transportation debts incurred for less than
$500 dollars. See 11 C.F.R § 104.11(b).




28043824938

&

~
il

L
s

 end payment of the invoice ses appewved. Thus, the Commitices” preoedures croated &
significant delay between the date that a debt was incwssed snd the public disclosure of that debt.

The Committees contend that they used best efforis t0 process debts and obligations

systematically, and that their system prevented payment of invalid and fraudulent expenditures.
They reiterate the argument they made during the audit that the debts and obligations did not
have to be reported under 11 C.F.R. § 104.11(b) until the invoices were received and payment of
the invoices was approved by the Committees.

However, the Committees are wrong. The Commission’s regulations explicitly require
commitiees to report debts as of the time of incurrence, not the date of the invoice or check
authorization form, and 1o estimate the amount of the debt or obligation if they are unable 1o
verify the correct amount. 11 C.F.R. § 104.11(b). The Commitiees’ procedures do net compost
with the regulations and do not release them from the reporting requirements of 11 CFR.

§ 104.11(b) or satisfy best efforts. Far from making best efforts to report their debts and
obligations, the Commitiees did not even attempt to estimate any of their debts and obligations
on their disclosure reports or 1o report any debts where the amount incurred was known before
the invoice was received. Since the Committees did not report the correct amount or am estimate
of debts when they were incurred, their disclosure reports did not accurately reflect the
Committees’ actual debts, and the goal of immediate and complete disclosure was undermined.

The Committees’ concern that campaigns may receive invalid or even fraudulent invoices
from vendors is legitimate, and is of particular concemn to publicly-financed presidential
campaigns where payment of invalid debts would result in non-qualified campaign expenses.
Nevertheless, the regulations require reporting, not immediate payment, of debts and obligations.

If a committee properly reports the exact amount or a reasonable estimate of a debt when it is




incurred, the committee may revise the repert later If any portion of the delit proves 1o be
incorrect. 11 C.F.R. § 104.11(b).

The Committees contend that 11 C.F.R. § 104.11(b) oaly applies to debts and obligations
related to written agreements, based on the language of the regulation: “. . . loan, written
contract, written promise, or written agreement. . . .» The Committees assert that this
interpretation is supported by settied rules of statutory construction and cite Hawkeye Chemical
Co. v. St. Paul Fire and Marine Ins. Co., 510 F.2d 322, 327 (7th Cir. 1975). In Hawkeye, the
Seventh Circuit applied the maxim “expressio wnius est exclusio alterius,” or, the expression of
one excludes the other.

The Committees’ contention is not supported by the language of the regulstion, whish
m:“[l]mOI’OHWWMCM....' 11 C.FR § 104.11(b) (cmphasis added).
“Expressio unius™ does not apply in this situation because it would contradict the axpress
language of the regulation. Reading the language in context reveals that the terms “debis™ and
“obligations™ include but are not limited to the specifically enumerated sources. That conclusion
is consistent with previous interpretations of the word “includes™ in the FECA. See, e.g, FECv.
Massachusents Citizens for Life, 769 F.2d 13, 17 (1t Cir. 1985). In Massachusests Citizens for

28043824938 2

Life, the court stated, “It has been said ‘the word ‘includes’ is usually a term of enlargement, and
not of limitation . . . . It, therefore, conveys the conclusion that there are other items includable,
though not specifically enumerated . . . ."" I/d (quoting 2A N. Singer, Sutherland Siatutes and
Statutory Construction 133 (4th ed. 1984)).

The Committees further argue that the 1990 revision of the regulations that led to the

current language in 11 C.F.R. § 104.11(b) was not intended to create a new burdensome
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incurrence is pragmatically impossible and would lead to upeculstive and misleading reporting,
The regulation does not create an unduly burdensome reporting requirement because it
permits commitices to make a reasonable estimate of debts and obligations until the corvect
amount can be verified. Moreover, the requirement to report as of the date that a debt is incurred
is not a pew requirement. Prior to 1990, 11 C.F.R. § 104.11(b) required commnitsees to report
debts “as of the time of the transaction.” 11 C.F.R. § 104.11(b) (1989). Since 1990, the
regulation has stated that commitices must report debts “as of the date on which the obligation
was incurred.” 11 C.F.R. § 104.11(b) (1995). Although the language of the regulation changed,
the meaning of the regulation did not. The Commission viewed “as of the time of the
transaction™ and “as of the date on which the obligation was incurred™ as interchangesble terms.
The Explanation and Justification for 11 C.F.R. § 104.11(b) (1990) discusses situations whese
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reporting and estimation for debts net yet billed is required and states that “new language is also
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included which follows the current policy that if the exact amount is not known, the cesamittee
should report an estimated amount.” Explanation asd Justification of Regulstions for 11 CF.R.
§ 104.11(b), S5 Fed Reg. 26,378, 26,385 (Jume 27, 1990) (affirming Commission policy set forth
in Advisory Opinion (“*AO™) 1980-38). In addition, the Commission has previously rejected
arguments that debts over $500 must be reported from a date other than “the date on which the

780 4

debt was incurred.™

. For example, in MUR 2304, the Cransioa for President Commitiee (the “Cranston Comsnittee™) failed to
report properly $225,733 in debts that it had incwred. The Cransion Cosmmitsce argued that it was not required to
report debts before it received aa invoice for the sbligations. The Commission rejected this argument and found
that debts over $500 were required to be reported at the time such debts were incurred or “at the time of the
transaction.” See alse MUR 2706 (commitice was required 10 report debt of telephone survey from date of the
survey, not from date of payment for such sarvey); MUR 3494 (commitiee was required 0 report debt stemming
from computer rental from date of rentzl agreement, not from any other date).




The argumsent that the reguistion is not practicable and could Jeed to misleading repoits s
also not persuasive. Campaigns, particularly publicly-financed campaigns that must adhere 10 an
expenditure limit, should be aware of the amoust of their debts and obligations when they ase
incurred. Campaign officials must keep track of obligations simply 10 know how much meney is
available for future expenditures. Moreover, it is important that publicly-financed campaigns
fully and accurately disclose the amounts of their debts and obligations 1o the public as of the
date of incurrence so that the public may evaluate how the campaign is using public funds and
whether the campaign is adhering to the expenditure limitations. If it is impossible 1o sscarin
the exact amount of a debt, the regulation permits a commitiee 10 report a reasonable estimate of

4

thedebt. 11 CFR. § 104.11(b). Generally, it should not be difficult for a committee to

9

determine a reasonable estimate. Moreover, it would be more misleading for a committee o fail
to disclose a debt than for it to report the available information or a reasoneble estimate.

8249

debts and obligations. They assert that the Commission’s Audit staff incorrectly included single

3

debts of the GEC under $500 totaling $27,556 and aggregated debts under $500 that the Primary

Comnitiec owed to vendors totaling $56,615. The Commitiees contend that these debts were

7 80 4

properly reported within 60 days after the date of incurrence. Moreover, the Commitices contend
that the total amount should not include invoices that were paid in the same reporting period as
the Committees received the invoices.

Again, the date of incurrence, not the date that the Committees received the invoice or
issued a check authorization form, is the controlling date for reporting of the debt. 11 CF.R.
§ 104.11(b). With respect to their argument concerning single debts and aggregated debts under

$500, the Committees have provided no documentation to support their assertions that the
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dosumentation 10 support their own calculations. In any event, the amount of debts under $3500

that the Committees argue is involved is approximately $94,000, which is a small fraction of the
total amount in violation, approximately $3,700,000.
Therefore, the Office of General Counsel recommends thet the Commission find probable

cause 10 believe that the Primary Committee violated 2 U.S.C. § 434(b)(8) and 11 CF.R.

§ 104.11(b) by failing to disclose properly its debts and obligations totaling $1,767,548.
Moreover there is probable cause to believe that the GEC violated 2 U.S.C. § 434(b)(8) and

11 CF.R. §§ 104.11(b) and 9004.7 by failing o report properly $1,048,190 in travel-related
debts and obligations. There is further probable cause to believe that the GEC violated 2 US.C.
§ 434(b)(8) and 11 C.F.R. § 104.11(b) by failing 1o report properly non-travel related debts and
obligations totaling $737,908. Finally there is probable cause to befieve that the Compliance
Committee violated 2 US.C. § 434(bX8) and 11 CF.R. § 104.11(b) by failing to discipes
properly $235,587 in debts and obligations.

L Find probable cause to0 believe that the Bush-Quayle ‘92 Primary Committee, Inc.,
and J. Stanley Huckaby, as treasurer, violated 2 U.S.C. § 441a(f) by accepting excessive
contributions from Robert B. Holt;

2. Find probable cause 10 belicve that the Bush-Quayle ‘92 Primary Commitiee, Inc.,
and J. Stanley Huckaby, as treasurer, violated 2 U.S.C. § 434(b)X8) and 11 CFR.

§ 104.11(b) by failing to report properly debts and obligations;

3. Find probable cause to believe that the Bush-Quayle ‘92 General Committee, Inc.,
and J. Stanley Huckaby, as treasurer, violated 2 U.S.C. § 434(bX8)and 11 C.F.R.

§ 104.11(b) by failing to report properly travel-related debts and obligations;

4. Find probeble cause to believe that the Bush-Quayie ‘92 General Commitiee, Inc.,
and J. Stanley Huckaby, as treasurer, violated 2 U.S.C. § 434(b)(8), 11 C.F.R.
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5§ 104.11(5) and 9004.7 by failling to report propeely travel-related debts and

5. Mﬂmummmnwmmm‘
Inc., and J. Stanley Huckaby, as treasurer, violsted 2 U.S.C. § 434(b)8) and 11 CFR.
§ 104.11(b) by filing to report properly debts and obligations.
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THOMAS O. BARNETT TELER 09-883 mwuu- W

BRECT DIAL MuUMBER CABLE coviing TRLEPAR £4-171-a08- 30
- SRUNBELE CORREBPOMDINT OFFICE
a4 avEwug 088 ARt
CTAIAS 1040 BOL G

March 19, 1997 B

TCLEFAR 3§ 2 BOR-BO8

VIA HAND DELIVERY

Delanie DeWitt Painter
Office of the General Counsczl
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

1440
vooTag

Re: MURg 3664, 4170, 417). and 4289

Dear Ms. Painter:

L6 RiSO € Y WY

We received on March 18, 1997, the General Counsel’s
brief in the above-referemced matters under review ("MURs")
concerning the Bush- le ‘92 Primary Committee, Inc., Bush-
Quayle ‘92 General ttee, Inc., Bush-Quayle ‘92 mlime
Committee, Inc., and J. Stanley Huckaby, as treasurer of each
(collectively, the "Committees®). As we discussed by telephone
today, the Committees request a 30-day extension of time until
May 2, 1997, to respond to the General Counsel’s brief.

The General Counsel’s brief addreseses five sets of
issues raised in four separate MORs that, according to the
General Counsel, involve substantial sums of money and large
numbers of transactions. These issues require significant time
and effort to address in a responsive brief. It also appears
from an initial review of the brief that the General Counsel

raises new factual issues that require investigation by the
Committees.

Further, Bobby Burchfield, the principal counsel to the
Committees in the MURs, has previous commitments -- including an
arbitration hearing beginning next week that will continue past
the current response date -- that will make it extraordinarily
difficult for him to devote substantial attention to this matter
until mid-April.
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2

While we are sensitive to the concern you expressed in
~ our telephone conversation that the Cowmission <boa not grant
?;Hmiom of time as a matter of course, the Committees have
tly responded tc the Commission at each stage of the
we do not make the request without due consideration. We

' fully submit that the circumstances warrant a full 30-day
;-'ui'zemion of time to respond (or, at the barest minimsum, a 20-day
‘"’.:tmion) so that the Committees will have adequate time to

- prepare a fair response to the issues raised by the General
‘Counsel’s brief.

We appreciate your consideration of this request.

Sincerely,

o s O B th—

Thomas O. Barnett

ec: J. Stanley Huckaby
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WASHINCTON, D C 208)

March 27, 1997

Covingtoa & Burling

1201 Pennsylvania Avenue, N.W.
P.O. Box 7566

Washington, D.C. 20044-7566

RE: MURs 3664, 4171, 4289
Dear Mr. Bamett:

This is in response 1o your letter dated March 19, 1997, requesting an additional 30 days
to submit your clients’ respense to the Gemsval Counssl’s Brief.

Considering the Fedusal Eloction Comasission’s responsibilities $0 act expeditiously in
the conduct of investigations, the Office of General Counsel cannot grant your full request, but

can only agree 10 a 20-day extension. Accerdiagly, hmhﬂbydhuﬂhu
April 22, 1997.

If you have any questions, please call me at (202)219-3690.
Sincerely,

Delanie DeWitt Painter
Attorney
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FEDERAL ELECTION COMMISSiON h ll 32 Pl .51

WASHINGTON DC NM6l

April 7, 1997

FROM: Lawrence M. Noble
General Commsel
BY: Knmm&hnnmr’
Associste General Counsel

SUBJECT: Bush-Quayle ‘92 Commitiees Request for Extension of Time - MURs 3664,
4171 and 4289

On March 13, 1997, the Office of General Counsel seat & Gensral Counsel’s Brief in
Matters Under Review (“MUR™) 3664, 4171 and 4239 10 the Bush-Quayle ‘92 General Committee,
Imc. (the “GEC™) and J. Stanley Huckaby, as reasurer, the Bush-Quayle Primary Commmittee, lac. (the
“Primeary Committee™) and J. Stanley Huckaby, as treasurer, and the Bush-Quayle ‘92 Compliance
Committee, Inc. (the “Compliance Committee™) and J. Stanicy Huckaby, ss treasuver (collectively, the
“Committees™). The Committees received the Brief on March 18, 1997, and their response was due in
15 days, on April 2, 1997.

On March 19, 1997, the Committees regucsicd an extension of times of 30 days, until
May 2. 1997, to respond to the General Counsel’s Brief. Attachanent. The reasons given for the
exiension request included counsel’s conflicting work commitments including an arbitration
hearing that would make it difficult for him to complete a response by the due date. The
Committees contend that the circumstances warrant a 30-day extension of time, or “at barest
minimum,” a 20-day extension of time.

By letter dated March 27, 1997, this Office granted respondents a 20-day extension of
time to respond to the General Counsel's Brief. The Committees provided detailed reasons that
substantiate their need for an extension of time, and do not appear to be attempting to delay the
enforcement process. However, given the age of these cases and the statute of limitations
concerns, this Office concluded that the full 30-day extension of time requested by the
Committees was not appropriate. Therefore, this Office has granted a 20-day extension of time
to the Committees. The responsive brief is now due on April 22, 1997.

Attachment
Letter from Thomas O. Bamett, Esq. dated March 19, 1997



BOBAY R. BURCHFELD
DINECT DiAL musBER
@O 8832 - 3IS0
DIRECT TELEFAR un@CR
@0 778-3380

April 22, 1997

VIA HAND DELIVERY

Delanie DeWitt Painter
Office of the General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MURs 3664. 4170. 4171. and 4289

Dear Ms. Painter:

You will find enclosed the response of the Bush-
Quayle ‘92 Primary Committee, Inc., Bush-Quayle ‘92 General
Committee, Inc., Bush-Quayle *92 Compliance Committee, Inc., and
J. Stanley Huckaby, as treasurer of each to the General Oounnl'
brief in the above-referenced matters under review (*MURs").

o 2
o
T
™~
@
™

Thank you for your attention to this matter.

7 80 4

Enclosures

cc: J. Stanley Huckaby
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In the matter of

Bush-Quayle ‘92 Primary Committee, Inc.,
and J. Stanley Huckaby, as treasurer,

Bush-Quayle ‘92 General Committee, Inc.,
and J. Stanley Huckaby, as trsasurer,

MURes 3664, 4171
and 4289

Bush-Quayle ‘92 Compliance Committee, Inc.,
and J. Stanley Huckaby, as treasurer

e N e e N o Y ant St Saf b

RESPONDENTS’ OPPOSITION TO GENERAL COUMSEL’S

Bobby R. Burchfield
Thomas O. Barnett

~N
O
O
T
™
[~ o]
M
T
L
«©
o

COVINGTON & BURLING

P.O. Box 7566

1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20044

(202) 662-5000

Attorneys for Respondents

April 22, 1997
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THE COMMISSION SHOULD TAKE NO FURTHER
ACTION CONCERNING THE EXPENSE REIMBURSEMENT
PROCEDURE FOR A CAMPAIGN FUNDRAISER . . . . .

A. Mr. Holt Was a Commercial Vendor . .

B. The Practice for Reimbursing Mr. Holt
Provided No Significant Financial Benefit
to the Primary Committee . . . . . . . .

THE COMMISSION SHOULD TAKE NO FURTHER
ACTION CONCERNING THE REPORTING OF DEBTS
AND OBLIGATIONS . . . . F R L Y

A. The Committees Used Their Best Bfforts
to Report Expenditures and Debts and
Ohxlicgetions . . . . = &% MIE e

The Standard Proposed by the General
Counsel Is Arbitrary and Capriciocus .

The Invoices Did Not Become "Debts
and Obligations®" Under Section y
104.11(b) Until After Being Reviewed
and Approved by the Committees . . .

The General Counsel’s Recommendation
Is Based on Flawed Audit Staff
Calculations . . . o 5 o o oreaegs

1. The Audit Staff Did Not Properly
Determine the Date on Which
the Committees Received Invoices .

The Audit Staff Improperly Included
Debts and Obligations for Less than
$500 That Were Paid and Reported in
a Timely Manner . . . . . sy .

Even If the Commission Were To Find
Probable Cause to Believe that the
Committees Are in Violation of the
Reporting Requirement in Section
104.11(b), No Civil Penalty Is
Warranted 2 " P iny
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in the matter of

Bush-Quayle ‘92 Primary Committee, Inc.,
and J. Stanley Huckaby, as treasurer,

MURs 3664, 4171
and 4289

Bush-Quayle ’'92 General Committee, Inc.,
and J. Stanley Huckaby, as treasurer,

Bush-Quayle ‘92 Compliance Committee, Inc.,
and J. Stanley Huckaby, as treasurer

TP P sl N e P N et N S il P

RESPONDENTS’ OPPOSITION TO GENERAL COWMSEL’S BRIRF

On March 18, 1997, the Bush-Quayle ‘92 Primary
Committee, Inc. (the "Primary Committee®), Bush-Quayle ‘92
General Committee, Inc. (the "General Committee"), Bush-Quayle
‘92 Compliance Committee, Inc. (the "Complianee Committee"),
and J. Stanley Huckaby, as treasurer of each (collectively,
the "Committees"), received the General Counsel’s Brief
recommending that the Commission find probable cauze to
believe that the Committees violated the Federal Election
Campaign Act in the above-referenced MURs. By letter dated
March 27, 1997, the Commission granted the Committees an
extension of time until April 22, 1997, to submit a responsive
brief.

The General Counsel’s arguments can be grouped into

two sets of issues. First, the General Counsel takes the




28043824955

“ B

- position that the Primary Committee did not prepay the

expenses of a campaign fundraiser, Mr. Robert Holt, and that,
as a result, the Primary Committee received a transitory in-
kind campaign contribution during the reimbursement period.
Second, the General Counsel believes that the Committees did
not properly report outstanding debts and obligations. In
both instances, the timing of the action is the sole issue.
The General Counsel confirms that the Committees fully
reimbursed Mr. Holt for his expenses and that the Committees
fully reported their expenditures. There has been no
allegation, and of course there is no evidence, that any of

the Committees intentionally violated the law.¥

T« THERE COMMISSION SHOULD TAKE NO FURTHER ACTION CONCERNING
THE EXPEMSE REIMBURSEMENT PROCEDURE FOR A CAMPATGHN
FUNDRAISER.

The General Counsel recommends finding probable
cause to believe that the Primary Committee temporarily

received an in-kind contribution from Mr. Robert Holt, a

campaign fundraiser, because his expenses were not paid in

advance. (G.C. Br. at 5.)% The Primary Committee

i/ The Committees responded on November 4, 1996, to the
Commission’s reason-to-believe findings for these MURs and
incorporate by reference those responses.

2/ The General Counsel does not identify the expenses of

Mr. Holt that are the subject of the recommended probable

cause finding. The Primary Committee requests that the

Commission provide a statement listing each expenditure at

issue and that the Primary Committee be allowed an opportunity

to address the specific expenditures after receiving
(continued...)
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' respectfully submits that the Commission should take no

further action for two reasons.

A. Mr., Holt Was a Commercial Vendor

Commission regulations provide that:

" [a] commercial vendor that is not a
corporation may extend credit to a . . .
political committee . . .[which] will no
be considered a contribution . . .
provided that the credit is extended in
the ordinary course of the commercial
vendor’s business and the terms are
substantially similar to the extensions of
credit to nonpolitical debtors that are of
similar risk and size of obligation." (11
C.F.R. § 11&.3:)

The Primary Committee’s reimbursement of Mr. Holt’s expenses
complied with this regulation.

Mr. Holt provided the Primary Committee with
fundraising services similar to those he provides to a varisty
of political campaigns as well as charitable and other
organizations. (See Holt Decl. at YY 1-4, included as Ex. A.)

These services were of a kind commonly purchased by campaigns

280438249296

from commercial vendors.? Pursuant to his standard business

#/(...continued)
clarification from the Commission. In the meantime, the
Primary Committee is responding on the assumption that the
expenses include those 1dentified in Attachment 4 to the
Interim Audit Report cf the Primary Committee dated April 1,

- oo oo

14934 .

¥ The Commission has reviewed and approved numerous
instances in which political committees have obtained similar
help from fundraising organizations. (See, e.g., Adv. >
1991-32, Fed. Election Camp. Fin. Guide (CCH) 6048 at 11,787
{1992) (creating donor list and speaking with potential
(continued...)
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practice when travelling on behalf of clients, Mrxr. Holt
submitted an invoice for any expenses incurred in providing
his services to the campaign. (Holt Decl. at § 4.) The
Committee promptly paid each invoice upon receipt. The
Commission staff has confirmed that Mr. Holt received full
reimbursement for his expenses and that the longest "advance"
remained outstanding for only 47 days (G.C. Br. at 5), and was
promptly paid upon submission of an invoice. This practice
was no more favorable than Mr. Holt’s treatment of other
campaigns and non-political organizations using his
fundraising and other business services.

The General Counsel does not dispute that Mr. Holt's
expenses were properly reimbursed if he was a commercial
vendor. Rather, the General Counsel takes the position that
Mr. Holt was not a commercial vendor because he "was
volunteering his services® and because he "is in the oil
business, rather than a commercial vendor of fundraising
services." (G.C. Br. at 5-6.) We respectfully submit that
neither fact disqualifies Mr. Holt from rendering services as
a commercial vendor.

First, "commercial vendors®" are defined as "any
persons providing goods or services to a candidate or

political committee whose usual and normal business involves

¥ (...continued)

donors) ; Adv. Op. 1991-18, Fed. Election Camp. Fin. Guide
(CCH) 9§ 6023 at 11,721 (1991) (calling potential donors); Adv.
Op. 1992-24, Fed. Election Camp. Fin. Guide (CCH) ¥ 6067 at
11,830 (1992) (fundraising speeches) .)
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the sale, rental, lease or provision of those goods or
services.” (11 C.F.R. § 116.1(c).) The regulations do not
prohibit Mr. Holt, or any other individual commercial vendor,
from donating his or her personal time. Indeed, the
Commission has addressed numercus instances in which a
"commercial® service is provided by an individual without
charge. (See, e.g., Adv. Op. 1980-42, Fed. Election Camp.
Fin. Guide (CCH) § S507 at 10,583 (1980) (entertainer
providing free service at a concert with reimbursement for
expenses) ; Adv. Op. 1982-4, Fed. Election Camp. Fin. Guide
(CCH) § 5671 at 10,880 (1982) (donation of labor for office
renovation) .)

The Commission has advised in an analogous context
that an accounting firm providing services as an in-kind
contribution may extend credit for expenses to a political
committee on the same terms provided to other clients. (See
Adv. Op. 1991-37, Fed. Election Camp. Fin. Guide (CCH) ¥ 6040
at 11,763, 11,766 (1991) (allowing donee campaign to be
charged for expenses while receiving accounting and other
consultation services as an in-kind contribution). It makes
no difference in terms of benefit to the campaign whether
Mr. Holt incurred the expenses as a paid consultant or as a

volunteer .Y

&/ An interpretation of the commercial vendor regulation as
inapplicable to volunteers would raise serious First Amendment
concerns. It would, with no adequate justification, treat an
individual commercial vendor that desired to volunteer for a
(continued...)
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Second, the fact that Mr. Holt also is in the oil
business does disqualify him from commercial vendor status.
We dare say that virtually all vendors of services to
political campaigns engage in businesses other than those
relating to political campaigns, and nothing in the regulation
defining commercial vendor requires that the "usual and normal
business" be the “exclusive®" business. (See 11 C.F.R.
§ 116.1(c).) Mr. Holt’'s uncontradicted declaration
establishes that he regularly provides fundraising services to
a variety of political and charitable organizations on the
same terms provided to the Primary Committee. (See Holt Decl.
at §4.)¥

Because Mr. Holt was acting as a commercial vendor,
the Primary Committee’s reimbursement of his sxpenses

conformed to Commission regulations.

(. ..continued)

campaign differently than such a vendor who was being paid.
Moreover, the regulation as interpreted by the General Counsel
would impose an unjustifiable burden on a campaign that
accepted the service of a volunteer commercial vendor, thus
restricting the campaign’s First Amendment rights of speech
and association.

2 Nor does it matter whether Mr. Holt earns money through
his fundraising activities. The regulation defining a
commercial vendor explicitly includes individuals who
*provide", but do not sell, rent, or lease, the goods or
services at issue.
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B. The Practice for Reimbursing Mr. ‘gzzzighd Mo
Significant Financial Benefit to the
Committee,

The Commission adopted the regulations concerning

the extension of credit to campaigns:

"out of a concern that during critical
periods in a campaign when an authorized
committee is experiencing financial
difficulties, individuals may attempt to
circumvent the contribution limitations by
paying committee expenses and not
expecting reimbursement for substantial
periods of time.” (Analysis at 4, citing
Explanation and Justification for 11
C.F.R. § 116.5(b), 55 Fed Reg. 26,382-83
(June 27, 1989).)

The Primary Committee received no significant finmancial
benefit from the process for reimbursing Mr. Holt. All of
Mr. Holt's campaign-related expenses were paid by the Primary
Committee promptly upon receipt of the invoice. As cbserved
above, no expense was outstanding for more than 47 days, and
most for far less. At all times until Mr. Holt resigned from
the Primary Committee in July 1992, the Primary Committee had

a cash balance of millions of dollars. (See Davis Decl. at

280438258000

§ S. Ex. B.) Because of the minimal average outstanding

balance for Mr. Holt'’'s expenses, the Primary Committee clearly
intended to obtain no benefit from the timing of the
reimbursement, and certainly obtained no such benefit.¥

Further, Mr. Holt's expenses were duly included in the

&/ The Primary Committee has recalculated the ocutstanding
balance and concurs that the maximum outstanding balance was
$12,598. This amount, however, is misleading. The typical
outstanding balance was substantially less, usually less than
half that amount. (See Davis Decl. at { 5.)
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" expenditure reports filed with the Commission. It is not
T plausible that the Primary Committee was seeking to
'éircumvcnc the contribution limitations" through its

reimbursement procedures.

The Primary Committee respectfully submits that no
vioclation occurred and that, even if the Commission were to
conclude otherwise, the circumstances do not warrant any

further action by the Commission.

II. THR COMMISSION SHOULD TAKE NO FURTHER ACTION CONCERNING
THR REPORTING OF DEBTS AND OBLIGATIONS.

The Committees are required to report the amount and
nature of outstanding debts and obligations on a periodic
basis. (See 2 U.S.C. § 434(b)(8); 11 C.F.R. § 104.11(a).)
Debts and obligaticns in the amount of $500 or less wust be

reported at the time payment is made or within 60 days after

9804282500 |

the obligation is incurred, whichever comes first. "A debt or
obligation, including a loan, written contract, written
promise, or written agreement to make an expenditure, the
amount of which is over $500, shall be reported as of the date
on which the debt or obligation is incurred, except [for
certain recurring payments.]" (11 C.F.R. § 104.11(b).)

The General Counsel recommends finding probable

cause to believe that each of the Committees violated these
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- provisions by failing to report debts and obligations “as of
the date on which the debt or obligation [was] incurred.*
(3.C. Br. at 6 and 10.) The amounts questioned by the General

Counsel are as follows:

Primary Committee $1,767,548
General Committee $1, 786,098
Compliance Committee $ 235,587

(G.C. Br. at 7-9.)

Although the General Counsel does not identify the
specific debts and obligaticns included in its reccmmended
finding, the Committees proceed on the assumption that the
amounts at issue are those invoices listed on Attachment 6 to
the Interim Audit Report of the Primary Committee (April 1,
1994), Attachment 2 to the Interim Audit Report of the General

ay Of this amount, the audit staff identified only
$1,052,098 in invoices that were not reported within the same
period in which the audit staff inferred, albeit incorrectly,
that the underlying invoices were received by the Committees.
Although less than clear, it appears that the General Counsel
has added approximately $734,000 in General Committee
expenditures for travel on government conveyances that the
General Counsel believes should have been reported regardless
of whether the General Committee had received an invoice.
(See G.C. Br. at 8 and Factual and Legal Analysis for MUR 4289
at 2 (September 1996).) The calculations performed by Keith
Davis with respect to the General Committee address the debts
and obligations identified by the audit staff and attached to
the Interim Audit Report. The audit staff reviewed, but did
not question, the reporting of the travel invoices that the
General Counsel has added to the total.
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Committee (April 1, 1994), and Attachment 3 to the Interim
Audit Report of the Compliance Committee (April 1, 1994) .Y¥
Neither the General Counsel’s Brief nor the Interim
Audit Reports explain the method used to identify debts and
obligations that should have been reported. The audit staff,
from whose work the figures appear to be drawn, made the
incorrect assumption that every invoice dated during the first
three weeks or so of the month was received by the Committees
during the month and should have been included in the
disclosure report to the Commission for that month. The
General Counsel, however, takes a different approach under
which the Committees should have reported "debts as of the
time of incurrence, not the date of the invoice or check
authorization form, and to estimate the amount of the debt or
obligation if they are unable to verify the correct amount."

(G.C. Br. at 10.)¥

¥ The Committees renew their request (made in response to
the Commission’'s reason-to-believe finding) that the
Commission provide a schedule setting forth each debt and
obligaticn that the Commission believes should have been
reported along with an explanation of why the debt or
obligation was included. In addition, the Committees request
an opportunity to supplement their response in light of any
information provided by the Commission.

¥ As discussed in Section I11.B below, the General Counsel
interprets Section 104.11(b) in a manner inconsistent with
past applications to other presidential campaigns, including
the 1988 Bush campaign, without providing an adeguate
explanation for the change. (Cf. Federal Election Commission
v. Bush-Quayle ‘92 Primary Committee, Inc., 104 F.3d 448, 453-
55 (D.C. Cir. 1997) (vacating Commission repayment
determination for failure to explain a similar deviation from
prior application of regulations).)
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The Committees respectfully submit that the
Commission should take no further action on this issue for

several reasons: (i) the Committees used their best efforts

to collect and process invoices and report expenditures and

debts and cbligations in a timely fashion; (ii) the standard
proposed by the General Counsel is arbitrary and capricious;
(iii) the invoices did not become “"debts and obligations*®

within the meaning of Section 104.11(b) until after they were

received and approved by the Committees, (iv) even if Section

104.11(b) does apply, the Commission has not properly
calculated the debts and obligations that should have been

disclosed, and (v) no civil penalty is warranted.

A. The Committees Used Their Best Efforts to Report
E T 1 Del i Obli ,

Both Congress and the Commission have recognized
that providing all information required by the statute and

regulations may, at times, be impossible. Accordingly,

9&043855004

Congress provided (and Commission regulations reiterate):

*"When the treasurer of a political
committee shows that best efforts have
been used to obtain, maintain, and submit
the information required by this Act for
the political committee, any report or any
record of such committee shall be
considered in compliance with this Act

e (2 TS.C. 21} .)

The Committees exercised their best efforts promptly to comply
with the reporting requirements for expenditures and debts and

obligations.
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The Committees took extensive measures, and spent
substantial resources, to address these concerns while
simultaneously seeking to ensure prompt payment and reporting
of campaign expenditures and, where prompt payment was not
made, to report outstanding debts and obligations. For
example, the Primary and General Committees assigned field
personnel to travel with the candidates and pay vendors during
or immediately after each event. (See Davis Decl. at 1 6, Ex.
B.) These expenditures were reported by facsimile to the
Committees’ headquarters and included on the next expenditure
disclosure report to the Commission. (Id.)

When expenses could not be paid immediately, the
Primary and General Committees’ standard practice for
processing and paying invoices was as follows: (i) vendors
were instructed to submit all invoices to a special mailing
address, which was checked daily by the national headquarters,
or risk forfeiting the right to payment; (ii) if, however, the
vendor did not use the special mailing address, Committee
personnel were instructed immediately to forwaxrd invoices to
the national headquarters; (iii) upon receipt, Committee
personnel would prepare a check authorization form to confirm
that each invoice was valid and, if so, submit the invoice to
the Accounting Department; and (iv) upon receipt, the

Accounting Department would date stamp the check authorization

form and process a payment check within a few days, and often
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within 24 hours. (See Davis Decl. at {1 7.)% The
Compliance Committee followed the same procedure, with the
exception that the Accounting Department did not date stamp
the check authorization forms. (See Davis Decl. at § 7.)

The Committees established this procedure not only
to ensure prompt payment and reporting of expenditures, but
also to ensure that fraudulent or otherwise invalid invoices
were not paid and/or reported. (See Davis Decl. at 1 8.) A
presidential campaign typically receives hundreds of thousands
of dollars in invoices for expenses that either were never
incurred or are not attributable to the presidential campaign.
(Id.) For example, the Primary and General Committees
received numerous invalid invoices from state party events for
which the Committees were not responsible. (Id.)3/ The
General Counsel concedes that the Committees had a
*legitimate® concern regarding the proper processing,
verification, and payment of expenditures (at page 10).

The Committees consistently adhered to this

procedure for paying invoices. Indeed, of the Primary

a8/ This procedure is identical in material respects to the
procedure used by the 1988 campaign of President Bush (see
Davis Decl. at § 17) and by the Clinton/Gore ‘92 campaign
committee (see Report of the Audit Division on Clinton/Gore
‘92 Committee and Clinton/Gore ’'92 General Election Compliance
Fund at 27 (December 27, 1994)).

us The General Counsel agrees (at page 10) that concern over
the receipt of "invalid or even fraudulent invoices from
vendors is legitimate,* but argues that the concern is limited
to payment of such invoices. The reporting of invalid or
fraudulent invoices, however, would undermine the goal of
accurate disclosure.
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Committee invoices that the audit staff identified during the
post -election audit process as not reported as a debt or
obligation, all but $12,893 were paid within and reported for
the same reporting period in which the Accounting Department
received the invoice. (Davis Decl. at § 9.)3/ Similarly
for the General Committee, only 5 percent of the expenditures
challenged by the audit staff (or $55,653) were not paid
within and reported for the same reporting period in which the
Accounting Department received the invoice. (Id.) For the
Compliance Committee, all but three invoices (totalling
$30,386) were paid within and reported for the same reporting
period in which the check authorization form was dated. (Id.)
The system was extremely successful. Overall, the
Primary Committee made expenditures in excess of $38 million,
and over 98 percent of those expenditures either were not
questioned by the Commission or were paid within the same
reporting period as the first indication that the Primary
Committee had received the invoice (i.e. the date on the check
authorization form). (Id. at 9§ 11 and 13.) For both the
General and Compliance Committees, the figure is over 99

percent. (Id. at 19 9, 11, and 13.)3’ The General

iz In the relatively few instances in which the Accounting
Department was unable promptly to process an invoice, each
Committee reported the debt on the next disclosure report.
(1d.)

a2’ Most check authorization forms have two dates. The first
is the date placed on the form by campaign personnel
responsible for determining the validity of the invoice. (Id.

(continued...)
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Counsel’s assertion that the Committees "did not even attampt
to estimate” certain debts and obligations (see G.C. Br. at '
10) ignores the extensive efforts made to collect, process,
and pay invoices so that they were reported as expenditures in
the reporting period.

The reasonableness of the Committees’ approach is
underscored by the use of a similar system by Clinton/Gore ’'92
Committee and Clinton/Gore ‘92 General Election Compliance
Fund. The Clinton campaign explained its reporting method as
follows:

"[Tlhe Committee’s accounting staff which

was responsible for entering debts and

compiling the information to produce the

debt schedules had no information

concerning those debts until such time as

the information regarding the debts was

submitted to the accounting department.

The Committee is somewhat mystified as to

how it was supposed to know about debts

prior to the time they were entered into

the accounting system.”™ (Final Audit
Report at 27 (December 27, 1994).)%

2/ (...continued)

at ¥ 17.) The second date is the date stamp placed on the
form by the Accounting Department after the invoice was
validated. (Id.) Although the Accounting Department date
stamp is the proper basis for determining when a debt was
outstanding and reportable, the figures in the text use the
earlier date and demonstrate the prompt processing of the
invoices by each Committee.

s The Committees do not know what actions the Commission
may have taken with respect to the Clinton/Gore campaign on
this issue. If, however, the Commission has decided not to
pursue the issue for the Clinton/Gore campaign, the Committees
urge the Commission to treat the Bush-Quayle Committees
consistently.
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All of the Committees’ substantial efforts were made
in a good faith attempt to collect and report the information
required by the statute and the regulations. If, in
hindsight, the Commission would have preferred that the
Committees establish a different system, this judgment should
not distract the Commission from the extensive efforts that
were made by the Committees. Nor should the Commission lose
sight of the past practice, such as that approved for the 1988
Bush campaign, upon which the Committees reasonably were
relying during the 1992 election cycle. Congress recognized
that practical difficulties would arise and sought through the
"best efforts" provision to give credit to political
committees striving in good faith to comply with the federal
election laws. We respectfully submit that the Commission
should apply the “best efforts" provision as it was intended

and take no further action in this regard.i¥

B. The Standard Proposed by the General Counsel Is
Arbi ic e :

The General Counsel takes the position that the

Committees "must report debts as of the time of incurrence,
not the date of the invoice or check authorization form, and

to estimate the amount of the debt or obligation if they are

1/ A decision to take no further action would be consistent
with the Commission’s treatment of other alleged violations of
the requirement to report debts and obligations cited in the
General Counsel’s brief (at p. 12 n.8). In MURs 2706 and
3494, for example, the Commission took no further action after
making a reason-to-believe finding.
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unable to verify the correct amount." (G.C. Br. at 10.) Put
simply, no campaign, and especially not a presidential
campaign, could mest this standard. Presidential campaigns
spend millions of dollars in a matter of months. The General
Committee, for example, expended over $50 million in just
three months. (See Davie Decl. at § 15.) These empanditures
were "incurred" in locations spread across the country by
hundreds of field personnel in thousands of transactions.
(Id. at § 14.) It is simply not possible for a political
committee to know -- or to estimate -- the expenditures at the
time each is incurred.i¥

The Commission should reject the interpretation
proposed by the General Counsel for at least two reasons.

First. to our knowledge, the Commission has paver
applied the standard in the strict form posited by the General
Counsel. Keith Davis confirms that the Commission has never
in his 17 years of experience required any campaign with which
he has been involved to report each and every debt and
obligation over $500 as of the time each was incurred,
regardless of whether an invoice had been received. (Davis

Decl. at § 16.) Rather, both before and after the 1992

= The General Counsel suggests that presidential committees
can reasonably estimate expenditures at any time because they
must "be aware of the amount of their debts and obligations
when they are incurred* so as to stay within the overall
expenditure limit. (G.C. Br. at 13.) The expenditure limit
may require political committees to establish overall budgets,
but committees do not, and cannot, track specific debts in all
amounts over $500 as they are "incurred."
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election cycle, the Commission has accepted reascnable efforts
to report debts and obligations as soon as the accounting
department in the campaign became aware of them. (Id.)

Taking the specific example of travel on Air Force I
and Air Force 1I, in each of the four presidential elections
between 1976 and 1992 at least one of the candidates used
government conveyance for campaign travel. Neither the 1988
campaign of then-Vice President Bush nor, to our knowledge,
any other campaign since the passage of the Federal Election
Campaign Finance Act has reported estimates of unbilled costs
incurred for Air Force I and Air Force II. (Id. at § 17.) 1In
1988, President Bush’s campaign experienced difficulties
obtaining invoices from U.S. government employees similar to
those experienced by the Committees in 1992. . (Id.) The 1988
Bush campaign -- like the 1992 campaign -- did not report such
expenditures until after the accounting department received
invoices. (Id.) Because many of the invoices were not
received until weeks or months after the November 1988
election, the underlying expenditures also were not reported
until after the election. (Id.) Notwithstanding the full
disclosure of this practice to the Commission audit staff, the
Commission raised no objection. (Id.)

The General Counsel provides no justification for

deviating from the Commission‘s prior practice.’ To the

i The three MURs cited by the General Counsel (at page 12
n.8.) do not support the recommended finding. In MUR 3494,
(continued...)
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contrary, the General Counsel confirms that the regulation in

effect during the 1988 election cycle -- requiring debts and
obligations to be reported "as of the time of the transaction*
-- has the same meaning as the 1992 and 1996 version of the
regulation -- requiring reports "as of the date on which the
obligation was incurred.”" (See G. C. Br. at 12.) Adopting a
new interpretation of the regulation without adequate
justification will not withstand judicial scrutiny. As the
D.C. Circuit only recently admonished:

*[A]ln agency changing its course must

supply a reasoned analysis indicating that

prior policies and standards are being

deliberately changed, not casually
ignored, and if an agency glosses over or

/(.. .continued)

the General Counsel’s Report takes the position that a
computer lease entered into in May 1990 "should have been
reported as a debt and an expenditure as of the date of that
writing." (Pirst General Counsel’s Report at 16 (December 7,
1992) (emphasis added).) Further, notwithstanding the
existence of a written contract that went unreported from May
1990 until after the general election, the Commission
ultimately took no action and closed the file.

In MUR 2706, the General Counsel recommended taking
no action against the campaign for failure to report an
outstanding debt because the campaign "did not receive an
invoice for the services conducted by . . . the last day of
the . . . reporting period." (First General Counsel’s Report
at 8 (February 7, 1989).)] The Commission accepted the
recommendation and took no further action.

In MUR 2304, the campaign acknowledged that it had
received invoices for approximately $150,000 of the
expenditures at issue that "should have been reported as debts
and were not." (General Counsel’s Report at 3-4 (May 22,
1987).) The Commission entered into a conciliation agreement
that resolved the alleged failure to report $225,733 in debts
along with $7,050 in illegal contributions for payment of a
civil penalty of only $1.500. (Conciliation Agreement for
MUR 2304 (May 5, 1988).)
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swerves from prior precedents without

discussion it may cross the line from the

tolerably terse to the intolerably mute.®

Bush-Quayle ‘92 Primary Committee, Inc. v.

Federal ERlection Commission, 104 F.3d 448,

453 (D.C. Cir. 1997) (guoting Greater

Boston Tel. Corp. v. FCC, 444 F.2d4 841,

852 (D.C. Cir.), cert. denied, 403 U.S.

923 (1971)).

Where, as here, the Commission has approved, both before and
after the 1992 election cycle, reporting practices by
political committees similar to those adopted by the
Committees, the Commission should take no further action with
respect to this issue.

Second, adoption of the General Counsel’s
interpretation would impose a crippling burden on political
campaigns. (Davis Decl. at 1Y 14-15.) The burden not omly
would impermissibly infringe protected political speech
activities, but also would create an unacceptable risk of
arbitrary or discriminatory enforcement -- a risk amply
illustrated by the current proceedings. The General Counsel
simultanecusly has adopted two inconsistent standards in the
same investigation. In the Factual and Legal Analyses for the
reason-to-believe findings in MURS 4170, 4171 and 4289, the
General Counsel explained that the "amount identified by the
Audit Division includes only thcse debts where payments were
not reported until reporting periods after the ones in which

the [Committee] received invoices." (E.g., Factual and Legal

Analysis for MUR 4289 at 2 (September 1996).) At the same

time, the General Counsel has included travel-related debts
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regardless of whether the General Committee had received
invoices. (G.C. Br. at 8.) Indeed, the audit staff
presumably passed over many of the same travel invoices that
the General Counsel now seeks to include.

A regulation that grants unfettered discretion to an
enforcement authority will not be upheld precisely because it
allows such arbitrary enforcement. In an analogous context,
the Supreme Court has explained as follows:

* [W]le have recognized recently that the

more important aspect of the vagueness

doctrine ‘is not actual notice, but the

other principal element of the doctrine --

the requirement that a legislature

establish minimal guidelines to govern law

enforcement .’ Where the legislature fails

to provide such minimal guidelines, a

criminal statute may permit ‘a

standardless sweep [that] allows

policemen, prosecutors and juries to

pursue their personal predilections.’"®

Kolender v. Lawson, 461 U.S. 352, 358

(1983) (internal citations omitted) .W
Here, the Committees did not know before the election (and, in
view of the inconsistency between the audit staff and the
General Counsel, still do not know) what standard will be
applied to reporting of debts and obligations.

The Commission should reject the interpretation of
the General Counsel and continue to apply Section 104.11(b) to

allow political committees to report expenditures, debts, and

8 See also Papachristou v. City of Jacksonville, 405 U.S.
156, 162 (1972) ("ordinance is void for vagueness, both in the
sense that it fails to give a person of ordinary intelligence
fair notice that his contemplated conduct is forbidden by the
statute and because it encourages arbitrary and erratic
arrests and convictions.") (citations omitted).
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obligations as they reasonably become aware of them. Any
other approach would constitute an unnecessary, and
impermissible, burden on protected First Amendment activities.

L. The Invoices Did Not Become "Debts and Obligations*
Under Section 104.11(b) pntil After Being Reviewed

e

The General Counsel recommends finding probable
cause to believe that the Committees violated Section
104.11(b), which provides for the reporting of debts and
obligations, "including a loan, written coptract., written
promise or written agreement to make an expenditure."

(11 C.F.R. § 104.11(b) (emphasis added).) The omission of the
adjective "written® before "loan" is inconsequential, since
the regulations make clear that a loan must be "evidenced by a
written instrument." (See 11 C.F.R. §§ 100.7(b) (11) and
100.8(b) (12).) These examples of written debts serve to limit
the scope of the regulation to similar situations. (See,
e.g., Hawkeye Chemical Co. v. St. Paul Fire & Marine Ins. Co.,
510 F.2d 322, 327 (7th Cir.), cert. denied, 421 U.S. 965
(1975).) Thus, the regquirement to report outstanding "“debts
and obligations" under Section 104.11(b) is limited to
situations in which the political committee has made a written
promise or a written agreement to make an expenditure. Then,
and only then, will the reporting committee have a reasonably
definite basis for determining the amount of its unbilled

obligation. This is the way the Commission has always applied
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the regulation in the past. (See Davis Decl. at Y 16; MURs
2304, 2706, and 3494 discussed in note 17 above.)

Applying the regulation to the expenditures at issue
here, there was no written promise or written agreement by the
Committees until they had received and approved the invoice
for payment.¥ Accordingly, these expenditures did not
become reportable "debts and obligations® within the meaning
of Section 104.11(b) until each invoice was received by the
Accounting Department, which is indicated by the departmental
date stamp on the check authorization form.i®¥ The
Committees complied with this standard. (See Davis Decl. at
19,

The General Counsel argues that "in context ... the
terms “debts and ‘obligations’ include but are not limited to
the specifically enumerated sources.” (G.C. Br. at 11). The
context of the regulation, however, indicates that it was not

intended to impose such an extraordinarily burdensome

B/ The mere issuance of an invoice by a vendor, the event
upon which the audit staff appears to have relied, represents
no more than a reguest for payment by the vendor that may, or
may not, reflect a promise or agreement by the recipient
Committee. As discussed above, political committees receive
significant numbers of invalid invoices. It does not, in any
event, reflect a wrjtten promise or agreement by the
Committees until it is approved.

&/ This interpretation is consistent with the actions of the
Clinton/Gore campaign, which did not report outstanding
invoices until received by the accounting personnel who
prepared disclosure reports.
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reporting requirement.il’ The General Counsel agrees that

the Commission did not intend to impose any new reporting
requirement when it promulgated the current version of Section
104.11(b) in 1990. (G.C. Br. at 12.) This concession is
critical.

As observed above, the Commission has DEer
consistently applied the regulation in the mannexr now proposed
by the General Counsel. Indeed, our research has not
identified a single presidential committee for which the
Commission has sought to enforce an obligation to rxeport debts
and obligations as the General Counsel recommends here.

The Commission has not consistently applied the
standard proposed by the General Counsel because, as discussed
above, it would be impossible to meet. The Committees
incurred expenses on a massive scale without a contemporaneocus
written agreement oOr written promise. (See Davis Decl. at
¥ 14-15.) It would be virtually impossible for the Treasurer
to monitor expenses as they are incurred by each individual.

Moreover, the Treasurer would have no basis for providing any

a/ The decision in FEC v. Massachusetts Citizens for Life,
769 F.2d 13, 17 {(1st Cir. 1985), aff’d, 479 U.S. 238 (1986),
cited by the General Counsel at p. 11, merely holds that the
term "includes®™ may not limit the statutory meaning where the
context indicates such limitation was not intended. As
discussed in the text, the context of § 104.11(b), and the
Commission’'s past and present application of it, indicate that
no broader meaning was intended. Further, the Committees
should not be subject to civil penalties for relying on a
reasonable interpretation of the statute, even if the
Commission adopts another interpretation. (Cf. General
Electric Co. v. U.S. E.P.A., 53 F.3d 1324, 1333-34 (D.C. Cir.
1995) .)
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meaningful estimate of expenditures of which it was not yet
aware.¥’ If political committees did provide speculative
estimates without any basis, the result would be an
unintelligible mass of information that would be confusing and
misleading. Speculative estimates also would be subject to
abuse. By providing inflated "estimates," for example,
committees could mask their financial status, hoarding
millions of dollars for a last-minute campaign blitz. In
contrast, where the committge -- as opposed to a vendor --
produces or affirms a written document promising or agreeing
to make an expenditure, it can far more reasonably be charged
with knowledge of, and a contesmporaneous obligation to
disclose, the promise or agreement.

D. The General Counsel’s Recommendation Is Based on
F) i Audit Staff cCalculati )

The amounts in the General Counsel’s brief are based

on calculations performed by the audit staff that are flawed

for two reasons.

- 8 The Audit Staff Did Not Properly Determine the
Date on Which the Committees Received Invoices.

i The General Counsel believes that its interpretation of
the regulation is not unduly burdensome because a committee
can make a "reasonable estimate of debts and obligations until
the correct amount can be verified."™ (G.C. Br. at 12.) This
response does not explain what basis the Committees should
have used to provide estimates of debts, many of which the
Accounting Department was not even aware of at the time the
General Counsel believes the debts should have been reported.




1?.

9

280438250

A |

Although the General Counsel now argues that the
date on which the Coomittees received an invoice is not
relevant -- only the date of "incurrence®” matters -- the
calculations of the audit staff (and the Commission’s reason-
to-believe finding) were based on the assumption that a
violation had occurred "where payments were not reported until
reporting periods after the ones in which the . . . Committee
received invoices.* (E.g., Factual and Legal Analysis for
MUR 4171 at 9 (September 1996).) These calculations are
flawed because the audit staff used an improper method for
inferring the date the Committees received invoices.

During the post-election audit process, the
Commission audit staff indicated that it was assuming that the
Committees received each invoice within several days of the
date on the invoice. (See Davis Decl. at § 19.) Contrary to
the assumption of the audit staff, the date the invoice was
prepared is not a reliable indication of when it was received
by the Committees. For example, vendors frequently prepare
invoices days in advance of posting them in the mail. (Id.)
Delivery, especially from vendors outside the Washington, D.C.
area, can take a week or more after posting. (Id.) Further,

notwithstanding the Committees’ explicit instructions to use a

a/ The General Counsel has sought to avoid the problem of
determining when invoices were received by interpreting the
regulation to require reporting even before the receipt of the
invoice. As discussed above, however, this interpretation is
an insupportable standard that has never been consistently
applied by the Commission.
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'“.#.cill mailing address, sometimes an invoice was sent to the
“wrong address or simply not delivered. (Id.) In other

" instances, again contrary to instructions, the invoice was

forwarded through a third party. (Id.) Moreover, also

contrary to instructions, the invoice might have been sent to

" a field office and then had to be forwarded to the Accounting

Department. (Id.)

The General Cosmittee encountered particular
difficulty in obtaining invoices for travel on governmment
conveyances, including Air Force I and Air Force II. Despite
repeated requests from the General Committee, employees of the
U.S. government took substantial time preparing invoices.

(Id. at ¥ 20.) Many of these invoices arrived weeks or even
months after the date on the invoice. (Id.) . Nor, even if it
had been aware of a reporting requirement, could the General -
Committee have generated reasonable estimates of such
expenditures. In its final audit report, the Commission
acknowledged the "inherent difficulties"™ in determining the
amounts due even after the invoice had been received; the
difficulties existing before receiving the invoices were
imponderably severe. (See Final Audit Report of the General

Committee at 7 (December 27, 1994).)%

8 As discussed above, the same problems arose in obtaining
campaign-related travel invoices in 1988 for travel on Air
Force II by then-Vice President Bush. (Davis Decl. at § 17.)
The campaign in 1988 did not report these expenditures until
after receiving the invoices -- often well after the general
election -- and the Commission raised no objection during the
post-election audit. (Id.)
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The first confirmation of the date of receipt by a

" Committee appears on the check authorization form that was

completed at the outset of the review process. The Committees

have calculated that the following amounts of the invoices at
issue were paid within the same reporting period as the date

on the check authorization form:

Primary Cosmittee: $1,192,843
General Committee: $ 848,639
Compliance Committee: $ 205,201

(8ee Davis Decl. at Y7 9 and 13.)3/

= 38 The Audit Staff Improperly Included Debts and
Obligations for Less than $500 That Were Paid
and Reported in a Timely Manner.

Section 104.11(b) does not require a debt or
cbligation for less than $500 to be reported until "the tiwe
peymsnt is wmade or no later than 60 days after such obligation
is incurred, whichever comes first." (11 C.F.R. § 104.11(b).)
Based on a review of the records, the General Counsel appears
to have excluded many debts for less than $500, but
nonetheless included approximately $84,000 in such debts that

were paid within 60 days. These debts also should be excluded

from the invoices at issue. (See Davis Decl. at § 21.)

2/ Although the Commission audit staff had full access to
these invoices, the General Counsel claims that these
calculations have not been adequately documented by the
Committees. The supporting documents are included as
Exhibits C, D, and E so that the Commission may perform its
own calculations.
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The General Couneel appears to have included these
smaller amounts because it erroneocusly aggregated debts and
obligations for each vendor. Section 104.11(b), however,
addresses single debts or obligations and makes no provision
for aggregation by vendor. The General Counsel does not
dispute that these amounts should be excluded, but states that
the Committees have provided insufficient documentation to
support the calculations. (G.C. Br. at 13-14.) The invoices
are included in Exhibits C, D, and E to this response, so the

Commission staff may perform its own calculations.

After eliminating invoices paid during the same
reporting period as the date on the check authorization form
and those for less than $500 paid in a timely manner, the
disclosure of only the following amounts in debts and

obligations remains at issue:

Primary Committee: $ 518,090
General Committee: $ 175,903
Compliance Committee: S 30,386

(See Davis Decl. at 99 23, 24, and 25.) The Committees

respectfully submit that, at a minimum, the Commission should

limit its consideration of any further action to these

invoices.
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Even If the Commission Were To Find Prob ”'CIuoz
to Beliave that the Committees Are in tion o
the Reporting Requirement in Section 104.11(b), No

As a final consideration, in assessing whether to
take further action, the Commission should consider those

factors that a district court uses to evaluate whether a civil
gsanction is warranted: -

*(1) the good or bad faith of the

defendants; (2) the injury to the public;

(3) the defendant’'s ability to pay; (4)
the necessity of vindicating the authority

of the responsible federal agency."

Federal Election Commission v. Furgatch,

869 F.2d 1256, 1258 (9th Cir. 1989).

Applying these factors to the present case indicates that no
sanction is warranted.

First., the Committees undertook substantial efforts
to collect and report the information at issue. Indeed, there
is no suggestion that the Committees acted in anything less
than utwost good faith. The Committees’ practice gave them no
financial benefit or advantage over the opposition; all bills
were paid, and all expenditures were reported. Purther, in
the interest of cooperation, but without conceding error, the
Committees filed "amended reports which materially disclosed
the debts and obligations" identified by the Commission during
the post-election audit process. (G.C. Br. at 7 and 9.)

Second, the issue concerns only the timing of

disclosure, not the failure to disclose, much less acceptance

of illegal contributions or exceeding of expenditure limits.
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Put into perspective, the issues raised by the
General Counsel do not warrant significant unciion-. To
begin with, the Committees followed well-established practices
reviewed and approved by the audit staff in prior audits.

(See pp. 17-18 above; Davis Decl. § 16-17.) Moreover, over 98
percent of the Primary Committee:a total expenditures and over
99 percent of the General and Compliance Committees’
expenditures either were not questioned during the post-
election audit proce‘s or were reported as expenditures at
least for the reporting period following the date of the
invoice. (Davis Decl. at § 11 and 13.) With respect to the
invoices at issue, the majority were reported as expesditures
during the reporting period immediately following the peried
in which the invoices were dated. (Id. at Y 13.)

It is also noteworthy that, since a substantial part
of the invoices at issue were created and received after the
last reporting period before the election at issue (e.g., id.
at § 26), there was no intent or effect of depriving voters of
information pertinent tc their votes.

Third, imposition of a civil fine would require the

Primary and Compliance Committees to engage in expensive and
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burdensome fundraising activities that could cost as much as
the net amount raised. (See Davis Decl. at § 27-28.)

Fourth, where, as here, the Committees have filed
amended reports and responded to the requests of the
Commission during the post-election audit, there is no further
need to vindicate the authority of the Commission. Nor, given
the five years that have passed and the withdrawal of
President Bush and the Committees from the political process,
is there any need for prospective relief.

This case is similar in important respects tc that
in Federal Election Commission v. National Education
Association, 457 F. Supp. 1102 (D.D.C. 1978). 1In NEA, the
organization had adopted a "“reverse check-off" system for
collecting political contributions from its members. Although
the court held "that reverse check-off is a per se violation
of [the federal election laws]," it nonetheless ordered the
NEA only to return money to members that wanted a refund and
declined the Commission‘s request to assess a civil penalty.
The court explained that:

* (the] violation 1s not in the nature of

intentional disregard of the rights of its

dissenting members through coercion,

threats, and reprisals. Rather, it is

indirect infringement of those rights

through excessive zeal in trying to have a

Tgig.efficient collection system."” Id. at

Similarly, the Committees did not intentionally disregard

their obligations. To the contrary, they established an

efficient accounting system that, they believed, would meet
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the regquirements of the federal election laws without imposing
an undue burden on the campaign.

As a final consideration, the Commission’s treatment
of the non-presidential committees in the MURs cited by the
General Counsel (at p. 12 n.8) further supports a decision to
take no further action in this case. In MUR 2706, the
Commission took no enforcement action against the committee
for the failure to report the debts and cobligations at issue.
The Commission also took no action on the debts and
obligations issue in MUR 3494 despite the existence of a
written contract in May 1950 that was not reported until after
the general election. In MUR 2304, the committee was alleged
to have received $7,500 in illegal contributions and to have
failed to report debts and obligations of $225,000. The
Commission resolved both issues in the MUR by entering into a
conciliation agreement with a civil penalty of only $1,500.

It would, we respectfully submit, be
disproportionate and unfair for the Commission to seek
substantial civil penalties against the Committees in light of

their good faith efforts to report all expenditures and debts

and obligations as required by law.
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‘.'« | - Mﬂu m set forth above, the m‘&m
v“;{f should find that no violations have occurred and/or close the
- investigations.i
Respectfully submitted,

Bobby R. ;archfiold
Thomas O. Barnett

COVINGTON & BURLING

P.O. Box 7566

1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20044

(202) 662-5000

Attorneys for Respondents

April 22, 1997
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e The Committees also request that the Commission take due
consideration of the statute of limitations that would apply
to any enforcement proceedings.
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' 2 DECLARE UMDER PENMALTY OF PERJURY under the laws of
' the United States of America that the foregoing is true and
correct to the best of my knowledge, information, and belief.

- Dated: April 22, 1997
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ROBERT B. HOLT

A1 ra0rea Int
& BT G, I e
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1. Ny name is Robert §. Holt. Froa September 1991 through
July 1992, 1 served as Plrance Chairman of the Bush-Quayle ‘92
Prisary Cemmittes, Inc. Ouring that period, I speat mere than half
ny time fuadrsising fer President Geecye Bush’s realectien
campsign.

2. Immedistely after resigning se Pinasce Chairmanm of the
Bush-Quayle ’92 Prisary Committes, Inc., in late July 1992, I began
fundrais vith the Republican MNational Committes for {its
Victery ‘93 effort. Prom late July 1992 through the elestien en
November 3, I spent mere than half sy time engaged in fundraising
for Victery ‘92.

3. Z have also been involved in fundraising for Geergs Bush‘e
previcus caspaigns and for the 1989 Presideatial Imswgural. Per
years, I have done fundraieing Cor the DRapublican
Committes and for its Lagles pregras. Recantly, I have agteed
sarve a8 Pinance Chalrman for Ceocrge W. BSush’s “for
Governer of Texas.

4. I conduct wy fundraising activities on & voluntess besis.
when the fedaral election lawve are epplicable, and coneistent with
3y understanding of them, I alvaye seek peyssat fer travel and
telephons expences froa the entity on vhoes behall these expenses
are incurved. Ny asssistant send inveices te that emtity on
lettorhaed bearing the name “"Robert 8. Helt®, my businase neme.
wWhen I recaive pesyment of the invoicss, the precesds are deposited
into my cheeking account, and all expenses ars paid out of that
checking scosunt. Thie account is used for all of sy busisess and
volunteer activity. Any reimbursesent for businesse or volumteer

activity flows threugh this aceount as in & nerssl commarecial
transaction.

T DBCLARE WMDER PSWALTY OF PERJURY under the lews eof the
united States ¢f America that the foregeing is tree and correct.

Executed on OCtober 21, 1993

¢ A

Rodbert B. Nolt
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In accordance with 28 U.S.C. § 1746, I, Keith A.

Davis, hereby declare as follows:

1. During the 1992 Presidential election campaign,
I served as Assistant Treasurer to the Bush-Quayle ‘92 Primary
Committee, Inc. ("the Primary Committee"), Bush-Quayle ‘92
General Committee, Inc. (*"the General Committee"), and Bush-
Quayle 92 Compliance Committee, Inc. ("the Compliance
Committee”) (collectively, the "Committees"). As part of my
responsibilities, I was involved with virtually every aspect
of the finances of the Committees. This declaration is based
upon my personal knowledge.

2. I have more than 17 years of experience working
with political committees in their efforts to comply with the
federal election laws and have been involved with numerous
post-election audits of political committees by the
Commission. In 1988, for example, I served as Assistant
Treasurer to the presidential primary and general election
campaign committees for then-Vice President Bush and was the
principal contact with the Commission during the post-election
audits. Similarly, in 1996, I served as Treasurer to one
presidential campaign committee and have been involved in the
post-election audits of that committee as well as several

other committees.
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3. Mr. Robert Holt provided fundraising services
to the Primary Committee that were typical of the services
that the Primary Committee, as well as other campaigns with
which I have experience, purchased from commercial vendors.
For example, he developed a fundraising strategy, contacted
potential donors, recruited individuals to serve on the
Finance Committee, gave speeches, and provided advice to the
candidates. Mr. Holt devoted over half of his time to
fundraising responsibilities during much of the 1992 primary
campaign. It was the Primary Committee’s understanding that
Mr. Holt provided these services in the same manner he has
provided similar services to other political and charitable
organizations. For example, Mr. Holt provided similar
services on the same basis to President Bush’s 1988 primary
campaign.

4. Although he chose to volunteer his time,
Mr. Holt submitted invoices to the Primary Committee for his
expenses as did other vendors. The Primary Committee paid and

reported each invoice on a timely basis. Accordingly, the

notwithstanding his choice to volunteer his time.

5. The Primary Committee had a cash balance of
millions of dollars from the beginning of the primary campaign
through early August 1992. The Commission states in its
Analysis that the maximum outstanding balance owed to Mr. Holt

was $12,598. The average outstanding balance was much lower,

usually less than half that amount. Even at its maximum
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' balance., and considering the period it was outstanding, this

balance provided no, or at most a megligible, financial
benefit to the Primary Committee.

6. Each of the Committees took extensive measures,
and spent substantial resources, to ensure prompt payment and
reporting of campaign expenditures and, where prompt payment
was not made, to report outstanding debts and obligations.

FPor example, the Primary and General Committees assigned field
personnel to travel with the candidates and pay vendors during
or immediately after each event. These expenditures were
reported daily by facsimile to the Committees’ national
headquarters and included on the next expenditure disclosure
report to the Commission. The purpose and intent of the
Committees throughout the process was to report in good faith
all expenditures and debts and obligations in the manner and
time required by the statute and regulations.

7. Where expenses could not be paid immediately,
the Primary and General Committees’ standard practice for
processing and paying invoices was as follows: (i) vendors
were instructed to use a special mailing address, which was
checked daily by the national headquarters, or risk forfeiting
the right to payment; (ii) if, however, the vendor did not use
the special mailing address, Committee personnel were
instructed to forward invoices immediately to the national
headquarters; (iii) upon receipt, Committee personnel would
complete a check authorization form and submit the invoices,

if approved, to the Accounting Department; and (iv) upon




receipt, the Accounting Department would date stamp the
invoice and process a payment check within a few days, and
often within 24 hours. The Compliance Committee followed the
same procedure, with the exception that its Accounting
Department did not place a date stamp on the check
authorization forms.

é- The Committees established this procedure not
only to ensure prompt payment and reporting of expenditures,

but also to ensure that fraudulent or otherwise invalid

invoices were not paid and/or reported. A presidential
campaign typically receives hundreds of thousands of dollars

in invoices for expenses that either were never incurred or

were not attributable to the presidential campaign. For
example, the Primary and General Committees received numerous
invalid invoices from state party events for which the

Committees were not responsible. Reporting invalid invoices

9200
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requires amendments to reports, which involves considerable

administrative time and expense. Moreover, a report that

0 4

includes invoices ultimately determined to be invalid is as
misleading as a report that omits valid invoices.

9. The Committees consistently adhered to their

procedure for paying invoices. Of the invoices identified by

the audit staff during the post-election audit process as not

timely reported as debts or obligations by the Committees, the

vast majority were paid within the same reporting period in

which the Accounting Department received the invoice (as l

indicated by the date stamp on the check authorization form)
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the General Committee, the Commission has raised a question

about the timing of the disclosure of only 2 percent.

12. With respect to the invoices at issue, the
Committees were successful in quickly processing, paying., and
reporting the expenditures. There are three dates that track
the progress of the invoices for the Primary and General
Committees: (i) the date of the invoice, which presumably
indicates when it was prepared by the vendor (although not
necessarily the date it was sent to the Committee), (ii) the
date on which the check authorization form was first filled
out, which is the best indicator of the date on which it was
received by the national headguarters, and (iii) the date
stamp of the Accounting Department, which indicates when the
invoice was approv@d by the Conmittee. The invoices for the
Compliance Committee have only the first two dates.

13. As discussed above, virtually all of the
invoices at issue were paid during the same reporting period
as the Accounting Department date stamp. The large majority -
- $1,192,843 for the Primary Committee and $848,635 for the
General Committee -- was paid within the same reporting period
as the date on the check authorization form. Similarly, a
majority -- $1,313,457 for the Primary Committee and $623,299
for the General Committee -- was paid by the end of the
reporting period immediately following the date of the
invoice.

14. The Committees did not understand the 1990

amendment to the regulations to require a change to this
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longstanding accounting practice. Rather, the rules app.aalﬁ

to apply to "written" agreements that set forth a
predetermined amount to be paid on a definite date, and to be
applicable to committees settling debts for less than full
value. All or virtually all of the debts and obligations at
issue here were incurred without the benefit of such a written
contract. Even to attempt to keep track of the thousands of
expenditures made by hundreds of campaign personnel working
across the country at any given time would create an adminis-
trative nightmare that would cripple a campaign.

15. The Primary Committee made over $38 million in
expenditures in less than a year. The General Committee made
over $50 million in expenditures in less than three months.

It would be virtually impossible for the Treasurer to monitor
expenses as they are incurred by each individual. Further,
the Committees would have had no basis for estimating debts
and obligations at the time they were incurred. To attempt to
provide speculative estimates without any basis would not
provide the Commission or the public with meaningful
information and, if anything, would be highly misleading.

16. Based on my experience in working with campaign
finance issues for political committees and with Commission
audits of committee finances from 1980 through and including
the 1996 election cycle, no political committee has ever been
required to estimate outstanding debts and obligations at the
time of their incurrence as proposed by the General Counsel.

Rather, political committees routinely establish procedures




) 8043825037

-.-'
for collecting, processing, paying, and I‘portins*'ihiﬁiitﬂigg.
and outstanding debts similar to the procedures adopted by the
Committees, and the Commission previously has accepted such
procedures during its post-election audits.

17. To my personal knowledge, President Bush’s 1988
primary and general campaign committees did not report debts
and obligations for which invoices had not yet been received
by their accounting departments. The 1988 campaign of
President Bush -- like the 1992 campaign -- experienced
difficulty in obtaining invoices concerning travel on
government conveyances, including Air Force II. Many of these
invoices were not received by the campaign -- and thus were
not reported -- until weeks or months after the general
election. Although the Commission auditors of the 1988
committees were fully aware of this practice,. they raised no
question concerning this method of reporting.

18. Consistent with this general practice, the
Committees in 1992 did not treat invoices as outstanding debts
and obligations within the meaning of 11 C.F.R. § 104.11(b)
until they were received by the Accounting Department.
Nevertheless, and without conceding error, the Committees
submitted amended reports as requested by the Commission.

19. The Commission audit staff indicated during the
post-election audits that it used the date of the invoices to
infer the date on which they were received by the Committees.

However, the date an invoice was prepared is not a proper

indication of when it was received by the respective
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Committee. Por example, vendors frequently prepare invoicu-_ “
days in advance of posting them in the mail. Delivery,
especially from vendors outside the Washington, D.C. area, can
take a week or more after posting. I specifically recall that
many invoices were dated weeks or even months before the date
on which they were delivered to the Committees. Further,
sometimes an invoice was sent to the wrong address or simply
not delivered. 1In other instances, the invoice was forwarded
through a third party. Moreover, the invoice might have been
sent to a field office before being forwarded to the
Accounting Department.

20. The General Committee experienced particular
difficulties in obtaining invoices for expenses related to
travel on government conveyances, including Air Force 1 and
Air Force II. John Allen, Budget Liaison Director for
Presidential Travel for the General Committee, made repeated
requests for the invoices. Despite his efforts, employees of
the United States government took substantial time in
preparing invoices, and the General Committee often received
these invoices weeks or months after the date on the invoice.
As the Commission has previously recognized, the General
Committee did not, and could not, know the amount of the
invoices prior to their receipt.

21. The Commission appears to have adopted an
erratic approach with respect to the reporting of outstanding

debts and obligations of less than $500. With respect to the

Primary Committee, the Commission appears to have typically
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' excluded single debts for less than $500 from the caelculation

of the $1,767,548 at issue in the reporting of debts and
obligations. Nonetheless, the total includes $56,615 in
single debts for less than $500 that were paid within 60 days
as required by Section 104.11(b). With respect to the General
Committee, the Commission typically appears to have included
single debts for less than $500 in its calculation of the
amount at issue. The total of such debts included by the
Commission for the General Committee is $27,556.

22. Some national vendors, such as AT&T, provided
gservices to numerous Primary and General Committee field
offices and issued separate invoices from the vendor’s own
regional offices.

23. After eliminating the invoices paid during the
same reporting period as the date on the check authorisatiom
form as well as the expenses for less than $500 paid in a
timely manner, the remaining invoices at issue for the Primary
Committee amount to $518,090.

24. After eliminating the invoices paid during the
same reporting period as the date on the check authorization
form as well as the expenses for less than $500 paid in a
timely manner, the remaining invoices at issue for the General
Committee amount to $175,903.

25. After eliminating the invoices paid during the
same reporting period as the date on the check authorization

form, the remaining invoices at issue for the Compliance

Committee amount to $30,386.




o
-r
o
w
o~
o]

3

7804

- 11 -
26. Of the $203,459 in General Committee invoicit-n
that were not paid during the same reporting period as the
date on the check authorization form, over 60 percent --
$128,099 -- are dated after October 14, 1992 and would not
have been required to be disclosed prior to the general
election even if the date on the invoice triggered a reporting
requirement. Indeed, half of all of the General Committee
invoices at issue -- $507,387 -- are dated after the last
period for which reports were due to the Commission prior to
the general election.

27. The Committees do not have funds available to
pay any significant civil penalty. In order to raise such
funds, the Primary and Compliance Committees would have to
engage in time consuming and burdensome fundraising
activities. (The General Committee is prohibited from
engaging in any fundraising.) The only realistic method for
raising any substantial funds would be a direct mail appeal to
the Primary and Compliance Committee contributor lists.

28. The cost of raising funds during an election
campaign typically amounts to about one third of the funds
raised. To raise funds five years after an election, however,
the cost would be substantially greater. Since many of the
contributors on the Committees’ mailing lists have already
contributed substantial amounts to those Committees, raising
additional funds would be more difficult and less reliable

than during the 1992 Presidential election campaign. The

difficulty in raising funds now for the 1992 campaign is
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increased further by the extensive fundraising efforts made by
the 10 Republicans that sought the nomination for the 1996

Presidential election. As a result of these factors, I

estimate that raising the funds necessary to pay a civil
penalty could easily cost as much a the funds raised.
These costs do not include the time and effort by volunteers

helping with the fundraising efforts.

I declare under penalty of perjury that the
foregoing is true and correct. Executed in Alexandria,

Virginia, on April 22, 1997.
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In the matter of

- Push-Quayle ’'92 Primary Committee, Inc.,

and J. Stanley Huckaby, as treasurer,

Bush-Quayle ’'92 General Committee, Inc.,
and J. Stanley Huckaby, as treasurer,

Bush-Quayle ’'92 Compliance Committee, Inc.,
and J. Stanley Huckaby, as treasurer

il Nl i i St S St St N Vo it i et

MURs 3664, 4171
and 4289

Primary Committee Invoices

(bound separately)
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In the matter of

Bush-Quayle ‘92 Primary Committee, Inc.,
and J. Stanley Huckaby, as treasurer,

Bush-Quayle ‘92 General Committee, Inc., MORs 3664, 4171

and J. Stanley Huckaby, as treasurer, and 4209
Bush- Q\uyle ‘92 Compliance Committee, Inc.,
and J. Stanley Huckaby, as treasurer
EXHIBIT D
T
RESPONSE OF BUSE-QUAYLE ‘92 PRIMARY mﬁ Ime.,
- ‘;\,m

General Committee Invoioces

(bound separately)
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In the matter of

h-Quayle ‘92 Primary Committee, Inc.,
and J. Stanley Huckaby, as treasurer,

NORs 3664, 4171

Bush-Quayle ‘92 General Committee, Inc.,
and 4289

and J. Stanley Huckaby, as treasurer,

Bu-h—Qulylo ‘92 Compliance Committee, Inc.,
and J. Stanley Huckaby, as treasurer

B Nl NP N st Nt Ny utt St wm af P upp

Compliance Committee Invoices

(bound separately)
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" DUE TO THEIR SIZE, EXHIBITS C, D AND E OF THIS RESPONSE CAN
" BE FPOUND IN THEIR ENTIRETY IN MUR 3664
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BEFORE THE FEDERAL ELECTION ION RV
: 4302 e ia S
* In the Matter of ) |
‘Bush-Qusyle 92 Primary Committee, Inc., and ) m
J. Stanley Huckaby, as treasurer ) et
) MURs 3664, 4171, 4289
Bush-Quayle 92 General Commitiee, Inc., and )
J. Stanley Huckaby, as treasurer )
)
Bush-Quayle '92 Compliance Committee, Inc.,and )
J. Stanley Huckaby, as treasurer )
GENERAL COUNSEL’S REPORT

L BACKGROUND

On January 25, 1994, the Commission found reason 10 believe thet the Bush-Quayle ‘92
General Committee, Inc. (the “GEC™) and J. Stanley Huckaby, as treasurer, violated 2 U.S.C.
§ 434(b)8) and 11 C.F.R. §§ 104.11(b) and 9004.7 by failing to report estimated debts and
obligations imcurred for campaign-related travel (MUR 3664).' On September 10, 1996, the
Commission found reason to believe that the Bush-Quayle Primary Commitiee, Inc. (the
“Primary Committee™) and J. Staniey Huckaby, as treasurer, vielated 2 U.S.C. § 441a(f) by
sccepting excessive contributions in the form of staff advances from am individual, and 2 U.S.C.
§ 434(b)8) and 11 C.F.R. § 104.11(b) by failing to report debts and obligations (MUR 4171).
On the same date, in MUR 4289, the Commission found reason to believe that the GEC violated
2 U.S.C. § 434(b)8) and 11 C.F.R. § 104.11(b), and that the Bush-Quayle ‘92 Compliance

Committee, Inc. (the “Compliance Committee”) and J. Stanley Huckaby, as treasurer, violated

- The Commission originally made the reason to believe findings in MUR 3664 o July 20, 1993. The
subsequent findiags were made following FEC v. NRA Political Victory Fund, 6 F.3d 821 (D.C. Cir. 1993), petition
Jor cert. dismissed for lack of jurisdiction, 115 S.Ct. 537 (1994).




2US.C. §434(b)X8) and 11 C.F.R. § 104.11(b) by failing to report non-travel related debts and
obligations. The GEC responded to the reason to believe findings in MUR 3664 on October 23,
1993, and February 23, 1994, and the Committees responded to the reason to believe findings in

MURs 4171 and 4289 on November 4, 1996.
The Commission decided to enter into pre-probable cause to believe conciliation
negotiations with the Committees on September 10, 1996. The Committees made a counteroffer
on November 4, 1996 and negotiations ensued. However, negotiations were unsuccessful and on

March 11, 1997, the Commission rejected the Committees’ counteroffer and negotiations were

terminated. On March 13, 1997, this Office sent the Committees a letter and brief notifying them

[

e that this Office was prepared to recommend that the Commission find probable cause to believe
o that the violations occurred. On April 22, 1997, the Committees filed their responsive brief.
o Attachment 1.

N -

i probable cause to believe that: the Primary Commrittee violated 2 U.S.C. §§ 441a(f) and
<

& 434(b)8)and 11 C.F.R. § 104.11(b); the GEC violated 2 U.S.C. § 434(b)(8) and 11 CFR.
© §§ 104.11(b) and 9004.7; and the Compliance Committee violated 2 U.S.C. § 434(b)(8) and
.

11 C.FR. § 104.11(b). Moreover, this Office recommends that the Commission approve the

attached conciliation agreement.

2

Throughout this Report, “Committees”™ refers to the GEC, the Primary Committee and the Compliance
Commitiee. The “Act™ and the “FECA™ refer w the Federal Election Campaign Act of 1971, as amended, 2 US.C.

§§ 431-55.
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The Committees” brief generally reiterates the same substantive arguments that the

‘Committees have been making throughout the audit and enforcement processes.’ First, the

Primary Committee argues that the staff advances by Mr. Holt should be treated as extensions of
credit by a commercial vendor under 11 C.F.R. § 116.3, despite the fact that he volunteered his
fundraising services. Attachment | at 5-11. The Primary Committee contends that Mr. Holt was
a commercial vendor who provided volunteer fundraising services but sought payment for
associated travel and telephone expenses, based on his “standard business practice.” id.
services to other political campaigns, charitable organizations and other entities, and did not treat
the Primary Commitiee more favorably than these other organizations.* /d The Primary
Committee argues that Mr. Holt was in both the oil business and the fundraising business, and
that he did not have to be exclusively a fundraiser 10 be a commercial vendor. /d In addition,
the Primary Commitiee states that it is irrelevant whether Mr. Holt camed moncy through his
fundraising activitics, because section 116.3 includes vendors who “provide” services. id
Further, the Primary Commifttee contends that it received no significant financial benefit from

Mr. Holt’s advances.

4 The Committees submitted an affidavit from Keith Davis, Assistant Treasurer to the Commitiees. They
also submitted a copy of the affidavit from Robert Holt which they had previously submitted, copies of conciliation
agreements from other enforcement matters, and copies of invoices which had been previously reviewed by the
Audit stafT.

¥ Keith Davis states in his affidavit that Mr. Holt spent more than half of his time doing fundraising for the
Primary Committee and provided fundraising services that were typical of those that commercial vendors provide to
campaigns. Attachment | at 42. Mr. Davis further states that Mr. Holt provided his services in a similar manner to
other organizations, such as the 1988 Bush primary campaign. /d.
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The Committees also make a number of arguments concerning the reporting of debts and
obligations. il at 11-37. The Commitiees contend that they wsed best efforts to report
expenditures, debts and obligations systematically. /d. at 14-19. The Committees and Mr. Davis

describe their internal procedures and assert that these procedures were intended to ensure
prompt payment and reporting of expenditures and to prevent payment of invalid or fraudulent
invoices. Jd. at 14-19, 42-53. The Committees argue that reporting invalid invoices as debts
would undermine the goal of accurate disclosure. Moreover, they contend that although they did
not estimate the debts, they satisfied best efforts because of their extensive efforts to process
invoices so that they could be reported as expenditures.

The Committees contend that the requirement to report the exact amount or an estimate of
debts and obligations as of the date of incurrence is arbitrary and capricious. /d. at 19-25. The
Committees argue that no campaign could meet this standard because reporting debts as of the
date of incurrence is pragmatically impossible. /d The Commitices further assert that this
Office’s analysis deviates from the Commission’s prior practice.” /d. They comtend that the
Commission has never strictly applied this standard but has “accepted reasonabie efforts te report
debts and obligations as soon as the accounting department in the campaign became aware of
them.” /d. at 21. For example, the Commitices assert that the Commission did not object to the
1988 Bush presidential campaign’s use of the same reporting procedures and that the
Commission did not require that campaign or other previous presidential campaigns to report

estimates of unbilled costs for travel on government aircraft. /d. at 19-26. In addition, the

S

The Commitices contend that enforcement matters cited in the General Counsel’s Brief do not support this
OfTice’s position because the Commission took no further action in MURs 2706 and 3494, and the corciliation
agreement for MUR 2304 had a civil penalty of only $1,500. Attachment 1 at 21-22, 37.
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calculating the amounts in violation because the amouss included in the matters generated by

sudit referrals, MURs 4171 and 4289, were calculated based on the dates the Committees
received the invoices, but in MUR 3664 all the travel-related debts are included regardiess of
when the Committees received the invoices. /d at 23-24. The Committees argue that this is
arbitrary enforcement and make an analogy to cases applying the vagueness doctrine to criminal
statutes. /d. st 24, citing Kolender v. Lawson, 461 U.S. 352, 358 (1983) (Criminal loitering
legisiation void for vagueness because it failed to establish minimal guidelines to govemn law
enforcement and gave police virtually complete discretion); Papachristou v. City of
Jacksonville, 405 U.S. 156, 162 (1972) (Vagrancy law void for vagueness because it failed o
unfettered discretion in the hands of the police). '
obligations under 11 C.F.R. § 104.11(b) until the invoices were received, reviewed end payment
had been approved by the Committees. /d at 25-28. The Commitices assert that the ssope of
11 CF.R. § 104.11(b) is limited to debts and obligations related to writien agreements, based on
the language of the regulation: “including a loan, written contract, written promise, or written
agreement to make an expenditure.”™ /d. They argue that there was no written agreement for the
debts at issue until the Committees received and approved the invoice for payment; thus, the

expenditures did not become reportable debts and obligations until the invoices were received

' As in their previous responses, the Committees cite Hawkeye Chemical Co. v. St. Pawd Fire and Marine
ins. Co., 510 F.2d 322, 327 (7th Cir. 1975) to support their interpretation of the regulstion. Moreover, they argue
that FEC v. Massachusetts Citizens for Life, 769 F.2d 13, 17 (1st Cir. 1985) aff’d, 479 U.S. 238 (1986), cited by this
Office, does not apply because the context of the word “includes” in the regulation indicates that the Commission
intended to limit debts and obligations only to written debts and obligations.




~ and spproved by the Committees’ Accounting Departments. /d st 26. In eddition, the
Commitiees contend that the 1990 revisiom of the regulations that led o the curreat language in
11 CF.R. § 104.11(b) was not intended to create a new burdensome reporting requirement for
committees. /d

Further, the Committees claim that the Commission has not properly caiculated the

amount of the debts and obligations.” /d at 28-32. They argue that the Audit staff did not -
properly determine the date that the Commitiees received the invoices and that the date on the
invoice is not a reliable indication of when it was received. /d They also assert that the Audit
staff incorrectly included debts of less than $500 that were paid and reported in a timely manner.*
Id. Moreover, the Committees contend that invoices paid during the same reporting peried in
which the Committees reccived the invoices should not be included. Jd

Finally, the Committees contend that no civil penalty is warranted. /d. at 33-37. They
argue that they acted in good faith, made efforts to collect and report the information, followed
practices reviewed and approved by the auditors in prior cycles, received no financial bemefit and

o 82305

filed amended reports. /d In addition, they contend that the issue involves only the timing of

disclosure, not failure to disclose. /d.

780 4

?

The Committees request detailed schedules explaining the staff advances by Mr. Hokt and the debts and
obligations that were not properly reporied. This information was provided to the Committees during the audit
process and is detailed in schedules attached to the audit reports.
. The Commitices provided copies of these invoices as attachments to the response. These invoices had
previously been available for the Audit staff to review. However, the Committees did not provide any spreadsheets
or other documentation explaining how they made their calculations.
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The Commission has previously considered and rejected the bulk of the Committees’

substaniive arguments, and the Committees have not offered any new compelling arguments or
information to support their contentions. Contrary to the Committees’ arguments, the evidence
supports a finding of probable cause to believe that the Primary Committee violated 2 U.S.C.
§ 441a(f) by knowingly accepting excessive in-kind contributions in the form of staff advances
from Robert Holt. Moreover, there is probabie cause to believe that the Primary Committee,
GEC and Compliance Committee violated 2 U.S.C. § 434(b)(8) by failing to properly report their
debts and obligations.’

A. STAFF ADVANCES

Robert Holt provided fundraising services to the Primary Committee on a volunteer basis
and made advances of at least $11,598 in excess of the §1,000 individual contribution linsitation
in payments for travel, subsistence and campaign-related goods and services.'® 2 U S.C.
§ 441a(a)(1)(A); 11 C.F.R. § 116.5. The Primary Committee has mot provided sufficient
evidence to demonstrate that Mr. Holt was a commercial vendor whose usual and normal
business was to provide fundraising services. See 11 C.F.R. §§ 116.1(c); 116.3; 116.5(b). Even
if Mr. Holt was a commercial vendor of fundraising services, the value of his services would
have been an in-kind contribution to the Primary Committee because the Primary Committee has
not provided evidence that the services he provided without charge to the Primary Committee

were provided in the ordinary course of his business.

L We incorporate by reference the General Counsel's Brief dated March 13, 1997.

" This amount has been adjusted from the previous figure of $12,598 in consultation with the Audit staff in
order to allow for a $1.000 volunteer travel exemption consistent with other audits. See 11 C.F.R. § 100.7(bX8).
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Based on the limited available evidence, it appears that M. Holt was i the oil Diisinkss.

While a commercial vendor may be involved in more than one type of business, there is
insufficient evidence that Mr. Holt was also a commercial vendor of fundraising services. The
Primary Committee’s contentions that Mr. Holt provided services similar to those provided by
commercial vendors and that he provided the same services to other campaigns and entities do
not prove that he provided his services as a commercial vendor rather than as an individual
volunteer in his personal capacity.

Moreover, the affidavits of Mr. Holt and Mr. Davis are insufficient to demonstrate that
Mr. Holt was a commercial vendor of fundraising services. The Primary Committee has failed to
provide other documentation sufficient to support its arguments. For example, the Primary
Committee has provided no documentation of Mr. Holt’s fundraising work for other eampaigns
and organizations, such as contemporancous written memoranda, agreements for servioss, or
other evidence to demonsirate thet he was a commercial vendor and that his services for the
Primary Committee were in the ordinary course of his business.

Contrary to the Primary Committee’s contention, it is relevant whether Mr. Holt ever
camed money through his fundraising activities. It is difficult to see how Mr. Holt could provide
allofhisserviceswitlmulanychargcinﬂle«xdimyeourseofhisbusim." If, as the Primary
Committee contends, Mr. Holt treated all other campaigns and organizations on equally

favorable terms, and provided fundraising services to all of them without charge, he would never

r The Primary Committee also contends that it violates their First Amendment rights for the Commission to
treat individual commercial vendors differently from individuals who are volunteers. This argument is flawed.
Nothing in the regulations prevents individuals who are commercial vendors from volunteering for campaigns in
their personal capacity. However, like other campaign staff and volunteers, advances by these individuals would
come under 11 CF.R. § 116.5,not § 116.3.
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realize any income or profit, and his fundraising services would not appear to be commercial in

peture. 2

While any individual can volunteer his or her services to a campaiign in his or her
personal capacity, 2 U.S.C. § 431(8)XB)Xi), 26 U.S.C. § 9032(4)(EXi), a commercial business
cannot generally provide free goods or services to a campaign without making an in-kind
contribution. See Advisory Opinion 1996-4 (Commission held that providing free on-line
accounts to candidates would be a prohibited in-kind contribution, and stated that while vendors
may provide discounts in the ordinary course of business, “valuable goods and services” may not
be provided “without any charge to, or payment by, a Federal candidate or political committee,”
quoting Advisory Opinion 1988-25.) It appears that Mr. Holt was a volunteer who made staff
advances in his personal capacity, not as a commercial vendor; thus, 11 C.F.R. § 116.5 applies.”

Since Mr. Holt’s advances do not meet the regulatory exemptions to 11 C.F.R. § 116.5
because the expenses were not solely for his travel and subsistence expenses and reimbursed in a
timely manner, the advances were in-kind contributions from Mr. Holt to the Primary Commitiee

which exceeded the individual contribution limitation by $11.598. 2 U.S.C. § 441a(a)(1XA).

- Indeed. the ptamn meanings of the terms “commercial™ and “vendor™ imply commerce and the sale of
goods and services. “Commercial” is defined as related to business or commerce, and “vendor™ is 2 nerchant or
seller of goods and services. BLACK'S LAW DICTIONARY, 270, 1555 (6th ed. 1990). Conversely, a volunteer
provides his services without remeumeration. /d. at 1576. Volunteering one’s services without charge is antithetical
to the notion of commercial activity. In the analogous context of taxation law, 2 bona fide volunteer has been
defined as one who receives no compensation, 26 U.S.C. § 457(¢X 11)XBXi). or “does not have a profit motive,”
26 C.F.R. § 1.132-5(r)X3).

" The advisory opinions cited by the Primary Commitiee are not persuasive. Advisory Opinions 1980-42
and 1982-4 were written prior to the revision of the debt settlement regulations in 1990. Moreover, these opinions
reiterate the general rule that individuals may volunieer their services to a committee without making a contribution,
but that related expenses must be paid by the committee. In Advisory Opinion 1991-37 the Commission permitted a
political action committee to purchase accounting services from an accounting firm and provide the services to
political committees as in-kind contributions. The Commission also stated that the accounting firm or the PAC
could charge the political committees for associated expenses such as travel. This opinion does not support the
Primary Commitiee’s arguments because it involves in-kind contributions rather than individuai volunteer activity.
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' Wisimmelevant whether the Primary Committee had availsble funds or received a significant

financial benefit from these contributions. The Primary Commities received the excessive la-
kind contributions when M. Holt made the advances. Therefore, the Office of General Counsel
recommends that the Commission find there is probable cause to believe that the Primary
Committee violated 2 U.S.C. § 441a(f) by knowingly accepting excessive in-kind contributions
from Robert Holt.

B. REPORTING OF DEBTS AND OBLIGATIONS

The Committees failed to report properly: Primary Committee debts totaling $1,767,548;
GEC travel-related debts totaling $1,048,190 and other GEC debts and obligations totaling
$737,908; and Compliance Committee debts in the amount of $235,587. The Committees failed
to report the debts and obligations as of the date they were incurred. 11 C.F.R. § 104.11(b).
Under the Committees’ procedures for processing debts and obligations, a debt was not reported
until the invoice had been received and payment of the invoice was approved. Thus, the
Committees’ procedures created a significant delay between the date that a debt was incerved and
the public disclosure of that debt. Each of the Commitiees filed amended reports that materiaily
disclosed their actual debts and obligations in September 1994.

The Committees misinterpret the reporting requirements of 11 C.F.R. § 104.11(b). That
section explicitly requires committees to report debts as of the time of incurrence, not the date of
the invoice or chieck authorization form. and to estimate the amount of the debt or obligation if
they are unable to verify the correct amount. 11 C.F.R. § 104.11(b). Since the Committees did
not report the correct amount or an estimate of debts when they were incurred, their disclosure

reports did not accurately reflect the Committees’ actual debts, and the goal of immediate and

complete disclosure was undermined. /d.
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Contrary to their contentions, the Committees did not make best efforts o report their
debts and obligations. The Commitiees’ procedures do not comport with the regulations and de
not release them from the reporting requirements of 11 C.F.R. § 104.11(b) or satisfy best efforts.

See 2 U.S.C. § 432(i); 11 C.F.R. § 104.7. Far from making best efforts t0 report their debts and
obligations, the Committees did not attempt to estimate any of their debts and obligations on
their disclosure reports or to report any debis where the amount incurred was known before the
invoice was received. 11 CFR § 104.11(b). The Committees’ contention that reporting invalid
debts would lead to inaccurate disclosure ignores the fact that failing to report numerous valid
debts to avoid reporting a few possibly invalid ones is far less accurate and distorts the public
record. Whether the Commitiees’ procedures helped them to report expenditures and avoid
payment of invalid invoices is irrelevant to the question of whether they made best efforts 10
and obligations. 11 C.F.R. § 104.11. If a committee properly reports the exact amoust or a
reasonabie estimate of a debt when it is incarred, the commitiee may revise the report later if sy
portion of the debt proves to be incorrect. 11 C.F.R. § 104.11(b).

This Office has not applied arbitrary or capricious standards in calculating the amount of
debts that were not properly reported. The Audit staff referred violations involving debts totaling
$1,052,098 for the GEC, $1,767,548 for the Primary Committee and $235,587 for the
Compliance Committee. MUR 3664 involves an additional $734,000 in travel-related debts that
were not included in the audit referrals. While the debts and obligations at issue in MURs 4171
and 4289 arose from the audit referrals and were subject to internal audit thresholds and
calculation policies, the audit thresholds did not apply to the calculation of the travel-related

debts at issue in MUR 3664 because it was a complaint-generated matter. Rather, the calculation
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in MUR 3664 was based on the date of ravel, which constifuss the date the deba was ncurted.
under the regulations.

The Committees confuse the legal reporting requirements that are clearly delineated in
the regulation with the Commission’s application of internal thresholds and considerations of
prosecutorial discretion to previous enforcement matters and audits. These precedents do not
undermine the plain meaning of the regulation.”” Thg Commission has broad prosecutoriai -
discretion to decide whether or not to pursue an enforcement matier. See Heckler v. Chaney,
470 U.S. 821, 831 (1985) (“An agency decision not to enforce often involves a complicated
balancing of a number of factors” and “an agency’s decision not to prosecute or enforce, whether
through civil or criminal process, is a decision generally committed $0 an agency’s absolute
discretion.”). The Commission’s decision to apply an internal threshold, take no firther astion or
accept a lower civil penalty in an enforcement matter because of lack of resources, administrative
coavenieace, or other factors of prosecutorial discretion does not mean that no violation
occurred.’ Nor does it impair the Commission’s ability to pursue the Commitiees’ violatieas,

mor imply tacit approval of the Commitiees’ incorrect reporting procedures.

"

" The Committees contend that the enforcement matters cited in the General Counsel's Brief, MURs 2304,

2706 and 3494, do not support this Office’s analysis because of the disposition of these cases. Again,
considerations of prosecutorial discretion, not the absence of violations, led the Commission to take these actions.
Further, the Committees’ argument that the Commission did not pursue previous presidential campaigns,
particularly the 1988 Bush campaign, for failing to properly estimate unbilled travel on government aircraft does not
take into account the fact that the regulations prior to 1990 did not explicitly require estimation of debts, although
this was Commission policy. See Advisory Opinion 1980-38.

. Indeed, if there is evidence that no violation occurred, the Commission could find no probable cause to
believe a violation occurred. 11 C.F.R. §§ 11116, 111.17.
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the exact amount of debts and obligations as of the time they were incurred. Cf. FEC v.
AFSCME-PQ. No. 88-3208 (D.C. Cir. July 10, 1990)(Court granted FEC motion for summary
judgment against a political action committee for failing to disclose in-kind contributions at the
time they were made and services were provided to the candidate rather than when it later paid
the bills for the services). In addition to the matters cited in the General Counsel's Brief,
MURS 2304, 2706 and 3494, the Commission found reason to believe that the Friends of John
Gilenn and Lyn Glenn as treasurer, formerly the John Glenn Presidential Committee, violated 2
U.S.C. § 434(b)(8) by failing to report over $700,000 in interest on loans as an outstanding dabt
as of the date of incurrence. MUR 3418. The respondent committee in MUR 3418 paid a civil
penalty of $65,000.

Further, the Commitiees’ analogy to cases applying the void for vagueness doctrine is not
gpt. The void for vagueness doctrine requires that a penal statute define an offense so thet

“ordinary people can understand what conduct is prohibited and in a manner that does not

" encourage arbitrary and discriminatory enforcement.” Kolender v. Lawson, 461 U.S. 352, 357

(1983); Papachristou v. City of Jacksonville, 405 U.S. 156 (1972). An important aspect of the
doctrine is the establishment of “minimal guidelines to govern law enforcement.” 461 U.S. at
357-358. Statutes affecting First Amendment free speech rights and statutes prescribing criminal
penalties “have consistently faced a considerably higher level of scrutiny” on a void for
vagueness challenge than “ordinary civil law.” Exxon Corp. v. Georgia Ass'n of Petroleum
Retailers, 484 F. Supp. 1008, 1013-1014 (N.D.Ga.. 1979), aff'd 644 F.2d 1030 (5th Cir. 1981),

cert. denied 454 U S. 932, (Oct 13, 1981). An “ordinary civil statute is void for vagueness only

where it exacts obedience to a rule that is so vague and indefinite as really to be no rule or
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~ standard st sil” not where it can “reasomably be inserpreted and limited by judiciul construction.”

Id. st 1014-1016 (citations omitted).

Even if the strict scrutiny applicable to criminal statutes were applied to 11 CF.R.
§ 104.11(b), there is no basis for the Committee’s argument because the reporting requirements
are clearly delineated and specific. The regulation clearly describes the specific requirements
that a reporting committee must affirmatively meet: debts and obligations “shall be reported as
of the date on which the debt or obligation is incurred,” and where the exact amount of a debt is
not known, “the report shall state that the amount reported is an estimate.” 11 CF.R
§ 104.11(b). The regulation explicitly requires a committee to report either the exact amount of
each debt or an estimate 10 avoid violating the law. By creating internal procedures and
thresholds, the Commission has created guidelines for enforcement thet are consistently applied
to committees. For example, the Audit staff applied consistent procedures and thresholds to each
1992 presidential election campaign.

The Committees’ arguments that it is pragmatically impossible for any campaiga to
report debts as of the date of incurrence and that the regulation creates a new and burdensome
reporting requircment are also unconvincing.'” Publicly-financed campaigns must adhere to an

expenditure limit, 2 U.S.C. § 441a(b), and should be aware of the amount of their debts and

”

The requirement 10 report as of the date that a debt is incusred is not a new requirement. Prior to 1990,

11 C.F.R. § 104.11(b) required committees to report debts “as of the time of the transaction.” 11 C.F.R. § 104.11(b)
(1989). Since 1990, the regulation has stated that committees must report debts “as of the date on which the
obligation was incurred.” 11 C.F.R. § 104.11(b) (1995). However. new language explicitly requiring estimation of
debts was added in 1990. The Explanation and Justification for 11 C.F.R. § 104.11(b) (1990) discusses situations
where reporting and estimation for debts not yet billed is required and states that “new language is also included
which follows the current policy that if the exact amount is not known, the committee should repori an estimated
amount.” Explanation and Justification of Regulations for 11 C.F.R. § 104.11(b), 55 Fed Reg. 26,378, 26,385
(June 27, 1990) (affirming Commission policy set forth in Advisory Opinion 1980-38). In addition, the
Commission has previously rejected arguments that debts over $500 must be reported from a date other than “the
date on which the debt was incurred.” See MURs 2304, 2706, 3418, 3494.
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- know how much money is available for future expenditures. If it is impossible 10 ascertain the

‘exact amount of a debt, the regulation permits a committee to report a reasonable estimate of the

* debt until the correct amount can be verified. 11 C.F.R. § 104.11(b). At the very lcast, campaign

officials have enough available information to make a reasonable estimate of their debts. The
estimation requirement makes the regulation less burdensome, not more so, because it allows
Committees to make an estimate of debts rather than requiring them to report an exact amount. '*
Further, the Committees’ argument that the invoices did not become reportable debts
until they were reviewed and approved for payment has no basis in logic or the language of the
regulation. A debt exists independent of the invoice that is evidence of it. See 11 C.F.R.
§ 104.11. The Committees seek 1o create the legal fiction that a debt does not exist until they
recognize it and authorize payment. This is contrary to the explicit language of the regulation.
Moreover, this interpretation would permit campaigns 10 ignore large debts indefinitely, without
requiring disclosure and would allow individuals and entities to loan large sums to campaigns
The Committees’ contention that 11 C.F.R. § 104.11(b) only applies to debts and
obligations related to written agreements is incorrect.'’ The Committees’ argument is not

supported by the language of the regulation, which states: “[a] debt or obligation, including a

The Committees also claim that their First Amendment rights were violated, but their brief and conclusory
statement does not explain that claim.

» The Committees assert that this interpretation is supported by settled rules of statutory construction, citing
Hawkeye Chemical Co. v. St. Paul Fire and Marine Ins. Co., 510 F.2d 322, 327 (7th Cir. 1975). In Hawkeye, the
Seventh Circuit applied the maxim “expressio unius est exclusio alterius,” or, the expression of one excludes the
other. “Expressio unius™ does not apply in this stuation because it would contradict the express language and clear
purpose of the regulation.
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Toan...." 11 CF.R § 104.11(s) (cmphssis added). Reading this language in context reveals

that the terms “debts” and “obligations™ include but are not limited to the specifically enumerated
sowrces.” Contrary to the Committee’s contention, there is no evidence, in the comtext of the
regulation or elsewhere, that the Commission intended to limit the scope of this provision te
written debts and obligations.?' As a matter of policy, restricting the scope of the regulation to
written agreements would allow campaigns to avoid reporting large debts and obligations that
were besed on oral agreements. This would undermine a primary ebjective of federal campaign

Finally, the Committees’ argument that the Audit saff has not properly calcelsted the
amount of the debts and obligations is not correct. While the Committees provided copies of
their invoices, they did not provide a spreadsheet or other document detailing how they made
their calculations. It appears that the Committees’ calculations are based on the Committees’
fiewed interpretation of the regulations. and they errossously rely upon the dates that they
received the invoices, and the dates that they authorized payment of the expenditures.

- This conclusion is consistent with previous interpretations of the word “iacludes” in the FECA. See, e.g..
FEC v. Massachusetts Citizens for Life, 769 F2d 13, 17 (Ist Cir. 1985). In Massachusetts Citizens for Life, the
court stated, “It has been said “the word “includes’ is usually a term of enlargesment, and not of limitation . . . . It
therefare, conveys the conclusion thet there are other items includable, though not specifically enumerased . . . '™
Id (quoting 2A N. Singer, Sutheriand Statutes and Statutory Construction 133 (4th ed. 1984)).

- Moreover, the interpretation of a statute by the agency charged with administering it is entiled to
deference, and the Commission is “precisely the type of agency” to which such deference should be given. FEC v.
Demoacratic Sematoriol Campaign Comm., 454 U S. 27, 31-32, 37 (1981). It is not necessary for the agency’s
interpretation to be the only reasonable one. /d. at 39. Thus the Commission’s construction of a statute, if
reasoasble, must ordinarily be honored. Chevron. U.S.A. v. Natural Resowrces Defense Council, 467 U.S. 837, 843
(1984); Common Cause v. FEC, 842 F.2d 436, 439-40 (D.C.Cir. 1988). The Commission is entitied to even more
deference in its interpretation of its own regulations. See Udall v. Tallman, 380 U S. 1, 16 (1965); K N Energy, Inc.
v. FERC, 968 F.2d 1295, 1300 (D.C.Cir. 1992).
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issued a check authorization form, is the controfling date for reporting of the debt. }1 CF.R.
$104.11(b). Nor bave the Committees demonstrated how the Audit staff”s calculations are
inaccurate. The auditors properly applied the applicable regulations to the debts, based oa
consistently applied audit procedures, to determine whether they were reported in a timely
manner. -

Therefore, the Office of General Counsel recommends that the Commission find probable
cause 10 believe that the Primary Commitice violated 2 U.S.C. § 434(b)(8) and 11 CFR.
§ 104.11(b) by failing to disclose properly its debts and obligations totaling $1,767,548.
Moreover, this Office recommends that the Commission find probable cause to believe that the
GEC violated 2 US.C. § 434(b)X8) and 11 C.F.R. §§ 104.11(b) and 9004.7 by failing to report
properly $1,048,190 in travel-related debts and obligations. This Office further recommends that
the Commission find probable cause 10 believe that the GEC violated 2 U.S.C. § 434(b)X8) and
11 CF.R. § 104.11(b) by failing 10 report properly non-travel related debts and obligations
totaling $737,908. Finally, this Gffice recommends that the Commission find prebable cause to

believe that the Compliance Committee violated 2 U.S.C. § 434(b)X8) and 11 C.FR. § 104.11(b)

78043825062

by failing to disclose properly $235,587 in debts and obligations.

IV. DISCUSSION OF CONCILIATION AND CIVIL PENALTY
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.  Find probable cause to believe that the Bush-Quayle ‘92 Primary Committee, Inc.,
and J. Stanley Huckaby, as treasurer, violated 2 U.S.C. § 441a(f) by accepting excessive
contributions from Robert B. Holt;

2. Find probable cause to believe that the Bush-Quayle ‘92 Primary Committee, Inc.,
and J. Stanley Huckaby, as treasurer, violated 2 U.S.C. § 434(b)(8)and 11 C.F.R.
§ 104.11(b) by failing to report properly debts and obligations;

3. Find probable cause to believe that the Bush-Quayle ‘92 General Committee, Inc.,
and J. Stanley Huckaby, as treasurer, violated 2 U.S.C. § 434(b)(8) and 11 C.F.R.
§ 104.11(b) by failing to report properly non-travel related debts and obligations;

4. Find probable cause to believe that the Bush-Quayle ‘92 General Commiittee, Inc.,
and J. Stanley Huckaby, as treasurer, viclated 2 U.S.C. § 434(b)8), 11 C.F.R.

§§ 104.11(b) and 9004.7 by failing to report properly travel-related debts and

obligations;

5. Find probable cause to believe that the Bush-Quayle ‘92 Compliance Commitiee,
Inc., and J. Stanley Huckaby, as treasurer, violated 2 U.S.C. § 434(b)(8) and 11 CFR.

§ 104.11(b) by failing to report properly debts and obligations; ¢

6. Approve the attached concilistion agreement; and

7. Approve the appropriate letter.

Date Lawrence M. Noble
General Counsel
Atachments
1. Respondents’ brief, dated April 22, 1997 (attachments C. D, and E omitted)
2. Conciliation agreement

Staff assigned: Delanie DeWitt Painter
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FEDERAL ELECTION COMMISSION

WASHINCTON DC J0aet

HENORANDUH

TO: LAWRENCE M. NOBLE
GENERAL COUMSEL

PROM: MARJORIE W. EMMONS /LISA R. DAVI
COMMISSION

DATE: JUNE 19, 1997

SUBJECT:

MURs 3664, 4171, and 4296 - GENERAL COUNSEL'S REPORT
DATED JUNE 12, 1997.

The above-captioned document was circulated to the
Commission on MONDAY ‘ ' »

Objection(s) have beea received from the
Commissioner(s) as indicated by the neme(s) m below:

Commissioner Aikens XXX POR THE RECORD OMLY!
Commissioner Elliott

Commissioner McDonald

Commissioner NcGarry

Commissioner Potter

Commissioner Thomas
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In the Matter of

Bush-Quayle '92 Primary Committee,
Inc., and J. Stanley Ruckaby. as
treasurer;

Bush-Quayle '92 General Committee,

mmmmm

NURs 3664, 4171,

Inc., and J. Stanley Nuckaby, as and 4289
treasuresr;
Bush- e '92 Compliance Committee,

Inc., and J. Stanley Huckaby, as
treasurer.

et P Y Yt et e Yt Yt St NP NP

M\.h‘!}‘ (% ].i‘_.

I, Marjorie W. Emmons, BSecretary of the Federal Election
Commission, do hereby certify that on Jume 19, 1997, the
Commission decided by a vote of 4-1 to take the fellowing
actions in NURs 3664, 4171, and 4209:

1.

Pind prebable ceuse to believe that the
Bush-Quayle 'S8 Primary Cesmittee, Inc., and
J. Stanley Huckaby, as treasurer, violated
2 U.8.C. § 441a(f) by accepting excessive
contributions from Robert B. Holt.

Find probable cause te believe shat she
Bush-Quayle '52 Primary Committee, Inc., and
J. Stanley Euckaby, as treasurer, vioclated
2 U.8.C. § 434(b) (8) and 11 C.F.R.

§ 104.11(b) by failing to report properly
debts and obligations.

Find probable cause to believe that the
Bush-Quayle '92 General Committee, Inc., and
J. Stanley Huckaby, as treasurer, violated
2 U.8S.C. § 434(b)8 and 11 C.F.R. § 104.11(b)
by failing to report properly non-travel
related debts and cbligations.

(continued)
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'June 19, 1997

4. Pind probable cause to believe that the
Bush-Quayle '92 General Committee, Inc., and J.
Stanley Huckaby, as treasurer, viclated
2 U.8.C. § 434(b) (8) and 11 C.F.R §5 104.11(b)
and 9004.7 by failing to report properly
travel-related debts and obligations.

5. Pind probable cause to believe that the
Bush-Quayle '92 Compliance Committee, Ime.,
and J. Stanley Huckaby, as treasurer,
violated 2 U.S.C. § 434(b) (8) and 11 C.P.R
§ 104.11(b) by failing to report properly
debts and obligations.

6. Approve the conciliation agreement, as
recommended in the General Counsel's Report
dated June 12, 1997.

4 Approve the appropriate letter, as
recommended in the General Counsel's Report
dated June 12, 1997.

Commissioners Elliott, McDonald, McGarry, and Thomas voted

- affirmatively for the decision; Commissioner Alkens dissented.

Attest:

rjorie W. Emmons
Secretary of the Commission

Received in the Secretariat: Pri., June 13, 1997 12:22 p.m.
Circulated to the Commission: Mon., June 16, 1997 11:00 a.m.
Deadline for vote: Thurs., June 19, 1997 4:00 p.m.

bjr
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June 24, 1997

CERTIFIED MAIL RETURN RECEIPT REQUESTED

Bobby R. Burchfield, Bsq.
Covington & Burling

1201 Pennsylvania Ave., N.W.
Suite 913

Washington, D.C. 20044

RE:  MUNG3660)4171, 4289
Bush-Quayle ‘92 Committees
Dear Mr. Burchfickd:

On Junc 19, 1997, the Federal Elestion Commission found that there is probable cause
10 believe that your clients, the Bush-Quayle *92 Primary Comanittee, Inc., and J. Stanley
Huckaby, as treasurer, violsted 2 U.S.C. § 441a(f) by accepting excessive contributions from
Robert B. Holt and 2 US.C. § 434(b)(8) and 11 CF.R. § 104.11(b) by failing to report
properly debts and obligations (MUR 4171). Moreover the Commission found probsble cause
10 believe that your clients, the Bush-Quayle *92 General Commitiee, Inc., and J. Stanley
Huckaby, as treasurer, violated 2 U.S.C. § 434(b)(8) and 11 CF.R. § 104.11(b) by failing to
report properly non-travel related debts and obligations (MUR 4289); and violated 2 U.S.C.
§ 434(b)8), 11 C.F.R. §§ 104.11(b) and 9004.7 by failing 1o report properly travel-related
debts and obligations (MUR 3664). Further, the Commission found probable cause t9 believe
that your clients, the Bush-Quayle ‘92 Compliance Commitiee, Inc., and J. Stanley Huckaby,
as treasurer, violated 2 U.S.C. § 434(b)(8) and 11 C.F.R. § 104.11(¥) by failing te report
properly debts and obligations (MUR 4289).

The Commission has a duty to attempt to correct such violations for a period of 30 to
90 days by informal methods of conference, conciliation, and persuasion, and by entering into
a conciliation agreement with respondents. If we are unable to reach an agreement during that
period, the Commission may institute a civil suit in United States District Court and seek
payment of a civil penalty.

Enclosed is a global conciliation agreement that the Commission hes approved in
settlement of these matters with a civil penalty If you agree with the
provisions of the enclosed agreement, please sign and retum it, along with the civil penalty, to
the Commission within ten days. 1 will then recommend that the Commission accept the
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GENERAL COUNSEL’S REPORT
L  BACKGROUND
T On Juse 19, 1997, the Commission found probable cause to believe that the Bush-Quayle
. 0

ﬁﬁ " %92 Primary Committee, Inc. (the “Primary Commitiee™), and J. Stanley Huckaby, as tressurer,
| D violsted 2 US.C. § 441a(f) by accepting excessive contributions from Robert B. Holt and
2US.C. §434(b)8) and 11 C.F.R. § 104.11(b) by failing to report properly debts and
obligations (MUR 4171). The Commission also found probabie cause to believe that the Bush-
Quayle ‘92 General Commitiee, Inc. (the “GEC™), and J. Stanley Huckaby, as treasurer, violated

2 U.S.C. § 434)(8) and 11 C.FR. § 104.11(b) by failing to report properly non-travel related
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debes and obligations (MUR 4289); and violated 2 U.S.C. § 434(b)8), 11 C.F.R. §§ 104.11(b)
and 9004.7 by failing to report properly travel-related debts and obligations (MUR 3664).
Further, the Commission found probable cause to believe that the Bush-Quayle *92 Compliance
Commitiee, Inc. (the “Compliance Committee™), and J. Stanley Huckaby, as treasurer, violated
2U.S.C. § 434(b)8)and 11 C.F.R. § 104.11(b) by failing to report properly debts and

obligations (MUR 4289). On the same date, the Commission approved a global conciliation
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Il. ANALYSIS

This Office recommnends that the Commission asthesize this Office to file a civil suit for
relief in MUR 3664 and MUR 4289.

Although the five-year statute of limitations has run on setae of the amounts in violation,
sufficient amounts remain to make the Commission’s pursuit of these matters through litigation
viable. See 28 U.S.C. § 2462; FEC v. Williams, No. 95-55320 (9th Cir. filed Dec. 26, 1996);
FEC v. National Republican Senatorial Committee. 877 F. Supp. 15 (D.D.C. 1995). According
to this Office’s calculations, through December 2, 1997, $950,043 of the amount in violation in
these matters is not yet barred by the statute of limitations. Therefore, this Office recommends

that the Commission authorize the filing of a civil suit for relief against the Committees to

resolve these matters.
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" Conversely,all ofth viclatious in MUR 4171, involving the Primasy Commitie,
occurred more then five years ago and are barred by the statute of limitations. Thus, pursuing
this matter through litigation is not feacihle Therefore, this Office recommends that the
Commission take no further action in MUR 4171.

M. RECOMMENDATIONS

1. Authorize the Office of the General Counsel to file a civil suit for relief in United

States District Court against the Bush-Quayle ‘92 General Committee, Inc., and the
Bush-Quayle ‘92 Compliance Committee, Inc., and J. Stanley Huskaby, as treasurer of
each;

2 Take no farther action against the Bush-Quayle ‘92 Primary Committee, Inc., and
J. Stanley Huckaby, as treasurer. and close MUR 4171; and

3. Approve the appropriate letter.

o ef77 :—’—-ﬁ//@/%

__ Lawrence M. Noble
General Counse!

T

Staff assigned: Delanie DeWitt Painter

Attachments
1. Letter from Bobby R. Burchfield dated November 17, 1997

Letter from Bobby R. Burchfield dated November 25, 1997
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In the Matter of

Bush-Quayle 'S2 Primary
Committee, Inc. and
J. Stanley Huckaby, as
treasurer;

Bush-Quayle '92 General
Committee, Inc., and
J. Stanley BHuckaby, as
treasurer;

Bush-Quayle '92 Campliance
Committee, Inc., and
J. Stanley Buckaby, as
treasurer

' MURs 3664, 4171, emd 4289

W e e Y Wt e S W P e e P P

I, Marjorie W. Emmoms, recording secretary for the
Federal Election Cesmission mmu December 2,
1997, do hereby certify that ‘.mm”‘& a
vote of 3-2 to pass a metion to take the following actioms
with respect to MURs 3664, 4171, and 4209:

1. Authorize the Office of the Gemeral Counsel
to file & civil suit for relief in United
States District Court against the BDush-Quayle
'92 General Cammittee, Inc., and the Bush-
Quayle '92 Compliance Committee, Inc., and
J. Stanley Huckaby, as treasurer of sach;

2. Take no further action against the Bush-
Quayle 'S2 Primary Committee, Inc., and

J. Stanley Euckaby, as treasurer, and close
MUR 4171; and

(continued)




Pederal Nlection Commission Page 2
Certification for MURs 3664, 4171,

and 4289
Decamber 2, 1997

; Approve the appropriate letter as
recommended in the General Counsel's
November 26, 1997 report.
Commissioners McDonald, NcGarry, and Thomas voted
affirmatively for the motion; Commissioners Aikens and

Rlliott dissented.

Attest:

s

s r: -

7804382507 4



In the Matter of

Bush-Quayle '92 Primary
Committes, Inc. and
J. Stanley Huckaby, as
treasurer;

Bush-Quayle '92 Gemeral
Committee, Inc., and
J. Stanley Huckaby, as
treasurer;

Bush-Quayle '52 Campliance
Committee, Inc., and
J. Stanley Huckaby, as
treasurer

e N W N W W N P NP N N

¥ !

I, Marjorie W. Bmmoms, resewding secretary for the
Federal Election Commission executive sessiom om
December 9, 1997, do hereby certify that the Commiesion
decided by a vote of $-0 to aceept the comciliation
agreement signed by the respondents and comtaining a
civil penalty in the amount of Twenty-Piwve Thousand
Dollars ($25,000).
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Commissioners Aikens, Elliott, McDomald, McGarry,
and Thomas voted affirmatively for the decision.

Attest:

12-49-97

Date

orie W. Emmons
of the Commission

' MURs 3664, 4171, and 4289
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) Dec 1 g 'ST
)
Ty MURSs 3664, 4171, and 4299
)
) .
*92 General Committee, Inc., ) m
and J. Stanley Huckaby, as treasurer )
)
“92 Compliance Committee, )
Inc., . Stanley Huckaby, as treasurer )
GENERAL COUNSEL’S REPORT

" On December 9, 1997, the Commission voted to accept a consilistion agreement signed
by the Bush-Quayle ‘92 Primary Committce, Inc.. the Bush-Quayie ‘92 Gemeral Commistee, Inc.
and the Bush-Quayle ‘92 Compliance Commitiee, Inc. (collectively, the “Committees™) and
). Stanley Huckaby, as treasurer of each. in settlement of MURs 3664, 4171, and 4289.
~ However, the Commission did not vote 10 approve the appropriate letters or 1o close the files in
these matters. The Commission’s acceptance of the Committees’ agreement resolves all of the
outstanding respondents and violations in these matiers. Therefore, the Ofiies of General
Counsel recommends that the Commission close the files in MURs 3664, 4171, and 4289 and
appreve the appropriete letters.
RECOMMENDATIONS
1. Close the files in MURs 3664, 4171, and 4289; and

r ¥ Approve the appropnate letters.
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In the Matter of

Bush-Quayle ‘92 Primary Committee,
Inc., and J. Stanley Huckaby, as
treasurer;

NURs 3664, 4171,
and 4289

Bush-Quayle '592 General Committee,
Inc., and J. Stanley Huckaby, as
treasurer;

Bush-Quayle '92 Compliance Committee,
Inc., and J. Stanley Huckaby, as
treasurer.

W W NP et N e e et Y P P P b

I, Marjorie W. Emmons, Secretary of the PFederal Electiom
Commission, do hereby certify that on December 16, 1997, the
Commission decided by a vote of $-0 to take the following
actions in MURs 3664, 4171, and 4209:

825078

1. Close the files in WERs 3664, 4171, and 4289.

3

2. Approve the appropriate letters, as
recommended in the Gemeral Counsel‘'s Report
dated December 11, 1997.

Commissioners Aikens, Elliott, McDomald, McGarry, and

2804

Thomas voted affirmatively for the decision.

Attest:

&aa_-%_t%.li.ﬁ

Received in the Secretariat: Thurs., Dec. 11, 1997 3:49 p.m.
Circulated to the Commission: Pri., Dec. 12, 1997 11:00 a.m.
Deadline for vote: Tues., Dec. 30, 1997 4:00 p.m.

lrd
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CERTIFIED MAIL RETURN RECEIPT REQUESTED

Bobby R. Burchfield, Kaq.
Covington & Burling
1201 Pennsylvania Ave., N.W.
Suite 913
Washingion, D.C. 20044
RE: MURs 3664, 4171, 4289

Bush-Quayie ‘92 Committees
Dear Mr. Burchfield:

On December 9, 1997, the Federal Elsotion Commission accepied the signed
conciliation agreement submitted on behalf of your clients, the Bush-Quayle “92 Primary
Committee, Inc., the Bush-Quayle ‘92 General Commitice, Inc., the Bush-Quayle *92
Compliance Committee, inc., and J. Stanley Huckaby, as treasurer of each, in settlement of
violations of 2 U.S.C. §§ 441a(f) and , provisions of the Federal Election Campaign
Actof 1971, as amended (“the Act™), and 11 CFR. §§ 104.11(b) and 9004.7 (MURs 3664,
4171, and 4289). Accordingly, the files in MURSs 3664, 4171, and 4289 were closed on
December 16, 1997.

The confidentiality provisions at 2 U.S.C. § 437g(a)(12) no leager apply and this
matter is now public. In addition, aitheugh the compiete file must be placed oa the public
record within 30 days, this could cccur at any time following certification of the Commiission's
vote. If you wish to submit amy factual or legal materials to appear on the public record, picase
do so as soon as possible. While the file may e placed on the public record before receiving
your additional materials, any permissible submissions will be added to the public record upon
receipt.

Information derived in connection with any conciliation attempt will not become public
without the written consent of the respondent and the Commission. See 2 U.S.C.
§ 437g(a)4XB). The enclosed conciliation agreement, however, will become a part of the
public record.

Enclosed you will find a copy of the fully executed conciliation agreement for your
files. Please note that under the terms of the conciliation agreement, the first installment of the
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In t:lli ‘Matter of

-f'-nn& 5 il
" ‘Bush-Quayle ’'92 General Committee, Inc.

syle ‘92 Primary Committee, Inc.
:anley Huckaby, as treasurer
MURs 3664,
4171, and 4289
and J. Stanley Huckaby, as treasurer

Bush-Quayle ‘92 Compliance Committee, Inc.
and J. Stanley Huckaby, as treasurer

CONCILIATION AGREEMENT

MUR 3664 was initiated by the Federal Election Commission
(the "Commission®) pursuant to a signed, sworn, and notarized
complaint filed by the Democratic National Committee. MURs
4171 and 4289 were initiated by the Commission pursuant to
information ascertained in the normal course of carrying out
its supervisory responsibilities under the Federal Election
Campaign Act of 1971, as amended (the "Act").

In MUR 3664, the Commission found probable cause to
believe that the Bush-Quayle ‘92 General Committee (the "GEC")
and J. Stanley Huckaby, as treasurer, violated 2 U.S.C.

§ 434(b) (8) and 11 C.F.R. §§ 104.11(b) and 9004.7. In MUR
4171, the Commission found probable cause to believe that the
Bush-Quayle ’'92 Primary Committee Inc., (the "Primary
Committee") and J. Stanley Huckaby, as treasurer, violated

2 U.S5.C. §§ 441a(f) and 434(b) (8) and 11 C.F.R. § 104.11(b).
In MUR 4289, the Commission found probable cause to believe

that the GEC violated 2 U.S.C. § 434 (b) (8) and 11 C.F.R.

§ 104.11(b) and that the Bush-Quayle ‘92 Compliance Committee,
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Inc. (the "Cowpliance Committee®) and J. Stanley Huckaby, as

treasurexr, violated 2 U.S.C. § 434(b) (8) and 11 C.F.R.
§ 104.11(b). (Collectively, the Primary Committee, GEC and
Compliance Committee are "Respondents®).

NOW, THEREFORE, the Commission and the Respondents,
having duly entered into conciliation pursuant to 2 U.S.C.
§ 437g(a) (4) (A) (i), do hereby agree as follows:

I. The Commission has jurisdiction over the Respondents
and the subject matter of this proceeding.

II. Respondents had a reasonable opportunity to
demonstrate that no action should be taken in this matter.

II1. Respondents enter voluntarily into this agreement
with the Commission.

IV. The pertinent facts in these matters are as follows:

5 4 President George Bush was the nominee of the

Republican Party for the Office of President of the United
States for the election held November 1992. The Primary
Committee was his authorized committee and, as such, was
authorized to receive contributions on behalf of President
Bush. The GEC was the general election committee of President
Bush and Vice President Dan Quayle. The Compliance Committee
was the authorized legal and accounting compliance fund and,
as such, was authorized to receive contributions on behalf of
President Bush and Vice President Quayle.

2. J. Stanley Huckaby was the treasurer of the

Primary Committee, the GEC, and the Compliance Committee.
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3. Pursuant to 2 U.8.C. § «4la(a) (1) (A),

individuals are prohibited from making contributions to any
candidate in excess of $1,000 with respect to any election.
Pursuant to 2 U.S.C. § 441a(f), no candidate or political
committee, or officer or employee of a political committee
shall knowingly accept any contribution which exceeds the
contribution limitatiomns.

4. Pursuant to 11 C.F.R. § 116.5(b), expenditures
made on behalf of a political committee by an individual from
his or her personal funds, or advances, are contributioms.

5. Pursuant to 11 C.F.R. § 116.5(b), advances will
not be considered contributions if they are for an
individual’s personal transportation or for usual and normal
subsistence expenses related to travel on behalf of the
campaign by an individual who is not a volunteer. This
exemption applies only where the individual is reimbursed
within 30 days if a credit card was not used, or within 60
days following the closing date of the billing statement on
which the charges first appeared for amounts paid by credit
card. 11 C.F.R. § 116.5(b) (2).

6. The Commission found probable cause to believe
the Primary Committee accepted $11,598 in in-kind
contributions in the form of staff advances from an individual

named Robert B. Holt, and that the staff advances do not meet

the regulatory exemptions to 11 C.F.R. § 116.5 because they




.? were not solely for Mr. Holt's own travel and subsistence

' expenses. The staff advances were outstanding for

‘approximately 33 days.

. The Primary Committee treated Mr. Holt as a
commercial vendor and reimbursed his expenses in accordance
with 11 C.F.R. § 116.3(a).

DRebts and Obligations

8. Pursuant to 2 U.S.C. § 434 (b) (8), political
committees are required to disclose on periodic reports to the
Commission all outstanding debts and obligations owed by or to
the Committees.

9. Pursuant to 11 C.F.R. § 104.11(b), a political
committee owing a debt or obligation, including a loan,
written contract, written promise, or written agreement to
make an expenditure over $500 must report that debt or
obligation as of the date on which it is incurred, except that
any obligation incurred for rent, salary or other regularly

recurring administrative expenses shall not be reported as a

) 8043825003 4

debt before the payment due date.

10. Pursuant to 11 C.F.R. § 9004.7, all campaign-
related travel by publicly-funded candidates is a qualified
campaign expense that must be reported as expenditures.

MUR 4171

11. The Commission found probable cause to believe

that the Primary Committee did not report $1,767,548 in debts

and obligations in accordance with the Act and the
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Commission’s regulations. The Primary Conmittee believes that

it made a good faith effort to comply with (and did cowmply
with) Commission regulations by establishing a procedure for
promptly collecting, reviewing, paying, and reporting invoices
that was consistent with the accounting practices of prior and
subsequent campaign committees. In contrast, the Commission
found in its probable cause determination that the Primary
Committee did not report the debts as of the date those debts
were incurred.
MUR 23664

12. The Commission found probable cause to believe
that the GEC did not report $1,048,190 in travel-related debts
and obligations in accordance with the Act and the
Commission’s regulations. The GEC believes that it made a
good faith effort to comply with (and did comply with)
Commission regulations by establishing a procedure for
promptly collecting, reviewing, paying, and reporting invoices
that was consistent with the accounting practices of prior and
subsequent campaign committees. In contrast, the Commission
found in its probable cause determination that the GEC did not
report the debts as of the date those debts were incurred.

MUR 4289

13. The Commission found probable cause to believe

that the GEC did not report $737,908 in non-travel related

debts and obligations in accordance with the Act and the

Commission’s regulations. The GEC believes that it made a
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- good faith effourt to comply with (and did comply with)

Commission regulations by establishing a procedure for

- promptly collecting, reviewing, paying, and reporting invoices

that was consistent with the accounting practices of prior and
subsequent campaign committees. In contrast, the Commission
found in its probable cause determination that the GEC did not
report the debts as of the date those debts were incurred.

14. The Commission found probable cause to believe
that the Compliance Committee did not report $235,587 in debts
and obligations in accordance with the Act and the
Commission’s regulations. The Compliance Committee believes
that it made a good faith effort to comply with Commission
regulations by establishing a procedure for promptly
collecting, reviewing, paying, and reporting invoices that was
consistent with the accounting practices of prior and
subsequent campaign committees. 1In contrast, the Commission
found in its probable cause determination that the Compliance
Committee did not report the debts or estimates of the debts
as of the date those debts were incurred, but rather after an
invoice was received and approved for payment.

15. Respondents and the Commission have agreed to
conciliate the matter pursuant to 2 U.S.C. § 437g(a) (5) (A).

V. | The Primary Committee will not contest that it
violated 2 U.S.C. § 441a(f) by accepting excessive in-kind

contributions, but does not concede that such a violation was

proved by the record in this matter.
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2. The Primary Committee will not contest that it

violated 2 U.S.C. § 434(b) (8) and 11 C.F.R. § 104.11(b) by
failing to properly report $1,767,548 in debts and
obligations, but does not concede that such a vioclation was
proved by the record in this matter.

3. The GEC will not contest that it violated
2 U.S.C. § 434(b)(8) and 11 C.P.R. §§ 104.11(b) and 9004.7 by
failing to properly report $1,048,190 in travel-related debts,
but does not concede that such a violation was proved by the
record in this matter.

4. The GEC will not contest that it viclated
2 U.S.C. § 434(b)(8) and 11 C.F.R. § 104.11(b) by failing to
properly report $737,908 in non-travel related debts and
obligations, but does not concede that such a violation was
proved by the record in this wmatter.

5. The Compliance Committee will not contest that
it violated 2 U.S.C. § 434(b) (8) and 11 C.F.R. § 104.11(b) by
failing to properly report $235,587 in debts and obligations,
but does not concede that such a violation was proved by the
record in this matter.

VI. Pursuant to 2 U.S.C. § 437g(a) (5) (A), Respondents
will pay a civil penalty to the Federal Election Commission in

the amount of twenty-five thousand dollars ($25,000), as

follows:
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1. ‘The first installment of 95,000 will be paid
within thirty (30) days of the Committees’ receipt a copy of
this agreement executed by the Commission;

:- The second installment of $10,000 will be paid
within thirty (30) days after the first installment;

: The third installment of $10,000 will be paid
within thirty (3¢) days after the second installment.

VII. The Commission, on request of anyone filing a
complaint under 2 U.8.C. § 437g(a) (1) concerning the matters
at issue herein or on its own motion, may review compliance
with this agreement. If the Commission believes that this
agreement or any requirement thereof has been violated, it way
institute a civil action for relief in the United States
District Court for the District of Columbia.

VIII. This agreement shall become effective as of the
date that all parties hereto have executed same and the
Commission has approved the entire agreement.

IX. Respondents shall have the time set forth in Section

VI to comply with and implement the requirements contained in

this agreemeut and to so notify the Commission.
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X. This Conciliation Agreement constitutes the cnl:in
agreement between the parties on the matters raised herein,

and no other statement, promise, or agreemsut, either written
or oral, made by either party or by agents of either party,
that is not contained in this written agreement shall be
enforceable.

FOR THE COMMISSION:

¥ 4 -/
e M i ifesfoo

4

L

Lawrence M. Noble Date’ b
General Counsel

FOR THE RESPONDENTS:

Mou. 28, 1997

urchfie Date
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Dear Mr. Holt:

This is to advise you that this matter is now closed. The confidentiality provisions at
2 U.S.C. § 437g(2)(12) no longer apply and this matter is now public. In addition, although the
complete file must be placed on the public record within 30 days, this could occur at any time
following certification of the Comsmissicn’s vote. If you wish to submit any factual or logal
materials 1o sppear oa the public record, plcese do 30 88 3008 8 poesible. While the file may be
Muh#“%ﬂ“uﬂm
submissions will be added o the public record upoa receipt.

If you have any questions, plesse contact me at (202) 219-3690.

Uos ® e

Delanie DeWitt Painter
Attomney
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COMMISSIONERS
GENERAL COUNSEL NOBLE
STAFF DIRECTOR SURINA
PRESS OFFICER HARRIS

MARJORIE W. EMMONS/VENESHE FEm
COMMISSION SECRETARY

MARCH 9, 1998

STATEMENT OF REASONS FOR MURs 3084, 4171
AND 4289




FEDERAL ELECTION COMMISSION
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In the Matter of

Bush-Quayie ‘92 Primary Commitiee, Inc.,
and J. Stanley Huckaby, as treasurer

Bush-Quayie ‘92 General Commities, inc.
and J. Staniey Huckaby. as treasurer

Bush-Quayie ‘92 Compliance Commilies,
inc., and J. Stanley Huckaby, as treamuwer
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| 3 MURS 3084, 4171, and 4209
Commissioners Elllett and Alkens

inception of the Federal Election Campaign Act (FECA), no incumbent
presidential campaign ever reported such expenditures before receiving an
invoice. The Commission never previously chalienged that consistent 1
and upon amending 11 C.F.R. § 104.11(b) in 1990 the Commission stated th

intended to “follow{ ] current policy.” See 55 Fed. Reg. 26385 (June 27, 1

Audit Division staff informed the Commission virtually every time By
MUR 3664 was placed on the Commission agenda that the Audit Division =
interpreted “date of incurrence” to mean the invoice date (i.e., the date demand

for payment was made rather than the date services were rendered: inthis * *_
matter, the date a trip was made.) The rationale presented by the Audit Division .
for this practice is that it is not always possible for the auditors to calculste the*
date a committee actually incurred a debt, hence, foradnhbtmﬂvem

the date of invoice is used as the “date of incurrence” in analyzing whethera

violation occurred. Therefore, mmmmmwmmm
for enforcement action.

Nevertheless, the Office of the General Counsel (OGC) pursued
MUR 3664. Since the Audit Division did not refer it, OGC staff '
the actual travel dates from other records provided by the Committee and use:
those dates, rather than invoice dates as the “date of incurrence.” We believe
this was excessive and unnecessary.

We expressed our reluctance to pursue MUR 3864 from the begir
mc«mwmmmmmn
and resffirmed them on January 25, 1994, pursuant to the Comm
November 9, 1963, determinations regarding procedures 10 be fc
EEC v. NRA Polllical Victory Fund, 8 F.3d 821 (D.C. Cir. 1903)
for cert. dismissed for lack of jurisdiction, 115 §.Ct. 537 (1904).
R mbhﬁuwm WP@

B 043863032
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-p--nmmu- The Commission considered a general
nponmomzo 1995, Mmphudonlnwu
= %i the General Counsel recommendec the Commassion ke no further
!j‘-_ ciose the file in MUR 3684, becsuse: :

uunuau.m-wumm-l-ﬂ
hm“ﬂnhMWHn stimate.* it
-~ o ; g "W, X - .‘




of Reasona. :
s 3664, 6T, and 4289
Miliatt and Alkens

With respect 10 the aciual debt that was not
mmhmhmﬂh
Division’s recommendations, and the Audit € ,

the issus for enforcement action. With respect to the Com
fallure 10 estlimate debls, further action in this matier after #
was not raised in the sudit would net be the most

our limiled resources. Moreover, the Commitiss's

faith rellance on the Air Force and the While House
provide information conceming the number of political
mwmuanmmlm
villate, the Commilles’s fallure 10 report estimated debt for
campaign-related use of Air Force alrcralt.

MNMW“MMIMM*

the 1900 reguiation (Tor the past twenty years) atiempied o

dafles services were provided; and the General Counsel's oo {
mmmmnmmhmg
10 get back o the Commission. :

The next that the Commission heard about MUR 3804
General Counsel’s Report dated August 13, 1988, which was
Comwnission on Seplember 10, 1968. In the nine-month inferim
November 7,1906, and August 13, 1908, MUR 3664 was |
Enforcement Division 1o the Public Financing, Ethics & Special |

m*mﬂﬂlﬂh“ﬂ 1
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Suffice it to say that if there is any inconsistency - it is our colleagues
approach to the strict interpretation of reguiations in these 1962 presidentish <
matters. For example, on August 16, 1995, these same collsaguss &
approve the General Counsel's recommendation o find reason o
the Clinton for President Committee and the Clinton-Gore ‘62 General
Compliance Fund violated 11 C.F.R §§ 104.14(d), 9003.3(a)1) and
Rather than rehash the particulars, we have attached our Statement of
in that matter, as well as our colleagues, at Attachments A and B.

It is simply untrue that the General Counsel was “squeezed"byowr =
resistance to pursue MUR 3664. Wehadmmmﬂnmmf’
decision to transfer MUR 3664 from the Enforcement Division o the Public =~
Financing, Ethics & Special Projects Division, nor into the extra 11 months ;
thereby added to the resolution of that matter, mmuWMQ
the General Counsel's recommendations. Inhct.mm“*w’

spite of our known objections.

As to the resolution of MURs 4171 and 4289, which were cg
global conciliation agreement with MUR 3664, there was little di
the Commission entered into pre-probabie cause 10 belisve cone
negotiations with the Committees on September 10, 1996. The C
made a counteroffer on November 4, 1996““:“
wmwmuw«mmm
mmmmumm ‘
terminated. On March 13, 1987, the Office of the General C
) Commitiees a letter and brief notifying them that &t was ¢

?" mmmmmmu

;3! !w,awmxpm» W*ﬁn MW@F mﬁ i, m-u‘*m;
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MURs 3664, -l:m

identifying the violations, the amount involved in each viclation, and th

of limitations attaching to each violation. Thodwtdmdmdh“d
limitations had already begun to run on some of the viciations and that
month that passed more would be lost untll January 1968. In
violations at issue would be beyond the reach of the Commission dus o
expiration of the siatute of imilations.

By December 9, 1997, some nine months after the March 10
the final votes were taken on these matters, as predicted, the majority
violations were beyond the reach of the Commission due to the
statute of limitations. Given the posture of the matiers st this time, and |
mumduw.mmhunmwl‘ﬁ-
Quayle Committes counter-offer rather than pursue Rigstion. Hecldery,
Chaney. 470 U.S. 821 (1985).

* ¥
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FEDERAL ELECTION COMMISSION
WASHINCTON D(C Nwo!

Statement of Reasons
rinal Audit Report of the Clinton for President Committee
Coamissioners Joan D. Aikens, Lee Ann Elliott, Trevor Potter

On December 15, 1994, the Federal Election Commissioa
considered the Pinal Audit Report on the Clinton for President
Committee. Unfortunately, a major recommendation in this Report
that required the Clinton Committee to make a substantial
repaysent of taxpayer funds was blocked by three Commissionetcs.

This unprecedented action involved the Clinton Committee’s
receipt of matching funds from the U.S. Treasury in excess sf
its entitlement. The Commission’s Audit Division found, as
General Counsel agreed, that the Clinton Committee impropt
diverted over a million dollars in private contributions from
the Prisary Committee to & separate "legal and accounting fund®
for the General Election. Rowever, the lawv requires thess

rivate contributions be used to pay the remaining debts of the
primary committee. :

The effect of this 1mperaissible transfer was to
artificially inflate the Primary Committee’s debt.
the U.S. Treasury to make an overpayment of : 4
the Coamittee to cover that debt. Accordingly,
Davision snd Gemeral Counsel recommended the :
$2.9 million to the U.S. Treasury. We nud ﬁc
recommendation because this result was clearcly reguized
Commission’s regulations aad previous presi I ;,z,
tegretfully conclude that ous three co nes’ £a

here to ;.lut tules, and pnt vote £
e nd , can onl n‘
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public » ceondidate may receive
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ceived. To arrive st this debt calculation, il
ite contributions sre racted from debts
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Statement of Reasons

Clinton for President Commjittee

by Commissioner Joan D. Aikens,

Commissioner Lee Ann Elliott and
Commissioner Trevor Potter

entitlement to public funds to pay the debt. The 1 Mm
of this regulation makes it clear that it was desi to

encourage the payment of campaign debts, to the extest ‘possible,
with private contributions.l/

Commission regulations at part 9003.3(a)(1)(iii) alse
clearly state: Contributions that are made after the comveation
but which are designated for the primary election, and
contributions that exceed the contributor’s limit for the
primary election may be redesignated for the legal and
accounting compliance fund if the candidate obtaias the'
contributor’s redesignation in accordance with 11 C.P.R.
Contributions that do not exceed the contributer’s ;
primary election may be redesignated and deposited ia
and accounting compliance fund only if:

(A) The contributions represent funds in esxcess "ﬂr
amount needed to pay resaining primary expensesjs...

1/ The reguirement at 11 C.F.R. § 9034.1(b) that
contributions be used to pay a committee’s d.htl s
upheld in Lyndoa 8. LaRouche; LaRouche Democrad

¥ s 'tc. 2. . r. Peo o Af. ~

stated “the language (of 9034.1(b)) mu PPOAT |
dispositive. A candidate is entitled to receive
satching paysents so loag as net campaign ohligs
sutstandiag, and the regulatien defines a

-jﬂ'.ln ss th ﬂunuﬂ htm. the

'3% :

AL
m. ve would still have to
interpretation of sectiea 9034.1(b) waless we
lmuuﬂ. with the vording of the ¢
« 20 F.34 at 140 (emphasis added).




L P Statement of Reasons

T Clinton for President Committee
by Commissioner Joan D. Aikens,
Commissioner Lee Ann Elliott and
Commissioner Trevor Potter

(D) The contributions have not been subaitted for
satching.

(emphasis added).

This regulation was approved on a 6-0 vote by the
Commission after the 1988 election cycle when a similar issue
arose in the Dukakis audit. This regulation was designed to
more clearly state the consistent position taken by the
Commission from the first publicly financed election in 1876.
in noting the need for this clearer regulation, Colllaltl-il
Thomas pointed out during the Dukakis audit that:

z'i'

On its face, the (former) regulation would seems to
the redesignation of post-primary designated contr
if the primary would have a debt afterward. However, it
would be inconsistent with the Commission’s congr
msandate to allov a committee to, in essence, c:.lhﬁ>k__
that would lead to entitlement for post inelig! 4 :
matching funds. 1In other words a committee ould
able to claim a ne: debt and hence entitlement £¢
aneligibility satching funds if it dissipated |
permissible primary contributions to do seo.
extreme, 8 committee could redesignate all
contributions ... and unnecessarily create
with 8 tesulting clais for matching feunde.

The current language of 9003.3(a)(1)(iid)

tedesignation of post-prisary designated

effective A'nll 8. 1987, evolved from & |
4 tvuun a ;n ;uvun vecsion -C A

80436863033

Contributioms -:::h ltl-:l:; lftl;. e
but which are gnat
Mﬂmﬂm deposited im the leyg "‘ L
t pl.'tlt. that tll :
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Statement of Reasons
Clinton for President Comamittee
by Commissioner Joan D. Aikens
Commissioner Lee Ann Elliott and
Commissioner Trevor potter

Though the current language did not retain this protective
phrasing, there appears to have been no inteant to alter
the prior approach. ... lndeed, as noted, it would be
contrary to public policy to allow the creation of debt and
the consequent entitlement to post ineligibility matching
funds. Accordingly, the Committee should be permitted to
redesignate and transfer-out to the GELAC only so much of
the contributions as would not leave the Committee in a

net debt position. The remaining amount in Question, ...
cannot be redesignated and transferred-out, must be repaid
by GELAC, and aust therefore be included in Committee’s
cash on hand figure.2/

In order to clarify any ambiguity that may have occurred
during the 1988 Presidential asudits, the Commissioa revised its
Presidential regulations for 1992 to make absolutely clear that
public and private money be used for debt retiremeat, and that
there is limited permissibility and several prereguisites fo
any redesignation of private funds. See 11 C.P.R. 9003.3(8){1)
(i1i) and 9034.1(b). i, 5

3863039

By splitting 3-3 on two repayment motions, the Coms
fa:led to apply these regulations to the Clintoa €
_ _example, there is mo guestion that on the date of 4l
% ti.e., the date of Clinton’s nomination, July 1§, % ;
L. Committee had a debt of over $7 amillioa. icitation
. July 15 had clearly solicited funds for the pr Y
~#ll contributions received were made  to
gesittee, and deposited 1ato the Primary accoun
acitatices inded the contributor that S
§ be matched. 'In fact. the last primacy
Wuly 17, vhich selicited funds to retire the
in resinded the comtributor that the coatril
.3/

A

Quote of Commissioner Scott Thomas frem the |
on the Dukakis for President Cllllt;!!?. P
ssion 6-0.

pseguent solicitations were mailed -ont
. iral Election Legal and Accoun and Col
¢ GELAC). Those contributions are at iss

(S
5 LT , L~ S, F<
- - -




Statement of Reasons
Clinton for President Coamittee
by Commissioner Joan D. Aikens,
Commissioner Lee Ann Elliott and
Commissioner Trevor Potter

Contributions deposited by the Primary Committee frea
these solicitations totaled $5,863,410 between July 16 and
October 2, 1992. 1In that same time frame, the Committee
submitted final matching requests totaling $6,046,107. The
Committee received this inflated amount because they did not
apply all of their private funds to their net outstasding
campaign obligations. 1nstead, the Primary Committee sought
redesignations froa their contributors and transferred
$2,444,557 to the GELAC. This is in direct contravention of the
Commission’s regulations governing matching funds. 9034.1(b).

In other wvords. the Committee took contributor shesks
directly in response to primary solicitations, deposited thea
into the primary account and submitted $2,600,519 for matching
funds vhile at the same tise taking other contributiomns from the
same solicitations and, claising they were intended for the
GELAC, transferred thes to the Legal and Accounting Compliance
Fund.

In the Final Audit report, the Audit Divisiea correctly
recommended that the candidate had exceeded his to
further satching funds as of the date oa which
contributions and matching funds could have nt.zu‘ all
This was in accord with the previously cited
tegulations, their Explanstion and Justifica
Presidential Compliance Manual. The amount
calculated the Committee teceived in excess
on this issue wvas over $2.9 aillion. The
tecomsended this amount sust be repaid to |
m«ﬂun of Genst :

s 8 6 3 0 4cC

g g s
tlm lm uq of the contribn
E rceo'l se the “coatributors’ intemt® and al
-sgsmﬂutuc m t-ﬁ un‘h- GELAC. |
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Statement of Reasons

Clinton for President Committee

by Commissioner Joan D. Aikens,

Coamissioner Lee Ann Elliott and
Commissioner Trevor Potter

However, our colleagues’ and the Committee’s argument weat
even farther than simple redesignation. They arguwed that these
contributions were not specifically designated for the primary
in the first place but were intended for the GELAC de “the
fact that some of these contributions were solicit
Primary Committee to retire primary debt; and all specifically
indicated on the solicitation that the contributions were
matchable; and the checks were made to the order of the Primary
Committee and were deposited in a Primary Committee account.

The result of the Commission’s failure to approve Audit’'s
recommendation left us in the impossible positioa of g .
the Committee’s argument that contributions depesitad 2
convention were not primsary coatributions, but rather wers =
undesignated contributions received after the primary slection,
and pursuant to 11 C.F.R. 110.1 were automatically gemeral
election contributions. This apparently holds truwe despite the
fact that contributions received as part of the same :
solicitations were in fact deposited by the Primsry Committes
and matched with public fends!

following the J)-3 split on the Awdit’'s - aati
which had the effect of calling these funds contributionl
the GELAC, the General Cowasel and Awdit Division tese
that the funds teceived after the DOI that wers M
be declared ineligible for matching because (a8 oW
had just argued) they too were not designated
This recommendstion wvas nade becsuse the

trensferred by the Clinton Committee to the @ .‘-‘i‘,“;

i
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statement of Reasons
Clinton fer President Committee
by Commissioner Joan D. Aikens

Commissioner Lee Ann Elliott and
Commissioner Trevor Potter

And so the Committee has it both ways. Contributions the
Committee received after the convention were considezred primary
contributions that were matched with public funds used to
primary debts, while other contributions alse received after the
convention from the same solicitations were considered

- undesignated or redesignated to the GELAC -~ all at the whia of

the Committee.

We see no legal or logical way that these post coaveantion
contributions can be both matchable primary coatributions at
the Committee’s discretion also be undesignated coatributi

to the GELAC. Such a schese allowed the Clinton Committees to
manipulate its cash balance and debts to receive public scney

to which it was not entitled. 1In its 19 year histery, the
Commission has never tolerated such a result. The Coamission’s
failure to desand repayment of this public money is inconsisteat
with Commission precedent and sqguarely at odds with the plaia
language of the statute and regulations, is arbitrary and
capzicous, and contrary to law. FPFailure to approve either
the two motions completely undermines the integrity eof the
Presidential Public funding system and will this aget
an untenable positior in trying to enforce law in
elections.

111. The Clintoa Committee’s Real ll:ttl_

In their Statement of Reasons, Commi
ncoonald and Thomss sske the extraordimary
votes to block repayment actually “furthers the
concept”. LONPRASES. in-erigiNall Beceuih

} 0 43863042
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Presidentisl un: ‘until thie .:. the Comsisi
protect taxpayet funds by tequit comm.
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Statement of Reasons
Clinton for President Committee
by Commissioner Joan D. Aikens
Commissioner Lee Ann Elliott and -
Commissioner Trevor Potter

We believe that, at a minimum, Congress should be ceasultsd
before the Commission turns a conditional grant of public fusds
into a flat entitlement for maximua fimancing. Purthermece,
such a drastic change of course should be subject to the motice
and comment and other protections of a rulemaking. Pinmally, it
is grossly improper to adopt such a free-spending standard fes
only one candidate (the current President of the United States),
wvhile every other campaign in the same cycle has been held to a
different and stricter rule. Such a singular and capricious
result is inappropriate and does not “"further®" the coa .
public financing. 1Instead, it destroys the public’s idence
that its money will be audited in a non-partisan manmer and ,
rules scrupulously followed when it is givea to any pt“%
campaign. i

o TS 2 s
Joan 5. Arkens

Coamissioner

(el A sl Dscomn b 2§
~ Date

e j10tt
Coamissioner
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FEDERAL ELECTION COMMISSION
WASHINCTON D C 206}

STATERENT OF COMNISSIONERS NCDOMALD, McGARRY,
AND THOMAS REGARDING CLINTON CAMPAIGN AUDIT

We write this short statement to explain our principal
reasons for disagreeing with the staff’s recommendation to treat
about $1.5 million in funds raised by the Clinton campaign after
the nomination as primary committee assets. The staff’'s
recommendation would have resulted in an additional ¢
obligation in that amount on the theory that the primary eulpllgn
debt was $1.5 million smaller and matching funds given to tim
campaign to pay its debts should be returned.

First, as a matter of law, this is a case of first
impression. The Commission has never addressed whether
contributions coming in after the nomination with some
indications they were intended for the primary, but without tll

specific signed writing required for proper desigmation as suecl

(see 11 C.F.R. $110.1(b)(4) and Advisory Opinion 1990-30,

Elec. Camp. Fin. Guide (CCH) § 6006), must be ttum a8 p

campaign assets. The staff felt that because the %

sade payable to various names such as “Clintoa fer

Campaign.” the legsl reguiresent for a proper ‘.li

primary contribution was met. We thiak the ¢

advisory opiaion cited necessitate clearer wo

for a particular election tham that. Also, we di

solacitetion materials vhich appear to have e

contraibutions at um satisfy the designation sta
- ' the regulation

g

mwo "

: M. m the enntuum ut tu-i
be tto.t'd a8 primary assets, wve faced the policy 3
vhether the Clinton campaign be forced to £
 nonetheless. Because the intent of
donors :Il ::::'l-t at lict.‘rﬁﬁ
ehouull ;,,1,'.

ik
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subsequent to receipt were confirmed in writing by the demers to
be intended for the general election legal and accounting
compliance fund (GELAC), and which were not submitted for primary
campaign matching funds, shouldn’'t be reconfigured as primary
campaign assets, we believe. -

The staff was of the view that if we don’t treat the funds
moved to the GELAC as primary assets, we should treat other
post-noamination contributions submitted for primary matehing as
non-satchable and recoup any associated -ntegtng funds. This
: struck us as a "Catch 22" argument. 1In our viev, the
‘ contributions submitted for matching can and should be treated
] differently. Pirst, the Clinton campaign concedes that such

contributions must apply as a primary asset, thereby reducing
post-nomination entitlement for matching funds. Purther, the
Commission’s longstanding practice, appareatly, has beea to treat
such contributions as matchable even though the technical
requirements for written designation have not been met.

What is the impact of our approach? Taxpayer funds, rather
than privately raised dollars, are used to pay primary campaign
w expenses-- a result that furthers the public ztn.neil' concept .
- The funds at issue are left available to the GELAC to pay for
complying with the many complexities of the law-- agaim a result

o that furthers the public financing concept because it insutres
: that candidates continue to opt for public rather tham private
. financing. _

kel

e

Our approach does not undermine the respoansibilit

..‘%1‘=:at££§-'

agency to insure that public funds are not spent for

have no relation to the primary campaign or that
documented. Bundreds of thousands of dollars in thé
Bush campaigns sre being trested as nom-qualified |
teasons. Ner dees our approach undermine our zevi
to iasure that the state-by-state and overall "%!V

R
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adhected to by the publicly funded campaigns.
desoastrate this. All our approech does is alle
o public funding dollars to pay fer legitimats
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June 11, 1998

Ms. Delanie Painter

Office of the General Counsel
Federal Election Commission
999 E Street NW

Washington, DC 20463

Dear Ms. Painter:

Enclosed please find checks for the remaining $ 10,000
payment due from Bush-Quayle '92. We apologize that this final

installment is late, and we appreciate the courtesy of your
calling to remind us. :

Sincerely:

/)ﬁé:;;zfiz/:ﬁng: £
Keith A. Davis, Assistant Treasurer
Bush—-Quayle '92 SRR T | (I TR
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OPERATING ACCOUNT
S. WASHINGTON STREET, SUNTE 200
ALEXANDRIA, VA 22314

Five Thousand and NO/100-

=

U.S. Treasury
999 E Street, N.W.
Washington, DC 20463

»09305 4" L05L00L5L 70

Bush Quayle '92 Campaign Committee
.- Ron~Pederal .
228 S. Hashington Stree
" - Suite 200 - v
S Alexandria, VA;Q?E}I‘
PAY - oL Y e

“w U.S. Treasury

20065 7LA" ) 2

Five Thousand and NQ/100-
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TWO WAY MEMORANDUM
OGC Docket

Rosa E. Swinton w
Accounting Technician

We recently received a check
Olnﬂioo,uymberm.“m

check and
e teticats which.-u: funds
the MUR/Case number and name




FEDERAL ELECTION COMISS’ON

WASHINGTON, D.C. w

7.. ‘,'.

TO: OGC Docket

FROM: Rosa E. Swinton ﬁ
Accounting Technician

SUBJECT: Account Demmwhmw

We recently received a check =5 a,)...

e smounr ol 8.300.08

for the amount of , 8, A

being forwarded. Please indicate
andgwethel!URlOﬂm nd name

;ﬁ& a-‘“'xy"




