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MEMORANDUM

TO: LAWRENCE M. Lb~
GENERAL COUN k

THROUGH: JOHN C. SURI
STAFF DIRE

FROM: ROBERT J. COS A
ASSISTANT STAFF DI CTOR
AUDIT DIVISION

SUBJECT: BUSH-QUAYLE '92 GENERAL COMMITTEE, INC. AND

BUSH-QUAYLE 192 COMPLIANCE COMMITTEE, INC. - REFERRAL
M4ATTERS I

On December 27, 19 4 the Commission approved the final audit
report (FAR) on the Bush-Quayle '92 General Committee, Inc. and
Bush-Quayle '92 Compliance Committee, Inc. The final audit report
was released to the public on December 29, 1994. In accordance

with the Commission approved materiality thresholds, the attached

finding from the audit report is being referred to your office:

- Finding III.A. - Disclosure of Occupation and Name of
Employer (Bush-Quayle '92 Compliance
Committee, Inc.)

All workpapers and related documentation are available for

review in the Audit Division. Should you have any questions,

please contact Brian Dehoff or Tom Nurthen at 219-3720.

Attachment:

Finding III.A. - Disclosure of Occupation and Name of Employer,

pages 9-12.
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Il. Findings and Recommendations - Non-repayment Matters
Bush-Quayle '92 Compliance Committee

A. Disclosure of Occupation and Name ef Employer

Section 434tb!(3)(A) of Title 2 of the United States

Code states that each report shall disclose the identification cf

each person (other than a political committee) who makes a

contribution to the reporting committee during the reporting
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period, whose contribution or contributions have an aggregate
amount or value in excess of $200 within the calendar year,
together with the date and amount of any such contribution.

Section 431(13)(A) of Title 2 of the United States Code
defines the term "identification" as, in the case of any
individual, the name, the mailing address, and the occupation of
such ind.vidual, as well as the name of his or her employer.

Section 432(i) of Title 2 of the United States Code
states, in part, that when the treasurer of a political committee
shows that best efforts have been used to obtain, maintain, and
submit the information required by this Act for the political
committee, any report or any records of such committee shall be
considered in compliance with this Act.

Section 104.7(a) and (b) of Title 11 of the Code of
Federal Regulations states when the Treasurer of a political
committee shows that best efforts have been used to obtain,
maintain and submit the information required by the Act for the
political committee, any report of such committee shall be
considered in compliance with the Act. The Treasurer will not be
deemed to have exercised best efforts to obtain the required
information unless he or she has made at least one effort per
solicitation either by a written request or by an oral request
documented in writing to obtain such information from the
contributor. For purposes of 11 CFR 104.7(b), such effort shall
consist of a clear request for the information (i.e., name,
mailing address, occupation, and name of employer) which request
informs the contributor that the reporting of such information is
required by law.

The Audit staff conducted a sample review of receipts
from individuals to determine if for contributions requiring
itemization, the requisite information was adequately disclosed.
An error rate of 68% was noted with respect to the disclosure of
occupation and name of employer on reports filed.

Although the solicitation devices did contain a request
for the contributor's occupation and name of employer, the notice
was incorrect: "The Federal Election Commission requires us to
ask the following information:" (emphasis added). The Regulations
require it to state "the reporting of such information is required
by law". Therefore, it is the opinion of the Audit staff that the
Compliance Fund has not met materially the best efforts provisl.n
- 'r .F.R. 5104.7.

This matter was discussed at the exit :onference.
Representatives of the Compliance Fund did not comment.

Subsequent to the exit conference the Treasurer stated
that the Compliance Fund has not contacted its contributors in
order to obtain the missing information.
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In the interim audit report the Audit staff recommended
that the Compliance Fund contact all contributors who have not
provided the required contributor information and file amended
disclosure reports to correct the public record. Further, the
Audit staff stated that such a request should include the
appropriate notice that "the reporting of such information is
required by law".

In response to the interim audit report the Treasurer
states that the Compliance Fund complied with the "best efforts"
provisions of 11 C.F.R. 5104.7(b). The Treasurer explains that
the Compliance Fund contacted each contributor and requested their
name, mailing address, occupation, name of employer and notified
the contributors that "the Federal Election Commission requires us
to ask the following information."

Further, the Treasurer states the Compliance Fund
altered the language on its contributor solicitations in response
to a July 1, 1992 memorandum issued by the Commission. The
revised notification to its contributors stated, "(tjhe Federal
Election Commission requires us to report the following
information." The Treasurer claims the Audit staff determined
that the "best efforts" provisions were not met because the
Compliance Fund used the phrase "Federal Election Commission
requires" as opposed to "the law requires."

The Treasurer contends that the "best efforts"
provisions were met for several reasons. First, the Treasurer
states that the distinction between "the Federal Election
Commission" and "the law" is insignificant because "the
regulations properly promulgated by the Commission have the force
of law." Secondly, the Treasurer maintains that no specific
reason is identified in the interim report as to why the language
used by the Compliance Fund was "deficient." The Treasurer
continues, "[tihe regulation does not require that specific words
be used, only that contributors be informed of the substance of
the message." Finally, the Treasurer claims the Audit staff's
"interpretation would constitute a material change in the
regulation that cannot properly be implemented without a
rulemaking proceeding."

In the opinion of the Treasurer, the Compliance Fund's
interpretation of the regulaticn was reasonable and the adopted
language was consistent with the "best efforts" requirements.

As stated by the Treasurer, the regulatIcn at 1 C.F.R.
5104.7 does not require that specific words be used, only that
contributors be informed of the substance of the message. The
substance of the message is that the reporting of a contributor's
name, mailing address, occupation, and name of employer is
required by law.
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Although the Compliance Fund has put forth several
arguments in support of its position that its actions satisfied
the best efforts provision in effect at the time of the
solicitations, the language used by the Compliance Fund; "The
Federal Election Commission requires us to ask the following
information"; does not inform the contributor that the reporting
of the information is required by law.

The Compliance Fund did not contact all contributors who
did not provide the required contributor information as
recommended in the interim audit report. Consequently, no
amendments containing information regarding these contributors
were filed.
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i. LNTROD UCTION

This General Counsel's Report addresses four Matters Under Review ("MURs")

involving the Bush-Quayle '92 Primary Committee, Inc. ("Primary Committee"), the Bush-

Quayle 92 General Committee, Inc. ("GEC"), and the Bush-Quayle '92 Compliance Committee,

Inc. ("Compliance ('ommittee") that originated from the 1992 presidential general election

campaign of President George Bush and Vice President Dan Quayle.'

MUR 4171 was generated by an audit of the Primary Committee undertaken in

accordance with 26 U.S.C. § 9007(a). The Primary' Committee was the principal authorized

campaign committee for President George Bush's campaign for the 1992 Republican presidential

nomination The Audit Division referred five matters to this Office. Based on the facts and

considerations of prosecutorial discretion, the Office of General Counsel recommends that the

Commission find reason to belie,,e but take no further action concerning matters involving

excessive contributions. u.w of corporate aircraft, and disclosure of occupation and name of

emplo~er "This Office further recommends that the Commission find reason to believe and

engage in conciliation %,ith the PrimarN Committee pror to a finding of probable cause to believe

concerning the remaining matters in~ol'.irig reporing of debts and obligations and staff

advances This Otfice recommends the (.,nimilson find reason to beliee. but take no further

action again.t RoK.rtl lolt. ,n indi ,d.uaL , h,, made staff' ad, ances

Nil R 3664 \\as gcncrated b\ a c'niplaint 1iled on \oernher 2. 1992 b the Democratic

Ntiton.; ( mmnittce aLainst the (11 ( .,1d J I.m1c II luckab'. a. irca.,urer NI1R 3664 in .ol~c ,

the (;-Cs faillure to propcrl\ reporn deb,. and obliations for campaign-related travel

Pre,idcnt [Luh and V.c - Prc'sd'ni (,ux .! cre rcr,),"' J J b, 1he Rcpublican Par'i\ on Awuue;t 20 i W
1 he I QQ' (Ctc'ra! I Ic. ton %.,as on N, cmih r - 1442
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Specifically, the complaint alleged that between August 1992 and the 1992 general election, the

GEC failed to report to the Commission any reimbursement made to, or debts and obligations

owed to, the United States Treasury for campaign-related use of Air Force One and Air Force

Two. On January 25, 1994, the Commission found reason to believe that the GEC violated
2L.S.C. § 434(b),and 11 C.F.R §§ 104 1l(b)and Q004 7 b% failing to report estimated debts and

obligations incurred for campaign-related travel and authorized further investigation to determine

the amount of the apparent violation.i The GEC has made two requests that this matter be

dismissed. This Office recommends the Commission deny both requests for dismissal and

engage in conciliation with the GEC prior to a finding of probable cause to belie%e

MUR 4289 was generated by referrals from the joint audit of the GEC and Compliance

Committee undertaken in accordance %,ith 26 U.S C. § 9007(a). The Audit Division referred two

matters to this Office concerning the reporting of debts and obligations by the GEC and

Compliance Committee This Office recommends that the Commission find reason to believe

and engage in conciliation % ith the GI-C and Compliance Committee prior to a finding of

probable cause to beliee

NWIR 4170 %%as generated b a referral from the joint audit of the GEC and Compliance

('oCmnittee undertaken in a,:%:,,rdane %, ith "(, I N C * I -t)U7(a) The Audit ) i ision referred one

I tie Commission ori~pnalls ni.ilj; :,c j.,,r :,. "x:c flnd rg s on Jul% 20. IQQ3 1 he .ut-equent findin,._,
"ere maJc pursuant to the Cornm,,,,, n o,,t,,,r 14 11,43 determinations re2zarding prccedire to he to!losed
I iht tif F -C % R4 [% ,,RA Iil I,, ,,rn F,,&.; t % 821 (D) ( (Ctr IQ1(, "'R.4 . PCT,t I ftr *'r/ ,Jom edc foJ r
/,JL A (4i 1Ur I% ,h, )n. 115 S Ct 537 ( I'44i

On Jul% 20. 1991. the Commnimsion a, p'orocd a sub ena to Produce Dtocuments and Order to Submit
Wr:'cn Anscrs directed to the (it C The (ommissin did not resote the Subpoena and OrJer based on the (I1
rcprescniaton that most ot the suh'ocn.3eJ dkuments serc in the possession of the Audit D!i is on Vhich %as
condu .Tn, an audit of the (it C p,.,,uant i, 2 I sC ( 'I, Qiii' a)



matter to this Office concerning disclosure of occupation and name of employer. This Office

recommends that the Commission find reason to believe, but take no further action.

1l. M W

MUR 4171 was generated by an audit of the Bush-Quayle '92 Primary Committee, Inc.

The Audit Division referred matlers to this Office inolving excessive contributions, use of

corporate aircraft, staff advances, disclosure of occupation and name of employer, and reporting

,,f debts and obligations This Office recommends that the Commission find reason to believe

and engage in conciliation with the Primary Committee prior to a finding of probable cause to

believe concerning matters which in'.olve reporting of debts and obligations and staff advances.

A. EXCESSIVE CONTRIBUTIONS

The Federal Election Campaign Act of 1971. as amended ("the Act'). limits the amount

that an individual may contribute to an, candidate to $1.000 vxith respect to any election.

2 .' S.C § 441 a(a)( I ,A). No candidate or political committee shall knowingly accept any

contribution which exceeds the contribution limitations. 2 U.S.C. § 441a(f).

The Pnmar% Committee directl received excess ie contnbutions totaling $135.75 1

during the campaign The Prmar' Committee issued tincl% refund checks for 156 of the

conirj'.jih on,; titiling SI 32.7.1. sshich %,crc neser neeotliated The PrinarN Committee did not

i,,,u ricl' refund checks for thre contributions. %ith c\cessi\e nrions totaling S3.000. One

kit Ohn.'- k,:k trlhutions \sa, reccoeJ on .\pril 17. 11)92. but not refunded until JanuarN 14. 193

\lthouCh trie refund check %%ia, cahed. the rotund %,as not made trnelv in accordance %, th

I he commrr.,on notified the Primar- ( om tte b , letter dated June 2. 1 42 that the Commission %%ill r,
.rrer reco .r ic un!imc!\, refunds made more than 60 da% s follo\ inc n tie candidate's date of ineli ibil i , or the

. ' c " r ,hte,,cr , . I ., 'he Commnsson did not recodyi ;.' u,''me , rehinds md. b\ th.

Primar,. c..,,mittee atter (k)tioix.r I 114" di% '% at!er the carididale's date of fl ,i



Commission policy. The other two contributions were incorrectly attributed. The Primary

Committee made a payment to the United States Treasury in the amount of $119,501 on October

21, 1993 and paid the remaining S16,250 for these excessive contributions in response to the

Interim Audit Report.

The Primary Committee also received seven excessive contributions totaling $6,050

through joint fundraising events with the Ohio Republican Party State and Federal Accounts Six

of the seven contributors had previously made direct contributions to the Primary Committee.

The Primary Committee received these contributions on August 14, 1992 but did not refund them

until December 4, 1992. Since the refunds were untimely, the Primary Committee made a

payment of $6,050 to the United States Treasury in response to the Interim Audit Report.

The excessive contributions received by the Primary Committee totaled $141,801. While

the transactions described here apparently w%-ere in violation of 2 U.S.C. § 44la(f), this Office

believes that the Commission should take no further action concerning this violation. The

Primary Committee attempted to make timely refunds of most of the excessive contributions, but

the refund checks %%ere not negotiated b% the contributors. Thus, despite its efforts to comply,

the Primar, Committee was unable to make timel, refunds K-catusc the checks ',cre stale-dated

Finall%, the Prmar' Committee did not contest the tOndings of the Audit

)ivision and promptl made pay ments for the eices0,1. contributnons to tnc L'nited States

Trea,ur' durine the audit procc,, , thcrch% sa% ing Corm 1s,'ion rc,,o) r,:c, [-hcrefore. the Oftf,:c

of General Counsel recommends that the Commission find rcason to bche\e that the Bush-



Quayle '92 Primary Committee, Inc., and J. Stanley Huckaby, as treasurer, violated 2 1 JS.C.

§ 441a(f), but take no further action.

B. PROHIBITED CONTRIBUTIONS - USE OF CORPORATE AIRCRAFT

It is unlawful for any' corporation to make a contribution in connection with a federal

election, or for any candidate or political committee to accept such a contribution. 2 U.S.C.

§ 441 b(a). The Commission's regulations provide that a candidate, candidate's agent or person

traveling on behalf of a candidate who uses an airplane which is owned or leased by a

corporation that is not licensed to offer commercial services for travel in connection with a

federal election must reimburse the corporation in advance. 11 C.F.R. § 114.9te). The

regulations further provide that the amount of the reimbursement shall be the first class airfare

for travel to a city served by regularl, scheduled commercial service, or the usual charter rate for

trael to a cit, not served b% a regularl. scheduled commercial ser,.ice. 11 C.F.R. § I 14.Qe).

The Primarn Committee paid t'&o corporations for use of company aircraft $1.434 to the

ir, inc Company and $9.384 to the Mosbacher E:nerg. Companyv. While the flights occurred

bct ,een January 28 and 30. 192. the Primar, Committee did not reimburse the corporations

until -chn.ar 18. 1'2. arrroimatcl\ three wcck,; later

Becatuse the Primar, C.omn ittcc d;J not rcinibur,,c the corxorations in ad\ ance for the air

tr.'cl as, required b\ , iv reL'uItin,. tt Prtmar, (omminttce receied a prohibited corporate

contribution in ,iolation of' I , C' 441tNal and I I C [ R 114 Q)c Scc MI.R 3309

i( 'mmision L tnd rcaNon to tx-hCL'] t"h lh -D olIc Ior 1Prc,,dcni Committee \ iolatcd 2 I'.", C

The armoar" c.) ! j i id j ,d "I', '! c rS L I.3s, a 1r.ire and sJm,'fcd t h A ; n : p I, 1oS of the
IX e 4

-1



§ 441b(a) by failing to pay for the use of corporate aircraft in advance). Nevertheless, this Office

recommends that the Commission take no further action concerning this matter. The

corporations were fully reimbursed within three weeks of the travel, and the Primary Committee

contends that it paid the reimbursements immediately upon learning of the flights.5

.See Attachment 2 at 3. Moreover, the Primary Committee contends that the incidents were

isolated and unintentional. Id In general. the Primary Committee did not allo% its staff to u.c

corporate aircraft. Id Following these incidents, the Primary Committee reaffirmed its policy

w.ith a written policy statement prohibiting the use of corporate aircraft and requiring staff to

clear any exceptions with the Primary Committee's counsel in advance of the date of travel id

It appears that the Primary Committee's actions prevented an, subsequent problems of this kind.

Considering the amount of money in olved. the relatively short time between the travel and the

reimbursement, and the Primary Committee's attempts to comply with the law and to prevent

additional violations, this office belhees that no further action is appropriate.

Therefore. the Office of General Counel recommends that the Commission find reason

to believe that the Bush-Quayle '92 Primar Committee. Inc.. and J Stanley Huckabv. as

treasurer. violated 2 U.SC §441 Na) and II CI R % 114 qte. but take no further action

C. STAFF ADVANCFS

Indi% iduals are prohibited from ryiakin,! ko ,titrihut ovl1 to an% candidate in C\Cess of

$1.000 %% th respect to an- election 2 1 S C 441 atai I ).\) No candidate or political

B% contrast, the Dole for President ( oryimlcce took ncJrI\ 3 \ Car Io LOMpfiCte the nccc ,,&' i\ .nctl for
thc usc of corporate aircraf* lt'R '101



committee, or officer or employee of a political committee shall knowingly accept any

contribution which exceeds the contribution limitations. 2 U.S.C. § 441a(f).

Expenditures made on behalf of a political committee by an individual from his or her

personal funds, or advances, are contributions. 1 C.F.R. § 116.5(b). The Commission adopted

section 116 5 out of a concern that during critical periods in a campaign when an authorized

committee is experiencing financial difficulties. individuals may attempt to circumvent the

contribution limitations by paying committee expenses and not expecting reimbursement for

substantial periods of time. See Explanation and Justification for II C.F.R. § I 16.5(b),

55 Fed Reg. 26.382-83 (June 27. 1989)

There are several limited exemptions from this general rule. If an individual has

expended funds for transportation expenses on behalf of a candidate, any unreimbursed amount

not in excess of S1,000 vth respect to a single election will not be considered a contribution.

I I C F R § 1007(b)(8). .',, aI.,o I I C U R § 116.5(b) Any unreimbursed payment from a

,oluntcer's personal funds for usual and normal subsistence expenses incidental to volunteer

activity is also not a contribution Id .Morcoer. advances will not be considered contributions

if the\ are for an indi% idual s personal tran,,.porlation or for usual and normal subsistence

c\xpnse , rlated to Ira.el on bxehalf ot the campaign b an individual \'ho is not a volunteer

I I C I R 16 ( h). -s'c I.\planatitn and Justification for 11 C F R , 116.5(b)tl. 55 Fed Rt'g

'().18 2-_8 (June -7. 19,89) 1 lhis, exc:ri'pi n onl% r applies 'here the individual is reimbursed

ithin 3(1 daj s ifa credit card \%as no't ukcd. or , ithin 60 da- s follovk ing the closing date ofthe

billing ,t.ilement on %%hich the charge,, firt aprvared for amounts paid by credit card. 11 I R

, 1 1(, 5hbt "_



An individual, Robert B. Holt, volunteered fundraising services to the Primary

Committee and made advances of $12,598 in excess of his $ 1,000 individual contribution

limitation in payments for travel, subsistence, and campaign-related goods and services. 6 The

Primary Committee eventually reimbursed all of these expenses.7

During the audit, the Primary Committee made a number of arguments to support its

position that the advances were not excessive contributions See Attachment 2 at 3-6. Chiefly.

the Primar-Y Committee contends that Mr. Holt was a commercial vendor who provided his

fundraising activities on a volunteer basis but sought payment for associated travel and telephone

expenses. Id Thus. the Primar. Committee argues, Mr. Holt's advances should be treated as

extensions of credit by a commercial \endor under I I C.F.R. § 116.3. despite the fact that Mr.

Holt was volunteering his ser' ices.a Id The Primar' Committee has not provided sufficient

evidence to demonstrate that Mr. I lolt %%as a commercial vendor whose usual and normal

business was to provide fundraising ser-ices See I1 C.F.R. § 116.1(c). Indeed, based on the

evidence provided from the Primar) Committee and Mr Ilolt. it appears that Mr. Holt is in the

oil business See Attachment I at 7-10 Moreover. Mr. tHolt's advances do not meet the

regulator\ exemptions to I I U F R ," 116 5 hecau,,e the expenses Aere not solel\ for Mr l-ol',

tr.ai cl and Uhssitence.

"Ir 11olt made 3 S I.000 coribrih,.;to t ,h k o ,," - kthcr 8 IQ() and made ad, ancs tt S i2.598 in

ex,:c, ( t his contribution rm:tation h,, .. . r tt, h ,..c.,t outstanding e\cessiic contribution resu!tln '
from o\ cr I 0n ad, ances Mr Holt maj d u c .-i p ., ,Jf o ten mn:ns

T'he S12.5Q8 adanccd t,, Mr !lt Ai., ourstanding for approimmatek. 33 dass Some adsances %,ere
reimbur'sed in 13 das. stlile others remi ined uttanJng ftor up to 47 da\ s

I IThc Prm. r\ Committee preented th,, arkumcn! in respon,,e to the Interim Audit Report The
('onm!,-,on ho ke% -.-r a'p r osed the F i i , ,1d, Rcor, %h ch express!, reaches the contrar\ conclusion



Therefore. the Office of the General Counsel recommends the Commission find reason to

believe that the advances were in-kind contributions from Mr. Holt to the Primary Committee

which exceeded his individual contribution limitation by S12,598 in violation of 2 U.S.C.

§ 441a(a)(1 )(A) This Office also recommends the Commission find there is reason to believe

that the Bush-Qua' le '92 Primar'x Committee, Inc.. and J. Stanley Huckaby. as treasurer, violated

2 U.S.C. § 441a(O) by knowingly accepting these excessive in-kind contributions. This Office

recommends, however, that the Commission exercise its prosecutorial discretion and take no

further action agdinst Mr. Holt °

D. DISCLOSURE OF OCCUPATION AND NAME OF EMPLOYER

Committees must file reports with the Commission for each reporting period. disclosing

the identification of each person (other than a political committee) who makes a contribution

during the reprtring period which alone or combined with other contributions within the calenda r

y'ear has an aggregate value in excess of $200. along with the date and amount of any such

contribution 2 US-C § 434(bX3)A). The term "'identification" means, in the case of each

indis idual. the name. the mailing address, and the occupation of the individual, as well as the

nameofhisorheremploycr 21'S(' 43103)(A)

If the treasurer ofa rlitical committee sho\,s that best efforts hae been used to obtain.

mailt.jin. and submit the intOrmation required b\ the Act for the political committee. an\ report

or record, of the committee shall be con,,idcrcd to be in compliance ,,ith the Act. 2 US C

" I h: reCiomnmendation is consistent %kith the Comm ssion's decisions in se',eral enforcement matlers
ins r y ism lar instances of stafrad\,anies to publicl%-financed presidential committees S.,. c g MUR 412

I(. 10t.'n k,,r PresiJeni Committee) and MlR ', I 01 ,ro\,n for President) In those matters, the Commission IounJ
rcason to tNIiee that indi iduals mho made stIff adsances iolated 2 L S C & 4413(a 1 A) but took no further
, t'on .izin~t those indiiduals tiov-eser. the Comnission found reason to beliee that the committees in those

mn , tsrs e jeJ L S C r 441atft and pursued those %,olatins



§ 432(i). The Commission's regulations provide that a treasurer of a political committee will not

be deemed to have exercised best efforts unless he or she has made at least one effort per

contribution solicitation, either by a written request or by an oral request which is documented in

writing, to obtain the information from the contributor. I I C.F.R. § 104.7(b) (1994)." ° Such

efforts shall consist of a clear request for the information which informs the contributor that the

reporting of such information is required by law Id.

The Audit staff conducted a sample of individual contributions recei,.ed by the PrimarN

Committee and concluded that 56% of the itemized contributions lacked the requisite disclosure

of occupation and name of employer information." Therefore. the Primar Committee's

compliance rate was only 44% The request for information in the PrimarN Committee's

solicitations stated: "The Federal Election Commission requires us to ask the following

information" After receiving a July 1. 1992 memorandum issued by the Commission on the

"best efforts" regulation, the Primar) Committee altered the language in subsequent solicitations

to state. "The Federal Election Commission requires us to report the folloing information."

See Attachment 8. The alteration of the language had no effect on the Primar- Committee's lo,,

compliance rate Furthermore. neither the Prinmar% ('ommittee's oripyi.tl language nor the

F fleclie Mlarch ). Q4. the Comm ,sor re, iwd trie .' cflhn, " rIu tj,,. ( R
4 h W I " 4; H ,,e cr all ,,4 ,atjuiorn t t . ( ,urrcd e': :, t tc, C J' vc ', re,% ',ed rc .,cuIation

I he Co ,ur of A' rt I, for the ) C C ,Ult r L'rc! an, in% :J .I v." -,o :1 e r-'. , C-i' '3t,, ut, jI required
the u', of rcc Ific I.in ua ge In ,w I tat OlO rC-IC I, ut Uphe.id j J Ir.tc. Pr70 ',',P, r '. 0r ' 1,.m I tees Io M, " j
,,dJ ,lonc ftolio%-up request for the informatnor Rtpuh,'ika' . , ,,:u. c / t , '0 F Id 400(DC
O.'r 1996MW R%" ')

Bacd on the sample. the Audit !ifll con.luded ihat there i, * W c ,.Ilisfi.I kl t od talt the total
amoint of contriutlons %,hich lacked the dl-closurc of ok4 up tor" aJ ri. o! rrt' , ' t-. i: Ic.oi Si 660 942 I
anm -b mc,,:h 2 114 -4 . S



revised language stated that the reporting of such information is required by law. 1 C.F.R,

§ 104.7(b); see 2 U.S.C. § 434(bX3XA).

The Interim Audit Report recommended that the Primary Committee contact all

contributors who had not provided the information to request the information and file amended

disclosure reporis to complete the public record The Interim Audit Report concluded that the

Primary Committee had not met the "hest efforts" standard because its request language did not

notif, contributors that the reporting of such information is required by la%%. See 11 C.F.R.

104.7(b). The Prima- Committee did not contact the contributors or amend its reports to

correct the omissions

Instead of making an effort to contact the contributors and filing amended reports to

complete the public record. the Pnmar- Committee contended that it satisfied the "'best efforts"

provision and. therefore, the contributions omitting disclosure information are in compliance

vith the Act. Attachment 2 at 6-8 The Pnmar) Committee contended that its request language

%%as consistent with the "bet efforts" regulation and that the difference between "the la," and

the "Federal [-lection Commission" is insignificant /i Moreoer. the Primar. Committee

a.,,,rlcd that it .ould cost more thin $40. 00) to contact the contributors Id

I he Prima,N Commitce,, asenon that it eercised "best eftoris" is erroneous Neither

thc requcst languaec used btfore or altcr the Jul\ 1'9Q2 alteration indicated that the reporting of

,u.h information was required h, law, II C I R 0 1 04 "11-). ,ce' V S C 434(h)(3)(A)

I urhcrmore. the Priir ( 'omi tlec , rcpr,,n, had a .omp!altr:c rac ol kun1\ 44'o wkhich, in

wclf, demonstrated the ilnformiation rcquct languace was poorl, crafted \\hilc the Primar\

The ktQr , 'I, n 'k, F, j r.2 4 , i in a r . ,r t:' c1 1k rana' on o4 ine Ihe,! efforlt! lj. ' CYPlo ed
, t: r ,, t Ja , h,,: [Vilra! I c, k or ,rr;, ,r R%(-, 't F, 3l a! -4,,t



Committee experienced an extremely low rate of compliance over several months of

solicitations, it nonetheless made no additional efforts to increase the response rate or otherwise

obtain the information. Thus, the Primary Committee's actions concerning the contributions

which omitted disclosure information do not amount to "best efforts."

Therefore. the Office of the General Counsel recommends the Commission find reason to

believe the Bush-Quayle '92 Primary Committee, Inc., and J. Stanley Huckaby, as treasurer.

violated 2 U S C § 434(b)(3)(A) Howvever. in light of recent revisions of the "best efforts"

regulations and the amount of time that has passed since the Primary Committee submitted the

disclosure reports at issue, this Office recommends the Commission take no further action on this

matter. The previous 'best efforts" regulation, the applicable regulation in this matter, did not

specify particular language that would satisfy "best efforts." The Commission recognized that

the language of committees' solicitation requests %%as one reason for lovw compliance rates in the

disclosure of occupation and name of employer information and revised the regulation to include

SpCific language for contributor information requests See 58 Fed Reg. 57,725., 57.726 (Oct. 27.

1993). 1 C F R § 04.7(b( 1) (1995) The D C Circuit subsequently held that the Commission

could not require use of the specific rcquc.,t languacc R'I'thli'ti .\'ational ('CmOILt' t F ('

76 F 3d 400. 406 (D C. Cir 1996) R \( - At the ,me tinie. ho\\c\er. the court did not hold

ih,nl In\ request language is sufficient to, ,atilt\ "',ht cl'oris " Ihu,,. the Commission i,, not

precluded from rc ie\%ing the Committee', rcqu.,t language While this ()t'll'ice concludes the

l'rumar' Committee did not repn in ,,rrm.t k,,fi rciwircd h\ the A\ct and did not use its 'best

The Commission also re,,ised the r~cu 3 wn% to require a stand a!one follok-up request Fh s pros, i sin
3,a'. upheld in R c " "6 F 3d at 4 0 The (,r' ,C i - e s fa iure to n.ike a foloA,-up req test is not disposit,.e,

hoe'cr. because the --iolations in the presert- mr:cr til under inc prc ou, "best ef t<rs" rc, u lition,



efforts" to obtain the information, we nonetheless recommend the Commission exercise its

prosecutorial discretion and take no further action.

E. REPORTING OF DEBTS AND OBLIGATIONS

Committees are required to disclose on periodic reports to the Commission all

outstanding debts and obligations omed by or to the committees. 2 U.S.C. § 434(bX8). The

Commission's regulations provide that outstanding debts must be continuously reported until

extinguished. 11 C.F.R. § 104.11 (a) Debts in excess of $500 (other than periodic payments for

rent or salary) shall be reported as of the date on which they were incurred, and debts below, $500

shall be reported as of the time payment is made or not later than 60 days after the debt is

incurred. whichever comes first. 11 C F R. § 104.11(b). If the exact amount of a debt or

obligation is not known, the reporting committee shall report an estimated amount and state that

the amount reported is an estimate. Id When the exact amount is determined, the committee

must either amend the reoxrt containing the estimate or indicate the correct amount for the

reporting period in which the correct amount is determined. Id

The Audit Division identified 76 obligations totaling $1.767.548 for a variety of

campaign c\pcnditures that the Primiar- Committee failed to report in accordance %ith the Act

and the Commission's regulations .ttachment 1 at I3 Ihe first reporting of the PrmarN

('omnittce's debts did not occur until the (omlntecc rroritied the pa% ments of the debts in

question T he amount identified b,, the \udit I)' ision includes onl, those debts %%here

pa mints %,,crc not reported until rcponing pcri,,d. after the ones in %% hich the Prirnir%



Committee received invoices.' 4 The Primary Committee filed amended reports which materially

disclosed the debts and obligations on August 12, 1994, one month after it responded to the

Interim Audit Report and 21 months after the general election.

The Primary Committee contends its procedure of reporting debts once the invoice was

received and approved for payment was sufficient to comply wsith the Commission's regulations.

llowever. I I C.F.R § 104.1 l(b) requires committees to report debts as of the time of incurrence

( e, the date an item was purchased or service was rendered to a committee). not the date of the

invoice, and to estimate the amount of the debt or obligation if they are unable to determine the

exact amount. The Primay Conimittee's procedure does not release it and its treasurer from the

reporting requirements of I1 C F R § 104.1 (b) Since the Primary Committee did not report

C the debts as they %kere incurred, the goal of immediate and complete disclosure was not met and

the Primary Committee's disclosure reports did not accurately reflect the Primary Committee's

actual debts at any specific date See NIt'R 4173 (Clinton]Gore '92 Committee).

The Primary Committee also argued during the audit that section 104.11 (b) is limited to

loans and written contracts and does not apply to debts incurred without a written agreement

lhis conclusion is not supprxted b% the language of the regulation ('a debt or obligation.

including a loan. a %%ritten contract. \'ritten prornise or wrTitten agreement to make an

\pcn ittire . "' Rather. th s langu.c. reTc~ al, ihi' a debt or obligation- includes but is not

limited to the enumerated sources

. nfra foOtnite 18 1nct n, I t A J I , ,,io n's metb. ot in'lf\ ,m L oLitins Ot I C F R
10 tl



Therefore, this Office recommends that the Commission find reason to believe that the

Bush-Quayle '92 Primary Committee, Inc., and J. Stanley Huckaby, as treasurer, violated

2 U.S.C. § 434(bX8) and 11 C.F.R. § 104.11 (b) by failing to properly disclose its debts and

obligations.

11. MLR 1664

On January 25, 1994, the Commission found reason to believe the GEC violated 2 U S C.

§ 434(b) and 11 C.FR §§ 104 11 (b) and 9004.7. The GEC has made two separate requests that

this matter be dismissed. Prior to the Commission's revote of the reason to believe findings, the

GEC argued that it was not required to report debts or obligations until it had been billed for

them See generally Attachment 3. After the revote of the reason to believe findings, the GEC

reasserted this argument and also argued that the revote failed to cure the defect in the

Commission's composition identified b, the D.C. Circuit in FEC v .VR.4 Political Victory Fund,

6 F.3d 821 (D.C. Cir. 1993) ("NRA"). petition for cert dismissedfor wanl ofjurisdiction,

115 S Ct. 537 (1994) See ,,'ncralli Attachment 4 This Office recommends that both requests

for dismissal be denied.

A. FtRTllER CONSIlERATION OF TIllS MATTER IS
('ONSTITLTION.LI.

Follo ing the .VR4 decision. the ('Conmission ,oted to reconstitute itself. excluding, the

cX 0/11,. to members from all cloed pro ,eedings On No\ ember 9. 1993. the reconstituted

( ,nmnK,,,jon consdrcd the (Icneral (unsels legal anal\ sis of the effect of the VR.-I decisionon

('ommission actions and adopted specific policies regarding ho\- to proceed in N.RA-affected

matters In %1,'R 36(4. the ('ommis,,ion. pirsuant to those procedures. reoted on the flindinte of

reason t ,lic e



In its NRA-based request for dismissal, the GEC argues that the presence of the former ex

officio members of the Commission during deliberations on the original reason to believe finding

impermissibly tainted the proceedings, creating a constitutional defect that cannot be cured

through reconstitution and ratification. The recent decision of the Court of Appeals in FEC v.

Leg- Tec'h Inc conclusively rejected such a defense, finding that -the better course is to take the

FL..C's post-reconstruction ratification of its prior decisions at face value and treat it as an

adequate remedy for the NRA constitutional violation." F E C % Lcgi-Tech. Inc. 75 F.3d 704.

709 (D C. Cir. 1996).

Therefore, this Office recommends that the Commission deny the request to dismiss this

matter on NR.4-related grounds.

B. REPORTING OF DEBTS AND OBLIGATIONS

I. Applicable Law

Committees are required to disclose on periodic reports to the Commission all

outstanding debts and obligations owed by or to the committees. 2 U.S.C. § 434(b)(8) A

political committee o%ing a debt or obligation, including a loan. witten contract, written

pronhl ,. or ,ritten agreement to make an expcnditure under S5C0 must report the debt as of the

time the pa. ment is made. or no later than O0 daj s alter such an obitgation is incurred. %%hiche\ er

is, firt 11 C I R § 104 1 l(b) An\ debt or obligition. including a loan. \written contract.

\%r;tt,.'n promise. or ,Titten agreement to make an e\penditure o.cr S5100 must be reported as of

thlc date on \,hikch the obligation is incurrcd. e\ccpt that an\ oblicatwon incurred for rent. salar",.

or othcr regularl\ recurring administratie e\pen.se must not be reported as a debt betxbre the

pa mcnt due date 1I If the exact amount of the debt or obligation is not knoii, the report shaL



state that the amount reported is an estimate. Id When the exact amount is determined, the

committee must either amend the report containing the estimate or indicate the correct amount on

the report for the reporting period in which the correct amount is determined. Id

All campaign-related travel of publicly-funded candidates for the offices of President and

Vice President of the L'nited States is a qualified campaign expense. and costs of such travel

must be reported by the candidates' authorized campaign committees as expenditures. 26 U.S C"

§ 9004(b) and 11 C.FR § 9 004.7(a) If a candidate for President or Vice President uses a

government con' eyance paid for by a governmental entity for campaign-related travel, the

candidate's authorized committee must pa. the appropriate governmental entity an amount equal

to the first class commercial airfare plus the cost of other ser ices in the case of travel to a city

served by regularl\ scheduled commercial air service or. in the case of travel to a city not served

b, regularly scheduled commercial set-, ice. the commercial charter rate plus the cost of other

,ervices II C.FR § 900471bX5)

2. Facts

[he CG-C's use of mlaitan airplanes for campaign-related tra\el Aas identified and billed

,cparatcly depending on the air1.raft uscd and the idcntit,. of the priniarN passenger on the plane

•\tt.chnilclnt § A. not. d i th. I m," l t .\uJit Rexr

In mos! cases, trips b\ the P)rcidcn! \-crc identitied and billed as ..\ir Force I.
mhercas. trips madc b the Vi:ce Prcidcnt .ere identified and billed as Air Force
11 Lurther, there \,crc sc,craf intan,,, \,thcn the F:irst Lad% iBarbara Bush). staff
1nd ad an,:e p.r,,konr.el m.ide c:amnpaign-rclated trips on aircraltI pro\ ided by the
t nitd States -Nir Iorcc I h .,c trirp- ,..:rC U,,uJil, identifled ai:d billed as "Airlitt
Operations" jsic]

d at B- illings originated . t the ( nocd States .\r For,.c and ,sere routed through the

k hite I Iouc N litarN ( )ffle 1 ,, inc (if ,C In m ,, :a c,. bhi!ls included a passenvcer nanife.st



for each flight and a summary memorandum listing campaign-related passengers billable to the

GEC. Id

The GEC paid a total of $459,992 for political passenger travel on Air Force One

occurring between August 17, 1992 and the day before the general election, November 2, 1992.

Attachment 6 at 10-14 The GEC did not contemporaneously report any actual or estimated debt

with respect to the amounts it eventually paid for campaign-related use of Air Force One.

The GEC paid a total of $396.455 for political passenger travel on Air Force Two

occurring between August 21, 1992 and election day. November 3, 1992. Id. at 15-19 The GEC

did not contemporaneously report any actual or estimated debt with respect to the amounts it

eventually paid for campaign-related use of Air Force Two.

The GEC paid a total of $52.752 for political passenger travel on other Air Force aircraft

between September 2. 1992 and No ,ember 2. 1992. Id at 20-22. In addition, the Committee's

Schedule B-P reports show a payment of $13.519 36 to "U.S. Treasurer/Airlift Operations~ that

does not correspond to any payments detailed on the Airlift Operations spreadsheet attached to

the Intenm Audit Report.1- See id The GEC did not contemporaneously report any, actual or

etimated debt with respect to the amounts it e'entuall\ paid to "U.S. Treasurer Airlift

)perations

The GEC's Schedule B-P rcrt. ,h,)\% ,c, en pa. nients totaling $110.00 - to

"I reasurer of United States'DOD tclscoptcr," or "'1 S 1 reasurer.Marine I" for

c.mtnpaign-related use of goemmeni-i,.,ncd hcloptcrs The flirt of these pa mcnt,,. )n the

This amount does not include Atrifl ( ,rx ' ns det lt. '. in,--;rred for lcss than $500 doiIar,, .'c t
S104 I lbi



amount of $31,564.38, was made November 2, 1992. the day before the general election. The

remaining payments were made between November 6, 1992 and July 20, 1993. The GEC did not

contemporaneously report any actual or estimated debt with respect to the amounts it eventually

paid for use of government helicopters.

The GEC's Schedule B-P rerxrts sho-, four payments totaling $14,570 to "U.S.

Treasurer"I.imousines" or "U.S. Treasurer, Limousines/Vice President" for campaign-related

ground transportation in government-owned vehicles.'6 One of these payments, in the amount of

S6,820. w~as made October 14. 1992. The others were made after the general election, on

December 2. 1992 and January 14 and May 11, 1993. The GEC did not contemporaneously

report any actual or estimated debt %ith respect to the amounts it eventually paid for use of

government-owned ground transportation

In response to the oniginal reason to believe finding in this matter, the GEC argued that it

had "either paid promptl. or reported all invoices for campaign-related travel by President Bush

and Vice President Quayle " Attachment 3 at 2 1lo%,e~er. the GEC's treasurer explained during

the audit exit conference that the Committee "did not consider any obligations as debts for

reoxrting purpxoses until the inwoice h.d been receicd b% the [(IEC's] Accounting Department

and aprro ed for pa\ nient h%, the appropriate perso rel "" Attachment 5 at 9.

I he (11-C faileJ to refxlrl tra\ 61-rclited debt, totaling SI.048. 190 as required b\ the Act

.1IJ the Coimmission s regulations .\tta~ihmcnt 1) I he first rcorting of the travel-related debts

JiJ not o Lur until the (. C reporied thc p.t. ncnt-, of the dcht., I-hus. although the (JEC

Th!, amoluntioes not in lUJC grounJ trans'rx ration dchis incurTed for less thar. S50() dollatrs See

1 ( f KR % 104 1 1(h)



properly disclosed the payments. it had never reported the corresponding debt in the reports.

Included in the total unreported travel-related debt identified by this Office was $314,190 for

campaign-related travel on Air Force One and Air Force Two that had also been identified by the

Audit Division in its audit of the GEC.' 7 The amounts identified by the Audit Division include
onI, those debts \,here payments w ere not reported until reporting periods after the ones in

which the GEC received the invoice." See Attachment 6 at 23-26. In addition to the $314,190

identified by the Audit Division. there %,as $734,000 in campaign-related travel debt that the

GEC failed to estimate and report as required under 11 C.F.R. § 104 1 l(b). Consequently, the

total amount of campaign-related trael debts and obligations not properly reported ,,as

$1.048.190.

The Interim Audit Report recommended that the GEC file amendments to correct the

public record with respect to these and other debts itemized in the Interim Audit Report.

Attachment 6 at 7. On September 7. 1Q94. the (EC filed amended reports that materially

corrected the disclosure errors identified in the lntenm Audit Report Attachment 5 at 10

3. Analysis

I'he G[C asserts that the repring of tit, debts did not \ iolate the debt reporting or

estimation requirements ot II ( 1 R 104 11 (b) I he (Ji-C argues. first, that the reculation

I he GEC's non-,rael rc:xed debts jj rtheCd k th.c .\ it! )i% sion are addressej in detai;. at Pa.i Iv of
this Repot

I i zhe 1'QQ2 prcsidental ele un K.,,. t ' , ), ,,,n limited its, 11 easurer of..:,t rnplI.tnce %kith
I i C V R 14 I0 (b i, tie use of an -n% ,. p:,j,, ,.r. t..c, t nder this test, an appare , %t , i t ,n of the debts and
oblicat.n, reponrtng requirements ',a% idcnt.iicj %h,rc the .idJntors determined that the pa.mcnt or first reponing
of a debt came in a reporting period later than the peritd in khich the date that "as ten dajs after the inkoice date
%here a debt %Aas not timcl reporled und.r ne "insl.Lc plus ten'" test, the cornmittee also appaer l, tafiled to
compl, A ith the cstimation requirement ti sc,ton 104 1 lib) unless, the in o ice date fell \Aithin tie same reporting
period as the actual date of incurrenc" thtr'bs, makin_ estimatl;on unnecessar\ The "in,,ice plus ten" tet %,as
ueed in the calculia , ,t un- i ', r01, ,'Nd debt th , ,' ret ed b\, the AuJit Di ,, on ,. th re,peot t, the
,L .,h QuA, IC "92 9 Pri ir ( rnim t itrc .I rJ Tc, ( I nitn i . " ( unn itte.
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does not require reporting or estimation of debt prior to the receipt of an invoice; second, that

11 C.F.R. § 104.11 (b) applies only to debts incurred in writing; third, that 1 C.F.R. § 104.11(b)

applies only to debts in the process of settlement by terminating committees; and finally, that

application of the regulation to the GEC and similarly situated committees would "produce

administrative difficulties and unfairmess " Attachment 3 at 2-5.

The Commission previously considered and rejected the GEC's argument that I 1 CF R.

, 104 11 (b) does not require reporting or estimation of debt prior to the receipt of an invoice.

MUR 3664 (First General Counsel's Report. approved July 9. 1993, at 6-7). '9 The reporting

requirements of 1 C.F.R. § 104 11 (b) ha'e consistently required committees to report debts that

exceed S500 at the time they incur such debts (t e. the date travel was taken). and if a committee

is unable to determine the exact amount of debt, it is required to provide an estimate of the debt

incurred. Prior to 1990, 11 C.F.R. § 104 1 l(b) required committees to report debts "as of the

time of the transaction." I I C.F R § 104.11(b) (1989). In 1990, the Commission changed this

language to require that committees report debts "as of the date on which the obligation \%as

incurred " I I C.F.R. § 104 1 (b) (1995) The ne%% language was intended to clarify the existing

regulation. the Commission s esed "as of the time of the transaction" and "as of the date on

s-hich the obligation \,as incurred" as interchancable terms See Ad\isory Opinion ("AU")

1980-38 [he Explanation and Justificato,,n for the 1990 amendment to 11 CF R 104 11(b)

makes clear reference to su,:h situation, \,here rcportinu and estimation for debts not ',et billed is

required. ,iting that "ne', linguaLe i, j.,o included which follo%.s the current pohc. that if the

1',e Commission ato reicted the (A ("s a- ument that I I C F R § 104 I ibi appies oni, to debts in the
proce,,, t ,crtlemeni b te n ,", co ,, /



exact amount is not known. the committee should report an estimated amount." Explanation and

Justification of Regulations for 11 C.F.R. § 104.11(b), 55 Fed Reg 26.378. 26,385 (June 27,

1990) (clarifying Commission policy set forth in AO 1980-38). Furthermore, the Commission

has rejected past arguments that debts over $500 must be reported from a date other than "the

date on svhich the debt %%as incurred "

In support of its argument that 11 C.F.R. § 104.1 l(b) applies onl\ to debts incurred in

wAriting, the GF-C focuses on the phrases loan, written contract. iritten promise, or written

agreement" in the language of the regulation. Attachment 3 at 3 (quoting II C.F R. § 104.1 1(b))

(emphasis is the GEC's) The GEC then attempts to support its position by referring to "settled
77

rules of construing statutes and regulations" and citing Hasi ktw ('c herx ral Co v S Paul Fire

and .fartne Ins Co. 510 F.2d 322. 327 (7th Cir. 1975) In havke'.c, the Seventh Circuit applied

the maxim "e'xpressio unnuv est exclu.o al'tertus." or. the expression of one excludes the other.

Id

"Exprt.sszO turimN" does not appl. in this situation because it \sould contradict the express

language of the regulation Had the (-C quoted all of the vrinent part of the regulation in its

argument. it wkoulJ ha%c read -a debt or obligation. ntm lthit a loan. a 'srrtten contract. ss.itten

prom ic or \kritten agreement to make an c\pcnditure 1 11 C F R , 1(4 i l(b) (emphasis

,dJ,') A readine of the language in context ndicatc, that the tcrn, -debts- or "oblivations"

include but are not linmitted to the enunraited sources ltldt C0r ILtmti.Lor is co ,istent %%ith

I or e\ample. in ML R 23(4. the Crarston for President Committce i the (rinston c(ommitte") failed to

repr,-1 propcrl- S225 733 in debts that it had incurred The Cran,-ton Committee ar,zued that it was not required to
repvmr debts %Aithout first receiinc an inoi.c for %uch blia1rrS The C(.L "!,,,on r ' t.ed this arcument and
found that debts oer S51,10 wsere required to be reponed at the time such den!-. %LcrL' n ,rrcd or "it the time of the
tran,,ac, on - .St', ao, ML R 2"06 (committee ssas required to reprtr debt o1 lcee'th,,, e trom date of the

surN .not from duve t pasment for such suret. Mt rWR 14( 44 (comrtree lw o report dbt stemming
from Lt.Qm put er re",j tra - Jito e ot rental a 2 rccen t. not from n r d



previous interpretations of the word "includes" in the Act See e g., FEC v kfaS+achu.%ctt.

('hi:ens for Life, 769 F 2d 13, 17 (1st Cir. 1985). In Massachusetts Citizens for Life, the court

stated "[1t has been said 'the word 'includes' is usually a term of enlargement, and not of

limitation... It. therefore, conveys the conclusion that there are other items includable, though

not specifically enumerated " hd (quoting 2A N Singer. Sutherland Statiutes and Stallzfort

('onstrutiwon 133 (4th ed. 1984))

Finally, the GEC's argument that application of! I C F R § 104 1I(b) to tra%el on

government conveyances would %%ork a hardship is overstated. First, the debt at issue here,

travel on government-owned conveyances by publicly-funded presidential candidates, is perhaps

the easiest of all debts to estimate because of the recordkeeping requirements of II C.F.R.

§ 9004.7 While this Office is mindful that the information necessary to estimate accurately

debts for the use of Air Force aircraft %%as not provided to the GEC until the bill itself %%as

pro% ided, the GEC could presumably hae arranged for the Air Force and the White tHouse.

% hich %%ere nut typical buincss % endors. to hae provided this information or estimates of this

informlation more rapidl. e'en ifthe his therselves were not >,et read, Second. the regulation

requires (:,l that a commiIc rcr.ori a rcasonable ctimate Ihus. the estimation requirement

%%Olulld create oill\ n inimal addititonal ,.ork for a comittee, an incon enience greatl.

outl,\cched b\ the \alue of inicdiate and coomplctc public disclosure

I hereforc. the Office ot ( 1crcril (ounsel re ommend,, the Commission dcn\ the Gi (".,,

requct to dismiss \1l R 3664 I hi, )I lt.C c urthcr rcc,,mmnend., the (om ion,,lon engage in

conciliation \\ ith the (IFI( ri or to . fird,ng of rrohable cause to hele, e



I .I. M.URA4289

MUR 4289 was generated by the joint audit of the GEC and Compliance Committee

("the Committees"). The Audit Division referred matters to this Office involving reporting of

debts and obligations by both the GEC and Compliance Committee. This Office recommends

that the Commission find reason to believe that the GC and Compliance Committee failed to

disclose properly its debts and obligations and engage in conciliation with the Committees prior

t, a finding of probable cause to belieVe.

Political committees are required to disclose on periodic reports to the Commission all

outstanding debts and obligations o%%ed by or to the committees. 2 U.S.C. § 434(b)(8). A

political committee owing a debt or obligation, including a loan. wTitten contract. written

promise, or written agreement to make an expenditure under $500 must report the debt as of the

time the payment is made. or no later than 60 days after such an obligation is incurred. whichever

is first. I I CF.R § 104 1 l(b) An% debt or obligation, including a loan. written contract.

written promise. or wintten agreement to make an expenditure o er $500 must be reported as of

the date on which the obligation is incurred, except that any obligation incurred for rent, salar, or

other regulari recurring administratic c\x'nscs need not he reported as a debt before the

pa. ment due date Id If the exact amni'unt of the debt or obligation is not kno n. the report shall

,state that the amount reported is an etimate 1i \When the exact amount is determined, the

committee must either amend the rcort contannc the estimate or indicate the correct amount on

the report for the repo-rting period in %hich the corrc,.t amount is determined IJ

In the Interim Audit Repsort. the Audit )o. i.ion identified S 1.052.0,98 in GFC debts and

$235.587 in Compliance Committee debt,, that %%ere not reported in 1ccordance the Act and the



Commission's regulations. Attachment 6 at 6, 9. The $1.052,098 in GEC debts includes

$737.908 at issue in this matter; the additional $314,190 in debts concern canpaign-related

travel which are covered in MUR 3664. The first reporting of the Committees' debts did not

occur until the GEC and Compliance Committee reported the payments of the debts. The

amounts identified b% the Audit Division include only those debts where payments were not

reported until reporting periods after the ones in which the Committees received invoices. .Sce'

id at 23-26 The Interim Audit Report recommended that the Committees file amendments to

correct the public record. Id at 6, 9 On September 7, 1994. 22 months after the general

election. the 6EC and Compliance Committee filed amended reports that materially disclosed

the Committees' actual debts and obligations. Attachment 5 at 10. 14

In response to the Interim Audit Report. the GEC and Compliance Committee explained

that their procedure for reporting debts and obligations was to report the debts once an invoice

%as received and approved for payment Attachment 7 at 4-5. At the exit conference, the

Committees stated that the inoices ',,ere paid in a timelNy manner lio%,ever. I I C.F.R.

§ 104 11 (b) requires committees to repoxrt debts at the time of incurrence ( e, the date an item

%k a purchsed or serm,)ce rendered), not the date of the "l ,noice. if committees are unable to

dclcnline the exact amount of debt. the% are required to pro\ ide an estimate of the debt incurred

I hu,. the (onmittccs" pro,,edurc, do iot rcleasc tIh. Committees and their treasurer from the

rcporting requirements of I1 C I- R 114 1 1lh 1 \ failing to drclose the dehis as the, ,,erc

in.:; rrcd. the gal of immediate and oiii lc di ,courc sas no: ne" becau',c the disclosure

* ,,; f n note I (detalng th . uI, I), hc:n s method ot calculation for % wl.ion of the debt and
.,r T' .. c, cr' i I (j F R I i t',



reports did not include the Committees' actual debt position as of any specific date.

See MUR 4173 (Clinton/Gore '92 Committee).

The GEC and Compliance Committee also argued during the audit that section 104.11 (b)

is limited to loans and witten contracts and does not apply to debts incurred without a written

agreement. This conclusion is not supported by the language of the regulation ("a debt or

obligation, including a loan, a wTitten contract. written promise or wTitten agreement to make an

expenditure . .-." Rather, this language reveals that a 'debt or obligation" includes but is not

limited to the enumerated sources.

Thus. this Office recommends that the Commission find reason to believe that the Bush-

Quayle '92 General Committee. Inc.. and J. Stanley Huckaby. as treasurer, and the Bush-Quayle

'92 Compliance Committee, Inc.. and J. Stanley Huckaby. as treasurer, violated 2 U.S.C.

§ 434(b)(8) and I l C.F.R. § 104.11b relating to S737.908 of non-travel related debts and

obligations and enter into conciliation prior to a finding of reason to believe.22

V. MtULR 417

MUR 4170 was generated by the joint audit of the GEC and Compliance Committee.

The Audit Di\ ision referred one matter to this Office in\ olving disclosure of occupation and

name of emplo. er by the Compliance Conmittce I hi_,. Office recommends that the Commission

find reason to be.lee that the Compliance ('ommittc failed to report occupation and name of

emplo er information, but take no further actlon

T 1,.e Comnmission previous1k found r.aLn it, t h',,e the GEC ,iolated 2 L S C 434{b18l relatine to
trje.-re!.rcd de&'ts and obliations in MI R 16,,4 ,x' :,', Pazl III of this Reporn



Committees are required to submit periodic reports to the Commission, disclosing the

identification of each person (other than a political committee) making aggregate contributions in

excess of S200 per calendar year, along with the date and amount of any such contribution.

2 U.S.C § 434(b)(3)(A). Identification of each individual includes the name, mailing address,

occupation of the contributor, and narne of his or her employer. 2 U.S.C. § 431(13)(A).

If the treasurer of a political committee sho,%s that "best efforts" have been used to

obtain, maintain, and submit the information required by 2 U.S.C. § 431(13). any report or

records of the committee shall be considered to be in compliance with the Act. 2 U.S.C.

§ 432i). The treasurer of a political committee will be deemed to have exercised "best efforts"

in obtaining the required information only if he or she has satisfied the requirements of I I C.F.R

§ 104.7. The Commission's regulations provide that a treasurer of a political committee will not

be deemed to have exercised best efforts unless he or she has made at least one effort per

contribution solicitation, either b% a %,Titten request or by an oral request which is documented in

%%Titing. to obtain the required identification information from the contributor. I I C.F.R.

§ 104 7(b)(1994).' 3 Such efforts shall consist of a clear request for the information which

informs the contributor that the reporlinc of such information is required by law. id

I he Audit sutl'conducted a Naimplc of ndi% iduail contributions received b" the

('ompliance Committee and concluded that 680o of the itcmeied contributions lacked the

I ?-tcd ,o e Miarch 3. 114M. 1 t he (Cormioi,'nr revised *rw "t'st elforis reculitions I I C F R

104 "1 b 91 fo I %es c,¢ r. all 5olc 1orm s ,at s,,ue t.curred betorC the effectrie date of the re i sed regulation
. sut'rj footnote 10 (detalhn2 the C(.ommisson',, rcsiscJ the best efforts" retulation I C F R S 104 7(b). and

sub,,equent it ow tion



requisite disclosure of occupation and name of emplo. er information.24 Therefore, the

Compliance Committee's compliance rate was only 320. The request for information in the

Compliance Committee's solicitations stated: "The Federal Election Commission requires us to

ask the following information." After receiving a July 1, 1992 memorandum issued by the

Commission on the -best efforts" regulation. the Compliance Committee altered the language in

subsequent solicitations to state: "The Federal Election Commission requires us to report the

foll% %king information" See Attachment 8. The alteration of the language had no effect on the

Compliance Committee's low compliance rate. Furthermore. neither the Compliance

Committee's original language nor the revised language stated that the reporting of such

information is required by la%%. I I C.F.R. § 104.7(b). see 2 Li S.C. § 434tb)(3)(A).

The Intenm Audit Report recommended that the Compliance Committee contact all

contributors %%ho had not provided the information to request the information and file amended

disclosure reports to complete the public record. The Interim Audit Report concluded that the

Conpliancc Committee had not met the "'best efforts" standard because its request language did

not notify contributors that the reporting of such information is required by law. See 11 C.F.R.

IN04 7(hI The Compliance Committee did not contact the contrib,tors or amend its reports to

correct the onlls51ons

ln,,tead of making an efotrt t, contact thc cn'ribuor, ,, fiimcnded reports to

complcte the public record. the Compliance Conmm-incc contended that it ;atisfied the "best

cffor," pro iion and. therefore. the contribulion, om:tting d,,O.'!Surc n:'ormation are in

I he - jI: S I ftt s s mx ple I .a c % L at' , "I I a i ;.-,r,,j c eo,.c reterenced afl o ,T

Sr IS " -' o k, a t i c,, e' l on b ,,cJ on ihMv ',, p:e I ,, :c.t ,,:rr ,," ri he Sc 4 C.4



compliance with the Act. Attachment 2 at 6-8. rhe Compliance Committee contended that its

request language was consistent voth the "best efforts" regulation and that the difference between

"the law" and the "Federal Election Commission" is insignificant. Id.

The Compliance Committee's assertion that it exercised "best efforts" is erroneous.

Neithet the request language used before or after the Jul% IQ92 alteration indicated that the

rc[x)rting of such information %as required by law 5 I I C F.R. § 104.7(b). see 2 U.S.C.

, 414(b)(3)(A) Furthermore, the Compliance Committee's reports had a compliance rate of

MnII 320o vhich, in itself, demonstrated the information request language was poorly crafted.

While the Compliance Committee experienced an extremel., low rate of compliance over several

months of solicitations. it nonetheless made no additional efforts to increase the response rate or

otherise obtain the information Thus, the Compliance Committee's actions concerning the

contributions which omitted disclosure information do not amount to "'best efforts."

Therefore, the Office of the General Counsel recommends the Commission find reason to

bli % e the Bush-Qua. le '92 Compliance Committee. Inc. and J. Stanley Huckaby. as treasurer.

%, olated 2 (.SC S 434(b)(3) A) I love er. in light of recent revisions of the "best efforts"

regulation, and the amount of time that ha,, passed since the Compliance Committee submitted

the di,,closurc repori,, at isue. thi, ( )tfl.c rccommmends the Commission take no further action on

th:s nmitter Fhe pre% ious "bc't ctf,:% rcul.mtion. the applicable regulation in this matter, did

not j,:i% particular language that %',uld ,,ti,,f\ ",t cIo.,, " l he Commission recognized

th.i: thc Ianeua L e of commi1tlltCC' .,.11.1I01,' requC '.ts, %%.v, o. ,,, reason for low compiiance rate-, i,

the dicloure of occupaiti(n and name ot cnplo er information and re,,ised the regulation to

1l ; " ,," ,:o mr . ), . " .1 : a," a,, :2eurae e\pfl3rat,!(n o! ith [be,, ettriQ j, empto'.cJ
f .'d rl o " Fc cri I I ,,. . R " " " _ t . .



* 31

include specific language for contributor information requests. See 58 Fed Reg. 57,725, 57,726

(Oct. 27, 1993); 11 C.F.R. § 104.7(bX1) (1995). The D.C. Circuit subsequently held that the

Commission could not require use of the specific request language. Republican National

Committee v. F E C. 76 F.3d 400, 406 (D.C. Cir. 1996) ("RNC'). 26 At the same time, however.

the court did not hold that any request language is sufficient to satisfy "best efforts." Thus, the

Commission is not precluded from re, lowing the Committee's request language. While this

Office concludes the Compliance Committee did not report information required by the Act and

did not use its "best efforts" to obtain the information, we nonetheless recommend the

Commission exercise its prosecutonal discretion and take no further action

VI. CONCILIATION AND CIVIL PENALTIES

N

The Commission a Is reisdte re '.. nsto rrquire a ,tanj a! one o)Io -up reque t Fhi proi. &.,
-as upheld in R%C '6 F 3d at 40b T C. ,r,"-,.t'ee s f3ilure to makC a to!!o4-up re,4je : is ro'e dipo,,: ie.
r -4 ce r tbwcajse the i, IQJ: ., in tc pr,- i cr Lit.ilr :he pre,..,, 'e,, e',-trs re.,wa:s.,>



VII. RECOMMENDATIONS

MIR 4171

I Find reason to believe that the Bush-Quayle '92 Primary Committee, Inc., and J. Stanley
fluckab'. as treasurer, violated 2 1.S C § 441a(f) by receiving excessive contribution checks,

but take no further action,

2 Find reason to believe that the Bush-Quayle '92 Primary' Committee. Inc., and J. Stanley
Iluckaby, as treasurer, violated 2 U S C § 441b(a) and I I C.F.R. § ) 14.9(e) by failing to
reimburse corporations in advance of corporate air travel, but take no further action;

3 Find reason to believe that Robert B Holt violated 2 U.SC. § 441a(aXIXA) by making
in-kind contributions in the from of advances in excess of his individual contribution limitations,
but take no further action,

4 Find reason to believe that the Bush-Quayle '92 Primary Committee, Inc., and J. Stanley
I luckabv, as treasurer, violated 2 U S C § 441a(f) by accepting excessive contributions from
Robert B Htolt,

5 Find reason to beliee that the Bush-Qua. le '92 Primary Committee, Inc., and J. Stanley
Iluckaby, as treasurer, violated 2 U S C § 434(bX3XA) by failing to report occupation and name
of employer information, but take no further action,

6 Find reason to bclie',e that the Bush-Qua,.ic '92 Primary Committee, Inc., and J. Stanley
fluckab%. as treasurer. iolated 2 1 SC §434b)g)and 11 CFR § 104 11(b) by failing to

rcxlr1 debts and obligations.

I we:r ir.o ciciliation %,,th the I-Juh-Qua% le *)2 General Committee. Inc . and J Stanle,
lukab,. as trc.iurcr pri ,r to a finding k'f prbbHte cause to .licee.

8 .ppro,- the attached (.n,.l:ta't, crecm cnz.

prr ,.e Nic az i ached F .a,., ,tnJI 1 An.il%,,es. and

I,' .\ppro,,c the appropriatc lettcrs



1. Deny the requests of Bush-Quayle '92 General Committee, Inc. and J. Stanley Huckaby.
as treasurer, to dismiss this matter;

2. Enter into conciliation with the Bush-Quayle '92 General Committee, Inc., and J. Stanley
Huckaby, as treasurer, prior to a finding of probable cause to believe; and

3. Approve the attached Conciliation Agreement: and

4 Approve the appropriate letters.

MURA2 89

1. - Find reason to believe that the Bush-Quayle '92 General Committee, Inc., and J. Stanley
Iluckaby. as treasurer, violated 2 U.S.C § 434(b)(8) and II C.F.R. § 104.11 (b) by failing to
report non-trasel related debts and obligations.

2. Find reason to belie~e that the Bush-Quayle '92 Compliance Committee, Inc., and J.
Stanley Huckaby, as treasurer, violated 2 U S.C. § 434(b)(8) and 11 C.F.R. § 104.11 (b) by
failing to report non-travel related debts and obligations.

3. Enter into conciliation vith the Bush-Quayle "92 General Committee. Inc.. and J. Stanley
Huckaby, as treasurer, and the Bush-Qua% le '92 Compliance Committee, Inc.. and J. Stanley
Huckaby. as treasurer, prior to a finding of probable cause to believe:

4 Approve the attached Conciliation Agreement.

i. Approve the attached Factual and Legal Analysis: and

6 Approe the appropriate letters

MR 4170

1 Find reason to belicc that the P1u,h-Qua. Ic '92 Compliance Committee. Inc , and J.
Stanle% Iluckab,. as treasurer. % ilated 2V S C 414(b) 3 H.) bv failing to report occupation
and name of emplo~ er infornatin. but take no further action.

Approc the attached I actual and I cLxil \naIx , and

Approxe the appropriate letter,



Date [.a%%Tence M. Noble
General Counsel

Attachments:

I. Audit Referral Materials, Primary Committee
2. Bush-Quayle '92 Primary Committee Response to the Interim Audit Report
3. Committee's October 25, 1993 Request for Dismissal
4. Committee's February 23. 1994 Request for Dismissal
5. Final Audit Report General and Compliance Committee (approved December 27,

1994)
6. Interim Audit Report General and Compliance Committee
7. Bush-Quavle "92 General and Compliance Committee Response to the Interim

Audit Report
8 Commission Memorandum to Bush-Quayle 92 (July 1, 1992)
9. Calculation of Travel-Related Debts and Obligations - MUR 3664
10. Proposed Factual and L.egal Analysis- Bush-Quayle '92 General Committee. Inc..

and J. Stanley ltuckaby. as treasurer
I I. Proposed Factual and Legal Analysis -Bush-Quayle '92 Compliance Committee.

Inc.. and J. Stanley Iluckaby. as treasurer
12 Propo sed Factual and Iegal Anailsis - Bush-Quavie '92 Primary Committee. Inc..

and J Stanik lluckab,. as treasurer
13 Proposed Factual and l.e.al Anal% sis - Robert B. lolt
14 Proposed Global Conciliation ,\grcnment - Bush-Quayle '92 General Committee.

Inc. and J. Stanle\ tluckab,. as treasurer: Bush-Qua le '92 Compliance
Committee. Inc.. and J Stanle\ iluckab\. as treasurer. Bush-Qua.le "92 Primar
Committee. Inc . and J Stanle\ I luckabk. as treasurer



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Bush-Quayle '92 Primary Coaiittee,
Inc., and J. Stanley Huckaby, as
treasurer;

Bush-Quayle '92 General Committee,
Inc., and J. Stanley Huckaby, an
treasurer;

Bush-Quayle '92 Compliance
Committee, Inc. and J. Stanley
Huckaby, as treasurer

)
) MUJRS 3664, 4170,
) 4171 and 4289

)
)
)
)
)

)

CORRECTED CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Comission executive session on

September 10, 1996, do hereby certify that the Commission

decided by a vote of 4-1 to take the following actions in

the above-captioned matters:

MUR 4171

1. Find reason to believe that the Bush-
Quayle '92 Primary Committee, Inc. and
J. Stanley Huckaby, as treasurer,
violated 2 U.S.C. 5 441a(f) by receiving
excessive contribution chec-9, but take
no further action;

2. Find reason to believe that the Bush-
Quayle '92 Primary Committee, Inc. and
J. Stanley Huckaby, as treasurer,
violated 2 U.S.C. 5 441b(a) and 11 C.F.R.
114.9(e) by failing to reimburse corpora-
tions in advance of corporate air travel,
but take no further action;

(continued)



Pederal Election Commission Page 2
Certification: NURS 3664, 4170,

4171, and 4289
September 10, 1996

MUR 4171 (continued)

3. Find reason to believe that Robert B. Holt
violated 2 U.S.C. 5 441a(a) (1) (A) by making
in-kind contributions in the form of advances
in excess of his individual contribution
limitations, but take no further action;

4. Find reason to believe that the Bush-Quayle
'92 Primary Committee, Inc. and J. Stanley
Huckaby, as treasurer, violated 2 U.S.C.
5 441a(f) by accepting excessive contributions
from Robert Holt;

5. Find reason to believe that the Bush-Quayle
'92 Primary Committee, Inc. and J. Stanley
Huckaby, as treasurer, violated 2 U.S.C.
5 434(b)(3)(A) by failing to report occupation
and name of employer information, but take
no further action;

6. Find reason to believe that the Bush-Quayle
'92 Primary Committee, Inc. and J. Stanley
Huckaby, as treasurer, violated 2 U.S.C.
S 434(b)(8) and 11 C.F.R. S 104.11(b) by
failing to report debts and obligations;

7. Enter into conciliation with the Bush-Quayle
'92 General Committee, Inc. and J. Stanley
Huckaby, as treasurer, prior to a finding of
probable cause to believe;

(continued)

0



Federal Election Commission Page 3
Certification: KURS 3664, 4170,

4171, and 4289
September 10, 1996

MR4171 (continued)

8. Approve the Conciliation Agreement attached
to the General Counsel's August 13, 1996
report;

9. Approve the Factual and Legal Analyses
attached to the General Counsel's August 13,
1996 report; and

10. Approve the appropriate letters.

MUR 3664

1. Deny the requests of Bush-Quayle '92
General Committee, Inc., and J. Stanley
Huckaby, as treasurer, to dismiss this
matter;

2. Enter into conciliation with the Bush-
Quayle General Committee, Inc. and J.
Stanley Huckaby, as treasurer, prior to
a finding or probable cause to believe;

3. Approve the Conciliation Agreement
attached to the General Counsel's
August 13, 1996 report; and

4. Approve the appropriate letters.

(continued)



Federal Election Coimission Page 4
Certification: URB 3664, 4170,

4171, and 4289
September 10, 1996

tM4209

1. Find reason to believe that the Bush-
Quayle '92 General Co-mittee, Inc. and
J. Stanley Huckaby, as treasurer,
violated 2 U.S.C. 5 434(b) (8) and
11 C.F.R. S 104.11(b) by failing to
report non-travel related debts and
obligations;

2. Find reason to believe that the Bush-
Quayle '92 Compliance Comittee, Inc.,
and J. Stanley Huckaby, as treasurer,
violated 2 U.S.C. 5 434(b) (8) and
11 C.F.R. I 104.11(b) by failing to
report non-travel related debts and
obligations;

3. Enter into conciliation with the Bush-
Quayle '92 General Committee, Inc. and
J. Stanley Huckaby, as treasurer, and
the Bush-Quayle '92 Compliance
Committee, Inc. and J. Stanley Nuckaby,
as treasurer, prior to a finding of
probable cause to believe;

4. Approve the Conciliation Agreement
attached to the General Counsel's
August 13, 1996 report;

5. Approve the Factual and Legal Analysis
attached to the General Counsel's
August 13, 1996 report; and

6. Approve the appropriate letters.

(continued)
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Federal Election Commission
Certification: NURS 3664, 4170,

4171, and 4289
September 10, 1996

Page 5

HV 4170

1. Find reason to believe that the Bush-
Quayle ' 92 Compliance Committee, Inc.,
and J. Stanley Huckaby, as treasurer,
violated 2 U.S.C. 5 434(b) (3) (A) by
failing to report occupation and name
of employer information, but take no
further action;

2. Approve the Factual and Legal Analysis
attached to the General Counsel's
August 13, 1996 report; and

3. Approve appropriate letters.

Commissioners Elliott, McDonald, McGarry, and Thomas

voted affirmatively for the decision; Commissioner Aikens

dissented.

Attest:

9-3-9L
Date Marjorie WCmmiion n

SeU etry of the Commission

001 goge P I111F 00,00,



RFCF Cc'FEDERt 'L,,rTIh
C0P#4ISS( %

FEDERAL ELECTION COMMISSION ARIAT
~ASM4,T0% D C Z04b1) S&'1 IJ jq 2

September 18, 1996

SENSITIVE
MEMORANDUM

TO: The Commission

FROM: La%%Tence M. Noble
General Counsel

BY: Kim Bright-Coleman llV
Associate General Counsel

SUBJECT: Errata - First General Counsel's Report, dated August 13, 1996
%IURs 3664. 4170. 4171. 4289

This memorandum is being submitted on a 24 hour tally vote because it addresses two
non-substantive issues related to the First General Counsel's Report in MURs 3664, 4170, 4171
and 4289. approved by the Commission on September 10, 1996: 1) an error in a recommendation
in MUR 4171. and 2) the omission of a recommendation to close the file in MUR 4170.

On page 33 of the Report. at recommendation #7 of MUR 4171, this Office inadvertently
substituted the %%ord -General- in place of the word "Primar." The recommendation should
read: "Enter into conciliation with the Bush-Quayle 692 Primary Committee, Inc.. and J. Stanley
I luckab%. as treasurer, prior to a finding of probable cause to believe" This revised
recommendation is consistent with language found at page 2 of the Report. Furthermore. M'R
4171 c\clusi\cle concerned the Bush-Qua.le "92 Primary Co.;,mittee, Inc.

In addition, this Office inadertentl, omitted a recommendation to close the file in
.11 R 4170 Tlhe Commission made a finding of reason to believe but determined to take no
further action on the only outstanding issue in that matter.

RLCONMIENDATION

I Rescind the Commission's September 10. 1996 vote on recommendation #7 of
\1l'R 4171 in the First General Counsel's Report on NlURs 3664, 4170, 4171. and 4289,
dated August 13. 1996

\, ~



Memorandum to the Comm,
Errata. MURs 3664, 4170, 4171. 4289
Page 2

0

2. Enter into conciliation with the Bush-Quayle '92 Primary Committee, Inc., and
J. Stanley Huckaby, as treasurer, prior to a finding of probable cause to believe.

3. Close the file in MUR 4170.

Staff Assigned: Delanie DeWitt Painter
Matthew J. Tanielian



FEDERAL ELECTION COMISSION
% S m%CTO% C C(~

MEMORANDUM

TO:

fROM:

DATE:

SUBJECT:

LAWRENCE M. NOBLE
GENERAL COUNSEL

MARJORIE W. EMMONS/BONNIE J. ROSS

COMMISSION SECRETARY

SEPTEMBER 19, 1996

MURs 3664, 4170, 4171, 4289 - MEMORANDUM TO THE
COMMISSION DATED
SEPTEMBER 18, 1996.

The above-captioned document was circulated to the

Commission on Wednesday, September 18, 1996 at 11:00

Objection(s) have been received from the

Commissioner(s) as indicated by the name(s) checked below:

Commissioner Aikens xxx - FOR THE RECORD ONLY

Commissioner Elliott

Commissioner McDonald

Commissioner McGarry

Commissioner Potter

Commissioner Thomas

9



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )

Bush-Quayle '92 Primary Committee, ) MURs 3664, 4170,
Inc. and J. Stanley Huckaby, as ) 4171, and 4289
treasurer--Errata.

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on September 20, 1996, the

Commission decided by a vote of 4-1 to take the following

actions in MURs 3664, 4170, 4171, and 4289:

1. Rescind the Commission's September 10, 1996
vote on recommendation #7 of MUR 4171 in the
First General Counsel's Report on MURs 3664,
4170, 4171, and 4289 dated August 13, 1996.

2. Enter into conciliation with the Bush-Quayle
'92 Primary Committee, Inc., and J. Stanley
Huckaby, as treasurer, prior to a finding of
probable cause to believe.

3. Close the file in MUR 4170.

Commissioners Elliott, McDonald, McGarry, and Thomas voted

affirmatively for the decision; Commissioner Aikens dissented.

Attest:

Date r)orieW.Emmons
Secre ary of the Commission

Received in the Secretariat: Wed., Sept. 18, 1996 4:28 p.m.
Circulated to the Commission: Thurs., Sept. 19, 1996 11:00 a.m.
Deadline for vote: Fri., Sept. 20, 1996 4:00 p.m.

b]r



FEDERAL ELECTION COMMISSION
%ASi41vGTO,% DC 204b)

September 24, 1996

Bobby R. Burchfield, Esq.
Covington & Burling
1201 Pennsylvania Ave.. N.W.
Suite 913
Washington, D.C. 20044

RE: MUR 3664, 4170 417 1, and 4289

Dear Mr. Burchfield:

On September 10, 1996, the Federal Election Commission found that there is reason to
believe that your clients the Bush Quayle Primary Committee, Inc. and J. Stanley Huckaby, as
treasurer (the "'Primary Committee"), the Bush-Quayle '92 General Committee, Inc. and
J. Stanley Huckaby, as treasurer ("the GEC") and the Bush-Quayle '92 Compliance Committee,
Inc and J. Stanley Huckaby, as treasurer ("the Compliance Committee") violated provisions of
thc Fedcral Election Campaign Act of 1971, as amended ('the Act"). The Factual and Legal
Anal% ses, v.hich fonned the bases for the Commission's findings are attached for your
information The Commission's findings related to three matters: MUR 4170, involving the
Compliance Committee. MUR 4171. involving the Primary Committee, and MUR 4289,
in, oling the GEC and Compliance Committee The Commission also made determinations
concerning an open matter, MUR 3664, involving the GEC.

Specifically, in MUR 4170. the Commission found reason to believe that the Compliance
Committee violated 2 U.S C. § 434(bX3XA) by failing to report occupation and name of
employer information. How ever, after considering the circumstances of that matter, the
Commission determined to take no further action on the violation and closed the file in MUR
4170.

In addition, in MUR 4171, the Commission found reason to believe that the Primary
Committee violated 2 U.S C. § 441a(f) by receiving excessive contribution checks, 2 U.S.C.
§ 441b(a) and I 1 C.F R. § 114.9(e) by failing to reimburse corporations in advance for air travel,
and 2 U S.C § 434(bX3XA) by failing to report occupation and name of employer information.
I loweer, after considering the circumstances of this matter, the Commission also determined to
take no further action on those violations.

Also in MUR 4171, the Commission found reason to believe that the Primary Committee
violated 2 U.S.C. § 44 1a(f) by accepting excessive contributions in the form of staff advances
from an individual, and 2 U.S.C. § 434(bX8) and I1 C.F.R. § 104.1 1(b) by failing to report debts
and obligations Moreover, in MUR 4289, the Commission found reason to believe that the GEC

Cphpbve:.vng &w Comc so n s.?Crh An~ew-
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violated 2 U S.C. § 434(bX8) and II CF.R § 104.1 1(b), and that the Compliance Committee
violated 2 U.S C. § 434(b)(8) and I I C F.R § 104 11(b) by failing to report non-travel related
debts and obligations. Finally, the Commission considered the GEC's request to dismiss MUR
3664 and determined to deny the request.

You may submit an) factual or legal materials that you believe are relevant to the
Commission's consideration of these matters Please submit such materials to the General
Counsel's OTice within 15 day, of your receipt of this letter Where appropriate, statements
should be submitted under oath In the absence of additional information, the Commission may
find probable cause to believe that violations have occurred and proceed with conciliation.

In order to expedite the resolution of these matters, the Commission has also decided to
offer to enter into negotiations directed tov.ard reaching a conciliation agreement in settlement of
these matters prior to findings of probable cause to believe. Enclosed is a global conciliation
agreement in settlement of MURs 4171, 4289 and 3664 for the Primary Committee, GEC and
Compliance Committee that the Commission has approved.

If you are interested in expediting the resolution of this matter by pursuing preprobable
cause conciliation and if you agree %ith the provisions of the enclosed agreement, please sign
and return the agreement, along v,'th the cavil penalty, to the Commission. In light of the fact
that conciliation negotiations. pnor to a finding of probable cause to believe, are limited to a
ma.\imum of 30 days, you should respond to thJs notification as soon as possible.

Requests for extensions of time %kill not be routinely granted. Requests must be made in
,,ting at least fi\,e days prior to the due da:e of the response and specific good cause must be

demonstrated In addition, the Office of the General Counsel ordinaril- %kill not gi,,e extensions
bcyond 20 days

This matter %will remain confidential in accordance vith 2 U S.C. §§ 437g(a)(4)(B) and
437(a)(1 2)(A). unless you notif. the Commission a writing that you wish the investigation to be
made public

For your iformation, we have enclosed a bnef descnption of the Commission's
procedures for handling possible violations of the Act. If you ,iave any questions, please contact
Delanice DcWtt Painter, the attorney assigned to this matter, at (202) 219-3690.

Sincerely,

i /7,

Lee Ann Elliott
Chairman
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Enclosures
Factual and Legal Analyses
Procedures
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cc. President George Bush



FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

MU~R: 4170, 4289

RESPONDENT- Bush-Quayle '92 Compliance Committee, Inc., and J. Stanley Huckaby, as
treasurer

I. BACKGROUND

These matters were generated by the Federal Election Commission ("Commission") in

the normal course of it carrying out its supervisory responsibilities pursuant to the Federal

Election Campaign Act of 1971, as amended ("the Act"). 2 U.S.C. § 4 37g(aX2). The Bush-

Quayle '92 Compliance Committee, Inc. ("Compliance Committee") was the legal and

accounting compliance fund for the 1992 general presidential election campaign of President

George Bush and Vice President Dan Quayle. . Stanley Huckaby was the treasurer of the

Compliance Comminee.

it. FACTUAL AND LEGAL ANALYSIS

A. MUR4170

Committees are required to submit periodic reports to the Commission, disclosing the
~ L . *.~ I .D~'Y to* La. I Ito

identification of each person (other than a political committee) making aggregate contributions in

excess of $200 per calendar year. along %ith the date and amount of any such contribution.

2 U.S C § 434(bX3XA). Identification of each individual includes the name, mailing address,

occupation of the contributor, and name of his or her employer. 2 U.S C. § 431(13XA).

If the treasurer of a political committee shows that "best efforts" have been used to

obtain, maintain, and submit the information required by 2 U.S.C. § 431(13), any report or
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records of the committee shall be considered to be in compliance with the Act. 2 U.S.C.

§ 432(i). The treasurer of a political committee will be deemed to have exercised "best effort"

in obtaining the required information only if he or she has satisfied the requirements of 1 C.F.R.

§ 104.7. The Commission's regulations provide that a treasurer of a political comnittee %ill not

be deemed to have exercised best efforts unless he or she has made at least one effort per

contribution solicitation, either by a written request or by an oral request which is documented in

wniting, to obtain the required identification information from the contributor. 11 C.F.R.

§ 104.7(b)(1994). Such efforts shall consist of a clear request for the information which informs

the contributor that the reporting of such information is required by law. Id.
7"k

The Audit staff conducted a sample of individual contributions received by the

- Compliance Committee and concluded that 68% of the itemized contributions lacked the

requisite disclosure of occupation and name of employer information.' Therefore, the

Compliance Conunittee's compliance rate vas only 32%. The request for information in the

Compliance Committee's solicitations stated: "The Federal Election Commission requires us to

ask the following information." After receiving a July 1, 1992 memorandum issued by the

Commission on the "best efforts" regulation., the Compliance Committee altered the language .ui.,

•.st 'isequent so, r. to state;, E 4 EI in. r#,f ission ,quires .t "cp j,, ,

following information." The alteration of the language had no effect on the Compliance

Commitiee's low compliance rate Furthermore, neither the Compliance Committee's original

The Audit staffs sample was cakulated with a 95% swtaisikal likelihood. The above referenced amount,
$'2.107,208. is the lowest e ation based on that sanple Te higbevs estimation would be $2,495,943.
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language nor the-revised language stated that the reporting of such information is required by

law. 1 C.F.R. § 104.7(b); see 2 U.S.C. § 434(bX3XA).

The Interim Audit Report recommended that the Compliance Committee contact all

contributors who had not provided the information to request the information and file amended

disclosure reports to complete the public record. The Interim Audit Report concluded that the

Compliance Committee had not met the "best efforts" standard because its request language did

not notify contributors that the reporting of such information is required by law. See I I C.F.R.

§ 104.7(b). The Compliance Committee did not contact the contributors or amend its reports to

correct the omissions.

Instead of making an effort to contact the contributors and filing amended reports to

complete the public record, the Compliance Committee contended that it satisfied the "best

efforts" provision and, therefore, the contributions omitting disclosure information are in

compliance %kith the Act. The Compliance Committee contended that its request language was

consistent with the "best efforts" regulation and that the difference between "the law" and the

"Federal Election Commission" is insignificant. The Compliance Committee's assertion that it

exercised "best efforts" is erroneous. Neither the request language used before or after the July

• 1992 altera6on ihdketd4 -rtlw Wporting'of such information was ycquired by law -2. t I .R: .-:

§ 104.7(b); see 2 U.S.C. § 434(bX3XA). Furthermore, the Compliance Committee's reports had

a compliance rate of only 32% which, in itself, demonstrated the information request language

was poorly crafted. While the Compliance Comrnittee experienced an extremely low rate of

2 In Republican National Comminee v FEC. 76, F 3d 400, 406 (D.C. Cir. 1996). the court, in providing
what it termed an "accurate explanation of the rbest efforts) law," employed the words "tfederal law," not "Federal
Election Commssion."
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compliance over several months of solicitations, it nonetheless made no additional efforts to

increase the response rate or otherwise obtain the information. Thus, the Compliance

Committee's actions concerning the contributions which omitted disclosure information do not

amount to "best efforts."

Therefore, the Commission has found reason to believe the Bush-Quayle '92 Compliance

Committee, Inc., and J. Stanley Huckaby, as treasurer, violated 2 U.S.C. § 434(bX3XA).

B. &UR4282

Political committees are required to disclose on periodic reports to the Commission all

outstanding debts and obligations owed by or to the committees. 2 U.S.C. § 434(bX8). A

political committee owking a debt or obligation, including a loan, written contract, written

C promise, or written agreement to make an expenditure under $500 must report the debt as of the

time the payment is made. or no later than 60 days after such an obligation is incurred, whichever

is first. I I C.F.R. § 104.11(b). Any debt or obligation, including a loan, written contract,

written promise, or %,Titen agreement to make an expenditure over $500 must be reported as of

the date on which the obligation is incurred, except that any obligation incurred for rent, salary or

other regularly recurring administrative expenses need not be reported as a debt before the

' .payment du. date. JM.If tbeexWuaouni ofth *bt or obligation isnot knotm ,,po hasbt . -.

state that the amount reported is an estimate. Id When the exact amount is determined, the

committee must either amend the report containing the estimate or indicate the correct amount on

the report for the reporting period in which the correct amount is determined. Id

In the Interim Audit Report, the Audit Division identified $235,587 in Compliance

Committee debts that were not reported in accordance the Act and the Commission's regulations.



The first reporting of the Committee's debts did not occur until the Compliance Committee

reported the payments of the debts. The amount identified by the Audit Division includes only

those debts where payments were not reported until reporting periods after the ones in which the

Compliance Committee reccived invoices The Intenm Audit Report recommended that the

Compliance Committee file amendments to correct the public record. On September 7, 1994,

22 months after the general election, the Compliance Committee filed amended reports that

materially disclosed the Compliance Committee's actual debts and obligations.

In response to the Interim Audit Report, the Compliance Committee explained that its

procedure for reporting debts and obligations was to report the debts once an invoice was

received and approved for payment. At the exit conference, the Compliance Comnittee stated

that the invoices were paid in a timely manner. Hov&ever, I 1 C.F R. § 104.11 (b) requires

committees to report debts at the time of incurrence (i e, the date an item was purchased or

service rendercd), not the date of the in% oice. if conurmitlecs are unable to determine the exact

amount of debt, they are required to provide an estimate of the debt incurred. Thus, the

Compliance Committee's procedures do not release the Compliance Committee and its treasurer

from the reporting requirements of 1 I CF R. § 104 11 (b) By failing to disclose the debts as

they were incurred, the goal of ummediate and complete disclosure was nc met because the

disclosure reports did not include the Compliance Commitee's actual debt position as of any

specific date.

The Compliance Commitiee also argued dunng the audit that section 104.11(b) is limited

to loans and written contracts and does not apply to debts incurred without a written agreement.

This conclusion is not supported by the language of the regulation ("a debt or obligation,
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including a loan, a written contract, written promise or written agreement to make an

expenditure.. ."). Rather, this language reveals that a "debt or obligation" includes but is not

limited to the enumerated sources.

Therefore, the Commission has found reason to believe that the Bush-Quayle '92

Compliance Comnittee, Inc., and J Stanley Huckaby, as treasurer, violated 2 U.S.C § 434(bX8)

and I I C.F.R. § 104.11 (b).
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October 4, 1996

VIA HAND DELIVERY

Rhonda Vosdingh, Esq. -,

Delanie DeWitt Painter, Esq.
Office of the General Counsel
Federal Election Commission
999 E. Street, N.W.
Washington, D.C. 20463 -

Re: MURs 3664, 4170. 4171 and 4289
CAD

Dear Mss. Vosdingh and Painter:

Our clients, Bush-Quayle '92 Primary Committee, Inc.,
Bush-Quayle '92 General Committee, Inc., Bush-Quayle '92
Compliance Committee, Inc., and J. Stanley Huckaby, as treasurer
of each (collectively, "Respondents"), received the notice of the
"reason to believe" findings and proposal for conciliation from
Commission Chairman Lee Ann Elliott in the above-captioned
matters under review on September 27, 1996. Accordingly, the
fifteen-day period for responding will end on Saturday,
October 12, 1996 (which, with the Columbus Day holiday, means the
responses currently are due on October 15th).

We have begun reviewing the materials and considering
with our clients the appropriate responses. As Tom Barnett
discussed with Ms. Vosdingh by telephone yesterday, however, the
Commission has issued simultaneously four "reason to believe"
findings and proposed a global conciliation agreement that
requires the Respondents to consider and respo:id to an unusually
large number of issues. Further, counsel to the Respondents have
been occupied with completion of the briefing for the appeal of
the Commission's repayment determination and will be preparing
fcr oral argument scheduled for the end of this month. Under
these circumstances, Respondents request a 30-day extension of
time until November 12, 1996, to submit pertinent factual and
legal materials. Although we recognize that this requested
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Rhonda Vosdingh, Esq.
Delanie DeWitt Painter, Esq.
October 4, 1996
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extension is longer than usual, we respectfully submit that it is

appropriate in these circumstances.

We appreciate your consideration of this request.

Sincerely,

Bobby R. Burchfield
Thomas 0. Barnett

cc: J. Stanley Huckaby
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October 15, 1996

YIAFA(.SIMILE ANDIIRST CLASS MAIL

Bobby R. Burchfield, Esq.
"i'homas 0. Barnett, Esq.

Covington & Burling
1201 Pennsylvania Avenue, N.W.
P.O. Box 7566
Washington, D.C. 20044-7566

RE- NIURs 3664, 440,4171,4289

Dear .Messrs. Burchfield and Barnett:

'his is in response to your letter dated October 4, 1996, requesting an extension of 30
days until November 12, 1996 to respond to the notice of the Commission's reason to believe
findings against your clients, Bush-Quayle '92 Primary Committee, Inc., Bush-Qua) le "92
General Committee, Inc., Bush-Quayle 92 Compliance Committee, Inc., and J. Stanley
I Tuckabv, as treasurer of each, and the proposed conciliation agreement.

Considering the Federal Election Commission's responsibilities to act expeditiously in
the conduct of investigations, the Office of General Counsel cannot grant your full request, but
can only agree to a 20-day extension. Accordingly, the response to the reason to believe findings
is due by close of business on November 4, 1996. If you are interested in pursuing pre-probable
cause to believe conciliation, we will also extend the period for pre-probable cause conciliation
until November 18, 1996. Given the limited period of time allowed for pre-probable cause to
believe conciliation, it would be most productive and beneficial for you to submit any counter-
offer to our proposed conciliation agreement with your response on November 4, 1996.

If you have any questions, please contact Delanie Painter, the attorney assigned to this
nater, at (202)219-3690.

Sincerely,

Rhonda 1. Vosdingh
Assistant General Counsel

(-e'ct,rx ,i the C -... (' 20r'h 4nntt ,'e.-
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November 4, "9

*- HAND

.. norab7 Lee Ann ElIIctt

,-,al Eiectlon Commission
reet, .W.

;'; :! " " -O . 2 _ _

Fe- MYUR 4!7n --
:-c. an-d j.

Bush-Quay'e '92 Compliance Committee,
Stanley Huckaby, as Treasurer

... a I r a -'n-

Your letter dated September 24, 1996 indicates that the
-7_ssion hnas decided to take no further action with respect to

r-e above-cap::Oned matter under review ("MUR") concerning Bush-
Suavle '92 Compliance Committee, Inc., and its Treasurer j.

nley Wukaby {collectively, the "Compliance Committee"). The
" ance Comittee acknowledges the Commission's decision to
ehe invest.igaticn and believes that the decision rests on a

i:etreadlna of Republican National Committee v. Federal
. .. ..3 ,. Ur. 1996) 'pet. for cert.

Res pectfl submitted,

obby B. B rchfield
ThcTas Barne t

_'cunse! ;P,_ush--( uay e ' :
Comol-ance omt . ..

I
Ut

BOBBY R BURCHFIELD
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