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3, Key Personnel

During the period covered by the audit, the Treasurer

was Timothy Fields. The current Treasurer is Sandra Kennedy.

c. Sce

The audit included such tests as verification of total

reported receipts, disbursements and individual transactions;

reviev of required supporting documentation; analysis of debts and

obligations; and such other audit procedures as deemed necessary

under the circumstances, except that our review of disbursements

was limited because the Committee failed to maintain cancelled

checks for 1989.

II. Audit Findings and Recommendations

A. Misstatement of Financial Activity

Sections 434(b)(l), (2) and (4) of Title 2 of the United

States Code state, in part, that each report shall disclose the

amount of cash on hand at the beginning of each reporting period,

the total amount of all receipts, and the total amount of all

disbursements for the period and calendar year.

The Audit staff reconciled the Committee's reported

activity to its bank activity for the period January 1, 1989

through December 31, 1990. The reconciliation revealed the

following misstatements relative to calendar year 1990.

1. Beginning Balance

The Committee reported a beginning cash balance at

January 1, 1990 of $38,957 which was overstated by $665 as 
a

result of two 1989 disbursements, totaling $840, which the

Committee did not consider in arriving at the begining cash

balance. The remaining $175 difference was unexplained. The

correct beginning balance was $38,292.

2. Receipts

The total amount of receipts was understated by a

net amount of $15,365. The misstatement resulted from the

Committee's failure to report receipts totaling $10,113 and

miscellaneous reporting problems totaling $5,252. The correct

total for receipts was $632,008.

3. Disbursements

The total amount of disbursements was understated

by a net amount of $47,464. The misstatement resulted from the

Committee's failure to report disbursements totaling $50,098 
and

miscellaneous reporting problems totaling -$2,634. The correct

total for disbursements was $674,483.

• r
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4. £nding Balance

The reported ending cash balance at December 31,1990 was overstated by $32,764, resulting from the misstatements
detailed above. The correct ending balance was -$4,184../

Committee officials stated that they would file the
appropriate amendments to correct the misstatements. Copies of
schedules detailing the explained differences were provided to the
Committee at the exit conference.

The interim audit report recommended that the
Committee file a comprehensive amendment for calendar year 1990 to
correct the irregularitiqs described above.

On June 14, 1993, the Committee filed an amended
report which materially corrected the misstatement.

Recommendation *i

The Audit staff recommends no further action with regard to
this matter.

B. Other Matters

Other matters noted during the audit have been referred
to the Commissions's Office of General Counsel.

*/ The ending balance as reflected on the bank statement was
$388. Checks outstanding as of December 31, 1990, as
calculated by the Audit staff, totaled $4,571, resulting
in the negative cash balance.
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Excessive Contributions

Section 441a(a)(l)(A) of Title 2 of the United States

Code states that no person shall make contributions to any

candidate with respect to any election for Federal office which,
in the aggregate, exceed $1,000.

Section l00.7(a)(l) of Title 11 of the Code of Federal
Regulations states that the term "contribution" includes the
following payments, services or other things of value: A gift,

subscription, loan, advance, or deposit of money or anything of
value made by any person for the purpose of influencing any

election for Federal office._/

Section l00.7(a)(1)(A) of Title 11 of the Code of
Federal Regulations states that a loan which exceeds the
contribution limitations of 2 U.S.C. 441a shall be unlawful
whether or not it is repaid.

Under 11 C.F.R. Sl10.1(b)(2), "with respect to any
election" means - in the case of a contribution designated in

writing by the contributor for a particular election, the election

so designated. In the the case of a contribution not designated

in writing by the contributor, the next election for that Federal

office after the contribution is made.

Section 110.1(k) of Title 11 of the Code of Federal
Regulations states, in part, that any contribution made by more
than one person, except for a contribution made by a partnership,

shall include the signature of each contributor on the check,

money order, or other negotiable instrument or in a separate
writing. A contribution made by more than one person that does
not indicate the amount to be attributed to each contributor shall

be attributed equally to each contributor. If a contribution to a

candidate on its face or when aggregated with other contributions
from the same contributor exceeds the limitations on
contributions, the treasurer may ask the contributor whether the

contribution was intended to be a joint contribution by more than

one person. A contribution shall be considered to be reattributed

to another contributor if the treasurer of the recipient political

committee asks the contributor whether the contribution is

intended to be a joint contribution by more than one person, and

informs the contributor that he or she may request the return of

the excessive portion of the contribution if it is not intended to

be a joint contribution; and within sixty days from the date of

the treasurer's receipt of the contribution, the contributors
provide the treasurer with a written reattribution of the

contribution, which is signed by each contributor, and which

indicates the amount to be attributed to each contributor if equal

attribution is not intended.

*/ Regulation citations are to those in effect during audit
period (1/1/89-12/31/90) unless otherwise noted.
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Section llO.l(b)(3)(i) of Title 11 of the Code of

Federal Regulations states that a contribution designated 
in

writing for a particular election, but made after 
that election,

shall be made only to the extent that the contribution does not

exceed net debts outstanding from such election.

Section 10.l(i)(2) of Title 11 of the Code of Federal

Regulations states that minor children (children 
under 18 years of

age) may make contributions to any candidate or political

committee which in the aggregate do not exceed 
the limitations on

contributions of this section, if the decision to contribute is

made knowingly and voluntarily by the minor child; 
the funds,

goods, or services contributed are owned or controlled 
exclusively

by the minor child, such as income earned by the child, the

proceeds of a trust for which the child is the beneficiary, or a

savings account opened and maintained exclusively 
in the child's

name; and the contribution is not made from the proceeds of a

gift, the purpose of which was to provide funds to be contributed,

or is not in any other way controlled by another individual.

Section 103.3(b)(3) of Title 11 of the Code of Federal

Regulations states, in part, that contributions which exceed the

contribution limitation may be deposited into a campaign

depository. If any such contributions are deposited, the

treasurer may request redesignation or reattribution 
of the

contribution by the contributor in accordance with 11 CFR

110.1(b), 110.1(k) or 110.2(b), as appropriate. If a redesignation

or reattribution is not obtained, the treasurer shall, within 60

days of the treasurer's receipt of the contribution, 
refund the

contribution to the contributor.

Section 103.3(b)(4) of Title 11 of the Code of Federal

Regulations states, in part, that any contribution which appears

to be illegal and which is deposited into a campaign 
depository

shall not be used for any disbursements by the political 
committee

until the contribution has been determined to be legal. The

political committee must either establish a separate account 
in a

campaign depository for such contributions or maintain sufficient

funds to make such refunds.

Our review indicated that excessive contributions,

totaling $19,710, were received from twenty-eight individuals and

one unregistered political committee. Of the $19,710 in excessive

contributions, $12,185 was received after the date 
of the 1988

general election, with the remainder, $7,525, received after the

date of the 1990 primary election. The Committee considered the

$12,185, 1988 general election contributions and the $7,525, 
1990

primary election contributions; however, the contributions were

not designated in writing by the contributors for either of these

elections as required. In addition, the Committee did not provide

documentation to demonstrate that the Committee had net debts

outstanding for either election at the time the contributions were

received nor was there evidence provided that'the Comittee 
had
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solicited for any debt retirement with respect to either 
the 1986

general election or the 1990 primary election.

One of the apparent excessive contributions received

from an Individual was drawn on a revocable trust account 
in the

amount of $2,000. The named trustee of the account signed the

check, the amount of which the Committee split equally between 
the

trustee and the beneficiary of the trust. However, there was no

documentation indicating the ownership of the funds contained in

the account nor was there documentation containing the 
signature

of the beneficiary of the trust stating that the contributor 
knew

of the contribution and the contribution was made voluntarily.

See Attachment 1.

The Committee did not establish a separate account for

making refundsi however a review of the Committee's disclosure

reports indicated that the cash on hand balance at the end of each

reporting period, except one, was sufficient to make the necessary

refunds. */

At the exit conference, the Committee did not comment 
or

provide any explanation regarding the excessive contributions.

The interim audit report recommended that the Committee:

a) Provide evidence that the contributions in question

should not be considered excessive; or

b) Refund the excessive portion and provide evidence of

such refunds (front and back of the canceled checks)

to the Audit staff.

c) Provide any evidence which demonstrates its efforts to

comply with 11 C.F.R. S103.3(b)(4).

d) Disclose the excessive contributions as debts owed by

the Committee on Schedule D (Debts and Obligations) 
if

funds are not available to make refunds.

e) Provide documentation relative to the contribution drawn

on the revocable trust account which demonstrates 
that:

1. the beneficiary had knowledge of the contribution;

2. the contribution was made voluntarily; and

3. the beneficiary had sufficient control over the

funds in the account to make a contribution to the

Committee.

• / The reporting period for which the cash on hand was not

- sufficient to make the necessary refunds was 5/17/90 
through

6/30/90. The primary election was held on 6/5/90.
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In a June 4, 1993 response to the interim audit report
the Candidate provided a listing of contributions which he

contends should be attributed to other individuals. The response

states that documentation for the listed contributions has been

requested. Similarly, in a separate response dated June 4, 1993

the Committee responded that

"We have worked diligently this past week
to get written responses from contributors
to send you in response to your audit
requests. We have written, called and
FAXED request (sic). To date we do not
have those responses...but will continue to
follow up with these various supporters.*

On June 25, July 20, and December 15, 1993, the Candidate provided

letters from 7 contributors which contain reattributionls of

excessive contributions totaling $3,085 to the contributors'

spouses.

The Committee's June 4, 1993 response also included a

statement from the individual whose $1,000 contribution was drawn

on a revocable trust account. The individual stated that, he had

knowledge of the contribution, it was made voluntarily and he had

sufficient control over the funds in the account to make the

contribution.

In addition, the June 1, 1993 response included a

statement from the Candidate regarding a $5,000 check drawn on an

individual's personal account which was reported as a loan from

the Candidate. (See Exhibit C below, Disclosure and Source of

Loans Received.) The response stated that the $5,000 check was a

personal loan to the Candidate which has since been personally

repaid. Evidence of a repayment such as a copy of a negotiated

check was not provided. The Audit staff considers the loan to be

an excessive contribution from the individual and has included it

in the total amount of unresolved excessive contributions.

Based on the information provided, excessive

contributions totaling $21,460 remain unresolved. See Attachment

2.

Recommendation #1

The Audit staff recommends that this matter be referred to

the Office of General Counsel.
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Exhibit A, Attachment 2. Page 1 of "i

I

Eaeo of
Centribueor

Adler, Eatbam S.

(Adler, Caren)

Sacuet, Rateela

Salm. David L.

Sarkott, Wllitam 3.

Date ef
Depoit

09/25/09

04/12/90

05/24/00

07/1 2/00

07/17/90

01/24690

01/269
02/21/69

07/09/69
09/25/0 9
05/01/90
00/24/900
10/15/90

0 4/0 3/69

05/31/90
04/16/90

05/16/6 9

11/30/6 9
0 7/0 3/69

01/19/90
0 1/19/90
03/13/90
05/14/900
05/30/90

O1/0469
0 6/15/69
05/15/90

Amout of
Contribution

$250.600

$2S0.00
$500.,.

$250..0.

$1,000.00

$990 .00

$10.00

$50.0,

$20.0,

$10.00

$5.00

$25.00

$20.00

$25.00

$1,760.00
$2,000.00
$2 ,000 .00

$350 .00

$560.00
$125.00

$25.00

$75.00
$125 .00

$400.E0

$500 .00

$100.00

$500.00

$1,600.06

Election
Doe gmation

Per Committe

P90
P90

P90

090

090

0 Debt 06

P90

P90

P90

P90

P90

P90

P Debt 90

090

0 Debt
P90

G00

P90

P90

990

P90

G00

090

G0

G0

0 Debt

O Debt

P90

Eloction
Desigact ion

Pet Audit

'C.

Aggregate AmountPer Election

Per Audit

P00 - $1,000.00

0,0 * $1,000.00

P90 - $1,110.00

00 - $45.00

P00P00

P90

00

G0

p9o

P90

P90

0O

P90

P90

P90

G0

G00

P90

P90

G0

P90

P90

P90

P90

P90

P90

P90

P90

P90

00

P90

990 $2,100.00 $1,100.00

P90 - $600.00090 - $500.00

' ?hls coatribution was reattributed to the imdividusl shown in the parentheses.

31 I /? 'd

P90 - $3,700.00
090 - $2,000.00

ExcessiveAmount

$0.00

$110.00

$2 ,700.00$1,000.00

$0.00
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Earne of
Cont ributor

(Sarhett, Lisa &.)

*atta9iS, Hark A.

lattaglia, Narkie N.

Cavadia, Stephem

O.

Amomat of
Coatributios

($1,000.00|
$1,000.00

$500 .00

$1.,000 .00

$500.00
$5,000.0 *

sat. of
Doeosit

05/15/09

05/23/90

10/25/90

01/26/09

01/08/90

@5/25/0

05/05/90

05/00/90

@9/05/09

03/30/90

@6/19/90

0 9/06/90

09/06/90

10/30/90

0 2/15/09

@6/19/89

06/19/$J

02/20/90

04/24/90

@6/1 5/90

0/20/90

00/28/90

@9/1 2/90

10/30/90

07/16/90 $1,000.00
07/16/90 $1,000.00

iloctioa
Doaigaati@S

Pr Comuittee@

P9,

P90

00

P90

090

P90
090

0 Debt 00

P90

P90

P Debt 90

090

00

0 Debt 00
* 0 Debt 00

P90

P90

P90

190

P Debt 90

0

090

G90

P90

G90

ZiectiomDes iSation

Per Audit

1g0P9,

090

P90

P90

P90

P90

P90

00

G90

Q00

G90

0

P90

P90

P90

P90

190

090

G00

G00

00

090

090

090

Kxhibit A. Attachment 2. taoe 2 et .,

AqqroqatO Amouat

Per Elaction gzcoBSi~V

por Audit Asnomnt

P90 - $6,500.00

P90 - $1,500.00

P90 - $199.00

G90 - $1,500.00

P90 - $915.00090 - $1,00.00

090 * $2,000.00

$5,500.00

$500 .00

$500 .00

$0 .00$00.00

$1,.000 .00

C 5?his costribettoa wa reattributed to the individual show. im the pathtboeo.** i h.s wmoit ias include based on the Ccxmittee' s response to the interim
Djc! :ea uceo on eevd

audit report Firnding II.D.,

9 / L l Z g z ,'

$500.00
$1 ,@00.00

$100.00
$99 .0

$500.00

$401 .00
$99.00

$500.00

$200.00

$135.00

$165.00

$300.00

$250.00

$200 .00

$05.00

$415.00

$100.00

$1,ooo .00

I.
I

Cutchim, David L.
(Cutchia, Nacy)

Davie, Shelia N.
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Umei ef
contrihutor

Plovers, Stophon T.

Ohattas, Soair

Ball, Paul 3.
(flyers, Charles 1.)

(Bayos, Leoter)

(Bayes, Looter)

Date of
Deposit

Amount of
Costributiom

10/30/90 $1,000.00
10/30/90 $750.00

06/26/0
0,/i15/89
12/11/09

05/05/00

05/20/00

05/20/90

07/24/90

09/21/90

10/30/90

$100.00

$200.00

$200 .00
$250.00

$550.00

$200.00

$250.00
$100.00

$100.00

05/29/90 $1,000.00
05/29/90 $1,000.00

09/0 1/0 9

0 3/13/90

0 5/30/90

10/30/90

0 2/06/09

0 7/0 3/8 9

01/19/90

0 3/13/90

0 3/13/90

05/01/90

0 7/16/90

0 7/16/90

080/3 0/90

00/30/90

10/30/90

$200.00

$500.00

$500.00

$100.00

$200.00

$150 .00

$200.00

$150.00

$100.00 0

$250.00

$150.00

$350.00

$150.00 0

$100.00

$400.00

Iloctiom.

Peor Committoe

G0

O Debt

0 Debt

P00

P90

P90

0

090

G0

G00

P90

0 O Debt

P90

P90

090

0 Debt 88

P90

P90

P90

P90

P90

P Debt 90

090

G0

0

090

Iloctiom

Designation

Per Audit

0900

P00

P90

P90

P90

P90

P90

P90

G0

00

090

P90

P90

P90

P90

P90

00

P90

P90

P90

P90

P90

P90

0

090

G00

G0

. This contribetiom was roeattributod to the imdividual shorn in the paronthees.

L L l 5'
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Aygrogate Amoust

Per Election

Peor Audit

090 - $1,750.00

P90 - $1,500.00

090 - $450.00

P90 - $1,000.00

P90 * $1,000.00

P90 - $1,000.00

090 * $100.00

P90 - $950.00

00 - $1,000.00

Kzcos8i..

Amomut

$500 .00

$0.00

$0.00

$0.00

$0.00

Q
Earns8, Susam J.
(Barrio, Nichaol

BayOs, LeOmO N.

S.)
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List at Kacoetvo Comtributions

Ien. ot
Comtributor

Jackson, Jamos U.

Kahn, Samuel J.

03/09/89 $25.00
05/30/90 $1,000.00

Ilection.

Desigmat ion

Per Committee*

0 Debt 60

190

P90

P90

P90

090

G0

Eloction

Designation

Per Audit

P90

?90

P90

P90

P9,

190

Eahibit A, Attachment 2. Pa~e 4 ot 6oii

Aggregate Amount

Per Election

Per Audit

P90 - $1,025.00

P90 - $1,125.00

090 - $500.00

lIcoasivo

Amount

$25.00

$125.00

Keen, Richard A.

Ibouri, reei A.

(Ehouri, Christine 3.)

Liuerbram, Sol

EcCune, Jr., Richard S.

04/03/69 $1,000.00
04/03/69 $1,000.00

01/27/90

0 3/13/90

05/23/90

0 5/2 3/90
10/16/90

10/16/90

0 1/12/09

07/1 3/69
09/2 5/0 9
09/2 5/0 9
0 7/16/90
0 7/16/90

11/02/90

02/1 5/69

02/15/09

09/2 5/6 9
10/27/09

$300.00

$250.00

$450.00

$500.00

$500.00

$500.00

$500.00

$150.00

$350 .00
$150.00

$650.o0

$150o.00

$150o.00

$50 .00

$50.00

$300 .00
$200 .00

0 Debt 8

0 Debt 68

P II 90

P90

P90

P90

G0

G00

P90

P90

P90

0

090

P Debt 90

G00

0 Debt 06

190

P90

P90

P90

190

P90

P90

P90

P90

G0

G0

P90

P90

P90

P90

090

G0

G00

190

190

P90

P90

190 - $2,000.00 $1,000.00

190 - $1,000.00

090 - $1,000.00

P90 - $1,150.00

090 - $1,150.00

P90 - $1,200.00

090 - $500.00

* ?his contribution was renttributed to the individual shown in the parentheses.

Date of

Deosoit

0

Amount of
Cent ribution

@7/03/80

03/30/90
06/01/90

10/25/90

$125.0.

$250 .00
$625.O0

$125.00

$500.00

$0.00

$150.00

$150 .00

$200.00
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Jim Sotes r Comyroes
List of Ezcessive Contributions

inminnmlmQmnwin. mggmi.

Same ef
Contributer

C

Nurille, Rudolph P.

PAE-PAC

Pantich, Tom ?.

(Patich, Relen J.j

C;

Price, Robert

Price, Sel

Dote ot

Deposit

@1/19/90

@4/24/90

@5/29/90

@5/29/90

11/02/90

@1/31/09

06/01/90

@6/01/90

0/21/90

Amount of
Contributiom

$100.0,

$250.eO

$1e.0..

$150.,,

$50..,

$250 .00

$750 .00

$250.00

$1.,000 .00

04/16/90 $2,000.00

06/2 6/0 9

07/03/09

07/03/09
09/25/089
06/07/90

06/10/90

0 7/16/90
10/29/90

0 4/0 3/90
0 5/3 1/90
10/05/90

11/30/90

04/23/90

06,1 5/90
06/1 5/90
09/1 2/90

$200.00

$50.00

$200.00o

$750.00

$250.00

$250.00
$250.00

$300.00

$500.OO

$500o.00
$500.0

$1,000.0.

$500 .00

$500.00

$500 .00

$500.00

Election.

Designation

Per Committees

P90

P90

P90

G00

090

P90

P90

00

090

P90

P90

090

P90

G0

G00

G00

G0

P90

P90

G0

G00

P90

P90

G0

G00

Eloctiom Aqgroqato Amount
Doajymatio. Per leoction Excoeivo
Per Audit Per Audit Amount

P90

P90

P90

P90

090

P90

P'0

P90

G00

P90

P90

P90

P90

P90

G0

G00

G0

P90

P90

G0

G0

P90

G0

G0

G00

P90 - $1,250.00
090 - $1,000.00

P90 u $2,000.00

P90 - $700.00
090 - $500.00

P90 - $1,000.00
090 a $1,500.00

P90 * $500.00
090 - $1,500.00

$250.00

$1,000.00

$0.00

$500.00

$500.00

C Thie contributiom yas reattributed to the individual
shorn in the parentheses.
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Jim Saes For Congress
List ot Ezcesily• Coetributiofto

Coat ributer

Joltier, Sermam ?.

ShamoeeS Albert

Date of
Deposit

09/01/09

@3/27/90

10/30/ 96

02/15/69

12/20/69

.6/0l,,.

10/05/90

06/26/O9

@9/05/39

12/11/69

@3/07/90

0 5/20/90

@6/16/90

Amomat of
Contribution

$1 ,000.0.

$1,00..00

$1,925.00

$100.00

$900.00

$1,.000 .00

$1 .000.00

$100.00
$200.00

$500.0o

$125 .00

$250 .00

$200.00

Election.

Per Committee*

00

090

P90

P90

49,

G00

O Debt S8
0 Debt 88

P90

O Debt 88

P90

P90

gloctiomDosiqmatio3

tier Audit

P90

G00

Pg0

'90

G00

0

P90
P90

P90

Pg0

090

Aqgre95eo AmoustPet EloctioS

Per Audit

P90 - $2,000.00

G90 - $1,925.00

190 - $1,000.00

090 - $2,000.00

P90 - $1,175.00
090 - $200.00

$21,.460 .00

.mmmeW~om~

WOPIAL EXCISSIVE COI'313UTXOUS:

* Debt IS - General Electim 1906 Debt

P90 - Primry electien 199O

690 - gnoere1l ectiom 1990

P Debt 96 - Prtimary iloctiom 1990 Debt

P 33 90 - Primary ElectioS 1990 is-hand Coatribvtiou

0

Excos8ivo

$1,000.00

$925.00

$1,000 .00

$175 .00

O.
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Apparent ?rohibited Contributions

Section 441b(a) of Title 2 of the United States Code

states, in part, that it is unlawful for any corporation to make a
contribution in connection vith any primary election or political

convention or caucus held to select candidates for any political

office or for any corporation, or any labor organization, to make

a contribution in connection with any election at which a

representative to Congress is to be voted for, or for any

candidate, political committee or other person knowingly to accept

or receive any contribution prohibited by this section.

Section 103.3(b)(4) of Title 11 of the Code of Federal
Regulations states, in part, that any contribution which appears

to be illegal and which is deposited into a campaign depository

shall not be used for any disbursements by the political committee

until the contribution has been determined to be legal. The

_ political committee must either establish a separate account in a

campaign depository for such contributions or maintain sufficient

"- funds to make such refunds.

" During the review of Committee contributor records, the

Audit staff identified 15 contributions totaling $4,475

"- from prohibited sources. Nine of the contributions totaling

C $3,600 were drawn on the accounts of corporations.
The six remaining contributions totaling $875 were received from

~labor organizations. See Attachment 1.

~The Committee did not establish a separate account for

making refunds; however a review of the Committee's disclosure
r reports indicated that the cash on hand balance at the end of each

7) reporting period, except one, was sufficient to make the necessary

refunds. *1

At the exit conference, the Committee was provided with
.C a schedule of the apparent prohibited contributions. The

Assistant Treasurer questioned why several of the listed

organizations were prohibited from making contributions. The

Audit staff reiterated that the contributions were drawn on the

accounts of prohibited sources.

The interim audit report recommended that the Committee:

a) Provide evidence that the contributions discussed

above are not prohibited; or

*/ The reporting period for which the cash on hand balance was
not sufficient to make the necessary refunds was 5/17/90
through 6/30/90. The primary election was held on 6/5/90.
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b) Refund the contributions to the contributors andprovide evidence that the contributions have beenrefunded including copies of the front and back of the
negotiated refund checks.

c) Provide any evidence which demonstrates its efforts to
comply with 11 C.F'.R. S103.3(b)(4).

d) Disclose the contributions as debts owed by the
Committee on the Debts and Obligations Schedule D if
funds are not available to make refunds.

In response to the interim audit report the Candidatestated that 3 of the contributions were "simply mistakes inprocessing and are being reconciled," 5 of the contributions
Uappeared to be sole ownership or partnerships not corporations.They are also being reversed," and 3 contributions "were thoughtto be Political Action Committees and are also being corrected."

The Audit staff is unsure of what the Committee means by"beng ecocild,""being reversed," or "being corrected" since
no other documentation was provided. Furthermore, in the reportsfiled subsequent to the audit period, no refunds of contributions
were reported.

Recommendation * 2

The Audit staff recommends that this matter be referred to
the Office of General Counsel.

8zhibit 3
IPage 2 of 2
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Jim Bates for CongressSchedule of Prohibited Contributions

Date of Ch
0e I nco rp. Da

eckte
Amount

1. 2111 Corporation3900 Harney Street
San Diego, CA 92110

2. Carlton A. Hargrave,
DBA McDonalds
28100 Front Street
Temecula, CA 92390

11/01/8 2

Inc. 5/14/81

3. Fiesta Catering
9360 Dowdy Drive
San Diego, CA 92126

4. Charcoal House Restaurant
9566 Murray Drive
La Mesa, CA 92041

5. Real Estate Services
810 Lehigh Avenue
Chula Vista, CA 92013

12/0 1/7 0

4/03/64

1/04/56

9/28/90 $250.00

10/19/90

7/19/89

1/30/89

200.00

300.00

500.00

5/19/90 100.00

6. Jacquelin D. Trestrail, MD 8/31/70
Medical Corporation
2400 East 4th Street
National City, CA 92050

7. Aguirre & Eckmann 3/05/84
(A professional Corporation)
1060 Eighth Avenue
Suite 200
San Diego, CA 92101

8. Insurance Unlimited
of San Diego County
7750 El Camino Real
Suite 2 E
La Costa, CA 92009

9. Bicyle Club, Inc.
7301 Eastern Avenue
Bell Gardens, CA 92105

1/27/58

1/19/8 4

10/08/90 150.00

10/22/90 1,000.00

4/18/9 0

11/01/90

100.00

1,000.00

Total Corporate Prohibited
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10. Local Union No. 569 I.B.E.w.Legilative Committee
ID. *760723
21 w. Washington Street
San Diego, CA 92103

11. Hotel Employees and Restaurant
Employees Union of San Diego
Local 30
2876 El Cajon Blvd.
San Diego, CA 92104

Total Union Prohibited

Total Prohibited Contributions

Check
Date

5/25/90
6/0 3/90

10/17/90

8/03/90
10/10/90

$ 875.00

$4.475,0

t~ .. ,,

Amount

$ 50.00
50.00
50.00

500.00
125.00
100.00

Ixhibit B
Attachment I
Page 2 of 2
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Disclosure and Source of Loans Received

Sections 434(b)(2)(G) and (U) of Title 2 of the United

States Code and Section 104.3(a)(3)(vii)(8) of Title 11 of the

Code of Federal Regulations require an authorized committee of a

candidate for Federal office to report all loans made by a

candidate to his or her authorized committee and all other loans.

section 434(b)(3)(e) requires the identification of each person

who makes a loan to the reporting committee during the reporting

period, together with the identification of any endorser or

guarantor of such loan, and date and amount or value of such loan.

In addition, Section 434(b)(8) of Title 2 of the United

States Code and Section 104.3(d) of Title 11 of the Code of

Federal Regulations require that each report shall disclose the

amount and nature of outstanding debts and obligations owed by the

reporting committee on Schedule C (Loans) /.

Section 441a(a)(1)(A) of Title 2 of the United States

Code states that no person shall make contributions to any

candidate and his authorized political committees with respect to

any election for Federal office which, in the aggregate, exceed

$1,000.

Section 431(8)(A)(i) of Title 2 of the United States

Code defines the term "contribution" to include, any gift,

subscription, loan, advance, or deposit of money or anything of

value made by any person for the purpose of influencing any

election for Federal office.

Section l00.7(a)(l)(i)(A) and (B) of Title 11 of the

Code of Federal Regulations states that, a loan which exceeds the

contribution limitations of 2 U.S.C. 441a and 11 CFR Part 110

shall be unlawful whether or not it is repaid. A loan is a

contribution at the time it is made and is a contribution to the

extent that it remains unpaid. The aggregate amount loaned to a

candidate or committee by a contributor, when added to other

contributions from that individual to that candidate or committee,

shall not exceed the contribution limitations set forth at 11 CFR

Part 110. A loan, to the extent it is repaid, is no longer a

contribution.

Section ll0.4(c)(3) of Title 11 of the Code of Federal

Regulations states that a candidate or committee receiving an

anonymous cash contribution in excess of $50 shall promptly

dispose of the amount over $50. The amount over $50 may be used

for any lawful purpose unrelated to any Federal election,

campaign, or candidate.

Section 110.10(a) of Title 11 of the Code of Federal

Regulations states, in part, that a candidate for Federal office

may make unlimited expenditures from personal funds.

v
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Section 110.10(b) of Title 11 of the Code of Federal
Regulations defines, in part, "personal funds = as any assets which
under applicable state law at the time he or she became a
candidate, the candidate had legal right of access to or control
over, and vith respect to which the candidate had either (1) legal
and rightful title or (2) an equitable interest.

1. Reporting of Loans

During our review of loans received by the
Commaittee it was noted that the Commaittee received loans totaling
$35,600 that had not been itemized as required.

Of the $35,800 in loans received by the Commaittee,
$30,300 was reportedly made by the Candidate. The Audit staff was
unable to verify the original source of funds used by the
Candidate to make these loans, i.e., whether or not the monies

) represented proceeds of loans made to the Candidate by other
individuals.

I 
-
"

N Further, the Committee failed to itemize $30,300 on
Schedule A (Itemized Receipts), $3,000 on Schedule A (Itemized

__ Receipts) and Schedule C (Loans). In addition, the Committee
failed to report continuously loans totaling $2,500 on Schedule C

N( Loans).•

" At the exit conference, the Treasurer was provided
N with a schedule of loans received by the Committee that were not

disclosed as required.

During fieldwork, the Committee filed amended
Schedules C (Loans) which materially corrected the itemization
problems for that schedule noted above. In addition, the
Committee provided a written statement from the Assistant

:. Treasurer which notes that the loans from the Candidate to theCommaittee were from the Candidate's personal funds.

2. Source of Funds

As noted above, the Committee reportedly received 4loans from the Candidate totaling $30,300. Three of the loans,
totaling $20,300 were made via checks drawn on the Candidate's
United States House of Representatives bank account. For the
remainder of the reported loans, $10,000, the associated written
instruments consisted of a $5,000 check drawn on an individual's
account and a $5,000 cashier's check, both of which were made
payable to the Candidate, Jim Bates. (See Attachments 1 & 2.) It
should be noted that the memo line of the personal check was
annotated "loan." It appears from our review of Committee records
and Committee Schedules C (Loans) that these two checks were
attributed to and reported as a $10,000 loan from the Candidate.

*/ Regulation citations are to those in effect during audit
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Although, the Assistant Treasurer provided a written statemntindicating that all reported loans yere ade from the Candidate's
personal funds, it is the opinion of the Audit staff that the~Committee's written statement is not accurate.

At the exit conference the Assistant Treasurerstated that she was unaware of the personal check for fivethousand dollars or the five thousand dollar cashier's check,
payable to the Candidate.

During a review of the latest reports filed, theCommittee has reported an outstanding loan balance of $2,800
repayable to the Candidate.

The interim audit report recommended that the
Committee:

a) Provide all account statements and enclosures from the
Candidate's United States House of Representatives bank
account for the period April 1, 1990 through June 30,~1990 and a description of the source of each deposit
made into the House of Representatives account;

b) Identify the purchaser of the cashier's check and
(Jprovide a description of the source of funds used for

its purchase;

c) Provide evidence which demonstrates that the $5,000 loandrawn on the individual's account was ade from ther Candidate's personal funds. Absent such a showing, theloan will be considered an excessive contribution from~the individual and it is recommended that the\ Committee refund any amount in excess of the $1,000*/
contribution limitation and provide evidence of such~refund (front and back of the negotiated refund check).

d) File amendments to correct the public record relative
to the identity of the person(s) who made loans to the
Committee.

In response to the interim audit report, the Committeeprovided a letter from the Operations Officer of San DiegoNational Bank which states that the cashier's check noted abovewas the proceeds of a loan issued to the candidate. Documentationwhich establishes that the loan was made in compliance with 11 CFR
Sl00.7(b)(ll) was not provided.

(Footnote * continued from previous page)
period (1/1/89-12/31/90) unless otherwise noted.

*/ This individual, Mark A. Battaglia, is included at Exhibit A,
Attachment 1, page 2, as having ade an excessive
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An~ amended report filed in response to the interim
report discloses on Schedule C, the $5,000 loan from the bank but
does not disclose the terms of the loan. The report indicates
that the loan was outstanding at 12/31/90.

With respect to the $5,000 check from an individual, the
Candidate stated in a separate response that it was a personal
loan to the Candidate which has since been personally repaid.
Evidence of a repayment such as a copy of a negotiated check was
not provided. The Audit staff has included the loan in the total
amount of excessive contributions described in section 1 above.

Regarding the $30,300 in loans from the Candidate,
evidence which demonstrates that the loans were made using the
Candidate's personal funds was not provided. The Candidate's
response states merely that "All 4 loans were drawn on the
Candidates's United States House of Representatives bank account.

CO The Committee's written statement is accurate."

" In summary, the Committee must provide the following
~documents in order to establish that the loans from the Candidate

to the Committee are permissible:

a) all account statements and enclosures from the
(NCandidate's United States House of Representatives bank

account for the period April 1, 1990 through June 30,
~1990 and a description of the source of each deposit

made into the House of Representatives account;

b) with respect to the $5,000 loan from San Diego National
Bank, copies of the note and the loan agreement; a

C) description of the collateral for such loan, if any; a
copy of the security interest which perfects such
collateral; and any other documents relative to the

~loan.

with repect to the $5,000 loan from the individual, the
Committee should provide a copy of the negotiated check (front and
back) used to repay the loan.

Recommendation *1

The Audit staff recommends that this matter be referred to
the Office of General Counsel.

(Footnote * continued from previous page)
contribution of $500 relative to the 1990 primary election.
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Jim Bates For CongressSchedule of Loans Prom The Candidate

Check Date

OS/2 3/90

05/26/90

05/30/90

0 5/2 5/90

05/2 5/90

Amount of Loan

$ 6,000

$10,000

$ 4,300

$ 5,000

$ 5,000

Lender

Jim Bates

Jim Bates

Jim Bates

Mark Battaglia

San Diego
National Bank

Account Dravn On

U.S. House of
Representatives

U.S. House of
Representatives

U.S. House of
Representatives

California First
Bank

San Diego
National Bank

a
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Required 46 Hour Notices

Section 104.5(f) of Title 11 of the Code of Federal
Regulations requires that a candidate or any authorised committee
who receives any contribution of $1,000 or more after the 20th
day, but more than 48 hours, before 12:01 am of the day of the
election notify the Clerk of the House within 48 hours of receipt
of the contribution. The notification shall be in writing and
shall include the name of the candidate and office sought, the
identification of the contributor and the date of receipt and
amount of the contribution. The notification shall be in addition
to the reporting of these contributions on the post-election
report.

The date of the primary election in the state of
California was June 5, 1990 and the date of the general election
was November 6, 1990. Therefore, the Committee was required to
notify the Clerk of the House of any contributions of $1,000 or
more received from May 17, 1990 to June 2, 1990 and from October
18, 1990 to November 3, 1990, respectively, within 48 hours of
receipt. The Committee failed to file the required 48 hour
notices for 17 contributions received for the primary and general
elections totaling $19,925. During the primary election period
the Committee received 5 contributions totaling $5,000 which
required 48 hour notification. Twelve contributions, totaling
$14,925, were received for the general election which required 48
hour notification. See Attachment 1.

At the exit conference the Assistant Treasurer stated
that she missinterpeted the regulation regarding the 48 hour
notification.

The interim audit report recommnended that the Committee
provide any evidence which demonstrates that it has not violated
11 C.F.R. 5104.5(f) or any other comments that the Committee
believes are relevant.

In response to the interim audit report the Committee
stated that a system was in place which appeared to work well in
complying with the requirement.

Recommendation *l

The Audit staff recommends that this matter be referred to
the Office of General Counsel.
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Jim Bates for CongressContributions Requiring 48 Hr. Notices

Name

Adella C. Samn

David L. Bain

M.D. Payn

Allison Price

A.S.M.G. Good
Government Fund

Glen Roberts

The Bicycle Club

American Association
of Physicians from
India [FEC *C00199935]

Deposit
Date

5/31/90

5/31/90

5/31/90

5/31/90

5/3 1/9 0

10/30/90

11/03/90

11/03/90

Amount

$1,000.00

1,000.00

1,000.00

1,000.00

1,000.00

925.0/

1,000.00

2,000.00

Election

Primary

Primary

Primary

Primary

P r ima ry

General

General

General

9. Electrical
Construction PAC

10. Fund for Effective
Leadership

11. I.B.E.W.-C.O.P.E.

12. OPHTHPAC

13. PAC of the American
Hospital Association

14. Sullivan 3. Worchester
PAC

15. Transportation
Political Education
League

11/03/90

11/02/9 0

11/02/90

10/22/90

10/22/90

11/02/90

10/2 2/9 0

1,000.00

1,000.00

1,000.00

2,000.00

1,000.00

1,000.00

1,000.00

*/ Contributor check was in the amount of $1,925.00 butCommittee only filed a 48 hour notice for $1,000, not for
the entire amount.

$

Exhibi t D
W004 356

Attachment 1
Page 1 of 2

General

General

General

General

General

Gene ral

General

OC-



DepositName Date Amount Elect ion

16. U.S. Telephone PAC

17. Labor Western
political League
(FEC *C00169201]

11/02/90
10/18/90

1,000.00
2,000.00

Total Contributions: Sj9.925.0,

lefecral to OGC

General
General

ilxhibi t P
Attachment 1
Page 2 of 2
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Itemization of Expenditures

Section 434(b)(5)(A) of Title 2 of the United States
Code states that each report shall disclose the name and address
of each person to whom an expenditure in an aggregate amount or
value in excess of $200 within the calendar year is made by the
reporting committee to meet a candidate or committee operating
expense, together with the date, amount, and purpose of such
operating expenditure.

During a sample review of Committee disbursements it was
noted that a material number of expenditures in amounts of less
than $200.01 but aggregating greater than $200 per calendar year
to the payee were not itemized as required. The Committee's
Assistant Treasurer stated that the itemization of expenditures
was done on a report period basis rather than on a calendar year
basis.

Also, the Committee failed to itemize as disbursements 2
in-kind contributions in the amount of $1,498 as required by 11

. C.F.R. S104.13 and 5 expenditures totaling $48,500 on the reports
as originally filed. In addition to not being itemized as

-- required, the $1,498 in in-kind contributions and the $48,500 in
expenditures were not included in the reported totals*/. At the
exit conference the Assistant Treasurer was provided a schedule
listing these expenditures.

The interim audit report recommended that the Committee

file amended Schedules B (Itemized Disbursements) to correct the
r irregularities noted above.

• In response to the interim audit report, the Committee
stated that they had already complied with the request in the

\" amended reports filed after the exit conference. However, the
o , Committee is incorrect. Of the disbursements requiring

itemization, the amended reports filed during audit fieldwork
corrected only the itemization of 2 of the 5 disbursements
($20,000 and $9,000) noted above.

Recommendation *1

The Audit staff recommends that this matter be referred

to the Office Of General Counsel.

*/ See the Report of the Audit Division on Jim Bates for
Congress, Finding II.A., Misstatement of Financial
Activity.
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Recordkeeping for Disbursements

Section 432(c)(5) of Title 2 of the United States Codestates that the treasurer of a political committee shall keep anaccount of the name and address of every person to whom anydisbursement is made, the date, amount, and purpose of thedisbursement, and the name of the candidate and the office soughtby the candidate, if any, for whom the disbursement was made,
including a receipt, invoice, or canceled check for each
disbursement in excess of $200.

The Committee failed to maintain cancelled checksrelative to disbursements made during calendar year 1989. Thus
our review of 1989 disbursements was limited significantly. Itshould be noted that the Committee did make available a check
register, as well as, invoices.

u The interim audit report recommended that the Committeeprovide the canceled checks or microfilm copies (front and back).

In response to the interim audit report the Commaittee~stated that it does not have money to request copies of the checksfrom the bank. However, the Committee provided copies of the 1989"- bank statements and the Committee's check register.

(N The Audit staff reviewed the check register in~conjunction with the bank statements and identified $62,222./ indisbursements for which the required canceled checks were nut
• maintained. See Attachment 1.

Recommendation *1

,)
The Audit staff recommends that this matter be referred to

the Office of General Counsel.

*/ For 15 check register entries totaling $930 in amounts less
than or equal to $200, it appears that the Committee is incompliance with the recordkeeping requirements. For theseentries, a payee, address, date, amount and purpose is
included.



r f~a tom
U

N-

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15

No 16
17
18

N.. 19
20

-- 21
22

(N 23
24

" 25
26

' 27
, 28

29
D 30

31
32
33

, 34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51

10563
10564
10566
10567
10568
10569
10570
10571
10572
10574
10575
10576
10577
10578
10579
10580
10581
10582
10583
10584
10585
10586
10587
10588
10589
10590
10591
10592
10593
10594
10595
10596
10597
10598
10599
10600
10606
10607
10608
10609
10610
10611
10612
10614
10615
10616
10617
10619
10622
10623
10624

01/04/8901/?/89
0 1/0 4/8 9
01/17/89
01/06/89
01/06/89
01/06/89
01/06/89
01/06/89
01/07/89
0 1/0 7/8 9
0 1/07/89
0 1/07/89
0 1/07/89
01/07/89
01/07/89
0 1/07/89
0 1/07/89
01/09/89
01/09/89
0 1/1 3/89
0 1/1 6/89
01/16/89
0 1/2 0/89
01/20/89
0 1/2 3/89
01/28/89
01/28/89
0 1/28/89
01/30/89
0 1/3 0/89
0 1/3 0/89
01/30/89
01/30/89
01/30/89
01/30/89
01/23/89
01/23/89
01/23/89
01/23/89
01/23/89
0 1/2 3/89
01/23/89
0 1/2 3/89
0 1/2 3/89
0 1/2 3/89
0 1/2 3/89
0 1/2 3/89
0 2/1 5/89
0 2/16/89
0 2/1 6/89

Al Alvardo
U.S. Postmaster
Michelle Williams
No payee listed
Air borne
University Press
Dena Holman
Tom Ryan
AT & T
National Democratic Club
Gay Times
Video Monitoring Services
U.s. Postmaster
H.P. Copy
AT & T
Michelle Pirone
El Sol
Lisa Ecks
John Wainio
Nick Johnson
Petty Cash
U.S. Postmaster
San Diego Monitor
Grove Of fice Supply
American Express
Postmaster
Petty Cash
Lisa Hicks
Dwight Williams
Lisa Ecks
Chicano Federation
Chula Vista
North Shores Printery
Jay Hansen
Nick Johnson
Neyenesch Printers
Easter's Travel
John Wainio
Hotel Del Coronado
Pacific Bell
League of Women Voters
Lou Elkins
Neyenesch Printers
George Lynch
AlAl varado
Postmaster
MAPA
Westgate Hotel
Jackie Main
Claremont McKenna College
Fedeo, Inc.

For amounts less than $200, the payee's address was not maintained.

75.00
24.25
100.00

1,200.00
22.00

211.67
5.60

22.14
13.96
20.00
78.66
26.63
60.00
43.77
73.10
26.00
20.00

100.00
300.00
383.00

50.00
50.00
7.50

10.24
387.55
95.00
50.00

210.99
200.00
100.00
150.00
150.00

96.76
103.53
124.20
774.84
92.00

200.00
135.95
498.50

35.00
160.23
500.00
15.00
25.00
50.00
30.00

107.34
450.00

95.00
91.42

sCHEDULE or DISIUIURUS?
WITHOUT ADEUATE DOCUNINITION

CHC .O. DATh PAYEE AMOUNT



SC3EOl3D[ or DI3U3lUN!Sr
WITHOUT ADIEQUATEI DOCUKNT~ AT][ON

'F'

CHECK NO. DATE PAYEE AMOUNT

52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71

-- 72
73

(N 74
75
76
77

' 78
T 79

80
<1) 81

82
S 83

84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99

100
101
102

10625
10626
10627
10628
10629
10630
10631
10632
10633
10634
10635
10636
10637
10638
10639
10640
10641
10642
10643
10644
10645
10646
10647
10648
10649
10650
10651
10652
10653
10654
10655
10656
10658
10659
10660
10661
10662
10663
10664
10665
10666
10667
10668
10669
10670
10671
10672
10674
10675
10676
10677

02/18/89
02/21/89
02/21/89
02/23/89
02/24/89
02/28/89
0 3/0 1/89
0 3/0 1/89
0 3/01/89
0 3/01/89
03/01/89
0 3/01/89
03/01/89
0 3/01/89
0 3/01/89
03/07/89
0 3/07/89
0 3/07/89
0 3/09/89
0 3/09/89
0 3/09/89
0 3/1 1/89
0 3/1 6/89
0 3/16/89
0 3/1 7/89
0 3/1 8/89
0 3/18/89
0 3/20/89
0 3/2 1/89
0 3/2 1/89
0 3/2 1/89
0 3/2 1/89
0 3/21/89
0 3/21/89
0 3/2 1/89
0 3/21/89
03/23/89
0 3/2 4/89
03/24/89
0 3/28/89
0 3/3 1/89
04/07/89
0 4/07/89
04/07/89
04/07/89
04/07/89
0 4/07/89
04/07/89
0 4/07/89
0 4/07/89
04/07/89

irS Photo Services
U.S. Postmaster
Fairbank, Bregnan and Maullen
Smith Tribute Dinner
National City Chamber
John Wainio
Willie Mae Henry
Democratic Central Comitte
Postmaster
AT & T
Pacific Bell
Airborne Express
Bill wachob
Line Graphics
North Shores Printery
United Domestic Workers
Louisa Pionta
Louisa Pienta

A1lAlvarado Rna
Postmaster
Pilipino American Assn. Dinner
Line Graphics
Petty Cash
Logan Heights
John Wain io
John Wainlo
U.S. Postmaster
Airborne Express
Registrar of Voters
Cantrell- Cutter
Chicano Federation
Oxford Center
C.V. Kivanis
Chula Vista
Chicano red.
Postmaster
Congre ssman
All-Service Cleaners
Petty Cash
Public Office Corporation
Propellor Club
Platinum Card Amer. Exp.
Al Alvarado
National City Chamber of Coma.
First District Quartermaster
Pacific Bell
Lisa Ecks
AT & T
AT & T
Postmaster

39.45
259.69

1,000.00
75.00
25.00

126.40
25.00
75.00
39.00
73.80

132.43
8.50

1,000.00
1,000.00

535.49
1,000.00

75.00
35.00

100.00
100.00
25.00
25.00

4,000.00
50.00
10.00

202.50
500.00

50.00
14.00
6.40

417.15
100.00
212.93
100.00
25.00
50.00
75.00
52.42
23.50
50.00

1,838.59
175.00
520.00
15.39
60.00
30.00
87.14
11.00
14.02
73.45
50.00

Foramontsless than $200, the payee's address was not maintained.For amounts



SCHEDUL3 or ozSSvUII3Nins
WITHOUT ADEQUAT3 DOCU,;n3rTAT!OU

CHECK NO. DATE PAYEE AMOUNT

103
104
105
106
107
108
109
110
111
112
113
114
115
116
117

S 118
119
120

. 121
122

-- 123
124

("1 12 5
126

S 127
128

S 129
130
131

S 132
133

" 134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153

1067810679
10680
10681
10685
10686
10687
10688
10690
10691
10692
10693
10694
10695
10696
10697
10698
10699
10700
10701
10702
10703
10704
10705
10706
10707
10708
10709
10710
10711
10712
10713
10714
10715
10716
10717
10718
10719
10720
10721
10722
10723
10724
10725
10726
10727
10728
10729
10730
10731
10732

04/13/89
04/21/89
04/18/89
0 4/1 3/89
01/30/89
01/30/89
01/30/89
01/30/89
01/30/89
0 1/3 0/8 9
01/30/89
01/30/89
01/30/89
0 1/30/89
01/30/89
0 1/30/89
02/02/89
02/03/89
02/03/89
02/08/89
02/08/89
02/09/89
02/09/89
0 2/09/89
02/09/89
02/09/89
02/09/89
02/09/89
02/14/89
02/15/89
0 2/1 5/89
02/15/89
02/15/89
04/27/89
04/27/89
04/27/89
04/27/89
04/27/89
0 4/27/89
04/27/89
04/27/89
0 4/27/89
0 4/27/89
0 4/27/89
0 4/27/89
04/27/89
0 4/27/89
04/27/89
0 5/01/89
0 5/0 1/89
0 5/0 4/89

Cash
Line Graphics
UFW
City of CV
American Legion
Boys & Girls Clubs of NC
Grah Safe and Lock
National Democratic Club
David R~amage
Congressman Jim Bates
Tom Ryan
Public Office Corp.
Navy League
AT & T
Congressman Jim Bates
Postmaster
Al Alvarado
Public Office Corp.
U.S. Postmaster
SDSU Foundation
Cash
Public Office Corporation
Congressman Jim Bates
Lisa Ecks
John Wainio
John Wainio
Postmaster
Dwight Williams
Petty Cash
John Wainio
Dena Holman
Michelle Pirone
David Ramage
Alice Paul
Steve Perez
SOS
Otis Keenz
Sierra Club
Congressman Jim Bates
Pacific Bell
Freedom's Foundation
AT & T
15/20 Anniversary Council
Gtay Mesa Chamber of Commerce
San Diego County Hispanic Chamb.
Jewish Press Heritage
San Diego Jewish Times
Line Graphics
Petty Cash
Marl ly n Bates
Cash

For amounts less than $200, the payee's address was not maintained.

50.00
2,000.00

100.00
16.00
18.00

100.00
56.40
25.38
42.50
47.00
49.16

500.00
25.00
73.10
79.88

257.75
50.0

1,000.00
130.00
75.00
50.00

1,000.00
520.00
400.00
181.08

1,000.00
43.75

200.00
50.00

l,B00.00
5.34
7.50

117.50
40.00
15.00
10.00

200.00
35.00
47.08
40.20
15.00
73.45

100.00
75.00
75.00
54.00
84.00

1,852.00
50.00
60.00
50.00



IN SAIlS 103 COISEWI
SCHEDULE OF D!SSUUSUNUMTS
WITHOUT ADEQUATE DOCUNENAyIOgq

CHECK NO. DATE PAYEE AMOUNT

154 10733 05/04/69 Mission Hills florist 41.73
155 10734 05/04/89 Greenbriar 178.01
156 10735 05/05/89 Accurate Lock & Key 14.68157 10736 05/16/89 Spina Bitida Assn. 25.00158 10737 05/16/89 Older women's League 10.00
159 10738 05/16/89 Hostage I00160 10739 05/16/89 Hob Nob Hill, Inc. 10.00
161 10740 05/16/89 Xema Jacobsen 39.00162 10741 05/16/89 Erika Rave 10.00163 10742 05/18/89 San Diego Office Supply 701.24
164 10743 05/18/89 Capitol Catering 500.00
165 10744 05/18/89 Postmaster 375.00
166 10745 05/25/89 Dena Holman 50.00
167 10746 05/25/89 Postmaster 62.50
168 10747 06/01/89 Postmaster 25.00O 169 10748 06/01/89 Cash500
170 10749 06/01/89 Campaigns and Elections 45.00
171 10750 06/03/89 Lido's 115.00
172 10751 06/03/89 Dena Holman 222.00' 173 10752 06/08/89 Cash 50.00

-. 174 10753 06/08/89 SD County Deputy Sheriffs Assn. 98.50
175 10754 06/08/89 U.S. Postmaster 100.00(~J 176 10755 06/08/89 Capitol Catering 582.40
177 10756 06/08/89 AT £ T 73.45
178 10757 06/08/89 Pacific Bell 46.19
179 10758 06/08/89 U.S. Postmaster 25.00S 180 10759 06/08/89 Lisa Ecks 15.00181 10760 06/08/89 Congressman Jim Bates 24.00182 10761 06/08/89 David R. Ramage, Inc. 40.00183 10762 06/08/89 RPUSA 15.00184 10763 06/15/89 Cantrell-Cutter Printing Co. 492.61

. 185 10764 06/15/89 North Shores Printery 1,306.04
186 10765 06/17/89 U.S. Postmaster 200.00187 10766 06/17/89 Greater SD Chamber of Commerce i85.00
188 10767 06/17/89 Institute for Research on Aging 30.00
189 10768 06/20/89 Congressman Jim Bates 154.93
190 10769 06/21/89 U.S. Postmaster 750.00
191 10770 06/21/89 Mission Hills Florist 55.11
192 10771 06/23/89 Penn and King 3000193 10772 06/25/89 U.S. Postmaster 3,00.00
194 10773 06/25/89 Platinum Card 953.00
195 10774 06/25/89 Witness for Peace 25.00196 10775 06/25/89 Louisa Pienta 26.11
197 10776 06/25/89 Cantrell-Cutter 69.75198 10777 06/25/89 Star News 58.60
199 10778 06/15/89 Jim Bartell 50.00200 10779 06/25/89 Richard Meyers 14.00201 10780 06/25/89 AT & T 73.45
202 10781 06/25/89 Pacific Bell 12.98203 10782 06/25/89 Al Alvarado 13.00
204 10783 06/25/89 U.S. Postmaster 25.00

For amounts less than $200, the payee's address was not maintained.
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SCHEDULE oF DI3lSUIT3IIr
WITHOUT ADEQUATE DOCU[MlNTATION

CHECK NO. DATE PAYEE AMOUNT

205
206
207
208
209
210
211
212
213
214
215
216
217
218
219

S 220
221
222

r--,, 223
224

• - 225
226

(N',i 227
228
229
230

:% 231
232

' 233
S 234
-) 235
, 236

237
,, 238

239
240
241
242
243
244
245
246
247
248
249
250
251
252

10784
10786
10787
10788
10789
10790
10791
10792
10793
10794
10795
10796
10797
10799
10800
10801
10802
10803
10804
10805
10806
10807
10808
10809
10810
10811
10812
10813
10814
10815
10816
10817
10818
10819
10821
10822
10823
10824
10825
10826
10827
10828
10829
10830
10831
10832
10833
10834

06/26/89
06/29/89
06/30/89
06/30/89
07/03/89
07/03/89
07/03/89
07/03/89
07/03/89
07/03/89
07/06/89
07/06/89
07/06/89
07/07/89
07/07/89
07/07/89
07/13/89
07/13/89
07/13/8 9
07/13/89
07/1 3/89
07/13/89
07/1 3/89
07/1 3/89
07/13/89
06/30/89
07/21/89
07/21/89
07/21/89
07/21/89
07/21/89
07/21/89
07/21/89
07/21/89
07/21/89
07/21/89
07/21/89
07/21/89
07/24/89
07/24/89
07/28/89
08/01/89
08/02/89
08/04/89
08/03/89
08/04/89
08/05/89
08/10/89

U.S. Postmaster
Cash
Holiday Inn
Dena Holman
Public Office Corp.
Mission Hills Florist
John Wainio
Stan Brand
Al1Alvarado
Jim Bates
Al or Petty Cash
Petty Cash
Deter's RL and Son
Brickrow Band
Cash
Lou Elkins
Public Office Corp.
Democratic Study Group
North Shores Pr intery
Richard Young Products
Airborne Express
Xema Jacobson
Congressman Jim Bates
Paul Finn
AT & T
Spieckel's Bldg.
Public Office Corp.
DSG Campaign Fund
Aliright Parking
Dena Holman
NWPC
Sierra Club
Congressman Jim Bates
AT & T
United Negro College Fund
Mission Hills Florist
North Shores Printery
Cash
Postmaster
Al1Alvarado
U.S. Postmaster
Petty Cash
Dena Holman
American Legion Post 6
Pacific Bell
American Opinion Bookstore
Al Alvarado
Nick Johnson

Total

150.00
50.00

167.34
1,110.00
2,000.00

36.92
8.29

2,000.00
250.00
14.00
50.00
50.00
80.28

150.00
100.00
674.91

1,000.00
1,000.00
219.24
31.45
23.50
89.00

435.00
17.59
14.02

540.00
1,000.00
1,000.00

95.00
127.13
22.00
33.00
19.42
73.45

100.00
42.27

118.13
20.00
50.00

300.00
25.00
50.00

1,000.00
20.00
54.48
11.72

300.00
75.00

62,221.71
mm mm m m m

For amounts less than $200, the payee's address vas not maintained.



Ji. Sates for C cess I xhlbit 0
Referral to OGC Page 1 of 2

Checks Paid on Insufficient Funds

Section 441b~a) of Title 2 of the United States Codestates, in part, that it is unlawful for any national bank, or anycorporation organized by authority of any law of Congress, to makea contribution or expenditure in connection with any election to
any political office.

Section lOO.7(b)(ll) of Title 11, Code of FederalRegulations states, in part, that an overdraft made on a checking
or savings account shall be considered a contribution by the bankor institution unless: the overdraft is made on an account which
is subject to automatic overdraft protection; the overdraft is
subject to a definite interest rate which is usual and customary
and there is a definite repayment schedule.

The Committee maintained its operating account at the-- San Diego National Bank.*/ This was the Committee's only
identified bank account. The Audit staff noted that 32 itemsC. totaling $178,639 cleared the Committee's account when there werer-. insufficient funds in the account to pay for these items. See
Attachment 1. In addition, it appears the bank arbitrarily did__ not honor 17 items totaling $59,726. See Attachment 2. For
example, on May 31, 1990 while the account was in an overdrawn

J position, the bank honored an $11,259 check, but returned checks
for $9,748 and $4,300. On June 6, 1990 the bank paid checks

~totaling $5,472, but returned 2 checks for $2,000 and $4,300,* these transactions were made while the account was overdrawn.
Finally, on November 5, 1990 the bank returned 4 checks 'totaling

~$11,868, but honored 5 checks totaling $3,396 when there were
insufficient funds in the Committee's account to cover these

~transactions.

Although the bank did assess an overdraft fee of $12 for
c each check it honored, it did not appear that the overdrafts were

subject to a definite interest rate nor was there evidence that a
definite repayment schedule was in effect.

The interim audit report recommended that the Committee
provide evidence to include a statement from the bank which
demonstrates that the overdrafts on its operating account should
not be considered a prohibited contribution by the bank. It was
further recommended that the Committee provide a copy of its 1989
check register.

*/ The Committee reported a $1,000 contribution from the
President of San Diego National Bank.



Mto o~

In response to the interim audit report, the Committee
provided a letter from the President/CEO of San Diego National
Sank which states that "...overdrafts were handled either by a
deposit being made to cover the overdraft before the check was
returned or the check was returned where there was not a
sufficient deposit. To our knowledge that procedure was followed
without exception and no checks were honored unless deposits were
made to cover them in full...that has always been the procedure
followed by our bank when we are involved with political
candidates' campaign accounts."

The statement made by the President/CEO of San Diego
National Bank appears to be inaccurate since the number of days
which elapsed between the date that the overdrafts occurred and
the dates of the deposits to cover the overdrafts ranged from 1 to
3 days. For example: On Thursday September 20, 1990, San Diego
National Bank paid Committee check number 11480 in the amount of
$35,000, causing the Committee's account to be overdrawn by
$2,122. The balance per the bank did not become positive until

c Monday September 24, 1990.

r The Committee also provided a copy of its check register
._ for calendar year 1989. The transactions noted above occurred in

1990. Therefore the Audit staff is unable to verify the
(ICommittee's check register balance at the time of the

transactions.

Recommendation *1

~The Audit staff recommends that this matter be referred
to the Office of General Counsel.



efoeral to OGC
Exh~bit 0, Attachment 1, Page 1 of 2

Jim ats8 Per Congross
Schodule of Checks Paid em Imsufticiont Funds

Item Check Eunber

Wire Trasfer
11207

11321

11352

Date Cleared

04/25/90
04/25/90

0 4/25/90

04/30/90

Totel Chocks Paid on Insufficient Funds i* April, 1990*

11306
10906

11376

11394

11396

05/29/90
0 5/29/90

05/30/90

@5/30/90
0 5/3 1/90

Total Checks Paid en InsuffIcient Funds In Ray, 1990

10.
11.

12.
13.
14.

15.

16.

17.

11393
11407

11406

11402

11409

10920

10919

11405

06/01/90
0 6/0 5/90

0 6/0 5/90

06/06/90

06/06/90

06/07/90

06/11/90

06/15/90

Total Checks Paid en Insufficient Funds in June, 1990

iS. 11424 07/11/90

Total Checks Paid em Insufficient Funds in July, 1990

Check Amount

$l5,000.00

$75.o0
$6 .30

$10,141.00

$25,222.30

$11,250.75

$14,.113.00

$3,750.06

$00o.00

$11,250.75

$41,10o.50

$4.,120.o00

$5,793.92

$3,*325.00

$5,42.00

$50.00

$1,750.00

$2,500.00

$699.00

$23 ,659.92

$2,500.00

$2,500.00

Dalants After Cloerod*

($4, 333. 35)
($4,406.35)

($4,414.65)

($434 .85)

($2,797.94)

($16,910.94)

($3,476.94)

($4,276.94)

($9,144.95)

($2,044.95)
($6,009. 37)

($9,334.37)

($4, 243.37)
($4,293.37)

($199.37)

($576.16)

($249.35)

($423.52)

$35,000.00
$35.19

$20.69

($2,121 .67)
($607.06)

($627.75)

I- . I 7 " ' , q (

19.
20.

21.

11430
11466

11492

0 9/20/90
09/21/90

09/21/90



Sefrrl o GCEhibit G. Attachment 1. Page • of

Jim Sates rt Congreas
Schedule of Checks Paid om Insufficient Funds

22.
23.

24.

25.
36.

27.

26.

29.
30.
31.

32.

Dot. Cleared

?oto1 Checks Paid em Insufficient Finds in September, 1990

11567

11593

10/24/90
10/25/90

10/31/90

11607
11610

11592

11612

11622

11560

11604

11619

11/01/90
11/02/90

11/02/90

11/05/90

11/05/90

11/05/90

11/05/90

11/05/90

Total Checks Paid on imsmfficiomt Funds Ia November, 1990

Total Amount of Checks Paid on Insufficient Funds

Check Amount
mnm--rn---

$35,055.63

$11,400.65

$16,026.21I

$33, 326.36

$4,627.56

$3.,100.00

$4 .570.00

$360.00
$400.00

$434.45

$1,000.00

$1 ,200.00

$17,694.03

$173,639.49

Balance After Cleared*
imammmmmimmmlmmmm

($3,340.00)
($4,420.47)

($11,263.45)

($4 ,595 .03)

($1,906.53)

($6,476. 53)

($296.66)

($696.66)

($1,133.13)

($2,133.13)

($3,333.13)

*The number of days that the Committee's operating account remaimed in
an overdrawn status ranged from I to 3 days.

eaproceeds from CD were deposited on 04/26/90. For the remainder of the

audit period there were no fuads invested in CD's or otherwise available

to cover overdrafts.

t7 Z I 6 / ,

Item Check Eumber
NN inimrN~no

Total Checks Paid em Zmufticiemt Fumds in October, 1990

Boforrll to OGC
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Jim Sates r Comqree
Chocke Roturmod Due To laeuftieiont Funede

I tern

1.

2.

3.

4.

S.

6.

7.

6.

9.

10.

11.

12.

13.

14.

15.

16.

17.

Total

Chock Suckor

11397

11396

10921

11398

11410

11609

11613

11614

11620

11602

11617

11609

11613

11614

11616

11620

11626

Ieturmed ChockS

/ I

Cheek Auount

$9,747.63

$4,300.80

$2,000.00

$4,300.00

$7, 500.00

$1,430.00

$1,810.63

$2,.000 .00

$6,627.51

$3,200.00

$1,000.00

$1,430.00

$1,810.63

$6,627.51

$1 ,342.00

$2,000.00

$2,600.00

$59,726.11

Data prosoated

05/31/90

0 5/3 1/90

06/06/900

@6/06/90

06/108/90

11/05/90

11/05/90

11/05/90

11/05/90

11/06/90

11/06/90

11/09/90

11/09/90

11/09/90

11/09/90

11/09/90

11/30/90

(7 ~

Exhibit G, Attachment 2, Pa9e 1 ci 1!

Baeleaco When treeented

*mmmmmmmmmmmmm m~.

($9,*160.95)

($9,*168.95)

($4,3 29.37)

($4,329.37)

$2,910.65

$436.47

$436.47

$436.47

$436.47

$161.87

$161 .07

$766.35

$766.35

$766.35

$766.35

$766.35

$1,813 .72
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FEDERAL ELEC1'I0H
COMt4ISSIOH
SECRETARIAT

FEDE]iRL ELECTION CONNIISS ON 0 3i999 E street, N~s  1
Washington, D.C. 20463

FIRST GENERAL COUNSEL'S REPORT

LRA *435
STAFF MEMBER: James S. Portnoy
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I. GENERATION OF MATTER

This matter was generated by an audit of Jim Bates for

Congress ("the Committee") and Sandra Kennedy, as treasurer,

undertaken in accordance with 2 U.S.C. S 438(b).l/ The Audit

Division's referral materials are attached as Attachment 1. 
The

Committee is the principal campaign committee for Jim Bates, who

ran for re-election to Congress in the 44th district of

California in 1990.2/ Mr. Bates won the primary election with

p approximately 63% of the vote, but was narrowly defeated in the

Ogeneral election.

P The Commission approved the Interim Audit Report on the

"" Committee on March 12, 1993. The Committee responded to the

Interim Audit Report by letter dated May 31, 1993. Mr. Bates

submitted an additional response to the Interim Audit Report

dated June 1, 1993.

II. FACTUAL AND LEGAL ANALYSIS

A. PROHIBITED CONTRIBUTIONS

The Federal Election Campaign Act ("the Act") prohibits

corporations and labor organizations from making contributions

in connection with an election. 2 U.S.C. S 441b(a). Commission

regulations provide that a contribution that appears to be

prohibited must be refunded within thirty days, unless the

committee determines that the contribution is legal. 11 C.F.R.

S 103.3(b)(1). In addition, to ensure that prohibited

1/ The scope of this audit addresses the activity of Jim Bates

bor Congress during the 1990 election cycle.

2/ Mr. Bates was first elected to Congress in 1982.
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contributions are not used by a committee, a committee either

must establish a separate account for such contributions or

maintain sufficient funds in its account to make all necessary

refunds. 11 C.F.R. S l03.3(b)(4).

Upon review of the Committee's contributor records, the

Audit staff identified fifteen contributions totaling $4,475

from apparently prohibited sources. These included nine

corporate contributions totaling $3,600 and six contributions

from labor organizations totaling $875. See Attachment 1,

Exhibit B at 2.

In the Interim Audit Report, the Audit staff recommended

that the Committee provide evidence demonstrating that the

foregoing contributions were not prohibited or that they were

refunded within 30 days as provided in 11 C.F.R. S 103.3(b)(4).

The Committee did not provide any such evidence. Alternatively,

the Audit staff recommended that the Committee refund the

prohibited contributions and provide evidence that the refunds

were made. Committee reports filed after the audit period do

not disclose any contribution refunds.

In response to the Interim Audit Report, the Committee

stated that the apparently prohibited contributions represented

"mistakes" that would be "reconciled," "reversed" or

"corrected." Attachment 1, Exhibit B at 2. It is unclear what

the Committee meant by this statement. In any event, the

Committee has not provided any evidence that the apparently

prohibited contributions were lawful or that it refunded the

contributions.

• :,. . .5 ,,

. ,, .
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Based on the foregoing, it appears that the Committee

accepted prohibited contributions totaling $4,475 
in violation

of the Act. Therefore, the Office of General Counsel recommends

that the Commission find reason to believe that the Committee

and Sandra Kennedy, as treasurer, violated 2 U.S.C. S 441b(a).

B. EXCESSIVE CONTRIBUTIONS

1. Contributions Improperly Attributed

To previousElectlons __

The Act establishes a $1,000 limit on the amount that an

individual may contribute to a candidate or a committee with

respect to an election. 2 U.S.C. S 441a(a)(l)(A). Similarly, a

candidate or committee may not knowingly 
accept a contribution

in excess of $1,000. 2 U.S.C. S 441a(f). A contribution will

be deemed to have been made "with respect to" the next election

after it is made, unless the contributor designates it in

writing for another election. 11 C.F.R. S l10.1(b)(2).4/ In

addition, a contribution may be designated 
for a previous

election only to the extent that the contribution does not

exceed the net debts outstanding from that previous 
election.

11 C.F.R. S ll0.l(b)(3)(i).

4/ Unless otherwise noted, the Commission regulations cited in

this Report are the regulations that were in effect during the

audit period, January 1, 1989 to December 
31, 1990.
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The Interim Audit Report concluded that the Committee

received apparently excessive contributions totaling $19,710

from twenty-eight individuals and one unregistered political

committee.5/ Of that amount, $12,185 was received during the

period between the 1988 general election and the 1990 primary

election, but was attributed by the Committee to the 1988

general election. The remaining $7,525 was received during the

period between the 1990 primary election and the 1990 general

election, but was attributed to the 1990 primary. See generally

11 C.F.R. S 110.1(b).

Because the Committee attributed the contributions to

elections that were over, the Audit staff recommended that the

Committee provide written designations from the contributors and

demonstrate that it had net outstanding debts from the 1988

general election and the 1990 primary election at the time the

contributions attributed to those elections were received. See

11 C.F.R. SS 110.1(b)(2), ll0.1(b)(3)(i). In a series of

correspondence between June 25, 1993 and December 15, 1993, the

Committee provided the Audit Division with letters from seven

contributors reattributing a total of $3,250 to their spouses.6/

5/ This amount includes a $500 excessive contribution from

Mark A. Battaglia with respect to the 1990 primary, but does not

include an apparent $5,000 contribution (in the form of a loan

to the Candidate) that Mr. Battaglia made on May 25, 1990.
Although the loan appears to constitute an excessive
contribution, it is discussed separately in section C.l., infra.

6/ The Audit Division's referral to this Office states that

The Committee provided written designations for contributions

totaling $3,085. Upon further review, however, the Audit staff
has advised this Office that the correct amount is $3,250.



However, the Committee neither submitted reattributiona letters

for the remaining excessive contributions nor provided any

information demonstrating that those contributions satisfied the

requirements of 11 C.F.R. S 10O.1(b)(2) and 11 C.F.R.

S 11O.1(b)(3)(i). Accordingly, the Committee appears to have

accepted a total of $16,460 in excessive contributions with

respect to the 1988 general election and the 1990 primary

election. See Attachment 1, Exhibit A.7/

2. Contribution From A Trust Account

C A minor child may contribute to a candidate or political

o , committee -- subject to the same $1,000 per election

-" contribution limit as an adult -- provided the decision to

Cg contribute is made knowingly and voluntarily, the funds

contributed are owned or controlled exclusively by the minor

(such as income earned by the minor or the proceeds of a trust

Dfor which the child is the beneficiary) and the contribution is

\ not made from the proceeds of a gift, the purpose of which was

O to provide funds to be contributed. 2 U.S.C. S 441a(a)(1)(A);

11 C.F.R. S 110.l(i)(2).

7/ The Audit Division's referral to this Office lists $21,460

Tn apparently excessive contributions received by the Committee.

Attachment 1, Exhibit A at 6. That amount includes the $5,000

loan from Mr. Battaglia to the candidate discussed in note 5,

sura and section C.1., infra. As stated on page 11, this
Office concurs with the Audit staff that the Battaglia loan

appears to be an excessive contribution. However, for

analytical purposes, this report addresses the Battaglia loan in

connection with other questionable loans to the Committee,

rather than in connection with the apparently excessive

contributions that did not take the form of loans.
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On or about May 28, 1990, the Committee received a

contribution check for $2,000 drawn on the account of a trust

called the "Paul E. Hall 1987 Revocable UTD Trust [for the

benefit of) Charles E. Myers, II." A handwritten notation on

the memorandum line of the check states that the check

represents contributions from the trustee of the trust (and

signer of the check), Paul E. Hall, and from the beneficiary of

the trust, Charles E. Myers, II. The check does not indicate

the amount of each person's contribution. The Committee

attributed the contribution to Mr. Hall and Mr. Myers in equal

parts -- $1,000 each.

In the Interim Audit Report, the Audit staff recommended

that the Committee provide documentation verifying the ownership

of the funds contained in the trust account, that the

beneficiary had knowledge of the contribution and that the

contribution was made voluntarily. In a June 1, 1993 letter,

the Candidate identified Mr. Myers as his son. At the same

time, the Committee submitted to the Audit staff a letter from

Mr. Myers stating that $1,000 of the check amount represented a

contribution from him, that the contribution was made

voluntarily and with his knowledge, and that he had sufficient

control over the funds in the account to make the contribution.

This letter appears to satisfy the requirements of 11 C.F.R.

S li0.l(i)(2) with respect to $1,000 of the $2,000, the portion

that the Committee attributed to Mr. Myers.

By contrast, the Committee has not demonstrated the

permissibility of the $1,000 portion of the contribution that it
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attributed to Mr. Hall. Contributions made with trust funds

normally are attributed to the trust's beneficiaries for

disclosure and contribution limitation purposes. See Advisory

Opinion 1981-52; Advisory Opinion 1978-7. In his June 1, 1993

letter, Mr. Bates stated that Mr. Hall had been out of the

country, but would provide a statement regarding the trust

account. To date, however, neither Mr. Hall nor the Committee

has provided any documentation regarding the ownership of the

funds in the trust account or Mr. Hall's authority to use trust

funds to make contributions in his own name. As such, it

appears that the check drawn on the trust may constitute an

excessive contribution from Mr. Myers.

3. Facially Excessive Contributions

As previously discussed, the Act establishes a contribution

limit of $1,000 per individual per election. 2 U.S.C.

S 441a(a)(l)(A). The Audit Division's referral to this Office

identifies several contributions that, on their face, exceed

this limit. Two such contributions exceed the individual

contribution limit by sufficiently large amounts to warrant

mention; David L. Bain gave $3,700 to Mr. Bates' 1990 primary

campaign and $2,000 to Mr. Bates' 1990 general election campaign

and Sani I. Bandak gave $2,100 to Mr. Bates' 1990 primary

campaign. 8/

8/ As discussed in footnote 7, s__ura, Mark A. Battaglia's
5,000 loan to the Candidate apparent y constitutes an excessive

contribution; however, the Battaglia loan raises different

issues from those raised by the excessive contributions

discussed in this section, and thus will be discussed
separately, in section C.l., infra.



4. Conclusion

Based on the foregoing, it appears that the Committee

accepted $17,460 in excessive contributions. Therefore, the

Office of General Counsel recommends that the Commission find

reason to believe that the Committee and Sandra Kennedy, as

treasurer, violated 2 U.S.C. S 441a(f).

It further appears that David L. Bain and Sami I. Bandak

made excessive contributions totaling $3,700 and $1,100,

respectively. However, in light of the amounts involved and the

age of the apparently excessive contributions, the Office of

General Counsel believes that Commission resources would 
best be

utilized by directing further enforcement action against 
the

Committee rather than Mr. Bain and Mr. Bandak. As such, the

Office of General Counsel recommends that the Commission find

reason to believe that David L. Bain and Sami I. Bandak violated

2 U.S.C. S 441a(a)(1)(A), but take no further action. If the

Commission approves this recommendation, the notification

letters to Mr. Bain and Mr. Bandak will contain appropriate

admonishment language.

C. LOAN TRANSACTIONS

Under the Act, a loan is a contribution. 2 U.S.C.

S 431(8)(A)(i)1 see also 11 C.F.R. S l0O.7(a)(1). Therefore, a

loan to a candidate or a committee is subject to the Act's

$1,000 individual contribution limitation and the prohibition

against corporate contributions. 2 U.S.C. S 441a(a)(1)(A);

2 U.S.C. S 441b(a). The legality of a loan is determined at the

time the loan is made. 11 C.F.R. S 100.7(a)(1)(i)(B). As such,
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a loan that exceeds the contribution limitation is unlawful

whether or not it is repaid. 11 C.F.R. S 100.7(a)(l)(i)(A).

The Act does not limit a candidate's contributions to his

or her own campaign; thus, the $1,000 contribution limitation

does not apply to loans made from a candidate's personal funds.

11 C.F.R. S 110.10. However, a candidate who makes a

contribution or an expenditure from funds that are not his

personal funds violates Commission regulations. 11 C.F.R.

S 110.9(a). So, too, does a committee that accepts such a

contribution. Id.

The Committee reported receiving four loans from the

Candidate totaling $30,300, including one loan for $10,000 and

three other loans totaling $20,300. The Audit staff determined

that the $10,000 loan actually consisted of two $5,000 checks, a

cashier's check from the San Diego National Bank and a personal

check from Mark A. Battaglia to Mr. Bates. Both checks were

made payable to "Jim Bates;" however, they were deposited in the

Committee's checking account. The remaining three loans,

totaling $20,300, were drawn on Mr. Bates' checking account at

the U.S. House of Representatives Bank.

1. Battaglia Check

The personal check from Mark Battaglia to Mr. Bates bears

the handwritten notation "loan" on the memorandum line.9/

Accordingly, in the Interim Audit Report, the Audit staff

9/ Although the evidence currently available to this Office

does not identify Mr. Battaglia or explain his relationship to

Mr. Bates, we anticipate that this information will be revealed

during the investigation into this matter.



requested the Committee to provide evidence that the portion of

Mr. Bates' loan to the Committee represented by Mr. Battaglia's

check was made with the Candidate's personal funds. In his

response to the Interim Audit Report, Mr. Bates stated that Mr.

Battaglia's check did not constitute a loan to the Committee.

Rather, he stated that the $5,000 check represented a personal

loan to him from Mr. Battaglia, which had been included with the

Committee's bank records "by mistake." Mr. Bates further stated

that the loan has been repaid. However, Mr. Bates did not

provide any evidence to support these assertions. Thus, this

transaction appears to be a contribution to the campaign from

Mr. Battaglia rather than a loan from Mr. Bates. See 11 C.F.R.

S l10.l0(b)(1) (defining candidate's "personal funds" as those

he controlled prior to becoming a candidate).

To date, the Committee has provided no evidence that the

source of the loan was the Candidate's personal funds. On the

contrary, the evidence indicates that Mr. Battaglia was the

source of the funds. As such, the loan from Mr. Battaglia

represents an excessive contribution to the Bates Committee.

Therefore, the Office of General Counsel recommends that

the Commission find reason to believe that the Committee and

Sandra Kennedy, as treasurer, accepted an excessive contribution

from Mark A. Battaglia, in violation of 2 U.S.C. S 441a(f). The

Office of General Counsel further recommends that the Commission

find reason to believe that Mark A. Battaglia made an excessive

contribution to the Committee, in violation of 2 U.S.C.

S 441a(a)(l)(A).
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2. San Diego National Bank Check

The Act prohibits banks from making contributions or

expenditures in connection with elections for federal office.

2 U.S.C. S 441b(a). However, a bank loan to a candidate or a

committee to finance a campaign is not a contribution from the

lending institution if the loan is made in accordance with

applicable banking laws and regulations and in the ordinary

course of business. 11 C.F.R. S l00.7(b)(ll). A loan will be

deemed to have been made in the ordinary course of business if

it satisfies four requirements: (1) the loan bears the usual and

customary interest rate for the type of loan involved; (2) the

loan is made on a basis which assures repayment; (3) the loan is

evidenced by a written instrument; and (4) the loan is subject

to a due date or amortization schedule. Id. Such a loan

nevertheless must be reported by the recipient committee in

accordance with 11 C.F.R. S 104.3(a).

As previously noted, the Bates Committee reported receiving

a $10,000 loan from the Candidate, $5,000 of which the audit

disclosed to be comprised of a certified check from the San

Diego National Bank to Mr. Bates. In the Interim Audit Report,

the Audit staff recommended that the Committee identify the

purchaser of the certified check and the source of funds used to

effect the purchase. In response to the Interim Audit Report,

the Committee provided a letter from the Bank stating that the

certified check represents the proceeds of a loan to Mr. Bates.

Attachment 2. The Committee concedes that Mr. Bates used the

loan proceeds for his campaign. However, documentation
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establishing that the loan conforms to the requirements of

11 C.F.R. S l0O.7(b)(ll) has not been provided.lO/

In light of the foregoing, this Office recommends that the

Commission find reason to believe that the Bates Committee

accepted a prohibited contribution, in the form of a loan, from

San Diego National Bank in violation of 2 U.S.C. S 441b(a).

This Office further recommends that the Commission find reason

to believe that San Diego National Bank made a prohibited

contribution, in the form of a loan, to the Bates Committee in

c violation of 2 U.S.C. S 441b(a).

CX) 3. Checks Drawn on Mr. Bates' Account at

the House of Re resentatives Bank

As described previously, Mr. Bates made three loans to the

Committee in the form of checks drawn on his account at the

) House of Representatives Bank. The Interim Audit Report

"/ requested the Committee to demonstrate that the funds underlying

' ) these loans actually were Mr. Bates' personal funds. The

', Committee did not provide any such evidence. In fact, the only

reference that either the Committee or the Candidate made to

these loans was Mr. Bates' statement, in his June 1, 1993

letter, that "[a~il 4 loans [reported by the Committee as being

from the Candidate] were drawn on the Candidate's United States

House of Representatives bank account." As the foregoing

discussion of the Battaglia loan and the San Diego National Bank

10/ It should be noted that the Committee's treasurer, 
Sandra

R-ennedy, apparently is employed by the Bank, and the

president/CEO of the Bank, Murray L. Galinson, contributed

$1,000 to the Committee.
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loan show, Mr. Bates' statement is not accurate. Moreover, even

if his statement were accurate, it would not resolve the

underlying question regarding the source of funds for the three

loans drawn on Mr. Bates' House Bank account.

Mr. Bates has stated publicly that he had insufficient

funds in his House Bank account to make the loans to his

campaign committee, and that he funded the loans by use of

overdrafts. The Los Angeles Times, for example, reported that

Mr. Bates admitted that at least three of his loans to the

Committee -- for $18,000 -- were overdrafts, and that the actual

total may have been higher. Leonard Bernstein, Bates Used

Overdrafts As Campaign Loans, Los Angeles Times, March 21, 1992.

A similar report appeared in Roll Call. See also Glenn R.

Simpson, Members on List of Bank Abusers Loaned Funds to Own

Campaigns, Roll Call, March 19, 1992.11/

The foregoing indicates that Mr. Bates' loans to the

Committee may not have been made with his personal funds, as

provided in 11 C.F.R. S 110.10. Therefore, this Office

recommends that the Commission find reason to believe that the

Committee and Sandra Kennedy, as treasurer, violated 11 C.F.R.

S 110.9(a) by accepting improper loans from Jim Bates, and that

Jim Bates violated 11 C.F.R. S 110.9(a) by making contributions

from funds other than personal funds.

11/ These reports also state that Mr. Bates was cited by the

House Ethics Committee for abuse of the House Bank, and that he

wrote 89 overdraft checks totaling over $170,000 during 
a 30

month period ending in 1990. Id.
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Although the United States House of Representatives 
Bank

was the source of funds for the loans in issue here, we do not

recommend that the Commission take any 
action against the House

Bank. First, as a legal matter, it appears that the House Bank

is not covered by the contribution limits 
of the Act. The House

Bank is not a person as defined in 2 U.S.C. S 431(11); thus, the

contribution limits imposed by 2 U.S.C. S 441a(a) do not apply

to it.1_2/ Second, as a practical matter, the House Bank is

defunct and cannot become involved in similar situations in the

future. The demise of the House Bank also poses substantial

problems for an investigation; for example, procuring documents

likely would prove difficult, if not impossible.1_
3/ Moreover,

even if the Commission were to find that the House Bank violated

the Act or the Commission's regulations, no entity remains

against which the Commission could take 
action.

12/ The House Bank does not fit easily into 
any of the

categories of entities that the Act includes in the definition

of a "person." See 2 U.S.C. S 431(11). For example, it is

neither an "indivl- ual" nor a "corporation." Arguably, the

House Bank could be characterized as an "organization."

HoeeteAtepesysae httetr prodoes not include the Federal Government or any authority 
of the

Federal Government." Id. We have been advised that the

Department of justice c-onsiders the House 
Bank to have been a

part of the Federal Government and House Bank 
funds used to

cover overdrafts to have been U.S. Treasury 
funds. Accordingly,

as a part of the Federal Government, the 
House Bank would seem

to be excluded from the coverage of the 
Act.

13/ in an attempt to overcome this difficulty, we intend to

s--ek access to House Bank documents that 
are in the possession

of the Justice Department as a result 
of the criminal

investigation into House Bank overdrafts.
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4. Reporting of Loans Received

The Act and Commissionl regulations provide 
that a

candidate's authorized committee must 
report all loans made to

the committee by the candidate or any other person. 2 U.s.c.

SS 434(b)(2)(G) and (H); 2 U.S.C. S 434(b)(3)(E); 11 C.F.R.

S 104.3(a)(3)(vii). The Committee appears to have violated this

requi remernt.

The Committee reported that Mr. Bates loaned the Committee

$30,300; however, as discussed previously, the funds for those

loans actually originated with Mr. Battaglia, San Diego National

Bank and the House of Representatives Bank. Accordingly, the

reports that the Committee filed do not accurately 
state the

source of funds for the loans in question.

In light of the foregoing, it appears that the disclosure

reports filed by the Committee are not accurate. 
Therefore, the

Office of General Counsel recommends that the Commission find

reason to believe that the Committee and Sandra Kennedy, as

treasurer, violated 2 U.S.C. 55 434(b)(2) and (3).14/

14/ The Audit staff also reported that the Committee failed to:

I--) properly itemize the $30,300 in loans purportedly received

from Mr. Bates on Schedule A (Itemized Receipts); 
(2) properly

itemize $3,000 in loans from sources other than the Candidate 
on

Schedule A or Schedule C (Loans); and (3) report continuously

loans totaling $2,500 from sources other than 
the Candidate on

Schedule C. The Office of General Counsel believes that 
no

action is warranted with respect to the Committee's 
failure to

properly itemize these loans.
rollowing the exit conference, based upon a list provided

to the Committee by the Audit staff, the Committee filed amended

reports including Schedules C that itemized 
the foregoing loans.

Although the Committee did not amend 
its Schedules A, the public

record now clearly reflects the Committee's 
characterization of

the loans. Moreover, because the information contained 
in the

Committee's amended Schedules C is not accurate 
regarding the



Do ClICKS PAID ON INSUFFICIKNT FUN DS

The Act prohibits contributions from 
banks or corporations.

2 U.S.C. S 441b(a). Comnmission regulations provide that 
an

overdraft made on a committee checking 
account shall be

considered a contribution by a bank 
unless three conditions are

met: (1) the overdraft is made on an account that is subject to

overdraft protection; (2) the overdraft is subject to a definite

interest rate that is usual and customary; and (3) there is a

definite repayment schedule. 11 C.F.R. S lO0.7(b)(ll).

The Committee maintained its bank account at the San Diego

National Bank. The Audit staff reports that the Bank honored 32

checks totaling $178,639.49 at times when the Committee's

account contained insufficient funds. However, the Audit staff

also reports that the Bank declined 
to honor 17 NSF checks

totaling $59,726. These apparently contradictory actions 
often

occurred on the same day. For example, on May 31, 1990 -- while

the account was overdrawn -- the Bank honored a check for

$11,259, but returned checks for $9,748 and $4,300. Similarly,

on June 6, 1990. the Bank honored checks totaling $5,472, but

returned checks for $2,000 and $3,396. Finally, on November 5,

1990, the Bank honored five checks totaling $3,396 for which

there were insufficient funds in the Committee's account, but

returned four checks totaling $11,868.

(Footnote 14 continued from previous 
page)

source of funds for the loans reportedly made by Mr. Bates, no

purpose would be served by compelling 
the Committee to submit

Schedules A containing the same information.
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The Audit staff reports that the Bank assessed a $12

overdraft fee for each NSF check that it honored. However, the

checks apparently were not subject to a definite interest rate

or a definite repayment schedule. See 11 C.F.R. S 100.7(b)(11).

The Interim Audit Report recommended that the Committee

provide evidence -- such as a statement from the bank --

demonstrating that the overdrafts should not be considered

prohibited contributions by the Bank. In response, the

Committee submitted a letter from Murray L. Galinson,

President/CEO of San Diego National Bank, stating that:

overdrafts were handled either by a
deposit being made to cover the overdraft
before the check was returned or the
check was returned where there was not a
sufficient deposit. To our knowledge
that procedure was followed without
exception and no checks were honored
unless deposits were made to cover them

in full.

I might add that has always been the

procedure followed by our bank when we

are involved in political candidates'

campaign accounts.

The Audit staff advises that Mr. Galinson's letter is not

accurate. Rather, a lag of one to three days appears to have

elapsed from the time that the Bank honored the Committee's

overdrafts to the time the Committee deposited funds to cover

the checks. For example, on Thursday, September 20, 1990, the

Bank honored the Committee's check number 11480 in the amount

of $35,000 -- which caused the Committee's account to be
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overdrawn by $2,122. However, the Committee's account did not

become positive again until Monday, September 24, 1990.15/

In addition, as noted previously, there may be a

connection between the Bank and the Committee. The Committee's

treasurer, Sandra Kennedy, apparently is employed by the Bank.

Also, Mr. Galinson contributed $1,000 to the Committee. This

raises a question whether the Bank afforded the Committee

preferential treatment.

Based on the foregoing, it appears that the Committee

received $178,639.49 in prohibited contributions from San Diego

National Bank, in the form of overdrawn checks, in violation of

the Act.16/ The Office of General Counsel therefore recommends

that the Commission find reason to believe that Jim Bates for

Congress and Sandra Kennedy, as treasurer, and San Diego

National Bank violated 2 U.S.C. S 441b(a).

E. REQUIRED 48 HOUR NOTICES

A candidate or committee must notify the Clerk of the

House of Representatives within 48 hours after receiving a

contribution of $1000 or more, if that contribution is received

less than twenty days and more than 48 hours before an

election. 2 U.S.C. S 434(a)(6)(A). See also 11 C.F.R.

S 104.5(f). Such notification shall be in writing and shall

15/ It also should be noted that the Audit staff could not

v--rify the Committee's check register balance at the time of the

overdrafts because the Committee failed to provide the Audit

staff with its 1990 check register. The Committee did provide

its 1989 check register.

16/ It should be noted, however, that the Committee ultimately

-posited sufficient funds to cover all the overdrawn checks.

i • :• •
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identify the contributor, the amount of the contribution, and

the date received. Id. The notification shall be in addition

to the reporting of the contributions on the post-election

report. Id.

The primary election in the State of California was held

on June 5, 1990. Therefore, the Committee was required to

notify the Clerk of the House of Representatives of any

contribution of $1000 or more received between May 17, 1990 and

June 2, 1990. During this period, the Committee received five

contributions totaling $5,000 that gave rise to the 48 hour

notification requirement. The Committee, however, failed to

file the required 48 hour notices.

The general election in the State of California was held

on November 6, 1990. Therefore, the Committee was required to

notify the Clerk of the House of Representatives of any

contribution of $1000 or more received between October 18, 1990

and November 3, 1990. During this period, the Committee

received twelve contributions totaling $14,925 that gave rise

to the 48 hour notification requirement. The Committee,

however, failed to file the required 48 hour notices.

During the exit conference, the Committee's assistant

treasurer conceded that she had misinterpreted the regulation

that sets forth the 48 hour notice requirement. In addition,

the Committee failed to demonstrate that it had a system in

place to assure compliance with the 48 hour reporting

requirement.

- ...
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Based on the foregoing, it appears that the Committee

failed to timely notify the Clerk of the House of

Representatives of contributions of $1,000 or more that the

Committee received between two and twenty days before the

primary and general elections. Therefore, the Office of

General Counsel recommends that the Commission find reason to

believe that the Committee and Sandra Kennedy, as treasurer,

violated 2 U.S.C. S 434(a)(6)(A).

F. ITEMIZATION OF EXPENDITURES
0

_. Under the Act, a Committee must report the name and

oaddress of each person to whom the Committee made an aggregate

-- expenditure in excess of $200 during the calendar year to meet

Nan operating expense, together with the date, amount and

purpose of such operating expenditure. 2 U.S.C.

S 434(b)(5)(A). See also 11 C.F.R. 104.3(b)(4)(i).

The Audit staff calculated that approximately 3.23% of the

- Committee's 1989 expenditures and 19.32% of the Committee's

c 1990 expenditures were improperly itemized.1_7/ (The Audit staff

has advised this Office that virtually all the improper

itemizations involved expenditures that individually were less

than $200 but aggregated to more than $200 to the recipient.)

Accordingly, the Interim Audit Report recommended that the

Committee file amended Schedules B (Itemized Disbursements) to

disclose the unitemized expenditures. Rather than do so,

however, the Committee asserted that it already had complied

17/ The Audit staff based its calculation upon a sample review
0-T 443 expenditures in 1989 and 607 expenditures in 1990.
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with th. recommendation by filing amended reports on June 4,

1993, after the exit conference. The Audit staff advises that

the amended reports do not include the requisite itemization.

In addition, at the exit conference, the Audit staff

informed the Committee that it failed to itemize as

disbursements two in-kind contributions totaling $1,49818/ and

five other expenditures totaling $48,500, and provided the

Committee with a schedule listing the unitemized expenditures.

These disbursements also were not included in the Committee's

_. reported total expenditures.

C)As noted, the Committee filed amended reports after the

"-- exit conference. However, the Audit staff reports that the

Cg amended filings only corrected the failure to itemize two of

the aforementioned contributions totaling $29,000.

Based on the foregoing, it appears that the Committee

failed to itemize $20,998 in expenditures that were identified

~on the schedule that the Audit staff provided to the Committee.

~It further appears that the Committee failed to itemize the

expenditures that were identified during the sample review

conducted by the Audit staff. Therefore, the Office of General

Counsel recommends that the Commission find reason to believe

18/ In order to ensure an accurate balance sheet, 11 C.F.R.

V-104.13(a) states that in-kind contributions must be reported
as both contributions and expenditures, as provided in 11 C.F.R.

SS 104.3(a) and (b), which, respectively, require the
itemization of contributions and disbursements aggregating more

than $200 to or from a single person in a calendar year. The
Audit staff has advised the Office of General Counsel that the

in-kind contributions in issue here were properly reported as
contributions, but were not properly reported as expenditures.
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that the Committee and Sandra Kennedy, as treasurer, violated

2 U.s.c. S 434(b)(S)(A).

G. RECORDKEEPING FOR DISBURSEMENTS

The Act requires the treasurer of a political committee to

keep an account of the name and address of every person to whom

a disbursement is made, the date, amount and purpose of the

disbursement and, for each disbursement over $200, a receipt,

invoice or canceled check. 2 U.S.C. S 432(c)(5); see also

CO 11 C.F.R. S 102.9(b)(2).

-- The Committee provided the Audit staff with copies of its

cO 1989 bank statements and check registers. However, the

Committee did not maintain canceled checks for disbursements

(CJ made during calendar year 1989. To remedy this deficiency, the

Interim Audit Report recommended that the Committee procure

,r copies of the checks from its bank and submit them to the Audit

staff. The Committee declined to procure the check copies,

\ stating that it lacked sufficient funds to do so. The Audit

CA Division reports that the absence of the canceled checks

significantly limited its review of $62,222 in Committee

disbursements during 1989.19/

Based on the foregoing, it appears that the Committee

failed to maintain proper recordkeeping for disbursements, in

violation of the Act. Therefore, the Office of General Counsel

1_9/ The Audit staff reports that the check register contained
sufficient information to satisfy the Committee's recordkeeping
obligations with respect to fifteen disbursements (of under $200
each) totaling $930. Those disbursements are not included in
the $62,222.
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recommends that the Commission find reason to believe that the
Committee and Sandra Kennedy, as treasurer, violated 2 U.s.c.

S 432(c)(5).

llI. PLAN FOR FURTHER INVESTIGATION

Provided the Commission finds reason to believe as
recommended by this report, this Office will need to obtain
additional information regarding the following transactions:
(1) the loans from Jim Bates to the Bates Committee that that

C were drawn on Mr. Bates' account at the House of Representatives
- Bank; (2) the loan from Mark A. Battaglia to Jim Bates; (3) the
co loan from San Diego National Bank to Jim Bates; and (4) San
--" Diego National Bank's treatment of Bates Committee checks drawn

(N on insufficient funds.
N During the audit, the Committee did not provide complete or

~timely responses to the Audit Division's information requests.
tD As a consequence, to ensure that we receive complete cooperation
~with the investigation, we propose to serve interrogatories and

(N document requests on Mr. Bates, Mr. Battaglia and San Diego

National Bank. Additionally, depending upon the responses to
our interrogatories and document requests, we may need to depose
Mr. Bates and Mr. Battaglia, as those individuals are the best
sources of information regarding the transactions at issue.2_0/

20/ In this regard, we note that the violations in this matterare potentially serious; for example, it appears that Mr. Batesfunded his campaign with over $30,000 in House Bank overdrafts,and that Mr. Bates reported making a loan to his campaign thatapparently was funded by an excessive contribution from Mr.Battaglia. Mr. Bates also benefited from the Bank's havinghonored NSF checks totaling over $178,000.
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In light of the foregoing, this Office recommends that the

Commission approve the attached subpoenas to produce documents

and orders to submit written answers directed to Mr. Bates, San

Diego National Bank2l/ and Mr. Battaglia. See Attachment 4. We

further recommend that the Commission approve the attached

deposition subpoenas to Mr. Bates and Mr. Battaglia. Id. We

note, however, that we do not intend to serve the deposition

subpoenas until we have reviewed the responses to the

C interrogatories and document requests.

IV. RECOmNENDATIONS

cO1. Open a MUR.

2. Find reason to believe that Jim Bates for Congress and
04 Sandra Kennedy, as treasurer, violated 2 U.S.C.

55 432(c)(5), 434(a)(6)(A), 434(b)(2) and (3),
434(b)(5)(A), 441a(f), 441b(a) and 11 C.F.R.
$ 110.9(a).

/3. Find reason to believe that Jim Bates violated
11 C.F.R. S 110.9(a) by making contributions to Jim

J*) Bates for Congress using funds other than his personal
funds.

C 4. Find reason to believe that San Diego National Bank
made a prohibited contribution to Jim Bates for
Congress in the form of a loan to Jim Bates in
violation of 2 U.S.C. S 441b(a).

5. Find reason to believe that San Diego National Bank
made prohibited contributions to Jim Bates for
Congress by honoring checks drawn on insufficient
funds in violation of 2 U.S.C. S 441b(a).

21/ We have determined that the information requested in the
subpoena and order directed to San Diego National Bank may be
protected by the Right to Financial Privacy Act of 1978,
12 U.S.C. S 3401 et seq. Accordingly, if the Commission
approves the subpoena and order directed to the Bank, this
Office will take the steps necessary to ensure compliance with
the procedural requirements of the Financial Privacy Act.
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6. rind reason to believe that Mark A. sattaglia made a
contribution in excess of his contribution limit 

to

Jim Bates for Congress in the form of a loan to Jim

Bates in violation of 2 U.S.C. S 441a(a)(l)(A).

7. Find reason to believe that David L. Baili made a

contribution in excess of his contribution limit to

Jim Bates for Congress in violation of 2 U.S.C.

S 441a(a)(l)(a), but take no further action.

8. Find reason to believe that Sami I. Bandak made a

contribution in excess of his contribution limit to

Jim Bates for Congress in violation of 2 U.S.C.

S 441a(a)(l)(a), but take no further action.

9. Approve the attached Factual and Legal Analyses.

10. Approve the attached subpoenas to produce written

documents and orders to submit written answers.

11. Approve the attached deposition subpoenas.

12. Approve the appropriate letters.

Lawrence M. Noble
General Counsel

BY: __ _ _ _ _ _ _ _ _ _ _ _ _ _

- -Kim Brigh. -Coleman
at /Associate General Counsel

Attachaenlts
1. Referral Materials
2. Letter from San Diego National Bank

to Jim Bates for Congress Committee

3. Factual and Legal Analyses

4. Subpoenas and Orders
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BIFORE TUE FEDERAL ELECTION COMMISION

In the Matter of

Jim Bates for Congress, Inc. and
Sandra Kennedy 1 as Treasurers
Jim Bates;
Mark A. Battaglia;
David L. Bainh
Saul I. Bandak;
San Diego National Bank

LRA *435

CERTI FICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on January 10,

1995, do hereby certify that the Commission took the

following actions with respect to the above-captioned

referral:

1. Open a MUR.

2. Find reason to believe that Jim Bates for
Congress and Sandra Kennedy, as treasurer,
violated 2 U.S.C. 55 432(c)(5), 434(a)(6)(A),
434(b)(2) and (3), 434(b)(5)(A), 441a(f),
441b(a) and 11 C.F.R. 5 110.9(a).

3. Find reason to believe that Jim Bates
violated 11 C.F.R. S l10.9(a) by making
contributions to Jim Bates for Congress
using funds other than his personal funds.

(continued)

. . . . . .. i . .....

* ..... "--
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Certification: LRqA 0435
January 10, 1995

4. Find reason to believe that San Diego

National Bank made a prohibited
contribution to Jim Bates for Congress
in the form of a loan to Jim Bates in
violation of 2 U.S.C. S 441b(a).

5. rind reason to believe that San Diego

National Bank made prohibited contributions
") to Jim Bates for Congress by honoring

checks drawn on insufficient funds in
violation of 2 U.S.C. S 441b(a).

-- 6. Find reason to believe that Mark A.

Battaglia made a contribution in excess
~of his contribution limit to Jim Bates

for Congress in the form of a loan to

~Jim Bates in violation of 2 U.S.C. S 441a

;(a) (1.)(A).

7. Find reason to believe that David L. Bamn

~made a contribution in excess of his

contribution limit to Jim Bates for
~Congress in violation of 2 U.S.C. S 441a(a)
~(l)(a), but take no further action.

8. Find reason to believe that Sami I. Bandak

made a contribution in excess of his
contribution limit to Jim Bates for Congress

in violation of 2 U.S.C. S 441a(a)(l)(a),
but take no further action.

(continued)
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Federal Election CommissionCertification for LRA *435
January 10, 1995

Page 3

9. Approv, the Factual and Legal Analysesrecommended in the General Counsel's
report dated December 7, 1994.

10. Approve the subpoenas to produce written
documents and orders to submit written
answers as recommended in the General
Counsel's December 7, 1994 report.

11. Approve the deposition subpoenas recommended
in the General Counsel's December 7, 1994
report.

12. Approve the appropriate letters as
recommended in the General Counsel's
December 7, 1994 report.

Commissioners Aikens, Elliott, McDonald, McGarry,

Potter, and Thomas voted affirmatively for the decision.

Attest:

I II-
Date

Se retary of the Commission
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FEDERAL ELECTION COMMISSION

WASHINGTON. 0 C J*

January 24, 1995

CERTI FlED NAIL
RETURN REICEIPT REQUESTED

Jim Bates
Route 2
Box 85
Hoedale, Idaho 83628

RE: MUR 4166
Jim Bates

~Dear Mr. Bates:

On January 10, 1995, the Federal Election Commission

0found that there is reason to believe you violated 11 C.F.R.

S 110.9(a), a provision of the Commission's regulations. 
The

-- Factual and Legal Analysis, which formed a basis for the

Commission's finding, is attached for your information.

You may submit any factual or legal materials that you

~believe are relevant to the Commission's consideration of

this matter. Statements should be submitted under oath. All

responses to the enclosed Order to Submit Written Answers 
and

~Subpoena to Produce Documents must be submitted within 30

days of your receipt of this order and subpoena. Any

~additional materials or statements you wish to submit should

accompany the response to the order and subpoena. In the

absence of additional information, the Commission may find

~probable cause to believe that a violation has occurred and

proceed with conciliation.

You may consult with an attorney and have an attorney

assist you in the preparation of your responses to this

order and subpoena. If you intend to be represented by

counsel, please advise the Commission by completing the

enclosed form stating the name, address, and telephone number

of such counsel, and authorizing such counsel to receive any

notifications or other communications from the Commission.

If you are interested in pursuing pre-probable cause

conciliation, you should so request in writing. See

11 C.F.R. S 111.18(d). Upon receipt of the requeste the

Office of the General Counsel will make recommendations to

the Commission either proposing an agreement in settlement 
of

the matter or recommending declining that pre-probable cause

conciliation be pursued. The Office of the General Counsel

may recommend that pre-probable cause conciliation not be



Letter to Jim 1m
Page 2

entered into at this time 50 that it may complete its
investigation of the matter. Further, requests for
pre-probable cause conciliation wiii not be entertained after

briefs on probable cause have been nailed to the respondent.

Requests for extensions of time wiii not be routinely

granted. Requests must be made in writing at least five days

prior to the due date of the response and specific good cause

must be demonstrated. In addition, the Office of the General

Counsel ordinarily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with

2 U.S.C. SS 437g(a)(4)(B) and 437g(a)(12)(A), unless you
notify the Commission in writing that you wish the

investigation to be made public.

For your information, we have attached a brief

description of the Commission's procedures for handling

possible violations of the Act. If you have any questions,

please contact James S. Portnoy, the attorney assigned to

this matter, at (202) 219-3690.

Sincerely,

Danny .MDonald
Chaira

Enclosures
Order and Subpoena
Factual and Legal Analysis
procedures
Designation of Counsel Form



BEFORE TEE FEDERAL ELECTION COMMISSION

)
In the Matter of ) un 4166

Jim Bates for Congress, Inc. )

SUBPOENA TO PRODUCE DOCUNT S

ORDER TO sUbmIT WRITE ANSWERS

TO: Jim Bates
Route 2, Box 85
Homedale, Idaho 83628

Pursuant to 2 U.S.C. S 437d(a)(l) and (3). and in

~furtherance of its investigation in the above-captioned matter,

the Federal Election Commission hereby orders you to submit

~written answers to the questions attached to this Order and

~subpoenas you to produce the documents requested 
on the

attachment to this Subpoena. Legible copies which, where

- applicable, show both sides of the documents may be 
substituted

for originals.
~Such answers must be submitted under oath and must be

forwarded to the Office of the General Counsel, 
Federal Election

~Commission, 999 E Street, N.W., Washington, D.C. 
20463, along

with the requested documents within 30 days 
of receipt of this

Order and Subpoena.
WHEREFORE, the Chairman of the Federal Election 

Comj s~sion

has hereunto set his hand in Washington, D.C. on this 44day of

~January, 1995.

\ For the Commission,

Chairman

ATTEST:

Secret ry to the Commission

Attachments
Document Request
Questions
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I. INSTRUCTIONS

in answering these interrogatories and requests 
for

production of documents, furnish all documents 
and other

information, however obtained, including hearsay, 
that is in

possessiOnl of, known by or otherwise available 
to you, including

documents and information appearing in your 
records.

Each answer is to be given separately and independently,

and unless specifically stated in the particular 
discovery

request, no answer shall be given solely by reference either to

another answer or to an exhibit attached to your response.

The response to each interrogatory propounded 
herein shall

set forth separately the identification of each 
person capable

of furnishing testimony concerning the response 
given, denoting

separately those individuals who provided informational,

documentary or other input, and those who assisted in drafting

the interrogatory response.

If you cannot answer the following interrogatories in full

after exercising due diligence to secure the 
full information to

do so, answer to the extent possible and indicate your inability

to answer the remainder, stating whatever information or

knowledge you have concerning the unanswered 
portion and

detailing what you did in attempting to secure 
the unknown

information.

Should you claim a privilege with respect to any documents,

communications, or other items about which information is

requested by any of the following interrogatories and requests

for production of documents, describe such 
items in sufficient

detail to provide justification for the claim. Each claim of

privilege must specify in detail all the grounds on which it

rests.

Unless otherwise indicated, the discovery request shall

refer to the time period from January 1., 1989 to date.

The following interrogatories and requests 
for production

of documents are continuing in nature so as to require you to

file supplementary responses or amendments during the course of

this investigation if you obtain further or different

information prior to or during the pendency of this matter.

Include in any supplemental answers the date upon which and the

manner in which such further or different information 
came to

your attention.

II. DEFINITIONS

For the purpose of these discovery requests, including the

instructions thereto, the terms listed below are defined as

follows:
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'You" shall Sean the person or persons to whom these

discovery requests are addressed, including all officers,

employees, agents or attorneys thereof.

'persons" shall be deemed to include both 
singular and

plural, and shall mean any natural person, partnership,

comittee, association, corporation, 
or any other typ. of

organization or entity.

"Document' shall mean the original and 
all non-identical

copies, including drafts, of all papers and records of every

type in your possession. custody, or control, 
or known by you to

exist. The term document includes, but is not limited to books,

letters, contracts, notes, diaries, 
log sheets, records of

telephone communications, transcripts, 
vouchers, accounting

statements, ledgers, checks, money orders or other commercial

paper, telegrams, telexes, pamphlets, circulars, 
leaflets,

reports, memoranda, correspondence, 
surveys, tabulations, audio

and video recordings, drawings, photographs, 
graphs, charts,

diagrams, lists, computer print-outs, 
and all other writings and

other data compilations from which information can be obtained.

'Identify" with respect to a document shall mean state the

nature or type of document (e.g., letter, memorandum), the date,

if any, appearing thereon, the date on which the document was

prepared, the title of the document, the general subject matter

of the document, the location of the document, the number of

pages comprising the document.

'Identify" with respect to a person shall mean state the

full name, the most recent business and residence 
addresses and

the telephone numbers, the present occupation 
or position of

such person, the nature of the connection or association that

person has to any party in this proceeding. If the person to be

identified is not a natural person, provide the 
legal and trade

names, the address and telephone number, and the full names of

both the chief executive officer and 
the agent designated to

receive service of process for such person.

'And" as well as "or" shall be construed disjunctively or

conjunctively as necessary to bring within the scope 
of these

interrogatories and request for the production of documents any

documents and materials which may otherwise 
be construed to be

out of their scope.

III. REQUEST FOR PRODUCTION OF DOCUMENTS

You are hereby ordered to produce the following documents:

1. All documents discussing, describing, memorializing,

evidencing or otherwise relating or pertaining 
to any loan from

Mark A. Battaglia to you or to 3im Bates for Congress, Inc.,

including but not limited to a loan in the amount of $5000 made
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on or about May 25, 1990. This request includes, but is not

limited to: correspondence in which the loan is mentioned;

promissory notes and other documents 
setting forth the fact or

the terms of the loan; canceled 
checks; and receipts reflecting

repayment.

2. All documents discussing, describing, 
memorializing,

evidencing or otherwise relating 
or pertaining to any loan from

San Diego National Dank to you 
or to Jim Bates for Congress,

Inc., including but not limited to 
a loan in the amount of $5000

made on or about May 25, 1990. This request includes but is not

limited to: correspondence in which the loan is mentioned;

promissory notes and other 
documents setting forth the 

fact

and/or the terms of the loan; canceled checks; and receipts

reflecting repayment.

3. All documents discussing, describing, memorializing,

evidencing or otherwise relating or pertaining to any 
loan from

you to Jim Bates for Congress, 
Inc., including but not limited

to a loan in the amount of 
$10,000 made on or about May 

29,

1990. This request includes but is 
not limited to:

correspondence in which the loan is mentioned; promissory notes

and other documents setting 
forth the fact and/or the terms 

of

the loan; canceled checks; and receipts 
reflecting repayment.

IV. ORDER TO SUBMIT WRITTEN ANSWERS

You are hereby ordered to provide 
written answers, under

oath, to the following questions:

1. identify any loan(s) you or Jim 
Bates for Congress.

Inc. received from Mark A. Battaglia 
during the period from

January 1, 1989 to December 31, 1990.

2. For each loan identified in response 
to Question 1:

A. State the date on which the loan was made and the

terms of the loan, including the duration of the loan 
and

the interest rate or fees charged. Also, identify any

collateral provided, along with an estimate of the 
value of

that collateral and an explanation 
of how yotz determined

that value;

B. State the purpose of the loan;

C. State whether the loan has been repaid, either in

whole or in part. If the loan has been repaid in whole 
or

in part, identify all loan payments 
made to Mr. Battaglia

by you or on your behalf, specifically 
including the date,

amount, source and method of each such 
payment. If the

loan has not been repaid in whole, state the remaining

balance on the loan and indicate 
how you calculated that

remaining balance;
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o. State the date and describe the circumstances and

content of all communications between you 
and Kr. Sattaglia

regarding or pertaining to the loan, at any time from

January 1, 2989 to the present. In particular. recount all

conversations during which you solicited 
the loan from Kr.

Battaglia or Mr. Battaglia agreed to make the 
loan. Also.

recount any subsequent communications 
between you and Kr.

Battaglia, including but not limited to communications

concerning repayment of the loan.

3. Identify any loan(s) you or Jim Bates 
for Congress,

Inc. received from San Diego National Bank 
during the period

from January 1, 1989 to December 31. 1990.

4. For each loan identified in response to 
Question 4:

A. State the date on which the loan was made 
and the

terms of the loan, including the duration 
of the loan and

the interest rate or fees charged. Also, identify any

collateral provided, along with an estimate 
of the value of

that collateral and an explanation of 
how you determined

that value;

B. State the purpose of the loan.

C. State whether the loan has been repaid, 
either in

whole or in part. If the loan has been repaid in whole or

in part, identify all loan payments made to San 
Diego

National Bank by you or on your behalf, specifically
including the date, amount, source and method of each such

payment. If the loan has not been repaid in whole, state

the remaining balance on the loan and indicate how you

calculated that remaining balance.

D. Identify all representatives of San Diego

National Bank with whom you communicated 
regarding the

loan, from January 1, 1989 to present. Also, state the

date and describe the circumstances and content of each

such communication.

5. Identify any loan(s) you made to Jim Bates for

Congress, Inc. during the period from January 1, 1989 to

December 31, 1990.

6. For each loan identified in response to Question 5:

A. State the date on which the loan was made 
and the

terms of the loan, including the duration of the loan and

the interest rate or fees charged;

B. State the purpose of the loan;
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C. Identify the source of funds for the loan. If

the loan was made from personal funds, identify the source

of the personal funds used to make th. loan. 
if the loan

was drawn on your account at the United States House of

Representatives Sank, state whether, at the time the loan

was made, your account contained sufficient 
funds to make

the loan, or whether the loan was funded, in whole or in

part, by an overdraft. If the loan was funded, in whole or

in part, by an overdraft, state whether, 
at the time you

made the loan, you knew your account 
contained insufficient

funds to make the loan.

D. State whether the loan has been repaid, either in

whole or in part. If the loan has been repaid in whole or

in part, identify all loan payments made to you,

specifically including the date, amount, source and method

of each such payment. If the loan has not been repaid in

whole, state the remaining balance on the loan and indicate

how you calculated that remaining 
balance.

"7. Identify the individuals who were responsible for Jim

~Bates for Congress, Inc.'s compliance with the 
federal election

laws and Federal Election Commission 
regulations concerning

-- contribution limitations.

N8. Describe the procedures utilized by Jim 
Bates for

Congress, Inc. to assure compliance with the federal election

'" laws and Federal Election Commission regulations 
concerning

d contribution limitations.
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FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

RESPONDENT: 313 Bates MUR 4166

This matter was generated based on information ascertained

by the Federal Election Commission ("the Commission") in the

normal course of carrying out its supervisory responsibilities.

See 2 U.S.C. S 437g(a)(2).

The Federal Election Campaign Act ("the Act") establishes a

$1,000 limit on the amount that an individual may contribute to

a candidate or a committee with respect to an election.

2 U.S.c. S 441a(a)(1)(A). Under the Act, a loan is a

contribution. 2 U.s.c. S 431(8)(A)(i); see also 11 C.F.R.

S 100.7(a)(1). Therefore, a loan to a candidate or a committee

is subject to the Act's $1,000 individual contribution

limitation. 2 U.S.C. S 441a(a)(l)(A).

The Act does not limit a candidate's contribution of

personal funds to his or her own campaign; thus, the $1,000

contribution limitation does not apply to loans made from a

candidate's personal funds. 11 C.F.R. S 110.10. However, a

candidate who makes a contribution from funds that are not his

or her personal funds violates Commission regulations. See

11 C.F.R. $ 110.9(a).
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Jim Bates for Congress, Inc. ('the Committee') is the

principal campaign committee of Jim Bates, who ran for

re-election to Congress in the 44th district of 
California in

1990. The Committee reported receiving four loans from Mr.

Bates totaling $30,300, including three loans totaling $20,300

that were drawn on Mr. Bates' checking account at the U.S. House

of Representatives Bank. Mr. Bates has stated publicly that he

had insufficient funds in his House Bank account to make the

loans to his campaign committee, and that he funded the loans by

use of overdrafts. The Los Angeles Times, for example, reported

that Mr. Bates admitted that three of his loans to the Committee

-- for at least $18,000 -- were overdrafts, and that the actual

total may have been higher. Leonard Bernstein, Bates Used

Overdrafts As Campaign Loans, Los Angeles Times, March 21, 1992.

A similar report appeared in Roll Call. Se_e Glenn R. Simpson,

Members on List of Bank Abusers Loaned Funds to Own Campaigns,

Roll Call, March 19, 1992.

The foregoing indicates that Mr. Bates' loans to the

Committee may not have been made with his personal 
funds, as

provided in 11 C.F.R. S 110.10. Therefore, there is reason to

believe that Jim Bates violated 11 C.F.R. S 110.9(a) by making

contributions to the Committee from funds other than personal

funds.
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Januar'y 24. 1995

CERTIFIED RAIL
RETURN RECEIPT REQUESTED

Sandra Kennedy, Treasurer
Jim Bates for Congress
2727 Do Anza Road, K-2
San Diego, California 92109

RE: HMUR 4166
Jim Bates for Congress and
Sandra Kennedy as
Treasurer

Dear Ms. Kennedy:

On January 10, 1995, the Federal Election Commission
found that there is reason to believe that Jim Bates for
Congress ("Committee") and you, as treasurer, violated
2 U.S.C. SS 432(c)(5), 434(a)(6)(A), 434(b)(2) and (3),
434(b)(5)(A), 441a(f), 441b(a) and 11 C.F.R. S 110.9(a),
provisions of the Federal Election Campaign Act of 1971, as
amended ("the Act") and the Commission's regulations. The
Factual and Legal Analysis, which formed a basis for the
Commission's finding, is attached for your information.

You may submit any factual or legal materials that you
believe are relevant to the Commission's consideration o'f
this matter. Please submit such materials to the General
Counsel's Office within 15 days of your receipt of this
letter. Where appropriate, statements should be submitted
under oath. In the absence of additional information, the
Commission may find probable cause to believe that a
violation has occurred and proceed with conciliation.

If you are interested in pursuing pro-probable cause
conciliation, you should so request in writing. See
11 C.F.R. S 111.18(d). Upon receipt of the request, the
Office of the General Counsel will make recommendations to
the Commission either proposing an agreement in settlement of
the matter or recommending declining that pro-probable cause
conciliation be pursued. The Office of the General Counsel
may recommend that pro-probable cause conciliation not be
entered into at this time so that it may complete its
investigation of the matter. Further, the Commission will
not entertain requests for pro-probable cause conciliation
after briefs on probable cause have been mailed to the
respondent.
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Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this
matter, please advise the Commission by completing the
enclosed form stating the name, address, and telephone number
of such counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. SS 437g(a)(4)(B) and 437g(a)(12)(A), unless the bank
notifies the Commission in writing that it wishes the
investigation to be made public.

For your information, we have enclosed a brief
description of the Commission's procedures for handling
possible violations of the Act. If you have any questions,
please contact James S. Portnoy, the attorney assigned to
this matter, at (202) 219-3690.

Sincerely,

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form

cc: Jim Bates
Route 2
Box 85
Homedale, Idaho 83628



FEDERqAL ELECTION CoMMIS8SION

FACTUAL AND LEGAL ANLYSIS

RESPONDENT: Jim Bates for Congress, Inc. MUR 4166

and Sandra Kennedy as Treasurer

A. GENERATION OF MAkTTER

This matter was generated based on information ascertained

by the Federal Election Commission ("the Commission') 
in the

normal course of carrying out its supervisory responsibilities.

See 2 U.S.C. S 437g(a)(2).

B. PROHIBITED CONTRIBUTIONS

The Federal Election Campaign Act ("the Act") prohibits

corporations and labor organizations from making contributions

in connection with an election. 2 U.S.C. S 441b(a). Commission

regulations provide that a contribution that appears to be

prohibited must be refunded within thirty days, unless 
the

committee determines that the contribution is legal. 11 C.F.R.

S103.3(b)(l). In addition, to ensure that prohibited

contributions are not used by a committee, a committee 
either

must establish a separate account for such contributions 
or

maintain sufficient funds in its account to make all necessary

refunds. 11 C.F.R. S l03.3(b)(4).

The Commission conducted an audit of the activities of Jim

Bates for Congress, Inc. ("the Committee") during the 1990

eletio cyle. See 2 U.S.C. S 438(b). Upon review of the

Committee's contributor records, the Audit staff identified
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fifteen contributions totaling $4, 475 from apparently prohibited

sources. These included nine corporate contributions totaling

$3,600 and six contributions from labor organizations totaling

$875.

In the Interim Audit Report, the Audit staff recommended

that the Committee provide evidence demonstrating that the

foregoing contributions were not prohibited or that they were

refunded within 30 days as provided in 11 C.F.R. S 103.3(b)(4).

The Committee did not provide any such evidence. Alternatively,

the Audit staff recommended that the Committee refund the

prohibited contributions and provide evidence that the refunds

were made. Committee reports filed after the audit period do

not disclose any contribution refunds.

In response to the Interim Audit Report, the Committee

stated that the apparently prohibited contributions represented

"mistakes" that would be "reconciled," "reversed" or

"corrected." It is unclear what the Committee meant by this

statement. In any event, the Committee has not provided any

evidence that the apparently prohibited contributions were

lawful or that it refunded the contributions.

Based on the foregoing, it appears that the Committee

accepted prohibited contributions totaling $4,475 in violation

of the Act. Therefore, there is reason to believe that the

Committee and Sandra Kennedy, as treasurer, violated 2 U.S.C.

S 441b(a).



-113-1

C. ErXCESSIVE CON'fIDBUTIONS

1. Contributions Improperly Attributed
To Previous Elections

The Act establishes a $1,000 limit on the amount that an

individual may contribute to a candidate or a committee with

respect to an election. 2 U.S.C. S 441a(a)(l)(A). Similarly, a

candidate or committee may not knowingly accept a contribution

in excess of $1,000. 2 U.S.C. S 441a(f). A contribution will

be deemed to have been made "with respect to" the next election

after it is made, unless the contributor designates it in

writing for another election. 11 C.F.R. S ll0.1(b)(2). In

addition, a contribution may be designated for a previous

election only to the extent that the contribution does not

exceed the net debts outstanding from that previous election.

11 C.F.R. S ll0.1(b)(3)(i).

The Committee received apparently excessive contributions

totaling $19,710 from twenty-eight individuals and one

unregistered political committee. Of that amount, $12,185 was

received during the period between the 1988 general election and

the 1990 primary election, but was attributed by the Committee

to the 1988 general election. The remaining $7,525 was received

during the period between the 1990 primary election and the 1990

general election, but was attributed to the 1990 primary. See

generally 11 C.F.R. S 110.1(b).

Because the Committee attributed the contributions to

elections that were over, the Interim Audit Report recommended

that the Committee provide written designations from the



contributors and demonstrate that it had net outstanding debts

from the 1968 general election and the 1990 primary election at

the time the contributions attributed to those elections were

received. See 11 C.P.R. SS ll0.l(b)(2), 110.l(b)(3)(i). In a

series of correspondence between June 25, 1993 and December 15,

1993, the Committee provided the Audit Division with letters

from seven contributors reattributing a total of $3,250 to their

spouses. However, the Committee did not submit reattribution

letters for the remaining excessive contributions or provide any

information demonstrating that those contributions satisfied the

requirements of 11 C.F.R. S l10.l(b)(2) and 11 C.F.R.

S l10.1(b)(3)(i). Accordingly, the Committee appears to have

accepted a total of $16,460 in excessive contributions with

respect to the 1988 general election and the 1990 primary

election.

2. Contribution From A Trust Account

A minor child may contribute to a candidate or political

committee -- subject to the same $1,000 per election

contribution limit as an adult -- provided the decision to

contribute is made knowingly and voluntarily, the funds

contributed are owned or controlled exclusively by the minor

(such as income earned by the minor or the proceeds of a trust

for which the child is the beneficiary) and the contribution is

not made from the proceeds of a gift, the purpose of which was

to provide funds to be contributed. 2 U.s.c. s 441a(a)(1)(A);

11 C.F.R. S ll0.l(i)(2).

-4-
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On or about May 28, 1990. the Committee received a

contribution check for $2,000 drawn on the account of a trust

called the "Paul 3. Hall 1987 Revocable UTD Trust (for the

benefit of] Charles 3. Myers, II." A handwritten notation on

the memorandum line of the check states that the check

represents contributions from the trustee of the trust (and

signer of the check), Paul K. Hall, and from the beneficiary of

the trust, Charles K. Myers, IX. The check does not indicate

the amount of each person's contribution. The Committee

attributed the contribution to Mr. Hall and Mr. Myers in equal

parts -- $1,000 each.

In the Interim Audit Report, the Audit staff recommended

that the Committee provide documentation verifying the ownership

of the funds contained in the trust account, that the

beneficiary had knowledge of the contribution and that the

contribution was made voluntarily. In a June 1, 1993 letter,

the Candidate identified Mr. Myers as his son. At the same

time, the Committee submitted a letter from Mr. Myers stating

that $1,000 of the check amount represented a contribution from

him, that the contribution was made voluntarily and with his

knowledge, and that he had sufficient control over the funds in

the account to make the contribution. This letter appears to

satisfy the requirements of 11 C.F.R. S 110.1(i)(2) with respect

to $1,000 of the $2,000, the portion that the Committee

attributed to Mr. Myers.

By contrast, the Committee has not demonstrated the

permissibility of the $1,000 portion of the contribution that it
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attributed to Mr. Hall. Contributions made with trust funds
normally are attributed to the trust's beneficiaries for

disclosure and contribution limitation purposes. See Advisory

Opinion 1981-52; Advisory Opinion 1978-7. In his June 1, 1993

letter, Mr. Dates stated that Mr. Hall had been out of the

country, but would provide a statement regarding the trust

account. To date, however, neither Mr. Hall nor the Committee

has provided any documentation regarding the ownership of the

funds in the trust account or Mr. Hall's authority to use trust

funds to make contributions in his own name. As such, it

appears that the check drawn on the trust constitutes a $1,000

excessive contribution from Mr. Myers.

3. Conclusion

Based on the foregoing, it appears that the Committee

accepted $17,460 in excessive contributions. Therefore, there

is reason to believe that the Committee and Sandra Kennedy, as

treasurer, violated 2 U.S.C. S 441a(f).

D. LOAN TRANSACTIONS

Under the Act, a loan is a contribution. 2 U.S.c.

S 431(8)(A)(i); see also 11 C.F.R. S 100.7(a)(1). Therefore, a

loan to a candidate or a committee is subject to the Act's

$1,000 individual contribution limitation and the prohibition

against corporate contributions. 2 U.S.C. S 441a(a)(1)(A);

2 U.S.C. S 441b(a). The legality of a loan is determined at the

time the loan is made. 11 C.F.R. S 100.7(a)(1)(i)(B). As such,

a loan that exceeds the contribution limitation is unlawful

whether or not it is repaid. 11 C.F.R. S l00.7(a)(1)(i)(A).



-7-

The Act does not limit a candidate's contributions to his

or her own campaign; thus, the $1,000 contribution limitation

does not apply to loans made from a candidate's personal funds.

11 c.r.a. S 110.10. However, a candidate who makes a

contribution from funds that are not his personal funds violates

Commission regulations. 11 C.F.R. S 110.9(a). So, too, does a

committee that accepts such a contribution. Id.

The Committee reported receiving four loans from Mr. Dates

totaling $30,300, including one loan for $10,000 and three other

loans totaling $20,300. The $10,000 loan actually consisted of

two $5,000 checks, a cashier's check from San Diego National

Bank and a personal check from Mark A. Battaglia to Mr. Bates.

Although both checks were made payable to "Jim Bates," they were

deposited in the Committee's checking account. The remaining

three loans, totaling $20,300, were drawn on Mr. Bates' checking

account at the U.S. House of Representatives Bank.

1. Battaglia Check

The personal check from Mark Battaglia to Mr. Bates bears

the handwritten notation "loan" on the memorandum line.

Accordingly, in the Interim Audit Report, the Audit staff

requested the Committee to provide evidence that the portion of

Mr. Bates' loan to the Committee represented by Mr. Battaglia's

check was made with the Candidate's personal funds. In

response, Mr. Bates stated that Mr. Battaglia's check did not

constitute a loan to the Committee. Rather, he stated that the

$5,000 check represented a personal loan to him from Mr.

Battaglia, which had been included with the Committee's bank
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records "by mistake." Mr. Bates also stated that the loan had

been repaid. However, Mr. Bates did not provide any evidence to

support these assertions. Thus, the loan appears to represent a

$5,000 contribution to the campaign from Mr. Battaglia rather

than a loan from Mr. Bates. See 11 C.F.R. s ll0.l0(b)(l).

Therefore, there is reason to believe that the Committee

accepted an excessive contribution, in the form of a loan from

Mlark A. Battaglia, in violation of 2 U.S.c. S 441a(f).

2. San Diego National Bank Check

The Act prohibits banks from making contributions or

expenditures in connection with elections for federal office.

2 U.S.c. S 441b(a). However, a bank loan to a candidate or a

committee to finance a campaign is not a contribution from the

lending institution if the loan is made in accordance with

applicable banking laws and regulations and in the ordinary

course of business. 11 C.F.R. S l00.7(b)(ll). A loan will be

deemed to have been made in the ordinary course of business if

it satisfies four requirements: (1) the loan bears the usual and

customary interest rate for the type of loan involved; (2) the

loan is made on a basis which assures repayment; (3) the loan is

evidenced by a written instrument; and (4) the loan is subject

to a due date or amortization schedule. Id.

As previously noted, the Committee reported receiving a

$10,000 loan from the Candidate, $5,000 of which was comprised

of a certified check from the San Diego National Bank to Mr.

Bates. In the Interim Audit Report, the Audit staff recommended

that the Committee identify the purchaser of the certified check



-.9-

and th. source of funds used to effect the purchase. Zn
response, the Commaittee provided a letter from the Sank stating

that the certified check represents the proceeds of a loan to

Mr. Sates. The Commaittee thus concedes that Mr. Sates used the

loan proceeds for his campaign. However, documentation

establishing that the loan conforms to the requirements of

11 C.F.R. S 100.7(b}(ll) has not been provided.

Therefore, there is reason to believe that the Committee

accepted a prohibited contribution, in the form of a loan, from

San Diego National Bank in violation of 2 U.S.C. S 441b(a).

3. Checks Drawn on Mr. Bates' Account at
the House of Representatives Bank

Mr. Bates made three loans to the Committee in the form of

checks drawn on his account at the House of Representatives

Bank. The Interim Audit Report requested the Committee to

demonstrate that the funds underlying these loans actually were

Mr. Bates' personal funds. The Committee did not provide any

such evidence. In fact, the only reference that either the

Committee or Mr. Bates made to these loans was Mr. Bates'

statement, in his June 1, 1993 letter, that "(aill 4 loans

[reported by the Committee as being from the Candidatej were

drawn on the Candidate's United States House of Representatives

bank account." As the foregoing discussion of the Battaglia

loan and the San Diego National Bank loan show, Mr. Bates'

statement is not accurate. Moreover, even if his statement were

accurate, it would not resolve the underlying question regarding



the source of funds for the three loans drawn on Mr. Bates'

House Bank account.

Mr. Bates has stated publicly that he had insufficient

funds in his House Bank account to make the loans to his

campaign committee, and that he funded the loans by use of

overdrafts. The Los Angeles Times, for example, reported that

Mr. Bates admitted that at least three of his loans to the

Committee -- for $18,000 -- were overdrafts, and that the actual

total may have been higher. Leonard Bernstein, Bates Used

Overdrafts As Campaign Loans, Los Angeles Times, March 21, 1992.

A similar report appeared in Roll Call. See also Glenn R.

Simpson, Members on List of Bank Abusers Loaned Funds to Own

Campaigns, Roll Call, March 19, 1992.

The foregoing indicates that Mr. Bates' loans to the

Committee may not have been made with his personal funds, as

provided in 11 C.F.R. S 110.10. Therefore, there is reason to

believe that the Committee and Sandra Kennedy, as treasurer,

violated 11 C.F.R. S 110.9(a) by accepting improper loans from

Jim Bates.

4. RePOrting of Loans Received

The Act and Commission regulations provide that a

candidate's authorized committee must report all loans made to

the committee by the candidate or any other person. 2 U.S.C.

55 434(b)(2)(G) and (H); 2 U.S.C. $ 434(b)(3)(E); 11 C.F.R.

S 104.3(a)(3)(vii).

The Committee reported that Mr. Bates loaned the Committee

$30,300; however, as discussed previously, the funds for those
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loans actually originated with ftr. Battaglia, 8an Diego National

Bank and the Rouse of Representatives Sank. Accordingly, the

reports that the Committee filed do not accurately state the

source of funds for th. loans in question.

Therefore, there is reason to believe that the Committee

and Sandra Kennedy, as treasurer, violated 2 U.S.C. SS 434b)(2)

and (3).

K. CUECKS PAID ON INSUFFICIENT FUNDS

The Act prohibits contributions from banks. 2 U.s.c.

S 441b(a). Commission regulations provide that an overdraft

made on a committee checking account shall be considered a

contribution by a bank unless three conditions are met: (1) the

overdraft is made on an account that is subject to overdraft

protection; (2) the overdraft is subject to a definite interest

rate that is usual and customary; and (3) there is a definite

repayment schedule. 11 C.F.R. S 100.7(b)(1l).

The Committee maintained its bank account at the San Diego

National Bank. The Audit staff reports that the Bank honored 32

checks totaling $178,639.49 at times when the Committee's

account contained insufficient funds. However, the Audit staff

also reports that the Bank declined to honor 17 NSF checks

totaling $59,726. These apparently contradictory actions often

occurred on the same day. For example, on May 31, 1990 -- while

the account was overdrawn -- the Bank honored a check for

$11,259, but returned checks for $9,748 and $4,300. Similarly,

on June 6, 1990, the Bank honored checks totaling $5,472, but
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returned checks for $2,000 and $3,396. Finally, on November 5,

1990, the Sank honored five checks; totaling $3,396 for which

there were insufficient funds in the Committee's account, but

returned four checks totaling $11,868.

The Audit staff reports that the Sank assessed a $12

overdraft fee for each NSF check that it honored. Howverr the

checks apparently were not subject to a definite interest rate

or a definite repayment schedule. See 11 C.F.R. $ 100.7(b)(11).

The Interim Audit Report recommended that the Committee

provide evidence demonstrating that the overdrafts should not be

considered prohibited contributions by the Bank. In response,

the Committee submitted a letter from Murray L. Galinson,

President/CEO of San Diego National Bank, stating that:

overdrafts were handled either by a
deposit being made to cover the overdraft
before the check was returned or the
check was returned where there was not a
sufficient deposit. To our knowledge
that procedure was followed without
exception and no checks were honored
unless deposits were made to cover them
in full.

I might add that has always been the
procedure followed by our bank when we
are involved in political candidates'
campaign accounts.

The Audit staff advises that Mr. Galinson's letter is not

accurate. Rather, a lag of one to three days appears to have

elapsed from the time that the Bank honored the Committee's

overdrafts to the time the Committee deposited funds to cover

the checks. For example, on Thursday, September 20, 1990, the

Bank honored the Committee's check number 11480 in the amount
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of $35,000 -- which caused the Committee's account to be

overdrawn by $2,122. However, the Committee's account did not

become positive again until Monday, September 24, 1990.

Based on the foregoing, it appears that the Committee

received $178,639.49 in prohibited contributions from San Diego

National Bank, in the form of overdrawn checks. Therefore,

there is reason to believe that Jim Bates for Congress and

Sandra Kennedy, as treasurer, violated 2 U.S.C. S 441b(a).

r. REQUIRED 48 HOUR NOTICES

A committee must notify the Clerk of the House of

Representatives within 48 hours after receiving a contribution

of $1000 or more, if that contribution is received less than

twenty days and more than 48 hours before an election.

2 U.S.C. S 434(a)(6)(A). See also 11 C.F.R. S 104.5(f). Such

notification shall be in writing and shall identify the

contributor, the amount of the contribution, and the date

received. Id. The notification shall be in addition to the

reporting of the contributions on the post-election report.

Id.

The primary election in the State of California was held

on June 5, 1990. Therefore, the Committee was required to

notify the Clerk of the House of Representatives of any

contribution of $1000 or more received between May 17, 1990 and

June 2, 1990. During this period, the Committee received five

contributions totaling $5,000 that gave rise to the 48 hour

notification requirement. The Committee, however, failed to

file the required 48 hour notices.
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The general election in the State of California vas held
on November 6, 1990. Therefore, the Committee was required to

notify the Clerk of the House of Representatives of any

contribution of $1000 or more received between October 18, 1990

and November 3, 1990. During this period, the Committee

received twelve contributions totaling $14,925 that gave rise

to the 48 hour notification requirement. The Committee,

however, failed to file the required 48 hour notices.

During the exit conference, the Committee's assistant

treasurer conceded that she had misinterpreted the regulation

that sets forth the 48 hour notice requirement. In addition,

the Committee failed to demonstrate that it had a system in

place to assure compliance with the 48 hour reporting

requi rement.

Based on the foregoing, it appears that the Committee

failed to timely notify the Clerk of the House of

Representatives of contributions of $1,000 or more that the

Committee received between two and twenty days before the

primary and general elections. Therefore, there is reason to

believe that the Committee and Sandra Kennedy, as treasurer,

violated 2 U.S.C. S 434(a)(6)(A).

G. ITEMIZATION OF EXPENDITURES

Under the Act, a Committee must report the name and

address of each person to whom the Committee made an aggregate

expenditure in excess of $200 during the calendar year to meet

an operating expense, together with the date, amount and
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purpose of such operating expenditure. 2 U.s.c.
S 434(b)(5)(A). See also 11 C.?.R. 104.3(b)(4)(i).

The Audit staff calculated that approximately 3.23% of the

Committee's 1989 expenditures and 19.32% of the Committee's

1990 expenditures were improperly itemized.1 Accordingly, the

Interim Audit Report recommended that the Committee file

amended Schedules B (Itemized Disbursements) to disclose the

unitemized expenditures. Rather than do so, the Committee

asserted that it already had complied with the recommendation

by filing amended reports on June 4, 1993, after the exit

conference. The amended reports, however, do not include the

requisite itemization.

In addition, at the exit conference, the Audit staff

informed the Committee that it failed to itemize as

disbursements two in-kind contributions totaling $1,498 and

five other expenditures totaling $48,500, and provided the

Committee with a schedule listing the unitemized expenditures.

These disbursements also were not included in the Committee's

reported total expenditures.

As noted, the Committee filed amended reports after the

exit conference. However, the Audit staff reports that the

amended filings only corrected the failure to itemize two of

the aforementioned contributions totaling $29,000.

Based on the foregoing, it appears that the Committee

failed to itemize $20,998 in expenditures that were identified

1. The Audit staff based its calculation upon a sample review
of 443 expenditures in 1989 and 607 expenditures in 1990.
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on the schedule that the Audit staff provided to the Comittee.
It further appears that the Committee failed to itemise the

expenditures that were identified during the sample review

conducted by the Audit staff. Therefore, there is reason to

believe that the Committee and Sandra Kennedy, as treasurer,

violated 2 U.S.C. S 434(b)(5)(A).

H. RECORDKEPING FOR DISBURSEMENTS

The Act requires the treasurer of a political committee to

keep an account of the name and address of every person to whom

a disbursement is made, the date, amount and purpose of the

disbursement and, for each disbursement over $200, a receipt,

invoice or canceled check. 2 U.s.c. S 432(c)(5); see also

11 C.F.R. S 102.9(b)(2).

The Committee provided the Audit staff with copies of its

1989 bank statements and check registers. However, the

Committee did not maintain canceled checks for disbursements

made during calendar year 1989. To remedy this deficiency, the

Interim Audit Report recommended that the Committee procure

copies of the checks from its bank and submit them to the Audit

staff. The Committee declined to procure the check copies,

stating that it lacked sufficient funds to do so. The Audit

Division reports that the absence of the canceled checks

significantly limited its review of $62,222 in Committee
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disbursements during 1989.2
Sased on the foregoing, it appears that the Committee

failed to maintain proper recordkeeping for disbursements.

Therefore, there is reason to believe that the Committee and

Sandra Kennedy, as treasurer, violated 2 u.s.C. S 432(c)(5).

2. The Audit staff reports that the check register contained
sufficient information to satisfy the Committee's recordkeeping
obligations with respect to fifteen disbursements (of under $200
each) totaling $930. Those disbursements are not included in
the $62,222.



1 FEDERAL ELECTION COMMISSION
WASHNGTON. DC 20,*3

January 24. 1995

CERTIFIED NAIL
RETURN RECEIPT REQUESTED

Mark A. Battaglia
1127 7 Avenue
Coronado, CA 92118

RE: MUR 4166
Mark A. Battaglia

Dear Mr. Battaglia:

On January 10, 1995, the Federal Election Commission
found that there is reason to believe you violated 2 U.s.C.
S 441a(a)(1)(A), a provision of the Federal Election Campaign
Act of 1971, as amended ("the Act"). The Factual and Legal
Analysis, which formed a basis for the Commission's finding,
is attached for your information.

You may submit any factual or legal materials that you
believe are relevant to the Commission's consideration of
this matter. Statements should be submitted under oath. All
responses to the enclosed Order to Submit Written Answers and
Subpoena to Produce Documents must be submitted within 30
days of your receipt of this order and subpoena. Any
additional materials or statements you wish to submit should
accompany the response to the order and subpoena. In the
absence of additional information, the Commission may find
probable cause to believe that a violation has occurred and
proceed with conciliation.

You may consult with an attorney and have an attorney
assist you in the preparation of your responses to this
order and subpoena. If you intend to be represented by
counsel, please advise the Commission by completing the
enclosed form stating the name, address, and telephone number
of such counsel, and authorizing such counsel to receive any
notifications or other communications from the Commission.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See
11 C.F.R. S 111.18(d). Upon receipt of the request, the
Office of the General Counsel will make recommendations to
the Commission either proposing an agreement in settlement of
the matter or recommending declining that pre-probable cause
conciliation be pursued. The Office of the General Counsel
may recommend that pie-probable cause conciliation not be
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entered into at this time so that it may complete its
investigation of the matter. Further, requests for
pre-probable cause conciliation will not be entertained after
briefs on probable cause have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.S.C. SS 437g(a)(4)(B) and 437g(a)(12)(A), unless you
notify the Commission in writing that you wish the
investigation to be made public.

For your information, we have attached a brief
description of the Commission's procedures for handling

LI) possible violations of the Act. If you have any questions,
~please contact James S. Portnoy, the attorney assigned to

this matter, at (202) 219-3690.

co Sincerely,

Dan .McDonald
~Chairman

r Enclosures
Order and Subpoena
Factual and Legal Analysis
Procedures
Designation of Counsel Form



BEFORE THE FEDERA L ELECTION COMMISSION

)

in the Matter of ) MUR 4166
)

SUBPOENA TO PRODUCE DOCWIE'NTS

ORDER TO SUBMIT WRITTEN ANSWER

TO: Mark A. Battaglia
1127 F Avenue
Coronado, California 92118

Pursuant to 2 U.S.C. S 437d(a)(1) and (3), and in
furtherance of its investigation in the above-captioned 

matter,

the Federal Election Commission hereby orders you to submit

written answers to the questions attached to this Order and

subpoenas you to produce the documents requested on the

attachment to this Subpoena. Legible copies which, where

applicable, show both sides of the documents may be substituted

for originals.
Such answers must be submitted under oath and must 

be

forwarded to the Office of the General Counsel, Federal Election

Commission, 999 E Street, N.W., Washington, D.C. 20463, along

with the requested documents within 30 days of receipt of this

Order and Subpoena.
WHEREFORE, the Chairman of the Federal Election Commission

has hereunto set his hand in Washington, D.C. on this / ~ ay of

January, 1995.

,Jnnr th/Cmmison

Chairman

ATTEST:

SecretaYy to the Commission

Attachments
Document Request
Questions
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I. INSTRUCTIONS

In answering these interrogatories and 
requests for

production of documents, furnish all documents 
and other

information, however obtained, including 
hearsay, that is in

possession of, known by or otherwise 
available to you, including

documents and information appearing in 
your records.

Each answer is to be given separately and independently.

and unless specifically stated in the particular discovery

request, no answer shall be given solely 
by reference either to

another answer or to an exhibit attached to your response.

The response to each interrogatory propounded 
herein shall

set forth separately the identification 
of each person capable

of furnishing testimony concerning the 
response given, denoting

separately those individuals who provided informational,

documentary or other input, and those who assisted in drafting

~the interrogatory response.

' - If you cannot answer the following interrogatories 
in full

after exercising due diligence to secure 
the full information to

~do so, answer to the extent possible and indicate your inability

- to answer the remainder, stating whatever information or

--" knowledge you have concerning the unanswered 
portion and

(NJ detailing what you did in attempting to 
secure the unknown

information.

Should you claim a privilege with respect 
to any documents,

communications, or other items about which information is

requested by any of the following interrogatories 
and requests

~for production of documents, describe such items 
in sufficient

D detail to provide justification for the claim. Each claim of

privilege must specify in detail all the grounds on which it

~rests.

~Unless otherwise indicated, the discovery request shall

refer to the time period from 3anuary 1, 1989 
to date.

The following interrogatories and requests 
for production

of documents are continuing in nature 
so as to require you to

file supplementary responses or amendments during 
the course of

this investigation if you obtain further or different

information prior to or during the pendency of this matter.

Include in any supplemental answers the date upon 
which and the

manner in which such further or different information came to

your attention.

II. DEFINITIONS

For the purpose of these discovery requests, including the

instructions thereto, the terms listed below are defined as

follows:
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'You" shall mean the person or persons to 
whom these

discovery requests are addressed, including 
all officers,

employees, agents or attorneys thereof.

'Persons' shall be deemed to include both 
singular and

plural, and shall mean any natural 
person. partnership,

committee, association, corporation, 
or any other type of

organization or entity.

'Document' shall mean the original 
and all non-identical

copies, including drafts, of all papers and 
records of every

type in your possession. custody, or control, or known by you to

exist. The term document includes, but is not limited to books,

letters, contracts, notes, diaries, log sheets, records of

telephone communications, transcripts, vouchers, accounting

statements, ledgers, checks, money 
orders or other commercial

paper, telegrams. telexes, pamphlets. circulars, leaflets,

reports, memoranda, correspondence, 
surveys, tabulations, audio

and video recordings, drawings, photographs, 
graphs, charts,

diagrams, lists, computer print-outs, and all 
other writings and

other data compilations from which information 
can be obtained.

"Identify" with respect to a document 
shall mean state the

nature or type of document (e.g., letter, memorandum), the date,

if any, appearing thereon, the date on which the document was

prepared, the title of the document, the general subject matter

of the document, the location of the document, the number of

pages comprising the document.

"Identify" with respect to a person 
shall mean state the

full name, the most recent business 
and residence addresses and

the telephone numbers, the present occupation 
or position of

such person, the nature of the connection or association 
that

person has to any party in this proceeding. 
If the person to be

identified is not a natural person, provide the legal and trade

names, the address and telephone number, and the full names of

both the chief executive officer and the agent designated to

receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or

conjuinctively as necessary to bring 
within the scope of these

interrogatories and request for the production of documents any

documents and materials which may otherwise 
be construed to be

out of their scope.

IIl. REQUEST FOR PRODUCTION OF DOCUMENTS

You are hereby ordered to produce the following documents:

1. All documents discussing, describing, 
memorializing,

evidencing or otherwise relating or pertaining to any loan from

you to Jim Bates or to Jim Bates for Congress. Inc., including

but not limited to a loan in the amount 
of $5000 made on or
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about Ha 25, 1990. This request specifically includes, but 
is

not limited to: correspondence in which such a loan is

mentionedl promissory notes and 
other documents setting forth

the tact or the terms of such a loan: canceled checksg and

receipts reflecting repayment.

IV. ORDER TO SUBMIT WRITTEN ANSWERS

You are hereby ordered to provide written 
answers, under

oath, to the following questions:

i. Identify any loan(s) you made to Jim Bates or Jim

Bates for Congress, Inc. during the period 
from January 1, 1969

to December 31, 1990.

2. For each loan identified in response 
to Question 1:

A. State the date on which the loan was made 
and the

o terms of the loan, including the duration 
of the loan and

the interest rate or fees charged. 
Also, identify any

' collateral provided, along with an 
estimate of the value of

co that collateral and an explanation 
of how you determined

that value;

B. State the purpose of the loan.

c C. State whether the loan has been repaid, either 
in

~whole or in part. If the loan has been repaid in whole or

in part, identify all loan payments made 
to you,

specifically including the date, 
amount, source and method

srof each such payment. If the loan has not been repaid in

whole, state the remaining balance on the loan and 
indicate

how you calculated that remaining 
balance.

D. State the date and describe the circumstances 
and

(y\ content of all communications between you 
and Mr. Bates

regarding or pertaining to the loan, at any time from

January 1, 1989 to the present. 
In particular, recount all

conversations during which Mr. Bates 
solicited the loan

from you or you agreed to make the loan. Also, recount any

subsequent communications between 
you and Mr. Bates

concerning the loan, including but 
not limited to

communications concerning repayment 
of the loan.

3. Other than the loan(s) discussed 
in Questions 1 and 2,

supra, have you ever loaned money to Jim Bates? If so, describe

iheicircumstances of those loans 
and provide the terms and

conditions. Also, state whether the loans were repaid.
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FACTUAL AND LEGAL ANALYSIS

RESPONDENT: Mark A. Battaglia MUR 4166

This matter was generated based on information ascertained

by the Federal Election Commission ("the Commission") in the

normal course of carrying out its supervisory responsibilities.

See 2 U.S.C. S 437g(a)(2).

The Federal Election Campaign Act ("the Act") 
establishes a

$1,000 limit on the amount that an individual may contribute 
to

a candidate or a committee with respect to 
an election.

2 U.S.C. S 441a(a)(l)(A)- A contribution will be deemed to have

been made "with respect to" the next election 
after it is made,

unless the contributor designates it in writing for another

election. 11 C.F.R. S l10.l(b)(2). In addition, a contribution

may be designated for a previous election only 
to the extent

that the contribution does not exceed the net 
debts outstanding

from that previous election. 11 C.F.R. S l10.l(b)(3)(i).

Under the Act, a loan is a contribution. 2 U.S.c.

S 431(8)(A)(i); see also 11 C.F.R. S l00.7(a)(1). Therefore, a

loan to a candidate or a committee is subject to the Act's

$1,000 individual contribution limitation and 
the prohibition

against corporate contributions. z U.S.C. S 441a(a)(l)(A);

2 U.S.C. S 441b(a). The legality of a loan is determined at the
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time the loan is made. 11 C.F.R . S lO0.7(a)(1)(i)C5). AS such,

a loan that exceeds the contribution 
limitation is unlawful

whether or not it is repaid. 11 C.F.R. S 100.7(a)(1)(i)(A).

Jim Bates for Congress, Inc. ("the Committee') reported

receiving a $1,000 contribution from 
Mark A. Battaglia on

January 26, 1989 and a $500 contribution from 
Mr. Battaglia on

January 8, 1990. The Committee attributed the $1,000

contribution to the next election, 
the 1990 primary election.

Although the $500 contribution was 
received before the 1990

primary election, the Committee attributed it to the 1990

general election. However, the Committee did not provide the

Commission with the required written 
designation from Mr.

Sattaglia. Se_e 11 C.F.R. S ll0.l(b)(2). Therefore, the $500

contribution also must be attributed 
to the 1990 primary

election.•

The Committee reported receiving 
a $10,000 loan from the

Candidate on May 25, 1990. However, the loan actually consisted

of two $5,000 checks, one of which was a personal check from 
Mr.

Battaglia to Mr. Bates. The check from Mr. Battaglia to Mr.

Bates bears the handwritten notation 
"loan" on the memorandum

line. Although the check was made payable 
to "Jim Bates," it

was deposited in the Committee's 
checking account. The check

therefore constitutes a contribution 
from Mr. Battaglia rather

than a loan from Mr. Bates. See 11 C.F.R. 5 i10.10(b)(1).

Moreover, the contribution must 
be attributed to the 1990

primary election, the next election after it was received. See

11 C.F.R. S l10.l(b)(2). As such, the check from Mr. Battaglia
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to lir. Sates represents a $5,000 contribution to the Committee

with respect to the 1990 primary election.

Based ont the foregoing, it appears that Mr. Battaglia

contributed $6,500 to the Committee with respect to the 1990

primary election. These contributions exceed the Act's

contribution limits by $5,500. Se_e 2 U.S.C. $ 441a(1)(A).

Therefore, there is reason to believe that Mark A. Battaglia

violated 2 U.S.C. S 441a(1)(A) by making $5,500 in excessive

contributions to the Committee.
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Januar'y 24. 1995

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Murray L. Galinson, president/CEO
San Diego National Sank
Post Office Box 12605
1420 Kettner Boulevard
San Diego, California 92112

RE: MUR 4166
San Diego National Bank

- Dear Mr. Galinson:

On January 10, 1995, the Federal Election Commission

found that there is reason to believe that San Diego National

"- Bank ("the Bank") violated 2 U.S.C. S 441b(a), a provision of

~the Federal Election Campaign Act of 1971, as amended ("the

Act"). The Factual and Legal Analysis, which formed a basis

\ for the Commission's finding, is attached for your

information.

The Bank may submit any factual or legal materials 
that

~it believes are relevant to the Commission's consideration 
of

D this matter. Please submit such materials to the General

Counsel's Office within 15 days of your receipt of 
this

~letter. Where appropriate, statements should be submitted

under oath. Zn the absence of additional information, the

~Commission may find probable cause to believe that 
a

violation has occurred and proceed with conciliation.

If the Bank is interested in pursuing pre-probable cause

conciliation, it should so request in writing. See 11 C.F.R.

S 111.18(d). Upon receipt of the request, the OfTrce of the

General Counsel will make recommendations to the Commission

either proposing an agreement in settlement of the 
matter or

recommending declining that pre-probable cause conciliation

be pursued. The Office of the General Counsel may recommend

that pre-probable cause conciliation not be entered 
into at

this time so that it may complete its investigation of the

matter. Further, the Commission will not entertain requests

for pre-probable cause conciliation after briefs on 
probable

cause have been mailed to the respondent.

Requests for extensions of time will not be routinely

granted. Requests must be made in writing at least five days

prior to the due date of the response and specific good 
cause
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must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

If the Sank intends to be represented by counsel in this
matter, please advise the Commission by completing the
enclosed form stating the name, address, and telephone number
of such counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. SS 437g(a)(4)(B) and 437g(a)(12)(A), unless the bank
notifies the Commission in writing that it wishes the
investigation to be made public.

For your information, we have enclosed a brief
description of the Commission's procedures for handling
possible violations of the Act. If you have any questions,
please contact James S. Portnoy, the attorney assigned to
this matter, at (202) 219-3690.

Sincerely,

Chairman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form



FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

RESPONDENT: San Diego National Bank MUR 4166

A. GENERATION OF RATTER

This matter was generated based on information ascertained

by the Federal Election Commission ("the Commission") in the

normal course of carrying out its supervisory responsibilities.

Se.e 2 U.S.C. S 437g(a)(2).
cO

B. LOAN TO JIM BATES

(NJ The Federal Election Campaign Act ("the Act") prohibits

~banks from making contributions in connection with an election.

2 U.S.C. S 441b(a). Under the Act, a loan is a contribution.

r 2 U.S.C. S 431(8)(A)(i); see also 11 C.F.R. S lO0.7(a)(l).

D Therefore, a loan to a candidate or a committee is subject to

the Act's prohibition against bank contributions. 2 U.S.C.

S 441b(a).

However, a bank loan to a candidate or a committee to

finance a campaign is not a contribution from the lending

institution if the loan is made in accordance with applicable

banking laws and regulations and in the ordinary course of

business. 11 C.F.R. $ 100.7(b)(l1). A loan will be deemed to

have been made in the ordinary course of business if it

satisfies four requirements: (1) the loan bears the usual and

customary interest rate for the type of loan involved; (2) the
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loan is mae on a basis which assures repaymenti (3) the loan is

evidenced by a written instrumenti and (4) the loan is sublect

to a due date or amortization schedule. I d. Such a loan

nevertheless must be reported by the recipient comittee in

accordance with 11 C.1.R. S 104.3(a).

The Committee reported receiving four loans from the

Candidate totaling $30,300, including a $10,000 loan made on or

about May 29, 1990. The $10,000 loan, however, actually

consisted of two $5,000 checks, including a cashier's check from

the San Diego National Bank made payable to Jim Bates. The

check from the Bank was deposited directly in the Committee's

checking account.

The Commission previously recommended that the Committee

identify the purchaser of the certified check and the source of

funds used to effect the purchase. In response, the Committee

provided a letter from the Bank stating that the certified check

represents the proceeds of a loan to Mr. Bates. The Committee

concedes that Mr. Bates used the loan proceeds for his campaign.

However, documentation establishing that the loan conforms 
to

the requirements of 11 C.F.R. S 100.7(b)(11) has not been

provided.

Therefore, there is reason to believe that San Diego

National Bank violated 2 U.S.C. S 441b(a) by making a prohibited

contribution, in the form of a loan, to the Bates Committee.

C. CHECKS PAID ON INSUFFICIENT FUNDS

As noted previously, the Act prohibits contributions from

banks. 2 U.S.C. S 441b(a). Commission regulations provide that



-3-

an overdraft made on a committee checking account shall be

considered a contribution by a bank unless three conditions 
are

met: (1) the overdraft is made on an account that is subject to

overdraft protection; (2) the overdraft is subject to a definite

interest rate that is usual and customary; and (3) there is a

definite repayment schedule. 11 C.F.R. S lOO.7(b)(ll).

The Committee maintained a checking account at the San

Diego National Bank. The Bank honored 32 checks totaling

$178,639.49 at times when the Committee's account contained

insufficient funds. However, the Bank also declined to honor 17

NSF checks totaling $59,726. These apparently contradictory

actions often occurred on the same day. For example, on May 31,

1990 -- while the account was overdrawn -- the Bank honored a

check for $11,259, but returned checks for $9,748 and $4,300.

Similarly, on June 6, 1990, the Bank honored checks totaling

$5,472, but returned checks for $2,000 and $3,396. Finally, on

November 5, 1990, the Bank honored five checks totaling $3,396

for which there were insufficient funds in the Committee's

account, but returned four checks totaling $11,868.

The Bank assessed a $12 overdraft fee for each NSF check

that it honored. However, the checks apparently were not

subject to a definite interest rate or a definite repayment

schedule. See 11 C.F.R. S 100.7(b)(1l).

The Commission previously recommended that the Committee

provide evidence -- such as a statement from the Bank --

demonstrating that the overdrafts should not be considered

prohibited contributions by the Bank. In response, the
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Committee submitted a letter from Murray L. Galinson,

iresident/CEO of the Bank, stating that:

overdrafts were handled either by a deposit

being made to cover the overdraft before
the check was returned or the check was
returned where there was not a sufficient
deposit. To our knowledge that procedure

was followed without exception and no

checks were honored unless deposits were

made to cover them in full.

I might add that has always been the

procedure followed by our bank when we are

involved in political candidates' campaign

accounts.

Mr. Galirnson's letter is not accurate. Rather, a lag of

one to three days appears to have elapsed from the time that

the Bank honored the Committee's overdrafts to the time the

Committee deposited funds to cover the checks. For example, on

Thursday, September 20, 1990, the Bank honored the Committee's

check number 11480 in the amount of $35,000 -- which caused the

Committee's account to be overdrawn by $2,122. However, the

Committee's account did not become positive again until Monday,

September 24, 1990.

Based on the foregoing, it appears that the Committee

received $178,639.49 in prohibited contributions from San Diego

National Bank, in the form of overdrawn checks, in violation of

the Act. Therefore, there is reason to believe that San Diego

National Bank violated 2 U.S.C. S 441b(a).
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January 24. 1995

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Murray L. Galinson, president/CEO

San Diego National Bank

Post Office Box 12605
1420 Kettner Boulevard
San Diego, California 92112

RE: MUR 4166

Dear Mr. Galinson:

Enclosed is a Subpoena to produce 
Documents and Order to

~Submit Written Answers to Questions, directed 
to San Diego

(N National Bank. The Right to Financial Privacy Act 
of 1978

permits the customer whose records 
are sought ten days from the

- date of receipt of the Subpoena and Order to move to quash them.

Upon the expiration of this period, the Commission will notify

v you that it has complied with the Right to Financial 
Privacy

Act. In the absence of judicial intervention, 
it is then your

~obligation to comply with the 
terms of the Subpoena and Order.

D See 12 U.S.C. 55 3405 and 3411.

~please be advised that 2 U.S.C. S 437g(a)(1
2) prohibits

making public any Commission investigation 
without the written

~consent of the person with respect to whom 
such investigation is

made. You are advised that no such consent 
has been given in

this case.

If you have any questions please 
contact me at (202)

219-3690.
Sincerely,

Attorney

Enclosure
Subpoena and Order
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)

In the Matter of 
) RUE 4166

sUBPoENA TO PRODUCE DOCUUIEWS

TO: Murray L. Galinson, president/CEO

San Diego National Bank

Post Office Box 12605

1420 Kettner Boulevard
San Diego, California 92112

pursuant to 2 U.S.C. S 431d(a)(1) 
and (3), and in

furtherance of its investigation in the above-captioned 
matter

the rederal Election Commission 
hereby orders you to submit

written answers to the questions attached to 
this Order and

subpoenas you to produce the documents 
requested on the

attachment to this Subpoena. 
Legible copies which, where

applicable, show both sides of the documents may be substituted

for originals.

Such answers must be submitted 
under oath and must be

forwarded to the Office of the 
General Counsel, Federal Election

Commission, 999 E Street, N.W., 
Washington, D.C. 20463, along

with the requested documents 
within 15 days of your receipt of

the Commission's Certification 
of Compliance with the Right 

to

Financial Privacy 
Act.

WHEREFORE, the Chairman of the Federal Election Comm ssion

has hereunto set his hand in 
Washington, D.C. on this iL. day

of January, 1995.

F rthe Commission,

ATTEST:

Mar o e W. Emmons
Secret ry to the Commission

Attachments
Document Request
Questions
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I. INSTRUCTIONS

In answering these interrogatories 
and requests for

production of documents, furnish 
all documents and other

information, however obtained, 
including hearsay, that is in

possession of, known by or otherwise 
available to you, including

documenlts and information appearing 
in your records.

Each answer is to be given separately 
and independently,

and unless specifically stated 
in the particular discovery

request, no answer shall be given solely by reference 
either to

another answer or to an exhibit attached to your 
response.

The response to each interrogatory 
propounded herein shall

set forth separately the identification 
of each person capable

of frnisingtestimony concerning 
the response given, denoting

separately those individuals who provided informational,

documentary or other input, and those who assisted 
in drafting

the interrogatory response.

If you cannot answer the following 
interrogatories in full

after exercising due diligence 
to secure the full information to

do so, answer to the extent possible 
and indicate your inability

to answer the remainder, stating whatever information or

knowledge you have concerning 
the unanswered portion and

detailing what you did in attempting to secure the unknown

information.

Should you claim a privilege 
with respect to any documents,

communications, or other items about which information 
is

requested by any of the following 
interrogatories and requests

for production of documents, 
describe such items in sufficient

detail to provide justification for 
the claim. Each claim of

privilege must specify in detail all the grounds on which it

rests.

Unless otherwise indicated, the discovery request shall

refer to the time period from 
January 1, 1989 to date.

The following interrogatories 
and requests for production

of documents are continuing in nature so as to require you to

file supplementary responses 
or amendments during the course 

of

this investigation if you obtain further or different

information prior to or during the pendency of 
this matter.

Include in any supplemental answers the 
date upon which and the

manner in which such further 
or different information came 

to

your attention.

II. DEFINITIONS

For the purpose of these discovery 
requests, including the

instructions thereto, the terms listed below are defined 
as

follows:
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"You" shall mean the person or 
persons to whom these

discovery requests are addressed, 
including all officers,

employees, agents or attorneys thereof.

.persons" shall be deemed to include 
both singular and

plural. and shall mean any natural person. 
partnership.

commaittee, association, corporation, 
or any other type of

organization or entity.

"Document" shall mean the original and all 
non-identical

copies. including drafts, of all 
papers and records of every

type in your possession, custody, or control, or known by you to

exist. The term document includes, but 
is not limited to books,

letters, contracts, notes. diaries, log sheets, records of

telephone communications, transcripts, vouchers, accounting

statements, ledgers, checks, money orders or other commercial

paper. telegrams, telexes, pamphlets, circulars, leaflets,

reports, memoranda, correspondence, 
surveys, tabulations, audio

and video recordings, drawings, 
photographs. graphs, charts,

diagrams, lists, computer print-outs, and all other 
writings and

other data compilations from which 
information can be obtained.

"Identify" with respect to a document 
shall mean state the

nature or type of document (e.g., letter, memorandum), the date,

if any, appearing thereon, the date on which the document was

prepared, the title of the document, 
the general subject matter

of the document, the location of the document, the number of

pages comprising the document.

"Identify" with respect to a person 
shall mean state the

full name, the most recent business and residence 
addresses and

the telephone numbers, the present occupation or position 
of

such person, the nature of the connection or association that

person has to any party in this proceeding. 
If the person to be

identified is not a natural person, 
provide the legal and trade

names, the address and telephone number, 
and the full names of

both the chief executive officer 
and the agent designated to

receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or

conjunctively as necessary to bring 
within the scope of these

interrogatories and request for the production of documents any

documents and materials which may otherwise be construed to be

out of their scope.

III. REQUEST FOR PRODUCTION OF 
DOCUMENTS

You are hereby ordered to produce the following documents:

1. All documents discussing, describing, memorializing,

evidencing or otherwise relating or pertaining to a loan from

you to Jim Bates or to Jim Bates for Congress, Inc. in the

amount of $5000 on or about May 25, 1990. This request



wage 4

includes, but is not limited to: correspondence in which the

loan is mentionedi promissory notes 
and other documents setting

forth the tact or the terms of 
the boane canceled checks! and

receipts reflecting repayment.

2. With respect to the letter from Murray L. Galinson 
to

Robert 3. Costa, dated May 28, 1993, and attached hereto as

Attachment 1:

A. All documents discussing, describing,

memorializing, evidencing or 
otherwise relating or

pertaining to any policy or procedure 
followed by you in

handling overdraft checks drawn 
on the campaign accounts of

political candidates.

B. All documents discussing, describing,

memorializing, evidencing or 
otherwise relating or

pertaining to any policy or procedure followed 
by you in

handling overdraft checks drawn 
on the account of Jim Bates

for Congress (account number 
01037226-70). This request

includes, but is not limited to, all documents 
discussing,

describing, memorializing, evidencing 
or otherwise relating

or pertaining to any agreement 
between you and Jim Bates

for Congress concerning overdraft 
checks drawn on the

account of Jim Bates for Congress (account number

01037226-70).

IV. ORDER TO SUBMIT WRITTEN ANqSWERS

You are hereby ordered to provide 
written answers, under

oath, to the following questions:

1. identify any loan(s) you made 
to Jim Bates or Jim

Bates for Congress, Inc. during the period from January 1, 1989

to December 31, 1990.

2. For each loan identified in response to Question 1:

A. State the date on which the loan 
was made and the

terms of the loan, including the duration of the 
loan and

the interest rate and/or fees 
charged. Also, identify any

collateral provided, along with 
an estimate of the value of

that collateral and an explanation 
of how you determined

that value;

B. State the purpose of the loan.

C. State whether the loan has been 
repaid, either in

whole or in part. If the loan has been repaid in 
whole or

in part, identify all loan payments made 
to you,

specifically including the date, 
amount, source and method

of each such payment. If the loan has not been repaid in

whole, state the remaining balance on 
the loan and indicate

how you calculated that remaining 
balance.
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D. State the date and describe the 
circumstances and

content of all communications 
between you and Mr. Sates

regarding or pertaining to the loan9 at any tine from

January 1, 1989 to the present. In particular, recount the

events when Mr. Bates applied for the loan and 
describe the

circumstances under which you 
approved his application.

K. Identify all employees or other 
representatives

of San Diego National Bank who 
communicated with Mr. Sates

regarding the loan, from January 1, 1989 to present. Also,

state the date and describe the 
circumstances and content

of each such communication.

3. Other than the loan(s) discussed 
in Questions 1 and 2,

$ , have you ever loaned money to 
Jim Bates? If so, describe

U-i- -circumstances of those loans and provide the terms and

conditions of those loans. Also, state whether the loans were

' " repaid.
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FEDERAL ELECTION COMMISSION
WASHINGTON. DC 2O4,)

January 24, 1995

Semi I. Sandak
3303 Avenida Hacienda
uscondido, CA 92025

RE: MUR 4166
Sami I. Bandak

Dear Mr. Bandak:

On January 10, 1995, the Federal Election Commission
found reason to believe that you violated 2 U.S.C.
S 441a(a)(1)(A), a provision of the Federal Election Campaign
Act of 1971, as amended ("the Act"). However, after
considering the circumstances of this matter, the Commaission
also determined to take no further action and closed its file
as it pertains to you. The Factual and Legal Analysis, which
formed a basis for the Commission's finding, is attached for
your information.

The Commission reminds you that your making an excessive
contribution to the Jim Bates for Congress Committee appears
to be a violation of 2 U.S.C. S 441a(a)(l)(A). You should
take steps to ensure that this activity does not occur in the
future.

The file will be made public within 30 days after this
matter has been closed with respect to all other respondents
involved. You are advised that the confidentiality
provisions of 2 U.S.C. S 437g(a)(12)(A) still apply with
respect to all respondents still involved in this matter.

If you have any questions, please contact James S.
Portnoy, the attorney assigned to this matter, at (202)
219-3690.

Sincerely,

Enclosure
Factual and Legal Analysis
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FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

RESPONDENT: Sami I. Bandak MUR 4166

This matter was generated based on 
information ascertained

by the Federal Election Commission 
("the Commission") in the

normal course of carrying out its supervisory responsibilities.

See 2 U.S.C. S 437g(a)(2).

The Federal Election Campaign Act 
("the Act") establishes a

$1,000 limit on the amount that an individual 
may contribute to

a candidate or a committee with respect 
to an election.

2 U.S.C. S 441a(a)(l)(A). A contribution will be deemed to have

been made "with respect to" the next election after it is made,

unless the contributor designates 
it in writing for another

election. 11 C.F.R. S l0.1(b)(2). In addition, a contribution

may be designated for a previous election only to the 
extent

that the contribution does not exceed the 
net debts outstanding

from that previous election. 11 C.F.R. S ll0.l(b)(3)(i).

Jim Bates for Congress, Inc. ("the Committee") reported

receiving eight contributions totaling 
$2,100 from Sami I.

Bandak: $350 (May 18, 1989); $500 (November 30, 1989); $125

(July 3, 1989); $25 (January 19, 1990); $75 (January 19, 1990);

$125 (March 13, 1990); $400 (May 14, 1990); $500 (May 30, 1990).

The Committee attributed the first four 
contributions, which

total $1,000, to the next election, the 1990 primary election.
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Although the remaining four contributions, which total $1,100,

also were received before the 1990 primary 
election, the

Committee attributed them to the 1990 
general election.

However, the Committee did not provide the Commission 
with the

required written designation from Mr. 
Bandak. See 11 C.P.R.

S l10.1(b)(2). Therefore, the additional $1,100 in

contributions also must be attributed 
to the 1990 primary

election.

Based on the foregoing, it appears that Mr. Bandak

contributed $2,100 to the Committee with respect to the 
1990

primary election. These contributions exceed the Act's

contribution limits by $1,100. See 2 U.S.C. S 441a(l)(A).

Therefore, there is reason to believe that Sami I. Bandak

violated 2 U.S.C. S 441a(1)(A) by making 
$1,100 in excessive

contributions to the Committee.



~FEDERAL ELECTION COMMISSION
WASMINCION. DC 2O4,)

January 24. 1995

David L. lain
1650 TorranCe Street
San Diego, CA 92103

RE: IIUR 4166
David L. 8ain

Dear Mr. lain:

On 3anuary 10, 1995, the Federal Election Commission

found reason to believe that you violated 2 
U.S.C.

S 441a(a)(1)(A), a provision of the Federal Election Campaign

Act of 1971, as amended ("the Act"). However, after

considering the circumstances of this matter, 
the Commission

also determined to take no further action 
and closed its file

as it pertains to you. The Factual and Legal Analysis, which

formed a basis for the Commission's finding, 
is attached for

your information.

The Commission reminds you that your making an excessive

contribution to the Jim Bates for Congress Committee appears

to be a violation of 2 U.S.C. S 441a(a)(1)(A). You should

take steps to ensure that this activity does 
not occur in the

future.

The file will be made public within 30 days after this

matter has been closed with respect to all 
other respondents

involved. You are advised that the confidentiality

provisions of 2 U.S.C. S 437g(a)(12)(A) 
still apply with

respect to all respondents still involved 
in this matter.

If you have any questions, please contact 
James S.

Portnoy, the attorney assigned to this 
matter, at (202)

219-3690.

Sincerely,

Danny .McDonald

Chairman

Enclosure
Factual and Legal Analysis



FEDERAL ELECTION COMMISSION

fACTUAL AND LEGAL ANALYSIS

RESPONDENT: David L. Bain MUM 4166

This Ratter was generated based on 
information ascertained

by the Federal Election Commission 
("the Commission") in the

normal course of carrying out its supervisory responsibilities.

See 2 U.S.C. S 437g(a)(2).

The Federal Election Campaign Act ("the Act") establishes a

$1,000 limit on the amount that an 
individual may contribute to

a candidate or a committee with respect 
to an election.

2 U.S.C. S 441a(a)(1)(A)- A contribution will be deemed to 
have

been made "with respect to" the next election after it is made,

unless the contributor designates 
it in writing for another

election. 11 C.F.R. S ll0.l(b)(2). In addition, a contribution

may be designated for a previous election only to the 
extent

that the contribution does not exceed 
the net debts outstanding

from that previous election. 11 C.F.R. S ll0.1(b)(3)(i).

Jim Bates for congress, Inc. ("the Committee") reported

receiving three contributions totaling 
$5,700 from David L.

Bain: $1,700 (April 3, 1989); $2,000 (May 31, 1989) and $2,000

(June 18, 1990). Mr. Bain's $2,000 contribution of 
May 31, 1990

was properly attributed to the 1990 primary election. Mr.

Bamn's $2,000 contribution of June 
18, 1990 was properly

attributed to the 1990 general election. 
However, Mr. Dain's

A
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$1,700 contribution of April 3, 1989 was improperly attributed

to the 1988 general election. Although the 1990 primary

election was the next election to be held 
at the time this

contribution was made, the Committee did not provide the

Comm~ission with the required written designation 
from Mr. Samn.

See 11 C.F.R. S 110.1(b)(2). Therefore, this contribution

should be attributed to the 1990 primary election.

Based onl the foregoing, it appears that Mr. Sain

contributed $3,700 to the Committee with respect to the 
1990

primary election. These contributions exceed the Act's

contribution limits by $2,700. In addition, it appears that Mr.

8amn contributed $2,000 to the Committee 
with respect to the

1990 general election. This contribution exceeded the Act's

contribution limits by $1,000. Therefore, there is reason to

believe that David L. Bain violated 2 
U.S.C. S 441a(1)(A).



FEDERAL ELECTION COMMISSION

. 7t) WASHINCTON. D C 20463

February 9, 1995

CERTIFIED NAIL
RETURN RECEIPT REQUESTED

Jim Bates
Route 2
Box 8 5
Homedale, Idaho 83628

RE: MUR 4166

Dear Mr. Bates:

Records or information concerning your transactions held 
by

the financial institution named in the attached subpoena 
and

order are being sought by this agency in accordance with 
the

Right to Financial Privacy Act of 1978 for the following

purpose: to investigate possible violations of the Federal

Election Campaign Act of 1971, as amended, by you in connection

with your congressional campaign.

If you desire that such records or information not be made

available, you must:

1. Fill out the accompanying motion paper and sworn

statement or write one of your own, stating that you are the

customer whose records are being requested by the Commission 
and

either giving the reasons you believe that the records are not

relevant to the legitimate law enforcement inquiry stated in

this notice or any other legal basis for objecting to the

release of the records.

2. File the motion and statement by mailing or delivering

them to the clerk of any one of the following United States

District Courts: the United States District Court for the

District of Idaho or the United States District Court for the

District of Columbia.

3. Serve the Commission by mailing or delivering a copy of

your motion and statement to: Federal Election Commission,

Office of the General Counsel, 999 E Street, N.W., Washington,

D.C. 20463.
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4. Be prepared to come to court and present your position

in further detail.

5. You do not need a lawyer, although you may wish to

employ one to represent and protect your rights.

If you do not follow the above procedures, upon the

expiration of ten days from the date of service or 14 days from

the date of mailing of this notice, the records or information

requested therein will be made available. These records may be

transferred to other Government authorities for legitimate law

enforcement inquiries, in which event you will be notified after

the transfer.

If you have any questions, please contact me at (202)

219-3690.

James S. Portnoy
Attorney

Enclosures
Subpoena and Order to San Diego National Bank

Motion to Quash Subpoena and Order

Affidavit



BEroRE| TUE FEDERA L ELECTION CORNIZSSION

)
In the Matter of ) MUR 4166

)

suBPOENA TO PRODUCE ocmURnTS
ORDER TO SUBMIT W-RXIE ANSWER

TO: Murray L. Galinslon, president/CEO

San Diego National Bank

Post Office Box 12605

1420 Kettner Boulevard
San Diego, California 92112

- pursuant to 2 U.S.C. S 437d(a)(1) and (3), and in

furtherance of its investigation in the above-captioned matter,

~the Federal Election Commission hereby 
orders you to submit

written answers to the questions attached to this 
Order and

"- subpoenas you to produce the documents 
requested on the

C'jattachment 
to this Subpoena. Legible copies which, where

applicable, show both sides of 
the documents may be substituted

~for originals.

Such answers must be submitted under 
oath and must be

forwarded to the Office of the 
General Counsel, Federal Election

r Commission, 999 E Street, N.W., Washington, 
D.C. 20463, along

with the requested documents within 
15 days of your receipt of

C) the Commission's Certification of 
Compliance with the Right to

Financial privacy 
Act.

" WHEREFORE, the Chairman of the Federal Election Comma ssion

has hereunto set his hand in Washington, 
D.C. on this.?4jL day

~of January, 1995.

the Commission,4,

ATTEST:

Secret ry to the Commission

Attachments
Document Request
Questions
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I. INSThUCTIONS

in answering these interCogatorie5 and requests for

production of documents, furnish all documents and other

infomat~nhowever obtained, including hearsayp that is in

possession of, known by or otherwise available to you, including

documents and information appearing in your records.

sach answer is to be given separately 
and independently,

and unless specifically stated in the particular discovery

request, no answer shall be given solely by reference either to

another answer or to an exhibit attached to your response.

The response to each interrogatory 
propounded herein shall

set~ fot sepaatel theidetificaion of each person capable

oft furnishing ..esti.ony Concerning the response given, denoting

seprtelyn toe idida lsj - --- who provided informational,

doeta-Y or other inpu, and those who assisted in drafting

the interrogatory response.

If you cannot answer the following 
interrogatories in full

after exercising due diligence to secure the full information to

do so, answer to the extent possible and indicate your inability

to answer the remainder, stating whatever information or

knowledge you have concerning the unanswered portion and

detailing what you did in attempting to secure the unknown

information.

Should you claim a privilege 
with respect to any documents,

communications, or other items about which information is

requested by any of the following interrogatories and requests

for production of documents, describe such items in sufficient

detail to provide justification for the claim. Each claim of

privilege must specify in detail all the grounds on which it

rests.•

Unless otherwise indicated, the discovery request shall

refer to the time period from January 1, 1989 to date.

The following interrogatories 
and requests for production

of documents are continuing in nature so as to require you to

file supplementary responses or amendments during the course of

this investigation if you obtain further or different

information prior to or during the pendency of this matter.

Include in any supplemental answers the date upon which and the

manner in which such further or different information came to

your attention.

IX • DEFINITIONS

For the purpose of these discovery 
requests, including the

instructions thereto, the terms listed below are defined as

follows:
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*Xou* shall mean the person or 
persons to whom these

discovery requests are addressed, including all officers.

employees, agents or attorneys thereof.

" persons' shall be deemed to 
include both singular and

plural, and shall mean any 
natural person, partnership,

committee, association, corporation, 
or any other type of

organization or entity.

"Document" shall mean the original 
and all non-identical

copies, including drafts, of all papers and records of 
every

type in your possession. custody, 
or control, or known by you to

exist. The term document includes, but 
is not limited to books,

letters, contracts, notes, diaries, log sheets, records of

telephone communications. transcripts, vouchers, accounting

statements, ledgers, checks, money orders or other commercial

paper. telegrams, telexes, pamphlets, circulars, 
leaflets,

)reports. 
memoranda, correspondence, surveys, tabulations, audio

and video recordings, drawings, 
photographs. graphs, charts,

diagrams, lists, computer print-outs, and 
all other writings and

other data compilations from which information can be obtained.

_ "Identify" with respect to a document shall mean state the

nature or type of document (e.g., letter, memorandum), the date,

\1 if any, appearing thereon, 
the date on which the document 

was

prepared, the title of the document, the general subject matter

" of the document, the location of the document, 
the number of

~pages comprising the document.

"Identify" with respect to a person shall mean state the

¢ full name, the most recent business and residence addresses and

) the telephone numbers, the present occupation or position 
of

such person. the nature of the connection 
or association that

person has to any party 
in this proceeding. If the person to be

identified is not a natural person, provide the legal and trade

" names, the address and telephone 
number, and the full names of

both the chief executive officer and the agent designated to

receive service of process for such person.

"And" as well as "or" shall be construed disjunctively 
or

conjunctively as necessary 
to bring within the scope of these

interrogatories and request for the production of documents 
any

documents and materials which may otherwise be construed to be

out of their scope.

III. REQUEST FOR PRODUCTION 
OF DOCUMENTS

You are hereby ordered to produce the following documents:

1. All documents discussing, describing, memorializing,

evidencing or otherwise relating or pertaining to 
a loan from

you tO Jim Bates or to Jim Bates for Congress, Inc. in the

amount of $5000 on or about May 25, 1990. This request
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includesu but is not limited to: correspondence in which the

loan is mentionedi promissory notes and other documents setting

forth the fact or the terms of the loan; canceled checks; and

receipts reflecting repayment.

2. with respect to the letter from Murray L. Galinson to

Robert2 3. Costa, dated May 26, 1993, and attached hereto as

Attachment 1:

A. All documents discussing, describing,

memorializing, evidencing or otherwise relating or

pertaining to any policy or procedure followed by you in

handling overdraft checks drawn on the campaign accounts of

political candidates.

B. All documents discussing, describing,

memorializing, evidencing or otherwise 
relating or

pertaining to any policy or procedure followed 
by you in

handling overdraft checks drawn on the account of Jim Bates

for Congress (account number 01037226-70). This request

includes, but is not limited to, all documents 
discussing,

describing, memorialiZing, evidencing or otherwise relating

or pertaining to any agreement between you and Jim Bates

for Congress concerning overdraft checks drawn on the

account of Jim Bates for Congress (account number

01037226-70).

IV. ORDER TO SUBMIT WRITTEN ANSWERS

You are hereby ordered to provide written answers, under

oath, to the following questions:

1. Identify any loan(s) you made to Jim Bates or Jim

Bates for Congress, Inc. during the period from January 1, 1989

to December 31, 1990.

2. For each loan identified in response to Question 1:

A. State the date on which the loan was made and the

terms of the loan, including the duration 
of the loan and

the interest rate and/or fees charged. Also, identify any

collateral provided. along with an estimate of the value of

that collateral and an explanation 
of how you determined

that value;

B. State the purpose of the loan.

c. State whether the loan has been repaid, either in

whole or in part. If the loan has been repaid in whole or

in part, identify all loan payments 
made to you,

specifically including the date, 
amount, source and method

of each such payment. If the loan has not been repaid in

whole, state the remaining balance on 
the loan and indicate

how you calculated that remaining 
balance.
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D. State the date and describe the circumstances and

cotnt of all commUnlications between you and Kr. Sates

regdn g or.....tainlinl to the loan, at any time fromLth

January 1, 1969 to the present. 
Zn particularu recount h

events when Mr. Bates applied for the loan and describe the

circumstances under which 
you approved his application.

3. Identify all employees or other representatives

of San Diego National Bank 
who communicated with Mr. 

Bates

regarding the loan, from January 
1, 1989 to present. A~lso,

state the date and describe the circumstances and content

of each such communication.

3. Other than the loan(s) discussed 
in Questions 1 and 2,

sup ,have you ever loaned money to Jim Bates? If so, describ

ml ircumstances of those loans and provide the terms and

conditions of those loans. Also, state whether the loans were



UNITED STATES DISTRICT COUJRT
FOR

Jim Bates,)
petitioner )

)MOTION TO QUASH

v. ) COMMISSION SUBPOENA/ORDER
)

THE FEDERAL ELECTION COMMISSION, )

Respondent )

NOTION TO QUASH COMMBISSION
SUBPOENA/ORDER

This matter comes before the court pursuant to 12 U.S.C.

S 3401 et. s_., Right to Financial Privacy Act of 1978.

~Petitioneor, J m Bates, requests this court to 
quash a subpoena

and order of the Federal Election Commission which 
seeks to

-- obtain certain bank documents and information relating 
to

N accounts maintained by Petitioner.
In support of this application, petitioner swears 

to the

~following:
1. Petitioner procured a loan from San Diego National

'" Bank.
• •2. The Commission seeks financial records relating to the

~above loan as part of its investigation pursuant to 2 U.S.C.

~S 437g.
3. Petitioner believes the Commission is not entitled to

, these records because

Jim Bates
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UNITED STATES DISTRICT COURT

FOR

Jim Bates,
Petitioner

)AFFIDAVIT

FEDERAL ELECTION COMMISSION,
Respondent

AFFIDAVIT

County:

State:

Jim Bates, being duly sworn, makes the following his

affidavit and states:

1. I hereby affirm that all of the statements in the
Motion to Quash Commission Subpoena/Order are true and accurate
to the best of my knowledge and belief.

2. Further the affiant sayeth not.

Jim Bates

day ofSubscribed and sworn to before me this
,1995.

Notary Public

My Commission expires



FEDERAL ELECTION COMMISSION 'EI IJ 11 . a l
WASHINGTON. D C 2O44 1

POSTIISTIIBJanuary 24, 1995

U.S. Postal Service
San Diego, CA 92.109

RUE 4166

ADDREISS INFORATION RIGORS?
Pursuant to 39 C.F.R. S 265.6(d)(I), please furnish thisO agency with a new address, if available, for the individualor entity listed below, or verify whether the address given~below is one at which mail for this individual or entity is

currently being delivered.

._RARE: Sandra Kennedy
LABT KNOW ADDRESS: 277Do nza Road r K-2

~San Dieso, CA 92169

" Under 39 C.F.R. S 265.9(g)(5)(i), we request a waiver offees. In this connection I hereby certify that the Federal-I Election Commission, an agency of the U.S. Government,%r requires the information requested above in the performanceof its official duties, and that all other known sources for,' obtaining it have been exhausted. A return envelope isenclosed for your convenience. Please feel free to contactme at (202) 219-3690 or (800) 424-9530 if you have any
~~questions. s

FOR POSt oFFICE USE OOVLY
()Nail is Delivered to Above Address. ,.....

( ) Moved, left no forwarding address "\ '"( ) No such address "O , '( ) Other (Pleasne Specify) 
-eii

F o r w a r d i n g A d d r e s s : :_ _ _ _ _ _ _ _ _ _ _ _ _ _ _

Effective ,date of* this change: -. ..

• -
44



MARK ROLLICK
ATTD3RNEY AT LAW

THE CI4AMBER BUILDING

'0o WESI "C STREET. SUI E 2100

SAN DIEGO, CALIFORNIA Q2101

TELE P'HONL (6lIJ 2.] i29000

February 8, 1995

VIA FACSIMILE & U.S. MAIL

James S. Portnoy, Esq.
Federal Elections Commission
Washington, D.C. 20463

Re: MUR 4166
Jim Bates for Congress and Sandra Kennedy as Treasurer

Dear Mr. Portnoy:

On February 7, 1995, I was retained by Sandra Kennedy to
represent her in connection with the above-entitled matter. I
have enclosed the Statement of Designation of Counsel executed by
Ms. Kennedy.

Ms. Kennedy advises me that she was served by certified mail
of the Commission's findings on January 30, 1995. Ms. Kennedy is
in the process of providing me with information and documentation
for purposes of responding to the Commission's findings.

Based on the nature of the charges and other commitments I
have as a result of my law practice, I am requesting that you
grant me an extension of twenty (20) days to file a response.

Thank you for your courtesy and cooperation in this matter.

Very tru e~i1,

Mark Pollick

MP/pb
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FEDERAL ELECTION COMMISSION

ASHIN(;TON.D 04

February 14, 1995

Mark Pollick
Attorney at Law
The Chamber Building
110 West "C" Street
Suite 2100
San Diego, California 92101

RE: MUR 4166 (Jim Bates for Congress and
Sandra Kennedy, as Treasurer)

Dear Mr. Pollick:

I write in response to your letter dated February 8, 1995.
Your request for twenty additional days to respond to theCommission's reason to believe finding with respect to Jim Batesfor Congress and Ms. Kennedy, as treasurer ("the Committee"), isapproved. The Committee's response will now be due on March 6,1995. Please be advised that no further extensions will be
granted.

Also, per your request, I enclose a blank "Statement of
Organization" form.

If you have any questions you may contact me at (202)
219-3690.

Sincerely,

Ja~nes S. Portnoy

Attorney

Enclosure
Statement of Organization



(a)NAEO CMMTTE AThMENT oF ORGAN

fbI Nuflt, an te dreSS=m D(Chec it sdres m',, d) 3 FEC Idant at. Numer

, SThsi4Pf An AI1V II i

(c) Cit, Stt w 1 ZIP Code [-3 YES [-]NO

5 TYPE OF COMMITTEE (Check one)

-"] (a) This committee is a principal campaign committee. (Complete the candidate information below.)

--] (b) This committee as an authorized commmte., and Is NOT a pnncpal campaign committee (Complete the candidate information below )

. . ,S t.... .u,... . . . j,
Name of andidate 1Candidate Party Affiliation Office Sought

[](c) This committee supportsIopposes only one candidate - i ~ tj and is NOT an authorized commitee.

[] (d) This committee is a _ _ _~~. ____committee of the(National, State or subordinate) (Democratic, Republican, etc.)

I- (e) This committee is a separate segregated fund.

-L-] (f) This committee suprsopposes more than one Federal candidate and is NOT a separate segregated fund or a party committee

6. Name of Any Connected 'Mailing Address and Relatonship

Organization or Affiliated Committee IZIP Code .,,______

Type of Connected Organization
[] Corporation [) Copoaton w/o Capital Stock r-] Labor Organization []-Membership Organization []Trade Association []Cooperative

7. Custodian of Records: Identify by name, address (phone number -- optional) and position of the person in possession of committee books and

Mailing Address Title or Position

8. Treasurer: List the name and address (phone number --optional) of the treasurer of ihe committee; andl the name and address of any designated
agent (e.g., assistant treasurer).

Full Name Mailing Address Title or Position

9. Banks or Other Depostortes: List all banks or other depositories in which the committee deposits funds, holds accounts, rents safety deposit boxes.
or maintains funds....

Name of Bank, Depository, etc.

I I -rI nI-I
Icertify that I have examined this Statement and to the best of my knowledge and belief it is true, correct and complete._______

TYPE OR PRINT NAME OF TREASURER "SIGNATURE OF TREASURER "DATE

NOTE: Submission of false, erroneous, or incomplete information may subject the prson signing this Statement to the penalties of 2 U.S.C. p437g.

ANY CHANGE IN INFORMATION SHOULD BE REPORT"ED WITHIN 10 DAYS.

For further information contact:Federal Election Commission FE5AN045 FEC FORM 1

Party.

records.
Full Name

State/E)lstnct ._

Mailing Address and ZIP Code
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February 13, 1995

Federal Election CommisionAttention James Portnoy
999 E Street
Northwest Washington, D.C.

20463

RE: MUR 4166San Diego National Bank

Dear Ms. Portnoy:

Pursuant to our telephone conversation of February 7, 1995, enclosed you willfind responses regarding the above mentioned matter. I have instructed my staff torespond to the request in the form of 1) an affidavit and 2) a general statement.Hopefully this information will permit the matter to be resolved pursuant to your informal
methods of settlement.

My understanding is the enclosed material will be sufficient for your requirementsat this time. At such time as other information originally identified has been cleared forrelease by all parties involved and if it becomes necessary to provide specific items,
please contact our office.

Thank you for your prompt response to my phone call.questions, please feel free to contact me personally. Should you have any

President / CEO
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February 13, 1995

Federal Election Commision
Attention: James Portnoy
999 E Street
Northwest Washington, D.C. 20463

RE: Jim Bates for Congress
Account Number 0103722600

This account has been reviewed for overdraft activity. During the time period of
December 2, 1987 through July, 1992 ,there were checks presented against a non-
sufficient funds balance. The checks were either returned or a deposit was received to
cover the NSF balance except on two occasions. The two occasions are identified as
follows:

1. September 20, 1990 overdrawn balance of $2121.87 covered the
2nd business day (Sept. 24, 1990) with a $10,365.00 deposit.

2. August 15, 1988 overdrawn balance of $177.95 covered on
August 17, 1988 with a deposit of $ 2465.00.

It is virtually impossible to determine at this time if there were any contributing
factors to the overdrafts such as a deposit rejecting and therefore posted a day late or if
a deposit was inadvertently held over for a day.

The information provided in this format is based upon bank records and
representative of facts known to the signor.

Date /--Joyce (hewnin
Senior Vice President



General Statement

The Bank has two options for posting checks on an account against non-
sufficient funds. The option used by the Bank is described as follows

Pay All System

All checks, debits and administrative charges are posted to the account
creating a negative balance if the balance is less than debits presented. The checks
are reviewed and a decision is made to pay the checks or return them. If a deposit is
not made the day after posting the checks, the account is then in an overdrawn state.

~Under Regulations particular to overdrafts, banks have 24 working hours in
which to return a non-sufficient funds check before it is considered an overdraft. As
was the case on the account in question, the practice of the Bank was to call the
customer and inform them of the potential overdraft. If a deposit was made to cover the
check (s), no further action was taken. If a deposit was not made, check(s) were

returned.

. Regarding the question of conforming loans, all loans to Mr. Bates were
considered conforming and did meet the criteria outlined in your inquiry.

Date (Joyce Chewning Y
' " Senior Vice President
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I certify that I am over the age of 18 years of age andCalifornia for more than five years.
have resided in the State of

~~ing

Sate of CaliforniaCounty of San Diego ) SS.)

Subscribed and sworn to before me on February 13, 1995.

Kristan V. Gregg

I~rlstan V. Gregg k
Comm #1000072
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Fehruary I1), 19 )5

Jim Iates
Route 2, IBox 85
Ilomedale, !!) 83628

Ikcar ,Jim,

I remember the first time I called and asked you for a job and you allowed me to work in your
downtown campaign oflice inputting contributions and sending out thank you letters as well as
assisting in the fundraising events. I very much enjoyed that little job that took so much time and
paid .so little You were a lot o f' he reason 1 got involved in the political system--and boy did I
jlump in with both ti~et'

t", Now, all these years (and campaigns) latter i need to ask y'ou to do me another favor; I need you to
release me as your treasurer and to sign yourself'on instead.

c,, I',v so sorry' to have to add this hurden on you but I can't continue in this position with the high
,,- personal cost to my husband and myself. I was so shocked when I received the FiC letter dated

I '24/95 with the findings of' the audit stal. 'his was directed to me, as treasurer, and it scared me
(NJ immensely! '[he only thing I feel I did wrong was not knowing what the hell I was doing as

t. reasurer and not really understanding the level of responsibility that entailed. I know I was always
honest in my reporting and in my communication with the FC. I also know-now--that the

') reporting should have been better, that I didn't verify lists and information--that I took too many
• 'T things for granted.

,) What I've had to do now is hire an attorney to represent me in all this. The expense is much greater
. than Pat and I can afford but I'm concerned that without the proper representation the cost may be

much greater to me in the long run. It never occurred to me that my volunteer work could come
o, back to haunt me in such a devastating manner.

Please sign the enclosed letter assigning yourself as treasurer and return one copy to me, one copy
should go to the F-EC directly, one to he Clerk of the I louse of Representatives and one to the CA
Secretary of State ( I have included copies for you to sign and torward as well as addressed
envelopes). Once the attorney tells me its okay, I will package up the campaign records in my
po~ssession and send them to you. If you need any of' these records before that time, just let me
know.

Jima, I wish I could waive a magic wand and, help you in this. l've always believed in you and I've
always believed you to have integrity and heart--I still believe those things.

adaKennedy (
10887 Macouba Place
San Diego, CA 92124



MARK POLLICK [ .

ATTORNEY AT LAW

THE CHAMBER BUILDING

110 WEST C' STREET. SUITE 2100

SAN DIEGO CALIFORNIA 92101

TELE PHONE IeIg) 232-9000 -

(.

I.'

February 16, 1995

James S. Portnoy, Esq.
Federal Elections Commission
Wqashington, D.C. 20463

Re: MUR 4166
' Jim Bates for Congress and Sandra Kennedy as Treasurer

Dear Mr. Portnoy:

This is to confirm my telephone conversation with you on
-" February 9, 1995 in which I confirmed that I am representing

Sandra L. Kennedy, personally, in regard to the above-entitled
Cq matter. I am not representing the Campaign Committee nor Mr.

.. Bates.

• ; You graciously granted an extension of 20 days until March
6, 1995 to respond on behalf of Ms. Kennedy to the Commission's

~findings.

' If you should have any questions, please do not hesitate to

~contact me.

, ~Verytrl,

Mark Pollick

MP/pb

cc: Sandra L. Kennedy
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MARK POLLICK 'L '; I 3 [:

THE CHAMBER BUILDING

1I0 WEST "C STREET, SUITE 2100

SAN DIEGO. CALIFORNIA 9I101

TELEPHONE { lI2 2i2-900)0

FAX 1A191 . 1 126Z

February 21, 1995

VIA FACSIMILE & U.S. MAIL

James S. Portnoy, Esq.
Federal Elections Commission
Washington, D.C. 20463

Re: MUR 4166
Jim Bates for Congress and Sandra Kennedy as Treasurer

Dear Mr. Portnoy:

In accordance with our telephone conversation today,
enclosed please find a copy of the notice received from Jim
Bates, substituting himself as Treasurer for the Campaign
Committee.

I have forwarded the Statement of Organization form to Mr.
Bates per your instruction.

This will also confirm our discussion today, in which you
advised me that due to the fact that Ms. Kennedy has been
replaced as Treasurer, she is relieved from any liability arising
out of her role as Treasurer for the Campaign Committee. There-
fore, it will not be necessary for Ms. Kennedy to respond to the
allegations contained in the January 24, 1995 letter to her from
the Commission.

Thank you for your courtesy and cooperation in resolving
this matter.

Very truly ours

Mark Pollick

MP/pb

Attachment

cc: Ms. Sandra L. Kennedy



JIB FOR CONGRE.SS COMMITTEE c,,,,.
FEC NUMB3ER 0971 52 Fl. r e": .

ROUTE 2, BOX 85
HOMF, DALE, IDAHO 83628 E Jq 33 fH':L

FEDiERAI. El FCTi()N COMMISSION
999 E STREET, NW
WASHINGTON. IDC 20463

RL: RENAM[NG OF TREASURER

TO-WHOM-IT-MAY-CONCERN:

Tills NOTiCE TS iTO PROVIDE YOUI WITH THE NAME OF JiMv BAYES AS THIE NEW
TREASURER FOR THE JIM BATES FOR CONGRESS COMMITEE. TiUlS IS

t EFFECTIVE IMMEDIATELY AND SERVES TO REMOVE SANDRA L. KENNEDY AS

(. TREASUJRER. PLEASE ALSO NOTE THE MAILING ADDRESS OF TUIE COMMITEE IS

REFERENCED ABOVE.

(,N, 2.J
DATE



PKNG COMPANY OF AMD SAN DIEG0 N(
P.O. Box 12216 • SAN DIEGO. CALIFORNIA 92112 • (619)24-4222.• FAX (619) 234-142 -7"

February 23, 1995

James S. Portnoy, Esquire
Federal Election Commnission
999 E Street, N.W.

Washington, D.C. 201463

RE: MUR 4166
Mark A. Battaglia

Dear Mr. Portnoy:

My name is Mark A. Battaglia. I live in San Diego,
California. I am in the parking lot business through my

company, Parking Company of America - San Diego, Inc.

Please consider this letter as my response to your
letter of January 24, 1995, which I received on January 28,

1995, indicating that I "may submit any factual or legal
materials that (I) believe are relevant to the Commuission' s

consideration of this matter," as well as my response to
your Subpoena to Produce Documents and Order to Submit

Written Answers.

I have known Jim Bates since the late 1970's. I have
made contributions to various of his local and federal

campaigns over the years.

In approximately May of 1990, then-Congressman Bates

came to my office at 11416 Front Street in San Diego,
California. Bates indicated that he was incurring a lot of

personal expenses and that his campaign for Congress was
costing him substantial personal money. He said that he

needed a personal loan to help him make his car payment,

house payment, etc.

I agreed to loan Bates $5,000. I wrote a personal check

to him and noted on the check that it was for a "loan" (see

enclosed check). I considered this to be a personal loan,
not any sort of campaign contribution. The possible use of

these funds for campaign purposes was never discussed and

certainly not intended on my part.

Bates indicated that he would pay back the loan after

the election when his financial situation improved. I
accepted his word for this. I fully expected that the loan

would be repaid.

I I I III I II I



Page 2

Other than the check, there were no documents C3 ..
memorializing this loan, and there were no interest terms
attached to the loan. If I had considered this to be a
campaign contribution, I would have made the check out to
"Bates for Congress Commiittee" as I did with all my
contributions to his campaign. I did not do so, because I
considered this to be a personal loan. It was not until
1993 that I learned for the first time from my attorneys
that Bates may have deposited this check in a campaign
account and not used it for the personal expenses for which
he originally told me he needed the money.

After Bates was defeated in his attempt to be
; re-elected to Congress, he began doing some consulting work.

Bates indicated that he had not forgotten the loan and that
( " he would like to render consulting services in an effort to

repay the loan. He did some consulting work for me in
conjunction with a parking lot matter. In my mind, I

.... considered this work to be in repayment of the personal
loan.

In 1993, after he was out of Congress, Bates asked me
" for another loan. He said that he was in desperate need of

$2,000 to pay personal bills and that he was at risk of
loosing his home. He said that he was going to ask four

T friends for loans of $500 each. I again loaned Bates some
money. This time is was in the amount of $500.

Your materials also make mention of campaign
contributions in 1989 In an amount of $1,000 and in 1990 In

, the amount of $500. You note that both contributions must
be "attributed" to the the 1990 primary election and that
this results in an excess contribution.

With respect to these contributions to the Bates
campaigns, I always relied upon Bates or his staffers to
advise me as to the amount that was proper to give and when
to give it. I had no knowledge of federal election laws or
rules of "attribution" and always looked to them to advise
me as to the propriety of contributions -- amount and
t im ing.



Mr. Portnoy
February 23, 1995
Page 3

I am available to answer any questions that you might
have. I have never had any intent to violate the Federal
Campaign laws and do not believe I have done so. My actions
were taken at the specific direction of Jim Bates or his
staff and once my monies were turned over to them I had no
control of any wrongful actions they may have taken. I have
already spoken fully about these matters with the FBI and
counsel for the Justice Department's House Bank Task Force.
I am enclosing documents responsive to your request. I
respectfully ask that you provide me with the opportunity to
offer further explanation to you should you have any
remaining questions. I trust that you will conclude that I
have not violated any Federal Election Campaign laws.

Sincerely,

Mark A. Battagli

EnclIosures

Certification

I hereby certify :-t the statements set forth above

are true to the best , y knowledge and belief.

Mr . attaglia . . .

SUBSCRIBED AND SII)RN To
before me this Day of
February, 1995. -

N6 ary PUII MvL'JF CommI. OCUN219911

My Cormmission Expires:

K J
I
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JIM BATES FOR CO)NGRESS COMMITTEEF
FEC NU MBER 097152

ROIJIE' 2, BOX 85
ttOMEIi, I[)AHO 83628

I:I I)hRAI, ELEI.CTIO)N COMMISSION
999 I.i STREET.7, NW

<.-- WAS! IINGTON, DC 20463

, 1 RiK Ri-NAMING OF TREASURER

.\l IA )-WiII)M-IT-MA Y-CO)NCERN:

" I11II NOTICE IS TO PROVIDE YOU WITtt THtE NAME OF JIM BATE-S AS TiltE NEW
:. ; I'RIEASURER FOR THE JIM BATES FOR CONGRESS COMMITTEE. THIS IS

I,:II.IECTIVE IMMEDIATELY AND SERVES TO REMOVE SANDRA L. KENNEDY AS
TIREASURER PLEASE ALSO NOTE THE MAILING ADDRESS OF THE COMMITTEE IS

• -- RE:FERENCED ABOVE.

/ IM BAT~ ................. DATE



I:
Office or the Deputy Assistant Attorney General Wadhinglou,. D.C. 20530

APR 2I199

Mr. Jim Bates
3025 Greyling Drive
San Diego, California 92123

Dear Mr. Bates:

This is to inform you that the Department of Justice hascompleted a review of your account at the House banking facilityand the documents associated therewith which have come to ourattention. On the evidence we have reviewed, we have concludedthat there is no basis for pursuing a further inquiry regardingpossible criminal violations concerning your account. Of course,as in any other similar inquiry, if additional information cameto our attention, we would be required to reevaluate our
conclusions.

While the Department of Justice does not normally adviseindividuals that they are no longer subject to investigation,
because Judge Malcolm R. Wilkey, former Special Counsel to theAttorney General, established a precedent of sending such lettersin connection with the investigation of the House bankingfacility, we have determined that the fairest approach is tocontinue that practice with respect to this investigation.

sincerely yours,

ut•sitn ttre eea

Cuimk~~sion
ptr. • J ow" ,-'s"Jrr lr4f, lP ur

-

fXMl&tt"
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HtDLRAL ILECIION COMMISSION

March 8, 1995

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Murray L. Galinson, President/CEO
San Diego National Bank
Post Office Box 12605
1420 Kettner Boulevard
San Diego, California 92112

I) RE: MUR 4166

Dear Mr. Galinson:

Enclosed is a Certificate of Compliance with the Right to

_. Financial Privacy Act of 1978, issued in connection with the
Subpoena and Order sent to your financial institution on

'>1 January 24, 1995, seeking the financial records of Jim Bates.

" If you have any questions, please contact me at (202)

, 219-3690.

Sincerely,

Ja S.Portnoy

Attorney

Enclosure
Certificate



e
CERTIFICATION OF COMPLIANCE WITH

THE RIGHT TO FINANCIAL PRIVACY ACT

TO: Murray L. Galinson, President/CEO
San Diego National Bank
Post Office Box 12605
1420 Kettner Boulevard
San Diego, California 92112

FROM: Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

RE: MUR 4166

I hereby certify, pursuant to Section 1103(b) of the Right to
Financial Privacy Act of 1978, 12 U.S.C. S 3403(b), that the
provisions of the Act have been complied with as to the Subpoena
to Produce Documents and Order to Submit Written Answers forwarded
to you in the above-captioned matter, responses to which are being
ordered pursuant to 12 U.S.C. SS 3402 and 3405.

Sincerely,

Date Attorney_____________



FEDERAL ELECTION COMMISSION

March 14, 1995

BY OVERNIGHT DELIVERY

Jim Bates
Route 2

, Box 85
Homedale, Idaho 83628

RE: MUR 4166

_ Dear Mr. Bates:
On January 10, 1995, the Federal Election Commission foundthat there is reason to believe that you violated 2 U.S.C.$S 441a(a)(1)(A), a provision of the Federal Election CampaignAct of 1971, as amended ("the Act"). The Commission also found) that there is reason to believe that Jim Bates for Congress,~Inc., violated 2 U.S.C. 55 432(c)(5), 434(a)(6)(A), 434(b)(2)

and (3), 441b(a) and 441a(f).

) In connection with the foregoing, please find enclosed asubpoena requiring you to appear on March 30, 1995 at 10 a.m. toN have your deposition taken. The deposition will be held inRoom 201, U.S. Attorney's Office, 877 West Main Street, Boise,
Idaho.

You may consult with an attorney and have an attorneypresent at your deposition. If you intend to be represented bycounsel, please advise the Commission by completing the enclosedform stating the name, address, and telephone number of suchcounsel, and authorizing such counsel to receive anynotifications or other communications from the Commission.



aLetter to Jim Bates
Page 2

Please contact me promptly to confirm that have you

received the enclosed subpoena. I may be reached at (202)

219-3690.

Sincerely,

James S. Portnoy
Attorney

Enclosures
Subpoena
Designation of Counsel Form



I BEFORE THE FEDERAL ELECTION COMMISSION
In the Matter of )Jim Bates ) MUR 4166

)

SUBPOENA

TO: Jim Bates
Route 2
BOX 85
Homedale, Idaho 83628

Pursuant to 2 U.S.C. $ 437d(a)(3), and in furtherance ofits investigation in the above-captioned matter, the FederalElection Commission hereby subpoenas you to appear for~deposition with regard to MUR 4166. Notice is hereby given thatthe deposition is to be taken on March 30, 1995 in Room 201,U.S. Attorney's Office, 877 West Main Street, Boise, Idaho,~beginning at 10:00 a.m. and continuing each day thereafter asnecessary.
(\'J WHEREFORE, the Vice Chairman of the Federal ElectionCommission has hereunto set her hand in Washington, D.C., onthis /'* day of March, 1995.""

For the Commission,

Vice Chairman

ATTEST:

Marjore W. Emmons
Secretary to the Co mission



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
Jim Bates ) MUR 4166

SUBPOENA

TO: Jim Bates
Route 2
Box 85
Homedale, Idaho 83628

Pursuant to 2 U.S.C. S 437d(a)(3), and in furtherance of

its investigation in the above-captioned matter, the Federal

~Election Commission hereby subpoenas you to appear for

deposition with regard to MUR 4166. Notice is hereby given that

the deposition is to be taken on March 30, 1995 in Room 201,

u.s. Attorney's Office, 877 West Main Street, Boise, Idaho,

~beginning at 10:00 a.m. and continuing each day thereafter as

necessary.
WHEREFORE, the Vice Chairman of the Federal Election

, Commission has hereunto set her hand in Washington, D.C., on

this /i/ day of March, 1995.

• For the Commission,

4

Vice Chairman

ATTEST:

IMarjorie W. Emmons

Secretary to the Co mission



r FEDERAL ELECTION COMMISSION
%ASIIINcrON. DC20463

March 27, 1995

BY OVERNIGHT ELVERY

Jim Bates
Route 2

~Box 85Homedale, Idaho 83628

RE: MUR 4166
_ Dear Mr. Bates:
' On March 14, 1995, the Federal Election Commission issueda

('4 subpoena requiring you to appearOfMac 
30 195thveyu

deostontae. 
A copy of the supon 

-attached fo ou

reference. Howeer as.. .webpendiscusdo 
M arch21, 195 it ha

become necessary to rescedul your. epoto n ac 1 
-vL Sw 

forCUthe ollowin
day, March 31, 1995, at 9:0. . A Previiosl sceued h

deoito will be held inRom21 . A ttevorns offi87
WetMain Street, Bos, Iaho. 

.w 1
Please contact me promptly if you have any questions., may be reached at (202) 219-3690.l

Sincerely,

James S. Portnoy
Attorney

Enclosure
Subpoena



BEFORE THE FEDERAL ELECTION COMMISS1ON

In the Matter of )
Jim Bates ) MUM 4166

)

SUBPOENA

TO: Jim Bates
Route 2
Box 85
Homedale, Idaho 83628

Pursuant to 2 U.S.C. S 437d(a)(3), and in furtherance of
its investigation in the above-captioned matter, the Federal
Election Commission hereby subpoenas you to appear for
deposition with regard to MUR 4166. Notice is hereby given that
the deposition is to be taken on March 30, 1995 in Room 201,
U.S. Attorney's Office, 877 West Main Street, Boise, Idaho,
beginning at 10:00 a.m. and continuing each day thereafter as

necessary.
WHEREFORE, the Vice Chairman of the Federal Election

Commission has hereunto set her hand in Washington, D.C., on
this /4h ' day of March, 1995.

For the Comission,

ATTEST:

' Secretary to the Co mission



THE DEPOSITION TRANSCRIPT OF JIM BATES
CAN BE FOUND AT THE END OF THIS CASE FILE.
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F EDERAL ELCTION COMMISSION%ASH3NCTON. D( Ob',

September 22, 1995

Jim Bates
Route 2
Box 85
Homedale, Idaho 83628

RE : MUR 4166

Dear Mr. Bates:

I write to advise you that I will be leaving the Commission
on September 22, 1995. Henceforth, Lorraine Raushenbush will be

representing the Commission in the above-referenced matter. She

may be reached at (202) 219-3690.

Sincerely,

James S. Portnoy
Attorney



fl[%ERA&LJLEOTION

BEFORE THE fEDERAL ELECTION CORRlISISf8EARIATklVI Iw ri*

In the Matter of

Jim Bates for Congress, and
Jim Bates, as Treasurer, et al.

MUR 4166

SENSITIVE
GENERAL COUNSEL'S REPORT

I. INTRODUCTION

On January 10, 1995, the Commission found reason to believe

that Jim Bates for Congress and Sandra Kennedy, as treasurer,

("'the Committee") violated 2 U.S.C. SS 432(c)(5), 434(a)(6)(A),

434(b)(2) and (3), 434(b)(5)(A), 441a(f), 441b(a) and 11 C.F.R.

110.9(a), and that Jim Bates violated 11 C.F.R. S 110.9(a). In

addition, the Commission found reason to believe that San Diego

National Bank ("the Bank") violated 2 U.S.C. S 441b(a), and that

Mark A. Battaglia violated 2 U.S.C. S 441a(a)(1)(A).i/

The Commission directed the Office of General Counsel to

conduct an investigation pertaining to the foregoing findings.

In connection with that investigation, this Office deposed Mr.

Bates and served written discovery on the Bank. This report

contains our recommendations based upon the information garnered

during our investigation and the respondents' responses to the

Commission's reason to believe findings.

1/ The Commission also found reason to believe that David L.
lain and Sami I. Bandak violated 2 U.S.C. S 441a(a)(1)(A), but
took no further action.
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II. DISCUSSION

A. PROHIBITED CONTRIBUTIONS

The Federal Election Campaign Act ("the Act") prohibits

corporations and labor organizations from making contributions

in connection with an election. 2 U.S.C. S 441b(a). The

Commission found reason to believe that the Committee accepted

fifteen contributions totaling $4,475 from apparently prohibited

sources. These included nine corporate contributions totaling

$3,600 and six contributions from labor organizations totaling

$875.

The Committee has not provided any evidence that the

apparently prohibited contributions were lawful or that it

refunded the contributions. Therefore, it appears that the

Committee accepted prohibited contributions totaling $4,475 in

violation of 2 U.S.C. S 441b(a).

B. EXCESSIVE CONTRIBUTIONS

1. Contributions Improperly Attributed
To Previous Elections

The Act establishes a $1,000 limit on the amount that an

individual may contribute to a candidate or a committee with

respect to an election. 2 U.S.C. S 441a(a)(l)(A). Similarly, a

candidate or committee may not knowingly accept a contribution

in excess of $1,000. 2 U.S.C. S 441a(f). A contribution will

be deemed to have been made "with respect to" the next election

after it is made, unless the contributor designates it in

writing for another election. 11 C.F.R. S 110.1(b)(2).
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The Commission found reason to believe that the Committee
received 25 excessive contributions totaling $16,460.2/ Of that

amount, 15 contributions totaling $9,335 were received during

the period between the 1988 general election and the 1990

primary election, but were attributed by the Committee to the

1988 general election. The remaining 10 contributions totaling

$7,125 were received during the period between the 1990 primary

election and the 1990 general election, but were attributed to

the 1990 primary.

The Committee has not submitted reattribution letters for

the foregoing excessive contributions or provided any

information demonstrating that those contributions satisfied the

requirements of 11 C.F.R. S i10.l(b)(2) and 11 C.F.R.

S ll0.1(b)(3)(i). Accordingly, it appears that the Committee

accepted a total of $16,460 in excessive contributions with

respect to the 1988 general election and the 1990 primary

election in violation of 2 U.S.C. S 441a(f).

2. Contribution From A Trust Account

On or about May 28, 1990, the Committee received a $2,000

contribution check drawn on the account of a trust called the

"Paul E. Hall 1987 Revocable UTD Trust [for the benefit ofJ

Charles E. Myers, II." A handwritten notation on the memorandum

line of the check states that the check represents contributions

2/ This amount includes a $500 excessive contribution from
Mark A. Battaglia with respect to the 1990 primary, but does not
include a $5,000 contribution in the form of a loan to Mr. Bates
that Mr. Battaglia made on May 25, 1990. Although the loan
constitutes an excessive contribution, it is discussed
separately, infra.
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from the trustee of the trust (and signer of the check), Paul 3.

Hall, and from the beneficiary of the trust, Charles 3. Myers,

II. The check does not indicate the amount of each person's

contribution. The Committee attributed the contribution to Mr.

Hall and Mr. Myers in equal parts -- $1,000 each.

The Committee has demonstrated that the portion of the

check attributed to the beneficiary of the trust, Mr. Myers, was

lawful. However, the Committee has not demonstrated the

lawfulness of the portion of the contribution that it attributed

to the trustee, Mr. Hall. Contributions made with trust funds

normally are attributed to the trust's beneficiaries for

disclosure and contribution limitation purposes. Se_e Advisory

Opinion 1981-52; Advisory Opinion 1978-7. The Committee has not

provided any documentation regarding the ownership of the funds

in the trust account or Mr. Hall's authority to use trust funds

to make contributions in his own name. Nor did Mr. Bates

provide any evidence during his deposition. As such, the entire

amount of the $2,000 check must be attributed to Mr. Myers.

Thus, it appears that the Committee accepted a $1,000 excessive

contribution from Mr. Myers in violation of 2 U.S.C. S 441a(f).

C. LOAN TRANSACTIONS

1. San Diego National Bank Loan

The Committee reported receiving, inter alia, a loan for

$10,000 from Mr. Bates. The Audit staff determined that the

loan was comprised of two $5,000 checks: a cashier's check from
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the San Diego National Bank and a personal check from Mark A.

Battaglia. Both checks were made payable to Mr. Bates.3/

In response to the Interim Audit Report, the Committee

provided a letter from the Bank stating that the check

represented the proceeds of a loan to Mr. Bates. The Committee

conceded that Mr. Bates used the loan proceeds for his campaign.

However, the Committee failed to demonstrate that the loan was

made in the ordinary course of business, as required by

11 C.F.R. S l00.7(b)(ll). Consequently, the Commission found

reason to believe that the loan was a prohibited contribution

from the Bank to the Committee in violation of 2 U.S.C.

S 441b(a).

Evidence collected during our investigation indicates that

the loan met the requirements set forth in the Commission's

regulations. A loan will be deemed to have been made in the

ordinary course of business if it satisfies four requirements:

(1) the loan bears the usual and customary interest rate for the

type of loan involved; (2) the loan is made on a basis which

assures repayment; (3) the loan is evidenced by a written

3/ The Audit staff found copies of the $5,000 checks in the
committee's records and concluded that they had been deposited
directly into the Committee's account. In his deposition, Mr.
Bates asserted that the check copies mistakenly were included in
the Committee's records. Attachment 3 at 9-11. He further
testified that he had deposited the checks in his personal
account at the U.S. House of Representatives Bank and had
written a $10,000 personal check to the Committee. Id. at 72,
80. Because all House Bank records are in the possess-Ton of the
Justice Department, we have not been able to confirm Mr. Bates'
testimony. However, for the Commission's purposes it is
irrelevant what form the funds took when they were transmitted
to the Committee; Mr. Bates has conceded that the actual sources
of the funds were the Bank and Mr. Battaglia.
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instrument; and (4) the loan is subject to a due date or

amortization schedule. 11 C.F.R. 5 l00.7(b)(ll). At his

deposition, Mr. Bates testified that the loan from San Diego

National Bank was a "standard" signature loan, for which the

Bank charged a standard interest rate, that the loan had a

prescribed term of three months, and that the loan was evidenced

by a promissory note from Mr. Bates to the Bank. Mr. Bates

further testified that the loan was repaid. Attachment 3 at 7,

26-28.

Subsequently, the Bank provided this Office with a copy of

Mr. Bates' loan application and the promissory note. According

to those documents, the loan bore an interest rate of 14% and

matured in 90 days. The documentation also reveals that Mr.

Bates was a long-time customer of the Bank, and that the Bank

reviewed his 1988 tax return before approving the loan.

Based on the foregoing, it appears that the loan from San

Diego National Bank to Mr. Bates conformed to the requirements

of 11 C.F.R. S 100.7(b)(l1), and thus was not a prohibited

contribution in violation of 2 U.S.C. S 441b(a). The Office of

General Counsel therefore recommends that the Commission take no

further action against the Committee with respect to the loan

from San Diego National Bank to the Committee. We also

recommend that the Commission take no further action against San

Diego National Bank with respect to the loan.4/

4/ A loan that conforms with the requirements of 11 C.F.R.
T100.7(b)(1l) nevertheless must be reported by the recipient
Committee in accordance with 11 C.F.R. S 104.3(a). Although the
Committee failed to report the source of the loan as San Diego
National Bank, in view of the fact that the loan appears to have
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2. Battaglia Loan

The Commission found reason to believe that Mark A.
Battaglia made an excessive contribution to the Committee inthe form of a $5,000 loan to Mr. Bates in violation of 2 U.S.C.
S 4 41a(a)(1)(A), and that the Committee accepted an excessive
contribution from Mr. Battaglia in violation of 2 U.S.C.

S 441a(f).
In response to the Commission's reason to believe finding,

Mr. Battaglia submitted a letter confirming that he loaned Mr.,4 Bates $5,000. Attachment 2 at 1. Mr. Battaglia asserted that~he considered the loan to be "personal" and not related to Mr.
t Bates' campaign. Id. However, Mr. Battaglia acknowledged that-- the purpose of the loan was to help Mr. Bates defray personal(N expenses that he was having difficulty paying due to expenses" incurred in connection with his congressional campaign. Id." D Mr. Bates also testified that he asked for the loan to coverr his personal expenses so that he could continue to direct all

,D his funds into the campaign.
t Mr. Bates and Mr. Battaglia also provided consistent(N explanations of the manner in which Mr. Bates repaid the loan.

In particular, in 1991, following Mr. Bates' departure from the
Congress, Mr. Battaglia retained Mr. Bates to perform
consulting services in connection with a proposal Mr.
Battaglia's company made to lease parking lots at the United

(Footnote 4 continued from previous page)been lawful, and in order to promote the expeditious resolutionof this case, this Office recommends that the Commission take noaction regarding the reporting violation.
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States-Mexican border from the General Services Administration.

Attachment 2 at 2. Mr. Bates and Mr. Battaglia both stated

that, in lieu of cash payments for his work, Mr. Bates' debt to

Mr. Battaglia was forgiven. I d.; Attachment 3 at 16-18, 19-25.

Mr. Battaglia submitted documentary evidence indicating that

Mr. Bates actually performed services for him during 1993.

Attachment 2 at 4-12, 14. In addition, while he has not

furnished copies of these documents, Mr. Bates testified that

he reported the loan forgiveness on his 1991 income tax return

and on a lobbyist disclosure report he filed with the Clerk of

the House of Representatives in 1991. Attachment 3 at 24-25.5/

A loan to a candidate made in connection with a federal

election constitutes a contribution to the candidate's

committee. 11 C.F.R. S 102.7(d). See Buckley v. Valeo, 424

U.S. 1 (1976); FEC v. Haley Congressional Committee, 852 F.2d

1111 (9th Cir. 1988) (guarantees of bank loan to candidate were

contributions); FEC v. Webb for Congress, No. 89-664-CIV-5-BO

(E.D.Nq.C. Jan. 2, 1991) (loan from candidate's mother to

candidate was a contribution). Therefore, it appears that Mr.

Battaglia's loan to Mr. Bates constitutes a contribution to the

Committee. The legality of a loan is determined at the time

the loan is made. 11 C.F.R. S l00.7(a)(1)(i)(B). As such, the

5/ Although Mr. Bates' repayment arrangement with Mr.
• attaglia raises concerns, the Department of Justice has
investigated the transaction and determined not to take any
action. See Attachment 1 at 10 (Letter from Deputy Assistant
Attorney Ge6neral John C. Keeney to Jim Bates, dated April 21,
1994).
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fact that Mr. Bates repaid Mr. Battaglia does not obviate the

violation. 11 C.F.R. S 100.7(a)(l)(i)(A).

3. Checks Drawn on Mr. Bates' Account at
the House of Representatives Bank

Mr. Bates made three loans totaling $20,300 to the

Committee in the form of checks drawn on his account at the

House of Representatives Bank. Mr. Bates has stated publicly

that he had insufficient funds in his House Bank account to

make the loans to his campaign committee, and that he funded

the loans by use of overdrafts. Leonard Bernstein, Bates Used

Overdrafts As Campaign Loans, Los Angeles Times, March 21,

1992. See also Glenn R. Simpson, Members on List of Bank

Abusers Loaned Funds to Own Campaigns, Roll Call, March 19,

1992. Moreover, at his deposition, Mr. Bates confirmed that

the loans were made with overdrafts, and that he knew his

account held insufficient funds at the time he made the loans.

Attachment 3 at 12-15.

The foregoing demonstrates that Mr. Bates' loans to the

Committee from his House Bank account were not made with his

personal funds, as provided in 11 C.F.R. S 110.10. Therefore,

it appears that Mr. Bates violated 11 C.F.R. $ 110.9(a) by

making contributions from funds other than personal funds, and

the Committee violated 11 C.F.R. S 110.9(a) by accepting the

loans from Mr. Bates.
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D. CHECKS PAID ON INSUFFICIENT FUNDS
The Committee maintained its checking account at the San

Diego National Bank. Based on a review of the Committee's
checking account statements, the Audit staff reported that the
Bank honored 32 checks totaling $178,639.49 at times when the
Committee's account contained insufficient funds. In light of
the Audit staff's analysis, the Commission found reason to
believe that the Bank made and the Committee received
prohibited contributions. However, the evidence now indicates
that, with two relatively small exceptions, the Bank did not

,, honor NSF checks.
t , During the audit process, the Committee submitted a letter

-- from Murray L. Galinson, President/CEO of San Diego National

< Bank, stating that:

overdrafts were handled either by a deposit being. made to cover the overdraft before the check wasreturned or the check was returned where there was- not a sufficient deposit.
) The Audit staff advised this Office that Mr. Galinson's letter

appeared to be inconsistent with the Committee's bank
statements, which indicated that a lag of one to three days
elapsed from the time that the Bank honored the Committee's
overdrafts to the time the Committee deposited funds to cover

the checks.
During the investigation, the Bank resolved the apparent

discrepancy between Mr. Galinson's letter and the Audit staff's
analysis of the Committee's bank statements. First, the Bank
submitted an affidavit from Joyce Chewning, Senior Vice
President, stating that the Bank had reviewed the Committee's
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account "for overdraft activity" and that all checks presented

against an NSF balance, except two, "were either returned or a

check was received to cover the NSF balance . . ." Attachment

4 at 2. Additionally, the Bank submitted a "General Statement"

from Ms. Chewning explaining that the Bank posted checks to the

Committee's account immediately upon receipt, but did not

actually honor the checks if the account contained insufficient

funds. Attachment 4 at 3. Rather, the Bank called the

Committee and informed it that a potential overdraft existed.

Id. If the Committee deposited funds to cover the check within

24 hours, then the Bank honored the check; if not, the Bank

returned the check to the Committee. Id.

The Bank's explanation is consistent with Mr. Bates'

deposition testimony that the Bank would not honor NSF checks.

Like the Bank, Mr. Bates averred that upon receipt of a check

drawn against insufficient funds, the Bank would post the check

to the Committee's account, then advise the Committee that the

check would be dishonored unless additional deposits were made.

Mr. Bates characterized the apparent discrepancy between the

Committee's deposits and withdrawals as a matter of timing.

Attachment 3 at 2-6. Although the Bank would post checks to

the Committee's account upon receipt, it would not honor those

checks until the Committee had deposited sufficient funds. The

interval between the posting of the checks and the deposit of
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the funds created the appearance of an overdraft; however, no
Bank funds were expended.7/

The Bank identified two apparent overdrafts that it could

not explain: (1) on August 15, 1988, the Committee had an

overdrawn balance of $177.95 that was covered by a $2,465

deposit on August 17, 1988; and (2) on September 20, 1990, the

Committee had an overdrawn balance of $2,121.87 that was

covered by a $10,365 deposit on September 24, 1990. Attachment

2 at 2. Due to the age of these transactions and the

relatively small amounts and short time periods involved, we

recommend that the Commission not pursue these apparent

violations of the Act.

In light of the foregoing, it appears that the Bank did

not honor a material number of Committee checks drawn on

insufficient funds. We therefore recommend that the Commission

take no further action against the Committee for violating

2 U.S.c. S 441b(a) with respect to overdraft checks. We

further recommend that the Commission take no further action

against San Diego National Bank.

7/ The Committee's disbursement practices were less than
Tdeal. For example, Mr. Bates stated that he authorized checks
to be drawn on insufficient funds, with the expectation that
money would be raised to cover the checks before they cleared
the Committee's account. Attachment 3 at 2-5. In addition, Mr.
Bates described the Bank's refusal to cover overdrafts as a
"sore point" between the Committee and the Bank, and
acknowledged that he had no knowledge of Commission regulations
governing overdraft protection. Id. at 5-6.
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K. REPORTING VIOLATIONS

1. Reporting of Loans Received

The Act and Commission regulations provide that a

candidate's authorized committee must report all loans made to

the committee by the candidate or any other person. 2 U.s.c.

55 434(b)(2)(G) and (H); 2 U.S.C. S 434(b)(3)(E); 11 C.F.R.

S 104.3(a)(3)(vii). The Committee appears to have violated

this requirement with respect to loans purportedly from Mr.

Bates to the Committee totaling $30,300. As discussed

previously, the funds for those loans actually originated with

Mr. Battaglia, San Diego National Bank and the House of

Representatives Bank. Accordingly, the reports filed by the

Committee do not accurately state the source of funds for the

loans in question. Therefore, it appears that the Committee

violated 2 U.S.C. SS 434(b)(2) and (3).

2. 48 Hour Notices

A candidate or committee must notify the Clerk of the

House of Representatives within 48 hours after receiving a

contribution of $1000 or more, if that contribution is received

less than twenty days and more than 48 hours before an

election. 2 U.S.C. S 434(a)(6)(A). See also 11 C.F.R.

$ 104.5(f). Such notification shall be in writing and shall

identify the contributor, the amount of the contribution, and

the date received. Id.

The primary election in California was held on June 5,

1990. Therefore, the Committee was required to notify the

Clerk of the House of Representatives of any contribution of
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$1000 or more received between May 17, 1990 and June 2, 1990.
Dur~ing this period, the Committee received five contributions

totaling $5,000 that gave rise to the 48 hour notification

requirement. The Committee, however, failed to file the

required 48 hour notices.

The general election in California was held on November 6,

1990. Therefore, the Committee was required to notify the

Clerk of the House of Representatives of any contribution of

$1000 or more received between October 18, 1990 and November 3,

1990. During this period, the Committee received twelve

contributions totaling $14,925 that gave rise to the 48 hour

notification requirement. The Committee, however, failed to

file the required 48 hour notices.

The Committee's previous treasurer conceded that she had

misinterpreted the regulation that sets forth the 48 hour

notice requirement. At his deposition, Mr. Bates acknowledged

that the Committee had not filed the required 48 hour notices,

stating that the Committee's failure to do so was an oversight.

Attachment 3 at 29-30. Mr. Bates' explanation is credible, but

not exculpatory.

Therefore, it appears that the Committee failed to timely

notify the Clerk of the House of Representatives of

contributions of $1,000 or more that the Committee received

between two and twenty days before the primary and general

elections in violation of 2 U.S.C. S 434(a)(6)(A).
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3. Itemization of Expenditures

A Committee must report the name and address of each

person to whom the Committee made an aggregate expenditure in

excess of $200 during the calendar year to meet an operating

expense, together with the date, amount and purpose of such

operating expenditure. 2 U.S.C. S 434(b)(5)(A). See also

11 C.F.R. 104.3(b)(4)(i). The Commission found reason to

believe that the Committee failed to itemize $20,998 in

expenditures that were identified on a schedule the Audit staff

provided to the Committee. Our investigation has not disclosed

any evidence to refute the Commission's finding. Therefore, it

appears that the Committee violated 2 U.S.C. S 434(b)(5)(A).

4. Recordkeepinlg for Disbursements

The treasurer of a committee must keep an account of the

name and address of every person to whom a disbursement is

made, the date, amount and purpose of the disbursement and, for

each disbursement over $200, a receipt, invoice or canceled

check. 2 U.S.C. S 432(c)(5); see also 11 C.F.R. S 102.9(b)(2).

The Committee did not maintain canceled checks for

disbursements made during calendar year 1989. Moreover, the

Committee declined to procure copies of the checks from the

Bank and submit them to the Audit staff, stating that it lacked

sufficient funds to do so. The Audit Division reports that the

absence of the canceled checks significantly limited its review

of $62,222 in Committee disbursements during 1989.
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In light of the foregoing, it appears that the Committee
failed to maintain proper recordkeeping for disbursements, in

violation of 2 U.s.c. s 432(c)(5).

F. DAVID L. BAIN AND SAMI I. BAN DAK

On January 10, 1995, the Commission found reason to

believe that David L. Bain and Sami I. Bandak made excessive

contributions to the Committee in violation of 2 U.S.C.

S 441a(a)(1)(A), but took no further action. At the time, this

Office did not formally recommend that the Commission close the

file in this matter with respect to Mr. Bain and Mr. Bandak.

We now recommend that the Commission do so.

III. CONCILIATION

A. MR. BATES AND THE COMMITTEE

By letter dated February 15, 1995, Mr. Bates requested to

enter into pre-probable cause conciliation negotiations with

the Commission. Attachment 1. At his deposition, on March 31,

1995, Mr. Bates reiterated his interest in pre-probable cause

conciliation. In light of Mr. Bates' testimony and the

information we have obtained from other sources, we recommend

that the Commission enter into pre-probable cause conciliation

with Mr. Bates and the Committee.
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B. Mark A. Battaglia
The Office of General Counsel also recommends that the

Commission offer to enter into pre-probable cause conciliation

with Mr. Battaglia and approve the attached proposed
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conciliation agreement.

IV. RECOMMENDATIONS

1. Take no further action against Jim Bates for Congress,
Inc. and Jim Bates, as Treasurer, with respect to the
loan from San Diego National Bank to Jim Bates and the
checks drawn on insufficient funds on the Committee's
account at San Diego National Bank;

2. Enter into conciliation prior to a finding of probable
cause to believe with Jim Bates and Jim Bates for
Congress, Inc. and Jim Bates, as Treasurer, with
respect to the remaining violations of 2 U.S.C.
5 441b(a) and the violations of 2 U.S.C. 55 432(c)(5),
434(a)(6)(A), 434(b)(2) and (3), 434(b)(5)(A),
441a(f), and 11 C.F.R. 110.9(a);

3. Enter into conciliation prior to a finding of probable
cause to believe with Mark A. Battaglia;

4. Take no further action against San Diego National Bank
and close the file as to this respondent;

5. Close the file in this matter as to David L. Bain and
Sami I. Bandak;

6. Approve the attached conciliation agreements; and

7. Approve the appropriate letters.

Lawrence M. Noble
General Counsel

Associate (Ineral Counsel

I 
L
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Attachments
1. Letter from Jim Bates to Danny L. McDonald(February 15, 1995)2. Letter from Mark A. Battaglia to James S. Portnoy(February 23, 1995)3. Excerpts from Transcript of Deposition of Jim Bates(March 31, 1995)4. Letter from Murray Galinson to James S. Portnoy

(February 13, 1995)
5. Conciliation Agreements

Staff Assigned: James S. Portnoy

(Nm

t~2~A~ ~



BEFORE THE FEDERAL ELECTION COSUISSION

In the Matter of )) MUR 4166
Jim Bates for Congress, and )
Jim Dates, au Treasurer,)
i i1.)

CORRECTED CERTIFICATION

I, Marjorie W. Emons, recording secretary for the

Federal Election Commission executive session on

, September 26, 1995, do hereby certify that the Comission

-- decided by a voeo of 4-2 to take the following actions

Nin MUR 4166:

4) 1. Take no further action against Jim Dates
for Congress, Inc. and Jim Dates, as

/ Treasurer, with respect to the loan from
San Diego National Dank to Jim Dates and

: the checks drawn on insufficient funds on
~the Committee's account at San Diego
National Dank;

2. Enter into conciliation prior to a finding
of probable cause to believe with Jim Dates
and Jim Dates for Congress, Inc. and Jim
Dates, as Treasurer, with respect to the
training violations of 2 U.S.C. 5 441b(a)
and the violations of 2 U.S.C. 55 432(c) (5),
434(a})(6) (A), 434(b})(2) and (3), 434(b) (5) (A),
441a(f), and 11 C.F.R. 5 110.9(a);

(continued)

• i :



Page 2Federal Election Commission
Certification for KUR 4166
September 26, 1995

3. inter into conciliation prior to a finding
of probable cause to believe with Mark A.
Battaglia;

4. Take no further action against San Diego
National Bank and close the file as to this
respondent;

5. Close the file in this matter as to David L.
Bain and Sami I. Bandak;

6. Approve the conciliation agreements recolmended
in the General Counsel's September 8, 1995
report; and

7. Approve the appropriate letters as recoinended
in the General Counsel's September 8, 1995
report.

Comissioners Elliott, McDonald, KcGarry, and Thoms

voted affirmatively for the decision; Comissioners

Aikens and Potter dissented.

Attest:

cretary of the Commission
Date
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€(7itober 2, 1995

Murray L. Galinson, President/CEO
San Diego National Bank
Post Office Box 12605
1420 Kettner Boulevard
San Diego, California 92112

RE: MUR 4166

De-ar Mr Galinson

On January 10, 1995, the Commission found reason to believe that San Diego
National Bank violated 2 U.S.C. § 441b(a). On February 16, 1995, you submitted a
response to the Commission's reason to believe findings.

After considering the circumstances of the matter, the Commission determined on
September 26, 1995, to take no further action against San Diego National Bank and
closed the file as it pertains to San Diego National Bank. The file will be made public
within 30 days after this matter has been closed with respect to all other respondents
involved.

You are advised that the confidentiality provisions of 2 U.S.C. § 437g(aXI12XA)
still apply with respect to all respondents still involved in this matter. The Commission
will notify you when the entire file has been closed.

If you have any questions, please contact me at (202) 219-3690.

Sincerely,

Lorraine E. Raushe,bush

Attorney
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FEDERAL ELECTION COMMISSION
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O.'tober 2, 1995

Mark Battaglia
1 127 F Avenue
Coronado, CA 92118

RE: MUR 41!66

Dear Mr. Battaglia:

On January 10, 1995, the Federal Election Commission found reason to believe that you
N', violated 2 U.S.C. § 441a(aXIXA). On September 26, 1995, the Commission determined to enter

into negotiations directed toward reaching a conciliation agreement in settlement of" this matter
prior to a finding of probable cause to believe.

.=.. Enclosed is a conciliation agreement that the Commission has approved in settlement of
this matter. If you agree with the provisions of the enclosed agreement, please sign and return it,

(- along with the civil penalty, to the Commission. In light of the fact that conciliation
- negotiations, prior to a finding of probable cause to believe, are limited to a maximum of 30

days, you should respond to this notification as soon as possible.

~If you have any questions or suggestions for changes in the agreement, or wish to arrange
a meeting in connection with a mutually satisfactory conciliation agreement, please contact me

- at (202) 219-3690.

Sincerely, .---

-- Lorraine E. Raushenbush
Attorney

Enclosure
Conciliation Agreement
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Jim Bates
Route 2
Box 85
Homedale, Idaho 83628

RE: MUR 4166
Jim Bates; Jim Bates for Congress
Committee, and Jim Bates as

~~~Dear Mr. Bates: tesrr

On January 10, 1995, the Federal Election Commission Ibund reason to believe that theo,, Jim Bates for Congress Committee and you, as treasurer, violated 2 U.S.C. §§ 432(c)(5),-- 4 34(aX6XA), 434(b)(2) and (3), 434(b)(5XA), 441a(O, 441b(a) and 11 C.F.R. § I 10.9(a), andc that you violated 11I C.F.R. § 110.9(a). At your request, on September 26, 1995, theCommission determined to enter into negotiations directed toward reaching a conciliationagreement in settlement of this matter prior to a finding of probable cause to believe.

Enclosed is a conciliation agreement that the Commission has approved in settlement of~this matter, if you agree with the provisions of the enclosed agreement, please sign and return it,3 along with the civil penalty, to the Commission. In light of the fact that conciliationnegotiations, prior to a finding of probable cause to believe , are limited to a maximum of 30' " days, you should respond to this notification as soon as possible.

If you have any questions or suggestions for changes in the agreement, or wish to arrangea meeting in connection with a mutually satisfactory conciliation agreement

Sincerely,,,.

Lorraine E. Raushenbush
Attorney

Enclosure
Conciliation Agreement
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.JaI-ama.

August 30, 1995

Real Estate Services
810 Lehigh Avenue
Chula Vista, CA 91913

Dear Friend:

I want to thank you for your generous support of my past campaigns. It has
been genuinely appreciated.

In August of 4 , the Federal Election Conmmission conducted an audit of my
" campaign account. Several discrepancies became apparent, and one of those
,, involved your contribution in 1990.

- Unfortunately, your contribution of $100 was issued from a corporate bank
account. Importantly, campaign finance law prohibits contributions issued

\ from corporate counts.

. Please provide a contribution remitted from your personal account, and I will
return the corporate contribution. By sending the appropriate check, the net

~result will correct the prohibited contribution.
-i3

Thank you for your help in resolving this problem.

: Sincerely,

P.S. My local mailing address is 3609 4th Avenue, San Diego, CA 92103, and .....

my phone number in Idaho is (208) 337-5037.
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August 30, 1995 '

i

Bicycle Club, Inc. "
7301 Eastern Avenue
Bell Gardens, CA 92105I

Dear Friend:

I want to thank you for your generous support of my past campaigns. It has
been genuinely appreciated.

(N-) l992._ "
In August of 196 the Federal Election Commission conducted an audit of my
campaign account. Several discrepancies became apparent, and one of those

',involved your contribution in 1990.a

Unfortunately, your contribution of $1,000 was issued from a corporate bank
, account. Importantly, campaign finance law prohibits contributions issued

from corporate accounts. }'

,"" Please provide a contribution remitted from your personal account, and I will
~return the corporate contribution. By sending the appropriate check, the net

result will correct the prohibited contribution.
f)

Thank you for your help in resolving this problem.

Sincerely, a~

1.'

P.S. My local mailing address is 3609 4th Avenue, San Diego, CA 92103, and

my phone number in Idaho is (208) 337-5037.

4t~



t August 30, 1995

Aguirre & Eckmann
1060 Eighth Avenue, Ste. 200
San Diego, CA 92101

Dear Mr. Aguirre:
I want to thank you for your generous support of my past campaigns. It hasbeen sincerely appreciated.

" 992 ,- -,\ In August of 4-990; the Federal Election Commission conducted an audit of mycampaign account. Several discrepancies became apparent, and one of those' involved your contribution in 1990.
Unfortunately, your contribution of $1,000 was issued from a corporate bankaccount. Importantly, campaign finance law prohibits contributions issued

~from corporate accounts.
:" Please provide a contribution remitted from your personal account, and I will~return the corporate contribution. By sending the appropriate check, the net,--> result will correct the prohibited contribution.

\" Thank you for your help in resolving this problem.

Sincerely,

P.S. My local mailing address is 3609 4th Avenue, San Diego, CA 92103, and
my phone number in Idaho is (208) 337-5037.

, s *

4~.t



August 30, 1995

Fiesta Catering
9360 Dowdy Drive
San Diego, CA 92126

Dear Friend:

I want to thank you for your generous support of my past campaigns. it has
been sincerely appreciated.

, - In August of 1990, the Federal Election Commission conducted an audit of my
campaign account. Several discrepancies became apparent, and one of those

' involved your contribution in 1990.

N Unfortunately, your contribution of $300 was issued from a corporate bank
€.\! account. Importantly, campaign finance law prohibits contributions issued
- from corporate accounts.

Please provide a contribution remitted from your personal account, and I will
~return the corporate contribution. By sending the appropriate check, the net
, result will correct the prohibited contribution.

" Thank you for your help in resolving this problem.

(. ,.
Sincerely,

Bates

P.S. My local mailing address is 3609 4th Avenue, San Diego, CA 92103, and
my phone number in Idaho is (208) 337-5037.

*



Ib August 30, 1995

Charcoal House Restaurant
9566 Murray Drive
La Mesa, CA 92141

Dear Mr. Najor:

I want to thank you for your generous support of my past campaigns. It'has
been sincerely appreciated.

iif).
r in August of t9907the Federal Election Commission conducted an audit of mycampaign account. Several discrepancies became apparent, and one of those
' ' involved your contribution in 1990.

Unfortunately, your contribution of $500 was issued from a corporate bankL~xj account. Importantly, campaign finance law prohibits contributions issued
-. from corporate accounts.

" " Please provide a contribution remitted from your personal account, and I will,,r return the corporate contribution. By sending the appropriate check, the net
result will correct the prohibited contribution.

,, Thank you for your help in resolving this problem.

o,, 
Sincerely,

im ;ates

P.S. My local mailing address is 3609 4th Avenue, San Diego, CA 92103, and
my phone number in Idaho is (208) 337-5037.

Es



~August 30, 1995

Insurance Unlimited
of San Diego County

7750 El Camino Real, Suite 2E
La Costa, CA 92009

Dear Friend:

I want to thank you for your generous support of my past campaigns. It has,,o been genuinely appreciated.

In Auus O[~ teFederal Election Commission conducted an audit ofmy,, campaign account. Several discrepancies became apparent, and one of those
involved your contribution in 1990.

¢\j Unfortunately, your contribution of $100 was issued from a corporate bankaccount. Importantly, campaign finance law prohibits contributions issued
' " from corporate accounts.

,,r Please provide a contribution remitted from your personal account, and I willreturn the corporate contribution. By sending the appropriate check, the net:, result will correct the prohibited contribution.

Thank you for your help in resolving this problem.

Sincerely,

P.S. My local mailing address is 3609 4th Avenue, San Diego, CA 92103, and
my phone number in Idaho is (208) 337-5037.

• :Jal



August 30, 1995

Jacquelin D. Trestrail, M.D.
Medical Corporation
2400 East 4th Street
National City, CA 92150

Dear Dr. Trestrail:

r,,,.I want to thank you again for your generous support of my past campaigns. It
r .. has been genuinely appreciated.
o,,In August of 1,the Federal Election Commission conducted an audit of my
-- " campaign account. Several discrepancies became apparent, and one of those

(NJ involved your contribution in 1990.

N" Unfortunately, your contribution of $150 was issued from a corporate bank
., account. Importantly, campaign finance law prohibits contributions issued

from corporate accounts.

- Please provide a contribution remitted from your personal account, and I will
return thle corporate contribution. By sending the appropriate check, the net

\ result will correct the prohibited contribution.

(N',
Thank you for your help in resolving this problem.

Sincerely,

P.S. My local mailing address is 3609 4th Avenue, San Diego, CA 92103, and
my phone number in Idaho is (208) 337-5037.
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August 30, 1995

Carlton A. Hargrave
DBA McDonalds
28100 Front St.
Temecula, CA 92390

Dear Mr. 1-argrave:

! want to thank you for your generous support of my past campaigns. It has
been genuinely appreciated.

coIn August of TIthe Federal Election Commission conducted an'audit of my
:- campaign account. Several discrepancies became apparent, and one of those

involved your contribution in 1990.

"-- Unfortunately, your contribution of $200 was issued from a corporate bank
C',l account. Importantly, campaign finance law prohibits contributions issued

from corporate accounts.

,. Please provide a contribution remitted from your personal account, and I will
return the corporate contribution. By sending the appropriate check, the net

r result will correct the prohibited contribution.

Thank you for your help in resolving this problem.

o,, Sincerely,

P.S. My local mailing address is 3609 4th Avenue, San Diego, CA 92103, and
my phone number in Idaho is (208) 337-5037.



August 30, 1995

Real Estate Services
810 Lehigh Avenue
Chula Vista, CA 91913

Dear Friend:

I want to thank you for your generous support of my past campaigns. It has
been genuinely appreciated.

lqi99 - .r- In August of -1996, the Federal Election Commission conducted an audit of mycampaign account. Several discrepancies became apparent, and one of those" involved your contribution in 1990.

Unfortunately, your contribution of $100 was issued from a corporate bank- account. Importantly, campaign finance law prohibits contributions issued
~from corporate accounts.

:" Please provide a contribution remitted from your personal account, and I willreturn the corporate contribution. By sending the appropriate check, the net
result will correct the prohibited contribution.

)
, . Thank you for your help in resolving this problem.

(N, Sincerely,

P.S. My local mailing address is 3609 4th Avenue, San Diego, CA 92103, andmy phone number in Idaho is (208) 337-5037.

________ 9
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October 214, 1995

Mark A. Battaglia1127 F Avenue Via Federal Express
Coronado, California 92118 #5396362731
(619) 435-3040 Fax (619) 425-6916

Federal Election Commiiss ion
Attn: Ms. Lorraine E. Raushenbush
999 "E" Street. N.W.
Washington, D.C. 20463
(202) 219-3690

RE: MUR 4166

MUR 3585 (Conciliation Agreement)

Dear Ms. Raushenbush:

I am in receipt of your letter dated October 2, 1995.

Enclosed please find a signed Conciliation Agreement

and check #3053 in the amount of $1300.00.

Upon receipt please send me a fully executed copy of
the enclosed Conciliation Agreement.

Thank you very much.

Sincrey,.

Mark A. Battagl a

MAB:j
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TWO WAY MEMORANDWM

TO : OGC, Docket

-- FROM: Rosa E. Swinton
- Accounting Technician

~SUBJECt: Account Determination for Funds Received

We recently received a check from
c'a _ , check number at

/0/ /75 , and in the amount . .SAttacred i's a copy of the check and any corre s'jfence that*. was forwarded. Please indicate below the account into whichit should be deposited, and the MUR number and name.

TO: Rosa B. Swinton
Accounting Technician

t FROM: 0GC, Docket G..

,,nreference to the. above check in the amount of
, the MUR number is and in the name of4'/. . The account intoWhih it should be~deposited is indicated below:
SBudget Clearing Account (OCC), 95F3875.16

__Civil Penalties Account, 95-1099.160

Other: __ _ _ _ _ _ _ _ _ _ _ _ _



PAY TO TH114 fr. ,

IabSmD~q.. CA 92101

MEMO____________w

3053 jo
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S
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FEDERAL ELECTION COMMISSION
WASH4INGTON. D.C.24

November 1, 1995

To Whom It May Concern:
We are returning your correspondence and check dated10/26./95 , in the amount of $1,300.00 , for the reasonindicated below.

xx Check not signed
Check not made to proper payee. The check must bemade payable to the "Federal Election Commission" e

The numeric amount does not agree with the written
amount

__Other:

Please take the appropriatematerial to us. If you have any
219-3786.

action and return thequestions, please call (202)

S nerely,

Rosa H. Swinton
Accounting Technician

Enclosure

N



In the Matter of

Mark A. Battaglia

RECEIVEDFEDERAL ELECTION
BEFORE THE FEDERAL ELECTION COMMISSION ONI$SION

SECRETARIAT
) i 13 Io 1 '5
) MUR 4166 h3 IoA '

), SENSITIVE
GENERAL COUNSEL'S REPORT

I. BACKGROUND

Attached is a conciliation agreement which has been signed by respondent Mark A.

Battaglia. The attached agreement contains no changes from the agreement approved by the

Commission on September 26, 1995, and we have received a check for the $1 !,300.00 civil

penalty.

II. RECOMMENDATIONS

1. Accept the attached conciliation agreement with respondent Mark A. Battaglia.

2. Close the file with respect to this respondent.

3. Approve the appropriate letter.

Lawrence M. Noble
General Counsel

i/t
D~e- l im Bright-Coltman

Associate General Counsel

Attachment
1. Conciliation Agreement

Staff Assigned: Lorraine E. Raushenbush



BEFORE THE FEDERAL ELECTION COMM4ISSION

In the Matter of )
)MUR 4166

Mark A. Battaglia )
)

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on November 24, 1995,

the Commission decided by a vote of 5-0 to take the following

actions in MUR 4166:

1. Accept the conciliation agreement with
respondent Mark A. Battaglia, as recommended
in the General Counsel's report dated
November 9, 1995.

2. Close the file with respect to this respondent.

3. Approve the appropriate letter, as recommended in
the General Counsel's Report dated November 9, 1995.

Commissioners Aikens, Elliott, McDonald, McGarry, and

Thomas voted affirmatively for the decision.

Attest:

--Date (tarorie W. Emmons
Serary of the Commission

Received in the Secretariat: Mon., Nov. 13, 1995 11:03 a.m.
Circulated to the Commission: Mon., Nov. 13, 1995 4:00 p.m.
Deadline for vote: Fri., Nov. 24, 1995 4:00 p.m.

1 rd



FEDERAL ELECIION C'OM\ISSIO\)

November 29. 1995

Mark A. Battaglia
1 127 F Avenue
Coronado, CA 9211 !8

RE: MUR 4166
Mark A. Battaglia

Dear Mr. Battaglia:

\O On November 24, 1995, the Federal Election Commission accepted the signed
, conciliation agreement and civil penalty submitted by you in settlement of a violation of

2 U.S.C. § 441a(aXl)(A), a provision of the Federal Election Campaign Act of 1971, as amended
("the Act"). Accordingly, the file has been closed in this matter as it pertains to you.

.",1 This matter will become public within 30 days after it has been closed with respect to all
other respondents involved. Information derived in connection with any conciliation attempt will

" not become public without the written consent of the respondent and the Commission. S
, 2 U.S.C. § 437g(aX4XB). The enclosed conciliation agreement, however, will become part of

the public record.
-4

- You are advised that the confidentiality provisions of 2 U.S.C. § 437g(a)( 12)(A) still
apply with respect to all respondents still involved in this matter. The Commission will notify
you when the entire file has been closed.

Enclosed you will find a copy of the fully executed conciliation agreement for your files.
If you have any questions, please contact me at (202) 219-3690.

Sincerely,

Lorraine E. Raushenbush
Attorney

Enclosure
Conciliation Agreement



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )

Mark A. Battaglia ) MUR 4166
)

CONCI LIATION AGREEMENT

This matter was initiated by the Federal Election

Commission ("Commission"), pursuant to information ascertained

in the normal course of carrying out its supervisory

responsibilities. The Commission found reason to believe that

Mark A. Battaglia ("Respondent") violated 2 U.S.C.

S 441a(a)(l)(A).

NOW THEREFORE, the Commission and the Respondents, having

participated in informal methods of conciliation, prior to a

finding of probable cause to believe, do hereby agree as

follows:

I. The Commission has jurisdiction over the Respondent and

the subject matter of this proceeding, and this agreement has the

effect of an agreement entered pursuant to 2 U.S.C.

S 437g(a)(4)(A)(i).

II. Respondent had a reasonable opportunity to demonstrate

that no action should be taken in this matter.

III. Respondent enter voluntarily into this agreement with

the Commission.
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IV. The pertinent facts in this matter are as follows:

1. Jim Bates was a candidate for re-election to the

United States House of Representatives from the State of

California in the Democratic primary election held on June 5,

1990 and the general election held on November 6, 1990. Jim

Bates for Congress Committee was the authorized committee of

Mr. Bates.

2. Pursuant to 2 U.S.C. S 441a(a)(1)(A), it is

unlawful for any person to make contributions to any

candidate and his authorized political committees with

respect to any election for federal office which, in the

aggregate, exceed $1,000.

S3. On or about January 26, 1989, Respondent

.4 contributed $1,000 to the Committee with respect to the 1990

. primary election.

4. On or about May 25, 1990, Mr. Bates solicited a

-4 $5,000 loan from Respondent. Mr. Bates sought the loan to

' pay personal expenses in order that he could contribute all

"' his personal funds to the Committee. The loan therefore was

a contribution from Respondent to the Committee. Because the

loan was made prior to the 1990 primary election, it was a

contribution with respect to the 1990 primary election.

5. Mr. Bates repaid the loan to Respondent by

providing consulting services to Respondent in 1991, after

Mr. Bates' term of office had expired.
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6. Respondent legally could not contribute more than

$1,000 to the Committee with respect to the 1990 primary

election. Therefore, Respondent made a $5,000 excessive

contribution to the Committee.

V. Respondent violated 2 U.S.C. S 441a(a)(1)(A).

VI. Respondent will pay a civil penalty to the Federal

Election Commission in the amount of $1,300 pursuant to 2 U.S.C.

S 437g(a)(5)(A).

VII. The Commission, on request of anyone filing a complaint

under 2 U.S.C. S 437g(a)(l) concerning the matters at issue

herein, or on its own motion, may review compliance with this

agreement. If the Commission believes that this agreement or any

requirement thereof has been violated, it may institute a civil

action for relief in the United States District Court for the

District of Columbia.

VIII. This agreement shall become effective as of the date that

all parties hereto have executed same and the Commission has

approved the entire agreement.

IX. Respondents shall have no more than 30 days from the date

this agreement becomes effective to comply with and implement the

requirements contained in this agreement and to so notify the

Commission.
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X. This Conciliation Agreement constitutes the entire

agreement between the parties on the matters raised herein, and no

other statement, promise, or agreement, either written or oral,

made by either party or by agents of either party, that is not

contained in this written agreement shall be enforceable.

FOR THE COMMISSION:

Lawrence M. Noble
General Counsel

~Associate de( neral Counsel

.. FOR THE RESPONDENTS:

( Name )
.' (Position)

4'

bat~

DatIl
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TOWAY MEMORANDUN

0CC, Docket

Rosa E. Swinton
Accounting Technician

SUBJECt: Account Determination for Funds Received
We recently received a check from

_____________________ check number
Attc~d acopy of the check and any correspnence thatwas forwarded. Please indicate below the account into whichit should be deposited, and the MUR uimber and name.

Rosa E. SwintonAccounting Technician

In reference to the above check in the amount of$ DO the I4ue number is _ji4i n in the nme of
3" 11 P. e~l •-The account intowhich it should bedepos td is inicated below:

_/ Budget Clearing Account (OC), 95F3875.16

__ Civil Penalties Account, 95-1099.160

O t h e r : _ _ _ _ _

Iga ture G-Q~~rM

TO:

FROM:

FROM:
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REC~tyEc

BEFORE THE FEDERAL ELECTION cc w~ifaA LCI1

SECRETARIAT

In the Matter of Jim Bates; ) JM '1 10 22 AN 'S]
Jim Bates for Congress, and Jim Bates, as )
treasurer ) sENSIIVE

) MuR 4166
)

GENERAL COUNSEL'S REPORT

!. BACKGROUND

On January 10, 1995, the Commission found reason to believe that Jim Bates for

Congress and Sandra Kennedy, as treasurer, ("Committee") violated 2 U.S.C. §§ 432(c)(5),

434(a)(6)(A), 434(b)(2) and (3), 434(b)(5)(A), 441a(f), 441b(a) and 11 C.F.R. § 110.9(a), and

that Jim Bates violated I1I C.F.R. § 110.9(a).' On September 26, 1995, the Commission

authorized this Office to enter into negotiations with Mr. Bates, and the Committee, directed

towards reaching a conciliation agreement in settlement of this matter prior to a finding of

probable cause to believe.

S Jim Bates became treasurer of the Committee effec~tive February 15, 1995.
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i!!. RECOMMENDATIONS

1. Accept the attached conciliation agreement with Jim Bates for Congress, and Jim
Bates, as treasurer.

2. Close the tile.

3. Approve the appropriate letters.

Lawrence M. Noble
General Counsel

/I
BY: ' m

Associate General Counsel



BEFORE TEE FEDERAL ELECTION COSISXON

In the Matter of

Jim Bateu for Congress and Jim
Bates, am treasurer.

IIUR 4166

I, Marjorie W. Emons, Secretary of the Federal Election

Comission, do hereby certify that on January 16, 1996, the

Commission decided by a vote of 5-0 to take the following

actions in MUR 4166:

1. Accept the conciliation agreement with Jim
Bates for Congress and Jim Bates, as
treasurer, as recomended in the General
Counsels Report dated January 3, 1996.

2. Close the file.

3. Approve the appropriate letters, as
recomended in the General Counsel's Report
dated January 3, 1996.

Commissioners Aikens, Elliott, McDonald, NcGarry, and

Thomas voted affirmatively for the decision.

Attest:

/-//4-Date"
Secretary of the Coimission

Received in the Secretariat: Thurs.,
Circulated to the Commission: Thurs.,
Deadline for vote: Tuem.,
Deadline Extended: Tem.,
ird

Jan. 04, 1996Jan. 04, 1996
Jan. 09, 1996
Jan. 16, 1996

10:22 am.4:00 p.m.
4:00 p.m.
4:00 p.m.
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January/ 23, 1996

Jim Bates
Route 2
Box 85
Homedale, Idaho 83628

RE: MUR 4166
Jim Bates for Congress, and Jim Bates,
as treasurer

Dear Mr. Bates:

On January 16, 1996, the Federal Election Commission approved a revised conciliation
agreement with you in settlement of violations of 2 U.S.C. §§ 432(c)(5), 434 (a)(6)(A),
434(bX)2) and (3), 434(bXS)(A), 441a(f), and 441lb(a), provisions of the Federal Election
Campaign Act of 1971, as amended ("the Act"), and 11 C.F.R. § 110.9(a) of the Commission's

Regulations.

Enclosed you will fied a copy of the agreement. Please sign and return the agreement to
the Commission. Please note that the civil penalty balance payment of $3,500 is due within 30
days. A copy of the fully executed conciliation agreement will be forwarded to you for your
files. If you have any questions, please contact me at (202) 219-3690.

Sincerely,

, /,C
//

J Lorraine E. Raushenbush
Attorney

Enclosure
Conciliation Agreement



r(. iL .1. ,F FDRLELECTION C()MMISSI()N
, 'SFHIN(,T)N, D.C. 204tI

Feb ruat'y 1 5, 1996

Jim Bates
Route 2
Box 85
Homedale, Idaho 83628

RE: MUR 4166
Jim Bates for Congress, and Jim Bates,
as treasurer

D
Dear Mr. Bates:

, D The Federal Election Commission is in receipt of the conciliation agreement signed by
you in settlement of the above referenced matter. Accordingly, the file has been closed in this

" matter. Please be advised that the civil penalty in this agreement reflects unusual factors brought
-,) forth during the investigation.

The confidentiality provisions at 2 U.S.C. § 437(g)(aX 2) no longer apply and this matter
is now public. In addition, although the complete file must be placed on the public record within

~30 days, this could occur at any time following certification of the Commission's vote. If you
wish to submit any factual or legal materials to appear on the public record, please do so as soon, as possible. While the file may be placed on the public record before receiving your additional

. materials, any permissible submissions will be added to the public record upon receipt.

'- " Information derived in connection with any conciliation attempt will not become public
without the written consent of the respondent and the Commission. See 2 U.S.C.
§ 437g(a)(4)(B). The enclosed conciliation agreement, however, will become part of the public
record.

Enclosed you will find a copy of the fully executed conciliation agreement for your files.
Please note that the civil penalty balance payment of $3,500 is due within 30 days of the

Celebrating the Comn),ision rs 0Jth Annive rsan

YESTERDAY, TODAY AND TOMORROW
DEDICATED TO KEEPING THE PUBLIC INFORMED



Letter to Jim Bates W ~Page 2
conciliation agreement's effective date. If you have any questions, please contact Assistant
General Counsel Rhonda Vosdingh at (202) 219-3690.

Sincerely,

)V

Lorraine E. Raushenbush
Attorney

Enclosure
Conciliation Agreement

a,,

)



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
Jim Bates; ) MU46
Jim Bates for Congress Committee )
and Jim Bates as Treasurer )

)

t- CONCILIATION AGREEMENT
C,)

") This matter was initiated by the Federal Election Commission ("Commission"), pursuant to
. information ascertained in the normal course of carrying out its supervisory responsibilities. The

• , Commission found reason to believe that Jim Bates for Congress Committee and Jim Bates as

treasurer ("the Committee") violated 2 U.S.C. §§ 432(c)(5), 434(a)(6)(A), 434(b)(2) and (3),
,.'-. 434(b)(5)(A), 441a(f), 441b(a) and 11 C.F.R. § 110.9(a). The Commission also found reason to

believe that Jim Bates violated 11 C.F.R. § 110.9(a).

NOW THEREFORE, the Commission and the Committee and Mr. Bates (collectively

"Respondents"), having participated in informal methods of conciliation, prior to a finding of

probable cause to believe, do hereby agree as follows:

I. The Commission has jurisdiction over the Respondents and the subject matter of
this proceeding, and this agreement has the effect of an agreement entered pursuant to 2 U.S.C.

§ 437g(a)(4)(A)(i).
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II. Respondents had a reasonable opportunity to demonstrate that no action should be

taken in this matter.

I. Respondents enter voluntarily into this agreement with the Commission.

IV. The pertinent facts in this matter are as follows:

1. Jim Bates was a candidate for re-election to the United States House of

Representatives from the State of California in the Democratic primary election held on

June 5, 1990 and the general election held on November 6, 1990.

2. Jim Bates for Congress Committee was the authorized committee of Mr.

Bates. Jim Bates is the treasurer of the Committee.

A. Prohibited Contributions

1. Pursuant to 2 U.S.C. § 441b(a), it is unlawful for

corporations or labor organizations to make contributions with respect to any election for

federal office, and for a candidate and his authorized political committees to accept such

contributions.

2. During the period from January 30, 1989 to November 1,

1990, the Committee accepted nine contributions totaling $3,600 from corporations and six

contributions totaling $875 from labor organizations. Accordingly, the Committee

accepted prohibited contributions totaling $4,475.

B. ExesiCntibhuions

1. Pursuant to 2 U.S.C. § 441a(a)(l)(A), it is unlawful for any

person to make contributions to any candidate and his authorized political committees with respect

to any election for federal office which, in the aggregate, exceed $1,000.



2. Pursuant to 2 U.S.C. § 441a(f), it is unlawful for a candidate

and his authorized political committees to accept a contribution in excess of the limit set

forth in 2 U.S.C. § 441a(a)(l)(A).

a. CotrbuiosImroervAtited
To Previous Elections

3. A contribution will be deemed to be made with respect to the

next election after the contribution is made unless the contributor designates the

contribution in writing for a previous election. 1 1 C.F.R. § 110.1 (b)(2). A contribution

L z" may be designated for another election only to the extent that the contribution does not

c_ exceed the net debts outstanding from that previous election. 11 C.F.R. § 110.1 (b)(3)(i).

, 4. The Committee accepted 15 contributions totaling $9,335

,.xl during the period between the 1988 general election and the 1990 primary election that the

Committee attributed to the 1988 general election, but which the Committee was required

~to attribute to the 1990 primary election.

S5. The contributors who made the contributions identified in

,:x paragraph 4 already had contributed the maximum lawful amount to the Committee with

respect to the 1990 primary election. Therefore, the contributions constitute excessive

contributions to the Committee with respect to the 1990 primary election.

6. The Committee accepted 10 contributions totaling $7,125

during the period between the 1990 primary election and the 1990 general election that the

Committee attributed to the 1990 primary election, but which the Committee was required

to attribute to the 1990 general election.

"i ' , ; " • ... . ... . .. .. ..



7. The contributors who made the contributions identified in

paragraph 6 already had contributed the maximum lawful amount to the Committee with

respect to the 1990 general election. Therefore, the contributions constitute excessive

contributions to the Committee with respect to the 1990 general election. See 2 U.S.c.

§§ 441la(a)(l )(A) and 441 a(f).

b. Contribution From A Trust Account

8. A contribution made with trust funds is attributable to the

beneficiary of the trust.

9. On or about May 28, 1990, the Committee accepted a contribution

in the form of a check for $2,000 drawn on the account of "Paul E. Hall 1987 Revocable

UTD Trust [for the benefit of] Charles E. Myers, II. The check was signed by Paul E. Hall,

as trustee. A handwritten notation on the check states: "contributors -- Hall & Myers."

10. The Committee attributed the contribution to Mr. Hall and Mr.

Myers in equal portions of $1,000 each.

11. Mr. Hall did not have authority to use trust funds to make a

contribution to the Committee in his own name. Accordingly, the entire $2,000

contribution is attributable to the trust's beneficiary, Mr. Myers.

12. Mr. Myers legally could not contribute more than $1,000 to the

Committee in connection with an election. Therefore, the Committee accepted a $1,000

excessive contribution from Mr. Myers. Se 2 U.S.C. §§ 441a(a)(1)(A) and 441a(f).
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c. Loan from Mark A. Battaglia

13. Pursuant to 2 U.S.C. § 43 1(S)(AXi), a loan made for the purpose of

influencing an election for federal office is a contribution subject to the contribution limits

set forth in 2 U.S.C. § 441a(a)(IXA).

14. Pursuant to 2 U.S.C. §§ 434(b)(2) and 434(b)(3), a committee must

file a report disclosing, in alia, the source of all loans that it receives.

15. On or about January 26, 1989, Mark A. Battaglia contributed $1,000

to the Committee with respect to the 1990 primary election. On or about January 8, 1990,

Mr. Battaglia contributed $500 to the Committee with respect to the 1990 primary election.

16. On or about May 25, 1990, Mr. Bates solicited a $5,000 loan from

Mr. Battaglia. Mr. Bates sought the loan to pay personal expenses so that he could

contribute an equivalent amount of his personal funds to the Committee. The loan

therefore was a contribution from Mr. Battaglia to the Committee. Because the loan was

made prior to the 1990 primary election, it was a contribution with respect to the 1990

primary election.

17. Mr. Bates states that he repaid the loan to Mr. Battaglia by providing

consulting services to Mr. Battaglia in 1991, after Mr. Bates' term of office had expired.

18. Mr. Battaglia legally could not contribute more than $1,000 to the

Committee with respect to the 1990 primary election. Therefore, Mr. Battaglia's loan

constituted a $5,000 excessive contribution from Mr. Battaglia to the Committee. Se 2

U.S.C. §§ 441a(aXI)(A) and 441a(t).



19. The Committee incorrectly reported the loan from Mr. Battaglia as a

loan from Mr. Bates. See 2 U.S.C. §§ 434(bX2) and (3).

d. Loan From Mr. Bates to Committee Drawn

on House of Representatives Bank Account

20. A candidate may make unlimited contributions to his or her

campaign from personal funds, but may not use funds other than his personal funds to

contribute to his or her campaign. 11 C.F.R. §§ ll0.9 and 110.10.

21. Mr. Bates had a checking account at the United States House of

Representatives Bank ("House Bank"). Mr. Bates made three loans totaling $20,300 to the

Committee using checks drawn on his account at the House Bank: (1) $6,000 -- May 23,

1990; (2) $10,000 -- May 26, 1990; and (3) $4,300-- May 30, 1990.

22. At the time Mr. Bates made the foregoing loans, he knew that his

House Bank account contained insufficient funds for the loans and that the checks to the

Committee were overdrafts.

23. The overdraft checks Mr. Bates used to make loans to the

Committee were not Mr. Bates' personal funds. Se 11 C.F.R. § 110.10.

24. Mr. Bates subsequently deposited funds sufficient to cover the

overdrafts.

25. The Committee incorrectly reported Mr. Bates as the source of funds

for the loans. See 2 U.S.C. §§ 434(b)(2) and (3).

Aa~.



1. Pursuant to 2 U.S.C. § 434(a)(6)(A), a candidate or committee must

notify the Clerk of the House of Representatives within 48 hours after receiving a

contribution of $1,000 or more, if that contribution is received less than twenty days and

more than 48 hours before an election. Notification shall be in writing and shall identify

the contributor, the amount of the contribution and the date received.

2. Because the primary election in California was held on June 5, 1990,

the Committee was required to notify the Clerk of the House of Representatives of any
0

( contribution of $1,000 or more received between May 17, 1990 and June 2, 1990.

4 3. The Committee failed to timely notify the Clerk of the House of

.-- j"9Representatives of five contributions totaling $5,000 that it received between May 17,

- 1990 and June 2, 1990. See 2 U.S.C. § 434(a)(6)(A).

4. Because the general election in California was held on November 6,

: 1990, the Committee was required to notify the Clerk of the House of Representatives of

any contribution of $1,000 or more received between October 18, 1990 and November 3,

1990.

5. The Committee failed to timely notify the Clerk of the House of

Representatives of twelve contributions totaling $14,925 that it received between

October 18, 1990 and November 3, 1990. See 2 U.S.C. § 434(a)(6)(A).



8 S
D. Itemization of Expenditures

1. Pursuant to 2 U.S.C. § 434(bX5)(A), a committee must report the

name and address of each person to whom the committee made an aggregate expenditure in

excess of $200 during the calendar year to meet an operating expense, together with the

date, amount and purpose of such operating expenditure.

2. The Committee failed to properly report $20,998 in expenditures as

required by 2 U.S.C. § 434(b)(5)(A).

E. Reodepn orDsusmn

1. Pursuant to 2 U.S.C. § 432(c)(5), a committee must keep an account

of the name and address of every person to whom a disbursement is made, the date, amount

and purpose of the disbursement and, for each disbursement over $200, a receipt, invoice

or canceled check.

2. The Committee failed to maintain canceled checks for

disbursements made during calendar year 1989 and declined to procure copies of the

canceled checks from its bank.

3. Due to the Committee's failure to maintain or procure canceled

checks for disbursements made during calendar year 1989, the Commission was

significantly limited in its review of $62,222 in Committee disbursements.

4. The Committee failed to maintain proper recordkeeping for

disbursements as required by 2 U.S.C. § 432(c)(5).

V. 1 Jim Bates for Congress Committee and Jim Bates, as treasurer, violated 2

U.S.C. § 432(c)(5) by failing to maintain proper recordkeeping for disbursements.
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2. Jim Bates for Congress Committee and Jim Bates, as treasurer, violated 2

U.S.C. § 434(a)(6(A) by failing to notify the Clerk of the House of Representatives within 48

hours of receiving five contributions totaling $5,000 that the Committee received less than twenty

days and more than 48 hours prior to the 1990 primary election, and by failing to notify the Clerk

of the House of Representatives within 48 hours of receiving twelve contributions totaling $14,925

that the Committee received less than twenty days and more than 48 hours prior to the 1990

general election.

3. Jim Bates for Congress Committee and Jim Bates, as treasurer, violated 2
D

_ U.S.C. § 434(b)(2) and (3) by incorrectly reporting Jim Bates as the source of funds for $20,300 in

3 loans to the Committee that were funded by overdrafts drawn on Mr. Bates' account at the House

of Representatives Bank and a $5,000 loan to the Committee that was funded by a loan from Mark

A. Battaglia to Mr. Bates.

"74. Jim Bates for Congress Committee and Jim Bates, as treasurer, violated 2
"4"

U.S.C. § 434(b)(5)(A) by failing to properly report $20,998 in expenditures.

,5. Jim Bates for Congress Committee and Jim Bates, as treasurer, violated 2

U.S.C. § 441la(f) by accepting $22,460 in excessive contributions.

6. Jim Bates for Congress Committee and Jim Bates, as treasurer, violated 2

U.S.C. § 441lb(a) by accepting $4,475 in prohibited contribtuions.

7. Jim Bates for Congress Committee and Jim Bates, as treasurer, violated 11

C.F.R. § 110.9(a) by accepting $20,300 in loans from Jim Bates that were funded by overdrafts

drawn on Mr. Bates' account at the I-ouse of Representatives Bank and thus were made with funds

other than Mr. Bates' personal funds.
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8. Jim Bates violated Il C.F.R. § 110.9(a) by making contributions to the

Committee using funds other than his personal funds.

VI. Respondent Jim Bates will pay a civil penalty to the Federal Election Commission

in the amount of seven thousand dollars ($7,000) pursuant to 2 U.S.C. § 437g(a)(5)(A).

Respondent sent a first check for $3,500, that was received on December 14, 1995. It is agreed

that the balance payment of $3,500 will be due by January 15, 1996.

In the event that any installment payment is not received by the Commission by the fifth

day after it is due, the Commission may, at its discretion, accelerate the remaining payments and

cause the entire amount to become due upon ten days written notice to the respondent. Failure by

the Commission to accelerate the payments with regard to any overdue installment shall not be

construed as a waiver of its right to do so with regard to future overdue installments.

VII. The Commission, on request of anyone filing a complaint under 2 U.S.C.

§ 437g(a)(l1) concerning the matters at issue herein, or on its own motion, may review compliance

with this agreement. If the Commission believes that this agreement or any requirement thereof

has been violated, it may institute a civil action for relief in the United States District Court for the

District of Columbia.

VIII. This agreement shall become effective as of the date that all parties hereto have

executed same and the Commission has approved the entire agreement.

IX. Respondents shall have no more than 30 days from the date this agreement

becomes effective to comply with and implement the requirements contained in this agreement

and to so notify the Commission.

-, ~ ~ -~



S
X. This Conciliation Agreement constitutes the entire agreement between the parties

on the matters raised herein, and no other statement, promise, or agreement, either written or oral,

made by either party or by agents of either party, that is not contained in this written agreement

shall be enforceable.

FOR THE COMMISSION:

Lawrence M. Noble
General Counsel

FOR THE RESPONDENTS:

3~ek~>/99~
DateBates
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FEDERAL ELECTION CO)MMISSI()N

February 15. 1996

Samni I. Bandak
3303 Avenida Hacienda
Escondido, CA 92025

RE: MUR 4166Sami I. Bandak

Dear Mr. Bandak:

This is to advise you that this matter is now closed. The confidentiality provisions at
2 U.S.C. § 437g(a)(12) no longer apply and this matter is now public. In addition, although the

complete file must be placed on the public record within 30 days, this could occur at any time

following certification of the Commission's vote. If you wish to submit any factual or legal

materials to appear on the public record, please do so as soon as possible. While the file may be

placed on the public record before receiving your additional materials, any permissible

submissions will be added to the public record upon receipt.

If you have any questions, please contact Assistant General Counsel Rhonda Vosdingh at

(202) 219-3690.

Sincerely,

2

Lorraine E. Raushenbush
Attorney

Celebrating the Commrss'on' 20th ,Ann,~ersarv

YESTERDAY, TODAY AND TOMORROW
DEDICATED TO KEEPING THE PUBLIC INFORMED



FEDERAL ELECTION CO)MMISSI()N
VASIN(dO(N D ( .?04b i

Febr'uaiy 15, 1996

David L. Bain
1650 Torrance Street
San Diego, CA 92103

RE: MUR 4166
David L. Bain

Dear Mr. Bain:

This is to advise you that this matter is now closed. The confidentiality provisions at
2 U.S.C. § 437g(a)(12) no longer apply and this matter is now public. In addition, although the
complete file must be placed on the public record within 30 days, this could occur at any time
following certification of the Commission's vote. If you wish to submit any factual or legal
materials to appear on the public record, please do so as soon as possible. While the file may be
placed on the public record before receiving your additional materials, any permissible
submissions will be added to the public record upon receipt.

If you have any questions, please contact Assistant General Counsel Rhonda Vosdingh at
(202) 219-3690.

Sincerely,

Lorraine E. Raushenbush
Attorney

Celebrating the Commisson s 20th .,nnlvwrsarv

YESTERDAY TODAY AND TOMORROW
DEDICATED TO KEEPING THE PUBLIC INFORMED

K



Febr'uar'y 15, 1996

Mark Battaglia
1127 F Avenue
Coronado, CA 92118

RE: MUR 4166
Mark Battaglia

Dear Mr. Battaglia:

This is to advise you that this matter is now closed. The confidentiality provisions at

2 U.S.C. § 437g(a)(12) no longer apply and this matter is now public. In addition, although the

complete file must be placed on the public record within 30 days, this could occur at any time

following certification of the Commission's vote. If you wish to submit any factual or legal

materials to appear on the public record, please do so as soon as possible. While the file may be

placed on the public record before receiving your additional materials, any permissible

submissions will be added to the public record upon receipt.

If you have any questions, please contact
(202) 219-3690.

Assistant General Counsel Rhonda Vosdingh at

Sincerely,

- -

Lorraine E. Raushenbush
Attorney

(elebrjtng the CuJn~mison s 20th 4nnversdri

YESTERDAY. TODAY AND TOMORROW
DE!DIC ATED TO KEEPING THE PUBLIC INFORMED



FE[)ERAL ELECTION COMMISSION
\\ .V,1tlN1,I( )N, 0 C. 204# ,

February 15, 1996

Murray L. Galinson, President/CEO
San Diego National Bank
Post Office Box 12605
1420 Kcttner Boulevard
San Diego, CA 92112

RE: MUR 4166
San Diego National Bank

Dear Mr. Galinson:

This is to advise you that this matter is now closed. The confidentiality provisions at
2 U.S.C. § 437g(a)(12) no longer apply and this matter is now public. In addition, although the
complete file must be placed on the public record within 30 days, this could occur at any time
following certification of the Commission's vote. If you wish to submit any factual or legal
materials to appear on the public record, please do so as soon as possible. While the file may be
placed on the public record before receiving your additional materials, any permissible
submissions will be added to the public record upon receipt.

If you have any questions, please contact Assistant General Counsel Rhonda Vosdingh at
(202) 219-3690.

Sincerely,

Lorraine E. Raushenbush
Attorney

Celebrating the Commission's 20th Anniversary'
YESTERDAY, TODAY AND TOMORROW

DEDICATED TO KEEPING THE PUBLIC INFORMED
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) NOTICE OF DELIVERY OF

In The Matter of ) DEPOSITION

JIM BATES ) MUR 4166
)

__________________________________________________________) __________________________________________________________)_

You are hereby notified that pursuant to the Idaho Rules of Civil

Procedure, testimony by oral examination of JIM BATES was delivered

~to James S. Portnoy, Esq. on April 25, 1995.

( ) Signature was waived.

(X) The deposition has been read and signed by the witness.

( ) No corrections were made to the deposition.

) (X) The attached sheet reflects corrections made to the

deposition.

N ( ) Other______________________

( ) The deponent failed to appear and/or failed to notify us
in writing in accordance with Rule 30 (e); therefore, the
deposition has been delivered without signature.

By 'PIOLREPORTERS ,

POST OFFICE BOX 1645, BOISE, IDAHO 83701 (208)344-8880
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Deposition to be mailed, in the United States mail, postag,

prepaid, to:

James S. Portnoy, Esq.
Federal Election Commission
999 E Street N.W.
Washington, D.C. 20463
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Assistant General Counsil
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and Special Projects
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Federal Election Commission
999 E Street N.W.

. Washinton, D.C. 20463
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respective corrections and the reasons therefor, 
on

the following Errata Page.

(Signature)6

s."

County of )
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Public in and for the State of Idaho, hereby

acknowledge that the above-named deponent personally
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above as his/her own true act and deed.
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* 0
DEPOSITION OF JIM BATES, taken at the

instance of the Federal Election Commission, at the

offices of the U.S. Attorney, in the City of Boise, State

of Idaho, commencing at 9:10 a.m. on Friday, March 31,

1995, before PATRICIA A. FEN-WICK, CSR, a Notary Public in

and for the State of Idaho, pursuant to Notice, and in

accordance with the Federal Rules of Civil Procedure.
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Federal Election Commission

999 E Street N.W.
Washington, D.C. 20463
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Federal Election Commission
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Washington, D.C. 20463
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1 review. We will then have to make -- there are
S2 Commission procedures before we can provide copies

3 of depositions --

4 A Okay.

5Q -- but we will be happy to address that

6 in the future. When the deposition is completed and

7 when the transcript has been typed up, you will be

B given an opportunity to review it for accuracy and

9 content and then we can discuss what kind of

10 availability there will be of permanent copies.

(~)11 A Okay. And we are going to go through

12 the specific subpoena or request of written material

'O13 of me, and then acting as tenwtesrr ewl

;14 go through the questions of the campaign committee

15 itself.

]i 16 Q I am going to resist characterizing the

, 17 kinds of questions we are going to ask.

S18 A Okay.

19 0 You can safely assume that they will

Q20 all pertain to the same matter that was addressed in

•21 the Commission's notification to you that it had

22 found reason to believe that there may have been

23 violations of the Federal Elections Campaign Act and

S 24 also in any subsequent documentation that the

25 Commission has sent to you or to the committee, but

5 i i i i i i i i i



1 I am not prepared to impose a limitation.
2 A Okay. The reason I ask is then I still

3 need to prepare written responses to those?

4Q That is correct.

5A Is that right?

6Q That is correct.

7A How much time do I have to do that?

8 The time is up, I think, according to the original

9 timetable.

10 MR. PORTNOY: Let's go off the record for a

11 I second.

12 (Discussion off the record.)

S 13 QBY MR. PQRTNOY: We are prepared to

S14 give you a reasonable time to respond to the

15 subpoena. We can after the deposition discuss

*l 16 whether we will be prepared to modify the subpoena

S17 based on the answers that we have gottenhe. Bu

z18 I will represent to you that we are not going to

19 haul you into court in the next couple days because

Q 20 you haven't submitted the responses.

=21 A Okay.

22 Q That being said, we do require a prompt

23 response and our authority in the General Counsel's

24 office to extend your time to respond is limited by

25 the Commission. We do not have plenipotentiary

i I i ll



1authority in that respect.
2 To address your explicit concern, this

3 deposition will be supplemental to and in addition

4 to the Commission's subpoena for written answers.

5 It will not be in lieu thereof.

6A I understand how it works. Okay.

7Q Mr. Bates, my name is Jim Portnoy. I

8 am an attorney with the Federal Election Commission

9 and I will be taking your deposition today. With me

10 and sitting to my left is Ken Kellner, also an

11 i attorney with the Federal Election Commission.

2'I
12 This deposition is being taken in

* 13 connctio wit aninvestigation entitled Matter

S14 Under Review or MUR 4166 and is authorized by

15Section 437(g) of Title 2 of the United States Code.

I 16 Federal law provides that the confidentiality of

. 17 this proceeding must be maintaineduni th

z 18 Commission closes its file on the entire

w19 investigation. Do you understand that?

o20 A Yes.

21 Q Thank you. Are you represented by

22 counsel today, sir?

23 A No.

S 24 Q Are you aware, sir, you may be

25 represented by counsel in this matter if you so

,, , , i i i 7 i- T i i



1 desire?
2 A Yes.

3Q Have you ever been deposed before,

4 Mr. Bates?

5A Yes.

6Q You have. Well, even so, let me

7 explain briefly what will transpire here today. A

8 deposition is essentially Just an interview or a

9 discussion, but it's on the record and under oath.

(i0 I will ask you a series of questions. You should

11 I answer my questions completely and truthfully.

12 Please keep a few things in mind during

O13 our discussion. If you don't understand my question

' 14 or it doesn't seem clear to you, will you please let

S15 me know rather than trying to guess what I mean?

, 16 A Yes.

S17 Q I would ask you to please wi ni

18 have completed my entire question rather than

0

z19 answering a part of the question.

20 A I will.

21 Q If you don't know the answer to a

22 question, please tell me that you don't know the

23 answer rather than trying to guess.

24 A I will.

25 Q And will you also make clear, please,



1 whether you don't know the answer now or whether you
2 never knew the answer? In other words, please

3 clarify whether you have forgotten information you

4 used to know or whether it's information that to the

5 best of your knowledge you never had?

6A I will do that.

7Q Thank you. Also please be sure to

8 answer verbally. The court reporter cannot record

9 shrugs or gestures.

( 0 A I will.

¢ 11 Q please understand, sir, that we will be

12 on the record until I instruct the court reporter to

S13 go off the record., I you ne togoof th

S14 record, please let me know, and I will ask the court

15 reporter.

\i16 Before I begin today, is there any

¢ 17 reason you can think of why you can't proceed wt

~18 this deposition?

19 A There is no reason.

o20 Q Thank you, sir. Please state your

•21 address.

22 A Route 2, Box 85, Homedale, Idaho.

23 Q How long have you lived there?

24 A Nine months.

25 Q Do you have a telephone, sir?

9 i ii i i . .
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ease?
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at is your date of birth?

ly 21, 1941.

uld you state your social security

A

numer Q

A

Q

A

Q

A

A

Q

A

sophomore

daughter a

Q

A

San Diego

San Diego

Q

A

A

Q

Are you married?

Yes.

Your wife's name is?

Marilyn.

Do you have any children, sir?

Yes.

And how many?

I have one daughter 19, who is a

at USC, and I have two stepchildren, a

Lnd a son, 30 and 33 approximate ages.

Where did you attend college, sir?

I attended the San Diego City College,

Mesa College, University of Colorado, and

State University.

Is your degree from San Diego State?

Yes.

Did you attend graduate school?

I did not.

Are you employed, sir?
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2
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A Yes.

Q What is your employment?

A I am self-employed. I have a farm on

the Oregon border in Idaho.

Q What do you farm? What do you grow?

A Well, last year it was pinto beans.

This coming year it will be hay, silage, pinto

beans, and I have some cattle and some horses.

Q How long have you been farming,

Mr. Bates?

A Nine months.

QNine months. And did you own the farm

prior to coming out here to farm it?

A Approximately five years ago my

grandfather died and left me one-third of the farm,

and I purchased the one-third interest from my

mother and one-third interest from my brother.

Q Prior to coming out here to farm, what

was your employment?

A I was a consultant and -- yeah,

consultant, political consultant.

Q Political consultant?

A Yes.

QWhere were you located?

ASan Diego, California.

CD
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1Q In san Diego. Did you consult with
2 respect to elections or government affairs? Perhaps

3 you could specify.

4A I did some of both. I did -- I

5 represented -- actually created the American Tank

6 Testers Association while I was still in Washington,

7 D.C. I stayed in Washington, D.C., right after my

8 election loss in 1991 because my daughter was

9 4completing her senior year at Holton Arms School for

10 Girls, and she had been there six years and I didn't

c 11 want to change her school or her residence, so I

12 stayed at my current address and created this -- I

0 13 foret he ameof these associations. Washington

;14 is full of them. An interest group, I guess, you

15 would say. I did that for about a year, and then I

] 16 didn't want to pursue lobbying as such, so I didn't

S17 really expand that.

Z 18 I went back to San Diego actually and

z19 ran again for the new seat, which was the old seat

o20 but newly created with the redistricting. There

=21 were six people in the race and I came in third and

22 I spent $50,000. The winner spent $500,000. And I

23 lost a close primary by a couple percentage points.

S 24 So after that I continued to do some

25 political consulting but went back and forth between

I
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O1 recognize that most of government records and
2 reports and files and information is really on

3 computer now and access to that and who can get

4 access to it and what the public interest is and who

5 can then print this information -- and there was

6 commercial printing interests, of course, trying to

7 get a piece of pie. It was an interesting bill,

8 kind of complicated, and I did serve on House

9 Administration.

10 Q Did you also serve on a subcommittee

11 I with jurisdiction over elections?

12 A I am not sure. I know that the full

O 13 committee had jurisdiction and that as such we took

S14 action on the budget of the Federal Election

15 Commission, and I am not sure if I was one of the

16 years on one of the subcommittees that dealt with

17 that issue or not. I know I was on police and

z 18 personnel. I know I was on the printing and

z 19 procurement, and I know I was on the -- I don't

o20 recall the names now, but several of the committees.

•21 And I don't recall if one of these that I served on

22 was the subcommittee that had jurisdiction of the

23 Federal Election Commission.

S 24 0 The names have all changed now anyway.

25 During your time in Congress, though, you, I believe

ii'L

J
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1 have advised us, authored legislation concerning the
2 conduct of elections; is that correct?

3A If I might go back to the question on

4 the subcommittee, something just came to mind.

5Q Please.

6A I believe I served on that committee.

7 I was on the committee that Al Swift chaired that

8 passed the motor voter legislation, and I think that

9 would have been the same committee that had the

10 jurisdiction of the Federal Election Commission. So

CD II I believe that I did, though there were no real

12 issues that came before us except for the budget

S 13 issue. I mean, I don't recall getting it n

S14 changes with respect to the Federal Election

15 Commission.

I16 But then to answer the other question,

C1 17 I authored legislation dealing with lobby

18 registration and campaign finance reform as a city

19 councilman with the City of San Diego and also as a

2 20 county supervisor with the San Diego County. I did

•21 introduce -- it wasn't specifically legislation, but

22 what it did do is attempted to deal with the problem

23 of excessive campaign spending and the high cost,

24 and my research showed and I introduced a rule

25 change that in effect would be adopted by the

~~~15 . .
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S
1Democratic caucus and hopefully the Republican

2 caucus as well, but what it would do is because of

3 the court ruling that said that you could not limit

4 the total amount of spending in a campaign, it would

5 impose a rule that members would impose on

6 themselves or that would be imposed by the rules in

7 which they governed the conduct of the House of

8 Representatives and it would simply say that the

9 limit would -- they would adopt that and run by that

10 overall campaign spending limit. And their opponent

11 I of course wouldn't be bound by that, but generally

12 he wouldn't raise as much and it would be a campaign

S 13 issue if he didn't accept to run by it. And if he

S14 was to be a member, he would have to accept it, so

15 in effect it was kind of an indirect way of trying

,)
S16 to impose overall spending limitations.

17Itwsntmet with much enthusiasm by

18 the Democratic leadership, though it could have

z19 been. It could have been a serious vehicle for

2 20 reform, I think, to deal with the overall spending

21 limitations, but it never was adopted. That's the

22 extent of my legislative efforts as I recall.

23 Q Prior to your election to Congress, you

24 were a public official in San Diego County?

25 A Yes.
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1 Q Let's discuss your 1990 reelection
2campaign. Would you identify for us, please, your

3campaign manager?

4A I am not sure that I can. It changed,

5and in effect I ran my own campaign usually, which

6later proved to be a mistake. I think for the

7record it was Dena Holman who was the paid staff

8person who organized and implemented most of the

9campaign activities.

10 Q Would you spell that name for the

11 record, please?

12 A D-e-n-a H-o-l-m-a-n.

13 Q First name Dena?

S14 A Yes.

15 Q I wasn't sure you said Dean or Dena.

]l 16 A D-e-n-a.

j 17 Q Did you have a fund-raising chairman or

z 18 a finance committee chairman?

z19 A Again I can't recall who specifically I

Q 20 tried to get to do that. Generally in my 20 years

~21 of elective office, I generally had to raise the

22 money myself, and I was not very successful at

23 getting a campaign committee or a functioning

O 24 finance committee chairman. I generally had a large

25 finance committee but in name only, and generally



1what I could get out of them was simply the use of

2 their name and a significant contribution that they

3 would make themselves since they didn't raise the

4 money that I asked them to raise. Generally it was

5 kind of a way of trying to get -- to raise money.

6 And I was never very good at the committee or at

7 raising money, though I had spurts where I knew I

8 had to and so I would, you know, literally stay on

9 the phone ten hours, twelve hours a day and call

10 people.

11 Q Did your committee have a contact

12 person or someone you thought of as the chair for

13 finance purposes, your advisory committee?

14 A No.

15 Q Did you have a staffer? Did you have a

16 paid staffer who did fund-raising work?

17 A In the 1988 race, we had a Washington

18 consultant and I don't recall the name, but it was a

19 fellow that was recommended to me. In 1988 I was

20 supposed to have a serious challenge when the sexual

21 harassment charges surfaced in the general, and I am

22 trying to think of the name of fellow. He is now

23 Congressman Gephardt's chief of staff. But he was

24 the Democratic committee staff person political

25 consultant, and he and my attorney that I was able
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I paid of f the debt and as the 1990

campaign audit shows, there was a lot of money that

was earmarked that I started raising that was

earmarked for that debt, though the treasurer

evidently didn't make the notation on the check or

in the reporting because that turned up to be a

problem in the audit. But it was constant

fund-raising and basically I raised the money

myself. I mean, I would make the calls and then

sometimes someone would -- you know, volunteers

would help with the event or with picking up the

money or with following up on the pledges, and I

would just, you know, get different people to do

that. But essentially I did most of it myself.

Q Who was the treasurer of your 1990

campaign?

Sandra Kennedy.

Was she the treasurer all the way

through?

A I am not sure when the change was made.

Over the eight years that I was in Congress, I also

had trouble recruiting treasurers. No one wanted to

do that job because it was such a massive and

time-consuming Job. I think the way Sandra became

treasurer was she was assistant treasurer, and I I

______j
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1 found if I could get an assistant to help the
2 treasurer, that the treasurer was more likely to be

3 treasurer. I also had trouble with the one fellow

4 that was an attorney -- Tim Fields was treasurer,

5 but sort of only signed the final documents. He

6 didn't do a lot of the work, and so we created this

7 assistant treasurer. And I think Sandra Kennedy was

8 assistant either to him or to a captain, Navy

9 4captain retired, named Tom Ryan. But those three

10 were, I believe, the treasurers of my campaign over

11I the eight-year period, though there should be a

12 record that would be more precise. But my

13 rcolcio sthere were three people, and I think

" 14 Tim Fields was first and then after a few years of

15 not really functioning, Captain Tom Ryan took over.

I16 The issue was always computerizing the

S17 list, computerizing the whole system adtrying t

~18 computerize the thank you's and the records, because

~19 this is so overwhelming. Although I don't believe I

~20 raised over 300,000 or 400,000 per election and I

21 never had a primary except for '90, a serious

22 primary. In 1990 I had a serious primary and

23 another attorney who spent $300,000 or $400,000 of

24 his own money. So I had -- and I raised and spent

25 the most I had ever raised and spent close to a

i22 i mli



1million dollars when you include the debt from 1988
2 and then the primary and then the general.

3 We had that primary challenge, though,

4 that took as fast as we raised it, it was spent.

5 And then we ended up going into the general and that

6 facing -- you know, Republicans never officially

7 targeted me, which in August I had a 20-point lead,

8 but there was 20 percent undecided and all of the

9 decided went against me in November. But because of

1- 0 that 20-point lead in that poll, the Democratic

11 I party never put me on any targeted list or priority

12 list or helped raise the money. It wasn't until

S 13 three weeks, two weeks out in 1990, and a fellow

S14 named Ed Rawlins came to me and said we have a poll

" 15 that shows you're in trouble. He was the Republican

) 16 congressional campaign director at that time, and I

< 17 guess he just liked me and as a favor told me. But

S18 by then it was too late to try and get back on the

19 targeted list where I could get more money. Anyway,

20 as I recall now, it's Just a constant fund-raising

=21 thing I detested most about my years in office.

22 Q Would you outline for us your campaign

23 committee structure and try to identify some of the

24 key people?

25 A I am not sure that I can clearly recall

i i i
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1appointments. And I found that people would work

2 and help you in your campaign if they were going to

3 get an appointment. So I created advisory groups

4 that helped me, but also gave them an appointment

5 and some status or recognition so they would be

6 motivated to try and get them to help in the

7 reelection, because I found that after a while that

8 in the beginning you have an excitement and interest

9 and support and then these same people over the

10 years get burned out. They get tired of campaigning

11 but you still need them and need their support. So

12 I created some 400 people on my congressional

13 advisory committee with subcommittees in different

14 interested groups that were of quite a bit of help.

15 In fact a legislation that I passed

16 that was amended to the Clean Air Act, Congressman

17 Dingell opposed it in committee and subcommittee and

18 wouldn't let Henry Waxman put it in the committee I

1.9 was on, the environmental subcommittee of energy and

20 commerce, which was the house bill that phased out

21 the chemical depleters of the ozone layer, the hole

22 being created in the ozone. And I passed that bill

23 and that sort of started with my environmental

24 subcommittee and then went to Waxman's subcommittee

25 that I served on. And I was on energy and commerce,



1which was my major committee assignment and my most

2 significant.

3 I also later found that House

4 Administration didn't count -- f or some reason

5 didn't count as a second committee, so I was able to

6 get on government operations. The more committees

7 that you're on, the more areas of interest that the

8 special interests would respond to, because most of

9 the money that I raised came from those that

10 gravitated around the committees that I was on.

11 And also you can move up and gain

12 staff, you know, if you get a subcommittee. So I

13 took this position on government operations after I

14 had been there a few years. Anyway so I was on

15 three committees and six or seven subcommittees.

16 Q To get back, though, to my original

17 question --

18 A Yeah, I digressed a little, didn't I?

19 Q -- would you try to identify some of

20 the people who worked on your campaign staff and

21 tell us what they did?

22 A Well, in 1990 there was the paid staff,

23 which was Dena Holman, and then she had an assistant

24 named -- Kennedy was his last name. It will come to

25 me later, his first name.



1 Any relation to Sandra Kennedy?
S2 A No. And then Sandra Kennedy was the

3 treasurer. And then there was a fellow named Jim

4 Cua, who was a leader with the gay community, who

5 did work with community groups, and a black woman

6 named Geraldine Taylor who worked with the

7 Afro-American community, which was a significant

8 part of the 44th District though the turnout in the

9 '90 election was only 25 percent, and she worked

10 with my - - interphased with my Congressional

11 i district staff as well. And they had to, of course,

12 do their efforts after hours or not interfere on

S 13 Congressional time, thoughIthn telis

314 sometimes were a little blurred. But I always felt

r15 that they ought to campaign, you know, as hard as I

\!16 did and they didn't always, and they over the years

S17 got burned out too, I think.

Qz18 So all of my Congressional staff worked

W19 on the campaign in different areas. My chief of

o§20 staff, Jim Bartell, he sort of coordinated an area

21 called Lemon Grove and that's where we lost. He

22 really didn't -- I mean, he really became absorbed

23 with his Congressional duties and, you know, I

S 24 probably should have over the years changed that,

25 you know, arrangement. I don't know. There must

I
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1 have been a hundred campaign volunteers who would

2 walk precincts or help with fund-raisers and we

3 would like have a committee for an event. Let's say

4 I was going to have a dinner or reception at

5 someone's home, then we would form a committee

6 around that event.

7Q Who on your staff would coordinate

8 those committees? I am trying to get a sense of who

9 did what?

10 A Dena Holman was the campaign manager

11 and using the paid staff, she either did it or saw

12 that it was done.

13 Q Was there any kind of list or chart of

14 campaign staff?

15 A I am sure there is. I mean, one was

16 made, and whether I can get my hands on it or not --

17 but, yes, there was the campaign organization

18 manager, the treasurer, and under the treasurer

19 there was a finance committee and most of the major

20 contributors were on there. And there was a

21 precinct operation, and each community had a

22 committee of its own, the national city, for example

23 with, you know, Buella Xander. You know, there must

24 have been 30 or 40 people on each of those

25 committees. It's been five years ago and it was



1different campaigns and different people. I would
2 say there were 300 or 400 people working on a

3 campaign every election including that one.

4Q Who would have those records if they

5 exist?

6A I don't know why anybody would want

7 them except me. I have a list, a computerized list,

8 of some 5,000 names that shows that's either -- to

9 get on the list, they are either a contributor or a

10 volunteer. And I have the list, I think, of

11 I volunteers, and it may even say what they did:

12 walked the precinct or telephone committee or phone

.e13 banks and finance, youknw

S14 Q You don't have any boxes of documents

15 from the old campaigns lying around?

(i16 A I have some and my wife wanted to throw

( 17 everything away and I wanted to keep everything,an

18 between us, some things were kept and some things

z19 were thrown away. And I don't know whether they are

20 in San Diego or whether they are here in Idaho, but,

•21 yes, there are boxes. There are lists. I know I

22 have the computer lists because I use it as a kind

23 of phone directory for addresses. When people have

S 24 died and I write a letter of condolence or

25 something, I look up their address in my

-II
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1computerized listing.

2 Q Would you try to track down for us the

3list of the campaign staff for the 1990 campaign?

4A (No audible response.)

5Q I need you to answer for the court

6 reporter.

7A Yes.

8Q Thank you. Let's try and go at this a

D 9 little differently. Let's try it functionally.

10 When a contribution came into the campaign, who

9 11 would solicit that contribution? Was it primarily

12 you?

0 13 A Well, as I recall, there were like

; 14 three ways that you would be solicited, either

15 direct mail, which we had a list of previous

\ 16 contributors, which we would type up a letter which

S17 I would sign or I would probably draft the letter

18 and sign it, but the staff and volunteers would get

19 the mailing out and that mailing would then solicit

o20 the contribution. But usually a good part of it

~21 would require a follow-up phone call by myself in

22 which I would call the person and say, "You know, we

23 are in another tough election, we have got to have

S 24 some money, what can you send, can you send more

25 than that" and that kind of thing.
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• 0
1 committee around an event, then they would solicit.

2 And sometimes there was someone that they knew or a

3 family member or someone that owed them a favor or

4 whatever that they made the solicitation and got the

5 contribution.

6 And then there was what I called the

7 direct -- where I made a direct contact to --

8 Q Let's go back a step.

9A -- to an individual.

1 0 Q Let's go back a step. If there were an

11I event held --

12 A Uh-huh.

S 13 0 -- sya dinner at someone's home or a

14 cocktail party, I assume staff would come with you

15 to the event to assist you?

D
i16 A Usually, but we would have a volunteer

17 at the door collecting the checks of people as they

18 came in, and they would be in a little metal box and

4 19 they would keep a record of it. I had a procedure

z 20 where I saw all checks. So they came different

21 places. Like sometimes people would want to give it

22 to me directly at the event because they wanted me

23 to know that it was a good amount or whatever, and

24 they would give it to me directly at the event.

25 Others would pay at the door. Others



• 0

1 would not pay and there would have to be a follow-up

2 letter sent, you know, asking for the contribution.

3 But it was usually Just a volunteer who was going to

4 be there and I tried to pick someone who was nice

5 looking and pleasant and would make a good

6 impression, and they would ask for the money when

7 they came to the event.

8 Some of it would come in before the

9 event. When we mailed out the invitations, we would

10 always include a contribution envelope. I would say

11 I most of it came through the mail, but at big events,

12 it would come at the door.

13 Q You said there was a third method of

" 14 solicitation?

15 A Well, the three methods that I

S16 enumerated was direct mail, event fund-raising, and

cj 17 direct calls by me.

Z18 Q And when you made direct calls, would

z19 you request that the contributor or potential

o20 contributor send you a check?

•21 A Right, and they would send it to the

22 post office box.

23 Q And your administrative assistant would

S 24 pick up the mail at the postal box?

25 A (Witness nods head.)

i - U
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1 it. I know a copy went to the campaign office so
2 that they would know. Sometimes they would have

3 volunteers be making follow-up calls reminding

4 people that -- it wasn't always me. Once I made the

5 commitment or got the commitment, then sometimes I

6 would give a list to a volunteer and say, "Would you

7 call these people and remind them we haven't got

8 their contribution?" So they would need to know if

9 the money came in. I don't know; three or four

10 copies were made and distributed. I don't know who

C) 11 did it or how it was done really except I got my

12 copy.

.O13 Q Do you know who, if anyone, reviewed

S14 the checks to ensure that they were lawful

15 contributions?

S16 A Well, I think I did and the treasurer

( 17 should have and I think did,bu Ilokda thm

18 I saw a copy of every check myself and I reviewed it

419 to see if it had "Inc." on it if it was a corporate

o20 check or, you know, I kept in my head whether they

•21 went over the amount or that kind of thing, you

22 know, trying to keep track of who had given. It

23 wasn't a problem. Most people didn't give the

24 maximum, so that wasn't usually the problem. But if

25 it was a large check, you know, we would work it

I I II I I I I



Iout.

2 Like if somebody sent a check for

3 $2,000, you know, it's obvious that $1,000 has to be

4 assigned to the wife. Now, according to the audit,

5 that wasn't always done properly, but it's the sort

6 of a given that there are limitations and if you get

7 a check for 2,000, it's got to be done that way or

8 you can't keep the check.

9 Now the pressure was always to try and

10 find a way to keep the check because it is hard to

11 raise the money. So, you know, it was assigned to

12 the primary debt so that if they hadn't maxed out in

13 the '88 race and we had the debt then we would

14 assign it there or it should have been so that we

15 could get -- because our max contributors that we

16 did have usually could give more. In other words,

17 the max contributor can usually give max as many

18 times as legally possible. Whereas somebody who is

19 giving you a couple hundred dollars each time is

20 probably not going to give you very much. In other

21 words, you can raise it quicker and easier by going

22 to someone who has money than trying to get it out

23 of somebody who doesn't have a lot of money.

24 Q Do you know if the treasurer had a list

25 of prior contributors?



0
1A He should have. I mean, they do a

2 statement every quarter or whenever they are due and

3 they should have all those records. I didn't

4 personally involve myself. I was often accused of

5 involving myself too much. You know, let us handle

6 it. We will take care of it. Stay out of it. I

7 had a habit of trying to get into things and I

8 probably should have asked to see a card file or

9 some way of identifying who had maxed out. But

1 0 usually with the max contributors, you know, you

11 I just knew and it was just sort of obvious on the

12 face of it.

0 1 I think ayviolations in the audit

S14 were not someone going over the limit. There were

15 some cases where corporate checks weren't identified

S16 and weren't able to be identified. If someone sent

17 you a check -- one that comes to midwas Fet

18 Ctrn rMarketing or something, a little market,

z19 they claimed to be the sole owner of this little

20 company and that is their check and the check that

21 they used and it's not a corporation. It turns up

22 that it is a corporation. You know, you Just have

23 to refund it or, you know, reimburse and get a

24 personal check.

25 But, you know, I think if you raise
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$800,000, $900,000, and there is nine corporate

checks that slipped through, I personally don't

think that is significant. And I think that it's a

mistake in some cases, though, I didn't personally

go back on the audit and make sure that each one

was, you know -- I don't know how they found out it

was a corporate check if it's not on the face of thl

check. Sometimes maybe you just miss one or

something.

QWho kept the committee's checkbook?

A The treasurer.

Q Did the treasurer make -- well, first

who else had authority to sign checks?

A I did and the chief of staff did.

Q And the treasurer?

AAnd the treasurer. We also had some

-- T rlri'i- Irnlw! let mel think. Well1 the

e

treasurer would keep the official checkbook, so to

speak, but we would have checks so that if we are

doing something and -- I mean, it becomes a real

hassle to try and get - - the campaign manager has to

pick up the printing and you have to have the check

at the time and the treasurer, you know, writes

checks once a week or is unavailable, so you need

some checks so that you can - - I could sign it or

38 -
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1 Jim Bartell could sign it.

2 Q So you each had a cache of checks that

3 you kept with you?

4A I wouldn't call it a cache. It's a few

5 checks.

6 Q Right.

7A A few checks, yeah.

8 0 I didn't intend that to be a loaded

9 word.

10 A No, I know. It sounded like we stored

11 I them. Campaigns are at different points very

12 frenetic and disorganized and chaotic. And, you

13 ko, uttrigto get the check to the right

>14 person as quick as possible when things are on

r 15 deadline or something, it's a problem.

.)
S16 Q Who made deposits, bank deposits?

17A I gesthe treasurer. I am sure the

18 treasurer did.

z19 Q Who else, if anybody; do you know?

20 A Well, I would say from time to time,

I21 the campaign staff may have; I am sure did. I mean,

22 it would be a question where you have a system and

23 then you have a situation that has to be dealt with.

24 For example, the treasurer goes out of town for the

25 weekend or for, you know, a few days for whatever
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1 I used to meet a lot with people too.
2 I would come back to the district and maybe on

3 Saturday morning I would meet with 30, 40 different

4 people; five, ten minutes, you know. It was hectic.

5 It got to the where the staff didn't like me being

6 around, because I was always meeting with someone,

7 and I would always want one of them there to take

8 the notes and follow up. There was always a

9 problem. There was always something that had to be

10 done. Sometimes it wasn't a congressional problem,

11 i but I would want to do it anyway and refer it to the

?J12 city or county or whoever was supposed to have done

B13 it but didn't.

i 14 So, you know, it was a really hectic

r15 pace. And I recall specifically saying on a number

1| 16 of occasions, why didn't I get a copy before this

17 went in. And in fact, Iobjected ta h raue

S18 signed it. There is no place for the candidate to

19 sign on the reporting. I think that's a mistake.I

20 think that the candidate should have to sign with

21 the treasurer. I think that's a change that should

22 be made. That would force them to let you review it

23 and see it and know what's going in because they are

24 acting on your behalf. I mean, I am the guy now

25 that's behind the eight ball. The treasurer is gone

42'.. . .
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1 and I am now the treasurer and everybody else has
2 ended their other careers and their other lives and

3 they really could care less about these infractions

4 or these violations or all these reporting things.

5 If I am the one that's going to be held ultimately

6 responsible, there should be a way -- and I know

7 telling someone to do it should suffice, but it

8 doesn't. And they get a hurry or they are behind

9 and late and they just want to get it off and so

1; 0 they go ahead and then they make a copy for you and

CD ii it's at the bottom of your pile of stuff you're

12 going through. You know, maybe you see it two weeks

.O 13 later. You know, it's just not a good system. And

) 14 that is a problem that I allowed to occur.

r15 Q Do you know if anybody else reviewed

K)
S16 the committee's reports before they were submitted?

17 A Huh-uh. Well, the treasurer.Th

S18 treasurer basically and Jim Bartell, my chief of

19 staff, I am sure he looked at it or should have

o20 looked at it and should have gotten a copy to me but

•21 didn't always. I don't know who else would know. I

22 mean the treasurer was the person that had to do it.

23 Q You didn't use any outside accounting

S 24 firms, did you?

25 A No -- excuse me. We did try using an

43
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outside -- the last -- we had this problem of trying

to get everything on the computer and keeping track

of our records, and we did employ a Washington-based

computer operation, a former member of Congress. I

think Anderson, Bill Anderson, might be his name, I

am recalling. It's like Political Action Consulting

or something, but they

records. And I am not

for the Washington poli

came to be half of our

that source or whether

did employ -- and they

entry or something -- a

fact we still owe them

I don't recall exactly

But, yes, we did, say,

of my eight-year term,

did enter in the computer

sure whether they just did it

tical action committee, which

money that was generated from

they did everything. But we

charged like 30 cents an

Lnd we did employ them. In

$10,000. I forget the name;

the name of the company.

the last four or five years

we used them.

Q Who on your committee staff had

authority to authorize committee expenditure?

A Nobody. I mean, the small things. But

I insisted that, you know, that I finalize any

expenditures. I mean, if it was an ongoing bill or

something and we had the money. But if it was to

commit us to owe something, it was me. Unless it

was, like, supplies or petty cash or something under

... 4 4 . .... . .U,' :' ... :
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1 $50 or something like that, but any significant

2 amounts I had to approve.

3Q What was the process by which you

4 approved expenditures?

5A Get ahold of me and ask me and I would

6 say yes or no. I mean, we had meetings and we had

7 other sources, but generally if something was -- we

8 had a budget, and if it was in the budget, then the

9 approval of that budget authorized that expenditure.
Lf)

10 But if it wasn't in there or if it changed, then,

CD 11 you know, they needed to see me.

12 Usually they would see Jim Bartell and

*O 13 he would ask me when he was going over things

S14 talking to me about -- you know, he talked to me

15 every day a couple hours on the phone and people

* 16 would funnel their requests in or whatever.

. 17 I think we even had a -- lIam trying to

18 recall, but I believe we had a kind of

19 authorization, expense authorization, that I had to

o20 sign.
w

21 Q Do you recall if that was for specific

22 amounts? In other words, above a certain amount?

23 A Above $50 or something like that.

24 Q Assuming that you authorized an

25 expenditure, how would the bill get paid? Somebody

4 5iliil nII

• , - ' -



1would submit an invoice to the committee?

2A I would sign it and the treasurer would

3 pay it.

4Q So invoices would be collected, say,

5 and --

6 A And turned in, yeah.

7 0 Turned in to you?

8 A No, to the treasurer, I believe, and

9 they would then write up this form with the invoice

10 and submit it for me to sign or sometimes if I

11 wouldn't be available to sign it, they would just

12 get an okay and write per phone conversation or, you

13 know, okay, whatever, but there was a system. There

14 was a process which generally worked.

15 Q Once you had okayed it or okayed an

16 expenditure, what happened next?

17 A The treasurer paid the bill. Many

18 times the bill had to be paid in advance in

19 political work. And so the treasurer would make up

20 the check and get an okay and then maybe give it to

21 the person who was doing the work, if it was the

22 printing or signs being made or a consultant getting

23 paid or something like that. I don't know precisely

24 how each one of them was handled, but I mean there

25 was a procedure and the treasurer would disburse the
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0
1checks. And sometimes she wouldn't pay directly the

2 vendor, but she would give it to someone who would

3 give it to them.

4Q Do you know what kind of records were

5 kept of expenditures?

6A Could you repeat the question, please?

7Q Certainly. Do you know what kind of

8 records were kept of committee expenditures? Let me

9 rephrase that for you.

10 A Well, there would be this form that was

11 I an approval form and there would be the -- checks

12 would be the record that the -- checks that are

13 ceae ndaesent back to yothose were all

] 14 kept in boxes and boxes and boxes. I don't know

~15 exactly how the treasurer did her report or kept her

S16 reporting or kept her records.

17 Q as itthe treasurer's responsibility

~18 to prepare the portion of reports to the Commission

19 that entailed expenditures?

2 20 A Yes. In fact, I noticed on the audit

~21 that there were some kind of expenditures that

22 records weren't kept and that was kind of an ongoing

23 argument that I had and why people didn't want to be

S 24 treasurer, I think, but I wanted a record of every

25 contribution, whether it's $5 or $1,000 and not -- I

L 47



1understand over a certain amount, there is not that

2 requirement, but I said I wanted a record of

3 everything kept and I thought that everything was

4 being reported. I later learned that they were

5 short-circuiting that, that reporting requirements

6 were only over a certain amount or something. But I

7 saw in the audit, there is something to do with that

8 where cumulative expenditures of a smaller amount

9 were supposed to be itemized or weren't, something

10 like that.

11 I My policy was that everything that

12 comes in and everything that goes out, I want a

.0 13 record, a file kept in a box somewhere we could get

14 our hands on it. Now, that wasn't done, I don't

15 believe, in the later years. It Just became so

i16 overwhelming, the amounts of money raised and the

S17 amount of records and one or two people doing i n
0tan

i 18 they didn't really want to do it. You know, I

z19 probably should have paid a treasurer maybe would

Q 20 have been a better way of doing it in retrospect.

•21 Q Where did the committee maintain its

22 bank account?

23 A San Diego National Bank, I believe.

S24 Q Was there one account or more than one

25 account?
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• 0
1choosing San Diego National Bank?

2 A The president of the bank was a friend,

3a former friend and former supporter. He was Jewish

4and when I came out for a Palestinian homeland, why,

5I lost his support. But up until that time it was

6selected because he was the president and I figured

7that it's got to go somewhere so put it in a bank

8where someone who is in charge of the bank, you

9 know, it is their bank.
<D

10 Q Is that Murray Galinson?

11 I A Yes. I first met him in 19- -- the

12 Jimmy Carter race for president, he was an advance

13 anfor JmyCarter. And he later took a whole

.14 year off and worked for Walter Mondale. In later

15 years he helped coordinate efforts for me with the

* 16 Jewish community, and the banking community had

17 several meetings that he set up, lunches or

z

~19 the glass sea gull or something, you know, banking

z20 problems whatever, but ...

•21 Q Did anyone else at the committee have

22 any connection with the bank?

23 A Not that I am aware of.

S 24 Q Did Sandra Kennedy?

25 A She worked for a bank, San Diego Trust
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• S
1 & Savings.

2 Q But not San Diego National Bank?

3 A Right.

4 Q How did you come to know Ms. Kennedy?

5 A Her mother was a neighbor in Mission

6Hills in San Diego. That's a community of

7San Diego, a neighborhood, Mission Hills, where I

8lived. Her mother was on my county advisory

9committee and a supporter and a volunteer, and she

i 10 got her daughter to volunteer and, you know, become

¢_D 11 involved and work on the committee. And I don't

12 know whether she volunteered to be treasurer or Jim

5 3 Brel ad "Jim Fields isn't doing the job and we

)14 have got to get a new treasurer." And she had been

%r 15 the assistant treasurer and so we elevated her. But

l16 basically that's how she became involved.

17 MR. PORTNOY: I think this would be a good

Pi18 time to take the recess that we discussed before we

19 went on the record.

20 (Recess taken.)

•21 Q BY MR. PORTNOY: Mr. Bates, during your

22 campaign, did your committee ever write a check for

23 which it had insufficient funds?

S 24 A Yes.

25 Q Do you know how often?



1 A Not very often because the bank

2 wouldn't pay the check without sufficient funds and

3 never did in any case ever pay a check without

4sufficient funds. If you wrote the check on a

5Friday and it is not going to clear until Monday and

6you can get the money In on Monday, you know, that

7kind of thing where you make the deposit before the

8check clears or comes in.

9Q Do you know about how much money was

1. 0 involved?

11 I A Well, at the end, you know, tens of

12 thousands of dollars.

13 Q What safeguards, if any, were in place

14 to prevent the committee from writing checks with

15 insufficient funds?

l16 A Me.

c 17 Q Meaning?

r18 A Well, it wouldn't be written if I

19 didn't okay it. I mean I am trying to think of an

§ 20 example. But part of our specific problem was that

~21 the balance that we had in the account, that we

22 thought we had in the account, was not the actual

23 balance, and we were not made aware -- or the

O 24 treasurer maybe wasn't aware of the discrepancy.

25 But at the end of a campaign when everything comes
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1 occurred. So the treasurer might not have been
2 involved. Theoretically they should have been, but

3 in a last minute, you know --

4Q But as a general proposition, people

5 who would come to you to seek approval of

6 expenditures were the campaign manager and the

7 treasurer; is that correct?

8A Yes.

9Q When they came to you, did they ever

10 say to you, "We lack the funds to pay this bill, but

(DII we want authority to write a check anyway"?

12 A No.

.O13 Q Was there ever a time that you

S14 authorized a check to be written or wrote a check

15 yourself when you knew the committee did not have

!16 the funds on deposit to pay that check?

S17 A As I stated previously, the answer i

518 yes.

19 Q You previously stated that there was an

o20 incident involving a mailing near the end of the

21 campaign?

22 A Uh-huh.

23 Q Were there any others?

S 24 A At the time that a check might be

25 written or disbursed, the account balance might be
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1 insufficient, yes.
2 Q Do you remember any other specific

3 expenditures?

4A I don't remember any of the specifics.

5 There weren't that many large amounts. There was a

6 point -- there was a period of time where we were --

7 it was going out as fast as it was coming in and

8 sometimes the deposits and the amounts wouldn't

9 coincide, but the bank would never pay a check that

10 we didn't come in with the deposit that day. So the

CD II answer is, yes, I would authorize an expenditure

12 where there was insufficient funds with the idea

13 ta hefnswould be raised and deposited before

S14 the check cleared.

15 Q You have stated that the bank refused

, 16 to honor such checks?

S17 A Yes, a number of tms n

18 emphasize that and stated that because the audit

4 19 showed a whole bunch of times that they allege that

20 were paid and I not only -- I haven't done the

•21 audit, but I know that that's never been the case.

22 In fact, it was kind of a sore point. Being a

23 former bank officer with the Bank of America, I know

24 that checks could have been paid without totally

25 sufficient funds. For example, if you get a cheek



1 for $9,000 and you have a deposit for $8,900 and
2 you're $100 short that day, in fact most banks will

3 pay checks. They will charge you for them, but they

4 will pay them even if you're a little short

5 sometimes. They could have done that, I think, but

6 they didn't.

7 Now, I really don't know what the FEC

8 regulation on that was. It probably was that you

9 couldn't. But I know it was sort of a sticking

10 point because when we found out our balance was off

11 and we were short and we were trying to raise it to

12 cover the check and we would go to the bank and they

S 13 would say, no, not utltefl muti

14 deposited.

15 And I looked over the audit and there

S16 were cases where they showed the days but not

417 working days. For example a check would come in on

z 18 Friday and they wouldn't clear it and pay it, and

C

z19 then we would come in -- the record would show that

Z20 it was overdrawn on the Friday and we might come in

•21 on Friday at five o'clock or something and make the

22 deposit, which wouldn't be recorded until the

23 following Monday as far as the bank records. But

S 24 they would have the deposit and they would pay the

25 check, but the record would show that it wasn't paid



1 -- that it was overdrawn on the Friday that it was
2 paid. Do you see what I am saying?

3Q on those occasions where the bank

4 declined to honor a check because the committee had

5 insufficient funds, how did the bank advise the

6 committee that it was not going to honor the check?

7A I don't know. I mean, my role besides

8 being congressman and candidate and fund-raiser, I

9 would just be told that we have a check in and there

S10 is not enough money and you have got to raise more

CD 1 money. You know, something like that. I didn't get

12 into who told the person or how much or anything

Q 13 like that usually.

S14 Q Do you know whether somebody called the

15 committee?

* 16 A I am sure the bank called.

1Q Doyuhave ayidea who they would

Z 18 have spoken to at the committee?

z19 A No.

z20 Q Do you have any idea who would have

21 made the call from the bank?

22 A I don't think I ever knew and if I did

23 I don't recall.

S 24 Q Do you know what the bank told the

25 committee needed to be done in order to honor the
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Q And Mr. Bartell -- would you typically

ask Mr. Bartell whether a check had cleared or would

he raise the subject with you?

A I don't recall precisely, but I vaguely

recollect that when it went something like this: He

would come to me and say, "The bank called and said

we have got some checks and we are short on our

balance. We need a deposit and we have got to raise

some money."

it. You know

anything corn

Q

you raised t

Ms. Kennedy?

A

handle them.

commitment.

but I am sur

John Smith.

overdrawn.

our account.

contribution

And I said, "Okay, I will try to get

, have you checked the post office? Did

le in today." Something like that.

Would you then convey whatever funds

o Mr. Bartell? Would you convey them to

What would you do with them?

Well, I didn't usually personally

I was aware of it and I got the

It could have been a number of ways,

:e that it went something like call up

John, we need some money, we are

You know, we need to get some money in

Can you -- you know, can you make a

Sof 500 to 1,000, whatever, and he said

yes. And then I would

check from him and get

say have somebody go

it in the bank. You

get that

know, I
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1 really don't know who did that or in most cases
2 wouldn't bother myself with that. My job was to get

3 the commitment and get the check and somebody else

4 could do the paperwork.

5Q Do you know what would happen after the

6 bank received the deposit?

7A They would pay the check if it was

8 sufficient, I assume. I really don't know exactly

9 in every case. I know that these deposits were made

10 and checks were cleared and were paid, and I don't

11 I recall one ever being paid if it wasn't sufficient

12 funds.

.Q13 Q Do you recall how longitualy ok

;14 you to raise the funds to cover the check?

15 A Oh, under pressure I am pretty good;

4 16 usually a day or two.

17 Q Was it ever longer than that; do you
0Q

z18 know?
0

z19 A Well, it was at the end. I know there
4

Z20 was a post office check that was a couple weeks.

•21 You know, we lost and nobody would contribute, and I

22 think it went several weeks.

23 Q To your knowledge, did the bank ever

S 24 bounce a committee check? Return it to you?

25 A There were a few, I think so.

i i iii i, i iiiii 6 0
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1 Q Do you remember any of the details?
2 A No.

3 MR. PORTNOY: Of f the record for a moment.

4 (Discussion off the record.)

5Q BY MR. PORTNOY: You testified, sir,

6 that the bank's policy with respect to overdraft

7 checks or insufficient funds checks was a sore point

8 for you. Did you ever bring your unhappiness to the

9 attention of anyone at the bank?

10 A No.

o 0I Did you ever discuss with anyone at the

12 bank in any way their policy with respect to

* 13 handling insufficient fn hcsfo h

)14 committee?

r15 A No, I just griped a little bit about

\ 16 it, I am sure. But, no, I never talked to anyone

17 about it.

z

z19 it, for example?

z20 A No.

=21 Q Did you ever either personally or

22 through a staff member or other intermediary seek to

23 convince the bank to change their policy?

S 24 A No.

25 Q Mr. Bates, did you ever make any loans

61 .. .. ,
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1tO your committee in connection with the 1990

2 campaign?

3A Several. I think a total of $26,000 of

4 which 2,600 is still owed me.

5Q I am sorry, sir, again the total was?

6A I think it was $26,000 total. I don't

7 know the exact breakdown. I don't recall the

8 number. I know it was a significant amount, more

9than I had ever before. For me a significant

10 amount. Maybe it was 30,000.

11 I MR. PORTNOY: I would like to ask the court

12 reporter to mark this document as Exhibit 1, please.

13(epstinExhibit No. 1 was marked

,')14 for identification.)

r15 Q BY MR. PORTNOY: I would like the

S16 record to reflect that I am now handing Mr. Bates

S17 Exhibit 1. Exhibit 1 is a copy of a report to the

S18 Federal Election Commission submitted by the Jim

z
~19 Bates for Congress Committee signed by Sandra L.

z 20 Burton, who I understand later married and took the

• 21 name Sandra L. Kennedy as assistant treasurer of the

22 committee.

23 Ms. Burton has dated the report May 31,

S 24 1991, and the report is stamped as having been

25 received in the Federal Election Commission mailroom

ii i i li i l II I I 6 2



1 on June 5, 1991.
2 Mr. Bates, I would ask you to look at

3 this documient and tell me if you recall ever seeing

4 it before?

5A I am sure I have seen it before. It's

6 one of our disclosure statements, Report of Receipts

7 and Disbursements, and it shows the amounts of loans

8 as 30,300, which I am assuming is correct. I

9 remember the amount. I wasn't repaid better than

10 the amount that I originally loaned.

11 I Q I would note for the record that

12 Mr. Bates is referring to an attachment to the

0 13 report entitled "Schedule C - FEC Line 13(A) -

: ) 14 Lon" with the date stated underneath as being

/ 15 May 17 thru June 30, 1990. According to the report,

C)
S16 how many loans did you make, sir?

S17 A Four.

18 Q To the best of your recollection, is

0
z19 that an accurate statement of the loans you made to

z20 the committee?

21 A Yes.

22 Q What were the dates and amounts of

23 those loans?

S 24 A I am having difficulty reading the

25 form, but according to the form it's 5/23 6,000,
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1A No, I just made a statement that they

2 are personal loans and list them that way.

3Q Did she ask you how to list them?

4A I don't recall whether she asked me or

5 whether she just showed me this and I concurred. I

6 mean, she would have the checks that I wrote and

7 they would have loan written on them, I am sure. I

8 am sure I made a point of saying that I loaned them

9 so I wanted to get paid back. I don't know if I
'0

*10 answered the first question much less the second

11 i question.

12 Q You stated earlier that you were -- I

*O 13 believe the word you used was adamant that the loans

14 be reported as personal loans from you. To whom did

r15 you express your adamance?

7)
S16 A Jim Bartell, Sandra Kennedy, anyone --

O 17 probably just to them.

S18 Q Did anybody suggest that the loans be

19 reported in any other fashion?

Q20 A No, but my adamancy -- is there such a

•21 word?

22 Q I took my shot with adamance.

23 A -- was based on the fact that I loaned

S 24 the money and I wanted to get paid back and that I

25 was -- well, I had never loaned my campaign this

i iii ii6 6i
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S
1Oh, May 31st is when she signed it. It was received

O2 on the 1st of June. It must have been overnighted.

3I don't think I saw it until after the fact, but I

4 don't dispute the amount. It's 30,300. The best of

5my recollection, that is the date and the amounts

6and how it was done. I don't have the actual check

7copies to confirm that, but I have no reason to

8doubt this. And it was personal loans, money that I

9-- my erroneous understanding of the law, that as
cX'

10 long as I was personally responsible and personally

€i) 11 obtained the funds, it was legal to do it that way.

12 My sources, which I think was one of

O 13 your previous questions that I didn't get a chance

) 14 to answer, was a cash reserve with the Bank of

r 15 Commerce that was up to $12,000 and I think we had

.) 16 $3,000 or $4,000 credit available at that time and

c 17 we may even have sold some stock. My wife was

~18 helping me procure these funds. And then there was

0
z19 a $5,000 loan from Mark Battaglia. The reason

z 20 $5,000 was chosen instead of ten or twenty or the

~21 whole 30,000, which I could have probably borrowed

22 from, was because that was the amount of my salary

23 that I would be using to make the loan. But if I

O 24 used that to make the loan from my salary I then

25 would be out of funds to meet monthly expenses. So
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1personal loans from you to your committee?
2 A Yes, and that was my understanding and

3 intent at the time that that's what I did.

4Q We will get to that, sir. I am Just

5 trying to identify how this information came to be

6 in the report and it's still not clear to me how

7 Ms. Burton, later Ms. Kennedy, derived the

8 information.

9A Well, clearly from the checks that I

1" 0 wrote loaning the committee the money, she would

11 I have a copy of the check when she made the deposit,

12 and it would say loan and it was a check from me and

S 13 it was in the amount of 6,000, 10,000, 4,300, and

S14 10,000. It would be obvious that she would have

15 those records. I mean, the check itself that I

16 loaned, she would make the deposit or she would see

17 the deposit if -- or if sedn',acopy o t

18 If she didn't actually make it, she would have

19 gotten a copy of the deposit.

Q20 Q So it is your testimony, sir, that you

21 did not discuss these loans in any way with

22 Ms. Kennedy or Ms. Burton?

23 A Right. I discussed the disclosing of

S 24 them, but not the making of them.

25 Q Well, the disclosing of them is what we

I I I | I



1are talking about, sir.
2 A Oh, the disclosing of them, I discussed

3 with her. I told her that 30,300 or that this is

4 right or whatever, or this is what she has copies

5 of.

6Q So either she came to you and asked you

7 how she should report these transactions or she

8 submitted to you a list? How did that occur; do you

9 recall?

10 A As I previously stated, she made up

11 I this form.

12 Q Right.

%'"13 A She had copies of the checks that I

) 14 wrote that were loans to the campaign. She made

15 those deposits. If you write out a check, it goes

S16 to the treasurer to be deposited in the account. It

( 17 has loan written on it. It is signed by me. I'

S18 on my checking letterhead or, you know, my name is

19 on the check. It's my check.

20 Q So there are at least two checks

21 represented in this figure that are not your checks.

22 There is a check from Mr. Battaglia to you and there

23 is a check from the San Diego National Bank to you?

24 A No, no, no, no; absolutely not. Every

25 one of these loans, personal loans, is a personal



1check from me to the campaign. The $10,000, $5,000
O2 from San Diego National Bank and from Mark

3Battaglia, were made out to me personally and were

4personally deposited in my house personal account.

5And the audit is incorrect when it states - - and I

6recall reading that. The audit is incorrect and

7there is no way that that can be proven. It's wrong

8and there are checks -- $6,000, $10,000, $4,300 and

'9 $10,000 -- checks that I wrote to the campaign that

1 0 were deposited.

11 I The reason the Battaglia check and the

J 12 San Diego National Bank check got in the audit and

O 13 Mr. Costa, Richard Costa or Robert Costa, the fellow

, ) 14 who did the audit, is that my administrative

r 15 assistant, Kerri Tweed, makes copies of everything

\ 16 for me that she does. And sometimes she is doing a

< 17 personal deposit, making up a personaldeoi fr

z 18 me, and sometimes maybe she was doing a campaign

~19 one. I am sure I told her, you know, to make a copy

~20 of the check from Battaglia and the San Diego

• 21 National Bank check, and she just put them in the

22 wrong -- she Just put them in the record that goes

23 with the campaign erroneously. But I have seen the

O 24 check from Battaglia. It's made out to me

25 personally. There is no way that I would have

72...
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QI appreciate that. I am Just trying to

do this systematically.

A Yes.

QSo the answer is yes?

A Yes.

Q Now, you testified that you did so the

four times that are listed on Schedule C to

attachment one?

A Yes.

Q That is a check for $6,000 on May 23rd,

a check for $10,000 on May 29th, a check for $4,300

on May 30th, and a check for $10,000 sometime In

June, which I understand to be June 6th, but this

report is illegible. You have testified those are

checks you drew on your house back account; is that

correct?

A Yes.

Q Did you have sufficient funds in your

account to cover those checks when you wrote them?

A No.

Q Did you know at the time that you had

insufficient funds?

A Yes.

Q So just to be clear, when you wrote the

loan checks to the committee, you knew that you were

78
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• 0

1using funds that you didn't actually have yet?

2 A I knew I was taking advantage of the

3 bank overdraft protection, yes.

4Q Did anyone else know that you were

5using overdrafts to fund the loans to your

6 committee?

7A I doubt it. I didn't tell anyone.

8am sure that the House sergeant of arms knew.

9 Q Did you discuss the matter with

1 0 anybody?

c911 A No.

12 Q So after you wrote the checks, your

13 acout hd a egaivebalance; is that correct?

)14 A In a couple of instances -- I think

15 there were two instances, the one for May 29th for

,)
i 16 10,000 was for one day, and again that was just an

17 error in making the deposit. AdItikta h

S18 simple yes or no answer needs some qualification

~19 that if I am en route from --

o 20 Q We will get to that, sir. The question

•21 though now is, at the time you wrote those checks

22 and the checks were paid, your account had a

23 negative balance; did it not?

S 24 A I assume so. I wasn't probably sure in

25 all cases, but I was aware that it was either short
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or close to

Q

shortfalls

a positive

A

Q

extent that

being short.

And did you subsequently make up the

in your account and bring your account to

balance?

Yes.

When did you do that, please, to the

you --

A As soon as possible.

Q -- to the extent that you can recall,

if you can go through the loans individually? Do

you recall specifically?

A I don't recall on the $6,000. The

$10,000 stands out because it was a one day, and I

was thinking one -- you know, one day. As I recall,

that was the one that was comprised of Battaglia and

San Diego National Bank funds.

And as I recall it was something like

this: The campaign needed the loan the week that I

was in San Diego, so the check was written, say, on

Friday and cleared on Monday and I didn't get back

until Monday morning and didn't make the deposit

until Tuesday or something like that. But I was off

one day, but I had the funds but didn't have them in

the bank so I kind of qualified that. I mean, I

didn't feel like I was -- I wasn't too worried about

I I II I I | I I I



1 it because I had the overdraft protection in any
2 event. Had I known in retrospect all that would

3 come out and everything, I would have gone in that

4 day and made the deposit rather than waiting a day.

5Q That is the check dated June 1990 that

6 you're speaking of or the check dated May 29th just

7 to clarify?

8A May 29th? The 10,000?

9Q Right. Those were the checks for which

1 0 you made the deposits from Mr. Battaglia and

- 11 San Diego National Bank?

12 A Right; which the audit shows was made

,O 13 into the campaign account but which was not and

) 14 which the house bank records would show.

15 Q Do you have any recollection of when

16 you repaid the $6,000 loan?

(4 17 A No.

S18 Q Do you have any recollection of the

419 source of funds you used to repay the $6,000 loan?

20 A No.

•21 Q Do you have any recollection of when

22 you repaid the loan for $4,300?

23 A No, I -- no.

S 24 Q Do you have any recollection of the

25 source of funds that you used to repay that loan?

8 1 .. ...
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1A As I stated earlier, the source of

2 funds was the cash reserve. I don't recall exactly

3 whether the cash reserve applied to the 6,000 or the

4 4,300. But at the same time -- I mean, it's like

5 all of this is going on at once. Money is coming

6 in, money is going out, and you know, my own funds.

7 I also on some of these loans, the

8 source was the campaign paying me back the loan.

9 But I don't have the exact records, but I know that

10 some of this -- I think about half of it was the

11 campaign paying me back in the month, approximately

12 three-week period, that it was going out and coming

13 in. I don't remember the exact dates or how it all

14 worked. I know that the source of funds was a cash

15 reserve personal account at the Bank of Commerce and

16 the Battaglia and the National Bank loan and the

17 campaign paying me back. Those are the sources.

18 Q Do you recall, sir, when you opened the

19 cash reserve account at Bank of Commerce?

20 A I have had that like for ten years, 20

21 years or something. I don't know.

22 Q It's a drawing account in effect?

23 A It's a cash reserve on a checking

24 account. It's the same thing like the bank -- well,

25 it's like a loan.
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schedule?

It's essentially

Yes.

Is it subject to

Yes.

Is it subject to

a line of credit then?

an interest rate?

a definite repayment

A Yes.

Q And do you recall what the interest

rate is approximately?

A Whatever banks are charging.

Q Is it a floating rate?

A Yes, whatever, so much over prime. A

competitive rate and reasonable rate, the same as

everyone paid.

Q And how was the repayment date

established?

A I don't know. At least once a month

they take it out of your checking account to pay tl

account. It's like 600 a month or something and

some of it is for interest and principal and some

it then reduces the balance so it is available to

use again as you pay it down.

he

of

Q Is it a collateralized account in any

way or a signature account?

A Signature.
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1 0 Is there any KlnG 01 tormai note tnat
2 attaches?

3 A There is some kind of an agreement that

4was signed that sets it up. I am sure there is some

5kind of an agreement.

6 Q Do you have a copy of that document,

7 sir?

8A Which document, sir?

9Q The agreement establishing the account

c 10 at the Bank of Commerce?

11 A No, but I am sure I could get one.

12 Q we would appreciate it. Did you know

1anindividual named Mark Battaglia?

)14 A Yes.

r15 Q What's the nature of your relationship

16 with Mr. Battaglia? Would you describe him as a

S17 friend?

S18 A Very good friend.

z19 Q Would you describe him as a political

o20 supporter?

21 A Yes.

22 Q Business acquaintance?

23 A No, I don't do any business. I mean, I

~24 didn't do any business.

25 Q When did you first meet Mr. Battaglia?

'' ~84 ....



1A I met Mark Battaglia in approximately
2 1975. I think it was 1975. He came into my office

3 when I was a member of the County Board of

4 Supervisors regarding a parking lot that the county

5 had owned the land. It was downtown near the Law

6 Library and it was a lucrative piece of property,

7 and it had been on a lease for $200 a month to the

8 Republican parking lot magnate for San Diego who

9 owned all the parking lots and controlled everything
Lf)

c 10 and was a big Republican contributor. They had kept

- 1 it on a rollover. In other words, the lease had

12 expired like five or ten years earlier and they kept

O13 rolling it over at $200 a mnh

S14 He came in and he said, "Why is this,"

r15 you know. And I didn't know and I looked into it

I16 and that launched me on one of my investigations of

c417 government that I was famous for like te$600

18 ashtray when Weinberger canned the Navy commander

19 and Kennedy tried to say he didn't do anything

20 wrong. He had actually been the base commander

•21 before he was fleet commander, so he actually

22 started the problem. That was procurement problems

23 with the Navy.

S 24 So I got into this leasing problem with

25 the county and it took me a year, but I finally got
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1 involvement in any of your Congressional campaigns?
2 A Oh, yeah, he was always -- you know, in

3 the fund raising and contributor. He didn't raise

4 much, but he would contribute, you know, the maximum

5 that he could.

6Q Did you ever discuss your 1990 campaign

7 with Mr. Battaglia?

8A Well, I don't recall that I did. I am

9 sure I may have if I talked to him. I didn't see

C 10 him. During the primary, I never even saw him. I

- 1 think I saw him in the general, but I talked to him

12 on the phone around May, you know, 29th or

13 something. When I gotth$500la frmiI

M) 14 talked to him on the phone. I never saw him, but I

r15 Just called and asked him if he could raise some

4 16 money or loan me some money or get me some money.

17 And he said how much, and I said 5,000. And he

18 wrote a check and wrote loan on it and sent it in or

19 probably somebody picked it up; I don't recall.

o20 Q Was this in late May 1990?

21 A Yes.

22 Q At the time was Mr. Battaglia to your

23 knowledge aware that you were seeking reelection?

S 24 A Yes.

25 Q Did Mr. Battaglia ask you why you



1 wanted the loan?
2 A I don't recall, but I am sure that -- I

3 am sure I told him. He probably didn't ask me. I

4 probably told him. I said, "I need the money. You

5 know, I am loaning my campaign some money, but I am

6 going to be short and you know I need some money."

7 I don't even know if I went into that. I may have

8 just said I need a loan. I mean, you know, to -- I

9 have got to loan some money to the campaign. I

c10 don't recall exactly how I put it, but he didn't

11 hesitate. It could have been much larger. I mean,

12 he could have afforded much larger and he would have

e13 had I asked for more.

S14 Q But Mr. Battaglia understood that you

15 were borrowing money for --

4 16 A Personal.

17 Q -- personal expense?

S18 A Personal loan, yes.

19 Q And he understood that you needed to

o 20 borrow money for personal expenses because you were

• 21 using your personal funds to support the campaign?

22 A Right.

23 Q Did he offer to lend you more money?

S 24 A No. Oh, he may have said something, is

25 that enough or something like that, but I mean I

I I
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1 don't recall that it was ever -- it wasn't an issue.
2 The 5,000 is what I wanted because that's the amount

3 I wanted to cover.

4Q To the best of your knowledge, was it

5 Mr. Battaglia's understanding that the purpose of

6 the loan was to allow you to free up your personal

7 funds to lend to the campaign?

8A I don't recall the extent that I went

9 into that. I am sure I said I need $5,000 because I

C 10 am loaning my campaign money and I am going to be

11 short or I won't have any money this month or

S12 something like that. But it was almost -- he didn't

.O13 focus. It was almost like how much do you need?

' 14 What? Fine. You know, no problem and pay me back

15 when you can. It was a real quick deal. He wasn't

I16 concerned about it really. Do you know what I mean?

17 I mean he didn't ask any questions.

Zi 18 Q Where were you when you had this

19 conversation?

o20 A College Grove, my Congressional

•21 campaign -- I mean my Congressional office.

22 Q Did you speak in person or on the

23 telephone?

24 A As I stated before, on the telephone.

25 I never saw him until I think after the election.

89
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0
1 Actually I missed -- there was a fund-raiser at his

2 house that Gephardt was supposed to go to and the

3 budget was held up and it was right before the

4 election and I didn't go back to campaign. And

5 that's one of the reasons, you know, we didn't do so

6 well. And he had the fund-raiser and I had to call

7 him and I got Gephardt to call. And I remember they

8 were doing the budget and Sununu was in the hallway

9 and he made a wisecrack or something about -- oh, I

- 10 told him that I was voting against the budget, and

11 he made some wisecrack about breaking my leg or

12 something, you know. But so I didn't even saw

0O 13 Battaglia untilafe th elcin

S14 Q You called him, though?

15 A Yes.

S16 Q And at the time -- I think I am

(417 confusing time frames. But this conversation that

S18 you're talking that occurred Just prior to the

4 19 election would have been in October or November?

z20 A No, just prior to the primary in June.

•21 The first Monday after the first Tuesday -- or the

22 first Tuesday after the first Monday in June,

23 whatever that date is. I think June 3rd or

S 24 something. And this was like the last weekend TV

25 before the primary. As it turned out, I won 65-35

9O0I L I i



1 or something. I didn't need to buy this TV and I
2 should have not. But, you know, I misjudged it.

3 needed it in the general more than I needed it in

4 the primary. Although all you need to lose is a

5 third of your base and you're in trouble.

6Q so you called Mr. Battaglia and you

7 talked about the loans. Did you talk about the

8 campaign at all?

9A No.

10 Q You didn't discuss the upcoming primary

11 or --

12 A No. I said --

e13 Q -your surveys o ntig

, 14 A I am sure I said I think it's going to

15 be closer than we thought or whatever and I am

, 16 worried about it. I am sure I said something like

17 that. I don't recall.

18 Q Did you call Mr. Battaglia at his

S19 office?

o20 A Yes.

21 Q Mr. Bates, did you discuss with

22 Mr. Battaglia any terms for the loan?

23 A No.

24 Q Did you discuss when you might repay

25 him?

91



0
1A No.

2 Q Did you discuss interest?

3A No.

4 Did you discuss collateral?

5A No.

6Q Did you make any written record of the

7 loan?

8 A No. I don't understand what you would

9mean by a written record.

10 Q Either a note or --

11 A I mean, I knew I owed it. I mean, it

12 was in my head. I wasn't going to forget it. No.

S 13 Q But there is no written record. Did

) 14 you eventually repay Mr. Battaglia?

15 A Yes.

,4 16 Q Would you describe the circumstances?

17 A I think it was -- I think it was about

0Z 18 nine months after I was out of office and I was

S19 doing consulting and I was working in San Diego and

z 20 Washington and looking at whether I would run again

•21 for that open seat. And, you know, I was looking

22 for clients and I asked him if he had anything for

23 me to do that, you know, I could make some money to

S 24 repay him because I hadn't repaid him. He brought

25 up something that we had been involved in in kind of
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1 lot. And so he settled with them, but the
2 settlement gave him a million dollars more. So he

3 ended up with $3 million off of that one parking

4 lot.

5 And then that was over and he was out

6 of business on the border. So he wanted to get

7 another parking lot somewhere at the border and so

8 he went to Customs. And they would have had to

9 reconfigure their property. They could have leased

-10 it, but there were three different -- there was

11 Tobacco and Firearms, there was Customs and there

12 was Immigration. There were three parties all

,* 13 involved and two of them signed off and then Customs

S14 said, no, that their trucks would have to turn

r15 around a different way or something and they did not

I16 sign off.

, 17 So he employed me to try adcnic

S18 Customs that they should go ahead and make the lease

19 to him. And I met with the new director. That was

o20 Rudy Comacho. I wrote a bunch of letters. I talked

•21 to a bunch of people and so I went down and I got --

22 MR. PORTNOY: Let's go off the record.

23 (Discussion off the record.)

S 24 (Noon recess.)

25 Q BY MR. PORTNOY: When we were so rudely
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interrupted we were discussing the loans you made to

your committee from your account at the house bank,

and we had just begun the subject of the repayment

of those overdrafts on your house account. You

stated that you did in fact bring your house account

into balance; is that correct?

A Yes.

Q And if you could just explain how you

did that and when it occurred, that would be

helpful.

A I am not sure that I could. I am sure

there are records that would show that. But all I

know is that they are all -- you know, I have left

the house, my account was current and I have a

letter that I gave you in the - - I think you have it

that says that --

Q I have it.

A -- they have reviewed everything and

there is no problems with the account.

Q Just to clarify, when you left Congress

your account was current, in balance?

A Yes, sir.

Q Mr. Bates, the loan checks were not the

only overdrafts?

A No, sir.



1 Q Published reports are that there were

2 some 89 overdrafts; is that correct?

3 A Yes, sir.

4 Q And approximately $170,000 over a 30

5 month period?

6A A misleading figure, yes. As I stated

7 earlier, I took everything out of the account so I

8 had large amounts, large transactions, because I

9cleared my account at the first of every month.
'0

10 Q Did you use --

11 A That's another reason I was overdrawn.

12 Q Did you use checks drawn on your house

* 13 account to fund any of your other campaigns at that

S14 time?

F15 A No, sir.

. 16 Q Have you ever made loans or

c 17 contributions to your campaign from that account?

z18 A No, sir. I think the record will show

~19 I made very few loans to my campaign. I was not a

Q20 wealthy member of Congress.

•21 Q Also before we left we had begun

22 discussing your transaction with Mr. Battaglia. I

23 think I would like to just clarify if I could the

S 24 discussion in which Mr. Battaglia agreed to loan you

25 money during May of 1990. Please set the stage for
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0
1me. You were in your Congressional office in the

2 district; is that correct?

3A Yes, sir.

4Q And that's located where?

5A 3450 College Grove Avenue or College

6Way, right off of College Grove.

7Q That's why you refer to it as the

8College Grove office?

9A Yes, sir. It was a shopping center.

10 Q You telephoned Mr. Battaglia?

11 A Yes, sir.

12 Q Did you telephone him at his office?

S 13 A Yes, sir.

')14 Q And he answered the -- he took the

15 call? He didn't call you back?

S16 A His secretary answered and after a long

17 wait, he answered.

18 Q What did you say to Mr. Battaglia at

C,

z19 that point, if you recall?

z20 A I don't recall. Vaguely. I mean, I

0 21 have been over it several times. Basically I said,

22 you know, we are in a tight race. We need the

23 money. Can you loan me some money? You know, I am

24 transferring some money out of my personal account

25 and I am going to be short and, you know, that's it.
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A He wasn't good at it. Price Club was

-- Robert Price was a network, Jewish community,

business community. Battaglia was kind of a loner

as an entrepreneur. He came to San Diego by himself

and got married and set up shop. You know, he was

raising money for me as a matter of fact. I mean --

but I needed more money quickly. He had probably

already maxed out anyway and couldn't have given

any. Price had not. Price was the guy who would

give you 500, but Battaglia would give you a

thousand.

Q Mr. Bates, I just want to clarify, is

it possible that you had this conversation with

Mr. Battaglia in person?

A It's impossible, totally impossible.

Q You stated previously that you

considered this to be a personal loan to you; is

that correct?

A Yes. The check is made out to me. It

is a loan to me. I mean, whatever other things -- I

mean there is a check that was written. There is a

copy of that check and that check is made out to me.

Q Understood. But the reason you needed

the loan was because of the expenses entailed in

your campaign; isn't that correct?

I
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A The reason I needed the loan from

Mr. Battaglia, the way I rationalized it, was to pay

back my living expenses which I was loaning to the

campaign. It's by indirection, but ultimately the

problem was created by the campaign needing money.

Q And Mr. Battaglia was aware that was

what you were thinking, was he not? You explained

that to Mr. Battaglia?

A I believe I did. Otherwise he would

have made out the check to the campaign.

Q Also before we left, you had began an

explanation of the method by which you repaid

Mr. Battaglia. Perhaps we could just review that

again for a moment. After you left Congress, you

began doing consulting work; is that correct?

A Yes, sir.

Q And you did government and political

consulting

A

political

Q

Mr. Battag

government

A

Q

you stated earlier?

I did some government. I didn't do an1

then. I did later.

And you contacted among others

lia to determine if he had any work for a

consultant?

Yes.

And Mr. Battaghia brought to your
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1 A Probably 50, maybe 80, but a couple
2 weeks at least. It depends on -- you know, you

3 don't work every hour of every day on it.

4Q What kinds of things did you do to try

5 and move this project forward?

6A Well, I had to go to the border and

7 look at the site and I had to get his files and go

8 over the maps of the plan that had been originally

9 submitted. The reason -- now I recall. I talked to

C" 10 a fellow named Rappaport who was the former director

11 of Customs before Rudy Comacho and Rappaport had

NJ
12 recommended approval but -- I am trying to think.

O13 Weights and Measures, I believe it was, had done an

)14 inspection of commercial trucks there, and they had

15 objected because it would be some inconvenience to

\ 16 them. And Rappaport had said their argument wasn't

S17 really valid and he and I had been talking. He had

18 since left and was doing some consulting and we

z19 started talking and we got into that, and he told me

2 20 that he could devise a new plan that would probably

•21 be approved.

22 So I went back to Battaglia and told

23 him that I thought maybe I had a chance of turning

24 this thing around, and I paid Rappaport for his

25 work. He provided me with a new plan because I was
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not that familiar with the operations of the border

and Customs and what their needs really were. He

being the director was, so he developed the plan for

me. I had to meet with him and get that, and then I

had to set up meetings. I met a couple times with

him and with people at the border, with the

different agencies, went down to the border and

looked at the site, went over the plan, wrote some

letters to GSA, to Comacho, the new Customs

director, set up a meeting for Battaglia to meet

with him. And in the end he said, no, he wasn't

going to do it. That's all a matter of record and

there is a big tile on it.

Q Who said no they couldn't do it?

A Comacho, the guy that replaced

Rappaport.

Q The director of the Customs Service

rejected the devised plan?

A Right, where the previous director had

accepted it. In other words, what appeared to be

the problem was the commercial truck inspection and

not Customs. But there were four or five different

agencies all sharing with that drug -- D&A was Drug

and --



1A DJEAL yean. urug niorceuen Ay~zII.y,

2 yeah. Excuse me. They were involved too and they

3 had some offices there too and they had to be

4 relocated. So everyone had signed off except -- so

5 I thought we could turn it around, but it took quite

6 a bit of work.

7Q Approximately how long was the period

8 that you worked for Mr. Battaglia?

9A It was over a month or two. I mean, it

C' 10 was -- I didn't work full-time on it. It was over a

11 period of a couple months, but I didn't work that

12 much on it. I worked, you know, a few hours here, a

('4
iO13 few hours there.

)14 Q And at the end of this time, did

r15 Mr. Battaglia make any payment to you?

i16 A No, I said, "Let's just call it even,"

17 and I reported it on the disclosure fomweeyou

S18 disclose your income, which I think I mentioned

z19 before. You get a copy from the clerk of the House

Q20 of Representatives. I think it was April of '92 or

•21 '91 -- I am not sure of the date -- but it was in

22 the spring and there was some other work I think

23 that I did on that too, but it's disclosed. It's a

S 24 reporting disclosure requirement which was made and

25 which I told him about that I would do that and he

1



1 said fine. And that was the end of it.
2 Q Did you report it on your income tax?

3A I think I did. I am sure I did. I

4 mean, I gave it to my accountant and he -- I didn't

5 actually prepare the forms. He did that.

6Q Few of us do anymore.

7 MR. PORTNOY: One moment.

8 (Discussion off the record.)

9Q BY MR. PORTNOY: Have you ever procured
'0
Q. 10 a loan from the San Diego National Bank?

11 A Several.

S12 Q Was one of those a loan in late May

.013 1990?

; 14 A I don't recall, but from records and

15 discussions and -- I am assuming that I did. It's a

+16 matter of record, but I don't know the exact date.

c 17 I had a copy of a cashier's check from them made out

0 18 to me, which was deposited in my house bank account.
4

4 19 MR. PORTNOY: I will ask the court reporter

z20 to mark this letter as Exhibit 2.

21 (Deposition Exhibit No. 2 was marked

22 for identification.)

23 Q BY MR. PORTNOY: Let the record reflect

24 that I am now handing Mr. Bates Exhibit 2, which is

25 a letter dated May 28, 1993, from Cynthia Velez of



1the San Diego National Bank to Robert Costa of the

O2 Federal Election Commission, and it's on San Diego

3National Bank stationery and there is a one-page

4attachment.

SA Made out to me personally. So I don't

6know how the audit showed it went into the campaign

7account.

8Q The record should reflect Mr. Bates is

fN% 9 looking at the attachment and referring to a Xerox

10 copy of a cashier's check from the San Diego

- 1 National Bank made out to him in the amount of

12 $5,000 and dated, I believe, May 25 of 1990.

S 13 A Oh, admy signature fo eoi nmy

. 14 account. Again Mr. Costa could be made aware of

15 that. Also with respect to paying Battaglia back,

16 the loan was paid and that transaction occurred

< 17 prior to any audit. I would liketh reod o

z 18 reflect that.

z19 Q If you would, perhaps you could give us

z 20 an indication of the approximate date that you

21 finished.

22 A I can't recall, but I know it was

23 before the audit. I think the audit was in the

S 24 summer and that was in the spring.

25 Q Spring of 199- --



1A When was the audit? It was '93 was the

2 audit. I think it was fully a year before the

3 audit. No, I think the audit was in '92.

4MR. pORTNOY: Excuse me one second.

5 (Brief delay.)

6THE WITNESS: I have a good memory but this

7 stuff is all so old. When was the audit? It took

8 two years to complete, I think it was. I think it

9 was the summer of '92. I think it was June or July

1" 0 of '92 or August of '92, and I know the work for

11 Battaglia, I believe it was in '91; April of '91.

12 Q BY MR. PQRTNOY: I am Just trying to
(cJ

+013 get a time frame. The audit was conducted in

V) 14 September of 1991 according to --

r15 A Oh, started, I guess, September of '91.

,D
16 So it must have been April of '91.

417 Q So shortly after you letoffice, just

S18 a matter of months?

19 A Three months.

o20 Q Let's go back to the San Diego National

21 Bank loan. I would again ask you to look at the

22 attachment to Exhibit 2 and identify the attachment

23 for me if you can.

S 24 A Yes, sir. I am looking at an

25 attachment to No. 2, which is a copy of a cashier's



1 check made out to me personally and then a copy of

2 my signature and the comment for deposit, and then

3 the bank clearing house numbers would show that it

4 went into the house bank account. I would recognize

5 them anywhere.

6Q The record should reflect that

7 Mr. Bates is pointing to a series of numbers stamped

8 on the Xerox of the reverse of the check which bears

9 his endorsement and the phrase "for deposit" as well

.10 as stamps that appear to be bank deposit stamps. Do

]1 you recall applying for that loan, sir?

12 A No, sir. As I stated earlier, I over

*0 13 the years have had three or four of these loans and

. 14 I am not sure which one is which. I know I have

r15 applied for them and paid them all of f.

i16 Q Okay. Do you recall whether $5,000 was

w17 the total amount that you sought to borrow from the

z18 bank?

z19 A I am sure -- I don't recall, but I am

a: 20 sure it was. I think I borrowed one time 7,000 and

21 if I asked for seven, I probably would have gotten

22 it. I don't know.

23 Q Do you recall whether you signed any

24 kind of or filled in any kind of application for the

25 li loan?
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1loan and if you have a good record repaying it, you

2 can generally do it again.

3Q Do you recall if there was any kind of

4 formal documentation such as a promissory note?

5A Yes, there was. I don't recall the

6 specific transaction, but I know that this check

7 would not have been made out to me if I hadn't

8 signed a note. And I am sure that's all a matter of

9 record.

10 Q Do you recall whether the loan had a

11 term, a specific length?

12 A I don't recall, but I think they

.013 generally were 90 days or18 das the moh,

i 14 six months, something like that. They weren't very

15 long.

i16 Q Did you subsequently repay the loan?

17 A Yes, sir.

z18 Q Do you recall when?

19 A NO, sir.

o20 Q Do you recall what funds you used to

• 21 repay the loan?

22 A I am sure that either a honorarium or

23 the campaign repaid me. If I had a record of the

O 24 repayment to me, I think that would mesh with some

25 of this, but I don't. Just as an overview, I think

111 ...
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about half of it was repaid to me from the campaign,

about $15,000, and like I said, $2,600 is still owed

to me. And then Battaglia, I explained that and

then the cash reserve just stayed on the amount, you

know. So -- I am actually out about $10,000

MR. PORTNOY: Of f the record for a minute.

(Discussion off the record.)

QBY MR. PORTNOY: Mr. Bates, I would

like to turn to a matter involving Charles Myers.

A Yes, sir.

Q Is that someone you know?

A Yes, sir.

Q And how do you know him?

A Stepson.

Q For the record, it's Charles E. Myers,

II. Myers is spelled M-y-e-r-s, the second being

Roman numerals.

A Yes, sir.

QDo you recall a contribution to your

campaign drawn on a trust account?

A Yes, sir.

Q Do you recall that that check was in

the amount of $2,000?

A Yes, sir.

Q Do you recall that the check was
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annotated in the memorandum line?

A I don't recall that, no, sir.

Q I was hoping you would so I wouldn't

have to fish it out just because I have to find it.

A Loan?

Q It did say loan. It also -- the check

indicated that it was supposed to be a contribution

from two people?

A Yes, sir.

Q Do you recall that? That one was

Mr. Myers?

A Yes, sir.

MR. PORTNOY: We will go off the record for

one second.

(Brief delay.)

MR. PORTNOY: I am handing the court reporter

one Xerox page which contains a copy of a check from

Paul E. Hall, Trustee for Paul E. Hall 1987 REV. UTD

Trust, Charles E. Myers, II, and it is dated 5/28

1990 and payable to Jim Bates for Congress. I would

ask you please to mark that as Exhibit 3.

(Deposition Exhibit No. 3 was marked

for identification.)

Q BY MR. PORTNOY: I would ask you,

Mr. Bates, to take a look at that. Have you seen

5 113



1this document Detore, slrn
2 A Yes, sir.

3Q And it appears to be a contribution

4check to your campaign?

5A Yes, sir.

6Q Do you see a handwritten annotation in

7the lower left-hand corner?

BA Yes, sir.

9Q And would you read that for us, please?

10 A Contributors Hall & Myers.

11 Q We have established, I believe, that

12 Mr. Myers is your stepson?

,O13 A Yes, sr

)14 Q Do you know Mr. Hall?

15 A Yes, sir.

i16 Q How do you know Mr. Hall?

17 A He's a friend of the familyan a

~18 campaign supporter. He was friends of my wife and

z19 her family before I met her. I mean it goes back a

Q20 long time.

•21 Q Am I correct in interpreting this check

22 to be drawn on a trust held for the benefit of

23 Mr. Myers, a trust of which Mr. Myers is the

S24 beneficiary?

25 A I am not familiar with trusts or how



1 that is drawn. Just from my observation and when I
2 got the check and looked at the check and it said

3 the contributors were Hall and Myers, I figured a

4 thousand dollars for each and that's the way it was

5 listed. And then in the upper left-hand corner of

6 thechec it ays,"Paul E. Hall Trustee for Paul E

7 Hall, 1987 REV. UTD Trust."

8Q It probably means revokable.

9A Pardon?

10 Q It probably means revokable.

11 A Oh, okay. And then Charles E. Myers.

12 So both names are on there. My reading is that both

13 o te, o kocontrol the funds or are eligible

,14 to receive the funds or own the funds or however you

15 want to state it.

S16 Q Do you have any information about the

S17 control of the funds in this trust otherthn ha
thnta

Z18 which you can discern from the face of the check?
z

z19 A Well, after your audit we contacted

z20 Mr. Hall and Mr. Myers, and Mr. Myers submitted a

•21 statement and Mr. Hall said he would and had gone to

22 Mexico and he still hasn't. He was sort of another

23 friend I lost after losing the election. So, you

S24 know, I just have to follow up and get a statement

25 from him, but my understanding there isn't a



1 problem. I understood it was just a matter of
O2 recordkeeping that you need a statement from both

3 parties.

4Q But you don't know anything about the

5terms of this trust, do you, sir?

6A No. I think that would be reaching

7 to --

8Q That's fine.

9A -- research a trust every time you get

. 10 a contribution.

-- 1 Q No need to speculate. Let me ask you,

12 sir, do you know David Bain?

013 A Yes, sir.

;14 Q How do you know Mr. Bain?

S15 A He was then Mayor Maureen Connors'

16 treasurer. He was a long time Democratic

17 contributor. He was a ship repair -- CEO of a

018 company that did business with the Defense

oz19 Department. And when I had then chairman Les Aspin

z20 to San Diego, I think he was interested in that.

•21 recall there was an incident where he contributed in

22 the primary to my opponent or didn't contribute to

23 me and I came back to him and said, you know, "Why

S 24 wouldn't you help us?" And he said he was mad at me

25 about some slight or something I did or didn't do.

1 '



• 0
1I got another one of my famous investigations going

2 and it impacted, I think, on his company, which

3 later he went to prison for some kind of violations.

4 And he is out of prison now, but there was a -- my

5 investigation, it was peripheral to his company, but

6 then there later was some other offenses. That's

7 all.

8Q Do you know his wife?

9A She was a contributor. I don't know

1 0 her personally.

11 Q Is a Della Chavez Bain his wife; do you

12 know?
(>J

- 13 A Yes. She gave a thousand and he gave a

) 14 thousand, and he got a couple other people to give a

~15 thousand. I think it was $4,000 that he raised and

S16 contributed.

, 17 Q Did you ever ask Mr. Bain to make a

~18 contribution to help repay the debt from your 1988

z
z19 election?

z20 A Maybe that's what it was. Maybe it was

= 21 the '88. All I remember is that the contribution

22 came after the fact, so to speak, after the election

23 was over or after the primary or after something.

S 24 He hadn't helped me when I thought he would or

25 should, and generally I Just let it go and figured



1 they are not with you anymore. But with him I made
2 a point because I had done -- you know, made quite

3 an effort to get Aspin out there and to get the

4 shipyards and, you know, he was part of a whole

5 industry that I had tried to make sure that, you

6 know, that they were being considered for work. I

7 think National Steel. He wasn't with National

8 Steel. But for whatever reason, I went back and met

9 with him and we later smoothed things over.

1. 0 I think maybe a guy named Rudy Murrillo

11 who used to be former congressman Van Deerlin's aide

12 and was a good friend and supporter of mine, he may

0 13 have set it up and said you guys solntb

S14 enemies or you should be friends. But however it

15 came out, the bottom line was he ended up making a

S16 contribution. I might be off on the date. It might

17 have been in '88 instead of '90. Again, that's a

0 18 matter of record. If I had the records, you know,

z19 it might refresh my memory.

z20 Q Do you know an individual named Sami,

•21 S-a-in-i, Bandak, B-a-n-d-a-k?

22 A Yeah.

23 Q How do you know Mr. Bandak, assuming he

S24 is a mister?

25 A He is a wealthy Lebanese American who

• o . .. . . . _4



1 set up the Kuwait oil operation when it was
2 originally contracted and they discovered the oil.

3 That was some years ago. He came to this country,

4 immigrated and married a Swedish immigrant and they

5 -- I met him going door to door. And he became very

6 wealthy with a Swedish baby buggy that was very

7 popular, a particular brand, the best in the world

8 or something. So he was a long time contributor and

9 supporter.

rv 0 I mean, after I met him going door to

11 door, he gave me a thousand dollars on the spot when

12 I came to his door, which was -- the only other time

13 afelow gve e athousand dollars when he couldn't

)14 go precinct walking with me on the street corner.

15 That surprised me.

. 16 Yeah, I know him well. He is -- he

< 17 would always max out. I don't know how it was

P18 assigned or whatever, whether itwas t h eto

z19 to the actual campaign or to the debt from '88.

20 There was a big debt in '88 because, you know, we

S21 went over about a hundred thousand.

22 MR. PORTNOY: I think what I would like to do

23 is take a few moments and confer with my co-counsel,

S24 and then we can come back and wrap this up fairly

25 soon, just a matter of a few minutes. Let's go off

... ~~~119 .. ....



1the record.
2 (Recess taken.)

3 Q BY MR. PORTNOY: Mr. Bates, I have some

4final questions which are mostly in the nature of

5cleanup and then I would like to give you the

6opportunity to make any statement that you wish or

7put anything on the record that you would like to

8have on the record.

9 First we have had some discussions

10 concerning your former chief of staff, Mr. Bartell.

11 Do you have any idea where he is these days, where

12 he can be located?

. 13 A Yes, sir. Mr. Bartell is with Nelson

) 14 Communications, a public relations firm in

~15 San Diego, and can be located there. I don't

.7)ofadhv hsadeso hoenmebt-

(4 17 Q That will suffice. We canfidhm

oi18 A Nelson Communications in San Diego.

z19M.PRNY etIwudlk ohn h

~20 court reporter a copy of a letter that Mr. Bates

~21 gave me Just prior to the deposition dated

22 February 15, 1959, and it's a letter from Mr. Bates

23 to Danny L. McDonald spelled M-c-D--o-n-a-l-d,

e 24 Chairman of the Federal Election Commission. And I

25 would ask the court reporter to mark it as Exhibit

12 0 •i ,! ... ~
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1will take a lie detector test.

2Q On occasion, sir, the Commission has

3 taken into consideration in determining how to

4 proceed in a matter the financial circumstances of a

5 respondent. However in order to do so, the

6 Commission routinely requires documentation of

7 financial status. The kinds of materials that are

8 routinely requested are tax returns, bank

9 statements, and lists of assets and liabilities. I

• \' 10 would ask you now if you would be prepared in the

11 future if negotiations were to arise in this matter

12 to provide materials documenting your claims with

13 rspec to ourfinancial status?

)14 A Yes, sir.

15 Q Okay. You have also during the course

16 of this deposition if I understand correctly agreed

< 17 to try and track down a chart or tree or list or

Z 18 similar document concerning the structure of your

0.19 1990 campaign?

Q20 A Yes, sir.

•21 Q I would like to reiterate that request

22 and in addition we have discussed the need, our

23 need, for documentation of your loan from San Diego

S 24 National Bank in order that we may -- I am sorry;

25 there are two loans. There was a loan from Commerce

122
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Bank? First

A

Q

A

but it's a 1

the original

Q

A

Q

have --

A I can show you the recent statement

that shows the 12,000 that is owed.

Q The statement would certainly be

appreciated, but what we need to establish, sir, for

the purposes of our review are the terms of loans

because loans are subject to analysis under the

Commission's regulations based upon the terms on

which they are initially granted. So we will need

some sort of documentation with respect to that.

would ask you for any similar documentation that you

might have with respect to the San Diego National

Bank loan.

A Excuse me, sir. That should be

forthcoming in the subpoena that was issued.

Q And we anticipate that we can get it

123 ,

Commerce?

A cash reserve?

Pardon?

A cash reserve account. It's a loan,

mne of credit. And you wanted a copy of

agreement with them --

The application or something.

-- or something?

Right. In addition, sir, if you
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1 sure it was. I am sure it was because Thomas Eicher
2 made sure it was.

3Q It wouldn't surprise me if Mr. Eicher

4 inquired into that. Now I am handing the court

5 reporter a copy of a letter dated June 1, 1993, from

6 Mr. Bates to the Federal Election Commission and ask

7 that she mark it Exhibit 5.

8 (Deposition Exhibit No. 5 was marked

9 for identification.)

1 0 Q BY MR. PORTNOY: I would ask you,

11 Mr. Bates, if you recall this document.

12 A I do now.

0 13 Q And you can confirm this is a lte

.'I 14 you sent to the Commission some time ago in response

15 to the audit?

16 A (No audible response.)

( 17 Q We need a verbal response.

S18 A I did sign this letter and I vaguely

~19 recall it, but I did not prepare the letter.

o20 Q Do you recall who did?

21 A The treasurer.

22 Q Was that Ms. Kennedy?

23 A Yes, sir.

S 24 Q I would ask you, sir, to look at the

25 second page of the letter under Section D-2. Am I

125 :
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1telegramming the last minute contributions that were

2 over a thousand. But everybody was aware of it and

3 everyone complied. And I don't think -- there

4 appears to be one in the audit that one period of

5 time on that election that was simply missed, and I

6 can't -- this doesn't reference it, but it's

7 something to do with more than a 48 hour or a

8 different -- two different types of reporting

9 periods. I know one of them they simply made a

10 mistake and didn't do it or something like that.

11 But seven or eight hundred thousand dollars and

12 there was a few thousand dollars maybe that wasn't

°O 13 -- they made a mistake, but it wasn't significant

') 14 and it wasn't intentional. I mean .••

15 Q Just to be clear, though, you don't

I16 have any recollection of the procedures that your

S17 committee used; do you?

18 A The procedure was that it would be

z19 filed on time.

20 Q That's a result rather than a

•21 procedure.

22 A The procedure was that the committee

23 would make a copy of any contributions received and

S 24 send it in. I mean, that was the responsibility of

25 the treasurer, a serious responsibility. I mean, I
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Federal Election Commission form signed by Mr. Bates

in which Mr. Bates identifies himself as the

treasurer of the Jim Bates for Congress Committee

and the Bring Back Bates Committee. I will ask the

court reporter to mark that.

(Deposition Exhibit No. 6 was marked

for identification.)

Q BY MR. PORTNOY: And I simply want to

ask you, Mr. Bates, have you had a chance to file

that with the Commission yet?

A Yes, I did. I filed it on March 21st

or at least mailed it to the people as indicated on

the back of the form who should receive a copy. I

am not sure it's necessary since I did a letter

which is similar. But the attorney for Mrs. Kennedy

-- she employed an attorney when she panicked, you

know, and jumped ship. And so I thought in

deference to them that I would fill this out and

send it in and send them a copy and that way he

could say he did this for her. There wasn't much

else he did.

Q I just wanted to clarify whether it had

been filed.

AI just wanted to get that little jab ir

for the record.

!

1



1Q For our purposes there is no particular
2 relevance whether it's been processed yet or not and

3 the letter that you submitted in the informal

4 substitution of treasurer was sufficient for our

5 purposes. However we do want to keep our files

6 complete.

7 Mr. Bates, on January 24th the

B Commission issued a subpoena to you to produce

9 documents and an order to submit written answers.

Fio We have previously discussed that you're going to

11 need some more time to complete those. Do you have

12 a proposed date by which you can complete that?

ie13 A Could I see the January 24th letter?

r') 14 The letter to me I prepared and have in rough draft

r15 here and I just have to do them in a more polished

],, 16 form. So I could do that in a week or so. But the

]17 question I have is with respect toth ealr

)o18 original letter to the committee that I am now

w19 handling everything, and that I have not yet begun.

o20 So the separate one that was originally to me, I

•21 have that completed. But as you noted earlier, I

22 have a tendency to sometimes write incomplete

23 sentences and so I was just going back over it and

S 24 kind of polishing it up a little and making sure

25 that everything is clear.

.. .. .. .... ... ... 1 3 3 ...
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0
1 But I haven't begun the work on the

2 original committee letter. In fact I thought that I

3 was home free when I got the letter reconciling the

4 balance, and I thought, oh, this is all over with.

5 And then I got a copy of a later letter that went

6 into all this all over again. So my question is

7 that we are proceeding here. We have two part

8 responses. And the January 24th is the letter to me

9 personaily, and that one I have here and I will have

10 it sent in in a week. But when we go to the other

11 letter, that's older. And this is the bank -- the

12 subpoena to the bank. Now how much time does the

13 bank have because they could help out with a lot of

14 this? Were they on a time frame that they had to

15 respond by?

16 Q Let me try and clarify that, sir. The

17 bank --

18 A It says they had 30 days.

19 Q When we seek documents from a bank,

20 sir, we are subject to a federal statute called the

21 Right to Financial Privacy Act, which requires us to

22 give you notice of our intent to seek documents

23 pertaining to your personal finances and also to

24 provide you with an opportunity to object. In

25 complying with our obligations under the Right to



1 Financial Privacy Act, L[1~ i a L.LI II . ..
2 bank's response to our subpoena has been delayed as

3 a consequence. They are in fact subject to a

4 subpoena and we will be happy to advise you that

5 there are documents provided by the bank that we no

6 longer need from you just as soon as we get them.

7 But coming back to the question of the

8 subpoena to you, sir, I believe you stated that you

1) 9 will be able to do that within a week?

10 A Yes, sir. Now the letter to

11 Ms. Kennedy is also January 24th and she will no

12 longer be responding to that; is that correct, sir?

ClJ

e13 Q That's my understanding, sir.

14 A So if I am to respond to that, what

15 would be reasonable time frame on that? Two weeks

, 16 or so?

S17 Q To simplify this, sir, there are two

0 18 avenues. You're not legally required to respond to

z19 a finding of reason to believe. You are permitted

z20 to respond. In other words, if there is something

•21 you would like -- of which you would like to make

22 the Commission aware, you have the opportunity to

23 respond. But there is no legal compulsion that you

S 24 submit a response to that document. If you prefer

25 to rest upon your personal response and your answers

.... . . . ~135 ..



1here today, you have the legal right to do so.

2 If it is your preference to submit

3 something, that's also very much within your rights

4 and we have authority in our office to give you up

5 to 20 days additional to do it, but that is the

6 limit of our authority and beyond that we would need

7 to seek the Commission's authorization. So if you

8 would like, we can on the record now give you an

9 additional 20 days to respond during which time you

1 0 can decide upon consideration whether you wish to

11 submit a response.

12 A Well, I would like to state for the

S 13 record that I would like to respond to those other

";14 matters because I think it would be helpful. And if

15 I understand correctly, the clock starts running as

, 16 of today?

S17 Q That's the limit of myauhrts.

018 A So 20 days from today would be

z19 April 19th.

Z20 Q Today is March 31st?

•21 A Yes, sir.

22 Q One doesn't count in legal counting the

23 day that an event occurs, so tomorrow would be the

S 24 first day which would make it April 20th. Let's

25 figure out what day of the week that is. That's a

136 , ,
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1explanation of the factual and legal --

2 A And that's whatlI--

3Q -- events.

4A That's what I may respond to, that I

5have a right to respond to?

6Q That's correct.

7A Okay. I just wanted to clarify that

8because that's what I had here and mine was a little

9 different. Mine was specific questions to me,

I10 whereas this is --

11 Q You, sir, should have received a

12 Factual and Legal Analysis and in addition a

0 13 subpoena. Those are separate dcmns

" 14 A To me personally?

J
15 Q That's correct?

|16 A But on the Kennedy response that I am

17 doing, there weren't specific questionstohr

18 Q That's correct. There was no subpoena

~19 to the committee. There was only a Finding of

w 20 Reason to Believe and an accompanying Factual and

•21 Legal Analysis.

22 A I wanted to make sure I got that right.

23 Very good. The other question was do I have any

* 24 documents to submit?

25 Q That is correct. Anything responsive

...138 "
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Ito look at the fourth paragraph. Have you read

2 that, sir?

3A Well, it's totally false and the only

4 thing I can say is that I am sure Mark Battaglia's

5 attorney prepared this letter. I am sure he did not

6 personally draft it. And I am sure he doesn't

7 recall the specifics of this transaction because I

8 did not go to his office. I did not see him and Jim

9 Bartell was probably in the office when I made the

10 call to him. I remember it was on the phone that I

11 talked to him. I didn't go by the office and he is

12 mistaken.

13 And he was mistaken in the FBI

14 investigation, which is what started the whole

15 thing. Why that went on and why they got into that,

16 he told them that I never repaid the loan. And then

17 he later said, well, I had misunderstood or he

18 changed it. But why he said that and when I asked

19 him why he said that, he said, well, I thought they

20 meant something else or he got it confused. But he

21 was wrong about that and that's what set that whole

22 thing off was when he said one thing and I said

23 another.

24 And he has done it again. And there is

25 no way that I met with him or came by his office.

1 4 0 i - i i i ii m ii I
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1 And I am sure he didn't draft this. I am sure his
2 attorney -- and he spent $15,000 on that FBI thing

3 with his high priced attorneys, you know. And I am

4 sorry that he had to do that. And they convinced

5 him that he needed to be granted immunity before he

6 would testify and everything. I am sure that they

7 did that, but it's Just blatantly -- it's

8 absolutely, totally false. I don't know whether it

9 is a mistake, a misunderstanding, or why he said

17 0 that. But I never met with him when this loan was

11 discussed. It was over the telephone. I mean, I

12 don't think it makes any difference except it's just

* 13 two different stories.

>14 Q With the exception of the differences

15 over the location of your conversation, would you

S16 say that Mr. Battaglia's summary of the conversation

S17 is essentially accurate?

z 18 A Yeah, I think it pretty much -- I mean,

19 it's essentially correct.

w 20 Q Mr. Battaglia states in the fifth

S21 paragraph in the second and third sentences, "

22 considered this to be a personal loan, not any sort

23 of campaign contribution. The possible use of these

* 24 funds for campaign purposes was never discussed and

25 certainly not intended on my part."

141 ,



i Without asking you to read

2 Mr. Battaglia's mind and know his intentions, is it

3 fair to say that Mr. Battaglia understood that you

4 intended to use the proceeds of the loan to pay

5 personal bills so that you would have the ability to

6 use other personal funds in your campaign?

7A What he says here in his letter is

8 essentially correct, that I remember I made clear

9 that it was a personal loan because I knew that if

10 it were a campaign loan, it would violate the

11 statute. So I don't -- as I stated earlier, I don't

12 recall the specifics other than I know it was

13 discussed that it was a personal loan.

14 Q I understand that, sir, but was it also

15 discussed that the reason you needed a personal loan

16 was because your campaign was consuming - -

17 A Right.

18 Q -- a lot of your personal funds?

19 A Because I was loaning the campaign and

20 I needed the money to make personal expenses, which

21 he states in the letter, which actually I am

22 surprised that he recalls that much of it. You

23 know, by and large, it's pretty accurate.

24 Q So then, sir, to repeat my question, is

25 it fair to say that Mr. Battaglia understood that
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1 finished and we won't be bothering you further in
2 this respect.

3THE WITNESS: Okay. Thank you. I have one

4 final comment if I might.

5MR. PORTNOY: Sure.

6THE WITNESS: In rereading this letter from

7 Mr. Battaglia just to clarify the point that whoever

8 drafted this letter for him you know was essentially

9 trying to be as accurate as possible. But on the

1 0 fourth paragraph, the final statement, the final

11 sentence, it states, "He said that he needed a

12 personal loan to help him make his car payment,

S 13 house payment, et cetera." Well, I didn't have a

S14 car payment, never have had a car payment. So

15 that's an example where the gist of it is accurate

| 16 but the details really are not. You know, it

S17 couldn't possibly have said I had to make aca

i 18 payment. I have never made a car payment. I

419 haven't made a car payment in my life.

20 MR. PORTNOY" Thank you, sir, and I

21 appreciate that clarification. Is there anything

22 else that you would like to add on the record?

23 THE WITNESS: No.

S 24 MR. PORTNOY: We are off the record and that

25 concludes our deposition for today. Thank you.
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SIGNATURE PAGE

I, fJ" t3 /t , have read

the foregoing pages and have noted any stenographic

errors of my testimony together with their

respective corrections and the reasons therefor, on

the following Errata Page.

(Signature)

STATE OF IDAHO )
) SS.

County of _ ____)

Il.

4 -
i

/

I, {Ltd( '/' Pl-/I44 , a Notary

Public in and for the State of Idaho, hereby

acknowledge that the above-named deponent personally

appeared before me and affixed his/her signature

above as his/her own true act and deed.

DATED:

My Commission Expire)S: i-il/-?<

.... ~~ ~~1 5 ... .. .. .. . . . . . .

i i ii i i i

J I



1 REPORTER'S CERTIFICATE

3 STATE OF IDAHO )
) SS.

4 County of Ada )

5 I, PATRICIA A. FENWICK, CSR, a Notary

6 Public in and for the State of Idaho, do hereby

7 certify:

8 That prior to being examined, the witness

9 named in the foregoing deposition was by me duly

10 sworn to testify the truth, the whole truth and

11 nothing but the truth;

12 That said deposition was taken down by me

13 in shorthand at the time and place therein named 
and

14 thereafter reduced to computer type, and that the

15 foregoing transcript contains a full, true and

16 verbatim record of the said deposition.

17 I further certify that I have no interest

18 in the event of the action.

19 WITNESS my hand and seal this //12 day

20 of April, 1995.

21E

22 PATRICIA A. FENWICK

CSR NO. 316

23 Notary Public in and for

the State of Idaho.

24
My Commission Expires 4/10/98.
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ll be.,oubmwd An Eciue

Pfton *e .?3?.4U9
FAX 619.233. ?OT7

May 28, 1993

Robert J. Costa
Assistant Staff Director
Audit Division
Federal Election Commission
999 East Street N.W.
Washington, DC 20463

Re: Jim Bates for Congress

Dear Mr. Costa:

The offset to cashier check number 54967 dated May 25, 1990
payable to Jim Bates in the amount of $5,0O.0O was loan proceeds

e that was issued to Mr. Bates.

Should you require additional information, please feel free to
• contact me at (619) 231-4989 extension 260.

' Sincerely,

Cynthia Velez
N Operations Officer

CV/jga

@TON
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June', 1993 4#/e £

Federal Election Commission
Washington D.C. 20463

Attn: Robert J. Costa
Assistant Staff Director
for the Audit Division

Dear Mr. Costa:

In response to the Audit conducted in September 1991 on theJim rates for Congress Committee, cover letter dated March 17,
1993, the following report is submittted.

Thz Auit w;as not received until April 7, 1993 and the extension
was very much appreciated. Because the candidate now lives in
Washington D.C. and the Committee members, Treasurer and most
of the contributors live in San Diego some of the documentation
may be delayed.

The Interim Audit was addressed to the current Treasurer,
but since I will be ultimately responsible and because I raised
most of the contributions I will coordinate the initial response.

Mow¢ever, I would like to request a meeting to review the Audit
adc 4anubr of points. I can be reached at

or 301-652-1919 (work). Your consideration
is appreciated.

!

Sincerely,

jIm ae



RECOMMENDATION #I'.

The Committee Treasurer is filing a comprehensive amendmentfor calendar year 1990 to correct the irregularities described
in the Interim Audit. The amendment should be received be
June 1, 1993.

RECOMMENDATION #2 :

See Attachment #1 for explanation. On the trust account
Paul Hall,Trustee, has been in Mexico for 3 months, but
willprovide a statement. Candidate's son, Charles E. Myers,
is providing a statement.

C. Apparent Prohibited Contributions

" With respect to the 15 prohibited contributions listed on
* attachment 3; items 1,2,6, were simply mistakes in processing

and are being reconciled. Items 3,4,5,7,8 appeared to be sole
~ownership or partnerships not corporations. They also are being

reversed. Items 9,10, and 11 were thought to be Political
4 Action Committees and are also being corrected.

\ D. Disclosure and Source of Loans Received.

2. Source of Funds.

The Committee received 4 loans from the Candidate totaling
"$ $30,300.00. All 4 loans were drawn on the Candidate's United

States House of Representatives bank account. The Committee's
written statement is accurate. The Audit staff references two

, checks of $5,000.00 each, of which copies were placed by mistake
with the Committee bank records.

The $5,000.00 check from Mark Battalia was a personal loan to
the candidate, since the candidates monthly salary deposit of
approximately $5,000.00 was loaned to the Committee. The loan
has since been personally repaid by the Candidate.

The $5,000.00 cashier's check was purchased by the Candidate
or for the Candidate with cash from the Candidate. A check was
used because the deposit was made in the United States House
of Representatives bank account and did not want to send cash
by mail.

E. Required 48 Hour Notices.

The Candidate is at a loss to explain why the 48 Hour noticeO was not complied with.



RECOMMENDATION #5.

The contribution of $1.925.00 for Glenn Roberts and his
wife, Elaine Rodgers, was filed within 48 hours for the
$1,000.00 for Glenn Roberts. His wife's contribution of
$925.00 was under the $1,000.00 reportable limit.

RECOMMENDATION #6.

The Committee Treasurer is filing the amended Schedule B
to correct the irregularities noted.

~RECOMMENDATION #7.

~The Committee has requested the microfilm (front and back)
~for those checks itemized on Attachment 7.

~H. Checks Paid on Insufficient Funds

"'O RECOMMENDATION #8.

The Committee has requested a statement from the bank which
demonstrates that the overdrafts on its operating account
should not be considered a prohibited contribution by the

4 bank.

The Committee account was overdrawn because of a greater
balance shown on the register than actually existed. That
has been reconciled with the assistance of the Audit staff.

The bank would pay only the amount sufficient to cover the
amount of the deposit. What may have occured is that NSF
checks would be paid when the actual deposit was made, but
not shown on the operating account statement until the following
day.



*'TEMENT OF ORGANIZAT4 .~(See reverse side for instructions)

I(Al NAMf2 OF COMMITTEE IN FULL

rltv, BiTE5 froc

tt't Nr'rlhE and ,SIfrl Address

-- Ic) ('fly S|iale larw ZIP COde
I14oMEJ)A LF., X3bA Hc'

-I

5 TYPE O)f COMMITTEE (Check one)

M (a) This committee is a prncip

O (Check ,I name is changed)

!'Check if alddress is changed)

5'3428

3 FEC idenirtcalion Number

II I 
I ll

4 is This Report An Amendment?4'YES f-1NO
I- - A

al campaign committee (Complete the candidate rnformation '.elow.)

(b) I firs committee is an authorized committee, and Is NOT a principal campaign committee. (Complete the candidate information below )
IName of Candidate Candidate Party Affiliation ]Office Sought] State/District, 1

It-) lias c'ommdltee suPpOrtsOPpDOSes only one candidate and is NOT an authorized committee

(d) This committee is a ......(National, State or subordinate)

I(e) This committee is a separate segregated lund

tname or canaiaej
committee of the

(Democratic, Republican, etc.)

I(I) This committee supports/opposes more than one Federal candidate and is NOT a separate se gregated fund or a party committee

Name of Any Connected
Organizatlon or AffilIated Committee Mailing Address and

ZIP Code

2 oKtHoM bA H/

Relationship

~e&1 5V~Y'V~AL
T ype of Connected Organization- - . .[_ C;orporation I J Corporation w/o Capital Stock []Labor Organization [--]Membership Organization Li]Trade Association [--]Cooperative

7 Custodian of Records: Identify byn~e, address (phone number -. optional) and position of the person in possession of committee books and
records (Rs*A L OA - -. f/)&~,LO t, , ,s.

FlNmeMiling Address Title or Position •
aiQent (o cq assr tnt treasurer)

,Full Name Mailing Address Title or Position

JiY\~~~~~~ ,~F . o ' D ~ D~

5q Banks or Other Depositories: List all banks or other depositories in which the committee deposits funds, holds accounts, rents safety deposit boxes
or maintains funds

Name of Bank, Depository, etc. Mailing Address and ZIP Code
~A~2i~o sr~s~u\6-~ 4,4 (&t

_______/

I certify that I have examined this Statement and to the best of my knowledge and belief it ts true, correct and complet

*NOTE Submission of false, erronou, o iplete informatiONt " s et teperson signing this Statement to the penalties of 2 U.S.C. 37g.

ANY CANGEIN IFORMTIONHOULD BE REPORTED WITHIN 10 DAYS.

For further iformation contact:
Federal Election Commission
Toll-free 800-424-9530
Local 202-219-3420

FE5AN045 FEC FORM 1
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PWKING COMPANY OF AMEA A-SAN DIEG lNQ,

P0O Boi 1: 16• SA. DIEGO. CAUJFORNI1A 92112* (619) 4-4 22~ • FX (619)1234-ti4- " "

February 23, 19

James S. Portnoy, EsquireFederal Election Commnission
999 E Street, N.W.
Washington, D.C. 204163

RE: MUR 4166
Mark A. Battaglia

Dear Mr. Portnoy:

My name is MVark A. Battaglia.Ca li fornia. I am in the parking Io
company, Parking Company of America

I live in San Diego,
t business through my

- San Diego, Inc.

Please consider this letter as my response to your
letter of January 24, 1995, which I received on January 28,
1 95, indi~ting that ["mav: subrnit any factual or legal
materials that (I) believe are relevant to the Commnission's
consideration of this matter," as well as my response to
your Subpoena to Produce Documents and Order to Submit
Written Answers.

I have known Jim Bates since the late
made contributions to various of his local
campaigns over the years.

1970's. I have
and federal

In approximately May of 1990, then-Congressman Bates
came to my office at 1446 Front Street in San Diego,
California. Bates indicated that he was incurring a lot
personal expenses and that his campaign for Congress was
costing him substantial personal money. He said that he
needed a personal loan to help him make his car payment,
house payment, etc.

I agreed to loan Bates $5,000. I
to him and noted on the check that it
enclosed check). I considered this to
not any sort of campaign contribution
these funds for campaign purposes was
certainly not intended on my part.

wrote a personal checkwas for a "loan" (see
be a personal loan,
. The possible use of
never discussed and

Bates indicated that he would pay back the loan after
the election when his financial situation improved. I
accepted his word for this. I fully expected that the loan
would be repaid. DPSTO

, ,x...,PARKI

0
4-

'-T.

S!
"41

K
!



f

After I
re-elected
Lates inLdic4
he would Ili
repay the 14
conjunct ion
cons idered
loan.

3ates was defeated in his at
to Congress, he began doing
ated tihat he had not forgott
ke to render consulting serv
oan. He did some consulting
with a parking lot matter.
this work to be in repayment

In 1993, after he was
for another loan. He said
$2,000 to pay personal bill
loosing his home. He said
friends for loans of $500 e
money. This time is was in

tempt to besome consulting work.
en the loan and that
ices in an effort to
work for me in
In my mind, I
of the personal

out of Congress, Bates asked me
that he was in desperate need of
s and that he was at risk of
that he was going to ask four
ach. I again loaned Bates some
the amount of $500.

Your materials also make mention of campaign
contributions in 1989 in an amount of $1,000 and in 1990 in
the amount of $500. You note that both contributions must
be "attributed" to the the 1990 primary election and that

this results in an excess contribution.

With respect to these contributions to the Bates
campaigns, I always relied upon Bates or his staffers to
advise me as to the amount that was proper to give and when
to give it. I had no knowledge of federal election laws or
rules of "attribution" and always looked to them to advise
me as to the propriety of contributions -- amount and

timing.

'1

Mr. Por tnoy
February 23, 1995
Page 2

Other than the check, there were no documents
memorializing this loan, and there were no interest terms
attached to the loan. If I had considered this to be a
campaign contribution, I would have made the check out to
"Bates for Congress Conmmittee" as I did with all my
contributions to his campaign. I did not do so, because I
considered this to be a personal loan. It was not until
1993 that I learned for the first time from my attorneys
that Bates may have deposited this check in a campaign
account and not used it for the personal expenses for which
he originally told me he needed the money.

J



Mr. Portnoy
February 23, 1995
Page 3

I am ava
have. I have
Campaign laws
were taken at
staff and onc
control of an
already spoke
counsel for t
I am enclosin
respectful ly
offer further
remaining que
have not viol

ilable to answer any questions that you might
never had any intent to violate the Federal

and do not believe I have done so. My actions

the specific direction of Jim Bates or his

e my monies were turned over to them I had no

y wrongful actions they may have taken. I have

n fully about these matters with the FBI and

he Justice Department's House Bank Task Force.

g documents responsive to your request. I

ask that you provide me with the opportunity to

explanation to you should you have any

stions. I trust that you will conclude that I

ated any Federal Election Campaign laws.

Sincerely,

Mark A. Battagl Iil

Enclosures

Certi fication

I hereby certify that the statements set forth above

are true to the best of my knowledge and belief.

Ii]? ~

Mark A. 'Battagl ia i

SUBSCRIBED AND SWORN To
be fore me this g Day
February, 1995.

./ ,."./-1 :,

My Cormiission Expires:

K

I

jKI E GL VI

* Co m.N •46.~

-al

. i L "

Notary Pub'lic
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FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

Date:

V Microf ilm

Public Records

_______Press

TUE ATTACHED MATERIAL IS BEING ADDED TO CLOSED RE _____



tR!UD STAUS11 31ANKRUCY CIM

IN RE
9" M7-S 3S4 cawe W.: 95 -14384 -H 7

2M2 no" Ui IChater: 7
3M c& 9 Judge: John J. Hmwow

Am D. ~ .
0s~dk ID n 83 DLCMARE OF DUW fR

Ote u adb debtor(s): I7
Nialyn B. Bates, - P

fuln sates For CsWrews
Debtor(s)

it ppe tht apettin cmmecin a anunder title 11, United States Code, was fied*wsint h
person named above on 12/29/95 that an order for relief was entered under Chapter 7, and that no
complaint objecting to the discharge of the debtor was filed within the time fixed by the court (or that a
complaint objectng to discharge of the debtor was filed and, after due notice and hearing, was not

IT IS ORDERED THAT:

1. The above-named debtor is released from all dischargeable debts.

N2. Any judgment heretofore or hereafter obtained in any court other than this court is null and void as a
determination of the personal liability of the debtor with respect to ay of the following:

(a) debts dischargeable under I11 U.S.C. 1 523;

(b) unless heretofore or hereafter determined by order of this court to be NnnCiIUhagCb debts
alleged to be excepted from discharge under clauses (2), (4), (6) or (15) and 11 U.S.C.O523(a);

(c) debts determined by this court to be discharged.

D3. All creditors whose debts are discharged by this order and all creditors whose judgments are declared
nullI and void in parapraph 2 above are enjoined from instituting or corotnumg aow wtion or empcyng

ayprocess or engaging in any act to collect such debts as personal liabilities Of the above-turned

Dated: 4/13/96 By order of the court:

Barry Lander
Clerk, U. S. Bankruptcy Court
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Mr. Jim Bates
Route 2
Box 85
Homedale, Idaho 83628

Re: MUR 4166
Jim Bates
Am Bates for Congess and

Jim Bates, as treasurer

Dear Mr. Bates:

On February 18, 1996, the Federal Election Commission, Jim Bates, and Jim Bats for
Congress C'Committee") entere into a conciliation agremeent in settlement of vloluim of
2 U.S.C. §§ 432(cXS), 434(&X6XA), 434(b)(2) and (3), 434(bX)(A), 441a(f), 441b(a) and
II C.F.R. § 110.9(a). According to the conciliation reent, you were requbid to pay a civil
penalty of $7,000 in two imt s of $3,500. The first installment was mW by tiw
Commission on Dembe 14,1995, prior to the final agrenet. The second -Illmmw was
due on March 18, 1996.

The Office of Ckerl Counsel is aware of your financial problems as doctunented by the
bankruptcy trusteesrepot rceivedbythe Commissinon Marchl, 1996. Weremidoyouthat
your obligation to pay the civil penalty was not discharged in bekuptcy. ad on w
assessment of the tuaee's report, we have endeavored to provide you with a o
of time to pay the rmaining civil penalty. This Office has spoken with you anwnarous
occasions concerning your ability to pay the penalty. In several instmces, you provided
assurances that payment was forthcoming. Despite these assurance your payment has not been
received.

Accordingly, the Office of General Counsel is at this time informing you that the
payment of the reamining $3,500 civil penalty is due immediately. ff you are unable to make
immediate payment of this amount, you must submit a formal written request for anm uion of
time. Any request for an exteion must inchde documentation of your current flnu~ial status
and likelihood of fut earnings. Acceptable documents would include recent bank satments
and tax documents, such as your 1995 tax return and estimated 1996 tax return.
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