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da*ted June 2, 1992t that a: -sampling -technique twu14be us#. to
ident"ify the dollar amoUnt of prohibited contributioins recei'ved -by
the Comittee. The letter states. in part. *Commission
regulations provide 30 days in which to refund contributions which
appear to be prohibited. (See 11 C.F.R. 103.3(b)(1) and (2)). The
Comission will no longer recognize any untimely refunds made me-re
than 60 days following a candidate's date of ineligibility or
after the date of receipt of this letter, whithever is later.
Contributions resolved by the committees -outside these time
periods are considered untimely and in -iolation of the
Comission's regulations. The Committee received the letter June
6, 1992.

Our sample review of contributions identified a
material dollar amount of prohibited contributions. The sample
projected that the total dollar value of prohibited contributions
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in the pOPUlation-was $7,123. As of the conclusion Of audit
fild~rthe Committee had made no refund* relative to the

af~~w~tioeditems. In addition, on* prohibited contribution of

"20vs ident ified in a 100% review of selected contributions.

rho committee did not establish a separate bank

account for the deposit of potential prohibited contributions;
however, the account balances maintained in the Committee's

regular accounts were greater than the cumulative total of the

prohibited contributions deposited. (See 11 C.r.R. 5103.3(b)(4)).

All prohibited contributions identified during the

ceviews were verified by the appropriate Secretaries 
of State.

At the Exit Conference, the Committee was provided

schedules and relevant check copies to support the 
prohibited

contributions5 identified. Committee personnel had no comments

V1th respiect to the items noted above. Further, the Committee

state'd that they would respond to our findings after receipt of

the interia audit report.

in the interim audit report, the Audit Staff

14eoa*.jn4*d that the Committee demonstrate that the contributions

Alsct"d Above, aro not prohibited or make apayment to the United:

Stat~d Treasury in the amount of $7t373.

in response to the interim report, Counsel for the

00Caiittele objecte*d to the Commission'5 demand for payments of

$7,73tor alleged apparent corporate, contributions. 
The,

bjetoflis based on arguments that the Commission has no
'hority In the audit process to require payments of prohibited

4r' excesve, contributions and that the auditocr 
method of

sampingto prolect theose, payments is invalid.

Counsel states correctly that the Federal Election

Campaign, Act requires publicly funded presidential

candidates/comittees, to make repayments to the United States

Tre'asury under veory specific circumstances (26 U.S.C. 59038 (b)(1)

and (2)) and that the payments requested for prohibited 
and

excessive contributions fit neither of the categories. 
further,

Counsel notes that the only other authority granted the Commission

to require any payment of money is found in the 
civil penalty

provisions at 2 U.S.C. 5437(g).

However, the payments at issue are not repayments

or civil penalties. These payments are in 
accordance with the

policy adopted by the Commission for use in 1992 Title 26 audits..2/

This sampling technique is the same technique used

by the Commission since 1980 to determine the value of matchable

2/ The Commission approved this policy on May 5. 
1992.

Committees were informed by letter dated June 2, 
1992.



but io cotained in a submission made by a p'esid*iit&1
'16 ''didate.A

Counsel for the Committee contends that "the
t s ian of sampling with selected 100% review of Certaint

'04itRctions is an invalid methodology that may result in
s4.rtated projections." Counsel states,

"The auditors sampled a population
(contributions received by the Committee) and
on the basis of the number of prohibited or
excessive contributions found in the sample,
used a statistical estimate to project an
amount based on the total population. in
addition to the estimate based on the sampler
the auditors conducted an additional selected
100% review of certain items either in the
AAM population or in a discretel identif iedrton of the overall population, and
fncluded those-Litems as additional prohibited
and excessive amounts on top of the
statistical estimate based on the population.
This method clearly results in an overstated
amount." (Emphasis not in originall

-Couusel further states,

*Th* audit division's logic would allow for an
estimate by sample, followed by a 100% review
of a certain segment of the population known
to contain errors (such as all refunds). ftis
would, of course, lead to an overestimate of
prohibited contributions just as the auditors
have don*."

Contrary to the contention apparently being mod* b

Counsel to the Committees it should. be noted that the Audit staff

Verformed two separate and distinct reviews. Certain
contributions were tested on a sample basis while other

contributions were tested on a 100% -basis. Contributiont reviewed
on a 100% basis were not included in the population from which 

the

sample vas selected. Rather, as explained below, the 100% review

items were a separate group of contribvtions.

On June 30, 1992, the Committee's Assistant

Treasurer was informed that contributor information for 20

deposits into the Committee's bank account was not entered 
into

the Committee's receipts database. The Committee requested the

3/ This technique was recommended by the firm of Ernst 4

Whinney (now Ernst & Young) in a 1979 report to the

Commission entitled Report onl Study of Selected Sampling

?rocedure.



itlaii~tiof from the, bank. It was received on August 26, ~Z

WW'41 to the Audit staff's sample review of contributions
conut~iied on the receipts database.

No overstatement occurs when the amount resulting9

ftom, the separate and distinct 100% review is added to the
pi04ctod amount based on the sample. Counsel's arguments on
imthufdology used are f laved at best.

Counsel also states that the final audit report

shoald be revised to require the Committee to refund to the
-CIon'tributors the $750 ($500 in corporation contributioIns
identifid in the sample and $250 identified in the 100% review)
in acetual corporate contributions inadvertently accepted.

The Committee has not complied with the

recommendation contained In the interim audit report. Arguments

submitted questioning the Commission's authority to require a
paymen or the methodology employed by the Audit staf f are not,
per~waiv@/;therefore a payment ($7.3-73) to the Iftited sta~s,

rea4ury is warranted. Frurther,, the Audit staff has reeogft 'id

this aWunt as a qualified campaign expense., and as, such, inCluded

thil5 aeunt on the NOCO statement (See Finding 111. A.)

aecommeudaation. #1

lbe Audit staff recommends that the Committee be requilred to
makg*&*taYment to the United states Treasury in the amount of
$7,373, re*presentingj the value of unresolved corporate
contri1but ions.

4/ please refer to attached legal analysis (pages 2-5), dated

1/19/94, for a discussion of selected court cases which support

both the Commission's authority to require payment and the

methodology employed.



S. Aoparntgacessive Contribution5

1. Contributionis f ir0n In4Lv 4USW,

Section 441a(a)(1)(A). oftt I fth lnt

StE*uS code $tates that no person shall uh oi*ttiot 'to. Ony

ti;44dtot With respect to any election tot WdwI* iev~b
it *e yqreyt@. eceed $1,000.00.

Section 110.1(k) of til ie 4 t%#a

*0"3lCMWoU Otte inoft that a C cin * CAN
pattern* except foir A oti ti *c apip

t~cl~de the Vintr fec OW~*u~
00it ojt other negtibl irnt~~~~ ~

Afr 'Oribtf matb ~

ate the injlllt to attVie$%
~ #~t~het~e qualy -to cc cont't-it*E Z

fto4- Mh e contributor extc*eds the 1i0iteWi~.* to
7;d ibutGft , the, traeUrelr may ash ~the *O0U*btO~*tbort

t.tollb*t ol was intended to be a ltt_ ,e#t~ bt te949W~
on# per son. A contribution shall bE cOnt*%etI t*'tb 't~ttibot~d
to *notber tcontiuo ifteraself t r reeiiat -political

dot&tee asks the contributor whetherth a wI* WjiAi
latilwid to be a joint contribution *by inure 'thae * Ctm io, n

informs the contributor that he or she may request -the )return of

the excessive portion of the contribution if It is not Intended 
to

be a joint contribuition; and withinl sixty days-from the date of

the treasurer's receipt of the contribution* the contributors

provide the treasurer vith a written reattribution 
of the

contribution, which is signed by each contributor, 
and which

indicates the amount to be attributed to each contributor if equal

attribution is not intended.

S/ when the regulations were adopted in 1976, prior 
to the

deregulation of the airline industry, there was generally.
little price variation between carriers for a given 

trip.



section 103.3(b)(3) of Title 11 of the Code of

Federal RegulationsSstates, in pact, that contributions which

exceed the contributionl limitation 
may be deposited into a

campaign depository. if any such contribution is depositedt 
the

treasurer may request redesignation 
or reattcibution of the

contribution by the contributor 
in accordance with 11 C.F.R.

55110.1(b) and 110.1(k), as appropriate. if a redesignation or

reattribUtion is not obtained, 
the treasurer shall, within 60 days

of the treasurer's receipt of the contribution, refund the

contribution to the contributor.

Section 110.1(1) of Title 11 of the Code of Federal

Regulations states, in part, that 
if a political committee

receives a written reattributiofl 
of a contribution to a different

contributor, the treasurer shall retain the written 
reattribution

signed by each contributor. If a political committee does not

retain the written records concerning 
reattribuJtion as required,

the reattribution shall not be effective, 
and the original

C4 attribution shall control.

The Commission notified the Committee 
by letter

dated June 2. 1992. that a sampling technique would 
be used to

0 identify the dollar amount of excessive 
contributions rcveived by

the Committees The, letter states, in part. "Comissiol

regulations provide 30 days in which to refund contributions 
which

appear to be prohibited, and 60 days 
in which to seek

reattributione redesignation or refund of excessive 
contributions

U*X (11 C.F.R. 103.3.(b)(1) (2) and (3)). 
The Commission will no

longer recognize any untimely refunds, 
redesignations or

reattributiols, sade more than 60 
days following a candidates date

of ineligibility or after the date 
of receipt of this letter,

whichever is later . Contributions resolved by the committees

outside, these time periods are 
considered untimely and in

violation of the CommissiOn's regulations. 
The Committee received

the letter June 6, 1992.

our sample review of contribujtions 
identified a

material dollar amount of unresolved excessive contributions.

The sample projected that the total 
dollar value of unresolved

excessive contributions in the 
population was $S,460. To date the

committee has not provided the Audit 
staff information relative to

any refunds of the items noted. in additiont twenty-two

unresolved excessive contribUticls, 
totalin~g $16,600, were

identified in a 100% review of selected contributions.

The Committee did not establish 
a separate bank

account for making refunds; however, the acccunt balances

maintained in the bank accounts were greater 
than the cumulative

total of the aforementioned excessive 
ccvitriblitiofls. (See 11

C.F.R . $103.3(b)(4)).

At the Exit Conference the Committee was provided

with a schedule of the apparent excessive contributions. 
The

committee had no comments with 
regard to the excessive



4~O~ttb~Ii~f5 FrthC, heCommittee stated that they 
Would

r -spond to out finding9s after receitoOh nei ui eot

The interim audit re 'port Commede tht nh

Comatte eiherproide evidence that 
the contributions i

utio' are not excessive or make 
a Paymett h ntdsae

4u",ir inteaont of $22,060.

counsel for the Committee raised the 
same

objections to this recommendation 
as were raised in response 

to

therecmmendation in Finding 
11.A-1. above. Further, Counsel

ctend that 2,250 had already been refunded by 
the Committee

prior to the June notification 
and should not b nlddi h

payment amount to the Treasury.

flowever, the Akudit staff notes that only 
$1#500 in

refund checks written prior 
to the June notification letter 

are

icldditeexeseamu. 
Those checks had not cleared

the Co*mittee's bank as 
of November 1992 n r.teeoe

considered% unresolved. su m t e q e ti n g th

The arguments umte 
usinn h

C~mm~ti~s athoity o rquire a payment or the ethodoloWY

p1M40e6 o by th oruity taf -are not pe~rsuasive; therefo a

id~fn ($21h040)i warate. The Audit Staff has Cecogt't ed

tS mount as a qualified campaign extpense. 
and as such, incue

the Amon nte C statement (See finding I'tA)

coe udaitn staf adsie that the CoMmittee be, rquired to

mak a aymfitto heUni~ted states Treasury in the amount oft

$21,060 presntingt the vau f unresolved excesive

contributions received from 
individuals.
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FEDERAL ELECTION COMMISSION
999 8 Street, UN.

Washington, D.C. 20463

FIRST GENEA COUNSEL'S REPORT

N4UR #3959
STAFF RENDER: Peter G. Blumberg

INTERNALLY GENERATED

Americans for Harkin, Inc.
Larry Hawkins, as treasurer
David a. Johnson

2 US.C. 5 441a(f)
2 U.S.C. 5 441b(a)
2 U.S.C. S 441b(b)(2)
11 C.F.R. S 103.3(b)(1)
11 C.F.R. 5 103.3(b),(2)
11 C.r.R. 5 103.3(b)(3)

g ~ 0"'WAR OnmI UCI Audit Documents

F*~S~A2 MIEIE CHECKED: None

I~~ 10 01PO OW 2f1f

americans for Harkin, Inc. (*the Committee") registered

Vi1th th* Cammi-ssion on September 23, 1991, as the principal

campaign committee of Senator Tom Harkin, a candidate for

the 1992 Democratic presidential nomination. The Commission

determined the candidate eligible for matching funds on

November 27, 1991 and determined that his eligibility ended on

March 9. 1992. Pursuant to 26 U.S.C. 5 9038(a), the Commission

conducted an audit and examination of the Committee's

contributions, disbursements, and qualified campaign expenses.

I



Apart of the audit, the Comission used

smpling, of the Committes contributions to prje*ct the d
value of prohibited and excessive contributions gad& to-the'

committee.

on March 15. 1994, the Commission approved the Final Audit

Report on Americans for H~a:':in, Inc. which included findinquv

that the Committee had received $7,373 in apparent prohjibited:

contributions, and $22,060 in apparent excessive contribud o

LI) The report recommended that the Committee make a payment,,

representing the total amount of unresolved Prohibited and.
C ev.esgive contributions* to the United States Treasury within
C4thirty days of its receipt of the report.2/ The Coitte~,

this amount on Nay 25, 1994. This enforcement matter ws.

generated from information obtained from the audit ad

examination process. See 11 C.F.R. S 9038.1(e)(2). Thin Audit.

Division's referral materials are attached. Attachments l~

2/ For the 1992 presidential election cycle, the Commission
required publicly financed presidential committees to make-a
payment in an amount representing the committees' unresolved
excessive arnd prohibited contribut ions.
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11. FACM& AMD LEOM. AMALYS?

A. Statutory and REquslt-ry Provisions

It is unlawful for any corporation to make a contribution

or expenditure in connection with any federal election to any

political office. 2 U.S.C. 5 441b(a). it is also unlawful for

any officer or director of a corporation to consent to any

corporate expenditures which may be prohibited contributions to

candidates or Committees. Id. It is also unlawful for any

candidate or political committee to accept or receive-anyr

contribution from a ccporation. Id. The term Ocontributiona
-*0

includes any direct or indirect paymente distribution, loan

0 (other than from a bank, pursuant to applicable banking ILawi.ed

C1*4 regulations# in the ordinary course of business), advance,,

deposit, or gift of money, or any services, or anything' of 4 .-

If)> value. 2 U.S.C. 5 441b(b)(2).

individuals are prohibited from making contributmto-..-

candidates, their authorized committees or agents vith4tse~~

to any election for federal office which, in the aggregate,

exceed $1,000. 2 U.S.C. 5 441a(a)(l)(A). No officer or

employee of a political committee shall knowingly accept a

contribution made for the benefit or use of a candidate in

violation of any limitation imposed on contributions and

expenditures. 2 U.S.C. S 441a(f).

Contributions made from Drohibited sources shall be

refunded to the contributors within 30 days of receipt or within

30 days of discovery of new evidence that was previously

unavailable demonstratiric that a contribution comes from a



that ezceed the liaitatioflE of 2 U.S.C. S441a(a) shelIl b*

refunded within 60 days of receipt if not redesignated or

reattributed. 11 C.F.R. S 103.3(b)(3).

B. Audit Findings

The Audit Division reviewed the Committee's contributions

in two batches.

The aucktors found that the Comittee received

apparent prohibited contributions in the amount of $7o3'73. A

portion of the aparent prohibited contributions, totaling-

C14 $7,123, was dicovered through the us* of-sampling.$/ vh*.

Ok remaining amont of $259 vas discovered In a batch ot-

U)conttributiopA that 'was not part-'of the auditors#' *ablan w"as

teviged. separatelY. The auditors -Verified that ,:theio. ,'sINiod

contributions came frtom incorporated entities bY Vonevling vOith

the appropriate state authorities.

The auditors also found that the Committee received

apparent excessive contributions in the amount of $22,060.

Apparent excessive contributions totaling $5o460 were identified

4/ The auditors identified $500 in prohibited contributions in
2Ehe sample and projected it to the total sampled population to
reach its conclusion.
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thrnvih sampling. Apparent exceshive contribut±cns totali1ng

$16,600 were discovered in a batch Of contributions that was hot

part of the sample and was reviewed separately.

eased on the foregoing, this office recommends that the

commission find reason to believe that the Committee and Larry,

Hawkins, the treasurer, accepted prohibited contributions in

violation of 2 U.s.c. 5 441b(a). we also recommend that the-

Commission find reason to believe that the Committee and Larry

Havkiflst the treasurer accepted excessive contributions in

violation of 2 U.S.C. I 441a(f).

However, this Office recommends that the Commission.take o

further action against the Commtittee and its treasurer iW-thl-1

matter. We note that, aside from the apparent violations-

relating to the excessive and prohibited otiiV - --

audit resulted in no other referrals for enforcemn...Jrg~..

the Committee made a payment to the United- Statesreesnlm

psay 25, 1994 representing the total amount of excesoi$d& ,~

prohibited contributions. Attachment 3.5/ Therefore, we

believe that taking no further action is appropriate in this

matter.

Because most of the apparent prohibited contributions were

discovered through sampling, many of the contributors were not

identifiable. Similarly, many of the excessive contributors

5/ we note that the Committee did not make the payment to the
Treasury within thirty days after receipt of the Final Audit
Report as recommended in tne Final Audit Report. Hovever,..this
matter wculd have been referred for compliance even if the
committee had made the payment in a timely manner. See
Attacnment 2 at 1.

NOW5-
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were not Identifiable. Therefore, we will not pursue any of

the unidentifiable contributors. However, one of the identified

excessive contributors, David E. Johnson, made, $3,000 in

excessive contributions that were not resolved in a timely

manner. See Attachment 2. Therefore, this Office, recommends

that the Commission find reason to believe that David E. Johnson

violated 2 U.S.C. 5 441a(l)(A). However, since this individual

is the only person the audit identified as making a contribution

in this range, and many of the other contributions cannot be

pursued because of the unknown identity of the contributors, we

recommend that the Commission take no further action against Mr.

0 Johnson.

0%__ _ _ _

U")

1. Find reason to believe that Americans for Harkin, Inc.
and Larry Hawkins, as treasurer, violated 2 U.S.C. S 44la(f) and
2 U.S.C. S' 44lb(a), but take no further action;

2. rind reason to believe that David E. Johnson violated 2
U.S.C. 5 44la(l)(A), but take no further action;

3. Approve the appropriate letters; and

4. Close the file.

D te 1awrence M. Noble
General Counsel

Attachments

1. Audit Referral.



2. t~ed~to L~i~C 5. obI.g~oiWte

3. tiandsm'to tb* 'o4).1 ~ afl f$3,1
fttc,1,.vd 'from Am~nIcahn* tot, g .*I n (jrU 10 94)

0

w

OQI.
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33F033 !33 FIDERAL ELICTION COUNISSION

In the Matter of

Americans for Harkin, Inc. and
Larry Hawkins, as treasurer;

David N. Johnson.

Rn 3959

CIRTIFICATION

I,, Marjorie V. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on September 29, 1994, the

Commission decided by a vote of 6-0 to take the following

actions in MR 3959:

1. Find reason to believe that Americans for
Harkin, Inc. and Larry Hawkins, as treasurer,
violated 2 U.S.C. I 441a(f) and 2 U.S.C.
I 441b,(&)t but take no further action.

2. Find reason to believe that David B. Johnson
violated 2 U.S.C. I 441a(1)(A)v but take no
further action.

3. Approve the appropriate, letters,, as
M00omne In the General Counsel1s Errata

dated Sptrw 23, 1994.

4. Close the file.

Comissioners Aikens, Elliott, McDonald, McGarry, Potter,

and Thomas voted affirmatively for the decision.

Attest:

Date orie V. Emmons
Secreary of the Commission

Received in the Secretariat: Fri., Sept. 23, 1994
Circulated to the Commission: Mon., Sept. 26, 1994
Deadline for vote: Thurs., Sept. 29, 1994

2:53 p.m.
11:00 am.
4:00 P.M.

bj r



FfjmRAL ELECTION COMMISSION
WAS4INCteQN. otC 20*%3

October 19, 19-94

6arr Hawkins, Treasurer
ffe forMarkin, Inc.

liE 010*ticUt Ave. nw*

sufte 1100
WaSingtono D.C. 20006

a3: Rqua 3959

bear Mr. Hawking:

on 8eptmber29, 19"4v the Federal BlectionC co Icai
found re'aa00 to believe that Americans, for Harkin, Inc. anyoun as. tt.surqr, violated 2 U.S.C. S14af ad2USc

U441b~() ~1proisionsof the Federal 81*0tion, Ceegi t "ofiv11 at ned ftwove, after c6061fiii44b
cicsau'sof" this' matter I the Comisi os;1 4*t*

:4to tko uttbet ac t and closed it iete+Vt.
Geasral ". *otasel' Repo which formed a bvi~ 4o to
C~iwt40w 4, ftiadlI:, attached for yourt *~a~

''he coafdeaity)provisioat, at"4 * S.'C.
s4~~)(12 a. 1osar 'pply and- this afttev t

pubs ic1r0r thii so" -days. this conid4! ovr.t imt~llviui c~tification of the Comisi-b* 6t. ?
C' ish to iubmit any factual or legal materiAls. to 0 r on

the pubtl record# please do so as soon 'as pos"Ibl. While
the file0 *ay be placed on the publ ic record, befio recetivintg
your additional materials, any permissible submisesions, will
be 466ed to the public record upon receipt.

if you have any questions, please contact Peter 0.Blumberg, the attorney assigned to this matter, at (202)
219-3690.

For the Commission,

Trevorl otter
Chairman

Enclosure
First General Counsl's Report



FEDRAL ELECT ION COMMISSION
WASOINCMO A0 3

October 19, 199 4

David a. Johnson
4920 Dext*e Streetv Wwv
Vsbhingtone DXC. 20007

£3: MM 39S9

Dear Mr. Johnson:

On Septeber 239, 194,p the Federaol 21lection C02miesion
foWmd reason t6-bw11* that yoW .lltd2 WSC

5~ 41a~)(l(M.* pov11oaof he 1derol 3!*4#tw CVmpatgn
Act- o 1971, sae0d.Svvr after eui0 i hcfr~wastonees oftumtter, the VOOiSA owr -l0 e*~ie

Cmissio fi -9 I tcbdfy.r t

i fIh t tobaideti ltyi sins 1. t 2
th puli reov. r le W 4# AfmhA' aci -Ask e* i

Slmbrg the0 mat ,tone a'on to ths matr atV22

219-3690.

For the Commission,

Trevor Potter
Chairman

Enclosure
First General Counsel's Report
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