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A. Uxcessive Contributions Resulting from Staff

Section 441a(a) of Title 2 of the United States Code
states, in relevant part, that no person shall make contributions
to any candidate and his authorized political committees with
respect to any election for Federal office which, in the
aggregate, exceed $1,000.

Section 441a(f) of Title 2 of the United States Code
states that no candidate or political committee shall knowingly
accept any contributions or make any expenditure in violation of
the provisions of this section. No officer or employee of a
political committee shall knowingly accept a contribution made for
the benefit or use of a candidate, or knowingly make any
expenditure on behalf of a candidate, in violation of any
limitation imposed on contributions and expenditures under this
section.

Section 431(11) of Title 2 of the United States Code
states that the term 'Personm includes an individual, partnrsbhp,
comittee, association, corporation, labor organisatlon, or my
other organisation or group of Persons, but such tern does not
include the Federal Government or any authority of the fedtaGovernment. '

St Section 100.7(a)(1)(iii) of Title 11 of the cooe of
FIederal Repaltims states that the term tcontribstite: *aes a
gift, subsoiption, loan* advance, or deposit of AMCet
-ot matue* e to0ern amyig,'of value' incluIdes al1~
tootribotlos. Vles specifically etoested under 11 et.
-l00.7(b), the provision of any goods or services withteqt- ehere
or at a charge which is less than the usual and normal cassge W0 or

such goods or services is a contribution.

Section 116.5(b) of Title 11 of the Code of tedetal
Regulations states that the payment by an individual from hi. or
her personal funds, including a personal credit card, for the
costs incurred in providing goods or services to, or obtaining
goods or services that are used by or on behalf of, a candidate or
a political committee is a contribution unless the payment is
exempted from the definition of contribution under 11 C.F.R.
$100.7(b)(8). If the payment is not exempted under 11 C.F.R.
100.7(b)(8)t it shall be considered a contribution by the
individual unless the payment is for the individual's
transportation expenses incurred while traveling on behalf of a
candidate or political committee of a political party or fpr usual
and normal subsistence expenses incurred by an individual other
than a volunteer, while traveling on behalf of a candidate or
political committee of a political party; and, the individual is
reimbursed within sixty days after the closing date of the billing
statement on which the charges first appear if the payment was
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mde using a personal credit card, or within thirty days aftt the
Eate on which the expenses were incurred if a personal credit or4
'was not used. tor purposes of this section, the closing dt
shall be the date indicated on the billing statement which serves
as the cutoff date for determining which charges are included on
that billing statement. In addition, "subsistence expenses'
include only expenditures for personal living expenses related to
a particular individual traveling on committee business, such as
food or lodging.

During our review of the Committee's expense
reimbursements to campaign staff, and of the Committee's
contributions received from campaign staff, we noted that one
individual advanced funds on behalf of the Committee in excess of
the $1,000 limitation. The excessive portions of contributions
and advanced funds totaled $6,238. The expenses were incurred for
travel occurring between October 8, 1991 and February 23, 1992.
This individual also contributed $1,000 on October 28, 1991. As
of October 19, 1992, the excessive portion in the amount of $6,238
remained outstanding.

The Committee Counsel provided written comnts and
documentation subsequent to the Exit Conference relevant t. ofthis
finding. He stated that the Committee distributed to a .
.1111 1Vloyee a written policy that stated that staff wre *.
advance their personal funds to purchase goods or svvi**10'

t f, behalf of the Comsittee. The Counsel also maintained fto htIM1
frames allowed for reimbursements of staff advaes eb 1
*nsistent with the Ut limits, impeed, Upon refnds 'of,
cotributis. Cousl furthe ontndd that t
regulatiosathat provide that the, obligation arising, lfbo &a
advance shall be treated as an outst in debt until
'...should be construed to mean that the Committee ma h" a
reasonable period of time in which to "retire' the debt by mahiag
the appropriate reimbursements to staff, or by settling to -debt
with the staff.'

With regard to the resolution of the advance noted
above, the Committee presented a debt settlement statement that
shows that an obligation of $8,162 to this individual was settled
on November 21, 1992 for $4,081. Finally, the Committee asserted
that "...it exercised best efforts to minimize the frequency of
staff advances, that it reimbursed or settled such advances within
a reasonable time and that therefore no excess contributions were
accepted that require any repayment or penalty, or other further
action by the Commission."

In the interim audit report the Audit staff recommended
that the Committee provide evidence that the staff advances are
not excessive contributions and any additional comments.
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The Committee responded to the interim audit repoct 4"Uh
narrative arguments and comments which asserted that the CeOmf
bad acted reasonably to comply with the regulations governiag
staff advances.

The Committee restated its advance policy, as discussed
above, and noted that the "...interim audit report raises but a
single example of a breach of this policy.'

Further the Committee stated that once it became aware
of the advances which led to the excessive contribution cited in
the interim audit report, the Committee treated this advance as an
outstanding debt pursuant to 11 CFR 116.5(c). The Committee
construes this section of the regulation "...to mean that the
Committee may have a reasonable period of time in which to
'retire' the debt..." and that "...[ilf the debt arising from an
advance is properly settled, then it too, like vendor debt, should
not be considered to be an excess contribution.*

Finally the Committee contends that the individual is
'...entitled to a $1,000 travel exemption, as provided in 11 CMi
100.7(b)(8)...-.

The Audit staff is of the opinion that the tcevOZ
Uesmption does not apply to these expenses submitted forLLr

reimbursement.

With respect to the arguments and other 10"t* ti'
presented above, it is the opinion of the Audit stUf,-Ot Us
lboMitte has provided no evidence or Mitional in fte
eonstrates that the staff advaces do not constitute 0a ov

contributions.

The Commission disagreed with the Audit Division's
conclusion that the Committee is not entitled to the $1,000 L:ttael
exemption. The Commission believes that pursuant to 11 C.'.!t.
1100.7(b)(8), any unreimbursed payment for transportation expentses
incurred by an individual on behalf of the candidate is not a
contribution, if within the $1,000 aggregated individual
exemption. In this case, Mr. Westbrook submitted a request for
his travel expenses and he was reimbursed a portion of the costs
through a debt settlement between himself and the Committee. The
regulations do not address the issue of whether the Committee is
required to demonstrate Mr. Westbrook's "intent" to have the
travel exemption apply or not apply to his reimbursement request.
Therefore, it is the position of the Commission that the portion
of his travel expenses, up to $1,000, that remains unreimbursed by
the Committee is not a contribution. See 11 C.F.R. S100.7(b)(8)
and 11 C.F.R S116.5(b).

Accordingly, the excessive portion is reduced to $5,238.
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SAr mm5: -Abel Met*s

I T INTERNALLY GEN8RAT2D

3r MV1 : Kerrey for President, Inc. and Hugh Westbrook,
as Treasurer

Hugh Westbrook, Individually
Barry Diller

33LEW? STAM U?/RGULTXWOM:

2 U.8.C S 441a(a)(1)(A) 2 U.S.C. S 441A(f)
11 C..1. S l00.7(b)(8) 11 C.i.R. 13.5(b)

*~I~=PROY CHEKUP Adt Documents,. t 44bt ~tftu
* Plan

-I% witter Was ye10,te*4 by a

tr* r, undertaken in accordalc* wt*4#

t~*3fa).This matter was also genoeted- by"tt1 t

1j, tbt was filed with the Commssion on' 1ft"ty 20 "J

fh# Comittee registered with the Commission on Sopt.06ber 18,

1991, as the principal campaign committee of Senator 3. Robert

Kerrey, a candidate for the 1992 Democratic presidential

l/ The debt settlement plan has been reviewed by the Office
of General Counsel and is being presented to the Commission
concurrent with this matter.



*~lV t~Oertlofts of thel "Abt etleeu 'lan are

1r Atttahment 1. M. -1 ....

Individuals are prohibited from making contributions to

candidates, their authorized committees or agents with respect

to any election for federal office which, in the aggregate,

exceed $1,000. No candidate or political committee shall

knowingly accept any contribution which exceeds the

contribution limitations. 2 U.S.C. 5 441a(f). Moreover, no

officer or employee of a political committee shall knowingly

accept a contribution made for the benefit or use of a

cnd iote, or knowingly make any expenditure on. behlfet

'to AtItAE aur "on

Sna 41 1.(b). exenditures wk onOt

*~ ~k~ae ~uttebyan In"ii~a fto It i ot h
fdora ar contributions. 11 C.P.U. 11-S,

However, two exemptions exist. First, if an individual bt

expnded aounts for transportation expenses on behalf of"

candidate, any unreimbursed payment, not exceeding $1,000 with

respect to a single election, will not be considered a

contribution. 11 C.F.R. S 100.7(b)(8); see also 11 C.P.R.

S 116.5(b). Second, these advances will not be considered

2/ The Commission determined the candidate eligible for
matching funds on November 27, 1991, and determined that his
date of ineligibility was March 5, 1992.
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s4ubsis.tence expenses of ',a Individual who is not. a volAtet9

4hoereasuch expenses are incurred while the individual is

traveling on behalf of a candidate or party committee. 11

C.F.R. S 116.5(b); see also Explanation and Justification for

11 C.F.R. S 116.5(b), 55 Fed. Reg. 26383 (June 27, 1989).

However, this exemption only applies if the individual's

transportation and subsistence expenses, paid for by credit

card, are reimbursed within 60 days after the closing date of

the billing statement on which the charges first appeared. 11

C.F.R.- S 116.5(b)(2). If the indlidual does not use a cedt

c. d, he. comittee must, make the reimb rseent within: $:' w, AIf

otr, theb :dat.on *a c lt k the ,16460 iewer infcred!

Vhe ommtte shll teets~ah oligtionsasa

,t:,ttn.tn, detuni ...ra . 1 .. ,S l~P

0 total forgiveness of the debt or a sttlement of the 4"t- '#4ar

less than the entire amount owed. 11 C.r.R. S 116.5(d),'

From October 8, 1991 to February 19# 1992, the Coiwtt4O'

treasurer, Hugh Westbrook, incurred $6,238 in airfare for 16

trips on behalf of the Committee. See Attachment 2. However,

Hr. Westbrook apparently did not submit reimbursements after

each trip. Instead, sometime after the date of his last trip,

Mr. Westbrook submitted one request for reimbursement. Id.

This request detailed all of his airfare expenses for the 16

trips. Id.



16ic~~~ aProedsettu o the al*3 deb 3ve t

estbtook. According to th& debt settle nt plain: r.

Westbrook apparently incurred additional expenses in the amount

of $1,923.50 on behalf of the Cowittee; the exact nature of

these expenses and dates these expenses were incurred are

unknown. The debt settlement plan shows that he used March 20,

1992 as the date when all of the $8,161.52 ($6,238.02 +

$1,923.50) in expenses were incurred. See Attachment 3.

Although the record does not reflect Mr. Westbrook's

method of payment for his $6,238.02 in airfare expenses, the

Cofuitte failed to reimburse him vlthtn the tegulatory titie

lAt o 4f ite 6 . 11 C.r , . . s 116.:!k 5 .1))t

t-Ilm~ d ptaU..:,,t6 .:fo., t _11'f'Ct $,$

1, th wow 6s,$ o Ut .. .

tn~rdon beafof, the Cmft teeUl in a ,eoitv~U~t to

the ommitee. 11 C*IOR. I 11.5 sr. Nettbrook deairc

contribution to the CoIttee of $1 ,00. Therefore, Wthd

Office recommends that the Commtssion find reason to belteve

that Hugh Westbrook, as an individual, violated 2 U.S.C.

S 441a(a)(1)(A) by making a $7,161.52 contribution in excess of

his individual contribution limitation. We also recommend that

the Commission find reason to believe that Kerrey for

President, Inc., and Hugh Westbrook, as treasurer, knowingly

accepted the contribution in violation of 2 U.S.C. S 441a(f).
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r 4;1U u P1 77.4S for fu 4S' ' a i ltn9 Ye teup4" eus e

7- t 5o it"e ~esswr contribution* to the

..i.ittg. at the ti.. they were incurred. 11 C.i.a.

5 116.5(b). Disclosure reports show that Mr. Diller made a

$1,000 direct contribution to the Committee. The committee did

not refund, redesignate* or reattribute the excessiv, portion.

11 C.F.R. S 103.3(b)(3). Therefore, this Office recommends

that the Commission find reason to believe that Mr. Diller

violated 2 U.S.C. 5 441a(a)(1)(A) by making a $6v977.65

o) contribution in-excess of his individual contribution

NO limitation. This Office also recommends that thm Comission

find ree"soti to belitve that the Kerrey for President,7 Inc.,

f~ tftbtaok a. rwr knvnlec t.th

t e~Ibutiou n Vto a f2uSC 41f)

U++ + evw..+ be "on !he i be o ti$-~

VOW,1 OW- __ __ _

ttpoet to this matter. Mockler v.:cbu.y 470 0E4,# #21

(1~5) see eueolly R 3789 (Comission fournd reson -to

believe that the Agran for President '92 Committee, Its

treasurer, and an Individual violated 2 U.S.C. 55 441all1)(A)

and (f) through staff advances, but took no further action on

apparent excessive contributions varying from $6,419 to $3,832

that had been reimbursed by the time of the audit). in the

present case, the Committee and the individuals agreed to
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pr.illerthe unresolved eesive contribution is $3e%91.to

....

*i %b. . hr*1 n

' pottion xspnn~ss e1tonl1N •w e tokt Un~es e

eatsiv otributoreinate $309. l dThs 1oite Cpaid

bee. suited to,3theommissionbefore the eiraedtion ofth

could notr' resovted mattersiinvth pescruibed time,91

/ Dee e t iun the

,.,

eplation fori Onthi ld be tht Mr. iller did- not see

rbusmet foteCmisnbf the expeneiiaeyatratheoNovember

20 1r fOdasin heventoand hus ten aos weretunabl

h* Comttee'so bon -iatmtto sett X le Vh det U0,i

epr tion fo s *tis oul be thL 'r. D i I A di nmom& ee

boon sbuento teCsinbfore the expiratio ofeiaey fe the vne

the C991 tundts bona fieve andap touset the ditos ifr itb



Office of General counsel rec4e6nds that the Coamission twko#

no further action in this matter. SiMc thedebts were a #*wt

of the Committee*s debt settlement plan and the file will be

closed in this enforcement matter, we recommend that the

Commission instruct Kerrey for President, Inc. to no longer

report the debts. If the Commission adopts these

recommendations, we will send an admonishment letter to the

Respondents emphasizing the importance of complying with the

Federal Election Campaign Act of 1971, as amended, and the

Commission's regulations at 11 C.F.R. S 116.5.

04 I11. n rNkDTIONS

1. Open a NUR.
0 4

S. Find reason to believe that Rugh Westbrook, as mnui
fiudiwidual, violated 2 U.S.C. S 441a~a)(1)(A), but toke n
.. *tber action.

3. Find rean to believe that Sarry: billw vio140tad
3U.8.C. S 441a(a!)!(l)(A), but take no futtre acti.a.

4 * Ii44 to* ele * t t he 'Syfor

OVA' ~ 04d WuhIb k treaMawr ioilAt"4 2 t
S 441a'f but takeo further action.

5 Instruct Kerrey for President Inc. to no longer
report the debts owed to Eugh Westbrook and Barry Diller.

6. Approve the appropriate letters.

(Footnote 4 continued from previous page)
during fieldwork to locate his invoices or reimbursement
request in the Committee's files. It is possible that Mr.
Diller may have waited until the debt settlement plan was
being prepared by the Committee to submit his reimbursement
request.

--7-
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7. Close the file.

Genet'alCu~e

.71 z/ BY:
Associate General Counsel

Attachments:
1. Referral Materials
2. Mr. Westbrook's Reimbursement Request
3. Westbrook Debt Settlement Agreement
4. Check issued to Mr. Westbrook
5. Diller Debt Settlement Agreement

'4

C)

]r

. , ' ' j



.. ..... U ... wi,

Etot f1rPt@sluit, Inc. and
Sugh* Wtb***kV as treasureru

-fugh Westbth@ku individually;
Barry Diller.

M 3947

CERTI ICATION

i, Marjorie W. 3enons, Secretary of the Pqdral S lectton

Commission, d b61 eby certify that on August 2 194. the

C esmIusios dtded by a vote of S-1 to take Owd mi

3. Owe

to 'b*I4m

3. S4t o to believe that t.0 .T
v1i 2 U u.S.C. f 441641 .1 bwt 0

6ihthro action.

4. Find reason to believe that Kerrey for
President, Inc., and Hugh Westbrook, as
treasurer, violated 2 U.S.C. I 441a(f), but
take no further action.

(continued)



1 Klection Co*;4on
a. 1, 994

5. Instruct Kerrey for President Inc. to no
longer report the debts owed to mugh
Westbrook and Barry Diller.

6. Approve the appropriate letter, as
recommended in the General Counsel's Report
dated July 27, 1994.

7. Close the file.

Oisomrw10t ulliott * RODOUI34# -*04

~~oted~~~d efiaiey o b

Received in the Secretariat:
Circulated to the Commission:
Deadline for vote:

Thurs., July 28, 1994
Thurs., July 28, 1994
Tues., Aug. 02, 1994

11:SO k.R.
4:00 P.M.
4:00 P.R.
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.A T 16, 199.

Sary Diller
1940 Collater Canyon Dr.
Beverly Kills, CA 90210

RE: DSP #94-02
Kerrey for President, Inc.1
MUR 3947

Dear Mr. Diller:

On AUust 2, 1994, the Federal Election Commisaon found
0 reaoetd believe that you, as an individual, violate 2.

NO: 441(af (A) , a provision of the Fedewtel S1eitl
ot 4fl.as menedbymange

for P.eside . (be ..

4tbe futue.to to

O* *4 or the CUA~t~

sin! retid p at

0 004 that Art sed b&) 1 o

-,I 1- 407 5 11t. Stb). 7or *.iw~
st~~~~~p~41 t& r., bi-de by thecotitonN itn

amd this -Zlio in-he future.

I he confidentiality provisions at 2 U.S.C. 5 437g(a)(12)
no longer apply and this matter is now public. In addition,
although the-complete file must be placed on the public
record within 30 days, this could occur at any time following
certification of the Comission's vote. If the Committee
wishis to Aubmit any factual or legal materials to appear on
the public record, please do so as soon as possible. While
the file may be placed on the public record before receiving
your additional materials, any permissible submissions will
be added to the public record upon receipt.
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F~0IM cOM ISSION

A.!IST 16, 1994

ugh Weotbtook
100 s. Siscayno lvd.
:iami, FL 33131

RE: DSP #94-02
Kerrey for President, Inc.;
MUR 3947

Dear mr. Westbrook:

On August 2, 1994. the Federal Election Commission found
resSOB@ Oeltv mtb you. as an individual, violgted 2
v.*C. S 441e4 2) . atprovision of the Federal c*OtIo

Act i7. dud by making an sacealin
*teidento Inc. ( t"w em"Itt4J.
th cir oumstas o otne

I" t t apo to -+ o

n eake no ftucar o-

personal cedit card the Coimutriour seh

4t4

ioae i the o dat o

billng satemnt o which t ne goodg s rt appe tee orcredi car, the€o~lte buto ILursthet *t-viua

i 0 dyare udd by r n bealf

6.b . u shutak 5 s (b). owv re t et yo ly
on 06,k fosnii~d*' t ransportation A" eeses o

"M ~wal OUtoRSoe expenses Incurred whL
travelin, on behalt ft a vandidate or political coaittee of
a political patty ihseot & contribution, if the parties abide
by the regulatory time limits. id. If the individual uses a
personal credit card, the Committee must reimburse the
individual within 60 days after the closing date of the
billing statement on which the charges first- appear. See 11
c.F.R. I 116.S(b)(2). if the individual does not use a
credit card, the Committee must reimburse the individual
within 30 days after the date on which the expenses vere
incurred. Id. A volunteer's usual and normal subsistence
expenses are not considered contributions. See 11 C.F.R.
S116.5(b)(l). You should take steps to ensure that you

abide by the contribution limitation and this regulation in
the future.
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Wter to 3ugh, wstbtook

The confidentiality provildo, at 2 U.S.C. S 41(j ))

so longer apply and this atte is It w plOublic. in a x"UIwt
although the complete file must be placed on the public,
record within 30 days, this could occur at any time 61o:U1
certification of the Commission's 

vote. If the Comittaee

wishes to submit any factual or legal materials to appear on

the public record, please do so as soon as possible. While

the file may be placed on the public record before receiving

your additional materials, any permissible submissions 
will

be added to the public record upon receipt.

If you have any questions, please contact Abel M6ntez,

the attorney assigned to this matter, at (202) 219-3690 or

(800) 424-9530.

For the Commission,

McDonald
Vice Chairhman

Enclosure
GC Report
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AUP.JT 16, 1994

Muh Westbrook, Treasurer
Kerry for Presidumt. Inc.
100 8. Biscayne Blvd.
Miami, FL 33131

RE: DSP #94-02
Kerrey for President,
HUR 3947

Dear Mr. Westbrook:

On August 2, 1994, the Federal Election Comission
reason to believe that Kerrey for President, Inc. (the

tAgwyput as treasurer, violated 2 U.SC.
I I.a rewb of- tbe Ferderal glectoiC

""A ~~ 'Ah@Act*). Bowever aftire fo
"Of, ,at*r, the ftis*41on 4 .-

I action and , ClO0d 01
R the Cet<
a nd Stry Vilt

%frthe V

Inc. ;

found

~bi eaI~of these
Ow ~b~t~ violated' the* cv~ftttibu%"

" .... : t UW 4OtI, S, incurred in, ALv 4 is
~*OS~to~ r ~b~t*1iq 9ods, or s9erieS thatar se
or onbehaf of a 4adi~te or a politicloit r

considered e~nrjbtion"M. See 11 C.F.R. 5 116.S(b).
vo"r,. agenerally an 'advance for an individual"'s

ttantportation expenses or usual and normal subsistence
expenses incurred while traveling on behalf of a candidate or
political committee of a political party is not a
contribution, if the parties abide by the regulatory time
limits. Id. If the individual uses a personal credit card,
the Committee must reimburse the individual within 60 days
after the closing date of the billing statement on which the
charges first appear. See 11 C.F.R. S 116.S(b)(2). If the
individual does not use a credit card, the Committee must
reimburse the individual within 30 days after the date on
which the expenses were incurred. Id. A volunteer's usual
and normal subsistence expenses are not considered
contributions. See 11 C.F.R. S 116.5(b)(l). The Comittee

i.-

0c



Sitter to Wugh Ifestbrook
ae2

should take steps to ensure that it abides by the

cotribution limit and this regulation in the vtu e.

The confidentiality provisions at 2 U.S.C. S 4379(a)12)
no longer apply and this matter is now public. la addition,
although the complete file must be placed on the pulic
record within 30 days, this could occur at any time following
certification of the Commission's vote. If the Committee

wishes to submit any factual or legal materials to appear on

the public record, please do so as soon as possible. While

the file may be placed on the public record before receiving

your additional materials, any permissible submissions will

be added to the public record upon receipt.

If you have any questions, please contact Abel M6nte:,

the attorney assigned to this matter, at (202) 219-3690 or

(800) 424-9530.

For the Commission,

Dany 'MCDOOW4
vice Cara

enclosure
GC *epor t
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Rice FWfte house "1N'&ft, y ),

September 16, 1994

e-, Zcision CLOSED
Washington, D.C. 20463

RE: DSP #94-02 CLOSED
Kerrey For President, Inc.
MUR 3947

Dear sirs:

On behalf of our client, Barry Diller, we would like to include the following facts as
part of the public record with regard to the findings in the above referenced Federal
Election Committee First General Counsel's report.

On November 20, 1991, Mr. Diller hosted a fundraising event at his home to support
the Kerrey For President, inc. campaign. In hosting the event, Mr. Diller used severalof his long-standing vendMs and suppliers to meet the various needs of the event (i.e.,
catering, parkingo etc.). When, after many weeks, the Ketrey committee did not pay
the ou n charges for the event, Mr. Diller pad dm direcdy. At the time of
payment, he was h&wmed by the Kerrey commee that these advances would be

!f) l-tely reimbursed by the committee.

It was not until smwe time later that Mr. Difler was inkwmed that the committee did
not have the financial meam to fully i t advanes ut, withEC
approval, would provide a partil me n of 60% of the ammnt advanced.
With no other options, Mr. Diller ageed to the partial reimbuement. The remaining
unreimbursed advanes were recharcterized as contributions to the campaign and, as
a result of this recharacterization, Mr. Diller fund himself in violation of the
contribution limit.

Given the above facts, we maintain, and would like the public record to reflect, that
Mr. Diller had no intention of violating any law with regard to contribution limits, and
that the payments made were not actually direct contributions. He was placed in this
position through unfortunate circumstances beyond his control.

Sincerely,

Bret Magpiong

cc. Barry Diller


