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FEDERAL ELECTION COMMISSION
WASHINGTON, D C. 20463

March 27, 1980

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Daniel C. Mooney
Suite 203

99 Jericho Turnpike
Jericho, NY 11753

Re: MUR 386

Dear Mr. Mooney:

This is to inform you that the Commission has closed its
investigative file on MUR 386 which was opened as a result of
the notarized complaint which you filed with the Commission
gn March 31, 1975

After completion of an investigation conducted in this
matter, and after failure of the parties to reach a concilia-
tion agreement, the Commission filed a civil enforcement ac-
tion in the United States District Court for the Eastern Dis-
trict of New York. See 2 U.S.C. § 437g(a)(6)(A). However,
when constitutional defenses were raised by defendant National
TRIM and by John W. Robbins, Director of National TRIM, as an
intervenor, the district court certified constitutional ques-
tions to the United States Court of Appeals for the Second
Cireuit. SEe 2 Wul-€: § 437he

On February 5, 1980, the United States Court of Appeals
for the Second Circuit (en banc) issued its opinion in Federal
Election Commission v. CLITRIM. See attached opinion. The
court ruled that the CLITRIM bulletin was not "express advo-
cacy" within the meaning of FECA and remanded the case to the
district court "with directions to dismiss the complaint."
Since the court decided the case on statutory construction
grounds, it did not reach the constitutional gquestions which
had been certified.

On February 20, 1980, the Commission determined not to
appeal this decision of the Second Circuit to the Supreme Court.
See Certification enclosed. Therefore, the Commission's file
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Mr. Daniel C. Mooney
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on this matter is now closed and will be put on the public record.
If you have any further questions on this matter, please con-

tact Miriam Aguiar (202) 523-4060, the attorney assigned to
this case.

Sinc

Y A s
bl éfé/ﬁééf

General Counsel

Enclosures




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

FEDERAL ELECTION COMMISSION

V.

CERTTFICATION

I, Marjorie W. Emmons, Recording Secretary for the Federal Election
Commission's Executive Session on February 20, 1980, do hereby certify
that the Commission decided by a vote of 6-0 not to appeal the
decision of the United States Court of Appeals for the Second Circuit

in the matter of Federal Election Commission v. Central Long Island Tax

Reform Imrmediately Committee to the Supreme Court.

Attest:

ky>\\ Date Marjorie W. Emmons
.Y ‘ Secretary to the Commission
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UNITED STATES COURT OF APPEALS

FOR THE SECOND CIRCUIT
No. 796 ' September Term 1979
Submitted: November 2, 1979 Decided: February 5, 1980

Docket No. 79-3014

FEDERAL ELECTION COMMISSION,
Plaintiff,
-against-
CENTRAL LONG ISLAND TAX REFORM
IMMEDIATELY COMMITTEE, EDWARD
COZZETTE and TAX REFORM
IMMEDIATELY,

Defendants and
Defendant-Counterclaimant,

—zunGl=
JOHN W. ROBBINS,

Intervenor.

Before KAUFMAN, Chief Judge, FEINBERG, MANSFIELD,

MULLIGAN, OAKES, TIMBERS, VAN GRAAFEILAND, MESKILL, NEWMAN,

and KEARSE, Circuit Judges.

The District Court for the Eastern District of
York, George €. FPratt, Judge, cextified to this Cours
pvursuant to the Federal Election Campaign Act, 2 U.S.C.
§§431, et seqg., for expedited en banc review, 2 U.S.C.
§437h(a), certain constitutional guestions that had been
raised by way of defenses and counterclaims in a civil action
by the Federal Election Commission to enforce compliance
with filing and disclaimer provisions of the Act, 2 U.S.C.
§§434 (e), 441d. The challenged provisions are found to be

31 : ; AT g
lnapplicable to defendants' activities, so that no case or
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controversy is presented for adjudication within the meaning

of Article III of the Constitution.

Remanded to the district court with directions to

dismiss the complaint.

WILLIAM C. OLDAKER, General Counsel,
Federal Election Commission, Washington,
DC (Charles N. Steele, Associate General
Counsel, Kathleen Imig Perkins,

Assistant General Counsel, Miriam Aquiar,
Attorney, of counsel, Jeff Bowman, on the
brief, Federal Election Commission,
Washington, DC), for Plaintiff, Federal
Election Commission.

JOEL M. GORA, Esg., American Civil
Liberties Union, New York, NY (Charles S.
Sims, Esq., American Civil Liberties
Union, New York, NY, Arthur Eisenbergqg,
Esg., New York Civil Liberties Union,
New York, NY, of counsel), for
Defendants Central Long Island Tax
Reform Immediately Committee and Edward
Cozzette.

JULIUS B. POPPINGA, Esqg., Newark, NJ
(Mary L. Parell, Esq., John R. Drosdick,
Esg., McCarter & English, Newark, NJ,
Ellis, Stringfellow, Patton & leibovitz,
New York, NY, of counsel), for
Defendant Tax Reform Immediately, and
Intervenor Jonn W. Robbins.

STANLEY T. KALECZYC, Esg., National
Chamber Litigation Center, Inc.,
Washington, DC (Judith K. Richmond, Esq.,
H. Richard Mayberry, Esg., Chamber of
Commerce of the United States, Washington
DC, of counsel), for Amicus Curiae
Chamber of Commerce of the United States.

PER CURIAM:

In this civil ‘enforcement action in the Eastern
District of New York brought by the Federal Election
Commission (FEC) pursuant to the Federal Election Cam?aign
Attt (FECR), 2 U.8:€. §s43l, et seff-, basad on mlleged
violations of certain of the Act's reporting, disclosure
and identification requirements, 2 U.S.C. §§434(e), 44ld,£/

Judge George C. Pratt invoked the Act's extraordinary
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provision for expedited en banc review of constitutional

2/
questions, 2 U.S.C. §437h(a), by certifying to us certain
constitutional issues that had been raised by way of defenses

and counterclaims. Adopting the procedure used in Buckley v.

\VeHliEE!, 8 Sl O gl el wlin g ((I0W(Ehs (@hhas LS 7E S Suiaitela, LNl doieliche 5 el b nealint

part, 424 U.S. 1 (1976), we remanded the case to the district
court for amplification of the record through findings of

fact after an evidentiary hearing, to be followed by

certification of the record and questions to us. Having now

reviewed the entire record, we remand the case to the district
court with directions to dismiss the complaint for the reason
that the challenged provisions of FECA are inapplicable to
defendants' activities and therefore no justiciable case or
controversy is presented within the meaning of Article III

of the Constitution.

On August 1, 1978, FEC, pursuant to 2 U.S.C. §§437d
3/ 4/

(a) (6) and 437g(a)(5), filed a civil complaint in the
Eastern District of New York charging that the now-defunct
Central Long Island Tax Reform Immediately Committee
(CLITRIM), its Chairman, Edward Cozzette, and the National
Tax Reform Immediately organization (National TRIM), an
unincorporated association, had in October, 1976, published
a pamphlet costing over $100 and "expressly advocating the
election or defeat of a clearly identified candidate" without
complying with the filiﬁg requirements of 2 U.S.C. §434(e)
and the disclaimer requirements of 2 U.S.C. §441d. The FEC
sought civil penalties and injunctive relief.é/

National TRIM filed an answer denying the fEC's
claims and counterclaimed for a declaratory judgmeﬁt pursuant
to 28 U.S.C. §2201 to the effect that the FECA and regulaticons
thereunder were unconstitutional on their face and as applied.

-3-
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CLITRIM and Cozzette, in lieu of answers, filed a motion to
dismiss the complaint or for summary judgment. John W.
Robbins, Director of National TRIM and a person entitled to
vote in presidential elections, filed a motion for leave to
intervene pursuant to Fed. R. Civ. P. 24 and 2 U.S.C. §437h(a)
in order to seek the same declaratory relief sought by

National TRIM.

By Memorandum Opinion and Order filed January 25,
1979, Judge Pratt, finding that questions as to the
constitutionality of the FECA had been raised, (1) stayed
further proceedings in the district court, and (2) certified
to us the constitutional issues pursuant to 2 U.S.C. §437h(a),
see note 2, supra. Robbins' motion to intervene was referred
to us because the only claims asserted by him were challenges
to the constitutionality of the FECA. The defendants' motion
to dismiss or for summary judgment was adjourned pending our
action on the constitutional questions. In response to the
defendants' motion for reccnsideration of the certification
order, Judge Pratt, by order dated March 15, 19793, adhered to
his original certification order, holding that a justiciable
controversy within the meaniﬁg of Article III of the
Constitution had been presented and that 2 U.S.C. §437h(a)
mandated immediate certification of all constitutional
questions to this Court for resolution before any further
steps could be taken by the district court in the matter,
even though we might then decide to remand the case for

development of a factual record, as done in Buckley v. Valeo, supr

On March 22, 1979, CLITRIM and Cozzette moved

before us to remand the case to the district court on the

grounds that in an enforcement proceeding under §437g, as

distinguished from a suit for declaratory relief under §437h,

=i
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constitutional and other defenses should first be decided

by the district court; thus the district court had erred in
not first deciding questions of statutory interpretation and
jurisdiction that might render unnecessary a constitutional
adjudication under §437h. FEC took the position that §437h
applied, even though the constitutional issues had been
raised by a counterclaim for declaratory judgment rather than
by institution of a suit for declaratory relief. We agreed

with the FEC.

By order dated April 23, 1979, and amended May 2,
1979, we granted leave to Robbins to intérvene as a
counterclaiming defendant, noted that we appeared to have
jurisdiction under 2 U.S.C. §437h as the record then stood,
and remanded the case to the district court to take evidence,
make factual-findings, and certify to us the record and the
constitutional questions for resolution. We thus followed
the procedure adopted by the D.C. Circuit in Buckley v.

Valeo, supra, 519 F.2d at 818, and advocated by the Seventh

Circuit in its recent decision in Bread Political Action

Committee v. Federal Election Commission, 591 F.2d4d 29, 36

(7w e (@alhg s abEl7Cl

After extensive evidentiary hearihgs Judge Pratt,
on August 22, 1979, certified to us a substantial record in
the case, including transcripts of testimony, exhibits, and
some 83 pages of procedural history, constitutional and
statutory questions, and findings of fact. The district
court adhered to the view that because of its certification
of certain eomstituticonal dssuee pursuant to 2 U.8.C. §137h(a)
the action was no longer pending before it but was a circuit
court case which had been remanded solely for the specific
purposes set forth in our order of April 23, 1979, as amended}

G
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Hence it did not rule upon the defendants' motions to dismiss

or for summary judgment. However, in order to avoid a further
remand for rehearing, it thoughtfully provided us with its
views on pertinent issues of statutory interpretation,
concluding that if it had jurisdiction it would hold that the
FEC enforcement action was dismissible on the ground that the
Fall, 1976, CLITRIM Bulletin which was the subject of the
action did not "expressly advocate" the election or defeat

of a candidate within the meaning of 2 U.S.C. §§434(e) and

4414d.

The facts, briefiy summarized, are as follows. The
John Birch Society, Inc. (Society), a Massachusetts corporation
founded in 1958 by Robert Welch, publishes the TRIM (Tax
Reform Immediately) Bulletin, a quarterly in which the Society
is identified as the publisher. The Society, which is not
affiliated with any political party, committee or candidate,
primarily serves the educational interests of its followers
and not any pecuniary business interest. It is supported by
membership dues and voluntary contributions. National TRIM
is a committee established.by the Society, consisting of a
network of local TRiM committees throughout the United States,
advocating lower taxes and less government spending. The
local TRIM committees are expected to send to TRIM a monthly
report on their activities and income, as well as one-half

of all dues and donations received.

Since 1975 Natioﬁél TRIM has researched, written
and mailed to the local TRIM committees "camera-ready" copy
of the quarterly TRIM Bulletin, with instructions for
printing. The copy sets forth (1) positions with respect to
certain economic and tax issues, (2) the voting records of
all members of Congress on specific legislation concerning

NG




1] these issues, along with a characterization of votes as "For
2 Lower Taxes and Less Government" or "For Higher Taxeé and
3 More Government," and (3) a commentary reflecting National
4 TRIM's views as to the merits of the bills identified. No
5 mention is made of any particular federal election, the
6 political affiliation of any congressman, the fact that he
7 is or 1is not a candidate for elective office, or the name or
8 views of any electoral opponent of any congressman. The
9 instructions suggest to the local TRIM committees that they
10 use a photograph of their congressman, since this permits
11 voters to connect him or her with his or her voting record
12 and aids in "unseating a liberal," "unseating or changing
13 the voting pattern of a 'moderate,'" or "strengthening a
14 conservative" reﬁresentative.
15 .

Armed with this material, numerous local TRIM
0 committees, including CLITRIM, have published and distributed
5 the TRIM Bulletin, tailored to set forth the voting records
" and characterizations of the votes of their resvective local
;2 congressmen. Approximately 460,600 Fall, 1976, TRIM :
i Bulletins were published.
22 In the summer of 1976 defendant Cozzette, a resident]
23 of Huntington Station, Long Island, who has been active with
24 others in advancing views on economic and social issues,
25 formed CLITRIM, a non-profit unincorporated association
28 ' whose purpose was to inform Lbng Island residents of the
= need for lowering taxes through less government. It became
28 affiliated with Naticnal TRIM, held meetings at which there
2 were discussions and films shown with respect to the danger
a0 o Righer sanes, sxnd dadided =& Alstelbune e TREL Hogeta
31 :
o Using the material received from TRIM, CLITRI&

prepared a Fall, 1976, TRIM Bulletin. Two of its four pages

PPI—-Sandstone
11-29-74—100M—321 -7 =
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6/

set forth the general views of the organization,  identified

the officers of the Committee, furnished information about

the CLITRIM members and invited others to join. The remaining
pages reported the voting record of Congressman Jerome A.
Ambro, a local representative of central Long Island. These
pages included a photograph of Congressman Ambro and a chart
of 24 votes cast by him, 21 of which were characterized as for
"Higher Taxes and More Government" and 3 as for "Lower Taxes
and Less Government." CLITRIM's stand against higher taxes
and "Big Government" and in favor of lower taxes and "Less
Government" was made clear by slogans and commentaries.

However, the leaflet did not refer to any federal election,

to Congressman Ambro's political affiliation or candidacy, or

to any electoral opponent of the Congressman. Some 5,000 to
10,000 copies were handed out at the local railroad station,
shopping centers and a public meeting at which Congressman
Ambro spoke. The cost of printing was $135. Thereafter
leafleting activity ceased and CLITRIM was disbanded. However,
several other local TRIM committees have been formed in
various parts of the United States and have engaged in
similar publicizing of congressmen's votes on economic and

tax issues.

The FEC, acting upon verified complaints, has
investigated the activities of some of these local committees
afd mnstltifed ak ieast one other enforcement proceeding,
Civil Action No. 78-2025, in the District of New Jersey,

filed August 22, 1978.

Bollowing Judge Prati'® eeridficatien, the pakties
briefed for us the pertinent statutory and constitutional

issues, the last reply brief being submitted in November, 1979.
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PESCUSSIEON!

The threshold question is whether 2 U.S.C. §437h(a),

see note 2, supra, obligates us to resolve the constitutional

issues certified to us when the case may, upon the factual
record now developed, be dismissed on the ground that the
statutes whose constitutionality have been challenged by way
of defenses and counterclaims do not apply to the activities

against which they have been invoked.

Although the unusual en banc jurisdiction vested
in us by §437h(a) is limited to "questions of "constitutionality,"
we do not believe it is so constricted as to preclude our
first construing the statutes under constitutional attack to
determine whether they apply to the defendants' conduct, as

we would normally do, United States v. Harriss, 347 U.S. 612,

617-19 (1954). Cf. Hagans v. Lavine, 415 U.S. 528, 543-45

(1974). For if they do not, the constitutional counterclaims
would not present a "case" or "controversy" ripe for
adjudication within the meaning of Art. III, Sec. 2, of the
Constitution, a constitutional prerequisite to exercise of

jurisdiction by federal courts, Aetna Life Ins. Co. v. Haworth,

300 U.S. 227, 240-41 (1937), and it would be necessary to
dismiss the claim. Congress is powerless to vest federal
courts with jurisdiction beyond the limits fixed by the
Constitution. While the jurisdictional provision of §437h was
intended to provide judicial review to the extent permitted by

ArEicle ELL, Buckdey . Valieny, 4240LSe s =120 (N6 h ot

may not go beyond those limits. For this reason the District
of Columbia Circuit, sitting en banc pursuant to §437h in

Clazh v. VUsleo; 559 FL24 £42 (Dy€. Cir.Y, #EF8. 481 Y-8, 950

(1977), returned certified constitutional gquestions unanswered
to the district court with directions to dismiss the action foxy

declaratory and injunctive relief as unripe.

-9~
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Moreover, the basic principle that a federal court

should "not anticipate a question of constitutional law in

advance of the necessity of deciding it," Ashwander v. TVA,

297 U.S. 288, 346 (1936) (Brandeis, J., concurring), guoting

from Liverpool, N.Y.&P.S.S. Co. v. Emigration Commissioners,

113 U.S. 33, 39 (1885), has been strictly followed where, as
in the present case, difficult or far-reaching constitutional

issues are raised. See, e.g., New York Transit Authority wv.

Beazer, 440 U.S. 568, 582 (1979); Ulster County Court v.

Allen, LSS , 47 U.S.L.W. 4618, 4622 (June 4, 1979).
If a court can decide a case on non-constitutional grounds,

it should not stray into the field of constitutional analysis.

Applying these principles here we have no difficulty,
now that we have a full record, in comluding that 2 U.S.C.
§§434 (e) and 441d dc not apply to defendants' conduct. Nor
is there any indication that the defendants threﬁten to
engage in any conduct to which these statutes might apply.Z/

Title 2 U.S.C. §434(e) obligates any "person ...
who makes contributions or independent expenditures expressly
advocating the eléction or defeat of a clearly identified
candidate" (emphasis supplied) in an amount exceeding $100 in
any calendar year, to file with the FEC a statement containing
the information required of contributors of more than $100 to
a candidate or political committee. Similarly, 2 U.S.C.
§441d requires any person who "makes an expenditure for the

purpose of financing communication expressly advocating the

election of a clearly identified candidate" (emphasis supolied)
through media, advertising or mailing, to state whether the
communication is authorized by a candidate, his political
committees or agents and, if not, to give the name of the
person who financed it.

=L




1 The language gquoted from the statutes was

2 incorporated by Congress in the 1976 FECA amendments, Pub.

3 L. 94-283, title I, 90 Stat. 481, to conform the statute to

= the Supreme Court's holding in Buckley v. Valeo, supra, 424
_ 5 U.S. at 78-80, that speech not by a candidate or political

6 committee could be regulated only to the extent that the

7 communications "expressly advocate the election or defeat

8 of a clearly identified candidate."g/ Prior to these

9 amendments, the provision had applied to expenditures made

10 "for the purpose of ... influencing" the election of candidates

o to federal office. Referring to 18 U.S.C. §608(e), which had

12 limited the independent political expenditures that any person
' 13 could make relative to a single candidate and to 2 U.S.C.
f 14 §434 (e), which required disclosure of such expenditures, the
: 15 Court stated:

18

"We agree that in order to preserve the

2 provision against invalidation on vagueness

18 grounds, §608(e) (1) must be construed to apply
19 only to expenditures for communications that
- in express terms advocate the election or

defeat of a clearly identified candidate for

21 federal office.52

2z 52. This construction would restrict the
23 application of §608(e) (1) to communications
o containing express words of advocacy of election
or defeat, such as 'vote for,' 'elect,' 'support,'
25 'cast your ballot for,' 'Smith for Congress,'
26 'vote against,' 'defeat,' 'reject.'" 424 U.S.
o7 at 44.
o "To ensure that the reach of §434(e) is not
29 impermissibly broad, we construe 'expenditure'
20 for purposes of that section in the same way
that we construed the terms of §608(e) - to
il reach only funds used for communications that
_ 32 expressly advocate108 the election or defeat
FPI—Sandstone =73l =
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of a clearly identified candidate. This
reading is directed precisely to that
spending that is unambiguously related to

the campaign of a particular federal candidate.

108. See n.52, supra." 424 U.S. at 80.

The Supreme Court made note of the broad protection
to be given political expression, including discussion of

candidates, and added, quoting the lower court opinion:

"Public discussion of public issues which are

also campaign issues readily and often unavoidably
draws in candidates and their positions, their
voting records and other official conduct.
Discussion of those issues, and as well more
positive efforts to influence public opinion

on them, tend naturally and inexorably to exert
some influence on voting at elections." 424 U.S.
ats 42 ne 50k

See also United States v. National Committee for Impeachment,

469 F.2d 1135, 1142 (24 Cir. 1972); Federal Election

Commidsion w. AFBEME, 471 F. Supp. 315, 317 (D.D.C. 1979).

Public discussion of this type was held to fall beyond the
scope of the statute: "As narrowed, §434(e) ... does not
reach all par*isan discussion .for it only requires disclosure
of those expenditures that expressly advocate a particular
election result." 424 U.S. at 80. This is consistent with
the firmly established principle that the right to speak
out at election time is one of the most zealously protected

under the Constitution. Monitor Patriot Co. v. Rov, 401 U.S.

265, 271-72 (1971); Mills v. Alabama, 384 U.S. 214, 218-19

(LS GG

The history of §§434 (e) and 4414 thus clearly

establish that, contrary to the position of the FEC, the

=13
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o words "expressly advocating" mean exactly what they say. The
2 FEC, to support its position, argues that "[tlhe TRIM
3 bulletins at issue here were not disseminated for such a
4 limited purpose" as merely informing the public about the

) S voting record of a government official. FEC Reply Brief at
6 4 (emphasis supplied). Rather, the purpose was to unseat
7 "big spenders." Thus, the FEC would apparently have us read
3 "expressly advocating the election or defeat" to mean for
9 the purpose, express or implied, of encouraging election or
10 defeat. This would, by statutory interpretation, nullify
11 the change in the statute ordered in Buckley v. Valeo and
12 adopted by Congress in the 1976 amendments. The position

1 13 is totally meritless.

| 14

; 9 The CLITRIM Bulletin of Fall, 1976, contains
- nothing which could rationally be termed express advocacy.
= The nearest it comes to expressly calling for action of

any sort is its exhortation that "[i]f your Representative

= consistently votes for measures that increase taxes, let him
;z know how you feel. And thank him when he votes for lower
o taxes and less government." Neither this nor the voting
3 chart calls for anyone's election or defeat. Indeed, a
Be reader of the pamphlet could not find any indication,
- express or implied, of how TRIM would have him or her vote,
- without knowing the positions of the incumbent's opponent.
to)
g There is no reference anywhere in the Bulletin to the
o7 congressman's party, to whether he is running for re-election,
o8 to the existence of an election or the act of voting in any
29 election; nor is there anything approaching an unambiguous
= statement in favor of or against the elegtion (o
a1 Congressman Ambro.
32 We therefore conclude that 2 U.S.C. §§434(e) and

FPI—Sandstone -13-
11-29-74—100M—621
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1 4414 do not apply to the pamphlet in gquestion or to any

2 of the similar activities in which the defendants,

3 intervenor, and amici curiae have engaged or indicate that
4 they will engage. We therefore remand the case to the

5 district court with directions to dismiss the complaint.
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Title 2 U.S.C. §434 (e) provides, in pertinent part:

"(e) (1) Every person (other than a
political committee or candidate) who
makes contributions or independent
expenditures expressly advocating the
election or defeat of a clearly identified
candidate, other than by contribution to

a political committee or candidate, in an
aggregate amount in excess of $100 during
a calendar year shall file with the
Commission, on a form prepared by the
Commission, a statement containing the
information required of a person who makes
a contribution in excess of $100 to a
candidate or political committee and the
information required of a candidate ox
political committee receiving such a

contribution."

Title 2 U.S.C. §4414 provides:

"Whenever any person makes an expenditure
for the purpose of financing communications
expressly advocating the election or defeat
of a clearly identified candidate through
any broadcasting station, newspaper, magazine,
outdoor advertising facility, direct mailing,
or any other type of general public political
" advertising, such communication--

(1) if authorized by a candidate,
25 his authorized political committees,

2 or their agents, shall clearly and

o conspicuously, in accordance with

regulations prescribed by the Commission,
& state that the communication has been

29 authorized; or

20 (2) if not authorized by a candidate,
his authorized political committees, or
31 their agents, shall clearly and

32 conspicuously, in accordance with

FPI—Sandstons
11-23-74—1003(—21
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regulations prescribed by the
Commission, state that the
communication is not authorized

by any candidate, and state the

name of the person who made or
financed the expenditure for the
communication, including, in the

case of a political committee, the
name of any affiliated or connected
organization required to be disclosed
under section 433(b) (2) of this title."”

25 Title 2 U.S.C. §437h(a) provides:

"The Commission, the national committee
of any political party, or any individual
eligible to vote in any election for the
office of President of the United States
may institute such actions in the
appropriate district court of the United
States, including actions for declaratory
judgment, as may be appropriate to construe
the constitutionality of any provision of
this Act. The district court immediately
shall certify all guestions of constitutionality
of this Act to the United States court of
appeals for the circuit involved, which shall

hear the matter sitting en banc.”

s Title 2 U.S.C. §437d(a) (6) provides:

"(a) The Commission has the power--

* * % * %

"(6) to initiate (through civil
actions for injunctive, declaratory,
or other appropriate relief), defend
(in the case of any civil action brought
under section 437g(a) (9) of this title),
or appeal any civil action in the name of

the Commission for the purpose of enforcing

-ii-
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1 ' the provisions of this Act and chapter
2 95 and chapter 96 of Title 26, through
2 its general counsel."
4
& 4. Title 2 ©U.S8.4. §437g(a) (5) provides, in pertinent paft:
6 "(5) (A) If the Commission determines
7 that there is reasonable cause to believe
that any person has committed or is about
8 to commit a violation of this Act or of
9 chapter 95 or chapter 96 of Title 26, the
10 Commission shall make every endeavor for
a period of not less‘than 30 days to correct
= or prevent such violation by informal methods
12 of conference, conciliation, and persuasion,
13 and to enter into a conciliation agreement
with the person involved....
14
* * *x * %
15
"(B) If the Commission is unable to
e correct or prevent any such violation by
17 such informal methods, the Commission may,
18 if the Commission determines there is
probable cause to believe that a violation
19 has occurred or is about to occur, institute
20 a civil action for relief, including a
21 . permanent or temporary injunction, restraining
order, or any other appropriate order,
- including a civil penalty which does not
23 exceed the greater of $5,000 or an amount
2 equal to the amount of any contribution
or expenditure involved in such violation,
e in the district court of the United States
26 - for the district in which the persom against
o whom such action is brought is found,
ps resides, or transacts business."
23
& 5% The demand for civil penalties was later dropped
2 pursuant to a stipulation filed May 15, 1979.
32
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6.

The front and back pages contained the following

statement:

"PUT BIG GOVERNMENT ON A DIET!

"Your Uncle Sam is a tax glutton.

He's never satisfied with little tax

snacks. He wants a banquet -- and always

at the expense of taxpayers and consumers.
To see what his gluttony is doing to you,
take a good look at your check stub the

next time you get paid. You'll see that
Uncle Sam and his cousins -- state and

leal governments -- have already gobbled up
one-fourth of your ‘earnings. i

"But that's only the beginning. Uncle
Sam and his cousins are still hungry. They
now eat further into your income with
hundreds of direct taxes, including those
on real estate, automobiles, gasoline,
entertainment, food, and clothing. By the
time they've finished this meal, they've
consumed one-third or more of your earnings.

"Yet Uncle Sam is still not satisfied.
But he has a problem. If he keeps eating
at the taxpayers' pockets openly, they may
reyolt. So he tucas 6 hidisa Bie eReesses:
After direstly bakifg S0 wmany of your hard-
earned dollars, Uncle Sam now resorts to
hidden taxes -- business regulations,
business taxes, and inflation.

"Most persons would never think of these
as hidden taxes, but they all eat into your
cash just as if you had been taxed directly.

"Here's how these hidden taxes affect
your pay: When businesses are hit with
regulations or taxes, their costs increase.
The businesses have no choice -- they must
increase prices to pay the higher costs.
When the consumer buys a product or service,

the hidden taxes are already included in the

price.

"Only naive or dishonest men advocate

—-Jlv-—
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shifting the tax burden to businesses

in order to reduce individual taxes,
because when businesses are taxed,
consumers will always pay.

"Infiation is a hidden tax increase
which is caused by the federal government.
When Congress votes to spend money that
isn't there, a deficit exists. This
eventually causes an increase in the money
supply which pushes up demand for goods and
services and causes prices to rise. What
happens, in effect, is that the consumer
pays higher prices as a direct result of
federal deficits.

"Remember this: You will pay one way
or another for every government program -—-—
either through direct taxes that you can
see, or through hidden taxes that you cannot.

"Nearly half of your earnings are now
taken either by direct or hidden taxes. And
economists estimate that if taxes ccntinue
to rise at present rates, you will see Uncle
Sam and his cousins take 54¢ of every hard-
earned dollar by 1985. This is not a wild
estimate.' Taxpayers in many socialist
countries already pay 60 percent or more of
their incomes to the government.

"The problem is obvious: Uncle Sam has
become too fat, too bossy, and too wasteful
to be allowed to continue in his tax gluttony.
The answer: Put Big Government on a diet;
TRIM away the bureaucratic blubber, and reduce
the -heavy load of taxatioch.

"Every taxpayer should become an Uncle
Sam 'Tax Weightwatcher.' Keep an eye on
how your Representative votes on measures
which increase your total taxes -- both
direct and hidden -- by using our quarterly

TRIM Bulletin. If your Representative

consistently votes for measures that increase
taxes, let him know how you feel. And thank

him when he votes for lower taxes and less

DA A e e o e
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government.

"As you study your Representative's
voting record on the inside, remember
that the cost per household shown for
each measure 1is paid by you either
directly, or through hidden taxes.

"Keep in mind that we only had space
for twenty-five measures, so we picked
what we felt were the most important and
timely of the more than 1,000 votes cast
since the current session of Congress began.

"Lastly, never forget that since you
are paying the tax bills, you are the boss,.
And don't ever let your Representative

forget it!"

Defendant National TRIM and Intervenor, John W. Robbins,
seek to challenge the facial constitutionality of
§§434 (e) and 4414, going beyond the claim that those
sections are inapplicable to the Fall, 1976, Bulletin.
Standing to raise the constitutional claims is alleged
on the basis of their desire to publish "documents
such as the TRIM Bulletin" and the chilling effect of
the statute on their ability to do so. 1In view of the
grounds on which standing is asserted and our
conclusion that the challenged portions of FECA do not
apply to documents of the type they wish to publish,
we find no case or controversy within the meaning of
Article III of the Constitution which would call for
us to péss on the facial constitutionality of those

sections of the statute.

While the holding in Buckley did not involve §4414d,

which was enacted later, the requirement of express

advocacy in that section was incorporated in response t«

Buckley at the same time as §434 (e) was amended to add

that requirement.




|, Federal Elecjgon Commission w,.
y Central Lon dand #ax ReTorl

Immediately Committee, et al.
79-3014

KAUFMAN, Chief Judge, (with whom Judge Oakes joins), conéurring:

I concur fully in the opinion of the court, including
its refusal to adjudicate constitutional issues unnecessary to
its holding. Nevertheless, the insensitivity to First Amendment
values displayed by the Federal Election Commission (FEC) in
proceeding against these defendants compels me to add a few words
about what I perceive to be the disturbing legacy of the Federal

Election Campaigm Act (FECR), 2 U.S.C. 8§ 43), et seg.

The defendants in this case undertook to spend the

modest sum of $135 for the purpose of preparing and circulating

to their fellow citizens a pamphlet addressed to the issue of

tax reform, specifically advocating their belief in the necessity
of significant reductions in current taxation levels. Further,
the pamphlet assessed the legislative record of their congressman
on issues implicéting taxation and government spending. It is
this conduct that the FEC seeks to "enjoin" because the defendants
chose not to register their activity with the federal government,
2 U.S.C. §434(e), or to include in their publication specific

information required by the government, id. §4414d.

I confess that I find this episode somewhat perverse.
It is disturbing because citizens of this nation should not be

required to account to this court for engaging in debate of

political issues. Indeed, since the days of the infamous Stamp

Act, vigorous denunciation of "oppressive" rates of taxation has
enjoyed a long and notable history. Moreover, it is incongruous
to compel defendants to convince a court that Ehey have not dared
to "expressly advocate" the defeat of a candidate for public
office. I had always believed that such advocacy was to be

applauded in a representative democracy.




This case has served to reinforce my view that we
"must remain profoundly skeptical of government claims that state

action affecting expression can survive constitutional objections."

Thomas v. Board of Education, No. 79-7382, slip op. at 91 (24 Cir.
Oct. 15, 1979). From this perspective, I continue to believe that
campaign "reform" legislation of the sort before us is of doubtful

constitutionality. Indeed, before Buckley v. Valeo, 424 U.S. 1

(1976), the Supreme Court had emphasized that freedom to criticize
public officials and oppose or support their continuation in
office constitutes the "central meaning" of the First Amendment.

See New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964);

Mills v. Alabama, 384 U.S. 214, 218 (1966). The First Amendment

presupposes that free expression, without government regulation,
is the best method of fostering an informed electorate. Moreover,
"if there be any danger that the people cannot evaluate the
information and arguments advanced, . . ; it is a danger contem-

plated by the Framers." First National Bank v. Bellotti, 435 U.S.

765, 792 (1978). Thus, courts have consistently struck down not

only government attempts to restrain or punish expression, but
also government regulation of speech designed to make information

available to the public. See, e.g., Miami Herald Publishing Co.

v. Tornillo, 418 U.S. 241 (1974); Talley v. California , 362 U.S.

605 64 NG G0N

There are sound justifications for this view. Officials
can misuse even the most benign regulation'of political expression
to harass those who oppose them. Thus, in libel cases, the
Court has recognized that, although false speech is not per se
protected by the First Amendment, the potential for abuse of
defamation suits by government officials necessitates that much

false expression be immune from punishment. See New York Times

Co. v. Sullivan, supra. Similarly, under the FECA, any office- .
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holder can file a complaint with the FEC alleging that the Act's
requirements have not been met. See 2 U.S.C. §437g. The
Commission can then seek to enjoin further violations or to impose
civil penalties for the greater of $5000 or the amount of the con-

tested expenditure. Id.

If speakers are not granted wide latitude to disseminate
information without government interference, they will "steer far

wider of the unlawful zone," Speiser v. Randall, 357 U.S. 513, 526

(1958), thereby depriving citizens of valuable opinions and
information. This danger is especially acute when an official
agency of government has been created to scrutinize the content
of political expression, for such bureaucracies feed upon speech

and almost ineluctably come to view unrestrained expression as a

i tendency, however, renders this abuse of power no less disturbing

to those who cherish the First Amendment and the unfettered polit-

ited States v. National Committee for Impeachment, 469 F.2d l%}S, 1142 (24 Cir.lL
potential "evil™ to be tamed, muzzled or sterilized./ Accordingly,

it is not completely surprising that the FEC should view the

content of defendants' leaflet in a substantially different light

than the members of this court.

The possible inevitability of this institutional

ical process it guarantees. Buckley v. Valeo, supra, imposed

upon the FEC the weighty, if not impossible, obligation to

exercise its powers in a manner harmonious with a system of free
expression. Our decision today should stand as an admonition to
the Commission that, at least in this case, it has failed abysmally

to meet this awesome responsibility.




BEFORL THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 386

(entral Long Island TRIM
Committee

CERTIFICATION

[, Marjorie Y. Emmons, Secretary to the Federal [lection Commission,

do hereby certify that on February 23, 1978, at an Executive Session

of the Federal Llection Commission at which a quorum was present, the
Commission determined by a vote of 5-1 to take the following actions as
recomnended by the General Counsel in the above-captioned matter:

1. Find probable cause to believe that CLITRIM has

violated Sections 434(e) and 441d of the Federal
Election Campaign Act.

Authorize a civil action pursuant to 2 U.S.C.
Section 437g{a)(5)(B).

Voting for this determination were Commissioners Harris, Springer
Staebler, Thomson, and Tiernan. Commissioner Aikens voted against the

determination.

Marjorie W. Emmons
Secretary to the Commission

DATED: February 24, 1978




February 17, 1873
DEMORANDUM TO: Marge Emmons
FROM: Elissa T. Garx

SUBJLCT: MUR 386 Team #2 Convery

Please have the attached General Counsel's Repor: on
MUR 386 distributed to the Commission and placed on the
cerpliance agenda for the commission meeting of

February 23, 1978.

Thank you.



BEFORE THE FEDERAL ELECTION COMMISSION
February 17, 1978

In the Matter of

Central Long Island TRIM MUR 386

Committee

GENERAL COUNSEL'S REPORT

On October 19, 1977, the Commission found reasonable

cause to believe that the Central Long Island TRIM (Tax

Reform Immediately) Committee violated Sections 434 (e) and
441d of the Federal Election Campaign Act of 1971, as amended.
The facts supporting those findings were set forth in our
October 12, 1977, General Counsel's Report.

By letter dated October 26, 13977, Edward Cozzette, CLITRIM's
Chairman, was informed of the Commission's findings. A proposed
conciliation agreement was attached to that letter.

In a letter dated November 23, 1977, Arthur Eilsenberg,

Staff Counsel to the New York Civil Liberties Union, advised

that his organization had agreed to represent Mr. Cozzette and
made argument as to why CLITRIM's activities were not 1in violation
of the Act. (A copy of his letter is attached).

After considering the matters raised by the NYCLU, we
continued in our belief that violations of the FECA had occurred.

In a letter dated Januvary 27, 1978, we so advised Mr. Eisenberg.




We regquested that he respond by indicating whether CLITRIM
would be amenable to conciliation.
To date, we have not been contacted by NYCLU in connection

with possible conciliation. 1/

RECOMMENDATION :

We recommend that the Commission find probable cause to
believe that CLITRIM has violated Sections 434 (e) and 441d of the
Federal Election Campaign Act, and that the Commission authorize
the institution of civil action pursuant to 2 U.S.C. §437g(a) (5)

(B).

) ' DATE WILLIAM C. OLDAKER
GENERAL COUNSEL

1/ Joel Gora, Associate Legal Director of the American Civil
Liberties Union in New York, generally discusscd the matter with
a staff member of the Office of General Counsel in a February 13,
1978, telephone conversation. Conciliation was not specifically
discussed.




New York Civil Liberties Union, 84 Fifth Avenue, New York, N.Y. 10011, Telephone (212) 924-7800
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November 23, 1977

William C. Oldaker

General Counsel

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR 386 (76)
MUR 386 (77)

(In Re: Central Long Island Trim Committee)

Dear Mr. Oldaker:

We have agreed to represent Mr. Edward Cozzette 1in
connection with the above matter. We submit this letter to
demonstrate that no action should be taken against the
Central Long Island Trim ("Tax Reform Immediately") Commit-
tee (CLITRIM) or Mr. Cozzette who served as 1ts Chairman.
Proceeding against the Committee and Mr. Cozzette would be
wholly unconstitutional and in violation of the First
Amendment and would be a wholly unwarranted application of
the cited provisions of the Federal Election Campaign Act.
The Commission simply has no constitutional or statutory
business regulating and seeking to penalize the kind of
nonpartisan citizen activity in which CLITRIM and Mr.
Cozzette engaged.

The Commlssion has charged CLITRIM with FECA
violations because it spent approximately $135 to print
and hand out a brochure describing the Congressicnal voting
record of U.S. Representative Jerome A. Ambro of Long Island
on economic and tax legislation of concern to CLITRIM and
its supporters. The brochure was wholly nonpartisan in con-
tent and nature. It described Mr. Ambro's voting record on
twenty-five "big government" issues. It urged citizens and
taxpayers to keep informed about how theilr Representative
voted on such issues and to let their Representative know
how they felt about such issues. The brochure listed the
district offices maintained by Representative Ambro.

The brochure did not contain the first word of
partisan political adwvocacy. It did not even mention federal
elections. Indeed, it did not even mention with what poli-
tical party Representative Ambro was affiliated. In short,

The New York State branch of the American Civil Liberties Union: Donald D. Shack, Chairman; Ira Glasser, Executive Director
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the brochure contained wholly nonpartisan, issue-oriented
speech, describing the voting record of a member of Congress
on issues of concern to CLITRIM.

Nevertheless, the Commission claims that the bro-
chure was "a communication expressly advocating the defeat"
of Representative Ambro, thereby subjecting CLITRIM to
statutory reporting and disclaimer requiremecents. Pursuant
to those requirements, CLITRIM is charged with failing to
file a report with the Commission and failing to state on the
brochure that it was not authorized by any candidate.
Accordingly, the Commission proposes to compel an admission
that the printing and distribution of the brochure violated
the Act, to levy a fine of $100, and to impose other burdens
upon CLITRIM and Mr. Cozzette.

For the following reasons, these proposed actions
by the Commission are improper under both the Constitution
and the FECA.

First, the Constitution does not permit the govern-
ment, through the FEC, to regulate, register, penalize or
control the kind of nonpartisan issue-oriented speech
contained in the CLITRIM brochure. That was precisely the
issue presented in that portion of the United States Court
of Appeals decision in Buckley v. Valec, 519 F.2d 821, 869-78
(D.C. Cir. 1975) dealing with 2 U.S.C. Section 437a, and
the Court of Appeals ruled, 8 to 0, that such speech could
not be subject to government control of any kind. As you
know, Section 437a imposed reporting and disclosure require-
ments on any group who "publishes...any material...setting
forth the candidate's position on any public issue, his
voting record, or other official acts." As the Court found,
that section was aimed at regulating the activities of non-
partisan, issue-oriented groups that publish "box scores"
of the voting records of elected officials, even though the
groups' "only connection with the elective process arises
from the completely non-partisan public discussion of issues
of public importance." 519 F.2d at 870. The Court held that
there was no valid reasons for regulating such discussion,
and, conversely, that there were vital societal 1nterests

in encouraging such discussion. Accordingly, the Court
found that statute facially unconstitutional, and none of
the parties to that suilt - including the Commission - appealed

that decision. Indeed, as a result of the ruling of
unconstitutionality, the Congress repealed that part of the
law. Moreover, at least two other cases have applied the
identical principles to hold that regulation of nonpartisan
discussion of the voting records and actions of public
officials, even during an election campaign, would violate
the First Amendment. United States v. National Committee for
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Impeachment, 469 F.2d 1135 (2nd Cir. 1972); American Civil
Liberties Union v. Jennlngs, 366 F.Supp. 1041 (D.D.C. 1973),
vacated as moot, sub. nom., Staats v. Jennings, 422 U.S. 1030
{1975) .

While the validity of Section 437a did not have to
be resolved by the Supreme Court in its decision in Buckley
v. Valeo, 424 U.S. 1 (1976) the Court did apply the same
constitutional principles in limiting the application of
Section 434 (e), requiring disclosure of independent expendi-
tures, which was the predecessor of the section the Commission
seeks to apply to CLITRIM. To insure that the r-:ach of Sec-
tion 434 (e) was not "impermissibly broad" the Court construed
it to "reach only funds used for communications that expressly
advocate the election or defeat of a clearly identified
candildate."” (emphasis added) The Court gave the follcowing

- speclfic examples of "communications containing express words
of advocacy of election or defeat,": "vote for," "elect,"

- "support," "cast your ballot for," "Smith for Congress,”
"vote against," "defeat," "reject."

These decisions and principles make it clear that
under the Constitution the government and the Commission
may not regulate - through disclosure or otherwise - the
kind of speech involved here. The Commission's threatened
action against CLITRIM and Mr. Cozzette is an impermissible
attempt at an end-run around these principles. The Constitution
prohibits the Commission from doing that.

Second, the threatened enforcement 1s not only un-
constitutional, it is not even authorized by the Act itself
or bv the two statutory sections the Commlission clalms were
violated. As we have noted, the Supreme Court ruled that
the valid ar=a of FECA regulation had to be limited to ex-
penditures which "expressly advocate" the election or defeat
of a candidate. Following the Buckley decision, the Congress,
with the Supreme Court rulings firmly and expressly in mind,
amended the two sections in question to narrow and bring them
into line with these principles. Thus, Section 434 (e)
was amended to regulre reporting only of thos>» 2xpenditures
"expressly advocating the election or defeat" of a candidate.
And Section 441d was similarly amended to require an authoriza-
tion or disclaimer statement only in connection with communi-
cations "expressly advocating the election or defeat" of a
candidate. Indeed, the Commission's very own regulations,

11 C.F.R. Part 109, restate these statutory limitations on
coverage and give, as examples of covered communications,

the same phrases (e.g., "vote for," "elect," "support") used
by the Supreme Court. By no stretch of the imaginatlon can

the CLITRIM brochure be characterized as "expressly advocating
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the election or defeat" of Representative Amtro. It did not
even mention any election, his candidacy, or even his poli-
tical party. It stated and criticized his rccord on economic
and tax issues, and urged citizens to communicate with him.
Accordingly, the brochure is not within the reach of the
plain language or Congressional intent of Scctions 434 (e)
and 4414.

Moreover, with respect to Section 434 (e), Mr.
Cozzette has authorized us to state that he donated approxi-
mately $20 toward the expenses of printing the brochure.
Other individuals donated comparable or lesser emounts in
order to raise the $135 printing cost. Since no one person
made contributions or expenditures in excess of $100
within the meaning of Section 434 (e), that section is inappli-
cable for that reason alone.

We have written this letter to demonstrate that the
CLITRIM brochure was protected by the First Amendment, was
not within the reach of the relevant statutory pro-
visions, and was not even covered by the Commission's own
regulations. For these reasons, any enforcement acticn by the
Commission would be wholly unwarranted. On the contrary, our
society should encourage what CLITRIM did, not seek to
penalize it.

One final point. Laws must be interpreted and enforced
in keeping with their spirit as well as their letter. In the
Federal Election Campalgn Act, Congress was concerned with
possible corruption of the political process resulting
from aggregate wealth brought to bear on campaigns, as
manifest during the period of Watergate. It is hard to imagine
anything further from those concerns than a handful of citizens
chipping in to print up some brochures, describing the public
record of a public official and handing them out to their
fellow citizens. That activity embodies American tradition
at its finest. Under the First Amendment, such activity is
to be applauded, not punished.

We will be glad to discuss any of these matters with
you at your convenience.

Sincercly yours,

P 77 Aff&'ﬁél// A (’i&lz@« @:Ju -

Joel M. Gora Arthur Eisenbé€rg

Assoclate Legal Director Staff Counsel

American Civil Liberties Union New York Civil Liberties Unio
22 East 40th Street 84 Fifth Avenue

New York, New York 10016 New York, New York 10011

(212) 725-1222 (212) 924-7800




] o AN D¢ 9
-AMERICAN CIVIL LIBERTIES UNION

S

22 East 40th Street New York, New York 10016 (212) 725-1222
TOOFED tH P o)
February 10, 1978

William C. Oldaker

General Counsel

Federal Flection Commission
1325 K Street, N.W.
Washington, DC 20463

re: MUR 386 (77)

Dbear Mr. Oldaker:

I am replying to your letter of January 27 to
Mr. Eisenberg, concerning the above matter.

Your letter takes the position that the brochure
in guestion "was a communication which expressly
advocated the defeat of a clearly identified Federal
candidate." But there is no indication as to the grounds
upon which express advocacy of election or defeat is
found to exist. Both the statute and the Commission's
regulations require such express advocacy as a prerequisite
to regulation, yet not a word of such advocacy appears in
the brochure. As you know, the brochure contains no
mention of any federal election, of any person’'s
candidacy, or even of the party affiliation of Congressman
Ambro. Under the circumstances, it is difficult for us
to counsel Mr. Cozzette witheout knowing the precise basis
for the Commission's determination that the activity
expressly advocated Congressman Ambro's defeat in an
election.

I would hope that we could learn the grounds for
the Commission's determination before the Commission
reaches the "probable cause to believe" stage on this
matter. If that stage has already been reached, I would
appreciate your office's informing me by telephone as
soon as possible.

Sincerely vyours,

A (L
Joel M. Gora
Associate Legal Director
JMG : mm

Norman Dorsen, Chairperson, Board of Directors  Ramsey Clark, Chairperson, National Advisory Counct!
Aryeh Neier, Executive Director  Alan Reitman. Associate Director - Bruce J. Ennis, Legal Director
Joel Gora. Associate Legal Director  Sharon A Krager. Membership Director John H. F Shattuck, Director,

Washington D C Office  Trudi Schutz, Public Information Director
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William C. Oldaker

General Counsel

Federal Election Commission
1325 X Street, N.iWw.
Washington, DC 20463
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FEDERAL ELECTION COMMISSION

P25 R OSTRETT N W
WASHING TON D C L 20463 Janu.'.lry 27, 1978

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

Arthur ELisenberg, Esaulre
Staff Counsel

New York Civil Liberties Union
84 Fifth Avenue

New York, New York 10011

Re: MUR 386 (77)

W)}
]

ar Mr. kisenberqg:

This will acknowledoe receipt of the letter, datced

Novemker 23, 1977, by which vyou advised that the Wew York
Civil Libertiles Union had adgreed to reoresent Ldward
Cozzette in this matter, and in which vou set forth
argument wny no further action should be taken. Although
vou indicated that your organization would renrcesent

~ Mr. Cozzette, I assume that the representation extends
as well to the Central Long Island Tax Reform Immecdiately
Committee (CLITRIM).

The cases you have cited generally supoort the pro-
>osition that the Covernment mav not regulate, register,
>nailze, or control non-gpartisan, issue-oriented speech.
wever, the Commission believes that the Facts of this
se are distinguisaable from these of the citea cases,

d has deternmined that the CLITRIM Bulletin, rather than
being a form of non-vartlsan, 1lssue-oriented sveech, was a
communication which expressly advocated the defeat ol a
clearly identified Federal candidate. This determination
orovided tne basis for the Commission's firdings of reasonablo
cause to believe that violavions of Sections 4234 (e) anc 441

\

of the Federal IZlection Campmaign Act had occurred.
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In connection with +those findings, I dire~t your
attention to the definition of "express advocacy” as
contained 1in Commisslion Regulations Section 109.1(b) (2)
(11 C.F.R. §109.1(bh)(2)). In addition to the portion o
the definition cited in your letter, that Section also
provides that "expressly advocating” means "any communi

Fh o~
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cation containing a message advocating election or defeat,
including but not limited to the name of the candidate,

or expressions such as "vote for," "elect," "support,"
"cast your ballot for," and "Smith for Congress," or "vote
against," "defeat," or "reject."

Regarding the specific objection you raised to the
Commisgsion's finding under 2 U.S.C. §434(c¢), 1.e., that
the Section 1s inapplicable since no one person made
contributions or expenditures in excess of $100, I offer
the following: The finding was based on evidence that
CLITRIM, and not any individual, had spent approximately
$135 in the preparation of the Bulletin. 11 C.F.R. §109.1
(b) (1) does not limit the definition of the word "person"
to mean individuals only, but also provides that the term
will include, inter alia, a partnership, committece,
assoclation, or any organization or group of persons.

In light of the above, we believe that the Commission
not only was justified but was compelled to scek CLITRIM's
compliance with the Federal Election Campaign Act.

The Commission 1s under a mandate to conclude this
matter as expeditiousiy as possible. Therefore, we would
appreclate your early responses indicating whether CLITRIM
would be amenable to entering into a concilliation agreement.

If you have any questions, please contact Vincent J.
Convery, Jr., the attorney assigned to this matter, at
(202) 523-4057.

Sincexely yours,
, -

Lo 5 Lot )
/-

William C. Oldaker
General Counsel
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AMERICAN CIVIL LIBERTIES UNION

22 East 40th Street New York, New York 10016 (212) 725-1222
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P YA 9
January 4, 1978

William C. Olgaker, Esq.
General Counsel

Federal Election Commission
1325 K Street, N.W.
Washington, DC 20463

re: MUR 386 (76)
MUR 386 (77)
(In Re: Central Long Island TRIM Committee)

Dear Mr. Oldaker:

On November 23, 1977, we sent you a letter
regarding the above-referenced matter. An additional
copy of that letter is enclosed. May we look forward
to a response, or some other indication of where the
matter stands, in the near future?

Sincerely yours,
\ <
v Ty S
Joel M. Gora
Associate Legal Director

JMGEG: mm

Norman Dorsen, Chairperson, Board of Directors  Ramsey Clark. Chairperson, National Advisory Council
Aryeh Neier, Executive Director  Alan Reitman. Associate Director  Bruce J. Ennis, Legal Director
Joel Gora, Associate Legal Director Sharon A. Krager, Membership Director John H. F. Shattuck, Director,
Washington D.C. Office  Trudi Schutz, Public Information Director
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Novembe: 23, 1977

Wwilliam C. Oldaker

General Counsel

Federal Illection Commission

1325 K Street, N.W.

Washington, D.C. 20463 .

Re: MUR 386G (76)
HMOR 386 (7/7)

{(In Re: Central Long Island % '‘m Committee)

Dear Mr. Oldaker:

- We have agreed to represent Mr. Edwarc ozzette in

- connection with the above matter. We subnit (. letter to
demonstrate that no action shouwld be teken agax: 5t the
Central Long Island Trim ("eax R2form Immediat ") Commdit-
tee (CLITRIV) or lir. Cozzette wnho serxrved as it.  'hairman.
Proceaeding against the Cormmitite: and Mr., Cozzce' . would be
wholly uncoastitutional and in violaticn of th irst

Anendicent and would be a wholly vnvarranted a: - cation of
the cited provisions of the rederal Llection €. caign Act.

The Conmnission sindly has no constit tuitional oz a2tutory
business regulutin and Seexklng to penalize trv .iind of
nonpartisan citizen activity in which CLITRIM ¢ . Mr.

Cozzette cngaged.

The Commission has charged CLITRIM wit'. FECA
violations becausce it spent avoroxinately 5135 o print

and hand out a brceccaure cescriving the Conyr:. nhal voting

record of U.S. Roenrecentative Jerome A. ANoro Leng Island
- on econoidic and tax legigsletion of concern to JYRIM and

iis supporters. Tiie brocaure was wiolly nonpoo :n in con-

tent and nature. It described lMr., Anbro's voull recorda on

twenty-fiva "big covernment” issues. It urged 1zens and

taxpayers to kcep inforned abkout now their 2o sntative

voted on such lssued ana to let tnoir Depreso. LV KNow

how they folt about such issues. The brochure . =ed the

district ofiicos maintained by Representative  ro.

The brochure did rnot contain the £1ir srd of
partisan political «idvecacy. It did not cven :on fedcral
clections. Indeod, it ¢id nobt evon montion at poli-
tical party Represcntative Juwro was afrilic In short,
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the brochure contained wholly nonpartisan, issue-oriented
speech, describing tha voting reccord of a member of Congress
on issues of concern to CLITRIHA.

Nevertheless, tho Commission claims that the bro-
chure was "“a coruwunication expressly advocating the defeat"”
of Representative Anbro, thereby subjecting CLITRIM to
statutory reporting and disclaimer requlrements Pursuant
to these requircements, CLITRIM is charged with failing to
file a revort with the Commission and failing to state on the
brochure that it was not auvthorized by any candidate.
Accordingly, the Commission proposes to corpel an admission
that the printing and distribution of the borchure vioclated
the Act, to lecvy a fine of $100, and to impose other burdens
upon CLITRI!l and Mr. Cozzetta.

For the following reasons, these proposed actions
by the Commission are inproper under both the Constitution
and the FECA.

First, the Constitution does not permit the govern-
ment, through the FPLECA {0 rcegulate, register, penalize orx
control the kind of nonparcisan issuc-oriented specch
contained in tne CLITRINM brochure. Taat was precicely the
issue prescented in that portion of the United States Court
of Zvnpecals decision in Buckiey v, Valeo, 519 F.2d 821, 869-78
(D.C. Cir. 1975) dealing with 2 U.S.C. S=ection 437a, and
the Court of appeals rulbd 8 to 0, that such speech could
not be subject to government contr ol of any xind. As you
know, Section 437a inncsed reporiing and disclosure reguire-
ments on any group wio-"publishes...any material...setting
forth the candidate's position on any public issue, nhis
voting record, or other official acts." As the Court found,
that section was aimed at regulating the activities of non-
partisan, ilssuc-oriented groups that »nublish “box scores"
of the voting records of clected officials, even thiough the
groups' "only ccnnection with the clective process arises
from the complctely non-sartisan public ul cussion of issues
of public imporctance.” 5189 r.,2d at 870. inc Court ucld that
there was no velid rcasoas for rcgulating suveh discussion,
and, converscely, that there were vital socictal interests
in encouraging such discussion. Accordingly, the Court
found that statute faciclly uaconstit ution1l and on one of
the parties to that suit - including the Coninission - appealed
that decision, Indced, as a recult of the Lullng of
unconstitutionality, the Congress repcaled that part of the
law. Morecover, at lcast two other cases aave applicd the
identical principles to hold that regulation of nonpartisgsan
discussion ol the voitlng rccords and actions of public
officials, cven cduring an election camvalgn, would violate
-the First Amendment. United States v, Uational Committee for
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Impcachment, 469 F.2d 1135 (2nd Cir. 1972); Anerican Civil
fIbcrg}es Unicn v. Jennings, 366 F.Supp. lOil (D.D.C. 1973,
vacatcd as mooc, sub. nom., Staats v. Jenningg, 422 U.S. 1030

Yo74) .

While the validity of Section 437a did not have to
be resolved by the Supreme Court in its declision in Buckley
v. Valco, 424 U.S. 1 (1975) tiae Court did aoply the same
constitutional prlﬂClplOJ in limiting the awplication of
Section 434 (e), reguiring disclosure of lndrependent expendi-
turcs, whnich was the predecessor of the section the Commission
seeks to avply to CLITRIM. 'To incure that the reacn of Sec—
tion 434)e) was not “"impermissibly broad" tne Court construed
it to "reach only funds used for comﬂunlbiL‘oAs that ezarev‘l]
advocate the clection or ucreat of a clcarlvy idontiziecd
candicace. " (¢monasis added) he court c;vb t.ace 1ollowing
specific examples of “"comnunications containing cuprecss w0rds
of advocacy of election or dcfeaty": "votce for," "elect,”
"support," "cast your ballot for," "Smitn for Congress,'
"vote against," "defeat," "reject."

These decisions and principles make it clear that
under the Constitution tac governnent and the Cormunission
may not regulate - throucgn disclosure or otherwisce - the
kind of speech involved nhere. The Commission's threatened
action againoct CLITRIM and !Mr. Cozzette 1s an impermissible
attenpt at an end-run around these principles. The Coastitution
prohibits the Commission fron doing that.

Second, the threatened onforcemant is not only un-
constitutional, it is not even authorized by the Act itself
or by the two statutory sections the Commission claims were
violatced. As we have noted, the Supreme Court ruled that
the valid arca of FICA regulation had to be limited to ex-
penditures whica "eydressly advocate" the clection or defe
of a candidate. T'ollowing tnhe Duchley decision, tae Congress,
with the Sunreme Court rulings firmliy and exoressly in mind,

amended the two so2ctions in fuestion to narrew and oring them
1nto line with these principles. Thus, Secitlon 434 ()
was armcnded to reduire reporiing only of those exvenditures
"expressly acvocating the election or defeat" of a candidate.
And Section 441d was similarly amended to reguire an authoriza-
tion or dicclaimer statewent only in connectlon viktn communl -
cations “ewxprossly advocacino the elecrion or defeat” of a
candicate., Incced, the Cowmlission's very own regulations,
1l C.I'.R. Part 109, rcstate tnese statutory limitations on
coverace and give, as exanples of covercd cormwunications,
the same phraszes (e.g., "vote for," "clect,"""support") used
by thc Suprere Court. By no stretch of the lmaglnation can
tihhe CLITRI!{ brocnure be characterized ayg "expressly advocating
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~the election or defeat” of Representative Ambor., It dld not
even mention any election, his candidacy, or even his poli-
~tical party. It Gtated and criticized his record on econonmic
;and tax issues, and urged citizens to communicate with him.
.Accordingly, thec brochure i3 not within the reach of the
plain language or Congressional intent of Sections 434 (e)
cand 441d.

MOreover, with resrect to Scction 434(e), !Mr.
{Cozzette hasg authorized us to state that he donated approxi-
‘mately $20 toward the expenses of printing tne brochure,
.Other individuals donatea comparable or lesser amounts in
corder to raisc the $135 printing cost. 8ince no one person
rmade contributions or expenditures in excesg of $100
within the mecaning of Secticn 434(e), that section is inappli-
ccable for that rcason alone.

We have written this letter o demonstrate that the
(CLITRI!Y brochure ivas protected by the First ~Amnmendment, was
:not within the reach of the relevant statutory pro-
"visions, and was not even covercd by the Commizsion's own
‘reqgqulations. For these rceasons, any enforcement action by the
(Cormmission would bo +raolly uvnwarranted., On the contrary, our
ssociety should cncourage wnat CLITRIN did, not seek to
ipenalize it. :

One final point. Laws must be interpreted and enforcad
:in keeping with cheir spirit as well as their lotter. In toe
Federal Election Canpaing Act, Congregs was concerned with
‘possible corruption or the political process resulting
from aggyregate wealth brought to bear on campaings, as
‘manifest during the period of Watergate. It is hard to imagine
canything further from those concerns tiian a handful of citizens
cchipping in to print up some brochnures, describing tae public
recoxrd of a public officical and handing thom out to their
fellow citizens. That activity enbodies American tradition
at its finasst. Undor thoe Filrst Anendwent, such activity is
to be applauded, not punished.

We will be glad to discuss any of these matters with
'you at your convenience,

Sincerely yours,

Jozl 1l1. Gora Arthur FEisenberyg

'Associate Logal Director Staff Counsel

" American Civil Libzorties Union New York Civil Liberties Uni-
(22 East 40th Strcet ' 84 Fifth Avenue

‘New Yorii, Low York 10016 New Yorl:, ilcw York 10011
(212) 725-1222 (212) 924-7300
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BEFORE THE FEDERAL ELECTION COMMISSION

December 9, 1977

In the Matter of
MUR 386 (77)
Central Long Island Tax Reform
Immediately (TRIM) Committee

—

[ T

Fe 5 ol d

21 177
INTERIM REPORT

On August 18, 1977, the Commission found rcasonable cause
to believe that CLITRIM had violated Section 441d of the Federal
I'lection Campaign Act, and on October 19, 1977, found reasonable

cause to believe that CLITRIM had violated Section 434(e) of the

Act. Conciliation of the matter was authorized on the latter
date. By letter dated October 26, 1977, the respondent was
advised of the findings. A proposed conciliation agreement was
conclosed.

In a letter dated November 23, 1977, Arthur Eisenberg,
Staff Counsel to the New York Civil Liberties Union, informed
us that his organization had agreed to represent the respondent
in connection with this matter.l The letter also set forth
argument as to why no further action should be taken against the
respondent. (A copy of the letter is attached).

We now are analyzing the matters raised by the NYCLU, and

will recommend a course of action to the Commission upon the

completion of this process.

£ oo s /,2 {/,], B — Cle, Aaz; %%’(1/)_

Datd

William C. Oldaker
General Counscl

1. Although Mr. Eisenberg specifically stated that NYCLU had agreed
to represent Mr. Edward Cozzette, who had served as Chairman of
CLITRIM at the time of the alleged violations, the text of his letter
clearly indicates that the representation would extend to CLITRIM as
well.
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November 23, 1977

William C. Oldaker

General Counsel O
Federal Election Commission R &Y S
1325 K Street, N.W.

Washington, D.C. 20463

Re: MUR 386 (7§l
MUR 386 (77)

{In Re: Central Long Island Trim Commlttee)

Dear Mr. Oldaker:

We have agreed to represent Mr. Edward Cozzette 1n
connection with the above matter. We submit this letter to
demonstrate that no action should be taken against the
Central Long Island Trim ("Tax Reform Immediately") Commit-
tee (CLITRIM) or Mr. Cozzette who served ac 1ts Chairman.
Proceeding against the Committee and Mr, Cozzette would ho
wholly unconstitutional and in violation of the First
Amendrnent and would be a wholly unwarranted application of
the cited provisions of the Federal Election Campalgn Act.
The Commission simply has no constitutional or statutory
business regulating and seeking to penalize the kind of
nonpartisan citizen activity in which CLITRIM and Mr.
Cozzette engaged.

The Commission has charged CLITRIM with FECA
violations because 1t spent approximately $135 to print
and hand out a brochure describing the Congressional voting
record of U.S. Representative Jerome A. Ambro of Long Island
on economic and tax legislation of concern to CLITRIM and
its supporters. The brochure was wholly nonpartisan 1n con-
tent and nature. It described Mr. Ambro's voting record on
twenty-five "big government" 1ssues. It urged citizens and
taxpayers to keep informed about how their Representative
voted on such 1ssues and to let thelr Represcentative know
how they felt about such i1ssues. The brochure listed the
district offices maintained by Representative Ambro.

The brochure did not contain the first word of
partisan political advocacy. Tt did not even mention federal
clections., Indeed, it did not even mention with what poli-
tical party Representative Ambro was affiliated. In short,

The New York State branch of the American Civil Liberties Union; Donald D Shack, Chairman: Ira Glasser, Executive Director
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the brochure contained wholly nonpartisan, issue-oriented
speech, describing the voting record of a member of Congress
on 1issues of concern to CLITRIM. :

Nevertheless, the Commission claims that the bro-
chure was "a communication expressly advocating the defeat"
of Representative Ambro, thereby subjecting CLITRIM to
statutory reporting and disclaimer requirements. Pursuant
to those requirements, CLITRIM 1s charged with failing to
file a report with the Commission and failing to state on the
brochure that it was not authorized by any candidate.
Accordingly, the Commission proposes to compel an admission
that the printing and distribution of the brochure violated
the Act, to levy a fine of $100, and to impose other burdens
upon CLITRIM and Mr. Cozzette.

For the fcllowing reasons, these proposed actions
by the Commission are improper under both the Constitution
and the FECA.

First, the Constitution does not permit the govern-
ment, through the FEC, to regulate, register, penalize or
control the kind of nonpartisan 1ssue-oriented speech
contained in the CLITRIM brochure. That was precisely the
issue presented in that portion of the United States Court

of Appeals decision in Buckley v. Vvaleo, 519 F.2d 821, 869-78
(D.C. Cir. 1975) dealing with 2 U.S.C. Section 437a, and

the Court of Appeals ruled, 8 to 0, that such speech could
not be subject to government control of any kind. As you
know, Section 437a impcsed reporting and disclosure require-
ments on any group who "publishes...any material...setting
forth the candidate's position on any public issue, his
voting record, or other official acts." As the Court found,
that section was aimed at regulating the activities of non-
partisan, lissue-oriented Jroups that publish "box scores”

of the voting records of elected officials, even though the
groups' "only connection with the elective process arises
from the completely non-partisan public discussion of issues
of public importance." 519 F.2d at 870. The Court held that
there was no valid reasons for regulating such discussion,
and, conversely, that there were vital socletal interests

in encouraging such discussion. Accordingly, the Court
found that statute facially unconstitutional, and none of
the parties to that suit - including the Commlission - appealed
that dccision. Indeed, as a result of the ruling of
unconstitutionality, the Congress repealed that part of the
law., Morcover, at least two other cases have applied the
ldentical principles to hold that regulation of nonpartisan
dlsgussion of the voting records and actions of public
offlc}als, even during an elcction campaign, would violate
the First Amendment. Qﬂiﬁgd«Stxtu; v. National Commlittec for
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Impeachment, 469 F.2d 1135 (2nd Cir. 1972); American Civil
Libérties Union v. Jennings, 366 F.Supp. 1041 (D.D.C. 1973),
vacated as moot, sub. nom., Staats v. Jennings, 422 U.S. 1030

{1975).

While the validity of Section 437a did not have to
be resolved by the Supreme Court in its decision in Buckley
v. Valeo, 424 U.S. 1 (1976) the Court did apply thc same
constitutional principles in limiting the application of
Section 434 (e), requiring disclosure of independent expendi-
tures, which was the predecessor of the section the Commission
secks to apply to CLITRIM. To insure that the rceach of Sec-
tion 434 (e) was not "impermissibly broad" the Court construed
it to "reach only funds used for communications that expressly
advocate the election or defeat of a clearly identified
candidate." (emphasis added) The Court gave the following
speclfic examples of "communications containing express words

of advocacy of election or defeat,": "vote for," "elect,"”
"support," "cast your ballot for," "Smith for Congress,"
"vote against," "defeat," "reject."

These decisions and principles make it clear that
under the Constitution the government and the Commission
may not regulate - through disclosure or otherwise = the
kind of speech involved here. The Commission's threatened
action against CLITRIM and Mr. Cozzette 1s an impermissible
attempt at an end-run around these principles. The Constitution
prohibits the Commission from doing that.

Second, the threatened enforcement 1s not only un-
constitutional, it 1s not even authorized by the Act itself
or by the two statutory sections the Commission claims were
violated. As we have noted, the Supreme Court ruled that
the valid area of FECA regulation had to be limited to ex-
pendlitures which "expressly advocate" the election or defeat
cf a candidate. Following the Buckley decision, the Congress,
with the Supreme Court rulings firmly and expressly in mind,
amended the two sections in question to narrow and bring them
into line with these principles. Thus, Section 434 (e)
was amended to require reporting only of those expenditures
"ewpressly advocating the election or defeat" of a candidate.
And Section 441d was similarly amended to regulire an authoriza-
tion or disclalmer statement only in conncction with cowmuni -
cations "expressly advocating the election or defecat" of a
candidate. Indecd, the Commission's very own regulations,

11 C.F.R. Part 109, restate these statutory limitations on
coverage and give, as eoxamples of covered communications,

the same phrases (e.g., "vote for," "elect," "support'") used
b the Supreme Court. By no stretch of the lmaglnation can

the CLITRTM brochure be charactericed as "expressly advocating
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the election or defeat" of Representative Amlro. It did not
even mention any election, his candidacy, or even his poli-
tical party. It stated and criticized his record on economic
and tax 1issues, and urged citizens to communicate with him.
Accordingly, the brochure is not within the reach of the
plain language or Congressional intent of Scctions 434 (e)
and 441d.

Morcover, with respect to Section 434(e), Mr.
Cozzette has authorized us to state that he donated approxi-
mately $20 toward the expenses of printing the brochurc.
Other individuals donated comparable or lesser cmounts in
order to raise the $135 printling cost. Since no one person
made contributions or expenditures in excess of $100
within the meaning of Section 434 (e), that section is inappli-
cable for that reason alone.

We have written this letter to demonstrate that the
CLITRIM brochure was protected by the First Amendment, was
not within the reach of the relevant statutory pro-
visions, and was not even covered by the Commission's own
regulations. For these reasons, any enforcement action by the
Commission would be wholly unwarranted. On the contrary, our
soclety should encourage what CLITRIM did, not seek to
penalize 1t.

One final point. Laws must be interpreted and cnforced
in keeping with their spirit as well as thelr letter. In the
Federal Election Campalgn Act, Congress was concerncd with
possible corruption of the political process resulting
from aggregate wealth brought to bear on campaigns, as
manifest during the period of Watergate. It is hard to imagine
anything further from those concerns than a handful of citizens g
chipping in to print up some brochures, describing the public
record of a public official and handing them out to their
fellow citizens. That activity embodies American tradition
at i1ts finest. Under the First Amendment, such activity 1is
to be applauded, not punished.

We will be glad to discuss any of these matters with
vou at your convenience.

Sincercly vyours,

31 2 g
e L /7 A (/,’6*,)'[/; Ut (((.A'ff«, (CV. r.:.7
Joel M. Gora Arthur Ei?wnbérg
Assocliate Legal Director Sstaff Counsel
Amcrican Civil Liberties Union New York Civil Liberties Unio
22 East 40th Stroot 84 Irifth Avenuc
Now York, lNew York 10016 New York, New York 10011

(212) 725-1222 (212) 924-7800
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New York Civil Liberties Union, 84 Fifth Avenue, New York, N.Y. 10011. Telephone (212) 924-7800

i

November 23, 1977

William C. Oldaker

General Counsel Vi
Federal Election Commission R Y I
1325 K Street, N.W.

Washington, D.C. 20463

Re: MUR 386 (76)
MUR 386 (77)

(In Re: Central Long Island Trim Committee)

Dear Mr. Oldaker:

We have agreed to represent Mr. Edward Cozzette in
connection with the above matter. We submit this letter to
demonstrate that no action should be taken against the
Central Long Island Trim ("Tax Reform Immediately") Commit-
tee (CLITRIM) or Mr. Cozzette who served as its Chairman.
Proceeding against the Committee and Mr. Cozzette would be
wholly unconstitutional and in violation of the First
Amendment and would be a wholly unwarranted application of
the cited provisions of the Federal Election Campaign Act.
The Commissicn simply has no constitutional or statutory
business regulating and seeking to penalize the kind of
nonpartisan citizen activity in which CLITRIM and Mr.
Cozzette engaged.

The Commission has charged CLITRIM with FECA
violations because it spent approximately $135 to print
and hand out a brochure describing the Congressional voting
record of U.S. Representative Jerome A. Ambro of Long Island
on economic and tax legislation of concern to CLITRIM and
i1ts supporters. The brochure was wholly nonpartisan in con-
tent and nature. It described Mr. Ambro's voting record on
twenty-five "big government'" issues. It urged citizens and
taxpayers to keep informed about how their Representative
voted on such issues and to let thelr Representative know
how they felt about such issues. The brochure listed the
district offices maintalned by Representative Ambro.

The brochure did not contain the first word of
partisan political advocacy. It did not even mcntion federal
elections. Indeed, it did not even mention with what poli-
tical party Representative Ambro was affiliated. In short,

The New York State branch of the Arerican Civil Liberties Union; Donald D. Shack, Chairman: Ira Glasser, Executive Director




the brochure contained wholly nonpartisan, issue-oriented
speech, describing the voting record of a member of Congress
on issues of concern to CLITRIM.

Nevertheless, the Commission claims that the bro-
chure was "a communication expressly advocating the defeat"
of Representative Ambro, thereby subjecting CLITRIM to
statutory reporting and disclaimer requirements. Pursuant
to those requirements, CLITRIM is charged with failing to
file a report with the Commission and failing to state on the
brochure that it was not authorized by any candidate.
Accordingly, the Commission proposes to compel an admission
that the printing and distribution of the brochure violated
the Act, to levy a fine of $100, and to impose other burdens
upon CLITRIM and Mr. Cozzette.

For the following reasons, these proposed actions
by the Commission are improper under both the Constitution
and the FECA.

First, the Constitution does not permlit the govern-
ment, through the FEC, to regulate, register, penalize or
control the kind of nonpartisan issue-oriented speech
contained 1n the CLITRIM brochure. That was precisely the
issue presented in that portion of the United States Court
of Appeals decision 1n Buckley v. Valeo, 519 F.2d 821, 869-78
(D.C. Cir. 1975) dealing with 2 U.S.C. Section 437a, and
the Court of Appeals ruled, 8 to 0, that such speech could
not be subject to government control of any kind. As you
know, Section 437a imposed reporting and disclosure requilre-
ments on any group who "publishes...any material...setting
forth the candidate's position on any public issue, his
voting record, or other official acts." As the Court found,
that section was aimed at regulating the activities of non-
partisan, issuc-oriented qgroups that publish "box scores"
of the voting records of elected officials, even though the
groups' "only connection with the elective process arises
from the completely non-partisan public discussion of issues
of public importance.” 519 F.2d at 870. The Court held that
there was no valid reasons for regulating such discussion,
and, conversely, that there were vital socletal interests

in encouraging such discussion. Accordingly, the Court
found that statute facially unconstitutional, and none of
the parties to that sulit - including the Commission - appealed

that decision. Indeed, as a result of the ruling of
unconstitutionality, the Congress repealed that part of the
law. Moreover, at least two other cases have applied the
identical principles to hold that regulation of nonpartisan
discussion of the voting records and actions of public
officials, even during an election campaign, would violate
the First Amendment. United States v. National Committee for




Impeachment, 469 F.2d 1135 (2nd Cir. 1972); American Civil
Liberties Union v. Jennings, 366 F.Supp. 1041 (D.D.C. 1973),
vacated as moot, sub. nom., Staats v. Jennings, 422 U.S. 1030
{1975) . - - T

While the validity of Section 437a did not have to
be resolved by the Supreme Court in its decision in Buckley
v. Valeo, 424 U.S. 1 (1976) the Court did apply the same
constitutional principles in limiting the application of
Section 434 (e), requiring disclosure of independent expendi-
tures, which was the predecessor of the section the Commission
seeks to apply to CLITRIM. To insure that the r2ach of Sec-
tion 434 (e) was not "impermissibly broad" the Court construed
it to "reach only funds used for communications that expressly
advocate the election or defeat of a clearly identified o
candidate." (emphasis added) The Court gave the following
specific examples of "communications containing express words
of advocacy of election or defeat,": "yvote for," "elect,"
"support," "cast your ballot for," "Smith for Congress,”
"vote against," "defeat," "reject."

These decisions and principles make it clear that
under the Constitution the government and the Commission
may not regulate - through disclosure or otherwise - the
kind of speech involved here. The Commission's threatened
action against CLITRIM and Mr. Cozzette is an impermissible
attempt at an end-run around these principles. The Constitution
prohibits the Commission from doing that.

Second, the threatened enforcement 1s not only un-
constitutional, it 1is not even authorized by the Act itself
or by the two statutory sections the Commission claims were
violated. As we have noted, the Supreme Court ruled that
the valid area of FECA regulation had to be limited to ex-
penditures which "expressly advocate" the election cr defeat
of a candidate. Following the Buckley decision, the Congress,
with the Supreme Court rulings firmly and expressly in mind,
amended the two sections in question to narrow and bring them
into line with these principles. Thus, Section 434 (e)
was amended to requilre reporting only of those expenditures
"expressly advocating the election or defeat" of a candidate.
And Section 441d was similarly amended to reguire an authoriza-
tion or disclaimer statement only in connection with communi-
cations "expressly advocating the election or defeat” of a
candidate. Tndeed, the Commission's very own regulations,

11 C.F.R. Part 109, restate these statutory limltations on
coverage and give, as examples of covered communications,

the same phrases (e.g., "vote for," "elect," "support'") used
by the Supreme Court. By no stretch of the i1magination can

the CLITRIM brochure be characterized as "expressly advocatlng




the clection or defeat" of Representative Amkro. It did not
even mention any election, his candidacy, or even his poli-
tical party. It stated and criticized his record on economic
and tax issues, and urged citizens to communicate with him.
Accordingly, the brochure is not within the reach of the
plain language or Congressional intent of Sections 434 (e)
and 441d.

Moreover, with respect to Section 434 (e), Mr.
Cozzette has authorized us to state that he donated approxi-
mately $20 toward the expenses of printing the brochure.
Other individuals donated comparable or lesser emounts in
order to raise the $135 printing cost. Since no one person
made contributions or expenditures in excess of $100
within the meaning of Section 434(e), that section is inappli-
cable for that reason alone.

We have written this letter to demonstrate that the
CLITRIM brochure was protected by the First Amendment, was
not within the reach of the relevant statutory pro-
visions, and was not even covered by the Commission's own
requlations. For these reasons, any enforcement action by the
Commission would be wholly unwarranted. On the contrary, our
soclety should encourage what CLITRIM did, not seek to
penalize it.

One final point. Laws must be interpreted and enforced
in keeping with their spirit as well as their letter. In the
Federal Election Campaign Act, Congress was concerned with
possible corruption of the political process resulting
from aggregate wealth brought to bear on campaigns, as
manifest during the period of Watergate. It is hard to imagine
anything further from those concerns than a handful of citizens
chipping in to print up some brochures, describing the public
record of a public official and handing them out to their
fellow citizens. That activity embodies American tradition
at its finest. Under the First Amendment, such activity 1is
to be applauded, not punished.

We will be glad to discuss any of these matters with
vyou at your convenience,

Sincercly yours,

i Ao A7) ALEAG i btis Cuaontury

Joel M. Gora Arthur EKisenberg

Associate Legal Director Staff Counsel

American Civil Liberties Union New York Civil Liberties Union
22 East 40th Street 84 Fifth Avenue

New York, New York 10016 New York, New York 10011

(212) 725-1222 (212) 224-7800
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Ffederal Election Commission
1325 K Street N. W.
Washington, D. C. 20463

A-"ﬁtention : David Anderson




FEDERAL ELECTION COMMISSION

1325 K STRLET NW
WASHING TON D.CL 20403
October 26, 1977

Mr. Edward Cozzette, Chairman
Central Long Island TRIM Commilttee
67 Vondran Street

Huntington Station, New York 11746

RE: MUR 386 (76)

Dear Mr. Cozzette:

A This 1s to inform you that on October19, 1977, the Commission
' found reasonable cause to believe that the Central Long Island
TRIM Commlittee violated Section 434 (e) of the Federal Flection
Campaian Act of 1971, as amended, 2 U.S.C. §431, et seq. By
letter dated fucust 23, 1977, we informed you that the Commission
also found reasonable cause to believe that CLITRIM violated
Section 441d of the Act.

The Commission concluded that the CLITRIM booklet which
containcd an analysis of Representative Jerome Ambro's votinag
record was a communication which expressly advocated his defeat.
Consequently, the publication should have contained a statement
— as to whether it was authorized, or was not authorized, by any
’ candidate, his committee, or their agents. 2 U.S.C. §441d.

Since the cost of that publication was greater than $100, it
should have been reported to the Commission pursuant to 2 U.S.C.
434 (e). The findinags of reasonable cause to believe were based
upon CLITRIM's failure to include the authorization statement

and its fallure to renort the cost of the booklet to the Commis-
sion.

The Cormission has the duty to correct such violations for
a period of thirty days by informal methods of confercnce, con-
ciliation and persuasion, and must attempt to enter into a con-
iliation aagreement. 7 proposed conciliation agreement is
enclosed.  If we arce unable to reach an acreement during the
thirty day period, 2 U.S.C. §437g(a) (5) (B) provides that the
Commlission may, upon a findina of probable cause to believe that
a violation has occurred, institute a law sult.

o

IR |
776.197%




Should you decide to enter into this agrcement, please sign
the document and return it to this office. You will note that
paragraph 8 of the proposed agreement provides for a civil
penalty of $100. VYour check in that amount, made payable to
the Treasury of the United States, 1s due within thirty days
of the agreement's effective date.

If you have any questions, please contact Vincent J.
Convery, Jr., the attorney assigned to this matter, at
(202)523-4057.

William C. Oldaker
Gencral Counscel
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UNITED STATES OF AMERICA

FEDERAL ELECTION COMMISSION

In the Matter of

Central Long Island TRIM MUR 386 (77)
Committee

CONCILIATION AGREEMENT
This matter was initiated on the basis of a written complaint filed

with the Federal Election Commission. An investigation has been

conducted, and the Commission has found reasonablc cause to believe
that the respondent, Central Long Island TRIM (Tax Rcform Immediately)
Commlttce, violated Sections 434 (e) and 441d of the IFFederal Flection

Campaign Act of 1971, as amended, 2 U.S.C. §431 et seq.

Now, therefore, the Central Long Island TRIM Committee (hereinaftoer,
CLITRIM) and the Federal Election Commission, thc respective parties
herein, having entered into conciliatlon pursuant to 2 U.S.C. §437g(a)

(5) (A), do hereby agree to the followiling:

1. That the Federal Election Commission has jurisdiction
over respondent CLITRIM and over the subject matter

of this proceeding.

ro

That the respondent CLITRIM has had reasconable oppor-
tunity to demonstrate that no action should be taken

i1 this matter.




o O

3. That the pertinent facts in this matter are as

follows:

a. CLITRIM, an unincorporated organivation which
maintained mailing addresses at .0, Box 85,
0ld Bethpage, New York and at 67 Vondran Street,
Huntington Station, New York, was part of a
national TRIM organizaticn headquartered at

Belmont, Massachusetts. CLITRIM severed 1its

ties with the national organization on May 16,
1977.

- b. In or around October, 1976, CLITRIM published
a localized version of the TRIM Bulletin and
distributed 1t to members of the general public.
Among other things, the Bulletin contalned an
analyslis of the voting record of U.S. Repnresenta-
tive Jerome A. Ambro, then a candidate for re-
election from the Third District of New York.

c. This prcsentation of Representative Ambro's
voting record constituted a communication
expressly advocating the defeat of Repro-
sentative Ambro.

d. Section 441d of Title 2, United States Code,
recquires that any such communication must
carry a clear and conspicuous statement
which 1ndicates whether the communication
has, or has not, been authorized by a candi-

date, his political committee, or their




WHERET'ORE,

Chairman,

agents. The CLITRIM booklet did not

contain such a statement.

CLITRIM's expense in publishing the bhocklet
amounted to $135.

Section 434 (e) of Title 2, United &tates
Code, requires every person who malkas inde-
pendent expenditures expressly advocating the
election or defeat of a clearly identified

candldate 1n an aggregate amount 1in excess

of $100 during a calendar year, to report
those expenditures to the Commission.
CLITRIM has not reported the cost of 1its

booklet to the Commission.

respondent Central Long Island TRIM Caommittee, through

rLdward Cozzette, agrces:

respondent CLITRIM's failure to include 1n its

October, 1976, TRIM Bulletin a statement as to whether

the publication was authorized, or was not authorized,

by a candidate, his committee or thelr agents, con-

stitutod a violation of 2 U.S.C. §4414d.

-

That roswondent CLITRIM's failurc to file with the

Commilssion the report reguired by 2 U.S5.C. §434 (o)

constituted a violation of that section.




The

That respondent CLITRIM, through its Chairman, Edward

Cozzette, will voluntarily testify before any Commis-

sion proceeding, 