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L&rWMO Mob&* Uq. Io
Ottoe of General Counsel
Vera3 lection -"ision
999 3 Street, .
Washin wt., DC 20463 ,VV

Dear Mr. Noble:

Ibs is a o@ ist filed pumnt to 2 U.0.C.
S£9374( o(1) byt U -tl Sto41al) C5Tm"IT Ctte

( ped iruof. aiml b4e

0 .dmgt Commssio ban ot4i yet m ru e Sorotiehsae
o th j# e poitont a pr Sas Bt on u oio shudnt

oez ued.r .C 4()t h

. pltain oation.oRRSC iS inon~T position i the

oinio pSosioitit i alS 441a(d) thoug for the
pending runoff.

o The CoMision has not yet ruled. Your ofttie hWstken

thePosition that the Salacurton opinion shou d nWt 
be

overturned.

Nevertheless,* the NRSC has begun to spend mois aain in
plain violation of the Commissionsa position in the Burton
Opinion. See Attachment B. It has done so, thono because of
its pending AORr it is evidently aware of the Dwrton opinion
and of the likelihood that only a reversal of the Commission's
position would validate its action. In this sense, it is
plainly proceeding in knowing and willful violation of the
statute.

The Burton opinion states in relevant part:

. . the Comission concludes that for
S 441a(d) purposes the runoff election .
may be viewed as a continuation of the general -i



Page 2

O~immin als dawn
0 00I

(Rophasis added.)

This applies to any runoff in which a partyao ai t
night be active under the coordinated eMxpenituft. uwsi
It applies as umch to a Senate wral el2.a bezf 4 It
does to a~ eal eleo At '-an ff Wh I*c JS
pl1i7 a that it is ptcbe to S10 kum ,Es, !
i t : h -- -e ', - i s s a i f ff o . .......

01P MU soIt 00Mup to ao 9509,W t u'
to candi date... "1"11

Is isa 01,te t tto4f11P11'1
a U~aw Ailmnt"* lnida t.

brfe O 0misiasol aeiit ~ Im
injunctiv relief, to stop this clear efrct-
lawful spending limits i-med by the statute.

0

Rover t F. Bauer
Judith L. Corley
Attorneys for the Drmaitic
Senatorial Campaign Ceaittee

SUBSCRIEzD AND SWORN to before m this ..qoday of

otary Public
My Coission Exires: .s~4

DINA POWEKLL
,iQ Mks. Waahingtoa, D.C.

£IUvWUDW, LiYg .
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FEDERAL. ELECTION COMMISSION

.,.

Newin SMith, Treasetrr
C oW i "ete C tommitte
1730 31.1, ,apressar 3n Floor
atla ta, OI 30329

a: 3 3708

"ihh

Vaer t.heWaMt You h the opartue ot
writ ot N action f d h taken t t
fl0e-atrassutrer, i thlis matter. lease eueit.or

Smaterials Which you believe are rolevat #
0Cammissions analysis of this matter. Otero

statements should be submitted under oath. . leh
should be addressed to the General Counsel's Ofic 0- l be
submitted within 15 days of receipt of this letter. 0t qo
response is received within 15 days, the Commisios 

take

further action based on the available information.
This matter will remain confidential in accorda with,

2 U.S.C. § 437g(a)(4)(9) and 5 437g(a)(1])(A) unless you notify
the Commission in writing that you wish the matter to be asde
public. if you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed.
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive amy
notifications and other communications from the Ciflssion.
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FED ELEL-ECTIO4 COMMISSO

*arbt . Smie q.
Ouith L. CoCleY Seq.
Pftkina Cole
607 Voucteettha t. n.w.
waehington. nDC. 20005-2011

33M 370$
ear Mr. neue amd Us. CtOy: ,. !

forarditDto e Of i ft theGeerl t~

this n at i l ftvue crp e . o

i Youil bve atted . as bref esctrtio t. -

commission cee o dlin cm laints
rCei:ve "Y 8ditiom information in this-ati
o ird It to thosiicetoGnthee Cnneral Co.seInformation must be sworn to In the sam nmtr |

complaint. We have nuber"d this atter MMR 3704." oe
to this number in all future correspondence. ftt r
intocnation, v* have attached a brief de triptio o -,O .thwi .
Commission,8 procedures tot handling complaints.

Sincerely,

A--"ssistant General Counsel

inclosureIrcocedures

0

at)



FEDERAL ELECT#ON CommISQ

I c X; en

ew s . 3egan, Yreasurer
Estiomal Repu bian Senatorial
425 seond 8treet, C.,
Washington* D.C. 20002

Coimttee

net

Dear tr. RegeinI

V~ir tho ACt, you haVe the rtunity toa_
writi64 that so action should be we;n io
08, treasure.in this matter. Plea1se submit"aa
legal aaterials which you believe are relevant to,
Commissionse analysis of this mattee. Whoee
statements should be submitted under oath. T* ur
should be addressed to the General Counsel s Offte us t. be
submitted within 15 days of receipt of this letter. U so
response Is received within IS days. the Commissioa ay take
further action based on the available informatlen.

This matter will remain confidential in accordaaee with
2 U.S.C. 5 437g(a)(4)(S) and 5 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. if you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorising such counsel to receive any,
notifications and other communications from the Commission.

RM 3708



for bo a olQ

k-T
*4..

9

-~ 'I'.

fl 4:

Ak"



JA" W!~ftp SAM^"

(awioe 3 ) Rule knqyt .pan iad I.lmm n ",

Gem NW&Ue

A~t in DI oul O Nd orao obeiv ht

oat tw an PON"1 i os.

an - olf at Ustoi

and Boo" SU3S, as ftemsror, as well as an befo -of 0

cow Nrcaml foe Senate aamimad Marvin A. Sm0ith, Wsx

('ed~elC)in reply to a ocaJint f ±18 b wMbSt 10O anc

behalf of the mtiC et ial Campaignite am

designated Matter Under PevieW ('1WR) 3706. Zeud atntof

Designationl of counsel Form are atce.For the rsosset

forth herein, the Federal Election cwmission (OFEC' or

wcawsission') should find no reason to believe that tespmnts

violated any provisions of the Federal Election campaign Act of

1971p as am ed(th ct') .

IV An ae t m it ofw onmist0 naming MS*T.
asob-ourr we atiled "ft fte 17s

,Th
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ecowl, Intin thisttew tates ,tthe 3 m

weloamUmtm ald autts M a"% el - aRFLNWR

pursuest to 2USC 43() bdo or t s

nitLed Staoe Unit ftes lmtor, Stsd St o.l: th ei ~ al

WAMAMFy 44f

On 3VGer 3*, 1992 the etwal Zlectionm or UnL9 Iltes

Sentorfrce the State Of Georgia Was held,* There wuoree

canddatscm the ballot.Dere Georgia 1ev req was a majority

vote, nocadat was elected. Thusr on Nvme 24 g 1992 a

secoand election was held 'betwee Paul Coverdell, the Republican

nominee for United States Seatriad Wyche Fowler, the =catic

nomneefor United StatesSntr

On xover 6, 19920, the national Republican Sntra

Ciiteesumitted an adviory opinion ~etto the Fedral
Ileftim n ision Sm.AM 192-39. Speoiftioalythe MW

asked:
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kit e. J i
-7

of eem y 5uie Soefttwum (copies

Camia[in wsa(mikus 2Klliotamd ttVwesolwj at i
epproleate foirpoliticalprtestohave a U parte ~ute

expeaditurs lumit in oncion with the m obr 24 esia

onMo~e 20,p 1992 t the day after the Cmui

determinatis the 338C for the first ti made odase

empenitures In oncion with the Nvme 24 eleotica.

Affidavit of Samya K. Vazquez 5ef ore the Federal 2lection

Cansion at 13. MiSC'a coordinated eqpendituresVM vithinfthe

dollar limiftspvided bY 2 U.S.C. S 441a(d), and have bees

I..
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reowt% - by the At. fthe OCusn' - us

.ueettesprm ht ttaUse . 4.

by tho ~ ~ ~ Mty.iS s h

~1 4

as - ,01,1,1

oneto pl ot "th01Dtt stof (t

Camsloms c0otitute a a entre-liag gr fter ~U

disoisiont their ratiomale aosrI ly states the

for actixW as it a414. MU

I ~ ~r-t Pocusfoe Plitical 3rZO Wr
tthe ACmwllai owae nt evidenceof coerdinate eti &j
Rathe, timose fensignedby TM Pemd1ecmaqa~i in "ath

Cvr.1foe Senate Comitteer state that -aMdve ulpeint th*
specified broaGdcmt Was provided by both the 1o114"A" minand
the URIC lbsadve"tmtswere the samp L
wwre "sd In o Intm With the Wvw3g, 1992#
Eleatiom. Prior to Wo---bOr 3,UIC helped p"Yfort~p~Wi
of thea "w rImutsAdzaported ithose cafest sPta

coorinat ~LturesIn co 'tonwith tU o
"w. mak0e imow

==*e rpqmtsfort*e prftim aof t*e~~~
14 ,



W F.M 1471, 1474 (n.C. 0w.t " 2). s p M

these .sagejMMUat. Aiiniit=11scmitant with the mss'

Za um hain orem t am Mvsr oits fm the .... ;es-_

thisis-0

~ La Is with tmlei~sim

blaa S-Oral Cini -tte- AM JVm L. 3Mg, 06ers,

a' the e t ,!Mnao either scot a revesal of the
Bala SWUM -opinionnor mewassh a reversalneoeeary to the
ability of the MWC to make sv coordinated xeitrs As the

io*ai l s, rprior Aisory opiio b U sias
preoiantwhenthere arm no materially istinguabAhla facts. 11

c~ila. 5 11299(a) (2). befacts Of the 30rton cam Vwe no
analogu to the facts of this matter,8 ani thus moe not
Cootrollisq. Furthermore, an adisryopnon bethathe
ve l toestabi--li-ing- & rIle oflaw.' "aeAct" Osi"s that
more lt av stated In the statutss y he ,laitally

te -, i.a- mx s a rulso re latim,' 3 U.S.C. 2

ION3_....aftto the glarinme" nee w f mor w eu _ tali
o~~~~hlirns imits nmtheea"" a" mM or ""Ia



cc t e as'sI3. for Sinre* l u-m- and . et, £6

-ir p tS the hot.9

AmJ

g77,77,11

.4 
In .V m

m ~ bm to ca" a  adVI NUD "  '

like t the s of majority giane oatvibutes to
US. As the Court Of APPals noted:

In light of the First AeIdft associati.ual
iteres iiplicated bd by a il11ts'F -[-e-,
mm I'a IPrimary al~~

precisioft is troubling*
94 1.d at 14"77. If -w a ma~ority were to find V to bali

thatm violatedthelawy60onbae...t
a"m wmajerity hahws uplth insiwlde

enpasd t andgii=t an thaa t "ebhii ~WSl

oapu~ amlY. nd s 01a10 lowda te tmatMIC
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Natiomel Republican Senatorial
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SW M. VSxq ,st first el, dly swm , 4i'

says:

• °

hst ~tin a"It* th 1 stw"

92, eletion for united tates Sentor ti -

to the C issimon's rulang on Advisory opiniona l-In m 2-"

39.
3. In fact, MRSC did not make mny coax~i

eenditurs in connecion with the Special Ilection util
Ioveber 20, 1992g, the day after the Omimsion Coueration

of m es Advisory opinion eq t. es 4pemiturmWe

Within the dollar limit provided by 2 U .S.C. S 441a(d). SM

reporte thse a0oor matd expenitures an Its 199.



bt ttim oa bml& et t%* cover fI ter,

O~si. inft tMWCh" Pau 9wtor prastioua aeuts 4

asooiat" wifth t" eftlit pi t e w~~

BlinGand wmua nto before as
this At dy of -umiber, 1992

My ciion uxires: 1//'



I WASINGTON D( JIbia

November 20s

c~mitt*s

MYISrtbiawA mwst 1'% 9 as

1992

Tbe Joint statement was received in thisNovember 20, 1992. and will become pert of the
for Advisory Opinion Rqwuest 1992-39.

Sincerely.

Associadey Lite le ld
Associate General Counsel

Enclosure

I-W ' i *' W
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ZA Advisoty Opinion euet1992-39. the 5e*Al~k1National "Astotial o1t ee auued about "kaezpeadItugee ;mndera3 9,84.134414(d)(3) during a uqelection Iftn eotia..

geter r~boo p Ptt aptty or pollIcl
on the mew l 4tt.

?he question asked I i tat-on I9whether the Ospectal Pr tastyO t'teAwgeneral election for PurpeSes of 4414(d)Commission ruled that the election hold on ine)labeled 'aspecial priaryr, owld fit thedfl..
"speC "l general election because it mas heldt.vacancy IS a federal office (i0e.. a specia~l e91 twas intonded to result in a final selection of the * 1to fill the seat (i.e., a general election).

The Coisesion further concluded, though te 0 1SmWas not asked, that if a run-off were held it iwoulne,.,,das a "costimation" of the general election cau ge enot a separate or additionalelection for 441a(d)
purpoe.

ix



4,.

Taft 18UsitM".0 -011.1V ofh1..., " iS the"e. t~Ito*f4*

563-14 weM ac om ton to t" , sstot to
sradtofthe 441 4 lmt in-tbe .1peci0arms.ol oo.10" a Sale "rtom not.r t ',

JMe otelaction. t4'hee-wi .v e Imss a
whikch cosld khe MA Se ey he
W-1 lot th& bLAe

1, ta r lei a seilelecm ," k S n

' Gorgl 18 a -ofe4cion -~ hibtb Is dt " 8 ;

the *rwie lUa, prow-des fowru-d l
rce**I vo a ma10orIty"e..Oslthe t"m hbesmtare on the ballot ad write-In votes are pVibfA 4.the Sujtton* eltmW" speCia1l e lton. the tin
Georgi6ta * mru-off election - which th. wI ei AMes aSeparate election. 2 U.S.C. S 431(l)(A). h C ssim
has in fact, desigmated both the California and GoOpa
election.&a two elections for purpos of the 441a(a)€ontribution limits. i:

1 / The Georgia law is unique and was changed in 196 after
a bitter and tightly fought gubernatorial race. Iis is the
first election to hlch the amended provisions of the Georgia
statute have bees *lid. it is reported that the Georglalegislature, t prepared to repeal this provision In the near
future.



a.P

ZtwoWN as*" that cse*this eletsion to edIs
""we owas -a to-oilf cioa aterni. I at"e

ad s &am the" AFhs ~dsq~h
catributies halts fo l mraZu gmff 0",sa

slae hiaeletls Ifll **IitIWAWWecs It,
w~a slYS L -

I7 i~ geewith., *I ~ ' t~ ta
I" em.qiw ks Is the Polkf", tbo rewtiol

dtata.tColo. 1 l*2(b) the -sesi Cpmmpwa
advocated in its drafte

10

Comssioner Cmissionor

.Noeber 20* 1992



statmen ofvie. Chorema Stt s
re Advisory Opinion equest l2-12-

z agree with the analysis set forth by the Office of Goneral
counsel. the runoff in Gorgia does not qualit as a "general
election* under the plaia langage of our regutions at
11 C.r.n. S @00.(b)*0084rso, an adIti6sl sgrdlsatod

a.itue3 44a m tiiUner th pu !eeodeeto ioyOiis2f2 B .j ?

Cp. VA. all () V117,boer. thoe
ceeideeda cestm U the'g. eal 0

S 4.... 1s) e eui iawl.sa.cw

14,

Le i g M a e tin e s pn
is 0M Writ in letting the parties rearase
evaluate the risk of a runoff, and spend t 9 $353,604
they sMe fit.

the state and local party comittees in 41CA viii be abloi i
to engge without limit in activities e*emt A, s the def Liiti Al
of eceatribvutiom or 0apeniture. such s tbo .itrtibtion
throug volunteets of capan brohures.lop...
or yatd ains supporting the party nominee 1*2 iosV 2 U.S. .I
5 43(t)(S)(x)(9()(vili). The parties also have some
flexibility to solicit, collect, and forward earmrked
contributions from the formidable party contributor base without
having to attribute the contributions to the parties' own linit
on giving to the candidate in question. I - r!±A!iAi

tonal C..ttee, 2 Fed. •I9-c,
6 (D. C'. 1992). The parties will have tl

day on ore 24th.
Like fen sLoner Potter, I would be willing to roexaine§ .

the rmgaltt.e to determine if a wiser rule can be written.

Wi-lt.gh at the same time wish to 'rei4t the ruli -,
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Vice Chairman



1. advisory Opilion Request 1992-39 was mdo
on ehf of the t: Republican enatoriat

MeUR with the eooCgli run-off election
States eate. VS14 election Is requited b4t.
pJaoW 31 Ei after the November 3, t1992 ee
Wcandi • date for the U *. Senate seat is
a sk Wtty at the vote.

ae8ques,
its

0
I,*

WASHMCON D0C 24.

During the Moe9e 12. 1992 discussion Of 4p
Request 1992-39, and as reflected in the SO

tally vote, the Comission was unable to roe&'.
oroe to provide an 8arar t It

tes t t, rqustpese hetll

' ntutled to aditiona enrdsted purty S

2) wheter national prty and/or state party

prohibited from making any 441a(d)(3) ozpeditut4 i:.: Rev :

run-off election (including 441a(d)(3) funds r a 4i.j~s the
previously inconclusive general election). 1  ' ! i

The General Counsel's draft Advisory Opinion cites as a

basis for its conclusion the Commission's regulation



the final sl AM sOf s51.9k 01 w niil t e
stake . . .. , ls Geeral Counsel interpretsW tIlo te4 e o
the Ca~i/ilm,. reloratimos In tandem with 11C.i.a 1t r)(I)

to limit the M ilon o feemtalo on execZ ..

*loept"eeS t e vGO nmebared yeata on I*,,

the tirt Us I sowIBob opero t,

to the off ice at stane' or hnilr loico th h
a definition consistent with the lIgaeoftei

logically follows from the Cimnissionts previnu

special eloctionst general elections and ca-off rtyimts each
have a separate $1.000 limit on individuals 1nd pltica tg.,

political comitteesp and otho persons putrsat o
2 U.S.C. 441a(a)(l) and (2). See Advisory Opinions 1906-31
sad 1944-42. it seems more thon illogical to say that this
NCVWebe 240 1992 election Is merely a continuation of the
general election for the purposes of political party Ilmits er
a mem an separate election for individual and politil acto
cernitteeafotribtion purposes. Uhy should at
be the oly otties prohibited from treating eakh ul im,



tfor

moalreult of *lotting a simgeoo iiia to t14"

stake and are in ll wysie e*lefs to sor otheir:

electlos. Zn fact I believe sme a seratelxijmt i

to the political pI. irst, ifs rum..o*

isaea s psm~ity aaeertea"dtti

'iskMam~44*~-

IiWi;

relatiLvely se tafter the ie 4Usve !W " the
Georgia case before us a mare I y eLaatv

general election and the new general election),

will quickly need to raise additional funds to CuJ-I,- With

voters. Without funds for sepaigaing, and fog -Vote

projects# the run-off general election may provide 4 , lic

case study in low voter turn-out. by placing s4ea aid te on

an equal footing and treating each 'general elect"' as
distinct with a new 441a(d) limit and no carry ovet t* l the

previous inconclusive election, candidates may roly en tO e party .

fundslistad of spending mach of the 21 asdol 1W

privatetumad~isin functions. WehIss not ame ~ tic1 <
fepopsiiqma tbo potential Overall 44181d) Ie ~ j~



if MseaItYthe Aft-a
seed to balamoe the Specificity to deal vith eoUip
and the breadth to deal with ebocrant situatae f -.10,4 C-0

as vritten, the present regULatory definition o ea".
election dos neither. furtherwore, to dany i .

diestect 441a(d) e peitnre limit for th1s

Ilto Wuldthmext a*-1w :409t U AV;

anduhch is dictA e0tablsh. am oitrio
0' ndludviduals ead political actioa cemittee, .ah. ,a
O!* separate limit to party comittee8 is illogical

ill-advised. For thes reasons, vas not prepae 'lat this time
to support the General Counsel" s draCt in Advisory 0pinion

1992-390

Corissioner

November 19, 1992
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This matter arises from a complaint fil" d byt

senatorial Campaign committoo (-complainanto) a*llegil
violations of the Irfedral Ilection Campaign Act of l17 Pas

amended (OlMCA), relating to coordinated party expenditures

ae by the 1atioal Republican Senatorial Committee and

Bonya a. vasques, as treasurer, (eURSCO). Complainant alleges

that the MW excooded the coordinated party expenditure imsit

mOMs. V~
Mat o2 Orami

as ~iANN

0

~V)

1. theE



4f;.C S41. Spdtoll.t~
per~e d mltiandat pott~el nmite

)~~~~~~~~s c4tiutast uhrmn ontes ihrs

4l tos(o WOealOffi. hc ntua~es#

$l~@and S~fl reectiely.2 U..C.S 44afjteis

(2)(A). ~~~~eae llai~~tat 7oNnriuinsapy ea
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limitatioss of 2 U.s.C. I 441a(a) but for this . d

Thus, Section 441a(d) is intended to preserve a ro2leh

political parties in support of their chosen candidates being

the genral election process while also meeting the ttls

objective of imposing overall limitations on campaign

expenditures, nd contributions. This Office, theretore,
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vioioted 2 V.S.. 441Wf),

b) Find reason to believe that the
Coverdell Senate Committee and
1Marvin Slth, s treasurer, v ioLotd
2 U.S.C. S 4410(f).

c) Direct the General Counsel to send
an appropriate Factual and Lgal
AMalyIs and appropriate letters
prsuant to the above findings.

Cosmssioner M cDonald, NcGarry@ and Ytohs
voted affirmatively for the motions
coamisioners likens. ulliott, and ?otter
diseented.•
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On April 27c 1993, the Comission seasde
but was *qully divided on whether to find reO
and Coverdell violated 2 U.S.C. I 441a(f).

Mc

The confidentiality provisions at 2 US.C. no
longer apply and this matter is now public. in AN.
the complete file must be placed on the public tra.eon 30
days, this could occur at any time following cer *, the
Commissionts vote. If you wish to submit any fao
materials to appear on the public record, pleas. do s0"8 soon as
possible. While the file may be placed on the public rcrd
before receiving your additional materials, any permisle
submissions will be added to the public record upon reteipt.

If you have any questions, please contact Dawn , Q0drowski,
the attorney assigned to this matter, at (202) 219*4-*

Sincerely,

Lawrence NI. Noble
General Counsel
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FEDERAL ELECTION COMMISSION

MAY 3, 1993

aobez.t . IUer, Seq.
Judith . Corley, Se".
?eritifsC.
607 vsrta "th Street, N.M.
Wlubittew, DC. 20005-2011

Us3 RM 3708

46"t aOW its, Corley

(the *ACV),
ectiolt in Aet of I

Accordingly, on April 27, 1993, the Comisstg
file in this matter. One or more Statements of 00
a basis for the Commission's decision viii followg.
Election Campaign Act allows a complainant to seek
of the Comission's dismissal of this action.
S 437g(a)(8).

If you have any questions, please contact Dawn wl#' -I -i
the attorney assigned to this matter, at (202) 21t9-m'4"

Sincerely,

Lawrence ff. Noble
General Counsel
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Associate
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WILEY, RIN&AIELDING
1770 K OIPW. N. W.

W"NINT@SS, W . 80006(mO 40-V. OOOe

May 6, 1993 rAs'w'g"
JAN WIF LO @ARAN (Vol)4&0 -7040

(20) 4a*-7330 TCKX 84634 wyN Un

Lawrence M. Noble, Esq.
General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: UR 3708, National Republican -
Senatora mitt~AM St &I.

Dear Mr. Noble:

On Nay 5, 1993, 1 received your letter of Nay 3
regarding the above-captioned Matter. I vish to protest the
manner in which this case was closed.

The public record reflects that this cme ams closed and

made public before any of the parties were notified of the
FEC's rulings. In fact, the file vms made public on the same
day the notification letter apparently was written. Tbe
notification letter also failed to sention or include the
unadopted First General Counsel's Report, the April 30
Statement by Commissioners Thomas, NoGarry and McDonald, and
Commissioner Potter' s undated Statement, doc-ments which are
part of the public record, but never were provided to
respondents or their counsel by the FEC.

The respondents were the last to know of formal
government actions that affected them. Beyond the question
of common courtesy, this episode suggests that the FEC method
of closing cases, notifying parties, and publicizing its
actions is Ad ho= and not systematic. Arbitrary public
disclosures make FEC practices susceptible to charges of
official abuse, manipulation, incompetence, and even
partisanship.

Since the FEC has already made the file public before
notifying respondents or providing them an opportunity to
file rebuttals to legal documents (which previously were not
provided to them), the offer in your May 3 letter to file



WILEY, REIN & FIELDING

Lawrence x. Noble, Esq.
May 6, 1993
Page 2

additional "materials" is a hollow gesture. How vould those
who have already inspected the public record learn of any
such materials?

I urge the FEC take immediate steps to implement fair,

consistent policies with respect to notifications and public

release. Of course, the FEC's procedures should themselves

be known to parties and the public.

Sincerely,

- Jan Witold Baran

NT cc: The Hon. Scott Thomas
The Hon. Trevor Potter
The Hon. Joan Aikens
The Hon. Lee Ann Elliott
The Hon. Danny Lee McDonald
The Hon. John Warren McGarry
Jay Velasquez, Esq.

C Robert F. Bauer, Esq.
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doom
out eae N. KNoble

Petal U Ieotiom nmts
*" W a tw, 2........... ,- .0 . 20463 V

I.N

ei. time file tbe wnehLo. V hve not, , beE the
oom te4v to any official cemniation from yo offi, about
this .. tta.

It it is not too mach trouble, wold it be possible to
obtain a copy of the General Counsel's in this matter
and copies of the Commissioners' explanatione for their votes
apparently provided at least to the press.

Thank you for your courtesy in this matter.

Very trpy yours,

Counsel to DSCC

-'u--I
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FEDERAL ELECTION COMMISSION
~IASHwNCTO~ o. .'o*s

JUNE 3, 1993

Jan Witold Saran, 35q.
Wiley. Rein & Fielding
1776 3 Street, N.M.
Washington, D.C. 20006

33: 3 370S
National kpmbl4sa~ 8~t*~ial C~itt.e

and Sasy. N. ~a ~ tressurer
coverd.U

and Rarvih Naitb~ e~reI~smur

Deer Kr. Saran:

Dy letter dated Nay 3. 1993. the Otfic of the General
Counsel informed you of determinations made with respect to the
complaint filed against your clients, the Nstiosl Napublicano Senatorial Committee and Sonya M. vasques, as tresinr*r, and
Coverdell Senate Committee and Marvin Smith, as treasurer.

Enclosed please find three Statements of Reasons each
explaining the respective votes of Commissioner ?otter,
Commissioners Aikens and Elliott, and Commissi~rs McDonald,
McGarry and Thomas. These documents vill be placed on the public
record as part of the file of MU! 3708.

If you have any questions, please contact me at
(202) 219-3400.

Sincerely,

tr

Dawn M. Odrovski
Attorney

Enclosure
Statements of Reasons (3)



FEDERAL ELECTION COMMISSION
WAS$SNCTO% DC 204b3

jI*4E 3, 1~3

Robert F. Iauer, Esq.
Judith L. Corley, Esq.
Prkins Cole
607 foerteouth Street, N.y.
WashIngton, D.C. 200fl-20ll

33s - 3706
0

Pear Mr. 3~r and Ms. Corleys

l.*ter 4atd Ney $. Lff 3, th OUI* @5 tb c1
iettud ~su of d.t.em1~loms W~d.wi* to the

oo~1aint tiled by yoe against Natlomal UspubMca~ Senatorial
Comitto. - Soaya N. Vsques, en treasurer, ami Coverdell Senate
Comittee and Marvin Smith, as treasurer. ~c1o.4 vith that
letter was a copy of the first General Counsel's Report and a
Certiflcat4on of the Coission's action.

Enclosed please find three Statements of Reasons each
explaining the respective votes of coamissioser Potter,
Comissioners Aikens and Elliott, and Commissioners McDonald,
McGarry and Thomas. These documents will be placed on the public

_ record as part of the file of NUR 3708.

If you have any questions, please contact me at
(202) 219-3400.

Sincerely,

~.

Dawn M. Odrovski
Attorney

Enclosure
Statements of Reasons (3) 3
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FEDEE~RA .LTO
CO Htf S , JON~GS EARhAT

FEDERAL ELECTION COMMISSION k IZ 1 3g ?H ' 1
WASHINGTOIN. DC 2046)3 SENSIIWE

December 12, 1994 DEC 1 ,3 19 4
EXEcU11VE33 g

x3Ro3AJD SUBDIrTED LATEI
TO: The CoUmission l

FROM: Lawrence K. Nobl) -

General Counsel /

SUBJECT: MUR 3708 -- National Republican Senatorial Committee

Attached is a copy of Judge Greene's order in DSCC v. FEC,

received today by facsimile. Judge Greene denied the NRSC's

pending motions to intervene, to stay the court's November 14

decision and to reconsider and dismiss the case. The Judge's

order also gives the Commission 30 days from the date of this

latest order, until January 5, 1995, to conform to the court's

November 14 decision. The General Counsel's report recommending

compliance with the decision is scheduled for consideration at

tomorrow's executive session. Since there are no other scheduled

executive sessions between tomorrow's meeting and the court's new

deadline, we recommend that the Commission proceed to consider the

General Counsel's Resport dated December 7, 1994 at tomorrow's

meeting.

Attachment
Court Order
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IIDSTATU8 DISTRICT COURT
FOR TRI DISTRICT OF COLUMBIA

DUIOcRATIC SENTORIA

CAIqPAIGN COWAITT'EE,

plaintiff,

v. Civil Action No. 93-1321
(luG)

FEDERL LECToN COMMssioN, F I L E D
Defendant. E07 g

Qr~~ar WClT OF COLUdMA

The Court granted summary judgment in favor of the plaintiff

in this matter on November 14, 1994, and directed the defendant to

initiate enforcement proceedings within 30 days against the

National Republican Senatorial Committee ("NRSC m). The NRSC has

now filed a motion for leave to intervene, an emergency motion to

stayI the November 14 Order, and a motion to reconsider and dismiss.

The plaintiff has opposed these motions. The defendant has opposed

the kmsc's motion to intervene, and has suggested that the Court

stay the 30-day deadline imposed by the November 14 Order until all

pending motions are resolved.

The Court finds that the NRSC's motion to intervene as a

party, filed four days after the final Judgment in this action, is

untimely. Bee Dimond 'v. District of Columbia, 792 F.2d 179, 193

(D.C. Cir. 1986). Moreover, the NRSC's alleged interest in

intervening, to brief the constitutionality of the Federal Election

Campaign Act, is not ripe as the defendant has not yet determined

what specific action it will take against the NRSC. Accordigly,

m..2
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it is this ___a~dl December, 1994

ORDERED that the National Republican senatorial Commttee's

motion for leave to intervne be and it is hereby DIUD; and it is

further

ORDERED that the National Republican Senatorial Commttoee's

motion to reconsider and dismiss and its emergency motion to stay

the November 14 Order be and they are hereby DEIED as moot;l and it

is further

O:RDElRE that the Federal Election Commission shall conform

with the November 14 decision within 30 days of the issuance of

this Order, and that the Federal El ction Commission's suggestion
_ ~that the Court stay the 30-day dea line is.moo 'i

c ~ARiLD l
~United States District JUdge

tJs t na 01401t/It/84 11:J8



BEOR THE, FEEA LETO ONISO SENSITIVE
In the Matter of DEC 1 31994

)
National Republican Senatorial ) MUR 3708 Fn 1uCommittee and1stanHuckaby, ) SEGLSIO

as treasurer, and )
Coverdell Senate Committee and )

Marvin Smith, as treasurer)

GENERAL COUNSEL'S REPORT

I. BACKGROUND

This matter was generated by an administrative complaint

filed by the Democratic Senatorial Campaign Committee ("DSCC")

on November 19, 1992. The DSCC alleged that the National

Senatorial Campaign Committee ("NRSC") violated the Federal

Election Campaign Act (the "Act") by exceeding the coordinated

party expenditure limit of 2 U.S.C. S 44la(d)(3) in support of

Paul Coverdell, the Republican Senate candidate, in connection

with Georgia's November 3 general election and a runoff election

held on November 24, 1992.2 The DSCC's complaint was filed the

same day the Commission considered an Advisory Opinion Request

from the NRSC asking whether an additional Section 441a(d) limit

was available for the November 24, 1992 election. The Commission

1. James L. Hagen was treasurer of the National Republican
Senatorial Committee ("NRSC") at the time the DSCC filed its
administrative complaint in MUR 3708. Sonya Vazquez succeeded
him and was named as the treasurer respondent in the First
General Counsel's Report. Stan Huckaby is the NRSC's current
treasurer.

2. Georgia law requires a candidate for any office to win a
majority of the votes cast. Since no Senate candidate received
a majority of the vote for the U.S. Senate seat in the
November 3, 1992 general election, a November 24, 1992 runoff
election was held.
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failed by a vote of 3-3 to approve the General Counsel's Final

Draft Advisory Opinion which concluded that no additional

Section 441a(d) limit was available for the

November 24 election. See Advisory Opinion 1992-39.

In considering the DSSC's complaint on April 27, 1993, the

Commission was equally divided on whether to approve the General

Counsel's recommendation to find reason to believe that the NRSC

had violated the Act. 3 Accordingly, the Commission unanimously

decided to close the file in MUR 3708. The Commissioners filed

Statements of Reason for their votes, and on June 25, 1993, the

DSCC filed suit in district court challenging the Commission's

dismissal of its administrative complaint.

The district court issued its decision on the merits in the

DSCC's lawsuit on November 14, 1994. DSCC v. FEC, Civil Action

No. 93-1321 (HHG) (D.D.C. November 14, 1994). Attachment 1. In

that decision, the district court held that the Commission's

dismissal of the DSCC's administrative complaint in MUR 3708 was

contrary to law. Specifically, the court held that the

November 24, 1992, election was a runoff election under the

plain meaning of 11 C.F.R. S 100.2, and accordingly, that the

Commission erred in not finding reason to believe that the NRSC

3. The Commission also split 3-3 on the General Counsel's
recommendation to find no reason to believe whether the
Coverdell Senate Committee and its treasurer violated the Act.
Commissioners McGarry, McDonald and Thomas supported a reason to
believe finding against the Coverdell committee based on the
view that amounts in excess of the permissible Section 441a(d)
limit constituted an excessive contribution. See Statement of
Reasons for MUR 3708 by Commissioners Thomas, McGarry and
McDonald, dated May 25, 1993, at footnote 3.

i7~
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had violated the Act when it expended funds in excess of the

441a(d) limit in support of Coverdell. In accord with 2 U.S.c.

S 437g(a)(8)(C), the court ordered that the Commission conform

to its declaration that the dismissal was contrary to law within

30 days and ordered the Commission to vacate its dismissal of

MUJR 3708 and to initiate appropriate enforcement proceedings

against the NRSC. Attachment 1 at 9.

On November 29, 1994, the Commission deadlocked 3-3 on the

Office of General Counsel's recommendation to appeal the

district court decision, necessitating Commission action to

conform to the court's order by December 14. However, pending

motions filed by the NRSC in the district court case may alter

the decision and order. The NRSC has filed an Emergency Motion

to Stay the November 14 Order, a Motion for Leave to Intervene

and a proposed Motion to Reconsider the November 14 Decision and

Order and Dismiss. On behalf of the Commission, this Office has

requested an expedited decision on the motion to stay and has

also asked that the Court inform the Commission of its ruling on

that motion by December 12, l994.~

Absent further action by the court, the court's November 14

decision constitutes the law of this case. Thus, in the event

the court denies the motion to stay cr does not rule on the

4. This Office will advise the Commission of any decisions
rendered on the NRSC's pending motions. The request for an
expedited decision was filed on December 2, 1994, simultaneously
with the Commission's responses to the NRSC's Emergency Motion
to Stay and Motion for Leave to Intervene. The NRSC's proposed
Motion to Reconsider will not be considered on the merits unless
the court permits the NRSC to intervene.

i~A
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motion by December 12, the General Counsel recommends that,
consistent with the court's decision and order, the Commission

reopen MUR 3708 and find reason to believe that the NRSC

violated 2 U.s.c. S 441a(f).

II. ANALYSIS

In assessing whether the NRSC violated 2 U.s.c. $ 441a(f)

by exceeding the permissible Section 441a(d) coordinated

expenditure limit for the 1992 general election, the court

examined the Commission's regulations at 11 C.F.R. S 100.2.

The court first noted that 11 C.F.R. $ 100.2(b) defines "general

election" as:

•an election which meets either of the
following conditions:

(1) An election held in even numbered years on
the Tuesday following the first Monday in November is
a general election.

(2) An election which is held to fill a vacancy
in a Federal office (i.e., a special election) and
which is intended to result in the final selection of
a single individual to the office at stake is a
general election...

It further noted that a "runoff election" is defined at

11 C.F.R. S 100.2(d), in pertinent part, as:

• . . (2) The election held after a general election
and prescribed by applicable State law as the means for
deciding which candidate should be certified as an
officeholder elect is a runoff election.

The court concluded that under the plain meaning of the

Commission regulations at 11 C.F.R. S 100.2, the November 24,

1992 election could be considered only a runoff election and not

a general election. Consequently, no additional 441a(d)(3)

limit was available. Attachment 1 at 5 and 7-8.
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Specifically, the court reasoned that the November 24

election did not meet the definition of "general election" found

at 11 C.F.R. S 100.2(b) but rather "fits far more snugly and

directly" into the definition of "runoff election" found at

11 C.F.R. $ 100.2(d). Attachment 1 at 6 and 7. According to

the court, the November 24 election failed to qualify as a

general election since it was neither an election held on the

Tuesday following the first Monday in November as defined at

11 C.F.R. S l00.2(b)(l) nor was it held to fill a "vacancy" as

required in 11 C.F.R. S l00.2(b)(2). In the court's view, no

vacancy was created by the failure to elect a Senator in the

November 3 election because a vacancy occurs "when an office is

no longer occupied or when it is occupied by a person who has

not been authorized by the voters to fill that office, such as

when the elected officeholder dies or resigns." Attachment 1

at 6. The court found that neither of those situations existed

in Georgia in November 1992, noting that Wyche Fowler, the

incumbent Senator, had an "additional two months at minimum in

which to occupy the office." Id. Finally, the court reasoned

that even if the November 24 election could be viewed as an

election to fill a vacancy, that election better fit the

definition of "runoff election" since it was held after a

general election and prescribed by state law as the means for

deciding which candidate should be certified as officeholder

elect. Attachment 1 at 6-7.

The court further determined that the regulatory scheme of

11 C.F.R. S 100.2 precluded the November 24 election from being
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considered both a general election and a runoff election.

According to the court, Commission regulations expressly stat.

when the election definitions overlap. For example, 11 C.F.R.

S 100.2(f) states that a "special election" may be a primary,

general or runoff election. The absence of any similar

statement recognizing that a runoff election could also be a

general election was viewed by the court as "strong evidence"

that such a conclusion could not be reached. Attachment 1 at 7.

In light of the district court's determination that the

November 24 election was a runoff election, no additional

Section 441a(d)(3) limit was available. The NRSC's disclosure

reports show that it spent $505,570 in support of Coverdell for

the November 24 election in addition to spending $535,607 on his

behalf for the November 3 election. Therefore, in accordance

with the district court's November 14 order and decision, this

Office recommends that the Commission reopen MUR 3708, find

reason to believe that the NRSC and Stan Huckaby, as treasurer,

violated 2 U.S.C. S 441a(f) and approve the attached factual and

legal analysis and proposed letters to counsel for the

complainant and respondents. This Office makes no

recommendation regarding the Coverdell Senate Committee and its

treasurer since the district court's decision does not address

them and its order specifically directs the Commission to

initiate enforcement proceedings against the NRSC. See

Attachment 1 at 9.
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III. RECORNIENDATIONS

1. Reopen Matter Under Review 3708 for further proceedings
consistent with the district court's November 14, 1994
decision in DSCC v. FEC, Civil Action No. 93-1321 (HHG)
(D.D.C. NovemberTT4,T194).

2. Find reason to believe that National Republican Senatorial
Committee and Stan Huckaby, as treasurer, violated
2 U.S.C. S 441a(f).

3. Approve the attached Factual and Legal Analysis and the
attached letters to counsel for the complainant and
respondents.

/

General Counsel

Attachments:
1. District Court Decision & Order
2. Proposed Factual and Legal Analysis
3. Proposed Letters (2)



FEDERAL ELECT ION COMMISSION
, ASMI%GTO% 0 C 20,4

MEMORANDUM

TO.:

FROM:

DATE:

SUBJECT:

LAWRENCE P1. NOBLE
GENERAL COUNSEL

MARJORIE W. EMMONS/BONNIE J- ROSS

COMMISSION SECRETARY

DECEMBER 6, 1994

MUR 3701 - GENERAL COUNSEL'S REPORT
DATED DECEMBER 1, 1994.

The above-captioned document was circulated to the

Commission on Thursday, December 1. 1994 at 4:00 p.m.•

Objection(s) have been received from the

Commissioner(s) as indicated by

Commissioner Aikens

Commissioner Elliott

Commissioner Mcdonald

Commissioner McGarry

Commissioner Potter

Commissioner Thomas

This matter will be placed

the name(s) checked below:

XXX

XXX

on the meeting agenda

for Tuesday, December 13, 1994

Please notify us who will represent your Division before

the Commission on this matter.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) MUM 3708

National Republican Senatorial 
)

Comaittee and Stan Huckaby, )
as treasurer, and )

Coverdell Senate Committee and )
Marvin Smith, as treasurer )

CERTIFI1CATION

I, MarJorie W. EmmonS, recording secretary for the

r Federal Election Commission executive 
session on

-" December 13, 1994, do hereby certify that the Commission

c decided by a vote of 6-0 to take the following actions

with respect to MUR 3708:

S1. Vacate the dismissal in MUR 3708 and

reopen Matter Under Review 3708 for

further proceedings consistent 
with

the district court's November 14, 1994

(% decision in DSCC v. FEC, Civil Action

No. 93-1321 (HUG) (D.D.C. November 14,

1994).

2. Notify the National Republican Senatorial

Committee and Stan Huckaby, as treasurer,
and provide them fifteen days to respond.

(continued)



Page 2Federal Election Commission
Certification for MUR 3708

December 13, 1994

3. File a motion with Judge Harold H. Greene
seeking clarification of the Court's Order

as it relates to 2 U.S.C. S 437g(a)(8)(C).

Commissioners Aikens, Elliott, McDonald, McGarry,

Potter, and Thomas voted affirmatively 
for the decision.

Attest:

Date
retary of the Commission



FEDERALELECTION COMMISSION

December 16, 1994

Robert F. Bauer, Esq.
Judith L. Corley, Esq.
Perkins Coke
607 Fourteenth Street, N.W.
Washington, D.C. 20005-2011

RE: MUR 3708

Dear Mr. Bauer and Ms. Corley:

As you know, on November 14, 1994, the United States
District Court for the District of Columbia vacated the Federal
Election Commission's April 27, 1993 dismissal of Matter Under
Review ("MUR") 3708, the administrative complaint filed by your
client, the Democratic Senatorial Campaign Committee ("DSCC").
The district court remanded the enforcement matter to the
Commission with directions to conform with the court's
declaration that the dismissal was contrary to law within thirty
days from the court's order; to vacate its dismissal of the
DSCC's complaint; and to initiate appropriate enforcement
proceedings. On December 6, 1994, the court issued an
additional order which, inter alia, gave the Commission until
January 5, 1995, to conform to th-e November 14 order.

This is to notify you that on December 13, 1994, the
Commission voted to vacate its dismissal of MUR 3708 and reopen
the matter in accordance with the district court's order. You

will be notified as soon as the Commission takes final action on

this matter. In the interim, please be advised that the

statutory confidentiality provisions are once again in effect

unless and until the respondents notify the Commission in
writing that they wish the matter to be made public. See
2 U.S.C. SS 437g(a)(4)(B) and 437g(a)(12)(A).

If you have any questions, please contact Dawn M. Odrowski,
the staff attorney handling this matter, at (202) 219-3400.

Sincerely,
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FEDERAL ELECTION COMMISSION
• WASHINCION t)t 2 ORb

December 16, 1994

Jan Witold Saran, zsq.
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006

RE: MUR 3708
National Republican Senatorial

Committee and Stan luckaby,
as treasurer

Coverdell Senate Committee and
Marvin Smith, as treasurer

Dear Mr. Baran:

On November 14, 1994, the United States District Court for
the District of Columbia vacated the Federal Election
Commission's April 27, 1993 dismissal of Matter Under Review
("MUR") 3708, the administrative complaint filed by the
Democratic Senatorial Campaign Committee ("DSCC") against your
clients, the National Republican Senatorial Committee and the
Coverdell Senate Committee and their respective treasurers. The
district court remanded the enforcement matter to the Commission
with directions to conform with the court's declaration that the
dismissal was contrary to law within thirty days from the
court's order; to vacate its dismissal of the DSCC's complaint;
and to initiate appropriate enforcement proceedings. As you
know, the court issued an additional order on December 6, 1994
which, inter alia, gave the Commission until January 5, 1995, to
conform to the November 14 order. A copy of the court's
decision and orders is enclosed.

This is to notify you that on December 13, 1994, the
Commission voted to vacate its dismissal of MUR 3708 and to
reopen the matter in accordance with the district court's order.
Please submit within 15 days of your receipt of this letter, any
response which you believe is relevant to the Commission's
further consideration of this matter. If no response is
received within 15 days, the Commission may take further action
based on the available information.

This matter will remain confidential in accordance with
2 U.S.C. SS 437g(a)(4)(B) and 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public.



Jan Witold lSaranqsq.
Page 2

If you have any questions, please contact Dawn N. Odrovski,the staff attorney handling this aatter at (202) 219-3400.

General Counsel

Enclosure
District Court Decision & Orders
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WILEY, REIN & FIELDING

1776 K SThCE, N. W.

WASHINGTON, 0. C. *0006

(20) 4*9-7000

JAN WITOLD BARAN Decemb)er 28, 1994 FACSIMILE
(bOa) 429 -7049

(202 4 °330TELEX 246349 WYRN UR

Lawrence N. Noble, Esq.
General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Attn: Dawn M. Odrowskci

Re: MUR 3708 (National Republican Senatorial Committee
and Stan Huckaby, as Treasurer; Coverdell

- Senate Committee and Marvin Smith, as
Treasurer)

A
Dear Mr. Noble:

I am in receipt of your letter of December 16, 1994, notifying
the National Republican Senatorial Committee ("NRSC') and Stan
Huckaby, as Treasurer, and the Coverdell Senate Committee and
Marvin A. Smith, as Treasurer ("Respondents") that the Commission
vacated its dismissal of Matter Under Review ("MUR") 3708 on
December 13, 1994, and requesting that Respondents submit any
response which they believe may be relevant to the Commission's

S further consideration of this matter.

The Commission's letter arrived on December 19, 1994. Thus, a
response would currently be due on January 3, 1995. However, our
clients have not been available for consultation due to the
intervening holidays. As a result, we respectfully request an
additional twenty days to and including January 23, 1995, to
respond to the Commission's request.

Should the Commission deny this request, Respondent's refer
the Commission to Respondents' December 17, 1992, Response to the
Complaint in MUR 3708, to the Commission's own pleadings in
Democratic Senatorial Campaign Committee v. FEC, Civil Action No.
93-1321, and to footnote 3 of Judge Greene's November 14, 1994,
Opinion in this matter.

t2t~.



Lawrence N. Noble, REq.
Decembr 28, 1994
Paqe 2

We look forward to the Coiniission's favorable consideration 
of

this request.

Sincerely,



4 ' FDRLELECTION COMMISSION
'SHIN(.|I)N D( 2O4t|

December 29, 1994

BY FACSIMILE & FIRST-CLASS MAIL

Jan Witold Baran, Esq.
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006

RE: MUR 3708
National Republican Senatorial

Committee and Stan Huckaby,

as treasurer
Coverdell Senate Committee and

Marvin Smith, as treasurer

Dear Mr. Baran:

This responds to your letter dated December 28, 1994,

requesting an extension of 20 days to respond to the

Commission's reopening of MUR 3708 in accordance with the

district court's order of November 14, 1994. After considering

the circumstances presented in your letter, the Office of the

General Counsel has granted the requested extension.

Accordingly, your response is due by the close of business on

January 23, 1995.

If you have any questions, please contact me at (202)

219-3400.

Sincerely,

Dawn M. Odrowski
Attorney



WILEY, REIN & FIELDING

WASHINON, 0. C. O006

(108)489-7000

JA IODBRNJanuary 23, 1995 FAcsIMLE

JAN WTOLD ARAN(2o2) 429-7o49
(202) 429-7330 TELEX 246349 WYRN UR

Lawrence H. Noble, Esq.
General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Attn: Dawn M. Odrowski

Re: HUR 3708 (National Republican Senatorial Committee
and Stan Huckaby, as Treasurer; Coverdell
Senate Committee and Marvin Smith, as
Treasurer )

Dear Mr. Noble:

This letter constitutes a response to your letter of December
16, 1994, notifying the National Republican Senatorial Committee
(NRSC") and Stan Huckaby, as Treasurer, and the Coverdell Senate
Committee and Marvin A. Smith, as Treasurer ("Respondents") that
the Commission vacated its dismissal of Matter Under Review ("MUR")
3708 on December 13, 1994. You further requested that Respondents
submit any response which they believe may be relevant to the
Commission's further consideration of this matter.

While Respondents appreciate the opportunity to share their
views with the Commission, one cannot help pointing out that the
Commission could have obviated the need to seek Respondents'
advice. First, the Commission could have appealed the ruling in

Demoratc Snatria Camaia Comitee . FC, Civil Action No.
93-1321 (HHG) in order to vindicate itself as well as negate the
need to prolong this enforcement action. For unexplained reasons,
the Commission did not appeal. Second, the Commission could have
consented to the NRSC's Motion for Leave to Intervene in order to
allow the NRSC an opportunity to either seek reconsideration or to
appeal. However, unlike plaintiff DSCC, the Commission opposed the
NRSC's Motion thus barring timely appellate review of the FEC's
dismissal and the District Court's order. Having made these two
decisions, the FEC has put both itself and Respondents in this case
in a peculiar situation.



WILEY, REIN & FIELDING

Lawrence H. Noble, Esq.
January 23, 1995
Page 2

One result of this predicament is that, on the very same day
which the Commission issued its letter to Respondents, the
Commission also filed a Motion to Clarify in Democratic Senatorial
Campaiun Comittee v. FEC, Civil Action No. 93-1321 (HHG) seeking
guidance from the Court as to possible avenues the Commission may
take in HUE 3708 in light of the Court's November 14, 1994 Order.
Filing such a motion implies that the Commission itself does not
believe the Court's Order requires it to find reason to believe any
violation occurred in this matter, a position with which
Respondents agree.

~As indicated in NRSC's response to the Commission's Motion to
. Clarify, it is NRSC's position that by vacating the Commission's

original dismissal of HUE 3708 the Commission has complied with the
'0 Court's Order. That Order stated only that the "Commission shall

vacate its dismissal of the complaint of the Democratic Senatorial
-- Campaign Committee and it shall initiate appropriate enforcement

proceedings against the National Republican Senatorial Committee."
S November 14, 1994 Order. Simply by virtue of vacating its

dismissal of the complaint the FEC has in fact initiated an
.' "appropriate" enforcement action against the NRSC. Having complied
, with the Court's order, it is now appropriate for the Commission to

find no reason to believe or take no further action based on
S prosecutorial discretion.' Indeed, the General Counsel's Office,

in defending the Commission's dismissal of this action in the first

") instance, argued that prosecutorial discretion was an appropriate
, basis upon which to uphold the decision. Prosecutorial discretion

was not rejected by the Court as an appropriate basis from
S dismissal. Rather, the Court did not address that issue.

One ground for exercising prosecutorial discretion is the fact
that the NRSC requested and the Commission failed to issue an
Advisory Opinion with respect to the treatment of the 2 U.S.C.
S 441a(d) limit in connection with the November 24, 1992 election
for United States Senator from Georgia. The Commission need not
limit the exercise of its prosecutorial discretion to its failure
to issue an advisory opinion, however. Instead, the Commission can
rely on the fact that during the past two years it has dismissed
numerous enforcement actions on the grounds of prosecutorial

1' Specifically, the Court's opinion stated that "[i]n
fashioning an appropriate remedy, the Commission might take into
account its less than lucid action with respect to its decision
whether to issue an advisory opinion." November 14, 1994, Opinion

at 8, n.3.



WILEY, REIN & FIELDING

Lawrence 14. Noble, Esq.
January 23, 1995
Page 3

discretion. This includes several cases dismissed at the end of
1994 involving the 1992 election cycle in which the Commission did
not find reason to believe but simply took no action or those in
which the Commission did find reason to believe but nonetheless
took no further action. its, e~. Federal Election Commission
Press Release dated December 13, 1993; Federal Election Commission
Press Release dated July 6, 1994; and Federal Election Commission
Press Release dated December 20, 1994.

Having repeatedly relied on prosecutorial discretion as an
appropriate basis upon which to dismiss complaints prior to finding

D reason to believe, the Commission is obviously prepared to defend
itself in the general exercise of prosecutorial discretion against
any claim that it is arbitrary, capricious, or abusing its
discretion. This position is consistent with the Supreme Court's
holding in Heckler v. Chaney, 470 U.S. 821, 831 (1985) in which the

-- Court found that "an agency's decision not to prosecute or enforce,
whether through civil or criminal process, is a decision generally
committed to the agency's absolute discretion" given the "many
variables" that affect an agency's "proper ordering of its
priorities."

Respondents believe that there is no basis for the Commission
~to take any further action in this matter or to find reason to

believe that a violation occurred. Indeed, it would be unjustified
, and grossly unfair to Respondents for the Commission to make such a

finding under the circumstances. However, should the Commission
believe it necessary to find "reason to believe" in order to comply

~with the Court's order, which, as seen above, it is not, the
Commission should nonetheless take no further action at the same
time. The Commission has never taken the position that it is bound
to make a probable cause to believe finding, or even to pursue an
investigation in any action in which it has found reason to
believe. Thus, consistent with prior Commission precedent the
Commission may take no further action against the Respondents in
this matter even after an unwarranted finding of a violation. Any
decision to the contrary would result in the penalization of the
Respondents for the Commission's own failure to issue an Advisory
Opinion.

In sum, the Commission should take no further action in this
matter.

Sincerely,



FEDERAL ELECTION COMMISSION I

February 23. 1995
SENSTIV

TO: The CommissionSE ITV
FROM: Lawrence M. Nobi /

General Counsel/e

SUBJECT: MUR 3708 -- National Republican Senatorial Committee

On December 13, 1994, the Commission voted to vacate itsdismissal of this matter in accordance with an order by the U.S.District Court for the District of Columbia and to notify theNational Republican Senatorial Campaign Committee ("NRSC") of itsaction and give it 15 days to respond. In the meantime, onDecember 16, 1994, this Office, on behalf of the Commission, fileda Motion to Clarify with the district court. Specifically, themotion requests the court to clarify whether the Commission maycomply with its order by certifying that, after considering thecourt's opinion and the administrative complaint, it did not findreason to believe that the NRSC violated the Act, thereby allowingthe court to permit complainant, the Democratic SenatorialCampaign Committee ("DSCC") to bring its own action against theNRSC pursuant to 2 U.S.C. S 437g(a)(8)(C). An oral argument on
the motion was requested.

The NRSC filed a response to the Commission's notificationregarding the reopening of MUR 3708 on January 23, 1995, afterreceiving an extension. However, we are still awaiting a decisionby the district court on the motion to clarify. Both theDSCC and the NRSC have filed responses to the motion to clarify.Our reply was filed on January 6, 1995. We have as yet receivedno notification of any court action on our request for oral
argument or on the motion generally.

We will keep the Commission advised of further developments
in this matter.

Staff Assigned: Dawn M. Odrowski
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BEFORE THE FEDERAL ELECTION CONISIBON

InteMttro SENSITIVE
National Republican Senatorial )

Committee and 1) MUR 3708
Stan Huckaby, as treasurer, )

and)
Coverdell Senate Committee and )
Marvin Smith, as treasurer )

GENERAL COUNSEL'S REPORT

I. BACKGROUND

This matter was generated by an administrative complaint

filed by the Democratic Senatorial Campaign Committee ("DSCC") on

November 19, 1992. The DSCC alleged that the National Senatorial

Campaign Committee ("NRSC") violated the Federal Electton Campaign

Act (the "Act") by exceeding the coordinated party expenditure

limit of 2 U.S.C. S 441a(d)(3) in support of Paul Coverdell, the

Republican Senate candidate, in connection with Georgia's

November 3 general election and a runoff election held on

November 24, 1992.2 The DSCC's complaint was filed the same day

the Commission considered an Advisory Opinion Request from the

NRSC asking whether an additional Section 441a(d) limit was

1. James L. Hagen was treasurer of the National Republican
Senatorial Committee ("NRSC") at the time the DSCC filed its
administrative complaint in MUR 3708. Sonya Vazquez succeeded
him and was named as the treasurer respondent in the First
General Counsel's Report. Stan Huckaby is the NRSC's current
treasurer.

2. Georgia law requires a candidate for any office to win a
majority of the votes cast. Since no Senate candidate received
a majority of the vote for the U.S. Senate seat in the
November 3, 1992 general election, a runoff election was held on
November 24, 1992.

-~,4 ~-'*2~
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available for the November 24, 1992 election. The Commission

failed by a vote of 3-3 to approve the General Counsel's Final

Draft Advisory Opinion which concluded that no additional Section

441a(d) limit was available for the November 24 election. See

Commission certification dated November 19, 1992 for Advisory

Opinion Request 1992-39 and First Draft of Advisory Opinion

1992-39 dated November 18, 1992.

In considering the DSSC's complaint on April 27, 1993, the

Commission was equally divided on whether to approve the General

Counsel's recommendation to find reason to believe that the NRSC

had violated the Act. 3 Accordingly, the Commission unanimously

decided to close the file in MUR 3708. The Commissioners filed

Statements of Reason for their votes, and on June 25, 1993, the

DSCC filed suit in district court challenging the Commission's

dismissal of its administrative complaint.

The district court issued its decision on the merits in the

DSCC's lawsuit on November 14, 1994. DSCC v. FEC, Civil Action

No. 93-1321 (HHG) (D.D.C. November 14, 1994). Attachment 1. In

that decision, the district court held that the Commission's

dismissal of the DSCC's administrative complaint in MUR 3708 was

contrary to law. Specifically, the court held that the

3. The Commission also split 3-3 on the General Counsel's
recommendation to find no reason to believe that the Coverdell
Senate Committee and its treasurer violated the Act.
Commissioners McGarry, McDonald and Thomas supported a reason to
believe finding against the Coverdell committee based on the
view that amounts in excess of the permissible Section 441a(d)
limit constituted an excessive contribution. See Statement of
Reasons for MUR 3708 by Commissioners Thomas, Mcarry and
McDonald, dated May 25, 1993, at footnote 3.
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November 24, 1992 election was a runoff election under the plain

meaning of 11 C.F.R. S 100.2, and accordingly, that the Commission

erred in not finding reason to believe that the NRSC had violated

the Act when it expended funds in excess of the 441a(d) limit in

support of Coverdell. In accord with 2 U.S.C. S 437g(a)(8)(C),

the court ordered that the Commission conform to its declaration

that the dismissal was contrary to law within 30 days and ordered

the Commission to vacate its dismissal of MUR 3708 and to initiate

appropriate enforcement proceedings against the NESC. Attachment

1 at 9. The court subsequently gave the Commission additional

time, until January 15, 1995, to conform to its order when ruling

on several post-order motions filed by the NRSC.4

On November 29, 1994, the Commission deadlocked 3-3 on the

Office of General Counsel's recommendation to appeal the district

court decision, necessitating Commission action to conform to the

court's order. Accordingly, the Commission unanimously voted on

December 13, 1994, to vacate the dismissal in MUR 3708, to reopen

the matter consistent with the court's order and to notify the

NRSC of its actions, giving them an opportunity to respond.

Counsel for the NRSC and the Coverdell Senate Committee

("Respondents") filed a response on January 23, 1995, in which

they assert that it would be appropriate for the Commission to

find no reason to believe or to take no further action without

4. The NRSC, an amicus in the district court proceeding, filed
an Emergency Motion to Stay the November 14 Order, a Motion for
Leave to Intervene and a proposed Motion to Reconsider the
November 14 Decision and Order and Dismiss. The court denied
those motions on December 6, 1994.
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making a reason to believe finding based on the Commission's

prosecutorial discretion. Attachment 2.

Concurrently with the reopening of HUE 3708, on December 16,

1994, the Commission filed a motion with the district court

seeking clarification of the district court's order. The motion

requested the court to clarify whether the Commission could comply

with it. order by certifying that, after considering the court's

opinion and the administrative complaint, it was still unable to

find reason to believe that the NRSC violated the Act, thereby

allowing the court to permit complainant DSCC to bring its own

action against Respondents pursuant to 2 U.S.C. S 437g(a)(8)(C).

The district court denied the Commission's Motion to

Clarify, viewing it as a request to amend its order.

Attachment 4. The court ruled that "[tihe requested order would

be contrary to the intention of the Court in issuing its order

granting summary judgment in favor of the DSCC" and concluded that

since it resolved the issues in favor of DSCC "it would be

contrary to its Opinion to now permit the Commission to not find

that the Act was violated." Attachment 4 at .

The district court's November 14 decision constitutes the

law of this case. Thus, the General Counsel recommends that,

consistent with the court's decision and order, the Commission

find reason to believe that the NRSC violated 2 U.s.c. S 441a(f).

Additionally, since Respondents already have had an opportunity to

5. The Court did not address what sanctions, if any, it would
impose if the Commission continued to split 3-3 on whether there
was reason to believe the NRSC had violated the Act.
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respond and no investigation appears necessary, we also recommend
that the Commission enter into pre-probable cause conciliation and

approve the attached conciliation agreement.

II. ANALYSIS

In assessing whether the NRSC violated 2 U.s.C. S 441a(f) by

exceeding the permissible Section 441a(d) coordinated expenditure

limit for the 1992 general election, the district court examined

the Commission's regulations at 11 C.F.R. S 100.2. The court

first noted that 11 C.F.R. S 100.2(b) defines "general election"

as:

.an election which meets either of the
following conditions:

(1) An election held in even numbered years on
the Tuesday following the first Monday in November is
a general election.

(2) An election which is held to fill a vacancy
in a Federal office (i.e., a special election) and
which is intended to result in the final selection of
a single individual to the office at stake is a
general election...

It further noted that a "runoff election" is defined at

11 C.F.R. S 100.2(d), in pertinent part, as:

...(2) The election held after a general election
and prescribed by applicable State law as the means for
deciding which candidate should be certified as an
officeholder elect is a runoff election.

The court concluded that under the plain meaning of the

Commission regulations at 11 C.F.R. S 100.2, the November 24, 1992

election could be considered only a runoff election and not a

general election. Consequently, no additional Section 441a(d)(3)

limit was available. Attachment 1 at 5 and 7-8.
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Specifically, the court reasoned that the November 24

election did not meet the definition of "general election" found

at 11 C.F.R. S 100.2(b) but rather "fits far more snugly and

directly" into the definition of "runoff election" found at

11 C.F.R. S 100.2(d). Attachment 1 at 6 and 7. According to the

court, the November 24 election failed to qualify as a general

election since it was neither an election held on the Tuesday

following the first Monday in November as defined at

11 C.F.R. S l00.2(b)(1) nor was it held to fill a "vacancy" as

required in 11 C.F.R. S 100.2(b)(2). In the court's view, no

vacancy was created by the failure to elect a Senator in the

November 3 election because a vacancy occurs "when an office is no

longer occupied or when it is occupied by a person who has not

been authorized by the voters to fill that office, such as when

the elected officeholder dies or resigns." Attachment 1

at 6. The court found that neither of those situations existed in

Georgia in November 1992, noting that Wyche Fowler, the incumbent

Senator, had an "additional two months at minimum in which to

occupy the office." Id. Finally, the court reasoned that even if

the November 24 election could be viewed as an election to fill a

vacancy, that election better fit the definition of "runoff

election" since it was held after a general election and

prescribed by state law as the means for deciding which candidate

should be certified as officeholder elect. Attachment 1 at 6-7.

The court further determined that the regulatory scheme of

11 C.F.R. S 100.2 precluded the November 24 election from being

considered both a general election and a runoff election.

1~g~ -
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According to the court, Commission regulations expressly state

when the election definitions overlap. For example, 11 C.F.R.

5 100.2(f) states that a "special election" may be a primary,

general or runoff election. The absence of any similar statement

recognizing that a runoff election could also be a general

election was viewed by the court as "strong evidence" that such a

conclusion could not be reached. Attachment 1 at 7.

Thus, in light of the district court's determination that

the November 24 election was a runoff election, no additional

Section 441a(d)(3) limit was available. The NRSC's disclosure

reports show that it spent $509,570 in support of Coverdell for

the November 24 election in addition to spending $535,607 on his

behalf for the November 3 election. Since the total Section

441a(d)(3) coordinated expenditure limit available for the 1992

general election in Georgia was $535,607,6 the NRSC exceeded the

limit by $509,570.

Contrary to Respondents' suggestion, Attachment 2 at 2, the

mere act of vacating the prior dismissal and reopening this MUR

does not appear to be sufficient to comply with the court's

November 14 order.7 Indeed, the court's recent ruling issued in

6. This amount represents the combined Section 441a(d)(3)
limit available to the National Republican Committee and the
Republican Party of Georgia, both of whom apparently designated
the NRSC as their agent for purpose of expending these funds.

7. As noted, Respondents argue the Commission should find
no reason to believe or take no further action without making
a reason to believe finding based on prosecutorial
discretion. Respondents cite two grounds for this exercise
of prosecutorial discretion: the Commission's failure to
issue an Advisory Opinion regarding the availability of a
separate 441a(d) limit for the November 24 election and the

.... r
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connection with the Motion to Clarify explicitly states that "it

would be contrary to its Opinion to now permit the Commission to

not find that the Act was violated." Therefore, in accordance

with the district court's decision and orders, this Office

recommends that the Commission find reason to believe that the

NRSC and Stan Huckaby, as treasurer, violated 2 U.S.C.

S 441a(f) and approve the attached Factual and Legal Analysis.

Attachment 5.8

III. CONCILIATION

(Footnote 7 continued from previous page)
Commission's dismissal of various enforcement matters during
the last two years on grounds of prosecutorial discretion.
Attachment 2 at 2. Alternatively, Respondents argue that
these same factors would warrant taking no further action
should the Commission believe it necessary to find "reason to
believe" in order to comply with the court order.
Attachment 2 at 3.

8. No recommendation is made regarding the Coverdell
Senate Committee and its treasurer since the district court's

decision does not address them and its order specifically
directs the Commission to initiate enforcement proceedings

against the NRSC. See Attachment 1 at 9.
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IV. RECOMMENDATIONS

1. Find reason to believe that the National Republican
Senatorial Committee and Stan Huckaby, as treasurer,
violated 2 U.S.C. S 441a(f).

2. Approve the attached Factual and Legal Analysis.

3. Enter into pre-probable cause conciliation with the
National Republican Senatorial Committee and Stan
Huckaby, as treasurer, and approve the attached proposed
conciliation egreement and the appropriate letter.

Datei wec

~General Counsel

Attachments:
1. November 14, 1994 Court Decision & Order
2. NRSC's response to MUR 3708 reopening
3. FEC Motion to Clarify
4. March 3, 1995 Court Order Denying Motion to Clarify
5. Proposed Factual and Legal Analysis
6. Proposed Conciliation Agreement

Staff Assigned: Dawn M. Odrowski
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

National Republican Senatorial
Committee and
Stan Huckaby, as treasurer;

Coverdell Senate Committee and
Marvin Smith, as treasurer

) MUR 3708)

CERTI FICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on March 21,

1995, do hereby certify that the Commission decided by a

vote of 6-0 to take the following actions in MUR 3708:

1. Find reason to believe that the National
Republican Senatorial Committee and Stan
Huckaby, as treasurer, violated 2 U.S.C.
S 44la(f).

2. Approve the Factual and Legal Analysis
attached to the General Counsel's March 17,
1995 report.

3. Enter into pre-probable cause conciliation
with the National Republican Senatorial
Committee and Stan Huckaby, as treasurer,
and approve the proposed conciliation
agreement and appropriate letter as
recommended in the General Counsel's
March 17, 1995 report.

Commissioners Aikens, Elliott, McDonald, McGarry,

Potter, and Thomas voted affirmatively for the decision.

Attest:

Date
S cretary of the Commission
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FEDERAL ELECTION COMMISSION

'4' March 27, 1995

Jan Witold Saran, Esq.
Wiley, Rein & Fielding
1176 K Street, N.W.
washington, D.C. 20006

RE: MUR 3708
National Republican Senatorial

Committee and Stan Huckaby,
as treasurer

Dear Mr. Saran:

On December 16, 1994, the Federal Election Commission
notified you that, in accordance with a November 14, 1994
decision and order by the U.S. District Court for the District
of Columbia, it had voted to vacate its dismissal of MUR 3708
and reopen the matter. A copy of the court's decision and order
were forwarded to you at that time and you were afforded an
opportunity to respond.

On March 3, 1995, the district court denied the
Commission's Motion to Clarify the November 14 order. Thus,
upon review of the court's decision and orders and your
January 23 response, the Commission, on March 21, 1995, found
that there is reason to believe the National Republican
Senatorial Committee and Stan Huckaby, as treasurer, violated

2 U.S.C. S 441a(f). The Factual and Legal Analysis, which
formed a basis for the Commission's finding, is attached for

your information.

You may submit any additional factual or legal materials
that you believe are relevant to the Commission's consideration
of this matter. Please submit such materials to the General
Counsel's Office within 15 days of receipt of this letter.
Where appropriate, statements should be submitted under oath.
In the absence of additional information, the Commission may
find probable cause to believe that a violation has occurred and

proceed with conciliation.

In order to expedite the resolution of this matter, the
Commission has also decided to offer to enter into negotiations
directed towards reaching a conciliation agreement in settlement
of this matter prior to a finding of probable cause to believe.
Enclosed is a conciliation agreement that the Commission has

approved.
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If you are interested in expediting the resolution of this
matter by pursuing preprobable cause conciliation and if you
agree with the provisions of the enclosed agreement, please sign
and return the agreement, along with the civil penalty, to the
Commission. In light of the fact that conciliation
negotiations, prior to a finding of probable cause to believe,
are limited to a maximum of 30 days, you should respond to this
notification as soon as possible.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.S.C. $S 437g(a)(4)(B) and 437g(a)(12)(A) unless you notify

~the Commission in writing that you wish the matter to be made

public.

If you have any questions, please contact Dawn 11. Odroweki,
) the attorney assigned to this matter, at (202) 219-3400.

°" Since rely,

Chairman

Enclosures
Factual & Legal Analysis
Conciliation Agreement
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FEDERAL ELECTION COIMMISSION

FACTUAL AND LEGAL ANALYSIS

In the Matter of )
)

National Republican Senatorial ) MUR 3708
Committee and )

Stan Huckaby, as treasurer' )

I. BACKGROUND

This matter was generated by an administrative complaint

filed by the Democratic Senatorial campaign Committee ("DSCC") on

November 19, 1992. The DSCC alleged that the National Senatorial

Campaign Committee ("NRSC") violated the Federal Election Campaign

Act (the "Act") by exceeding the coordinated party expenditure

limit of 2 U.S.C. S 441a(d)(3) in support of Paul Coverdell, the

Republican Senate candidate, in connection with Georgia's November

3 general election and a runoff election held on November 24,

1992.2 The DSCC's complaint was filed the same day the Commission

considered an Advisory Opinion Request from the NRSC asking

whether an additional Section 441a(d) limit was available for the

November 24, 1992 election. The Commission failed by a vote of

3-3 to approve the General Counsel's Final Draft Advisory Opinion

1. James L. Hagen was treasurer of the National Republican
Senatorial Committee ("NRSC") at the time the DSCC filed its
administrative complaint in MUR 3708. Sonya Vazquez succeeded
him and was named as the treasurer respondent in the First
General Counsel's Report. Stan Huckaby is the NRSC's current

treasurer.

2. Georgia law requires a candidate for any office to win a
majority of the votes cast. Since no Senate candidate received
a majority of the vote for the U.S. Senate seat in the
November 3, 1992 general election, a November 24, 1992 runoff
election was held.
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which concluded that no additional Section 441a(d) limit was

available for the November 24 election. See Commission

certification dated November 19, 1992 for Advisory Opinion Request

1992-39 and First Draft of Advisory Opinion 1992-39 dated

November 18, 1992.

In considering the DSSC's complaint on April 27, 1993, the

Commission was equally divided on whether to approve the General

Counsel's recommendation to find reason to believe that the NRSC

had violated the Act. 3 Accordingly, the Commission unanimously

decided to close the file in MUR 3708. The Commissioners filed

Statements of Reason for their votes, and on June 25, 1993, the

DSCC filed suit in district court challenging the Commission's

dismissal of its administrative complaint.

The district court issued its decision on the merits in the

DSCC's lawsuit on November 14, 1994. DSCC v. FEC, Civil Action

No. 93-1321 (HHG) (D.D.C. November 14, 1994). In that decision,

the district court held that the Commission's dismissal of the

DSCC's administrative complaint in MUR 3708 was contrary to law.

Specifically, the court held that the November 24, 1992 election

was a runoff election under the plain meaning of 11 C.F.R.

S 100.2, and accordingly, that the Commission erred in not finding

3. The Commission also split 3-3 on the General Counsel's
recommendation to find no reason to believe that the Coverdell
Senate Committee and its treasurer violated the Act.
Commissioners McGarry, McDonald and Thomas supported a reason to
believe finding against the Coverdell committee based on the
view that amounts in excess of the permissible Section 441a(d)
limit constituted an excessive contribution. See Statement of
Reasons for MUR 3708 by Commissioners Thomas, M-'Garry and
McDonald, dated May 25, 1993, at footnote 3.
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reason to believe that the NRSC had violated the Act when it

expended funds in excess of the 441a(d) limit in support of

Coverdell. In accord with 2 U.S.c. S 437g(a)(8)(c), the court

ordered that the Commission conform to its declaration that the

dismissal was contrary to law within 30 days and ordered the

Commission to vacate its dismissal of MUR 3708 and to initiate

appropriate enforcement proceedings against the NRSC. The court

subsequently gave the Commission additional time, until

January 15, 1995, to conform to its order when ruling on several

I
post-order motions filed by the NRSC.4

In compliance with the court's order, the Commission

unanimously voted on December 13, 1994, to vacate the dismissal in

MUR 3708, to reopen the matter consistent with the court's order

- and to notify the NRSC of its actions, giving them an opportunity

to respond. Counsel for the NRSC and the Coverdell Senate

" Committee ("Respondents") filed a response on January 23, 1995, in

which they assert that it would be appropriate for the Commission

to find no reason to believe or to take no further action without

making a reason to believe finding based on the Commission's

prosecutorial discretion.

Concurrently with the reopening of MUR 3708, on December 16,

1994, the Commission filed a motion with the district court

seeking clarification of the district court's order. The motion

4. The NRSC, an amicus in the district court proceeding, filed
an Emergency Motion to Stay the November 14 Order, a Motion for
Leave to Intervene and a proposed Motion to Reconsider the
November 14 Decision and Order and Dismiss. The court denied
those motions on December 6, 1994.
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requested the court to clarify whether the Commission could comply

with its order by certifying that, after considering the court's

opinion and the administrative complaint, it was still unable to

find reason to believe that the NRSC violated the Act, thereby

allowing the court to permit complainant DSCC to bring its own

action against Respondents pursuant to 2 U.S.c. S 437g(a)(8)(C).

The district court denied the Commission's Motion to

Clarify, viewing it as a request to amend its order. The court

ruled that "[tihe requested order would be contrary to the

intention of the Court in issuing its order granting summary

judgment in favor of the DSCC" and concluded that since it

resolved the issues in favor of DSCC "it would be contrary to its

Opinion to now permit the Commission to not find that the Act was

violated." Thus, the district court's November 14 decision

constitutes the law of this case.

II. ANALYSIS

In assessing whether the NRSC violated 2 U.S.C. S 441a(f) by

exceeding the permissible Section 441a(d) coordinated expenditure

limit for the 1992 general election, the court examined the

Commission's regulations at 11 C.F.R. S 100.2. The court first

noted that 11 C.F.R. S 100.2(b) defines "general election" as:

•an election which meets either of the
following conditions:

(1) An election held in even numbered years on
the Tuesday following the first Monday in November is
a general election.

(2) An election which is held to fill a vacancy
in a Federal office (i.e., a special election) and
which is intended to result in the final selection of
a single individual to the office at stake is a
general election.
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It further noted that a "runoff election" is defined at

11 C.F.R. S 100.2(d), in pertinent part, as:

*..(2) The election held afterea general election
and prescribed by applicable State law as the means for
deciding which candidate should be certified as an
officeholder elect is a runoff election.

The court concluded that under the plain meaning of the

Commission regulations at 11 C.F.R. S 100.2, the November 24, 1992

election could be considered only a runoff election and not a

general election. Consequently, no additional Section 441a(d)(3)

limit was available. See Decision and Order dated November 14,

1994, in DSCC v. FEC, Civil Action No. 93-1321 (HHG) (D.D.C.

November 14, 1994) at pages 5 and 7-8 (cited hereafter as

"Decision at page ").

Specifically, the court reasoned that the November 24

election did not meet the definition of "general election" found

at 11 C.F.R. S 100.2(b) but rather "fits far more snugly and

directly" into the definition of "runoff election" found at

11 C.F.R. S 100.2(d). Decision at pages 6 and 7. According to

the court, the November 24 election failed to qualify as a general

election since it was neither an election held on the Tuesday

following the first Monday in November as defined at

11 C.F.R. S l00.2(b)(1) nor was it held to fill a "vacancy" as

required in 11 C.F.R. S 100.2(b)(2). In the court's view, no

vacancy was created by the failure to elect a Senator in the

November 3 election because a vacancy occurs "when an office is no

longer occupied or when it is occupied by a person who has not

been authorized by the voters to fill the office, such as when the
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elected officeholder dies or resigns." Decision at page 6. The

court found that neither of those situations existed in Georgia in

November 1992. noting that Wyche Fowler, the incumbent Senator,

had an "additional two months at minimum in which to occupy the

office." Id. Finally, the court reasoned that even if the

November 24 election could be viewed as an election to fill a

vacancy, that election better fit the definition of "runoff

election" since it was held after a general election and

prescribed by state law as the means for deciding which candidate

should be certified as officeholder elect. Decision at pages 6-7.

The court further determined that the regulatory scheme of

11 C.F.R. S 100.2 precluded the November 24 election from being

considered both a general election and a runoff election.

According to the court, Commission regulations expressly state

when the election definitions overlap. For example, 11 C.F.R.

S 100.2(f) states that a "special election" may be a primary,

general or runoff election. The absence of any similar statement

recognizing that a runoff election could also be a general

election was viewed by the court as "strong evidence" that such a

conclusion could not be reached. Decision at

page 7.

In light of the district court's determination that the

November 24 election was a runoff election, no additional

Section 441a(d)(3) limit was available. The NRSC's disclosure

reports show that it spent $509,570 in support of Coverde11 for

the November 24 election in addition to spending $535,607 on his

behalf for the November 3 election. Since the total Section
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441a(d)(3) coordinated expenditure limit available for the 1992

general election in Georgia was $535,607,~ the NRSC exceeded the

limit by $509,570.

Contrary to Respondents' suggestion, the mere act of

vacating the prior dismissal and reopening this MUR does not

appear to be sufficient to comply with the court's November 14

order.6 Indeed, the court's recent ruling issued in connection

with the Motion to Clarify explicitly states that "it would be

contrary to its Opinion to now permit the Commission to not find

that the Act was violated." Therefore, in accordance with the

district court's decision and orders, there is reason to believe

that the National Republican Senatorial Committee and

.! Stan Huckaby, as treasurer, violated 2 U.S.c. S 441a(f).

7-

N5. This amount represents the combined Section 441a(d)(3)
limit available to the National Republican Committee and the
Republican Party of Georgia, both of whom apparently designated
the NRSC as their agent for the purpose of expending these
funds.

6. As noted, Respondents argue the Commission should find
no reason to believe or take no further action without making
a reason to believe finding based on prosecutorial
discretion. Respondents cite two grounds for this exercise
of prosecutorial discretion: the Commission's failure to
issue an Advisory Opinion regarding the availability of a
separate 441a(d) limit for the November 24 election and the
Commission's dismissal of various enforcement matters during
the last two years on grounds of prosecutorial discretion.
Alternatively, Respondents argue that these same factors
would warrant taking no further action should the Commission
believe it necessary to find "reason to believe" in order to
comply with the court order.
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WILEY, REIN & FIELDING

776 K SrCc, N. W

WASHINGTON, 0. C. 20006

(202) 429-7000

JAN WlTOLO SARAN 

FACSIMILE(202) 429-730 April 18, 1995 (202) 429-7o49
TELEX 246349 WYRN UR

Lawrence M. Noble, Esq.
General Counsel
Federal Election Commission
999 E Street, N.W.

( Washington, D.C. 20463

'- Attn: Dawn H. Odrowski, Esq.
" Re: MUR 3708 (National Republican Senatorial

.j Committee and Stan Huckaby, as
Treasurer)

. Dear Mr. Noble:
I am in receipt of Chairman McDonald's letter of March4 27, 1995 notifying the National Republican SenatorialCommittee ("NRSC-) and Stan Huckaby, as Treasurer) ("Respondent",) that the Commission found reason to believe, that Respondent violated 2 U.S.C. S 441a(f) in Matter UnderReview ("HM") 3708 in light of the district court's decisionNand orders and enclosing a proposed conciliation agreement.
Respondent welcomes the opportunity to enter into pre-probable cause conciliation in this matter. In so doing,however, we wish to point out the following uniquecharacteristics attributable to this enforcement action andits accompanying litigation.

* The NRSC requested an Advisory Opinion fromthe Commission on the precise issue at question inthe enforcement matter. The Commission deadlocked3-3 and therefore did not issue an opinion.

* After likewise dismissing this enforcementaction 3-3, the matter was reviewed by a federaldistrict court judge who found that the Commission
had acted contrary to law in not finding aviolation against the NRSC. Nonetheless, the

:
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district court specifically stated that the
Commission should take into account its 3-3 vote
regarding the advisory opinion in fashioning a
remedy in this matter.

S The Commission deadlocked 3-3 in deciding
whether to appeal this matter to the United States
Court of Appeals for the District of Columbia
Circuit. Thus, no appeal was taken.

, • The Commission opposed the NRSC's Motion to
Intervene for the purpose of appealing this matter,

C" effectively blocking any possible appeal.

Furthermore, the Georgia state
legislature has amended its statute so that the general

- election is now decided by a plurality vote rather than by a
majority vote. Thus, it is unlikely that this situation ever

~will occur again even if litigated.

K)

Sincerely,

ML
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Lisa E. Klein, Esq.
Assistant General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 3708 (National Republican Senatorial
Committee and Stan Huckaby. as Treasurer)

Dear Ms. Klein:

Since then, on June
19, 1995, the United States Court of Appeals for the District
Columbia Circuit issued an opinion in General Electric v.
ZPA, 53 F.3d 1324 (1995) which fully supports Respondent's
position. In GE, the Court held that because the EPA did not
provide GE with fair warning of its interpretation of an EPA
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regulation, GE could not be "punished." Thus, the Court
prohibited the EPA from holding "GE responsible in any way--
either financially or in future enforcement proceedings--"
for the activity in question in that case. Id. at 1334.

In determining that GE did not receive fair notice the
court looked to the regulation's lack of clarity, internal
divisions regarding the application of the regulation, the
fact that the agency's other policy statements were unclear,
and the fact that the agency was itself "struggl~ing] to
provide a definitive reading of the regulatory
requirements." I4d. Each of these factors is equally, if not
more, applicable to this matter.

In this case, the NRSC asked for explicit guidance
regarding the application of the Federal Election Campaign
Act and FEC regulations. However, the Commission failed to
issue an advisory opinion. Unquestionably it failed to
provide adequate notice that this activity would later be
interpreted to violate the Act. Indeed, the Commission
subsequently did not find that the NRSC violated the Act.
But for the district court's decision in DSCC v.. FEC, which
was not appealed, the Commission would not have made a reason
to believe finding in this matter.

A copy of the GE opinion is enclosed for your reference.
Please contact me if you have any questions

Sincerely,

Jan Witold Baran

Encd.
cc: John Heubusch
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GENERAL ELJEC'RIC COMPANY.

w.
tINNED STATES ENVIRONMENTAL

PR&TE'IION AGENCY,

Unitd Stli Cor of Appeals
District of Columbia Cana

Argutd Feb. 3, 196.' eied May 12, 1965.

As ('orrecedm June 19, 1966.

Copay chre with viltn pol-
dense biphny iPCB) raulatiom tin-
dar Tai Sutanes Conttrol Act peiioe
for reie of order of E.fosnna Prte-
tion Agnc (EPA) imosn P2,000 fine.
The Court of Appeals Tatel, Circuit Judge,
hel that (I) EPA's iste rtto of regula-
Ursmadatigdisoslof dity PCB ao-
vetthrough inieaion as reurn mme-
dit incneralton of enir mitr draine
from trainformer, with no intervening distil-
helen, was psrn , but (2) E PA did not
podecompany with fair warning of its
ludrreain of reuato. which ere am-
ee,. and EPA threore could not hold con-

Ord rv accordingly.

'mng r e Law and Preceduwe

Polcy favoring deference to admiitra-
tieagqey's intpetto of its ownreua

1m is particuarldy important whr techni-
ealy complex statutory scheme is backed by
e.more omple x and cmprhesie set of

2. Admlnbstrative Law ad Precedee

Statutes 2192J(1)
Omrt of Appel may defer to agency's

rulag of sttt er where that reading
nel bte olm In astut reader,

0 where peiioe adne more plao.-
hi. reining of regulations than that offered

by agency, it as agency's choice that receives
substantial deference.

3. Administraie Law and Proceduare
413, 421.1

Through poic of deference to agency's
interpeato of its own regulations agen-
cies, not courts. retain control over which
pmislereadin ofregltin they wi
enforc, wh is appopiate, as it as agen-
d. not courts, that have technica expertise

and politcal authority to carry gut statutory

4. Helh nvlrem ent 2S.55.5)

Enir ea Prtcto Agency's
(EPA's) uuwpettiu of Toxic Substances

diate inierto of entire mitr drained
from tnsformer, with no intervening distil
lation, was permisile; EPA could permnsa-
bly condude that distillation wa type of
"disposal," it resnby asserted that disti-
lation was different in kind (romn mere pre-
incineration storage or trnprtation, far
which there w implicit permission, and it
permissibly conduded that regulation allow-
ing parties to process PCB. for pupoe of
dipoa exemption to "ume" regulations
whc did not autoriz partie to "dispose"
of PUB liquids except as authrie by dis-
posal regulations. Toxic Substances Control
Act, 1 6(e), as amended, 16 UJ..C.A.
* 2606(e); 40 C.F'.R. II 761.3, 761l0cX2),
761.60(a), (b)(1)(iXB).

See publicatio Words and Phrases
{or othe, judicial coutnuuon and de-
inmtm

5. Cssitutenal ILaw 19(.1)
Due pro euires that pate re-

ern fair notice before being deprived of
property. US .C.A. Coo.mn. 14.

6. Comtitutiemal Law m,$1& I )
Absent notice, such - where regulaion

anomt suffiiently dear t warn party of what
as expecte of it, agey may not deprive
party of property by Imosn eivil or cnnm-
nal liability. U.S.C. Comt.Amend. 14.

'I/I {

GENERAl, ELEC. CO. v. U11. E.P.A.
CbISE9 FM 1J24 an.t.£(fr i@e.i

7. Adminis~xtraiv Law and Proceda
~4 ,413

Mlthoegh agency must always provid
fair notie of its regulatory interpretations t
regulated pulic, in many ewes agency's pre
enforeement efforts to bring about compli
ance will provde adequate notice. U.S.C.A
Const.Amend. 14.
& Administrative Law and Precedhrn

@4OS, 413
SIf agency informs regulated party that ii

must seek permit for particular process, but
, party begins proessing without seeking per-

mit, agency's pre-vilto contact with reguJ-
lated party has provided requmate notice, and
Cou4rt of ,Appeal will enforce finding of lia-
bility as long as gency's interpretation of

Sregulation being enforced was permissibe.
U.SC.A. Conot,Amemd. 14.
g. Admna tir,. Law and Peedh

~4OS0 413, 423,1
If agency prvis so pe-enforement

warning effecely decidin to use itation
or other puJbmt - Inta means for

, lation, or for main its Interprtato dear,

ed party redvd or should have recidL

ale to kln , with esmtIli certaly,
stadard wih whc agency expect pat to
conform, then agey has fairly noife par-
ty of agey's Intepeain US.CA
Const.Amed. 14.
1elth and Knf nss 2L(L5)

(EPA) di net provide sacoe company
with adequat notie of EPA'Sneprtto
of Toni ubstaces Contro Ac reuals

hug daien and, dhas, EPA could not hold
compuny requen-ms either fianafhly or inflre enareement p roesdns o noncom-

pln~regulthteo appaenty permitted
diUtloni, regulations under EPA's inter-
, wu~d 9y~otuthoriZe on

re their face any steps between draining offui
and its incineration, even though suhsta

e were necessary, there had been diffrcuty in
[) even identifying portion or regulation applic-
- ble to dipoa of dirty solvent, there had
- been confusion at reioa level - to neceus-
- ty ofEPA auhofrtnaor distillation, p

cy statement on PCB "separation activities"
•did not provide sufficiently dear notice of

EPA's interpretaton and company's seeking
tpermit (or alternative method of disposing of

entire transformers did not establish that it
t.was on notice. U.S.C.A. Contmend. 14;

Toxic Substances Control Act, l§ 2--30, as
Iamended, 16 US.C.A. ii 2801-29;, 40

761.

Petition for Review of an Order of the
Environmental Protection Agnc.

Andrew ,J. Pincus, Washington, D)C, ar-
gued the cause, for petitioner. With him on
the briefs, were John J. Suilivan, John P.
Schmitz Wnaisgton DC. and Francs S
Blake, Schenectady, NY.

tice, Washigto, DC, argued the maze for
rsodn.With him on the brief wre
Lois J. Schifer, Aam. Atty. Gee., US. Dept
of Justice and Janus H. Curtin, AL¥y.. U.S.

and Rinsell M Yoag Washington, DC, en-
tered apaa

Before: WALD, SIL.BERMAN, and
TATEL, Circuit Judlges

TATEL, Circuit Judge:

The Envlrmuaeta Prtcto Agenc
fied the General Eletri ompny PhO
afer ocudn tha It had pr e pel.
chlornated biphenyl In a maimer not mtho-
rd uadr EPA'. lnpeato of its rp
lais~ We eomlude that EPA's intees
ton of those regulae. is pemahe b
bemuse the reuats did mt provid OG
wit fir wrning of the ag~ey' intrprta
tion, we vacate the finding of liabiity and set
aside the fine.

I i ill I I I -- _ _' mlm ,+

132S
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(,Eis Apparatus Service Shop in ('hain-
blee, (eorgn. demimeond large electric
trnsformers. Inside these transformers
was a "dielectric fluid" that contained high
concentration of polychlouinated biphenyls
("PCBs"), which are good conductors of ele-
tricity. PC'Is are also dangeous pollutants.
"(Ahmng the mos t stable chemicals known,"
they aure extremely pesitnt in the environ-
ment and have both ac'ute and chronic affects
on human health. 3 William H. Rodgers,

§~unna l a . a 461 (198 (in-3 uoton mania and citations omit-
Reonzn the dangers of PCBa.

('sges has required their regulation under
the Toxic Substances Control Act. 16 t.S.C.
55 2601-29 il988 &i Supp. V 1993) C'TSCAI,;
ieL at I 2606(e). Pursuant to TSCA. the
EPA promulgsaed detailed regulations igov
erigthe manfature, tue, and disposa of

(,l•. See 41 (.F.R pt 761 (1994).

Because (;E's traiuoriners were contai-
sated with Pt Bat, the company had to comly
wihthe diaposa requirements of 40 C.F R
* 761.10. Secion 761 IOb)(l) requires the
dipslof transformers by either incinerat-
ng the transforme, 40 C.F.R.

* 76l.A0(b~l~iMA), or by placing it into a
emica wast, landfil after the PCB-laced

dielectric fluid has been drained and the
j(i.a,,toneolr rinsed with a pC B sovet ii. at

GEcoethe "drain-and-ladil op
secio M.tl0(bN I JiBI

The drain-and landfill alternative required
GE to dispose of the 5iquid drained from the
transormer "in accordance with" the terms
of mceion761EW •). IaL Sine the dielectric
fluid contained extremely high concentrtin
of ICBs, the relevant provisio ofseto
761.60(a) wa seto (i), a caleb allscto

sphazeto liqwide conamina with moee
tha 560 part. per million 'ppss") of PCia.
Thi setio reuie thoe disposng of
these patclry derous, ,mteris to do
as sall by in,,eraiom is a aproved fadi-
igY. *1 C.F.R I "761.60(a). ia rd with
e~ ,W e4 GE iadmeraed the dieee-

tale md aftr drmm it from the trss-
Ifermes It then sosliad the tromr in
a Pt'B solvent --s this cms. freon--for 18

IRTER, 3d SERIES

hours, drained the contaminated solvent, and
immediately incinerated it a well.

In March, 1987. GF changed these proce
dures, beginning a process that ultimately
led to the EPA complaint in this case. While
GE continued to incinerate the deeti
fluid, it began a recycing proces that recov-
ered a portion of the dirty solvent through
distillation. After soaking the transformer,
GE poured the dirty solvent into a still that
heated the freon, boiling off about 908b of it.
The 10% of the liquid that was left, which
was highly contaminated with presumably all
the PCB that had been rinsed from the
transformer, was immediately incinerated.
Meanwhile, the vapor from the still was
cooled, recondensing into neary pure liquid
freon that contained less than the regulatory
trsodof 60o ppm PCIs and, as an admin-
istrative law judge later found, probably less

than the detectable level of 2 ppm. ,Se
G;e-vuJ Etectric Co, EPA Docket No.
TSCA-IV-8S-0016, 1992 TSCA LEXIS 2, at
"ES (Feb. 7, 199) (hereinafter AIJ Dor-
nio) GE then used thi recyced solvent to
rins other transformers.

GE and EPA agree that the regulations
require the incineration of the solvent. They
disagree about whether the intervening dis-
tifation and recycling process violated the
regulations EPA argues that section
761.0(bXI)(l)(B) requiredl GE to dispose of
all the dirty solvent "in accordance with the
requirements of (sec-tion 761.S0(aXI)]r-.e.,
by immediate incineration.
5 761.lO(bX1XIKGB). GE did not think that
section prohibited it from taking intermedi-
ate steps like distillation prior to incinerating
the PCIs To GE, distillation was permitted
by section 761.26(€}(2), which allows the pro

eing and distrbutaon of PCB "for pur-
poses of dieposa an accordance with the re-
quiremente of § 76110." 40 C.F.R.
* 761IcK2). GE believed that this section
suthoried intermediate processing "for pun-
pos of i l-preesur suh as disi-
latioui--s lon as it eunplied with the other
requirsnta of the PCB reuain like
those relating to the nmaa t of spill
storage and laeln of PCB maIteils-
EPA has not alee that GE's diiiMstion~
proess failed to comply with those require-

II I I II II I

~GENERAl, ElE('.
('t.5$ FMq ii;

ment&. In fact, as the AUJ later concluded.
I distillation reduced the amount of contami-

nated materials, thus producing environmen-
tal benefits.See AI.J lecision, 1992 ThCA
LEXIS 2, at "73.

Despite those benefits, E PA charged the
company with violating the PCB disposal
regulations'. After a hearing, an AU agreed

S and assessed a $25,000 rine. On appea, the

Environmental Appeals Board modified the
ALU's reasoning, but agreed with the diaposi-

S tion of the complaint adupheldth$200

penalty. See G;e~wvn Electric Co., TSCA
S Appeal No. 92-2a, 1993 TSCA LEXIS 266

(Envtl.App.lid., Nov. 1, 1993) thereinafter
S Appeal fkie l- in other proceedings, the

agency found the company liable for distil-
tion it performed in six other locations, but
suspended the fie for those violations pend-
ing the oute'ome of this appeal.

Ii.

Ill GE argues that EPA's complaint is
based on an arbitrary, capricious, and other-
wise impermissible interpretation of its regu-
lations. Se 5 U.s.c. § 'JUE(2)(A) (1988). To
prevail on this claim, GE faces an uphill

battle. We accord an agency's interpretation
of its own regulations a "high level of defer-
ence," acepting it "unless It is plainly
wrong." Gesevl Cd o Co i. OSH/tC? 880
F.2d 479, 493 (D.C.1.28) (lnterna puanc-
tuation and citatli m l d; am also Haz-
avdosa Waste ?'ul Con'il t ReiU
938 F.2d 1390, 1396 (D.C.Cir.1991) (court will
not reverse unless interpretatkon is "plainly
erroneous or inconsstnt with the regula-
ton" (internal puncuation and cttion omit-
ted)). Under this standrd, we must defer to
an agency interpretation so long as it Is
"logically consistent with the language of the
regulationlsl and .. serves a permible
regulatory function." Rol/ins EvML0 Seus,
Ihc. t EPA, 957 F.2d 649, 662 (D.C.Cir.
1991). The policy favoring deference is par-
ticularly imprtn where, as here, a teehini-
eally comple tatutory scheme is backed by
an even more complex an comprethensve
set of regulations. In such circumstances,
"the arguments for deference to adminitr-
tive expertise are at their strongest." Ply-
chialric hnt.L of" Washisgton, I) C" a

,'' ql9 6

,o 7]
S, kwika'r, 669 F.2d 812, 813-14 (D.C.Ct.190!); see aLso (Chevron, IS~A., Inc. a. Nat-
urn) Re.wnav'e Defense C'oeiL. 467 U.1.
I37, 865. 104 S.Ct. 2778, 2792, 81 l,.Ed.2d W

(Ig984).

(21 In adhering to this policy, we occa-
sionally defer to "permissible" regulatory in-
terpretations that diverge sin micnty from
what a first-time reader of the regulaions
might conclude was the "best" interpretation
of their lnguage. Cf. Ameircat ',d out

Emplye v. FIR4. 778 F.2d 860O, 8f6
(D.C.Cir.1966) ("As a court of review .. we

are not positioned to chos from plausible
readings the interpretation we think best."
(internal punctuation and citation omitted)).
We may defer where the agency's reading of
the statute would not be obviou to "the most
astute reader." Ro/inat 937 F.2d at 662.
And even where the petitioner advances a

more plausible reading of the regulations
than that offered by the agency, at is "the
agency's choic [that] receives substantial
deference." hld

(31 Through this policy of deference,
agencies, not counts retain control over
which permissible reading of the regulations
they will enforce. Appropriately so, since it
is die agencies, not the court, that have the
technial expertise and political authority to
carry out statutory mandates. See Chevron
467 U.S. at 864-616, 104 S.Ct. at 2792 -93.

(41 In this ems, EPA'S Appeals Board
concluded that section 761.60(bXl)(iXB) of
the regulations required GE to dispose of the
dirty solvent "in accordance with" a disposal
method approved under section 761.60(a).
Because distillation wa not such a method, it
concluded that GE had violated the regua-
tions. GE argues that EPA's reading of the
regulations is impermible becae all the
solvent was eventually incinerated, because
distillation is not a means of disposal but

proessing to occur prio to the ultimte
incineration. While GE's claims have merit,
they do not demonstrate that the agescy's
interpretation of this highly complex regula-
tory scheme is imprmissible.

+I
('0. v. UI. .E.P.A.24 (D-C-Ck i995



Bedi 761 6I1bMIIXiM3) requird the an-
dmmmof the duty seieet. GE argues

* I e wi t h tlw reurmn sine
d tJ esen wasn or ultimately would have

Ms incinerated: it immediatey incinerated
the concentrated PCB liquid left in the still,
while the "clean,"' distilled solvet woul also
be ineatetd-that in, eventuall incinerat-
elmns40 C.F.R. 9 761.1(b)), known as the
"ani4hto" provisos, required GE to
tenet the, dean sov as if it contained the

it hid big. n contact Se Rollis 7 F d

un thaeinealtom of the
drained frm the traone.

Whm GE is correct that neetion
'l.I0(b~l~iXB) doss not mexiiy impose
melt a requiremnt. the .aey' reading is

GEt esnupais that dstlaio coul not
have violated the dtional reqirment be-
m it in nt a scu of "dispsa" But

laed. "adr rlated to co t bass-

-.tk or emaflla PCI .' nd PI tin "

il lEPA to coudude that dMitlMlo
-m a type of dispml, an,. siam unction

'Nlia) dues not amhodee ditation as a
momf dqtoiLm~ t. esnehi that the pun-

em 'buided setion "J710(bXI(i)(B). After
mitiatim uarmly 9 o the

Uh davoded, tsl esee time in the
lSeim at nieiratio that EPA

hieuid sto 76i IX ) to re-

VmU,, oiE mt t the agusey' read-
h8 todd Ubagldy tinr d hrd of PCI

hemis, Imluh the to ragead tramo-

tatl of PCI Mqude to their incnertio
ie. E PA rn~ds, sot unesoal, that
saik "h tal" trusttset of the duty aol
m~ is hepicity a.ahised by the timl.

u I eotr the ae arus
- d i pe mon exists for dtil•-
Im, a puuin diem the psica stt.

•tion. According to GE. no implicit permus-
aen is necesary since ditllto merely
involves processing PCIs "for purposes of
disposal," and section 761.20c42) exlicitly
allows parties to proess JPCs "for purposes
of disposal." But the agency points out-
again, not unreasonably-that section
761.20(ce(2) is contained in and is an exemp-
tion to the "use" regulations. Thus, the
agency chain., although section 76l.20(cX2)
authrie "ue" of PCI., it does not autho-
riae parties to dispse of PCB liquids in any
way other than through those prcse au-
thormed by the disoa regtions.

Particularly in the context of this compre-
beawve and tedumicaly complex regultory
scheme, EPA's inepetto of the regula-
bourn is peemi__le. Although GE's inter-
pretation may also be reasonable, at stake
here is the proper disposal of a highly toxic
substance. We defer to the remonable judg-
meat of the agency to which Congress has
entrusted the developmnt of rules and regu-
latiosm to enwure its safe disposa.

Had EPA merely required GE to comply
wit is erpretation tisem wul be
over. Bit EPA also fowad a violation and
imoe fine. Even if EPA's regulatory

arguin the violation nd fne cannot be sus-
tamed eoment with fldaesa princples
of due puness becauseGE was never on
notce of the agency interprttio it was
fined for violating. It i to this issue that we
now tuz

Ill.

I5&6J Dam puce require tint partis
remve fai notic before bein deprivd of
propesty. S. Mulen d am C..um Hmnaove
RenA& ?ra C., 13 US. 31 l4t,70 &CLt

667,96 L.Ed. 865 (1950). The due pro-
ess dause thi "peet :.. deference
from vaiatn the aplcto of a regula-
tion that fails to give fair warning of the
eonduct it puohitit or require" Gaes&
For Ca a OSHRC; 790 F.2d 164, 166
(D.C.Cir.196). In the absee of notie--for
example, where the regulatio is not su-
ciently clear to warn a party abut what is
expected of it-an agency may not deprive a
party of prpry by imposing civil or crii-

GENERAl, EIEC. CO. v. I1. . E.P.A.
Cttein$ F.id 3324 (I1tC. Clr. 1iP9t)

nal liability. Of course, it is in the context of
criminal liability that this "no punishmnt
without notie"= rule is mostt commonly ap-
plied. See, e.g, I/sit, d States e. Nalounim
Iirr C'orp. 372 [I.S. 29, 32-,3, 83 S.('L 694,
5911, 9 IEd.2d 561 (1963) ("lriminal re-
sponsibility should not attach where one
could not reasonably understand that his con-
templated conduct is prsrie."). But as
long ago as 1968. we recognised this "fair
notice" requirement in the civil admiisr-
tive centext in Radio Athenut In. a. FCC;
we held that when sanctions are drastic-in
that case, the FCC dismissed the petitioner's
application for a radio station liense--"ele-
mentary fairnss compels clarity" in the
statements and regulatios setting forth the
actions with which the agency expects the

S public to comply. 401 F'2d 398 404
(D.C.Cir.1968); me a~so MacsUJ Telecom
i'Laa, inc. v. FCC, 815 F.2d 1661l, 1668
(D.C.Cir.1987) (describing FCC's legal duty
to provide adequate notice of requirements).
This requirement has now been thoroughly
"incorporated into administrative law." Sat-
stit Bvoadcaat x Co F(X, 62,4 F.2d 1, 3

(D.C.Cir.1987); see also Ro~m 907 F.2d at
664 n. 1, 666 (Edwards, J., dissenting in part
and concurring in part) (principle is not con-
siuonlbu bschornbook law in the
administrative context." and "simple princi-
ple of administrative law").

S17-4I Although the agency must always
provide "fair notice" of its regulatory inter-

S pretations to the regulated public, in many
cases the agency's pre-enforcement efforts to
bring about compliance will provide adequate

i notice. if, for example, an agency informs a

regulated party that it must seek a permit
for a particular process, but the party begins
processing without seeking a permit. the
a gency's pre-violatlon contact with the regu-
lated party hase provided notice, and we will
enforce a finding of liability as long as the
agency's interpretation was permissible. In

S some cases, however, the agency will provide
no pre-enforcement warning, effectively de
tiding "to use a citation (or other punish

S meritl as the initial means for announcing a

particular interpretation'--or for making its
interpretation clear. E.. Morti"' O.(S1IRC
499 I.S. 144, 16 8, III S.('t. 1171. II 1, 11:1
I, FEd 2d 117 '1991) me-singZ that '.-uch a uleci
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sismay rie a questooi about "the adequla-cy of notice to regulated parties"). 'this, GE
claim, is what happened here. In smeck
cases, we musat ask whether the regulatd
party received, or should have received, no-
I-ac of the agency's interprtation in the mot
obvious way of all: by reading thereua
tions. If, by reiwng the reultons and
other public statements issued by the agency,
a regulated party acting in good fai;thwol
be able to identify, with "ascertainable cot'-
tainty," the standards with which the aey
expets puaties to conform, then the algency
has fairly notified a petitioner of the agteys
interpretation. See Diamos Rooiug Ca v
OSHRC 628 F2d 646, 649 (5th Cir.1976).

Three recent cases in this circuit illustrate
the application of the fair notice rule to agen-
cy regulatory interpretations. Gates & Fer

C'o. v. OSHRC involved OStlA regulations
that required employers who were construct-
ing tunnels to provide emergency breathing
equipment for employees working on the
"advancing face" of the tunnel, and also re-
quired "isluch equipment (tel be on the
haulage equipment and in other areas where
employees might be trapped by smoke or
gas." "790 F.2d at 165 (citation omitted). An
OSHA investigator cited Gates & Fox for not
providing breathing equipment in an area in

which, while nowhere near an "advancing
face," employees might nonetheless have
been "trapped by smoke or gas." Id The
agency's Review Commission was unable to

agree on whether the regulation could be

read to require breathing equipment in such
areas. It compromised by finding a viola-
tion, although not a willful one. Writing for

the court, then-Judge Scalia concluded that
O8HA had not provided Gates & Fox with

"constitutionally adequate notice." Id at
156. Pointing out that the language of the
regulation regarding 'areas where employees
might he trapped" could "reasonably he read

to, refer only to areasg near an advancing

face," we hel that the regulation failed ton

"give fair notice" that breathing equipment
was necessary in nil areas where empfloyees
might he trapped.,( hi.lowever, we "ex

p~ress.'d no opinion on whether, in a non
penal context, the lagency'sl interpretation of

(the regldation might he permissihh.'" ht.

53 FEDERAL REPORTERR 3d1 SERIES, ii
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We I op the possblty that we

hae. dekrved to the agenc'y's interpre-
n ,at amrely required Gates & Fox to

-. suh apparatus and not punished ,t
uI after at had given notice of that require-

mant.
Is SatULe Hrizodcrnft ('a v. FC( the

FCC dismised Satellite's application for a
erowave radio station beause it was filed

in Wushington, D.C., not in Gettysburg, Pa.,
no the FC(C detemned the reuain to
requie. But the sprei regultio govrn-
lag the filing of the aplcto wm silent on
thme appropriat locaio to Ade, and other
umm offered -baoin and imnsa

adie 2 8PF.2dat a Amsing ar-
M"that the interpretation was permis-
oI, ruled that the Commismon should

not have dismised Satellite's application:
"iTIhe Commision through its regulatory
percannot, in effect. punish a member of
the regulated dla for reasonably interpret-
lag Commisson rules . The agency's in-
terpretation i1s entitled to deference, but if it
wishes to use that interpretation to cut off a
party's right, at must give full notice of ito
Inepeain." Id at 4.

Is Roilisa I's'me,stel/J S lnca In .
SPA U in this case, the EPA accused the
ptt or of faln rpry to miaserste a
mlvait tha • bad msed to rmm out esma-
esb-s thl cme esaeete Ilms--Ohat had

mn aned PUBs WI F.,2I at 651. The
asw t rule for riin ba. stated that

nolvent may be reused for decontami-
ntil at contains 6 ppn PCB. The

ablthen be dhposed ofm no PCB in
ass e wat I 6.(Ma)." Id (cittio
endled). Rollins rese the solentseel
trnm, but it never reached a maeetrWato o
10O ppm PCBs, and so Rolins disposed f the
asivmit in a way that was not TSCA-ap-
pve.An AU found a vilation f the
reglulate. but a second AU~ assessed no
Saa penalty becaue he thught the reg-
dlates "unclea" and that Rol.' isterpre-
tell. "arla definite plaubiity." Id On
apea w th e ageac, the reiwn off
-r eae that the reuato wa dear
-- a me, a 0 00fit Id at662.

we held that EPA's laterpreta-
tie, f the regulations was pemss .e we

'OR4TER, 3d SERIFES

agedwfhthe msmol ALl that the Iasn

that both ineprttions were reas~onable.
We also pointed out that "significant dis
agreement" existed among EPA's various of
ficca readng the proper interpretation of
the language. hId at 663. But Rollins had
failed to raise the due proes issue in his
briefs or before the agency, so we allowed
the violation to stand. Nonetheless, we con-
cluded that the ambiguity of the regulation
utfedrescinding the fine against Rollins

under "IBCA's mitigation provision, which ie-
qpuiredJ the agnc to take into ac'count the
"extent, and gravity of the violation the
degree of culpability, and such other matters
no justice may require" in setting the amount
of the penalty. /at at 664 (citing 16 IllS.C.
* 26(a(2B)). Dissenting in part, now-
Chief Judge Edwards concluded that Rollins
had adequately raised the "fair notuc" issue
and that the regulation cdearly did not pro-
vide fair notice. He would have vacated the
violation altogehe, thereby precluding the
EPA from using the violation as a basi for
increasdng fines against the company in later
liability pr'oceedings, Id, at 664-67 & n. 2.

1101 Unlike in Ro~zs. GE has dearly
raised the due proces "notice" issue in thi
e. Although we dfr to EPA's interpre-

tam readn l~o because it is
loicll cea~at with the language of the
reglationlal" Sousa, 90 F.2d at 652 we
must, because the agency imposed a fine.
nonetheless determine whether that interpre-
tatio is "ascertainably certain" from the
reuatos.m Dimn Roo lp 628 F.2d
at 649. As in Gatee & For and StUZLit
Bvoodca~i0 we conclude that the interpre-
tation is so far from a reasonable person's
undersandin of the reuain tha they
could not have fairly informed GE of the
agency' perspective. We therefore reverse
the agey's finding of liability and the relat-
edfine.

On their face, the regulations reveal no
nule or combination f rules proviing fair
notice that they prohibit prdsoa pro-
eem such as distilation To begin with,

such notice would be provded only if it was
"reasonaly comprhsil to peole of
good faith" that distillation is indeed a means

GENERAL ELEC. CO. v. US E.PA.
Cm33$ F.d 134 a.C.Ct. 1955)

of"dspsa. F S i 1 lsc8 (Dc.C.rp)in
It d 990 F-2d 135, 13to66, (~d.CCr )(n
otteal puctiton ciAtinprm ilons-adepai
omd, ie Whe EPAecn rmisl on m-
dude gf"ien th dsweingrlatory eisn-
oof "disposal," t hartistlation isoaemean
ofu dsposl suar hrctherizaion onerthed-
less sftay fard' fromthe co undertan
i o e u dsmen. CA Am4 F a n T
Mi184 (.o.Crv. ) notin tha4 the 1177,
118e(DCnir.1f th nting thiathed la"in-
meaning of "therm "disca rdd a"dis-")

• Apedo "of "thown awa," orgh "bo ned" .
S At perso "ofl god fasoth bl eM e ct dg9 t0lFa-

t13 w oul nro e asonably exect a distils
indat press wh dimnte ad as n
intended-to pearev the uliate deuctipon

S means of "disposa."

otonly do the regulations fail dearly to
brdistillation, they apparently permit it.

i Sectio 761.2IXX) permits processing and
, distribution of PCBs "for purpose of dispos-

al." This language would seem to allow par-
S ties to conduct certain pie-disposa proesses

without authorizaon as long as they facili-
tate the ultimate dipoa of PCBs and are
do~ne compliance with the requirements of

thsPart"--ie., in accordance with other rel-
eultion govern n the handling, la-

bellig, and trnprtto of PCBs.
B 761J0(e}(2). EPA argue--pernmalby, as
we cocue above-that the seto allows
partie to "use" PC!s in the described m-
ner, but that those uses must still comply
wit the dispoaml reqirementa of section
761.60, including the requirement that unau-
thorised methods of disposal receive a dma-
-oa permit from the agency. This permis-

sible interpretation, however, is by no means
the most obiousm interpretation of the regula-
tion, particularly since, under EPA's view,
section 761.20(eK2) would not need to exist at
all. If every proess "for purpoes of dispos-
al" also requires a disposal permit. section

S 761.20(cX2) does nothing but lull regulated
parties into a false sense of security by hint-
ing that their proessing "for purposes or
disposal" Is authorized. While the mere
presence of such a regulatory trap does not
reflect an irrational agency interpretation,
se Radio Athena, 401 F.2d at 404 ("(T]he
poesof interpretation as never completely

1831

devoid of surrie."), it obscurn the apsep%Intrpretaton of the regtion ssds*b
to covic us that GE did no have Mr
notice that distilaion wa prohibted.

GE pointa out that if section 76lce}) is
applied as EPA interprets it. the regulations
apparently would not authorie, on their face,
a ¥~ steps between the draining of the fluid
and its incineration even thugh suhstp
are dearly neessary. Drained fluids, for
example, must be stre and trmorted to
the incinerator. According to GE,seto
76120(cX2) provides explicit permissio for
these - proes whde wider
EPA's view, such incidental proees would
require permits. But the agency, hia never
imposed much a broad permit requirement on
tis type of nmaediae PCB "pressing."
To avoid this inconsistency, the agenc ar-
goes that while storage, trnpiain aid
other "processing steps that are truly insi-
dlental and neessary to the disposal methods
prerbed by the regulations" do require
authrzto other than that in section
761. (e)X,), authorization for such steps is
nonetheless "implicit" in seto 761.60's dis-
posal regulations Government Brief at 27.
Athough this trading is certinly persis-
ble, the agency presents it for the first timte
in this appeal, and it represent a further
stretchin of the regulionr reinforing our
conclusion that GE did not have fair noic of
the agency's interpretation. Indeed, the
agency itself has recognised that its interpre-
tation of seton 761.20(cK2) is not aparnt
It has recently propose newreuain
that would make this imlicit waiver for inci-
denta predmosal processing expiit by
"clarifying" section 761.2(cX2). Sa isos
al of Polyhiorinate Biphenyls, 50 F'ed.Reg.
62788, 62( (1994) (to be codifed at 4O
C.F.R. pt. 761) (proposed Dec. 6, 1994)

The location in which EPA has poed to
codify these new regulations adds to our
concern about the clarity of the presentons
The new regulation apply to section
761.20(e)X2), and are intended, according to
the agency, to "clarifyf ! how (I 761,20(cX2) !
apple to the disoala of all PCB." 60
Fed.Reg. at EI11 (emphasis added). To us,
this seems to contradict EPA's asrtion
here that section 761 .20(cX2) doe not apply
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if, as the agenc istres sction 7E1..cW2,
- m ihon the -ise" of pre-disposa

Sand that it is section 761.60 which
I ."pemits incidental processing.

thea the agen-y should have added the re-
cea laguae makin that permsso explic-
it to section 761.60, not to section
7'1I0(ecX2). By "clarifying' that sec'tion
761.20ce}2) fully authorizes incidental pre-
disposl activities, EPA lends support to
GE'. argument that, prior to the amend
rmata section 761l0(eX2) fully authorized all
pre-disposal proessing "for purposes of die-

et,"and that the company could not there-We e ben on notice of the agency's
interpretation.

Our conern about the regulations lack of
eiely is heightned by several additional
bie.First. G;E and EPA have had con-
siderable difficulty even identifyring which
prtion of seton 761.60(a) aplied to the
dpolof the dirty solvent. Seto
761I.(a) sts forth several different sets of
dsposal options dependng on the type of

atiatdmaterial ad its lee of con-
Im s As the A rfond t of th
dl proessm in this eme shoe that
1 d t solvet coaind PC, well in
-o 56N pp)m. The only portio of
ss~im 7Sl.60(a) that applie to audi highly
emsMd P(B materials in section
'ML.6~aXI}, which diecs without ecpin

tim of materia. As the ALJ
luetiml76l.Il~aK3), which wuld

sovntwth eomeeiratios between
pp, is not applbl in this cese.

&sA/ Ikeiusw 1g2 ThCA IEXIS 2, at
qff. Yet, EPA's origial complaint, the deci-
alao the Appeals Board, and EPA's brief
beoeti court all rely on section
MlA 8(KS) rat~her than (a)(l). Sgee Corn-
p~,EPA Docket No. TSCA-IV-89-0016
(May 12, 196), ix Joint Appendix (J.) at 14

'71I0I(aXS) as the only auhrie means of

LRiXI8 , at "25-26 & n. 16 (citing sectio
"M J0(aX3:) -m rele vat), Government Brief
at vi (labellin seto 76160(a)$) as a see-
tis,, upon which its, brief "rnipl redes').
GE did not discover this error until its reply

• brief. Suc confusion does rioc insjsr cnfi
dence in the clarity of the regulatory scheme

Second. as both (;hie & FoJ" and Rdi.
rec nied it is unlikely that regulations pro
vide adequate notice when different division.,
of the enforcing agency disagree about their
meaning. Such is the case here. In 19.84,
one EPA regional office concluded that com-
panies could distill PCB materials without
seeking additional authorization from the
EPA. .ee Letter from EPA Region IV to
American Industrial Waste, Inc. ( July 5,
1984), is J.A. at 99. Although GE never
proved it, the company asserted in its initial
replies to the agency that a second regional
office had told it the same thing. See letter
from GE Counsel to EPA (July 9, 1987), in
J. at 67. While we accept EPA's argument
that the regional office interpretation was
wrong, confusion at the regional level is yet
more evidence that the agency's interpreta-
tion of its own regulation could not possibly
have provided fair notice.

Finally, EPA's position regarding the basis
for GE's liability has subtiy shifted through-
out thi case. The agency initially premised
GE's liability on the company's failure to
seek a permit for the distillation process.
The original diacusaom between GE and
EPA, as well as the ALl's decision, pre-
smed that distillation euld be conducted
only with a permit issued under section
761.60(e), which provides for "alternative
methods" of destroying PCIs. 40 C.F".R
* 761.60(e). It is not at all obvious, however,
that section 761.60(e) provides authority to
isu permit for this distillation process:
the alternae methods of disposal approved
through section 761.60(e)'s process are ex-
pliiy authorized as alternatives only for
fluids governed by sections 761.60(aX2) and
(3), neither of which apply here because they
address the disposal of fiwda with PCB con-
centrtin much lower than the dirty solvent
in this case. And, as the Environmental
Appeals Board recognized, section 761.60(e)
only allows permits for alternative methods
of PUB "deatvictiom" and distillation is not
destruction, h,,t seaain lId (emphasi
added); ace Appea Ik~aio s 1902 ThCA
lEXIS 265, at "3-39. Recognizing the un-
certain regulatory source for the permit re-

GENERAL ELEC. CO. v. US E.P.A.
cilaa5$ F..d 1324 (D.C.Clk. 1905)

quirement the Apel Board was fored to
rejhect the AU 's analyis ad to conclude
that the permit provisions were irrelevant.
Id at "t9-41. Tins, even the agency's own
interpretive bodies were unable to dliscern
celmy whether the initial basis for GE's
liability-ailing to get a permit for distilla-
tio--was required or even provided for in
the regumlations. EPA can hardly hold GE
liable for adopting a reasonable alternative
reading of the regulations that alleviated this
confusion altogether.

Notwithstanding the lack of clarity in the
regulations themselves, the agency argues
that GE was nevertheless on notice of its
interpretation. It begins by pointing to a
policy statement on PCB "separation activi-
ties" issued in l9 , clinming that it provided
a suffrciently clear atatement of its belief that
distillation required agency approval. We
disgree. Although some lanuage in that
policy statement does appear to address so-
tivities like distillation, requiring further ap-
proval for "activities that can be construed to

S be part of, or an itiation of a dsoa

activty," the stateme.Cs primary focus is on

6-PCB-2 at 1 (August 16, 1iN8), is JLA. at
U Athe stntsomtmot85l t pee5d to

without EPA approval a mg as them Mq-

of, etc.) as ifthey a satala their oriina

A reasoabl intrrtto of this lanuage

neither intenddto nor" actualy avoids the

ble "wihout EPA appov as long as it is
handled i a mnner consitent with the PCB
reglations. GE's distillation wa ah a
p o ince the solvent was at all times
handled as if it cntained high concentrtin
of PUCs. EPA's contrary understanding of
the poic statement's lagug is not so
obvious that e conside GE to have had fair
notic f the agey's readin.

Nor are we persuaded by EPA's argument
that GE had actual notice of the regulatory
requirements before and during l98/Ts distil-

laio oe ssin. EPA relies onthe betlist In 1966 GE sought and reeie a o'
mit for maaen atv trnsformerias
proes which included d~lastio ha
permit, however, was for a process that was
an altete to the sugee~ed mehd of
disposn of ewe trnfomr undr ec-
tion 761.60(bXt). While GE sought a permit
for that alternative, its decision to do so doss
not mean that it knew EPA reqluired a per-
mlt for ditllto in itaelf. Nor did a
Ap l 967, leter rom E~pA regadin disi-
lation at GE's Cleveland facility provide GE
wih noic that it was viltn the regla
tion. Se Letter from EPA to GE (April 16,
1987), it J.A. at 66-66. That letter merely
said that distillation may require a emt
As we have already pointed out, whether
permits are required for distillain-e
alone authorized under the regulatious-is
somewhat uncertain, and the EPA has ar-
-here that the permit requirements are

irrelevant. Futeroe the letter does not
require GE to get a permit, as the AUJ
found, EPA "did not finally inform GE a
permit was require unti October 1, 1967,"

AUDciin 1998 TSCA LEXIS 2, at ~6
Equall Important. the April lette only
asedG to prvd additioa ifrmta
abut its dbuiatoa proese It did not sto-

direct GE to halt dkt.* prcsig sad,

of distmito are auhoied by the regda
ts.GE's raspome to the leter-that it

lesuvent the mean of disposal requrd by
section 761.60 oreso s the companys ar-
gument that it did not understand EPA to
mm that distillaion was impermisslek per
se. Se Letter from GE General Cowini to
EPA (July 9, 1967), is J.A. at 66-fl. Be-
cause all the fluids involved were ultimatel
incinerated, GE reasonaby believed that it
had complied with the reuatu and Usa
letter did not clarly put the company o
notic that the agnc believed otewie

We thus conclude that EPA did not pro-
vide GE with fair warning of its inteprt-

-ton of the reuatos Where, as here, the

9 L I ~ K ;.' t7 C ~ 6
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usllms and other poic statments ar
• -- ,'mar. the ipotiomers inqterreaion

ad wbeuy the aemcy itself- to pm,*~ a definite readi o(

- hmet "on motise if the qleacy's idti-

my tg be pul~d.d EPA tlnn may not
~i d GII vmpo le Imm way-eie 6l-- r a h i a e uhemt poeed-
Imp-h Ue mieus durind ma tki em.

ehidwe etl SPA'S imlerpretak-

-lan b -~~b, ' ,,evies, vumle the
Min. nai ,'~ o

n,medrn, ep .ao ih heou

busu
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Jan Witold Baran, Esq.
wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006

RE: MUR 3708
National Republican Senatorial

Committee and
Maureen Goodyear, as treasurer

Dear Mr. Baran:

As you know, based on a complaint filed with the Federal
Election Commission on November 19, 1992, and in accordance with
a decision and orders by the District Court of the District of
Columbia in DSCC v. FEC, Civil Action No. 1321 (HHG) (D.D.C.
November 14, 199'4 and March 2, 1995), on March 25, 1995, the
Commission found that there was reason to believe that your
clients, the National Republican Senatorial Committee and its
treasurer violated 2 U.S.C. S 44a(f).

On October 17, 1995, the Federal Election Commission
reviewed your September 8, 1995 counterproposal and failed to
accept it. Accordingly, this matte r will proceed to the next
stage of enforcement.

After considering all the evidence available to the
Commission, and in light of the District Court's decision and
orders, the Office of the General Counsel is prepared to
recommend that the Commission find probable cause to believe
that a violation has occurred.

The Commission may or may not approve the General Counsel's
recommendation. Submitted for your review is a brief stating
the position of the General Counsel on the legal and factual
issues of the case. Within 15 days of your receipt of this
notice, you may file with the Secretary of the Commission a
brief (ten copies if possible) stating your position on the
issues and replying to the brief of the General Counsel. (Three
copies of such brief should also be forwarded to the Office of
the General Counsel, if possible.) The General Counsel's brief
and any brief which you may submit will be considered by the
Commission before proceeding to a vote of whether there is
probable cause to believe a violation has occurred.

Celebratun th Comnmissions 20th Anni rsr

YESTERDAY. TODAY AND TOMO )RROW

DEDICATED TO KEEPING THE PUBLIC INFORMED



Jan Witold Sara~ sq.
SMUR 3708

Page 2

if you are unable to file a responsive brief within I5

days, you may submit a written request for an extension of time.
All requests for extensions of time must be submitted in writing

five days prior to the due date, and good cause must be
demonstrated. In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.

A finding of probable cause to believe requires that the

Office of the General Counsel attempt for a period of not less
than 30, but not more than 90 days, to settle this matter

through a conciliation agreement.

Should you have any questions, please contact Dawn M.
Odrowski, the attorney assigned to this matter, at (202)

219-3400.

Sincerely,

Lawrence P1. Noble
General Counsel

Enclosure
Brief

V
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
National Republican Senatorial ) MUR 3708

Committee )
Maureen Goodyear, as treasurer')

GENERAL COUNSEL'S BRIEF

I. STATEMENT OF THE CASE

On March 21, 1995, the Federal Election Commission found

reason to believe that the National Republican Senatorial

O Committee ("NRSC") and its treasurer (collectively,

-- "Respondents") violated 2 U.S.C. S 441a(f) by exceeding the

" coordinated party expenditure limit of 2 U.S.C. S 441a(d)(3) in

-- connection with the 1992 general election for U.S. Senate in

C Georgia. The Commission made its reason-to-believe finding

pursuant to a u.s. District Court decision and order which

declared the Commission's original dismissal of this

complaint-generated matter to be contrary to law and directed

the Commission to reopen the matter and initiate appropriate

O enforcement proceedings against the NRSC. The procedural

history of this matter, including the district court decision,

is described below.

II. PROCEDURAL HISTORY

This matter was initially generated by an administrative

complaint filed by the Democratic Senatorial Campaign Committee

1. The NRSC filed an amended statement of organization on

October 10, 1995 showing Maureen Goodyear as its new treasurer.
James L. Hagen was treasurer of the NRSC at the time of the

events at issue in this matter.
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("DSCC") on November 19, 1992, designated as Matter Under Review

("MUR") 3708. The DSCC alleged that the NRSC violated the

Federal Election Campaign Act (the 'Act") by exceeding the

coordinated party expenditure limit of 2 U.S.C. S 441a(d)(3) in

support of Republican Senate candidate Paul Coverdell in

connection with Georgia's November 3, 1992 general election and

a runoff election held on November 24, 1992.2 The DSCC's

complaint was filed the same day the Commission considered an

Advisory Opinion Request from the NRSC asking whether an

additional Section 441a(d) limit was available for the

November 24, 1992 runoff. At the time NRSC made its Advisory

Opinion Request, it had already made $535,607 in coordinated

party expenditures on behalf of Coverdell for the November 3

general election, the maximum amount available for a general

election pursuant to 2 U.S.C. S 441a(d)(3). The Commission

failed by a vote of 3-3 to approve the General Counsel's Final

Draft Advisory Opinion which concluded that no additional

Section 441a(d) limit was available for the November 24 runoff.

See Commission certification dated November 19, 1992 for

Advisory Opinion Request 1992-39 and First Draft of Advisory

Opinion 1992-39 dated November 18, 1992.

In considering the DSSC's complaint on April 27, 1993, the

Commission was again equally divided on whether to approve the

General Counsel's recommendation to find reason to believe that

2. In 1992, Georgia law required a candidate for any office to
obtain a majority of the votes cast in order to win an election.
Since no Senate candidate received a majority of the vote for
the U.S. Senate seat in the November 3, 1992 general election, a
runoff election was held November 24, 1992.
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the NRSC had violated the Act. Accordingly, the Commission

unanimously decided to close the file in MUR 3708. The

Commissioners filed Statements of Reason for their votes, and on

June 25, 1993, the DSCC filed suit in district court challenging

the Commission's dismissal of its administrative complaint.

The district court issued its decision on the merits in the

DSCC's lawsuit on November 14, 1994. DSCC v. FEC, Civil Action

No. 93-1321 (HHG) (D.D.C. November 14, 1994). In that decision,

the district court held that the Commission's dismissal of the

DSCC's administrative complaint in MUR 3708 was contrary to law,

and in accordance with 2 U.S.C. S 437g(a)(8)(C), ordered the

Commission to conform to its declaration within 30 days, to

vacate its dismissal of MUJR 3708 and to initiate appropriate

enforcement proceedings against the NRSC.3

In compliance with the court's decision and order, the

Commission unanimously voted on December 13, 1994, to vacate its

dismissal of MUR 3708, to reopen the matter consistent with the

court's order and to notify the NRSC of its actions, giving them

an opportunity to respond. Concurrently with the reopening of

MUR 3708, on December 16, 1994, the Commission filed a motion

with the district court seeking clarification of the district

court's order. The motion requested the court to clarify

whether the Commission could comply with its order by certifying

3. The NRSC, an amicus in the district court proceeding, filed
an Emergency Motion to Stay the November 14 Order, a Motion for
Leave to Intervene and a proposed Motion to Reconsider the
November 14 Decision and Order and Dismiss. The court denied
those motions on December 6, 1994 and gave the Commission
until January 15, 1995 to conform to its November 14 order.

- -, ---- ~-.--
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that, after considering the court's opinion and the

administrative complaint, it was still unable to find reason to

believe that the NRSC violated the Act, thereby allowing the

court to permit complainant DSCC to bring its own action against

Respondents pursuant to 2 U.S.c. S 437g(a)(8)(C).

The district court denied the Commission's motion to

clarify on March 2, 1995, viewing it as a request to amend its

order. The court ruled that "(tihe requested order would be

contrary to the intention of the Court in issuing its order

granting summary judgment in favor of the DSCC" and concluded

that since it resolved the issues in favor of DSCC "it would be

contrary to its Opinion to now permit the Commission to not find

that the Act was violated." Consequently, on March 21, 1995 the

Commission found reason to believe that the NRSC and its

treasurer violated 2 U.S.C. S 441a(f).

III. ANALYSIS

A. Lay

Section 441a of the Federal Election Campaign Act of 1971,

as amended ("the Act"), sets forth limits on contributions that

can be made to candidates and their authorized political

committees as well as expenditures that can be made by party

committees in connection with certain elections. See

generally, 2 U.S.C. S 441a. Specifically, the Act prohibits

multicandidate political committees, including party committees,

from making contributions to authorized committees "with respect

to any election for Federal office," which in the aggregate,

exceed $5,000. 2 U.S.C. S 441a(a)(2)(A). This limitation on
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contributions applies separately with respect to each election.

2 U.s.• S 441a(a)(6)• In addition to contributions, national

and state political party committees may each make limited

expenditures "in connection with the general election campaign"

of a candidate for federal office who is affiliated with such

party. 2 UO.S$ 441a(d)(3); 11 C.F•R. S 110.7(b). The

expenditure limit for election to office of Senator is the

greater of $20,000 or 2 cents multiplied by the voting age

population of the state in which the candidate is running.

2 U.S.C. S 441a(d)(3)(A)• Annual increases in the expenditure

limit are based on a formula set forth at 2 U.S.C.

S441a(c). The 1992 limit for the United States Senate general

election campaign in Georgia was $267,803.52. Political

committees are prohibited from knowingly making expenditures in

violation of the Act. 2 U.S.C. S 441a(f).

The Act defines "election" in pertinent part as "a general,

special, primary or runoff election." 2 U.S.C. S 431(l)(A).

Although the Act does not define "general election," Commission

regulations define it as:

•an election which meets either of the
following conditions:

(1) An election held in even numbered years
on the Tuesday following the first Monday in November
is a general election.

(2) An election held to fill a vacancy in a
Federal office (i.e., a special election) and which is
intended to result in the final selection of a single
individual to the office at stake is a general
election.

11 C.F.R. S 100.2(b). A special election is one held to fill a

vacancy in a Federal office and may be a primary, general or
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runoff election. 11 C.P.R. S 100.2(f).

A runoff election, in turn, is defined, in pertinent

part, as:

•(2) The election held after a general
election and prescribed by applicable State law as the

means for deciding which candidate should be certified
as an officeholder elect, is a runoff election.

11 C.F.R. S 100.2(d)(2).

B. nalysis

The district court's November 14, 1994 decision constitutes

the law of this case. In assessing whether the NRSC violated

2 U.S.C. 5 441a(f), the court examined the Commission's

definitions of "general election" and "runoff election" found at

11 C.F'.R. 5 100.2 and concluded that under the plain meaning of

those regulations, the November 24, 1992 election could be

considered only a runoff election and not a general election.

Consequently, the court determined that no additional Section

441a(d)(3) limit was available. See Decision and Order dated

November 14, 1994, in DSCC v. FEC, Civil Action No. 93-1321

(HHG) (D.D.C. November 14, 1994) at pages 5 and 7-8 (cited

hereafter as "Decision at page ").

In reaching its conclusion, the district court reasoned

that the November 24 election failed to qualify as a general

election since it was neither an election held on the Tuesday

following the first Monday in November as defined at 11 C.F.R.

S 100.2(b)(1) nor was it held to fill a "vacancy" as required in

11 C.F.R. S 100.2(b)(2). Decision at 6. In the court's view,

no vacancy was created by the failure to elect a Senator in the

November 3 election because a vacancy occurs "when an office is
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no longer occupied or when it is occupied by a person who has

not been authorized by the voters to fill the office, such as

when the elected officeholder dies or resigns." Id. The court

found that neither of those situations existed in Georgia in

November 1992, noting that Wyche Fowler, the incumbent Senator,

had an "additional two months at minimum in which to occupy the

office." Id. Further, the court reasoned that even if the

November 24 election could be viewed as an election to fill a

vacancy, that election "fits far more snugly and directly" into

the regulatory definition of "runoff election" since it was held

after a general election and prescribed by state law as the

means for deciding which candidate should be certified as

officeholder elect. Decision at pages 6-7.

The court further determined that the regulatory scheme of

11 C.F.R. S 100.2 precluded the November 24 election from being

considered both a general election and a runoff election.

According to the court, Commission regulations expressly state

when the election definitions overlap. As an example, the court

cited to the definition of "special election" at 11 C.F.R.

S 100.2(f) which states that a "special election may be a

primary, general or runoff election." Decision at 7. The

absence of any similar statement recognizing that a runoff

election could also be a general election was viewed by the

court as "strong evidence" that such a conclusion could not be

reached. Id.

In light of the district court's determination that the

November 24 election was a runoff election, no additional
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Section 441a(d)(3) limit was available. The NRSC's disclosure

reports show that it spent $509,570 in support of Coverdell for

the November 24 election in addition to spending $535,607 on his

behalf for the November 3 election. Since the total Section

441a(d)(3) coordinated expenditure limit available for the 1992

general election in Georgia was $535,607,~ the NRSC exceeded the

limit by $509,570.

Therefore, based on the foregoing and in accordance with

the district court's decision and orders, this Office recommends

that the Commission find probable cause to believe that the

National Republican Senatorial Committee and Maureen Goodyear,

as treasurer, violated 2 U.S.C. S 441a(f) by making excessive

coordinated party expenditures in connection with the 1992 U.S.

Senate election in Georgia.

IV. GENERAL COUNSEL'S RECOMMENDATION

Find probable cause to believe that the National Republican
Senatorial Committee and Maureen Goodyear, as treasurer,
violated 2 U.S.C. S 441a(f).

Date Lawrence K ob4e 6-
General Counsel

4. This amount represents the combined Section 441a(d)(3)
limit available to the Republican National Committee (WRNC) and
the Republican Party of Georgia ("RPG"). Both the RNC and the
RPG apparently designated the NRSC as their agent for the
purpose of expending these funds.
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WASIHINGTON, 0. C. 30006

(808) 480-7000

JAN WITOLD BARAN

(202) 429-7330

November 9, 1995 7ACSIMLC
(202) 489-7049

Ms. Marjorie W. EmmonsCommission Secretary
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 3708 (National Republican
Senatorial Committee and
Maureen Goodyear. as Treasurer}

Dear Ms. Emmons:

Enclosed please find the original and ten copies of the
Respondent's Brief in the above-captioned matter tiled
pursuant to 11 C.F.R. S 111.16(c).

Sincerely,

cc: Maureen Goodyear
Lawrence H. Noble (3 copies)

C~
*

4~. ~
I~I',I~



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter Of )
)

National Republican Senatorial ) MUR 3708
Committee and Maureen Goodyear, )
as Treasurer )

RESPONDENT'S BRIEF

The undersigned counsel, on behalf of the National

Republican Senatorial Committee and Maureen Goodyear, as

Treasurer ("Respondents") hereby file this Respondent's Brief

in response to the General Counsel's Brief of October 24,

1995g. The General Counsel's Brief recommends that the

Commission find probable cause to believe that Respondents

violated the Federal Election Campaign Act of 1971, as

amended ("Act"). Respondents urge the Commission to reject

this recommendation and to take no further action in this

matter.

Respondents incorporate in this response each of its

previous responses with respect to this matter. Nonetheless,

Respondents wish to highlight several pertinent facts which

relate to this case.

1) The NRSC requested an advisory opinion from the FEC
regarding whether it would be permitted to make
coordinated expenditures with respect to the
November 24, 1992 election in Georgia. The
Commission failed to issue an opinion. It was only
subsequent to this action that the NRSC made any
expenditures in connection with the November 24,
1992 election.

Maureen Goodyear was not the Treasurer of the NRSC
at the time of the activity in question.
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2) Consistent with its failure to issue an advisoryopinion the Commission also failed to make a reason
to believe finding against the NRSC in recognition
that it had failed to notify the NRSC that making
these coordinated expenditures would constitute a
violation of the law and as an exercise of its
prosecutorial discretion. 2

3) The Commission subsequently made a reason to
believe finding against Respondents only after
being ordered to do so by the district court in
DSQ .FjC, Civil Action No. 1321 (HHG) (D.D.C.
November 14, 1994 and March 2, 1995). Based on the
pleadings before the District Court it is
Respondents' understanding that this reason to

O believe finding does not represent the position of
(a majority of the Commission.

.4) The Commission failed to appeal the district
court's ruling and effectively blocked the NRSC

-- from appealing that ruling.

CW5) The NRSC has cooperated with the Commission in
attempting to settle this case prior to probable
cause

Furthermore, Respondents note that this has become a

perfunctory matter. The General Counsel's Brief is basically

c a recitation of the Commission's Factual and Legal Analysis

in this matter. There have been no new developments, quite

simply because the Commission refused to appeal the district

court's decision. Unfortunately for all parties involved,

2 interestingly enough, Respondents note that the

three Commissioners recently released a Statement of Reasons
in an enforcement action explaining that in their view the
Commission could not proceed in the enforcement action
because the Commission had voted 3-3 on the same issue with
respect to an Audit. See Statement of Reasons in M4UR 4192.
These Commissioners appear to be taking the opposite position
with respect to this matter.



the Commission gained nothing by tailing to appeal this case,

but rather is repeating history. Once before the Commission

failed to appeal a district court's order and then sued the

NRSC after conciliation failed. The Court of Appeals

reversed the district court, finding that no deference was

due the district court order, and examined the Commission's

initial decision. See FEC v. NRSC, 966 F.2d 1471 (D.C. Cir.

1992). Thus, should this matter also proceed further, there

~will be no deference to the district court in the end.

Rather the Commission's initial decision not to find reason

to believe will be scrutinized.

~Against this background, the sole basis of the General

~Counsel's recommendation is the district court's ruling in

SC v FC However, the district court ordered the FEC to

~vacate its dismissal and initiate appropriate enforcement

proceedings. DSCC v. FEC Order at p.9. In seeking

clarification of that order the district court addressed

whether it was necessary for the FEC to find "reason to

believe" the NRSC violated the Act and found that the

Commission would be acting contrary to its opinion if it did

not make a reason to believe finding. See DSCv.FC March

3, 1995 Order. The district court did not, however, compel

the FEC to make a probable cause to believe finding nor does

the General Counsel's Brief suggest that the FEC is required
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to make such a finding. The fact is that the Commission is

not so required.

In sum, by making under compulsion a reason to believe

finding, the Commission has fully complied with the district

court's order in DSCC v. FEC. A probable cause vote is not

necessary. Rather, the Commission may now, and should now

vote to take no further action with respect to this matter in

the exercise of the Commission's prosecutorial discretion as

is its common practice. Given the procedural history of this

case, taking no further action is the only equitable

resolution to this matter.

Sincerely,

anWtold Baran
Counsel for the National
Republican Senatorial Committee
and Maureen Goodyear, as
Treasurer

November 9, 1995
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BEFORE THE FEDERAl. ELE'TION COMMISSIONNNZ9 2 sr'95
In the Matter of)

)
National Republican Senatorial Committee and ) MUR 3708
Maureen Goodyear, as treasurer'

GENERAl. COUNSEL'S REPORT SENSITIVE

!. BACKGROUND

On October 17, 1995, the Commission considered and failed to accept Respondents'

pre-probable cause counteroffer in this matter which provided for admission of a violation but no

civil penalt'. Accordingly, this Office sent Respondents a General Counsel's Brief notifying

them of our intent to recommend that the Commission find probable cause to believe that they

',iolated 2 U.S.C. § 441a(f) by exceeding the coordinated party expenditure limit in connection

wvith the 1992 U.S. Senate election in Georgia Respondents submitted a response to the General

Counsel's Brief on November 9, 1995. Attachment I.

I1. ANALYSIS (The General Counsel's Brief dated October 24, 1995 is incorporated
herein by reference.)

Respondents contend that the Commission has fully complied with the District Court's

remand order in DSCC v. FEC2 by making a reason to believe tinding in this matter and should

now exercise its prosecutorial discretion and take no further action. Attachment 1 at 4. In

support of their position, Respondents assert that the District Court, "'did not. ., compel the FEC

to make a probable cause to believe finding". Attachment I at 3. Respondents also reiterate

their earlier argument that the procedural history of this case warrants an exercise of

prosecutorial discretion to take no further action. Attachment ! at 1-3.

The NRSC filed an amended Statement of Organization naming Ms. Goodyear as its new
treasurer on October 1 0, 1 995.

2 Civil Action No. 1321 (HHG) (D.D.C. November 14, 1994).
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The [)istrict (Court s decision declaring the Commission's dismissal of this case to by

contrary to law concluded that under the plain meaning of Commission regulations, the

November 24, 1992 election in Georgia was a runoff and thus, the Commission "'erred in not

finding that the NRSC violated the Act" when it spent in excess of $535,608. See November 14,

1994 decision by Judge Harold Greene in DSCC v. FEC at 8. Given the Court's unequivocal

conclusion, a failure to find probable cause to believe that a violation occurred could be

-construed as inconsistent with the District Court's decision. Respondents" assertion that the

[)istrict Court did not compel a probable cause tinding when it ruled on the Commission's

Motion to Clarity is un persuasive since the issue before the Court in that Motion concerned only

r,,,, the (ommission s ability to not make a reason to believe finding. No question concerning

-- probable cause was before the Court. If any conclusion about a probable cause finding can be

(-N,
extrapolated from the Court's March 3 order, we believe it is the exact opposite of the position

.,, taken by Respondents. The Court's statement that "" ..it would be contrary to its (November

',,1- 1994] Opinion to now permit the Commission to not find that the Act was violated" suggests

,0
that a probable cause finding, like a reason to believe finding, is necessary'. See March 3, 1995

>, Order at 2.

Although we believe a probable cause finding is necessitated by the District Court's

orders and decision, the Court clearly left to the Commission the issue of what an appropriate

remedy for the violation would be in light of the procedural history of this case.. See e~g.,

March 3, 1995 Order at 2 (". .. the fairness issue could be addressed by the Commission when it

considered what penalty would be appropriate"). Thus, after making a probable cause finding,



the C.ommission max attempt to resol\e this matter through a conciliation agreement ith a

token or no civil penalty or by taking no further action.

Based on the District Court's decision and orders, therefore. v~e recommend that the

Commission find probable cause to believe that the National Republican Senatorial Committee

and Maureen Goodyear as treasurer iolated 2 U.S.C § 441a(f) Moreo~er, xse continue to

believe the best course is to attempt to settle this matter through a conciliation agreement.

III. RECOMMIENDATIONS

1. Find probable cause to believe the National Republican Senatorial Committee and
Maureen Goodyear, as treasurer, iolated 2 U.S.C § 441la(fi.

2. Approve the attached conciliation agreement and the appropriate letter.

Date '

Attachments
1. Respondents" Reply to General Counsel's Bni
2. Probable Cause Conciliation Agreement

Staff Assigned: Dawn M. Odrowski

./aTnce M. Noble
General Counsel



BtFORE THE FEDEURAL ELECTION COSOUSS ION

In the Matter of ))
National Republican Senatorial )
Committee and Maureen Goodyear, as )
treasurer )

MR3708

CERTIFICATION

I, Marjorie W. Emons, recording secretary for the

Federal Election Commission executive session on

December 5, 1995, do hereby certify that the Commission

decided by a vote of 5-0 to take the following actions

in MUR 3708:

1. Find probable cause to believe the
National Republican Senatorial
committee and Maureen Goodyear, as
treasurer, violated 2 U.S.C. S 441a(f).

2. Approve the conciliation agreement and
the appropriate letter as recommended
in the General Counsel's November 28,
1995 report.

Commissioners Aikens, Elliott, McDonald, McGarry, and

Thomas voted affirmatively for the decision.

Attest:

(J Marjorie w. Emons ..
secretary of the Commission

Date
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December 8, 1995

Jan Witold Baran, Esq.
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006

RE: MUR 3708
National Republican Senatorial Committee and
Maureen Goodyear, as treasurer

Dear Mr. Witold:

On December 5, 1995, the Federal Election Commission found that there is probable
cause to believe your clients, the National Republican Senatorial Committee and Maureen
Goodyear, as treasurer, violated 2 U.S.C. § 441 a(fO, a provision of the Federal Election
Campaign Act of 1971, as amended, in connection with the making of excessive coordinated
party expenditures for the 1992 U.S. Senate election in Georgia.

The Commission has a duty to attempt to correct such violations for a period of 30 to 90
days by informal methods of conference, conciliation, and persuasion, and by entering into a
conciliation agreement with a respondent. If we are unable to reach an agreement during that
period, the Commission may institute a civil suit in United States District Court and seek
payment of a civil penalty.

Enclosed is a conciliation agreement that the Commission has approved in settlement of
this matter. If you agree with the provisions of the enclosed agreement, please sign and return it,
along with the civil penalty, to the Commission within ten days. I will then recommend that the
Commission accept the agreement. Please make the check for the civil penalty payable to the
Federal Election Commission.

If you have any questions or suggestions for changes in the enclosed conciliation
agreement, or if you wish to arrange a meeting in connection with a mutually satisfactory

Celebrating the Commission's 20th Anniversary

YESTERDAY, TODAY AND TOMORROW
DEDICTED TO KEEPING THE PUBLIC INFORMED



Jan Witold Baran, Esq. 0

MUR 3708
Page 2

conciliation agreement, please contact Dawn M. Odrowski, the attorney assigned to this matter,
at (202) 219-3400.

Sincerely, . . ,

~General Counsel

Enclosure
Conciliation Agreement

Y
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WASHINGTON, D. C. 80006

(102) 489-70OO

JAN+ WITOLO BAA February 7, 1996 (20s)29704

(202) 429-7330 (O)4.974

Dawn H. Odrowaki, Esq.
Office of the General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 3708, National Republican
Senatorial Committee and
Maureen Goodyear. as treasurer

Dear Ms. Odrowasci:

Enclosed please find a signed conciliation agreement in
the above-captioned matter and in response to your letter of

this same day.

Please be advised that Ms. Maureen Goodyear who is
mentioned in the caption is no longer Treasurer of the
National Republican Senatorial Committee. Of course, as
noted in this agreement, Ms. Goodyear was not Treasurer at
the time of the events subject to this matter.

I trust that this case is now resolved.

Sincerely,



BEFORE TIIE FEDERAL ELECTION COMtMISSION

In the Matter of)

)
National Republican Senatorial Committee and ) MUR 3708
Maiurcen (ood. ear, as treasurer )

GENERAL COU'NSEL.'S REPORT

I. I)IS('['SSION

(On December 5. 1995, the Commission found probable cause to beliese that the National

Republican Senatorial Committee and Maureen Goodyear, as treasurer ("Respondents")

\malitd 2 )SC (.. 441la(f) by exceeding the coordinated expenditure limit in connection ,ith

the I q)2 U.S. Senate election in Georgia and appro,,ed a probable cause conciliation agreement

Respondents have submitted the attached conciliation agreement signed by counsel.

Attachment 1. Respondents propose to pay the full civil penalty. No civil penalty check has vet

been received
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Accordingly, werecommend that the Commission accept the attached conciliation agreement submitted by the

NRSC and close the tile.

II. RECOMMENDATIONS

I.Accept the conciliation agreement ' ith the National Republican SenatorialCommittee and Maureen Goodyear, as treasurer.



2 Appro~ e the appropriate letters

3. Closethe file.

-'Lawrence M. Noble
General Counsel

Attachment
l'roposed Conciliation Agreement
Redli ned Cop)' ot'Conciliation Agrement

Staff" Assigned: Dawn M. Odrowski

1 'I1

.4

I
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In the Mtter of ))
National Republican Senatorial )

Comittee and Maureen Goodyear, )
as treasurer )

NOTR 3708

CERTIFICATION

I, Marjorie W. Emons, recording secretary for the

Federal Election Commission executive session on February 13,

1996, do hereby certify that the Commission decided by a

vote of 4-0 to take the following actions in MUR 3708:

1. Accept the conciliation agreement with the
National Republican Senatorial Committee
and Maureen Goodyear, as treasurer.

2. Approve the appropriate letters as reccinended
in the General Counsel's February 8, 1996
report.

3. Close the file.

Commissioners Aikens, Elliott, Mc~arry, and Thomas voted

affirmatively for the decision; Conmmsioner McDonald was

not present.

Attest:

ecretary of the Commission
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February 13, 1996

\1 FAUIMIIE AND (ERi lIED MAl.,

141 rI RN RF.( TI.PT REQIESFED

lRobcrt ! lBauer. I-sq

Perkins Cote
(d)7 Fourtccnth Street. N W
\Wa.hrngton, I)C j(tiOO5-201 1

RE: MUR 3708

Dear Mr P auer

This is in refezrence to the No~ember 19, 1992 complaint tiled wvith the Federal Election

Commission by your client, the DemocratiC Senatorial Campaign Committee, concerning the

making of excessi~e coordinated party' expenditures by the National Republican Senatorial

Committee ("NJRSC") in connection with the 1992 U.S. Senate election in Georgia. As you

kno\%,, on No~ ember 14, 1994, the U.S. District Court for the District of Columbia remanded this

matter, know n as MUR 3708, to the Commission with directions that the Commission conform

\ ith the court's declaration that the Commission's April 27, 1993 dismissal of this matter was

contrar\ to law,, and ordering the Commission to vacate its dismissal and initiate appropriate

enforcement proceedings against the NRSC.

Accordingly, on December 13, 1994, the Commission voted to vacate its dismissal and to

reopen MU R 3708, on March 21, 1995, the Commission found reason to believe that the NRSC

and its treasurer ,,iolated 2 U.S.C. § 44l a(f), a pro~ision of the Federal Election Campaign Act

of 1971. as amended. and on December 5, 1995, the Commission found that there was probable

cause to believe that the NRSC and Maureen Goodyear, as treasurer ("Respondents"), violated

_ U S C. § 441 a(f). On February 13, 1996, the Commission accepted a signed conciliation

Ce/ebarnrt the Commission's 2C Anncveruacy

YESTERDAY. TOQAY AND TOMORROW/

DEDICATED TO KEdEING THE IJUIC iNFORIMED
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agreement submitted by Respondents and closed the file, thereby concluding this matter. A copy

of the agreement is enclosed for your information

If you ha ,e any questions, please contact me at (202) 2.19-3400.

Sincerely,

tP-('

Dawon M. Odro\ ski
Attorney

i-nclosure
Conciliation Agreement

2
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Fcbruary 13, 1996

VI.JFA(SI IIAND .LS.. MAIL

Jan Witold Baran, Esq.
Wile',. Rein & Ftelding

1 776 K Stret. N.W.
Washington, D C. 2000

RE: MUR 3708
National Republican Senatorial

Committee and Maureen
Goodyear, as treasurer

Dear Mr. laran:

On February 13, 1996, the Federal Election Commission accepted the signed conciliation

agreement submitted on your clients" behalf in settlement of a violation of

2 U.S.C. § 441 a(f), a pro,,ision of the Federal Election Campaign Act of 1971, as amended.

Accordingly, the file has been closed in this matter. As noted in Paragraph VI.1i of the

agreement, please be advised that the civil penalty reflects the unique circumstances surrounding

this matter.

The confidentiality provisions at 2 U.S.C. § 437g(aK 12) no longer apply and this matter

is nowv public. ln addition, although the complete file must be placed on the public record wvithin

30 days, this could occur at an. time follo\ ing certification of the Commission's ote. lf you

ish to submit any factual or legal materials to appear on the public record, please do so as soon

as possible. While the file may be placed on the public record before receiving your additional

materials, any permissible submissions wvill be added to the public record upon receipt.

Information derived in connection with any conciliation attempt ,will not become public

\ tthout the ' ritten consent of the respondent and the Commission. See 2 U.S.C.

§ 437g~aX4XB). The enclosed conciliation agreement, hovbe~er, 'ill become a part of the

public record.

Celebrating the Commission's 20th Anniversary

YESTERDAY. TOOAY AND TOMORROW

DEDICATED TO KEEPING THE PRUBLIC INFORMED

., ;i :. ! i' : 
.:'

, - . i, , .. ,, .,: -., • .. .. ... .



Jan Baran. Esq WP 3
MI R 3 703
Pace 2

Enclosed you bill find a copy of the Fully. executed conciliation acreement for your filesPlease note that the civil penalt is due within 30 days of the conciliation agreement's effectie€date. Ifyou have any, questions, please contact me at (202) 219-3400.

Sincerelyv,

Damon M. Odrowvski
Attorney

inclosure
Conciliation Agreement

,-)

kZ~~ J
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of)
)

National Republican Senatorial ) HUR 3708
Commlittee and)

Maureen Goodyear, as treasurer )

CONCI LIATION AGREEMENT

This matter was initiated by a signed, sworn and notarized

complaint by the Democratic Senatorial Campaign Committee

("DSCC") on November 19, 1992. The complaint alleged that the

National Republican Senatorial Committee ("NRSC") violated the

Federal Election Campaign Act of 1971, as amended (the "Act"),

by exceeding the coordinated party expenditure limit of 2 U.S.C.

S 441a(d) in its support of Paul Coverdell, the Republican

Senate candidate, in connection with Georgia's November 3, 1992

general election and November 24, 1992 runoff election. The

DSCC's complaint was filed on November 19, 1992, the same day

the Commission considered an Advisory Opinion Request from the

NRSC asking whether an additional Section 441a(d)(3) limit was

available for the November 24 runoff election. The Commission

failed by a vote of 3-3 to approve the General Counsel's Final

Draft Advisory Opinion which concluded that no additional

Section 441a(d) limit was available for the November 24

election.

In considering the DSSC's complaint on April 27, 1993, the

Commission was equally divided on a vote of whether to approve

the General Counsel's recommendation to find reason to believe

that the NRSC violated 2 U.S.C. S 441a(f). Accordingly, the
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Commission unanimously decided to close the file in MUR 3708.

On June 25, 1993, the DSCC filed a civil action for relief

in the United States District Court for the District of Columbia

pursuant to 2 U.S.C. S 437g(a)(8).

On November 14, 1994, the United States District Court for

the District of Columbia issued a decision and order declaring

the Commission's dismissal of the DSCC's administrative

complaint contrary to law and ordering the Commission to vacate

its dismissal of MUR 3708, to initiate appropriate enforcement

proceedings against the NRSC, and to conform to its declaration

within 30 days. The district court order was not appealed by

the Commission.

The Commission unanimously voted on December 13, 1994, to

vacate the dismissal in MUR 3708, to reopen the matter

consistent with the court's order and to notify the NRSC of its

actions and give them an opportunity to respond. On

December 16. 1994, the Commission also filed a Motion to Clarify

with the district court requesting the court to clarify whether

the Commission could comply with its order by certifying that,

after considering the court's opinion and the administrative

complaint, it was still unable to find reason to believe that

the NRSC violated the Act, thereby allowing the court to permit

complainant DSCC to bring its own action against the NRSC

pursuant to 2 U.S.C. S 437g(a)(8)(C).

The district court issued an order denying the Motion to

Clarify on March 3, 1995, ruling that "[tihe requested order

would be contrary to the intention of the Court in issuing its
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order granting summary judgment in favor of the DSCC" and

that "it would be contrary to its Opinion to now permit the

Commission to not find that the Act was violated."

In accordance with the district court's decision and

orders, the Commission found probable reason to believe that the

NRSC and Maureen Goodyear, as treasurer ("Respondents"),

violated 2 U.S.C. S 441a(f) by exceeding the coordinated party

expenditure limit of 2 U.S.C. S 441a(d)(3) for the general

election campaign of Senator Paul Coverdell by $509,570. The

Commission did not find reason to believe that the Coverdell

Senate Committee and Marvin Smith, as treasurer, violated the

law.

NOW, THEREFORE, the Commission and Respondents, having

duly entered into conciliation pursuant to 2 U.S.C.

S 437g(a)(4)(A)(i), do hereby agree as follows:

I. The Commission has jurisdiction over the Respondents and

the subject matter of this proceeding, and this agreement has the

effect of an agreement entered pursuant to 2 U.S.C.

S 437g(a)(4)(A)(i).

II. Respondents have had a reasonable opportunity to

demonstrate that no action should be taken in this matter.

III. Respondents enter voluntarily into this agreement with

the Commission.

IV. The pertinent facts and legal conclusions embodied in the

November 14, 1994 decision and order of the United States

District Court for the District of Columbia are as follows:

1. The NRSC is a political committee within the meaning of
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2 u.s.c. s 434(4) and Maureen Goodyear is the treasurer of the

NRSC. M5. Goodyear was not the treasurer of the NRSC in 1992.

2. Paul Coverdell was the Republican candidate for U.S.

Senate in the 1992 general election in Georgia.

3. Pursuant to 2 U.S.c. S 441a(d)(3), and as adjusted by the

Consumer Price Index in accordance with 2 U.S.C. S 441a(c),

national and state political party committees may each make

a limited amount of expenditures in connection with the general

election campaign of a candidate for U.S. Senate affiliated with

such party. The 1992 limit for each party for the U.S. general

election campaign in Georgia was $267,803.52. Both the

Republican National Committee and the State Republican Party of

Georgia authorized the NRSC to expend their share of the Section

441a(d)(3) limit. Thus, the total combined 1992 Section

441a(d)(3) limit for the general election campaign in Georgia was

$535,607.

4. Candidates and political committees are prohibited from

knowingly accepting contributions or making expenditures in

violation of the Act. 2 U.S.C. S 441a(f). Additionally, no

officer or employee of a political committee shall knowingly make

any expenditure on behalf of a candidate in violation of any

limitation imposed on contributions and expenditures under

Section 441a. Id.

5. The Act defines "election," in pertinent part, as "a

general, special, primary or run-off election." 2 U.S.C.

S 431(1)(A).

6. Commission regulations define a "general election," as
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either (1) an election held in even numbered years on the Tuesday

following the first Monday in November (11 C.F.R. S 100.2(b)(1))

or (2) an election held to fill a vacancy in a Federal office

(i.e., a special election) and which is intended to result in the

final selection of a single individual to the office at stake

(11 C.F.R. S 100.2(b)(2)). A "special election" is one held to

fill a vacancy in a Federal office and may be a primary, general

or runoff election. 11 C.F.R. S 100.2(f).

7. Commission regulations define a "runoff election," in

pertinent part, as an election held after a general election and

prescribed by applicable State law as the means for deciding

which candidate should be certified as an officeholder elect.

11 C.F.R. S l00.2(d)(2).

8. in 1992, Georgia law provided that a candidate could not

be nominated for, or elected to, public office in any election

unless the candidate received a majority of the votes cast for

the nomination or office. Ga. Code Ann. S 21-2-501(a) (1987).

If no candidate received a majority of votes cast, Georgia law

required that a run-off election between the two top vote getters

be held 21 days after the preceding election. Id. Georgia law

has now been amended. Effective January 1, 1995, Georgia law

states that [t~o be elected to public office in a general

election, a candidate must receive a plurality of the votes cast

in an election to fill such public office. G_a. Code Ann.

S 21-2-501(b)(1994).

9. No candidate received a majority of the votes cast for

the U.S. Senate seat in Georgia on November 3, 1992.
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Consequently, a runoff election was held on November 24, 1992,

between Democratic incumbent Senator Wyche Fowler and Republican

Paul Coverdell, the candidates receiving the two highest votes in

the general election. Paul Coverdell won the runoff election

with 51% of the vote.

10. The NRSC's disclosure reports show that it made

coordinated expenditures totaling $535,607 on behalf of Coverdell

for media services in connection with the November 3, 1992

election. The NRSC's disclosure reports reflect additional

coordinated expenditures totaling $509,570 on behalf of Coverdell

in connection with the November 24 runoff election.

11. The district court concluded that under the plain meaning

of the Commission regulations at 11 C.F.R. S 100.2, the

November 24, 1992 election was a runoff election and thus, no

additional Section 441a(d)(3) limit was available. According to

the court, the November 24 election failed to qualify as a

general election since it was neither an election held on the

Tuesday following the first Monday in November as defined at

11 C.F.R. S 100.2(b)(l) nor was it held to fill a "vacancy" as

described in 11 C.F.R. S 100.2(b)(2). Rather, the court

concluded that the November 24 election "fits more snugly and

directly" into the definition of "runoff election" found at

11 C.F.R. S 100.2(d) since it was held after a general election

and was prescribed by Georgia law as the means for deciding which

candidate would be certified as officeholder elect.

12. In light of the court's decision, the NRSC exceeded the

Section 441a(d)(3) expenditure limit by $509,570 in connection
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with the 1992 U.S. Senate campaign in Georgia.

V. Under the court's decision, Respondents violated

2 U.S.C. 55 441a~f) by making coordinated expenditures in excess

of the limit established at 2 U.S.C. S 441a(d)(3).

VI. 1. For the sole purpose of settling this matter without

further litigation, Respondents will not contest the Commission's

finding. Respondents will pay a civil penalty to the Federal

Election Commission in the amount of Five Thousand Dollars

($5,000) pursuant to 2 U.S.C. S 437g(a)(5)(A). This civil

penalty acknowledges the District Court's suggestion that the

Commission take into account its failure to issue an advisory

opinion in determining an appropriate remedy.

2. Respondents and Respondent NRSC's officers, agents,

employees and their successors shall not make expenditures in

excess of the coordinated expenditure limit set forth at 2 U.S.C.

S 441a(d)(3), or any successor provision, in any future runoff

election following a general election held in an even-numbered

year on the Tuesday following the first Monday in November.

VII. The Commission, on request of anyone filing a complaint

under 2 U.S.C. S 437g(a)(1) concerning the matters at issue

herein or on its own motion, may review compliance with this

agreement. If the Commission believes that this agreement or any

requirement thereof has been violated, it may institute a civil

action for relief in the United States District Court for the

District of Columbia.

VIII. This agreement shall become effective as of the date

that all parties hereto have executed same and the Commission has
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approved the entire agreement.
IX. Respondent shall have no more than 30 days from the

date this agreement becomes effective to comply with and

implement the requirement contained in this agreement and to so

notify the Commission.

X. This Conciliation Agreement constitutes the entire

agreement between the parties on the matters raised herein, and

no other statement, promise, or agreement, either written or

oral, made by either party or by agents of either party, that is

not contained in this written agreement shall be enforceable.

FOR THE COMMISSION:-

/o

Lawrence H. Noble
General Counsel

FOR THE RESPONDENTS:

pom e ) Jan Witold Baran, Esq.
Psition) wILEY, REIN & FIELDING

1776 K Street, N.W.

Washington, D.C. 20006

As Counsel to
National Republican

Senatorial Committee

;~<
Date

Date 1 1
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FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463

September 4, 1998

TWO WAY MEMORNU

TO:

FROM:

SUBJECT:

OGC Docket

Rosa E. Swinton
Accounting Technician

Account Determination for Funds Received

We recently received a check from Sftve Z. or Patti F. Sokan
check number 3708, dated August 29, 1998, for the amount 103900.
A copy of the check and any correspondence is being forwarded. Please
indicate below which a account the funds should be deposited and give the
MUR/Case number and name associated with the deposit.

Rosa E. Swinton
Accounting Technician

FROM: OGO Docket

SUBJECT: Disposition of Funds Received

In reference to the above check in the amt of the
SCase number is S9A and in the nam ialI"

SE; -5*xJFT7r- v. Place dfsdpsti h
account indicated below:

/Budget Clearing Account (OGC), 95F3875. 16

__Civil Penalties Account, 95-1099.160

__Other:

)ature 

Date

TO:

9- - 9?
Dateture



WILLIAM J OLSON
10C. VAI

.OMNS0 MILES
10OC -MO.VA, Of COUNSEL)

ALAN WOLL

fVA.I

.JONN F CALLENDER. JR

IFL ONLY1

OLMAN & PANGIA
'OF COUNSEL)

WULJAx J. OLSON. PC
A120=E2S AT LAW

als60 --~o inivz. SUITE 1070

MclEIFAN. VIRGINIA 22102-382(3
TZLEP#Okt 47031 356-8070

PAX 17031 356-05 IoIS N SYNMT. #4.W
SUITE @00O

V04IMG"TON. D.C, goom-go"0

tICLICPMONE 1303183-00"~
FAX ISOM 331-00"

CONFIENTIAL

August 31, 19986

Tracey L. Ligon, Esquire
Office of the General Counsel
Federal Election Commaission
999 E Street, N.W.
Washington, D.C. 20463

1.i

R e: -MU R 384RAV7

Dear Ms. Ligon:

Enclosed is an additional check (#3708) payable to the Commission in the amoun of
$3,000, pursuant to the Coneiliation Agrement in the abowe-reemw;Kd!MUR.

Please call if you shmul have any questos With bese regrd.
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