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Lawrence Noble, Esq.

Office of General Counsel
Federal Election Commission
999 E Street, NW
Washington, DC 20463

Dear Mr. Noble:

This is a complaint filed pursuant to 2 U.S.C.
§ 437g(a) (1) by the Democratic Senatorial Campaign Committee
(the "DSCC"). The National Republican Senatorial Committee
("NRSC") has pending an Advisory Opinicn Request, AOR 1992-39,
seeking to overrule the opinion issued to Sala Burton (AO
1983-16) some years ago on the application of the coordinated
expenditure provision to general election runoffs. According
to press accounts, the NRSC has exhausted the authority
available under 2 U.S.C. § 441a(d) for the support of its
Senate candidate in Georgia, Paul Coverdell. See
Attachment A. NRSC is seeking, by a reversal of the
Commission position, additional § 44l1a(d) authority for the
pending runoff.

The Commission has not yet ruled. Your office has taken
the position that the Sala Burton opinion should not be
overturned.

Nevertheless, the NRSC has begun to spend monies again in
plain violation of the Commission's position in the Burton
opinion. See Attachment B. It has done so, though because of
its pending AOR, it is evidently aware of the Burton opinion
and of the likelihood that only a reversal of the Commission's
position would validate its action. In this sense, it is
plainly proceeding in knowing and willful violation of the
statute.

The Burton opinion states in relevant part:
. « « the Commission concludes that for

§ 44l1a(d) purposes the runoff election . . .
may be viewed as a continuation of the general
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election campaign .

Commission also concludes that the runoff is
not a separate or additional general election.
(Emphasis added.)

This applies to any runoff in which a party committee
might be active under the coordinated expenditure provision.
It applies as much to a Senate general election runoff as it
does to a House general election runoff. The NRSC moreover is
plainly aware that it is applicable to Senate runoffs, having
approached the Commission effectively for reversal of this
opinion so it could spend up to another $500,000 to support
its candidate in Georgia.

This is a blatant attempt to disregard the election laws
only for the advantage that this infraction would confer upon
a Republican Senate candidate.

The Commission should take immediate action, including
injunctive relief, to stop this clear effort to avoid the
lawful spending limits imposed by the statute.

Very truly yours

Judith L. Corley
Attorneys for the Democratic
Senatorial Campaign Committee

SUBSCRIBED AND SWORN to before me this (4L day of

November, 1992.

Notary Public

My Commission Expires: (#/3//7%
DINA POWELL

RFB:dml Nemry Public, Washicgion, DO,
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FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

November 25, 1992

Marvin Smith, Treasurer
Coverdell Senate Committee

1730 N.E. Expressway, 2nd Floor
Atlanta, GA 30329

MUR 3708

Dear Mr. Smith:

The Federal Election Commission received a complaint which
indicates that Coverdell Senate Committee ("Committee"™) and you,
as treasurer, may have violated the Federal Election Campaign
Act of 1971, as amended ("the Act®™). A copy of the complaint is
enclosed. We have numbered this matter MUR 3708. Please refer
to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against the Committee or
you, as treasurer, in this matter. Please submit any factual or
legal materials which you believe are relevant to the
Commission’s analysis of this matter. Where appropriate,
statements should be submitted under oath. Your response, which
should be addressed to the General Counsel’s Office, must be
submitted within 15 days of receipt of this letter. If no
response is received within 15 days, the Commission may take
further action based on the available information.

This matter will remain confidential in accordance with
2 U.S5.C. § 437g(a)(4)(B) and § 437g(a){12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.




Marvin Smith, Treasurer
Coverdell Senate Committee
Page 2

If you have any questions, please contact Dawn M. Odrowski,
the attorney assigned to this matter, at (202) 219-3400. For
your information, we have enclosed a brief description of the
Commission’s procedures for handling complaints.

Sincerely,

Li E. Klein
Assistant General Counsel
Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

November 25, 1992

Robert F. Bauer, Esqg.
Judith L. Corley, Esqg.
Perkins Coie

607 Fourteenth St. N.W.
Washington, D.C. 20005-2011

MUR 3708
Dear Mr. Bauer and Ms. Corley:

This letter acknowledges receipt on November 19, 1992, of a
complaint you filed on behalf of your client, the Democratic
Senatorial Campaign Committee, alleging possible violations of
the Pederal Election Campaign Act of 1971, as amended ("the
Act”), by the National Republican Senatorial Committee and
James L. Hagen, as treasurer, and Coverdell Senate Committee and
Marvin Smith, as treasurer. The respondents will be notified of
this complaint within five days.

You will be notified as soon as the Federal Election
Commission takes final action on your complaint. Should you
receive any additional information in this matter, please
forward it to the Office of the General Counsel. Such
information must be sworn to in the same manner as the original
complaint. We have numbered this matter MUR 3708. Please refer
to this number in all future correspondence. For your
information, we have attached a brief description of the
Commission’s procedures for handling complaints.

Sincerely,

\/'

]
Vs
At
Lisa E. Klein
Assistant General Counsel

Enclosure
Procedures




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C 20463

November 25, 1992

James L. Hagen, Treasurer

National Republican Senatorial Committee
425 Second Street, N.E.

Washington, D.C. 20002

MUR 3708

Dear Mr. Hagen:

The Federal Election Commission received a complaint which
indicates that the National Republican Senatorial Committee
("NRSC") and you, as treasurer, may have violated the Federal
Election Campaign Act of 1971, as amended ("the Act"). A copy
of the complaint is enclosed. We have numbered this matter
MUR 3708. Please refer to this number in all future
correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against the NRSC and you,

as treasurer, in this matter. Please submit any factual or
legal materials which you believe are relevant to the
Commission’s analysis of this matter. Where appropriate,
statements should be submitted under oath. Your response, which
should be addressed to the General Counsel’s Office, must be
submitted within 15 days of receipt of this letter. If no
response is received within 15 days, the Commission may take
further action based on the available information.

This matter will remain confidential in accordance with
2 U.5.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.




James L. Hagen, Treasurer
National Republican Senatorial Committee
Page 2

If you have any questions, please contact Dawn M. Odrowski,
the attorney assigned to this matter, at (202) 219-3400. Por
your information, we have enclosed a brief description of the
Commission’'s procedures for handling complaints.

Sincerely,

sa E. Klein
Assistant General Counsel
Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement
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Lawrence M. Noble, Esqg. - £

General Counsel = R
Federal Election Commission N
999 E Street, N.W. " =

Attn: Dawn M. Odrowski
o Re: MUR 3708 (National Republican Committee, et al.)

Noble:

Dear Mr.
This Response, including the attached affidavit, is submitted

on behalf of the National Republican Senatorial Committee ("NRSC")

and Sonya M. Vazquez,’ as Treasurer, as well as on behalf of the
Coverdell for Senate Campaign and Marvin A. Smith, as Treasurer

("Respondents™) in reply to a complaint filed by Robert F. Bauer on

behalf of the Democratic Senatorial Campaign Committee and

designated Matter Under Review ("MUR"™) 3708. Executed Statement of

Designation of Counsel Forms are attached. For the reasons set

forth herein, the Federal Election Commission ("FEC" or

"commission”) should find no reason to believe that Respondents

violated any provisions of the Federal Election Campaign Act of

1971, as amended (“the Act"™).

v An amended Statement of Organization naming Ms. Vazgque:z
as Treasurer was filed with the Commission on December 17, 1992,




Lawrence M. Noble, Esqg.
December 17, 1992
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THE COMPLAINT

The Complaint in this Matter states that the National
Republican Senatorial Committee made coordinated expenditures
pursuant to 2 U.S.C. § 441a(d) on behalf of its candidate for
United States Senator from the State of Georgia. The Complaint
alleges that making such expenditures was in contravention to
Advisory Opinion 1983-16 issued by the Commission to Sala Burton.
Finally, the complainant alleges that, based on an Agreement Form
for Political Broadcasters, the NRSC made these expenditures while

seeking a reversal of the Sala Burton opinion.

EACTS
On November 3, 1992 the General Election for United States

Senator from the State of Georgia was held. There were three
candidates on the ballot. Because Georgia law requires a majority
vote, no candidate was elected. Thus, on November 24, 1992 a
second election was held between Paul Coverdell, the Republican
nominee for United States Senator, and Wyche Fowler, the Democratic
nominee for United States Senator.

On November 6, 1992, the National Republican Senatorial

Committee submitted an Advisory Opinion Request to the Federal

Election Commission. See, AOR 1992-39. Specifically, the NRSC

asked:




December 17, 1992
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May the NRSC (and its Democratic national committee
counterpart) make full new 44la(d) (3) expenditures on

behalf of its U.S. Senate candidate in Georgia given the

fact that the initial general election is complete and

that a second election is to occur?

Written comments on the regquest could have been filed through
November 16, 1992, pursuant to 11 C.F.R. § 112.3. No comments were
filed. On November 19, 1992, the Commission, by a vote of 3-3,
failed to adopt a Draft Advisory Opinion proposed by FEC staff.
Three separate Statements of Reasons were issued; a joint Statement
of Reasons by Commissioners Joan D. Aikens and Lee Ann Elliott, a

Statement of Reasons by Commissioner Trevor Potter, and a Statement

of Reasons by Commissioner Scott Thomas (copies attached). Three

Commissioners (Aikens, Elliott and Potter) concluded that it was
appropriate for political parties to have a separate coordinated
expenditure limit in connection with the November 24 election.

On November 20, 1992, the day after the Commission
determination, the NRSC for the first time made coordinated
expenditures in connection with the November 24 election.

Affidavit of Sonya M. Vazquez Before the Federal Election
Commission at § 3. NRSC’s coordinated expenditures were within the

dollar limits provided by 2 U.S.C. § 441a(d), and have been
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reported as regquired by the Act. Jd. The NRSC made no coordinated
expenditures prior to that time.¥ I4. ¥ 4.

RESPONSE
The Complaint in this matter raises an issue already addressed

by the Commission through the Advisory Opinion process. One-half
of the Commission has determined that it was appropriate for the
NRSC and its Democratic counterpart (complainant in this matter,
DSCC) to make coordinated expenditures in connection with the
November 24, 1992, election in which the United States Senator from
Georgia was elected. Further, as recognized by the United States
Court of Appeals for the District of Columbia "[s)ince those
Commissioners constitute a controlling group for purposes of the

decision, their rationale necessarily states the agency’s reason

for acting as it did." FEC v, National Republican Senatorial

¥ The Agreement Forms for Political Broadcasters attached
to the Complaint are not evidence of coordinated expenditures.
Rather, those forms signed by Tom Perdue, Campaign Manager for the
Coverdell for Senate Committee, state that advance payment for the
specified broadcast was provided by both the Coverdell campaign and
the NRSC. The advertisements were the same advertisements which
were used in connection with the November 3, 1992, General
Election. Prior to November 3, NRSC helped pay for the production
of those advertisements and reported those costs as part of its
coordinated expenditures in connection with the November 3
election. Thus, NRSC did not make any payments to air the
advertisements prior to November 20, 1992. Nonetheless, the
disclaimer on the advertisements remained the same because of
NRSC’s prior payments for the production of the advertisements.

Id. 9§ 4.




Committee, 966 F.2d 1471, 1476 (D.C. Cir. 1992). Thus, NRSC made
these coordinated expenditures consistent with the Commission’s
action.¥

In sum, having sought an Advisory Opinion from the Commission
with regard to the very issue complained of, NRSC believes that

this complaint should be dismissed. Three Commissioners agreed

that it was appropriate for both parties to have a separate
coordinated expenditure limit in connection with the November 24
election. Based upon the FEC’s action, NRSC made coordinated
expenditures in connection with the election. The Commission
should find no reason to believe that either the National

Republican Senatorial Committee and James L. Hagen, as Treasurer,

¥ For the record, the NRSC neither sought a reversal of the
Sala Burton opinion, nor was such a reversal necessary to the
ability of the NRSC to make such coordinated expenditures. As the
Commission well knows, prior advisory opinions may be used as
precedent when there are no materially distinguishable facts. 11
C.F.R. § 112.5(a)(2). The facts of the Burton case were not
analogous to the facts of this matter, and thus were not
controlling. Furthermore, an advisory opinion cannot be the
vehicle for establishing a "rule of law."™ The Act requires that
any "rule of law"™ not stated in the statutes "may be initially
proposed by the Commission gnly as a rule or regulation.® 2 U.S.C.
§ 437d(b) (emphasis added). Both Commissioners Potter and Thomas
correctly allude to the glaring need for rulemaking to establish
clear guidelines on limits in the Georgia and cther special
situations.
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or the Coverdell for Senate Committee and Marvin A. Smith, as

Treasurer vioclated the Act.¥

Sincerely,

:;éé.lun Witold Baran

Counsel for the National
0 Republican Senatorial Committee :
and Sonya M. Vazgquez, as Treasurer, |
— and Coverdell for Senate Committee }
and Marvin A. Smith, as Treasurer

" ¥ Unlike the situation in FEC v. NRSC, NRSC, while not
~ required to, in this case sought an advisory opinion. However,

like FEC v. NRSC, the absence of majority guidance contributes to
dangerous vagueness. As the Court of Appeals noted:

In light of the First Amendment associational
interests implicated by appellants’ [i.e.,

NRSC’s) primary conduct, |
¥. Valeo, 424 U.S. 1, 22 (1976), the lack of g
precision is troubling.

966 F.2d at 1477. If now a majority were to find reason to believe
that NRSC violated the law by doing that which less than one month
ago nc FEC majority thought was illegal, the Commission would be
exposed to legitimate charges that it was behaving arbitrarily,
capriciously, and irrationally, and at the expense of NRSC’s legal
and constitutional rights. Accordingly, the entire FEC should act
responsibly and find no reason to believe NRSC violated the Act.
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TEMENT OF DESIGNATION OF SEL

NUR_3708
NAME OF COUNSEL: Jan Witold Baran

ADDRESS: Wiley, Rein & Ficldini

1776 K Street, N.W.

Washington, D.C. 20006

TELEPHONE: ( 202 ) _429-7330

The above-named individual is hereby designated as sy
counsel and is authorized to receive any notifications and other
communications from the Commission and to act on my behalf

befcre the Commissicn.

/‘%-w.t.-a- L "\"kxq?.——_.

Sigrathre |

National Republican Senatorial Committee
RESFONDENT’S NAME: and James L. Hagen, Treasurer

ADDRESS: 425 - 2nd St., N.E.

HashinLtonL D.C. 20002

TELEFPHONE: HOME(

BUSINESS(




MUR___3708

NAME OF COUNSEL: Jan Witold Baran, Esq.

ADDRESS: Wiley, Rein & Fielding

1776 K Street, N.W.

Washington, D.C. 20006

TELEPHONE: 202) 429-7330

The above-named individual is hereby designated as my counsel and is authorized to

receive any notifications and other communications from the Commission and to act on my

behalf before the Commission.

Coverdell Senate Committee and

RESPONDENT'’S NAME: Marvin A. Smith, as Treasurer

ADDRESS:

TELEPHONE: HOME( )

BUSINESS (




BEFORE THE FEDERAL ELECTION COMMISSION

City of Washington
District of Columbia

AFFIDAVIT OF SONYA M. VAZQUEZ
Sonya M. Vazquez, first being duly sworn, deposes and
says:

1. I am Sonya M. Vazquez. I serve as Treasurer
of the National Republican Senatorial Committee (NRSC), an
authorized national committee of the National Republican
Party.

2. I am familiar with the Complaint filed with
the Federal Election Commission styled Matter Under Review
("MUR") 3708. That Complaint states that NRSC made
coordinated expenditures in connection with the November 24,

1992, election for United States Senator from Georgia prior

to the Commission’s ruling on Advisory Opinion Regquest 1992-

39.

3= In fact, NRSC did not make any coordinated
expenditures in connection with the Special Election until
November 20, 1992, the day after the Commission consideration
of NRSC’s Advisory Opinion Regquest. These expenditures were
within the dollar limit provided by 2 U.S.C. § 441a(d). NRSC
reported those coordinated expenditures on its 1992 Post

General Election Report.




4. Finally, Agreement Forms for Political

Broadcasters dated November 16, 1992 were attached to that
Complaint. While those forms suggest that NRSC paid for
broadcast time on behalf of the Coverdell for Senate
Campaign, in fact NRSC had paid for production costs
associated with the advertisements prior to the November 3,
1992 General Election and appropriately reported its
expenditures. Thus, the disclaimers on the advertisements
appropriately stated that they had been paid for by the
Coverdell for Senate Committee and the National Republican
Senatorial Committee. As noted above, however, NRSC did not
make any coordinated expenditures until November 20, 1992.
The above is true and correct to the best of my

C R [nbezuez

Sonyi,(}. Vazqﬁ'ﬂ ( )

knowledge.

Signed and sworn to before me
this /7 day of December, 1992

Eal e il

_~ Notary Public

My Commission Expires: 7////?7




FEDERAL ELECTION COMMISSION

WASHINCTION DO WG

November

Jay Velasquez, Legal Counsel

National Republican Senatorial Committee
425 Second Street, NE

Washington, D.C. 20002

Dear Mr. Velasquez:

Enclosed is the joint statement for the record in
Advisory Opinion Request 1992-39, as submitted by
Commissioners Aikens and Elliott.

The joint statement was received in this office on
November 20, 1992, and will become part of the public record
for Advisory Opinion Reguest 1992-39.

Sincerely,

N. Bradley Litchfield
Associate General Counsel

Enclosure
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STATEMENT OF
COMMISSIONER JOAN D.

Al

AIKENS

AND
COMMISSIONER LEE ANN ELLIOTT
ON
ADVISORY OPINION REQUEST 1992-39

In Advisory Opinion Request 1992-39, the Republican
National Senatorial Committee inquired about making
expenditures under 2 U.8.C. § 44la(d)(3) during a run-off
election in Georgia.

The General Counsel’s draft response, which failed to
pass by the required four votes, was based on Advisory

Opinion 1983-16, and concluded that the run-off was not a
separate election for the purpose of § 44la(d).

Advisory Opinion 1983-16 concerned a June 21lst “"special
primary” to fill a vacancy for a House seat. All candidates

~ of whatever party affiliation were together on one ballot.
1f any candidate received a majority, he or she would be
™~ declared the winner. If no majority was achieved, a

subseguent run-off election would be held and the top vote

getter from each "political party or political body"™ would be
on the new ballot.

o The gquestion asked in Advisory Opinion 1983-16 was
whether the “"special primary" would fit the definition of a
- general election for purposes of 44la(d) expenditures. The
. Commission ruled that the election held on June 21st, though
labeled a "special primary," would fit the definition of

e "special general election” because it was held to fill a
; vacancy in a federal office (i.e., a special election) and
. was intended to result in a final selection of the individual

to fill the seat (i.e., a general election).

The Commission further concluded, though the guestion
was not asked, that if a run-off were held it would be viewed
as a "continuation" of the general election campaign and was
not a separate or additional election for 44la(d) expenditure
purposes.



| statement of Commissioner Joan D. Aikens
and Commissioner Lee Ann Elliott on
Advisory Opinion Request 1992-39

While we voted for Advisory Opinion 1983-16, we believe
its superfluous statement about one “"continuing general
election campaign” in the run-off without a separate
44la(d) limit is non-binding and erroneous. Nowhere in the
FECA is there a definition of, or provision for, a
"continuation of an election." 1Its use in Advisory Opinion
1983-16 was an accommodation to the requester to permit the
spending of the 44la(d) limits in the “"special primary
election.” Had Sala Burton not received a majority in the
June 21st election, there would have been a second election
which could have had as many as 5 or 6 candidates on the
ballot - the highest vote getters in each "political party or
political body." The first election was similar to the
primary system in Louisiana. There it is possible to win the
seat by winning a majority in the primary - making a general
election unnecessary.

Georgia, however, is a different situation.l/ unlike
the primary situation in Louisiana or the California special,
this is a special run-off election after the general
election.

The Georgia law provides for a run-off election
followving the general election if none of the candidates
receive a majority vote. Only the two highest vote getters
are on the ballot and write-in votes are prohibited. while
the Burton election was a "gpecial election,” the election in
Georgia is a run-off election - which the law defines as a
separate election. 2 U.S.C. § 431(1)(A). The Commission
has, in fact, designated both the California and Georgia
elections as two elections for purposes of the 44la(a)
contribution limits.

I/ The Georgia law is unigue and was changed in 1966 after
a bitter and tightly fought gubernatorial race. This is the
first election to which the amended provisions of the Georgia
statute have been applied. It is reported that the Georgia
legislature is prepared to repeal this provision in the near
future.
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itntmat of C sissioner Joan D. Aikens
and Commissioner Lee Ann Elliott on
Advisory Opinion Request 1992-39

The General Counsel’s draft relies on the language in
the Georgia law for purposes of who is permitted to vote as
an underlying reason for calling this a "continuation” of the
election. However, this provision is aimed at preventing
voter fraud by closing registration rolls between the two
elections and has no bearing on campaign finance law.

It would seem that since this election is designated in
Georgia law as a run-off election (a term defined in the
FPECA), and since the Commission has allowed separate
contribution limits for general and run-off elections, and
since this election will definitively decide which of two
candidates will serve in the U.S. Senate, we believe the
Commission should permit both parties to spend additional
44la(d) money on behalf of their candidates.2/ As
Commissioner Josefiak stated in his Concurring Opinion in
Advisory Opinion 1986-31, with which we concurred, "increased
party support for candidates, where the candidates and
parties are being treated egually, does not constitute a
threat to our political system."

Z/ We also agree with Commissioner Potter’s statement that
there is no support in the FECA for the restrictive
definition of 11 C.F.R. § 100.2(b) the General Counsel
advocated in its draft.

p B N [E£ Ao Z/J@@{M{_

Joan D. Alikens Lee Ann Elliott
Commissioner Commissioner

November 20, 1952




FEDERAL ELECTION COMMISSION

WASHINCTON, DC 20461

Statement of Vice Chairman Scott E. Thomas

re Advisory Opinion Request 1992-39

I agree with the analysis set forth by the Office of General
Counsel. The runoff in Georgia does not qualify as a "general
election" under the plain language of our regulations at
11 C.F.R. § 100.2(b). Therefore, an additional coordinated
expenditure allowance under 2 U.S5.C. § 44la(d) is not warranted.
Under the precedent of Advisory Opinion 1983-16, 1 Fed. Elec.
Camp. Fin. Guide (CCH) ¥ 5717, however, the runoff may be
considered a continuation of the general election for purposes of
§ 44la(d). The legal conclusion seems cut and dried.

Some might guestion the rationale for not giving the parties
an additional § 44la(d) allowance for the runoff. It may not be
unwise, though, to limit party committees to ‘only’ $535,606 (the
combined state and national allowance) in coordinated
expenditures in connection with the Senate election in Georgia.
The proposition that party committees are purifying filters not
capable of conveying the appearance of ?gid ro gg% srrangements

on o ett

is ‘softly’ being eroded. On the quest ng monies
unexpended in the general election be spent in the runoff, there
is some merit in letting the parties read the election code,
evaluate the risk of a runoff, and spend the allotted $535,606 as
they see fit.

The state and local party committees in Georgia will be able
to engage without limit in activities exempt from the definition
of "contribution® or "expenditure,” such as the distribution
through volunteers of campaign brochures, newsletters, posters,
or yard signs supporting the party nominee in gquestion. 2 U.S.C.
§ 431(8)(B)(x), (9)(B)(viii). The parties also have some
flexibility to solicit, collect, and forward earmarked
contributions from the formidable party contributor base without
having to attribute the contributions to the parties’ own limit
on giving to the candidate in question. FEC v. National
Republican Senatorial Committee, 2 Fed. Elec. Camp. Fin.

Gugae (CCH) ¥ 9316 (D.C. Cir. 1992). The parties will have their
day on November 24th.

Like Commissioner Potter, I would be willing to reexamine
the regulations to determine if a wiser rule can be written. The
Commission might at the same time wish to revisit the ruling that




allows persons who have won election outright at the open primary
stage in Louisiana to nonetheless have an additional general
election contribution allowance. Advisory Opinion 1984-54, 1
Fed. Elec. Camp. Fin. Guide (CCH) ¥ 5794. Perhaps there should
be limits on limits in that situation, as well.

r
19 Davtmben /992
Date Scott E. Thomas
Vice Chairman




FEDERAL ELECTION COMMISSION

WASHINCTON DO 204614

STATEMENT OF COMMISSIONER POTTER
IN ADVISORY OPINION REQUEST 1992-39

During the November 12, 1992 discussion of Advisory Opinion
Request 1992-39, and as reflected in the subseguent Commission
tally vote, the Commission was unable to reach the requisite
four vote consensus to provide an answer to the requester in
this matter. The request presented the following two issues in
light of a Georgia state law mandating a run-off election when
no federal candidate receives a majority of the votes cast for
the office in the regularly scheduled general election: 1)
wvhether national party and/or state party committees are
entitled to additional coordinated party expenditure limits
under 2 U.5.C. § 441a(d)(3) for such a new run-off election and
2) whether national party and/or state party committees are
prohibited from making any 44la(d)(3) expenditures in any new
run-off election (including 441a(d)(3) funds remaining from the

previously inconclusive general olcction).1

The General Counsel’s draft Advisory Opinion cites as a

basis for its conclusion the Commission’s regulation

7 i Advisory Opinion Reguest 1992-39 was made by Jay Velasque:z
on behalf of the National Republican Senatorial Committee in
connection with the Georgia run-off election for the United
States Senate. This election is required by state law to take
place 21 days after the November 3, 1992 general election in
which no candidate for the U.S. Senate seat in Georgia recsived

a majority of the vote.




.  Statement of '
AOR 1992-39

{11 C.F.R. 100.2(b)(2)] which defines a "general election" as
"an election which is held to f£ill a vacancy in a Pederal office
(i.e., a special election) and which is intended to result in
the final seslection of a single individual to the office at
stake . . .." The General Counsel interprets this section of

the Commission’'s regulations in tandea with 11 C.F.R 100.2(b)(1)
to limit the definition cof "general election” solely to those
elections either in even numbered years on the Tuesday following
the first Monday in November, or special elections to fill
vacancies. I can find no support in the Act for this l
restrictive definition.

A better view of "general election"™ would be "any election

2

which may have the legal result of electing a single individual :

4

to the office at stake,” or similar language. Not only is such

a definition consistent with the language of the Act, but it

logically follows from the Commission’'s previous position that

special elections, general elections and run-off elections each

$ 0 40

have a separate $1,000 limit on individuals, multi-candidate

political committees, and other persons pursuant to

2 U.S.C. § 441a(a)(1) and (2). See Advisory Opinions 1986-31
and 1984-42. It seems more than illogical to say that this

November 24, 1992 election is merely a continuation of the
general election for the purposes of political party limits, but
a new and separate election for individual and political action

committee contribution purposes. Why should party committee’s

be the only entities prohibited from treating each election as

;r; :".'.' g o .'f s
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Statemeat of Trevor Potter
AOR 1992-39
distinct?

As a public policy matter I see no harm in allowing a
separate and distinct 44la(d) coordinated party expenditure
limit for unforeseen "run-off"” general elections that have the
legal result of electing a single individual to the office at
stake, and are in all ways equivalent to any other general
election. In fact I believe such a separate limit is beneficial
to the political process. First, if a run-off general election
is seen as a possibility, a separate and distinet limit
encourages candidates to campaign wholeheartedly for the initial
contest without holding back 44la(d) funds out of fear of
needing them in a second run-off general election. Second, if
neither candidate has gained a majority of the votes cast sand a
new run-off general election is reguired to be scheduled
relatively soon after the inconclusive general election (in the
Georgia case before us a mere 21 days separates the inconclusive
general election and the new general election), each candidate
will quickly need to raise additional funds to communicate with
voters. Without funds for campaigning, and for get out the vote
projects, the run-off general election may provide a classic
case study in low voter turn-out. By placing each candidate on
an egual footing and treating each "general election” as
distinct with a new 44la(d) limit and no carry over from the
previous inconclusive election, candidates may rely on the party
funds, instead of spending much of the 21 day election period at
private fundraising functions. This is not a mere theoretical

proposition: the potential overall 44la(d) limits for each




N Statement of Trevor Potter
AOR 1992-39 -PAGE 4-

enough to finance a

party in Georgia are $535,600, more than
serious, short, campaign.
Ultimately, these ideas need to be debated and commented
upon in a rulemaking. Of necessity, the Act and regulations

need to balance the specificity to deal with complicated issues

and the breadth to deal with aberrant situations.

Unfortunately

as written, the present regulatory definition of "general

election®” does neither. Furthermore, to deny party committees a
distinct 44la(d) expenditure limit for this new and decisive
election would thwart the intent of the Act as it relates to a
group specifically guaranteed a central place in the political
process. Finally, I believe that the conclusion of Advisory

Opinion 1983-16, which is relied on by the General Counsel here
and which in dicta establishes a new contribution limit for
individuals and political action committees, but denies such a
separate limit to party committees, is illogical and
ill-advised. For these reasons, I was not prepared at this time
to support the General Counsel’s draft in Advisory Opinion
1992-39.

¥ i e
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Trevor Potter
Commissioner

November 19, 1992
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COMPLAINANT: Democratic Senatorial Campaign Committee
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+ Coverdell Senate Committee and Marvin Smith,
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FEDERAL AGENCIES CHECKED: None

I.

GENERATION OF MATTER

This matter arises from a complaint filed by the Democratic
Senatorial Campaign Committee ("Complainant") alleging

violations of the Federal Election Campaign Act of 1971, as

amended ("FECA"), relating to coordinated party expenditures

made by the National Republican Senatorial Committee and

Sonya M. Vazquez, as treasurer, ("NRSC"). Complainant alleges

that the NRSC exceeded the coordinated party expenditure limit

¥ The NRSC filed an amended Statement of Organization on
December 17, 1992 naming Ms. Vazquez as the new treasurer. At
the time the complaint was filed James L. Hagen was the

treasurer,



of 2 U.8.C. § d44la(d) in its support of Paul Coverdell, the
Republican Senate candidate, in connection with Georgia’'s
November 3 and 24, 1992 general and run-off elections.
Attachment 1. A joint response was received on December 17,
1992, from the NRSC and the Coverdell Senate Committes and
Marvin Smith, as treasurer ("Committee")(collectively,
"Respondents”). Attachment 2.

II. PACTUAL AND LEGAL ANALYSIS

A. Law

Section 44la of the Federal Election Campaign Act of 1971,
as amended ("the Act") sets forth limits on contributions that
can be made to candidates and their authorized political
committees as well as expenditures that can be made by party

committees in connection with certain elections. See

generally, 2 U.S.C. § 44la. Specifically, the Act prohibits

persons and multicandidate political committees from making
contributions to authorized committees "with respect to any
election for Federal office," which in the aggregate, exceed
$1,000 and $5,000, respectively. 2 U.S.C. § 44la(a)(l)(A) and
(2)(A). These limitations on contributions apply separately
with respect to each election. 2 U.S.C. § 44la(a)(6). In
addition, national and state political party committees may each
make limited expenditures "in connection with the general
election campaign® of a candidate for federal office who is
affiliated with such party. 2 U.S.C § 44la(d)(3); 11 C.F.R.

§ 110.7(b). The expenditure limit for election to office of

Senator is the greater of $20,000 or 2 cents multiplied by the




voting age population of the state in which the candidate is
tunning. 2 U.S5.C. § 441a(d)(3)(A). Annual increases in the
expenditure limit are based on a formula set forth at 2 U.S.C.
§ d44la(c). The 1992 limit for the United States Senate general
election campaign in Georgia was $267,803.52

Candidates and political committees are prohibited from
knowingly accepting contributions or making expenditures in
violation of the Act. 2 U.S.C. § d4la(f). Additionally, no
officer or employee of a political committee shall knowingly
make any expenditure on behalf of a candidate in violation of
any limitation imposed on contributions and expenditures under
Section 44l1la. 1Id.

The Act defines "election" in pertinent part as "a general,
special, primary or run-off election." 2 U.5.C. § 431(1)(A).
Although the Act does not define "general election," Commission
regulations define it as:

« « « an election which meets either of the following

conditions:

(1) An election held in even numbered years on the

Tuesday following the first Monday in November is a

general election.

(2) An election held to fill a vacancy in a Federal
office (i.e., a special election) and which is intended

to result in the final selection of a single individual

to the office at stake is a general election,

11 C.7r.B. § 100.2(b).2 A special election is one held to fill a

vacancy in a Federal office and may be a primary, general or

2. See also U.S. Const. art I, §4, cl.1l (establishing right of
Congress to set the time and manner of holding elections for
U.S. Senators) and 2 U.S5.C. §§ 1 and 7 (setting the time for
election of Senators to be the same day as election of U.S.
Representatives -- the first Tuesday in even numbered years).




run-off election. 11 C.F.R. § 100.2(f). A run-off election, in
turn, is defined in pertinent part, as an election held after a
gensral election and prescribed by applicable State law as the

means for deciding which candidate should be certified as an

cfficeholder elect. 11 C.F.R. § 100.2(4)(2).

Unlike the contribution limits which apply to each separate

election, coordinated expenditures can only be made in

connection with the general election. The Commission ficst

addressed the guestion of what constitutes a general election

for purposes of 44la(d) in Advisory Opinion 1983-16. There, the
Commission answered two questions: (1) whether a “special
primary™ held in California to fill a vacancy for a House seat
was a general election such that coordinated expenditures could
be made on behalf of the candidate’s campaign and (2) whether a

subssquent run-off election, required in the event no candidate

received a majority of the votes in the special primary, was a

separate general election permitting a new Section 44la(d)

g U4

limit.
California law required that all candidates enter the first
election, the "special primary,"” whether or not affiliated with

a political party. If one candidate received a majority of all

votes cast, the candidate would be declared the winner and no

further election would be held. If no candidate secured a

majority, candidates in the subseguent run-off election were
limited to the top vote getter in each qualified political party
or political body and any independent candidates entered in the

first election.



The Commigsion concluded that the "special primary” was a
general election for purposes of Section d4la(d) because it fit

the definition of “"general election” found at 11 C.F.R.

§ 100.2(b)(2). The Commission took special note that the
election was intended to result in the selection of a single

individual since it required all candidates to enter and be

named on a single ballot,

The necessity of a possible
subseguent run-off election did not change the status of the
first election as a general election. :
The Commission also concluded that the second, run-off
election could not be viewed as a separate or additional general
election permitting a new 44la{(d) limit because Commission

regulations provided that special elections could only be a

primary, general or a run-off and could not be characterized as
both a general and a run-off. The Commission further concluded,
however, that "in view of the somewhat unigque circumstances of

the special election process in California®, the second election

04094

could be viewed as a continuation of the general election which

began with the first election. Thus, although only one Section

44la(d) limit was available, it could be used in connection with

both elections.
The Commission also considered the issue of the coordinated

expenditure limit in Advisory Opinion 1992-39 which involved the

election at issue. Prior to the DSCC’s filing of the complaint

in this matter, the NRSC requested an advisory opinion from the

Commission on November 6, 1992, as to whether it was entitled to

a new Section 44la(d)(3) coordinated expenditure limit for the



Georgia run-off election. If not, the NRSC asked whether any
such expenditures were permitted given the fact that the general
election had passed. Both the Republican National Committee and
the State Republican Party of Georgia had authorized the NRSC to
expend their share of any remaining or new Section 44la(d)(3)
coordinated expenditures for Coverdell’'s benefit.

The Commission considered the NRSC’s advisory opinion

regquest on November 19, 1992, but by a vote of 3-3, failed to

approve the Office of General Counsel’s Final Draft Advisory

Opinion. The Final Draft Advisory Opinion, based on

Advisory Opinion 1983-16, concluded that an additional Section
441a(d)(3) limit was not available for the run-off election, but
that the NRSC could spend for the run-off election any amounts
remaining in its Section 44la(d) general election limit. A0

1992-39 at 4-5.3

B. Analysis

Complainant states that the NRSC spent the maximum amount
permitted by 2 U.S.C. § 44la(d) in support of Paul Coverdell in
the November 3 general election. Attachment 1 at 1 and 3.
Conseguently, Complainant contends that the NRSC could make no
coordinated expenditures in support of Coverdell in the
November 24, 1992 run-off election based on the Commission’s

conclusion in Advisory Opinion 1983-16. According to

3. The Commission also recently addressed the availability of
coordinated expenditures in the upcoming Texas special elections
in Advisory Opinion 1993-2. The Commission concluded that only
one limit was available although individual Commissioners
differed about the reasons for this conclusion.




Complainant, the NRSC nevertheless continued to spend monies in
support of Coverdell after the general election as evidenced by

three "Agreement Forms for Political Broadcasts,” copies of

which are attached to the complaint. Attachment 1 at 4-6.
These agreements contain form language stating that advance
payments for the ads were furnished by the Committee and the
NRSC and that the broadcasters could announce the program as
paid for by these entities. Id. :
Complainant further contends that NRSC’s spending for the 4
run-off election was a knowing and willful vioclation of the Act }

since, at the time the NRSC made the purported additional 'ﬁA

7 37

expenditures, Advisory Opinion 1983-16 governed its actions and

the Commission had not yet considered NRSC's November 6 advisory

opinion request. Attachment 1 at 1-2.

Georgia law provides that a candidate cannot be nominated
for, or elected to, public office in any election unless the

candidate receives a majority of the votes cast for the

S040%9 4

nomination or office. Ga. Code Ann. § 21-2-501(a) (1987). 1If

no candidate receives a majority, a run-off election between the

two top vote getters is held 21 days after the preceding

election, unless postponed by a court order. Id.

No candidate received a majority of the votes cast for the

U.S. Senate seat on November 3, 1992.4 Consequently, a run-off

4. The State Elections Division of the Georgia Secretary of
State’'s Office reports that the Democratic incumbent Senator
Wyche Fowler received 1,108,416 votes, or 49.22% of the votes
cast, Republican Paul Coverdell received 1,073,282 or 47.66% and
Libertarian Jim Hudson received 69,878 or 3.1%.



election was held on November 24, 1992, between Democratic
incumbent Senator Wyche Fowler and Republican Paul Coverdell,
the candidates receiving the two highest votes in the general
election. Paul Coverdell won the run-off election with 51% of
the vote.

The NRSC’'s disclosure reports show that it made coordinated
expenditures totaling $535,607 (the combined coordinated
expenditure limit of the national and state party committees) on
behalf of Coverdell for media services before the Novonbcr.i,
1992 cloction.s As of March 23, 1993, the NRSC reports making
additional coordinated expenditures totaling $448,879.88 on
behalf of Coverdell for the November 24 run-off olcctton.‘

Sonya Vazqguez, the NRSC’s current treasurer, states that the
NRSC made no coordinated expenditures in connection with the
run-off election until November 20, the day after the Commission

considered the NRSC’'s advisory opinion request. Affidavit of

8. The NRSC reports making the following coordinated
expenditures in connection with the November 3 general election:

10/1/92 - $255,348 to Media Solutions for media service
10/13/92 - $208,012 to Media Solutions for media service
10/27/92 - 872,247 to Media Solutions for media sorvice

6. The NRSC reports making the following coordinated
expenditures in support of Coverdell in connection with the
run-off election:

11/20/92 $535,607 to Media Solutions for media service

12/3/92 ($275,131) refund from Media Solutions for
media service

12/11/92 $42,000 to Windsor Marketing for media service

12/18/92 $48,158.08 to Optima Direct Inc. for
telemarketing

12/18/92 $98,245.80 to Optima Direct Inc. for
telemarketing




Sonya Vazquez, Attachment 2 at 7-8.7 Since the NRSC admits to
making coordinated expenditures of $440,879.88 in connection
with the run-off election, the issue presented is whether that
election constituted a separate "general election campaign”
within the meaning of Section 44la(d)(3) such that an additional
coordinated expenditure limit was available to the NRSC.

The November 3, 1992 election clearly fits the definition
of general election: it was held in an even-numbered year on
the Tuesday following the first Monday in November. 11 c.}.n.

§ 100.2(b)(1). Conversely, the November 24, 1992 election
qualifies as a run-off election -- an election held after a
general election and prescribed by state law as a means for
deciding which candidate shall be certified as an officeholder
elect. 11 C.F.R. § 100.2(d). As reasoned in Advisory Opinion
1983-16, neither the regulations nor the Act contemplate that an
election can be characterized as both a run-off and a general
election. See 11 C.F.R. § 100.2(f) ("a special election may be
a primary, general or run—-off election") and 2 U.S8.C.

§ 431(1)(A) ("an election means a general, special, primary or

run-off election™). Consequently, in accordance with Commission

7. Respondents maintain that the NRSC’s name appears on the
November 16 broadcast agreements, which state that the Committee
and NRSC furnished advance payment, because it helped pay for
production costs of the ads. Respondents say the November 16
ads were the same ads aired on behalf of Coverdell in the
November 3 election. They deny making any payments to air the
ads before November 20. See Response and Vazqguez Affidavit,
Attachment 2 at 4 (footnote 2) and 8. To the extent the
broadcast agreement forms represent a contract, promise or
agreement to make an expenditure, however, the broadcast ad
expenditures were made as of November 16, the date of the
agreements. See 11 C.F.R. § 100.8(a)(2).




regulations and consistent with the reasoning of Advisory
Opinion 1983-16, this Office concludes the November 24 run-off
election was not a separate general election permitting an
additional Section 44la(d)(3) limit.

Although the November 24 run-off was not a separate general
election, it too may be viewed as a continuation of the general

election campaign similar to the California run-off considered

in Advisory Opinion 1983-16. Like the California “"special

primary” run-off, the Georgia run-off election closely followed
an election fitting the definition of "general election®" -- both
preceding elections could have resulted in the selection of an
office-holder. Moreover, like the California run-off, the
Georgia run-off was limited to certain candidates who had run in
the prior general election. 1In the case of California, the
run-off was limited to top vote getters in each gqualified
political party or body and any independent candidates entered
in the first election. In Georgia, the run-off election was
limited further -~ to the two candidates receiving the most
votes in the first election. Thus, the run-off is an integral
part of Georgia’s general election "process." Indeed, the
Georgia law prescribing the general run-off election apparently
considers the run-off to be a continuation of the general
election campaign. It provides:

The run-off primary or run-off election shall be a
continuation of the primary or election for the particular
office concerned, and only the electors who were entitled
to vote in the primary or election for candidates for that
particular office shall be entitled to vote therein; and

only those votes cast for the persons designated as
candidates in such run-off primary or run-off election




shall be counted in the tabulation and canvass of the votes
c..t- - L ]

Ga. Code Ann. § 21-2-501(a) (1987).

The plain language and the legislative history of the Act
also support a single Section 44la(d) limit. Whereas
contribution limits from individuals and political committees
apply separately to each election (defined at 2 U.S.C. § 431(1)
as a general, primary, special or run-off election), coordinated
party expenditures are permitted only in connection with the
general election. The Conference Report for the 1976 Amendments
indicates that Section 44la(d) provides "limited permission"
allowing political parties "to make contributions in kind by

spending money for certain functions to aid the individual

candidates who represent the party during the election process”

(emphasis added). See H.R. Rep. No. 1057, 94th Cong., 24 Sess.

59 (1976), reprinted in Legislative History of Federal Election

Campaign Act Amendments of 1976 at 1053. The report makes clear

that party expenditures would be subject to the contribution
limitations of 2 U.S.C. § 44la(a) but for this provision. 1d.
Thus, Section 44la(d) is intended to preserve a role for
political parties in support of their chosen candidates during
the general election "process” while also meeting the Act’'s
objective of imposing overall limitations on campaign

expenditures and contributions. This Office, therefore,
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concludes that a single Section 44la(d)(3) limit was available
8

for both the November 3 and 24 elections.
Based on the foregoing, this Office recommends that the
Commission find reason to believe that National Republican
Senateorial Committee and Sonya M. Vazguez, as treasurer,
violated 2 U.S.C. § 44la(f) by exceeding its coordinated
expenditure limit in connection with the election of Senator

9 This Office also recommends that the

Paul Coverdell.
Commigsion find no reason to believe that the Coverdell Senate
Committee and Marvin Smith, as treasurer, violated the Act based

on this complaint.

I1I. RECOMMENDATIONS

K Find reason to believe that National Republican Senatorial
Committee and Sonya M. Vazquez, as treasurer, violated
2 U.5.C. § 441a(f).

Find no reason to believe that the Coverdell Senate
Committee and Marvin Smith, as treasurer, violated
the Act on the basis of the complaint in MUR 3708.

8. While one limit means that less money may be available from
the party for its candidate, separate contributions can be
solicited from party committees and others for the run-off
election even before the need for a run-off is determined. See
AOs 1980-68 and 1983-39. Thus, fundraising need not be limited
to the time between the general and run-off elections.

9. Respondents maintain that the Commission should find no
reason to believe because of the Commission’s 3-3 vote in
Advisory Opinion 1992-39. This Office recognizes the difficulty
presented in pursuing this matter given the outcome in the
NRSC’s advisory opinion reguest; however, 2 U.5.C. § 437f(c)
provides a safe harbor only for activity approved by the
Commission pursuant to the advisory opinion procedures of the
Act. Here, no activity was sanctioned given the Commission’s
deadlock on the NRSC’s request; hence, at the time of the
Georgia run-off election, Advisory Opinion 1983-16 represented
the Commission’s pronouncement with regard to coordinated
expenditures for run-off elections.




3. Approve the attached Pactual and Legal Analysis and the
sppropriate letters.

e

General Counsel

Attachments:

1. Complaint

2. NRSC/Coverdell Response

3. Factual and Legal Analysis
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FEDERAL ELECTION COMMISSION
WASHINGTON OC 20403

MEMORANDUM

TO: LAWRENCE M. NOBLE
GENERAL COUNSEL

FROM: MARJORIE W. EMMONS/BONNIE J. Roswj
COMMISSION SECRETARY

DATE: MARCH 30, 1993

SUBJECT: MUR 3708 - FIRST GENERAL COUNSEL'S REPORT
DATED MARCH 29, 1993.

The above-captioned document was circulated to the

Commission on Tuesday, March 30, 1993 at 11:00 a.m. /!

Objection(s) have been received from the
Commissioner(s) as indicated by the name(s) checked below:
Commissioner Aikens
Commissioner Elliott
Commissioner McDonald
Commissioner McGarry
Commigsioner Potter

Commissioner Thomas

This matter will be placed on the meeting agenda

for Tuesday, April 13, 1993

Please notify us who will represent your Division before
the Commission on this matter.




FEDERAL ELECTION COMMISSION
WASHINCTON DC 2040)

MEMORANDUM

TO: LAWRENCE M. NOBLE

GENERAL COUNSEL
FROM: MARJORIE W. EMMONS/BONNIE J. ROSS@J

COMMISSION SECRETARY

DATE: APRIL 1, 1993

SUBJECT: MUR 3708 - FIRST GENERAL COUNSEL'S REPORT
DATED MARCH 29, 1993.

The above-captioned document was circulated to the

™] Commission on ru.adgzirnarch 30, 1993 at 11:00 a.m. . _
s Objection(s) have been received from the ' 
- Commissioner(s) as indicated by the name(s) checked below: ?
:: Commissioner Aikens XXX ]

Commissioner Elliott XXX

Commigsioner McDonald

Commissioner McGarry

Commissioner Potter

Commissioner Thomas

This matter will be placed on the meeting agenda

for _Tyesday. April 13, 1993.

Please notify us who will represent your Division before
the Commission on this matter.
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MEMORANDUNM

TO:

FROM:

DATE:

SUBJECT:

The a

FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463

LAWRENCE M. NOBLE
GENERAL COUNSEL

MARJORIE W. EMMONS/BONNIE J. ROSS@J
COMMISSION SECRETARY

APRIL 2, 1993

MUR 3708 - FIRST GENERAL COUNSEL'S REPORT
DATED MARCH 29, 1993.

bove-captioned document was circulated to the

Commission on Tuesda March 30, 199 H .

Objec

Commission

This

for Tues

tion(s) have been received from the

er(s) as indicated by the name(s) checked below:
Commissioner Aikens XXX

Commissioner Elliott XXX

Commissioner McDonald

Commissioner McGarry

Commissioner Potter XXX

Commissioner Thomas XXX

matter will be placed on the meeting agenda

day, April 13, 1993. .

Please notify us who will represent your Division before
the Commission on this matter.




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 3708

National Republican Senatorial Committee
and Sonya M. Vazquez, &s treasurer;
Coverdell Senate Committee and Marvin
Smith, as treasurer.

N S S S i gt

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on April 27,

1993, do hereby certify that the Commission took the

following actions in MUR 3708:

- 1. Failed in the vote of 3-3 to pass a
motion to:

a) Find reason to believe that National
Republican Senatorial Committee and
Sonya M. Vazquez, as treasurer,

violated 2 U.S.C. § 441a(f).

Find reason to believe that the
Coverdell Senate Committee and
£ Marvin Smith, as treasurer, vioclated

2 U.S.C. § 441a(E).

Direct the General Counsel to send
an appropriate Factual and Legal
Analysis and appropriate letters
pursuant to the above findings.

Commissioners McDonald, McGarry, and Thomas
voted affirmatively for the motion;
Commissioners Aikens, Elliott, and Potter
dissented.

(continued)



Federal Election Commission
Certification for MUR 3708
April 27, 1993

Decided by a vote of 6-0 to close the
file in this matter and direct the
Office of General Counsel to send
appropriate letters pursuant to this
action.

Commissioners Aikens, Elliott, McDonald,
McGarry, Potter, and Thomas voted
affirmatively for the decision.

Commissioners Aikens, Elliott, McDonald, McGarry,

Potter, and Thomas stated intent to file Statements of

Reason with respect to this matter.

It is noted for the record that Special Deputy Wyche

Fowler recused himself with respect to MUR 3708 and was

not present during its consideration.

Attest:

_H-28-93
Date

arjorie W, ns
ecretary of the Commission




FEDERAL ELECTION COMMISSION

WASHINGTON. D C 20463

MAY 3, 1993

Jan Witold Baran, Esgq.
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006

RE: MUR 3708
National Republican Senatorial Committee
and Sonya M. Vazquez, as treasurer
Coverdell Senate Committee
and Marvin Smith, as treasurer

Dear Mr. Baran:

On November 25, 1992, the Federal Election Commission
notified your clients, National Republican Senatorial Committee
and Sonya M. Vazguez, as treasurer ("NRSC"), and Coverdell Senate
Committee and Marvin Smith, as treasurer ("Coverdell®™), of a
complaint alleging that your clients had violated certain sections
of the Federal Election Campaign Act of 1971, as amended (the
"Act®).

On April 27, 1993, the Commission considered the complaint
but was equally divided on whether to find reason to believe NRSC
and Coverdell violated 2 U.S.C. § 44la(f).

The confidentiality provisions at 2 U.S.C. § 437g(a)(12) no
longer apply and this matter is now public. In addition, although
the complete file must be placed on the public record within 30
days, this could occur at any time following certification of the
Commission's vote. If you wish to submit any factual or legal
materials to appear on the public record, please do so as soon as
possible. While the file may be placed on the public record
before receiving your additional materials, any permissible
submissions will be added to the public record upon receipt.

If you have any questions, please contact Dawn M. Odrowski,
the attorney assigned to this matter, at (202) 219-3400.

Sincerely,

Lawrence M. Noble
General Counsel

:o;s Gietner

Associate General Counsel




FEDERAL ELECTION COMMISSION

WASHINGTON. D C 2046}

MAY 3, 1993

RETURN RECEIPT REQUESTED

Robert F. Bauer, Esg.

Judith L. Corley, Esq.
Perkins Coie

607 Fourteenth Street, N.W.
Washington, D.C. 20005-2011

RE: MUR 3708

Dear Mr. Bauer and Ms. Corley:

The Federal Election Commission has reviewed the allegations
contained in your complaint dated November 19, 1992. on April 27,
1993, the Commission considered your complaint, but was equally
divided on whether to find reason to believe National Republican
Senatorial Committee and Sonya M. Vazguez, as treasurer and
Coverdell Senate Committee and Marvin Smith, as treasurer,
violated the Federal Election Campaign Act of 1971, as amended
({the "Act").

Accordingly, on April 27, 1993, the Commission closed the
file in this matter. One or more Statements of Reasons providing
a basis for the Commission’s decision will follow. The Federal
Election Campaign Act allows a complainant to seek judicial review
of the Commission’s dismissal of this action. See 2 U.s.C.

§ 437g(a)(8).

If you have any questions, please contact Dawn M. Odrowski,
the attorney assigned to this matter, at (202) 219-3400.

Sincerely,

Lawrence M. Noble
General Counsel

Lois G. Lefner
Associate

Enclosure
General Counsel’s Report
Certification
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C, 20463"

In the Matter of

National Republican Senatorial Committee
and Sonya M. Vazguez, as treasurer

Coverdell Senate Committee and
Marvin Smith, as treasurer

STATENENT FOR RELEASE OF THE RECORD

CHAIRMAN SCOTT E. THOMAS
COMMISSIONER JOHN WARREN NCGARRY
COMNISSIONER DANNY L. NCDONALD

In Matter Under Review ("MUR") 3708, the Commission split
3-3 on whether the National Republican Senatorial Committee
(the "NRSC") could spend an extra $448,879 on behalf of Paul
Coverdell in connection with the November 24, 1992, runoff
election in Georgia. Applying the Commission’s regulations, as
well as Commission precedent on this precise legal issue, we
agree with the General Counsel’s legal analysis and
recommendation to find reason to believe that the NRSC vioclated
2 U.5.C. §44l1a(f).

This is not a complicated case. Commission regulations and
Commission precedent clearly establish that the November 24,
1992, runoff does not constitute a general election triggering
an additional coordinated party expenditure allowance. As the
Commission said in Advisory Opinion 1983-16 (an opinion joined
by two of our colleagues who are now on the other side of the
issue for the purpose of this matter): "[T]he Commission...
concludes that the...runoff is not a separate or additional
general election." Rather, the Commission in that Advisory
Opinion held that a runoff election is merely "a continuation of
the general election campaign" and does not trigger a new set of
coordinated expenditure limits for party committees.

Fidelity to the regulations and prior rulings takes the
capricious element out of the law and provides stability and
uniformity to the decision-making process. It serves neither the
Commission nor the regulated community well for there to be one
rule for Monday, another for Tuesday.
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The Commission’s 3-3 split on the ﬂoorzia runoff issue when
considering Advisory Opinion Request 1992-39 does not overrule
the Commission’s regulations or the near unanimous Erccodont of
Advisory Opinion 1983-16. That the respondent in this case
proceeded to spend the money in the face of existing law
warranted severe action by the Commission.

We will be submitting a more detailed statement of reasons
for our position in MUR 3708 within the next several weeks.

Commissioner




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

STATENENT FROM THE OFFICE OF VICE CHAIRNAN POTTER
CONCERNING MUR 3708

This matter is an outgrowth of the Commission’s split in
Advisory Opinion Reqguest 1992-39. 1In that Advisory Opinion
Request the National Republican Senatorial Committee ("NRSC")
asked whether the Democratic and Republican party committees had
& separate and distinct spending limit for a run-off general
election scheduled for November 24, 1992 in Georgia. That
election was mandated by a little-known and untried provision of
Georgia law which established a run-off general election if no
candidate received a majority in the regularly scheduled general
election held on November 3, 1992. The NRSC ovldontl; believed,
and I concur, that the Commission had not previously faced a

situation in which a regularly scheduled general election for
federal office was followed by a run-off general election.
Therefore, the NRSC guite correctly sought an Advisory Opinion
from the Federal Election Commission in an attempt to determine
the applicable expenditure limitation.

For reasons which I have discussed in considerable detail
previously (SEE Statement in AOR 1992-39 and Dissent in
AO 1993-2 by Vice Chairman Potter, copies attached) I believe
that the Federal Election laws should have been read to provide
both political parties with a new, separate and distinct
nfonding limit for the November 24, 1992 run-off general
election. Two of my colleagues also reached this same
conclusion, while three members of the Commission disagreed with
this result. Because of this three-three split, the Commission
was forced to inform the NRSC that it was unable to advise them
whether or not a separate expenditure limit existed for the
second general election.

A three-three tie of the voting Commissioners which
prevents us from issuing an Advisory Opinion is a regrettable,
if infrequent, event for the Commission. 8Still, the
Commission’s even-numbered membership structure was
intentionally created by Congress in 1975 to ensure that no
single party or partisan interest could dominate the Commission.
The practical result of Congress’ action is that we occasionally
deadlock on the meaning of our statute and regulations, or the
advisability of taking particular actions. Such splits are not
necessarily along party lines, although that was the case in AOR
1992-39. The reason for such deadlocks may include the
sometimes confusing or unclear phrasing of the statute, the
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Statement from the Office ot”%féo Chalr-in{rétﬁik'
MUR 3708 -Page 2~

differing conclusions of Commissioners about the best
public-policy result, and conflicting interpretations of the
meaning of previous Commission gtonounco-ontl. The antidote for
the potential gridlock created by such three-three ties is
appeal to the Courts for clarification of the law (when
available), or appeal to Congress for revision of the underlying
statutory provision. Chairman Thomas has suggested in the past
that Congress should consider establishing a procedure for
expedited Court review of three-three ties, at least when such
ties may have & direct and immediate effect on a particular
prospective election. Such a procedure would have much to
commend it, and I personally hope Congress will examine the
proposal carefully.

The vote in this matter, though, centers on the guestion of
whether the Commission should now penalize the NRSC for
proceeding to make expenditures in Georgia after the Commission
was unable to respond to their advisory opinion reguest. The
NRSC made their expenditures in the exercise of their best
judgment as to the requirements of the federal election laws.

That judgment was informed by the public discussion of the
Commissioners at the November 12, 1992 open meeting, at which
the Advisory Opinion Request was debated.

The Commission’s three-three vote in itself was evidence
that this issue involved an ambiguous guestion of law to which
even the expert agency could not provide a clear answer. In
fact, both Chairman Thomas and I suggested in our separate
written statements that the Commission should consider holding a
Rulemaking to clarify this area of law. Under these
circumstances, I do not believe we should penalize a national
party committee for any expenditures made in Georgia in the
belief that the law permitted additional party spending in
connection with the November 24, 1992 election. In my view
either party could have legitimately decided in these
circumstances that it was permissible to make expenditures
against a separate general election limit for the second
election, as did the NRSC. It is the responsibility of Congress
to make the laws, the Commission to interpret them, and the
Courts (when called upon) to determine whether our
interpretation is reasonable. In this matter, guidance was not
available to the party committees from any of these sources,

A legal Statement of Reasons will be forthcoming from Vice
Chairman Potter’s office for inclusion in the official record of
MUR 3708.




FEDERAL ELECTION COMMISSION

WASHINC TS DO ek

STATENENT OF COMMISSIONER POTTER
IN ADVISORY OPINION REQUEST 1992-39

During the November 12, 1992 discussion of Advisory Opinion
Request 1992-39, and as reflected in the subsequent Commission
tally vote, the Commission was unable to reach the requisite
four vote consensus to provide an answer to the requester in
this matter. The request presented the following two issues in
light of a Geocrgia state law mandating a run-off election when
no federal candidate receives a majority of the votes cast for
the office in the regularly scheduled general election: 1)
whether national party and/or state party committees are
entitled to additional coordinated party expenditure limits
under 2 U.S.C. § 44la(d)(3) for such a new run-off election and
2) whether national party and/or state party ccamittees are
prohibited from making any 44la(d)(3) expenditures in any new
trun-off election (including 44la(d)(3) funds remaining from the
previously inconclusive general oloctlon).l

The General Counsel’s draft Advisory Opinion cites as a

basis for its conclusion the Commission’s regulation

1. Advisory Opinion Request 1992-39 was made by Jay Velasque:z
on behalf of the National Republican Senatorial Committee in
connection with the Georgia run-off election for the United
States Senate. This election is required by state law to take
place 21 days after the November 3, 1992 general election in
which no candidate for the U.S. Senate seat in Georgia received
a majority of the vote.
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AOR 1992-39 ~PAGE 2-

(11 C.F.R. 100.2(b)(2)] which defines a "general election" as
"an election which is held to £ill a vacancy in a Federal office
(L.8.: 2 :p;cial election) and which is intended to result in
the final selection of a single individual to the cffice at
stake . . .." The General Counsel interprets this section of
the Commission’s regulations in tandem with 11 C.F.R 100.2(b)(1)
to limit the definition of "general election” solely to those
elections either in even numbered years on the Tuesday following
the first Monday in November, or special elections to fill
vacancies. I can find no support in the Act for this
restrictive definition.

A better view of "general election®™ would be "any election
which may have the legal result of electing a single individual
to the office at stake.," or similar language. Not only is such
a definition consistent with the language of the Act, but it
logically follows from the Commission’s previous position that
special elections, general elections and run-off elections each
have a separate $1,000 limit on individuals, multi-candidate
political committees, and other persons pursuant to
2 U.S.C. § 441a(a)(1) and (2). See Advisory Opinions 1986-31
and 1984-42. It seems more than illogical to say that this

November 24, 1992 election is merely a continuation of the

general election for the purposes of political party limits, but

a new and separate election for individual and political action
committee contribution purposes. Why should party committee’s

be the only entities prohibited from treating each election as
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| _PAGE 3-

As a public policy matter I see no harm in allowing a

sepacrate angd distinct 44la(d) ccordinated party expenditure

limit for unforeseen "run-off" general elections that have the

legal result of electing a single individual to the office at

stake, and are in all ways equivalent to any cother general

election. In fact I believe such a separate limit is beneficial

First, if a run-off general election

to the political process.

is seen as a possibility, a separate and distinct limit

encourages candidates to campaign wholeheartedly for the initial é

contest without holding back 44la(d) funds out of fear of

if

needing them in a second run-off general election. Second,

neither candidate has gained a majority of the votes cast and a

nev run-off general election is required to be scheduled

<
~ relatively soon after the inconclusive general election (in the
- Georgia case before us a mere 21 days separates the inconclusive
- general election and the new general election), each candidate

i will quickly need to raise additional funds to communicate with

voters. Without funds for campaigning, and for get out the vote

projects, the run-off general election may provide a classic

case study in low voter turn-cut. By placing each candidate on

an equal footing and treating each "general election® as

distinct with a new 44la(d) limit and no carcry over from the

previous inconclusive election, candidates may rely on the party

funds, instead of spending much of the 21 day election period at

private fundraising functions. This is not a mere theoretical

proposition: the potential overall 44la(d) limits for each
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AOR 1992-39 ~PAGE 4~

party in Georgia are $535,600, more than enough to finance a
serious, short, campaign.

Ultimately, these ideas need to be debated and commented
upon in a rulemaking. Of necessity, the Act and requlations
need tc balance the specificity to deal with complicated issues
and the breadth to deal with aberrant situations. Unfortunately
as written, the present regulatory definition of "general
election” does neither. Furthermore, to deny party committees a
distinct 44la(d) expenditure limit for this nev and decisive

election would thwart the intent of the Act as it relates to a

group specifically guaranteed a central place in the political

process. Finally, I believe that the conclusion of Advisery
Opinion 1983-16, which is relied on by the General Counsel hece
and which in dicta establishes a new contribution limit for
individuals and political action committees, but denies such a
separate limit to party committees, is illogical and
ill-advised. For these reasons, I was not prepared at this time

to support the General Counsel’s draft in Advisory Opinion
1992-39.

revor ter
Commissioner

November 19, 19592
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FEDERAL ELECTION COMMISSION
WASHINCTON. DC 20483

DISSENT OF VICE CHAIRMAN POTTER
TO ADVISORY OPINION 1993-2

This Advisory Opinion Request concerns the provisions of
federal election law allowing the national and state committees
of a political party to "make expenditures in connection with
the general election campaign of candidates for Federal office,"”

subject to certain limits. See 2 U.5.C. § 441a(4d).

We start with the fact that the term "general election" is
nowhere defined in the Act. How, then, should we interpret this
term? I believe State law, established political practice, and
public policy arguments all lead to the conclusion that “"general
elections”™ should be defined as those elections which b 2
directly result in the election of persons to Congress.

In Advisory Opinion 1983-16 the Commission dealt with a
California law which called for an election, open to all
candidates, with the power to elect a Member of Congress. If no
one candidate obtained a majority of the votes cast, however,
then state law provided for a subsequent election between the
two top vote getters. In that Advisory Opinion the Commission,
without being asked, or having the issue briefed by the parties,
stated that the first election was the only "general election,”
and that if a second election were held it would be a "run-off
election” not entitled to its own general election Section
44la(d) political party coordinated expenditure limit. Had I
been a Commissioner in 1983, I would not have voted for that
result. Rather, I would have applied California law as found in
Kellam v. Eu, 83 Ccal. App. 3d 463, (1978), which was cited (but
not followed) in Advisory Opinion 1983-16. Kellam v. Eu held
that under California law there could be two “"genera
elections”: a preliminary general election, followed if needed

by a run-off general election.

1. See Statement of Commissioner Potter in Advisory
Opinion Regquest 1992-39, involving the November 24, 1992
Georgia run-off election for the United States Senate.
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to explicate. Further, I believe the Commission benefits from
full public comment and discussion when it deals with issues
which may be contentious or controversial. For these reasons, I
would support a Rulemaking for the purpose of clarifying our
Regulations in this area, if that were my colleagues’ desire.

However, as a legal matter the Commission may over-rule a
previous Advisory Opinion if four Commissioners agree that the
previous AO wrongly interpreted the statute. Thus, a rulemaking
is not, as a matter of law, necessary to over-rule Advisory
Opinion 1983-16.

While I respect my colleagues’ differing views, and
understand them, I do not subscribe to the result in this
Advisory Opinion. For all of the above reasons, I believe the
preferable reading of the statute to be that there may be two
general elections with separate Section 44la(d) limits in the
1993 Texas Senate race.

Trevor Potter
Vice Chairman

Dated: March 4, 1993
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WASHINCTON, DC 20483

Microfilm

Public Recds

Press
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WILEY, REIN & FIELDING

I778 K STREET, N. W.
WASHIMOTON, D. C. 20008
f202) 429-7000
May 6, 1993 FACSIMILE

JAN WITOLD BARAN (202) 429-7049
(202) 429-7330 TELEX 248349 WYRN UR

Lawrence M. Noble, Esq.
General Counsel

Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 3708, National Republican

Dear Mr. Noble:

On May 5, 1993, I received your letter of May 3
regarding the above-captioned Matter. I wish to protest the
manner in which this case was closed.

The public record reflects that this case was closed and
made public before any of the parties were notified of the
FEC’s rulings. In fact, the file was made public on the same
day the notification letter apparently was written. The
notification letter also failed to mention or include the
unadopted First General Counsel’s Report, the April 30
Statement by Commissioners Thomas, McGarry and McDonald, and
Commissioner Potter’s undated Statement, documents which are
part of the public record, but never were provided to
respondents or their counsel by the FEC.

The respondents were the last to know of formal
government actions that affected them. Beyond the question
of common courtesy, this episode suggests that the FEC method
of closing cases, notifying parties, and publicizing its
actions is ad hoc and not systematic. Arbitrary public
disclosures make FEC practices susceptible to charges of
official abuse, manipulation, incompetence, and even
partisanship.

Since the FEC has already made the file public before
notifying respondents or providing them an opportunity to
file rebuttals to legal documents (which previously were not
provided to them), the offer in your May 3 letter to file




WILEY, REIN & FIELDING

Lawrence M. Noble, Esq.
May 6, 1993
Page 2

additional "materials" is a hollow gesture. How would those
who have already inspected the public record learn of any

such materials?

I urge the FEC take immediate steps to implement fair,
consistent policies with respect to notifications and public
release. Of course, the FEC’s procedures should themselves
be known to parties and the public.

Sincerely,

W—-

" Jan Witold Baran
L

The Hon. Scott Thomas

The Hon. Trevor Potter

The Hon. Joan Aikens

The Hon. Lee Ann Elliott

The Hon. Danny Lee McDonald
The Hon. John Warren McGarry
Jay Velasquez, Esq.

Robert F. Bawer, Esq.
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A Law ParTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS
607 FousTeextn STRERT, N'W « WassmvcTon, D.C. 200082011 « (202) 628-6600

May 14, 1993

Lawrence M. Noble

General Counsel

Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 3708
Dear Mr. Noble:

Our firm filed a complaint with the Federal Election
Commission on behalf of the Democratic Senatorial Campaign
Committee against the National Republican Senatorial Campaign
Committee involving excessive § 441a(d) expenditures in the
Georgia run-off.

We have read now about the Commission's action in this
case in several newspaper accounts and was even mailed a press
release from your agency dated May 6, 1992 announcing the
release of the file the public. We have not, however, had the
courtesy of any official communication from your office about
this matter.

If it is not too much trouble, would it be possible to
obtain a copy of the General Counsel's report in this matter
and copies of the Commissioners' explanations for their votes
apparently provided at least to the press.

Thank you for your courtesy in this matter.

o
Judith L.
Counsel to DSCC

[04005-0001/DA931340.001)

TeLEX: 44-0277 Pcso Un » FacsiMiLE: (202) 434-1690
ANCHORAGE ® BELLEVUE * LOS ANGELES * PORTLAND * SEATTLE * SPOKANE
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FEDERAL ELECTION COMMISSION CLGSED
~ C 2D}

N ASHINGT

JUNE 3, 1993

Jan Witold Baran, Esqg.
Wiley, Rein & Fielding
1776 K Street, N.W.

Washington, D.C. 20006

RE: MUR 3708

o National Republican Sematorial Committee

O and Sonya M. Vazguez, as treasurer
Coverdell Senate Committee

O and Marvin Smith, as treasurer

Dear HNr.

Baran:

By letter dated May 3, 1993, the Office of the General
- Counsel informed you of determinations made with respect to the
complaint filed against your clients, the Natiomal Republican
Senatorial Committee and Sonya M. Vazquez, as treasurer, and
Coverdell Senate Committee and Marvin Smith, as treasurer.

0

Enclosed please find three Statements of Reasons each
explaining the respective votes of Commissioner Potter,

~y Commissioners Aikens and Elliott, and Commissioners McDonald,
McGarry and Thomas. These documents will be placed on the public

record as part of the file of MUR 3708.

If you have any questions, please contact me at
219-3400.

(202)

Sincerely,

/i/a‘*”‘ 11 Odedess,

Dawn M. Odrowski
Attt

orney

.

Enclosure
Statements of Reasons (3)




FEDERAL ELECTION COMMISSION

WASHINCTOS DO J0as)

JUNE 3, 1993

Robert F. Bauer, Esq.

Judith L. Corley, Esqg.
Perkins Coie

607 Fourteenth Street, N.W.
Washington, D.C. 20005-2011

RE: MUR 3708
Dear Mr. Bauer and Ms. Corley:

By letter dated May 3, 1993, the Office of the General
Counsel informed ycu of dsterminations made with respect to the
complaint filed by you against the National Republican Senatorial
Committee and Sonya M. Vazquez, as treasurer, and Coverdell Senate
Committee and Marvin Smith, as treasurer. Enclosed with that

letter was a copy of the First General Counsel’s Report and a
Certification of the Commission’s action.

Enclosed please find three Statements of Reasons each
explaining the respective votes of Commissioner Potter,
Commissioners Aikens and Elliott, and Commissioners McDonald,
McGarry and Thomas. These documents will be placed on the public
record as part of the file of MUR 3708.

If you have any questions, please contact me at
(202) 219-3400.

Sincerely,

-
W ltan # ézt{([ﬁ .
Dawn M. Odrowski

Attorney

Enclosure
Statements of Reasons (3
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SENSITIVE

December 12, 1994 DEC '3 m

EXECUTIVE SESSInN
_— SUBMITTED LATE

TO: The Commission

FROM: Lawrence M. Nobl
General Counsel

SUBJECT: MUR 3708 -- National Republican Senatorial Committee

Attached is a copy of Judge Greene’'s order in DSCC v. FEC,
received today by facsimile. Judge Greene denied the NRSC's
pending motions to intervene, to stay the court’s November 14
decision and to reconsider and dismiss the case. The judge’s
order also gives the Commission 30 days from the date of this
latest order, until January 5, 1995, to conform to the court’s
November 14 decision. The General Counsel’s report recommending
compliance with the decision is scheduled for consideration at
tomorrow’s executive session. Since there are no other scheduled
executive sessions between tomorrow’s meeting and the court’s new
deadline, we recommend that the Commission proceed to consider the
General Counsel’s Report dated December 7, 1994 at tomorrow’s
meeting.

Attachment
Court Order
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INTITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DEMOCRATIC SENATORIAL
CAMPAIGN COMMITTEE,

Plaintire,
V. Civil Action No. 93-1321
(HHG)
FEDERAL ELECTION COMMISSION
’ FILED
Defendant.
DEC 0 7 1994
CLERK, U.S. ISTRICT COURT
DISTRICT OF COLUMBIA

order

The Court granted summary judgment in favor of the plaintifs
in this matter on November 14, 1994, and directed the defendant to
initiate enforcement proceedings within 30 days against the
National Republican Senatorial Committee ("NRSC®). The NRSC has
now filed a motion for leave to intervene, an emergency motion to
stay‘the November 14 Order, and a motion to reconsider and dismiss.
The plaintiff has opposed these motions. The defendant has opposed
the NRSC’s motion to intervene, and has suggested that the Court
stay the 30-day deadline imposed by the November 14 Order until all
pending motions are resolved.

The Court finds that the NRSC’s motion to intervene as a
party, filed four days after the final judgment in this action, is
untimely. See Dimond v. District of Columbia, 792 F.2d4 179, 193
(D.C. cCir. 1986). Moreover, the NRSC’s alleged interest in
intervening, to brief the constitutionality of the Federal Election
Campaign Act, is not ripe as the defendant has not yest determined

vhat specific action it will take against the NRSC. Accordingly,




; 12/712/04 11:28 o202 273 0140 GREENE @oo3

it is this _é}fday:nt December, 1994

ORDERED that the National Republican Senatorial Committee’s
motion for leave to intervene be and it is hereby DENIED; and it is
further

ORDERED that the National Republican Senatorial Committee’s
motion to reconsider and dismiss and its emergency motion to stay
the November 14 Order be and they are hereby DENIED as moot; and it
is further

ORDERED that the Federal Election Commission shall conform
with the November 14 decision within 30 days of the issuance of

this Order, and that the Federal Elpction Commission’s suggestion

& that the Court stay the 30-day deadline is nozfﬁ J:;;ﬁk*t'

(QV] HAROLD H.
United States District Judge




BEFORE THE FEDERAL ELECTION COMMISSION SENSIT|VE

In the Matter of DEC 1 31994
National Republican Senatorial MUR 3708 EXEWTWE SESSIM

Committee and,Stan Huckaby,
as treasurer, and
Coverdell Senate Committee and
Marvin Smith, as treasurer
GENERAL COUNSEL’S REPORT
I. BACKGROUND

This matter was generated by an administrative complaint

0 filed by the Democratic Senatorial Campaign Committee ("DSCC")
N on November 19, 1992. The DSCC alleged that the National
O

Senatorial Campaign Committee ("NRSC") violated the Federal

Election Campaign Act (the "Act") by exceeding the coordinated

i party expenditure limit of 2 U.S.C. § 44la(d)(3) in support of
:; Paul Coverdell, the Republican Senate candidate, in connection
5 with Georgia’s November 3 general election and a runoff election
) held on November 24, 1992.2 The DSCC’s complaint was filed the
O same day the Commission considered an Advisory Opinion Request

o N

from the NRSC asking whether an additional Section 44la(d) limit

was available for the November 24, 1992 election. The Commission

1. James L. Hagen was treasurer of the National Republican
Senatorial Committee ("NRSC") at the time the DSCC filed its
administrative complaint in MUR 3708. Sonya Vazquez succeeded
him and was named as the treasurer respondent in the First
General Counsel’s Report. Stan Huckaby is the NRSC’s current
treasurer.

2. Georgia law requires a candidate for any office to win a
majority of the votes cast. Since no Senate candidate received
a majority of the vote for the U.S. Senate seat in the

November 3, 1992 general election, a November 24, 1992 runoff
election was held.
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failed by a vote of 3-3 to approve the General Counsel‘’s Final

Draft Advisory Opinion which concluded that no additional

Section 44la(d) limit was available for the
November 24 election. See Advisory Opinion 1992-39.

In considering the DSSC's complaint on April 27, 1993, the
Commission was equally divided on whether toc approve the General
Counsel’s recommendation to find reason to believe that the NRSC

3

had violated the Act. Accordingly, the Commission unanimously

decided to close the file in MUR 3708. The Commissioners filed

Statements of Reason for their votes, and on June 25, 1993, the
DSCC filed suit in district court challenging the Commission’s
dismissal of its administrative complaint.

The district court issued its decision on the merits in the

DSCC’s lawsuit on November 14, 1994. DSCC v. FEC, Civil Action

No. 93-1321 (HHG) (D.D.C. November 14, 1994). Attachment 1. 1In
that decision, the district court held that the Commission’s
dismissal of the DSCC’s administrative complaint in MUR 3708 was
contrary to law. Specifically, the court held that the

November 24, 1992, election was a runoff election under the
plain meaning of 11 C.F.R. § 100.2, and accordingly, that the

Commission erred in not finding reason to believe that the NRSC

3. The Commission also split 3-3 on the General Counsel’s

recommendation to find no reason to believe whether the
Coverdell Senate Committee and its treasurer violated the Act.
Commissioners McGarry, McDonald and Thomas supported a reason to
believe finding against the Coverdell committee based on the
view that amounts in excess of the permissible Section 44la(d)
limit constituted an excessive contribution. See Statement of
Reasons for MUR 3708 by Commissioners Thomas, McGarry and
McDonald, dated May 25, 1993, at footnote 3.
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had violated the Act when it expended funds in excess of the
44la(d) limit in support of Coverdell. 1In accord with 2 U.S.C.
§ 437g(a)(8)(C), the court ordered that the Commission conform
to its declaration that the dismisgsal was contrary to law within
30 days and ordered the Commission to vacate its dismissal of
MUR 3708 and to initiate appropriate enforcement proceedings
against the NRSC. Attachment 1 at 9.

Oon November 29, 1994, the Commission deadlocked 3-3 on the
Office of General Counsel’s recommendation to appeal the
district court decision, necessitating Commission action to
conform to the court’'s order by December 14. However, pending
motions filed by the NRSC in the district court case may alter
the decision and order. The NRSC has filed an Emergency Motion
to Stay the November 14 Order, a Motion for Leave to Intervene
and a proposed Motion to Reconsider the November 14 Decision and
Order and Dismiss. On behalf of the Commission, this Office has
requested an expedited decision on the motion to stay and has
also asked that the Court inform the Commission of its ruling on
that motion by December 12, 1994.4

Absent further action by the court, the court’s November 14

decision constitutes the law of this case. Thus, in the event

the court denies the motion to stay cr does not rule on the

4. This Office will advise the Commission of any decisions
rendered on the NRSC’s pending motions. The request for an
expedited decision was filed on December 2, 1994, simultaneously
with the Commission’s responses to the NRSC’'s Emergency Motion
to Stay and Motion for Leave to Intervene. The NRSC's proposed
Motion to Reconsider will not be considered on the merits unless
the court permits the NRSC to intervene.
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motion by December 12, the General Counsel recommends that,
consistent with the court’s decision and order, the Commission
reopen MUR 3708 and find reason to believe that the NRSC
violated 2 U.S.C. § 44la(f).
IXI. ANALYSIS

In assessing whether the NRSC violated 2 U.S.C. § 44la(f)
by exceeding the permissible Section 44la(d) coordinated
expenditure limit for the 1992 general election, the court
examined the Commission’s regulations at 11 C.F.R. § 100.2.
The court first noted that 11 C.F.R. § 100.2(b) defines "general
election" as:

. . an election which meets either of the
following conditions:

(1) An election held in even numbered years on
the Tuesday following the first Monday in November is
a general election.
(2) An election which is held to fill a vacancy
in a Federal office (i.e., a special election) and
which is intended to result in the final selection of
a single individual to the office at stake is a
general election.
It further noted that a "runoff election" is defined at
11 C.F.R. § 100.2(d), in pertinent part, as:

(2) The election held after a general election
and prescribed by applicable State law as the means for
deciding which candidate should be certified as an
officeholder elect is a runoff election.

The court concluded that under the plain meaning of the
Commission requlations at 11 C.F.R. § 100.2, the November 24,
1992 election could be considered only a runoff election and not

a general election. Consequently, no additional 44la(d)(3)

limit was available. Attachment 1 at 5 and 7-8.
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Specifically, the court reasoned that the November 24

election did not meet the definition of "general election” found

at 11 C.F.R. § 100.2(b) but rather "fits far more snugly and

directly" into the definition of "runoff election" found at
11 C.F.R. § 100.2(d). Attachment 1 at 6 and 7. According to
the court, the November 24 election failed to qualify as a
general election since it was neither an election held on the

Tuesday following the first Monday in November as defined at

11 C.F.R. § 100.2(b)(1) nor was it held to fill a "vacancy" as

©l required in 11 C.F.R. § 100.2(b)(2). In the court’s view, no

. vacancy was created by the failure to elect a Senator in the

j; November 3 election because a vacancy occurs "when an office is

N no longer occupied or when it is occupied by a person who has
not been authorized by the voters to fill that office, such as

b when the elected officeholder dies or resigns.” Attachment 1

- at 6. The court found that neither of those situations existed

- in Georgia in November 1992, noting that Wyche Fowler, the

:; incumbent Senator, had an "additional two months at minimum in

which to occupy the office." 1d. Finally, the court reasoned
that even if the November 24 election could be viewed as an
election to fill a vacancy, that election better fit the
definition of "runoff election” since it was held after a
general election and prescribed by state law as the means for
deciding which candidate should be certified as officeholder
elect. Attachment 1 at 6-7.

The court further determined that the regqulatory scheme of

11 C.FP.R. § 100.2 precluded the November 24 election from being
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considered both a general election and a runoff election.
According to the court, Commission regulations expressly state
when the election definitions overlap. For example, 11 C.F.R.
§ 100.2(f) states that a "special election" may be a primary,
general or runoff election. The absence of any similar
statement recognizing that a runoff election could also be a
general election was viewed by the court as "strong evidence"
that such a conclusion could not be reached. Attachment 1 at 7.
In light of the district court’s determination that the
November 24 election was a runoff election, no additional
Section 441a(d)(3) limit was available. The NRSC'’s disclosure
reports show that it spent $505,570 in support of Coverdell for
the November 24 election in addition to spending $535,607 on his
behalf for the November 3 election. Therefore, in accordance
with the district court’s November 14 order and decision, this
Office recommends that the Commission reopen MUR 3708, find
reason to believe that the NRSC and Stan Huckaby, as treasurer,
violated 2 U.S.C. § 44la(f) and approve the attached factual and
legal analysis and proposed letters to counsel for the
complainant and respondents. This Office makes no
recommendation regarding the Coverdell Senate Committee and its
treasurer since the district court’s decision does not address
them and its order specifically directs the Commission to
initiate enforcement proceedings against the NRSC. See

Attachment 1 at 9.




III. RECOMMENDATIONS

1. Reopen Matter Under Review 3708 for further proceedings
consistent with the district court’s November 14, 1994
decision in DSCC v. FEC, Civil Action No. 93-1321 (HHG)
(D.D.C. November 14, 1994).

2. Find reason to believe that National Republican Senatorial
Committee and Stan Huckaby, as treasurer, violated
2 U.S.C. § 4d4la(f).

3. Approve the attached Factual and Legal Analysis and the
attached letters to counsel for the complainant and
respondents.

< - 7

/§L¢;4p££~¢ ?j/fﬁL/ o zaa%n&rquL.%ﬂ A@%é;
! Date ) Lawrence M. Noble [ﬂﬂj
55 General Counsel

Attachments:
1. District Court Decision & Order

N 2. Proposed Factual and Legal Analysis
3. Proposed Letters (2)




FEDERAL ELECTION COMMISSION

AASHINCTON DC 4ot

MEMORANDUM

TO: LAWRENCE M. NOBLE
GENERAL COUNSEL

FROM: MARJORIE W. EMMONS/BONNIE J. ROSS
COMMISSION SECRETARY

DATE: DECEMBER 6, 1994

e SUBJECT: MUR 3701 - GENERAL COUNSEL'S REPORT
DATED DECEMBER 1, 1994.

A The above-captioned document was circulated to the

- Commission on _Thursday, D : -
i Objection(s) have been received from the

i Commissioner(s) as indicated by the name(s) checked below:

< Commissioner Aikens

D) Commissioner Elliott XXX

bt Commissioner McDonald

N

Commissioner McGarry
Commissioner Potter

Commissioner Thomas XXX

This matter will be placed on the meeting agenda

for Tuesday, December 13, 1994

Please notify us who will represent your Division before
the Commission on this matter.
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In the Matter of

National Republican Senatorial
Committee and Stan Huckaby,
as treasurer, and

Coverdell Senate Committee and
Marvin Smith, as treasurer

® ®

BEFORE THE FEDERAL ELECTION COMMISSION

MUR 3708

N P N P

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on

December 13, 1994, do hereby certify that the Commission

decided by a vote of 6-0 to take the following actions

with respect to MUR 3708:

Vacate the dismissal in MUR 3708 and
reopen Matter Under Review 3708 for
further proceedings consistent with
the district court’s November 14, 1994
decision in DSCC v. FEC, Civil Action
No. 93-1321 (HHG) (D.D.C. November 14,
1994).

Notify the National Republican Senatorial
Committee and Stan Huckaby, as treasurer,
and provide them fifteen days to respond.

(continued)




rederal Election Commission
Certification for MUR 3708
December 13, 1994

File a motion with Judge Harold H. Greene
seeking clarification of the Court’s Order
as it relates to 2 U.S.C. § 437g(a)(B8)(C).

Commigsioners Aikens, Elliott, McDonald, McGarry,

I~ Potter, and Thomas voted affirmatively for the decision.

O
) Attest:
(QV
i~ 124 -2
Date Marjorie W. Emmons
o ecretary of the Commission
<
.
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FEDERAL ELECTION COMMISSION
WASHINCTON, DC 20463

December 16, 1994

Robert F. Bauer, Esq.

Judith L. Corley, Esq.
Perkins Coie

607 rourteenth Street, N.W.
washington, D.C. 20005-2011

RE: MUR 3708
Dear Mr. Bauer and Ms. Corley:

As you know, on November 14, 1994, the United States
District Court for the District of Columbia vacated the Federal
Election Commission’s April 27, 1993 dismissal of Matter Under
Review ("MUR") 3708, the administrative complaint filed by your
client, the Democratic Senatorial Campaign Committee ("DSCC").
The district court remanded the enforcement matter to the
Commission with directions to conform with the court’s
declaration that the dismissal was contrary to law within thirty
days from the court’s order; to vacate its dismissal of the
DSCC’s complaint; and to initiate appropriate enforcement
proceedings. On December 6, 1994, the court issued an
additional order which, inter alia, gave the Commission until
January 5, 1995, to conform to the November 14 order.

This is to notify you that on December 13, 1994, the
Commission voted to vacate its dismissal of MUR 3708 and reopen
the matter in accordance with the district court’s order. You
will be notified as soon as the Commission takes final action on
this matter. In the interim, please be advised that the
statutory confidentiality provisions are once again in effect
unless and until the respondents notify the Commission in
writing that they wish the matter to be made public. See
2 U.5.C. §§ 437g(a)(4)(B) and 437g(a)(12)(A).

If you have any questions, please contact Dawn M. Odrowski,
the staff attorney handling this matter, at (202) 219-3400.

Sincerely,

rénce M. No
General Counsel




FEDERAL ELECTION COMMISSION

WASHINGTON D € 20401

December 16, 1994

Jan Witold Baran, Esq.
Wiley, Rein & Fielding
1776 K Street, N.W.

washington, D.C. 20006

RE: MUR 3708
National Republican Senatorial
Committee and Stan Huckaby,
as treasurer
Coverdell Senate Committee and
Marvin Smith, as treasurer

Dear Mr. Baran:

On November 14, 1994, the United States District Court for
the District of Columbia vacated the Federal Election
Commission’s April 27, 1993 dismissal of Matter Under Review
("MUR") 3708, the administrative complaint filed by the
Democratic Senatorial Campaign Committee ("DSCC") against your
clients, the National Republican Senatorial Committee and the
Coverdell Senate Committee and their respective treasurers. The
district court remanded the enforcement matter to the Commission
with directions to conform with the court’s declaration that the
dismissal was contrary to law within thirty days from the
court’s order; to vacate its dismissal of the DSCC’s complaint;
and to initiate appropriate enforcement proceedings. As you
know, the court issued an additional order on December 6, 1994
which, inter alia, gave the Commission until January 5, 1995, to
conform to the November 14 order. A copy of the court’s
decision and orders is enclosed.

This is to notify you that on December 13, 1994, the
Commission voted to vacate its dismissal of MUR 3708 and to
reopen the matter in accordance with the district court’s order.
Please submit within 15 days of your receipt of this letter, any
response which you believe is relevant to the Commission’s
further consideration of this matter. 1If no response is
received within 15 days, the Commission may take further action
based on the available information.

This matter will remain confidential in accordance with
2 U.S.C. §§ 437g(a)(4)(B) and 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public.




Jan Witold laun,.lq. ’

Page 2

If you have any questions, please contact Dawn M. Odrowski,
the staff attorney handling this matter at (202) 219-3400.

Sincere

awrence M. Noble
General Counsel

Enclosure
District Court Decision & Orders




WILEY, REIN & FIELDING

1776 K STREET, N. W.
WASHINGTON, D. C. 20008
(202) 429-7000

Ak WIRSLES SAEA N December 28, 1994 FACSIMILE
(202) 429-7049

(202) 429-7330 TELEX 248349 WYRN UR

Lawrence M. Noble, Esq.
General Counsel

Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

" Attn: Dawn M. Odrowski
O Re: MUR 3708 (National Republican Senatorial Committee
and Stan Huckaby, as Treasurer; Coverdell

- Senate Committee and Marvin Smith, as

N Ireasurer)
Dear Mr. Noble:

- I am in receipt of your letter of December 16, 1994, notifying
the National Republican Senatorial Committee ("NRSC") and Stan

N Huckaby, as Treasurer, and the Coverdell Senate Committee and
Marvin A. Smith, as Treasurer ("Respondents") that the Commission

J vacated its dismissal of Matter Under Review ("MUR"™) 3708 on

December 13, 1994, and requesting that Respondents submit any
response which they believe may be relevant to the Commission’s
N further consideration of this matter.

The Commission’s letter arrived on December 19, 1994. Thus, a
response would currently be due on January 3, 1995. However, our
clients have not been available for consultation due to the
intervening holidays. As a result, we respectfully request an
additional twenty days to and including January 23, 1995, to
respond to the Commission’s request.

Should the Commission deny this request, Respondent’s refer
the Commission to Respondents’ December 17, 1992, Response to the
Complaint in MUR 3708, to the Commission’s own pleadings in

i , Civil Action No.
93-1321, and to footnote 3 of Judge Greene’s November 14, 1994,
Opinion in this matter.




Lawrence M. Noble, Esq.
December 28, 1994
Page 2

We look forward to the Commission’s favorable consideration of
this request.

Sincerely,

an Witold Baran
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FEDERAL ELECTION COMMISSION

WASHINGTON DO 204618

December 29, 1994

BY FACSIMILE & FIRST-CLASS MAIL

Jan Witold Baran, Esqg.
Wiley, Rein & Fielding
1776 K Street, N.W.

Washington, D.C. 20006

RE: MUR 3708
National Republican Senatorial
Committee and Stan Huckaby,
as treasurer
Coverdell Senate Committee and
Marvin Smith, as treasurer

Dear Mr. Baran:

This responds to your letter dated December 28, 1994,
requesting an extension of 20 days to respond to the
Commission’s reopening of MUR 3708 in accordance with the
district court’s order of November 14, 1994. After considering
the circumstances presented in your letter, the Office of the
General Counsel has granted the requested extension.
Accordingly, your response is due by the close of business on
January 23, 1995,

If you have any questions, please contact me at (202)
219-3400.

Sincerely,

Koo 20279

Dawn M. Odrowski
Attorney
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WILEY, REIN & FIELDING
1776 K BTREET, N. W, J:‘d ?.i Ll 36 “1 '95

WASHINGTON, D. C. 20008
(202) 429-7000

JAN WITOLD BARAN January 23, 1995 (ZOZ?C‘SZ:‘;‘CD‘D
(202) 429-7330 TELEX 248349 WYRN UR

Lawrence M. Noble, Esqg.
General Counsel

Federal Election Commission
999 E Street, N.W.
wWashington, D.C. 20463

Attn: Dawn M. Odrowski

Re: MUR 3708 (National Republican Senatorial Committee
and Stan Huckaby, as Treasurer; Coverdell
Senate Committee and Marvin Smith, as

Ireasurer)

Dear Mr. Noble:

This letter constitutes a response to your letter of December
16, 1994, notifying the National Republican Senatorial Committee
("NRSC") and Stan Huckaby, as Treasurer, and the Coverdell Senate
Committee and Marvin A. Smith, as Treasurer ("Respondents") that
the Commission vacated its dismissal of Matter Under Review ("MUR")
3708 on December 13, 1994. You further requested that Respondents
submit any response which they believe may be relevant to the
Ccommission’s further consideration of this matter.

While Respondents appreciate the opportunity to share their
views with the Commission, one cannot help pointing out that the
Commission could have obviated the need to seek Respondents’
advice. First, the Commission could have appealed the ruling in
Democratic Senatorial Campaign Committee v. FEC, Civil Action No.
93-1321 (HHG) in order to vindicate itself as well as negate the
need to prolong this enforcement action. For unexplained reasons,
the Commission did not appeal. Second, the Commission could have
consented to the NRSC’s Motion for Leave to Intervene in order to
allow the NRSC an oppertunity to either seek reconsideration or to
appeal. However, unlike plaintiff DSCC, the Commission opposed the
NRSC’s Motion thus barring timely appellate review of the FEC’s
dismissal and the District Court’s order. Having made these two
decisions, the FEC has put both itself and Respondents in this case
in a peculiar situation.
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WILEY, REIN & FIELDING

Lawrence M. Noble, Esq.
January 23, 1995
Page 2

One result of this predicament is that, on the very same day
which the Commission issued its letter to Respondents, the
Commission also filed a Motion to Clarify in
Campaign Committee v. FEC, Civil Action No. 93-1321 (HHG) seeking
guidance from the Court as to possible avenues the Commission may
take in MUR 3708 in light of the Court’s November 14, 1994 Order.
Filing such a motion implies that the Commission itself does not
believe the Court’s Order requires it to find reason to believe any
violation occurred in this matter, a position with which
Respondents agree.

As indicated in NRSC’s response to the Commission’s Motion to
Clarify, it is NRSC’s position that by vacating the Commission’s
original dismissal of MUR 3708 the Commission has complied with the
Court’s Order. That Order stated only that the "Commission shall
vacate its dismissal of the complaint of the Democratic Senatorial
Campaign Committee and it shall initiate appropriate enforcement
proceedings against the National Republican Senatorial Committee."
November 14, 1994 Order. Simply by virtue of vacating its
dismissal of the complaint the FEC has in fact initiated an
"appropriate" enforcement action against the NRSC. Having complied
with the Court’s order, it is now appropriate for the Commission to
find no reason to believe or take no further action based on
prosecutorial discretion.V Indeed, the General Counsel’s Office,
in defending the Commission’s dismissal of this action in the first
instance, arqued that prosecutorial discretion was an appropriate
basis upon which to uphold the decision. Prosecutorial discretion
was not rejected by the Court as an appropriate basis from
dismissal. Rather, the Court did not address that issue.

One ground for exercising prosecutorial discretion is the fact
that the NRSC requested and the Commission failed to issue an
Advisory Opinion with respect to the treatment of the 2 U.S.cC.

§ 441a(d) limit in connection with the November 24, 1992 election
for United States Senator from Georgia. The Commission need not
limit the exercise of its prosecutorial discretion to its failure
to issue an advisory opinion, however. Instead, the Commission can
rely on the fact that during the past two years it has dismissed
numerous enforcement actions on the grounds of prosecutorial

v Specifically, the Court’s opinion stated that "[i]n
fashioning an appropriate remedy, the Commission might take into
account its less than lucid action with respect to its decision
whether to issue an advisory opinion." November 14, 1994, Opinion
at 8, n.3.
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discretion. This includes several cases dismissed at the end of
1994 involving the 1992 election cycle in which the Commission did
not find reason to believe but simply took no action or those in
which the Commission did find reason to believe but nonetheless
took no further action. §See, e.q., Federal Election Commission
Press Release dated December 13, 1993; Federal Election Commission
Press Release dated July 6, 1994; and Federal Election Commission
Press Release dated December 20, 1994.

Having repeatedly relied on prosecutorial discretion as an
appropriate basis upon which to dismiss complaints prior to finding
reason to believe, the Commission is obviously prepared to defend
itself in the general exercise of prosecutorial discretion against
any claim that it is arbitrary, capricious, or abusing its
discretion. This position is consistent with the Supreme Court’s
holding in Heckler v. Chaney, 470 U.S. 821, 831 (1985) in which the
Court found that "an agency’s decision not to prosecute or enforce,
whether through civil or criminal process, is a decision generally
committed to the agency’s absolute discretion" given the "many
variables" that affect an agency’s "proper ordering of its
priorities."

Respondents believe that there is no basis for the Commission
to take any further action in this matter or to find reason to
believe that a violation occurred. Indeed, it would be unjustified
and grossly unfair to Respondents for the Commission to make such a
finding under the circumstances. However, should the Commission
believe it necessary to find "reason to believe" in order to comply
with the Court’s order, which, as seen above, it is not, the
Commission should nonetheless take no further action at the same
time. The Commission has never taken the position that it is bound
to make a probable cause to believe finding, or even to pursue an
investigation in any action in which it has found reason to
believe. Thus, consistent with prior Commission precedent the
Commission may take no further action against the Respondents in
this matter even after an unwarranted finding of a violation. Any
decision to the contrary would result in the penalization of the
Respondents for the Commission’s own failure to issue an Advisory
Opinion.

In sum, the Commission should take no further action in this
matter.

Sincerely,

éﬁlian Witold Baran




u 4 3 2

9

FEDERAL ELECTION COMMISSION 1]
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February 23, 1995

e ' SENSITIVE

TO: The Commission

FROM: Lawrence M. Nobl
General Counsel

SUBJECT: MUR 3708 -- National Republican Senatorial Committee

On December 13, 1994, the Commission voted to vacate its
dismissal of this matter in accordance with an order by the U.S.
District Court for the District of Columbia and to notify the
National Republican Senatorial Campaign Committee ("NRSC") of its
action and give it 15 days to respond. In the meantime, on
December 16, 1994, this Office, on behalf of the Commission, filed
a Motion to Clarify with the district court. Specifically, the
motion requests the court to clarify whether the Commission may
comply with its order by certifying that, after considering the
court’s opinion and the administrative complaint, it did not find
reason to believe that the NRSC violated the Act, thereby allowing
the court to permit complainant, the Democratic Senatorial
Campaign Committee ("DSCC") to bring its own action against the
NRSC pursuant to 2 U.S.C. § 437g(a)(8)(C). An oral argument on
the motion was requested.

The NRSC filed a response to the Commission’s notification
regarding the reopening of MUR 3708 on January 23, 1995, after
receiving an extension. However, we are still awaiting a decision
by the district court on the motion to clarify. Both the
DSCC and the NRSC have filed responses to the motion to clarify.
Our reply was filed on January 6, 1995. We have as yet received
no notification of any court action on our request for oral
argument or on the motion generally.

We will keep the Commission advised of further developments
in this matter.

Staff Assigned: Dawn M. Odrowski




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of SENSITIVE

National Republican Senatorial
Committee and 1 MUR 3708
Stan Huckaby, as treasurer,
and
Coverdell Senate Committee and
Marvin Smith, as treasurer

GENERAL COUNSEL’S REPORT

BACKGROUND

This matter was generated by an administrative complaint
filed by the Democratic Senatorial Campaign Committee ("DSCC") on
November 19, 1992. The DSCC alleged that the National Senatorial
Campaign Committee ("NRSC") violated the Federal Election Campaign
Act (the "Act") by exceeding the coordinated party expenditure
limit of 2 U.S.C. § 441a(d)(3) in support of Paul Coverdell, the
Republican Senate candidate, in connection with Georgia’'s

November 3 general election and a runoff election held on

2

November 24, 1992. The DSCC’s complaint was filed the same day

the Commission considered an Advisory Opinion Request from the

NRSC asking whether an additional Section 44la(d) limit was

1. James L. Hagen was treasurer of the National Republican
Senatorial Committee ("NRSC") at the time the DSCC filed its
administrative complaint in MUR 3708. Sonya Vazquez succeeded
him and was named as the treasurer respondent in the First
General Counsel’s Report. Stan Huckaby is the NRSC’s current
treasurer.

F Georgia law requires a candidate for any office to win a
majority of the votes cast. Since no Senate candidate received
a majority of the vote for the U.S. Senate seat in the

November 3, 1992 general election, a runoff election was held on
November 24, 1992.
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available for the November 24, 1992 election. The Commission
failed by a vote of 3-3 to approve the General Counsel’s Final
Draft Advisory Opinion which concluded that no additional Section
44la(d) limit was available for the November 24 election. See
Commission certification dated November 19, 1992 for Advisory
Opinion Request 1992-39 and First Draft of Advisory Opinion
1992-39 dated November 18, 1992.

In considering the DSSC’s complaint on April 27, 1993, the

Commission was equally divided on whether to approve the General

e Counsel’s recommendation to find reason to believe that the NRSC
s had violated the Act.3 Accordingly, the Commission unanimously
. decided to close the file in MUR 3708. The Commissioners filed
o~ Statements of Reason for their votes, and on June 25, 1993, the

~ DSCC filed suit in district court challenging the Commission’s

e dismissal of its administrative complaint.

i The district court issued its decision on the merits in the
= DSCC’s lawsuit on November 14, 1994. DSCC v. FEC, Civil Action
z; No. 93-1321 (HHG) (D.D.C. November 14, 1994). Attachment 1. 1In

that decision, the district court held that the Commission’s
dismissal of the DSCC’s administrative complaint in MUR 3708 was

contrary to law. Specifically, the court held that the

3. The Commission also split 3-3 on the General Counsel’s
recommendation to find no reason to believe that the Coverdell
Senate Committee and its treasurer violated the Act.
Commissioners McGarry, McDonald and Thomas supported a reason to
believe finding against the Coverdell committee based on the
view that amounts in excess of the permissible Section 44la(d)
limit constituted an excessive contribution. See Statement of
Reasons for MUR 3708 by Commissioners Thomas, McGarry and
McDonald, dated May 25, 1993, at footnote 3.
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November 24, 1992 election was a runoff election under the plain
meaning of 11 C.F.R. § 100.2, and accordingly, that the Commission
erred in not finding reason to believe that the NRSC had violated
the Act when it expended funds in excess of the 44la(d) limit in
support of Coverdell. 1In accord with 2 U.S.C. § 437g(a)(8)(C),
the court ordered that the Commission conform to its declaration
that the dismissal was contrary to law within 30 days and ordered
the Commission to vacate its dismissal of MUR 3708 and to initiate
appropriate enforcement proceedings against the NRSC. Attachment
1 at 9. The court subsequently gave the Commission additional
time, until January 15, 1995, to conform to its order when ruling
on several post-order motions filed by the NRSC.4
On November 29, 1994, the Commission deadlocked 3-3 on the
Office of General Counsel’s recommendation to appeal the district
court decision, necessitating Commission action to conform to the
court’s order. Accordingly, the Commission unanimously voted on
December 13, 1994, to vacate the dismissal in MUR 3708, to reopen
the matter consistent with the court’s order and to notify the
NRSC of its actions, giving them an opportunity to respond.
Counsel for the NRSC and the Coverdell Senate Committee
("Respondents”) filed a response on January 23, 1995, in which
they assert that it would be appropriate for the Commission to

find no reason to believe or to take no further action without

4. The NRSC, an amicus in the district court proceeding, filed
an Emergency Motion to Stay the November 14 Order, a Motion for
Leave to Intervene and a proposed Motion to Reconsider the
November 14 Decision and Order and Dismiss. The court denied
those motions on December 6, 1994.
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making a reason to believe finding based on the Commission’s
prosecutorial discretion. Attachment 2.

Concurrently with the reopening of MUR 3708, on December 16,
1994, the Commission filed a motion with the district court
seeking clarification of the district court’s order. The motion
requested the court to clarify whether the Commigsion could comply
with its order by certifying that, after considering the court’s
opinion and the administrative complaint, it was still unable to
find reason to believe that the NRSC violated the Act, thereby
allowing the court to permit complainant DSCC to bring its own
action against Respondents pursuant to 2 U.S.C. § 437g(a)(8)(C).

The district court denied the Commission’s Motion to
Clarify, viewing it as a request to amend its order.
Attachment 4. The court ruled that "[t]he requested order would
be contrary to the intention of the Court in issuing its order
granting summary judgment in favor of the DSCC" and concluded that
since it resolved the issues in favor of DSCC "it would be
contrary to its Opinion to now permit the Commission to not find
that the Act was violated." Attachment 4 at 2.5

The district court’s November 14 decision constitutes the
law of this case. Thus, the General Counsel recommends that,
consistent with the court’s decision and order, the Commission
find reason to believe that the NRSC violated 2 U.S.C. § 44la(f).

Additionally, since Respondents already have had an opportunity to

5. The Court did not address what sanctions, if any, it would
impose if the Commission continued to split 3-3 on whether there
wags reason to believe the NRSC had viclated the Act.
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respond and no investigation appears necessary, we also recommend
that the Commission enter into pre-probable cause conciliation and
approve the attached conciliation agreement.
II. ANALYSIS

In assessing whether the NRSC violated 2 U.S.C. § 44la(f) by
exceeding the permissible Section 44la(d) coordinated expenditure
limit for the 1992 general election, the district court examined
the Commission’s regulations at 11 C.F.R. § 100.2. The court
first noted that 11 C.F.R. § 100.2(b) defines "general election"
as:

. . . an election which meets either of the
following conditions:

(1) An election held in even numbered years on
the Tuesday following the first Monday in November is
a general election.
(2) An election which is held to fill a vacancy
in a Federal office (i.e., a special election) and
which is intended to result in the final selection of
a single individual to the office at stake is a
general election.
It further noted that a "runoff election” is defined at
11 C.F.R. § 100.2(d), in pertinent part, as:

(2) The election held after a general election
and prescribed by applicable State law as the means for
deciding which candidate should be certified as an
officeholder elect is a runoff election.

The court concluded that under the plain meaning of the
Commission regulations at 11 C.F.R. § 100.2, the November 24, 1992
election could be considered only a runoff election and not a
general election. Consequently, no additional Section 44la(d)(3)

limit was available. Attachment 1 at 5 and 7-8.
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Specifically, the court reasoned that the November 24

election did not meet the definition of "general election" found

at 11 C.F.R. § 100.2(b) but rather "fits far more snugly and

directly" into the definition of "runoff election" found at

11 C.F.R. § 100.2(d). Attachment 1 at 6 and 7. According to the
court, the November 24 election failed to qualify as a general
election since it was neither an election held on the Tuesday
following the first Monday in November as defined at

11 C.F.R. § 100.2(b)(1) nor was it held to fill a "vacancy" as

required in 11 C.F.R. § 100.2(b)(2). In the court’s view, no
vacancy was created by the failure to elect a Senator in the
November 3 election because a vacancy occurs "when an office is no
longer occupied or when it is occupied by a person who has not
been authorized by the voters to f£ill that office, such as when
the elected officeholder dies or resigns." Attachment 1
at 6. The court found that neither of those situations existed in
Georgia in November 1992, noting that Wyche Fowler, the incumbent
Senator, had an "additional two months at minimum in which to
occupy the office." 1d. Finally, the court reasoned that even if
the November 24 election could be viewed as an election to fill a
vacancy, that election better fit the definition of "runoff
election” since it was held after a general election and
prescribed by state law as the means for deciding which candidate
should be certified as officeholder elect. Attachment 1 at 6-7.
The court further determined that the requlatory scheme of
11 C.F.R. § 100.2 precluded the November 24 election from being

considered both a general election and a runoff election.
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According to the court, Commission regulations expressly state

when the election definitions overlap. For example, 11 C.F.R.

§ 100.2(f) states that a "special election" may be a primary,
general or runoff election. The absence of any similar statement
recognizing that a runoff election could also be a general
election was viewed by the court as "strong evidence" that such a
conclusion could not be reached. Attachment 1 at 7.

Thus, in light of the district court’s determination that

the November 24 election was a runoff election, no additional

Section d44la(d)(3) limit was available. The NRSC’s disclosure
reports show that it spent $509,570 in support of Coverdell for
the November 24 election in addition to spending $535,607 on his
behalf for the November 3 election. Since the total Section

44la(d)(3) coordinated expenditure limit available for the 1992

6

general election in Georgia was $535,607,  the NRSC exceeded the

limit by $509,570.

Contrary to Respondents’ suggestion, Attachment 2 at 2, the
mere act of vacating the prior dismissal and reopening this MUR
does not appear to be sufficient to comply with the court’s

November 14 ordar.7 Indeed, the court’s recent ruling issued in

6. This amount represents the combined Section 44la(d)(3)
limit available to the National Republican Committee and the
Republican Party of Georgia, both of whom apparently designated
the NRSC as their agent for purpose of expending these funds.

7. As noted, Respondents argue the Commission should find
no reason to believe or take no further action without making
a reason to believe finding based on prosecutorial
discretion. Respondents cite two grounds for this exercise
of prosecutorial discretion: the Commission’s failure to
issue an Advisory Opinion regarding the availability of a
separate 44la(d) limit for the November 24 election and the
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connection with the Motion to Clarify explicitly states that "it
would be contrary to its Opinion to now permit the Commission to
not find that the Act was violated."” Therefore, in accordance
with the district court’s decision and orders, this Office
recommends that the Commission find reason to believe that the
NRSC and Stan Huckaby, as treasurer, violated 2 U.S.C.
§ d441a(f) and approve the attached Factual and Legal Analysis.
Attachment 5.8

IIX. CONCILIATION

(Footnote 7 continued from previous page)

Commission’s dismissal of various enforcement matters during
the last two years on grounds of prosecutorial discretion.
Attachment 2 at 2. Alternatively, Respondents argue that
these same factors would warrant taking no further action
should the Commission believe it necessary to find "reason to
believe"” in order to comply with the court order.

Attachment 2 at 3.

8. No recommendation is made regarding the Coverdell
Senate Committee and its treasurer since the district court’s
decision does not address them and its order specifically
directs the Commission to initiate enforcement proceedings
against the NRSC. See Attachment 1 at 9.




IV. RECOMMENDATIONS

1. Find reason to believe that the National Republican
Senatorial Committee and Stan Huckaby, as treasurer,
violated 2 U.S.C. § 44la(f).

2. Approve the attached Factual and Legal Analysis.

3. Enter into pre-probable cause conciliation with the
National Republican Senatorial Committee and Stan
Huckaby, as treasurer, and approve the attached proposed
conciliation agreement and the appropriate letter.

7/7/?(

Date] /' awrence M. N e
General Counsel

Attachments:

. November 14, 1994 Court Decision & Order

. NRSC’s response to MUR 3708 reopening

FEC Motion to Clarify

. March 3, 1995 Court Order Denying Motion to Clarify
. Proposed Factual and Legal Analysis

Proposed Conciliation Agreement

AN SE W

Staff Assigned: Dawn M. Odrowski




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

National Republican Senatorial MUR 3708
Committee and
Stan Huckaby, as treasurer;

Coverdell Senate Committee and
Marvin Smith, as treasurer

CERTIFICATION

1, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on March 21,

™~
1995, do hereby certify that the Commission decided by a

e vote of 6-0 to take the following actions in MUR 3708:
- 1. Find reason to believe that the National
e Republican Senatorial Committee and Stan
b Huckaby, as treasurer, violated 2 U.S.C.

§ 441a(f).

2. Approve the Factual and Legal Analysis

attached to the General Counsel’s March 17,

¥ 1995 report.

3. Enter into pre-probable cause conciliation
with the National Republican Senatorial
Committee and Stan Huckaby, as treasurer,

N and approve the proposed conciliation

agreement and appropriate letter as

recommended in the General Counsel’s

March 17, 1995 report.

Commissioners Aikens, Elliott, McDonald, McGarry,

Potter, and Thomas voted affirmatively for the decision.

Attest:

I-22- 95

Date

Marjorie W. Emmons
S¥cretary of the Commission
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FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20461}

March 27, 1995

Jan Witold Baran, Esq.
Wiley, Rein & rielding
1776 XK Street, N.W.

washington, D.C. 20006

RE: MUR 3708
National Republican Senatorial
Committee and Stan Huckaby,
as treasurer

Dear Mr. Baran:

On December 16, 1994, the Federal Election Commission
notified you that, in accordance with a November 14, 1994
decision and order by the U.S. District Court for the District
of Columbia, it had voted to vacate its dismissal of MUR 3708
and reopen the matter. A copy of the court’s decision and order
were forwarded to you at that time and you were afforded an
opportunity to respond.

On March 3, 1995, the district court denied the
Commigssion’s Motion to Clarify the November 14 order. Thus,
upon review of the court’s decision and orders and your
January 23 response, the Commission, on March 21, 1995, found
that there is reason to believe the National Republican
Senatorial Committee and Stan Huckaby, as treasurer, violated
2 U.S.C. § 441a(f). The Factual and Legal Analysis, which
formed a basis for the Commission’s finding, is attached for
your information.

You may submit any additional factual or legal materials
that you believe are relevant to the Commission’s consideration
of this matter. Please submit such materials to the General
Counsel’s Office within 15 days of receipt of this letter.

Where appropriate, statements should be submitted under oath.

In the absence of additional information, the Commission may
find probable cause to believe that a violation has occurred and
proceed with conciliation.

In order to expedite the resolution of this matter, the
Commission has also decided to offer to enter into negotiations
directed towards reaching a conciliation agreement in settlement
of this matter prior to a finding of probable cause to believe.
Enclosed is a conciliation agreement that the Commission has
approved.
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Jan Witold Batan‘sq. .

Page 2

If you are interested in expediting the resolution of this
matter by pursuing preprobable cause conciliation and if you
agree with the provisions of the enclosed agreement, please sign
and return the agreement, along with the civil penalty, to the

Commission. 1In light of the fact that conciliation
negotiations, prior to a finding of probable cause to believe,
are limited to a maximum of 30 days, you should respond to this
notification as soon as possible.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.S.C. §§ 437g(a)(4)(B) and 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public.

If you have any questions, please contact Dawn M. Odrowski,
the attorney assigned to this matter, at (202) 219-3400.

Sincerely,
’ Z’ ¢ ('/L // J
»"/LM
cDonald %ﬁ’ V/

Danny
Chairman

Enclosures
Factual & Legal Analysis
Conciliation Agreement




FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

In the Matter of

National Republican Senatorial MUR 3708
Committee and 1

Stan Huckaby, as treasurer

N - St

I. BACKGROUND

This matter was generated by an administrative complaint
filed by the Democratic Senatorial Campaign Committee ("DSCC") on
November 19, 1992. The DSCC alleged that the National Senatorial
Campaign Committee ("NRSC") violated the Federal Election Campaign
Act (the "Act") by exceeding the coordinated party expenditure
limit of 2 U.S.C. § 441la(d)(3) in support of Paul Coverdell, the
Republican Senate candidate, in connection with Georgia’s November
3 general election and a runoff election held on November 24,

2

1992. The DSCC'’s complaint was filed the same day the Commission

considered an Advisory Opinion Request from the NRSC asking
whether an additional Section 44la(d) limit was available for the
November 24, 1992 election. The Commission failed by a vote of

3-3 to approve the General Counsel’s Final Draft Advisory Opinion

1. James L. Hagen was treasurer of the National Republican
Senatorial Committee ("NRSC") at the time the DSCC filed its
administrative complaint in MUR 3708. Sonya Vazquez succeeded
him and was named as the treasurer respondent in the First
General Counsel’s Report. Stan Huckaby is the NRSC’s current
treasurer.

2. Georgia law requires a candidate for any office to win a
majority of the votes cast. Since no Senate candidate received
a majority of the vote for the U.S. Senate seat in the

November 3, 1992 general election, a November 24, 1992 runoff
election was held.
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which concluded that no additional Section 44la(d) limit was
available for the November 24 election. See Commission
certification dated November 19, 1992 for Advisory Opinion Request
1992-39 and First Draft of Advisory Opinion 1992-39 dated
November 18, 1992.

In considering the DSSC’s complaint on April 27, 1993, the
Commission was equally divided on whether to approve the General
Counsel’s recommendation to find reason to believe that the NRSC

3

had violated the Act. Accordingly, the Commission unanimously

decided to close the file in MUR 3708. The Commissioners filed

i\ Statements of Reason for their votes, and on June 25, 1993, the

. DSCC filed suit in district court challenging the Commission’s
o dismissal of its administrative complaint.

=~ The district court issued its decision on the merits in the
& DSCC’s lawsuit on November 14, 1994. DSCC v. FEC, Civil Action
N No. 93-1321 (HHG) (D.D.C. November 14, 1994). In that decision,
T the district court held that the Commission’s dismissal of the

:h DSCC’s administrative complaint in MUR 3708 was contrary to law,

Specifically, the court held that the November 24, 1992 election
was a runoff election under the plain meaning of 11 C.F.R.

§ 100.2, and accordingly, that the Commission erred in not finding

3. The Commission also split 3-3 on the General Counsel’s
recommendation to find no reason to believe that the Coverdell
Senate Committee and its treasurer violated the Act.
Commissioners McGarry, McDonald and Thomas supported a reason to
believe finding against the Coverdell committee based on the
view that amounts in excess of the permissible Section 44la(d)
limit constituted an excessive contribution. See Statement of
Reasons for MUR 3708 by Commissioners Thomas, McGarry and
McDonald, dated May 25, 1993, at footnote 3.
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reason to believe that the NRSC had violated the Act when it
expended funds in excess of the 44la(d) limit in support of
Coverdell. 1In accord with 2 U.S.C. § 437g(a)(8)(C), the court
ordered that the Commission conform to its declaration that the
dismissal was contrary to law within 30 days and ordered the
Commission to vacate its dismissal of MUR 3708 and to initiate
appropriate enforcement proceedings against the NRSC. The court
subsequently gave the Commission additional time, until
January 15, 1995, to conform to its order when ruling on several
post-order motions filed by the NRSC.4

In compliance with the court’s order, the Commission
unanimously voted on December 13, 1994, to vacate the dismissal in
MUR 3708, to reopen the matter consistent with the court’s order
and to notify the NRSC of its actions, giving them an opportunity
to respond. Counsel for the NRSC and the Coverdell Senate
Committee ("Respondents") filed a response on January 23, 1995, in
which they assert that it would be appropriate for the Commission
to find no reason to believe or to take no further action without
making a reason to believe finding based on the Commission’s
prosecutorial discretion.

Concurrently with the reopening of MUR 3708, on December 16,

1994, the Commission filed a motion with the district court

seeking clarification of the district court’s order. The motion

4. The NRSC, an amicus in the district court proceeding, filed
an Emergency Motion to Stay the November 14 Order, a Motion for
Leave to Intervene and a proposed Motion to Reconsider the
November 14 Decision and Order and Dismiss. The court denied
those motions on December 6, 1994.
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requested the court to clarify whether the Commission could comply

with its order by certifying that, after considering the court’s
opinion and the administrative complaint, it was still unable to
find reason to believe that the NRSC violated the Act, thereby
allowing the court to permit complainant DSCC to bring its own
action against Respondents pursuant to 2 U.S.C. § 437g(a)(8)(C).
The district court denied the Commission’s Motion to
Clarify, viewing it as a request to amend its order. The court

ruled that "[tlhe requested order would be contrary to the

intention of the Court in issuing its order granting summary
judgment in favor of the DSCC" and concluded that since it
resolved the issues in favor of DSCC "it would be contrary to its
Opinion to now permit the Commission to not find that the Act was
violated." Thus, the district court’s November 14 decision
constitutes the law of this case.
II. ANALYSIS

In assessing whether the NRSC violated 2 U.S.C. § 44la(f) by
exceeding the permissible Section 44la(d) coordinated expenditure
limit for the 1992 general election, the court examined the
Commission’s regulations at 11 C.F.R. § 100.2. The court first
noted that 11 C.F.R. § 100.2(b) defines "general election" as:

. . . an election which meets either of the
following conditions:

(1) An election held in even numbered years on
the Tuesday following the first Monday in November is
a general election.

(2) An election which is held to fill a vacancy
in a Federal office (i.e., a special election) and
which is intended to result in the final selection of
a single individual to the office at stake is a
general election.
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1t further noted that a "runoff election" is defined at
11 Cc.F.R. § 100.2(d), in pertinent part, as:

. +« « (2) The election held after a general election

and prescribed by applicable State law as the means for
deciding which candidate should be certified as an
officeholder elect is a runoff election.

The court concluded that under the plain meaning of the
Commission regulations at 11 C.F.R. § 100.2, the November 24, 1992
election could be considered only a runoff election and not a
general election. Consequently, no additional Section 44la(d)(3)

limit was available. See Decision and Order dated November 14,

1994, in DSCC v. FEC, Civil Action No. 93-1321 (HHG) (D.D.C.

November 14, 1994) at pages 5 and 7-8 (cited hereafter as
"Decision at page ).

Specifically, the court reasoned that the November 24
election did not meet the definition of "general election" found
at 11 C.F.R. § 100.2(b) but rather "fits far more snugly and
directly" into the definition of "runoff election"” found at
11 C.F.R. § 100.2(d). Decision at pages 6 and 7. According to
the court, the November 24 election failed to qualify as a general
election since it was neither an election held on the Tuesday
following the first Monday in November as defined at
11 C.F.R. § 100.2(b)(1) nor was it held to fill a "vacancy" as
required in 11 C.F.R. § 100.2(b)(2). In the court’s view, no
vacancy was created by the failure to elect a Senator in the
November 3 election because a vacancy occurs "when an office is no

longer occupied or when it is occupied by a person who has not

been authorized by the voters to £ill the office, such as when the




L

o

&
L

-6-
elected officeholder dies or resigns.” Decision at page 6. The
court found that neither of those situations existed in Georgia in
November 1992, noting that Wyche Fowler, the incumbent Senator,
had an "additional two months at minimum in which to occupy the
office." 1d. Frinally, the court reasoned that even if the
November 24 election could be viewed as an election to fill a
vacancy, that election better fit the definition of "runoff
election” since it was held after a general election and
prescribed by state law as the means for deciding which candidate
should be certified as officeholder elect. Decision at pages 6-7.
The court further determined that the regulatory scheme of
11 C.F.R., § 100.2 precluded the November 24 election from being
considered both a general election and a runoff election.
According to the court, Commission regulations expressly state
when the election definitions overlap. For example, 11 C.F.R.
§ 100.2(f) states that a "special election” may be a primary,
general or runoff election. The absence of any similar statement
recognizing that a runoff election could also be a general
election was viewed by the court as "strong evidence" that such a
conclusion could not be reached. Decision at
page 7.
In light of the district court’s determination that the
November 24 election was a runoff election, no additional
Section 44la(d)(3) limit was available. The NRSC'’s disclosure
reports show that it spent $509,570 in support of Coverdell for

the November 24 election in addition to spending $535,607 on his

behalf for the November 3 election. Since the total Section
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44la(d)(3) coordinated expenditure limit available for the 1992
general election in Georgia was $S35,607,S the NRSC exceeded the
limit by $509,570.

Contrary to Respondents’ suggestion, the mere act of
vacating the prior dismissal and reopening this MUR does not

appear to be sufficient to comply with the court’s November 14

6

order. Indeed, the court’s recent ruling issued in connection

with the Motion to Clarify explicitly states that "it would be
contrary to its Opinion to now permit the Commission to not find
that the Act was violated." Therefore, in accordance with the
district court’s decision and orders, there is reason to believe
that the National Republican Senatorial Committee and

Stan Huckaby, as treasurer, violated 2 U.S.C. § 44la(f).

5. This amount represents the combined Section 441la(d)(3)
limit available to the National Republican Committee and the
Republican Party of Georgia, both of whom apparently designated
the NRSC as their agent for the purpose of expending these
funds.

6. As noted, Respondents argue the Commission should find
no reason to believe or take no further action without making
a reason to believe finding based on prosecutorial
discretion. Respondents cite two grounds for this exercise
of prosecutorial discretion: the Commission’s failure to
issue an Advisory Opinion regarding the availability of a
separate 44la(d) limit for the November 24 election and the
Commission’s dismissal of various enforcement matters during
the last two years on grounds of prosecutorial discretion.
Alternatively, Respondents argue that these same factors
would warrant taking no further action should the Commission
believe it necessary to find "reason to believe" in order to
comply with the court order.
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(202) 429-7330

Lawrence M. Noble, Esq.
General Counsel
, Federal Election Commission
I 999 E Street, N.W.
Washington, D.C. 20463

Attn: Dawn M. Odrowski, Esq.

Re: MUR 3708 (National Republican Senatorial
Committee and Stan Huckaby, as

™ Treasurer)

Dear Mr. Noble:

I am in receipt of Chairman McDonald’s letter of March
N 27, 1995 notifying the National Republican Senatorial
Committee ("NRSC") and Stan Huckaby, as Treasurer
L. ("Respondent") that the Commission found reason to believe
that Respondent violated 2 U.S.C. § 441a(f) in Matter Under
Review ("MUR") 3708 in light of the district court’s decision
~ and orders and enclosing a proposed conciliation agreement.

Respondent welcomes the opportunity to enter into pre-
probable cause conciliation in this matter. 1In so doing,
however, we wish to point out the following unique
characteristics attributable to this enforcement action and
its accompanying litigation.

° The NRSC requested an Advisory Opinion from
the Commission on the precise issue at question in
the enforcement matter. The Commission deadlocked
3-3 and therefore did not issue an opinion.

o After likewise dismissing this enforcement
action 3-3, the matter was reviewed by a federal
district court judge who found that the Commission
had acted contrary to law in not finding a
violation against the NRSC. Nonetheless, the
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Lawrence M. Noble, Esq.
April 18, 1995
Page 2

district court specifically stated that the
Commission should take into account its 3-3 vote
regarding the advisory opinion in fashioning a
remedy in this matter.

] The Commission deadlocked 3-3 in deciding
whether to appeal this matter to the United States
Court of Appeals for the District of Columbia
Circuit. Thus, no appeal was taken.

° The Commission opposed the NRSC’s Motion to
Intervene for the purpose of appealing this matter,
effectively blocking any possible appeal.

Furthermore, the Georgia state
legislature has amended its statute so that the general
election is now decided by a plurality vote rather than by a
majority vote. Thus, it is unlikely that this situation ever
will occur again even if litigated.

Sincerely,

an Witold Baran
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JAN WITOLD BARAN September 8, 1995 FACSIMILE
(202) 429-7330 (202) 429-7049

Lisa E. Klein, Esq.
Assistant General Counsel
Federal Election Commission
999 E Street, N.W.
washington, D.C. 20463

Re: MUR 3708 (National Republican Senatorial
Committee and Stan Huckaby, as Treasurer)

Dear Ms. Klein:

Since then, on June
19, 1995, the United States Court of Appeals for the District
Columbia Circuit issued an opinion in
EPA, 53 F.3d 1324 (1995) which fully supports Respondent’s
position. In GE, the Court held that because the EPA did not
provide GE with fair warning of its interpretation of an EPA
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Lisa E. Klein, Esq.
September 8, 1995
Page 2

regulation, GE could not be "punished." Thus, the Court
prohibited the EPA from holding "GE responsible in any way--
either financially or in future enforcement proceedings--"
for the activity in question in that case. JId, at 1334.

In determining that GE did not receive fair notice the
court looked to the regulation’s lack of clarity, internal
divisions regarding the application of the regulation, the
fact that the agency’s other policy statements were unclear,
and the fact that the agency was itself "struggl[ing] to
provide a definitive reading of the regulatory
requirements." Id, Each of these factors is equally, if not
more, applicable to this matter.

In this case, the NRSC asked for explicit guidance
regarding the application of the Federal Election Campaign
Act and FEC requlations. However, the Commission failed to
issue an advisory opinion. Unquestionably it failed to
provide adequate notice that this activity would later be
interpreted to violate the Act. 1Indeed, the Commission
subsequently did not find that the NRSC violated the Act.

But for the district court’s decision in DSCC v, FEC, which
was not appealed, the Commission would not have made a reason
to believe finding in this matter.

A copy of the GE opinion is enclosed for your reference.
Please contact me if you have any questions

Sincerely,

il 5=
Al L T -

Jan Witold Baran

[

Encl.
cc: John Heubusch
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GENERAL ELECTRIC COMPANY,
Petiti [

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,
Respendent.

Ne. $3-1807.

United States Court of Appeals,
Distriet of Columbis Circuit.

Argued Feb. 3, 1995.
Decided May 12, 1986.
As Corrected June 19, 1996.

Company charged with violating poly-
chiorinated biphenyi (PCB) regulations un-
der Toxic Substances Comtrol Act petitioned
for review of order of Environmental Protec-
tion Agency (EPA) imposing $26,000 fine.
The Court of Appeais, Tatel, Circuit Judge,
held that: (1) EPA’s interpretation of reguls-
lioas mandating disposal of dirty PCB sol-
veat through incineration as requiring imme-
diste incineration of entire mixture drained
from transformer, with no intervening distil-
lation, wan permissible, but (2) EPA did not
provide company with fair warning of its
interpretation of regulations, which were un-
clear, and EPA therefore could not hold com-
pany responaible for actions charged.

Ordered accordingly.
%bunﬁw Law
o={i3

Policy favoring deference to administra-
tive agency’s interpretation of its own regula-
tions is particularly important where techni-
cally complex statutory scheme is backed by
even more complex and comprehensive set of

dati
2. Administrative

o13
Statutes ®2195(1)

Court of Appeals may defer to agency’s
reading of statute even where that reading
would not be abrious Lo most astute reader;
evens where peliloner advances more plausi-
ble reading of regulations than that offered

and Procedure

Law and Procedure
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by agency, it is agency's chosce that receives
subatantial deference.

3. Administrative lLaw and Procedure
e=413, 423.1

Through policy of deference to agency’s
interpretation of its own regulations, agen-
cies, not courta, retsin control over which
permissible reading of regulations they will
enforce, which is appropriate, as it is agen-
cies, not courts, that have technical expertise
and political suthority to carry out statutory
mandates.

4. Health and Environment =285(5.5)

Environmental Protection Agency’s
(EPA’s) interpretation of Toxic Substances
Control Act regulations mandating dispoeal
of dirty polychlorinated biphenyl (PCB) sol-
vent through incineration as requiring imme-
diate incineration of entire mixture drained
from transformer, with no intervening distil-
lation, was permissible; EPA could permissi-
bly conclude that distillation was type of
“disposal,” it reasonably asserted that disul-
lation was different in kind from mere pre-
incineration storage or tramaportation, for
which there was implicit permission, and it
permissibly concluded that regulation allow-
ing parties Lo process PCHs for purposes of
disposal a8 exemption lo “use” regulations
which did not authorize parties Lo “dispose”
of PCB liquids except as authorized by dis-
posal regulations. Toxic Substances Control
Act, § 6(e), as amended, 16 US.CA
§ 2606(e); 40 C.F.R. §§ 761.3, 761.20(cX2),
761.60(a), (bX1XiXB).

See publication Words and Phrases

for other judicial constructions and def-
inions

5. Comstitutional Law &=278(1.1)

Due process requires that parties re-
cetve fair notice before being deprived of
property. US.C.A. Const. Amend. 14.

6. Constitutional Law €=318(1)

Absent notice, such a8 where regulation
s not sufficiently clear to warn party of what
is expected of it, agency may not deprive
party of property by imposing civil or crimi-
nal liability. 1/.S.C.A Const Amend. 14.

A

|
¢
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Cloean $3 F 3d 1324 (D.C.Cir. 1999)

7. Administrative Law and Procedure
=408, 413
Although agency must always provide
fair notice of its regulatory interpretations to
regulated public, in many cases agency’s pre-
enforcement efforts to bring about compli-
ance will provide adequate notice. US.CA.
Const.Amend. 14.

8. Administrative Law and Procedure
=409, 413

If agency informs regulated party that it
must seek permit for particular process, but
party begins processing without seeking per-
mit, agency’s pre-violation contact with regu-
lated party has provided requisite notice, and
Court of Appeals will enforce finding of lia-
bility as long as agency’s interpretation of
regulation being enforced was permisaible.
U.S.C.A. Const.Amend. 14.
9. Administrative Law

=09, 413, 423.1

If agency provides mo pre-enforcement
warning, effectively deciding to use citation
or other pumishment as initil means for
announcing particular interpretation of regu-
lation, or for making its interpretation clear,
Court of Appeals must ask whether reguiat-
ed party received, or should have received,
notice of ageacy’s interpretation by reading
regulations; i, by reviewing regulations and
other public statemests isswed by agency,
regulated party acting in good faith would be

and Procedure

ty of agency’s interpretation. US.CA
Const. Amend. 14.
10. Health snd Envireament ©25.5(5.5)
Environmental  Protection  Agency
(EPA) did not provide sanctioned company
with adequate notice of EPA's interpretation
of Toxic Substances Control Act regulations
s requiring immediate incineration of dirty
polyehlorinated biphenyl (PCB) solvent
drained from transformer, with no interven-
ing distilistion, and, thus, EPA could not hold
company responsible, either financially or in
future enforcement proceedings, for noncom-
distillation, regulations under EPA’s inter-
prehﬁonwuldlppu;m!ygolwﬂmﬁuon

c v N

their face any ateps between draining of fluid
and its incineration, even though such sleps
were necessary, there had been difficulty in
even identifying portion of regulation applica-
ble to disposal of dirty solvent, there had
been confusion at regional level as o necessi-
ty of EPA authorization for diatillation, poli-
cy statement on PCB “separation activities™
did not provide sufficiently clear notice of
EPA's interpretation, and company’s seeking
permit for alternative method of disposing of
entire transformers did not establish that it
was on notice. U.S.C.A. ConstAmend. 14;
Toxic Substances Control Act, §§ 2-30, as
amended, 16 US.CA §§ 2601-2629; 40
C.F.R. §§ 761.20(cX2), 761.60(a), (bX1XiXB),
761.3.

Petition for Review of an Order of the
Environmental Protection Agency.

Andrew J. Pincus, Washington, DC, ar-
gued the cause, for petitioner. With him on
the briefs, were John J. Sullivan, John P.
Schmitz, Washington, DC, and Francis S.
Blake, Schenectady, NY.

Robert 1. Dodge, Atty., U.S. Dept. of Jus-
tice, Washington, DC, argued the cause, for
respondent. With him on the brief were
Loia J. Schiffer, Asst. Atty. Gen., US. Dept.
of Justice and James H. Curtin, Atty., US.
E.P.A, Washington, DC. Mary E. Cleaves
and Russell M. Young, Washington, DC, en-
tered appearances.

Before: WALD, SILBERMAN, and
TATEL, Circuit Judges.

TATEL, Circuit Judge:

The Environmental Protection Agency
fined the General Electric Company $25,000
:ﬂueondadirgthunlndmdpdy-
chiorinated biphenyls in a manner not autho-
rized under EPA’s interpretation of ita regu-
lations. We conclude thet EPA’s interprets-
tion of thcse regulations is permissible, but
because the regulations did not provide GE
with fair warning of the agency’s interpreta-
lion, we vacate the finding of lability and set
aside the fine.
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GF’s Apparatus Service Shop in Cham
biee, Georna decommissioned large electric
transformers.  Inside these transformers
was 8 “dielectric fluid™ that contained high
concentrations of polychlorinated biphenyls
("PCBs"), which are good conductors of elec-
tricity. PCRBs are also dangerous poliutants.
“{Admong the mosat stable chemicals known,”
they are extremely persistent in the environ-
ment and have bhoth acute and chronic alfects
on human heaith. 3 William H. Rodgers,

mental [.aw § 6.9, at 461 (1988) (in-
‘“‘thnn marks and citationa omit-
Recognizing the dangers of PCBs,
Congress has required their regulation under
the Toxic Substances Control Act. 15 US.C.
§8§ 2601-29 (1988 & Supp. V 1993) (“TSCA");
id at § 260bie) Pursuant to TSCA, the
EPA promulyated detailed regulations gov-
erning Lhe manufacture, use, and disposal of
PCBs. See 40 CFR. pt. 761 (1994).

Because (iE's transformers were contami
nated with PCRBs, Lhe company had Lo comply
with the disposal requirements of 40 C.F.R.
§ 761.80. Section 761.60(bX1) requires the
disposal of transformers by either incinerat-
ing the tranaformer, 9 CFR
§ 761.80(bX1KiXA), or by placing it into a
chemical waate landfill afler the PCB-laced
dielectrie fluid has been drained and Lhe

lormer rinsed with a PCB solvent, id st
GE chose the “drain-and-landfill” op-
section TR1.60(bXIKiKB).

The drain-and landfill alternative required
GE to dinpose of the liquid drained from the
tranaformer “in accordance with” the terms
of section 761 W a). [d Since the dielectric
Nuid contained extremely high concentrations
of PCRBs, the relevant provision of section
761.60(a) was section (1), a catch-all section
spplicable Lo liquids contaminsted with more
than 500 parts per million (“ppm”) of PCBs.
This section required those disposing of
these particularly dangerous materials to do
20 solely by incineration in an spproved fadil-
ity @ CF.R § 761.60). In accord with

thet requirement, GE incinerated the dielec-
trie fluid after draining # from the trams-
formers. It then soaked the Lransformers in
a POUB solvent —in this case, freon—{or 18

hours, drained the contaminated solvent, and
immediately incinerated it as well.

In March, 1987, GE changed these pruce
dures, beginning a process that ultimately
led to the EPA complaint in this case. While
GE continued to incinerate the dielectric
fluid, it began a recyding process that recov-
ered a portion of the dirty solvent through
distillation. After soaking the transformer,
GE poured the dirty solvent inw a still that
heated the freon, boiling off about 90% of it
The 10% of the liquid that was left, which
was highly contaminated with presumably all
the PCBs that had been rinsed from the
transformer, was immediately incinerated
Meanwhile, the vapor from the stll was
cooled, recondensing into nearly pure liquid
freon that contained less than the regulatory
threshold of 60 ppm PCBs and, as an admin-
istrative law judge later found, probably less
than the detectable level of 2 ppm. See
General Electric (o, EPA Docket No.
TSCA-1V-88-0016, 1992 TSCA LEXIS 2, at
*69 (Feb. 7, 1992) [hercinalter AlJ Ueci
sion]. GE then used this recycled solvent to
rinse other transformers.

GF. and EPA agree that the regulations
require the incineration of the sotvent. They
disagree about whether the intervening dis-
tillation and recycling process violated the
regulations. EFPA argues that section
761 60(b)1XIXB) required GE to dispose of
all the dirty solvent “in sccordance with the
requirementa of [section 761.60(aX1) "—le.,
by immediate incineration.
§ 761 60(bX1XiIXB). GE did not think that
section prohibited it from taking intermedi-
ate steps like distillation prior to incinerating
the PCBs. To GE, distillation was permitted
by section 761.20(cX2), which allows the pro-
cessing and distribuuon of PCBs “for pur-
poses of disposal in accordance with the re-
quirements of § 761.60." 40 CFR
§ 761.20(cK2). GE believed that thia section
suthorized intermediate processing “for pur-
poses of disposal”—processing such as distil-
lation—as long a8 it complied with the other
requirements of the PCB regulations like
those relating to the management of spills,
storage, and iabelling of PCB materials.
EPA has not alleged that GE's distiliation
process failed to comply with those require-

i
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ments. In fact, as the ALJ later concluded,
distillation reduced the amount of contami-
nated materials, thus producing environmen-
tal benefits. See ALJ Decision, 1992 TSCA
LEXIS 2, at *73.

Despite those benefits, EPA charged the
company with violating the PCB disposal
regulations. After a hearing, an Al.J agreed
and assessed a $25,000 fine. On appeal, the
Environmental Appeals Board modified the
ALJ's reasoning, but agreed with the disposi-
tion of the complaint and upheld the $26,000
penalty. See General Electric Co, TSCA
Appeal No. 92-2a, 1993 TSCA LEXIS 265
(Envtl. App.Bd., Nov. 1, 1993) [hereinafter
Appeal Decisiorn . In other proceedings, the
agency found the company liable for distilla-
tion it performed in six other locations, but
suspended the fmes for those violations pend-
ing the outcome of this appeal.

I

[1] GE argues that EPA’s complaint is
based on an arbitrary, capricious, and other-
wise impermissible interpretation of ita regu-
lations. See b U.S.C. § TOB(2KA) (1988). To
prevail on this claim, GE faces an uphill
battle. We accord an agency’s interpretation
of its own regulations a “high level of defer-
ence,” accepting it “unless It is plainly
wrong.” General Carbon Co. v. OSHRC, 860
F.2d 479, 483 (D.C.Cir.1988) (internal punc-
tuation and citations omitted); vee also Haz-
ardous Waste Trentmeht Council v. Reilly,
938 F.2d 1390, 1396 (D.C.Cir.1981) (court will
not reverse unless interpretation is “plainly
erronecus or inconsistent with the regula-
tion” (internal punctuation and citation omit-
ted)). Under this standard, we must defer to
an agency interpretation so long as it is
“logically consistent with the language of the
regulation{s) and . serves a permisaible
regulatory function.” Rolins Enutl Serva,
Inc. v. EPA, 987 F2d 649, 662 (D.C.Cir.
1991). The policy favoring deference is par-
ticularly important where, as here, a techni-
cally complex statutory scheme is backed by
an even more complex and comprehensive
set of regulations. In such circumstances,
“the arguments for deference to administra-
tive expertise are at their strongest.” Py
chintric Inst of Waskington, DC @

Sy N v 6

Schaweiker, 669 F2d4 812, 813-14 (D.C.Cir.
1981); see also Chevron, /.S A, Inc. v. Nat-
uml Resources Defense Council, 467 1S,
837, 865, 104 S.Ct. 2778, 2792, 81 L..Ed.2d 634
(1984).

{2] In adhering to thia policy, we occa-
sionally defer to “permissible” regulatory in-
terpretations that diverge significantly from
what a first-time reader of the regulations
might conclude was the "best” interpretation
of their language. Cf American Fed. Govl
Empioyees v. FLRA, T8 F2d4 850, 866
(D.C.Cir.1985) (“As a court of review . . we
are not positioned W choose from plausible
readings the interpretation we think best.”
(internal punctuation and citation omitted)).
We may defer where the agency’s reading of
the statute would not be obvious to “the most
astute reader.” KRollins, 937 F2d at €62
And even where the pelitioner advances a
more plausible reading of the regulations
than that offered by the agency, it is “the
agency’s choice [that] receives saubstantial
deference.” Id

(3] Through this policy of deference,
agencies, not courts, retain control over
which permissible reading of the regulations
they will enforce. Appropriately so, since it
is the agencies, not the courts, that have the
technical expertise and political authority to
carry out statutory mandates. See Chevron,
467 US. at 884-66, 104 S.Ct. at 2792-93.

[4] In this case, EPA's Appeals Board
concluded that section 761.60(bX1Xi}B) of
the regulations required GE  dispose of the
dirty solvent “in accordance with” a disposal
method approved under section 761.60(a).
Because distillation was not such a method, it
concluded that GE had violated the regula-
tiona. GE argues that EPA’s reading of the
regulations is impermisaible because all the
solvent was eventually incinerated, because
distillation is not a means of disposal but
merely pre-disposal processing, and because
the reguistions explicitly allow pre-disposal
processing 0 oceur prior to the ultimste
incineration. While GE's claims have merit,
they do not demonstrate that the agency’s
interpretation of this highly complex regula-
tory scheme ia impermissible.
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Section 761 G(bX1XiXB) reguired the in-
cmeration of the dirty sslveat GE argues
that & complied with this requirement since
alll the solvent was or ultimately would have
been mcinerated: it immediately incinerated
the concentrated PCB liquid left in Lhe still,
while the “clean,” distilled solvent would also
be incinerated—that is, eventually incinerat-
ed—aince 40 C.F.R. § 761.1(b), known as the
“anti-dilution™ provision, required GE to
treat the clean solvent as if it contained the
same concentration of PCBs ss the more
highly contaminated PCB liquids with which
i had been in contact. See Roiling, 937 F.2d

To the EPA, however, the regula-
immediate incineration of the
drained from the tranaformer.

While GE s correct that section
761.80(bX1XiXB) does not explicitly impose
such a requirement, the agency’s reading is
plavsible.

GE complaina that distillation could not
have violated the disposal requirements be-
esuse R Is not a means of “disposal.” But
the regulstions broadly define “disposal” to
include “actions related to containing, trans-
porting, destroying, degrading, decontsmi-
nating, or confining PCBs aad PCB Iterma.”
M CFR § 713 It was therefore permis-
shhie for EPA to comclude that distillation
was a type of disposal, and, since section
781.00(a) does not suthorize distillation as a
waeans of disposal, to conclude thst the pro-
oses violeted section 761.60(bX1XIXB). After

distillation nearly 90% of the

svoided, until some time in the

the imminent imcinerstion that EPA

intorpreted section 761.60(MbX1XIXB) to re-
quire.

Fimally, GE ssserts that the ageacy’s read-
ing would illegically bar all handling of PCB
liquids after they were drained from trame-
formars, including the storage and transpor-
tation of PCB liquids to their incineration
site. EPA responds, not unressonably, that
such “incidental” trestment of the dirty sol-
vent is implicitly authorised by the disposal
reguiations. In contrast, the agency argues,
o such isuplicit permission exists for dintills-
tinm, & prosws whech slters the phywical state
of PCB liquids sad 1 thus of a different kind
and quality than mere storage or tranaporta-

Uon. According to GE, no impheit permis
sion is necessary since distillation merely
involves processing PCBs “for purposes of
disposal,” and section 761 2Kck2) expliatly
allows parties Lo process PPCBs “for purposes
of dispoeal.” But the agency points out —
again, not unreasonably—that section
761.20(cK2) is contained in and is an exemp-
tion to the “use” regulations. Thus, the
agency claims, although section 761.20(cX2)
suthorizes “use” of PCBs, it does not autho-
rize parties to dispose of PCB liquids in any
way other than through those processes au-
thorized by the disposal regulations.

Particularly in the context of this compre-
hensive and technically complex regulstory
scheme, EPA's interpretation of the regula-
tions is permissible. Although GE's inter-
pretation may also be reasonable, at stake
here is the proper disposal of a highly toxic
substance. We defer t the ressonable judg-
ment of the agency to which Congress has
entrusted the development of rules and regu-
lations to ensure its safe disposal.

Had EPA merely required GE to comply
with its interpretation, this csse would be
over. Buwt EPA also found a violation and
imposed a fine. Even if EPA's regulatory
interpretation is permissible, the company
argues, the violation and fine cannot be sus-
tained consistent with fundamental principles
of due process because GE was never on
nolice of the agency interpretation it was
fined for violating. It is to this issue that we
now tumn.

[6,6) Due process requires that parties
receive fair notice before being deprived of
property. See Mullane v. Central Hanover
Bank & Trust Co., 339 U.S. 308, 314, 70 S.CL
652, 657, 94 L.Ed. 866 (1960). The due pro-
cess clause thus “prevents : . = deference
from validating the application of a regula-
tion that fails to give fair warning of the
conduct it prohibits or requires.” Gales &
Foz Co v OSHRC, 790 F2d 154, 166
(D.C.Cir.1986). In the absence of notice—for
example, where the regulation is not suffi-
ciently clear to warn a party sbout what is
expected of it—an agency may not deprive a
party of property by imposing civil or crimi-
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nal liability. Of course, it is in the context of
eriminal liability that this “no punishment
without notice” rule is most commonly ap-
plied. See eg, lnited States v. National
Darry Corp, 372 U S. 29, 52-33, 83 S.Ct. 694,
508, 9 L.Ed2d 561 (1963) ({Clriminal re-
sponsibility should not attach where one
could not reasonably understand that his con-
templated conduct is proscribed.”). But as
long ago a8 1968, we recognized this “fair
notice” requirement in the civil administra-
tive context. [n Radio Athens, Inc. v. FCC.,
we held that when sanctions are drastic—in
that case, the FCC dismiseed the petitioner’s
application for a radio station license—"ele-
mentary fairness compels clarity” in the
statements and regulations setting forth the
actions with which the agency expects the
public to comply. 401 F2d 398, 404
(D.C.Cir.1968); see also Mazcell Telecom
Plus, Inc. v. FCC, 816 F2d 1661, 1668
(D.C.Cir.1987) (describing FCC’s legal duty
to provide adequate notice of requirements).
This requirement has now been thoroughly
“incorporated into administrative law.” Sat-
ellite Broadcasting Co. v. FCC, 824 F.2d 1,3
(D.C.Cir.1987); see also Rollins, 937 F.2d at
6564 n. 1, 666 (Edwards, J., dissenting in part
and concurring in part) (principle i8 not con-
stitutional, but “basic hornbook law in the
administrative context,” and “simple princi-
ple of administrative law™).

[7-9] Although the agency must always
provide “fair notice” of its regulatory inter-
pretations to the regulated public, in many
cases the agency’s pre-enforcement efforts to
bring about compliance will provide adequate
notice. If, for example, an agency informs a
regulated party that it must seek a permit
for a particular process, but the party begins
processing without seeking a permit, the
agency’s pre-violation contact with the regu-
lated party has provided notice, and we will
enforce a finding of liability as long as the
agency’s interpretation was permissible. In
some cases, however, the agency will provide
no pre-enforcement warning, effectively de
ciding “to use a citation for other punish
ment] as the initial means for announcing 2
particular interpretation”—or for making its
interpretation clear. kg Martin r ONHRLC,
499 1J.S. 144, 168, 111 S.CU 1171 1180, {1 K]
LEd2d 117 (1991) (noting that such a deci

sion may raise a question about “the adequa-
cy of notice to regulated parties”). This, GE
claims, is what happened here. In such
cases, we must ask whether the regulated
party received, or should have received, no-
tice of the agency’s interpretation in the most
obvious way of all: by reading the regula-
tions. If, by reviewing the regulations and
other public statemnents issued by the agency,
2 regulated party acting in good faith would
be able to identify, with “sscertainable cer-
tainty,” the standards with which the agency
expecis parties to conform, then the agency
has fairly notified a petitioner of the agency’s
interpretation. See Diamond Roofing Co. v.
OSHRC, 628 F2d 645, 649 (6th Cir.1976).

Three recent cases in this circuit illustrate
the application of the fair notice rule to agen-
cy regulatory interpretations. Gales & Fox
Co. v. OSHRC involved OSHA regulations
that required employers who were construct-
ing tunnels to provide emergency breathing
equipment for employees working on the
“advancing face” of the tunnel, and also re-
quired “[sjuch equipment (to] be on the
haulage equipment and in other areas where
employees might be trapped by smoke or
gas.” T90 F.2d at 155 (citation omitted). An
OSHA investigator cited Gates & Fox for not
providing breathing equipment in an area in
which, while nowhere near an “advancing
face,” employees might nonetheless have
been “trapped by smoke or gas™ Id The
agency’s Review Commission was unable to
agrec on whether the regulation could be
read to require breathing equipment in such
areas. It compromised by finding a viola-
tion, although not a willful one. Writing for
the court, then-Judge Scalia concluded that
OSHA had not provided Gates & Fox with
“constitutionally adequate notice” Id at
166. Pointing out that the language of the
regulation regarding “areas where employees
might be trapped” could “reasonably be read
to refer only to areas near an advancing
face,” we held that the regulation failed o
“give fair notice” that breathing equipment
was necessary in all areas where employees
might be trapped. [d However, we “ex

pressed no opinion on whether, in a non
penal context, the [agency’s| interpretation of
{the regulation] might be permssible ” fil




1330
We therefore left open the possibility that we
would hane deferred Lo the agency's interpre
tatron had & merely required Gates & Fox o
provide such apparatus and not punished it
until after it had given notice of that require-
ment.

In Sateliue Broadcasting Co. v. FCC, the
FCC dismissed Satellite’s application for 2
microwave radio station because it was filed
in Washington, D.C., not in Gettysburg, Pa,,
8 the FCC determined the regulations to
require. But the specific regulstion govern-
ing the filing of the application was silent on
the appropriate location to file, and other
advice. 824 F2d at 2. Assuming “ar-
" that the interpretation was permis-
, we ruled that the Commission should
not have dismissed Satellite’s application:
“{The Commission through its regulatory
power cannot, in effect, punish a member of
the regulated class for reasonably interpret-
ing Commission rules. The agency’s in-
terpretation is entitled to deference, but if it
wishes to use that interpretation to cut off a
party’s right, it must give full notice of its
interpretation.” /d at 4.

In Rollins Environmental Services, Inc v
EPA, s in Uus case, the EPA accused the
petitioner of failing properly to incinerate a
solvent thet it had used o rmse oul comtain-
erv—im that case, concrete bamns—that had
once contained PCBa. 937 F 2d at 651. The
relevant rule for rinsing besins stated that

solvent may be reused for decontami-

ustil it comtains 50 ppm PCB. The

shall then be disposed of as a PCB in
sccerdance with § 761.60(a)." /d (citation
emitted). Rollins reused the solvent several
tmes, but it never reached s concentration of
§0 ppm PCBs, and 80 Rollins disposed of the
solvent in a way that was not TSCA-ap-
proved. An ALJ found a violation of the
regulstion, but a second ALJ assessed no
financial penalty because he thought the reg-
ulations “unciear” and that Rollins’ interpre-
tation “had a definite plausibility.” /d On
appeal within the agency, the reviewing offi-
cer concluded that the regulation was clear
and impesed a $26000 fine. /d at 652

Although we held that EPA's interpreta-
tion of the regulations was permissible, we
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agreed with the secomi AlJ that the lan
guage of the regulation was ambsguous and
that both interpretations were reasonable
We also pointed out that “significant dis
agreement” existed among E.PA’s various of
fices regarding the proper interpretation of
the language. /d at 663. But Rollina had
failed to raise the due process issue in his
briefs or before the agency, so we allowed
the violation to stand. Nonetheless, we con-
cluded that the ambiguity of the regulation
justified rescinding the fine against Rollins
under TSCA’s mitigation provision, which re-
quired the agency to take into account the
“extent, and gravity of the violation the
degree of culpability, and such other matters
a8 justice may require” in setting the amount
of the penalty. [d at 664 (citing 16 U/ S.C.
§ 2616(aX2XB)). Dissenting in part, now-
Chief Judge Edwards concluded that Rollins
had adequately raised the “fair notice™ issue
and that the regulation clearly did not pro-
vide fair notice. He would have vacated the
violation altogether, thereby precluding the
EPA from using the violation as a basis for
increasing fines against the company in later
liability proceedings. /d at 664567 & n. 2.

{10} Unlike in Rollins, GE has clearly
raised the due process “notice” issue in this
case. Although we defer to EPA’s interpre-
atson regarding distillation because it is
“logically comsistent with the language of the
regulation{sl.” Rollins, 937 F2d at 652, we
must, because the agency imposed a fine,
nonetheless determine whether that interpre-
tation is “ascertainably certain” from the
regulations, see Diamond Roofing, 528 F.2d
at 649. As in Gales & For and Salellite
Broadcasting, we conclude that the interpre-
tation is so far from a ressonable person’s
understanding of the regulations that they
could not have fairly informed GE of the
agency’s perspective. We therefore reverse
the agency’s finding of liability and the relat-
ed fine.

On their face, the regulations reveal no
rule or combination of rules providing (air
notice that they prohibit pre-disposal pro-
cesses such as distillation. To begin with,
such notice would be provided only if it was
“reasonably comprehensible to people of
good faith™ that distillation is indeed a means

b ./
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of “disposal.” McElroy Klectronics Corp. v
FCC, 990 F.2d 1361, 1368 (D.C.Cir.1993) (in-
ternal punctuation, citations, and emphasis
omitted). While EPA can permiesibly con-
clude, given the sweeping regulatory defini-
tion of “disposal,” that distillation is 2 means
of dispoeal, such a characterization nonethe-
less strays far from the common understand-
ing of the word’s meaning. Cf American
Mining Congress v. EPA, 824 F2d 1171,
1184 (D.C.Cir.1987) (noting that the plain
meaning of the term “discarded” was “dis-
posed of," “thrown away,” or “abandoned”).
A person “of good faith,” McKlroy, 980 F.2d
at 1368, would not reasonably expect distilla-
tion—a process which did not and was not
intended to prevent the ultimate destruction
of PCBs—t be barred as an unapproved
means of “disposal.”

Not only do the regulations fail clearly to
bar distillation, they apparenty permit it
Section 761.20(cX2) permits proceesing and
distribution of PCBs “for purposes of dispos-
al” Thia language would seem to sllow par-
ties to conduct certain pre-disposal processes
without suthorization as long as they (acili-
tate the ultimate disposal of PCBs and are
done “In compliance with the requirements of
this Part”—i.e., in accordance with other rel-
evant regulations governing the handling, la-
belling, and transportation of PCBa.
§ 761.20(c)2). EPA argues—permissibly, as
we concluded above—that the section allows
parties to “use” PCBs in the described man-
ner, but that those uses must still comply
with the disposal requirements of section
761.60, including the requirement that unau-
thorized methods of disposal receive a dis-
posal permit from the agency. This permis-
sible interpretation, however, is by no means
the most obwious interpretation of the regula-
tion, particularly since, under EPA’s view,
section 761.20(cX2) would not need to exist at
all. If every process “for purposes of dispos-
al” also requires a disposal permit, section
761.20(cX2) does nothing but lull regulated
parties into a false sense of security by hint-
ing that their processing “for purposes of
disposal” is suthorized. While the mere
presence of such a regulatory Lrap does not
reflect an irrational agency interpretation,
see Radio Athens, 401 F2d at 404 (“[Tlhe
process of interpretation is never completely

y €

devoid of surprise.”), it obacures the agency’s
interpretation of the regulations sufficiently
to convince us that GE did not have fair
GE points out that if section 761.20(cX2) is
applied as EPA interprets it, the regulations
apparently would not authorize, on their face,
any steps between the draining of the fluid
and its incineration even though such steps
are clearly necessary. Drained fluids, for
example, must be stored and transported to
the incinerator. According to GE, section
761 20(cX2) provides explicit permission for
these pre-disposal processes, while under
EPA’s view, such incidental processes would
require permits. But the agency has never
imposed such a broad permit requirement on
this type of intermediate PCB “processing.”
To svoid this inconsistency, the agency ar-
gues that while storage, transportation, and
other “processing steps that are truly inci-
dental and neceseary to the disposal methods
prescribed by the regulations” do require
suthorization other than that in section
76120(cX2), suthorization for such steps is
nonetheless “implicit” in section 761.60°s dis-
poeal regulations. Government Brief at 27.
Although this reading is certainly permissi-
ble, the agency presents it for the first time
in this appesl, and it represents a further
stretching of the regulations, reinforcing our
conclusion that GE did not have fair notice of
the agency’s interpretation. Indeed, the
agency itself has recognized that its interpre-
tation of section 761.20(cX2) is not apparent.
It has recently proposed new regulstions
that would make this implicit waiver for inci-
dental pre-disposal processing explicit by
“clarifying” section 761.20(cX2). See Dispos-
al of Polychlorinated Biphenyls, 68 Fed.Reg.
62788, 62802 (1894) (to be codified at 40
C.F.R. pt. 761) (proposed Dec. 6, 1984).

The location in which EPA has proposed to
codify these new regulations adds to our
concern about the clarity of the present ones.
The new regulations apply to section
761.20(cX2), and are intended, according to
the agency, to “clarify( | how [§ 761.20(cX2) |
applies to the disposal of all PCBa.” 59
Fed.Reg. aL 62802 (emphasis added). To us,
this seems to contradict EPA’s assertion
here that section 761.20(c}2) does not apply
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te disposal of PCBs, but caly to thewr use
I€, as the agency asseris, section 761 2NcK2)
mevely suthonzes the “use™ of pre-disposal
artivities, and that it is section 761.60 which
“mplicitly” permits incidental processing,
then the agency should have added the re-
cent language making that permission explic-
i lo section 761.60, not to section
781 20(cX2). By “clarifying” that section
761.20(cX2) fully authorizes incidental pre-
disposal activities, EPA lends support w
GE's argument that, prior to the amend-
ments, section 761.20(cX2) fully authorized all
pre-disposal processing “for purposes of dis-
posal,” and that the company could not there-
1 e been on notice of the agency’s
‘inlcrpmt;ﬁon
Our concern about the regulations’ lack of
cdarity is heightened by several additional
factors. First, GE and EPA have had con-
sidersble difficulty even identifying which
portion of section 761.60(a) applied to the
disposal of the dirty solvent.  Section
761.60(a) seta forth several different sets of
disposal options depending on the type of
contaminated material and its level of con-
taminstion As the ALJ found, tests of the
distilletion procesa in this case showed that
the dirty solvent contsined PCBe well in
encess of 50,000 ppm. The only portion of
soction 761.60(a) that applies to such highly
concenirated PUB  materials in  section
T61.08(a)(1), which directa, without exception,
the incineration of the material. As the ALJ
section 761.60(aX3), which would
solvent with concentrations between
ppm, ia not applicable in this case.
Ses AlJ Decision, 1992 TSCA LEXIS 2, at
*67. Yet, EPA's original complaint, the deci-
sion of the Appeals Board, and EPA’s brie{
before this court all rely on section
761.680(aX8) rather than (aX1). See Com-
plaint, EPA Docket No. TSCA-IV-89-0016
(May 12, 1989), 1n Joint Appendix (J.A.) at 14
(listing processes authorized by section
761.60(a)3) as the only authorized means of
disposal); Appeal Decision, 1983 TSCA
LEXIS 245, at *26-26 & n. 16 (ciling section
761.60(a)3) as relevant); Government Brief
st vi (labelling section 761.60(a)X3) as a sec-
tion upon which its brief “principally relies”).
GE did not discover this error until its reply

“brief.  Such confusion does not insgurs oonfi
dence in the clanty of the regulatory scheme

Second, as both Gates & For and Hollins
recognized, it is unlikely that regulations pro
vide adequate notice when different divisions
of the enforcing agency disagree about their
meaning. Such is the case here. [n 1984,
one EPA regional office concluded that com-
panies could distill PCB materials without
seeking additional authorization from the
EPA. See lLetter from EPA Region IV wo
American [ndustrial Waste, Inc. (July 5,
1984), in J.A. at 99. Although GE never
proved it, the company asserted in its initial
repliea to the agency that a second regional
office had told it the same thing. See Letter
from GE Counsel to EPA (July 9, 1987), in
J.A at 67. While we accept EPA’s argument
that the regional office interpretation was
wrong, confusion at the regional level is yet
more evidence that the agency’s interpreta-
tion of its own regulation could not possibly
hsve provided fair notice.

Finally, EPA's position regarding the basis
for GE’s liability has subtly shifted through-
out this case. The agency initially premised
GE's liability on the company’s failure to
seek a permit for the distillation process.
The original discussions between GE and
EPA, as well as the ALJ's decision, pre-
sumed that distillation could be conducted
only with a permit issued under section
761.60(e), which provides for “alternative
methods” of destroying PCBs. 40 C.F.R.
§ 761.60(e). It is not at all obvious, however,
that section 761.60(e) provides authority
issue a permit for this distillation procesa:
the alternate methods of disposal approved
through section 761.60(e)’s process are ex-
plicitly authorized as alternatives only for
fluids governed by sections 761.60(aX2) and
(3), neither of which apply here because they
address the disposal of fluids with PCB con-
centrations much lower than the dirty solvent
in this case. And, as the Environmental
Appeals Board recognized, section 761.6((e)
only allows permits for alternalive methods
of PCB “destruction,” and distillation is not
destruction, bt separation. /d (emphasis
added); see Appeal Decisiom, 1993 TSCA
LEXIS 266, at *38-39. Recognizing the un-
certain regulatory source for the permit re
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quirrmtnl.ureAppnhBoudw-Iowedw
reject the ALJs analyeis and to conclude
that the permit provisions were irrelevant.
1d at *39-41. Thus, even the agency’s own
interpretive bodies were unable to discern
clearly whether the initial basis for GE's
liability—failing to get a permit for diatilla-
tion—was required or even provided for in
the regulations. EPA can hardly hold GE
liable for adopting a reasonsble alternative
reading of the regulations that alleviated this
confusion altogether.
Notwithstanding the lack of clarity in the
regulations themselves, the agency argues
that GE was nevertheless on notice of its
interpretation. It begins by pointing to a
policy statement on PCB “separation activi-
ties” issued in 1983, claiming that it provided
a sufficiently clear statement of its belief that
distillation required agency approval. We
disagree. Although some language in that
policy statement does appear to address ac-
tivities like distillation, requiring further ap-
proval (w“wﬁﬂﬁuth&tmbewmdw
beputof,orminiﬁaﬁonofadn?oad
activity,” the statement’s primary focus is on
lo circumvent the disposal requirements.
EPA, TSCA Compliance Program Policy No.
&PCB-Z“I(MMIG.I“),:’SJ.A.“
23. As the statement notes, “it is possible to
without EPA approval as long a8 these lig-
uids ... are treated (used, stored, disposed
o(,etc)uilﬂnyuﬂ!euﬂn‘lmeiroti;ind
PCB concentration.” Id at 8, in JA at 25.

disposal requirements for PCBshpemmu-t
ble “without EPA approval” 28 long a8 it i8
}undledin-mamnereonshtentwithU\ePCB
regulations. GE's distillation was such a
proeem.ainee\hesoiventwuunllu?ms
handled as if it mmMMmmnmom
of PCBs. EPA’s contrary understanding of
the policy statement’s language is not 8o
obMﬂntwemnﬂdefGEwh:vehsdfair
notice of the agency’s reading.

Nor are we persuaded by EPA's argument
thEhadnunlnouceofu'nereg\ﬂawr.y
requirementa before and during 198T's distil-

c N0 s 6

lation processing. EPA relies on the fact
that in 1986, GE sought and received a per-
mit for an alternative transformer disposal
process which included distillstion. That
pemtit..howcwr.mforapmeeumtw-
mﬂwmlﬁvemﬂtqueMd
dupodngolenlmmmfommmndernc
tion 761.60(bX1). While GE sought a permit
forthunlumﬁve,mdechionmdolodou
not mean that it knew EPA required a per-
mit for distillation in itself. Nor did an
ApﬂLlW,lemrhwnEPAreglrdir‘d‘nﬁl-
lation at GE's Cleveland facility provide GE
withmﬁceu'ntitmviohﬁmu:eregtﬂn-
tion. See Letter from EPA to GE (April 15,
1987), in JA. at 66-66. That letter men!y
said that distillastion may require a permit.
As we have already pointed out, whether
permits are required for dnullauon——let
alone suthorized under the regulations—is
somewhat uncertain, and the EPA has ar-
gued here that the permit requirements are
irrelevant. Furthermore, the letter does not
require GE to get a permit, as the ALJ
found, EPA “did not finally inform GE a
permit was required until October 1, 1987,”
after GE had stopped using the procesa.
ALJ Decision, 1992 TSCA LEXIS 2, at *70.

the April letter only

sbout its distillation process. It did not cate-
Mwmmamam
MGEMMWJmmm
by requesting additional information, appar-
e:Uyld’topenthepod)iﬁtymalmtypu
of distillation are suthorized by the reguls-
tions. GE‘nrupomelothelewer—-Mit
believed that the regulations and policy
statement only prohibited using distillation to
dmnnventdummoldhpmdnqﬁndby
section T61.60—reinforces the company’s ar-
gumentthnitdidnotundeml.dePAw
mean that distillation was impermissible per
se. See Letter from GE General Counse! to
EPA (July 8, 1967), in JA at 66-6T. Be-
cause all the fluids involved were ultimate ly
incinerated, GE reasonsbly believed that it
had complied with the regulations, and the
letter did not clearly put the company on
notice that the agency believed otherwise.

We thus conclude that EPA did not pro-
vide GE with fair warning of its interpreta-
tion of the regulations. Where, as here, the
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reguilstions and other policy statements are
wmcdesr, where the petitioner’s interpretation
® remsenabie. and where the agency itself
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Wiley, Rein & Fielding
1776 K Street, N.W.

washington, D.C. 20006

RE: MUR 3708
National Republican Senatorial
Committee and
Maureen Goodyear, as treasurer

™~
Dear Mr. Baran:
As you know, based on a complaint filed with the Federal
™~ Election Commission on November 19, 1992, and in accordance with
a decision and orders by the District Court of the District of
- Columbia in DSCC v. FEC, Civil Action No. 1321 (HHG) (D.D.C.
N November 14, 1994 and March 2, 1995), on March 25, 1995, the
Commission found that there was reason to believe that your
P clients, the National Republican Senatorial Committee and its
treasurer violated 2 U.S.C. § 44a(f).
On October 17, 1995, the Federal Election Commission
< reviewed your September 8, 1995 counterproposal and failed to
accept it. Accordingly, this matter wigl proceed to the next
- stage of enforcement.
O

After considering all the evidence available to the

O Commission, and in light of the District Court’s decision and
orders, the Office of the General Counsel is prepared to
recommend that the Commission find probable cause to believe
that a violation has occurred.

The Commission may or may not approve the General Counsel’s
recommendation. Submitted for your review is a brief stating
the position of the General Counsel on the legal and factual
issues of the case. Within 15 days of your receipt of this
notice, you may file with the Secretary of the Commission a
brief (ten copies if possible) stating your position on the
issues and replying to the brief of the General Counsel. (Three
copies of such brief should also be forwarded to the Office of
the General Counsel, if possible.) The General Counsel’s brief
and any brief which you may submit will be considered by the
Commission before proceeding to a vote of whether there is
probable cause to believe a violation has occurred.

Celebrating the Commission’s 20th Anniversary

YESTERDAY, TODAY AND TOMORROW
DEDICATED TO KEEPING THE PUBLIC INFORMED
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If you are unable to file a responsive brief within 15
days, you may submit a written request for an extension of time.
All requests for extensions of time must be submitted in writing
five days prior to the due date, and good cause must be
demonstrated. 1In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.

A finding of probable cause to believe requires that the
Office of the General Counsel attempt for a period of not less
than 30, but not more than 90 days, to settle this matter
through a conciliation agreement.

Should you have any questions, please contact Dawn M.

Odrowski, the attorney assigned to this matter, at (202)
219-3400.

Sincerely,

7 e bl (-l,/({%)

Lawrence M. Noble
General Counsel

Enclosure
Brief




BEFORE THE FEDERAL ELECTION COMMISSION
In the Matter of

National Republican Senatorial MUR 3708
Committee

Maureen Goodyear, as treasurerl

GENERAL COUNSEL'’S BRIEFr

I. STATEMENT OF THE CASE

Oon March 21, 1995, the Federal Election Commission found
reason to believe that the National Republican Senatorial
Committee ("NRSC") and its treasurer (collectively,
"Respondents”) violated 2 U.S.C. § 44la(f) by exceeding the
coordinated party expenditure limit of 2 U.S.C. § 441a(d)(3) in
connection with the 1992 general election for U.S. Senate in
Georgia. The Commission made its reason-to-believe finding
pursuant to a U.S. District Court decision and order which
declared the Commission’s original dismissal of this
complaint-generated matter to be contrary to law and directed
the Commission to reopen the matter and initiate appropriate
enforcement proceedings against the NRSC. The procedural
history of this matter, including the district court decision,
is described below.

IXI. PROCEDURAL HISTORY

This matter was initially generated by an administrative

complaint filed by the Democratic Senatorial Campaign Committee

1. The NRSC filed an amended statement of organization on
October 10, 1995 showing Maureen Goodyear as its new treasurer.
James L. Hagen was treasurer of the NRSC at the time of the
events at issue in this matter.
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("DSCC") on November 19, 1992, designated as Matter Under Review
("MUR") 3708. The DSCC alleged that the NRSC violated the
Federal Election Campaign Act (the "Act") by exceeding the
coordinated party expenditure limit of 2 U.S.C. § 441a(d)(3) in
support of Republican Senate candidate Paul Coverdell in
connection with Georgia’s November 3, 1992 general election and
a runoff election held on November 24, 1992.2 The DSCC's
complaint was filed the same day the Commission considered an
Advisory Opinion Request from the NRSC asking whether an
(a») additional Section 44la(d) limit was available for the
November 24, 1992 runoff. At the time NRSC made its Advisory
™~ Opinion Request, it had already made $535,607 in coordinated

party expenditures on behalf of Coverdell for the November 3

&5 general election, the maximum amount available for a general

i election pursuant to 2 U.S.C. § 441la(d)(3). The Commission

K failed by a vote of 3-3 to approve the General Counsel’s Final
¥ Draft Advisory Opinion which concluded that no additional

;? Section 44la(d) limit was available for the November 24 runoff.

See Commission certification dated November 19, 1992 for

9

Advisory Opinion Request 1992-39 and First Draft of Advisory
Opinion 1992-39 dated November 18, 1992.

In considering the DSSC’s complaint on April 27, 1993, the
Commission was again equally divided on whether to approve the

General Counsel'’'s recommendation to find reason to believe that

. In 1992, Georgia law required a candidate for any office to
obtain a majority of the votes cast in order to win an election.
Since no Senate candidate received a majority of the vote for
the U.S. Senate seat in the November 3, 1992 general election, a
runoff election was held November 24, 1992.
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the NRSC had violated the Act. Accordingly, the Commission
unanimously decided to close the file in MUR 3708. The
Commissioners filed Statements of Reason for their votes, and on
June 25, 1993, the DSCC filed suit in district court challenging
the Commission’s dismissal of its administrative complaint.

The district court issued its decision on the merits in the

DSCC’s lawsuit on November 14, 1994. DSCC v. FEC, Civil Action

No. 93-1321 (HHG) (D.D.C. November 14, 1994). 1In that decision,
the district court held that the Commission’s dismissal of the
DSCC’s administrative complaint in MUR 3708 was contrary to law,
and in accordance with 2 U.S.C. § 437g(a)(8)(C), ordered the
Commission to conform to its declaration within 30 days, to
vacate its dismissal of MUR 3708 and to initiate appropriate
enforcement proceedings against the NRSC.3
In compliance with the court’s decision and order, the
Commission unanimously voted on December 13, 1994, to vacate its
dismissal of MUR 3708, to reopen the matter consistent with the
court’s order and to notify the NRSC of its actions, giving them
an opportunity to respond. Concurrently with the reopening of
MUR 3708, on December 16, 1994, the Commission filed a motion
with the district court seeking clarification of the district

court’s order. The motion requested the court to clarify

whether the Commission could comply with its order by certifying

3. The NRSC, an amicus in the district court proceeding, filed
an Emergency Motion to Stay the November 14 Order, a Motion for
Leave to Intervene and a proposed Motion to Reconsider the
November 14 Decision and Order and Dismiss. The court denied
those motions on December 6, 1994 and gave the Commission

until January 15, 1995 to conform to its November 14 order.
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that, after considering the court’s opinion and the
administrative complaint, it was still unable to find reason to
believe that the NRSC violated the Act, thereby allowing the
court to permit complainant DSCC to bring its own action against
Respondents pursuant to 2 U.S.C. § 437g(a)(8)(C).

The district court denied the Commission’s motion to
clarify on March 2, 1995, viewing it as a request to amend its
order. The court ruled that "[t]he requested order would be
contrary to the intention of the Court in issuing its order
granting summary judgment in favor of the DSCC" and concluded
that since it resolved the issues in favor of DSCC "it would be
contrary to its Opinion to now permit the Commission to not find
that the Act was violated." Consequently, on March 21, 1995 the
Commission found reason to believe that the NRSC and its
treasurer violated 2 U.S.C. § 44la(f).

III. ANALYSIS

A. Lawv

Section 44la of the Federal Election Campaign Act of 1971,
as amended ("the Act"), sets forth limits on contributions that
can be made to candidates and their authorized political
committees as well as expenditures that can be made by party
committees in connection with certain elections. See
generally, 2 U.S.C. § 44la. Specifically, the Act prohibits
multicandidate political committees, including party committees,
from making contributions to authorized committees "with respect
to any election for Federal office,"” which in the aggregate,

exceed $5,000. 2 U.S.C. § 44la(a)(2)(A). This limitation on
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contributions applies separately with respect to each election.
2 U.S.C. § 441a(a)(6). In addition to contributions, national

and state political party committees may each make limited

expenditures "in connection with the general election campaign”

of a candidate for federal office who is affiliated with such
party. 2 U.S.C § 441a(d)(3); 11 C.F.R. § 110.7(b). The
expenditure limit for election to office of Senator is the
greater of $20,000 or 2 cents multiplied by the voting age
population of the state in which the candidate is running.

2 U.S.C. § 441a(d)(3)(A). Annual increases in the expenditure
limit are based on a formula set forth at 2 U.S.C.

§ d4la(c). The 1992 limit for the United States Senate general
election campaign in Georgia was $267,803.52. Political
committees are prohibited from knowingly making expenditures in
violation of the Act. 2 U.S.C. § 44la(f).

The Act defines "election™ in pertinent part as "a general,
special, primary or runoff election.” 2 U.S.C. § 431(1)(A).
Although the Act does not define "general election," Commission
regulations define it as:

. « . an election which meets either of the
following conditions:

(1) An election held in even numbered years
on the Tuesday following the first Monday in November
is a general election.

(2) An election held to fill a vacancy in a
Federal office (i.e., a special election) and which is
intended to result in the final selection of a single
individual to the office at stake is a general
election.

11 C.F.R. § 100.2(b). A special election is one held to fill a

vacancy in a Federal office and may be a primary, general or
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runoff election. 11 C.P.R. § 100.2(f).

A runoff election, in turn, is defined, in pertinent
part, as:

. . (2) The election held after a general

means for deciding which sandidate should be certifies

as an officeholder elect, is a runoff election,.

.F.R. § 100.2(d)(2).

B. Analysis

The district court’s November 14, 1994 decision constitutes
the law of this case. 1In assessing whether the NRSC violated
2 U.S.C. § 44la(f), the court examined the Commission’s
definitions of "general election" and "runoff election" found at
11 C.F.R. § 100.2 and concluded that under the plain meaning of
those regulations, the November 24, 1992 election could be
considered only a runoff election and not a general election.
Consequently, the court determined that no additional Section

441a(d)(3) limit was available. See Decision and Order dated
November 14, 1994, in DSCC v. FEC, Civil Action No. 93-1321

(HHG) (D.D.C. November 14, 1994) at pages 5 and 7-8 (cited
hereafter as "Decision at page ").
In reaching its conclusion, the district court reascned

that the November 24 election failed to qualify as a general

election since it was neither an election held on the Tuesday

following the first Monday in November as defined at 11 C.F.R.

§ 100.2(b)(1) nor was it held to fill a "vacancy" as required in
11 C.F.R. § 100.2(b)(2). Decision at 6. 1In the court’s view,
no vacancy was created by the failure to elect a Senator in the

November 3 election because a vacancy occurs "when an office isg
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no longer occupied or when it is occupied by a person who has
not been authorized by the voters to fill the office, such as
when the elected officeholder dies or resigns.”™ 1Id. The court
found that neither of those situations existed in Georgia in
November 1992, noting that Wyche Fowler, the incumbent Senator,
had an "additional two months at minimum in which to occupy the
office.” 1Id. Further, the court reasoned that even if the
November 24 election could be viewed as an election to fill a
vacancy, that election "fits far more snugly and directly" into
the requlatory definition of "runoff election” since it was held
after a general election and prescribed by state law as the
means for deciding which candidate should be certified as
officeholder elect. Decision at pages 6-7.

The court further determined that the requlatory scheme of
11 C.F.R. § 100.2 precluded the November 24 election from being
considered both a general election and a runoff election.
According to the court, Commission regulations expressly state
when the election definitions overlap. As an example, the court
cited to the definition of "special election" at 11 C.F.R.
§ 100.2(f£) which states that a "special election may be a
primary, general or runoff election."” Decision at 7. The
absence of any similar statement recognizing that a runoff
election could also be a general election was viewed by the
court as "strong evidence" that such a conclusion could not be
reached. 1d.

In light of the district court’s determination that the

November 24 election was a runoff election, no additional




Section 44la(d)(3) limit was available. The NRSC’s disclosure
reports show that it spent $509,570 in support of Coverdell for
the November 24 election in addition to spending $535,607 on his
behalf for the November 3 election. Since the total Section
441a(d)(3) coordinated expenditure limit available for the 1992
general election in Georgia was $535,607,4 the NRSC exceeded the
limit by $509,570.

Therefore, based on the foregoing and in accordance with
the district court’s decision and orders, this Office recommends
that the Commission find probable cause to believe that the
National Republican Senatorial Committee and Maureen Goodyear,
as treasurer, violated 2 U.S.C. § 44la(f) by making excessive
coordinated party expenditures in connection with the 1992 U.S.
Senate election in Georgia.

IV. GENERAL COUNSEL'S RECOMMENDATION

Find probable cause to believe that the National Republican
Senatorial Committee and Maureen Goodyear, as treasurer,
violated 2 U.S.C. § 441la(f).

Iy - ’
/¢ -24~95 :
Date Lawrence M. Noble
General Counsel

4. This amount represents the combined Section 44la(d)(3)

limit available to the Republican National Committee ("RNC") and
the Republican Party of Georgia ("RPG"). Both the RNC and the
RPG apparently designated the NRSC as their agent for the
purpose of expending these funds.

LR




WILEY, REIN & FIELDING

1776 X STREELT, N. W.
WASHINGTON, D. C. 20006
(202) 420-7000

JAN WITOLD BARAN November 9, 1995
(202) 429-71330

FACSIMILE
(202) 429-7049

Ms. Marjorie W. Emmons

(-]
Commission Secretary § 3
Federal Election Commission L InST
- 999 E Street, N.W. < SS8RD
Washington, D.C. 20463 N ]
8 5838
Re: MUR 3708 (National Republican &' gé‘
™~ Senatorial Committee and
Maureen Goodyear, as Treasurer)
N Dear Ms. Emmons:
~ Enclosed please find the original and ten copies of the
. Respondent’s Brief in the above-captioned matter filed
i pursuant to 11 C.F.R. § 111.16(c).
= Sincerely,
= .
e ;
Jan Witold Baran
o~

cc: Maureen Goodyear
,Lawrence M. Noble (3 copies)




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter Of

National Republican Senatorial
Committee and Maureen Goodyear,
as Treasurer
RESPONDENT'’S BRIEF

The undersigned counsel, on behalf of the National

Republican Senatorial Committee and Maureen Goodyear, as

Treasurer ("Respondents") hereby file this Respondent’s Brief
in response to the General Counsel’s Brief of October 24,
1995'. The General Counsel’s Brief recommends that the
Commission find probable cause to believe that Respondents
violated the Federal Election Campaign Act of 1971, as
amended ("Act"). Respondents urge the Commission to reject
this recommendation and to take no further action in this
matter.

Respondents incorporate in this response each of its
previous responses with respect to this matter. Nonetheless,
Respondents wish to highlight several pertinent facts which
relate to this case.

1) The NRSC requested an advisory opinion from the FEC
regarding whether it would be permitted to make
coordinated expenditures with respect to the
November 24, 1992 election in Georgia. The
Commission failed to issue an opinion. It was only
subsequent to this action that the NRSC made any

expenditures in connection with the November 24,
1992 election.

! Maureen Goodyear was not the Treasurer of the NRSC
at the time of the activity in question.
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2) Consistent with its failure to issue an advisory
opinion the Commission also failed to make a reason
to believe finding against the NRSC in recognition
that it had failed to notify the NRSC that making
these coordinated expenditures would constitute a
violation of the law and as an exercise of its
prosecutorial discretion.

3) The Commission subsequently made a reason to
believe finding against Respondents only after
being ordered to do so by the district court in
DSCC v. FEG, Civil Action No. 1321 (HHG) (D.D.C.
November 14, 1994 and March 2, 1995). Based on the
pleadings before the District Court it is
Respondents’ understanding that this reason to
believe finding does not represent the position of
a majority of the Commission.

4) The Commission failed to appeal the district
court’s ruling and effectively blocked the NRSC
from appealing that ruling.

5) The NRSC has cooperated with the Commission in

attempting to settle this case prior to probable
cause

Furthermore, Respondents note that this has become a
perfunctory matter. The General Counsel’s Brief is basically
a recitation of the Commission’s Factual and Legal Analysis
in this matter. There have been no new developments, quite
simply because the Commission refused to appeal the district

court’s decision. Unfortunately for all parties involved,

2 Interestingly enough, Respondents note that the
three Commissioners recently released a Statement of Reasons
in an enforcement action explaining that in their view the
Commission could not proceed in the enforcement action
because the Commission had voted 3-3 on the same issue with
respect to an Audit. See Statement of Reasons in MUR 4192.
These Commissioners appear to be taking the opposite position
with respect to this matter.

s Ul
e s




the Commission gained nothing by failing to appeal this case,
but rather is repeating history. Once before the Commission
fajiled to appeal a district court’s order and then sued the
NRSC after conciliation failed. The Court of Appeals
reversed the district court, finding that no deference was
due the district court order, and examined the Commission’s
initial decision. See FEC v, NRSC, 966 F.2d 1471 (D.C. Cir.

1992). Thus, should this matter also proceed further, there

will be no deference to the district court in the end.
Rather the Commission’s initial decision not to find reason
to believe will be scrutinized.

Against this background, the sole basis of the General
Counsel’s recommendation is the district court’s ruling in
DSCC v, FEC. However, the district court ordered the FEC to
vacate its dismissal and initiate appropriate enforcement
proceedings. DSCC v, FEC Order at p.9. In seeking
clarification of that order the district court addressed
whether it was necessary for the FEC to find "“reason to
believe" the NRSC violated the Act and found that the
Commission would be acting contrary to its opinion if it did
not make a reason to believe finding. See DSCC v, FEC, March
3, 1995 Order. The district court did not, however, compel
the FEC to make a probable cause to believe finding nor does

the General Counsel’s Brief suggest that the FEC is required




to make such a finding. The fact is that the Commission is
not so required.

In sum, by making under compulsion a reason to believe
finding, the Commission has fully complied with the district
court’s order in DSCC v. FEC. A probable cause vote is not
necessary. Rather, the Commission may now, and should now
vote to take no further action with respect to this matter in
the exercise of the Commission’s prosecutorial discretion as
is its common practice. Given the procedural history of this
case, taking no further action is the only equitable

resolution to this matter.

Sincerely,

- ‘—“_‘\ N
i /2;L7)léz225222€
“/Jan Witold Baran
(-~ Counsel for the National
Republican Senatorial Committee

and Maureen Goodyear, as
Treasurer

November 9, 1995
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In the Matter of

National Republican Senatorial Committee and MUR 3708

. |
Maurcen Goodyear, as treasurer

GENERAL COUNSEL'S REPORT SENS|TIVE'

)
)
)
)

I BACKGROUND

On October 17, 1995, the Commission considered and failed to accept Respondents’
pre-probable cause counterofter in this matter which provided for admission of a violation but no
civil penalty. Accordingly, this Office sent Respondents a General Counsel’s Brief notifying
them of our intent to recommend that the Commission find probable cause to believe that they
violated 2 U.S.C. § 441a(l) by exceeding the coordinated party expenditure limit in connection
with the 1992 U S. Senate election in Georgia. Respondents submitted a response to the General

Counsel’s Brief on November 9, 1995, Attachment 1.

1L ANALYSIS (The General Counsel’s Brief dated October 24, 1995 is incorporated
herein by reference.)

Respondents contend that the Commission has fully complied with the District Court’s
remand order in DSCC v. FEC? by making a reason to believe finding in this matter and should
now exercise its prosecutorial discretion and take no further action. Attachment | at 4. In
support of their position, Respondents assert that the District Court, ““did not. . . compel the FEC
to make a probable cause to believe finding™. Attachment | at 3. Respondents also reiterate
their earlier argument that the procedural history of this case warrants an exercise of

prosecutorial discretion to take no further action. Attachment 1 at 1-3.

The NRSC filed an amended Statement of Organization naming Ms. Goodyvear as its new
treasurer on October 10, 1995.

: Civil Action No. 1321 (HHG) (D.D.C. November 14, 1994).
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The District Court s decision declaring the Commission’s dismissal of this case to be
contrary to law concluded that under the plain meaning of Commission regulations, the
November 24, 1992 ¢lection in Georgia was a runoff and thus, the Commission “erred in not
finding that the NRSC violated the Act™ when it spent in excess of $535,608. See November 14,
1994 decision by Judge Harold Greene in DSCC v. FEC at 8. Given the Court’s unequivocal

conclusion, a failure to find probable cause to believe that a violation occurred could be

-construed as inconsistent with the District Court’s decision. Respondents”™ assertion that the

District Court did not compel a probable cause finding when it ruled on the Commission’s
Motion to Clanfy is unpersuasive since the issue before the Court in that Motion concerned only
the Commuission’s ability to not make a reason to believe finding. No question concerning
probable cause was before the Court. 1f any conclusion about a probable cause finding can be
extrapolated from the Court’s March 3 order, we believe it 1s the exact opposite of the position
taken by Respondents. The Court’s statement that =. . .it would be contrary to its [November
1994] Opinion to now permit the Commission to not find that the Act was violated™ suggests
that a probable cause finding, like a reason to believe finding, is necessary. See March 3, 1995
Order at 2.

Although we believe a probable cause finding 1s necessitated by the District Court’s
orders and decision, the Court clearly left to the Commission the issue of what an appropriate
remedy for the violation would be in light of the procedural history of this case.. See e.g.,

March 3, 1995 Order at 2 (" . . the fairness issue could be addressed by the Commission when 1t

considered what penalty would be appropnate™). Thus, after making a probable cause finding,
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the Commission may attempt to resolve this matter through a concihation agreement with a
token or no civil penalty or by taking no further action.

Based on the District Court’s decision and orders, therefore. we recommend that the
Commission find probable cause to believe that the National Republican Senatonal Committee
and Maureen Goodyear as treasurer violated 2 U S.C. § 441a(f). Moreover, we continue to

believe the best course 1s to attempt 1o settle this matter through a concihiation agreement.

1. RECOMMENDATIONS

1. Find probable cause to believe the National Republican Senatorial Committee and
Maureen Goodyear, as treasurer, violated 2 U.S.C. § 441a(f).

2. Approve the attached conciliation agreement and the appropriate letter.

N/}X/’(

Date

General Counsel

Attachments

1. Respondents’ Reply to General Counsel’s Bnet
2. Probable Cause Conciliation Agreement

Staff Assigned: Dawn M. Odrowski




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

National Republican Senatorial
Committee and Maureen Goodyear, as
treasurer

)
)
)
)

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

w0 Federal Election Commission executive session on

December 5, 1995, do hereby certify that the Commission
i: decided by a vote of 5-0 to take the following actions
o in MUR 3708:

_ 1. Find probable cause to believe the
Y3 National Republican Senatorial
Committee and Maureen Goodyear, as

hd treasurer, violated 2 U.S.C. § 44la(f).
-

2. Approve the conciljiation agreement and
O the appropriate letter as recommended
B in the General Counsel's November 28,

1995 report.

Commissioners Aikens, Elliott, McDonald, McGarry, and

Thomas voted affirmatively for the decision.

Attest:

Marjorie W. Emmons
Secretary of the Commigsion

Date




FEDERAL ELECTION COMMISSION

WASHINGTON DO 20dbd

December 8, 1995

Jan Witold Baran, Esq.
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006

RE: MUR 3708

National Republican Senatorial Committee and
Maureen Goodyear, as treasurer

Dear Mr. Witold:

On December 5, 1995, the Federal Election Commission found that there is probable
cause to believe your clients, the National Republican Senatorial Committee and Maureen
Goodyear, as treasurer, violated 2 U.S.C. § 441a(f), a provision of the Federal Election
Campaign Act of 1971, as amended, in connection with the making of excessive coordinated
party expenditures for the 1992 U.S. Senate election in Georgia.

The Commission has a duty to attempt to correct such violations for a period of 30 to 90
days by informal methods of conference, conciliation, and persuasion, and by entering into a
conciliation agreement with a respondent. If we are unable to reach an agreement during that
period, the Commission may institute a civil suit in United States District Court and seek
payment of a civil penalty.

Enclosed is a conciliation agreement that the Commission has approved in settlement of
this matter. If you agree with the provisions of the enclosed agreement, please sign and return it,
along with the civil penalty, to the Commission within ten days. I will then recommend that the
Commission accept the agreement. Please make the check for the civil penalty payable to the
Federal Election Commission.

If you have any questions or suggestions for changes in the enclosed conciliation
agreement, or if you wish to arrange a meeting in connection with a mutually satisfactory

Celebrating the Commission’s 20th Anniversary

YESTERDAY, TODAY AND TOMORROW
DEDICATED TO KEEPING THE PUBLIC INFORMED




Jan Witold Baran, Esq. . .

MUR 3708
Page 2

conciliation agreement, please contact Dawn M. Odrowski, the attorney assigned to this matter,
at (202) 219-3400.

Sincerely,

Lawrence M. Noble
General Counsel

Enclosure
Conciliation Agreement
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JAN WITOLD BARAN

O ®
ONHIESIGI

OFFICE OF CEMERAL
SOUNSEL

Fes 7 | 11PH'9%

WILEY, REIN & FIELDING

1776 K STREET, N. W.
WABHINOTON, D. C. 20008
(202) 420-7000

February 7, 1996 FACSIMILE
(202) 429-7330 BEH) $29-2040

Dawn M. Odrowski, Esq.

Office of the General Counsel
Federal Election Commission
999 E Street, N.W.
wWashington, D.C. 20463

Re: MUR 3708, National Republican
Senatorial Committee and

Maureen Goodvear, as treasurer

Dear Ms. Odrowski:

Enclosed please find a signed conciliation agreement in
the above-captioned matter and in response to your letter of
this same day.

Please be advised that Ms. Maureen Goodyear who is
mentioned in the caption is no longer Treasurer of the
National Republican Senatorial Committee. Of course, as
noted in this agreement, Ms. Goodyear was not Treasurer at
the time of the events subject to this matter.

I trust that this case is now resolved.

Sincerely,

an Witold Baran




BEFORE THE FEDERAL ELECTION COMMISSION
In the Matter of
National Republican Senatonal Committee and ) MUR 3708
Mauteen Goodvear, as treasurer
GENERAL COUNSEL'S REPORT
DISCUSSION

On December S, 1995, the Commission found probable cause to believe that the National

Republican Senatonial Committee and Maureen Goodyear, as treasurer (“Respondents™)

violated 2U S € § 441a(f) by exceeding the coordinated expenditure limit in connection with

the 1992 US. Senate election in Georgia and approved a probable cause concihation agreement

Respondents have submitted the attached conciliation agreement signed by counsel
Atachment 1. Respondents propose to pay the full civil penalty. No civil penalty check has vet

been received.




Accordingly, we
recommend that the Commission accept the attached conciliation agreement submitted by the
NRSC and close the file.

I RECOMMENDATIONS

1. Accept the conciliation agreement with the National Republican Senatonial
Committee and Maureen Goodyear, as treasurer.

Ry 1, P
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Y Approve the appropnate letters

3. Close the file.

2 / 1’5/‘)( o~

Date © pi

Attachment
Proposed Conciliation Agreement
Redlined Copy of Conciliation Agreement

Statt Assigned: Dawn M. Odrowski

-

e ~
> A

e

Lawrence M. Noble

General Counsel
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

MUR 3708

National Republican Senatorial
Committee and Maureen Goodyear,
as treasurer

e e N N N

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the
Federal Election Commission executive session on February 13,
1996, do hereby certify that the Commission decided by a
vote of 4-0 to take the following actions in MUR 3708:
1. Accept the conciliation agreement with the
National Republican Senatorial Committee
and Maureen Goodyear, as treasurer.

2. Approve the appropriate letters as recommended
in the General Counsel's February 8, 1996

report.

3. Close the file.

Conmissioners Aikens, Elliott, McGarry, and Thomas voted
affirmatively for the decision; Commissioner McDonald was
not present.

Attest:

Marjorie W. Emmons
ecretary of the Commission




FEDERAL ELECTION COMMISSION

MWOAS NG TON D g

February 13, 1996

VIA FACSIMILE AND CERTIFIED MAIL,
RE TURN RECEIPT REQUESTED

Robert | Bauer, Fsg

Perkins Core

607 Fourteenth Street. NW
Washington, DC 20005-2011

RE.  MUR 3708
Dear Mr Bauer

Fhis 1s 1n reference to the November 19, 1992 complaint tiled with the Federal Election
Commission by vour chient, the Democratic Senatorial Campaign Committee, concerning the
making of excessive coordinated party expenditures by the National Republican Senatorial
Committee ("NRSC™) in connection with the 1992 U.S. Senate election in Georgia. As you
know, on November 14, 1994, the U.S. District Court for the District of Columbia remanded this
matter, known as MUR 3708, to the Commission with directions that the Commission conform
with the court’s declaration that the Commission’s Apnl 27, 1993 dismissal of this matter was
contrary to law, and ordering the Commission to vacate its dismissal and initiate appropriate
enforcement proceedings against the NRSC.

Accordingly, on December 13, 1994, the Commussion voted to vacate its dismissal and to
reopen MUR 3708, on March 21, 1995, the Commuission found reason to believe that the NRSC
and its treasurer violated 2 U.S.C. § 441a(f), a provision of the Federal Election Campaign Act
of 1971, as amended. and on December 5, 1995, the Commission found that there was probable
cause to behieve that the NRSC and Maureen Goodyear, as treasurer (“Respondents™), violated
2USC §4ha(f). On February 13, 1996, the Commission accepted a signed conciliation

Celebrating the Commission’s 20th Anniversary

YESTERDAY, TODAY AND TOMORROW
DEDICATED TO KEEPING THE PUBLIC INFORMED




Robert F Baver, Esq . .

MUR 3708
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agreement submitted by Respondents and closed the file, thereby concluding this matter. A copy
of the agreement is enclosed for your information.

I you have any questions, please contact me at (202) 219-3400.

Singerely.

v-k(?u*v\ M. {'(‘:(«Qu?"%

Dawn M Odrowski
Attorney

Unclosure
Conciliation Agreement




FEDERAL ELECTION COMMISSION

WASHISGTON, D C 204610

Februan 13, 1996

VIA FACSIMILE AND U.S. MAILL

Jan Whtold Baran, Esq.
Wilev, Rein & Fielding
1776 K Street. N'W.
Washington, D C. 20006
RE: MUR 3708
National Republican Senatorial
Commitice and Maureen
Goodyear, as treasurer
Dear Mr Baran

On February 13, 1996, the Federal Election Commission accepted the signed conciliation
agreement submitted on your clients” behalf in settlement of a violation of
JUS.C. §441ah), a provision of the Federal Election Campaign Act of 1971, as amended.
Accordingly, the file has been closed in this matter. As noted in Paragraph VI.1 of the
agreement, please be advised that the civil penalty reflects the unique circumstances surrounding
this matter.

The confidentiality provisions at 2 U.S.C. § 437g(aX 12) no longer apply and this matter
1s now public. In addition, although the complete file must be placed on the public record within
30 days, this could occur at any time following certification of the Commission's vote. If you
wish to submit any factual or legal materials to appear on the public record, please do so as soon
as possible. While the file may be placed on the public record before receiving your additional
materials, any permissible submissions will be added to the public record upon receipt.

Information derived in connection with any conciliation attempt will not become public
without the written consent of the respondent and the Commission. See 2 U S.C.
§ 437g(a)4XB). The enclosed conciliation agreement, however, will become a part of the
pubhc record.

Celebrating the Commission’s 20th Anniversary
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MUR 3708
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Enclosed you will find a copy of the fully executed conciliation agreement for your files
Pleasc note that the civil penalty is due within 30 days of the conciliation agreement's effective
date. If you have any questions, please contact me at (202) 219-3400.

Sincerely,

b({(ﬁa\\/\/’ {)(L/&.&u/‘a ZL.;

Dawn M. Odrowski
Attorney

I nclosure
Conciliation Agreement




BEFORE THE FEDERAL ELECTION COMMISSION
In the Matter of

National Republican Senatorial MUR 3708
Committee and

Maureen Goodyear, as treasurer

CONCILIATION AGREEMENT

This matter was initiated by a signed, sworn and notarized
complaint by the Democratic Senatorial Campaign Committee
("DSCC") on November 19, 1992. The complaint alleged that the
National Republican Senatorial Committee ("NRSC") violated the
Federal Election Campaign Act of 1971, as amended (the "Act"),
by exceeding the coordinated party expenditure limit of 2 U.S.C.
§ 441la(d) in its support of Paul Coverdell, the Republican
Senate candidate, in connection with Georgia’s November 3, 1992
general election and November 24, 1992 runoff election. The
DSCC’s complaint was filed on November 19, 1992, the same day
the Commission considered an Advisory Opinion Request from the
NRSC asking whether an additional Section 44la(d)(3) limit was
available for the November 24 runoff election. The Commission
failed by a vote of 3-3 to approve the General Counsel’s Final
Draft Advisory Opinion which concluded that no additional
Section 44la(d) limit was available for the November 24
election.

In considering the DSSC’s complaint on April 27, 1993, the
Commission was equally divided on a vote of whether to approve

the General Counsel’s recommendation to find reason to believe

that the NRSC violated 2 U.S.C. § 44l1la(f). Accordingly, the
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Commission unanimously decided to close the file in MUR 3708.

On June 25, 1993, the DSCC filed a civil action for relietf
in the United States District Court for the District of Columbia
pursuant to 2 U.S.C. § 437g(a)(8).

On November 14, 1994, the United States District Court for
the District of Columbia issued a decision and order declaring
the Commission’s dismissal of the DSCC’s administrative
complaint contrary to law and ordering the Commission to vacate
its dismissal of MUR 3708, to initiate appropriate enforcement
proceedings against the NRSC, and to conform to its declaration
within 30 days. The district court order was not appealed by
the Commission.

The Commission unanimously voted on December 13, 1994, to
vacate the dismissal in MUR 3708, to reopen the matter
consistent with the court’s order and to notify the NRSC of its
actions and give them an opportunity to respond. On
December 16, 1994, the Commission also filed a Motion to Clarify
with the district court requesting the court to clarify whether
the Commission could comply with its order by certifying that,
after considering the court’s opinion and the administrative
complaint, it was still unable to find reason to believe that
the NRSC violated the Act, thereby allowing the court to permit
complainant DSCC to bring its own action against the NRSC
pursuant to 2 U.S.C. § 437g(a)(8)(C).

The district court issued an order denying the Motion to
Clarify on March 3, 1995, ruling that "[t]he requested order

would be contrary to the intention of the Court in issuing its
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order granting summary judgment in favor of the DSCC" and
that "it would be contrary to its Opinion to now permit the
Commission to not find that the Act was violated."

In accordance with the district court’s decision and
orders, the Commission found probable reason to believe that the
NRSC and Maureen Goodyear, as treasurer ("Respondents"),
violated 2 U.S.C. § 44la(f) by exceeding the coordinated party
expenditure limit of 2 U.S.C. § 441a(d)(3) for the general
election campaign of Senator Paul Coverdell by $509,570. The
Commission did not find reason to believe that the Coverdell
Senate Committee and Marvin Smith, as treasurer, violated the
law.

NOW, THEREFORE, the Commission and Respondents, having
duly entered into conciliation pursuant to 2 U.S.C.

§ 437g(a)(4)(A)(i), do hereby agree as follows:

I. The Commission has jurisdiction over the Respondents and
the subject matter of this proceeding, and this agreement has the
effect of an agreement entered pursuant to 2 U.S.C.

§ 437g(a)(4)(A)(1).
I1. Respondents have had a reasonable opportunity to
demonstrate that no action should be taken in this matter.
III. Respondents enter voluntarily into this agreement with
the Commission.
I1V. The pertinent facts and legal conclusions embodied in the
November 14, 1994 decision and order of the United States

District Court for the District of Columbia are as follows:

1. The NRSC is a political committee within the meaning of
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2 U.S.C. § 434(4) and Maureen Goodyear is the treasurer of the
NRSC. Ms. Goodyear was not the treasurer of the NRSC in 1992,

2. Paul Coverdell was the Republican candidate for U.S.
Senate in the 1992 general election in Georgia.

3. Pursuant to 2 U.S.C. § 441a(d)(3), and as adjusted by the
Consumer Price Index in accordance with 2 U.S.C. § 441la(c),
national and state political party committees may each make
a limited amount of expenditures in connection with the general
election campaign of a candidate for U.S. Senate affiliated with
such party. The 1992 limit for each party for the U.S. general
election campaign in Georgia was $267,803.52. Both the
Republican National Committee and the State Republican Party of
Georgia authorized the NRSC to expend their share of the Section
44la(d)(3) limit. Thus, the total combined 1992 Section
441a(d)(3) limit for the general election campaign in Georgia was
$535,607.

4. Candidates and political committees are prohibited from
knowingly accepting contributions or making expenditures in
violation of the Act. 2 U.S.C. § 44la(f). Additionally, no
officer or employee of a political committee shall knowingly make
any expenditure on behalf of a candidate in violation of any
limitation imposed on contributions and expenditures under
Section 44la. 1d.

5. The Act defines "election," in pertinent part, as "a
general, special, primary or run-off election." 2 U.S.C.

§ 431(1)(A).

6. Commission regulations define a "general election," as
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either (1) an election held in even numbered years on the Tuesday
following the first Monday in November (11 C.F.R. § 100.2(b)(1))
or (2) an election held to fill a vacancy in a Federal office
(i.e., a special election) and which is intended to result in the
final selection of a single individual to the office at stake

(11 ¢c.F.R. § 100.2(b)(2)). A "special election”" is one held to
fill a vacancy in a Federal office and may be a primary, general
or runoff election. 11 C.F.R. § 100.2(f).

7. Commission regulations define a "runoff election," in
pertinent part, as an election held after a general election and
prescribed by applicable State law as the means for deciding
which candidate should be certified as an officeholder elect.

11 C.F.R. § 100.2(d)(2).

8. In 1992, Georgia law provided that a candidate could not
be nominated for, or elected to, public office in any election
unless the candidate received a majority of the votes cast for

the nomination or office. Ga. Code Ann. § 21-2-501(a) (1987).

If no candidate received a majority of votes cast, Georgia law
required that a run-off election between the two top vote getters
be held 21 days after the preceding election. 1Id. Georgia law
has now been amended. Effective January 1, 1995, Georgia law
states that [t]o be elected to public office in a general
election, a candidate must receive a plurality of the votes cast

in an election to fill such public office. Ga. Code Ann.

§ 21-2-501(b)(1994).

9. No candidate received a majority of the votes cast for

the U.S. Senate seat in Georgia on November 3, 1992,
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Consequently, a runoff election was held on November 24, 1992,

between Democratic incumbent Senator Wyche Fowler and Republican

Paul Coverdell, the candidates receiving the two highest votes in
the general election. Paul Coverdell won the runoff election
with 51% of the vote.

10. The NRSC'’'s disclosure reports show that it made
coordinated expenditures totaling $535,607 on behalf of Coverdell
for media services in connection with the November 3, 1992
election. The NRSC’s disclosure reports reflect additional

coordinated expenditures totaling $509,570 on behalf of Coverdell

in connection with the November 24 runoff election.

11. The district court concluded that under the plain meaning
of the Commission regulations at 11 C.F.R. § 100.2, the
November 24, 1992 election was a runoff election and thus, no
additional Section 44la(d)(3) limit was available. According to
the court, the November 24 election failed to qualify as a
general election since it was neither an election held on the
Tuesday following the first Monday in November as defined at
11 C.F.R. § 100.2(b)(1) nor was it held to £fill a "vacancy" as
described in 11 C.F.R. § 100.2(b)(2). Rather, the court
concluded that the November 24 election "fits more snugly and
directly" into the definition of "runoff election" found at
11 C.F.R. § 100.2(d) since it was held after a general election
and was prescribed by Georgia law as the means for deciding which
candidate would be certified as officeholder elect.

12. In light of the court’s decision, the NRSC exceeded the

Section 44l1la(d)(3) expenditure limit by $509,570 in connection
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with the 1992 U.S. Senate campaign in Georgia.

V. Under the court’s decision, Respondents violated

2 U.S.C. §§ 441la(f) by making coordinated expenditures in excess

of the limit established at 2 U.S.C. § 44la(d)(3).

VI. 1. For the sole purpose of settling this matter without
further litigation, Respondents will not contest the Commission’s
finding. Respondents will pay a civil penalty to the Federal
Election Commission in the amount of Five Thousand Dollars

($5,000) pursuant to 2 U.S.C. § 437g(a)(5)(A). This civil

penalty acknowledges the District Court’s suggestion that the
Commission take into account its failure to issue an advisory
opinion in determining an appropriate remedy.

2. Respondents and Respondent NRSC’s officers, agents,
employees and their successors shall not make expenditures in
excess of the coordinated expenditure limit set forth at 2 U.S.C.
§ 44l1a(d)(3), or any successor provision, in any future runoff
election following a general election held in an even-numbered
year on the Tuesday following the first Monday in November.

Vii. The Commission, on request of anyone filing a complaint
under 2 U.S.C. § 437g(a)(l) concerning the matters at issue
herein or on its own motion, may review compliance with this
agreement. If the Commission believes that this agreement or any
requirement thereof has been violated, it may institute a civil
action for relief in the United States District Court for the
District of Columbia.

VIII. This agreement shall become effective as of the date

that all parties hereto have executed same and the Commission has




approved the entire agreement.

IX. Respondent shall have no more than 30 days from the
date this agreement becomes effective to comply with and
implement the requirement contained in this agreement and to so
notify the Commission.

X. This Conciliation Agreement constitutes the entire
agreement between the parties on the matters raised herein, and
no other statement, promise, or agreement, either written or
oral, made by either party or by agents of either party, that is
not contained in this written agreement shall be enforceable.

FOR THE COMMISSION: y

- // :

— R - - s g
S 7 B At -4/ /7&

Lawrence M. Noble Date 7

General Counsel

FOR THE RESPONDENTS:

(q)’bm?)_ Jan Witold Baran, Esq. Date / 7
Position) yr gy, REIN & FIELDING

1776 K Street, N.W.
Washington, D.C. 20006

As Counsel to
National Republican
Senatorial Committee
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FEDERAL ELECTION COMMISSION

WASHINGTON D C 20463

September 4, 1998

TWO WAY MEMORANDUM

TG OGC Docket

FROM: Rosa E. Swinton
Accounting Technician

SUBJECT: Account Determination for Funds Received

We recently received a check from Steve E. or Patti F. Stockman,
check number 3708, dated August 29, 1998, for the amount of , $3,000.00.
A copy of the check and any correspondence is being forwarded. Please

indicate below which a account the funds should be deposited and give the
MUR/Case number and name associated with the deposit.

2 a3 3 3 S 3 - - -+t -+ttt 5+ 151

Rosa E. Swinton
Accounting Technician

FROM: OGC Docket
SUBJECT: Disposition of Funds Received

In reference to the above check in the amount of &:Q X)Q 00 , the

@Case number is 2€4 1 and in the name of

eve C i oluckman . Place this deposit in the
account indicated below:

v Budget Clearing Account (OGC), 95F3875.16
_ Civil Penalties Account, 95-1099.160

_ Other:

/( ~ H
/ / ‘ { 1 5 o { ( ‘>
AN L 2o n— l- 4-94

ature Date




WiLriaM J. OrsonN, PC.

ATTOERNEYS AT LAW

8180 GREENSBORO DRIVE. SUITE 1070

McLEAN. VIRGINIA 22102-3823
TELEPHONE (703} 3%6-5070

WILLIAM J OLSON FAX (703) 356-5085 1815 H STREET Nw
DC VA SUITE 800
WASHINGTON OC 20008 3804
TELEPHONE (202 223 S0o68
FAX (202 331-8988

JOMN 8§ MILES
iDC ™MD VA OF COUNSEL

ALAN WOLL
VA 1}
JOHN F CALLENDER JR

FL ONLY
GILMAN & PANGIA
OF COUNSEL

CONFIDENTIAL
August 31, 1998
Tracey L. Ligon, Esquire
Office of the General Counsel
Federal Election Commission
999 E Street. N.W.
Washington, D.C. 20463
Re: MUR 3847
Dear Ms. Ligon:

Enclosed is an additional check (#3708) payable to the Commission in the amount of
$3.000. pursuant to the Conciliation Agreement in the above-referenced MUR.

Please call if you should have any questions. With best regards.

Sincerely yours,

William J/ Olson
WJO:mm
Enclosure
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STEVE E. OR PATTI F. STOCKMAN 1-92
s o 35-8399/2130-1

- Ox 57135
WEBSTER TX 77598
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