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FEDERAL ELECTION COMMISSION

IN THE MATTER OF A COMPLAINT BY

CONGRESSMAN DAN GL.1CKMAN

AGAINST MULTIMEDIA CABLEVISION, INC.

COMPLAINT AND MOTION TO THE COMMISSION TO SEEK INJUNCTIVE
RELIEF

The undersigned files this complaint on behalf of
Congressman Glickman and the Glickman for Congress Committee
against Multimedia Cablevision, Inc. ("Multimedia™) for
knowingly and willfully making corporate contributions to
influence a federal election in violation of Section 441b of
the Federal Election Campaign Act of 1971, as amended (“FECA"
or "the Act"). The issues presented in this Complaint are of
an extraordinary nature, involving an unprecedented public
intervention by a corporation to effect the defeat of a

candidate for federal office.

E IMMEDIA
Multimedia has been saturating its cable stations®

airtime with advertisements attacking Congressman Dan Glickman




and endorsing his opponent State Senator Eric Yost. Since
October 12, Multimedia has run these advertisements over 100
times per day on ten cable stations, including CNN, USA and
Lifetime. Scripts of these ads and th=2 logs indicating the
times at which they have run are enclosed as Exhibit 1.

Multimedia intends to continue airing these and other
anti-Glickman ads indefinitely. The Company has informed the
Glickman campaign that it will use a variety of ads over
different time periods, each devoted explicitly to the
Company's position that the voters in Mr. Glickman's
congressional district should reject his candidacy for another
term in the House of Rapresentatives. 1In short, Multimedia is
orchestrating, for the rermaining weeks of the election, a
media blitz directed against the Glickman campaign no
different from the kind sponsored by candidates or political
committees--except that Multimedia is a corporation and its ad
campaign is financed with corporate dollars, not funds
allowable under the Act for this purpose.

The Company acknowledges, moreover, that it produced
these ads in collaboratiun and consultation with the Yost
committee. It specifically confirmed to represertatives of
the Glickman campaign and others that it had numerous
“conversations" with the Yost campaigr about th. ads. Not

surprisingly, therefore, the themes and messages of the ads

parrot those of the Yost campaign.




It now appears that these advertisements make up only one
front in a broad, corporate-funded assault on Congressman
Glickman's campaign. As of yesterday, Multimedia ! eyan
distributing a campaign flier with its customer billings.
Multimedia services 95,000 households. The flier, entitlead
"It's Time for a Change", sharply criticizes Glickman's record
as a Member of Congress and his character, and announces: "We
Support Eric Yost for Congress. Exhibit 2. It reinforces the
themes and messages of Multimedia's campaign ads.

Today, the Glickman campaign files this Complaint', aloru
with an accompanying Motion for Injunctive Acticon by the
Commission, to stop these ongoing violations and any
additional expenditures currently planned by Multimedia for
the additional remaining days before the election in the

Fourth District of Kansas.

THE LAW
Multimedia may imagine that its expenditures for airtime

fall outside the statute as "editorials" or "news commentary"

exempt from regulation under Section 431(9)2. This view of

'The Glickman campaign has filed a formal complaint wit!. the Federal
Communications Commission ("FCC") seeking immediate action by the agency to
ensure a "reasonable opportunity” to respond to these ads under Section
76.209(d) of the FCC regulations.

2The Act provides specifically:

The term "expenditure” does not include--

(1) any news story, commentary, or editorial
distributed through the facilities of any brocadcasting
station, newspaper, magazinc, or other periodical;




the law cannot prevail, if there is to be any meaningful

regulation of federal elections.

While Congress provided for editorial comment by

broadcasting stations, this exemption referred tc¢, and
embraced, only editorials kroadcast in the ordinary course of
a station's business--in a format and with the frequency
consistent with industry practise, not to mention the practise
of the station itself. On neither count do these Multimedia
editorials qualify under this exemption. A broadcast facility
devoting hours of air time day after day to campaign
advertisements is not conforming to industry practise: not for
any editorials, much less editorials expressly advocating the
defeat of a candidate. Complainant states also, upon
information and belief, that never has this particular
company--Multimedia--broadcast an editorial on any subject
with the frequency of these attacking the reelection campaign

of Mr. Glickman?®.

publication, unless such facilities are owned or
controlled by any political party, political committee,
or candidate.

3with the exception of certain election related activities permitted
by Part 114, the Act's allowances in Part 100 for defined corporate
activity with apparent potential impact on elections are always subject to
the condition that the activity be "in the ordinary course of business”.
For example, corporate banks may lend to candidates, but only if the
lending is in the "ordinary course”"--i.e. not made on extraordinary terms
and conditions not available to private borrowers. 11 C.F.R.
§ 100.7(b){(11).

This same "ordinary course” requirement is no less critical to proper
application of the editorial or news commentary exemption. For in both




Once deprived of the fiction of bona fide editorializing,

Multimedia will be left to answer for the advertising as a

heavy-handed violation of the law prohibiting corporate
spending in federal elections. No fiction of any kind can
mask the similar violation arising out of the corporate-
financed fliers included in the customer billing statements.
Only recently, in Advisory Opinion 1992-23, the Commission
voted 6-0 to reject the suggestion of a corporation that it
could fund an election-related appeal to voters with corporate
monies. The Commission stated in its unanimous opinion:
Because each of these ads constitutes express
advocacy of the defeat of a clearly identified
candidate, the Commission concludes that
similar ads may not be run with respect to
other candidates in similar circumstances and
funded . . . from any general treasury account.
Such funding would constitute a corporate
expenditure prohibited by 2 U.S.C. § 441b(a).
In contravention of the Act and the FEC's ruling, Multimedia

continues to run ads expressly advocating the defeat of a

clearly identified candidate.

cases, corporations are given leeway to carry on business as usual,
regardless of the potential and in some cases substantial benefit to
candidates. Should this requirement be omitted, broadcast stations could
pick up the entire advertising budget of a campaign in & way plainly at
odds with the intent of section 441b. And the result would be no different
than omitting the similar requirements for bank lending, and allowing a
bank to douse a candidate liberally with funds for his or her campaign
without regard to creditworthiness or other general lending policies of the
bank.




(o) ORD TION

We request that the Commission take immediate action to
enjoin Multimedia advertising campaign. Petitioner Glickman
recognizes that such action would be extraordinary, and also
entirely within the discretion of the Commission. But if
there is ever a reason for the Agency to act in this fashion,
the circumstances set forth in this Complaint surely warrant
it. A corporation with twenty-fou. hour-a-day access to the
voting public is financing a political advertising campaign
worth hundreds of thousands of deollars for the benefit of a
federal candidate. 1Its efforts have begun and will continue
during the weeks immediately before the general election. Its
activities have so far included not only media advertisements,
but 21so the billing flier; and there may be more spending to
follow of a type not yet seen or anticipated.

The Commission must make clear that the law may not be
violated with impunity by a corporation in this way,
particularly where there is threatened real and palpable
effects on the federal campaign financing system and on voter

choice in the congressional district in question.

THE COMMISSION HAS THE AUTHORITY TO SEEK INJUNCTIVE RELIEF

The Commission has approached with caution motions that

seek injunctive relief. None, however, present circumstances

such as these. This is true in two critical respects: 1) the

corporate spending prohibition is central to the statutory




scheme and the Commission has long emphasized it as an
enforcement priority, and 2) the Commission has made clear in
enforcement proceedings in recent years that it will no long
tolerate "ignorance of the law" defenses from corporations or
corporate executives violating Section 441b. These policies
have been brought to bear, for example, in cases where
executives were alleged to have acted as "conduits" for
corporate contributions. Tut these were cases which, in some
instances, involved small contributions and posed no immediate
threat to the integrity of a pending election.

The case before the Commission here presents an urgent
need for the application of the same policies, in a setting
where the amounts of corporate monies involved may run into
the hundreds of thousands of dollars. “nly application for
injunctive relief would secure those policies.

Representative Glickman is aware that the Commission is
concerned that immediate application for injunctive relief
would conflict with the fifteen day period afforded
respondents under Section 437g. See FEC Annual Report 1991,
at 48-49. The Commission has advised the Congress that it
"has felt constrained" in seeking injunctive relief by those

deadlines. Id. But the Commission's reluctance is not

supported by any fair consideration of the structure of the

statute.




First, while there are specific deadlines for response
provided under Section 437g, Section 437d delineates broad
powers of the Commission including the power:

to initiate (through civil actions for
injunctive, declaratory, or other appropriate
relief), defend (in the case of any civil
action brought under section 437g(a)(8) of this
title) or appeal any civil action in the name
of the Commission to enforce the provisions of

this Act and chapter 95 and chapter 96 of title
26, through its general counsel; .

Thus, Section 437g deadlines apply as a general rule to
enforcement cases, but do not inhibit the exercise of the
powers set out in Section 437d in appropriate circumstances.

Even if the Commission does not read Section 437d in this
way, and concludes that the terms or existence of authority to
seek injunctive relief is controlled by section 437g, the
general enforcement provisions do not compel a conclusion
against the relief sought by Complainant here. The purpose of
the enforcement provisions is controlling: to "prevent" as
well as to "correct" violations. The deadlines are a means to
the end, not an end in themselves. Should they appear in a
particular instance, such as this, to impede the "prevention"

or "correction" of a violation, then they must yield to the

overriding mandate of the Commission to enforce the law.




The Commission itself has set out the standards that
should govern whether injunctive relief is warranted:

ks Substantial likelihood that the facts set
forth a potential violation of the Act;

Failure of the Commission to act
expeditiously will result in irreparable
harm to a party affected by the potential
violation;

Expeditious action will not result in
undue harm or prejudice to the interests
of other persons; and

The public interest would be served by
expeditious handling of the matter.

Annual Report 1991 at page 49.

Each of these standards are clearly met in this case.
Multimedia's ongoing and substantial corporate contributions
are made unguestionably in violation of the Act. Respondent
doer not deny the expenditures, does not deny their purpose,
does not deny that they were coordinated and does not deny the
use of corporate funds. Failure of the Commission to act

€ jpeditiously will certainly result in irreparable harm to

Congressman Glickman in his campaign for reelection. Hundreds

of thousands of dollars of illegal expenditures are being and
will be made in an attempt to defeat his reelection.
Expeditious action will not result in undue harm to
Multimedia; such action only serves to stop immediately
willful expenditures of corporate funds in violation of the
Act. It has long been the position of the Commission, as well
as the courts, that one of the greatest threats to a fair and

balanced election system is the influx of corporate funds into




the political process. Thus, terminating an activity in
direct contravention to this public policy is squarely in the

public interest.

An order of injunctive relief upon application by the
Commission would address the immediate, ongoing violations of
law by Multimedia. It would not complete enforcement which
should proceed under Section 437g of the Act, culminating in
the imposition of appropriate penalties. Such penalties
should be assessed, given the circumstances of this case,
under the "knowing and willful" standard of Section
437g(a) (5) (B)

Multimedia is not a "mom-and-pop" operation, unschooled
in the laws which govern its activities. Surely its General
Counsel is aware of the prohibition on corporate spending in
federal elections. The company cannot claim ignorance c¢f the
FECA. And even if it scught to do so, the Commission cannot
countenance this excuse. For if corporations such as
Multimedia may calculate that violations of this sweeping
character will be treated as routine, vulnerable only to the
standard civil penalty provisions, the incentives for
compliance will decline as the political stakes for the

company increase. In effect, the company will simply pay the

penalty as another cost of doing business.

A knowing and willful penalty, applied to Multimedia as

well as to its officers, will signal in decisive terms the

104031-0001/DA922890.042)




Commission's commitwmcnt to rigorous statutory enforcement. It
will have genuine impact on Multimedia--both in the admissions
it is reguired to make in the conciliation agreement, and in
the size of the civil penalty paid. Only this level of
enforcement will dissuade Multimedia, and others observing
these violations from a distance, that this type of lawless
conduct will not be tolerated.

Respectfully Submitted,
/S

/ .,/ . / '

7 { /’ C/ 4 - \.‘l‘. L { cz'/:,-' e = g
Robert F. Bauer
B. Holly Schadler
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Subscribed ard sworn A» ~ day of
(oS0 o /T , 1992
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My Commission Expires May 31, 1985

Congressman Dan Glickman
Glickman Campaign Headquarters
121 E. Douglas

Wichita, KS 67202
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Multimedig EditQrial

IT'S TIME FOR A CHANGE

In 1976, Dan Glickman said, "You've had 16 years of a professional politician. Now is the time for
a citizen Congressmen.” (1976 Glickmen campaign literature, quoted in CQ's Washingion Alert, 5:2792) We couldn’t
agree more, because Dan Glickman no longer represents the best interests of the Founth Dismict

JUST WHO IS DAN GLICKMAN REPRESENTING?

114 Wd 9113026

Dan Glickman voted FOR the cable bill, which will directly affect you, the cable subscriber. He
ignored Department of Commesce ¢stimates that the bill would increase YOUR cable rates $2.00 -
$4.00 per month. In addition, according w0 the Congressional Budget Office, it will cost the
Federal Government $100 million during the next 5 years, and state and local governments another
$8 - $14 million per year to regulate cable companies.

Dan Glickman voted for a special tzx on aircraft that put over 400 workers at Beech out of a job.
(1990 CQ Vouic #528, 10/26/90, Beeckeralt memo 12116/8] )

Dan Glickman fought to tax upemployment compensation as income. (1986 CQ Vot #379, 925186)

Dan Glickman fought 10 increase taxes on middle class families. (1989 CQ Vore #253 9r28:89)

Dan Glickman lcd all Kansas Congressmen in junkets paid for by lobbyists, in special interest
PAC monty, and in 1o1al office expenses. (Wichiic Eagle, 9/13/91, 3117192, 5120692, USA Today 9728/92)

Dan Glickman lieG 10 us. He said he never bounced any checks ar the Honse Bank, but he did
Records show that he bounced 105 checks totalling more than $20,000. (letter to Washington Post)

In 1977, he to0ld colleagues i Congress that he supported wrm limits and would not seek re-
election afier 12 years. Today, afier 16 years, he’s still in Congress and is one of the biggest
opponents of werm limuis. (Congressionai Record, House of Represeniatives, 2i9/77)

OUR COMMUNITY NEEDS SOMEONE WHO WILL FIGHT
FOR US, NOT AGAINST US.
WE NEED SOMEONE WE CAN TRUST.

WE SUPPORT ERIC YOST FOR
CONGRESS.

ZA
&mﬁ Multimedia Cablevision
~Zz

P.O. Box 3027

|

- . |

Michae! Bpyrus, Execative Vice President : |
i

Wichita, KS 67201 H




FEDERAL FLECTION C OMMISSION

October 19, 1992

B. Holly Schadler

Perkins Coie

607 l4th Street, NW
Washington, DC 20005-2011

MUR 3657
Dear Ms. Scha“ler:

This letter acknowledges receipt on October 16, 1992, of
your complaint on behalf of Congressman Dan Glickman and the
Glickman for Congress Committee alleging possible violations of
the Federal Election Campaign Act of 1971, as amended ("the
Act"), by Multimedia Cablevision, Inc., Michael Burrus,
Executive Vice President and the Eric R. Yost for Congress
Committee and Theron E. Fry, as treasurer. The respondents will
be notified of this complaint within five days.

You will be notified as soon as the Federal Election
Commission takes final action on your complaint. Should you

receive any additional information in this matter, please
forward it to the Office of the General Counsel., Such
information must be sworn to in the same manner as the original
complaint. We have numbered thiz matter MUR 3657. Please refer
to this number in all future correspondence. For your
information, we have attached a brief description of the
Commission’s procedures for handling complaints.

Sincerel

Jonathan A. Bernstein
Assistant General Counsel

Enclosure
Procedures




Ii[)! R\l Il'( :J' IN COINMAMISSITOIN

October 19, 1992

Multimedia Cablevision, Inc.

Michael Burrus, Executive Vice President
P.0O. Box 3027

Wichita, KS 67201

MUR 3657

Dear Mr. Burrus:

The Federal Election Commission received a complaint which
indicates that Multimedia Cablevision, Inc. may have violated
the Federal Election Campaign Act of 1971, as amended ("the
Act"). A copy of the complaint is enclosed. We have numbered
this matter MUR 3657. Please refer to this number in all future
correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against Multimedia
Cablevision, Inc. in this matter. Please submit any factual or

legal materials which you believe are relevant to the
Commission’s analysis of this matter. Where appropriate,
statements should be submitted under oath. Your response, which
should be addressed to the General Counsel’s Office, must be
submitted within 15 days of receipt of this letter. 1If no
response s received within 15 days, the Commission may take
further action based on the available information.

This matter will rewain confidential in accordance with
2 U.5.C. § 437g(a)(4)(B) and ~ 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. 1If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to rezsive any
notifications and other communications from the Commission.




& &

Multivision Cablevision, Inc.
Michael Burrus, Executive Vice President
Page 2

If you have any questions, please contact Richard M.
zanfardino, the staff member assigned to this matter, at (202)
219-3690. For your information, we have enclosed a briaf
description of the Commission's procedures for handling
complaints.

Sincerely
Yy

]

‘ 'E;" ‘ S |
Tl S/ Lt f?g/—; v ‘fg;f

Jonathan A. Bernstein
Assistant General Counsel
Enclosures
1. Complaint
2. Prucedures
3. Designation of Counsel Statement




FEDERAL ELECTION COMMISSION

October 19, 1992

Michael Burrus, Executive Vice President
Multimedia Cablevision, Inc.

P.0. Box 3027

Wichita, KS 67201

MUR 3657

Dear Mr. Burrus:

The Federal Election Commission received a complaint which
indicates that you may have violated the Federal Election
Campaign Act of 1971, as amended ("the Act"). A copy of the
complaint is enclosed. We have numbered this matter MUR 3657.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against you in this
matter. Please jubmit any factual or legal materials which you

believe are relevant to the Commission’'s analy~is of this
matter. Where appropriate, statements should be submitted under
oath. Your response, which should be addressed to the General
Counsel’s Office, must be submitted within 15 days of receipt of
this letter. If no response is received within 15 days, the
Commission may take further action based on the available
information.

This matter will remain confidential in accordance with
2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify
the Commissicon in writing that you wish the matter to be made
public. 1If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.




Michael Burrus, Executive Vice President
Multimedia Cablevision, Inc.
Page 2

If you have any questions, please contact Richard M.
Zanfardino, the staff member assigned to this matter, at (202)
219-3690. For your information, we have enclosed a brief
description of the Commission’s procedures for handling
complaints.

Sincere

/-[ R &
</

=Sl Ll
( /

Jénathan A. Bernstein
Assistant General Counsel
Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement
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FEDERAL ELECTION COMMISSION

WASHINGTON |

October 19, 1992

Theron E. Fry, Treasurer

Eric R. Yost for Congress Committee
919 Parklane

Wichita, KS 67218

MUR 3657

Dear Mr. Fry:

The Federal Election Commission received a complaint which
indicates that the Eric R. Yost for Congress Committee
("Committee”™) and you, as treasurer, may have violated the
Federal Election Campaign Act of 1971, as amended ("the Act").
A copy of the complaint is enclosed. We have numbered this
matter MUR 3657. Please refer to this number in all future
correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against the Committee and
you, as treasurer, in this matter. Please submit any factual or
legal mater_~1s which you believe are relevant to the
Commission’s analysis of this matter. Where appropriate,
statements should be submitted under ocath. Your response, which
should be addressed to the General Counsel’s Office, must be
submitted within 15 days of receipt of this letter. 1If no
response is received within 15 days, the Commission may take
further 2 :tion based on the available information.

This matter will remain confidential in accordance with
2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.




Theron E. Fry, Treasurer
Eric R. Yost for Congress Committee
Page 2

If you have any questions, please contact Richard M.
Zanfardino, the staff member assigned to this matter, at (202)
219-3690. For your information, we have enclosed a brief
description of the Commission’s procedures for handling
complaints.

Slncerely /

P LCA L %WG \Qh

Joanthan A. Bernstein
Assistant General Counsel
Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement
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October 21, 1992 [\ ¥

Ve

Jonathan Bernstein, Esq. -
Assistant General Counsel j
Federal Election Commission s
999 E Street, NW \
Washington, DC 20463 =
Re: Additional Information in the Matter of a &
Complaint by Congressman Glickman Against G

Multimedia Cablevision, Inc.

Dear Mr. Bernstein:

Enclosed you will find three tapes of the "editorials"
being aired by Multimedia Cablevision, Inc. ("Multimedia").
As the Complaint and Motion for Injunctive Relief discusse:,
Multimedia is running each "editorial"™ in the series for
approximately two to three days over 100 times per day.

These "editorials" are not consistent in format cr
frequency with standard industry practice. As the series
continues, Multimedia 1is using more sophisticated graphics
causing the "editorials" to look increasingly like campaign
commercials. In addition, Multimedia is using consistent
themes and campaign slogans throughout the ads ~-"It's Time
for a Change” -- no different than a candidate or political
committee. In fact, these ads are so deceptive that polling
indicates that a majority of the viewers believe they are
seeing Yost advertisements. Multimedia is conducting this
political campaign in flagrant violation of the law.
Complainant again requests that the Commission act
expeditiously to enjoin Multimedia.

ngy t;uly you s,

¢ U [Ue—
Robert F. Bauer

B. Holly Schadler

Enclosure

BHS: bhs

[04031-0001 /DAY22940. 045]

TerLex 44-0277 Pcso Ul * Facsimire (202) 434-1690
ANCHORAGE * BELLEvnE * LOS ANGELES * PORTLAND * SEATTLE * SPOXANE
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This statement notarizes the letter dated October 21,
1992 to Jonathan Bernstein at the Federal Election Commission
regarding additional information in the matter of a complaint
by Congressman Glickman against Multimedia Cablevision, Inc.

Subscribed and sworn before me this 21st day of October,
1992.

AT

Notary Public

DINA POWELL
Newry Public, Wabinyvwn, D a4

~ N hP‘ﬂl on Detober

st 199

[0403 1 -0001/DAS22940.045)
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October 22, 1992

Jonathan Bernstein, Esq.
Assistant General Counsel
Federal Election Commission
999 E Street, NW
Washington, DC 20463

Re: Additional Information to the Complaint by
Congressman Glickman Against Multimedia
Cablevision, Inc.

Dear Mr. Bernstein:

Enclosed you will find the fourth tape in a series of
commercial advertisements being aired by Multimedia
Cablevision, Inc. in opposition to the candidacy of
Congressman Dan Glickman.

Very truly yours,
7 4 /

r /) (.)‘.‘" t (E—
C “ -’ o

Robert F. Bauer

B. Holly Schadler

inclosure

BHS:bhs

(0403 1-0001/DA922960.014)

TeLex 44-0277 Poso I * FacsisiLk (202) 434-1690
ANCHORAGE * BELLEVUE * LOS ANGELES * PORTLAND * SEATTLE ® SPOKANE
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FEDERAL ELECTION COMMISSION

WASHINGTON DO 204610

SENSITIVE

October 21, 1992

MEMORANDUM
TO: The Commission

Lawrence M. Noble
General Counsel

Lois G. Lerner
Associate General Counsel

SUBJECT: MUR 3657 (Multimedia Cablevision, Inc.)

BACKGROUND

On October 16, 1992, counsel filed a complaint on behalf of
Congressman Dan Glickman and the Glickman for Congress Committee
against Multimedia Cablevision, Inc. ("Multimedia"™) and other
respondents. Letters to the respondents notifying them of the
complaint were mailed on October 19, 1992. The complaint’s
allegations relate to televised editorials run by Multimedia at
the rate of more than 100 times per day on ten cable stations
attacking Rep. Glickman and expressly promoting his opponent. The
complaint alleges that the "editorials" amount to advertisements
which are outside the press exemption at section 2 U.S.C. § 431(9)
and so constitute illegal corporate spending in federal elections.
Furthermore, the complaint includes a campaign flier on Multimedia
stationery and alleges that the corporation is distributing this
flier with its customer billings. 1In addition to alleging
violations of the Act, the complaint formally requests that the
Commission "take immediate action to enjoin Multimedi. advertising
campaign.”

iI. LEGAL AND FACTUAL ANALYSIS

The Commission is empowered to initiate a civil suit for
injunctive relief if it is unable to correct or prevent a
violation of the Act. 2 U.S5.C. §§ 437d(a)(6) and 437g(a)(6). The
procedure for pursuing that immediate remedy is problematic since
the Commission must normally wait 15 days before it takes action
on a complaint. 2 U.S5.C. § 437g(a)(1).




In considering whether injunctive relief should be sought,
the Commission has used the criteria for obtaining a preliminary
injunction as the appropriate standard. This standard examines
the requested relief in these terms:

(1) whether there is a substantial likelihood that a
violation of the Act has or is about te occur;

(2) whether the failure by the Commission to obtain an
injunction will result in irreparable harm to the
complainant or some other party;

(3) whether the injunctive relief will not result in undue
harm or prejudice to the interests of other persons; and

(4) whether the public interest would be served by such
injunctive relief.

ITI. DISCUSSION

The respondents have not yet had an opportunity to respond to
the complaint in this matter. The first allegation in the
complaint, relating to the televised "editorials," raises two
points which this Office believes require responss from
Multimedia. The first is a threshold one: whether the press
exemption is even applicable to an entity like Multimedia
Cablevision, Inc. This issue requires further analyf}s as well as
inquiry as to exactly what Multimedia’s position is.=" The next
point, raised in the complaint, is whether the frequency or format
of televised editorials can take such spending outside the press
exemption for "editorials" or "news commentary", and if so,
whether the facts in this matter would do so. Because further
analysis and a response from Multimedia is desirable before moving
forward, it is not clear that the first standard for injunctive
relief has been met. The second allegation in the complaint, of
Multimedia including its campaign flier in its consumer bills,
appears to be more clear, as this Office can see no readily
applicable exemption from the corporation prohibition.
Nonetheless, this Office concludes that it is still more

1/ According to the International Directory of Corporate
Affiliations, Multimedia, Inc. is a parent corporation whose
business 1s described as "newspapers, Broadcasting, Cablevision
& Programming."™ Multimedia Cablevision is a wholly owned
corporate subsidiary of Multimedia, Inc. which does not appear
to own or directly run any broadcast stations or outlets.




appropriate to await the statutory time period for a rnsponse_g/
For these reasons, this Office recommends the Commission deny
complainant’s request for injunctive relief and permit Multimedia
to respond to the complaint.

This Office does note, however, that the letters informing
respondents of the complaint should serve to put them on notice of
the potentially serious violations, should Multimedia continue its
campaign against Rep. Glickman.

V. RECOMMENDATIONS

1. Decline at this time to seek injunctive relief.

8 Approve the appropriate letters.

Staff assigned: Jonathan Bernstein

2/ This Office has initiated a research project to examine
the guestion of the Commission’s authority to seek injunctive
relief, especially before the statutory period for response has
run. Recommendations to the Commission on this subject will be
forthcoming when the project is complete.




FEDERAL ELECTION COMMISSION

AANHIN

MEMORANDUM

LAWRENCE NOBLE
GENERAL COUNSEL

-

.f/.
FROM: MARJORIE W. EMMONS /DONNA ROACH L(L
COMMISSION SECRETARY .

DATE: OCTOBER 26, 1992
SUBJECT: MUR 3657 - GENERAL COUNSEL'S MEMORANDUM
DATED OCTOBER 21, 1992
The above-captioned document was circulated to the

Commission on WEDNESDAY, OCTOBER 21, 1992 at 4:00 P.M.

Objection(s}) have been received from the
Commissioner(s) as indicated by the name(s) checked below:
Commissioner Aikens
Commissioner Elliott
Commissioner McDonald
Commissioner McGarry
Commissioner Potter

Commissioner Thomas

This matter will be placed on the meeting agenda

for TUESDAY, NOVEMBER 3, 1992

Please notify us who will represent your Division before
the Commission on this matter.




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Multimedia Cablevision, Inc. ) MUR 3657

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on October 27, 1992, the

Commission decided by a vote of 6-0 to take the following

actions in MUR 3657:

Decline at this time to seek injunctive
relief.

(continued)




Federal Election Commission
Certification for MUR 3657
October 27, 1992

Approve the appropriate letters, as
recommended in the General Counsel’s
Memorandum dated October 21, 1992.

Commissioners Aikens, Elliott, McDonald, McGarry, Potter,

znd Thomas voted affirmatively for the decision.

Attest:

/0-27- 92

Date

Secretary of the Commission

Received in the Secretariat: : Oct. 21, 1992
Circulated to the Commission: > O¢ct. 21, 1993
Deadline for vote: ‘ Oct. 26, 1992
Received Objection: : Oct. 26, 1992
Placed on Agenda for: ., Nov. 03, 1992
Objection Withdrawn: «p Oet. 27, 1993
Withdrawn from Agenda

bir




FEDERAL ELECTION COMMISSION

20463

WASHINCTON. DI

November 2, 1992

B. Holly Schadler
Perkins Coie

607 14th Street, N.W.
Washington, D.C. 20005-2011

0
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Dear Ms. Schadler:

On October 16, 1992, the Federal Election Commission
received vour ccmplaint alleging that Multimedia Cablevision,
Inc., Michael Burrus, Executive Vice President and the Eric
R. Yost for Congress Committee and Theron E. Fry, as
treasur~r violated the Federal Election Campaign Act of 1971,
as amendaed

our complaint seeks injunctive relief to prevent
Multimedia Cablevision Inc., Michael Burrus, Executive Vice
President and the Eric R. Yost for Congress Committee and
Theron E. Fry, a3 treasurer from continuing to engage in the
allegedly improp=z:r activity. At this time there is
insufficient evidence to warrant the Commission’s geeking
such relief. Accordingly, the Commission has decided to deny
your reguest at this juncture. The Commission will notify
vou at such time when the entire file is closed in this
mattet

If you have any questions, please contact Jonathan
Bernstein, the attorney assigned to this matter, at (202)
219-3690.

Sincerely,

Lawrence M. Noble
General Counsel

s

Lois G./ Lerner -
Associate General Counsel

0
v



FEDERAL ELECTION COMMISSION

WASHINCTON D C 20403

November 2, 1992

Michsel Burrus, Executive Vice President
Multimedia Cablevision, Inc.

P.0O. Box 3027

Wichita, KS 67201

Dear Mr. Burrus:

Commission

nuing

ime th

nmission’s seeking
has decided to deny
relief at this
s proceed with the
U.5.C. § 437g(a).
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If you have any further gues ons, please contact
Jonathan Bernstein, the at ney assigned to this matter, at
(202) 219-3690.

Counsel




FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20461

November 2, 1992

Theron E. Fry, Treasurer

Eric R. Yost for Congress Committee
919 Parklane

Wichita, K5 67218

1gress Committee,
Fry as treasurer

Commission

Eric R. Yost

J : as treasurer
Federal Campaign Act of

~omplaint was forwarded to
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The complainant seeks injunctive
Multimedia n nc. from contin
allegedly i activity. At t} i
insufficien ,’* nc o warrant tl m
such reli C on has decided to deny
the complainant’s 1 . ! 1] ve relief at this
juncture. The Commi n wi I less proceed with the
processing of the co o 2 U.S.C. § 437g(a).

1i to prevent
uing to engage in
me thelp 1s
mission’'s seeking

If you have any further guestions, please contact
Jonathan Bernstein, the attorney assigned to this matter, at
(202) 219-3690.

General Counsel
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WILEY, REIN & FIELDING

I778 K STREET, N. W
WASHINOTON, D. C. 20008
(202) 429-7000

FACSIMILE

November 2, 1992 (202) 429 -70480
TELEX 248349 WYRN UR

AN WIT D BARAN

\
Ca

Lawrence M. Noble, Esgq.
General Counsel

999 E Street, N.W.
Washington, D.C. 20463

Qs :

ATTN: Jonathan Bernstein, Esqg.
Re: MUR 3657 (Multimedia Cablevision, Inc.)
Dear Mr. Noble:

This office represents Multimedia Cablevision, Inc.
("Multimedia") in the above-captioned matter. Enclosed please find
an executed Statement of Designation of Counsel form.

On October 23, 1992, Multimedia received a copy of a complaint
dated October 16, 1992, and filed by Congressman Dan Glickman.
Pursuan: t- 11 C.F.R. § 111.6, a response to this complaint would
be due on Monday, November 9, 1992. For the following reasons, I
respectfully request an additional 14 Jdays up to and including
November 23, 1992, within which to respond.

As noted in the complaint, the allegations raise significant
issues under the so-called "news story, commentary o' editoria *
provision of the Federal Election Campaign Act, as amended,

2 U.S.C. § 431(9). This proceeding is also affected by issues of

law pertaining to Congressman Glickman’s contemporaneous complaint

filed with the Federal Communications Commission which has been
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resolved recently through informal mediation. These developments,

which include the granting of unpaid time to Congressman Glickman,
roquire additional time in order to assemble needed documentation
and sworn testimony which are necessary to any response and cannot
be assembled within the original response time. Accordingly, 14
additional days are requested.

Your favorable consideration of this request is appreciated.

Sincerely,
<’f—\ ’7

T e 7 —
/ AJan Witold Baran
L

cc: David P. Fleming, Esq.
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STATEMENT OF DESIGNATION OF COUNSEL

MUR 3657

——a

NAME OF COUNSEL: Jan Witold Baran, Esq.

AI’DREES: Wiley, Rt'il_h Fielding

£ W Cp N oW
O N Otreet, N. W,

Washington, D.C. 20006

The above-named individual is hereby designated as my
otifications and other

act on my behal?

RESPONDENT’S NAME: Multimedia Cablevision, Inc.

ADDRESS:

TELEPHONE: HOME(

BUSINESS|




FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20461

November 5, 1992

Jan Witold Baran, Esgqg.
Wiley, Rein & Fielding
1776 K St., NW
wWashington, DC 20006

RE: MUR 3657
Multimedia Cablevision, Inc.

Dear Mr. Baran:

This is in response to your letter dated November 2, 1992,
which we received on November 3, 1992, requesting an extension
until November 23, 1992 to respond to the complaint in this
matter. After considering the circumstances presented in your
letter, the Office of the General Counsel has granted the
requested extension. Accordingly, your response is due by the
close of business on November 23, 1992.

If you have any questions, please contact me at (202)
219-3690.

Sincerely,

A7

Richard Zanfardino
Staff Member
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November 10, 1992

Ms. Lois G. Lerner
Associate General Counsel
Federal Election Commission
Washington, D.C. 20463

RE: MUR 3657
Yost for Congress Committee

Dear Ms. Lerner:

I am in receipt of your letter of November 2, 1992 and the
letter of Mr. Jonathan A. Bernstein, dated October 19, 1392.

The October 19, 1992 letter was received on October 26, 1992.
The envelope containing that letter did not bear a postmark. The
letter dated November 2, 1992, was contained in an envelope
postmarked November 4, 1992.

In both letters, it is stated that the Glickman complaint
alleges that the Committee, and me as treasurer, violated certain
sections of the Federal Campaign Act of 1971. However, I wish to
note that the complaint only alleges violations against Multimedia
Cablevision, Inc.

It is my position that the acts, constituting the basis of the
complaint against Multimedia, were editorial in nature and an
exercise of the first amendment rights of Multimedia. I am neither
iegal counsel for, or in control of, Multiwedla. Furthermore, I
was neither asked to consent to, or notified of, the actions of
Multimedia in advance.

I will, of course, cooperate with you in your investigation to
the full extent required by law.

Very ,truly yours,
ity <

By Theron E. Fry
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Lawrence M. Noble, Esg.
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463
Attn: Richard M. Zanfardino
Re: MUR 3657 (Multimedija Cablevision., Inc.)
Dear Mr. Noble:

This Response, including the attached affidavit, is
submitted on behalf of Multimedia Cablevision, Inc. ("Respondent®
or "Multimedia") in reply to a complaint filed by Robert F. Bauer
on behalf of Congressman Dan Glickman and designated Matter Under
Review ("MUR"™) 3657. For the reasons set forth herein, the Federal
Election Commission ("FEC" or "Commission®) should find no reason

to believe that Multimedia violated any provisions of the Federal

Election Campaign Act of 1971, as amended (“the Act").

THE COMPLAINT
The Complaint is full of hyperbole. Many of the facts

presented by the complainant are misleading and/or irrelevant given

the statutory exemption provided the press in the Federal Election

Campaign Act of 1971, as amended. 2 U.S.C. §§ 431-455.
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The Complaint states that "Multimedia has been saturating its
cable stations’ airtime with advertisements attacking Congressman
Dan Glickman and endorsing his opponent State Senator Eric Yost."™
Complaint at 1-2. In the Congressman’s view, these editorials
constituted a media blitz against the Congressman which were
financed with corporate dollars. The Complaint further alleges
that Multimedia produced the editorials "in collaboration and
consultation with the Yost committee™ in that the company had
"conversations" with the Yost campaign concerning the editorials.
Complaint at 2. Finally, the Complaint alleges that Multimedia
distributed a "campaign flier with its customer billings" as part

of a "corporate-funded assault on Congressman Glickman’s campaign."

Complaint at 3.

EACTS

Multimedia Cablevision, Inc. is a cable company that operates
a cable television system in Wichita, Kansas, among many other
service areas. Affidavit of Michael C. Burrus Before the Federal
Election Commission (hereinafter "Burrus Aff.") at § 2 (Exhibit 1).
Multimedia’s cable systems have approximately 47 channels that are
used to carry the programming of 20 or more national cable networks
delivered by satellite ‘j.e., CNN, ESPN, etc.). The remaining

channels are used to carry broadcast stations (i.e., local
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affiliates of NBC, ABC, and CBS), and locally originated
programming. JId. ¥ 3. As part of the affiliation agreements
between Multimedia and the cable networks, Multimedia is given
several minutes of time each hour for its own purposes. ]Id.
Multimedia can use this time to carry public service announcements,
editorials, commercial advertising, or for promotional purposes.
Id. Moreover, Multimedia is subject to regulatory oversight,
including oversight by the Federal Communications Commission. Jd.
Y 2. Multimedia is not owned or controlled by any political party,
political committee, or candidate. Id. ¥ 13.

Individual cable networks are numerous and, like magazines,
many cable channels cater to narrow, targeted audiences with
specialized interests. For example, Cable News Network ("CNN")
carries only news 24 hours a day. Similarly, ESPN is a network
dedicated entirely to sports; Black Entertainment Television
carries programming oriented toward the black community;
Nickelodeon is a network for children; and the Nashville Network is
for country music lovers. The viewership of individual cable
networks does not equal the viewership of local television
broadcasting stations affiliated with major television networks
such as ABC, NBC, and CBS. Id. § 7. For example, in the Wichita
market, one would need to broadcast a 30 second spot more than 171

times on ten cable channels in order to reach the szvwe number of
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viewers that the same 30 second spot would reach had it been
broadcast over a single local network affiliated channel during the
10:00 o’clock news. Id. § 8.

Being active in the community, Multimedia does in fact use its
time to cablecast public service announcements and editorials on a
regular basis. Id. YY1 4-5. For instance, in September, 1992,
Multimedia aired an editorial regarding the pending cable
rerequlation legislation (the "Cable Bill") approximately 2250
times. JId. § 5. Furthermore, Multimedia regularly incorporates
public service and editorial inserts into its billing statements.
Id. ¥ 4. In the case of the Cable Bill, therefore, Multimedia also
produced and distributed an editorial billing insert. Jd. § 5.
These activities are part of Multimedia’s day-to-day operations as
a cable television system.!

Consistent with past practices, Multimedia produced and aired
several editorials regarding Congressman Dan Glickman. JId. § 6.
In total, Multimedia aired the editorials regarding Congressman

Glickman on a combination of ten individual channels a total of

v In fact, Multimedia has cablecast numerous editorials
over the past several years. The editorials have addressed topics
including Kansas highways, exercising the right-to-vote, and the
ability of Wichita voters to elect their own mayor and city
council. 1d. ¥ 5. In addition, Multimedia has distributed
numerous billing inserts, which it uses regularly as a forum for
communicating editorial views, public service messages and other
information to its subscribers. Jd. 9 4.
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1155 times over a period of twelve days from October 12 to 23. ]Id.
This is the equivalent of broadcasting the editorials 6.7 times
over a twelve-day period on one network-afiiliated television
station in Wichita during its 10 o’clock evening newscast. JId.

¥ 8. In producing these editorials, Multimedia did not consult or
cooperate with any individuals associated with Eric Yost,
Congressman Glickman’s opponent, or with Mr. Yost himself. Idg.

§ 10. Rather, these editorials constituted the views of Multizedia
with regard to the local race for U.S. Congress. J]d.

In addition to airing these editorials, Multimedia provided
Congressman Glickman an opportunity to respond. In fact, as early
as October 12, the very first day the editorials aired, Multimedia
sent Congressman Glickman a letter stating that

"[plursuant to Section 76.209(d) of the Rules

of the FCC relating to political editorials"™

Multimedia had broadcast an editorial in

opposition to the Congressman’s candidacy.

These very same letters notified the

Congressman "that a campaign spokesperson may

exercise his/her right to respond to the

editorial over Multimedia’s facilities."™
Id. ¥ 9. Thus, contrary to the parade of horribles alleged in his
complaint, Congressman Glickman was given the opportunity to
respond to the editorials pursuant to the requirements imposed upon
Multimedia by the Federal Communications Commission ("FCC").
Furthermore, between October 27 and November 2, 1992, Multimedia

cablecast, at no charge, approximately 700 responses submitted by
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Congressman Glickman over the Multimedia cable system.? Id. q 11.
"This number would have been greater had the Congressman chosen to
respond at an earlier date." Jd. Having received these responsive
opportunities, Congressman Glickman acknowledged that he had been
given a reasonable opportunity to respond to the editorials
consistent with FCC requirements. Id.

Finally, as in the case of the Cable Bill, Multimedia included

an editorial regarding the local race for U.S. Congress in its

billing statement. Id. ¥ 12.

DISCUSSION

The editorials produced and cablecast by Multimedia, as well
as the editorial inserts produced and distributed by Multimedia,
fall squarely within the exemption provided at 2 U.S.C.

§ 431(9)(B) (i) of the Federal Election Campaign Act of 1971, as
amended, 2 U.S.C. §§ 431-455.

While a corporation may not make any contribution or
expenditure in connection with a federal election, under the Act,
the term "expenditure" does not include:

any news story, commentary, or editorial

distributed through the facilities of any
broadcasting station, newspaper, magazine, or

¥ Multimedia also cablecast, again at no charge, 119
responses from Mr. Seth Warren, the Libertarian Party nominee for
U.S. Congress. Jd. ¥ 11.
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other periodical publication, unless such
facilities are owned or controlled by any
political party, political committee, or
candidate.

2 U.5.C. § 431(9)(B)(i). See also 11 C.F.R. §§ 100.7(b)(2),
100.8(b) (2) -
The Commission has long recognized that:

[tlhe press exemption was an 1974
amendment to the Act designed to "make it plain
that it is not the intent of Congress...to
limit or burden in any way the first amendment
freedoms of the press and of association.™
H.R. Rep. No. 98-943, 93 Cong., 2d Sess.

4 . . . Courts have interpreted the exemption
broadly in order to protect "the unfettered
right of the media to cover and comment on
political campaigns."™ FEC . Phillips
Publishing Inc., 517 F. Supp. 1308, 1312
(D.D.C. 1981); see also,

Association.

First General Counsel’s Report, MUR 2567, p. 5 (1988).%
Further, in interpreting this provision, the Commission has
determined that two requirements must be met. First, pursuant to

Reader’s Digest Association v. FEC, 509 F. Supp. 1210 (S.D.N.Y.
1981), the distribution must fall within the press entity’s

¥ The Supreme Court has recognized in several cases that
cable television systems perform the functions of a first amendment
speaker. See Leathers v. Medlock, 111 §. Ct. 1438, 1442 (1991)
("(c)lable television provides to its subscribers news, information,
and entertainment. It is engaged in ‘speech’ under the First
Amendment, and i3, in much of its operation, part of the ‘press’®).
See also City of Los Angeles v. Preferred Communications., Inc., 476
U.S. 488, 494 (1986) and FCC v. Midwest Video Corp., 440 U.S. 689,
707 (1979). Moreover, FCC rules inherently contemplate editorials
by cablecasters. See 47 C.F.R. § 76.209(d).
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legitimate press function. Second, the facilities can not be owned
or controlled by any political party, political committee, or
candidate. Both requirements are met in this matter.

Consistent with the prevailing judicial recognition of cable
television’s first amendment rights, the Commission established in
1982 that the press exemption applied to cable operators. Advisory
Opinion 1982-44, Fed Election Camp. Fin. Guide (CCH) § 5691 (1982).
In that opinicn, the Commission determined that the donation of
free cablecast time by Turner, Inc., operator of cable satellite
networks, for the purpose of political "commentary" on cable
satellite channels carried on cable systems did not constitute a
prohibited corporate contribution, but was "within the
broadcaster’s legitimate broadcast function, and therefore, within
the purview of the media exemption." Id. In reaching that
conclusion the Commission also affirmed the applicability of the
editorials exemption to cable operations.

In the matter now before the Commission, the editorials
produced and cablecast by Multimedia in fact constituted
*ultimedia’s point of view as attested to by Multimedia’s Executive
Vice President, Burrus Aff. § 10, and the distribution of the

editorials fell within Multimedia’s legitimate press function.¥

¥ That Multimedia was acting in its capacity as a press
entity in distributing the editorials is underscored by the fact
{(continued...)
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Further, the Commission has uniformly applied the press
exemption in a manner which squarely encompasses the Multimedia
editorials. For instance, the Commission determined that an
article published in the Frontier Airlines Magazine about Ben
Nighthorse Campbell shortly before an election was covered by the
press exemption, even though the publisher of the magazine,
Frontier Airlines, was not primarily engaged in media or publishing
activities. A Statement of Reasons issued by four of six
Commissioners stated that "in-flight magazines are routinely
distributed by airlines to provide passengers entertainment and
diversion during airline flights, and would generally qualify as an
exempted publication." Statement of Reasons in MUR 2277, pp. 1-2.
The Commissioners also found that there was no evidence that the
magazine was owned by a political party or that the issue in

question was a "special" issue thus establishing that the

¥(...continued)

that the Federal Communications Commission rules required
Multimedia to offer Congressmzan Glickmsn a reasonable cpportunity
to respond to the editorials. Congressman Glickman accepted this
opportunity and did respond to the editorials (presumably without
fear that the free 700 opportunities to cablecast his commercials
would constitute an illegal corporate donation to his campaign).
The reasonable opportunity requirement was developed by the FCC
because it presumed that cable systems will editorialize.

As is occasionally the case, more than one agency regulate the
activity of a single entity. In this case, each agency’s rules may
be applied without contradicting the application of the other
agency’s rules. Thus, there is no public policy conflict in this
matter.
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publication of the article by Frontier Airlines qualified for the
press exemption.

Likewise, in MUR 2289 the Commission determined that an
endorsement of Pat Robertson in The Evangelist, a publication of
the Jimmy Swaggert Ministries, qualified for the press exemption.
The Commission found that "the article at issue constituted
commentary or editorial material in a periodical publication
falling within the statutocry press exemption." Statement of
Reasons in MUR 2289, p. 2.2

Application of the press exemption is even clearer in the case
of Multimedia, which is a member of the media primarily engaged in
distributing news, information, and entertainment to the public.
Having established that the distribution of the Multimedia
editorials are within Multimedia’s legitimate press function and
that the distribution was entirely consistent with previous
distributions of Multimedia editorials, gee Burrus Aff. §Y 4, 11,
the only remaining issue is whether Multimedia is "owned or

controlled by any political party, political committee, or

¥ The Commission also recently determined that both
regquirements for the press exemption were met by the "Doonesbury”
comic strip "authored by Garry B. Trudeau, distributed by Universal
Press Syndicate, and published in the Raleigh News and Observer
(and other newspapers)," and which published the "800" line number
for the Jerry Brown Committee. First General Counsel’s Report in
MUR 3500 at p. 2.
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candidate."¥ 2 U.S.C. § 431(9)(B)(i). As discussed above,
Multimedia Cablevision, Inc. is not owned or controlled by any
political party, political committee, or candidate. Burrus Aff.
q§ 13.

Accordingly, the Commission should find no reason to believe

that Multimedia violated any provision of the Act.

Sincerely,

Co A .

# Jan Witold Baran
Counsel for Multimedia Cablevision, Inc.

& The Complaint asserts that the press exemption
encompasses "only editorials broadcast in the ordinary course of a
station’s business--in a format and with the frequency consistent
with industry practise [sic], not to mention the practise([sic] of
the station itself."™ Complaint at 4. As demonstrated above,
cablecasting is not identical to broadcasting. Moreover, the facts
of this matter establish that Multimedia distributed its
editorials, both by cablecast and in billing inserts, entirely
consistently with both industry practice and Multimedia practice.
The complainant was misinformed in alleging that the distribution
by a cable system is akin to a distribution by a local network
affiliate. As seen above, it is not. Burrus Aff. § 8. Further,
complainant erroneocusly believed that Multimedia had never
cablecast editorials with the frequency of the Glickman editorials.
In fact, other editorials, such as the Cable Bill editorials, were
cablecast more frequently. Id. ¥ S.

Furthermore, complainant’s reference to Advisory Opinion 1992-
23, Fed. Election Camp. Fin. Guide (CCH) ¥ 6064 (1992), is inapt.
That opinion involved a membership organization not gqualified for
the media exemption. Thus, the Commission examined that
organization’s activity pursuant tu section 441b of the Act and its
accompanying regulations. However, as discussed above,
Multimedia’s activity is exempt from the definition of expenditure
and not subject to section 441b of the Act.




BEFORE THE FEDERAL ELECTION COMMISSION

State of Kansas
MUR 3657
Sedgwick County

AFFIDAVIT OF MICHAEL C. BURRUS

Michael C. Burrus, first being duly sworn, deposes and says:

o~

L I am Michael C. Burrus. I am the Executive Vice
President of Multimedia Cablevision, Inc. ("Multimedia™). I have
served in this position since February, 1992, and in various
other executive capacities with Multimedia since April, 1981.
2o Multimedia is a cable television system which
serves several markets, including Wichita, Kansas. Multimedia is
subject to regulatory oversight, including oversight by the
Federal Communications Commission.

nr

As a cable company, Multimedia operates a 40
channel cable system in Wichita and vicinity on which it carries
the programming of 20 national cable networks such as CNN and
ESPN, as well as the programming of broadcast stations such as
NBC and ABC and Multimedia's own locally-originated programming.
Each nationally delivered cable network has access to the
Multimedia cable system througn an affiliation agreeament. These
affiliation agreements provide cable system affiliates several
minutes of time each hour to use for their own purposes. It is a
standard cable industry practice for cable system affiliates of
the national cable networks to use this time to broadcast public

service announcements, editorials, local advertising, or for

promotional purposes. Multimedia, like its industry




counterparts, uses time allotted to its system in the cable
networks for these same purposes.

q. Like a television broadcasting station,
Multimedia's cable system regularly airs public service
announcements regarding matters of interest to the community. In
addition, Multimedia regularly incorporates public service and
editorial inserts into its billing statements, another common
cable industry practice. Samples of Multimedia's inserts have
been attached.

5 LLike a television broadcasting station, Multimedia
also regularly produces and airs editorials regarding matters of
importance to the community. For instance, Multimedia aired
three editorials regarding the cable television legislation then
pending in Congress. These editorials in time slots allotted to
the system by various cable networks aired approximately 2250
times in September, 1992. Furthermore, Multimedia included an
editorial insert in its billing statements regarding the cable
legislation. A copy of this Editorial Insert has been attached.

Further, over the course of the past several
years, Multimedia has broadcast numerous editorials. These
editorials discussed topics such as the ability of Wichita voters
to elect their own mayor and city council, Kansas highways, and

exercising the right to vote.

6. I am familiar with the complaint filed with the

Federal Election Commissior. on behalf of Congressman Dan




Glickman. That complaint states that Multimedia has been
saturating its cable "stations" with editorials opposing
Congressman Glickman, stating that Multimedia ran these
editorials 100 times per day on ten cable "stations." This
contention is misleading. Multimedia did start running
editorials about Congressman Glickman on October 12, 1992. These
editorials ran through October 23, 1992. Five separate
editorials were broadcast over the course of the twelve day
period. The editorials were broadcast a total of 1155 times
during that time frame.

o The fact that the editorials were aired
approximately ten times per day on ten different cable channels
for a total of approximately 100 broadcasts per day must be put
in context. Airing an editorial on a cable channel is not the
same as airing an editorial on a local television broadcasting
station. What is relevant is the viewership of the cable
channels versus the viewership of one local network affiliate.
Individual cable networks are numerous and, like magazines, many
cable channels cater to narrow, targeted audiences with
specialized interest. For example, Cable llaws Network ("CNN")
carries only news 24 hours a day. Similarly, ESPN is a network
dedicated entirely to sports; Black Entertainment Television
carries programming oriented toward the black community;

Nickelodeon is a network for childrer. and The Nashville Network

is for country music lovers. The viewership of .ndividual cable




networks does not equal the viewership of local television
broadcasting stations affiliated with major television networks
such as ARC, NBC, and CBS. 1In fact, had Multimedia aired the
editorial on all ten cable channels at one time, it would have
been viewed in many fewer homes than had it been aired on one
local network-affiliated broadcasting station during the ten
o'clock news.

8. Specifically, based upon available Nielsen
audience rating figures, it would take 17'.4 broadcasts on our
cable system to equal one airing on local network television
during the 10:00 p.m. news. Thus, cablecasting these editorials
1155 times on ten of our cable channels is equivalent to
broadcasting the editorials a total of only 6.7 times over a 12
day period (or approximately 1 spot every other day for 12 days)
during the 10:00 p.m. newscast on just one local network
affiliate.

9. Further, the Complaint in this matter contained a
copy of Multimedia's logs indicating the times at which the
editorials were run. These logs were provided to Cuongressman
Glickman by Multimedia in a series of eleven letters to the
Congressman which informed him that " [plursuant to Section
76.209 (d) of the Rules of the FCC relating to political
editorials™ Multimedia had broadcast an editorial in opposition
to the Congressman's candidacy. These very same letters notified

the Congressman "that a campaign spokesperson may exercise




his/her right to respond to the editorial over Multimedia's
facilities.” (Ronald L. Marnell letters of October 12, 13, 15,
16, 16, 19, 20, 20, 21, 22 and 23, 1992, sample attached.)

10. With regard to the preparation and content of
these editorials, they constitute the view of Multimedia
Cablevision, Inc. Neither Mr. Yost, Congressman Glickman's
cpponent, nor the Yost Committee participated in the preparation
of these editorials as alleged in the Complaint. Thus,
Multimedia did not produce the editerials "in collaboration and
consultation with the Yost committee."

Ltk In response to these letters, Congressman Glickman
did in fact avail himself of the opportunity to respond to
Multimedia's editorials. In total, Congressman Glickman
submitted response editorials which ran, at no charge to the
Congressman, approximately 700 times on 13 cable channels on
Multimedia's Wichita cable system between October 27 and November

2, 1992. This number would have been greater had the Congressman

chosen to respond at an earlier date. In providing response time

to Congressman Glickman, Multimedia was complying with
obligations imposed upon it by the Federal Communications
Commission. Further, Congressman Glickman acknowledged that he
had been given a reascnable opportunity to respond pursuant to
FCC reqguirements. (See attached.) Multimedia also cablecast,
again without charge, 119 responses for Mr. Seth Warren, the

Libertarian party nominee for U. S. Congress.
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12. Consistent with industry practice and its own past
practice of including inserts in its billings, Multimedia also
included an editorial insert expressing Multimedia's views
regarding the local race for U. S. Congress.

13. Finally, Multimedia Cablevision, Inc. is not owned

r controlled by any political party, political commnittee, or
candidate.

The above is true and correct to the best of my knowledge.

.

v o . LI g

State of Kansas
Sedgwick County )

Sworn to and subscribed before me, a notary arblic in and
for the above named county and state, on this ol *day of
November, 1892. ' ;

2 PEGGY J. HENRY e i g
Notary Public - State of Kansas —“3255%?¢~t~-
tay Appt Em/é N re & NOtary;} "I#b(llc

-

doer

My commission expires: /¢ ~7C T & :
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WE'RE COMMITTED TO WICHITA AND ITS FUTURE

Multmedia Cablevision is proud to call Wichita home. In purchasing historic
Union Station from the City in 1982, we made a commitment to Wichita, and an
investment in this community’s future. As a cable subscriber, you know that
Mulumedia Cablevision provides Wichita's cable television service. What you may
not know is that our commitment to this community goes much deeper than that.

Through our support of local activities and events, we work hard to give back to
Wichita the same support we have received.

During the past few years, Multimedi2 Cablevision has helped support over 60 local
groups and non-proiit organizations, including the Wichita Public Schools, Institute of
ics, Community Theatre, Wichita Children’s Museum, United Way, March
of Dimes, Make-a-Wish, Wichita Area Chamber of Commerce, Sedgwick County
Zoo, and many more. Nearly a half million dollars’ worth of video production and air
mwdomuedmbalmpnmm and a quarter million dollars more was given
back to the community through activity and event sponsorships including Cablevision
ColmnmutyNd\uMd\dteWmdas.anmﬂnmednCabkvaro-Am
Diabetes Association Benefit, and others.

We believe we have a responsibility to support our community. We also believe that
as individuals, we must all make our own commitment to Wichita. We're proud to say
that Multimedia Cablevision management and employees are demonstrating their
commitment daily. You'll find us actively involved as participants, leaders and Board
Members of organizations throughout the city, from the American Red Cross, to the
Boy Scouts, to the Institute of Logopedics.

Aucnblcs.lbombet you give us the opportunity to serve you, and we consider that

a . In return, we work to support the activities and organizations that benefit

&nmnunity in the hope that our commitment will help make Wichita the
beuitc:nbe...forallofm.




all this and more
at your library!

Let us serve you.

Central Library
223 S. Main

The Wichita Public Library wishes to 262-0611
thank Multimedia Cablevision for the

donation of publicity services, and
the donation of a TV,
special tape library (in conjunction

VCR, and

Hours of Operation:
Mon.-Thurs. 8:30a=m - 9:00 pm
Fri.-Sat. 8:30am-5:30pm

with the Art & Entertainment Sun. 1:00pm=5:00pm

Network).

WICHITA BEHREIS LIBRARY

Aley Park 264-3766
1749 S. Martinson

Comotara 687-95
2244 N. Rock Road Ct?o

[gyog? park 264-3225
PABEY 1o 204144
PR 0
Qksherd | = 943-234
T e 41
5335 1.‘19r.h LA
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BOOKS*FRAMED PRINTS*OCOMPUTERS*ADDRESSES
AUTO MANUALS*MAGAZINES*OPAQUE PROJECTOR
CASSETTE TAPES*SOFTWARE*NEWSPAPERS*MAPS
SEED CATALOGS*MORE BOOKS*VIDEOS*FICTION
MICROFILM READERS*SCHEMATICS*BOOK TALKS
PHONOGRAPH RECCRDS*STILL MORE BOOKS*TTY
SUMMER READING CLUB*TURNTABLES*EXHIBITS
DIRECTORY SERVICE*STORYTIMES*QUOTATIONS
INTERLIBRARY LOAN®MUSIC SCORES*SPELLING
READER'S GUIDE*BI-FOLKAL KITS*TAX FORMS
POLK DIRECTORY*BRANCHES*SCIENCE FICTION
OVERHEAD PROJECTOR*QUILTS*TALKING BOOKS
LARGE PRINT BOOKS*TELEPHONE DIRECTORIES
LOCAL HISTORY*COMPACT DISCS*BIOGRAPHIES
CARD CATALOG*SACK & ACT PLAYERS*GLOBES*
READER'S AID*PUPPET SBOWS*WESTERN BOOKS
IDEAS*BUSINESS AND TECHNOLOGY REFERENCE
MEMORIALS*COPIERS*FOUNDATION COLLECTION
HI-LO READERS*MYSTERTES*STATE AV CENTER
ENERGY COLLECTION*BUSINESS INDEX*SLIDES
PARENTING COLLECTION®*BOOK SALE*DISPLAYS
WORD FOUNDRY*TYPEWR ITERS*TREASURE CHEST
NEW YORK TIMES INDEX*GENEALOGY CLASSES*
PAPERBACK BOOKS*ART AND MUSIC REFERENCE
S&P STOCK SHEETS*FOREIGN LANGUAGE BOOKS
MUSIC LIVE*MAGAZINE INDEX*MEETING ROOMS
NON-FICTION*MASTER PLOTS*BUSINESS INDEX
MAGNIFIER*KANSAS REFERERCE*DICTIONARIES
VU-TEXT*FRIENDS OF THE LIBRARY*CLIP ART
ART REFERRAL AND TALENT SOURCE*ATLASES*
DRISCOLL PIRACY COLLECTION*POETRY BOOKS
STOCK QUOTES*CHILDREN'S BOOKS*BOOK DROP
EAGLE-BEACON INDEX*SCHOLASTIC ART SHOW*
CLOSED CAPTION READER*GENERAL REFERENCE
ENCYCLOPEDIAS*CECILY GIRAFFE*P.
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Legislation In Washington, D.C.
May Increase Your Monthly Cable Bill

THE LAST CHANCE TO STOP THIS IS NOW,
SAAAARARARARAAARARAA AR R AT

Congress Will Act on Legislation In September That
Could Raise, Not Lower, Your Monthly Cable Rates

As a cable subscriber, you may be required to fund a billion-dollar bonanza for network
TV broadcasters. Congress is considering legislation in September that could force
your cable company to pay broadcast TV stations (ABC, CBS, NBC) as much as $1
billion a year.

What will you get? The same network programming, the same commercials -- and the
ab. Meanwhile, your neighbors who don’t subscribe to cable will get the networks for
free.

Putting the government into cable TV also will increase cable's operating and regulatory
costs, which could lead to higher cable bills.

The U.S. Department of Commerce estimates this
legislation could mean increased costs of $23 to $51 per year
for each cable subscril .

Stop this bill from becoming law. Contact your U.S. Senators now.

Cable companies recognize there may be a rationale for some rate guidelines, but this

extreme bill is bad for consumers and cable. This bill will send your rates up. not
down.

ammummmmnmmw To contact your U.S. Senators,

call the U.S. Capitol Operator at 1-202-224-3121. Or write your Senators in care of:
U.S. Senaie, Washington, D.C. 20510.

National Cabile Television Association




The TV Networks
will continue to transmit
television for free.

But they want
to tax you 20%
when you watch it on cable.

Their powerful lobbyists in Wash-
ington are asking Congress to pass legisla-
tion that could result in a 20% surcharge on
your monthly basic cable bill.

That estimated $3 billion in surchar-
ges will the:: be handed over to the Net-
works in payment for what they call
“retransmission” of broadcast programming
by cable.

Should the TV broadcasters succeed,
cable subscribers will end up paying for free
television for the first time in history. What

you'll receive in return is the same program-
ming. The same number of commercials. The
same broadcast stations you're getting now
for free.

You can help stop the broadcasters
from charging cable subscribers for free TV.
Write to your Senators and Representative
in care of the U.S. Congress, Washington,
D.C. 20515, and state your opposition to the
Free TV Surcharge. Or call them through the
U.S. Capitol Operator at 1-202-224-3121.
Your voice can make a difference.

National Cable Television Association




Multimedia Cablevision, Inc.
Union Station, 701 E Douglas, PO. Box 67% Wichita, Kansas 67201 - (316) 2624270

Ronaléd L. Mamell

Viee President
General Manager

October 12,

Representative Dan Glickman
410 North Market
Wichita, K§ 67202

Dear Congressman Glickman:

Pursuant to Section 76.209(d) of the Rules of
the FCC relating to political editorials, ycu are
hereby notified that on October 12, 1992, an
editorial in opposition to your candidacy for the
4th Congressional District seat will be cablecast.
The editorial will run on cable channels 5, 7, 9,
11, 16, 18, 20, 22, 25, and 27. Attached is a copy
of the log indicating the times at which the
editorial will run each day. Alsoc enclosed is a
tape of the editorial.

You are notified further that a campaign
spckesperson may exercise his/her right to respond
to the editcrial over Multimedia's facilities.

Sincerely,

il

Ronald

GDC:scC
Enclosures




PERKINS COIE
A kaw Par rupnanty IveLutvg PROTEISIONAL CORPORATIONE
607 Fourtymerx B11 et NW » Whanniaron, D.C. 20009-2011 » (201) §39-6600

November 3, 19983

Ms. Maursesen O'Connasl
Fadaral communicatior s Commission

Political Programmin¢ Branoh
2038 N BStrest, NW

Room 8202

Washington, DC 20854

Re! Oligkman ocaplaint Against Nultimadia Oablavision,
Ineg.

Dear Ms. O'Connall:

On behalf of Con ressman Glickman, this lattar ie writter
to withdrawv his aomflaint dated October 15, 1992 against
Multimedia Cablevisie:, Inc. ("Multimedia'). 1In light of the
axigent circumstances presented by the slection, the parties
resolved the immediat: iesue of '"reasonable opportunity”
through nagetiation.

Var uly yours,

C

obert ¥. Bauar
B, Hol IY smdl.f

Ma. Buzanne M. Perry
Dow, Lohnes & Albirtson
1268 Twenty Third etrest
Washington, DC 2037

BHES8:bhs

(0403 1-0001 A2 040.031)
Touex 44-82° 7 Peso Ur = Pacaiuny, (303) 4341800
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FEDERAL ELECT )
COMMISS 0N
AIN COPY ROOM

Nov 25 | wPl'y

1

Mr. Lawrence M. Noble
General Counsel

Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

/7

Re: Multimedia Cablevision, Inc.; 2 U.S.C. § 441b(a)

Dear Mr. Noble:

Enclosed herewith is a copy of materials that were made
available to this office by United States Attorney Lee Thompson of
the District of Kansas. This matter concerns an alleged violation
of 2 U.S.C. § 441b(a) by an incorporated cable television provider
that services the Wichita, Kansas market.

We have concluded that whatever violation of Section 441b(a)
may have technically taken place here was not committed with the
level of specific intent required for prosecution under 2 U'.S.C.
§ 437g(4d). The fact that this corporation is argual'ly a
"broadcasting station® within the meaning of 2 . Ih3B.C.
§ 431(9,(b) (i), and that it acted openly support this conclusion.
See AFL-CIO v. FEC 628 F.2d4 97 (D.C. Cir. 1980).

This matter is therefore being referred to the Commission for
such further attention under 2 U.S8.C. § 437g(a) you consider
appropriate.

; (.{/‘
;:3( C. Donsanto

Director, Election Crimes Branch
Public Integrity Section
Criminal Division

Enclosure
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FEDERAL ELECTION COMMISSION

WASHINCTON. D C 20463

pecember 8, 1992

Craig C. Donsanto

Director, Election Crimes Branch
Public Tntegrity Section
Criminal Division

P.O. Box 27321

washington, D.C. 20530

RE: MUR 3657

Dear Mr. Donsanto:

This is to acknowledge receipt of your letter dated
vember 23, 1992, advising us of the possibility of a violation
the Federal Election Campaign Act of 1971, as amended ("the
") by Multimedia Cablevision Inc. We will review the matter
will advise yov of the Commission’s determination.

If you have any questions or additional information, please
call Jonathan A. Bernstein, the attorney assigned to this
matter, at (202) 219-3690. Our file number for this matter is
MUR 3657.

Pursuant to 2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(12)(A),
the Commission’s review of this matter shall remain confidential
until the file has been closed.

Sincerely,

Lawrence M. Noble
General Counsel

/ =

o '

Tl ] e ———

Lois G. Lerner
Associate General Counsel




FEDERAL ELECTION COMMISSION

WASHINGTON, D C 204b13

December 3, 1992

B. Holly Schadler

Perkins Coie

607 l4th Street, NW
Washington, DC 20005-2011

RE: MUR 3657
Dear Ms. Schadler:

This letter acknowledges receipt on October 21 and 22,
1992, of the supplement to the complaint you filed on October
16, 1992, against Multimedia Cablevision, Inc., Michael Burrus,
Executive Vice President, and the Eric R. Yost for Coagress
Committee and Theron E. Fry, as treasurer. The respon.ents wi
be sent copies of the supplement including copies sf the
videotapes, which have been duplicated for the respondenis,
You will be notified as soon as the Federal Election Cummission
takes final action on your complaint.

Sincerely,

A

Richard M."Zanfardino
Staff Member

9%



FEDERAL ELECTION COMMISSION

WASHINGTON DC 20461

December 3, 1992

Jan Witold Baran, Esqg.
Wiley, Rein & Fielding
1776 K St., NW
Washington, DC 20006

RE: MUR 3657
Multimedia Cablevision, Inc.

Dear Mr. Baran:

On October 19, 1992, your client was notified that the
Federal Election Commission received a complaint alleging
violations of certain sections of the Federal Election Campaign
Act of 1971, as amended. At that time your client was given a
copy of the complaint and informed that a response to the
complaint saould be submitted within 15 days of receipt of the
notification.

On October 21 and 22, , the Commission received

992
additional information from the complainant pertaining to the
allegations in the complaint. Enclosed is a copy of this
additional information. We apologize for the delay in the
duplication of the enclosed videotapes.

If you have any questions, please contact me at (202)
219-3690.

Sincerely,

Staff Member

Enclosure
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FEDERAL ELECTION COMMISSION

WASHINGTON D C 20463

Theron E. Fry, Treasurer

Eric R. Yost for Congress Committee
919 Parklane

Wichita, Ks 67218

MUR 3657

Dear Mr. Fry:

On October 19, 1992, you were notified that the Federal
Election Commission received a complaint alleging violations of
certain sections of the Federal Election Campaign Act of 1971,
as amended. At that time you were given a copy of the complaint
and informed that a response to the complaint should be
submitted within 15 days of receipt of the notification.

On Octocber 21 and 22, 1992, the Commission received
additional information from the cciaplainant pertaining to the
allegations in the complaint. Enclosed is a copy of this
additional information. We apologize for the delay in the
duplication of the enclosed videotapes.

If you have any questions, please contact me at (202)
219-3690.

Sincerely,

Y

Richard M.
Staff Member

Enclosure
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FEDERAL ELECTION COMMISSION

WASHINGION D C 20461

December 8, 1992

Theron E. Fry, Treasurer

Eric R. Yost for Congress Committee
919 Parklane

Wichita, KS 67218

RE: MUR 3657

Dear Mr. Pry:

On December 3, 1992 this Office provided you with copies of
videotapes supplied by the Complainant in this matter. However,
the cover letters accompanying the videotapes were inadvertently
omitted. We apologize for the error.

I1f you have any further gquestions, please contact
Richard M. Zanfardino, the staff member assigned to this matter

at (202) 219-3690.
Ssim:et:ely,-2

,

athan A. Bernstein
Assistant General Counsel
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FEDERAL ELECTION COMMISSION

WASHINGTON D C 2046}

December 8, 1992

BY FACSIMILE
AND FIRST CLASS MAIL

Jan Witold Baran, Esq.
Wiley, FRein & Fielding
1776 K St., NW
Washington, DC 20006

RE: MUR 3657
Multimedia Cabievision, Inc.
Michael Burrus, V.P.

Dear Mr. Baran:

On December 3, 1992 this Office provided you with copies of
videotapes supplied by the Complainant in this matter. However,
the cover letters accompanying the videotapes were inadvertently
omitted. We apologize for the error.

I1f you have any further questions, please contact
Richard M. Zanfardino, the staff member assigned to this matter
at (202) 219-3690.

Sincerely

athan A. Bernstein
Assistant General Counsel
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WILEY, REIN & FIELDING

e § 1120 B

17786 K STREET, N W
WASHINGOTON, D. C. 20008
(202) 429-7000
December 7, 1992 FACSIMILE

(202) 429 -7049
TELEX 248349 WYRN URH

Mr. Richard M. Zanfardino
Federal Election Commission
999 E Street, N.W.
wWashington, D.C. 20463

Re: MUR 3657 (Multimedia Cablevision, Inc.)

Dear Mr. Zanfardino:

In rosponse to your telephonic request of December 4, 1992, I
hereby transmit the enclosed executed Statement of Designation of
Counsel on behalf of Mr. Michael C. Burrus regarding the above-
captioned matter. As I stated during our conversation, we do not
understand the need for this. The complaint does not allege any
violation by Mr. Burrus. In fact the complaint does not even
mention his name.

Furthermore, I am in receipt of your letter of Ds-ember 3
which accompanied "additional information" in the nature of video
tape copies of the editorials filed by complainant with the FEC on
October 21 and 22, 1992. Your letter does not reflect the fact
that a response to the complaint (which included an affidavit from
Mr. Burrus) already was filed by this office with the Federal
Election Commission on November 23. We don’t believe that the
iadditional information"™ of video tapes warrants a further
response. I note that the video tapes originally were provided to
Mr. Glickman by Multimedia. See Affidavit of Michael C. Burrus,

§ 9 (November 10, 1992) and letter of October 12, 1992, from Ronald
Marnell to Congressman Glickman, attached thereto.

I request that this letter be incorporated into our response
of November 23, 1992, and be distributed to all commissioners along
with our original response when such distribution routinely occurs.

Sincerely,

an Witold Baran




DEC-84-"92 15:51 ILEY REIN FIELDING TEL NO:202-

STATEMENT OF DESICNATION OF COUNSEL

MUR _ 3657 _
NAME OF COUNSEL: Jan Witold Baran, Esq.

ADDRESS: Wiley, Rein & Fielding

1776 K Street, N.W.

20006

Wapghington, D.C

TELEPHONE:

The above-mentioned individual is hereby designated as my
counsel and is authorized to receive any notifications and other
communications from the Commission and to act on my behalf before
the Commission.

I Iy [ )
Dbl A st

Froam

V.
i

Date Signature

RESPONDENT’S NAME: _ Michael C. Burrus

ADDRESS: Multimedia Cablevision, Inc.

P.0. Box 3027

Wichita, KS 67201

HOME PHONE: _(316) 733-2744

BUSINESS PHONE: (316) 262-4270
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WILEY, REIN & FIELDING

1778 K STREET, N. W
WASHINOTON, D. C. 20008
(202) 429-7000
December 8, 1992 FACSIMILE

(202) 429-7049
TELEX 248349 WYRN UR

BY FACSIMILE AND
FIRST CLASS MAILL

Jonathan A. Bernstein, Esq.
Assistant General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 3657
Dear Mr. Bernstein:

This responds to your undated correspondence which I received
by facsimile today regarding the above-captioned Matter. Your
letter was accompanied by copies of two letters to you from
complainant, one dated October 21, 1992, (which is notarized) and
the other dated October 22 (which is not notarized). For the
record, I note that these supplements to the complaint should have
been transmitted to Multimedia within five days after receipt by
the FEC pursuant to 2 U.S.C. § 437g(a) (1) and 11 C.F.R. § 111.5(a).
We expressly do not waive any Commission failure to follow
statutorily mandated procedures.

On November 23 this office filed a response ("Response") to
the original complaint. Obviously, the arguments made by
complainant in the October 21 supplement were not, and could not
be, addressed. Accordingly, I wo 1d like to briefly adiress the
point that complainant makes in his October 21 supplement.

Complainant accuses Multimedia of editorials that "are not
consistent in format or freguency with standard industry practice."
With regards to "frequency," I noted in the Response at 3-4, that
the broadcast of one 30-second spot by a Wichita network affiliated
television station is egquivalent to the same spot airing 171 times
on ten Wichita cable channels in terms of viewership. I also noted
that Multimedia previously aired editorials at frequency rates
similar to that of the Glickman editorial.

With regards to the "format" of the editorial, complainant
complains that "sophisticated graphics" were used and that the
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WILEY, REIN & FIELDING

Jonathan A. Bernstein, Esq.
December 8, 1992
Page 2

editorials "look increasingly like commercials." First, I would
like to point out that the statutory exemption for commentary and
editorials is not limited to "unsophisticated" formats. The news
media exemption is broad. To interpret it otherwise places the FEC
in the undesirable role of censor. This is not mandated by the
Act, and if it were would raise profound doubts about its
constitutionality.

Second, I note that each Multimedia editorial begins with the
printed statement "Editorial Comment" followed by the conventional
“talking head" of the Multimedia representative, Mr. Burrus, who
delivers the editorial. This by any measure is a typical format
for an editorial.

And third, even more "sophisticated" editorials which arguably
resemble "commercials" appear to be the industry practice. As
mentioned in the Response, at 4, prior editorials included
editorials on the so-called Cable Bill. Those editorials were very
"sophisticated" in appearance.

For these and all the additional reasons set forth in the
Response of November 23, the Commission should find no reason to
believe that Multimedia violated any provision of the Act. As with
my correspondence of yesterday, December 7 (which responded to
other revelations of complainant’s previously filed material), I
respectfully request that this letter be incorporated into our
Response and be distributed to all commissioners along witn the
Response when such distribution routinely occurs.

Sincerely,

Jan Witold Baran




FEDERAL ELECTION COMMISSION
9¢37 E Street, N.W.
Washington, D.C. 20463

FIRST GENERAL COUNSEL’S REPORT SENSITIVE

MUR #3657

DATE COMPLAINT RECEIVED

BY OGC October 16, 1992

DATE OF NOTIFICATION TO
RESPONDENTS October 19, 1992
STAFF MEMBER Helen J. Kim

COMPLAINANT:

B. Holly Schadler on behalf of
Congressman Dan Glickman and the
Glickman feor Congress Committee

(

RESPONDENTS: Multimedia Cablevision, Inc.
Michael C. Burrus

Eric R. Yost for Congress Committee
and Theron E. Fry, as treasurer

RELEANT STATUTES: B85, 9)(B)(1)
).8(b)(2)
4.3(a)(l)

INTERNAL REPZ!iTS CHECKED: Adviscry Opinion 1982-44
MUR 2889

FEDERAL AGENCIES CHECKED: None

GENERATION OF MATTER

This matter was generated by a complaint submitted on
October 16, 1992 by B. Holly Schadler on behalf of Congressman
Dan Glickman and the Glickman for Congress Committee.l The
complaint alleges that Multimedia Cablevicion, Inc.

("Multimedia”™), Michael C. Burrus, and the Eric R. Yost for

Congress Committee and Theron E. Fry, as treasurer, violated

I After the receipt of this comp.aint, on November 25, 1993,
the Commission received a referral from the Depurtment of Justice
involving the same transactions. (Attachment 1).




g
provisions of the Federal Election Campaign Act of 1971, as
amended {("the Act").

The respondents were notified of the complaint on
October 19, 1992. The Eric R. Yost for Congress Committee and
Theron E. Fry ("Yost Committee"), as treasurer, submitted their
response on November 13, 1992. After an extension of time,
Multimedia and Michael Burrus submitted their response on
November 23, 1992.

On October 21 and 22, 1992, the complainant submitted
additional information regarding the allegations in the complaint
The respondents were notified of this sujplement to the complaint
on December 3, 1992.2

) 5 FACTUAL AND LEGAL ANALYSIS

A. Facts

The subject of the complaint concerns televised editorials
regarding the 1992 election for U.S. Representative for the Fourth
Congressional District in Kansas. These editorials expressly
advocating the election of Eric R. Yost and attacking Congressman
Dan Glickman, were aired by Multimedia at the rate of more than
100 times per day on ten different cable stations. The complaint
includes documents pertaining to the substance of these editorials
and logs indicating the times the editorials were televised. The
complaint also includes a flier printed on Multimedia stationery

similar in substance to the aired editorialz. The complaint

- The supplement to the complaint included videotapes
pertaining to the allegations in the complaint. The respondents
were not sent the additional information immediately bteault there
was a delay in reproducing the videotapes.
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claims that Multimedia distributed this flier to 95,000 households
along with its customer billings.

The complaint alleges that these editorials fall outside the
press exemption provided by 2 U.S5.C. § 431(9)(B) and thus, the
costs associated with the editorials are corporate contributions
to the Yost Committee. The complaint also claims that Multimedia
has never broadcast an editoiial on any subject with the freguency
of the Glickman editorials and that Multimedia acknowledged that
it consulted with the Yost Committee in producing these
editorials. The complaint finally alleges that because Multimedia
is a sophisticated entity with the means for complying with the
Act, the violations are knowing and willful.3

The response from Multimedia and Michael Burrus, Executive
Vice President of Multimedia, denies that the editorials were
contributions. Michael Burrus appears in the aired editorials and
his name also appears on the bottom of the printed inserts
distributed with Multimedia’s customer billings. The respondents
claim that the editorials aired by Multimedia, as well as the
editorial inserts distributed along with its customer billings,
fall within the press exemption. According to its response,
Multimedia operates a 40 channel cable system serving Wichita,

Kansas, and its outlying areas. Multimedia carries 20 nationmal

3. In addition to these allegations, the complaint regquested
that the Commission seek to enjoin Multimedia’s "advertising
campaign.” In the Memorandum to the Commission dated October 21,
1992, this Office recommended tha% the Commission decline to seek
injunctive relief. On October 27, 1992, the Commission declined
to seek injunctive relief. L o ;
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cable networks, major broadcast stations, and Multimedia’s own
locally originated programming.

Through an agreement with the cable networks it carries,
Multimedia reserves several minutes of each hour on the national
cable networks for Multimedia’s own purposes. In his affidavit,
Mr. Burrus states that it is standard industry practice to use
this time to air public service announcements, editorials, local
advertising, or for promotional purposes. Mr. Burrus also states
that Multimedia regularly produces and airs editorials regarding
matters of importance to the community and cites a prior instance
where Multimedia aired an editorial concerning the cable
legislation then pending in Corgress 2250 times in September 1992.
Mr. Burrus adds that, over the past several years, Multimedia has
aired numerous editorials on various other topics relating to
public issues.

According to Mr. Burrus, five separate Glickman editorials
aired frcm October 12, 1992 through October 23, 1992 for a total
0: 1’S5 iimes. Mr. Burrus claims that because cable network
channel viewership is limited, the editorials were aired with this
fregquency to equal the viewership of broadcast network affiliate
stations. MNMr. Burrus claims that cablecasting an editorial 1155
times on 10 cable network channels is equal to airing the same
editorial only 6.7 times over a twelve day period durinﬁ-u
10:00 p.m. newscast on a broadcast network station.

Mr. Burrus states that pursuant to FCC regulations,

Multimedia first notified Congressman Glickman of the airing

of the editorials on October 12, 1992. According to Mr. Ourfll.
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Congressman Glickman’s response aired 700 times on 13 cable
channels between October 27, 1992 and November 2, 1992.

Mr. Burrus claims that the response editorials would have -evn
aired more frequently had Congressman Glickman contacted
Multimedia earlier. Mr. Burrus adds that Multimedia also aired
the response of Seth Warren, the Libertarian Party candidate, 119
times.

According to Mr. Burrus, Multimedia regularly incorporates
pubiic service and editorial inserts into its billing statements
as part of its normal business operations. Mr. Burrus notes that
Multimedia produced and distributed an editorial billing insert
regarding the then pending cable legislation. Multimedia’s
response includes samples of other inserts that HAultimedia has
distributed through its customer billings.4

B. Discussion

1. Legal Principles

The Act generally prohibits corporations from making
contributions or expenditures in connection with a federal
election. 2 U.S.C. § 44l1b(a). Candidates and their authorized
committees are prohibited from knowingly accepting corporate
contributions. Id. Although a corporation may make partisan
communications to its stockholders and executive or administrative

personnel and their families, corporations may not pay for

4. Four inserts were included. The first promoted Multimedia's
public service activities in the community and the second
advertiseld the operating hours of the local public library along
with an announcement of Multimedia’s donation to the library. The
third and fourth inserts involved the then pending cable
legislation.
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ccmmunications to the general public that expressly advocate the
election or defeat of a federal candidate. 11 C.F.R.

§ 114.3(a)(1).

Some incorporated media entities may be exempt from the
general corporate prchibition under certain circumstances. The
Act and Commission regulations exclude costs associated with the
production or dissemination of news stories, commentaries or
editorials from the definitions of "contribution" and
"expenditure." 2 U.5.C. § 431(9)(B)(i); 11 C.F.R. §§ 100.7(b)(2)
and 100.8(b)(2). Section 431(9)(B)(i) identifies only
"broadcasting station[s), newspaper[s], magazine[s), or other
periodical publication(s]" as press entities entitled to the
exemption.

The Commission has applied the definitions of "broadcaster,”
"newspaper," and "magazine or other periodical publication” in its
Explanation and Justification of 11 C.F.R. § 114.4(e). Although
that regulation deals with the sponsorship of candidate debates by

news organizations, the definitions in the Explanation and

Justification contemplate the media exemption. See Explanation

and Justification of 11 C.F.R. § 114.4(e), 44 red. Reg. 76,734
(1979). According to the Explanation and Justification, "the term
‘broadcaster’ is meant to include broadcasting facilities licensed
by the Federal Communications Commission ("FCC"), as well as
networks."” 44 Fed. Reg. at 76,735.

Regarding whether the activity falls within the press
exemption, the Commission has interpreted the media exemption

broadly, consistent with Congress’s admonition that the Act was
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not intended "to limit or burden in any way the first amendment
freedom of the press." H.R. Rep. No. 93-1239, 93rd Cong., 24
Sess., at 4. For instance, although Section 431(9)(B)(i) speaks
only of "news stor[ies], commentar[ies]), or editorial[s]," the
Commission’s requlations have extended the protection to "costs
incurred in covering or carrying" exempt material. 11 C.F.R.

§§ 100.7(b)(2) and 100.8(b)(2). See also, e.g., Advisory Opinion

1982-44 (cable television network’s donation of time to national
party committees for broadcasts in which candidates and other
party leaders discussed issues and solicited contributions was
protected by media exemption).

To determine whether the press exemption protects certain

activity, the court, in Reader’s Digest Ass’'n v. FEC, 509 F. Supp.

1210 (S.D.N.Y. 1981), applied a two-prong test. The court stated
that the exemption applies when the distribution of news or
commentary falls within the media entity’s "legitimate press
function,” and when the entity is not owned or controlled by any
political party, politice' committee, or candidate. 1Id. at 1214.
2. Analysis

This matter presents the issue of whether the activity
alleged by the complainant falls within the press exemption.
As a threshold issue, the facts raise the question of whether
Multimedia as a cable systems operator is the type of entity

protected by the press exemption. Furthermore, assuming

Multimedia is such an entity, the complaint and the responses
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raise the issue of whether the alleged activity is outside
Multimedia’'s legitimate press function.

a. Whether Multimedia falls within the types of
entities contemplated by the press exemption.

Whether Multimedia falls within the types of entities
contemplated by the press exemption is a novel issue. The
respondents claim that in Advisory Opinion 1982-44, the Commission
affirmed that cable operators fall within the media exemption. 1In
that opinion, the Commission considered the donation of program
time by WTBS, a "super satellite” television station which was
licensed to broadcast hy the FCC in the Atlanta, Georgia area.

The Commission, however, did not consider whether the cable
systems operators that retransmitted the signals of WTBS fall
within the realm of the press exemption. Although they are
subject to regulation by the FCC, see 47 C.F.R. §§ 76.12-17, cable
system operators are not licensed to broadcast. Because the
Commission has defined "broadcaster™ narrowly to include those
facilities licensed by the FCC to broadcast, it appears that
Advisory Opinion 1982-44 does not address the issue of whether the

press exemption applies to cable systems operators.

Although there appears to be little Commission precedent on

this specific issue, there is some legislative history on the
general purpose of the press exemption that may shed light on this
matter. According to the legislative history, Congress included
the provision te indicate that it did not intend the Act "to limit
or burden in any way the first amendment freedom of the press" and

tc assure "the unfettered right of the newspapers, TV networks,
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and other media to cover and comment on political campaigns."
H.R. Rep. No. 93-1239, 93rd Cong., 2d Sess., at 4. Thus, the
rationale undergirding the press exemption is to prevent
government interference with those press entities that cover and
comment on political campaigns.

An issue then is whether Multimedia functions as a press
entity that regularly covers and comments on political campaigns.
As a cable systems operator, Multimedia delivers the programming
of various cable programming networks as well as regular broadcast
networks to its subscriber households via coaxial cable.
According to its response, Multimedia also engages in origination
programming and normally reserves s2veral minutes of each hour for
its own purposes such as editorials regarding public issues.5
Although Multimedia has offered some evidenc . that it has aired
editorials relating to public issues in the past, there is no
indication that Multimedia’s origination programming includes any
news programming of its own. Thus, cable systems operators
resemble traditional broadcast television stations in some
respects but differ from them in other respects. This raises an
inference that Multimedia may not be an entity that covers and
comments on political campaigns as do traditional broadcast

stations.

s The FCC regulations define origination cablecasting as
programming (exclusive of broadcast signals) carried on a cable
television system over cone or more channels and subject tc the
exclusive control of the cable operator. 47 C.F.R. § 76.5(p).
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On the other hand, the United States Supreme Court and the
FCC have acknowledged that cable operators can serve a press
function. 1In the context of deciding cther issues, the Court has
acknowledged that cable systems operators, in providing their
subscribers news, information, and entertainment, function much

like other press entities. See Leathers v. Medlock, 111 s. Ct.

1438, 1442 (1991) (reviewing First Amendment challenge to an
Arkansas statute taxing cable systems differently from print

media); see also Los Angeles v. Preferred Communications, Inc.,

476 U.S. 488, 494 (1986) (reviewing First Amendment challenge to
city ordinance providing franchises to cable operators through an
auction process). Moreover, the FCC recognizes that cable
operators engaging in origination cablecasting will endorse or

oppose candidates for federal office and requires them to provide

an opposing candidate a reasonable opportunity to respond. See

47 C.F.R § 76.209(d). This provision governing political
editorials by cable systems operators is similar to the one
governing broadcast stations. See 47 C.F.R. § 73.1930.

Although these acknowledgments may indicate that Multimedia,
as a cable systems operator, falls within at least
the spirit of the press exemption, these acknowledgments were made
outside the context of the purposes and requirements of the Act or
Commission regulations. Thus, the resolution of this issue may
require further inquiry to determine whether Multimedia is an

entity contemplated by the Act’s press exemption.
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b. Assuming Multimedia is an entity contemplated by
the press exemption, whether the activity falls
within the press exemption
Assuming arguendo that Multimedia is such an entity, the
issue of whether the alleged activity falls within the press
exemption must be addressed. Multimedia argues that airing the
Glickman editorials and distributing the printed editorial inserts
through its customer billings are protected by the press

exemption. For the press exemption to apply, Multimedia’'s

activity must pass the Reader’'s Digest two-prong test: (1) does

the distribution of the Glickman editorials fall broadly within
Multimedia’s legitimate press function and (2) are Multimedia’'s
facilities owned or controlled by any political party, political
committee or candidate.

Multimedia does not appear to be owned or controlled by a
candidate or political party, but assuming Multimedia is a press
entity, a question is raised as to whether the activity in
guestion was outside Multimedia’'s legitimate press function.
Applying the first prong to the distribution of the printed
editorials with its customer billings, it appears that Multimedia
was acting in a manner unrelated to its press function.
Multimedia’s medium of communication is cable television, not
printed materials. Multimedia’s press function, assuming it has
one, would involve delivering news programming via cable
television, not through printed mailings. Thus, the press

exemption may not apply to mailing printed inserts expressly

advocating the defeat of Congressman Glickman. Se< Pxader’s

Digest Ass’'n v. FEC, 509 F. Supp. 1210, 1214-15 (S.D.N.Y. 1981).
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Absent the safe harbor of the press exemption, the general
corporate prohibition against making communications to the general
public expressly advocating the election or defeat of a federal
candidate applies. The editorial inserts were mailed to 95,000
households along with Multimedia’s billing for its services. The
communications were made to Multimedia's subscribers, not to the
class of persons permitted by Commission regulations, i.e.,
stockholders and executive or administrative personnel and their
families. See MUR 2889 (Wyoming Rural Electric Association)
(costs associated with a rural electric cooperative trade
association’s newsletter containing express advocacy that was sent
to the cooperatives’' customers, constituted a corporate
contribution). Thus, Multimedia may have violated 2 U.S.C.
§ 441b(a) by making communications to the general public expressly
advocating the election or defeat of a federal candidate.

In addition to the distribution of the printed editorial

inserts, the airing of the Clickman editorials also raises press

exemption issues. Applying the first prong of the Reader’s Digest

test to the airing of the Glickman editorials, the fregquency at
which the editorials were aired suggests that Multimedia may have
been acting in a manner unrelated to its press function.
Multimedia aired the Glickman editorials 100 times per day over a
twelve day period. Multimedia claims that the frequency was due
to the disparity in airing the editorials over cable networks as

opposed to the broadcast network affiliate stations. 1In support

of this claim, Multimedia notes that it aired the responses by

Congressman Glickman 700 times over a seven day period and the
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editorials regarding the cable legislation 2250 times during the
month of September.

These instances of similar frequency, however, do not fully
support the argument that airing the editorials 100 times a day
was within Multimedia’s legitimate press function. Although the
Glickman responses and the cable legisla.ion editorials may have
been aired as frequently as the Glickman editorials, there is no
indication that Multimedia has aired other editorials with th=
same frequency. Multimedia does note that it has aired numerous
editorials discussing community issues, but omits the freguency at
which it aired these other editorials.

Furthermore, the frequency of the Glickman respcn<e: may
have been affected by factors other than Multimedia’s normal
practices. Attached to Mr. Burrus'’'s affidavit is a letter from
Congressman Glickman’s counsel %o the FCC. This letter withdraws
a complaint filed with the agency against Mvltimedia stating that
"[in] light of the exigent circumstances presented by the
election, the parties resolved the immediate issue of ’'reasonable
opportunity’ through negotiation." This raises the inference that
the frequency of the Glickman responses may have been the result
of an agreement in settlement of a complaint that the Glickman
campaign filed with the FCC, rather than Multimedia’s normal
practice of airing editorials.

In addition to the frequency of the airing of the
editorials, the mailing of the printed Glickman editorial inserts

with Multimedia’'s customer billings, which appear to be a

prohibited corporate expenditure in itself, suggests that the
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airing of the editorials may be unrelated toc Multimedia’s press
function. As discussed above, Multimedia argues that it normally
distributes printed editorials with its customer billings and
cites the instance in which it distributed editorials discussing
the cable legislation. There is no indication, however, that
Multimedia normally distributes printed editorials in conjunction
with the editorials it airs regarding the same subject matter,
Indeed the only instances where Multimedia followed this practice,
the cable legislation and the Glickman editorials, involved issues
concerning Multimedia’s own economic interests.

In sum, the frequency at which Multimedia aired the Glickman
editorials and the distribution of similar printed editorials with
Multimedia’s customer billings suggests that Multimedia in
producing and airing the Glickman editorials was acting in a
manner unrelated to its legitimate press function.6 If the

activity fails the first part of the Reader’s Digest test, the

press exemption would not apply to this activity. Thus, the costs
associated with producing and airing the Glickman editorials may
be a corporate contribution from Multimedia to the Yost Committee.
Michael C. Burrus, Executive Vice President of Multimedia,
personally appeared in the aired editorials and his name appears

on the printed inserts sent to Multimedia’'s customers. Thus,

6. The presence of the press exemption issue may require
consideration of Advisory Opinion 1982-44 (Turner Broadcasting)
discussed supra at pp. 7-8. Currently, there are insufficient
facts to fully apply that opinion to the present matter. Once we
obtain more facts though the investigation, this matter will be
analyzed under Advisory Opinion 1982-44.
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Mr. Burrus, a corporate officer, may have consented to such
corporate contributions.

Regarding the Yost Committee’s liability for this activity,
the complaint alleges that Multimedia specifically confirmed to
the Glickman campaign that it collaborated and consulted with the
Yost Committee in producing the editorials. Multimedia and
Michael Burrus, however, deny this allegation. In the Yost
Committee response, Theron E. Fry, treasurer of the Yost
Committee, states that he was not aware of Multimedia’s activities
in advance, but does not comment on whether other representatives
of the campaign consulted with Multimedia as the complaint
alleges. Because the Yost Committee response leaves open the

guestion of whether other representatives of the Yost Committee

were involved, further inguiry into this issue is required.

Therefore, based on the foregoing, this Office recommends
that the Commission find reason to believe Multimedia Cablevision,
Inc. and Michael C. Burrus, as an officer of Multimedia, violated
2 U.S5.C. § 441b(a). Although the complaint specifically alleges
knowing and willful violations, there is insufficient evidence at
this time to recommend knowing and willful findings. PFurthermore,
this Office recommends that the Commission find reason to believe
that the Eric R. Yost for Congress Committee and Theron E. Fry, as
treasurer, violated 2 U.S.C. § 44lb(a).

The investigation will address issues regarding whether the

press exemnption applies, including whether Multimedia is the type
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of entity contemplated by the press exemption.7 The investigation
will also inquire into Multimedia’s normal practice in airing
editorials, including the frequency at which it airs other
editorials. Furthermore, this Office will question the Yost
Committee to inquire into the extent of the Yost Committee’s
involvement in the activities in question. This Office also
intends to contact the complainants, Congressman Dan Glickman and
the Glickman for Congress Committee, regarding their knowledge of
the airing of the Glickman editorials and the Glickman responses.
To expedite the investigation, this Office recommends that
the Commission approve the attached subpoenas for the production
of documents and orders to answer interrogatories to Multimedia,
Inc. and the Eric R. Yost for Congress Committee. This Office
also recommends that the Commission authorize in advance
deposition subpoenas to Multimedia, Inc. to produce for deposition
Michael C. Burrus and any other employees of Multimedia who may
have knowledge of the relevant transactions. Furthermore, this
Office recommends that the Commission authorize in advance
deposition subpoenas to the Eric R. Yost for Congress Committee to
produce Theron E. Fry and any other Yost Committee representatives
who may have knowledge of the Glickman editorials.

III. RECOMMENDATIONS

1. Find reason to believe that Multimedia Cablevision, Inc.
violated 2 U.S5.C. § 441b(a).

2. PFPind reason to believe that Michael C. Burrus violated
2 U.S.C. § 441b(a).

e The outcome of the investigation may raise an issue of
whether the airing of the Glickman campaign’s response should be
viewed as a corporate contribution to the Glickman campaign.
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Find reason to believe that the Eric R. Yost for
Congress Committee and Theron E. Fry, as treasurer,
violated 2 U.S.C. § 441b(a).

Approve the appropriate letters and attached Factual and
Legal Analyses.

Approve the attached subpoenas for the production of
documents and answers to interrogatories to Multimedia,
Inc. and the Eric R. Yost for Congress Committee.

Authorize deposition subpoenas to Multimedia, Inc. and
the Eric R. Yost for Congress Committee.

obYe
Seneral Counsel

Attachments
Referral Materials
Multimedia Response
Yost Committee Response
Factual and Legal Analyses (2)
Subpoenas




FEDERAL ELECTION COMMISSION

MEMORANDUM

LAWRENCE M. NOBLE
GENERAL COUNSEL 5
FROM: MARJORIE W. EMMONS/BONNIE J. Rosscggjylj
COMMISSION SECRETARY
DATE : SEPTEMBER 30, 1993

SUBJECT: MUR 3657 - FIRST GENERAL COUNSEL'S REPORT
DATED SEPTEMBER 24, 1993.

The above-captioned document was circulated to the

Commission on Monday, September 27, 1993 at 11:00 a.m.,

Objection(s) have been received from the
Commissioner(s) as indicated by the name(s) checked below:
Commissioner Aikens XXX
Commissioner Elliott
Commissioner McDonald
Commissioner McGarry
Commissioner Potter

Commissioner Thomas

This matter will be placed on the meeting agenda

for Tuesday, October 5, 1993

Please notify us who will represent your Division before
the Commission on this matter.




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 3657
Multimedia Cablevision, Inc.;
Michael C. Burrus;
Eric R. Yost for Congress Committee
and Theron E. Fry, as treasurer

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the
Federal Election Commission executive session on October 5,
1993, do hereby certify that the Commission decided by a

vote of 4-2 to take the following actions in MUR 3657;

Find reason to believe that Multimedia
Cablevision, Inc. violated 2 U.S.C.
§ 441bla).

Find reason to believe that Michael C.
Burrus violated 2 U.S.C. § 441b(a).

Find reason to believe that the Eric
R. Yost for Congress Committee and
Theron E. Fry, as treasurer, violated
2 U.S5.C. § 441b(a).

Find reason to believe that the
Glickman for Congress Committee and
its treasurer violated 2 U.S.C.

§ 441b(a).

Find reason to believe that Seth
Warren, the Libertarian Party
candidate, violated 2 U.S.C. § 44lb(a).

(continued)




Federal Election Commission
Certification for MUR 3657
October 5, 1993

6. Approve the appropriate letters and
Factual and Legal Analyses as
d in the General Counsel's
d September 24, 1993,

e of General Counsel to
send approp letters and Factual and
Legal Analys ) the Glickman for
Congress Com . d to Seth Warren,
the Libertar candidate.

o
Q. ~
00

bpoenas for the production
nd answers to interrogatories
and the Eric R. Yost
as recommended in
report dated
and direct the Office
to send appropriate
Glickman for Congress
th Warren, the
candidate.

=

) O)E

0O O MmO

-

- A

he Bl |

A
.
p
N
s

e
£
-

Authorize deposition subpoenas to Multimedia,
Inc. and the Eric R. Yost for Congress
Committee as recommended in the General
Counsel’s report dated September 24, 1993,
Commissioners Ellictt, McGarry, Porter, and Thomas

voted affirmatively for the de isiony; Commissioners

Aikens and McDonald dissented.

Attest:

Marjorie W. Emmons
retary of the Commission




FEDERAL ELECTION COMMISSION

WASHINGTION DO Jodan

OCTOBER 22, 1993

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Jan W. Baran

Wiley Rein & Fielding
1776 K Street, N.W,
Washington, D.C. 20006

RE: MUR 3657
Multimedia Cablevision, Inc.
Michael C. Burrus

Dear Mr. Baran:

On October 19, 1992, the Federal Election Commission
notified Multimedia Cablevision, Inc. and Michael C. Burrus of a
complaint alleging violations of certain sections of the Federal
Election Campaign Act of 1971, as amended ("the Act"). A copy of
the complaint was enclosed with that notification.

Upon further review of the allegations contained in the
complaint, and information supplied by your clients, the
Commission, on October 3, 1993, found that there is reason to
believe Multimedia Cablevision, Inc. and Michael C. Burrus
violated 2 U.S.C. § 441b(a), a provision of the Act. The Factual
and Legal Analysis, which formed a basis for the Commission’s
finding, is attached for your information. The Commission has
also approved the enclosed Order to Subait Written Answers &1d
Subpoena to Produce Documents.

Under the Act, your clients have an opportunity to
demonstrate that no action should be taken against them. You may
submit any factual or legal materials that you believe are
relevant to the Commission’s consideration of this matter.
Statements should be submitted under ocath. All responses to the
enclosed Order to Submit Written Answers and Subpoena to Produce
Documents must be submitted to the General Counsel’s Office within
30 days of your receipt of this letter. Any additional materials
or statements you wish to submit should accompany the response to
the order and subpoena. 1In the absence of additional information,
the Commission may find probable cause to believe that a violation
has occurred and proceed with conciliation.
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Page 2

If your clients are interested in pursuing pre-probable
cause conciliation, you should so request in writing. See
11 C.F.R. § 111.18(d). Upon receipt of the request, the Office Jf
the General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
reconmending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter. Further,
the Commission will not entertain requests for pre-probable cause
conciliation after briefs on probable cause have been mailed to
the respondent.

Requests for extensions of time will not be routinely
granted Requests must be made in writing at least five days
prior to the due date of the response and specific good cause must
be demonstrated. 1In addition, the Office of the General Counsel
ordinerily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.S.C. §§ 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify

the Commission in writing that you wish the investigation to be
made public.

If you have any questions, please contact Richard M.
Denholm II, the attorney assigned to this matter, at
(202) 219-3690.

Sincerely,

Scott E. Thomas
Chairman

Enclosures
Order and Subpoena
Factual and Legal Analysis




BEFORE THE FEDERAL ELECTION COMMISSION
In the Matter of

MUR 3657

SUBPOENA TO PRODUCE DOCUMENTS
ORDER TO SUBMIT WRIT1TEN ANSWERS

Multimedia Cablevision, Inc.

c/0 Jan W. Baran, Esquire

Wiley, Reinr & Fielding

1776 K Street, N.W.

Washington, D.C. 20006

Pursuant to 2 U.S.C. § 437d(a)(l) and (3), and in
furtherance of its investigation in the above-captioned matter,
the Federal Election Commission hereby orders you to submit
written answers to the gquestions attached to this Order and

subpoenas you to produce the documents requested on the attachment

to this Subpoena. Legible copies which, where applicable, show

both sides of the documents may be substituted for originals.

Such answers must be submitted under oath and must be
forwarded to the Office of the General Counsel, Pederal Election
Commission, 999 E Street, N.W., Washington, D.C. 20463, along
with the requested documents within 30 days of receipt of this

Order and Subpoena.
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Multimedia Cablevision, Inc.
Page 2

WHEREFORE, the Chairman of the Federal Election Commission

has hereunto set his hand in Washington, D.C. on this ,gg,c( day

ot b , 1993,
L~

-

e A

Scott E. Thomas
Chairman

Federal Election Commission

ATTEST:

ie W. anong
ary to the Commission

Attachment
Questions and Document Regquests




MUR 3657 . .

Multimedia Cablevision, Inc.
Page 3

INSTRUCTIONS

In answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay. that is in
possession of, known by or otherwise available to you, including
documents and information appearing in your records.

Each answer is to be given separately and independently, and
unless specifically stated in the particular discovery request, no
answer shall be given solely by reference either to another answer
or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable of
furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting the
interrogatory response.

If you cannot answer the fellowing interrogatories in full
after ex~rcising due diligence (o secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatevar information or knowledge
you have concerning the unanswered portion and detailing what you
did in attempting to secure the unknown information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and requests for
production of documents, describe such items in sufficient detail
to provide justification for the claim. Each claim of privilege
mus: srecify in detail all the grounds on which it rests.

Except for questions 3, 4, and 5, the discovery request
shall refer to the time period from August 1, 1952 to the present.

The following interrogatories and requests for production of
documents are continuing in nature so as to require you to €ile
supplementary responses or amendments during the course of this
investigation if you obtain further or different information prior
to or during the pendency of this matter. Include in any
supplemental answers the date upon which and the manner ir +hich
such further or different information came to your attention.
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DEFINITIONS

ror the purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined ar
follows:

"You" shall mean the named respondent in this action to whonm
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof.

"Persons” shall be deemed to include both singular and
plural, and shall sean any natural person, partnership, committee,
association, corporation, or any other type of organiszation or
entity.

"Document” shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to exist.
The term document includes, but is not limited to books, letters,
contracts, notes, diaries, log sheets, records of telephone
comamunications, transcripts, vouchers, accounting statements,
ledgers, checks, money orders or other commercial paper,
telegrams, telexes, pamphlets, circulars, leaflets, reports,
memoranda, correspondence, surveys, tabulations, 2udio and video
recordings, drawings, photographs, graphs, charts, diagrams,
lists, computer print-outs, and all other writings and other data
compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter of
the document, the location of the document, the number of pages
comprising the document.

"Identify” with respect to a person shall mean state the
full name, the most recent business and residence addresses and
the telephone numbers, the present occupation or posities eof such
person, the nature of the connection or association that person
has to any party in this proceeding. If the person te be
identified is not a natural person, provide the legal and trade
hrames, the address and telephone number, and the full names of
both the chief executive cfficer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and regquest for the production of documents

documents and materials which may otherwise be construed to be out
of their scope.
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BEFORE THE FEDERAL ELECTION COMMISSION
INTERROGATORIES AND DOCUMENT REQUESTS

MUR 3657
Multimedia Cablevision, Inc.

1. Regarding the October billing insert mailed by Multimedia,
Cablevision, Inc. ("Multimedia®™) which referred to Congressman
Dan Glickman ("Glickman insert"), provide the following
information:

a. State the total number of Glickman inserts mailed.
State all costs associated with producing and mailing
the Glickman inserts, including costs for writing,

preparing, and printing the inserts as well as costs for
stationery and postage.

Identify and produce all documents relating to producing
and mailing the Glickman inserts, including all
receipts, invoices, checks, and check register entries.

ldentify all persons involved in producing and mailing
the Glickman inserts, including those persons invelved
in creating and preparing the inserts, and those persons
involved in supervising the activity.

2. Regarding the editorials advocating the defeat of
Congressman Glickman ("Glickman editorials™) that Multimedia
aired, provide the following information:

a. State the costs associated with producing and airing the
Glickman editorials.

Identify all persons involved in producing and airing
the Glickman editoriais.

State the total number of versions of the Glickman
editorials.

3. Describe the types of origination programming produc