
FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463

THIS IS THE BEGI, N OF !JR #

CAMERA NO.IWE FILIMED

CAMERAMAN

lie

JA A

- - - - 1- . " .- Al



MUR 3578

COMPLAINT - AUGUST 12, 1992



,,~ w-

August 11, 1992

Lawrence Noble, Esq.
Office of the General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20003

Democrtic National Committee

N

Dear Mr. Noble:

Enclosed with this letter is a complaint by the Democratic National
Committee against the Presidential Victory Committee and Robert E.
Miller, Jr., as treasurer; the Republican Challengers' Committee
and Robert E. Miller Jr., as treasurer; and Wesley West, an
individual, pursuant to 11 C.F.R. 1111.4.

If you have any questions concerning this complaint, please contact
me at (202) 479-5112.

Assistant Counsel

410 South Capitol Street, S.E. Washington, D.C. 20003 (202) 863-8000
Paid 6)r by the Democratic National Committee. Contributions to the Democratic National Committee are not tax deductible.
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BEFORE THE FEDERAL ELECTION COMMISSION
OF THE UNITED STATES OF AMERICA

Complaint:

Complainant:

Respondents:

Violations of 2 U.S.C. §H , 433(b)(2), 434(a)(1),
434(b), 441a(a)(i)(C), 441a(f), 441b(a), and 11
C.F.R. §§ 102.2(a)(l)(ii), 102.2(b), 104.3,
104.14(a) 110.1(d), 110.9, 114.2(a).

Democratic National Committee

Presidential Victory Committee,
Robert E. Miller, Treasurer;
Republican Challengers' Committee,
Robert E. Miller, Treasurer; and
Wesley West.

INTRODUCTION

Pursuant to 2 U.S.C. §437g(a)(1) and Title 11 of the C.F.R.
1111.4, the Democratic National Committee ("DNC") brings this
complaint against the Presidential Victory Committee ("PVC") and
Robert E. Miller, Jr., as treasurer; and the Republican
Challengers, Committee ("RCC") and Robert E. Miller, Jr., as
treasurer; and Wesley West, a individual contributor to PVC. This
complaint asserts that the organizations founded, chaired, and
controlled by Floyd G. Brown, specifically the Presidential Victory
Committee and the Republican Challengers' Committee, as well as
Wesley West, have engaged in activities prohibited by the Federal
Election Campaign Act of 1971, as amended, (the "Act") and
regulations promulgated thereunder. The multiple violations
committed by the organizations Floyd Brown operates for the purpose
of, i& alia, furthering the re-election efforts of President
Bush, and the violation committed by Wesley West, are more fully
detailed below.
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DISCUSSION

1. Upon information and belief, the Presidential Vioto&7
Committee and Robert Z. Miller, Jr., as treasurer, acoepted
oontributions in excess of the Act's limits in violation of 2
U.B.C. 1441a(f) and 11 C.P.R. J110.9. Furthermore, Wesley
West contributed amounts in exces of the Act's limits in
violation of 2 U.B.C. §441a(a) (1) (C) and 11 C.F.R. 9110.1(d).

According to PVC's April 20, 1992 (Amended) and June 20, 1992
FEC reportsi, PVC accepted aggregate contributions of $14,000
during the 1992 calendar year from Wesley West, an individual whose
address is listed on the said reports as 3240 Chevy Chase Drive,
Houston, Texas, 77019. The Act permits individuals to contribute
only $5,000 per calendar year to a political committee other than
an authorized committee or national party committee. Accordingly,
the making of such contributions by an individual exceeds the
statutory limit, resulting in a $9,000 excessive contribution by
Mr. West in violation of 2 U.S.C.§ 441a(a) (1) (C) and 11 C.F.R.
§110.1(d). In addition, the acceptance of such excessive
contributions by PVC constitutes a violation of 2 U.S.C. §441a(f)
and 11 C.F.R. §110.9.

2. Upon information and belief, PVC failed to report PVC's
affiliation with the Republican Challengers$ Committee an
required by 2 U.S.C. §433(b) (2) and 11 C.N.R.
51102.2(a) (1) (ii) and 102.2 (b).

A review of the information contained in the FEC reports filed
by PVC and Republican Challengers' Committee ("RCC") 2, and Robert
E. Miller, Jr., as treasurer of both committees, and other facts,
reveals that pursuant to 2 U.S.C. §441a(a) (5) and 11 C.F.R.
§§100.5(g) (2) and (3), PVC and RCC were established, and are
financed, maintained and controlled by the same person or group of
persons and are thereby affiliated, a fact which neither PVC nor
RCC has disclosed as required by the Act and the regulations
promulgated thereunder. See 2 U.S.C. §433(b)(2) and 11 C.F.R.
§§102.2(a) (1) (ii) and 102.2(b).

1PVC registered with the Federal Election Commission as a
political committee on February 10, 1992. (FEC ID No. C00260299).
PVC amended its Statement of Organization on March 23, 1992.

2RCC registered with the FEC on December 5, 1989 (FEC ID No.
C00239822).
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In particular, the affiliation of PVC and RCC is demonstrated
by several factors, including, but not limited to:

A. overlapping officers and employees. Both committees
employ the same individual in an executive capacity.
Floyd Brown, founder and chairman of PVC, is also the
chairman of RCC (SEM Washington Post article dated July
9, 1992 and attached hereto as Exhibit A. See also RCC
July 20, 1992 FEC Report - Itemized Receipts and January
31 FEC Year-End Report for 1989 - Itemized Receipts). In
addition, both committees share the same treasurer,
Robert E. Miller, Jr., whose address is listed on both
the PVC and RCC Statements of Organization as 1200 Third
Avenue, Suite 700, San Diego, California 92101. These
overlapping relationships between the two committees
suggest a formal and ongoing relationship that is further
supported by other factors.

B. Shared operations. An individual calling PVC at (202)
546-1992 on July 31, 1992 and inquiring about
contributing to PVC was told by the individual answering
that number that PVC and RCC were affiliated committees
and that she could contribute to both committees by a
single check. 5e Affidavit of Leslie J. Kerman,
attached hereto as Exhibit B. In fact, until recently,
the two committees shared the same institution for their
depository. PVC's original Statement of Organization,
filed on February 10, 1992 and RCC's Statement of
Organization, filed on December 5, 1989, list The George
Mason Bank, Main Street, Fairfax, Virginia as their
depository.

3

C. Extensive use of common vendors. According to the
Reports of Receipts and Disbursements on file with the
FEC, approximately 80% of PVC's total disbursements from
1989 to 1992 (approximately $658,000) have been paid to
vendors used extensively by RCC. A list of such common
vendors includes those set forth below.

3 Although PVC has subsequently amended its Statement of
Organization to reflect a new depository, PVC's most recent monthly
report continues to reflect check charges from The George Mason
Bank. See PVC's July 20, 1992 Report of Receipts and Disbursements
-- Itemized Independent Expenditures.
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Response Dynamics, Inc.
2070 Chain Bridge Road, Suit. 400
Vienna, Virginia 22182

Direct Response Data
2070 Chain Bridge Road, Suite 400
Vienna, Virginia 22182

American Telemarketing Group
2070 Chain Bridge Road, Suite 400
Vienna, Virginia 22182

Fulfillment Management Service
1150 International Parkway
Fredericksburg, MD 22405

Best Lists, Inc.
2070 Chain Bridge Road, #400
Vienna, Virginia 22182

Washington Intelligence Bureau, Inc.
2727 Merillee Drive
Fairfax, Virginia 22031

Mid America Printing
1150 International Parkway
Fredericksburg, MD 22405

3. Upon information and belief, PVC failed to disclose
contributions or debts and obligations, and/or accepted
cantributions from illegal sources in violation of 2 U.S.C. ff
434(b), 441a(f), 441b(a) and 11 C.F.R. 15 104.3, 110.9, and
114.2(a).

According to PVC's March 20, 1992 FEC Report (PVC's initial
report), PVC received contributions totalling $27,304.00
(consisting of $6,600.00 in itemized receipts from 12 donors and
$20,704.00 in unitemized receipts) apparently through a direct mail
campaign. (See PVC March 20, 1992 FEC report which states that "A
Best Effort" was performed on all direct mail sent for this
committee"). However, according to the March 20 report, the only
disbursement made by PVC during this same reporting period was a
$510.55 independent expenditure for postage on behalf of George
Bush. As a practical matter, it would be impossible for a
committee to raise $20,704.00 through a direct mail campaign while
incurring only a single expense (specifically, $510.55 for
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postage), with no disbursements and no debts or obligations in
connection with any other operating costs such as the buying or
renting of mailing lists, mailing house sorting and folding,
printing, computer and printer leasing, etc.

Although PVC's subsequent reports disclose disbursements to,
among others, the vendors mentioned in Section 2, above, for
purposes that suggest a direct mail effort, the discrepancy in time
and the lack of disclosure or disbursements during the first period
when monies were raised, suggest that PVC is receiving billing
terms from its vendors that are extraordinary for a new
organization with no assets. Either PVC is receiving an extension
of credit from its vendors that, on its face, appears to be outside
the ordinary course of business, or PVC's vendors have received the
personal guaranty or personal assurance of individuals that PVC
will pay its obligations.

In either case, PVC has either failed to disclose
contributions -- either from its vendors or from individuals who
have ensured payment to the vendors -- or PVC has failed to

disclose debts and obligations. Accordingly, failure to disclose
such contributions and/or debts and obligations constitutes a
violation of 2 U.S.C. §434(b) and 11 C.F.R. §104.3. In addition,
should any entities providing in-kind contributions, advances or
guarantees for PVC be corporations, PVC and such entities would be
in violation of 2 U.S.C. §441a(f) and §441b(a), and 11 C.F.R.
§110.9 and 114.2(a), respectively, which strictly prohibit both the
acceptance and making of contributions of corporate monies.

4. Upon information and belief, PVC violated 2 U.B.C. §434(a) (1)
and 11 C.F.R. §104.14(a).

Specifically, FEC Monthly Reports for March 20, 1992
(Amended); April 20, 1992; April 20, 1992 (Amended); June 20, 1992
and July 20, 1992 reports do not contain the signature of PVC's
treasurer, Robert E. Miller, Jr. or assistant treasurer, David
Bossie. Rather, it appears that the reports were improperly signed
by an individual named "Chris Miller" in violation of 2 U.S.C. j
434(a)(1) and 11 C.F.R. §104.14(a). See Exhibit C - copy of
summary page of FEC monthly report dated March 20, 1992 signed by
Robert E. Miller, Jr., as well as copies of summary pages of FEC
monthly reports dated March 20, 1992 (amended); April 20, 1992;
April 20, 1992 (amended); June 20, 1992 and July 20, 1992,
apparently signed by "Chris Miller".
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As is evidenced herein, the organizations which Floyd Brown
directs for the purpose of furthering George Bush's re-election
efforts have engaged in a series of ongoing activities in violation
of federal campaign election laws. Such conduct demonstrates a
pattern and practice of disregard for such laws and, consequently,
indicates that such respondents shall continue to engage in such
unlawful activities which are likely to have a detrimental and
irreparable effect on the 1992 Presidential election process unless
enjoined immediately. Therefore, the Democratic National Committee
urges the commission to take immediate action to enjoin the
respondents' unlawful activities and to prevent further violations
of the Act.

In addition, the Democratic National Committee urges the
Commission to take immediate action to prevent future violations by
innocent, unknowing contributors who may be lured into contributing
to both PVC and RCC, and as a result exceeding their individual
contribution limits. In this matter, the Democratic National
Committee respectfully requests that the Commission immediately
notify those individuals who have contributed to either PVC or RCC
or to both committees regarding the affiliation of the committees.
Such an effort to contact contributors is clearly feasible since
the Commission has access to PVC and RCC reports disclosing
contributors donating $200 or more, as well as the authority to
subpoena PVC and RCC records in connection with unitemized
receipts.

Respectfully submitted,

Carol C. Darr Eric D. London

General Counsel Assistant Counsel

Sworn to and subscribe~ before me this day of August, 1992.

No ar bl ic

My commision t~'rs
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Hitrng Clinton With Flowers by Wire
Operative Behind Horton Ad to Promote Cal,-In for 'Intimate' Tapes

By Howard Kurt:
at Pttadff Wn

The Republican operative who brought you the
Wilhe Horton ad is back, and this tume his subject is
Gennifer Flowers.

Floyd G. Brown, who heads an independent group
promoting President Bush's reelection, plans to air
attack ads next week about Flowers's alteao
that she had a 12-year affair with Arkas Gov. Bill
Clinton. The ad urges viewers to call a Nevada stun-
ber, set up by Brown, "to hear Flwers's tapes of
their intimate conversations."

The 30- and 60-secomditelevision spots combine
two of the most noteworthy features of the 1992
campaign: new technology (aphone service that the
ad says will cost $4.99 percaTand tabloid sleaze
(Flowers first sold her allegatim to the supermar-
ket magazine Star).

Brown, who has scheduled a news conference this
morning. is recycling a technique he used with the
Hortin ad. trying to parlay a modest televismn buy

THE AIR WARS
into mil~ions of dollars' worth of free publicity (in-
cluding articles like this one). It is also a fund-rais-
rig g:nrnck; Brown said he will maie about a 50

percent profit on each call and will use the proceeds
to buy more adertising.

"What really happened between Bil Clinton and
Gennifer Flowers?" the ad says. "Did he lie about
their affair? Did he try a coverup? Call (the numberl
and get to know Bill Clinton the way Gennafer Flow-
ers did."

Brown said he has bought time on CNN's New
York stations during the Democratic National Con-
vention but would not disclose the cost.

Bush campaign spokeswomn Tone Clarke said
yesterday that "we have absolutely nothing to do
v*ith Flovd Brown. We have put as much distance
between ourselves and Floyd Brown as legally and
o herwise poshible.... We do not condone it in any
way. We are not ihterested in the sleazy stuff at all."

Brown rephed that "the Bush campaign has its
own problems. If they don't want to engage their
enemy. I stand ready to do that." He said the ad was
legitimate because "the character of a potential
president of the United States a very kupotant."

Frank Greer, media consultant for Clintom's Dem-
ocratic presidential campaign, said that thi is ex-
actly the kind of sleazy, negative poktici that people
In America are sack and tired of. It is the responsi-
bility of the White House to have this kind of trash
Laken off the air." ClioTi-i adviser Betsey Wright
called it "despicable' that Brown "is trying to make
money from Gennder Flowers's bes," notfit that

_Lxperta hired by two news orgarizata&iToud the
tapes had been selectnT edited.

Clinton. whle acknowledging his marriage has
had troubled Jeriods. has repeatedly denied Flow-
ers's all-egatios.

Bush's 1988 campaign disavowed the Horton ad
but was widely seen as benefiting from its racial
overtones. The ad pictured Horton, a black convict
who raped a white woman while on a furlough pro-
gram under then-Maauachusetts Gov. Michael S.
Duksk* the Democratic presidentad minee.
"When we're through, people ar, to think that
Wiie Horton is Michad Ddails's nephew," Brown
predcted in 1968

A Federa Election mmi n inquiry fomd
some discusins between a 1988 Bush campaign
official and the proAe of the Horton ad but closed
the case without taking action.

Last fall, Btsh dissociated himself from another
Brown ad that assaded Sens. Edward M. Kennedy
(D-Mass.), Joseph R. Biden Jr. (D-Del.) and Alan
Cranston (D-Calif.) during the Clarence Thomas
confirmation battle.

Brown, who once worked for the presidential
campaign of Sen. Robert J. Dole (R-Kan.). is now
chairman of the Presidential Victory ,rr.--:.tee. a
poliucal action c6 i t fiE-Teti 1fopes to rais_ $8
million this year through direct mail. He also raises
money under the name Citizens for Bush, telhng
donors in a letter this mon'OTrn hoo-inji launch
a project that could affect the entire election....
This is a highly confidential. very sensitive project."

Bobby Burctfield, the Bush campaign's general
counsel, has asked Brown in a letter to "immediately
cease" s namen7'~vi r any
sUl" dsgtn Ihat raises the posubldity of con-
fising your efforts with those of Bush-Quayle '92."
Burd"iel also disavowed any link in letters to
Brown's donors, identified throuj-TEC -ecords.
Brown said his maiing make clear that he is not
part of the Bush campaign.

While the White House has been trying to make
fanily values a prime issue, one GOP strategist pre-
dicted the ad will backfire. "The public doesn't un-
derstand this udependentexpendture business," he
said. "It looks like the Republicans are taking a
cheap shot."

The allegations by Flowers, a nightclub singer
and former Arkansas state employee, disrupted
Clinton's campaign before the New Hampshire pri-
mary. At a news conference, she played excerpts of
what she said were taped phone conversations be-
tween her and Clinton, but never released cpies.

Clinton said Flowers was just a "friendy acquain-
tance." He in effect confirmed that his voice was on
the tapes by apologizing to New York Gov. Mano
M. Cuomo (D) for having said that Cuomo "acts like"
a member of the Mafia.

The Brown ad includes a clip of Flowers saying,
"Listen to the tape excerpts. Judge for yourself d
this is the way a man talks to a woman that is Just a
friendly acquaintance."
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AFfAEVIT OF L LI KERMAN

1. My address is 1112 Waverty Way, McLean, Virginia 22101.

2. I telephoned the Presidential Victory Committee at 202/546-1992 on July 31, 1992

at approximately 9:40 a.m., and spoke to an individual who identified himself as *Marty'.

Marty answered the telephone "Presidential Victory Committee".

3. After a general discussion regarding the Presidential Victory Committee, I asked

Marty whether he had any information on the Republican Challengers' Committee. Marty

responded that the Republican Challengers' Committee was "affiliated" with the Presidential

Victory Committee.

4. 1 then asked Marty whether one could contribute to the Presidential Victory

Committee and the Republican Challengers' Committee by a single check, and he responded that

one could contribute to both committees using the same check.

5. I further asked Marty whether there were any limits on the amount of money an

individual could contribute to the two committees, and he replied that there were no limits.

LJeslie J. Kerman

Sworn to and subscribed before me this
_ day ofJL 1992

Notary Public

My commission expires:

EXHIBIT B
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20t3

August 14, 1992

Eric D. London, Esquire
Democratic National Committee
420 South Capitol Street, SE
Washington, DC 20003

RE: MUR 3578

Dear Mr. London:

This letter acknowledges receipt on August 12, 1992, of
your complaint alleging possible violations of the Federal
Election Campaign Act of 1971, as amended ("the Act"), by the
Presidential Victory Committee, and Robert E. Miller, as
treasurer, the Republican Challengers' Committee, and Robert E.
Miller, Jr., as treasurer, and Wesley West. The respondents
will be notified of this complaint within five days.

You will be notified as soon as the Federal Election
Commission takes final action on your complaint. Should you
receive any additional information in this matter, please
forward it to the Office of the General Counsel. Such
information must be sworn to in the same manner as the original
complaint. We have numbered this matter NUI 3578. Please refer
to this number in all future correspondence. For your
information, we have attached a brief description of the
Commission's procedures for handling complaints.

Sincerely,

George F. Rishel
Assistant General Counsel

Enclosure
Procedures



FEDERAL ELECTION COMMISSION
WASHMITON. D.C. 2063

August 14, 1992

Robert E. Miller, Treasurer
Presidential Victory Committee
38 Ivy Street, SE
Washington, DC 20003

RE: MUR 3578

Dear Mr. Miller:

The Federal Election Commission received a complaint which
indicates that the Presidential victory Committee ("Committee")
and you, as treasurer, may have violated the Federal Election
Campaign Act of 1971, as amended ("the Act"). A copy of the
complaint is enclosed. We have numbered this matter MIR 3578.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against the Committee and
you, as treasurer, in this matter. Please submit any factual or
legal materials which you believe are relevant to the
Commission's analysis of this matter. Where appropriate,
statements should be submitted under oath. Your response, which
should be addressed to the General Counsel's Office, must be
submitted within 15 days of receipt of this letter. If no
response is received within 15 days, the Commission may take
further action based on the available information.

This matter will remain confidential in accordance with
2 U.S.C. 5 437q(a)(4)(B) and 5 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



Robert 5. Miller, Treasurer
Presidential Victory Committee
Page 2

If you have any questions, please contact Jeffrey Long, the
staff member assigned to this matter, at (202) 219-3690. ror
your information, we have enclosed a brief description of the
Commission's procedures for handling complaints.

Sincerely,

George F. Rishel
Assistant General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement



UFEDERAL ELECTION COMMISSION

WASHnCTO. D.C. 20463

August 14, 1992

Robert a. Miller, Jr., Treasurer
Republican Challengers' Committee
450 "A" Street, 2nd Floor
San Diego, CA 92101

RE: MUR 3576

Dear Mr. Miller:

The Federal Election Commission received a complaint which
indicates that the Republican Challengers' Committee
("Committee") and you, as treasurer, may have violated the
Federal Election Campaign Act of 1971, as amended ("the Act").
A copy of the complaint is enclosed. We have numbered this
matter MUR 3578. Please refer to this number in all future
correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against the Committee and
you, as treasurer, in this matter. Please submit any factual or
legal materials which you believe are relevant to the
Comissiones analysis of this matter. Where appropriate,
statements should be submitted under oath. Your response, which
should be addressed to the General Counsel's Office, must be
submitted within 15 days of receipt of this letter. If no
response is received within 15 days, the Commission may take
further action based on the available information.

This matter will remain confidential in accordance with
2 U.S.C. 5 437g(a)(4)(B) and 5 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



Robert R. Miller, Treasurer
Republican Challenger's Committee
Page 2

if you have any questions, please contact Jeffrey Long, the
staff member assigned to this matter, at (202) 219-3690. For
your information* we have enclosed a brief description of the
Commissionts procedures for handling complaints.

Sincerely,

Gb Rishel
Assistant General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement

W~4 '~



WFEDERAL ELECTION COMMISSION

WASH4P4TON, D.C. 20M3

August 14,1992

Wesley Went
3240 Chevy Chase Drive
Houston, Texas 77019

RE: NUR 3578

Dear Mr. West:

The Federal Election Commission received a complaint which
indicates that you may have violated the Federal election
Campaign Act of 1971, as amended ("the Act"). A copy of the
complaint is enclosed. We have numbered this matter MUR 3578.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against you in this
matter. Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this
matter. Where appropriate, statements should be submitted under
oath. Your response, which should be addressed to the General
Counsel's Office, must be submitted within 15 days of receipt of
this letter. If no response is received within 15 days, the
Commission may take further action based on the available
information.

This matter will remain confidential in accordance with
2 U.S.C. S 437g(a)(4)(B) and S 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



Wesley West
Vage 2

if you have any questions, please contact Jeffrey Long, the
staff neber assigned to this matter, at (202) 2l9-369@.,I'mtwp,
your infornation, we have enclosed a brief description of the
Commission's procedures for handling complaints.

Sincerely,

George F. Rishel"
Assistant General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement
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Mr. Jeffrey Long
Office of General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Dear Mr. Long:
) -~ f

Encosed is Mrs. Wesley West's Statement of Designation of Counsel for purposes
of MUR(3758. Mrs. West acknowledges receipt of the notice of the complaint and will
file a response on or before Monday, September 14, 1992.

If you have
(202) 639-657&

any questions regarding this matter, please contact me at

Respectfully submitted,

Russell W. Sullivan

Enclosure

cc: Mrs. Wesley West
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ANE OF COUNSEL:

ADDRESS:

TELEPHONE:

Rusnell . lu1ivan. im.

Vinson & Alkins. L.L.P.

1455 Pennsylvania Ave.. N.W.

Washirqton. D.C. 20004-1008

(2021 639-1578

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

the Commission.

Date

RESPONDENT' S NAME:

ADDRESS:

Siqnature

_Mrs. Wesley West

3240 Chey Chase Drive

Houston. TX 77019

HOME PHONE:

BUSINESS PHONE: N/A
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FEDERAL ELECTION COMMISSION rU 2 1 : 53
WASHINGTON, D C 20463

August 20, 1992

EN4ORANDUR

TO: The Commission

FROM: Lawrence M. Noble
General Counsel

BY: Lois G. Lerner 40
Associate General Counsel

0i

SUBJECT: MUR 3578 - Injunctive Relief

BACKGROUND

On August 12, 1992, the Democratic National Committee ("DNC")
filed a complaint against the Presidential Victory Committee and
Robert E. Miller, as treasurer ("PVC"); Republican Challengers'
Committee and Robert E. Miller, as treasurer ("RCC"); and Wesley
West in which the DNC alleged several violations of the Federal
Election Campaign Act of 1971, as amended ("the Act"). Attachment
1. The DNC asked that the Respondents be immediately enjoined
from further violations of the Act. The DNC also asked that the
Commission immediately notify individuals who had contributed to
both PVC and RCC of the alleged affiliation of the two committees
and that they may have been "lured" into making excessive
contributions.

According to the FEC database, PVC had reported total
receipts of approximately $837,327 and total disbursements of
$809,917 with cash on hand of $27,410 and debts owed by the
committee of $18,048 through June 30, 1992. RCC had reported
total receipts of approximately $112,343 and total disbursements
of $124,506 with $93 in cash on hand and debts owed by the
committee of $108,103 through June 30, 1992. RCC's reported
financial activity since February 1992 has been negligible. See
Attachment 2.

LEGAL AND FACTUAL ANALYSIS

The Commission is empowered to initiate a civil suit for
injunctive relief if it is unable to correct or prevent a
violation of the Act. 2 U.S.C. 5$ 437d(a)(6) and 437g(a)(6). In
addition, the Presidential Election Campaign Fund Act provides
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that the Commission is authorized to seek any declaratory or
injunctive relief "concerning any civil matter covered by the
provisions of this subtitle or section 6096." The procedure for
pursuing that imediate remedy is problematic since the Comission
muet normally wait 15 days before it takes action on a complaint.
2 U.s.c. 5 437g(a)(1).

in considering whether injunctive relief should be sought,
the Commission has used the criteria for obtaining a preliminary
injunction as the appropriate standard. This standard examines
the requested relief in these terms:

(1) whether there is a substantial likelihood that a
violation of the Act has or is about to occur;

(2) whether the failure by the Commission to obtain an
injunction will result in irreparable harm to the
complainant or some other party;

(3) whether the injunctive relief will not result in undue
harm or prejudice to the interests of other persons; and

(4) whether the public interest would be served by such
injunctive relief.

DISCUSSION

The complainant makes these basic allegations:

(1) PVC accepted $9,000 in contributions in excess of the
limits and Wesley West made an excessive contribution to PVC;

(2) PVC failed to report its affiliation with RCC; 1

(3) PVC failed to disclose contributions or debts or
accepted illegal contributions from its vendors;

(4) PVC submitted reports that appear to be signed by
someone other than the treasurer or assistant treasurer.

A preliminary review indicates that whether a substantial
violation of the Act has occurred will require a response from all
of the respondents and further analysis. An investigation to
ascertain the key facts may also be necessary. Thus, based on the

1. The DNC bases its allegations of affiliation on these
factors: (1) both PVC and RCC have the same treasurer; (2) Floyd
Brown is chairman of both PVC and RCC; (3) an individual told a
caller she could contribute to both committees in a single check
and until recently both committees shared the same depository; (4)
both committees use the same vendors with approximately 80 percent
of PVC's total disbursements going to the same vendors paid by RCC
while some of these vendors have the same addresses.
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information as it presently appears to be, it is difficult to say
that the first requirement for injunctive relief is met. We also
do not believe the other three criteria for seeking injunctive
relief are met here. We do not believe the failure to seek such
relief will result in irreparable harm to the complainant or other
parties. Conversely, we do conclude that to seek injunctive
relief would seriously harm or prejudice the interests of the
Respondents and would not serve the public interest.

Finally, with regard to the request for an expeditious notice
to contributors who have made contributions to both committees, we
note that such notice would be premature and inappropriate prior
to a determination that the two committees are affiliated. Thus,
we recommend that the Commission proceed as it would with any
other enforcement matter. After the respondents have been given
the statutory 15 days to respond to the complaint or have actually
responded to it, this Office will prepare a report to the
Commission making appropriate recommendations. This Office is,
however, prepared to move forward with its report without undue
delay as it is attempting to do with all complaint generated
matters.

RECOMMENDATIONS

1. Decline at this time to seek injunctive relief.

2. Approve the appropriate letters.

Attachments
1. Complaint
2. Database Printouts for PVC and RCC

Staff assigned: George F. Rishel
Jeffrey D. Long



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Presidential Victory Committee
and Robert a. Miller, as
treasurer ("PVC");

Republican Challengers'
Committee and Robert E. Miller,
as treasurer ("RCC");

Wesley West.

MUR 3578

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on August 26, 1992, the

Commission decided by a vote of 6-0 to take the following

actions in MIR 3578:

1. Decline at this time to seek
injunctive relief.

2. Approve the appropriate letters,
as recommended in the General
Counsel's Memorandum dated
August 20, 1992.

Commissioners Aikens, Elliott, McDonald, McGarry, Potter

and Thomas voted affirmatively for the decision.

Attest:

Date "
Sec rea ry of the Commission

Received in the Secretariat: Thurs., August 20, 1992 4:53 p.m.
Circulated to the Commission: Fri., August 21, 1992 12:00 p.m.
Deadline for vote: Wed.,. August 26, 1992 4:00 p.m.
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FEDERAL ELECTION COMMISSION
WASHINGTON. D.C 2063

September 2, 1992

Carol C. Darr, General Counsel
Democratic National Committee
430 S. Capitol Street, s.g.
Washington, D.C. 20003

RE: MUR 3578

Dear Ms. Darr:

On August 12, 1992, the Federal Election Commission receivedyour letter alleging that the Presidential Victory Committee andRobert E. Miller, Jr., as treasurer ("PVC*), and the RepublicanChallengers' Committee and Robert E. Miller, Jr., as treasurer("RCC"), violated the Federal Election Campaign Act of 1971, asamended.

Your letter seeks injunctive relief to prevent PVC and RCCfrom continuing to engage in the allegedly improper activity. Atthis time there is insufficient evidence to warrant theCommission's seeking such relief. Accordingly, the Commission hasdecided to deny your request at this juncture. The Commissionwill notify you when the entire file is closed in this matter.
If you have any questions, please contact Jeffrey Long, thestaff member assigned to this matter, at (202) 219-3690.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois . Lerner

Associate General Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON. DC .2043

September 2, 1992

Robert E. Miller, Jr., Treasurer
Presidential Victory Committee
38 Ivy Street, S.E.
Washington, D.C. 20003

RE: MUR 3578
Presidential Victory Committee
and Robert E. Miller, Jr., as
treasurer

Dear Mr. Miller:

On August 14, 1992, the Federal Election Commission notified
the Presidential victory Committee and you, as treasurer,
("Committee") of a complaint alleging that the Committee violated
certain sections of the Federal Election Campaign Act of 1971, as
amended. A copy of the complaint was forwarded to the Committee
at that time.

The complainant seeks injunctive relief to prevent the
Committee from continuing to engage in allegedly improper
activity. At this time there is insufficient evidence to warrant
the Commission's seeking such relief. Accordingly, the Commission
has decided to deny the complainant's request for injunctive
relief at this juncture. The Commission will nonetheless proceed
with the processing of the complaint pursuant to 2 U.S.C.
5 437g(a).

If you have any further questions, please contact Jeffrey D.
Long, the staff member assigned to this matter, at (202) 219-3690.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois Lerner
Associate General Counsel



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C 2043

September 2, 1992

Robert E. Miller, Jr., Treasurer
Republican Challengers' Committee
450 "A" Street, 2nd Floor
San Diego, California 92101

RE: MUR 3578
Republican Challengers,
Committee and Robert
E. Miller, Jr., as treasurer

Dear Mr. Miller:

On August 14, 1992, the Federal Election Commission notified
the Republican Challengers' Committee and you, as treasurer,
("Committee") of a complaint alleging that the Committee violated
certain sections of the Federal Election Campaign Act of 1971, asamended. A copy of the complaint was forwarded to the Committee
at that time.

The complainant seeks injunctive relief to prevent the
Committee from continuing to engage in allegedly improper
activity. At this time there is insufficient evidence to warrant
the Commission's seeking such relief. Accordingly, the Commissionhas decided to deny the complainant's request for injunctive
relief at this juncture. The Commission will nonetheless proceedwith the processing of the complaint pursuant to 2 U.S.C.
5 437g(a).

If you have any further questions, please contact Jeffrey D.
Long, the staff member assigned to this matter, at (202) 219-3690.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G Lerner
Associate General Counsel



William J. Olson & John S. Miles

W Lbs J. Olson# PC -

83*0 Greensboro Drive, Suite 1070 3
I II

McLean, Virginia 22102-3823
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The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications arW other

communications from the Commission and to act on my behalf before

the Commission.

~X

DaWte S ig ature

Presidential Victory Committee
RESPCMDTS NA : Robert E. Miller, Jr., Treasurer

ADDUSS: 38 Ivy Street, S.E., Suite A

Washington, D.C. 20003

B 8 (202)546-1992
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September 2, 1992 41

General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Attention: George F. Rishel, Esquire ,
Assistant General Counsel

Re: Presidential Victory Committee,
Robert E. Miller, Jr.,
Treasurer. et al.: MUR 3578

Dear Sirs:

This firm represents Presidential Victory Committee ("PVC")
and Robert E. Miller, Jr., as Treasurer of PVC (collectively
referred to herein as "PVC Respondents"), in the above-referenced
matter. By letters dated August 14, 1992, which we are advised
were received by the PVC Respondents on or about August 18, 1992,
you indicated that the Federal Election Commission ("FEC") had
received a complaint indicating that the PVC Respondents may have
violated the Federal Election Campaign Act of 1971 ("FECA"), and
you invited their response within 15 days of receipt of your
letters. Enclosed is the Statement of Designation of Counsel,
signed by Robert E. Miller, Jr., as Treasurer for the
Presidential Victory Committee,, designating the undersigned as
counsel in this matter, in accordance with your instructions.

We expect, in accordance with the law and your letter of
August 14, 1992, that this matter will remain confidential, and
we expressly request that it remain confidential.

This matter was instituted following the submission of a
letter (dated August 11, 1992) and complaint by representatives
of the Democratic National Committee ("DNC") on or about August
12, 1992. The complaint accuses PVC of several violations of the
Federal Election Campaign Act of 1971, as amended ("the Act"),
and alleges that "the organizations which Floyd Brown directs for
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the purpose of furthering George Bush's re-election efforts have
engaged in a series of ongoing activities in violation of federal
election campaign laws." The DNC requests that the Federal
Election Commission ("FEC") enjoin the respondents' alleged
unlawful activities.

The complaint, in large part, is a series of speculative,
unfounded assertions that were filed against PVC as part of a
political maneuver to stop PVC from conducting lawfully its
independent expenditure effort in favor of the re-election of
President Bush. The DNC has obviously combed the FEC filings of
PVC and others in an attempt to find any possible oversight by
PVC, in its effort to comply with all relevant provisions of law.
But PVC, to the best of our knowledge, has endeavored to comply
to the letter with all provisions of the Act and the Regulations
in every instance, and its only failings of which it is aware --
and fully disclosed by PVC itself -- have been corrected.

This is not to say that everyone, including the DNC, does
not have the right to allege that violations may have been
committed, even without certain knowledge that they have been.
But where, as here, a major political committee files a complaint
alleging violations that are for the most part highly doubtful,
the qualification that such allegations are made "upon
information and belief" should be carefully scrutinized.' In
this case, at least some of the allegations made by the DNC,
based upon the information available to the DNC, would tend to
strain the credulity of reasonable people.

With respect to the specific, numbered allegations of the
complaint, PVC's response is as follows:

1. The DNC alleges that PVC accepted an excessive
contribution. The fact of the receipt of an excessive
contribution by PVC was fully disclosed by PVC and was corrected
by refund prior to becoming aware of the institution of this
matter under review.

Attached hereto as Exhibit A is a copy of PVC's check to
Mrs. Wesley West, refunding to her the sum of $10,000, from total
contributions of $14,000, for a net contribution of $4,000 to PVC
by Mrs. West. Mrs. West apparently was unaware of the Act's
limitations on contributions. PVC was not unaware of those
limitations, and the administrative refund should have been made
at an even earlier date, but the refund was made, it was made
before PVC knew about the filing of any complaint or action by

1Such scrutiny is especially required where, as here, we
are advised that a copy of the complaint was provided to the
Washington Post in an apparent attempt to generate a negative
story about PVC, f or political purposes.
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the FEC, and the relevant facts were at all times reported by
PVC. This is a situation where a mistake was made, but it was
corrected voluntarily, and, we would submit, it is not a
situation that warrants the imposition of sanctions as suggested
by the DNC.

2. The DNC's second allegation is that PVC is affiliated
with Republican Challengers' Committee ("RCC"), and that PVC
failed to report the alleged affiliation.

No affiliation was reported because the two committees are
not affiliated. And, we submit, despite the grounds for the
affiliation charge as alleged by the DNC, FEC records demonstrate
that RCC has been totally dormant and inoperative in the 1992
election cycle and has acted only to report and retire its debt,
which was incurred in connection with previous elections. That
should have been obvious to the DNC, which alleges that it
reviewed the FEC reports filed by RCC, but the DNC does not
present that fact to the Commission.

In support of the affiliation charges, the DNC points to the
fact that RCC and PVC both have the same individual (Floyd Brown)
as Chairman and employ the same individual (Robert E. Miller,
Jr.) as Treasurer. Mr. Miller is an accountant who serves as
Treasurer of several political committees that are not
affiliates, and Mr. Brown is, and has been, involved in different
organizations that are not affiliated. These facts, by
themselves, demonstrate no affiliation between RCC and PVC.

Despite the identity of certain personnel in both PVC and
RCC as alleged by the DNC, the two committees obviously were
formed for different purposes during different time periods, and
they should not be considered as "affiliated" within the
intendment of the Regulations. Indeed, we submit that there are
no reasonable grounds for any finding of affiliation. As the DIC
undoubtedly realizes, RCC is Q& facto non-operational, except for
its debt-retirement program.

As further support for its charges, the DNC has attempted to
show, by affidavit, that PVC and RCC are in effect acting as one
committee. That allegation is false. The DNC's remarks about
"shared operations" (complaint, p. 3) are somewhat unusual and
perhaps disingenuous. During the time period in question, RCC,
technically headquartered at its Treasurer's offices in San
Diego, California, had no operations to share with PVC or anyone
else. The affidavit of the DNC's "individual" (Leslie Kerman),
who allegedly telephoned the PVC offices, relates facts that
border on the ridiculous. If the story contained in the
affidavit is true, the person who answered the telephone for PVC
spoke in error, and presumably spoke out of ignorance or a
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misunderstanding of the questions that were allegedly posed.2
Indeed, the supposed affiliation between PVC and RCC as alleed
in the Kerman affidavit, as well as the notion that the ability
to contribute to either or both committees is unlimited,
quite far-fetched. Why would Ms. Kerman have even am J dCC
in a telephone conversation to PVC? What possible motive would
"Marty" have in relaying false information about PVC or about the
restrictions on contributions? We do not know the circumstances
of the Kerman affidavit, we have no idea who Leslie Kerman is,
and we have no knowledge with respect to the truth or falsity of
the matters contained therein. But we submit that the affidavit
contains no competent evidence of affiliation between PVC and
RCC.

Finally, as evidence of affiliation between PVC and RCC, the
DNC alleges "extensive use of common vendors" by both committees-'
Even if this were a relevant factor, however, the DNC does =I, and
cannot, allege that the two committees used the vendors in question
at the same time resulting in coordinated activities. In fact, as
already set forth above, RCC has not functioned as a political
committee during the 1992 election cycle and has only been involved
in debt retirement activities. 2ee Affidavit of Floyd G. Brown,
attached hereto as Exhibit B. There is no use of common vendors by
the committees in question, therefore, in any manner that would
support the DNC's charges of affiliation.

We submit that an examination of criteria set forth at 11 CFR
section 110.5(g)(4)(ii), which the FEC would normally consider in
determining whether affiliation between two organizations exists,

2 Marty Hefner (the only Marty who possibly would have
answered PVC's phones) was a summer intern working for PVC during
the time in question. Mr. Hefner, who was new to PVC at the time
of the alleged conversation, and who barely knew about the
existence of RCC at the time, has been interviewed. He has no
present knowledge of the facts set forth in the Leslie Kerman
affidavit, and he cannot recall any such conversation. If any
such conversation took place between Ms. Kerman and Mr. Hefner,
Mr. Hefner would state that any such remarks attributed to him
about PVC's alleged affiliation are false and, if he made any
statements even resembling the statements set forth in the Kerman
affidavit, they would have been made out of ignorance and/or a
misunderstanding. At no time was Mr. Hefner instructed or
authorized by anyone at PVC to make any of the remarks attributed
to "Marty" in the Kerman affidavit, as alleged in the complaint.

3 Although the DNC complaint purports to name a long list
of common vendors, in effect there was only one -- Response
Dynamics, Inc. (RDI). The other companies listed by the DNC are
RDI affiliates, except for WIB, which acts as an escrow agent for
RDI clients.
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fails to produce a single factor supporting the DNC's charge of
affiliation between PVC and a dormant committee. The fact of the
matter is that there is n2 affiliation, formal or otherwise, between
RCC and PVC, and the DNC's charges are false.4

3. The DNC's third charge is that, "upon information and
belief," PVC failed to disclose certain contributions or that PVC
accepted contributions from illegal sources. (5fla complaint, p. 4).
The purported ground for this allegation is the receipt of $27,304,
as reported in PVC's March 20, 1992 FEC Report, and the reporting of
only $510.55 in disbursements for the same period. The DNC admits
that vendors were subsequently paid in connection with those,
fundraising efforts, but it speculates, both recklessly and
erroneously, that the "late payment" of such vendors is so
extraordinary that either it is outside the ordinary course of
business or the vendors, services were secured by personal
guarantees, and, therefore, that such arrangements constitute
illegal contributions.

The DNC's action, in raising such speculative assertions in the
form of a complaint against PVC, may be subject to serious question,
but PVC has done nothing wrong. In fact, the funds in question were
=~ raised in a direct mail campaign, as assumed by the DNC. They
were raised in a telemarketing campaign that, unlike some direct
mail campaigns, involved minimum up-front expense. The idea that
PVC was given an illegal extension of credit by its vendors, or that
the vendors received unreported personal guarantees, is unsupported.
Telemarketing bills were paid beginning on March 4, 1992, and they
were reported properly, beginning with the report for the very next
month -- March 1992.' Affidavit of Floyd G. Brown, attached
hereto as Exhibit B.

4. Finally, the DNC asserts that PVC violated the law insofar
as some of the reports "do not contain" the signature of PVC's
Treasurer or assistant Treasurer. (~complaint, p. 5.)

It is our understanding that all PVC reports coti the
Treasurer's signature, although there are instances where the
Treasurer's own signature was not set forth on the front sheet of

4 Assuming arquendo, the Commission were to find these two
committees affiliated, the only error would have been a failure
to note the affiliation on FEC Form 1. There is not even an
allegation that any contribution or expenditure limitation, or
any other financial rule imposed under federal election law,
would have been violated.

5 If PVC had been filing on a quarterly basis, rather than a
monthly basis as it did, both the income from this telemarketing
effort and the expenses associated with that effort would have
been listed on the very same report.
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the report. In fact, the front sheets of several of PVC's FEC
reports were signed by Chris Miller, the son of PVC's Treasurer,
Robert E. Miller, Jr., and a partner (with Robert E. Miller, Jr.) in
the firm of Miller/Roes and Company, the accounting firm which
handles these reporting matters for PVC. This practice was based
upon informal advice received by Mr. Miller from an FEC employee,
and the practice was employed when Robert E. Miller, Jr. was not
available physically to sign certain of the reports. Apparently, it
was believed that the Treasurer could delegate a person in his firm
to sign the front sheet of the report for him. It should be noted,
however, that the Treasurer did sign the "independent expenditure"
certifications in each report.

Upon review of the law and after consultation with counsel,
however, PVC recently filed amended reports in each instance where
the PVC Treasurer had not personally signed the front sheet of the
report, and PVC intends that the practice of allowing someone other
than the Treasurer (or Assistant Treasurer) to sign the front sheets
of the reports will not be repeated.

CONCLUSION

We submit that PVC has endeavored to comply faithfully with
federal election law in the conduct of its activities. Most of the
allegations contained in the DNC's complaint are without a
legitimate basis in fact and law as explained above. In the case of
any errors PVC has made, of which it is aware, the errors have been
corrected. There is no basis for assuming that there will by any
repetition of errors, and there is every reason for believing that
PVC will adhere faithfully to all of the requirements set forth in
the Act and the Regulations. We respectfully request, therefore,
that the complaint be dismissed.

Sincerel yours,

Enclosures

cc: Presidential Victory Committee
Robert E. Miller, Jr., Treasurer

WJO: kj h



2121

..............,4, .,m -- - - O fS ! 0* 00--

• ~I 
00 

OL S$tOO0O

cEW u 77019-3210to, 
......

I i ., 
m T -"

................ 
t

9 ~/ ~; (I / 2 t? C ~' 6



AFEIDAYII

1. My name is Floyd Brown, and I am Chairman of

Presidential Victory Committee ("PVC"1), a political committee

duly registered with the Federal Election Commission. PVC is

involved in an independent expenditure effort in support of the

1992 re-election effort of President Bush.

2. 1 have reviewed the allegations of the Democratic

National Committee in a complaint transmitted with a letter dated

August 11, 1992 to the Federal Election commission. The

complaint, among other things, accuses PVC of being affiliated

with another political committee and of failing to report

contributions.

3. The complaint alleges that Republican Challengers

Committee (RCC) and PVC are affiliated committees because of my

role with both organizations and because they both use common

vendors. In fact, however, RCC (of which I am Chairman) is no

longer operational as a political committee, it has not been

operational with respect to the 1992 election cycle, and it has

not been operational for many months (beginning well before the

formation of PVC) except with respect to efforts to retire the

debt it has accrued. Those efforts are documented in the FEC

reports filed by RCC. In my opinion, there is no affiliation

between PVC and RCC. They are completely different committees

formed in different time periods for different purposes, and RCC

has not been operational in the 1992 election cycle.



4. The complaint of the DNC also accuses PVC of failing to

report certain contributions that the DNC assumes PVC received,

either in the form of illegal credit extensions from vendors or

in the form of personal guarantees. That allegation is false.

I have reviewed the DNC's speculation that the receipts PVC

reported in its initial (March 20, 1992) FEC report are an

indication of unreported contributions (because the absence of a

list of significant disbursements or debts in the same report

allegedly indicates extraordinary terms from vendors or personal

guarantees). That false allegation is premised upon a false

assumption of the DNC.

5. The reason for the absence of significant expenditures

in the March 20, 1992 FEC report of PVC is not difficult to

understand: the receipt by PVC of over $27,000, as reported to

the FEC, was due to a telemarketing fundraising project, for

which a highly select group of donors was targeted, in February,

1992. The expenses relative to this project were paid to the

vendors involved, beginning on March 4, 1992, which was after

receipt of the initial funds during February. This was done in

the ordinary course of PVC's business, and there were no special

credit extension terms, as the DNC suggests, nor were there

personal guarantees.

6. The DNC's incorrect assertion that PVC's initial (March

20, 1992) FEC report indicates extraordinary vendor terms or

personal guarantees is grounded in the DNC's stated assumption

that the funds were the result of a substantial direct mail



3

fundraising campaign (for which substantial up-front costs,

including postage costs, would normally be involved). As

explained above, the receipts in question came as the result of a

telemarketing campaign in which the advancement of substantial

costs, such as postage, was not required.

F YDBRW-

Subscribed and sworn to before me this ___________day

of September 1992.

Notary Publi'L

My commission expires:____
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Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Attention: George F. Rishel, Esquire
Assistant General Counsel

Re: MUR 3578

Dear Sir:

I am the Chairman of Republican
Challengers Committee (RCC), and I
submit this letter in response to your
letter of August 14, 1992, directed to
Robert E. Miller, Treasurer, Republican
Challengers Committee. You requested
RCC's response to a complaint of the
Democratic National Committee (DNC),
filed against RCC and others for alleged
violations of the federal laws governing
political committees. The matter is
pending at the Federal Election
Commission (FEC) as MUR 3578.

We would ask that this matter
remain confidential.

As far as I can determine, the
DNC's charge against RCC is that it was
"affiliated" with Presidential Victory
Committee ("PVC") and that either or
both committees failed to report this to
the FEC. But there has been no such
affiliation, and thus no affiliation to
report.

RCC has not been operative as a
political committee since well prior to
the time that PVC was formed. Its only
activity in 1992 has been in connection

; 1 r

Washington Office
20'20 Pennsylvania Ave.

Suite 322
Washington, D.C. 20006



with the retirement of its debt, which was incurred prior to
1992. As review of the 1992 FEC reports filed by RCC will
demonstrate, there has been no political activity.
Contributions have been minimal, have been made exclusively
for the purposes of debt retirement. Disbursements have
also been very limited, and have been made principally for
costs incurred in preparing FEC reports.

Technically, of course, I am still the Chairman of RCC,
and I am also the Chairman of PVC, but I do not believe that
that fact establishes affiliation of any kind. RCC and PVC
are totally separate and distinct committees, formed for
different purposes and different election cycles.

RCC and PVC have different boards of directors, are
organized differently, and have different bylaws, etc. I am
the only common director.

If RCC had been able to retire its debt, it probably
would have sought termination by now. It is not an active
political committee, and it should not be deemed affiliated
with PVC for any purpose. I believe that RCC's FEC reports
entirely support what I have said above, and I would hope
that the FEC would dismiss the pending MUR.

Sincerely yours

Floyd Brown
FGB:kjh
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Mr. George F. Rishel
Assistant General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 3578

Dear Mr. Rishel:

Reference is hereby made to Complaint MUR 3578, filed by the Democratic
National Committee against Mr. Wesley West, the Presidential Victory Committee ("PVC')
and the Republican Challengers' Committee. As discumed below, Mr. Wesley West is
deceased. The campaign contnbutions at issue in the Complaint were made by Mr. West's
widow, Mrs. Wesley West. This letter constitutes Mrs West's response for consideration
by the Commission in determining whether action should be taken against her.

Facts

Mrs. West is an 84-year-old resident of Houston, Texas. Her husband died in
1984. Since that time, Mrs. West's grandson, Mr. Stuart Stedman, has assisted her in
financial matters. In 1991, Mr. Stedman asked our firm to examine Mrs. West's 1990 and
1991 campaign contributions to ascertain whether she had complied with federal campaign
contribution limitations. (As a result of that examination, Mrs. West requested and
received refunds from various political committees.)

In May of 1992, Mr. Stedman asked our firm to examine Mrs. West's 1992
campaign contnbutions and determine whether Mrs. West was in compliance with federal
campaign finance laws. This request came in response to an inquiry from the National



Mr. George F. Rishel
September 11, 1992
Page 2

Republican Senatorial Committee regarding whether Mrs. West had exceeded the federal

campaign contribution limitation on contributions to a national party committee for 1992.

We contacted the various recipients of Mrs. West's 1992 contributions in order to
confirm the amounts that had been contributed and ascertain whether the contributions
were made to federal or non-federal accounts. In connection with these calls, we

contacted the PVC and confirmed that Mrs. West had contributed a total of $15,000 in
1992 to the PVC's federal account (see Appendix A). (In addition, an examination of

Mrs. West's record revealed that she had made excess contributions to the National
Republican Senatorial Committee. Mrs. West responded by requesting a redesignation of
her 1992 National Republican Senatorial Committee contributions to a non-federal
account.)

Later that month, on May 27, 1992, the PVC sent Mrs. West a letter confirming
that her contributions to the PVC as of that date totalled $15,000 and were in excess of
the $5,000 annual limitation (see attached Exhihit I). The letter also requested that Mrs.
West redesignate $10,000 of her contribution% to a PVC non-federal account.

Mrs. West declined the invitation to redesignate some of her PVC contributions.
Instead, on June 5, 1992, Mrs. West requested a refund in the amount of $10,000 from
the PVC (see attached Exhibit 2). In the request, Mrs. West explained that the refund
would assure that she complied with the annual limitation of $5,000 per year for
contributions by an individual to a political committee.

On June 19, 1992, I spoke by telephone to Mr. Chris Miller, Assistant to the
Treasurer of Miller/Roos & Company. Mr. Miller stated that he handled financial and
accounting matters for the PVC. Mr. Miller stated that the PVC had received Mrs. West's
request for a refund and that the PVC would send a check to Mrs. West in the amount
Of $ 10,000.

On August 13, 1992, Mr. lloyd Brown, Chairman of the PVC, and Mr. David
Bossie, Executive Director of the PVC, appeared at the home of Mrs. West (Mr. Stedman
was not present) and delivered a refund check, dated August 5, 1992, in the amount of
$10,000 (see attached Exhibit 3). At that meeting, Mrs. West made a $10,000 contribution
to Citizens United.



Mr. George F. Rishel
September 11, 1992
Page 3

Lmw and als

The Federal Election Campaign Act ("the Act") permits individuals to contrbute
up to $5,000 per calendar year to a political committee other than a candidate's authorised
committee or a national party committee. 2 U.SC. *441a(1XC); 11 C.F.R. §110.1(dX1).
If an individual makes a contribution to a political committee which causes his or her
aggregate contributions for the calendar year to exceed $5,000, then the treasurer of the
recipient political committee is required to either refund the contribution or request a
redesignation or reattribution of the contribution. 11 C.F.R. §103.3(bX3).

Mrs. West inadvertently contributed more than $5,000 to the federal account of the
PVC. Once apprised of the error, however, Mrs. West promptly requested a refund of
$10,000, an amount sufficient to bring her into compliance with the $5,000 limitation.
Mrs. West's request was granted, and she received a refund of $10,000. Consequently,
Mrs. West's aggregate 1992 contributions to the PVC total $5,000.

The Federal Election Commission has recognized that, where a contribution exceeds
the limitations established in the Act, or the contribution is otherwise illegal, the proper
response is to refund the excess or illegal contri ution. && cg, Advisory Opinion 19M-
37; Advisory Opinion 1985-29. In Mrs. West's case, that is precisely what occurred: Mrs.
West requested and received a refund of her excess contributions. Therefore, there is no
reason to believe that Mrs. West has or is about to commit a violation of the Act or the
regulations.

If you have any questions regarding this matter or need any additional
documentation, please contact me at (202) 639-6578.

Respectfully submitted,

Russell W. Sullivan

Attachments

cc: Mrs. Wesley West
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MRS. W 1992 CONTRIUTIO8 TO THE PVC

Mrs. West's record of contrbutions to the PVC for 1992 is as follows:

Date Amount

February 29, 1992
March 7, 1992
March 16, 1992
March 23, 1992
March 23, 1992
May 2, 1992

Subtotal

August 13, 1992

$ 1,000
5,000
1,000
5,000
1,000

$15,000

< 10,000> Refund

Total $ 5,000
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May 27, 1991

Mrs. Westley West
3240 Chevy Chase Drive
Houston, Texas 77019

Dear Mrs. West:

We wish to thank you on behalf of the Presidential Victory Committee
for your recent contributions. The Federal Election Code, though,
prohibits the committee from receiving contributions in excess of
$5,000.00. The Presidential Victory Committee-State is, however, a
California State Committee,(I.D. #921478) that may legitimately re-
ceive your contribution.

N We would like to deposit all of your excess contributions into that
account. If this meets with your approval, please date and sign below
and return to us promptly in the enclosed self-addressed envelope.

California law requires donors to file certain reports when their

annual contributions to state committees aggregate $10,000 or more.
You should count these excessive contributions toward that threshold.

If we can be of assistance, kindly contact us. Thank you again for
your generous contribution.

Sincerely,

Chris Miller

Assistant to the Treasurer

CJM/la

Enclosure

APPROVED

Date

1200 Thitrd Aveme, Sufte 700, San Dego, CaMWK 92101 (619) 239-3061
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JZW 5, 1992

Mbk. DMve 8ossie
xecutive Director

Presidential Victory Coamtta.
38 Ivy Street, S.E.
Wahi p, D.C. 20003

Dear Nr. o&s.:

I have been a ser e of the Presidtial . VicComnitte.. 1 I ~ solicited Iuroj timeadhvcontributed significant ammmts to Y~z ores a id
For the ya 1992, howier, I hve Inadvertently oe ded the$25,000 limitation on contributon to federal calvaign andor&%nization federal can"a----- Cn --etlyp inOrd"tocederithl caipaip fliice TS, N uusrequet a refund in the am= of $10,0000. *hIe ainrtrePresnts all or a portion of the fo10, . Th mount

Date m

3-07-92 $ 1,000 (ot of a $5,000 c u ti:)3-16-92 1,000 (QntirG Co)iCZ3-23-92 5,000 (eatirn cc I Ntion--)3-23-92 1,000 (entire con bI on)5-02-92 an 0 (enire cUti

Total $10,000

A refwd_ of $10,000 will ASoe that I cryams with the$25 00 0 sao a w l a e $5,o 01jitaton oncotriu ti t to o ccmts Of Political actionccnr, tte" Pleas SeW t refiznd to Me at 3420 awvy aseDriV*, cht oters 77019. Thank you for your cooperationIthsmatter.

Yours very truy,

&rs. Wesley West
lc
cc: Mr. Chris Miller

Assistant to the Treasurer
Miller/Roos and Cayux
1200 Thrd Avwm, WU 700
San Diqo, Ch 92o1
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UNITED STATES OF ANERICA

Before the
FEDERAL ELECTIOU CNUISSIOU

)
THE DEMOCRATIC RATIONAL )
COIIITTEE, )

430 South Capitol St., )
Washington, DC 20003 )
(202) 863-8000 ))

v. ))

RESPONSE DYNAMICS, INC., DIRECT )
RESPONSE DATA MANAGEMENT SERVICE, )
AMERICAN TELEPHONE MARKETING )
GROUP, INC., THE BEST LISTS, INC.,)
AMERICAN GRAPHIC DESIGN INC., ))

each located at: )
2070 Chain Bridge Road )
Suite 400 )
Vienna, Virginia 22182 ))

MID-AMERICA PRINTING CO., )
FULFILLMENT MANAGEMENT SERVICES, ))

each located at: )
1150 International Pkwy )
Fredericksburg, VA 22405))

NATIONAL SECURITY POLITICAL )
ACTION COUMITTEE, )

3200 Morrison St., NW )
Washington, DC 20015 ))

REPUBLICAN CHALLENGERS COITTEE, )
450 A Street, 2nd Fl., )
San Diego, CA 92101 ))

U',
MA'.w.o

(--

(J,.

%-

cr%

COMPLAINT OF THE DEMOCRATIC NATIONAL COMWITTEE

1. This Complaint charges that several corporations

under common ownership (collectively, the "VendorsO) have made

illegal campaign contributions by extending commercially

unreasonable credit and forbearing from collecting debts owed



to them by two political committees, the National Security

Political Action Committee (=NSPAC =) and the Republican

Challengers Committee ('RCC'), in violation of the Federal

Election Campaign Act of 1971, 2 U.S.C. S 431, It ima., as

amended (OFECA"). / The amount of these substantial debts is

markedly disproportionate to the size of the vendors and the

political committees involved..

2. Complainant Democratic National Committee (ODNCO)

is the national committee of the Democratic Party, as defined

in 2 U.S.C. S 431(14), and is a political committee registered

with the Federal Election Commission (OFECO). The DNC is

located at 430 S. Capitol Street, SE, Washington, DC 20003.

3. Respondents Response Dynamics Inc., Direct

Response Data Management Service, American Telephone Marketing

Group Inc., The Best Lists, Inc., and American Graphic Design,

Inc. are corporations with their principal places of business

at 2070 Chain Bridge Road, Suite 400, Vienna, Virginia 22182.

Respondents Fulfillment Management Services, Inc. and

1/ On August 11, 1992, the DYC filed a complaint that
demonstrated that the Republican Challengers Committee and the
Presidential Victory Committee are "affiliated" committees for
purposes of the FECA because of their common control by Floyd
Brown, among other reasons.

- 2-



Management Services, Inc. and Mid-America Printing Co. are

corporations with their principal places of business at 1150

International Parkway, Fredericksburg, VA 22405. According to

the Almanac of Federal PACs: 1990, these Vendors are all owned

by Ronald Kanfer and David Kunko.

4. Respondent National Security Political Action

Committee is a political committee registered with the FEC.

5. Respondent Republican Challengers Committee is a

political committee registered with the FEC. As set forth in

its complaint filed on August 11, 1992, the DNC believes that

RCC is affiliated with the Presidential Victory Committee,

another political committee controlled by Floyd Brown.

APPLICABLE STATUTES AND REGULATIONS

6. It is unlawful for any corporation to make a

contribution in connection with a presidential election. 2

U.S.C. S 441b. It also is unlawful for any political committee

knowlingly to accept or receive a corporate contribution. Id.

7. The extension of credit by any person is a

contribution unless the credit is extended in the ordinary

course of the person's business and the terms are substantially

similar to extensions of credit to nonpolitical debtors that

are of similar risk and size of obligation. If a creditor

fails to make a commercially reasonable attempt to collect the

debt, a contribution will result. 11 C.F.R. S 100.7(a)(4).

- 3 -



GROUNDS FOR COMPLAINT

8. NSPAC was formed in 1986 by Elizabeth Fediay to

address national security issues. Operating from Ms. Fediay's

home, it raised relatively small amounts from contributors. In

the spring of 1988, however, NSPAC was suddenly transformed.

It began raising vast sums of money, moved its operations to a

downtown Washington office, and hired a number of veteran

political operatives. Among those hired was Floyd Brown.

9. Floyd Brown and his colleagues worked with NSPAC

to devise the notorious *Willie Horton" advertisement.

National Journal (May 30, 1992) at 1309 (Exhibit 1). The

purported independent expenditures by NSPAC involving the

production of that advertisement were challenged in MUR 3069

and related federal court litigation.

10. NSPAC's extensive direct mail fundraising appeals

were largely designed and conducted by the Vendors, which had

previously orchestrated similar "independent" political

committee efforts promoting the unsuccessful candidacies of Bob

Dole and Jack Kemp. Almanac of Federal PACs: 1990 at 590

(Exhibit 2). During the course of its efforts in the 1988

presidential election cycle, NSPAC amassed very substantial

debts to the Vendors, which remain outstanding to the present

date. For instance, American Telemarketing was owed

$192,542.25 as of NSPAC's May FEC 1989 report; as of the most

recent report, this vendor is owed $340,562.40. Response

- 4 -



Dynamics was owed $447,968.17 in May 1989 and $413,702.78, as

of June 30, 1992. Best Lists was owed $119,062.05 in Kay 1989

and $116,072.15 as of June 30, 1992. As of June 30, 1992,

Kid-America Printing, American Graphic Design, Direct Response

Data Management and Fulfillment Management Services are owed

$54,252.25, $12,957.03, $83,321.55, and $248,071.62,

respectively.

11. The total debt owed by NSPAC to the Vendors is

$1,268,939.28. NSPAC has identified the purpose of its

transactions with several of the Vendors as independent

expenditures in support of the 1988 George Bush for President

campaign. See July 15, 1992 Quarterly Report.

12. Floyd Brown has moved on from NSPAC to become the

chairman of two other political committees -- the Presidential

Victory Committee ('PVC') and the Republican Challengers

Committee. See Washinuton Post, July 9, 1992 (Exhibit 3); RCC

July 20, 1992 FEC Report. PVC registered with the FEC on

February 10, 1992; RCC registered on December 5, 1989. Most of

RCC's directors are consultants who were involved with NSPAC.

National Journal (July 21, 1990) at 1784 (Exhibit 4).

13. The intentions of Floyd Brown are clear: PVC has

announced its plan to produce attack ads to promote the

re-election of President Bush, "noting that there should be

plenty of grist for negative advertising [against Governor

Clinton]." Philadelphia Inquirer, Mar. 31, 1992 (Exhibit 5).

- 5 -



14. Press reports also reveal that Brown and other

NSPAC veterans collaborated to produce an ad attacking Senator

Edward Kennedy. Significantly, the ad was financed by Ronald

Kanfer, president of Response Dynamics and co-owner of the

Vendors. Washington Times (November 21, 1991) at A6 (Exhibit

6).

15. Despite the huge unpaid bills from their work for

Brown's last effort with NSPAC, each of the Vendors now is

doing business with PVC and RCC according to the committees'

FEC filings. More significantly, the Vendors once again are

extending substantial credit to Brown's group, this time RCC

and, given the indicia of affiliation, indirectly to PVC.

16. Although the September 20, 1992 report of RCC

lists year-to-date receipts of only $756.87, the Vendors have

collectively extended credit to this scantily funded committee

in the amount of $95,027.77 as of August 31, 1992, according to

the report.

17. The DNC is unable to ascertain the exact status

of RCC's debts to the Vendors because the recent reports filed

by RCC contain material inaccuracies. The Schedule D filed by

RCC for its July 20, August 20 and September 20 reports are

identical copies. For example, each one lists a $108.94 debt

incurred to Washington Intelligence Bureau during the reporting

period, but also lists the same beginning and ending balance

due ($2,583.06 and $2,692.00) to that vendor. In addition,

- 6 -



each report lists a $364.62 payment to Premier Press, but the

suiary page for the August 20 and September 20 lists only $10

of total disbursements during the period. It appears that

copies of previous reports were photocopied and submitted to

the Commission, without being revised to reflect the

committeegs true activity.

18. On information and belief, the Vendors have made

illegal contributions to NSPAC because the credit has not been

extended in the ordinary course of business and the terms are

not substantially similar to extensions of credit to

nonpolitical debtors that are of similar risk and size of

obligation. On information and belief, the Vendors have failed

to make a commercially reasonable attempt to collect the debts

from NSPAC.

19. On information and belief, to confirm the

atypicality of the Vendors' treatment of these debts, it is

believed that respondent Response Dynamics has filed suit

against at least one other customer to collect a debt smaller

than that owed by NSPAC. No suit has been commenced against

NSPAC or RCC.

20. On information and belief, NSPAC has knowingly

accepted the prohibited contributions.

21. On information and belief, the Vendors have made

illegal contributions to RCC because this credit has not been

extended in the ordinary course of business and the terms are

- 7 -



S 0

not substantially similar to extensions of credit to

nonpolitical debtors that are of similar risk and size of

obligation.

22. On information and belief, RCC has knowingly

accepted these illegal contributions.

23. The DNC respectfully urges the FEC to conduct a

prompt and thorough investigation into the allegations of this

complaint. The DNC further urges the FEC to declare that the

respondents have violated the FECA, and impose penalties as

provided by FECA. Finally, the DNC urges the FEC to

investigate whether the violations described above were knowing

and willful so as to mandate the enhanced penalties set forth

in 2 U.S.C. S 437g(a)(5)(B).

Respectfully submitted,

Car'&1 Darr
Eric London
Democratic National Committee
430 South Capitol Street
Washington, DC 20003
(202) 863-8000

October 2, 1992

- 8 -



VERI FICATION

The unersigned counsel for complainant DNC swears

that the statements in this complaint are based on the sources

indicated, and, as such, are true and correct to the best of

J6A information and belief.

01

Carol Darr

Subscribed and sworn before
me this 2nd day of October, 1992

Noa Pulic

My Co sion Expires:

NOTARY PJMAE DICT OF COLUM A
MY CWMMMo Eiprs OMW 31. 1IM

- 9 -
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I THE THUNDERBOLT FROM THE RIGHT
BY WMK MIU

ake cover. Floyd G. Brown. the con-
servative activist who brought Amer-
ica the Willie Horton television spo t

in 1988 and ran attack advertisements
against Senate Democrats during the

"larence Thomas hearings, is back.
Brown has set up the Presidential Vic-

tolr Committee. a political action com-
mittee (PAC) that's raising money for a
new barrage of ads against George
Bus.h's opposition this fall. He's not ready
to disclose any details-ftw te thing. he
doesn't vet know whether he'll be attack-
Ing Bill Clinton. Ross Perot or both. But
those who know Brown expect him to
land a solid punch.

'Flovd's talent is to re-ognize political
opportunities. .. things that will hit the
right chords with the public." said Brent
Bozell. a fellow conservative who worked
with Brown on the Clarence Thomas ad.
which questioned the moral fitness of
some Senate Democrats to vote on
Thomas's nomination.

A visitor who turns up at Brown's sub-
urban Virginia office loking for an evil
genius may be in for a surprise. Browivn is
a strapping 31-year-old who looks like an
twergrown Dennis the Menace. complete
with an engaging grin and a knack for
political mischief.

Brown, the son of a sawmill worker in
the Pacific Northwest. grew up in a Dem-
ocratic household but became a Republi-
can convert at age 15. when he ,olun-
teered to work on Ronald Reagan's 1976
presidential campaign. Reagan's embrace
of "conservative. traditional values"
attracted him. he recalled.

By 1980. he was organizing college stu-
dents for Reagan: after graduating from
the University of Washington in 1983. he
headed to Washington to work for
Young Americans for Freedom. His first
big achievement was getting arrested for
burning a flag outside the Sosiet
Embassy during a protest of the So% iet
invasion of Afghanistan. (His appeal of
his conviction led to a 1988 Supreme
Court decision stnking down a District of
('olumbia ban on demonstrations outside
embassies)

In 1986. Brown became Midwest field
director for the presidential campaign ot
Sen. Robert Dole. R-Kan. Donald
)evine. Dole's campaign manager.

remembers Brown as a "tireless" worker
with an aptitude for attracting the atten-

tion ot the nc', media. 'He gets free
media at aNwut I($ time-, the rate he pa\,
for it,- Dc% inc said

While he , as casting about for w,
ideas after the collapse of the Dole cam-
paign. Brown got a call from the Nationa,
Security Political Action Committee. a

direct-mail operation that was raisinz
money for an independent spending cam-
paign in support of Bush. Brown. N.ho
had been introduced to the direct-mail
business through a part-time college tob
with the (itielns Committee for the
Right to Keep and Bear Arms. agreed to
come aboard. One of his first antics
sneakine an anti-Democratic video onto
the closed-circuit teleision channel in
delegate hotel, at the Democratic
National Concntion. And. at a Labor
Dav weekend meeting sAtth tour other
leaders ot the P-\C. he helped to deisc
the infamou, \% illc I orton ad.

When the , d hit t.lcsision. all hc'
broke It)w,. I)cmICrat, denounced it I,
racist: Republican, called the PA( I
leaders 'bloodsuckers'" %ho had dupcs
donors into thinking that the,, were con-
trbutin to Bn,h fThe Bush campaiiv'-
has lodged a similar complaint this 'e,tr
against Brown, no\% PAC.) Critics noted
that although the PAC raised S10.1 mij-
lion, more than in\ other PAC that s,,-
most t the iolsC\ -a ,a consumed b\ ma:ll

and tclemirkct in.o ()ni about S .m
Aas spent kin the Htorton ad. vhich air, 2

on cable TA \,sti.
Bro ,n laid that hc didn't mind

I t n, Irn.. c.\rn trom the supposed benefi-
,Il ' IQ" I- .. d. *I'm not in this to be

,, !IL :ountr\ clubbers who are
,,t tf nc Vk hite House." he said.

ilt ,. :n xi,:t. doesn't much care for
I t- 1Ic ,a,,, that the conservative
ii,,'sVin,, n.a, been in decline since
l),01, \,i. l' wnscraties "got into gov-
ci . -. , (1,i nto good jobs became lb-

s i- . % he ! torgot their roots."
,, I , nc backing Bush? Brown says

1t . tIlHrL.d that mounting a conservative
hAilrn1C_'c !1, Bush %ould be fruitless this

,n( that 1")uh "las more palatable
thaii (lintn or Perot.

Itor,,n admits that his task this year
rri, i tfi,:ult ietd initially plained an
,III.. k ,,t, (intns character, but Perot's
,siidtdk -,C has complicated the picture.
\nii Ba,-- ,agging popularity has hurt
I, ,,k n -!ltnd-rasing efforts: he's already

,' , c i h-' .,:hts trom SIt) million to $8
!, d .i , nalled out t.00 video-

Ap ,t donors in hopes of prying

1! tic mcant itme. he has other irons in
!.i, i re In 11ss. he started Citizens Unit-

, ! :rc mail-based citizens group
!h.,! i',a, petiti,ncd for the removal of
IIt,, "pacikcr Thomas S. Foley, D-
\\i .,h.ri lbicd against statehood for

, !' r ,)t Columbia. (See NJ.
.,- so /h group has about

Ii , -'a,.\ that hL e % pects controversy
,,, imm \4hcre\er he goes. But. he

,aid. I hciicc in aggressive messam"l
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an uncertain future folowing the late 1966 AIDS. related death of Its

founding director, John T. (rerry) Dolan.

The orpnizations' fundrasi has fallen way below the pae it set in

previous years. And, the group was saddled with a multi- million dollar

debt, much of it owed to New Right direct mailer Richard Viguere.

NCPAC was brought to national prominence in 1980 when is negative

independent media campaigns were credited with helping defeat four

incumbent Democratic senators: Birch Bayh of Indiana, Frank Church of

Idaho, John Culver of Iowa and Georg McGovern of South Dakota. Two

other NCPAC targets survived: Alan Cranston of California and Thomas

Eagleton of Missouri.

NCPAC was founded in 1975 by Roger Stone, Charles Black and John

T. (Terry) Dolan with help from Set Jesse Helms (R-N C.) and Viguene.

NATIONAL CONSERVATIVE PAC
FEC ID: C00024687 " Robert L Shortley. Treas.

1001 Prince St. Alexandria, Va- 22314

Cycle
1987-88
1985-86
1983-84
1981-82
1979-80
1977-78

Recpts
2,205,154
9,319,550

19,514,822
10,001.459

7,648,540
2,842,851

Exprditures
2.339,521
9,349,810

19.332,000
10,120,520
7.5..060

3.032.008

Contnbuuons79,457
55,919

128,241
264,357
237,806
219,874

Democmts1.366
1,169
5,222

23,911
21,393
38,949

78,091
54,472

122,476
237,531
213,618
179,875

National Security PAC
3050 K St. NW #310
Washington, D.C. 20007
202/944-4777

In terms of overall fundraising prowess. NSPAC was the country's

biggest federal PAC during the 1987-88 election cycle, owing much of its

success to a collection of related direct mail and telemarketing companies

in Vienna, Va.

NSPAC raised and spent more than S 10.2 million during the two- year

period. Besdes money iven directly to candidates, the group abo clains

it made over 58 million worth of independent expenditures to promote

George Bush's presidential candidacy.

Certainly, some of the money was well-spent for Bush. The group was

responsible for airing pro-Bush television commercials that featured

convicted rapist WOWlie Horton to focus attention on Democratic candkiate

Michael Dukakis' perceived liberal treatment of crmmnal offenders While

Dukakis was governor of Massachusetts, Horton was given a furlough from
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the prison where he was serving a life sentence for first-degree murder tial don,
and he went to Maryland where he kidnapped a young couple, stabbing candida
the man and raping the woman. as NSPA

But the lion's share of the money listed as "independent oxpenditures'" tee's fin
by NSPAC were, in reality, fundraising expenditures in that the money was betwecr
spent for mailings and telemarketing to generate cash for its operations. By lat

Under the Federal Election Commission's recordkeeping rules, how- %2s pre(
ever, expenditures for materials which include reference to a dearly cral hun
identified candidate for federal office must be accounted for as election-
related, either as a direct or in-kind contribution or as an independent NATION
expenditure. Thus, even though the purpose of the mailings was to FEC ID i
generate money for NSPAC, the payments were reported as independent I 1919 Per
expenditures because they mentioned George Bush and/or Michael
Dukakis. { yle

NSPAC was established in 1986 by Elizabeth 1. Fediay who ran the 19 87"88
committee from a bedroom in her home. Her father, Victor, has been i'85.8
employed for many years as a consultant to the Senate Foreign Relations I
Committee. NSPAC's advisory board includes former Joint Chiefs of Staff
chairman Adm. Thomas Moorer, retired Rear Adm. CA. "Mark" Hill and Repubil
former U.S. Sen. Jeremiah Denton (R-Aia) Besides "Americans for Bush," 300 First'
NSPAC sponsored a lesser-known fundraising project in 1988 called the j Washlngt(
"Senate Victory Fund" which made independent expenditures for seven 202/554.'
Republican senatorial candidates: Pete Dawkins (N.J.), Orrin Hatch
(Utah), Chic Hecht (Nev.), Connie Mack (Fla.), Malcolm Wallop (Wyo.) The Re)and Pete Wilson (Calif.). I lican memi

Most of NSPAC's direct mail and telemarketing fundraising was de. funds and
signed and conducted by Response Dynamics Inc. and seven related cratic !fou
companies: American Telephone Marketing Group Inc., The Best Lists Contnb
Inc., American Graphic Design Inc., Mid-America Printing Co., Direct the Club's
Response Data Management Service, Telemarketing Results Inc- and And, the C'
Fulfillment Management Service. i lican lawm

All eight companies are owned by Ronald Kanfer and David Kunko who Sen. Joh
gained their direct mail marketing experience working at another politi- the Cub's
cal direct mail company. Bruce Eberle & Associates. I chairman.

The Kanfer-Kunko companies designed similar direct mal fundraising I and Alan Si
appeals for two other clients which conducted independent expenditure (R-Miss.)
campaigns to promote the presidential candidacies of Bob Dole andJack
Kemp (see American Citizens for Political Action and Conservative Victory REPUBLIC,
Committee). FEC ID: C0X

Response Dynamics retains the names and addresses of people who 300 First St
respond to fundraising solicitations and markets those lists to organiza-
tions seeking to raise financial support for conservative causes, or to Cycle
market goods or services to individuals who have demonstrated their past 1987.88
financial support for conservative causes. 1985-86 c

Bush's campaign filed a formal complaint with the FEC in June, 1988, 1983-84
accusing NSPAC of violaung federal election laws by claiming to poten- 1981-82 5



7- 1990 ALMANAC OFFED&SRL PAC-1.990 Pa 591. murder dal donors in telephone solicitations that 'Aminsu for 99ush" ---stabbing mniasl authorized camxmup Busmhe.Te oil w u teas NSPAC was reaching the peak of its fudrasng activty (the commit.iditures" tee's financial disclosure reports show it raised and spent $6.2 millionVey was between July 1 and mid- October)...rations. By late 1989, the FEC still hadn't completed the eforcememt case thates, how- was precipitated by the Bush campaign's complaint. It was among sev-a clearly eral hundred complaints filed during the 1988 election year.election-
pendent NATIONAL SECURITY PACS was to FEC ID: C00205716 * Elizabeth 1. Fediay, Treas.pendent 1919 Pennsylvania Ave. NW #300 * Washington, D.C. 20036Michael

Cycle cepts Expend,Wtures Contnbutmom Devmcrm Rqemblaumran the 1987-88 10,277,264 10,279,012 100,474 1,000 99,474ias been 1985-86 291,761 268,191 11,450 0 11,450
tiaons

s of Staff
,,fill and Republican Congressional Boosters Club,r Bush," 300 First St. SE
Ald the Washington, D.C. 20003
Or seven 202/554-5056Pflatch

p,,Wyo.) The Republican Congressional Boosters Club was started by Repub-lican members of Congress and major party contributors to 1964 to raiseiAs de- finds and make early contributions to GOP challengers against Demo.i related cratic House and Senate incumbents.ikt Lists Contributing members who pay from $1.000 to $5,000 per yemr can use
Direct the Club's offices, telephones and secretaries when visiting Washitcw,and And, the Club's staff helps members arrange appointments with Repub-lican lawmakers and government officials."lo who Sen. John McCain (R-Ariz.) and Rep. Richard B. Chene (R-Wyo.) arerpoliti- the Club's chainnen and former President Gerald R Ford is its honorarychairman. The executive committee consists of Sens Bob Dole (R-Kan.)Cirajig and Alan Simpson (R-Wyo.) and Reps. Bob Michel (R-11l.) and Trent Lot_nditure (R-Miss.). Ms. Beebe Bourne is the Club's director.

andJack
e Victory REPUBLICAN CONGRESSIONAL BOOSTERS CLUB

FEC ID: C00000810 * Eric F. Stoer, Treas.ple who 300 First St. SE * Washington, D.C. 20003
)rgaluza-es, or to (*ie Recepts Expenditures Contnbutiorm Democrats Repubiwat.their past 1987-88 375,409 395,494 84,500 4,500 80,0001985-86 593.141 543,932 118,500 0 118,500he, 1988. 1983.84 564,508 584,712 151.500 0 151,500:o poten- 1981.82 569,693 539,016 318.500 0 318.500
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Hitting Clinton With Flowers by Wire
Operative Behind Horton Ad to Promote Cal1-ln for 'Intimate' Tlpes

By Howard Kurtz
wu PA p WlW

The Republican operative who brought you the
Willie Horton ad is back, and this time his subject is
Gerinifer Flowers.

Floyd G. Brown, who heads an independent group
promoting President Bush's reelection, plans to air
attack ads next week about Flowers's allegation
that she had a 12-year affair with Arkasas Gov. Bill
Clinton. The ad urges viewers to cl a Nevada num-
ber, set up by Brown. "to bear Flowers's tapes of
their intimate conversations.

The 30- and 60-secodtelevision spots combine
two of the most noteworthy features of the 1992
campaign: new technology (a phone service that the
ad says will cost $4.99 per call) and tabloid sleaze
iFioers first sold her allegatioms to the supermar-
ket magazine Star).

Brown, who has scheduled a news conference this
n'mrng. :- recycling a technique he used with the

L':', ad. tt-.,ng to parlay a modest television buy

THE AIR WARS
into ; fr Iof ,,,rs worth of free publicity (in-
cluding ,irtwles like this one). It Is also a fund-rais-

i.':.. brown said he will make about a 50
-:.:r': on each call and will use the proceeds

"W,!,ht r-ally happened between Bill Clinton and
Gennifer Flowers?" the ad says. "Did he lie about
their affair? Did he try a coverup? Call Ithe number]
and get to know Bill Clinton the way Genifer Flow-
ers did."r Brown said he has bought time on CNN's New
York stations during the Democratic National Con-
vention but would not disclose the cost.

Bush campaign spokeswoman Tone Clarke said
yesterday that "we have absolutely nothing to do
•,Aith Floyd Brown. We have put as much distance
between ourselves and Floyd Brown as legally and
,:'herwise pos!-.hle.... We do not condone it in any
'Aa 't, ,irt not interested in the sleazy stuff at all."

Brown rephed that "the Bush campaign has its
own problerns. If they don't want to engage their
enem. I tand ready to do that." He said the ad was
k'gitiate because "the character of a potential
president of the United States is very important."

Frank Greer, media consulant for Clinton's Dem-
ocratic presidential campaign, said that "this is ex-
actly the kind of sleazy, negative politics that people
In America are sick and tired of. It is the responsi-
btlity of the White House to have this kind of trash
taktrn off the air." Clinton adviser Betsey Wright
called it "despicable" that Brown "is trying to make
money from Gennifer Flowers's lies." noting that
experts hired by two news organiations found the
tapes had been selectively edited.

Clinton, whe acknowledging his marriage has
had troubled ieriods, has repeatedly denied Flow-
ers's allegatio4s.

Bush's 1988 campaign disavowed the Horton ad
but was widely seen as benefiting from its racial
overtones. The ad pictured Horton, a black convict
who raped a white woman while on a furlough pro-
gram under then-Massachusetts Gov. Michael S.
Dukas. the Democratic presidential nominee.
"When we're through, people are going to think that
Wilie Horton is Michael Dukakis's nephew.* Brown
predicted in 16&.

A Federi lection Commision inquiry found
some discussis between a 1988 Bush campaign
official and the producer of the Horton ad but closed
the case without taking action.

Last fall. B4sh dissociated himself from another
Brown ad that assailed Sens. Edward M. Kennedy
(D-Mass.), Joseph R. Biden Jr. (D-Del.) and Alan
Cranston (>-Calif.) during the Clarence Thomas
confirmation battle.

Brown, who once worked for the preidential
campaign of Sen. Robert J. Dole (R-Kan I I- I,,'k

c-ha:rrmn of the Pre':'nal Victor) C : a ', a
poihtical action cormttee that hopes to raise $8
millhon this year through direct mail. He also raise.
money under the name Citizens for Bush, telling
donors in a letter this month. "I am hoping to launch
a project that could affect the entire election ..
This is a highly confidential, very sensitive projec!"

Bobby Burchfield, the Bush campaign's general
counsel, has asked Brown in a letter to "immediately
cease" soliciting money under those names "or any
snular designation that raises the possibihty of con-
fusing your efforts with those of Bush-Quayle '92."
BurcMield also disavowed any link ki letters to
Brown's donors, identified through FEC records.
Brown said his mailings make clear that he Is not
part of the Bush campaign.

While the White House has been trying to make
family values a prime issue, one GOP strategist pre-
dicted the ad will backfire. "The public doesn't un-
derstand this independent-expenditure business," he
said. "It looks like the Republicans are taking a
cheap shot."

The allegations by Flowers, a nightclub singer
and former Arkansas state employee, disrupted
Clinton's campaign before the New Hampshire pri-
mary. At a news conference, she played excerpts of
what she said were taped phone conversations be-
tween her and Clinton, but never released copies.

Clinton said Flowers was just a "frindly acquain-
tance." He in effect confiried that his voice was on
the tapes by apologizing to New York Gov. Mario
M. Cuomo (D) for having said that Cuomo "acts like"
a member of the Mafia.

The Brown ad includes a clip of Flowers saying.
"Listen to the tape excerpts. Judge for yourself if
this is the way a man talks to a woman that is just a
friendly acquaintance."
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HEADLINE: NOW, A PAC JUST FOR GOP CHALLENGERS

BYLINE: BY CAROL MATLACK

BODY:
With Republicans grousing about political action ccmmiittees' (PACs)

contributing to Democratic congressional incumbents, it's no surprise someone
has started a PAC exclusively for Republican challengers.

But the new group, the Republican Challengers C!urmnittee, has picked a
'C' surprising target for its first major effort. It recently announced plans for a

$ 1 million independent expenditure campaign against David Duke, a member of the
Louisiana Senate and one of two Republicans running against Democratic Sen. J.
Bennett Johnson in the Oct. 6 primary. If a candidate wins a majority, he is
elected; if not, the two top candidates oppose each other on Nov. 6.

"We have never said that we won't be involved in contested primaries," said
Floyd G. Brown, the connnittee chairman, explaining the decision to oppose Duke.
"David Duke is bad for the Republican Party, for the conservative movement,*
Brown said. Duke, a former leader of the Ku Klux Klan, "bastardizes our

* message," Brown said. "It's absolutely imperative that this man be stopped."

Brown said the ccn ittee is preparing a direct-mail blitz against Duke and
will start running an anti-Duke television spot on Louisiana stations in
mid-August. The advertisement was produced by Larry McCarthy, producer of the
infamous Willie Horton TV spot in the 1988 presidential race. Brown, a
political consultant who now lives in Woodinville, Wash., was a consultant to
the National Security PAC, which paid for the Horton ad as part of an
independent expenditure campaign supporting George Bush.

There are other connections between the National Security PAC and the
Republican Challengers Commuittee, which Brown established last December. All
five members of the commnittee's board of directors are professional consultants,
and most of them were involved with the National Security PAC. Like that PAC,
the committee expects to make independent expenditures - - which by law cannot be
coordinated with candidates' official campaign cohmittees - - rather than direct
contributors to candidates. And the commnittee is relying heavily on Response
Dynamics Inc. of Vienna, Va., and a group of affiliated firms that ran the

National Security PAC direct-mail and telemarketing operations in 1988.

The committee's fund raising so far has been meager. As of May 31, Federal
Election Commnission (FEC) records show, the group had raised $ 55,356, had spent
$ 46,433 and had $ 62,156 in debts. Virtually all of its expenditures and debts
were for services provided by the Response Dynamics companies; the co-mittee
reported no spending for or against candidates. Brown said that most of the

LEXIS NEXISW LEXlSNEXSWM, LXISON-EXISW
Services of Mead Data Centra, Inc.
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spending so far hat; been for direct-mail "prospecting" and that he expects
contributions to soar after the group launches its ad against Duke.

Brown is billing the committee $ 1,000 a month for his services. Craig
Shirley, an Alexandria (Va.) consultant who serves on the group's board, has
been paid $ 4,000 in professional fees, and Brown said that if other board
members provide services, they will receive "reasonable" compensation as well.

But Shirley said that the group's directors don't expect to profit from the
operation. "our dedication to our principles supersedes our greed for money,"
he said.

Independent expenditure efforts aren't always popular with the candidates
they purpot to help, because they can draw away donations that otherwise might
have gone directly to candidates. In 1988, Bush's campaign complained to the
FEC that the National Security PAC was raising money by misrepresenting itself
as Bush's official campaign committee.

"Oh, no," groaned Jan W. Baran, legal counsel to the National Republican
Senatorial Committee and the National Republican Congressional Committee, when
he heard that former National Security PAC operatives were running the
Republican Challengers Committee. But, Baran said that he hasn't heard any
complaints about the group from the Republican operatives. "The Republican
Challengers Committee is not on the radar screen at this time," he said.
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teo in the nation (CHARLOTTE OBSEvR, 3/30).
SILBER: BU pres. John Silber, who Gome reports hadmentioned as apossible P rv, said he spoke with "a personclaiming to be part of Ross Perot's organization ... I did notknow anything of his relation to the Perot organization ... IfRoss Perot wanted me as his running mate, he would call medirectly" (DALLAS MORNING NEWS, 3/31). A Perot spokesperson inDallas denied the reports as well (L.A. TIMES, 3/31).QUOTABLE, NOTABLE: GOP strategist Ed Rollins: Perot "canwreak havoc on the whole political process" (HOUSTON CHRONICLE,3/30). Berkeley's Nelson Polsby: "He's wasting his money. He'snever held public office in his life and therefore totallyunqualified to be president" (USA TODAY, 3/31). W. POST

editorial praises his highlighting the deficit: "He is notducking the number one serious issue" (3/31). POST's John Mintzexamines the growing Perot phone bank operation (3/31). USATODAY notes his 800 number got 54,000 calls after his 3/29
appearance on "60 Minutes" (3/31).

TV: '80 candidate John Anderson: "He might even have themeans to stage his own convention. It seems to me he'd be wise_to do that. To assemble a cast of some of the most distinguishedpeople in the country willing to speak out in support of hisC candidacy. Particularly people that are experts in variousareas; education, the environment, fiscal and budget policy.0, Have those speak in his behalf at a convention, competing as itwere, with the major parties. If he seems to be capable of doingthat, then I think his candidacy will take on new credibility andhe will take on new stature" (CNN, 3/30). NBC, CBS, CNN reportedStockdale's selection. Stockdale was interviewed on NBC's"Today." On being on the fall ticket: "That's up to Ross -- Idon't count on that." On Perot: "He's had an impeccable lifeT' that would withstand any sort of scrutiny" (3/31).

*8 CUOMO: SPECULATION MILL CRANKS UP OVER CA TRIP
ALBANY TIMES-UNION's Tom Precious notes Cuomo's "rareovernight trip" to CA 4/10-11, "where he will speak to fund-e raisers" and the CA Dem convention. The trip comes 3 days afterthe NY primary; should Brown "do well against Bill Clinton ...C" speculation will intensify over the chances for a brokered

national convention, in which Cuomo or some other party leadercould emerge as the eventual nominee." Some CA Dems "who havebacked Cuomo's [WH] ambitions theorize that (he] may be trying torally -- or at least maintain -- support in case the conventionis deadlocked." L.A. $-raiser/DNC exec. board member RosilandWyman: "We're stunned. We've tried to get him out here many,many times. It's a very interesting time to be coming." Understatutes "recently changed under a court order," the CA Sec/Statecan add a candidate to the ballot as late as 4/4 (3/31).
*9 BUSH: THEY'RE BAAAAAAACK -_ WILLIE HORTON ROUND II?

The Presidential Victory Cte a conservative group thatproduced tHe WilliHorton ads in '88, announced the formation ofan independent cmte that plans to spend $10M on attack ads topromote Bush's re-election. PVC chair Floyd Brown "said theirshould be plenty of grist for negative advertising$$ if Clintonwins the Dem nomination: "Every time I pick up the morningnewspaper, I feel like a kid in a candy store. The fact is thathe is just very vulnerable ... It's not just Gennifer Flowers.



"6not just the S&L deals. It's not just that he smoked
iljuana ... There are so many things that it just
,umulates." The Bush-Quayle camp released a hand-writtenattar to Brown, complaining about his use of the name "Citizensor Bush" in some of his fund-raising literature. Brown said thevc "will be careful to abide by the election laws and will avoid.ny contact with the Bush campaign." Bush had similarly objected:o '88 efforts of the Nat'l Security PAC -- PVC's predecessor --)ut a FEC report released earlier this year "found evidence;uggesting" a Bush camp official "had a secret role in planning:he Willie Horton ads" (Demick, PHILA. INQUIRER, 3/31). ABC's

.nn Compton: "Nothing sells better politically these days than-he anti-government sentiment sweeping the nation's voters.
3resident Bush taps those sentiments every chance he gets."
-ompton also reported Floyd Brown was again campaigning as a)rivate citizen for the re-election of Bush: "Bush plans to wrap
ill this anti-government sentiment into one major address thisreek demanding reform and he wants to be part of it. ... This."ear he calls himself 'the ally of change fighting against the
Aefenders of the status quo'" (3/31). NBC's Jim Miklaszewski:
4 1ou know George Bush protests too much. He says he may want to.n a clean campaign, but if Bill Clinton becomes the Democratandidate this campaign will turn ugly or uglier in a big hurry."ideo of Willie Horton ad. Milklaszewski: "In the category forpolitical attack ads this one could have won an Oscar ... It's
creator is gearing up to do it again, this time to Bill Clinton."
loyd Brown: "Every time I pick up the morning newspaper I feel
ke a kid in a candy store. He is very vulnerable." Damtrategist Bob Squier: "This is going to be the toughest

e.lection that we have ever seen in American politics" ("Today,"NBC, 3/31). CBS' Bill Plante: "At the same time that the White
fbuse was disavowing the outside effort on the one hand, a (WH]official was telling reporters about the campaign Mr. BushThtends to run. ... The president won't attack Clinton's
caracter, but, said the official, the president will simply let
-thers worry about that" (CBS, 3/31).

*10 BUCHANAN: BACK ON THE CAMPAIGN TRAIL
ON Declaring himself "tanned, rested and ready," Buchanan said
he would return to the campaign trail after a two week hiatus.But he declined to attack Bush, turning his "biting remarks" toCongress instead (N.Y. TIMES, 3/31). He singled out Rep. Stephen
Solarz (D-NY), calling him the "check-kiting Marco Polo ofCapitol Hill" to emphasize the state of a Dem-controlled Congress
(Richard Sisk, N.Y. DAILY NEWS, 331). Although maintaining his
candidacy, Buchanan "had lots of advice on how Mr. Bush can servethe GOP cause and strengthen his candidacy." He said Bush had a
"golden" opportunity because Congress has never been held ingreater contempt (Ralph Hallow, W. TIMES, 3/31). Buchanan
spokesperson Greg Mueller "said the campaign's focus would be
pulling Bush to the right rather than defeating him for thenomination": "We'll focus on the differences between where Bush
is taking the Republican Party and the country and where Pat
Buchanan would take them" (John Yang, W. POST, 3/31). Bush campspokeswoman Torie Clarke maintained that Buchanan's return is
"largely irrelevant": "We are going to continue doing what we'vebeen doing all year long: campaigning hard in all states andwinning all the primaries." Buchanan plans to spend time in WI
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SORRY STATE

Democratic presidential aspirants have gone on record as a single voice
favoring statehood for the District of Columbia. A story yesterday in The
Washington Times quoted a White House spokeswoman as saying the administration
hadnt taken a position on Delegate Eleanor Holmes Norton's bill to create a
small federal enclave surrounded by a new state.

V "That indicates a retreat by the president from his former position that he
would veto any statehood legislation," said Howard Phillips, president of the
Conservative Caucus, vho has followed the statehood issue since 1978. For some

-~ time, Mr. Phillips, group had a full-time staffer organizing opposition around
the country on the issue. "1A position for statehood is not going to be a winner
in Republican circles," Mr. Phillips said. "I'm sure that when Pat Buchanan
announces for the nomination, he will let it be known that he is paying close
attention to that issue."

Mr. Phillips said he has just sent of f a letter to Rep. Thomas Bliley,
Virginia Republican, ranking minority member of the House D.C. C0"unittee. In
the letter, Mr. Phillips urged defeat of the Norton bill and said Congress
could not reject the oversight authority on the federal city imposed by the
framers of the Constitution.

"White House strategists, ever alert to the politically correct position,
will no doubt take corrective action on this troubling retreat from the veto
pledge," Mr. Phillips predicted.

In other reaction, Rep. Dana Rohrabacher, California Republican, continued
his strong objections to the statehood effort. "If they want to vote for their
own members of Congress, then D.C. should be ceded back to Maryland," he said.
"Let 'em vote for Maryland's legislators. The argument that D.C. should be a
state because it is larger than three existing states is ridiculous. I
represent Los Angeles County, which is bigger than 42 states. We haven't pushed
for statehood, but if it's right for D.C., then maybe we should advocate it for
LA County."

HELPING HAND

Thanks and a tip of the helmet to the Beltway Irregular and Capitol Hill
staffer who spotted Rep. Neil Abercrombie, bearded Hawaii Democrat, in a recent
confrontation with a tourist couple. Mr. Abercrombie, in casual attire, was
standing on a sidewalk near the Capitol one recent evening when the
out-of-towners approached. They eyed him and he apparently felt recognized,
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so he walked over and put out his hand to greet them. The gent, who had heard
about such people on the streets of Washington, reached in his pocket and popped
a dollar bill into the congressman's outstretched palm.

"What is this?" Mr. Abercrombie demanded. Silence reigned. Then,
realizing he had been mistaken for a bum, r. Abercrombie let the turistas know
who he was and stormed angrily off into the encroaching gloom.

"Sounds weird to me. He didn't mention anything about it," a spokesman for
Mr. Abercrombie said.

SECRET WEAPON

When you look at all the big guns that were lined up against David Duke,
it's a wonder the guy got even 2 percent of the vote in Louisiana. In addition
to a SWAT team rumored to have been sent in by the White House, Mr. Duke also
faced fire from a gang of media wizards known as the "Independent Expenditure
Guys."

Never heard of them? Sure you have, you just don't know it.

They're the same gang that cooked up the famous Willie Horton commercial
that put a lid on the Massachusetts Miracle and became the most talked-about
attack since Pearl Harbor.

'- They're also responsible for the "Who Will Judge the Judge?" commercial that
slammed Ted Kennedy as unfit to participate in the nominating process for
Justice Clarence Thomas.

So who are these guys? Larry McCarthy, GOP television guru; Craig Shirley,
mastermind of numerous political and public relations campaigns; Tony Fabrizio,
top Republican pollster and political consultant; and Floyd Brown, chairman of
the Republican Challengers Committee.

-h
The ad was paid for through a personal contribution from Ron Kanfer,

.17 president of Response Dynamics. So who's next in their sights? "Actually,
we're hoping Cuomo runs for president," Mr. Shirley said. Why? "Because we'll

71hand him his lungs."

WHERE TO PUT HIM

President Bush, who's always laughed it off publicly when he gets stung by
Garry Trudeau's "Doonesbury" comic strip, apparently can't laugh so easily at
the current grilling his vice president is undergoing. Yesterday, in a
teleconference with the Southern Newspaper Publishers Association, Mr. Bush
offered a bit of advice on running newspapers. "I might start by recommending
that you put Doonesbury in the obituary section," Mr. Bush said.

Mr. Trudeau's interest in drug issues dates at least to 1978, according to
a Beltway Irregular who faxed us a news account from the time. The story notes
that Mr. Trudeau contributed panels of his original "Doonesbury" cartoons to an
auction held in support of the National Organization for the Reform of Marijuana
Laws. The event was held on the lawn of Hugh Hefner's West Coast Playboy
mansion.
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FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20*43

October 8, 1992

Carol Darr
Democratic National Committee
430 South Capitol Street
Washington,DC 20003

RE: MUR 3638

Dear Ms. Darr:

This letter acknowledges receipt on October 5, 1992, of
your complaint alleging possible violations of the Federal
Election Campaign Act of 1971, as amended ("the Act"), by
Response Dynamics, Inc., Direct Response Data Management
Service, American Telephone Marketing Group, Inc., The Best
Lists, Inc., American Graphic Design Inc., Mid-America Printing
Co., Fulfillment Management Services, National Security
Political Action Committee and Elizabeth I. Fediay, as
treasurer, the Republican Challengers Committee, and Robert E.
Miller, Jr., as treasurer, Presidential Victory Committee and
Robert Miller, as treasurer and Floyd Brown. The respondents
will be notified of this complaint within five days.

You will be notified as soon as the Federal Election
Commission takes final action on your complaint. Should you
receive any additional information in this matter, please
forward it to the Office of the General Counsel. Such
information must be sworn to in the same manner as the original
complaint. We have numbered this matter MUR 3638. Please refer
to this number in all future correspondence. For your
information, we have attached a brief description of the
Commission's procedures for handling complaints.

Sincerl

Jonathan A. Bernstein
Assistant General Counsel

Enclosure
Procedures



FEDERAL ELECTION COMMISSION
WASHINGTON D C -12063

October 8, 1992

Response Dynamics, Inc.
Ronald Kanfer, President
2070 Chain Bridge Road
Suite 400
Vienna, VA 22182

RE: MUR 3638

Dear Hr. Kanfer:

The Federal Election Commission received a complaint which
indicates that Response Dynamics, Inc. ("Corporation") may have
violated the Federal Election Campaign Act of 1971, as amended
("the Act"). A copy of the complaint is enclosed. We have
numbered this matter MUR 3638. Please refer to this number in
all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against the Corporation
in this matter. Please submit any factual or legal materials
which you believe are relevant to the Commission's analysis of
this matter. Where appropriate, statements should be submitted
under oath. Your response, which should be addressed to the
General Counsel's Office, must be submitted within 15 days of
receipt of this letter. If no response is received within 15
days, the Commission may take further action based on the
available information.

This matter will remain confidential in accordance with
2 U.S.C. S 437g(a)(4)(B) and S 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



Response Dynamics, Inc.
Ronald Kanfer, President
Page 2

if you have any questions, please contact Richard M.
Zanfardino, the staff member assigned to this matter, at (202)
219-3690. For your information, we have enclosed a brief
description of the Commission's procedures for handling
complaints.

Sincerely

Jonathan A. Bernstein
Assistant General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement



FEDERAL ELECTION COMMISSION
WASHINCTON, OC 20463 October 8, 992

Direct Response Data Management Service
Roantd Kanfer. Vice President
2070 Chain Bridge Road
Suite 400
Vienna, VA 22182

RE: MUR 3638

Dear Mr. Kanfer:

The Federal Election Commission received a complaint which
indicates that Direct Response Data Management Service
(*Company") may have violated the Federal Election Campaign Act

of 1971, as amended ("the Act"). A copy of the complaint is
enclosed. We have numbered this matter MUR 3638. Please refer
to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against the Company in
this matter. Please submit any factual or legal materials which
you believe are relevant to the Commission's analysis of this
matter. Where appropriate, statements should be submitted under
oath. Your response, which should be addressed to the General
Counsel's Office, must be submitted within 15 days of receipt of
this letter. If no response is received within 15 days, the
Commission may take further action based on the available
information.

This matter will remain confidential in accordance with
2 U.S.C. 5 437g(a)(4)(B) and 5 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



Direct Response Data Management Service
Ronald Kanfer, Vice President
Page 2

If you have any questions, please contact Richard H.

zanfardino, the staff member assigned to this matter, at (202)

219-3690. For your information, we have enclosed a brief

description of the Conission's procedures for handling

complaints.

onathan A. Bernstein

Assistant General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement



FEDERAL ELECTION COMMISSION
WASHINGTON. D C 2O,*3

October 8, 1992

American Telephone Marketing Group, Inc.
2070 Chain Bridge Road
Suite 400
Vienna, VA 22182

RE: MUR 3638

Dear Gentlemen:

The Federal Election Commission received a complaint which
indicates that American Telephone marketing Group, Inc.
("Corporation") may have violated the Federal Election Campaign
Act of 1971, as amended ("the Act"). A copy of the complaint is
enclosed. We have numbered this matter MUR 3638. Please refer
to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against the Corporation
in this matter. Please submit any factual or legal materials
which you believe are relevant to the Commission's analysis of
this matter. Where appropriate, statements should be submitted
under oath. Your response, which should be addressed to the
General Counsel's Office, must be submitted within 15 days of
receipt of this letter. If no response is received within 15
days, the Commission may take further action based on the
available information.

This matter will remain confidential in accordance with
2 U.S.C. S 437g(a)(4)(B) and 5 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



American Telephone Marketing Group, Inc.
Page 2

if you have any questions, please contact Richard N.
zanfardino, the staff member assigned to this matter, at (202)
219-3690. For your information, we have enclosed a brief
description of the Commission's procedures for handling
complaints.

Sincerely,

Jonathan A. Bernstein
Assistant General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement



1. FEDERAL ELECTION COMMISSION
WASHINGTON, DC 20463

October 8, 1992

The Best Lists, Inc.
2070 Chain Bridge Road
Suite 400
Vienna, VA 22182

RE: MUR 3638

Dear Gentlemen:

The Federal Election Commission received a complaint which
indicates that the Best Lists, Inc. ("Corporation") may have
violated the Federal Election Campaign Act of 1971, as amended
("the Act"). A copy of the complaint is enclosed. we have
numbered this matter MUR 3638 .Please refer to this number in
all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against the Corporation
in this matter. Please submit any factual or legal materials
which you believe are relevant to the Commission's analysis of
this matter. Where appropriate, statements should be submitted
under oath. Your response, which should be addressed to the
General Counsel's office, must be submitted within 15 days of
receipt of this letter. If no response is received within 15
days, the Commission may take further action based on the
available information.

This matter vill remain confidential in accordance with
2 U.S.C. 5 4379(a)(4)(B) and 5 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



The Best Lists, Inc.
Page 2

If you have any questions, please contact Richard 1.

Zanfardino, the staff member assigned to this matter, at (202)

219-3690. For your information, we have enclosed a brief

description of the Commission's procedures for handling

complaints.

Sincerely,

onathan A. Bernstein
Assistant General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement



IBM FEDERAL ELECTION COMMISSION
WASHINCTON. DC 204l6)

October 8,1992

American Graphic Design Inc.
2070 Chain Bridge Road
Suite 400
Vienna, VA 22182

RE: MUR 3638

Dear Gentlemen:

The Federal Election Commission received a complaint which
indicates that American Graphic Design Inc. ("Corporation") may
have violated the Federal Election Campaign Act of 1971, as
amended ("the Act"). A copy of the complaint is enclosed. we
have numbered this matter MUR 3638. Please refer to this number
in all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against the Corporation
in this matter. Please submit any factual or legal materials
which you believe are relevant to the Commission's analysis of
this matter. Where appropriate, statements should be submitted
under oath. Your response, which should be addressed to the
General Counsel's Office, must be submitted within 15 days of
receipt of this letter. If no response is received within 15
days, the Commission may take further action based on the
available information.

This matter will remain confidential in accordance with
2 U.S.C. S 437g(a)(4)(B) and 5 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



American Graphic Design Inc.
Page 2

If you have any questions, please contact Richard H.

Zanfardino, the staff member assigned to this matter, at (202)

219-3690. For your information, we have enclosed a brief

description of the Commission's procedures for handling
complaints.

Sincerely,

onathan A. Bernstein
Assistant General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement



FEDERAL ELECTION COMMISSION
WASHINGTON. D C '0463

October 8, 1992

Fulfillment Management Services
1150 International Pkwy
Fredericksburg, VA 22405

RE: MUR 3638

Dear Gentlemen:

The Federal Election Commission received a complaint which
indicates that Fulfillment Management Services (*Company") may
have violated the Federal Election Campaign Act of 1971, as
amended ("the Act"). A copy of the complaint is enclosed. We
have numbered this matter MUR 3638. Please refer to this number
in all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against the Company in
this matter. Please submit any factual or legal materials which
you believe are relevant to the Commission's analysis of this
matter. Where appropriate, statements should be submitted under
oath. Your response, which should be addressed to the General
Counsel's Office, must be submitted within 15 days of receipt of
this letter. If no response is received within 15 days, the
Commission may take further action based on the available
information.

This matter will remain confidential in accordance with
2 U.S.C. 5 437g(a)(4)(B) and S 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



Fulfillment management Services
Page 2

if you have any questions, please contact Richard H.

Zanfardino, the staff member assigned to this matter, at (202)

219-3690. ror your information, we have enclosed a brief

description of the Commission's procedures for handling
complaints.

erely, 
-

/

than A. Ae ein
Assistant General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement



FEDERAL ELECTION COMMISSION
WASHINCTON. DC 20463

October 8, 1992

Elizabeth I. Fediay, Treasurer
National Security Political Action Committee
3200 Morrison Street, NV
Washington, DC 20015

RE: MUR 3638

Dear Ms. Fediay:

The Federal Election Commission received a complaint which
indicates that the National Security Political Action Committee("Committee") and you, as treasurer, may have violated the
Federal Election Campaign Act of 1971, as amended ('the Act').
A copy of the complaint is enclosed. We have numbered this
matter NUR 3638. Please refer to this number in all future
correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against the Committee and
you, as treasurer, in this matter. Please submit any factual or
legal materials which you believe are relevant to the
Commission's analysis of this matter. Where appropriate,
statements should be submitted under oath. Your response, which
should be addressed to the General Counsel's Office, must be
submitted within 15 days of receipt of this letter. If no
response is received within 15 days, the Commission may take
further action based on the available information.

This matter will remain confidential in accordance with
2 U.S.C. S 437g(a)(4)(B) and S 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



Elizabeth I. rediay, Treasurer
National Security Political Action Committee
Page 2

if you have any questions, please contact Richard N.

Zanfardino, the staff member assigned to this matter, at (202)

219-3690. ror your information, we have enclosed a brief

description of the Commission's procedures for handling
complaints.

4Sincerel

athan A. Bernstein
Assistant General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement



FEDERAL ELECTION COMMISSION
WASHINGTON. DC V0463

October 8, 1992

Presidential Victory Committee
Robert Killer, Treasurer
38 Ivy Street, SS
Suite A
Washington, DC 20003

RE: MUR 3638

Dear Mr. Miller:

The Federal Election Commission received a complaint which
indicates that the Presidential Victory Committee (*Committee")
and you, as treasurer, may have violated the Federal Election
Campaign Act of 1971. as amended ("the Act"). A Copy of the
complaint is enclosed. We have numbered this matter MUR 3638.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against the Committee and
you, as treasurer, in this matter. Please submit any factual or
legal materials which you believe are relevant to the
Commission's analysis of this matter. where appropriate,
statements should be submitted under oath. Your response, which
should be addressed to the General Counsel's office, must be
submitted within 15 days of receipt of this letter. If no
response is received within 15 days, the Commission may take
further action based on the available information.

This matter will remain confidential in accordance with
2 U.S.C. 5 437g(a)(4)(B) and 5 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. if you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



Presidential Victory Committee
Robert Miller, Treasurer
Page 2

If you have any questions, please contact Richard N.
Zanfardino, the staff member assigned to this matter, at (202)
219-3690. For your information, we have enclosed a brief
description of the Comission's procedures for handling
complaints.

Sincerely,

Jonathan A. Bernstein
Assistant General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement



FEDERAL ELECTION COMMISSION
WASHINGTON, 0 C 20463

October 8, 1992

Floyd Brown
2020 Pennsylvania Avenue
Suite 322
Washington, DC 20006

RE: MUR 3638

Dear Mr. Brown:

The Federal Election Commission received a complaint which
indicates that you may have violated the Federal Election
Campaign Act of 1971, as amended ("the Act"). A copy of the
complaint is enclosed. We have numbered this matter MUR 3638.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against you in this
matter. Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this
matter. Where appropriate, statements should be submitted under
oath. Your response, which should be addressed to the General
Counsel's Office, must be submitted within 15 days of receipt of
this letter. If no response is received within 15 days, the
Commission may take further action based on the available
information.

This matter will remain confidential in accordance with
2 U.S.C. S 437g(a)(4)(B) and 5 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



Floyd Brown
Page 2

If you have any questions, please contact Richard i.
Zanfardino, the staff member assigned to this matter, at (202)
219-3690. For your information, we have enclosed a brief
description of the Commission's procedures for handling
complaints.

Sincerely,

han A. Bernstein
Assistant General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement



FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463

October 9t 1992

Robert E. Miller, Jr., Treasurer
Republican Challengers Committee
450 A Street, 2nd Floor
San Diego, CA 92101

RE: MUR 3638

Dear Mr. Miller:

The Federal Election Commission received a complaint which
indicates that the Republican Challengers Committee
("Committee") and you, as treasurer, say have violated the
Federal Election Campaign Act of 1971, as amended (*the Act").
A copy of the complaint is enclosed. We have numbered this
matter MUR 3638. Please refer to this number in all future
correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against the Coumittee and
you, as treasurer, in this matter. Please submit any factual or
legal materials which you believe are relevant to the
Commission's analysis of this matter. Where appropriate,
statements should be submitted under oath. Your response, which
should be addressed to the General Counsel's Office, must be
submitted within 15 days of receipt of this letter. If no
response is received within 15 days, the Commission may take
further action based on the available information.

This matter will remain confidential in accordance with
2 U.S.C. S 437g(a)(4)(B) and 5 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone nuaber of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



Robert Z. Miller, Jr., Treasurer
Republican Challengers Committee
Page 2

If you have any questions, please contact Richard N.
Zanfardino, the staff member assigned to this matter, at (202)
219-3690. For your information, we have enclosed a brief
description of the Commission's procedures for handling
complaints.

Sincerely,

oahan A. Bernstein
Assistant General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement



FEDERAL ELECTION COMMISSION
WASHINGTON. 0 C -0-3

October 9, 1992

Mid-America Printing Co.
1150 International Pkwy.
Fredericksburg, VA 22405

RE: MUR 3638

Dear Gentlemen:

The Federal Election Commission received a complaint which
indicates that Mid-America Printing Co. ("Company") may have
violated the Federal Election Campaign Act of 1971, as amended
("the Act"). A copy of the complaint is enclosed. We have
numbered this matter HUR 3638. Please refer to this number in
all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against the Company in
this matter. Please submit any factual or legal materials which
you believe are relevant to the Commission's analysis of this
matter. Where appropriate, statements should be submitted under
oath. Your response, which should be addressed to the General
Counsel's Office, must be submitted within 15 days of receipt of
this letter. If no response is received within 15 days, the
Commission may take further action based on the available
information.

This matter will remain confidential in accordance with
2 U.S.C. S 437g(a)(4)(B) and 5 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



Mid-America Printing Co.
Page 2

If you have any questions, please contact Richard i.
Zanfardino, the staff member assigned to this matter, at (202)
219-3690. For your information, we have enclosed a brief
description of the Commission's procedures for handling
complaints.

Sincerely,

nathan A. Bernstein
Assistant General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement



Wui . mP.C.
5150 0 O -USU 3 10?

McLEAN. VoWNIZA So 00-888
TYLapONE (7031360-5070

WILLIAM J OLSON P1701 | 869| M 0 *Too"
. 
soSW.

IOC VA i IT, 4"0
JOHN 8 MILES WASI@a0 '. S.l8lOCm Os-aso

IOC MO0 OP COUNSCLI 1ELavPMSWE Iami 3a-@O

OILMAN & PANGIA

tOF COUNSELI

October 27, 1992

General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Attention: Jonathan A. Bernstein, Esquire
Assistant General Counsel

Re: Presidential Victory Committee,
Robert E. Miller, Jr.,
Treasurer. et al.: MUR 3638

Dear Sir:

This firm represents Presidential Victory Committee ("PVC")
and Robert E. Miller, Jr., as Treasurer of PVC (collectively
referred to herein as "PVC Respondents'), in the above-referenced
matter. By letters dated October 8, 1992, which we are advised
were received by the PVC Respondents on or about October 12,
1992, you indicated that the Federal Election Commission (*FEC*)
had received a complaint indicating that the PVC Respnets may
have violated the Federal Election Campaign Act of 1971 ("FECA"),
and you invited their response within 15 days of receipt of your
letters. Enclosed is the Statement of Designation of Counsel,
signed by Robert E. Miller, Jr., as Treasurer for the
Presidential Victory Committee,, designating the undersigned as
counsel in this matter, in accordance with your instructions.

We expect, in accordance with the law and your letter of
October 8, 1992, that this matter will remain confidential, and
we expressly request that it remain confidential.

This matter was instituted following the submission of a
"Complaint" (dated October 2, 1992) by representatives of the
Democratic National Committee ("DNCO). The Complaint directly
accuses PVC of no wrongdoing whatsoever. PVC's name was not even
included in the caption of the Complaint as a target of the DNC's
charges, and there are no specific paragraphs of the Complaint
alleging any violations of the Federal Election Campaign Act, or
any other law, by PVC. Nevertheless, the Complaint references a
prior DNC complaint claiming that PVC is affiliated with another



committee, and the FEC sent the Complaint to the PVC Respondents
for response.

With respect to the accusation that PVC is affiliatei with
another political committee, Republican Challengers ComnittAe
("RCC"), this is the same allegation that was lodged against PVC
in KUR 3578, to which PVC has already responded, through this
office, in our letter of response dated September 2, 1992.

As we stated in our September 2, 1992, response, there is no
affiliation between RCC and PVC, and we believe that the relevant
FEC records indicate that RCC has been dormant and inoperative
during the 1992 election cycle, and has acted only to report to
the FEC and to attempt to retire its debt, which debt was
incurred in connection with previous elections.

The affiliation charge is based upon the fact that RCC and
PVC both have the same individual (Floyd Brown) as Chairman and
employ the same individual (Robert E. Miller, Jr.) as Treasurer.
But that does not establish affiliation. As we previously
advised in our response in MUR 3578, Mr. Miller is an accountant
who serves as Treasurer of several political committees that are
not affiliates, and Mr. Brown is, and has been, involved with
various organizations that are not affiliated. There is no bar
against an individual being involved in two separate political
committees. And this is particularly so where the two
organizations are not involved at the same time in similar
activity. Obviously, RCC and PVC are separate organizations,
with separate legal existence, separate activities, and separate
personnel, and the mere fact that the founder and treasurer of
the two organizations are the same is not enough to cause the two
organizations to be deemed affiliated.

Despite the identity of certain personnel in both PVC and
RCC as alleged by the DNC, the two committees obviously were
formed for different purposes during different time periods, and
they should not be considered as "affiliated" within the
intendment of the Regulations. Indeed, we submit that there are
no reasonable grounds for any finding of affiliation. As the DNC
undoubtedly realizes, RCC is dg facto non-operational, except for
its debt-retirement program.

We submit, as we stated in our response in MUR 3578, that an
examination of the criteria set forth at 11 CFR section
110.5(g)(4)(ii), which the FEC would normally consider in
determining whether affiliation between two organizations exists,
fails to produce a single factor supporting the DNC's charge of
affiliation between PVC and a dormant committee. The fact of the
matter is that there is no affiliation between RCC and PVC, and
the DNC's belief to the contrary is false.
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Our client would respectfully request that the Complaint be
dismissed insofar as it is construed as invevi an A bkt =

against PVC. aMd that the We be dis-auraged adivia a
further repetitive matters in the future.

Thank you for your consideration of our position in this
matter.

Sincerely yours,

Willia Olo

Enclosure

WJO:mjm

cc: Presidential Victory Committee



STATEMENT OF DESIGNATION OF COUNSEL

N4UR 3638

NAME OF COUNSEL: William J. Olson; John S. Miles

William J. Olson, P.C.ADDRESS:

8180 Greensboro Drive, Suite 1070

McLean, Virginia 22102-3823

TELEPHONE:( 703 ' 356-5070

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and other

communications from the Ccmmission and to act on my behalf

before the Commission.

October 23, 1992

Date

RESPONDENT'S NAME:

ADDRESS:

Signature 
Commtte

Presidential Victory Committee

38 Ivy Street, S.E., Suite A

Washington, D.C. 20003

TELEPHONE: HOME( )

BUSINESS(202 546-1992
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STATEmNT OF DESTGNkTION OF COUNSEL

NAME OF COUNSEL: Paul K. Sullivan

ADDRESS: The Sinaletary Mansion

1565 The Alameda

San Jose. CA 95126

TELEPHONE: (.UM) 971-1340 2

The above-named individual is hereby designated as my..

counsel and is authorized to receive any notifications and""

other communications from the Commission and to act on my

behalf before the Commission.

Datesintr

RESPONDENT'S NAME: National Security PAC

ADDRESS: 3200 Morrison Street. NW

Washington. DC 20015

TELEPHONE: HOKE( _)

BUSINESS (2.2) 785-1935
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October 29, 1992

HAND DELIVERED

Jonathan A. Bernstein
Assistant General Counsel
Federal Election Commission
999 E Street, NW
Washington, DC 20463

Attention: Mr. Richard M. Zanfardino

Re: MUR 3638

Dear Mr. Bernstein:

This office represents the following entities in
MUR 3638:

Response Dynamics, Inc.
Direct Response Data Management Service
American Telephone Marketing Group, Inc.
The Best Lists, Inc.
American Graphic Design, Inc.
Mid-America Printing Co.
Fulfillment Management Services, Inc.

Enclosed are the appropriate designation of counsel forms for
each entity.

On behalf of the above-mentioned respondents, I request
an extension of time to and including November 23, 1992 to
respond to the Democratic National Committee's complaint.

Please advise me as soon as possible concerning the
request for an extension of time.

Very truly yours,

William H. Schweitzer
WHS/rch
Enclosures (as noted)

C AND. OHMO CWM U2 ) 22cv. COLOADO H3u1r1TVH. T LaM BLA.11 CA51100 Ls hAn CAZ.-MA ?KLA( MPA
t2161 621-0200 (514) 228-1541 (303) 661-600 (713) 751.1600 (310) 432-281? (213) 6*6 (467) 000
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MUR 3638

William H. Schweitzer
NAME OF COUNSEL: , Mrk Braden

ADDRESS: Baker & Hostetler

1050 Connecticut Avenue. NW. Suite 1100

Washington. DC 20036

TELEPHONE: 202-861-1500

The above-named individuals are hereby designated as my

counsel and are authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

the Commission.

Date Sig6 ,ure

RESPONDENT'S NAME: Response Dynamics. Inc.

ADDRESS: 2070 Chain Bridge Road

Suite 400

Vienna. VA 22182

HOME TELEPHONE:

BUSINESS PHONE: 703-442-7595



0
go D3a3Ir:TC (010 CNllB 1r.

MUR 3638

William H. Schweitzer
NAME OF COUNSEL: E. Mark Braden

ADDRESS: Baker & Hostetler

1050 Connecticut Avenue. VW, Suite 1100

Washington. DC 20036

TELEPHONE: 202-861-1500

The above-named individuals are hereby designated as my

counsel and are authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

the Commission.

Date

RESPONDENT'S NAME:

ADDRESS:

HOME TELEPHONE:

BUSINESS PHONE:

Direct Response Data Management Service

2070 Chain Bridge Road

Suite 400

Vienna. VA 22182

703-442-7595

Signatul~
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MUR 3638

NAME OF COUNSEL:

ADDRESS:

TELEPHONE:

William H. Schweitzer
E. Mark Braden

Baker & Hostetler

1050 Connecticut Avenue. NW. Suite 1100

Washington. DC 20036

202-861-1500

The above-named individuals are hereby designated as my

counsel and are authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

the Commission.

Date

RESPONDENT'S NAME:

ADDRESS:

HOME TELEPHONE:

BUSINESS PHONE:

American Telephone Marketing Group. Inc.

2070 Chain Bridge Road

Suite 400

Vienna, VA 22182

703-442-7595
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MUR 3638

William H. Schweitzer
NAME OF COUNSEL: 3. Mark Braden

ADDRESS: Baker & Hostetler

1050 Connecticut Avenue. NW. Suite 1100

Washington. DC 20036

TELEPHONE: 202-861-1500

The above-named individuals are hereby designated as my

counsel and are authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

the Commission.

Date Signatu

RESPONDENT'S NAME: The Best Lists. Inc.

ADDRESS: 2070 Chain Bridge Road

Suite 400

Vienna, VA 22182

HOME TELEPHONE:

BUSINESS PHONE: 703-442-7595
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MUR 3638

William H. Schweitzer
NAME OF COUNSEL: E. Mark Braden

ADDRESS: Baker & Hostetler

1050 Connecticut Avenue. NW. Suite 1100

Washington. DC 20036

TELEPHONE: 202-861-1500

The above-named individuals are hereby designated as my

counsel and are authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

the Commission.

Date Signature

RESPONDENT'S NAME:

ADDRESS:

HOME TELEPHONE:

BUSINESS PHONE:

American Graphic Design Inc.

2070 Chain Bridge Road

Suite 400

Vienna. VA 22182

703-442-7595
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MUR 3638

William H. Schweitzer
NAME OF COUNSEL: E. Mark Braden

ADDRESS: Baker & Hostetler

1050 Connecticut Avenue. NW. Suite 1100

Washington. DC 20036

TELEPHONE: 202-861-1500

The above-named individuals are hereby designated as my

counsel and are authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

the Commission.

Date Signature

RESPONDENT'S NAME: Mid-America Printing Co.

ADDRESS: 1150 International Parkway

Fredericksburg. VA 22405

HOME TELEPHONE:

BUSINESS PHONE: 703-7.,52-2216
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MUR 3638

NAME OF COUNSEL:

ADDRESS:

TELEPHONE:

William H. Schweitzer
E. Mark Braden

Baker & Hostetler

1050 Connecticut Avenue. NW. Suite 1100

Washington. DC 20036

202-861-1500

The above-named individuals are hereby designated as my

counsel and are authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

the Commission.

IC - wCA
Date S ignature

RESPONDENT'S NAME: Fulfillment Management Services

ADDRESS: 1150 international Parkway

Fredericksburg, VA 22405

HOME TELEPHONE:

BUSINESS PHONE: 703-752-2216



FEDERAL ELECTION COMMISSION
WASHINCION.DC 043N e r 1

November 2, 1992

William H. Schweitzer
Baker & Hostetler
Washington Square, Suite 1100
1050 Connecticut Ave., NW
Washington, D.C. 20036-5304

RE: MUR 3638
Response Dynamics, Inc.,
Direct Response Data
Management Service, American
Telephone Marketing Group,
Inc., The Best Lists, Inc.,
American Graphic Design,
Inc., Mid-America Printing
Co., Fulfillment Management
Services, Inc.

Dear Mr. Schweitzer:

This is in response to your letter dated October 29, 1992,
which we received on October 30, 1992, requesting an extension
until November 23, 1992 to respond to the complaint in this
matter. After considering the circumstances presented in your
letter, the Office of the General Counsel has granted the
requested extension. Accordingly, your response is due by the
close of business on November 23, 1992.

If you have any questions, please contact me at (202)
219-3690.

Sincerely,

Richard M. Zanfardino
Staff Member
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November 23, 1992

VIA HAND DELIVIRY

Jonathan Bernstein, Esquire
Assistant General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, DC 20463

Attention: Richard N. Zanferdino

Re: MUR 3638

Dear Mr. Bernstein:

This letter is written in response to a letter from the
Federal Election Commission, (the "Commission") dated October 8,
1992, to Response Dynamics, Inc. Direct Response Data Management
Service, American Telephone Marketing Group, Inc., The Best Lists,
Inc., American Graphic Design, Inc., Mid-America Printing Company,
and Fulfillment Management (collectively, the "Companies"). The
letter included a Complaint from Complainant the Democratic
National Committee ("Complainant") alleging that the Companies were
in violation of the Federal Election Campaign Act of 1971, 2 U.S.C.
§ 431, et sq, as amended (the "Act"). Specifically, the
Complaint charges that the Companies "have made illegal campaign
contributions by extending commercially unreasonable credit, and
forbearing from collecting debts owed to them by two political
committees, the National Security Political Action Committee
("NSPAC") and the Republican Challengers Committee ("RCC"), in
violation of the Federal Election Campaign Act..." 5= Complaint
at 1 and 2.

The Commission should take no further action against the
Companies in this matter. Enclosed with this letter are factual
materials and legal arguments which demonstrate sufficient grounds
for the Commission to terminate this matter promptly. The
complaint has no merit. The Complaint is a cynical attempt to use

O'._- _ ,, 0 Couil.DLI Ouo DmV. wuOWADo HI x 7%3W 1AS L BLmu L CALOURGA Las Af CALWO0,A n O RL A
t216) 621-0200 (614) 228-1541 (303) M01-OSO (713) 7S-100 (310) 432-2827 (213) 0242400 ( 4M



Jonathan Bernstein, Esquire
November 23, 1992
Page 2

the Commission's enforcement process to chill potential political
activity or political speech of individuals and political
committees with which the Complainant is at odds. The Complainant
is far too familiar with direct mail fundraising techniques and
commercial business norms not to recognize that its allegations are
groundless. The Commission should not further the Complainant's
abuse of the enforcement process and should promptly dispose of
this spurious Complaint.

Legal Standard

Neither the Commission's regulations nor the Act require that
political committees be treated in commercial situations in other
than a normal business manner. The Commission's regulations are
quite specific. A corporation acting in its capacity as a
commercial vendor may extend credit to a political committee
provided that the credit is extended in the ordinary course of the
corporation's business and the terms are substantially similar to
those offered to nonpolitical debtors. 11 C.F.R. § 116.3(b). The
Commission's regulations define the specific factors the Commission
is to consider in determining whether a transaction involving
credit was transacted in the ordinary course of business. The
Commission will consider: (1) whether the commercial vendor
followed its established procedures and past practice in approving
the extension of credit; (2) whether the commercial vendor received
prompt payment in full if it previously extended credit to the same
candidate or political committee; and (3) whether the extension of
credit conformed to the usual and normal practice in the commercial
vendor's trade or industry. 11 C.F.R. § 116.3(c).

The Companies

The Companies are business enterprises, not political
operations. The Companies employ approximately 200 people with an
annual payroll of over $3 million (see Attachment 1). RI has
earned a profit in every year of its operations since its
incorporation. All stock of each of the Companies is owned by
David A Kunko and Ronald A. Kanfer. Together the Companies offer
a full range of fundraising services, including direct mail,
telemarketing, mailing list brokerage, printing and inserting.

The Companies Meet The Act's Standards For
Transactions Performed In The Ordinary Course of Business

The Companies will demonstrate that in each instance, the
business relationship between the Companies and NSPAC met each of
the standards set forth in the Commission's regulations. The
Companies followed their established procedures and practices in
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Jonathan Bernstein, Esquire
November 23, 1992
Page 3

determining to go forward with their business arrangements with
NSPAC. In past dealings with principals of NSPAC, they had
received prompt payment in full. The underlying agreement between
the parties conformed to usual and normal practice in the industry.
The contract was a pre-printed standard form agreement regularly
used by the Companies. A copy of the contract is attached hereto
as Attachment 2. The contract is substantially identical to
contracts executed by all of the company's clients. Pursuant to
the contract, NSPAC agreed to be billed at the Companies' standard
rates. SQg Affidavit of Ronald A. Kanfer, 14. The contract also
called for NSPAC to pay according to the Companies standard terms
of payment. Id.

The Companies received prompt payment from NSPAC on its
invoices through October 1988. In addition, the relationship
between the Companies and NSPAC was an arm's-length commercial
transaction that was a financial success for these Companies in
spite of the currently outstanding debt.

Finally, the Act does not require a commercial vendor to
conduct its business on a "cash-on-delivery" basis. The extension
of credit by vendors in the areas of direct mail, telemarketing and
printing to customers is a normal practice within the industry.

The Complainant provides the Commission with no specifics in
support of its allegation that commercially unreasonable credit
and forbearance in debt collection is present, other than the
statement that "[t]he amount of these substantial debts is markedly
disproportionate to the size of the vendors and the political
committees involved." See Complaint at 2. The Complainant's own
attachments show this assertion to be false. Complainant's Exhibit
2 shows that in the 1987/88 election cycle, NSPAC had receipts and
expenditures of more than $10.27 million. The outstanding present
debt is certainly not disproportionate to the size of NSPAC and
the Companies, especially since the vast majority of NSPAC's
expenditures were received by these Companies. Again, Complainant's
own exhibits state that NSPAC was the country's largest federal
political action committee during the 1987/1988 election cycle,
owing much of its success to the collection of contributions
through these Companies. All assertions of disproportionality
among the vendor, NSPAC and its debts simply are not borne out by
the Complaint's exhibits. NSPAC's total unpaid debt to the
Companies is approximately $1.3 million, or less than 15% of gross
income for the total project. NSPAC's debt to total income ratio
for this project is better than the Companies' average client debt
to total income ratio.

---- . -1-1 1 1 1 1 . , ""PRIP"w1w, , I



Jonathan Bernstein, Esquire
November 23, 1992
Page 4

The General Counsel in MUR 216/239(76) cited cases
demonstrating "the unanimous decision of American courts" that
courts will not intervene in business decisions motivated by a
rational purpose and made in good faith. a= Miller v. AT&T. 507
F.2d 759 (3d Cir. 1974); Bellis V, Thal, 373 F.Supp. 120 (D.C. Pa.
1974), affId, 510 F.2d 969 (3d Cir. 1975); Cgimings v. United
Artists Theatre Circuit, Inc., 204 A.2d 795 (Md. 1964). S
Panter v. Marshall Field & Co., 646 F.2d 271 (7th Cir. 1981).
Surely no business purpose is more rational than the Companies'
purpose in entering into a contractual relationship with NSPAC:
the realization of profit. This relationship required the
Companies to take the risk that they would be forced to write off
a large debt if NSPAC became insolvent. The Companies were willing
to take that risk in return for the possibility that they would
realize significant profits from the contract. That the Companies'
position was reasonable is borne out by the profits they ultimately
did realize, profits that dramatically outweigh the loss resulting
from the Companies' failure to collect the NSPAC debt. The
Companies were willing to risk having to write off that debt
because they reasonably believed that NSPAC's business was worth
the risk. The Complainant has made no showing that the Companies
acted with any motive other than a desire to earn a profit. The
Companies have earned more net income from work performed on this
one NSPAC account than any other account they have handled within
the same time frame.

In addition to the fees they charge, the Companies co-own
mailing lists created under their full-service agreements with
clients. The NSPAC, Americans for Bush, mailing list continues to
earn significant net dollars for the Companies and is expected to
continue earning income over the next four years. List rental
income earned from the Americans for Bush mailing list of 128,000
names and new accounts produced as a result of publicity over this
project has more than offset all $1.3 million owed to the
Companies.

The Companies Made Commercially
Reasonable Attemts At Debt Collection

Complainant alleges that the Companies have violated the Act
by failing to make a commercially reasonable attempt to collect the
debt owed by NSPAC. If a creditor fails to make a commercially
reasonable attempt to collect a debt, a contribution will result.
See 11 C.F. R. §100.7(a) (4) . Complainant does not specify which
commercially reasonable actions Response Dynamics has failed to
take. However, by alleging that "Response Dynamics has filed suit
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against at least one other customer," the Complaint implies that
Response Dynamics' violation of S 100.7(a) (4) lies in its failure
to initiate a lawsuit against NSPAC. 5P, Complaint at 7.

Under the Commission's regulations,such a lawsuit would be
required only if commercially reasonable. Presumably, commercial
reasonableness does not require a business to expend a substantial
sum of money in pursuit of a debt that may not be possible to
collect. However, to penalize Response Dynamics for its failure
to bring legal action against NSPAC would impose precisely such a
requirement. Because NSPAC is insolvent, any attempt by the
Companies to collect the debt owed to them would likely be
fruitless. To incur the cost of filing a lawsuit in attempting to
collect the debt would be an exercise of poor business judgment
rather than a commercially reasonable attempt. Therefore, Response
Dynamics' failure to initiate legal proceedings against NSPAC
cannot possibly violate § 100.7(a) (4).

Direct mail debts and the Companies, fees are generally paid
'From money raised through programs conducted by them on behalf of
their client. The Companies vigorously pursue fundraising programs
to enable their clients to pay all bills. When fundraising
projects consistently lose money, the Companies may determine that
it is not possible to net any additional money to pay bills and
therefore they may decide to cease new work for a client rather
than continue to lose money on additional mailings. If NSPAC could
raise the funds to pay their debts, the Companies would certainly
seek action by NSPAC. It is clear from the Companies' experience
and expertise that such a fundraising effort would fail and further
increase NSPAC's debt to the Companies.

Republican Challengers Comaittee (ORCCO)

The Companies entered into a fundraising agreement with RCC
on November 7, 1989. A standard pre-printed agreement was used and
the Companies' fee was set at the standard rate of $50.00 per
thousand pieces mailed. After about a year of standard direct mail
prospect package testing and remailings to active donors of RCC,
the Companies determined that the project did not have the
potential that the Companies originally hoped. Based on the
results of all work performed by the Companies for RCC, the
Companies made a business decision to temporarily reduce the level
ot mail volume until the political fundraising climate improved.

Conclusion

The Complainant fails to provide the Commission with any
basis on which Commission should undertake any action other than
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closing its file in this matter. The complaint provides the
Commission with no facts on which the Commission can find a reason
to believe that the Companies have violated the Act. In reality,
the Complainant's sole factual basis for the alleged violation is
the size of the debt owned to the Companies. If significant debt
obligations alone were sufficient for the Commission to find reason
to believe a possible violation had occurred, then the General
Counsel Office should be internally generating hundreds of matters
under review. The Commission's record show hundreds of candidate
committees and political committees with significant debt
obligations.

If you have any questions regarding this matter, please do not
hesitate to contact the undersigned.

Very truly yours,

William H.Sch

E. Mark Braden

WHS:EMB:S:\JONATHAN.LTR
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powered to mter my a the terms hereof mafeem done ai writi g mad stied by an enecutive oflfer of the repciMO porion

12 (X)%TIOLLDIC LAW The validity intiorprsmtieon and performance of# thats Agreement shall be controlled by arnd Co.
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by the other which ia ielatoe of the twrms of this Agreement shat not be construed assa wave thereof o eny 1uwe I h elt
of subsequest urlenaful conductm

24 CLAIMS The Moaw specifically agrese to hold the Agency harmlerss from say and all claims of shard perufs amg
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17 ADDIT1O%'ALTUNS _______ _________
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TELEMARKETING

OVEMEW:

Response Dynamics is proud that its telemarketing affiliate, the American Telephone Marketing
Group, Inc. (ATMG), is ranked in the top 40 of our nation's 200 ranked telemarketing firms.

Amercan Telephone Marketing Group, Inc.. headquartered in FRedencksburg, Virginia, offers results-
oriented quality and performance. Wbether it be lead generation, sales or fundraising ATMG has
been built on a commitment to achieve the highest level of return for its clients.

EXPERIENCE:

American Telephone Marketing Group is operated by seasoned telemarketing professionals with
d&verse background expertise in commercial and non-profit telemarketing. ATMG's operational
structure has been designed to ensure tight management control. For evefy 12 Telemarketing Sales
Reps., ATMG proides one senior supennsoir to monitor performance levels and to ensure
modvaronal strategies necessary to each project's success. Senior supervsors also promde daily
rwn.

Speclized Markets:*BOC's - Telephone companies
*Credit Card insurance
*F~ancal Sales
*Lead Generation

CAMAUW:

.ATMG maintains
optmal leves for
hours of calling a

*Fundraising*Market Research
*Subscnptions

100 outbound orkstations, 70% of which are on a full-time annual status. At
high-oume callers, American Telephone Marketing Group can generate 3,000
week. 12,000 hours per month.

ATMG offers full sence telemarketing. including. Scnpting, tape conversions, 80% verification of all
Sales calls wthin 30 minutes of ft onginal contact; comprehensrve, specialized training and
monitoring capabilities for both client and operations staff.

Hours of Operation:

*Bu"sne to business - Monday through Fnday
9.00 AM to 4.00 PM

*Business to comxTw - Monday through Thursday
400 PM to MIDNIGHT

On-site Fulfillment serces inclde:

*Business to consumer - Fiday nights
4.00 PM to 9:00 PM

*Business to consumer - Saturdays
9.00 AM to 5-00 PM

*Fo&low,-u irrnveng



OVERIEW:

The Best Lists. Inc.. Response Dyiamics' in-house list company offers our cleents complete list
brokerage and list maragement sences. Best Lists manages RD's internal masterfile of 8 million
names generated through maryyears of commercial and non-profit targeting. In addition brokerage
sences make thusnds of lists accessable to fulfill th wide vanety of direct response marketing and
adverising requrements of our clients.

EXPERIENCE:

The Best Lists. Inc., has o@er twenty years direct marketing experience. Our staff of dedicated
professionals ensure that all client orders are processed accurately and promptly.

Our Best Lists pproide Response Dynamics' commercial clients wth residential lists.,
busines hsts. and the full specMm of specialty lists to meet specific needs.

r CAMWLfY:

F-m kvKoolume to hgh-oluTe orders, the list professi" Is at Best Lists can advise you on how to
best reach your marlet with the tametn recommendations specifically tailored to your needs.

OW list services include, in part selects based on:
*Georap l targets

Income -*Ocupaion
*Age*Sex
WMar"t~ Status

*Home Ownership

For h ulurne neersd speck data procesing services are cost i. These services include:

9vMerge/Rgsge
FbsW Cafckabow presorts and carer route sorts

h
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DATA BASE MANAGEMENT

OVERVIEW:

Response Dynamics' fiv data base management systems havW been uniquely created to provide our
clients with the most advanced computer applications and reporting systems available in the industry
today ftough the 3090 120S IBM Mainframe.

Our full-time data base management staff includes two full-time computer systems programmers
and a Sen*i Information Systems Manager In addition. Response DyT-omics has a full-time data
entry staff who input data continuously at our eight terminals.

EXPERIENCE:

Based on over 100 years of collecte direct response marketing and advertising experience. Response
Dynamics has dewloped and implemented fry systems used to maintain our cient data
bases. Depending on yur needs. Response Dyromics can use any of these systems to handle your
database. WA also prcMde customized database management systems for special needs.

Our Ilve database managemen systems are overseen by expenenced personnel wno provide
epertise in both mainframe and microcomputer technology and applications.

CAAUY:
rResponse Dynamics' Me data base managemnt systems are supplemented by two on-line

r r~manaowxy *5werrs which are the most innovativ of all data base management systems available
to keep your Me u-to-date and clean. With our on-hine systems your file can be updated in 10
seconds.

ncluded in the mauy data base management seroces Response Dyamics offers, a vanety of
Sreporting capabilities are available and include:

*File Management Updates
*Perormae ,Mialysis
*House Reports
*rospect Reports
*Cost masls
*Response Tracking

VWether your data base consists of 5,000 to 5 million enMes, in addition to our ability to maintain

varied data in the most effecient and up-to-date manner, Response Dynamics also prmdes:

*Phone look-ups
*Demographic overlays
*Psychographic oveays
*List analyses
Birtchday appenages

*Source code analyses

4~O4474



PRODUCTION

OVERVEW:

The Production Department of Response Dynamics specializes in maximizing your direct
response marketing dollars by offering the full range of production services. In-house services
include offset printing, laser printing, and full lettersho capabilities. In addition to the in-house
services. Response Dynamics maintains consistent affiliations with a vast national network of
top-of-the-line contractors to the direct response industry. This network prcndes maximum
production flexibility and a variable pricing resoure at your disposal.

EXPERIENCE:

The lead production staff consists of seven account managers and two print buyers wtho work
under the direction of senior production managers. The production staff coordinates and
manages a total in-house production staff of 50 employed by Response Dynamics' sister
companies. Direct Response Data Management. Inc., Fulfillment Management Senvces, Inc. and
Mid-Amenca Printing. Inc.

The producton services of Response Dynamics have been structured to provide an optimal
mailing capacity for low-olume mailers of less than 10.000 pieces and for high-volume mailers
of more than 5 million pieces.

Specialized services include:

Direct Response Data Management
*QC four Xerox 3700 laser printers offer the unique, high-
quality ability of personalizing multiple sheets simultaneously.

*The Diablo and Datamarc autotyping systems ensure that
match mailings are generated accuratety with a personal touch.

Fulfillment Management Services

*Specialazes in personalized match mailings with fifty hancMokes on-
site fr sW0h uses as handaddressed enelopes, multiple liv
stamping, etc.

*PNipSbLtxg 10.000 insencrs provde rapid, accurate package insertion
to ensure ta packages mail on time.

Mid-Amenca Printing

*Sperjicj~y established to hwade quick turn arounid and surge
ca nedsMtAK offers high-quality printing and high-volume
*tough the Halm Supe press,

*The "yb 3200CI~s prmde cost-efecrv, hig-quality flatwork
to met h needs of vwaaW volume mailers.



4 O VELt

The Creatie Dmsi of Resnse Dliamics. Inc.. and its affiliated full-senice studio. Amercan
Graphic Design are indusUy recogniZed lbr ther dynamic. innovative approaches to direct
response I =MarIWcin and achertbsing.

The creative capa kly of ROI has been careful structured to provide all clients wth aggressive
talent that delhers winnirg copy and design for maximum response.

The Creative Divisio consists of ten full-time copjywters. American Graphic Design consists of
tree UHime design and mechawa artists.
The experience and expertise of the creative staff cover th full gamut of direct response
marketing and advertising. both commercial and non-irofit.

Areas of copywftng apertise include:

*Financial cross-sell marketing
"ArWie frequent "le programs
*Consumer insmance
*Merbershlp/Afity progams,

mA design see edes stklyei

*Direc Mail
:Logo Design

*Space Ads

*Arual Reports0

CAPAWIUTY:-

WI arvy one-rnonth Meci.te creaiv staff write and designs approximately 105 direc
markefing pc g~m po~cards to sohitcae multinsert lase personalized

maulins = Nn6 Ow * Desigo eeae l ein and mechanicals intemnal utilizing
computer-dren bekIW mg equment Vth tpface choies and the VGC Total
Camera H.
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bere can be no service
hut caring.

k can be no results
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Tlast page.
The final word.
And yet the beginning.

If all the great ideas of -"
symmetry with nature s
emotions.

That is why in the ccs:e " .
and its family of comla-
through diversity.

The best creative ideas .
those creative ideas to :' ' .-

The power of an idea .
company and organza:,.
out we believe that . '

of your ideas.

At Response Dynamcs. ..e ,

: or ojectives a reality. For
.. ont of our creativity

"e~e riuman characteristics
• ,;:.s of all direct response

... :ev are fused into a
. .:e, !i, simplicity and

-ee d Creativity tempered by
* e are the realities around

'se marketing success,
' \i word. And yet.
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ACEDA4 ad, ts Wayd ... 18mspomima Oewn, he..
lash N_ _uer A d e Am". d

heeinafter celed the C it

WHUZAS. the Client is desirous of egapg the mes of the Agmcy. it speed so fdm

I. APoIJWR ,T AND AUTHOIZAToN OF AGUMCY. The Age n s bIs 'Oh reottesi ad -- ""a to m pem .
chalvely the Chent m carrying out its dicl respse fud raidIr rem.. sed 1b s rtailMsu bject in
this Agreeseit rec response fund raising shell include dr t mad. telephatm sadsr ny -deeleig medium wd-ich goreto %
dlirect reeperas

2 AGINCY SUvIXRC Tne Agency shell at as the Clenst's reprstatlet Md p frm. MP s@tberiatiose hw Ile",
say and ili of the followimg services to the extent necessary to mee the (bmt 0 l :

a Pan crete. write snd prepare layouts and atusal copy to be ned is the Cbmit' direc reepse e d rllq prrm

b Coordinate end develop the C(ot's direct@ repane fund ralmig progrem
c Enter intoarrangemects with the dvertisig medis and others for spe ed t to effectuat the ed lslag s feed

raising program as authonied by the Clwit

d N4egotiae t roran end enter into agreements an behalf of the Client fee any special mat"re aid talent reqtsd s afr
all photography. models special effects lsylita artworl. pnatng *ad sy seomery teclmniel matwiel fo em ibs

direci responte fund raising end edverbrl progrm The Agency Dll have the righ to s ol eed frem wh
ouch services end 'or mateials shalU be obtained.

3 DIRECT MAL FJND RAISIM AMl ADVUETRSI COSTS AND wENDMrftE .

a The Agm- shal be reimbursed for al costs tec-er-red end expentlares, maie for appresd edertot

b The Ageacy sbll be reimbursed for the csts of peckaging. shipng, team ead dies. eed teegbee calk ad ide-
grts Lurred in connection with the performsnsce of this Agreemet

c The Cient shall psV ell of the Agency a costs end any aecoesery trovellng en its behalf other then to or frm the ma.

office of the Agency

4 ACLNCYS COh ENSATION

a The Armo shall receive compest in the sum of (S

per oe tbhousad (I .a0o fund remus packages processed by the moal house for malin eder th tseofos ths Agree-

mer.' A PeCkage sheUl include soL'oitition letter end other enclasures

b T'he Agein shell recetve om~peeto of 2Me of the cets for sosatatioo by taeiphm It is sreed that ces -nplude

charges for the tolephone call veodorfs) tepho" ies w folowupe by meilpem or merd

c The Agon ohU receive compe semo the sunmof two dollars 132 001 per seame for mindiviuily tped mailngs tohgh
doliar dorors I fifty dollar iSWOD, soed upi in Quontitim of two thousnd l.00I or Weee

d Agenci coupnst) n es iers'i i rtlreph 4 4 b and 4 c. shll he sbtct to a aadr i t at th aing

of sect calendar year um t esmon, equal to the wncrease is the Uaied States natinwide Cosumer prt n
prepared by the Uruted S's Bureau of Lasbor Statistics but sholl i o est be less then the smounis et forth i A
pa ragrphis

ST'he Agefnl or its aien' sha r-,vce a coaunmoeo cf 3014 o the stlrd bat rental charge ed'oer eucIhge0s mede

direclw to organizatoas and a 400* comussion an Ia Motels placid to other brolem or peectes. out of whic t

Agaric- wilu'ps% the other broger or agsexne hse It ii ndeirslsed end stgreel 1tet The Bets Lame. lot mey at 11man
srve as 'AgetI for the A "c The Avenc shall piece a list rental aid thsr cmmmsamble moim s a slecial bak
accout fr -c which commssons sad list rental fees shall be peid itmmedily upe r t

SThe or.t recognitm ther he enc ill i ncr costs a the development ol a protect ead/er pecka the stom dram

agree en pert of the consideret for tfis Agreement to pey te Ages the sum of tosiatyu tlhuand dbra fo

torminatio of the Agreemnt prior to the expiration date set forth ii Paragroa ?,a s hualdtod damage. aid m s e

pensit Thus amount is lined sad agreed upon by end betwn the Ciet and the Agern beia e f the -Aaelity

end extreme diffK"ult of f, nne and sertanin the actal damages the Aleey -wl mtl in wch e0n Wi aree

that ths sum sholl be the emount of damages which tho Cldt shall pay the Agency aelig with 0ymen t Ol ustssid
comamesiunts set forth in Paragraph 7 d

g If tJe Agreement is tormin ted or expres sad a direct maig pockage c ted by to Ap y i t WeIS o 0id

form wantteroftor by the Clien t t aewepatheClt Im obyegr eetohp Agseye fslmsdyp.

five delars per thousand pecsn mailed TU Clen egres thet it will poide he Aascy. up"n roqam. the M id

addre d say party conducing maImn of muc a peckge a wel so s roper an th questty and dats o sed

5 BLU GANDPAY.ItENT

SThe Agency shall render bil op Iros tuia to te sosacessaory o its steaederd forms and they sheeN be paid no 121s
than en the due date stated themrn

b All reurns from any direct response fund reasin8 program must be tabisted en for mpl by t Agency ad the

forms transmtted to t h Agnrcr for snalysss within seven (7) days of receap of amid ret ena by the (len
c All returns generated from "riiolens ha l be irectied to as inidepeodn td paity (Ihertemeftosol h e

"E"crwei) selected by the Agency an the (Ment The Eacrowee dal tablate &I retuas. depost an IA is n

Escrow fund sod sbe disburse said returns to the dtrect msa suppler for aB ea miand4 preri s th trueri o

funds to the (Ment Disburlmisots from the Escrow Fund shell be WPM the 8tpet r 0 Of the &lacre. Aetherisetme

shall he preetd under the poii ignatures of the Agency sad the Cea to the Acmee. admg w ivels of de

(Mon a creitors related to this egreei t. including invocee of the ASeny. wbc th Crowee dia Lad:oe psy
from the ecrow Fund

d The Arecv is hereby ,rrevocabh sutbortid to have CIt list rental cme -9cav puvod rmsto PaOriaph 4a.

appied direcily to payment ofouisirnduLg invoices due the Agoncy and The et Lists. Inc if ouch iNvoi ar thirt (1f

deus or sure pst due The Client she.' be notifrid in writing of any such tranofer of hst renstl ncom by tissuep of a

a it at soy time invoices due a croditor s ot soreces provie tinder hs Afremnt inchdieg ths Ageny ramie
unpaid nnety l) or more davs pest the orginal nvoie dote. the Agency dsal bes the right to d&rect an hf dIrc

nail, telephone marketing or other return to an scmw Acc t dempiated by the Arc for the pers-p of itehlebe.

deposit and disbursement to the cr-ediloria) Disbuirsoment from the Escrow Accrint sha be upon the ipneatm of e
representative designated by the Agency,
It t understood end egreed that any funds dancd by the Agency for posta. tleopneO -mader end other dditglm

sponse fund retaing service* or maternels sholl be idmediately rtmbrsed the Aency before say eturns are ddaheed
to the Ment and/or other perti.

6 CONFINTIALITY All financial information relating to these accounts. sid this contract, shall be hel is ceofideice by
ihe Agenc Furiher the Client shelU hold in confidence sll financial mrters m counsectis wfth this onerect. speciflmly iNdudig

the Agenc-y s orepenution It is agreed however. that financial information coo be pirowvded by the i* to geoeseemol

agencres upon tquest of a formal reues. f rom a government entity The (Clent shall immihately notify and provide te Assy a
copy o(n) such formal reqiuest ard the x!ormazo provided by the (lent



a. fT Aipmm "i homai -1h-- Ld m ~ em

do bAeem be16 1, a" a= .d i - m e W Oe dom 1mmom" b

b. eder-o oroa 11 ,m l do Ip bw owo toeaw et eom d obeoha oI be"i4&Oa mea tl e.t o oeat - endet, d"Nsmbono rm the pegy g6Weg
dbhe rig ead dee Of do por d *a daring we ale a" o 'e am" ei td0 .
teriwate aV wort a"dcontract obligation lwred w A Pates k doe the als or tAih els.
termiate & week ad progreee dtoo mail-n mad t ea Iemt8 disie be" ed son oferumitm it my be a s are pi nte rs ete meed the dee~ief e asu. ehueeg

bI14y 1 tbW 1W I I' AI I ¢ ~ ] ~ oml~d as~l~l l lkot 1odlltilqnl~

c Upe tw. um a Vee. Areme m..tenA ld a p fo tw aim A d ft t .. ad ste'reg i sma

,a~c rraagener~ o the rk issnot ode with dedp se form lee a re.t aheev de te date of 0oseinlmut

ec sather date a may be gied emn by e pores; e the 0amt tir av meT uelad h the' SAPAhar fa ro Neb y dhereI r. t l the e , m O etred is lenao e sd n 1e0est toumep e 1 r.
fused, the Ae M M a blaft . e ie e 0es 1111b1y O NW the ApM Y e aN oo per igea end the Q tcbl
haw meal it seb tens t thi ed h mot hbamtsr etW A Or 80 bo fatoFe o wd Upon terminable o aii Agreemea. the0 AgenCy ba eMbe fis W010 feral8 ames at previously bidaed de the

Agency at tbat tus n o Agncy eleD ma be ett ¥ to onamleelon Or vernt re any adverler mset or likes No week
it has undertaken if wrk pecfomied ter e ar t oer theid the by d o b t em of ltoe of thi Aremmewe W"
ratified by thes Ageecy. n AgeN y oe. howevr. he ervaded to peAseme for erieom aid inds a O rodmerits and direct e pl,.ang cmmeced and appr for placemeat i sped& os t a. p
agency prior to receipt much ste, or. with express written cona . pre to the e t of teratieg

a In the event a drem mail fund riema poCt and/or pecke* ortginated by the Aeacy is delayed us meth" for Ifteas
ft S1 days or more bw directions or instructions of the C2ien. itlis expreealy agreed arid understood that the prefe*A eadlet,
package can. at the option of thes Agedcf. be placed by the Agency with another party without ay hsabily to the Quen
wtilsoever The Client ereby waesm anid rlae ay rights it mAy tw or ia the fature bhve i or is al peeclt
and'l . package In the ve of rasy IteTe of h op ibytheAgmecy. the Clietsha be reps ib itothe Apaythe Agency for patent of any contract obligations prevw y incurred wdh trd pa rls. The Ageo"y s a l O be nill
to payent for mervie and comuaseo a for work prior is the reco p by the Moi t of a notice of the eseaw of the

a DISPOSITON OF PROPERTY AND MATERIALS Upo lomit of " Agemet al propety and material Irdu
and tred undr the Agreement shall be coniodered the property al t the Agency vtid neal paymet of eN invices has be. 1mode bythe Client All shipping arid transportation coats for said roperly ell be borne by thiClient Thee prosion ll plywhehler
the iems in quetio are in te poses.sion of the Ageny or third parties The C oeath e rby acknowledges the ee*we b b
At*--s, of i tsout cop and artwork The Client also acknoldgm the cootimership by the Ageticy of say aadbh¢"gajcreated under this Apgem The Client. e officers an thep etve Ad st daring thetear of two Agme M or at mme subsequent thoreo rent exchange donate. sell or otherwia proid any bo ole cse ed unres tlhs Agreemee It* y deed
party for say meow Letaver withouti the prior wii approval o the Agency ThI Agecy sa ll be til to u Aud im o1
the mew beot dungl the term of this Agreement and at all tlmng subsequent thesreto without any paymoet of any eat9r wbhemaae
by the Avncw to the Client

o AR1rTRATION Anr contr over" or claim arising out of or relatig to this Agrement or the breach thereof shale aetlsi
bi arbtrio n i ormberi Virnnia ii ccordansce withthhe rulne then oblairung ofthe American Arbitration As aoigr and vny e
ent upon award tendered bh the arbitrators maybe entered any court ofcompet ruriadictio trinthe evesoeg atel t bea

paid invoices rendered bt the Agric-s liet brokers and /or suppliers the Client hereby further agrees that the Ase , bt beaker,
and or suppliers shall hae the rth, to inttute e al proc ediAgs without first reort toarbire tion te oCiet eleeasgrast,
such lel proceeins can be before a court in Nirhori Virginia and that such court shaD heve uried tior e the partiee
hereo

to ASS)C.%UT AND EoI tAT Ni Cheat may no amp any rigts or delotsean dubs. berminder wIt th per
wyitaD cseot of the Agency T Agency may aesmp its ight Or delegate ao A dutree hersmde r Including Aees ri to aem

any hat created under tWe Areeet anmogi from the service performed under this Agreement
I i lOD0ICAT1O't Thisa riting contains the entire Asreement of the partis No representations were made or raked wpmn

by eoter part Other tha those that are epreslo set forth No agent employee or other repretentatve Or either party a s.
powered to alt env of the terms hereof unles done snuritingsend signed by an executive ofier of the respective parties

12 ffTUOLLNC LAW The valiliq yinterpretati ard performance of this Agreement shall be control lhed and
strued uhnder the Laws of the State of Virginia

13 A AMR The failure of either partl to this Agroment to obiect or to take affi rmsive action with respect ge saf medsctby the other which is a isotation of the tes of this Agreement shall aom be construed as a %waiver thjereof or of any futre h
of subeequmif a renge a codct

1" The CLISels Cler, spe nfcaltl agres to hold the Agen" harlee from any and alt claim s of thrd parts of an e sse
whleuer aising our Of materials including copy for direct response fund raising protects and/or package. reviewed end sgW
prved by the Client In the eyant &ay paymeisnt due the Agenc and/or direct response creditors rio meade..n accord wi" teir
terms of thas Agreement and the obligatecoss is roferred to any attorney for collection the Client agrees to pay aft costs o a de.
lions incluwding an, attorisiei s fee of twenit percent of the sum duis

1S CERTIFICAniON The Client doe strebv certify to the Agency that there is no agreemnt with another diret reepeese
fund raiser or list broker currenit in esiistence or suhich will be in ruisence as of the effect ire date of thit Agreemet whic ceo-
flcis with the erms here

to %OTICES Aft notices pertaining to this Agreement shall he in writing anid shall be tronsmitted either by perjsnal had
detiverv or through the facilitis of the Uriited States Postat Service T'he addresses set forth above for the respective parties $beg
be the places where otices shall be sent anless written notice of a change of address is given

The uidersrmj do herebv perorrshii w arreni ano aluim trat theN are authorized t o eecute and bind t he parties hereto

ATTEST

Corpora te Secreta ry

A TTETT Response Dynamics Inc

------ B Y .
Cro rir Sa-fretar,, President
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0 AGREEMTr
THIS AGREEMENT, made and entered into this . a of 1a2, between

RESPONSE DYNAMICS, INC., 2070 Chain Bridge Road, Suite of, Vienna, W |IU (herinafer

referred to as "AGENCY"),
(hereinafter referred to as "CLIENT"). Said expressions to include the respective paty's successors
and assigns.

WHEREAS, the parties hereto are desirous of entering into an agreement, whereby the AGENCY would
participate with the CLIENT in a full service development project, that would include strategic planning
and program management.

WITNESSETH:
For and in consideration of the mutual covenants herein contained the sufficiency which is

acknowledged as evidenced by the signatures of the parties hereto, it is mutually agreed as follows:

1. APPOINTMENT OF AGENCY. The Cient does hereby appoint and retain the AGENCY, on an exclusive bas4
to assist the CLIENT in carrying out its appeals for support from and education of the public.

A. This appointment is on an exclusive basis, and shall not be limited in any way to the use of
any particular medium.

B. It is contemplated that as a result of this appointment, the AGENCY will conduct research
and prepare various projects in proposal f6rm for the CLIENT'S approvaL

C. The CLIENT agrees to provide ckground and information, and to participate as may be
appropriate in the creation and review of proposals. The CLIENT shall desite, in
wrting, the individual(s) who shall have authority to approve the various projects.

D. The CLIENT agrees throughout the term of this agreement not to use any other source or
firm for the purposes of appealing for financial support, unless same shall first be
authorized in writing by the AGENCY.

2. AGENCY SERVICES. The AGENCY agrees to conduct research, and design and develop material for use by
the CLIENT in appeals. using all available means of medium. These appeals shall be designed to educate,
enhance the name recognition of, and solicit support for the CLIENT.

A. The AGENCY shall oversee and coordinate on behalf of the CLIENT both the creative and
technical aspects needed to complete a suitable appeal.

B. The AGENCY shall be authorized to use affiliated sources, as well as independent vendors
in creatin rojects for approval by the CLIENT.

C. The AGEN agrees to oversee, with CLIENT approval, the implementation of each
approved project.

D. The AGENCY agrees to use a competitive bid process, where practical, and when using
affiliated companies, to secure charges that are reasonable and standard for said services.

3. TERM. This Agreement shall be for a primary term of two years commencing with date of execution.
This Agreement shall automatically be extended for an additional term of two (2) years under the same
terms and conditions hereof, unless either party gives notice to the other in writing of its desire to
terminate, which shall be no less than sixty (60) days prior to the expiration of the primary term.

4. CLIENT RESPONSIBILITIES. All materials used, copied and created, and expenses incurred, shall be
subject to the review and opproval of the CLIENT. Once reviewed and approved, the CLIENT assumes full
responsibility for same.

A. The parties acknowledge and agree that the CLIENT is in a unique position, relative to
knowledge of the program sernce and function of the CLIENT, and the area of concern for
the CLIENT'S appeal. Therefore, the AGENCY will rely on the good faith of the CLIENT
in reviewng all materials with reference to representations and the like for the
accuracy of the statements contained therein.

B. Once materials have been reviewed and approved for accuracy, the CLIENT agrees to be
solely responsible for same, and to hold the AGENCY harmless from any claim arising
therefrom.

C. All expenses incurred, once approved, shall become the sole responsibility of the CLIENT.

5. ALLOCATION OF EXPENSES. The paries acknowledge and agree that a material element of the CLIENTS
inducement to enter into this Agreement. is the opportunity to combine functions, to-wit: prcgram
service, public education and advocacy, with the appeal for support in the various projects that wil be
created by the AGENCY.



A. TM CLIENT shall be authorized to make said allocatios allin accordance wth Statement
o Position Paper No. 87-2 issued by the AICPA.

B. To the extent it may be appropriate, the accountant of the client shall be O h accsuo
recorde or mateals as may be reasonably required to make said allocatio.

C. The AGENCY ap to structure appeals in such a way as to combine said functions where
appropriate and applicable.

6, AFFLIATED COMPANIES. The CLIENT acknowledges that the AGENCY had diclosed 1W amf tion with
certain compnies which may act from time to time, as vendors, materialmen or suppliers in the various
projects that are created and recommended by the AGENCY. These affiliated conpais awe: Best lists,
Inc. , Direct Response Data Management, Inc., Fulfillment Management Services, Ic., and Mid Amerca
Printing,.nc. The AGENCY agrees that all charges made by the affiliated companime when used, shall be
at the fair market value charged for comparable services from other companies. The Ca.ENT reserves the
right to refuse the service of any affiliated company, provided the CLIENT replace same with a vendor of
comparable quality and equal or less pricing.

7. LIST FUNCTIONS. The CLIENT agrees that all list brokerage services used will be provided by Best
Lists, Inc., which shall receive fair market compensation for said services.

A. It is further agreed that the AGENCY may, from time to time, use lists owned by Best Lists,
Inc., which shall be compensated for same at the market rate.

B. In the event that jointy owned names shall be used and exchanged, the CLIENT agrees to
be billed at the rate of one and one half cents ($0.015) for each name used in the
transaction.

& COMPENSATION OF AG ENCY. Each of the parties acknowledge that the AGENCY will be providing a wide
range of services in the nature of research, testing, strategic planning and program managment, all of
which shall be compensable.

A. Direct mail shall be compensated at the rate of fifty dollars ($50.00) per one thousand
(1,000) fund raising requests posted.

B. Telemarketing shall be compensated on an hourly basis, per line hour, at rates agreed to
from time to time throughout this Agreement.

C. The above-noted charges shall include compensation for research and preparation by the
AGENCY, but shall be separate and apart from expenses incurred with affiliated and non-
affiliated vendors.

9. ESCROW. The Client agrees to enter into a caging and escrow agreement with an independent, suitable
firm.

A. The escrow agreement shall incorporate the terms of this Agreement, where applicable.
B. The escrow agreement shall provide for payment of obligations in the following order:

i) Expenses advanced by AGENCY;
ii) Postage;
iii) Fees of AGENCY;
iv) Fees of affiliated companies (as set forth in paragraph 6);
v) Fees of third party vendors; and
vi) CLIENT.

C. e escrow agreement shall be sub)ect to the approval of the AGENCY. Consent shall not
be unreasonably withheld.

D. All invoices shall first be reviewed by the AGENCY. Those recommended for payment
shall be provided to CLIENT. The 4CLIENT agrees to promptly review same for approval
and deliver to the escrow with instructions for payment.

10. RESPONSBILITY FOR PA'NET OF OBUGATIONS. The CQ NT amimes full resposibty for the payment
of all vendor suppliers and AGENCY invoices that are reasonable and proper arising out of the
fulfillment of this Agreement.

11. FINANCIAL RECORDS. The AGENCY and CLIENT each shall be entitled to inspect any and all financial
records of the other with respect to receipts and disbursements relating to this Agreement, and to do so
at such reasonable times as either party may, from time to time, request.

12. LIST OWNERSHIP. The parties acknowledge that throughout the term of this Agreement and any
extension hereof, that the parties will be engaged in donor acquisition and donor renewal, and it is
contemplated that substantial new donors will be acquired.

A.An donor file contributed by CLIENT shall remain the sole and exclusive property of the
CLIENT.



B.A doosaquired during the term of this Agreement shall be the joint property of the-lherein.
C. At eatim a( the p=Maz and/or extended term of this Agreement, each of the parties

shall be entitled to the unrestricted use of said names.
D. During the term of this Agreement and extended term hereof, the CLIENT agrees not to use

any names acquired for the purposes of solicitation of financial support, but may use the
names for other agreed to purposes. The AGENCY will not be restricted in its use of the
names throughout the term of the Agreement and any extension thereof.

13. CONFIDENTIALITY. The CLIENT agrees to hold in confidence all results achieved under this
Agreement.

A. This Agreement of confidentiality shall be modified to the extent that the CLIENT shall be
required to provide same to any appropriate governmental agency. The CLIENT shall
immediately notify and provide the AGENCY with a copy of any such request, and provide
a copy of all information thereafter provided.

B. ThCLIENT will not divulge any results or ideas created by the AGENCY to any other
non-profit or for-profit organization without the express written consent of the AGENCY.

14. OWNERSHIP OF MATERIAL All material created during the term of this Agreement for and on behalf of
the CLIENT, shall be and remain the sole and exclusive property of the AGENCY duing the term hereof,
and during any extended term, and for a period of one (1) year after the expiration of this Agreement.
The C agrees to use said material only with the Prior written consent of the AGENCY. Should the
CLIENT use said materials in violation of this Agreement, then in that event, it is agreed that the
CLIENT will pay to the AGENCY as damages, the same fee the AGENCY would have received had it performed
the services for which the materials were used, as well as reimbursement of costs for any legal fees
that might be incurred.

15. DEBTS AT TERMINATION. The CLIENT agrees that upon the termination of this Agreement, all
outstanding invoices or obligations due the AGENCY, and/or affiliated companies, shall be paid in full.

16. GOVERNING LAW. This Agreement shall be governed and interpreted in accordance with the laws of the
Commonwealth of Virginia.

17. NOTC OF BREACi AND OPPORTWNTIY TO CURE Either party which believes the other is in breach d
this Agreement, shall provide written notice for a claim of breach that shall set out the specifics of
the alleged violation. Said letter will also contain the required action to set the breach aside. The
party claiming breach shall give the party allegedly breaching this Agreement no less than (30) days to
cure the breach, or commence action to end same. At the end of thirty (30) days, or the sKpeifite
period, whichever is longer, should the party claiming breach still believe that said default 6 snot
been satisfactorily cured, then the matter shall be submitted to binding arbitration as set forth in the
arbitration clause below.

1& BINDING ARBITRATION. Any controversy or claim arising out of or relating to this Agreement, or any
alleged breach thereof, shall be settled by arbitration in Northern Virginia in accordance with the
rules of the American Arbitration Association. The parties herein, by their signatures hereto, agree
that the determination of said arbitrator shall be binding and final. The prevailing party shall be
entitled to reimbursement of reasonable attorney fees if same shall be employed with respect to
arbitration. It us agreed between the parties herein, that one arbitrator will be used, who shall be
selected by the respective party's representatives. If an agreement cannot be reached as to an
arbitrator, then the parties herein agree to be bound by the recommendation of the American Arbitration
Association.

In the event the CLIENT has not paid invoices rendered by the AGENCY, affiliated companies or
independent vendors, the CLIENT agrees AGENCY will have the right to institute legal proceedings without
first resorting to arbitration. The CLIENT further agrees that said legal proceedings shal be held
before a court of competent jurisdiction in Northern Virginia, and that such court will have
jurisdiction over the parties hereto.

19. WAIVER. The failure of either party to this Agreement to object or take affirmative action with
respect to any conduct by the other which is in violation of the terms of this Agreement, shall not be
construed as a waiver thereof of any future breach, or subsequent wrongful conduct.

20. MODIFICATION. This Agreement contains the entire understanding by and between the parties herein.
All other agreements are merged hereto. This Agreement may not be modified, changed or terminated, in
whole or in part, other than by agreement in writing and duly signed by the respective parties hereto.
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2L ADOCK~.m. rTe parties herein acknweg aI agre that certain team and conditions may he~
frqUid to be added to this Agreement by Each addendum shal be in a format which provides
for the date of owcution of same; the reference to thi Agnment and prOvid for BOSUmt of therapeletiv prsduly authorind rep etve

A. Vadom muts at tcc deafin with service dhal be a proper subject matter, If
Lh T ereina cowle- and agree that cartain SU law my mandate that

adlboses term, not generally spe bid herein, sha be bhded and mae a pan
eo. To the extent of addendunmto w ona rte various state law provisions are

rqured, they sa be executed and apla to ose states.

IN WITNESS WHEREOF, the parties to this Agreement have affned their hands seal on the day and year
first abov writtm

RESPONSE DYNAMICS, INC

ByAuthorized Ryeettv
"AGENCY'

BY
Authorized Representaive

"CIIEN7



April 28# 1986

Kiss Lilly Fediay
Secrota ry-T'oasure r
Uational Security Political Action Convnittee
3200 Morrison Street, Northwest
Washington, D.C. 200)650"R6y ,V.

Dear Lilly%

Pursuant to our discussions with your office on a telephone fund
raising program for the National Security Political Action Committee

(NSPAC), the AMierican Telephone Marketing Group, Inc. CATH3) proposes
the following:

1. Whe first list to be used for the test shdl' be the $O5uW0
Defence Select from Tho "IT Political File, hereinafter F.)
rofer'ed to as cells. )

2. NSPAC understands that the Best Lists, Tnc. (RII) shall r-
servo ae agent for ATMG in acquiring calling lints on beha'f
of N)PIC. NSPAC alno appoints BLI as fts agent in nuch
transact ions.

3. The progran shall conre.ience onz approximatoly Saturday,
May 3rd.

4. An ineepandent thir3 party "Escrowee" nhall be a:mployad.
The ez:crowee shall tabulate all return3, deposit all funds

In an UScrow Fund, and shall disburse sa~d returns to the
relatd suppllers for all bills outstanding prior to
transter of funds to Client.

5. AT4G Fhall use Metromail for telephone number acquistion,
where necessary. The fees of Motroail shall be billed
directay to the escrow accoLnt established in paragraph 4 of
this zAreement.

6. (ATMG) shall perform the telemarketing services at the rate
of $3- per communicator hour, which will include clerical
tim;e, pledge verification, chase calls, creative fees and
copy Cevelopment.

7. MCI M i Computer Letters or Western Union mailgravis shall
be ser t to all pledges (at the option of ATMG) at a
cost , $1.50 per MCI .message or $3.00 per mailgrasi. This
cost j:i subject to any price increases by MCI or WiEXI.

8. Soft-Eell collection or *chase" letters may be sent to all
unprochctive pledges via MCI, Western Union or other vendor,
three -o four weeks after the program at a cost of $1.10
oach.

The Amnsgsn Teteohoie MsarKo11w Oioup, Inc. Execume Otnca39: 2v7o Chatn 8i:4r Roaed, Su;te 130. Vieee. %A 210 (M3) 79036W 6

Opp;l- of' C an, er: Operatr-i Center. Operaion Center Operdwon CeNre
4176 South FPlzez T80 7023 LAtI River Turnpke 1204 Prine" Anne Street 'll Notht l tSro

St* 223 Su-ta L-4 S..te 100 9 t 51$

V 8ir a Dow. V0 9"a ?3452 %nnandsa, Vi(inia 2200 F4e-cksWig, Vt nia 22401 no* n 'ai 22209
(04) 4*Th6 (7W~) 9414M39 (703) 371-1107 (7002430444



TesBcrow** shall ptffvIda ATNO With a WtItO
raoeivod thee W*eks after the prg Ol=4 got.,o
ing 0]haaeB letters, The list shall contain 00 *mse
address, and amount of pledge in herd copy for m100 *htry.

0PIY. impra aeireby confers upon ATHM the right to accept such
sour*e material on their behalf.

10. Payment of invoices shall be rade no latet than 30 days from
invoica date. All invoicea are to be paid directly fro% the
escrow account is** sparate agreement) before any transfer
of funis to the client's operating account,

11. All name5 end copy provided by ATHG shall be held in strict
conf idence.

12. AT-IG astall submit telephone and follow-up copy to G.PR

for wEIttOr, approval.

13. P-NPR chall be given daily reports of results throuqhout the
course of the project.

14. All scurce documents (naie and numbers) ahall be retucnad
to Neil

15. This cqreement can De terminated by either party upon 48
hours written notice.

( 16. ATHG zeserves the right to suspend, tomporarily or
indefmnately, calling or, any cell which, at Its discretion
it fecls may not produco enough revenue to cover the costs
of ca3ling that cell.

LillY. we look forward to the opportunity of working with you on
this venture. 'I'Ps letter can serve as a letter of agreenent between

* :"'- 3NfGP and ATMG, if you'll simply sign off on it and retucn a copy to

us. This agreenent, obviously, is only meant to cover out project for

, 4 G, P,, I have also enclosed a copy of our standard escrow and cage

agreomont for yojr convenience. Many thanks.
•)

President

cc Ron Kanfcl

NATIONAL SE7CURR'Y ITICAL ACTION CO?4Mi'TEE

/mly - yret ry-TrG*urer date

Dx/j~ lid



AGRRBRWt4

AWTlIEtr'FTr aIade April 2P. 1986, bet-ween American Telephone HarkOtiLg

Ucoop (hereinafter called the Agency)* National Scu City pltiCal

Action Conmittec, (hereinafter called the Client, and Washington

111telligfene Bureau, (IerQinaftor called the Escrowee).

WITNI!w'SSETH!

WIIREAS, Lh Agency and the (liant have heretofora entered into

al Agrecrent dated April 28, 1986, pursuant to which the Agency has

vj.Lceo to provid?! telcphone fond caising narvices to the Cliont and

t ).c Client hau aLeed to pay supplies for the telephone fund raising

piogrant, all upon the tom-ri and conditionc cot forth in the Agreement

butwoon the Aye:icy and the Client., and,

WWR:fWAS, th? parties desire to exccute an Escrow Agreoment It

accord with the pLovisions of paragraph 4 of said Agrooment,

iT IS T1'IIERIiOUR, AGFFED:

1. ISCROW FUM). The Agency and the Client hereby agree that

LK-tufr.. fromi the telep|ione fund .: iing programs covered by their

A.j1iecments datt.c April 28, 1986 !;hall be received by the Rectowee and

Ole sLw 10 received shal2 be know;i ar the Escrow Fund.

2. PAYtltT OP CREDIlTORS. Tio ECcrow Fund shall be held by the

.sccowee separate and apart rrcm zhe other funds of the Zscirowe. The

Atjency and the c(lient shall mutually present the Escrowee Invoies of

crodiorq, includiini invoices of tie Agency and the Best Lists, which

the BF.-crowee shill pay frcm :aid -ctow fund.

Payment of afny and all invcic,-s from said Emcrow Fund shall be

juijtly ageedo upon i)!v the Agency and the Client. If any such invoice

is disputed, tl:. Escrc\mee shall -:ontinue to hold the aums necessary to

113Y such diaputld invoCce in esturow until such time as the claim of

deht is resolved by the Ageticy and the Client.

'lie IhcrC al. 3 render lit'irgs for Escrowee services by the

;Otti day of cj,;i moth for r o,' i, ndercd in the preceding month

and paym:ent shall1 be due no lateo than thirty days from the 'dt Of

:.IICZ) bllillg. 'sce attached Scl-culJe A for agreed upon scoroweq

charq&--) if payent authoeization, is not recalveO by the ft.o3oW 4#g

....... *..,... ..... *-.,.o,,E .8 hv the duO



Ouch billinSompmtt to~at~lo

3. D16PUTEX9 in the event .3f any dispute 0it0 Cosa to

Oispor it io, of all or part of theO Zscrow Fund, th5te 4*halL no*L

k)a obligated tL tdieburco tie di'RPUttd POrtiOi thnbtI~ t

E~cIOIPv br~b retilre Affir3tI4Y-1 to COmmwncV AnY ait.f ag~isst th



A.eney or th Client or defend any action that a Creditor niqt btlng.

In his sole discretion, the Escrowee ray. in the event of a dinpute ar:

to the dispositio:- of all or part of the Escrow Fund, CoarlnetcO an

action in a nature of interpleader and seek to deposit the dlnPut..1

portion in a Court of Competent 3urladiction.

4. OTHR AGRHEMENT. The gscrowoe shall not be bound by any

agreement between the Agency and the Client of which 
he has no

knowledge as of the date of this Escrow Agroomont. Nor shall he be

roquired to dete.-vine the amounc of validity of any 
claim roado against

the Escrow Fund.

5. ACCOUJTING. The ESCrowee hlvall provide tbe Agency and the

Client a wookly accounting as to teceipts and each payment or

disbursement made from the Escrow Fund. Tho3c dishurtementtG shall

only be upon the joint approval of the Agency and the Client.

6.ESCROWEE's COMPFNSATION. Tb-i compensation of the i'ac owee has

been fixed by the Agency, Client and Escrowee under a separate

Agreement. The F.scrowee shall not ba ontitlod to any additional

compensation for services rendered under this 
Rscrow Agreement.

7. PRON NPIFSS OP I! VOICES. Te Agency and the Client shall take

reasonaole stops to have all invoices attributable to the telephone

fund raising proorams submitted promptly to the Escrowee for payment.

8. IREKHUREMENT OF CLIENT BIRE ACCOUNT. The Escrowee shall he

authorized to reimburso the Client's postal RP acoount as roquired

without any further authorization by the Agency or Client.

D. BOND AND INSURANCE. The Fscrowee shall provide a bond

satisfactory to the Agency and the Client to cover its servioe$ under

this Agreemont. The Escrowee shall also provide an insurance policy

with the Agency and Client as named insureds which protects 
then from

any losge from theft and/or eipba-Llements and fire during the period

returns are in the care, custody and/or control of the Bsc[ovo.

10. CLAIHS. The Agency and thz Client shall at all times

herealter indemr,ify the Escrowee egainst all actions, procoodings,

claies, and demands by reasons of the delivery to his of toloplone

fund raising proceeds and his payment of invoices under this

ag reeaent.



12. COWRI'OLLG LAI. The validity# Lnt.ocpceetion, and

petfoemanco of this Agreement shall be controlled by end construed

under the laws of the State of VircaLae.



13. WAIVUR. The failure of any party to this &Ag"ront to object

or to take aftitntiv action' with r..p@c* to any otlwt coliIt Oy the

'Other which is in Violationl of the terms of thils A1g....flt 8h#1 not

be construed asa waiver thereof, or of any futuce breCh of

subsequent wrongful conduct-

14. "OoIPIC&TION. This Agreement may not be altered 
or modified

without the expressed written 
consent of the Agency, the 

Client anO

the Escrowee.

ArrF.TI American Telephone Marketing GCOUP (AgencY)

DaVid h. it

&TTFVST: 
NSPAC (CI iont)

__BY

Lilly ledtyev SOL

ATTSST: Washington IntelligenCe I5ure*u (B4otovoe)

-- O - iat hewas PC 4c
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AGREEMENT made______ 19. between WOOgy~In.
Oenubr called the Agency),
(hInafter called the Client), and___
(hereinafter called the Escrowee).

WITNESSETH:
WHEREAS, the Agency and the Client have heretofore entered into an Agreement dated

19 , pursuant to which the Agency has agreed to provide direct mail fund raising services to the Client
and the Client has agreed to pay the costs for said services as well as costs for others providing services and
supplies for the direct mail fund raising program, all upon the terms and conditions set forth in the
Agreement between the Agency and the Client, and

WHEREAS, the parties desire to execute an Escrow Agreement in accord with the provisions of
paragraph 5.c of said Agreement,

IT IS, THEREFORE, agreed:

I. ESCROW FUND. The Agency and the Client hereby agree that returns from the direct mail fund
raising programs covered by their Agreements dated , 19 - , shall be received by the
Escrowee and the sum so received shall be known as the Escrow Fund.

-- 2. PAYMENT OF CREDITORS. The Escrow Fund shall be held by the Escrowee separate and apart
from the other funds of the Escrowee. The Agency and the Client shall mutually present the Escrowee
invoices of creditors, including invoices of the Agency, which the Escrowee shall pay from said Escrow
Fund.

All invoices paid from said Escrow Fund shall be jointly agreed upon by the Agency and the Client. if
C- any such invoice is disputed. the Escrowee shall continue to hold the sums necessary to pay said disputed

invoice in escrow until such time as the claim of debt is resolved by the Agency and the Client.
The Escrowee shall render billings for Escrowee services by the 10th day of each month for services

rendered in the preceding month and payment shall be due no later than thirty days from the date of such
billing. If payment authorization is not received by the Escrowee for any billings due for Escrowee services
by the due date. and such billings are not in dispute, the Escrowee shall be authorized to pay such billings
without the authorization of the Client or Agency.

If payment authorization is not received by the Escrowee. within 30 days of invoice date, for any
'-) billings due the Agency, and such billings are not in dispute. the Escrowee shall be authorized to pay such

billings without written authorization of the Client.

3. DISPUTES. In the event of any dispute with respect to disposition of all or part of the Escrow Fund,
the Escrowee shall not be obligated to disburse the disputed portion thereof nor shall the Escrowee be
required affirmatively to commence any action against the Agency or the Client or defend any action that a
creditor might bring. In his sole discretion. the Escrowee may, in the event of a dispute as to the disposition
of all or part of the Escrow Fund, commence an action in a nature of interpleader and seek to deposit the
disputed portion in a Court of Competent Jurisdiction.

Any dispute arising from any question involving invoices of the Agency or the Escrowee shall be made
in writing within 10 days of receipt of said invoice.

4. OTHER AGREEMENTS. The Escrowee shall not be bound by any agreement between the Agency
and the Client of which he has no knowledge as of the date of this Escrow Agreement. Nor shall he be
required to determine the amount of validity of any claim made against the Escrow Fund.

5. ACCOUNTING. The Escrowee shall provide the Agency and the Client an accounting as to each
payment or disbursement made from the Escrow Fund. Those disbursements shall only be upon the joint
approval of the Agency and the Client.

6. ESCROWEE's COMPENSATION. The compensation of the Escrowee has been fixed by the
Agency, Client and Escrowee under a separate Agreement. The Escrowee shall not be entitled to any
additional compensation for service rendered under this Escrow Agreement.
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invoim attributa to the diec mail fnd raising ga= I t to th for

8. REPAYMENT OF POSTAGE. All invoices for psWe adaces to ie Client all be paid on a
priority basis. Invoices for postage advances paid from said Escrow Fund shall be authorized in writing by
the Agency and shall not require the approval of the Client.

9. REIMBURSEMENT OF CLIENT BRE ACCOUNT. The Escrowee shall be authorie to
reimburse the Client's postal BRE account as required without any further authorization by the Agency or
Client.

10. BOND AND INSURANCE. The Escrowee shall provide a bond satisfactory to the Agency and the
Client to cover its services under this Agreement. The Escrowee shall also provide an insurance policy with
the Agency and Client as named insureds which protects them from any losses from theft and/or
embezzlement during the period returns art in the care, custody and/or control of the Escrowee.

I1. CLAIMS. The Agency and the Client shall at all times hereafter indemnify the Escrowee against all
actions, proceedings, claims and demands by reasons of the delivery to him of direct mail fund raising
proceeds and his payment of invoices under this agreement.

12. ASSIGNMENT AND DELEGATION. No party to this Agreement may assign any rights or
delegate any duties hereunder without the express prior written consent of the other.

13. CONTROLLING LAW. The validity. interpretation, and performance of this Agreement shall be
controlled by and construed under the laws of the State of Virginia.

14. WAIVER. The failure of any party to this Agreement to object or to take affirmative action with
respect to any conduct by the other which is in violation of the terms of this Agreement shall not be construed
as a waiver thereof, or of any future breach or subsequent wrongful conduct.

15. MODIFICATION. This Agreement may not be altered or modified without the expressed written
consent of the Agency. the Client and the Escrowee.

16. ADDITIONAL TERMS.

(Nb

The undersigned do hereby personally warrant and
the parties hereto.

ATTEST:

ATTEST:

affirm that they are authorized to execute and bind

BY:

Response Dynamics,Inc. (Agency)

BY:

(Client)

BY:

(Escrowee)

ATTEST:



A" Date July 11990

MID AMERICA PRINTING, INC

FLAT WORK PRICES

ATEA I o 10
PAGK I of 10

3 1/2x41/4
31/2x81/2
4 1/4x7
81/2x7
81/2x 11
81/4x 11
8x11
4 1/4x5 112
5 1/2x8 1/2
lx 17
14x 17
81/2x 14

#60 Whe Offst

3 1/2 x 4 1/4
3 1/2 x 81/2
41/4x7
81/2x7
8 1/2x 11
81/4x 11
8xll
41/4x5 112
51/2x81t2
llx 17
14x 17
8 1/2x 14

$200
$200
$200
$200
$200
$200
$200
$200
$200
$200
$200
$200

$200
$200
$200
$200
$200
$200
$200
$200
$200
$200
$200
$200

Under

5.66/M
11.32/M
11.32/M
22.63/M
23.88/M
23.88/M
23.88/M

5.97/M
11.94/M
47.75/M
50.25/M
45.23/M

Under

5.75/M
11.50/M
11.50/M
23.00/M
24.63/M
24.63/M
24.63/M

6.16/M
12.32/M
49.25/M
52.50/M
46.00/M

Under

5,000-
14.999

5.66/M
11.32/M
11.32/M
22.63/M
20.87/M
20.87/M
20.87/M
5.97/M

11.94/M
41.75/M
44.25/M
40.25/M

15,000-
24.999

5.66/M
8.32/M
8.32/M

16.63/M
20.87/M
20.87/M
20.87/M

5.97/M
10.43/M
23.50/M
26.00/M
21.00/M

5,000- 15,000-14,999 24,99

5.75/M
11.50/M
11.50/M
20.63/m
21.13/M
21.13/M
21.13/M

6.16/M
10.56/M
42.25/M
45.50/M
41.25/M

5.75/M
10.31/M
10.31/M
20.63/M
21.13/M
21.13/M
21.13/M

6.16/M
10.56/M
25.00/M
28.25/M
21.75/M

5,000- 15,000-
149 24,9

25,000-99.99

4.16/M
5.53/M
5.53/M

11.06/M
10.00/M
10.00/M
10.00/M
5.22/M
5.88/M

20.00/M
22.50/M
17.50/M

OVER100.00

2.76/M
3.25/M
3.25/M
5.63/?A

10.0vM
10.00/M
10.00/M

5.27dM
5.00/N

17.75/M
20.25/M
15.25/M

25,000- OVER
99 1.oo

5.16/M
5.69/M
5.69/M

11.37/M
10.75/M
10.75/M
10.75/M
5.29/M
6.25/M

21.50/M
24.75/M
18.25/M

2.84/M
3.53/M
3.53/A4
6.18/M

10.75/MA
10.75/M
10.75/M
3.13/M
5.38/M

19.25/M
22.50/M
16.00/M

25,000- OVER
9#99 100000

3 1/2 x4 1/4
3 1/2x8 1/2
4 1/4x7
8 1/2x7
81/2x 11
81/4x 11
8x11
4 1/45 1/2
5 1/2x8 1/2
l1x 17
14x17
8 1/2x 14

$200
$200
$200
$200
$200
$200
$200
$200
$200
$200
$200
$200

NOT AVAILABLE
NOT AVAILABLE

OTAVAILABLE
OT AVAILABLE

26.53/M 24.03/M
26.53/M 24.03/M
26.53/M 24.03/M
6.64/N 6.64/N

13.27/M 13.27/M
53.06/M 48.06/M

NOT AVAILABLE
NOT AVAILABLE

AT THIS TIME)
AT THIS TIME)
AT THIS TIME)
AT THIS TIME)
24.03/M 14.91/M
24.03/M 14.91/M
24.03/M 14.91/M

6.64/M 6.01/M
12.02/M 7.46/NI
29.81/M 26.31/M
AT THIS TIME)
AT THIS TIME)

13.16/M
13.16/M
13.16/M
6.01/M
6.58/M

24.06/M
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Thank You
£-r)

Postage (fiM cas)

Set Up Fee

Laser Printing

Material:

RAE
Flatwork

Mailshop Fees:
Folding & Inserting

Jod R.. arier
Code BREAB
Scaling

Inclusive

Inclusive

Inclusive

BM Sep.
Bled Sep.
Billed Sep.

Inclusive
Inclusive

N/A
N/A

Inclusive

Thank You

Inclusive

Inclusive

Inclusive

Billed Sep.
Billed Sep.
Billed Sep.

Inclusive
Inclusive
Inclusive

N/A
Inclusive

Bithday Certifed

Inclusive Inclusive Inclusive

Inclusive Inclusive Inclusive

Inclusive

Inclusive
Inclh
Inclusive

Inclusive
Inclusive

N/A
Inclusive
Inclusive

N/A

Inclusive
N/A

Billed Sep.

Inclusive
Inclusive
Inclusive
N/A

Inclusive

Inclusive

Inclusive
Inclusive
Inclusive

Inclusive
Inclusive
N/A

Inclusiv
Inclusive

Telema Fee
(Data t Orag4
~oceu~~decon~matches

Price per piece $.60

NIA

$.70

Inclusig NIA

$.99 $ .57

" For stamped RAE add .31 cents (.29 cents for postage and .020 for stamp affixing)

" 3606 fee billed seperately

NOTE: Total price is fixed and is based on production cost for producing small
rusb/top priority turnaround conditions,

quantities with

$2.05
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AGREEMENT

Response Dynamics, Inc. (RDI) will act as agent for
(The Committee) carrying out certain direct response programs subject to the approval
of The Committee. These projects shall be conducted under the following terms and
conditions.

1. RDI will provide The Committee with copy, artwork, and telemarketing scripts
which shall be approved in writing by The Committee prior to any use by RDI.

2. As agent for The Committee, RDI will order the purchase of all materials and
services required for each project.

3. All return mail from each project shall be directed to an independent third
party lock box operation who shall open all mail, tabulate results, make cash
deposits into The Committee's direct mail account, and perform other services
that may be required.

4. All invoices related to RDI's services on behalf of The Committee shall be paid
as soon as possible after The Committee's receipt of invoices, but in no event
later than 60 days from invoice date. All such invoices will be received by
RDI, approved for accuracy and submitted to The Committee on a regular basis.

5. RDI's agency fee will be fifty dollars ($50.00) per thousand pieces mailed.
Other related costs will include envelopes, flatwork, laser printing, postage,
list rental, lettershop services, lock box services, computer list maintenance
and other ordinary and necessary expenses.

6. Cost projections will be given on the basis of a price per thousand pieces
produced. Back end costs, such as BRM postage, lock box, and file maintenance
will be directly related to the actual number of responses received from any
project.

7. All names generated by direct response programs conducted under this agreement
will be co-owned by RDI and The Comrmttee without restriction.

8. Updated statistical data on the results of all projects will be submitted to The
Committee at least once each week or as requested by The Committee.

9. This agreement may be terminated by either party upon 60 days written notice.

This agreement will be effective , 1992 and shall remain in effect
until terminated as provided herein.

AGREED: AGREED:

The Committee Response Dynamics, Inc.
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1, David A. Xw o, do hereby swear and affirm that the

following is true and correct, to the best of my knowledge and

belief:

1. 1 an the Chairman of Response Dynamics, Inc. ("RDIN).

Ronald A. Xanfer and I are the co-founders of RDI, American

Telephone Marketing Group, Inc. ("ATNO"), The Best Lists, Inc.

("BLI="), Fulfillment Management Services, Inc. ("FX"), American

Graphic Design ("AGD"), A Division of RDI, Direct Response Data

Management, Inc. ("DRDM") and Mid-America Printing, Inc.

("NAP") (collectively, the "Companies").' Mr. Kanfer and I each

own fifty percent (500) of the Companies. I have responsibility

for the business and accounting functions of the Companies, and

Mr. Kanfer is responsible for creative matters.

2. I have read the Complaint dated October 2, 1992, filed

by the Democratic National Committee. Each and every allegation

and implied allegation of violations of the Federal Election

Campaign Act concerning the Companies is false and unfounded.

I. Personal Background

3. I received a B.S. from Pennsylvania State University,

and I have been a Certified Public Accountant since 1977. I have

extensive experience in the direct response business, including

We also co-founded and own Direct Response Data
Management, which produces letters and handles file
management.

- 1 -



the direct mail and tolaarketing businesses. Prior to

oo-fourding RD? and its sister companies, I served as Zxecutive

Vice President with another large washington-area direct response

market ir4 agenoy.

4. I an a member of many direct response professional

organizations# including the Direct Marketing Association, the

Association of Fundraisinq List Professionals, the American

Telearketling Association, the Direct Marketing Association of

Washinqton, the Non-Profit Mailers Federation and the Association

of Direct Response Fund Raising Council.

II. The Companies

S. Together, the Companies offer a complete range of

services for direct mail and telemarketing campaiqns, both

political and non-political. The fact that we offer so many

services is a selling point for potential clients. We actively

narket the Companies A A falily of companies. we currently have

approximately 200 employees.'

6. RD! is a direct mail agency, handling direct mail

programs from start to finish. RDI charges a fee per letter for

acting as a client's agent in carrying out direct mail programs.

RDI never undertakes any work without a client's approval.

7. ATWG engages in telemarketing, specializing in

The Companies have a central business office in Vienna,
Virginia, which is also RDIs' headquarters. The
operations Centers of ATMO, 7MS and Mid-America are all
located in Fradericksburq, Virginia.

- 2 -



telephone fund aising campaigns. It became a division of SDI ft

Jainuary 1, 1990.

8. ATKG and RDI do not collect the monies raised in any of

their campaigns. Their standard contraots require that their

clients arrange for an independent escrow agent and lock box

operation to collect monies and place them in an escrow account.

9. Best Lists is a mailing list and calling list broker.

It obtains lists of prospective contributors for clients. Often,

Best Lists rents lists of potential contributors, which are then

used by RDI in a direct mail campaign and by ATHO in a

telemarketing campaign. RDI and ATMG are authorized by clients

in their standard written contracts to use Best Lists as their

agent to rent lists. Best Lists does not undertake any work on

behalf of any client without the client's advance approval.

10. Mid-America FXS and AGD all perform work for RDo's

clients in carrying out direct mail campaigns. While RDI

technically has the right to select such vendors under the

standard written contract, RDI does not do so without the

client's approval.

11. Mid-America prints letters and materials; FMS inserts

letters and material into envelopes; and AGD is a division of RDI

which does design graphics such as bumper stickers and posters

for client mailings.

I1. The Companian' Work for NSPAC

12. Mr. Kanfer and I had performed fundraising work for

- 3 -



Ilisabeth Fediay from 1973 to 1981 while at another firs.' Zn

early 1986, Ms. Fediay asked us to take on work for the National

Security Political Action Committee ("NSPAC")* Based upon our

positive experience with her in the past, inoludinq her prompt

payment in full record, ve agreed to do so.

13. On April 7, 1986, NSPAC, by Ms. Fedlay, entered into

RDI's standard vendor/client contract. A true and correct copy

of this contract is attached hereto as Attachment A. In the

contract, RDI was appointed as NSPAC's exclusive agent to carry

out a direct response fundraisinq campaign. NSPAC agreed in the

contract to be billed at RDI's standard rates (specifically, $50

per 1,000 letters), and NSPAC also agreed to PDI's standard

payment terms. The terms conform to the usual and normal

practice in our trade. The contract is RDI's pro-printed

standard agreement.

14. Similarly, on April 28, 1986, NSPAC, by Ms. Fediay,

entered into ATHG's standard written agreement with ATMG for a

telephone fundraising campaign. A true and correct copy of this

agreement is attached hereto as Attachment B. Again, this

contract contains ATHi's standard fees and terms. The terms

conform to the usual and normal practice in our trade.

Me. Fediay had a solid payment record with that firm
during this period.

- 4 -



IS. Under both contraots, an independent third-party eewov

agent must be employed. The escrow agent is responsible for

tabulating all funde received, depositing the funds in an esoroV

account and disbursing monies from the account. Such

disbursements occur only upon the written approval of NSPAC and

RDI, or NSPAC and ATGO, respectively.

16. RDI, ATWG and NSPAC did enter into such escrow

arrangements with the Washington Intelligence Bureau ("WIB"), a

company not affiliated in any way with Mr. Kanfer, myself or any

of the Companies. The WIB has collected the funds raised for

NSPAC and maintained the escrow accounts. A true and correct

copy of the Escrow Agreement among WIB, ATMG and NSPAC is

attached hereto as Attachment C.'

17. In the fall of 1987, Ms. Fediay asked Mr. Kanfer and me

to undertake a project for NSPAC to raise funds for independent

expenditures in support of then Vice President Bush's election.

The project was named "Americans for Bush."

13. We agreed, on behalf of RDT and ATMG, to take on the

project under our existing written contracts, and RDI tested two

mailings before beginning the full-scale project. In addition,

ATMO began several telemarketing campaigns. All mailings and

telephone solicitations conducted for the "Americans for Bush"

project were handled in the same manner as other NSPAC (and other

There is an identical Escrow Agreement among WIB, RDI
and NSPAC.



clients#) projecta pursuant to the same contracts and practios.

19. DIt has mailed approximately 15,000,000 letters for

NSPAC and *Americans for Bush."

IV. NRPAC's Fundraising Cost. and Payments

20. NSPAC did not receive any special treatment or

arrangement concerning its bills. NSPAC was invoiced monthly for

all other fees and expenses. NSPAC had paid consistently, until

November 1918. In October a business decision was made to mail

approximately 3 million letters on previously tested lists. The

projection indicated that the mailing would net more than

$700,000. The actual results of the mailings were a loss of

about $400,000. The difference between the projected qain and

the actual loss on this mailing was over 1 million dollars and

nearly accounts for the entire debt that NSPAC has with RDI and

related companies. RD1 believes the variation in the projection

verses actual on this particular mailinq was due to the

increasing point spread in the polls in the final month before

the Bush-Dukakis election.

21. The Companies have earned more net income from work

performed on the Americans for Bush account than any other

account they have handled within the same time frame.

22. The Americans for Bush mailing list continues to earn

significant net dollars for the Companies and is expected to

continue earninq income over the next four years.

- 6 -



23* List rental income earned from the Americans for Bush

mailing list of 128,000 names and new accounts produced as a

result of publicity over this project has more than offset all

1.3 million dollars outstanding to the companies.

24. NPAC's costs were comparable to those of other

political fundraising campaigns with which I am familiar. RDK's

prospecting for NSPAC has cost approximately forty-one cents

($.41) per dollar contributed. I understand that the Bush

campaign's prospectinq cost is approximately thirty-nine cents

($.39) per dollar contributed.

V. An Arm's-Length Relationship With
Jim, Fediay/Floyd UrowniNSPAC

25. Ne. Fediay and Floyd Brown are not employees,

consultants, directors or stockholders in any of the Companies or

any other company affiliated with then, Xr. Kanfer or myself.

They have not been paid by the Companies or me in connection

with, or to secure, NSPAC's business. They do not make any

profit on the work performed by the Companies for NSPAC. They do

not receive a percentage payment of any nature from the Companies

or any person affiliated with them. I am not a contributor to,

nor in any way connected with, NSPAC or "Americans for Bush.*

NSPAC does not have an office in any building where the

Companies' offices are located. NSPACts offices are located in

Washington, D.C., and the Companies do not have any offices in

- 7 -



Wa6hington, D.C. I have not had any involvement with any f the

television advertisements that I understand NIPAC produced.

26. Ks. Fediay, Floyd Brown, NIPAC and "Americans for Bush*

are not treated any differently than any of the Companies' other

customers.

27. There are no additional commercially reasonable steps

for the Companies to undertake to collect fees owed by NSPAC

given its present financial resources and its inability in the

present political environment to generate additional funds.

28. The companies did not receive loe compensation for the

services than would have been the industry norm. There was, for

Response Dynamics, a very successful commercial relationship

between it and NSPAC.

29. It is not uncommon in the direct response/direot mail

industry for some clients to incur substantial unpaid debts.

This is a usual and normal experience in the industry, because of

the significant initial expenses for mailing and always uncertain

degree of contributor response to any particular fundraising

package. It is not possible to be assured that each mailing

package will return sufficient funds to pay all expenses and

vendor profit provided for in an agreement. The debts arising

out of the business relationship between NSPAC and the companies

are not excessive in light of the substantial profits made by the

companies and their retention of valuable lists of NSPAC donors

created through the mailings. The economic terms of the

- 8



agreement between NIPAC and the companies were sufficiently

favorable that no one familiar with the business could conclude

that they masked an intended contribution to NSPAC or resulted In

an actual contribution.

VI. Uamblican Challengers Comittee

30. RDI entered into a fundraising agreement with RCC on

November 7, 1989. DI standard pro-printed agreement was used

and the RDI fee was set at the standard rate of $50.00 per

thousand pieces mailed. After about a year of standard direot

mail prospect package testing and remailings to active donors of

RCC, RDI determined that the project did not have the potential

that we originally hoped it would have. Based on the results of

all work performed by RDI for RCC, RDI made a business decision

to temporarily reduce the level of mail volume until the

political fundraising climate improved.

Further, Affiant saith not. " /

D/

Signed an4 sworn to before me
this z! day of A-4.4 1992.

Notarfr ibl/c (sock),

- 9 -
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1, Ronald A. Kanfor, do hereby swear and affirm that the

following is true and correct, to the best of my knovledge and

beliefs

1. 1 am the President of Response Dynamics, Inc. ("RD!").

David Kunko and I co-founded RDI, American Telephone Marketing

Group, Inc. ("ATKG"), The Best Lists, Inc. ("ELI"), Fulfillment

Management Services, Inc. ("FIMS"), American Graphic Design

("AGD"), A Division of RDI, Direct Response Data Managements Inc.

("DRDM") and Mid-America Printing, Inc. ("MAP") (collectively,

the "Companies"). 1 Mr. Kunko and I each own fifty percent (50%)

of the Companies. I have responsibility for creative matters;

Mr. Kunko handles business and accounting functions.

2. I have read the Complaint dated October 3, 1992, filed

by the Democratic National Committee. Each and every allegation

and implied allegation of violations of the Federal Election

Campaign Act concerning the Companies is false and unfounded.

I. Personal Backaround

3. I have been involved in the direct mail and tele-

marketing business for many years. I received a B.A. from the

University of Oklahoma in 1968 and a M.A. from Ball State

University in 1970, and I have completed the doctoral courses in

German History at West Virginia University in 1975. Prior to

We also co-founded and own Direct Response Data
Nanagement, which produces letters and handles file
management.



German History at Went Virginia University in 1975. Prior to

co-founding RDZ and its sister companies, I vas an account

executive for a large Washington direct response agency. I have

also served as a consultant and speech writer for several

senatorial and gubernatorial campaigns.

4. I an a member of many direct response professional

associations, including the Direct Marketing Association, the

Association of Fundraisinq List Professionals, the American

Telemarketing Association, the Direct Marketing Association of

Washington, the Non Profit Mailers Federation and the Association

of Direct Response Fund Raising council.

II. Tho CoQmanioa

5. Together, the Companies offer a complete range of

services for direct zail and telemarketing campaigns, both

political and non-political. The tact that we offer so many

services is a selling point for potential clients. we actively

market the Companies as a family of companies. We currently have

approximately 200 employees.'

6. RDI is a direct mail aqency, handling direct mail

programs from start to finish. RDT charges a fee per letter for

acting as a client's agent in carrying out direct mail programs.

RDI never undertakes any work without a client's approval.

The Companies have a central business office in Vienna,

Virginia, which is also RDI's headquarters. The
Operations Centers of ATMG, F7M and Mid-America are all
located in Fredericksburg, Virginia.

- 2 -
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7. ATN engages in telesarketing, specialising in

telephone fundraising campaigns, It became a division of tD! on

January 1, 1990.

s. ATNO and RDI do not collect the monies raised in any of

their campaigns. Their standard contracts require that their

clients arrange for an independent escrow agent and look box

operation to collect monies and place them in an escrow account.

9. Best Lists is a mailing list and calling list broker.

It obtains lists of prospective contributors for clients. Often,

Best Lists rents lists of potential contributors , which are then

used by RDI in a direct mail campaign and by ATNO in a

telemarketing campaign. RDI and ATMG are authorized by clients

C in their standard written contracts to use Best Lists as their

agent to rent lists. Best Lists does not undertake any work on

behalf of any client without the client's advance approval.

10. Mid-America, FMS, and AGD all perform work for RDI's

clients in carrying out direct mail campaigns. While RDI

technically has the right to select such vendors under the

standard written contract, RDI does not do so without the

client's approval.

(N11. Mid-America prints letters and materials; PF8 inserts

letters and material into envelopes; and AGD is a division of RD!

which does design graphics such as bumper stickers and posters

for client mailings.

IrI. The companies' Work for NSPAC

- 3 -



12. Kr. unko and I had performed fundraising work for
Zlizabeth Fediay from 1978 to 19S1 while at another firm. Zn
early 1986, N. Fediay asked us to take on work for the National

Security Political Action Committee ("NSPAC.). Based upon our

positive experience with her in the past, including her prompt

payment in full record, we agreed to do so.

13. On April 7, 1986, NIPAC, by Ms. Fediay, entered into

RDI's standard vendor/client contract. A true and correct copy

of this contract is attached hereto as Attachment A. In the

contract, RDI was appointed as NSPAC's exclusive agent to carry

out a direct response fundraising campaign. NSPAC agreed in the

contract to be billed at RDI'8 standard rates (specifically, $50

per 1,000 letters), and NSPAC also agreed to RDI's standard

payment terms. The terms conform to the usual and normal

practice in our trade. The contract is RDI's pre-printed

standard agreement.

14. Similarly, on April 28, 1986, NSPAC, by Ns. Fediay,

entered into ATXG's standard written agreement with ATNG for a

telephone fundraising campaign. A true and correct copy of this

agreement is attached hereto as Attachment B. Again, this

contract contains ATMG's standard rees and terms. The terms

conform to the usual and normal practice in our trade.

15. Under both contracts, an independent third party escrow

agent must be employed. The escrow agent is responsible for

tabulating all funds received, depositing the funds in an escrow

account and disbursing monies from the account. Such disburse-

- 4 -



0
unts occur only upon the written approval ot ISPAC an DZ or

NUPAC and ATM, respectively.

16. RD!, ATNO and NSPAC did enter into such escrow

arrangements with the Washington Intelligence Bureau (elIDi), a

company not affiliated in any way with Mr. unko, myself or any

of the Companies. The WI has collected the funds raised for

NBPAC and maintained the escrow accounts. A true and correct

copy of the Iscrow Agreement among WID, ATKG and NSPAC is

attached hereto as Attachment C.3

17. In the fall of 1987, Me. Fediay asked Mr. Kunko and ms

to undertake a project for NSPAC to raise funds for independent

expenditures in support of then Vice President Bush's election.

The project was named "Americans for Bush."

16. We agreed, on behalf of RDI and ATMG, to take on the

project under our existing written contracts, and RDI tested two

sailing& before beginning the full-scale project. In addition,

ATMG began several telemarketing campaigns. All mailings and

telephone solicitations conducted for the "Americans for Bush"

project were handled in the same manner as other NSPAC (and other

clients') projects, pursuant to the same contracts and practices.

19. RDI has mailed approximately 15,000,000 letters for

NSPAC and "Americans for Bush.*

IV. NSPAC's Jundraising Costa and Panent&

20. NSPAC did not receive any special treatment or

There is an identical Escrow Agreement among WIB, RDI
and NBPAC, which unfortunately we have been unable to
locate.

- 5 -



arrang ment oonernin its bills. NIPAC was invoiced monthly tor

all other fees and expenses. NIPAC had paid consistently, until

November 198. In October a business decision was made to mail

approximately 3 million letters on previously tested list. The

projection indicated that the mailing would net more than

$700,000. The actual results of the mailings were a loss of

about $400,000. The difference between the projected gain and

the actual lose on this mailing was over 1 million dollars and

nearly accounts for the entire debt that NSPAC has with RDI and

related companies. RDI believes the variation in the projection

verses actual on this particular mailing was due to the

increasing point spread in the polls in the final month before

( the Bush-Dukakis election.

21. The Companies have earned more net income from work

performed on the Americans for Bush account than any other

account they have handled within the same time frame.

22. The Americans for Bush sailing list continues to earn

significant net dollars for the Companies and is expected to

continue earning income over the next four years.

23. List rental income earned from the Americans for Bush

mailing list of 128,000 names and new accounts produced as a

result of publicity over this project has more than offset all

1.3 million dollars outstanding to the companies.

21. NSPAC's costs were comparable to those of other political

fundraising campaigns with which I am familiar. RDI's

prospecting for NSPAC has cost approximately forty-one cents

- 6 -



($.41) Per dollar contribuated, I understand that the gush

camPaign's Prospecting cost Is approximately thirty-nine cents

($.39) per dollar contributed.

24. There are no additional commercially reasonable steps

for the companies to undertake to collect fees owned by k5PAC

given its present financial resources and its inability in the
present political environment to generate additional funds.

25. The companies did not receive less compensation for the

services than would have been the industry norm. There was, for

Response Dynamics, a very successful commercial relationship

between it and NSPAC.

26. It is not uncommon in the direct response/direct mail

industry for some clients to incur substantial unpaid debts.

This is a usual and normal experience in the industry, because of

the significant initial expenses f or mailing and always uncertain

degree of contributor response to any particular fundraising

package. It is not possible to be assured that each mailing

package will return sufficient funds to pay all expenses and

vendor profit provided for in an agreement. The debts arising

out of the business relationship between NSPAC and the companies

are not excessive in light of the substantial profits made by the

companies and their retention of valuable lists of NBPAC donors

created through the mailings. The economic terms of the

agreement between NSPAC and the companies were sufficiently

favorable that no one familiar with the business could conclude

that they masked an intended contribution to NSPAC or resulted in

- 7



an actual contribution.

V. An Am's-Length Relationship with

27. No. Fediay and Floyd Brown are not employees,

consultants, directors or stockholders in any of the Companies or

any other company affiliated with them, nor Mr. Kunko or myself.

They have not been paid by the Companies or me in connection

with, or to secure, NSPAC'a business. They do not make any

profit on the work performed by the Companies for NBPAC. They do

not receive a percentage payment of any nature from the Companies

or any person affiliated with them. I am not a contributor to,

nor in any way connected with, NSPAC or "Americans for Bush.*

NSPAC does not have an office in any building where the

Companies' offices are located. NSPAC's offices are located in

Washington, D.C., and the Companies do not have any offices in

Washington, D.C. I have not had any involvement with any of the

television advertisements that I understand NSPAC produced.

26. Me. Fediay, Floyd Brown, NSPAC and "Americans for Buah"

are not treated any differently than any of the Companies' other

customers.

VI. Edward Kennedy Advertisement

29. I have not financed an advertisement attacking Senator

Edward Kennedy or any other United States Senator or Congressmen

produced by Floyd Brown or any other individual associated with

NSPAC.

- 8 -



30. RDZ entered into a fundraising arewnt with WC on

NOvember 7. 1989. RDI standard pro-printed agreemnt was used

and the ID! fee was set at the standard rate of $50.00 per

thousand pieces mailed. After about a year of standard direct

mail prospect package testing and remailinqs to active donors of

RCC, RDI determined that the project did not have the potential

that we originally hoped it would have. Based on the results of

all work performed by RDI for RCC, RD! made a business decision

to temporarily reduce the level of mail volume until the

political fundraising climate improved.

Further, Affiant saith not.

Ronald A Kanfer

S igned and sworn to before me/
this Z day of ,

- .-
Notary f'ublic (1seall <

L~/t~ .. A i-- &'-A L~ 0- *,
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Richard N. Zanfardino
Federal Election Commison
General Counsel's Office
999 E Street, N.W.
Washington, DC 20463

Re: MUR 3638

Dear Mr. Zanfardino:

Please find enclosed, the response
in the above-referenced matter. Should
contact me at your earliest convenience.

filed by the on behalf of National Security PAC
you have any further questions on this, please

Thank you for your time and attention to this matter.

Paul E. Sullivan

Enclosure
cc: E. I. Fediay

Chairman Aikens
Vice Chairman Thomas
Commissioner Elliott
Commissioner McGarry
Commissioner Potter
Commissioner McDonald
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DTema Nal- m Commitee )n
) rin

C")
v. ) MUR 3635

RespnnI Dynamics, Inc., t al. ) RTB Response by National Security PA(
)

This response is filed pursuant to 2 U.S.C. 1437g(a)(1) on behalf of National Security

Political Action Committee, ("NSPAC") or ("Respondent") in response to a complaint filed by

the Democratic National Committee, (DNC"), alleging the acceptance of illegal corporate

contributions in violation of 2 U.S.C. W441b, by virtue of Respondent's failure to pay debts

which it has outstanding from the 1988 general election. For the reasons stated below,

ip t contds that the debts were incurred as a result of an arm's length business

transaction and, notwithstandig various attempts for further fundraising, revenues have not been

obtained by which to pay off this outstanding debt. These transactions were undertke in

compliance with the Federal Election Campaign Act of 1971, as amended, (" FECA") and the

applicable Federal Election Regulations, ("Regulations") and as such, Respondents request the

Commission to make a finding of no reason to believe and close the file.
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I.

Factual Summary

r"..

Since its inception, Elizabeth I. Fediay has served as treasurer and primary decisioap

making authority for NSPAC.

In 1986, Ms. Fediay sought to retain the services of a proven direct-mail firm for

purposes of developing a contributor base for NSPAC capable of generating sufficient revenues

which she desired for contributions during the 1988 elections. As a result, in the spring of

1986, NSPAC contracted with Response Dynamics, Inc. ("RDI") and continued to utilize their

services until NSPAC ceased its fundraising efforts in 1990.

At that time in 1986, Ms. Fediay signed on behalf of NSPAC the standard RDI, "boiler

plate" contract. The various subsidiary organizations which conducted telemarketing, list sales,

etc. were chosen by RDI in accordance with provisions of the RDI-NSPAC contract agreements.

At no time preceding 1989, did NSPAC seek to negoiate any special provisions in the contract

nor was any extraordinary provision made in the contract. The contract executed by NSPAC

with RDI was the standard contract, as presented by RDI, represented to be utilized for all of

RDI's political clients.

In February of 1989, the sole amendment to that contract was agreed to between NSPAC

and RDI (see Exhibit "A'). At that point and time, subsequent to the 1988 Presidential

elections, NSPAC found itself in substantial debt, which needless to say, is the present state of

affairs for NSPAC, as reflected on its FEC disclosure statements. That single amendment to

-2-



o iVl, 1M c aamP! aud 14(a) to umiu the m g Us ats k a r o .$5000 pi

thousm to $35.00 per thmsan. This was done so in an attempt to nable NSPAC to geerate

umx-e mail with the desir to p-duc grater net revenu in order to enerat fuds necesy

to retire the debt, which was owed primarily to RDI and its sbsidiary gi.T

amendment was made after mbstantial ne I between RDI and NSPAC. Virtually all net

proceeds NSPAC received from that point forward were for purposes of debt retirement not new

contributions or projects.

II.

LA Anats d Argume

The Complaint alleges that NSPAC accepted illegal corporate contributions by virtue of

the substantial debt which it presently has outstanding to RDI and that such debt was generated

solely upon the basis that RDI provided a contract to NSPAC on terms which were less than an

arm's mgth dard businem trsaction. Th Complainat makes a leap in logic which does

not justify the conclusions alleged in the Complaint. The mere fact that a political committee

has a debt and in this particular case, a substantial debt, does not indicate that the terms of the

agreement by which the credit was extended at the time it was negotiated, was less than that

which would meet a commercially reasonable standard.

As a preface to this presentation, the Commission must be reminded that the present

Regulations which discuss the extension of credit at 11 C.F.R. §116.3 Ct. =. is not the

standard by which this matter should be judged. As the Commission is well aware, those

regulations did not become effective until June 27, 1990. The regulatory standard at the time



1966 conuact was negotiated and executed, was far less detled dw dw shodud

today.' Therefore, for purposes of this provision, the Regulations, as revised as of July 1, 1987

Is do _,ulatory language upon which Respondent shall rely for purposes of dis pamtatio

and Ur standard to which the Commission should measure its adjudication. The basic 1987

regulaty provision dealing with the extension of credit stated,

A corporation may extend credit to a candidate,
political committee, or other person in connection
with a federal election provided that the credit is
extended in the ordinary course of the corporation's
business and the terms are substantially similar to
the extensions of credit to non-political debtors
which are of similar risk and size of obligation.
(II C.F.R. §114.10(a))

The only other substantial reference to the extension of credit in those regulations defines

a contribution to be, "the extension of credit by any person for a length of time beyond normal

business or trade practices. . ." (I I C.F.R. §l00.7(a)(4))

Based upon this regulatory scheme, provided that the credit was extended in the ordinary

course of the corporation's business, then such credit is not a contribution. Focusing at the time

in 1986 when the contract was entered into between NSPAC and RDI, it was NSPAC's

~u anng that the contract that was being tendered to it for services by RDI was the contract

used by RDI in the ordinary course of its business and therefore, no inordinate credit extension

was provided to NSPAC. As was noted above, NSPAC neither negotiated, nor did it believe

it obtained, any preferential treatment over and above other clients of RDI relative to credit or

Respondent does not intend to imply that the 1986 contract would not generally meet the
§116 standards, it would. However, Respondent had far less guidance from the
regulations in 1986 then would presently be available to committees, for determining an
arms length contract.



paymt schedules. The fact NSPAC sgned the a DI contut without am mnt,

evidences the fact that no inordinate credit beyond the normal business standard was extended

to NSPAC.

NSPAC's attempts subsequent to the 1988 election to continue fundraising for purposes

of retiring the 1988 debt were a substantial cause for the debt incurred as represented by the

present NSPAC FEC report. This on its face, demonstrates NSPAC's attempt to conduct

ongoing fundraising efforts in an attempt to reduce or retire the debt. An analysis of those

reports during the last quarter of 1988 and 1989 will demonstrate that these efforts concluded

in a net loss to NSPAC. It was for that very reason that NSPAC has elected to cease all

attempts at direct mail fundraising because it merely was adding to the outstanding debt rather

than netting out funds which could be used to retire the debt.

On this basis, the Commission must bifurcate its assessment of the NSPAC/RDI

relationship for purposes of determining whether there was an improper extension of credit s

alleged in the Complaint. As noted above, the mere fact that RDI and NSPAC entered into an

arm's length standard business fundraising contract is more than sufficient evidence to

demonstrate that there was no improper extension of credit, and therefore, no violation of the

Act, as alleged in this Complaint.

The second prong of this analysis goes to NSPAC's attempts to retire the outstanding

debt, which continues to be owing primarily to RDI and its subsidiary corporation. First,

NSPAC made continuous efforts to raise funds to retire the debt. Those efforts ceased only

when it was evident it was a net loss proposition. Rather than increase the debt, a decision was
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not an issue, and should neither be addressed nor should it impact upon the Commission's

for diSlte a -ol s in the Co=ant. Those dI kons will be

propery undertaken at suck time that NSPAC seeks, if ever, a debt forgiveness or settlement

aIreemM t with RDI. Under the present re t e, t Com sn is well aware that debt

settleents or debt fornve ie-s must come before the Commission for its approval. (I I

C.F.R. 1116.0 et Mj

For the reasons stated above, the Reondet reque that the Commission make a finding

that no improper extension of credit was made by RDI to NSPAC and therefore, no violations

of the Act occurred. A finding of no reason to believe and close the file is sought by the

Respondent in this matter, and the facts, certainly provide no other basis but for such a finding.

Paul E. Sullivan,
Counsel to NSPAC

-6-
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I I

AMENDMENT TO AGREEMENT

The Agreement between Response Dynamics, Inc. and National
Security PAC entered into on the 7th day of April, 1986, a true
and complete copy which is attached hereto and fully
incorporated herein is amended by this document pursuant to
Paragraph 11 of the aforementioned Agreement. The following
provision to be amended, effective January 1, 1988:

1. Paragraph 4(a) is amended so as- to delete "fifty
dollars ($50)" and insert in its place, thirty-five
dollars ($35).

Date/

Date

Na o.niay, Sci rmanNational Security PAC I

~PN
Ron Kanfer, Preside t
Response Dynamics, knc.



Mwe S0" mnso
156 Use Abnmb

Sm JeW, CA 9512

MAIN 'f FCOM

I-c q 12 33 l"l'5

December 10, 1992 t. o
N)

Richard Zanfardino
Federal Election Commission
General Counsel's Office
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR fepublican Challengers Committee

Dear Mr. Zanfardino:

Please find enclosed, the response filed on behalf of Republican Challengers

Committee in the above-referenced matter. Should you have any further questions on this,

please contact me at your earliest convenience.

Thank you for your time and attention to this matter.

Paul E. Sullivan

Enclosure
cc: Chairman Aikens

Vice Chairman Thomas
Commissioner Elliott
Commissioner McGarry
Commissioner McDonald
Commissioner Potter
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Democratic National Committee ) MUR 61-

v. ) RT e nse by Republican Challeng- s

) Committee
RPonse Dynamics, In. i. )

This response is filed pursuant to 2 U.S.C. 1437g(a)(1), on behalf of Republican

Challengers Committee, (uRCC" or "Respondent") in response to a complaint filed by the

Democratic National Committee, (*DNC"), alleging the &cceptance of illegal c e

cotributions by RCC in violation of 2 U.S.C. f441b, by virtue of Rt's failure to pay

debtswhich ithas outsad tov v . (Complainto) For the reao stated below,

Resondent contends that the debts were incurred as a result of an arms length business

transaction and, notwithstanding various attempts to secure revenues from fundraising efforts,

funds have not been obtained by which to pay off the RCC debt. The debts which are

outstanding with the various vendors were undertaken pursuant to trnsactions which were in full

compliance with the Federal Election Campaign Act of 1971, as amended, ("FECA") and the

applicable Federal Election Regulations, ("Regulations') and as such, Respondent requests the

Commission to make a finding of no reason to believe and close the file.



Factual and Tegal Analysis

A. The fle issue for the Commission's review is whether the RCc-RDI r t -a

omeed into on an arms-lenth basis- at the time it was execute in 1989 based unon ti

r iL~aty standards in plac at that time.

The Complaint is peppered with a substantial amount of negative rhetoric towards RCC

and its chairman, Floyd Brown. However, once the rhetoric is dissected, the exclusive factual

allegation tendered to the Commission centers solely upon the question of whether RCC entered

into an arms length agreement between itself and its direct mail vendor, Response Dynamics

Inc., ("RDI") and the various RDI subsidiary vendors providing collateral support services for

the direct mail and telemarketing fundraising program. To this single allegation, the evidence

and the history of the relationships clearly indicates that the agreement entered into between

RCC and RDI was one of a arms length business transaction and as such, was not in violation

of the FECA.

The agreement between RCC and RDI was entered into effective November 7, 1989 for

a two-year period of time. The contract tendered by RDI to RCC was the standard pre-printed

contract which RCC believed RDI tendered to all of its political and commercial clients. The

fact that the document was pre-printed with generic provisions, clearly indicated to the

Respondent that no special provisions were being tendered to RCC at the invitation of RDI. At

the insistence of RCC, several minor adjustments were made to amend the agreement, including

elimination of automatic increases in rates on an annual basis, and co-ownership of the fist



generated om the direct mail received by RCC. With thm two mndment, the agreemut

was signed in total between the two parties. No subsequent amendments were made to the

agreemMnL

It must be emphasized that these amendments were undertaken at the request of RCC and

based upon Mr. Brown's past dealings with direct mail houses, including RDI. The amendments

which he made were certainly of a benefit to RCC from a business perspective, however, they

were raised by RCC not tendered by RDI as an opportunity to circumvent standard provisions

of the RDI contract.

Secondly, the Commission must keep in mind that the purpose of this Committee was to

raise funds to support non-incumbent Republican candidates who were seeking to challenge

Democrat incumbents or those seeking election to open seats in the United States Senate and

House. At the time that this agreement was entered into, the Commission should recall there

was a substantial anti-incumbent mood in the country and a substantial amount of press and

political rhetoric regarding the lack of support of challenger candidates. On that premise, RCC

believed that such a message would be very attractive to potential Republican contributors and

as such would result in a successful direct mail fundraising program.

The obvious goal was to raise a substantial amount of funds over and above these direct

mail costs for purposes of supporting Republican challenger candidates. The FEC disclosure

reports of RCC clearly indicate the failure of the project on its face after several months. It is



op, in the iAdumy thatg by direct mail for new PCmmittees can be a coty

process, however, with the proper message, it is one which can be highly successful for both

the diret mail house and the client pofiticel committee. In the cae of RCC, the revenues were

not generated to cover the expenses and little if any funds were used for purposes other than

direct mail costs.

With the benefit of political hindsight or the typical "Monday morning quarterbacking"

many groups, including the Commission may analyze this Respondents' activities in such a

fashion as to indicate there was not an opportunity for the Committee to succeed politically.

This case, however, must be viewed at the time that the agreement between RDI and RCC was

entered into for purposes of proper analysis under the FECA. The mere fact that the Committee

was successful or was a failure should be irrelevant to the adjudication of whether or not at the

time the agreement was entered into, it was done so from an arms length standard business

transaction perspectve.

The Commission should note that in November of 1989, the present section 116 of the

Regulations had not been enacted. Therefore, the standards upon which the case should be

reviewed are the Regulations in effect of November of 1989. The basic regulatory provision

dealing with the extensions of credit by a corporation to a political committee at that time stated,

A corporation may extend credit to a candidate, political committee or other
person in connection with a Federal election provided that the credit is extended
in the ordinary course of the corporation's business and the terms are substantially
similar to the extensions of credit to non-political debtors which are of a similar
risk and size of obligation. (11 C.F.R. §114.10(a)



The otier pricipal refueice to the extension of credit in the -4Wulatn defined a

contribution to include, "the extension of credit by any person for a length of time beyond

normal busness or trade pracice..." (11 C.F.R. 100.7(a)(4)

Utilizing these regulatory standards, it is clear that in November of 1989 when RDI and

RCC negotiated and entered into their direct mail fundraising contract, it was one which was

made in the ordinary course of RDI's business and on terms which were substantially similar

to other RDI agreements made with not only other political committees but non-political entities.

This was the representation by RDI to RCC by virtue of the fact that it presented to RCC the

pre-printed "boilerplate" RDI agreement. The amendments which were entered into by RDI at

the request of RCC are truly issues which would not have impacted upon the present debt

situation of the Committee.

The amendments which were requested by RCC were not items detrimental to the

business activities of RDI. As a means of negotiating the contract, permitting these amendments

to be included as consideration for obtaining the fundraising contract, is certainly not a judgment

which, in the opinion of RCC, would have detrimentally impacted upon the RDI business. In

fact nothing was amended regarding RDI's standard contract provision regarding the extension

of credit included in the agreement.



B. "ae i, of w or no W DI ki muffi im t ollect the RC A is

for which RCC h as no impact or control Md thafore, it should not b an d in

mning RCC's alledvl_ tio.

RCC entered into the RDI agreement with the knowledge that it was at that point one

which was entered into and executed at an arms length transaction. RCC has little, if any,

control as to the techniques or desires of RDI to pursue collection activities against the

Committee. Therefore, the standards upon which the Commission views RCC and the standards

that it employs for RDI regarding a potential violation are not similar. RCC could only have

impact upon the contract at the time it was negotiated and executed. As thoroughly discussed

above, the terms and conditions upon which the contract was entered into were clearly in the

ordinary course of the business for RDI and the credit which was extended was at an arms

length normal business trade practice standard. It is at that point in the analysis that the

Commission must determine whether or not the credit was appropriately extended for purposes

of the allegations against RCC. If there is a substantial debt, as is the case in this matter, RCC

does not have the duty, (in fact it would be against its own business interest), to advocate that

RDI pursue collection agencies or litigation as a means of collecting the debt outstanding. The

issue of the size of the debt and the attempts by RDI to collect it are irrelevant as to the issues

involving RCC.

The question of the resolution of the outstanding debt by RCC is an issue which the

Commission may review when efforts are undertaken by RCC to resolve the debt if in fact RCC

seeks debt settlement pursuant to 11 C.F.R §116.0 et. =. Procedurally, that is the occasion



on which the RCC portion of the debt would be approved or denied. At this point however, the

only issue outstanding relative to RCC as distinguished from RDI is the basis and the terms upon

which the ageemet was originally entured into on November of 1989. It is a narrow iuue,

but the only one which should be focused upon by the Commission in resolving this matter

relative to RCC.

For the reasons stated above, the Respondents would request that the Commission make

a finding of no reason to believe and close this file.

Paul E. ullivan
Counsel to RCC
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FEDERAL ELECTION COMMISSIO i
999 E Street, N.W.
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FIRST GENERAL COUNSEL' S REPORT

MURS 3578 and 3638
DATES COMPLAINTS RECEIVED BY OGC:
August 12, 1992 and October 5, 1992
DATES OF NOTIFICATIONS TO
RESPONDENTS: August 14, 1992 and
October 8, 1992
STAFF MEMBER: Anne A. Weissenborn

Democratic National Committee

National Security Political Action Committee
Elizabeth I. Fediay, as treasurer
Republican Challengers Committee
Robert E. Miller, Jr., as treasurer
Presidential Victory Committee
Robert E. Miller, Jr., as treasurer
Mrs. Wesley West
Floyd G. Brown
Response Dynamics, Inc.
Direct Response Data Management Service, Inc.
American Telephone Marketing Group, Inc.
The Best Lists, Inc.
American Graphic Design
Mid-America Printing Company, Inc.
Fulfillment Management Services, Inc.

2 U.S.C. 5 433(b)(2)
2 U.S.C. 5 434(a)(1)
2 U.S.C. 5 434(b)
2 U.S.C. S 441a(a)(1)(C) and 441a(a)(2)(A)
2 U.S.C. 5 441a(f)
2 U.S.C. 5 441b(a)
11 C.F.R. S 100.7(a)(4)
11 C.F.R. 5 102.2(a)(1)(ii)
11 C.F.R. S 102.2(b)
11 C.F.R. 5 104.3
11 C.F.R. 5 104.14(a)
11 C.F.R. 5 110.1(d)
11 C.F.R. S 110.9
11 C.F.R. S 114.2(a)
11 C.F.R. 5 116.3(b) & (c)

INTERNAL REPORTS CHECKED: National Security PAC
Republican Challengers Committee
Presidential Victory Committee
Dun and Bradstreet Dunsprint Service

FEDERAL AGENCIES CHECKED: None
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I. GENUMATION OF RATTERS

MUR 3578 was initiated by a complaint filed by the Democratic

National Committee on August 12, 1992 against the Presidential

Victory Committee ("PVC") and Robert E. Miller, Jr., as treasurer;

the Republican Challengers Committee ("RCC") and Robert E. Miller,

Jr., as treasurer; and Wesley West. MUR 3638 was initiated by a

second complaint filed by the Democratic National Committee on

October 5, 1992 against the RCC and the National Security

Political Action Committee ("NSPAC"), as well as against Response

Dynamics, Inc., Direct Response Data Management Service, Inc.,

American Telephone Marketing Group, Inc., The Best Lists, Inc.,

American Graphic Design, Mid-America Printing Company, Inc., and

Fulfillment Management Services, Inc.

II. SUMMARY OF ALLEGATIONS

A. RUR 3638

The complaint in MUR 3638 alleges that NSPAC and the RCC have

each been extended "commercially unreasonable" credit by the seven

companies which are cited above and named as respondents.

According to the complaint and attached materials, these allegedly

improper extensions of credit began in 1988 in connection with

direct mail and telemarketing fundraising services performed for

NSPAC by the companies, and continued into 1992 in the form of

like services performed for the RCC. The complainant alleges that

credit extended to NSPAC and to the RCC "has not been extended in

the ordinary course of business and the terms are not

substantially similar to extensions of credit to nonpolitical

debtors that are of similar risk and size of obligation."
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Further, the complaint alleges that "the Vendors have failed to

make a commercially reasonable attempt to collect the debts from

NSPAC." The complaint notes that Response Dynamics has filed suit

against another customer to collect unpaid bills, but not against

NSPAC or the RCC. The complaint concludes that NSPAC and the RCC

have accepted illegal contributions from the vendors. While the

complaint does not allege violations by the Presidential Victory

Fund ("PVC'), it does assert that, given the complainant's

allegations of affiliation between the RCC and the PVC in MUR 3578

(see below), extensions of credit by the vendors to the RCC

have constituted indirect extensions to the PVC.

B. RKm 3578

The earlier complaint, which became MUR 3578, alleged that

the PVC failed to disclose either contributions or debts and

obligations, and/or accepted excessive or prohibited contributions

in the form of extraordinary billing terms extended by the same

vendors as those which are respondents in MUR 3638, as well as by

the Washington Intelligence Bureau, in violation of 2 U.S.C.

55 434(b), 441a(f), and 441b(a), and of 11 C.F.R. 5S 104.3,

110.9, and 114.2(a). This complaint did not cite the vendors as

respondents.

The complaint also alleges that an individual, Wesley West of

Houston, Texas, made contributions to the PVC totaling $14,000

during the 1992 calendar year, resulting in violations of 2 U.S.C.

S 441a(a)(l)(C) and 11 C.F.R. S 110.1(d) by Mr. West and in

violations of 2 U.S.C. 5 441a(f) and 11 C.F.R. S 110.9 by the PVC;

that the PVC and the RCC are affiliated, a status which has not
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been reported by these committees in violation of 2 U.S.C.

S 433(b)(2) and of 11 C.F.R. 55 102.2(a)(1)(ii) and 102.2(b); and

that reports filed by the PVC in 1992 did not contain the signature

of the committee's treasurer or assistant treasurer, in violation of

2 U.S.C. S 434(a)(1) and 11 C.F.R. 5 104.14.

III. FACTUAL AND LEGAL ANALYSIS

A. INTRODUCTION

The principal issue addressed in this report is whether the

vendor and committee respondents violated 2 U.S.C. 5 441b and/or

2 U.S.C. S 441a by making and accepting in-kind contributions in the

form of extensions of credit outside the ordinary course of

business. The examination of this issue includes an analysis of

past and present Commission regulations governing extensions of

credit by corporate and non-corporate vendors, a summary of earlier

matters under review which have dealt with this issue, a review of

relevant advisory opinions, and the application of these precedents

to the relationships of the respondent vendors and committees as

reflected in written contracts and billing and payment patterns.

The report also addresses the other issues of affiliation, excessive

contributions, and reporting problems alleged by the complaints.

The report recommends that the Commission merge MUR 3578 and

MUR 3638 and find reason to believe that NSPAC and the RCC violated

2 U.S.C. 5 2 U.S.C. 5 441b(a) by accepting excessive and prohibited

contributions from vendors, based on evidence of patterns of

continuous extensions of credit going beyond the ordinary course of

business; and that the corporate vendors which extended this credit

violated 2 U.S.C. 5 441b(a). The report also recommends that the
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Commission find reason to believe that the PVC violated 2 U.S.C.

s 441a(f) and S 434(a)(1) but take no further action in the latter

regard; that NSPAC and the RCC violated 2 U.S.C. S 433(b)(2) by

failing to report each other as affiliated committees; that the RCC

and the PVC violated 2 U.S.C. 55 433(b)(2) and 441a(f) by failing to

report each other as affiliated committees and by accepting

excessive aggregated contributions; that Mrs. Wesley West violated

2 U.S.C. S 441a(a)(1)(C), but take no further action against this

respondent; and that NSPAC and the PVC violated 2 U.S.C S 434(c) by

mis-reporting independent expenditure-related debts. Further, the

report recommends that the Commission find no reason to believe that

the PVC violated 2 U.S.C. S 434(b) by failing to report

contributions or debts or 2 U.S.C. S 441b by accepting corporate

contributions from vendors.

B. BACKGROUMD

The following facts concerning the seven vendors and the

three committees involved in the two matters addressed in this

report are designed to provide background information currently in

hand about the establishment, personnel, and relationships of

these ten respondents. In addition, summaries are provided of

previous matters under review which have involved these

respondents, including one, MUR 2638, which addressed allegations

of extensions of credit in 1988 by the respondent vendors to NSPAC

outside the ordinary course of business.

1. "The Companieso

According to information received by the Commission in the

context of closed MUR 2638 (see discussion below), and to the
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response submitted by counsel for all of the corporate respondents

in present HUR 3638 (Attachment 1), Response Dynamics, Inc.,

American Telephone Marketing Group, Inc., The lest Lists, Inc.,

Fulfillment Management Services, Inc., Direct Response Data

Management, Inc., and Mid-America Printing, Inc., and American

Graphic Design were all founded, and are still owned, by David A.

Kunko and Ronald Kanfer. The response to the complaint in

MUR 3638 refers to these businesses collectively as "the Companies,"

as do the affidavits signed by Mr. Kunko and Mr. Kanfer in the

present matters (Attachment 2) and in MUR 2638. According to

these affidavits, Mr. Kunko is responsible for business and

accounting functions, and Mr. Kanfer for creative matters.

Response Dynamics was incorporated in March, 1981 and The

Best Lists in November of the same year. The year of American

Telephone Marketing Group's incorporation was 1983; according to

the Dun and Bradstreet Dunsprint Service, this corporation is no

longer active, having merged with Response Dynamics in 1990 with

Response Dynamics the surviving entity. Mid-America Printing's

date of incorporation was December 29, 1986, while Fulfillment

Management Service and Direct Response Data Management Service

were both incorporated on June 19, 1987. Dun and Bradstreet lists

these latter three companies, plus The Best Lists, as affiliates

of Response Dynamics.

According to the Companies' response to the complaint in

MUR 2638, American Graphic Design is a division of Response

Dynamics; the Dunsprint Service does not list it as a separate

corporate entity. For purposes of this report, American Graphic
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Design will be treated as a separate entity; however, the

recommendations for Commission action will focus upon Response

Dynamics as the appropriate respondent with regard to any

violations as a result of American Graphic Design's activities.

The same will be true with regard to American Telephone Marketing

Group.

The Companies together perform direct mail, telemarketing,

mailing list brokerage, letter production, filing, printing and

inserting services. An eighth entity, Washington Intelligence

Bureau, which is assertedly not affiliated with the respondent

companies, has served as the escrow agent for contributions

received as a result of solicitations undertaken on behalf of the

Companies' clients.

2. National Security Political Action Committee

NSPAC filed a Statement of Organization with the Commission

on April 24, 1986. Elizabeth I. Fediay was reported to be the

secretary/treasurer and the committee's address as 3200 Morrison

St., NW, Washington, DC. According to a portion of the Almanac of

Federal PACs: 1990 attached to the complaint, NSPAC's advisory

board included retired Admiral Thomas Moorer, retired Rear Admiral

C.A. "Mack" Hill, and former United States Senator Jeremiah Denton.

NSPAC's first report, the 1986 June Monthly, showed

$30,720.76 in contributions received, $2,809.72 in operating

expenditures for salary payments and postage, and a debt of

$43,3112.15 owed American Telephone Marketing Group. In June 1986

the committee incurred another $3,628.37 in debts owed American

Telephone Marketing Group, but also made $26,467.50 in payments to
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this vendor. The committee began making payments to Response

Dynamics in July, 1986, and incurred debts owed The Best Lists

beginning in August of that year. Mid-America Printing became a

creditor as of March, 1987, as did American Graphic Design in

July, Fulfillment Management in August and Direct Response Data

Management Service in September, 1987. One or more of these seven

companies continued to provide services and/or to submit invoices

to NSPAC until June, 1991, and debts owed by this committee to

these vendors continued to accumulate. As of the end of June,

1991, remaining aggregated debts owed these seven corporations by

NSPAC totaled $1,268,939.19, while reported cash on hand came to

$78.79.

NSPAC's reported activities from January 1986 through

December 1991 resulted in the following aggregate sums:

Direct Independent 1 Debts Owed Respondent Debts Owed
Year Contributions Expenditures Vendors At End of Year Other Vendors

1986 $ 11,450 $ 0 $ 57,899.29 $ 2,474.592
1987 21,600 217,173.33 102,722.64 43,638.83
1988 100,250 St367r364.85 987,115.47 32,117.01
1989 12,150 172,576.09 1,211,512.50 12,656.03
1990 2,150 32,560.54 1,249,774.98 26,680.31
1991 -0- -0- 1,268,939.19 23,924.91

According to sworn affidavits submitted in MUR 3069 (see

further discussion below), Floyd G. Brown was one of the principal

individuals involved with the NSPAC media program in 1988 in

1. The committee's independent expenditures were largely for
fundraising costs and most were made to the respondent vendors.

2. This column includes debts owed Washington Intelligence
Bureau.

3. This figure includes, for example, $1,281,369.32 paid to
Response Dynamics and $1,135,183.51 paid to The Best Lists.
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support of the candidacy of George Bush.4  In MUR 3556 the

complainant submitted a videotape allegedly distributed to

potential contributors to the Presidential Victory Committee in

1992 in which Mr. Brown indicated that he had been the "political

director" of NSPAC in 1988.

3. Republican Challengers Committee

The Republican Challengers Committee filed its Statement of

Organization with the Commission on December 5, 1989. Its

reported address was 1615 L Street, NW, Washington, DC, although

the named custodian of records and treasurer was Robert E.

Miller, Jr., 1200 Third Ave., San Diego, California. George Mason

Bank in Fairfax, Virginia was listed as the committee's

depository. On April 27, 1992, the RCC informed the Commission

that its address had changed to 450 "A" Street, San Diego. As of

the committee's 1994 April Monthly Report, Mr. Miller was still

the treasurer.

According to an article published in the July 21, 1990 issue

of the National Journal, which is attached to the complaint in

MUR 3638, the RCC was "established" by Floyd Brown who has served

as its chairman. In his sworn affidavit in MUR 3578 Mr. Brown

confirms that he is the chairman of the RCC. The National Journal

article also stated that "five members of the RCC board of

directors are professional consultants and most (unnamed] were

involved with NSPAC."

4. Others included Elizabeth Fediay, Larry McCarthy, Craig
Shirley, and Anthony Fabrizio.
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The RCC's third report of contributions and expenditures, the

1990 February Monthly Report, showed contributions received

totaling $1,495, $253 in expenditures, and $23,199.26 in debts

owed, all but $1,000 of the latter having been incurred during

January. The reported creditors included:

Response Dynamics, Inc. - $13,229.15
Best Lists, Inc. - 3,371.26
American Graphics Design - 1,520.50
Direct Response Data Management - 4.86

Mid-America Printing and Fulfillment Management were reported

as additional creditors as of March and April, 1990. American

Telephone Marketing Group became a creditor in July, 1990. As of

May, 1992 the total debt owed these seven vendors by the RCC had

reached $95,027.77, the level at which it has remained to the

present time; cash on hand at the end that same month was $103.66.

RCC's reported activities from January 1990 through December

1992 resulted in the following aggregate sums:

Direct Independent Debts Owed Respondent Debts Owed
Year Contributions Expenditures Vendors At End of Year Other Vendors

1990 $4,000 $ -0- $ 92,682.74 $7,284.535
1991 -0- -0- 91,949.07 11,731.28
1992 -0- -0- 95,027.77 13,075.33

4. Presidential Victory Committee

Shortly after the RCC filed its 1991 Year End Report showing

debts totaling $91,949.07 owed the seven vendors listed above, the

PVC filed its Statement of Organization. The address listed for

this committee was 1815 H Street, NW, Washington, DC; however,

5. As with NSPAC, this column includes debts owed the Washington
Intelligence Bureau. Such debts reached $2,692 in May, 1992 and
have remained there.
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Robert Miller of Miller/Roos and Company was listed as treasurer,

and his address was listed as 1200 Third Avenue, San Diego. On

the Committeets reports Mr. Miller signed as Robert E. Miller, Jr.

John A. Fitch was named as executive director and assistant

treasurer at the Washington office. The committee's depository

was George Mason Bank of Fairfax, Virginia. On March 20, 1992, an

amendment to the Statement of Organization was filed to add

David Bossie, 38 Ivy Street, SE, Washington, DC, as assistant

treasurer. The committee's address was also changed to the same

Ivy Street address, while its depository became First Interstate

Bank of San Diego. More recently, on June 1, 1993, the committee

filed an amended Statement of Organization with a new address,

450 "A" Street, San Diego, the same address as that of the RCC.

As of the committee's 1994 April Monthly Report, Mr. Miller

remained treasurer.

According to news articles attached to the complaint in

MUR 3638 from the May 3, 1992 National Journal, the July 9, 1992

Washington Post, and the March 31, 1992 Philadelphia Inquirer,

Floyd Brown "set up" and chaired the PVC. Mr. Brown has confirmed

his position is chair in his affidavit in response to the

complaint in MUR 3578.

The PVC's first monthly report, for February, 1992, showed

$27,304 in contributions received ($20,704 unitemized), $510.55 in

expenditures and no debts owed. As of March 31, 1992 this

committee's reported receipts for that month had risen to

$224,322.16, including $58,750 in itemized and $165,572.16 in

unitemized contributions. In this same report the committee also
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reported $5,013.04 in operating expenses, $229,684.15 in

independent expenditures in support of "George Bush for

President,* and no debts owed. The independent expenditure figure

for March included the following aggregate payments to the

respondent vendors:

Response Dynamics, Inc - $144,411.98
American Telemarketing Group - 25,515.00
The Best Lists - 36,308.32
American Graphic Design - 1,988.50
Direct Response Data Management - 427.28

For April, 1992, the PVC's reported independent expenditures

involved additional large disbursements to the five vendors listed

immediately above, as well as the following:

Mid America Printing - $ 24,353.00
Fulfillment Management Service - 2,123.97

The PVC also reported $11,356.06 in debts accumulated in April,

but none were owed to the seven respondent vendors.

During the remainder of 1992 the PVC's accumulated debt

reached a high of $40,6334.44, as reported in its Pre-General

Report filed on October 22, 1992. Only one of this committee's

creditors, Miller/Roos and Company of San Diego, was also

continuously a creditor of the RCC. None of the seven vendor

respondents in MUR 3638 are among those PVC creditors to which

outstanding debts are owed.

The PVC's reported activities from January 1992 through

December 1992 result in the following aggregate sums at the end of

that year:
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Direct Independent6  Debts Owed Respondent Debts Owed
Year Contributions Expenditures vendors At End of Year Other Vendors

1992 $7,750 $2,060,810.97 $-0- $3,455.68

5. Previous Ratters Under Review Involving Respondents

On January 11, 1989, in the context of HUR 2638, the

Commission considered whether six of these same respondent

companies 7 had extended credit to NSPAC outside the ordinary

course of business during the 1987-88 election cycle. By the end

of July of that year debts owed the six vendors totaled over

$866,000. The vendors argued that NSPAC was at that time current

in its payments, with no invoice more than ninety days old. In

recommending that the Commission find no reason to believe, the

First General Counsel's Report dated November 7, 1988 stressed the

facts that NSPAC had continued to report the debts as outstanding

and to make substantial payments to each vendor. The Commission's
8

determinations in MUR 2243 were also cited. The Commission in

6. The committee's independent expenditures were largely for
fundraising costs and and most were made to the respondent
vendors.

7. Direct Response Data Management Service was not included.

8. In HUR 2243, which was later merged with MUR 2517, disclosure
reports submitted by the respondent, the Bob Edgar for U.S. Senate
Committee, indicated that between April 1, 1986 and July 11, 1986,
no payments had been made on a $61,350 debt owed the Kennedy
Printing Company, even though reported cash on hand at the end of
June totaled about $106,000. The Office of the General Counsel
recommended that the Commission find reason to believe that the
committee and the vendor had violated 2 U.S.C. 5 441b; however, on
July 28, 1987, the Commission found no reason to believe in light
of the facts that substantial payments had been made to the
vendor, that the committee had reduced the debt significantly by
mid-year, that the committee had continued to make payments, and
that it had continued to report the debts outstanding to the
Commission.
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MUR 2638/MUR 2517 accepted the recommendations of the General

Counsel with regard to the extension of credit issue.
9

NUR 3069 originated as a complaint filed by the Ohio

Democratic Party in May, 1990 against Bush-Quayle '88 and NSPAC

alleging that these respondents had "coordinated, cooperated, or

consulted" with regard to the "Willie Horton" television

advertisements in 1988. On June 11, 1991, the Commission found

reason to believe that NSPAC and Elizabeth I. Fediay, as

treasurer, had violated 2 U.S.C. 55 441a(a) and 434(b) and that

Bush-Quayle '88 had violated 26 U.S.C. 5 9003(b) and 2 U.S.C.

5 434(b). On December 3, 1991 the Commission voted to take no

further action against these respondents and to close the file.

MUR 3556 was initiated by a complaint filed by President

George Bush, the Bush-Quayle '92 Primary Committee and Bush-Quayle

'92 Compliance Committee, Inc., on July 13, 1992, against Floyd

Brown and the PVC alleging that the respondents had, inter alia,

misled contributors into believing that contributions to the PVC's

Citizens for Bush program would go to the Bush campaign. The

Commission, on March 23, 1993, found no reason to believe the PVC,

Robert Miller, as treasurer, Floyd G. Brown, NSPAC and Elizabeth

I. Fediay, as treasurer, had violated any provision of the Act or

9. In this matter the Commission did find reason to believe that
NSPAC had violated 2 U.S.C. 55 441d(a) and 434(b)(6)(B)(i) and
11 C.F.R. 5 104.14(d) with regard to the lack of disclaimers on
posters and yard signs, and to the mis-reporting of the dates of
certain contributions. The conciliation agreement signed on
behalf of NSPAC and accepted by the Commission on October 1, 1990,
contained the admission of a violation of 2 U.S.C. 5 441d(a) and a
$6,000 civil penalty.
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of the Commission's regulations based on the complaint in that

matter.

C. ALLEGED VIOLATIONS IN THE PRESzNT NATTERS

1. Extensions of Credit to NSPAC and RCC

The complaint in present MUR 3638 alleges that the respondent

vendor companies have extended credit, first to NSPAC and then to

the RCC, outside the ordinary course of business, and have not

made commercially reasonable attempts to collect, resulting in

contributions to these committees. As discussed above, in

January, 1989, the Commission in MUR 2638 determined that there

was no reason to believe that the extensions of credit made to

NSPAC through at least July, 1988 by six of the seven vendor

respondents in the present matter had violated 2 U.s.C.

S 441b. The present report will focus upon the subsequent period

of NSPAC activity. Following is a summary of the applicable law

and an analysis of the allegations on the bases of the information

contained in the complaint in MUR 3638, of the responses to the

complaint, of reports filed by the committees with the Commission,

and of Commission precedents found in advisory opinions and

earlier matters under review concerning extensions of credit.

a. The Law

i. The Act and Regulations

The Act prohibits any corporation from making a contribution

or expenditure in connection with any federal election, and any

committee from accepting such a prohibited contribution. 2 U.S.C.

S 441b.
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Prior to June, 1990, the Commission's regulations included

within the definition of "contribution" extensions of credit to

political committees if the extensions were for a "period of time

beyond normal business or trade practice unless the creditor . . .

made a commercially reasonable attempt to collect the debt."

Former 11 C.F.R. S 100.7(a)(4). Corporations were permitted to

extend such credit if it were done in the corporation's ordinary

course of business "and the terms [were] substantially similar to

extensions made to non-political debtors which [were] of similar

risk and size of obligation." Former 11 C.F.R. S 114.10.

These earlier regulations at Section 100.7 focused in large

part upon the duration of extensions of credit. The Commission's

revision of this section, which went into effect on June 27, 1990,

went beyond the earlier emphasis upon timing to broader emphases

upon the "ordinary course of business" and upon comparisons with

treatment of non-political clients like those set out at former

11 C.F.R. S 114.10. Present 11 C.F.R. S 100.7(a)(4).

Further, the new regulations incorporated former Section

114.10 into a new 11 C.F.R. S 116.3. This new provision permits

both unincorporated and incorporated commercial vendors to extend

credit, provided that this is done "in the ordinary course of the

corporation's business and the terms are substantially similar to

extensions of credit to nonpolitical debtors that are of similar

risk and size of obligation." 11 C.F.R. 5 116.3(a) and (b). This

new section also spells out the following factors to be considered

in the Commission's analysis of whether a vendor has extended
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credit in its "ordinary course of business": (1) whether the

vendor followed its own established procedures and past practicel

(2) whether the vendor had received prompt and full payment in the

past from the same candidate or committee; and (3) "[wlhether the

extension of credit conformed to the usual and normal practice in

the commercial vendor's trade or industry." 11 C.F.R. 5 116 .3(c)

ii. Advisory Opinions

In the area of direct mail and telephone solicitation

programs, the Commission has indicated historically in its

advisory opinions that vendors can advance the costs of such

undertakings so long as they follow their ordinary business

practice. In Advisory Opinion 1979-36 the Commission addressed

the appropriateness of an agreement between a political committee

and a direct mail fundraising company which provided that the

company would advance start-up costs and then bill the client for

its costs, plus a fee. The client committee was to be required to

designate a maximum of three-quarters of the proceeds of the

company's solicitation efforts to cover the company's costs and

profits on a monthly basis. The agreement also provided, however,

that, if a determination were made during the initial testing

period that the mailing was going to be less successful than

anticipated, all funds received would be made available to the

direct mail firm. The advisory opinion request described this

type of arrangement as "ordinary business practice" within the

direct mail industry. The Commission concluded that if the
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proposed agreent, with its advance payments by the vendor and

"limited liability on behalf of the Committee," represented

"normal industry practice," and if it involved the type of credit

extended in the particular vendor's ordinary course of business,

the advances by the company would not be contributions.

In more recent years the Commission's advisory opinions have

limited such advances to circumstances in which the political

committee involved assumes an appropriate share of the risk and in

which the committee pays all costs calculated at the usual and

normal rate charged in the ordinary course of business. Advisory

Opinion 1989-21, issued on November 17, 1989, did not involve a

direct mail contract per se; 10however, in this opinion the

Commission referred back to AO 1979-36, emphasizing that a basis

for its determination in that earlier opinion had been the factor

that "even if some contributions were successfully solicited by

the direct mail company, the company might retain all of the funds

and the committee might not benefit." This protection of the

vendor was then contrasted with the facts set forth by the

requester in AOR 1989-21 which involved the guaranteed receipt by

a committee of contribution proceeds even if creditors putting up

funds for campaign-related merchandise were not reimbursed. In

this later opinion the Commission stressed the need for safeguards

10. This advisory opinion request was submitted by a free lance
artist doing business as a sole proprietorship. She wished to
design merchandise to be used by candidates for fundraising. The
plan involved the artist's providing certain goods and services
prior to being paid. The Commission found that this arrangement
would result in advances and thus contributions on behalf of any
campaigns which would use her products.



for a vendor and stated: W[Aldvances . . . for a committee that

would forego almost nothing, regardless of the degree of the

success of [the) fundraising efforts, would constitute

contributions."

In Advisory opinions 1990-1 and 1990-14, the Commission

addressed questions posed by companies which make 900 lines

available to campaigns for fundraising. In these opinions the

Commission emphasized the need for upfront deposits by the

campaigns which would be sufficient to cover any losses on the

parts of the vendors. In AO 1990-1 an important fact was that, in

the event of a complete failure, the solicitation program at issue

would be terminated to ensure that vendor losses did not exceed

the initial deposit.

In Advisory opinion 1990-19 the Commission considered the

plans of a corporate vendor to assist a political committee in

retiring its debts, including debts owed the same vendor. At

issue was whether the proposed arrangement would result in in-kind

contributions to the committee in violation of 2 U.s.c. 5 441b.

The vendor was owed approximately $82,000 by the candidate

committee. The vendor proposed to sell to the committee a variety

of merchandise for which it would charge an amount higher than its

own costs. The committee was to pay for the merchandise in

advance and then resell it at a still higher price, using the

excess to pay its debts, including those owed the company. The

company would repurchase anything not sold by the committee at the

price which the committee had first paid and market those items
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itself. The company stated that it would make a profit on each

component transaction.

In its opinion in AO 1990-79, the Commission reiterated its

concern that, no matter what the success of a fundraising effort,

a vendor company providing goods or services could bear most or

all of the risk and a committee could retain contributions while

foregoing little. The Commission found that the requestor

committeets payment in advance for the goods it would market and

its meeting of the costs of such marketing would satisfy this

concern. 11The Commission conditioned its approval of the overall

plan upon the vendor's offering the same terms to non-political

customers and upon confirmation that the plan conformed with

normal industry practice.

More recently, in Advisory opinion 1991-18, the Commission

set out a series of conditions under which it could approve an

agreement between a state party and a telemarketing firm which

would be advancing start-up costs. The conditions specified

included the following:

1. The program would delineate specific periods
of time within which the committee would be
obligated to make full payment. If sufficient
funds were not raised by means of the
solicitations, other funds of the debtor
committee would be used.

2. The distribution of contributions to the
committee were to be based on good faith
projections of expected contributions and earned
commissions. These projections were not to be
"altered to accommodate the Committee's need for

11. The Commission determined that the repurchase provision could
be a problem, unless the repurchase price was not higher than the
price initially paid by the committee and was reduced by any
administrative costs entailed in the initial sale and repurchase.
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an additional amount of funds at any given point,
e.g., close to a general election."

3. The commissions retained by the vendor had to
cover fully the costs incurred by that vendor
plus a reasonable profit. Any shortfall would be
paid at the end of the cycle "or immediately be
due and owing by the Committee."

4. In the case of speculative solicitations,
possible remedies would be a substantial payment
in advance adequate to assure that expenses were
covered and commissions paid.

The opinion concluded: "An unlawful loan or contribution . ..

will occur if the conditions set out above are not met or if the

program is continued with the knowledge that the Committee cannot

pay for the services provided." Emphasis added. 12

In Advisory opinion 1991-32, issued on March 13, 1992, the

Commission examined another plan submitted by a corporation

involving the marketing of fundraising and campaign organization

services to selected candidates. The Commission stated that the

provision of up-front costs of list development would not be in

violation of 2 U.S.C. 5 441b if it were part of a commercial

venture for profit. Emphasis was placed upon whether the

corporation's charges would be "usual and normal." "(Tihe

Commission has conditionally approved novel methods of

compensation for fundraising services based on whether the plan

12. The program at issue was the committee's Current Donor
Program. in the same opinion the Commission stated that it could
not approve a second, more speculative program proposed by the
same committee. This Prospecting Program did not involve short,
defined periods for making full payments nor did it give the
vendor recourse to the committee if contributions failed to cover
the vendor's commissions. In this instance the Commission
required as conditions for approval either evidence that such a
program would be in the ordinary course of business or payment of
a substantial advance by the committee.
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will entail the usual and normal charges and has applied the

standard of normal industry practice." The Commission emphasized

assurance by the requester "that the Advance Fee and the

Percentage will ensure that [the vendor] will be compensated for

the services provided to its clients and that, excluding start-up

costs, revenues will exceed expenses." The Commission also

stated, "[Olperations at a loss (particularly long term ones),

waivers of salaries, or infusions of debt or equity capital to

compensate for loss, or any combination of the three, would raise

a rebuttable presumption that the company is not charging the

usual and normal charge and would therefore be making

contributions to its candidate-clients that are prohibited by

2 U.S.C. S 441b(a)."

iii. Previous Ratters Under Review

MUR 2175, which was closed on August 25, 1988, involved,

inter alia, the apparent acceptance of contributions from a media

firm in the form of credit extended outside the ordinary course of

business. The Commission's investigation determined that the

initial extension of credit to the respondent committee had not

been in the vendor's ordinary course of business because the

vendor normally billed clients in advance and because the interest

levied on late payments was considered a penalty, not

remuneration. The Commission found probable cause to believe that

the vendor had violated 2 U.S.C. S 441b and entered into a

conciliation agreement with the respondent. The Commission

successfully conciliated with the candidate committee on this and

other issues prior to a finding of probable cause to believe.
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As discussed above, in early 1989 the Commission addressed,

in MUR 2636, extensions of credit made to NSPAC by the same seven

vendors as those in the present matter. Based upon the

Couission's earlier decision in MUR 2243, the Office of General

Counsel in MUR 2636 recommended, and the Commission found, no

reason to believe that the vendors had extended credit "in an

unacceptable manner." The factors considered were NSPAC's

payments through least July, 1988, which were deemed current by

the standards of the vendors (no more than ninety days old), and

the committee's continued reporting of outstanding debts owed

these vendors.

In MUR 3013, closed on March 4, 1992, the Commission

addressed more than $130,000 in debts owed a corporation by a

political committee for fundraising and administrative costs. The

direct mail effort involved had brought in only $21,000, of which

$19,000 went to the corporate vendor. The committee had begun in

1986 with no cash on hand. The corporation paid for the initial

administrative and fundraising expenses which were to be

reimbursed from proceeds of the direct mail campaign. The

Commission found reason to believe that a violation of 2 U.S.C.

5 441b had resulted, based upon the amount advanced, the newly

formed status of the committee resulting in no credit history, and

the fact that the chairman of the corporation and the treasurer of

the committee were the same person. During the deposition of this

individual it was determined that the corporation had always

required advance payments by other clients. The Commission found

probable cause to believe and a conciliation agreement was signed.
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More recently, in MUR 3542, the Commission found no reason to

believe that a consulting firm had made an illegal corporate

contribution to a candidate committee in the form of services

rendered prior to payment. The political consulting firm had been

in business for several years, and in an industry in which it is

not unusual for services to be supplied before the vendor bills

the client. The client committee had made payments to the vendor

as well as to other creditors; it did not appear that any more or

less of an attempt to retire the debts owed others had been made

than to retire the debt owed the consulting firm. According to

the First General Counsel's Report, it appeared that the

"relationship between the [committee] and the [consulting firm] is

typical, normal and similar to other political clients

B. NSPAC/Vendor Relationships

i. Terms of Contracts

NSPAC entered into contracts with two of the three

then-existing respondent corporations in April, 1986.13 First, on

April 7, NSPAC signed a 5-year contract with Response Dynamics,

as "the Agency," for carrying out a direct response fundraising

program. The contract, which appears to have been the vendor's

then standard, printed agreement, stated that: Response Dynamics

would provide all layouts and copy for a NSPAC direct mail

program; coordinate and develop the program; make arrangements

with advertising media; and "negotiate and enter into agreements

13. Based upon the incorporation dates listed on page 6, the
only three respondent corporations in operation in early 1986 were
Response Dynamics, The Best Lists and American Telephone Marketing
Group.
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on behalf of the Client for any special material and talent

required and for all photography, models, special effects,

layouts, artwork, printing and any necessary technical material

for use in the direct response fundraising and advertising

program.* Response Dynamics was given the authority to select all

vendors of such materials and services.

The contract further provided that Response Dynamics was to

be reimbursed for all advertising costs and expenditures and for

"the costs of packaging, shipping, taxes and duties, and telephone

calls and telegrams incurred in connection with the performance of

the Agreement." The company's compensation was to be $50 for each

thousand fundraising packages processed for mailing, 25% of the

costs of telephone solicitations, $2.00 per name for individually

typed mailings to donors of $50 or more, and commissions of 20% of

the standard list rental charges and/or exchanges made directly to

organizations and of 40% of list rentals made to brokers or

agencies. The Best Lists was designated as an agent of Response

Dynamics for the last purpose. The contract also provided for a

yearly cost of living increase.

All solicitation returns were to be sent to "an independent

third party" (Washington Intelligence Bureau) which would tabulate

all returns, deposit the contributions into an "Escrow Fund," and

make disbursements to the "direct mail suppliers" for bills

outstanding before funds were transferred to NSPAC. 14The

14. Given the apparent non-existence in April, 1986 of four of
the vendors later related to Response Dynamics, it is not clear
from the language of the Response Dynamics/NSPAC agreement exactly
what entities are covered by "direct mail suppliers."
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approvals of Response Dynamics and NSPAC were required for such

disbursements. List rental receipts and commissions were to be

placed in a separate bank account for use in paying commissions

and list rental fees.

The contract provided that Response Dynamics was to render

periodic billings which were to be paid "no later than on the due

date stated therein." (The Companies' response in MUR 2638 stated

that NSPAC was invoiced monthly.) If invoices from Response

Dynamics or Best Lists were thirty days or more past due, Response

Dynamics was authorized to have list rental income applied to

those invoices. The agreement also contained the provision that

"if invoices due a creditor(s) for services provided under this

Agreement (including the Agency), remains [sic] unpaid ninety (90)

or more days past the original invoice date, the Agency shall have

the right to direct all future direct mail, telephone marketing or

other returns to an Escrow Account designated by the Agency for

the purpose of tabulation, deposit and disbursement to the

creditor(s)." Disbursements from the Escrow Account would be per

the signature of an Agency representative. Further, the agreement

stated that *any funds advanced by the Agency for postage,

telephone vendors and other direct response fund raising services

or materials shall be immediately reimbursed the Agency before any

returns are disbursed to the [committee] and/or other parties."

(The Companies' response in IIUR 2638 stated that Response Dynamics

was required to pay all postage expenses related to direct mail

fundraising in advance; however, the written contract did not

contain this provision.)
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In recognition of costs to be incurred by Response Dynamics

in developing the program, NSPAC agreed to pay the company $25,000

as liquidated damages for termination of the agreement prior to

its expiration date. Upon termination of the agreement, all

property and material produced by Response Dynamics was to be

considered its property until final payment was made. NSPAC

acknowledged the ownership by Response Dynamics of layouts, copy

and artwork, and its co-ownership of any and all lists created

pursuant to the agreement. Response Dynamics was to be entitled

to unlimited use of such lists during and subsequent to the

agreement, with no "payment of any nature whatsoever by the Agency

to the Client."

On April 28, 1986, NSPAC entered into a separate letter of

agreement with the American Telephone Marketing Group ("ATMGO),

another of the seven vendor respondents, for telephone fundraising

services, and into a three-party contract with the Washington

Intelligence Bureau and ATMG for the provision of escrow services.

The letter of agreement with ATMG provided that: the vendor would

"perform the telemarketing services at the rate of $37 per

communicator hour; computer letters or mailgrams would be sent to

all pledges at the option of ATMG for a cost of $1.50 per message

or $3.00 per mailgram; "chase" letters could be sent to

unproductive pledges at a cost of $1.10 per letter; The Best Lists

would serve as agent of both ATMG and NSPAC in acquiring calling

lists; and a third party "Escrowee" would be employed to tabulate

returns, deposit funds in an "Escrow Fund" and disburse returns to

suppliers before transferring funds to NSPAC.
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The three-party contract signed by NSPAC, ATMG, and the

Washington Intelligence Bureau stated that: the Bureau would

receive returns from the telephone fund raising program; NSPAC and

ATMG would "mutually" present to the Bureau invoices of creditors,

including their own, for payment by the Bureau; the Bureau would

present bills for its services by the 10th of each month for which

payment would be due within thirty days; and the Bureau could pay

itself without authorization if such payment authorization had not

been received by the due date. Compensation terms were to be

fixed in a separate agreement which the Commission does not have.

No contracts or letters of agreement have been supplied with

regard to the participation of Direct Response Data Management

Service, The Best Lists, American Graphic Design, Mid-America

Printing Company and Fulfillment Management Services in the NSPAC

program. Based upon the Response Dynamics contract and NSPAC's

reports, it appears that these companies dealt with NSPAC through

Response Dynamics, issued their own invoices and were paid by

means of separate checks; however, the terms of payment and other

details are not presently available.

ii. Execution - Debts Incurred and Payments Made

Based upon NSPAC reports, between August 1, 1988 and June,

1991 the patterns of new debt incurred, payments made and net debt

outstanding as regards the seven vendor respondents and,

separately, other vendors, were as follows:
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Month

8/1-31/88
9/1-30/88
10/1-
19/88

10/20-
11/28/88

11/29-
12/31/88

1/1-31/89
2/1-28/89
3/1-31/89
4/1-30/89
5/1-31/89
6/1-30/89
7/1-31/89
8/1-31/89

rl"9/1-30/89
10/1-31/89
11/1-30/89
12/1-31/89

C31/1-31/90
2/1-28/90
3/1-31/90
4/1-30/90
5/1-31/90

-.6/1-30/90
7/1-31/90

-8/1-31/90
19/1-30/90
10/1-17/90

New Debt
Owed Seven

$950,830
940,328

475,546

229,032

87,52216
69,138
59,590
64,716
19,992
16,638
36,726
39,123
15,883
38,838
13,756
8,088

53,388
32,635
37,085
8,407

18,831
10,011
21,151
7,569

10,792
5,209
6,543

Payments
To Seven

$429,533
860,981

Net Debt New Debt
Owed Seven Owed Others

$1,445,421
1,524,798

767,851 1,232,492

507,470

20,729
80,090
24,000
43,645
10,600
-0-

2,820
20,040
-0-
1,686

520
4,921

24,058
44,373
21,825
12,919
5,000

10,929
9,203

16,388
10,518
4,778
3,481

902,01615

987,115
976,162

1,011,758
1,032,868
1,042,138
1,058,800
1,092,683
1,112,753
1,128,636
1,165,774
1,174,017
1,182,182
1 ,211,512
1,199,774
1,215,034
1,210,522
1,224,353
1,223,434
1,235,383
1,226,564
1,226,841
1,227,269
1,230,330

$172,124
219,569

274,788

121,035

46,312
30,171
13,752
27,835
13,800
15,285
2,877
4,832
4,349
4,160
3,584
5,008
2,059
5,877
8,733
1,993
2,062
2,991
1,11618
8,194

848
3,383

709

Payments Net Debt
To Others Owed Others

$151,421
235,621

236,936

384,842

118,103
2,510
8,677

27,550
5,777
7,056

33,317
19,049
9,003

14,600
8,360
2,460
8,636
8,284
1,704
2,348

870
5,386
2,936
4,074
5,840
1,184
-0-

$293,557
349,505

387,357

103,704

31t914
59,575
64,649
64,934
72,958
81,173
50,741
36,724
32,070
21630 17
16,654
19,203
12,656
16,813
23,842
23,488
24,680
22,284
20,464
24,584
19,592
21,790
22,500

15. Due to discrepancies between figures in the Committee's 1988
pre-election reports for debts owed at the end of the October 1-19
period and and those in its 1988 post-election report for
outstanding balances at the beginning of the October 20 -
November 28 period, this total is not consistent with that which
would result using the $1,232,016 amount at the end of the
preceding period. The Committee's report covering the October
1-19 period was apparently never amended as to debts owed, making
it impossible to account for the approximately $50,000 difference.
($1,232,492 + $229,032 - $507.470 - $954,054).

16. Certain figures have been indicated in bold type for emphasis.

17. One debt of $200 disappeared from the Committee's reports
between September and October. No expenditure related to this
debt was reported.

18. $5,000 of this figure represents new debt owed Wunder, Ryan,
Cannon & Thelan for legal services.
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New Debt Payments Net Debt New Debt Payments Net Debt
Month Owed Seven To Seven Owed Seven Owed Others To Others Owed Others
10/18-
11/28/90 14,574 5,938 1,239,276 1,656 3,830 20,327

11/29-
12/31/90 10,836 377 1,249,774 6,978 626 26,680

1/1-31/91 4,562 5,159 1,249,179 1,189 1,833 26,035
2/1-28/91 61,890 45,563 1,265,510 1,089 2,431 24,693
3/1-31/91 17,670 10,400 1,272,777 1,488 1,234 24,946
4/1-30/91 4,336 8,000 1,269,113 -0- -0- 24,946
5/1-31/91 1,326 1,500 1,268,939 785 -0- 25,732
6/1-30/91 -0- -0- 1,268,939 -0- 1,807 23,924

At the end of July, 1988, debt owed all seven vendors totaled

$874,125. Reported new debt incurred between August 1 and

December 30 totaled $2,683,258, which, when combined with the

carry-over from July, brought the debt total for the latter part

of 1988 to $3,557,383. Reported payments from August through

December came to $2,586,564, for a payment rate of 73%.

By the end of 1988, NSPAC's total reported debts owed all

vendors stood at $1,019,028. The respondent vendors' respective

shares were:

American Telephone Marketing Group- $167,761.75
Response Dynamics - 501,641.86
The Best Lists - 120,689.69
Mid-America Printing - 4,521.10
American Graphic Design - 3,766.65
Fulfillment Management Service - 129,927.45
Direct Response Data Management - 58,806.91

Total - $987,115.41

Debts owed non-respondent vendors at the end of that year totaled

$31,914.

During 1989 NSPAC reported new debts totaling $435,876 owed

the respondent vendors, bringing total debts owed these vendors

that year to $1,422,991. Payments to these creditors totaled

$212,384.04, for a payment rate of 14.9%. By the end of the year
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RSPAC owed $1,211,512 to these seven vendors. In that same year

new debts owed by NSPAC to vendors other than the seven totaled

$127,907, which, when combined with debts carried over from 1988,

brought total indebtedness that year to $160,021. Payments to

these non-respondent vendors came to $146,970 for a payment rate

of 91.8%, and left only about $12,650 owed to five non-respondent

vendors as of December 31.

in 1990 debts owed the respondent vendors continued to rise.

New debts due these vendors that year totaled $183,646. When

combined with those carried over from 1989, debts owed during 1990

totaled $1,395,158. Payments totaled only $145,734, for a payment

rate of 10.4% and left $1,249,774 owing at the end of the year.

During the same year reported new debts owed non-respondent

vendors totaled $46,251.68. Combined with those carried over,

such debts in 1990 totaled $58,901. Payments to these same

vendors totaled $37,087.50, for a payment rate of 63% and left

$26,680 owed at the end of the year.

In 1991 new debts owed the seven vendors totaled $89,786.32,

of which $61,890.52 was incurred in February. Carry-over plus new

debt equaled $1,339,560. Payments to these vendors in 1991

totaled $70,622.44, for a payment rate of 5%. Debt owed the

remaining three non-respondent vendors increased by $4,552.28 in

1991, on top of the $26,680 from 1990, for a total of $31,232.

Payments to the same vendors totaled $7,307.69, resulting in a

payment rate of 23% and leaving total debt of $23,924. Of the

last amount $21,791 was owed for legal fees.
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By the end of June, 1991, debts owed the respondent vendors

had reached $1,268,939.19 where they have remained. This total is

divided as follows:

American Telephone Marketing Group - $ 340,562.40
Response Dynamics - 413,702.78
The Best Lists - 116,072.15
Mid-America Printing - 54,252.25
American Graphic Design - 12,957.03
Fulfillment Management Service - 248,071.62
Direct Response Data Management - 83,321.55

Total - $1,268,939.19

As of June 30, 1993 total debts owed by NSPAC stood at

$1,294,152.97, including the above-cited $1,268,939.19 owed the

seven vendors, plus $1,029.37 owed Washington Intelligence Bureau

for "mail processing and caging," $1,103.82 owed Saturn

Corporation for "computer services," and $23,080 owed Wunder,

Ryan, Cannon & Thelan for "legal fees."

iii. Responses to Complaint

(a). Vendors

In their response to the complaint in MUR 3638, the seven

vendors, "the Companies", cite the Commission's present

regulations at 11 C.F.R. 5 116.3(b) and (c), and argue that "the

business relationship between the Companies and NSPAC met each of

the standards set forth in the Commission's regulations." They

state:

The Companies followed their established procedures
and practices in determining to go forward with
their business arrangements with NSPAC. In past
dealings with principals of NSPAC, they had
received prompt payment in full. The underlying
agreement between the parties conformed to usual
and normal practice in the industry. The contract
was a pre-printed standard form agreement regularly
used by the Companies. . . . The contract is
substantially identical to contracts executed by
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all of the company's clients. Pursuant to the
contract, NSPAC agreed to be billed at the
Companies, standard rates. . . . The contract also
called for NSPAC to pay according to the Companies
standard terms of payment.

It is further asserted that the Companies "received prompt payment

from NSPAC on its invoices through October 1988" and that "the

relationship between the Companies and NSPAC was an arm's-length

commercial transaction that was a financial success for these

Companies in spite of the currently outstanding debt."

In response to the allegation in the complaint that the

amount of debt owed the seven vendors is "disproportionate to the

size of the vendors and to the political committees involved",

it is asserted that NSPAC had receipts and expenditures of more

than $10.27 million. "NSPAC's total unpaid debt to the Companies

is approximately $1.3 million, or less than 15% of gross income

for the total project. NSPAC's debt to total income ratio for

this project is better than the Companies' average client debt to

total income ratio."

Citing MUR 216/239 (1976), the Companies argue that courts

"will not intervene in business decisions motivated by a rational

purpose and made in good faith."

Surely no business purpose is more rational than
the Companies' purpose in entering into a
contractual relationship with NSPAC: the
realization of profit. This relationship required
the Companies to take the risk that they would be
forced to write off a large debt if NSPAC became
insolvent. The Companies were willing to take that
risk in return for the possibility that they would
realize significant profits from the contract.
That the Companies' position was reasonable is
borne out by the profits they ultimately did
realize, profits that dramatically outweigh the
loss resulting from the Companies' failure to
collect the NSPAC debt. . . . The Complainant has
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made no showing that the Companies acted with any
motive other than a desire to earn a profit. The
Companies have earned more net income from work
performed on this one NSPAC account than any other
account they have handled within the same time
frame.

Finally, as to income generated from this contract, counsel

argue that as a result of the Companies co-ownership of the

mailing lists created pursuant to the agreement with NSPAC, they

have continued to earn "significant net dollars" and expect to do

so "over the next four years." "List rental income earned from

the Americans for Bush mailing list of 128,000 names and new

accounts produced as a result of publicity over this project has

more than offset all $1.3 million owed to the Companies."

With regard to attempts to collect on the debts owed, the

Companies argue that the Commission's regulations require the

filing of suit against debtors only if it is commercially

reasonable to do so. "Presumably, commercial reasonableness does

not require a business to expend a substantial sum of money in

Pursuit of a debt that may not be possible to collect. ...

Because NSPAC is insolvent, any attempt by the Companies to

collect the debt owed to them would likely be fruitless."

The Companies also state:

Direct mail debts and the Companies' fees are
generally paid from money raised through programs
conducted by them on behalf of their client. The
Companies vigorously pursue fundraising programs to
enable their clients to pay all bills. When
fundraising projects consistently lose money, the
Companies may determine that it is not possible to
net any additional money to pay bills and therefore
they may decide to cease new work for a client rather
than continue to lose money on additional mailings.
If NSPAC could raise the funds to pay their debts,
the Companies would certainly seek action by NSPAC.
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It is clear from the Companies' experience and
expertise that such a fundraising effort would fail
and further increase NSPAC's debt to the Companies.

According to the virtually identical affidavits submitted by

Mr. Kunko and Mr. Kanfer, NSPAC paid the vendors consistently

until November, 1988. They state:

In October a business decision was made to mail
approximately 3 million letters on previously
tested lists. The projection indicated that the
mailing would net more than $700,000. The actual
results of the mailings were a loss of about
$400,000. The difference between the projected
gain and the actual loss on this mailing was over
1 million dollars and nearly accounts for the
entire debt that NSPAC has with RDI and related
companies.

The affidavits also restate counsel's assertions that the

Companies earned more income from NSPAC's Americans for Bush

program than from any other account within the same time frame and

that the mailing list derived from that program "continues to earn

significant net dollars for the Companies and is expected to

continue earning income over the next four years."

(b). NSPAC

NSPAC argues in its response to the complaint in MUR 3638

(Attachment 3) that "[tihe contract executed by NSPAC with

[Response Dynamics ("RDI")] was the standard contract, as

presented by RDI, represented to be utilized for all of RDI's

political clients." This respondent also states:

At no time preceding 1989, did NSPAC seek to
negotiate any special provisions in the contract
nor was any extraordinary provision made in the
contract. ...

In February of 1989, the sole amendment to that
contract was agreed to between NSPAC and RDI
... *. That single amendment to the April, 1986
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contract amended [paragraph]4(A) to reduce the
mailing list charges from $50.00 per thousand to
$35.00 per thousand.

The response states that the purpose of this amendment was to

permit NSPAC to generate more revenue through more mail for

purpose of paying its debts. "Virtually all net proceeds

NSPAC received from that point forward were for purposes of

debt retirement not new contributions or projects."

In its analysis NSPAC emphasizes that the contract between

Response Dynamics and NSPAC was entered into before the

promulgation in 1990 of the Commission's present regulations

governing extensions of credit by corporations. Counsel argues

that the regulations in effect in 1986 required that credit be

extended "in the ordinary course of the corporation's business"

and that "it was NSPAC's understanding that the contract that was

being tendered to it for services by RDI was the contract used by

RDI in the ordinary course of its business and therefore, no

inordinate credit extension was provided to NSPAC." 
19

Regarding the accumulation of debt owed the vendors by NSPAC,

it is stated:

NSPAC's attempts subsequent to the 1988 election to
continue fundraising for purposes of retiring the
1988 debt were a substantial cause for the debt
incurred as represented by the present NSPAC FEC
report. This on its face, demonstrates NSPAC's
attempt to conduct ongoing fundraising efforts in
an attempt to reduce or retire the debt. An
analysis of those reports during the last quarter
of 1988 and 1989 will demonstrate that these

19. Counsel refers to regulations "revised as of July 1, 1987."
This is apparently a mis-typed reference to the Commission's 1977
regulations.
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efforts concluded in a net loss to NSPAC. It was
for that very reason that NSPAC has elected to
cease all attempts at direct mail fundraising
because it merely was adding to the outstanding
debt rather than netting out funds which could be
used to retire the debt.

NSPAC urges that the Commission "bifurcate" its analysis,

looking first to the original extension of credit and then to

NSPAC's attempts to retire the debt owed the respondent vendors.

As stated above, counsel argues that the original extension was

"an arm's length standard business fundraising contract."

Regarding retirement of the debt, this respondent argues that

continuous efforts were made until "it was evident that it was a

net loss proposition." It also states,

[F~or purposes of this Complaint, the present debt
is not an issue, and should neither be addressed
nor should it impact upon the Commission's
determination for dismissing the allegations in the
Complaint. Those determinations will be properly
undertaken at such time that NSPAC seeks, if ever,
a debt forgiveness or settlement agreement with
RDI. Under the present regulations, the Commission
is well aware that debt settlements or debt
forgiveness must come before the Commission for its
approval.

NSPAC concludes by asking that the Commission find that "no

improper extension of credit was made by RDI to NSPAC and

therefore, no violations of the Act occurred."

c. RCC/Vendor Relationships

i. Terms of Contract

On November 7, 1989, prior to its registration with the

Commission on December 5 of that year, the RCC entered into a

two-year contract with Response Dynamics, Inc. for fundraising

services. The contract appears to have been based on the same
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standard form as the NSPAC contract; however, the RCC negotiated

the deletion of the apparently otherwise standard provisions

regarding the receipt by Response Dynamics of any list rental

commissions, co-ownership of any lists generated, and unlimited

use of such lists by the vendor. Otherwise, compensation of the

vendor was to be upon the same bases as those in the NSPAC

contract, namely $50.00 per one thousand fundraising packages

processed, 25% of telephone solicitation costs, and $2.00 per name

for individually typed mailings to high dollar ($50 or above)

donors. The standard cost of living provision was eliminated.

As in the NSPAC contract, Response Dynamics was to render

periodic billings to the RCC, which were to be paid by the due

date on the invoice. Unlike the NSPAC contract, however, there

was no provision for access to list rental income as an

alternative source of payment. The agreement did include the

provision in the NSPAC contract that, in the event of invoices

being overdue by ninety or more days, EDI could direct all future

returns to an escrow account to which it would have access.

The amount of $25,000 in liquidated damages for early

termination appeared in the RCC contract, as did the provision

that upon termination all property and material would become that

of the company until all payments were made by the committee. The

company was to have sole ownership of all copy, layouts and

artwork.

ii. Execution - Debts Incurred and Payments Made

Between January 1, 1990 and June 30, 1992 the pattern of

debts incurred by the RCC, payments made and net debt outstanding



-39-

as regards the seven vendors in comparison with other vendors was

as follows:

New Debt PayUnts Net Debt New Debt Payments Net Debt
Month Owed Seven To Seven Owed Seven Owed Others To Others Owed Others

1/1-31/90 $1,000 $ -0- $ 1,000
2/1-28/90 $18,606 -0- $18,606 4,073 -0- 5,073
3/1/31/90 4,903 16,098 6,930 1,707 1,135 5,646
4/1-30/90 48,797 3,984 51,743 7,100 2,938 9.808
5/1-31/90 23,324 12,912 62,156 9,963 2,200 17,571
6/1-30/90 4,859 15,468 51,546 1,941 2,783 16,729
7/1-31/90 71,695 9,612 113,629 6,403 6,802 16,330
8./1-31/90 67,542 57,756 123,415 800 8,342 8,788
9/1-30/90 27,479 48,287 102,606 5,833 988 13,634
10/1-17/90 14,683 14,414 102,875 268 -0- 13,902
11/26/90 1,632 26,673 77,834 1,240 3,974 8,918
11/27-
. 12/31/90 27,603 12,755 92,682 2,608 1,317 10,209
1-1-31/91 15,929 18,214 90,397 1,859 2,500 9,569

\ 2 1-28/91 18,312 21,655 87,054 953 -0- 10,523
3 1-31/91 9,297 10,274 86,077 1,101 1,552 10,072

C)4 1-30/91 5,724 10,314 81,487 289 101 10,260
5,1-31/91 3,718 -0- 85,206 1,130 724 10,666
6,1-30/91 9,575 6,266 88,516 325 2,054 8,937

r,,7,1-31/91 13,626 16,105 84,327 3,901 -0- 12,839
8./1-31/91 12,434 8,504 89,966 792 -0- 13,631
-9/i1-30/91 8,523 9,189 89,300 631 3,684 10,578
10/1-31/91 3,292 1,215 91,377 585 280 10,883

"11/1-30/91 85 -0- 91,463 211 --0- 11,095
V12/1-31/91 485 -0- 91,949 63620 -0- 11,731
1/1-31/92 1,058 -0- 93,000 1,715 -0- 13,446
2/1-29/92 824 -0- 93,824 136 -0- 13,582
3/1-31/92 1,385 -0- 94,209 48 300 13,330

\-4,/1-30/92 -0- -0- 94,209 -0- -0- 13,330
5/1-31/92 818 -0- 95,027 108 -0- 13,438

C"6/1-30/92 -0- -0- 95,027 -0- 364 13,074

During 1990 the RCC reported new debts owed the vendor

respondents totaling $311,123. Payments that year totaled

$217,959 for a payment rate of 70%. At the end of the year

$92,682 was owed these seven vendors. In the same year new debts

owed for services rendered by non-respondent vendors totaled

$42,936 and payments totaled $30,479, for payment rate of 71%.

20. This amount was owed Miller/Roos.
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New debt accumulated in 1991 as owed to the respondent vendors

totaled $101,000; when added to the amount carried over from 1990

debts totaled $193,682. Payments totaled $101,736 for a payment

rate of 53%. New debt owed non-respondent vendors that year came to

$12,413. A total of $10,209 in debts owed these latter vendors had

been carried over from 1990, bringing total debt in 1991 to $22,622.

Payments equaled $10,895, for a payment rate of 48%.

At the end of the contract period in October, 1991, the RCC's

total debts owed all vendors stood at $102,260. Of this figure

$91,377 was owed the seven vendors. This included:

American Telephone Marketing Group - $20,955.00
Response Dynamics - 16,648.10
The Best Lists - 2,455.62
Mid-America Printing - 8,785.18
American Graphics Design - 4,797.00
Fulfillment Management - 18,224.37
Direct Response Data - 19,512.68

$91,377.95

By June, 1992 the amount owed these seven vendors had risen

to $95,027, or by only $3,890, a figure which would appear to

indicate that no significant new projects were undertaken after

October, 1991. Their respective shares were:

American Telephone Marketing Group - $20,955.00
Response Dynamics - 16,694.35
The Best Lists - 3,219.62
Mid-America Printing - 8,785.18
American Graphic Design - 4,797.00
Fulfillment Management Service - 18,298.87
Direct Response Data Management - 22,277.75

Total - $

The amounts owed other vendors totaled $13,075.33.

were made to any of these vendors in 1992 or 1993; t

November, 1993, all of the debts remained unchanged.

95,027.77

No payments

hus, as of



-41-

iii. Responses to Complaint

(a). Vendors

The vendors have stated that the agreement between the

Companies and the RCC was a "standard pre-printed agreement" and

that the fee charged was the "standard rate of $50.000 pr thousand

packages mailed." They go on to assert:

After about a year of standard direct mail prospect
package testing and remailings to active donors of
RCC, the Companies determined that the project did
not have the potential that the Companies
originally hoped. Based on the results of all work
performed by the Companies for RCC, the Companies
made a business decision to temporarily reduce the
level of mail volume until the political
fundraising climate improved.

(Attachment 1, page 5.)

The fact that the RCC insisted upon eliminating certain portions

of the standard Response Dynamics contract regarding list rental

income and list co-ownership by that vendor is not addressed by

the vendors. Nor do they explain what appear to have been

extensions of credit well beyond a year.

(b). RCC

The RCC contends that the debts owed by the RCC to the seven

vendors "were incurred as a result of an arms length business

transaction and, notwithstanding various attempts to secure

revenues from fundraising efforts, funds have not been obtained by

which to pay off the RCC debts." (Attachment 4). This respondent

states that the RCC was formed to support non-incumbent Republican

candidates for the U.S. Senate and House of Representatives.

Although the RCC believed that this message "would be very

attractive to potential Republican contributors," it was seen as a
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failure after several months. "[Tihe revenues were not generated

to cover expenses and little if any funds were used for purposes

other than direct mail costs.
"21

The RCC asserts that the standard by which the contract

should be judged is whether it was an arms length transaction at

the time it was executed, not whether the contract resulted in a

successful fundraising project. It argues that it was the

Commission's former regulations which were in effect in November,

1989 when the agreement was signed, and it is those regulations

which should be applied in the present matter.

Relying entirely upon the terms of the pre-1990 regulations,

the RCC asserts that the agreement was "made in the ordinary

course of RDI's business and on terms which were substantially

similar to other RDI agreements made with not only other political

committees but non-political entities." It further asserts that

the amendments requested by RCC involved issues "which would not

have impacted upon the present debt situation of the Committee,"

and that they "were not items detrimental to the business

activities of RDI." Finally, counsel argues that the RCC had no

control over whether the vendors took sufficient steps to collect

the debts. "The issue of the size of the debt and the attempts by

RDI to collect it are irrelevant to the issues involving RCC."

Collection effort would be a consideration only if the RCC sought

debt settlement approval.

21. As is noted on page 10 above, the RCC reported only $4,000 in
direct contributions to candidates in 1990, no direct contributions
in subsequent years, and no independent expenditures.
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d. Analysis

For purposes of analysis, this office will address separately

the extensions of credit made by the respondent vendors to NSPAC

and the RCC prior to June 27, 1990, and those made after that

date. As outlined above, the Commission's revised regulations

governing extensions of credit became effective as of June 27,

1990, thus changing somewhat for the post-June, 1990 period the

factors to be considered by the Commission in determining whether

or not a credit extension to a political committee results in a

corporate or excessive contribution. Guidance as to standards is

also to be found in the advisory opinions discussed above which

were issued both before and after June 27, 1990, as well as in

matters under review on the public record as of that date and

later.

i. Pre-June 27, 1990

(a). Standards to be applied

The Commission regulations in force until mid-June, 1990

required anyone extending credit to a political committee to do so

for no greater length of time than was normal business or trade

practice, unless that person had made commercially reasonable

attempts to collect. Otherwise, a contribution would result.

(Former 11 C.F.R. 5 100.7(a)(4)). These earlier regulations

governing corporate activity also required that commercial vendors

extend credit only in the ordinary course of business and on terms

similar to those extended non-political clients. (Former C.F.R.

5 114.10.) Pre-June, 1990 advisory opinions which addressed

extensions of credit for direct-mail fundraising and telephone
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solicitations determined that so long as such extensions for

start-up costs were normal industry practice and ordinarily

extended by the particular vendor involved, they would not be

considered contributions. However, by late 1989 the Commission

was also emphasizing that agreements between vendors and political

committees should have built-in safeguards of the vendors'

financial interests. (AO 1989-21). This concern was restated in

AO 1990-1 issued on March 1, 1990.

(b). Application to NSAC and Companies

As stated above, in 1986 NSPAC entered into written

agreements with American Telephone Marketing Group, Washington

Intelligence Bureau, and Response Dynamics for telephone and

direct mail fundraising services. The three agreements provided

for payment upon receipt of invoices. The funds for such payments

were to come from an "Escrow Fund" into which proceeds from the

fundraising activities would be placed. None of these agreements

provided for advance payments by the committee. The agreement

with Response Dynamics also granted that vendor the right of

co-ownership of any list created pursuant to the agreement and the

right to use that list without charge.

(1). The Contracts

The NSPAC agreement with Response Dynamics appears to have

been the vendor's standard form contract. The vendors state that

this agreement was "substantially identical to contracts executed

by all of the company's clients" and that payment was to be

"according to the Companies standard terms of payment." More

specifically, the Response Dynamics agreement provided that this
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vendor was to submit bills "from time to time" which yore to be

paid "no later than on the due date stated therein.' if invoices

remained unpaid for more than thirty days past the due date#

Response Dynamics was authorized to use the Committe's list

rental income to pay outstanding invoices from itself and The Best

Lists. The agreement did not contain provisions for the timing of

payments to other vendors to be selected by Response Dynamics, nor

for alternative sources of such payments.

The second and third written agreements supplied by the

respondents, both dated April 28, 1986, appear to have been

individually prepared. The letter of agreement with American

Telephone Marketing did not provide for the submission of invoices

on any specific schedule, but required payment no later than 30

days after the invoice date. Invoices were to be paid directly

from the Escrow Fund. By comparison, the contract with the

Washington Intelligence Bureau provided that the vendor was to

"render billings . . . by the 10th day of each month for services

rendered in the preceding month and payment shall be due no later

than thirty days from the date of such billing." The amount of

compensation to be paid the Bureau was to be fixed by means of

another agreement.

The respondent vendors acknowledge that the contracts with

NSPAC "required the Companies to take the risk that they would be

forced to write off a large debt if NSPAC became insolvent."

There was, to be sure, some protection built into the contract

with Response Dynamics as follows:
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1. The Escrowee was to disburse returns to suppliers
before transferring funds to the committee.

2. The required payment by NSPAC of $25,000 as
liquidated damages if the agreement terminated
before the expiration date.

3. The right to list rental income if invoices were
outstanding for more than thirty days.

4. The right of the Agency to "direct all future
direct mail, telephone marketing or other returns
to an Escrow Account designated by the Agency" if
invoices due a creditor for services provided per
the agreement were unpaid ninety days after the
original invoice date. The Agency would have the
right to choose the signatory on the account.

5. "Unlimited use" without payment of any list generated
under the agreement.

NSPAC's agreement with Response Dynamics was open ended as to

the quantity of services to be performed within the five year

period of the contract. There was no specification of how many

direct mail programs were to be undertaken or what the size of

those programs would be. Based upon the sizes of the transactions

between the various respondent vendors and NSPAC during the first

two years and upon the figure of $25,000 for liquidated damages

built into the agreement, it appears that none of the parties

anticipated at the beginning the significant growth in the size of

the NSPAC programs which began in the third contract year.

(2). Execution

In their response in MUR 2638 dated July, 1988, the vendors

asserted that NSPAC was then current on its invoices and that no

debt was older than ninety days.
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(3). Vendor Safeguards

Another issue is whether the safeguards built into the

contracts, even if adequate at the beginning of the contract

period, remained sufficient to protect the interests of the

vendors. it is the position of this Office that by mid-1989, if

not earlier, such protections of Response Dynamic and American

Telephone Marketing as were built into their contracts with NSPAC,

and any protection of, at least, The Best Lists through the

Response Dynamics contract, had become grossly inadequate to cover

the debts which had grown throughout the life of the contracts.

These protections did not begin to cover these creditors with

regard to any additional services rendered after March, 1989 or

so. The only actual amendment of the Response Dynamics contract

as debts mounted involved a lowering of mailing list charges from

$50.00 to $35.00 per thousand, not additions to vendor safeguards.
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Nor is there any evidence on the record to indicate that

Mid-Aaerica Printing, Fulfillment Management, Direct Response Data

and American Graphic Design were shielded at all and at any time

from bearing fully the financial risks involved in their shares of

the NSPAC programs. In summary, it is evident that the respondent

vendors assumed all of the risk of any and all additional

extensions of credit at the least after early 1989.

Further, it does not appear that the later extensions of

credit in 1989 and early 1990 were aimed solely at reducing the

debts owed creditors. As can be seen from the chart on page 8

above, in 1989 NSPAC made $12,150 in direct contributions to

candidates. These contributions were made in February ($500),

May ($2,000), June ($1,000), July ($1,000), September ($3,750),

October ($1,800) and November ($2,100).

In addition, beginning in May, 1989, the funds which were

raised by NSPAC and not given out as contributions were used to

pay down debts owned non-respondent vendors to a greater extent

than they were used against the debts owed the respondent vendors.

As can be seen on the chart on page 29, in May of that year no

payments were made to any of the respondent vendors even though

debts owed these companies totaled more than $1,000,000, while

over $7,000 went to other companies to which a total of only about

$88,000 was owed. In June the seven companies received a total of

$2,820, while $32,817 went to others. In August no payments were

made to the seven companies while $9,000 went to other

non-respondent vendors. This pattern continued through the rest

of 1989 and the first half of 1990.
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Beginning in 1989 the year-by-year payment rates also show

this favoritism tovard the non-respondent vendors. in 1989 the

respondent vendors were paid at a rate of 14.9% versus 91.8% for

non-respondents. For the whole of 1990 the rate for respondent

vendors was 10.4% while that for non-respondent vendors was 63%;

the rates for the period of January-June, 1990 were 8% and 60%

respectively. Thus, it appears that both Response Dynamics and

NSPAC, as the authorizers of expenditures, favored vendors not

related to the former when reducing debts, indicating that

Response Dynamics and its affiliated companies were willing to

carry the committee with regard to debts already owed by not

claiming equitable portions of committee receipts as their due, in

addition to permitting additions to those debts as described

above.

Counsel for the vendors argue that their use of the mailing

list generated by the NSPAC program has more than made up for

NSPAC's failure to pay vendor charges in full. The contract

provision permitting this use did not, however, link such use and

profits derived therefrom to payments due on the contract itself.

The right to list use was stated in absolute form and therefore

represented a form of compensation over and above payments on

invoices for services rendered. Thus, the right to list use did

not constitute protection for the vendors against the committee's
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failure to make full payments of invoiced charges.
22

It is the position of the Office of the General Counsel that

the extensions of credit made by the respondent vendors to NSPAC

between April, 1989 and June, 1990 did not meet the Commission's

requirements, and thus resulted in violations of 2 U.S.C.

5 441b(a) by those vendors, including Response Dynamics in its own

right, Response Dynamics doing business as American Graphic

Design, and Response Dynamics as the surviving entity after merger

with American Telephone Marketing Group. These extensions of

credit also resulted in violations of 2 U.S.C. S 441b(a) by NSPAC.

(c). Application to RCC and Companies

(1). Relevance of NSPAC Contract Experience

Knowledge derived from prior dealings with a customer was not

listed specifically in the regulations as a component of "ordinary

course of business" until the revision of those regulations in

June, 1990. Nevertheless, prior to that date such knowledge would

have been relevant to a vendor's decisions regarding whether or

not to extend credit.

The RCC registered as a political committee with the

Commission on December 5, 1989. The complainant in MUR 3638

asserts that certain of individuals on the board of directors of

the RCC in large part were the same as those on the NSPAC board of

directors. The chairman of the RCC, Floyd G. Brown, was active as

22. This position is supported by the argument presented by
counsel for the RCC that the deletion of a similar provision from
the later RCC contract with Response Dynamics had no impact upon
the debts owed the vendors by his client. See discussion at page
54 below.
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a consultant with NSPAC in 1988. The principal vendors selected

to serve the RCC beginning in 1990 were the same as those against

which high levels of debt had been accumulated by NSPAC during the

period immediately preceding the RCC contract. Thus, as to the

RCC activity between December, 1989 and June 27, 1990, it is

appropriate to examine whether the solicitation failures of the

earlier organization in late 1988 and 1989 should have served as

warnings to the respondent vendors with regard to their dealings

with the RCC and, more fundamentally, to compare the provisions of

the contracts entered into by the two committees.

(2). NSPAC failure

The principal activities undertaken by NSPAC after its

creation in 1986 were its independent expenditure program on

behalf of the presidential campaign of George Bush in 1988, plus,

to a lesser extent, programs in support of at least seven

candidates for the U.S. Senate in the same 1987-88 cycle; its

fundraising expenditures in 1989 and 1990 were for the most part

reported as being on behalf of the 1988 Bush campaign. The RCC,

on the other hand, was created to assist the senatorial campaigns

of Republican candidates in 1990. The $4,000 which the RCC

contributed went to 1990 Congressional candidates, not to the Bush

campaign or to other 1988 candidates.

Thus, there were differences in the candidates in support of

whom NSPAC and the RCC solicited contributions, with possible

implications for RCC optimism in early 1990 despite NSPAC's then

recent failures. Nevertheless, given the apparent overlaps in

leadership between NSPAC and the RCC, considerations as to the
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credit worthiness of the RCC should have included the fundraising

difficulties which NSPAC, under that leadership, had begun to

suffer in late 1988. These difficulties continued into 1989 and

1990, compounded by new, but unsuccessful, attempts to raise

sufficient funds in June and July, September and December, 1989

and in January and February, 1990 to meet NSPAC's debts. The RCC

began its solicitations in January or February, 1990; at that time

NSPAC was carrying over $1,000,000 in debt to the seven vendors,

as it had for the past year. Any creditor still involved with

NSPAC would have had ample reason to question whether its

"ordinary" course of business should include granting credit to

the new RCC.

(3). The Contracts

The written agreement between Response Dynamics and the RCC

designated the former as the committee's agent in its relationship

with other vendors. As with the NSPAC contract, it is not clear

whether separate agreements were negotiated with other respondent

vendors, even though all had come into existence by November,

1989. The RCC agreement provided for payment of vendors upon

submission of invoices, with payment to come from an Escrow Fund

consisting of funds received in response to solicitations. No

advance payments to vendors were required. Suppliers had first

call upon monies received, although, again as with the NSPAC

contract, it is not clear whether this applied to all vendors or

just the seven respondents. Further, if invoices were unpaid for

longer than ninety days, Response Dynamics could direct all future
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receipts into an Escrow Account which it would designate and

against which its representative could make disbursements.

These RCC contract provisions appear to have been ones

contained in Response Dynamics' standard contract and to have been

designed to accord the vendors some measure of financial

protection. On the other hand, this contract was not nearly as

advantageous to the vendors as the one signed with NSPAC in that,

as stated above, RCC negotiated the deletion of a number of

provisions which would have given Response Dynamics rights to

income from list rentals as well as to co-ownership and use of any

list developed as a result of the contract. It also negotiated

out the standard cost of living increase provision.

No evidence is in hand indicating that it was ordinary

business practice for Response Dynamics to agree to such

significant changes in its standard contract. Rather, the RCC

argues that these amendments would not have had an impact upon the

debts owed the vendors by his client. This argument in fact

supports the position of this Office in the NSPAC context that

list-related income for the vendor was to be considered as being

over and above a client's other contractual obligations.

Counsel also argues that these contract deletions were not

detrimental to the vendors' business activities. This position is

at odds with that of counsel for the vendors who have asserted

that such provisions in the NSPAC contract with Response Dynamics,

especially the one permitting unlimited use by that vendor of the

list generated by the NSPAC program, have more than made up for

the shortfall in payments by NSPAC on that earlier contract.
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Thus, with regard to the contract between the RCC and

Response Dynamics and its pre-June 20, 1990 implementation, the

important question is whether the compensation provisions of the

contract as negotiated were in fact in the ordinary course of the

vendor's business. The vendors' emphasis upon the income derived

by NSPAC as a result of provisions dropped from the RCC contract

alone provides a strong basis for a finding of reason to believe

that the RCC contract, as carried out prior to June 27, 1990,

resulted in violations of 5 441b by the respondent vendors and of

2 U.S.C. 5 441b by the RCC.

(ii). Post-June 27, 1990

(a). Standards to be Applied

The Commission's revised regulations with regard to both

corporate and non-corporate commercial vendors require that credit

be extended only in the ordinary course of the creditor's business

on terms "substantially similar" to those of extensions to

non-political debtors. 11 C.F.R. 5 116.3(a) and (b). Creditors

must make "commercially reasonable" attempts to collect.

11 C.F.R. 5 100.7(a)(4). "Ordinary course of business" is

expressly defined to include the vendor's own procedures and past

practice, prior experience with the particular debtor, and normal

industry practice. 11 C.F.R. 5 116.3(c).

Advisory opinions concerning fundraising contracts issued by

the Commission after June, 1990 and before the end of NSPAC

activity in mid-1991 placed even more emphasis than earlier ones

upon the importance of advance payments to vendors and upon

assurances that the vendors would not be left bearing most of the
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risk of a fundraising project. (AO 1990-14 and AO 1990-19).

(b). Application to nSPAC and Coqpnies

The post-June 27, 1990 extensions of credit to NSPAC by the

respondent vendors took place under the original contracts signed

in 1986 and amended slightly in early 1989. By June, 1990 it was

clear that the debts owed by NSPAC to the seven vendors had not

only not been reduced, but had grown steadily since October, 1988.

Yet these vendors continued to extend credit. Of special interest

is the new debt totaling $61,890 reported for February, 1991.

The vendors and NSPAC appear to have ignored at least two of

the elements of the definition of "ordinary course of business"

found in the new regulations, namely whether the vendor had

received prompt and full payment in the past from the same

committee and whether the credit extension "conformed to the usual

and normal practice of in the commercial vendor's trade or

industry." 11 C.F.R. 5 116.3(c)(3). Past practice with NSPAC

should by June, 1989 have alerted the vendors to the probability

that advances would not be recouped. Further, although additional

information is needed in this regard, it seems highly unlikely

that further extension of credit under these circumstances would

have complied with "usual and normal" industry practice when a

client is so deeply in debt. Regarding the Commission's warning

against such vendors assuming most of the risk of fundraising, it

appears that the respondent vendors took on all of the risk

attendant to post-June, 1990 fundraising for NSPAC.

Between July and September, 1990, NSPAC and Response Dynamics

appear to have continued to favor smaller vendors over the
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respondent vendors when it came to dispensing receipts. AS of

June 30 debts owed these seven vendors totaled $1,235,383. New

debts accumulated in July, August and September totaled $23,570,

bringing total debts owed during that period to $1,258,953.

Payments during this three month period totaled $31,684 for a

payment rate of 2.5%. By contrast, debts owed other vendors as of

June 30 totaled $20,464. Debts incurred over the next three

months totaled $12,425, bringing the total to $32,889. Payments

to non-respondent vendors during this period totaled $11,098, for

a payment rate of 34%. Beginning in October somewhat more

emphasis was placed upon directing receipts toward lowering the

debt owed the seven.

With regard to the entire contract period, the vendors stress

the profitability of their clients' dealings with NSPAC. They

assert that the "debt to total income ratio" for the NSPAC

"project" was "better than the Companies' average client debt to

total income ratio."

As stated above, the Commission in Advisory Opinion 1991-32

emphasized that losses suffered by a vendor "would raise a

rebuttable presumption that the company is not charging the usual

and normal charge .... " The reverse, however, is not

necessarily true; i.e., profit is not always sufficient proof that

services have been provided "in the ordinary course of business."

Further information is needed in order to evaluate the

respondents' argument that the profits earned by the seven

companies outweighed the uncollected debt owed by NSPAC.
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In light of the above evidence of special treatment accorded

NSPAC by the respondent vendors, the Office of the General Counsel

recommends that the Commission find reason to believe that

Response Dynamics, Inc., Response Dynamics doing business as

American Graphic Design, and Response Dynamics as successor in

interest to American Telephone Marketing Group; Direct Response

Data Management Services, Inc.; The Best Lists, Inc.; Mid-America

Printing Company, Inc.; and Fulfillment Management Services,

Inc. violated 2 U.S.C. 5 441b(a); and that NSPAC also violated

2 U.S.C. 5 441b(a).

(c). Application to RCC and Companies

As can be seen on the monthly summary of RCC debt at

pages 47-48, the amount of new debt owed the seven vendors by the

RCC jumped several fold in July and August, 1990, with net debt

owed more than doubling by the end of July from $51,546 to

$113,629. It appears that a new, larger round of solicitations

took place at that time, presumably in order to collect funds to

pay the vendors.

As of mid-1990 no contributions to candidates had been made

by the RCC. Nor does it appear that non-respondent vendors were

being favored in terms of payments. Thus, the issue is whether it

was in the ordinary course of the vendors' own business to extend

more credit in order to recoup earlier losses, whether such

extensions are normal in the direct mail and telemarketing

industries, and whether the vendors' earlier experience with the

RCC should have signaled more caution. Given the information

presently available, it appears that the prior experience of the
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seven vendors under the RCC contract should have been enough to

render highly questionable further extensions of credit after

June, 1990.

This Office thus also recommends that the Commission find

reason to believe that the RCC has violated 2 U.S.C. 5 441b(a) and

that the respondent vendors have violated 2 U.S.C. S 441b(a) with

regard to extensions of credit to the RCC.

2. Affiliation; Excessive Contributions

2 U.S.C. S 433(b)(2) requires that statements of organization

filed by political committees include the names and other

information pertaining to committees affiliated with the reporting

committee. 11 C.F.R. S 100.5(g)(2) defines "affiliated committee"

to include, inter alia, all committees "established, financed,

maintained or controlled by the same corporation, labor

organization, person, or group of persons .

Pursuant to 2 U.S.C. S 441a(a)(5), "all contributions made by

political committees established or financed or maintained or

controlled by any . . . person, or by any group of such persons,

shall be considered to have been made by a single political

committee." See also 11 C.F.R. S 100.5(g)(3)(v). Pursuant to

11 C.F.R. S 110.3(a), "all contributions made or received by more

than one affiliated committee . . . shall be considered to be made

or received by a single political committee. 2 U.S.C.

S 441a(a)(1)(C) limits to $5,000 the amount which any person may

contribute to a political committee in any calendar year, while

2 U.S.C.5 441a(f) prohibits committees from accepting excessive

contributions. 2 U.S.C. S 441a(a)(2)(A) limits to $5,000 the
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contributions which any multicandidate committee may contribute to

a candidate with respect to any federal election.

Factors to be considered by the Commission in determining

whether there is evidence that one committee has been established,

financed, maintained or controlled by another committee, resulting

in affiliation, include, but are not limited to,

1. Whether a sponsoring organization owns a
controlling interest in another organization
sponsoring a political committee;

2. Whether a committee is able "to direct or
participate in the governance of another ...
committee through provisions of constitutions,
bylaws, contracts, or other rules, or through formal
or informal practices or procedures";

3. Whether a committee "has the authority or ability
to hire, appoint, demote or otherwise control the
officers, or other decisionmaking employees or
members of another . . . committee';

4. Whether a committee "has a common or overlapping
membership with another . . . committee which
indicates a formal or ongoing relationship between
the . . . committees";

5. Whether a committee "has common officers or
employees with another . . . committee which
indicates a formal or ongoing relationship between
the . . . committees';

6. whether a committee "has any members, officers or
employees who were members, offices or employees or
another . . . committee which indicates a formal or
ongoing relationship between . . . the committees, or
which indicates the creation of a successor entity';

7. Whether a committee "provides funds or goods in a
significant amount or on an ongoing basis to another
. . . committee . .. "

8. Whether a committee "causes or arranges for funds
in a significant amount or on an ongoing basis to be
provided to another . . . committee";

9. Whether a committee or its agent "had an active or
significant role in the formation of another..
committee"; and



10. Whether the committees "have similar patterns of
contributions or contributors which indicates a
formal or ongoing relationship between the . ..

committeesa."

11 C.F.R. 5 100.5(g)(4)(ii)(A-J).

a. PVC and RCC

The complaint in MUR 3578 alleges that the PVC and the RCC

"were established, and are financed, maintained or controlled by

the same person or group of persons and are thereby affiliated."

In support of this allegation, the complainant asserts the

following:

1. Both committees employ Floyd Brown "in an
executive capacity." Mr. Brown is both founder and
chairman of PVC and is chairman of RCC. Robert E.
Miller, Jr., serves as treasurer of both committees.

2. The two committees until recently shared
the same depository, namely The George Mason Bank of
Fairfax, Virginia, and that a caller had been
informed by the PVC that contributions to both
committees could be made by using a single check.

3. The two committees share seven common vendors.

In an affidavit attached to the complaint, Leslie Kerman

asserted that in July, 1992, she was told by an individual at the

PVC that someone could make contributions to both the PVC and the

RCC by means of the same check and that the two committees were

"affiliated."

In his response on behalf of the RCC arnd his affidavit in

MUR 3578 (Attachments 5 & 6), Floyd Brown states that he is the

"Chairman of Presidential Victory Committee" and the chairman of

the RCC. In addition, Robert E. Miller was the treasurer of the

RCC at the time he was named treasurer of the PVC.
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Mr. Brown in an affidavit, as does counsel for the PVC,

(Attachment 6), asserts that "the RCC . . . is no longer

operational as a political committee, that it was not operational

with respect to the 1992 election cycle, and that it has not been

operational for many months (beginning well before the formation

of PVC) except with respect to efforts to retire the debt it has

accrued. "In my opinion, there is no affiliation between PVC and

RCC. They are completely different committees formed in different

time periods for different purposes, and RCC has not been

operational in the 1992 election cycle." The PVC argues that the

alleged statements by a representative of the PVC regarding

affiliation cited in the affidavit from Leslie Kerman are either

false or based upon "ignorance and/or a misunderstanding."

While the RCC made a total of $4,000 in contributions in

October and November, 1990, to six candidates for the U.S. Senate:

Hank Brown, Hal Daub, Jim Rappaport, James Tauke, Lynn Martin and

Pat Saiki, and to one Congressional candidate, Robert Williams, no

additional direct contributions have been reported since that

time, and thus none were apparently made in 1992. Nor have any

independent expenditures been reported by the RCC.

In 1992 the PVC made a total of $7,750 in contributions to

nine candidates for the Senate and the U.S. House of

Representatives; the recipients included the authorized committees

of Bruce Herschensohn, Duane Sommers, Pam Roach, Mark Siljander,

Tim Hutchinson, James Lacey, Tom Scott, William Dannemeyer and

Enid Greene. The PVC's 1992 disbursements also included



-63-

$2,060,810.97 in independent expenditures on behalf of *George

Bush for President."

It is clear that the RCC and the PVC were founded and have

been directed by the same individual(s), thus meeting, at the

least, the requirements for affiliation at 11 C.F.R.

5 100.5(g)(4)(ii)(E) (common officers or employees) and (I)

(significant role by one in formation of second). This Office

recommends that the Commission find reason to believe that the RCC

and the PVC violated 2 U.S.C. S 433(b)(2) by not reporting each

other as affiliated committees.
23

With affiliation, the RCC and the PVC would have shared

both contribution and receipt limitations pursuant to 2 U.S.C.

5 441a(a)(5) and 11 C.F.R. S 110.3. However, as the respondents

have argued, the two committees were active during different time

periods and supported different candidates. As a result, no

issues arise as to violations of 2 U.S.C. s 441a(a)(2)(A) as a

result of excessive contributions by the two committees to the

same candidates.

Further, an examination of the Commission's index of

itemized contributions received by the RCC and by the PVC in

1991-92 shows little overlap and reveals no instances in which the

combination of an individual's contributions to the two committees

totaled more than $5,000 in a single calendar year. In fact, the

RCC reported receipts of only $756.87 in 1992, while the PVC did

23. The complaint in MUR 3578 cites 11 C.F.R. S 102.2(b) as a
provision violated by the RCC and the PVC. This regulatory
provisions defines "affiliated committee" and thus is not one
which is subject to violation.
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not begin operations until April of that year. Thus, there is no

evidence that these affiliated committees violated 2 U.S.C.

S 441a(f) by accepting excessive aggregated contributions.

b. NSPAC and RCC

Neither complaint directly alleges the affiliation of NSPAC

and the RCC. Nevertheless, the statement in the article from the

National Journal attached to the complaint in MUR 3638 concerning

the overlapping of members of the committees' respective boards of

directors and consultants has raised questions as to the role of

NSPAC in the creation of the RCC and led to an examination of both

committees' reports.

Of the factors in the Commission's regulations evidencing

affiliation, those at present most clearly relevant to the

NSPAC/RCC relationship appear to be the involvement of common

officers or employees in two ongoing committees; the past

involvement by members, officers or employees of one committee in

another committee with the resulting possibility of the "creation

of a successor entity"; the active involvement by the agent of one

in the formation of the second; and a pattern of overlapping

contributors. According to the news article cited above, Floyd G.

Brown, a consultant for NSPAC, founded the RCC in late 1989 and

has acted as its chairman. Further, most of RCC's board members

were allegedly on the board of NSPAC. Thus, whether one considers

these committees to be contemporaries or predecessor/successor,

their apparently shared personnel bring them within the above

affiliation factors.
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An examination of direct contributions made by NSPAC and the

RCC in 1990 shows that each contributed to at least two of the

same federal candidates, Jim Rappoport and Pat Saiki. More

revealing are the committees' reports of contributions received.

In 1990 the RCC received contributions from 70 individuals. Of

these contributors at least 21, or almost one-third, were also

reported as having made contributions to NSPAC either during that

same year or in 1989.

This Office recommends that the Commission find reason to

believe that NSPAC and the RCC violated 2 U.S.C. 5 433(b)(2) by

not reporting each other as affiliated committees.
24

Again, with affiliation NSPAC and RCC would have shared both

contribution and receipt limitations pursuant to 2 U.S.C.

5 441a(a)(5) and 11 C.F.R. 5 110.3. NSPAC attained multicandidate

status on October 14, 1989, while RCC qualified on June 18, 1990.

As a committee affiliated with NSPAC, RCC would in fact have

shared the older committee's multicandidate status at its

inception in December, 1989. Thus, throughout 1990 the two

committees were limited to a aggregation of $5,000 in contributions

per election to candidate committees and were permitted to receive

a combined total of $5,000 from individual contributors.

At present, as stated above, the two shared recipients which

have been identified are Pat Saiki and Jim Rappoport. The

24. The issue of whether all three committees are affiliated will
be addressed once more detailed information is available
regarding, for example, possible three-way sharing of board
members and other personnel and the exact role of Floyd G. Brown
in NSPAC.
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committees' combined contributions to these candidates did not

exceed $5,000 per election. It does appear, however, that

combined receipts from at least one of the 21 shared contributors

exceeded $5,000. These excessive contributions were as follows:

NSPAC RCC

Roy W. Arledge 5/25/90 - $ 200 2/26/90 - $ 250
7/3/90 - 200 5/7/90 - 300
8/6/90 - 300 6/18/90 - 400
8/17/90 - 300 6/29/90 - 500
10/16/90 - 500 7/16/90 - 200

si M 8/2/90 - 200
8/7/90 - 750
8/15/90 - 500
8/16/90 - 200
8/20/90 - 1,000
8/23/90 - 250
9/20/90 - 200
10/10/90 - 200
10/31/90 - 2v025

$6o95

Thus, this Office also recommends that the Commission find reason

to believe that NSPAC and the RCC violated 2 U.S.C. 5 441a(f) by

accepting contributions in excess of $5,000.

3. Extensions of Credit to PVC

The complaint in MUR 3578 alleges that the Presidential

Victory Committee failed to report either contributions or debts

and obligations, and/or accepted excessive or prohibited

contributions in the form of extensions of credit by the same

vendors as those discussed above with regard to NSPAC and the RCC,

plus the Washington Intelligence Bureau. More specifically, the

complaint cited the PVC's 1992 March Monthly Report which showed

25. Should it be later determined that NSPAC and the RCC are not
affiliated, these excessive contributions to the RCC alone would
be pursued separately.
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$27,304 in receipts and $510.55 in expenditures during February,

and alleged that such receipts prior to payments of vendors were

either outside the ordinary course of business or the result of

personal, illegal guarantees by individuals. The complaint

assumed that the $27,304 was raised by means of a direct mail

campaign.

The complaint in MUR 3638 does not allege violations by the

PVC. It does assert, however, that credit extended by the seven

respondent vendors to the RCC was extended indirectly to the PVC

by virtue of the affiliation of the two committees which is

alleged in MUR 3578.

a. The Law

2 U.S.C. S 434(b)(2),(5) and (8) requires committees to

report all contributions received and the amount and nature of

outstanding obligations. The statutory and regulatory provisions

regarding extensions of credit are given above.

b. pvC/Vendor Relationship

Any written contract between the PVC and one or more of the

respondent vendors, or between the PVC and the Washington

Intelligence Bureau, is not presently in hand.

c. Execution - Debts Incurred and Payments Made

The monthly pattern of PVC's indebtedness was as follows:



Month

2/1-29/9
3/1-31/9
4/1-30/9
5/1-31/9
6/1-30/9
7/1-31/9
8/1-31/9
9/1-30/9
10/1-14/
10/15-

11/23/
11/24-\

12/31/
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New Debt Payments Net Debt New Debt Payments 26 Net I
Owed Seven To Seven Owed Seven Owed Others To Others Othe

2 -- $ .0- -0- -0- 51027 -0.
2 -0- 206,651 -4- -0- 24,324 -0"
2 -0- 186,625 -0- $23,207 36,315 11,3!
2 -0- 150,982 -0- 27,563 70,885 27,7
2 -0- 108,315 -0- 6,825 28,912 18,0'
2 -0- 70,501 -0- 17,794 53,985 25,3
2 -0- 98,568 -0- -0- 18,475 12,3
2 -0- 288,411 -0- 19,693 33,955 12,6
'92 -0- 222,945 -0- 34,555 8,915 40,44

'92 -0- 331.852 -0- 18,263 95,394 4,4

'92 -0- 3,024 -0- -0- 8,124 3,4

The PVC's report covering February, 1992 showed $27,304 in

receipts, of which $20,704 was unitemized and $6,600 was received

from twelve itemized individuals. In March this committee

received $224,322.16 of which $165,572.16 was unitemized and

$58,750 from 88 itemized individuals.

The above chart shows that the PVC reported neither debts

owed nor expenditures made during February, 1992. However, in

March substantial payments were made, $208,651 to the seven

vendors discussed with regard to NSPAC and the RCC, and $24,324 to

others. It is not known exactly when the vendors' invoices for

February activities were forwarded to the PVC; however, all of the

vendors had been fully paid by the end of March.

Debt

56

18
12
57
13
D2

75

55

26. The figures in this column include approximate totals of
payments on accumulated debt and payments to vendors on invoices
received during the same month. This contrasts with the similar
column in the charts for NSPAC and the RCC which included only
payments on previous debts owed vendors other than the seven
respondent companies.

27. This figure included $500 to the U.S. Postmaster for postage.
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With regard to the overall pattern of PVC indebtedness and

payments, none of the figures on the chart for net debt owed

vendors other than the seven respondent vendors includes an amount

owed the Washington intelligence Bureau. AS with the seven

respondent vendors, the PVC paid the Washington Intelligence

Bureau in full each month.

d. PVC Responses to complaint

In response to the complaint in MUR 3578 (Attachment 6).

the PVC has stated:

(Tihe funds in question were not raised in a direct
mail campaign, as assumed by the DNC. They were
raised in a telemarketing campaign that, unlike some
direct mail campaigns, involved minimum up-front
expense . . . . Telemarketing bills were paid
beginning on March 4, 1992, and they were reported
properly, beginning with the report for the very next
month - - March 1992.

In a sworn affidavit dated September 2, 1992, which was

attached to the PVC'S response, Floyd G. Brown elaborates upon the

same argument:

The reason for the absence of significant
expenditures in the March 20, 1992 FEC report of PVC
is not difficult to understand: the receipt by PVC of
over $27,000, as reported to the FEC, was due to a
telemarketing fundraising project, for which a highly
select group of donors was targeted, in February
1992. The expenses relative to this project were
paid to the vendors involved, beginning on March 4,
1992, which was after receipt of the initial funds
during February. This was done in the ordinary
course of PVC's business, and there were no special
credit extension terms, as the DNC suggests, nor were
there personal guarantees.

The DNC's incorrect assertion that PVC's initial
(March 20, 1992) FEC report indicates extraordinary
vendor terms or personal guarantees is grounded in
the DNC's stated assumption that the funds were the
result of a substantial direct mail fundraising
campaign (for which substantial up-front costs,
including postage costs, would normally be involved).
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As explained above, the receipts in question came as
the result of a telemarketing campaign in which the
advancement of substantial costs, such as postage,
was not required.

o. Analysis

The PVCts reports show that at the end of February, 1992 it

had $26,793 in cash on hand and that receipts during March totaled

$224,322. Expenditures in February totaled $510 and those in

March totaled $232,975. of the latter figure, $28,856 was paid to

Response Dynamics on March 4 and 6 for postage. The first

reported payment to American Telephone Marketing Group (reported

as "American Telemarketing Group") was made on March 11 in the

amount of $5,000 for "professional fee." Another, non-respondent

vendor was paid $200 on March 6 for "telephone installation."

The PVC argues that the February fundraising program required

"minimum up-front expenses" because it involved telephone

solicitations. Floyd Brown stated that the targets of these

solicitations were a "highly select group of donors."

No information is presently in hand indicating what vendors,

if any, were used for the solicitation program in February. The

committee's first reported expenditures to the vendors at issue in

this matter came in early March as did the payment for telephone

installation. As noted above, $20,704 of the $26,793 received

in February was reported as unitemized contributions, thus

possibly casting some doubt upon the committee's selectivity as to

potential contributors and indicating that more than just a few

calls were made.
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Nevertheless, no matter how the PVC collected its first

contributions, it had more than enough funds in march to cover the

debts owed vendors for start-up and other costs billed for any

telemarketing program, and for any other programs, undertaken

during February. As discussed earlier, it has been Commission

policy to permit vendors to advance the costs of starting

fundraising programs, based upon industry practice. Thus, there

is no evidence that the PVC or the vendors made any initial

extensions of credit outside the ordinary course of business.

The chart at page 65 shows that the PVC never accumulated

debts owed with regard to the seven respondent vendors in this

matter. Nor did it accumulate debts owed the Washington

Intelligence Bureau. Rather, each of these vendors was paid off

completely each month. All told, there is no evidence that the

PVC received extensions of credit outside the ordinary course of

business in violation of 2 U.s.c. 5 441(b).

Nor is there evidence that the PVC failed to report

contributions in violation of 2 U.S.c. 5 434(b)(2). or that the

committee failed to report debts owed in its reports, including

that for February, 1992, in violation of 2 U.S.C. 434(b)(8). This

Office recommends that the Commission find no reason to believe

such violations occurred.

With regard to the assertion in the complaint in MUR 3638

that the PVC benefited from extensions of credit to the RCC by
virtue of the affiliation of the two committees, it appears from

the chart at page 65 that the opposite may have been true. Any
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written contracts between the PVC and the seven respondent vendors

apparently called for either advance payments or virtually

immediate payment upon the receipt of invoices, because at no time

did a debt owed one of these vendors appear on a report. The

seven plus the Washington Intelligence Bureau obviously had first

call on any receipts, a call which may well have stemmed from the

vendors' experience with the RCC and earlier with NSPAC. Thus,

there is no evidence of an advantage to the PVC based upon its

affiliation with the RCC.

4. Excessive Contributions from Individual

2 U.s.c. 5 441a(a)(1)(C) limits to $5,000 the amount which an

individual may contribute in any calendar year to a political

committee which is neither an authorized committee nor a national

party committee. 2 U.S.C. 5 441a(f) prohibits a committee from

accepting contributions in excess of the limitations established

at 2 U.S.C. 5 441a.

11 C.F.R. 5 103.3(b)(3) provides that contributions which are

not excessive on their face, but which become excessive when

aggregated with other contributions from the same contributor, may

be either placed into a campaign depository pending reattribution

to another contributor or redesignation to another election. If

reattribution or redesignation is not received or is not possible,

a refund must be made within 60 days of receipt of the excessive

portion.

As stated above, the complaint in MUR 3578 alleges that

Mr. Wesley West of Houston, Texas contributed $14,000 to the PVC

in 1992. On September 11, 1992, counsel for Mrs. Wesley West



-7 3-

responded to the complaint (Attachment 7), explaining that

Mr. West had died in 1984 and that the contributions at issue were

from Mrs. West, then 84 years of age. He stated that in May, 1992

counsel's law firm had been asked by Mrs. West's grandson, Stuart

Stedman, in response to an inquiry from the National Republican

Senatorial Committee ("NRSC"), to determine whether Mrs. West's

1992 campaign contributions were in compliance with federal

campaign finance laws. Counsel for Mrs. West stated further that,

as a result of contacts with recipients of Mrs. West's 1992

contributions, it was determined that between February 29 and

May 2, 1992, she had made a total of $15,000 in contributions to

the PVC's federal account. On May 27, 1992, the PVC wrote to

Mrs. West confirming her contributions and asking that she

redesignate $10,000 to a PVC non-federal account. On June 5,

1992, Mrs. West requested in writing a refund of the $10,000 and

on August 13, 1992, Floyd Brown, chairman of PVC, hand delivered a

refund check to her. Copies of this correspondence are attached

to the response.

The PVC's response to the complaint in MUR 3578 acknowledges

that the committee received excessive contributions from Mrs.

West, although the figure given is $14,000 rather than $15,000.

Counsel argues that the refund, while it should have come at an

earlier date, was in fact made before the filing of a complaint or

action by the Commission. Attached to this response is a copy of

the refund check which is dated August 5, 1992.
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Mrs. West's contributions to the PVC were as follows:

Date Amount

February 29, 1992 $ 1,000
March 7, 1992 5,000
March 16, 1992 1,000
March 23, 1992 5,000
March 23, 1992 1,000
may 2, 1992 2,000

Total $15,000

Thus, she first exceeded her $5,000 limitation on March 7, 1992.

The Committee refunded the $10,000 in excessive contributions by

means of a check which was dated August 5, 1992, but which was not

delivered until August 13, 1992. The Committee's refund was not

made within sixty days of the receipt of any portion of

Mrs. West's excessive contributions.

This Office recommends that the Commission find reason to

believe that the Presidential Victory Committee and Robert E.

Miller, Jr., as treasurer, violated U.S.C. S 441a(f). In light of

Mrs. West's circumstances and the fact that representatives of

Mrs. West determined that excessive contributions had been made

and sought a refund prior to the filing of the present complaint

or any Commission action, this Office recommends that the

Commission find reason to believe that she violated 2 U.S.C.

S 441a(a)(1)(C) and close the file in her regard. An admonishment

will be included in the letter notifying Mrs. West of such a

determination.

5. Absence of Signature of Treasurer

The complaint in MUR 3578 alleges that the PVC violated

2 U.S.C. 5 434(a)(1) and 11 C.F.R. S 104.14(a) by having had its
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1992 March, April and June and July Monthly Reports and amended

reports signed by Chris Miller rather than Robert 3. Miller, Jr.,

the treasurer, or David Bossie, the assistant treasurer.

2 U.S.C. 5 434(a)(1) requires that the treasurer of a

committee file reports of receipts and disbursements, and sign

each required report. 11 C.F.R. S 104.14(a) states that "[elach

individual having the responsibility to file a designation, report

or statement required under this subchapter shall sign the

original designation, report or statement."

An examination of the PVC's reports reveals, and this

respondent admits, that the treasurer, Robert E. Miller, did not

sign the front page of the reports cited by the complainant.

Counsel states that delegation of the signatures was made to Mr.

Miller's son and partner "upon informal advice received by Mr.

Miller from an FEC employee." Amended reports with Robert

Miller's signature have been filed, apparently in response to the

complaint, and counsel states that the practices of letting

someone else sign the reports "will not be repeated."

In light of the amended reports, this Office recommends that

the Commission find reason to believe that the PVC and Robert

Miller, as treasurer, violated 2 U.S.C. S 434(a)(1), but take no

further action as to this violation. The letter to the committee

will include an admonishment regarding this violation.

6. Mis-Reporting of Independent Expenditure-Related Debts

"Independent expenditure" is defined at 2 U.S.C. 5 431(17) as

an "expenditure by a person expressly advocating the election or

defeat of a clearly identified candidate which is made without
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cooperation or consultation with any candidate .... " 2 U.S.C.

5 434(c) requires that political committees which make independent

expenditures report any such expenditures in excess of $250 in a

calendar year as required by 2 U.S.C. 5 434(b)(6)(B)(iii). This

latter provision requires that the report of an independent

expenditure include the person receiving the disbursement, the

date, the amount and the purpose of any expenditure in excess of

$200. 2 U.S.C. s 431(9)(A)(i) includes in the definition of

"expenditure . . . a written contract, promise or agreement to

make an expenditure." 2 U.S.C. S 434(b)(8) requires that

political committees report the amount and nature of outstanding

debts and obligations owed by the committee.

In the present matter NSPAC reported hundreds of thousands of

dollars in debts owed on Schedule D's, but until June, 1989 did not

state that these debts were related to independent expenditures on

behalf of named candidates. The debts included the large sums

discussed above which were owed for direct mail and telemarketing

services tc the respondent vendors. These same vendors were also

reported as recipients of partial payments for the same services and

programs as those involved in the debts. NSPAC reported the

payments as independent expenditures on behalf of George Bush and

others on Schedule E's; however, prior to a series of amendments

filed on June 29, 1989 for reports starting with the 1988 Post

Election Report, NSPAC reported the debts only as being for

"printing," "professional fees," "lists," etc. (See Attachment 8

for examples of an original report and amendment). Thus, the fact

that sizeable debts had been incurred by NSPAC in connection with
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independent expenditure programs was not revealed, as required,

before the 1988 election, even though NSPAC had begun reporting

independent expenditures to the sane creditors on behalf of George

Bush and certain candidates for the U.S. Senate as early as June,

1987.

The PVC reported $2,060,810 in independent expenditures in

1992. it also accumulated debts which totaled as much as $40,634 as

of October 14, 1992, and reported these debts on Schedule D's. The

committee did not, however, report any of these debts as related to

independent expenditures. most were reported as owed for legal

fees, office supplies, travel, clipping services, delivery services,

and telephones and, thus, did not apparently involve activities

expressly advocating the election or defeat of a candidate. Several

of the debts, however, involved "media" expenses and "consulting

fees" owed vendors which had also been reported as recipients of

independent expenditures for the same purposes on behalf of specific

candidates. Thus, these latter two categories of debts were

presumably related to independent expenditures and should have been

reported as such.

This Office recommends that the Commission find reason to

believe that NSPAC and the PVC violated 2 U.s.c. 5 434(c) by failing

to report fully debts incurred in connection with independent

expenditure programs.28

28. As indicated by the chart on page 9 above, the RCC did not
make independent expenditures.
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7. Floyd brown

The complaint in MUR 3638 cites Floyd Brown as a respondent

but makes no specific allegations against him as an individual.

Rather, the focus is upon his involvement with the RCC and earlier

with NSPAC. Therefore, this Office makes no recommendations at this

time with regard to Mr. Brown, pending the receipt of additional

information regarding the respondent committees in this matter.

D. MERGER OF MUR 3578 and RUR 3638

In the light of the overlapping of issues and respondents in

MUR 3578 and MUR 3638, this Office recommends that the two matters

be merged.

E. DISCOVERY

Attached for the Commission's consideration and approval are

ten subpoenas and orders to be issued to the three political

committees and seven vendors involved in this matter. This

discovery is designed to elicit the facts concerning the

relationships among the vendors and between the vendors and the

committees, and to determine the vendors' ordinary course of

business with regard to extensions of credit and collection of debts

owed to them.

III. RECORKWWDATIONS

1. Merge MUR 3578 and MUR 3638.

2. Find reason to believe the National Security Political

Action Committee and Elizabeth I. Fediay, as treasurer,
violated 2 U.S.C. S 441b(a).

3. Find reason to believe the National Security Political

Action Committee and Elizabeth I. Fediay, as treasurer,

violated 2 U.S.C. SS 433(b)(2) and 441a(f) by virtue of
affiliation with the Republican Challengers Committee.
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4. Find reason to believe the National Security Political
Action Committee and Elizabeth I. Fediay, as treasurer,
violated 2 U.S.C. S 434(c).

5. Find reason to believe the Republican Challengers
Committee and Robert E. Miller, Jr., as treasurer, violated
2 U.S.C. S 441b(a).

6. Find reason to believe the Republican Challengers
Committee and Robert E. Miller, Jr., as treasurer, violated
2 U.S.C. SS 433(b)(2) and 441a(f) by virtue of affiliation
with the National Security Political Action Committee and
with the Presidential Victory Committee.

7. Find reason to believe the Presidential Victory Committee
and Robert E. Miller, Jr., as treasurer, violated
2 U.S.C. S 433(b)(2) by virtue of affiliation with the
Republican Challengers' Committee.

8. Find reason to believe the Presidential Victory Committee
and Robert E. Miller, Jr., as treasurer, violated 2 U.S.C.
S 434(c).

9. Find reason to believe Response Dynamics, Inc.; Response
Dynamics, Inc. doing business as American Graphic Design; and
Response Dynamics, Inc. as the surviving entity after merger
with American Telephone Marketing Group, Inc., violated
2 U.S.c. 5 441b(a).

10. Find reason to believe Direct Response Data Management
Service, Inc.; The Best Lists, Inc.; Mid-America Printing
Company, Inc.; and Fulfillment Management Services, Inc.
violated 2 U.S.C. S 441b(a).

11. Find reason to believe that the Presidential Victory
Committee and Robert E. Miller, Jr., as treasurer, violated
2 U.S.C. S 441a(f) by accepting excessive contributions from
Mrs. Wesley West.

12. Find reason to believe that Mrs. Wesley West violated
2 U.S.C. S 441a(a)(1)(C), but take no further action and
close the file as to this respondent.

13. Find no reason to believe that the Presidential Victory
Committee and Robert E. Miller, Jr., as treasurer, violated
2 U.S.C. 5 434(b)(2) or 5 434(b)(8) by failing to report
contributions or debts owed.

14. Find no reason to believe that the Presidential Victory
Committee and Robert E. Miller, Jr., as treasurer, violated
2 U.S.C. S 441b(a).
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15. Find reason to believe that the Presidential Victory
Committee and Robert E. Miller, Jr., as treasurer, violate&.
2 U.S.C. I 434(a)(1), but take no further action in this
regard.

16. Approve the appropriate letters.

17. Approve the attached Factual and Legal Analyses and
Subpoenas and Orders.

Da *,_,-Lawrence.Noi

General Counsel

Attachments

1. Response from counsel for the Companies (minus
attachments)

2. Affidavits submitted by David A. Kunko and Ronald
Kanfer

3. Response from counsel for NSPAC
4. Response from counsel for RCC
5. Response from Floyd Brown
6. Responses from counsel for PVC (2) and Floyd Brown

affidavit
7. Response from counsel for Mrs. Wesley West
8. Sample original and amended reports
9. Factual and Legal Analyses (4)

10. Subpoenas and Orders (10)
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MEMORANDUM

TO:

FROM:

DATE:

SUBJECT:

LAWRENCE M. NOBLE
GENERAL COUNSEL

MA JORIE w. EAONS/nICHAEL C. KENNEY"'

COMMISSION SECRETARY

AUGUST 12, 1994

MURS 3578 AND 3638 - FIRST GENERAL COUNSEL'S REPORT
DATED AUGUST 8, 1994.

The above-captioned document was circulated to the

Commission on Tuesday, August 9, 1994 at 4:00

Objection(s) have been received from the

Comissioner(s) as indicated by the name(s) checked below:

Commissioner Aikens xxx

Commissioner Elliott xxx

Commissioner McDonald XX

Commissioner McGarry xxx

Commissioner Potter

Commissioner Thomas XXX

This matter will be placed on the meeting agenda

for Tuesday, September 13t 1994

Please notify us who will represent your Division before
the Commission on this matter.

• F-477
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BEFORE TEE FEDERAL 3LECTION COomISSION

In the Matter of

National Security Political Action
Committee;

Elizabeth I. Fediay, as treasurer;
Republican Challengers Committee;
Robert E. Miller, Jr., as treasurer;
Presidential Victory Committee;
Robert E. Miller, Jr., as treasurer;
Mrs. Wesley West;
Mr. Floyd G. Brown;
Response Dynamics, Inc.;
Direct Response Data Management

Service, Inc.;
American Telephone Marketing

Group, Inc.;
The Best Lists, Inc.;
American Graphic Design;
Mid-America Printing Company, Inc.;
Fulfillment Management Services, Inc.

HURS 3578
AND 3638

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on

September 27, 1994, do hereby certify that the Commission

took the following actions in MURS 3578 and 3638:

1. Decided by a vote of 6-0 to

a) Merge MUR 3578 and MUR 3638.

b) Find reason to believe the National
Security Political Action Committee
and Elizabeth I. Fediay, as
treasurer, violated 2 U.S.C. 5 441b(a).

(continued)
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Certification for MURS 3578 and 3638
September 27, 1994

c) Find reason to believe the National
Security Political Action Committee
and Elizabeth I. rediay, as
treasurer, violated 2 U.S.C. 5 434(c).

d) Find reason to believe the Republican
Challengers Committee and Robert E.
Miller, Jr., as treasurer, violated
2 U.S.C. 5 441b(a).

e) Find reason to believe the Presidential
Victory Committee and Robert E. Miller,
Jr., as Treasurer, violated 2 U.S.C.
S 434(c).

f) Find reason to believe Response
Dynamics, Inc.; Response Dynamics, Inc.
doing business as American Graphic
Design; and Response Dynamics, Inc. as
the surviving entity after merger with
American Telephone Marketing Group,
Inc. violated 2 U.S.C. S 441b(a).

g) Find reason to believe Direct Response
Data Management Service, Inc.; The
Best Lists, Inc.; Mid-America Printing
Company, Inc.; and Fulfillment
Management Services, Inc. violated
2 U.S.C. S 441b(a).

h) Find reason to believe that the
Presidential Victory Committee and
Robert E. Miller, Jr., as treasurer,
violated 2 U.S.C. 5 441a(f) by
accepting excessive contributions
from Mrs. Wesley West.

(continued)
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(i) Find reason to believe that Mrs. Wesley
West violated 2 U.S.C. S 441a(a)(1)(C),
but take no further action and close
the file as to this respondent.

(j) Find no reason to believe that the
Presidential Victory Committee and
Robert E. Miller, Jr., as treasurer,
violated 2 U.S.C. 5 434(b)(2) or
S 434(b)(8) by failing to report
contributions or debts owed.

(k) Find no reason to believe that the
Presidential Victory Committee and
Robert E. Miller, Jr., as treasurer,
violated 2 U.S.C. S 441b(a).

(1) Find reason to believe that the
Presidential Victory Committee and
Robert E. Miller, Jr., as treasurer,
violated 2 U.S.C. 5 434(a)(1), but
take no further action in this regard.

(m) Approve the appropriate letters as
recommended in the General Counsel's
report dated August 8, 1994.

Commissioners Aikens, Elliott, McDonald,
McGarry, Potter, and Thomas voted
affirmatively for the decision.

(continued)
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2. Decided by a vote of 5-1 to

a) Find reason to believe the National
Security Political Action Committee
and Elizabeth I. Fediay, as treasurer,
violated 2 U.S.C. 55 433(b)(2) and
441a<f) by virtue of affiliation
with the Republican Challengers
Committee.

b) Find reason to believe the Republican
Challengers Committee and Robert E.
Miller, Jr., as treasurer, violated
2 U.S.C. 55 433(b)(2) and 441a(f)
by virtue of affiliation with the
National Security Political Action
Committee and with the Presidential
Victory Committee.

c) Find reason to believe the Presidential
Victory Committee and Robert E. Miller,
Jr., as treasurer, violated 2 U.S.C.
S 433(b)(2) by virtue of affiliation
with the Republican Challengers'
Committee.

(continued)

• ? i ''



w

Federal glection Commission Page 5
Certification for HURs
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d) Approve the Factual and Legal Analyses
and Subpoenas and Orders as recommended
in the General Counsel's report dated
August 8, 1994, subject to amendment of
the Factual and Legal Analyses as noted
by the Office of General Counsel.

Commissioners Aikens, McDonald, McGarry,
Potter, and Thomas voted affirmatively
for the decision; Commissioner Elliott
dissented.

Attest:

SMarjorie N. Zmmons
-cretary of the Commission

t!-zS 14-
Date



FEDERAL ELECTION COMMISSION
WASHINGTON. 0 C 2 043O

OCTOBER 3, 1994

CERTIFIED MAIL
RETURN RECEIPT RQUESTEM

William H. Schweitzer, Esquire
E. Mark Braden, Esquire
Baker & Hostetler
1050 Connecticut Avenue, NW, Suite 1100
Washington, DC 20036

RE: MUM 3638
Response Dynamics, Inc.
Response Dynamics, Inc. doing

business as American Graphic
Design

Response Dynamics, Inc. as the
surviving entity after merger
with American Telephone
Marketing Group, Inc.

Direct Response Data Management
Service, Inc.

The Best Lists, Inc.
Mid-America Printing Company, Inc.
Fulfillment Management Services,

Inc.

Dear Mr. Schweitzer and Mr. Braden:

On October 8, 1992, the Federal Election Commission notified
your clients of a complaint alleging violations of certain
sections of the Federal Election Campaign Act of 1971, as amended
("the Act"). Copies of the complaint were enclosed with the
notifications. This matter was designated MUM 3638. Earlier, on
August 12, 1992 another complaint had been filed which did not
cite your clients as respondents, but which concerned issues
related to those raised in the complaint in MUM 3638. The earlier
complaint was designated MUR 3578. The two matters have now been
merged by the Commission as MUR 3638.

Upon further review of the allegations contained in the
complaint, and information supplied on behalf of your clients, the
Commission, on September 27, 1994, found that there is reason to
believe Response Dynamics, Inc.; Response Dynamics, Inc. doing
business as American Graphic Design; Response Dynamics, Inc. as
the surviving entity after merger with American Telephone
Marketing Group, Inc.; Direct Response Data Management Service,
Inc.; The Best Lists, Inc.; Mid-America Printing Company, Inc.;
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William H. Schweitzer, Esquire
3. Mark Braden, Esquire
Page 2

and Fulfillment Management Services, Inc., violated 2 U.S.C.
5 441b(a), a provision of the Act. The Factual and Legal
Analyses, which formed bases for the Commission's findings, are
attached for your information.

You may submit any factual or legal materials that you
believe are relevant to the Commission's consideration of this
matter. Statements should be submitted under oath. All
responses to the enclosed Subpoenas to Produce Documents and
Orders to Submit Written Answers must be submitted to the
General Counsel's Office within 30 days of your receipt of this
letter. Any additional materials or statements you wish to
submit should accompany the responses to the subpoenas and
orders. In the absence of additional information, the
Commission may find probable cause to believe that violations
have occurred and proceed with conciliation.

If your clients are interested in pursuing pre-probable
cause conciliation, you should so request in writing. See
11 C.F.R. 5 111.18(d). Upon receipt of the request, the-Office
of the General Counsel will make recommendations to the
Commission either proposing an agreement or agreements in
settlement of the matter or recommending declining that
pre-probable cause conciliation be pursued. The Office of the
General Counsel may recommend that pre-probable cause
conciliation not be entered into at this time so that it may
complete its investigation of the matter. Further, the
Commission will not entertain requests for pre-probable cause
conciliation after briefs on probable cause have been mailed to
the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.S.C. 5S 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.
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If you have any questions, please contact Anne A.
Weissenborn, the senior attorney assigned to this setter, at
(202) 219-3400.

For the Commission,

Trevor Potter
Chairman

Enclosures
Subpoenas and Orders (7)
Factual and Legal Analyses (7)
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In the Matter of )
) RUlE 3638
)

SUBPON TO PROWUCK IDCWSETS
ORDE TO SUBIT WRIfE ANWM

TO: Response Dynamics, Inc.
C/o William H. Schweitzer, Esquire
E. Mark Braden, Esquire
Baker & Hostetler
1050 Connecticut Avenue, NW, Suite 1100
Washington, DC 20036

Pursuant to 2 U.S.C. 5 437d(a)(1) and (3), and in furtherance

of its investigation in the above-captioned matter, the Federal

Election Commission hereby orders you to submit written answers to

the questions attached to this Order and subpoenas you to produce

the documents requested on the attachment to this Subpoena.

Legible copies which, where applicable, show both sides of the

documents may be substituted for originals.

Such answers must be submitted under oath and must be

forwarded to the Office of the General Counsel, Federal Election

Commission, 999 E Street, N.W., Washington, D.C. 20463, along with

the requested documents within 30 days of receipt of this Order

and Subpoena.
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MUEREPOE, the Chairman of the Federal Election Commission

has hereunto set his hand in Washington, D.C. on this

day of October, 1994.

For the Commission,

Trevor Potter
Chairman

ATTEST:

Secre ry to the Commission

Attachments
Interrogatories
Document Requests
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INSTRUCTIONS

In answering these interrogatories and request for production
of documents, furnish all documents and other information, however
obtained, including hearsayt that is in possession of, known by or
otherwise available to you, including documents and information
appearing in your records.

Each answer is to be given separately and independently, and
unless specifically stated in the particular discovery request, no
answer shall be given solely by reference either to another answer
or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable of
furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting the
interrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or knowledge
you have concerning the unanswered portion and detailing what you
did in attempting to secure the unknown information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and requests for
production of documents, describe such items in sufficient detail
to provide justification for the claim. Each claim of privilege
must specify in detail all the grounds on which it rests.

The following interrogatories and requests for production of
documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigation if you obtain further or different information prior
to or during the pendency of this matter. Include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.
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DSVINITIONS

For the purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined as
follows:

"You" shall mean the named respondent in this action to whom
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof.

"The Companies" shall mean Response Dynamics, Inc.; Direct
Response Data Management Service, Inc.; American Telephone
Marketing Group, Inc.; The Best Lists, Inc.; American Graphic
Design, a division of Response Dynamics, Inc.; Mid-America
Printing Company, Inc.; and Fulfillment Management Services, Inc.

"Persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership, committee,
association, corporation, or any other type of organization or
entity.

"Document" shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to exist.
The tern document includes, but is not limited to books, letters,
contracts, notes, diaries, log sheetse records of telephone
communications, transcripts, vouchers, accounting statements,
ledgers, checks, money orders or other commercial paper,
telegrams, telexes, pamphlets, circulars, leaflets, reports,
memoranda, correspondence, surveys, tabulations, audio and video
recordings, drawings, photographs, graphs, charts, diagrams,
lists, computer print-outs, and all other writings and other data
compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter of
the document, the location of the document, the number of pages
comprising the document.

"Identify" with respect to a person shall mean state the full
name, the most recent business and residence addresses and the
telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.
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"And" as weil as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and request for the production of documents any
documents and materials which may otherwise be construed to be out
of their scope.

"Shared clients' or "clients shared by the Companies" shall
mean clients who have contracted for the services of two or more
of the Companies for a particular direct mail or telemarketing
project or series of such projects.

"The Agency" shall mean the vendor corporation designated as
such in the contract entered into by Response Dynamics, Inc. and
the National Security Political Action Committee ("NSPAC*) on
April 7, 1986 and/or the contract entered into by Response
Dynamics, Inc and the Republican Challengers Committee (ORCC').

INTERROGATORIES AND REQUESTS FOR DOCUMENTS

1. Describe the present legal status of American Telephone
Marketing Group, Inc. ("ATMG"). If this company has merged with,
or been sold to, Response Dynamics, Inc., provide the date of the
merger or sale and state whether Response Dynamics has assumed the
debts and obligations of ATMG. If there has been some other
outcome with regard to ATMG, please explain.

2. Produce a copy of any merger or sale agreement entered into
by Response Dynamics and American Telephone Marketing Group.

3. Describe the legal status of American Graphic Design from
1986 through the present. State whether it is or has ever been a
separate corporate entity or whether it has always functioned as a
division of Response Dynamics. If there was a change in the legal
status of American Graphic Design during this period, describe the
change and state when it occurred.

4. For the period from January 1, 1986 to December 31, 1992,
produce all documents which reflect the usual and normal business
relationships between and among Response Dynamics, Inc., Direct
Response Data Management Service, Inc., American Telephone
Marketing Group, Inc., The Best Lists, Inc., American Graphic
Design, Mid-America Printing Company, Inc., and Fulfillment
Management Services, Inc., with regard to the provision of direct
mail and telecommunication services to clients shared by all or
some of the Companies. if there were non-written procedures or
practices concerning these business relationships, please describe
in detail.
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5. rot the period between January 1. 1986 and December 31, 1992,
state whether Response Dynamics ever served as the principal
contractor when two or more of the Companies were hired by a
single client for a particular project or series of projects.
If yes# state the percentage of contracts involving shared clients
which provided for this business arrangement.

6. For the period between January 1, 1986 and December 31, 1992,
state whether there were instances in which Response Dynamics did
not serve as the principal contractor when two or more of the
Companies were hired by single client for a particular project or
series of projects. If yes# state the percentage of contracts
involving shared clients which provided for this business
arrangement.

7. For the period between January 1, 1986 and December 31, 1992,
state whether it was the usual and normal practice, in those
situations in which Response Dynamics served as the principal
contractor, for each of the other Companies involved to sign a
separate contract or letter of agreement with the client. List
each such situation. Describe the circumstances which would have
determined whether separate agreements were signed by the other
Companies.

S. (a) For the period between January 1, 1986 and December 31,
1992, produce all documents which set forth the usual and normal
policies and/or practices of the Companies with regard to
extensions of credit to clients shared by the Companies. if there
were non-written policies or practices concerning extensions of
credit, please describe in detail.

(b) For the period between January 1, 1986 and December 31,
1992, produce all documents related to policies and/or practices
of the Companies concerning limits on accrued amounts of debt owed
to the Companies and/or limits on payment time periods for shared
clients. If there were non-written policies and/or practices
concerning limits on the amounts of debt which could be accrued
and/or limits on payment time periods, please describe in detail.

9. (a) For the period between January 1, 1986 and December 31,
1992, produce all documents which set forth the usual and normal
policies and/or practices of Response Dynamics with regard to
extensions of credit to clients not shared with other Companies.
If there were non-written policies and/or practices concerning
extensions of credit, please describe in detail.
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(b) For the period between January 1. 1986 and December 31,
1992, produce all documents which set forth the usual and normal
policies and/or practices of Response Dynamics regarding limits on
accrued amounts of debt owed by clients not shared with other
Companies and/or limits on payment time periods. If there were
non-written policies and/or practices concerning limits on the
amount of debt which could be accrued and/or limits on payment
time periods, please describe in detail.

10. For the period between January 1. 1986 and December 31,
1992, produce all documents which set forth the usual and normal
policies and/or practices of the Companies with regard to billing
and payment procedures to be used for clients shared by the
Companies. If there were non-written policies and/or practices
concerning billing and payment procedures, please describe in
detail.

11. Produce all documents which set forth the usual and normal
policies and/or practices of Response Dynamics between January 1.
1986 and December 31, 1992, with regard to billing and payment
procedures for clients not shared with other Companies. If there
were non-written policies and/or practices concerning billing and
payment procedures, please describe in detail.

12. In situations in which clients were shared by the Companies,
state whether each Company usually and normally sent invoices
directly to such shared clients. If no, state whether it was
usual and normal business practice in such situations for each
Company to send its invoices through Response Dynamics, Inc.

13. In situations in which clients were shared by the Companies,
state whether clients usually and normally made payments directly
to each Company. If no, state whether it was usual and normal
business practice in such situations for clients to make payments
to the other six Companies through Response Dynamics.

14. For the period between April 7, 1986 and December 31, 1992t
produce all documents which set forth the usual and normal steps
taken by Response Dynamics to collect on debts owed by clients.
in situations in which clients were shared by the Companies, state
whether it was usual and normal business practice for these steps
to be taken by Response Dynamics on behalf of all of the Companies
involved in a particular contract.

15. Produce all documents related to the negotiation of the
contract signed by Response Dynamics on April 7, 1986 with the
National Security Political Action Committee ("NSPAC").
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16. Identify the individuals who represented Response Dynamics in
the 1986 contract negotiations with NSPAC.

17. Identify the individuals who represented NSPAC in the 1966
negotiations with Response Dynamics.

18. identify the individuals at Response Dynamics who were
primarily responsible for performance of the company's contract
with NSPAC.

19. State whether Response Dynamics, as "the Agency," served as
the principal contractor for the contract with NSPAC dated
April 7, 1986.

20. Produce all other written agreements entered into by Response
Dynamics with NSPAC and with the other six Companies in carrying
out the contract with NSPAC dated April 7, 1986.

21. If there were no written agreements between Response Dynamics
and the other six Companies in carrying out the contract with
NSPAC dated April 7, 1986, provide detailed descriptions of any
oral agreements between or among the Companies related to
performance of the contract.

22. Produce all documents related to decisions taken between
October, 1988 and December 31, 1991 to undertake new direct mail
and/or telephone solicitations for NSPAC pursuant to the contract
with NSPAC dated April 7, 1986.

23. Provide a listing of all direct mail and telemarketing
projects carried out by the Companies for NSPAC between October 1,
1988 and December 31, 1991, together with the dates and costs of
each project.

24. Identify the individuals who represented Response Dynamics at
discussions and/or negotiations with NSPAC concerning the direct
mail and telemarketing projects carried out between October 1,
1988 and December 31, 1991, pursuant to the contract with NSPAC
dated April 7, 1986.

25. Produce copies of all direct mail solicitations produced and
mailed pursuant to the Response Dynamics/NSPAC contract dated
April 7, 1986.

26. Produce copies of all telemarketing scripts used in
performance of the Response Dynamics/NSPAC contract dated April 7,
1986.
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27. For the period betveen October 1, 1988 and December 31, 1991,
provide a listing of all services performed by Response Dynamics
itself for NSPAC pursuant to the contract with NSPAC dated
April 7, 1986.

28. For the period between April 7, 1986 and June 31, 1991,
produce all invoices sent by Response Dynamics to NSPAC, including
both invoices covering work performed or to be performed by
Response Dynamics directly and invoices covering work performed or
to be performed by the other six Companies for which billings were
the responsibility of Response Dynamics. State which of the other
six Companies sent invoices directly to NSPAC.

29. State whether funds advanced by Response Dynamics for
postage, telephone vendors and other fundraising services were
always reimbursed before proceeds from fundraising activities were
disbursed to NSPAC or to other vendors, pursuant to Section 5(f)
of the contract with NSPAC dated April 7, 1986. If no, list and
describe the instances in which such reimbursements were not made.

30. State how such of the debt presently owed Response Dynamics
by NSPAC is comprised of unreimbursed advances.

31. For the period between April 7, 1986 and December 31, 1991,
produce all documents related to the collection and payment
procedures used in connection with performance by the seven
Companies of the Response Dynamics contract with NSPAC dated
April 7, 1986. if there were non-written procedures or practices,
please describe in detail.

32. Produce all documents related to procedures used for
authorization by Response Dynamics and NSPAC of payments to
vendors by the Washington intelligence Bureau from the Escrow Fund
established pursuant to Section 5(c) of the Response Dynamics
contract with NSPAC dated April 7, 1986. If there are non-written
procedures or practices, please describe in detail.

33. Describe the policies and practices used by Response Dynamics
and the Washington intelligence Bureau to determine at any
particular point in time which vendors were to receive payments
for services rendered NSPAC pursuant to the Response Dynamics
contract with NSPAC dated April 7, 1986.

34. State whether payments to vendors for services rendered to
NSPAC pursuant to the Response Dynamics contract with NSPAC were
made by NSPAC and/or the Washington Intelligence Bureau directly
to each company. if no, state whether payments to vendors were
made through Response Dynamics.
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35. State vhether an Escrow Account was ever established by
Response Dynamics, pursuant to Section 5(e) of the contract with
NSPAC dated April 7, 1986. If yes, state the date on which the
Account was established, and list by payee, amount and date the
payments made to each of the Companies from that Account.

36. For the period between October 1, 1988 and December 31, 1991t
produce all documents related to measures taken by Response
Dynamics to collect on debts owed by NSPAC to Response Dynamics
and to the other six Companies. If there were measures taken not
addressed in documents, please describe in detail.

37. Produce all documents related to negotiation of the contract
signed by Response Dynamics on November 7, 1989 with the
Republican Challengers Committee (*RCC").

38. Identify the individuals who represented Response Dynamics in
the 1989 contract negotiations with the RCC.

39. Identify the individuals who represented the RCC in the 1989
contract negotiations with Response Dynamics.

40. Identify the individuals at Response Dynamics who were
primarily responsible for performance of the Company's contract
with the RCC dated November 7, 1989.

41. State whether Response Dynamics, as "the Agency," served as
the principal contractor for the contract with the RCC.

42. Produce all other written agreements entered into by Response
Dynamics with the RCC and with the other six Companies in carrying
out the contract with the RCC dated November 7, 1989.

43. if there were no written agreements between Response Dynamics
and the other six Companies in carrying out the contract with the
RCC dated November 7, 1989, provide detailed descriptions of any
oral agreements between or among the Companies related to
performance of the contract.

44. Provide a listing of all direct mail and telemarketing
projects carried out by the Companies for the RCC between
November 7, 1989 and December 31, 1992, together with the dates
and costs of each project.

45. Produce copies of all direct mail solicitations produced and
mailed pursuant to the Response Dynamics/RCC contract dated
November 7, 1989.
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46. Produce copies of all telemarketing scripts used in
performance of the Response Dynamics contract with the RCC dated
November 7, 1989.

47. For the period between November 7, 1989 and December 31,
1992, provide a listing of all services performed by Response
Dynamics itself pursuant to the contract with the RCC dated
November 7, 1989.

48. For the period between November 7, 1989 and December 31,
1992. produce all invoices sent by Response Dynamics to the RCC,
including both invoices covering work performed or to be performed
by Response Dynamics directly and invoices covering work performed
or to be performed the other six Companies for which billings were
the responsibility of Response Dynamics. State which of the other
six Companies sent their invoices directly to the RCC.

49. State whether funds advanced by Response Dynamics for
postage, telephone vendors, and other fundraising services were
always reimbursed before proceeds from fundraising activities were
disbursed to the RCC or to other vendors, pursuant to Section 5(f)
of the contract with the RCC dated November 7, 1989. If no, list
and describe the instances in which such reimbursements were not
made.

50. State how much of the debt presently owed Response Dynamics
by the RCC is comprised of unreimbursed advances.

51. For the period between November 7, 1989 and December 31,
1992, produce all documents related to the collection and payment
procedures used in connection with performance by the seven
Companies of the Response Dynamics contract with the RCC dated
November 7, 1989. If there were non-written procedures or
practices, please describe in detail.

52. State whether the Washington Intelligence Bureau served as
"Escrowee" for the Response Dynamics/RCC contract dated November
7, 1989. If no, identify the company which provided this service.

53. Produce all documents related to procedures used for
authorization by Response Dynamics and the RCC of payments to
vendors by the Escrowee from the Escrow Fund established pursuant
to Section 5(c) of the Response Dynamics contract with the RCC
dated November 7, 1989. If there are non-written procedures or
practices, please describe in detail.
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54. Describe the policies and practices used by Response Dynamics
and the Escrowee to determine at any particular point in tine
which vendors were to receive payments for services rendered the
RCC pursuant to the Response Dynamics contract with the RCC dated
November 7, 1989.

55. State whether payments to vendors for services rendered to
the RCC pursuant to the Response Dynamics contract with the RCC
dated November 7. 1989 were made by the RCC and/or the Washington
Intelligence Bureau directly to each company. if no, state
whether payments to vendors were made through Response Dynamics.

56. State whether an Escrow Account was ever established by
Response Dynamics pursuant to Section 5(e) of the contract with
the RCC dated November 7, 1989. If yes, state the date on which
the Account was established and list by payee, amount and date,
the payments made to each of the Companies from that Account.

57. For the period between November 7, 1989 and December 31,
1992, produce all documents related to measures taken by Response
Dynamics to collect on debts owed by the RCC to Response Dynamics
and to the other six Companies. If there were measures taken
which are not addressed in documents, please describe in detail.

58. For the period between April, 1986 and December, 1992,
produce all contracts or other agreements entered into by Response
Dynamics with clients other than NSPAC and the RCC for the
provision of direct mail and/or telecom~munications services.

59. For the period between April, 1986 and December, 1992,
produce all documents related to extensions of credit to clients
other than NSPAC and the RCC in connection with contracts or other
agreements for the provision of direct mail and/or
telecommunications services.

60. State the highest amount of debt owed Response Dynamics ever
accrued by each of the clients whose contracts are provided in
response to Request 58 above, and whether and when Response
Dynamics made the determination not to extend further credit to
each of these clients.

61. Identify all clients of Response Dynamics besides the RCC
whose contracts have not provided for Agency commissions on list
rentals or rights to list rental income as compensation.

62. Identify all clients of Response Dynamics besides the RCC
whose contracts have not provided for sole Agency ownership of all
lists created under their contracts.
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63. identify all clients of Response Dynamics besides the RCC
whose contracts have provided for unlimited use by the client,
without payment, of lists created pursuant to their contracts.

64. Identify all clients of Response Dynamics besides the RCC
whose contracts have not provided for yearly cost of living
adjustments.

65. State the Companiest joint average client debt to total
income ratio for each business year from 1988 to 1992.

66. State Response Dynamics' average client debt to total income
ratio for each business year from 1988 to 1992.

67. State Response Dynamics' client debt to total income ratio
for each of the clients identified in response to Request 58.

68. Produce all documents related to:

(a) Calculations of the debt to total income ratios
resulting from the Companies' joint performance of the April 7,
1986 contract with NSPAC and from Response Dynamics' own
performance under this contract.

(b) Calculations of the average debt to total income ratio
of the seven Companies jointly and of Response Dynamics alone;

(c) Calculations of the Companies' joint debt to total
income ratios related to clients named in response to
Request 58 above.

(d) Calculations of Response Dynamics' debt to total income
ratios related to clients named in response to Request 58 above.

69. State all categories of income available to Response Dynamics
from use of the Americans for Bush mailing list.

70. State by category of income and year the amounts of gross and
net income received by Response Dynamics from use of the Americans
for Bush mailing list.



BEFORE T33 FEDERAL ELECTION CONMISSION

In the Matter of )
) BMM 3638

SUBPOENA TO PRODUCE DOCURETs
ORDER TO SUBNIT WRITTE ANW

TO: Response Dynamics, Inc. as surviving entity of merger with
American Telephone Marketing Group, Inc.

c/o William H. Schweitzer, Esquire
E. Mark Braden, Esquire
Baker & Hostetler
1050 Connecticut Avenue, NW, Suite 1100
Washington, DC 20036

Pursuant to 2 U.S.C. 5 437d(a)(1) and (3), and in furtherance

of its investigation in the above-captioned matter, the Federal

Election Commission hereby orders you to submit written answers to

the questions attached to this Order and subpoenas you to produce

the documents requested on the attachment to this Subpoena.

Legible copies which, where applicable, show both sides of the

documents may be substituted for originals.

Such answers must be submitted under oath and must be

forwarded to the Office of the General Counsel, Federal Election

Commission, 999 E Street, N.W., Washington, D.C. 20463, along

with the requested documents within 30 days of receipt of this

Order and Subpoena.



MR 3438
Response Dynamics, Inc., as surviving entity of merger with

American Telephone Marketing Group. Inc.
Pag* 2

wuuazaOR, the Chairman of the Federal Slection Commission

has hereunto set his hand in Washington, D.C. on this
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INSTRUCTIONS

In answering these interrogatories and request for production
of documents, furnish all documents and other information, however
obtained, including hearsaye that is in possession of, known by or
otherwise available to you, including documents and information
appearing in your records.

Each answer is to be given separately and independently, and
unless specifically stated in the particular discovery request, no
answer shall be given solely by reference either to another answer
or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable of
furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting the
interrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or knowledge
you have concerning the unanswered portion and detailing what you
did in attempting to secure the unknown information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and requests for
production of documents, describe such items in sufficient detail
to provide justification for the claim. Each claim of privilege
must specify in detail all the grounds on which it rests.

The following interrogatories and requests for production of
documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigation if you obtain further or different information prior
to or during the pendency of this matter. include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.

DEFINITIONS

For the purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined as
follows:
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"You" shall mean the named respondent in this action to whom
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof.

"The Companies" shall mean Response Dynamics, Inc.; Direct
Response Data management Service, Inc.; American Telephone
Marketing Group, Inc.; The Best Lists, Inc.; American Graphic
Design, a division of Response Dynamics, Inc.; Mid-America
Printing Company, Inc.; and Fulfillment Management Services, Inc.

"Persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership, committee,
association, corporation, or any other type of organization or
entity.

"Document" shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to exist.
The term document includes, but is not limited to books, letters,
contracts, notes, diaries, log sheets, records of telephone
communications, transcripts, vouchers, accounting statements,
ledgers, checks, money orders or other commercial paper,
telegrams, telexes, pamphlets, circulars, leaflets, reports,
memoranda, correspondence, surveys, tabulations, audio and video
recordings, drawings, photographs, graphs, charts, diagrams,
lists, computer print-outs, and all other writings and other data
compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter of
the document, the location of the document, the number of pages
comprising the document.

"Identify" with respect to a person shall mean state the full
name, the most recent business and residence addresses and the
telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.
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"And" as veil as "or* shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and request for the production of documents any
documents and materials which may otherwise be construed to be out
of their scope.

"Shared clients" or "clients shared by the Companies" shall
mean clients who have contracted for the services of two or more
of the Companies for a particular direct mail or telemarketing
project or series of such projects.

"The Agency" shall mean the vendor corporation designated as
such in the contract entered into by Response Dynamics, Inc. and
the National Security Political Action Committee ("NSPACO) on
April 7, 1986 and/or the contract entered into by Response
Dynamics, Inc. and the Republican Challengers Committee ("RCC") on
November 7, 1989.

INTERROGATORIES AND REQUESTS FOR DOCUMENTS

1. Describe the present legal status of American Telephone
Marketing Group, Inc. ("ATMG"). If this company has merged with,
or been sold to, Response Dynamics, Inc., provide the date of the
merger or sale and state whether Response Dynamics has assumed the
debts and obligations of ATMG. If there has been some other
outcome with regard to ATMG, please explain.

2. Produce a copy of any merger or sale agreement entered into
by Response Dynamics and American Telephone Marketing Group.

3. For the period from January 1, 1986 to December 31, 1992,
produce all documents which reflect the usual and normal business
arrangements among Response Dynamics, Inc., Direct Response Data
Management Service, Inc., American Telephone Marketing Group,
Inc., The Best Lists, Inc., American Graphic Design, Mid-America
Printing Company, Inc., and Fulfillment Management Services, Inc.,
with regard to the provision of services for clients shared by all
or some of the Companies. If there were non-written procedures or
practices concerning these business relationships, please describe
in detail.

4. For the period from January 1, 1986 to December 31, 1992,
state whether Response Dynamics ever served as the principal
contractor and ATMG as a sub-contractor when two or more
Companies, including ATMG, were hired by a client for a particular
project or series of projects. If yes, state the percentage of
contracts involving shared clients which provided for this
particular business arrangement.
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5. For the period from January 1, 1986 to December 31, 1992,

state whether there were instances in which Response Dynamics did

not serve as the principal contractor and ATMO as a sub-contractor
when two or sore Companies, including ATMG, were hired by a client

for a particular project or series of projects. If yes, state the

percentage of contracts involving shared clients which provided
for this particular business arrangement.

6. For the period from January 1, 1986 to December 31, 1992,

state whether it was the usual and normal practice, in those

situations in which Response Dynamics served as the principal

contractor, for ATMG to sign a separate contract or letter of

agreement with the client. List each such situation. Describe

the circumstances which would have determined whether a separate
contract or agreement was signed by ATMG.

7. (a) For the period between January 1, 1986 and December 31,

1992, produce all documents which set forth the usual and normal

policies and/or practices of ATMG with regard to extensions of

credit to clients which it shared with other Companies. If there

were non-written policies and/or practices concerning extensions
of credit, please describe in detail.

(b) For the period between January 1, 1986 and December 31,

1992, produce all documents related to policies and/or practices

of ATMG concerning limits on accrued amounts of debt owed to ATMG

by clients shared with other Companies and/or limits on payment

time periods for shared clients. If there were non-written
policies and/or practices concerning limits on the amount of debt
which could be accrued, and/or limits on payment time periods,
please describe in detail.

8. (a) For the period between January 1, 1986 and December 31,

1992, produce all documents which set forth the usual and normal
policies and/or practices of ATMG with regard to extensions of

credit to clients not shared with other Companies. if there were

non-written policies and/or practices concerning extensions of

credit, please describe in detail.

(b) For the period between January 1, 1986 and December 31,

1992. produce all documents which set forth the usual and normal

policies and/or practices of ATMG with regard to limits on accrued

amounts of debt owed by clients not shared with other Companies

and/or limits on payment time periods. if there were non-written
policies and/or practices concerning limits on the amount of debt

which could be accrued and/or limits on payment time periods,
please describe in detail.
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9. For the period between January 1, 1986 and December 31, 1992,
produce all documents which set forth the usual and normal
policies and/or practices of ATMG with regard to billing and
payment policies applied to clients shared with other Companies.
If there were non-written policies and/or practices concerning
billing and payment procedures, please describe in detail.

10. For the period between January 1, 1986 and December 31, 1992,
produce all documents which set forth the usual and normal
policies of ATMG with regard to billing and payment policies
applied to clients not shared with other Companies. If there were
non-written policies or practices concerning billing and payment
procedures, please describe in detail.

11. In situations in which clients were shared by ATMG with other
Companies, state whether ATMG usually and normally sent invoices
directly to such shared clients. If no, state whether it was
usual and normal business practice in such situations for ATMG to
send its invoices through Response Dynamics, Inc.

12. In situations in which clients were shared by ATMG with other
Companies, state whether clients usually and normally made
payments directly to ATMG. If no, state whether it was usual and
normal business practice in such situations for clients to make
their payments to ATMG through Response Dynamics.

13. For the period between April 7, 1986 and December 31, 1992,
produce all documents which set forth the usual and normal steps
taken by ATMG to collect on debts owed by clients.

14. For the period between April 7, 1986 and December 31, 1991,
produce all documents related to the business relationship between
ATMG and Response Dynamics with regard to services provided the
National Security Political Action Committee ("NSPAC") pursuant to
the contract between Response Dynamics and NSPAC dated April 7,
1986.

15. State whether Response Dynamics, as "the Agency," served as
the principal contractor for the Response Dynamics contract with
NSPAC dated April 7, 1986.

16. State whether ATMG served as a sub-contractor for the Response
Dynamics contract with NSPAC dated April 7, 1986.

17. For the period between April 7, 1986 and December 31, 1991,
produce all contracts or other agreements, in addition to the
letter of agreement dated April 28, 1986, which ATMG entered into
with NSPAC directly.
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18. For the period between April 7, 1986 and December 31, 1991, if
there were no written agreements between ATMG and NSPAC in
addition to the letter of agreement dated April 28, 1986, provide
detailed descriptions of any oral agreements in this regard.

19. Produce all contracts or other agreements which Response
Dynamics, as *the Agency," entered into with NSPAC on behalf of
ATMG in carrying out the Response Dynamics contract with NSPAC
dated April 7, 1986.

20. Produce all contracts or other agreements which Response
Dynamics, as "the Agency," entered into with ATMG in carrying out
the Response Dynamics contract with NSPAC dated April 7, 1986.

21. If there were no written agreements between Response Dynamics
and ATMG regarding performance of the Response Dynamics contract
with NSPAC dated April 7, 1986, provide detailed descriptions of
any oral agreements in this regard.

22. For the period between January 1, 1986 and December 31, 1991,
identify the individuals who represented ATMG in direct contract
or payment negotiations with NSPAC.

23. For the period between January 1, 1986 and December 31, 1991,
identify the individuals who represented NSPAC in direct contract
and/or payment negotiations with ATMG.

24. Identify the individuals who represented ATMG in any contract
and/or other negotiations with Response Dynamics related to the
Response Dynamics contract with NSPAC date April 7, 1986.

25. Identify the individuals who represented Response Dynamics in
any contract or other negotiations with ATMG related to the
Response Dynamics contract with NSPAC date April 7, 1986.

26. Produce all documents related to decisions taken by ATMG in
1988, 1989, 1990 and 1991 to take part in new direct mail or
telephone solicitation projects for NSPAC, pursuant either to the
NSPAC/Response Dynamics contract dated April 7, 1986 and/or to any
separate contract or other agreement between ATMG and NSPAC.
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27. For the period between October 1, 1988 and December 31, 1991,
list all services performed by ATMG for NSPAC pursuant to the
contract between NSPAC and Response Dynamics dated April 7, 1986,
and/or to any separate contract or other agreement between ATMG
and NSPAC, including the dates and costs of each project.

28. identify the individuals primarily responsible for performance
of ATMG's commitments to NSPAC pursuant to the contract between
NSPAC and Response Dynamics dated April 7, 1986, and/or to any
separate contract or other agreement between ATMG and NSPAC.

29. For the period between April 7, 1986 and December 31, 1991,
produce all documents related to the billing procedures used by
ATMG during performance of its responsibilities pursuant the
Response Dynamics contract with NSPAC dated April 7, 1986, and/or
to a separate contract or other agreement between ATMG and NSPAC.

30. For the period between April 7, 1986 and December 31, 1991,
produce all invoices sent by ATMG to NSPAC. State whether these
invoices were sent to NSPAC directly. If no, state whether these
invoices were sent through Response Dynamics.

31. For the period between April 7, 1986 and December 31, 1991,
produce all documents related to the collection and payment
procedures used in connection with ATMG's performance of its
responsibilities pursuant to the Response Dynamics contract with
NSPAC dated April 7, 1986, and/or to any separate contract or
other agreement between ATMG and NSPAC.

32. State whether payments made pursuant to the contract between
Response Dynamics and NSPAC dated April 7, 1986, and/or to any
separate contract or other agreement between ATMG and NSPAC, were
received directly from the Washington Intelligence Bureau. If no,
state whether they were received through Response Dynamics.

33. For the period between October 1, 1988 and December 31, 1991,
produce all documents related to steps taken by ATMG to collect on
debt owed that company by NSPAC.
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34. For the period between November 7, 1989 and December 31, 1992,
produce all documents related to the business relationships
between ATMG and Response Dynamics with regard to services
provided the Republican Challengers Committee ("RCC") pursuant to
the contract between Response Dynamics, Inc. and the RCC dated
November 7, 1989.

35. State whether Response Dynamics, as "the Agency," served as
the principal contractor for Response Dynamics contract with the
RCC dated November 7, 1989.

36. State whether ATMG served as a sub-contractor for the Response
Dynamics contract with the RCC dated November 7, 1989.

37. For the period between November 7, 1989 and December 31, 1992,
produce all contracts or other agreements entered into by ATMG
with the RCC directly.

38. If there were no written agreements between ATMG and the RCC
regarding performance of the Response Dynamics contract with the
RCC dated November 7, 1989, provide detailed descriptions of any
oral agreements in this regard.

39. Produce all contracts or other agreements which Response
Dynamics, as "the Agency," entered into with the RCC on behalf of
ATMG in carrying out the Response Dynamics contract with NSPAC
dated November 7, 1989.

40. Produce all contracts or other agreements which Response
Dynamics, as "the Agency," entered into with ATNG in carrying out
the Response Dynamics contract with the RCC dated November 7,
1989.

41. If there were no written agreements between Response Dynamics
and ATMG regarding performance of the Response Dynamics contract
with the RCC dated November 7, 1989, provide detailed descriptions
of any oral agreements in this regard.

42. For the period between September 1, 1989 and December 31,
1992, identify the individuals who represented ATMG in any direct
contract or payment negotiations with the RCC.

43. For the period between September 1, 1989 and December 31,
1992, identify the individuals who represented NSPAC in any direct
contract or payment negotiations with ATMG.
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44. For the period between November 7, 1989 and December 31, 1992,
list all services performed by ATMG for the RCC pursuant to the

contract between NSPAC and Response Dynamics dated November 7,
1989, and/or to a separate contract or other agreement between
ATMG and the RCC, including the dates and costs of each project.

45. Identify the individuals primarily responsible for performance
of ATMG's commitments to the RCC pursuant to the contract between
the RCC and Response Dynamics dated November 7, 1989, and/or to a
separate contract or other agreement between ATMG and the RCC.

46. For the period between November 7, 1989 and December 31, 1992v
produce all documents related to the billing procedures used by
ATMG during performance of its responsibilities under the Response
Dynamics contract with the RCC dated November 7, 19896, and/or to
any separate contract or other agreement between ATMG and the RCC.

47. For the period between November 7, 1989 and December 31, 1992,
produce all invoices sent by ATMG to the RCC. State whether these
invoices were sent to the RCC directly. If no, state whether
these invoices were sent through Response Dynamics.

48. For the period between November 7, 1989 and December 31, 1992,
produce all documents related to the collection and payment
procedures used in connection with ATMG's performance of its
responsibilities pursuant to the Response Dynamics contract with
the RCC dated November 7, 1989, and/or to any separate contract or
other agreement between ATMG and the RCC.

49. State whether payments made pursuant to the contract between
Response Dynamics and NSPAC dated November 7, 1989, and/or to any
separate contract or other agreement between ATMG and the RCC,
were received directly. If no, state whether they were received
through Response Dynamics.

50. For the period between November 7, 1989 and December 31, 1992,
produce all documents related to steps taken by ATMG to collect on
debt owed that company by the RCC.
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51. For the period between April 7, 1986 and December 31, 1992,
produce all contracts or other agreements entered into by ATMO
with clients other than NSPAC and the RCC for services related to
direct mail and telecommunications programs. If there were no
written agreements with such other clients, provide detailed
descriptions of any oral agreements.

52. For the period between April 7, 1986 and December 31, 1992,
produce all documents related to extensions of credit by ATMG to
clients other than NSPAC and the RCC in connection with contracts
or other agreements for the provision of direct mail and
telecommunications services.

53. State the highest amount of debt owed ATMG ever accrued by
each of the other clients identified in response to Request 49
above, and state whether and when ATMG made the determination not
to extend further credit to each of these clients.

54. Provide ATMG's average client debt to total income ratio for
each business year from 1988 to 1992.

55. Provide ATMG's client debt to total income ratio resulting
from performance of the Response Dynamics contract with NSPAC
dated April 7, 1986.

56. Provide ATMG's client debt to total income ratio for each of
the clients identified in response to Request 49 above.

57. Provide all documents related to:

(a) Calculations of ATMG's debt to total income ratio
resulting from performance of the Response Dynamics contract with
NSPAC dated April 7, 1986.

(b) Calculations of the average debt to total income ratio of
ATMG.

(c) Calculations of the debt to total income ratios for each
of the ATMG clients named in response to Request 49 above.
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day of October, 1994.

For the Commission,
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INSTRUCTIONS

In answering these interrogatories and request for production
of documents, furnish all documents and other information, however
obtained, including hearsay, that is in Possession of, known by or
otherwise available to you, including documents and information
appearing in your records.

Each answer is to be given separately and independently, and
unless specifically stated in the particular discovery request, no
answer shall be given solely by reference either to another answer
or to an exhibit attached to Your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable of
furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting the
interrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so* answer to the extent Possible and indicate your inability
to answer the remainder, stating whatever information or knowledge
you have concerning the unanswered portion and detailing what you
did in attempting to secure the unknown information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and requests for
production of documents, describe such items in sufficient detail
to provide justification for the claim. Each claim of privilege
must specify in detail all the grounds on which it rests.

The following interrogatories and requests for production of
documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigation if you obtain further or different information prior
to or during the pendency of this matter. Include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.
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DEFINITIONS

For the purpose of these discovery requestal including the
instructions thereto, the terms listed below are defined as
follows:

"You" shall mean the named respondent in this action to whom
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof.

"The Companies" shall mean Response Dynamics, Inc.; Direct
Response Data Management Service, Inc.; American Telephone
Marketing Group, Inc.; The Best Lists, Inc.; American Graphic
Design, a division of Response Dynamics, Inc.; Kid-America
Printing Company, Inc.; and Fulfillment management Services, Inc.

"Persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnershipt committee,
association, corporation, or any other type of organization or
entity.

"Document' shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to exist.
The term document includes, but is not limited to books# letters,contracts, notes, diaries, log sheets, records of telephone
communications, transcripts, vouchers, accounting statements,
ledgers, checks, money orders or other commercial paper,
telegrams, telexes, pamphlets, circulars, leaflets, reports,
memoranda, correspondence, surveys, tabulations, audio and video
recordings, drawings, photographs, graphs, charts, diagrams,
lists, computer print-outs, and all other writings and other data
compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter of
the document, the location of the document, the number of pages
comprising the document.

"Identify" with respect to a person shall mean state the full
name, the most recent business and residence addresses and the
telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has to any party in this proceeding. If the person to be
identified is not a natural petson, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.
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"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and request for the production of documents anydocuments and materials which may otherwise be construed to be out
of their scope.

"Shared clients" or "clients shared by the Companies" shallmean clients who have contracted for the services of two or more
of the Companies for a particular direct mail or telemarketing
project or series of such projects.

"The Agency" shall mean the vendor corporation designated assuch in the contract entered into by Response Dynamics, Inc. and
the National Security Political Action Committee ("NSPAC") on
April 7, 1986 and/or the contract entered into by Response
Dynamics, Inc. and the Republican Challengers Committee ("RCC") on
November 7, 1989.

INTERROGATORIES AND RQUESTS FOR DOCUMENTS

1. For the period from January 1, 1986 to December 31, 1992,
produce all documents which reflect the usual and normal business
arrangements among Response Dynamics, Inc., Direct Response Data
Management Service, Inc., American Telephone Marketing Group,
Inc., The Best Lists, Inc., American Graphic Design, Mid-America
Printing Company, Inc. ("Mid-America Printing"), and Fulfillment
Management Services, Inc., with regard to the provision of
services for clients shared by all or some of the Companies. If
there were non-written procedures or practices concerning these
business relationships, please describe in detail.

2. For the period from January 1, 1986 to December 31, 1992,
state whether Response Dynamics ever served as the principal
contractor and Mid-America Printing as a sub-contractor when two
or more Companies, including Mid-America Printing were hired by a
client for a particular project or series of projects. If yes,
state the percentage of contracts involving shared clients which
provided for this particular business arrangement.

3. For the period from January 1, 1986 to December 31, 1992,
state whether there were instances in which Response Dynamics did
not serve as the principal contractor and Mid-America Printing as
a sub-contractor when two or more Companies, including Mid-America
Printing, were hired by a client for a particular project or
series of projects. If yes, state the percentage of contracts
involving shared clients which provided for this particular
business arrangement.
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4. For the period from January 1. 1986 to December 31, 1992,state whether it was the usual and normal practice, in thosesituations in which Response Dynamics served as the principalcontractor, for mid-America Printing to sign a separate contractor letter of agreement with the client. List each such situation.Describe the circumstances which would have determined whether aseparate contract or agreement was signed by Mid-America Printing.

5. (a) For the period between January 1, 1986 and December 31,1992, produce all documents which set forth the usual and normalpolicies and/or practices of Mid-America Printing with regard toextensions of credit to clients which it shared with otherCompanies. If there were non-written policies and/or practicesconcerning extensions of credit, please describe in detail.

(b) For the period between January 1, 1986 and December 31,1992, produce all documents related to policies and/or practicesof mid-America Printing concerning limits on accrued amounts ofdebt owed to Mid-America Printing by clients shared with otherCompanies and/or limits on payment time periods for sharedclients. if there were non-written policies and/or practicesconcerning limits on the amount of debt which could be accrued,and/or limits on payment time periods, please describe in detail.

6. (a) For the period between January 1, 1986 and December 31,1992, produce all documents which set forth the usual and normalpolicies and/or practices of Mid-America Printing with regard toextensions of credit to clients not shared with other Companies.If there were non-written policies and/or practices concerningextensions of credit, please describe in detail.

(b) For the period between January 1, 1986 and December 31,1992, produce all documents which set forth the usual and normalpolicies and/or practices of Mid-America Printing with regard tolimits on accrued amounts of debt owed by clients not shared withother Companies and/or limits on payment time periods. If therewere non-written policies and/or practices concerning limits onthe amount of debt which could be accrued and/or limits on paymenttime periods, please describe in detail.

7. For the period between January 1, 1986 and December 31, 19921produce all documents which set forth the usual and normalpolicies and/or practices of Mid-America Printing with regard tobilling and payment policies applied to clients shared with otherCompanies. If there were non-written policies and/or practicesconcerning billing and payment procedures, please describe indetail.
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8. For the period between January 1, 1986 and December 31. 1992,
produce all documents which set forth the usual and normal
policies of Mid-America Printing with regard to billing and
payment policies applied to clients not shared with other
Companies. If there were non-written policies or practices
concerning billing and payment procedures, please describe in
detail.

9. in situations in which clients were shared by Mid-America
Printing with other Companies, state whether Mid-America Printing
usually and normally sent invoices directly to such shared
clients. If no, state whether it was usual and normal business
practice in such situations for Mid-America Printing to send its
invoices through Response Dynamics, Inc.

10. In situations in which clients were shared by Mid-America
Printing with other Companies, state whether clients usually and
normally made payments directly to Mid-America Printing. if no,
state whether it was usual and normal business practice in such
situations for clients to make their payments to Mid-America
Printing through Response Dynamics.

11. For the period between April 7, 1986 and December 31, 1992,
produce all documents which set forth the usual and normal steps
taken by Mid-America Printing to collect on debts owed by clients.

12. For the period between April 7, 1986 and December 31, 1991,
produce all documents related to the business relationship between
Mid-America Printing and Response Dynamics with regard to services
provided the National Security Political Action Committee
(*NSPAC") pursuant to the contract between Response Dynamics and
NSPAC dated April 7, 1986.

13. State whether Response Dynamics, as "the Agency," served as
the principal contractor for the Response Dynamics contract with
NSPAC dated April 7, 1986.

14. State whether Mid-America Printing served as a sub-contractor
for the Response Dynamics contract with NSPAC dated April 7, 1986.

15. For the period between April 7, 1986 and December 31, 1991,
produce all contracts or other agreements which Mid-America
Printing entered into with NSPAC directly.
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16. For the period between April 7, 1986 and December 31, 1991, if
there were no written agreements between Mid-America Printing end
NSPAC, provide detailed descriptions of any oral agreements In
this regard.

17. Produce all contracts or other agreements which Response
Dynamics, as "the Agency," entered into with NSPAC on behalf of
Mid-Anerica Printing in carrying out the Response Dynamics
contract with NSPAC dated April 7, 1986.

18. Produce all contracts or other agreements which Response
Dynamics, as "the Agency," entered into with Mid-America Printing
in carrying out the Response Dynamics contract with NSPAC dated
April 7, 1986.

19. If there were no written agreements between Response Dynamics
and Mid-America Printing regarding performance of the Response
Dynamics contract with NSPAC dated April 7, 1986, provide detailed
descriptions of any oral agreements in this regard.

20. For the period between January 1, 1986 and December 31, 1991,
identify the individuals who represented Mid-America Printing in
any direct contract or payment negotiations with NSPAC.

21. For the period between January 1, 1986 and December 31, 1991,
identify the individuals who represented NSPAC in any direct
contract or payment negotiations with Mid-America Printing.

22. Identify the individuals who represented Mid-America Printing
in any contract or other negotiations with Response Dynamics
related to the Response Dynamics contract with NSPAC date April 7,
1986.

23. Identify the individuals who represented Response Dynamics in
any contract or other negotiations with Mid-America Printing
related to the Response Dynamics contract with NSPAC date April 7,
1986.

24. Produce all documents related to decisions taken by
Mid-America Printing in 1988, 1989, 1990 and 1991 to take part in
new direct mail or telephone solicitation projects for NSPAC,
pursuant either to the NSPAC/Response Dynamics contract dated
April 7, 1986 and/or to any separate contract or other agreement
between Mid-America Printing and NSPAC.
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25. For the period between October 1, 1988 and December 31, 1991,
list all services performed by Mid-America Printing for NSPAC
pursuant to the contract between NSPAC and Response Dynamics dated
April 7, 1986, and/or to any separate contract or other agreement
between Mid-America Printing and NSPAC, including the dates and
costs of each project.

26. Identify the individuals primarily responsible for performance
of Mid-America Printing commitments to NSPAC pursuant to the
contract between NSPAC and Response Dynamics dated April 7, 1986,
and/or to any separate contract or other agreement between
Mid-America Printing and NSPAC.

27. For the period between April 7, 1986 and December 31, 1991,
produce all documents related to the billing procedures used by
Mid-America Printing during performance of its responsibilities
pursuant the Response Dynamics contract with NSPAC dated April 7,
1986, and/or to a separate contract or other agreement between
Mid-America Printing and NSPAC.

28. For the period between April 7, 1986 and December 31, 1991,
produce all invoices sent by Mid-America Printing to NSPAC. State
whether these invoices were sent to NSPAC directly. If no, state
whether these invoices were sent through Response Dynamics.

29. For the period between April 7, 1986 and December 31, 1991,
produce all documents related to the collection and payment
procedures used in connection with Mid-America Printing's
performance of its responsibilities pursuant to the Response
Dynamics contract with NSPAC dated April 7, 1986, and/or to any
separate contract or other agreement between Mid-America Printing
and NSPAC.

30. State whether payments made pursuant to the contract between
Response Dynamics and NSPAC dated April 7, 1986, and/or to any
separate contract or other agreement between Mid-America Printing
and NSPAC, were received directly from the Washington Intelligence
Bureau. If no, state whether they were received through Response
Dynamics.

31. For the period between October 1, 1988 and December 31, 1991,
produce all documents related to steps taken by Mid-America
Printing to collect on debt owed that company by NSPAC.
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32. For the period between November 7, 1989 and December 31, 1992,
produce all documents related to the business relationships
between Mid-America Printing and Response Dynamics with regard to
services provided the Republican Challengers Committee ("RCCO)
pursuant to the contract between Response Dynamics, Inc. and the
RCC dated November 7, 1989.

33. State whether Response Dynamics, as "the Agency," served as
the principal contractor for Response Dynamics contract with the
RCC dated November 7, 1989.

34. State whether Mid-America Printing served as a sub-contractor
for the Response Dynamics contract with the RCC dated November 7,
1989.

35. For the period between November 7, 1989 and December 31, 1992,
produce all contracts or other agreements entered into by
Mid-America Printing with the RCC directly.

36. If there were no written agreements between Mid-America
Printing and the RCC regarding performance of the Response
Dynamics contract with the RCC dated November 7, 1989, provide
detailed descriptions of any oral agreements in this regard.

37. Produce all contracts or other agreements which Response
Dynamics, as "the Agency," entered into with the RCC on behalf of
Mid-America Printing in carrying out the Response Dynamics
contract with NSPAC dated November 7, 1989.

38. Produce all contracts or other agreements which Response
Dynamics, as "the Agency," entered into with Mid-America Printing
in carrying out the Response Dynamics contract with the RCC dated
November 7, 1989.

39. If there were no written agreements between Response Dynamics
and Mid-America Printing regarding performance of the Response
Dynamics contract with the RCC dated November 7, 1989, provide
detailed descriptions of any oral agreements in this regard.

40. For the period between September 1, 1989 and December 31,
1992, identify the individuals who represented Mid-America
Printing in any direct contract or payment negotiations with the
RCC.

41. For the period between September 1, 1989 and December 31,
1992, identify the individuals who represented NSPAC in any direct
contract or payment negotiations with Mid-America Printing.
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42. For the period between November 7, 1989 and December 31, 1992,list all services performed by Mid-America Printing for the RCCpursuant to the contract between NSPAC and Response Dynamics datedNovember 7, 1989, and/or to a separate contract or other agreementbetween Mid-America Printing and the RCC, including the dates and
costs of each project.

43. Identify the individuals primarily responsible for performanceof Mid-America Printing's commitments to the RCC pursuant to thecontract between the RCC and Response Dynamics dated November 7,1989, and/or to a separate contract or other agreement betweenMid-America Printing and the RCC.

44. For the period between November 7, 1989 and December 31, 1992,produce all documents related to the billing procedures used byMid-America Printing during performance of its responsibilities
under the Response Dynamics contract with the RCC datedNovember 7, 19896, and/or to any separate contract or otheragreement between Mid-America Printing and the RCC.

45. For the period between November 7, 1989 and December 31, 1992,produce all invoices sent by Mid-America Printing to the RCC.State whether these invoices were sent to the RCC directly. Ifno, state whether these invoices were sent through Response
Dynamics.

46. For the period between November 7, 1989 and December 31, 1992,produce all documents related to the collection and paymentprocedures used in connection with Mid-America Printing'sperformance of its responsibilities pursuant to the ResponseDynamics contract with the RCC dated November 7, 1989, and/or toany separate contract or other agreement between Mid-America
Printing and the RCC.

47. State whether payments made pursuant to the contract betweenResponse Dynamics and NSPAC dated November 7, 1989, and/or to anyseparate contract or other agreement between Mid-America Printingand the RCC, were received directly. If no, state whether theywere received through Response Dynamics.

48. For the period between November 7, 1989 and December 31, 1992,produce all documents related to steps taken by Mid-AmericaPrinting to collect on debt owed that company by the RCC.
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49. For the period between April 7, 1986 and December 31, 1992,
produce all contracts or other agreements entered into by
Mid-America Printing with clients other than NSPAC and the RCC for
services related to direct mail and telecommunications programs.
If there were no written agreements with such other clients,
provide detailed descriptions of any oral agreements.

50. For the period between April 7, 1986 and December 31, 1992,
produce all documents related to extensions of credit by
Mid-America Printing to clients other than NSPAC and the RCC in
connection with contracts or other agreements for the provision of
direct mail and telecommunications services.

51. State the highest amount of debt owed Mid-America Printing
ever accrued by each of the other clients identified in response
to Request 49 above, and state whether and when Mid-America
Printing made the determination not to extend further credit to
each of these clients.

52. Provide Mid-America Printing's average client debt to total
income ratio for each business year from 1988 to 1992.

53. Provide Mid-America Printing's client debt to total income
ratio resulting from performance of the Response Dynamics contract
with NSPAC dated April 7, 1986.

54. Provide Mid-America Printing's client debt to total income
ratio for each of the clients identified in response to Request 49
above.

55. Provide all documents related to:

(a) Calculations of Mid-America Printing's debt to total
income ratio resulting from performance of the Response Dynamics
contract with NSPAC dated April 7, 1986.

(b) Calculations of the average debt to total income ratio of
Mid-America Printing.

(c) Calculations of the debt to total income ratios for each
of the Mid-America Printing clients named in response to
Request 49 above.
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In the Matter of )
MUR 3638

)

SUBPOENA TO PRODUCE OIMAM TS
ORDER TO SUBMIT WRITTEN ANW-

TO: American Graphic Design, a division of
Response Dynamics, Inc.

c/o William H. Schweitzer, Esquire
E. Mark Braden, Esquire
Baker & Hostetler
1050 Connecticut Avenue, NW, Suite 1100
Washington, DC 20036

Pursuant to 2 U.S.C. S 437d(a)(1) and (3), and in furtherance
of its investigation in the above-captioned matter, the Federal
Election Commission hereby orders you to submit written answers to
the questions attached to this Order and subpoenas you to produce
the documents requested on the attachment to this Subpoena.
Legible copies which, where applicable, show both sides of the

documents may be substituted for originals.

Such answers must be submitted under oath and must be
forwarded to the Office of the General Counsel, Federal Election
Commission, 999 E Street, N.W., Washington, D.C. 20463, along with
the requested documents within 30 days of receipt of this Order

and Subpoena.
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WllUzrMom, the Chairman of the Federal Election Comission

has hereunto set his hand in Washington, D.C. on this 9

day of October, 1994.

For the Commission,

Trevor Potter
Chairman

ATTEST:

4arjoq! W. Immons

Secrev ry to the Commission

Attachments
interrogatories and Requests for Documents
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INSTRUCTIONS

In answering these interrogatories and request for production
of documents, furnish all documents and other information, howeverobtainede including hearsay, that is in possession of, known by orotherwise available to you, including documents and information
appearing in your records.

Each answer is to be given separately and independentlye andunless specifically stated in the particular discovery request, noanswer shall be given solely by reference either to another answeror to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable offurnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting theinterrogatory response.

If you cannot answer the following interrogatories in fullafter exercising due diligence to secure the full information todo so, answer to the extent possible and indicate your inabilityto answer the remainder, stating whatever information or knowledgeyou have concerning the unanswered portion and detailing what youdid in attempting to secure the unknown information.

Should you claim a privilege with respect to any documents,communications, or other items about which information is
requested by any of the following interrogatories and requests forproduction of documents, describe such items in sufficient detailto provide justification for the claim. Each claim of privilege
must specify in detail all the grounds on which it rests.

The following interrogatories and requests for production ofdocuments are continuing in nature so as to require you to file
supplementary responses or amendments during the course of thisinvestigation if you obtain further or different information priorto or during the pendency of this matter. include in any
supplemental answers the date upon which and the manner in whichsuch further or different information came to your attention.

DEFINITIONS

For the purpose of these discovery requests, including theinstructions thereto, the terms listed below are defined as
follows:
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*You" shall mean the named respondent in this action to whou
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof.

*The Companies" shall mean Response Dynamics, Inc., Direct
Response Data Management Service, Inc.; American Telephone
Marketing Group, Inc.#- The Best Lists, Inc.; American Graphic
Design, a division of Response Dynamics, Inc.; Mid-America
Printing Company, Inc.; and Fulfillment management Services, Inc.

"Persons" shall be deemed to include both singular and
plural, and shall mean any natural persont partnership, committee,
association, corporation, or any other type of organization or
entity.

"Document" shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to exist.
The term document includes, but is not limited to books, letters,
contracts, notes, diaries, log sheets, records of telephone
communications, transcripts, vouchers, accounting statements,
ledgers, checks, money orders or other commercial paper,
telegrams, telexes, pamphlets, circulars, leaflets, reports,
memoranda, correspondence, surveys, tabulations, audio and video
recordings, drawings, photographs, graphs, charts, diagrams,
lists, computer print-outs, and all other writings and other data
compilations from which information can be obtained.

*Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter of
the document, the location of the document, the number of pages
comprising the document.

"Identify" with respect to a person shall mean state the full
name, the most recent business and residence addresses and the
telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and request for the production of documents any
documents and materials which may otherwise be construed to be out
of their scope.
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*Shared clients' or "clients shared by the Companies" shall
mean clients who have contracted for the services of two or nor*
of the Companies for a particular direct mail or telemarketing
project or series of such projects.

"The Agency" shall mean the vendor corporation designated as
such in the contract entered into by Response Dynamics, Inc. and
the National Security Political Action Committee ("NSPAC") on
April 7, 1986 and/or the contract entered into by Response
Dynamics, Inc. and the Republican Challengers Committee ("RCC") on
November 7, 1969.

INTERROGATORIES AND REQUESTS FOR DOCUMENTS

1. Describe the legal status of American Graphic Design from
1986 through the present. State whether it is or has ever been a
separate corporate entity or whether it has always functioned as a
division of Response Dynamics. if there was a change in the legal
status of American Graphic Design during this period, describe the
change and state when it occurred.

2. For the period from January 1, 1986 to December 31, 1992s
produce all documents which reflect the usual and normal business
arrangements among Response Dynamics, Inc., Direct Response Data
Management Service, Inc., American Telephone Marketing Group,
Inc., The Best Lists, Inc., American Graphic Design, Mid-America
Printing Company, Inc., and Fulfillment Management Services, Inc.,
with regard to the provision of services for clients shared by all
or some of the Companies. If there were non-written procedures or
practices concerning these business relationships, please describe
in detail.

3. For the period from January 1, 1986 to December 31, 1992,
state whether Response Dynamics ever served as the principal
contractor and American Graphic Design as a sub-contractor when
two or more Companies, including American Graphic Design, were
hired by a client for a particular project or series of projects.
If yes, state the percentage of contracts involving shared clients
which provided for this particular business arrangement.

4. For the period from January 1, 1986 to December 31, 1992,
state whether there were instances in which Response Dynamics did
not serve as the principal contractor and American Graphic Design
as a sub-contractor when two or more Companies, including
American Graphic Design, were hired by a client for a particular
project or series of projects. if yes, state the percentage of
contracts involving shared clients which provided for this
particular business arrangement.
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S. For the period from January 1. 1986 to December 31, 1992f
state whether it was the usual and normal practice, in those
situations in which Response Dynamics served as the principal
contractor, for American Graphic Design to sign a separate
contract or letter of agreement with the client. List each such
situation. Describe the circumstances which would have determined
whether a separate contract or agreement was signed by American
Graphic Design.

6. (a) For the period between January 1, 1986 and December 31,
1992, produce all documents which set forth the usual and normal
policies and/or practices of American Graphic Design with regard
to extensions of credit to clients which it shared with other
Companies. if there were non-written policies and/or practices
concerning extensions of credit, please describe in detail.

(b) For the period between January 1, 1986 and December 31,
1992, produce all documents related to policies and/or practices
of American Graphic Design concerning limits on accrued amounts of
debt owed to American Graphic Design by clients shared with other
Companies and/or limits on payment time periods for shared
clients. If there were non-written policies and/or practices
concerning limits on the amount of debt which could be accrued,
and/or limits on payment time periods, please describe in detail.

7. (a) For the period between January 1, 1986 and December 31,
1992, produce all documents which set forth the usual and normal
policies and/or practices of American Graphic Design with regard
to extensions of credit to clients not shared with other
Companies. If there were non-written policies and/or practices
concerning extensions of credit, please describe in detail.

(b) For the period between January 1, 1986 and December 31,
1992, produce all documents which set forth the usual and normal
policies and/or practices of American Graphic Design with regard
to limits on accrued amounts of debt owed by clients not shared
with other Companies and/or limits on payment time periods. If
there were non-written policies and/or practices concerning limits
on the amount of debt which could be accrued and/or limits on
payment time periods, please describe in detail.

S. For the period between January 1. 1986 and December 31, 1992f
produce all documents which set forth the usual and normal
policies and/or practices of American Graphic Design with regard
to billing and payment policies applied to clients shared with
other Companies. if there were non-written policies and/or
practices concerning billing and payment procedures, please
describe in detail.
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9. For the period between January 1, 1986 and December 31. 1992.
produce all documents which set forth the usual and normal
policies of American Graphic Design with regard to billing and
payment policies applied to clients not shared with other
Companies. If there were non-written policies or practices
concerning billing and payment procedures, please describe in
detail.

10. In situations in which clients were shared by American
Graphic Design with other Companies, state whether American
Graphic Design usually and normally sent invoices directly to such
shared clients. if no, state whether it was usual and normal
business practice in such situations for American Graphic Design
to send its invoices through Response Dynamics, Inc.

11. In situations in which clients were shared by American Graphic
Design with other Companies, state whether clients usually and
normally made payments directly to American Graphic Design. if
no, state whether it was usual and normal business practice in
such situations for clients to make their payments to American
Graphic Design through Response Dynamics.

12. For the period between April 7, 1986 and December 31, 1992,
produce all documents which set forth the usual and normal steps
taken by American Graphic Design to collect on debts owed by
clients.

13. For the period between April 7, 1986 and December 31, 1991,
produce all documents related to the business relationship between
American Graphic Design and Response Dynamics with regard to
services provided the National Security Political Action Committee
("NSPAC") pursuant to the contract between Response Dynamics and
NSPAC dated April 7, 1986.

14. State whether Response Dynamics, as "the Agency," served as
the principal contractor for the Response Dynamics contract with
NSPAC dated April 7, 1986.

15. State whether American Graphic Design served as a
sub-contractor for the Response Dynamics contract with NSPAC dated
April 7, 1986.

16. For the period between April 7, 1986 and December 31, 1991,
produce all contracts or other agreements which Anerican Graphic
Design entered into with NSPAC directly.



MUR 3638
American Graphic Design
Page 8

17. For the period between April 7, 1986 and December 31, 1991, if
there were no vritten agreements between American Graphic Design
and NSPAC, provide detailed descriptions of any oral agreements in
this regard.

18. Produce all contracts or other agreements which Response
Dynamics, as "the Agency," entered into with NSPAC on behalf of
American Graphic Design in carrying out the Response Dynamics
contract with NSPAC dated April 7, 1986.

19. Produce all contracts or other agreements which Response
Dynamics, as "the Agency," entered into with American Graphic
Design in carrying out the Response Dynamics contract with NSPAC
dated April 7, 1986.

20. If there were no written agreements between Response Dynamics
and American Graphic Design regarding performance of the Response
Dynamics contract with NSPAC dated April 7, 1986, provide detailed
descriptions of any oral agreements in this regard.

21. For the period between January 1, 1986 and December 31, 1991,
identify the individuals who represented American Graphic Design
in any direct contract or payment negotiations with NSPAC.

22. For the period between January 1, 1986 and December 31, 1991,
identify the individuals who represented NSPAC in any direct
contract or payment negotiations with American Graphic Design.

23. Identify the individuals who represented American Graphic
Design in any contract or other negotiations with Response
Dynamics related to the Response Dynamics contract with NSPAC date
April 7, 1986.

24. Identify the individuals who represented Response Dynamics in
any contract or other negotiations with American Graphic Design
related to the Response Dynamics contract with NSPAC date April 7,
1986.

25. Produce all documents related to decisions taken by American
Graphic Design in 1988, 1989, 1990 and 1991 to take part in new
direct mail or telephone solicitation projects for NSPAC, pursuant
either to the NSPAC/Response Dynamics contract dated April 7, 1986
and/or to any separate contract or other agreement between
American Graphic Design and NSPAC.
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26. For the period between October 1, 1988 and December 31, 1991,
list all services performed by American Graphic Design for NSPAC
pursuant to the contract between NSPAC and Response Dynamics dated
April 7, 1986, and/or to any separate contract or other agreement
between American Graphic Design and NSPAC, including the dates and
costs of each project.

27. Identify the individuals primarily responsible for performance
of American Graphic Design commitments to NSPAC pursuant to the
contract between NSPAC and Response Dynamics dated April 7, 1986,
and/or to any separate contract or other agreement between
American Graphic Design and NSPAC.

28. For the period between April 7, 1986 and December 31, 1991,
produce all documents related to the billing procedures used by
American Graphic Design during performance of its responsibilities
pursuant the Response Dynamics contract with NSPAC dated April 7,
1986, and/or to a separate contract or other agreement between
American Graphic Design and NSPAC.

29. For the period between April 7, 1986 and December 31, 1991,
produce all invoices sent by American Graphic Design to NSPAC.
State whether these invoices were sent to NSPAC directly. If no,
state whether these invoices were sent through Response Dynamics.

30. For the period between April 7, 1986 and December 31, 1991,
produce all documents related to the collection and payment
procedures used in connection with American Graphic Design
performance of its responsibilities pursuant to the Response
Dynamics contract with NSPAC dated April 7, 1986, and/or to any
separate contract or other agreement between American Graphic
Design and NSPAC.

31. State whether payments made pursuant to the contract between
Response Dynamics and NSPAC dated April 7, 1986, and/or to any
separate contract or other agreement between American Graphic
Design and NSPAC, were received directly from the Washington
Intelligence Bureau. If no, state whether they were received
through Response Dynamics.

32. For the period between October 1, 1988 and December 31, 1991,
produce all documents related to steps taken by American Graphic
Design to collect on debt owed that company by NSPAC.
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33. For the period between November 7, 1989 and December 31, 1992,
produce all documents related to the business relationships
between American Graphic Design and Response Dynamics with regard
to services provided the Republican Challengers Committee ("RCC")
pursuant to the contract between Response Dynamics, Inc. and the
RCC dated November 7, 1989.

34. State whether Response Dynamics, as "the Agency," served as
the principal contractor for Response Dynamics contract with the
RCC dated November 7, 1989.

35. State whether American Graphic Design served as a
sub-contractor for the Response Dynamics contract with the RCC
dated November 7, 1989.

36. For the period between November 7, 1989 and December 31, 1992,
produce all contracts or other agreements entered into by American
Graphic Design with the RCC directly.

37. If there were no written agreements between American Graphic
Design and the RCC regarding performance of the Response Dynamics
contract with the RCC dated November 7, 1989, provide detailed
descriptions of any oral agreements in this regard.

38. Produce all contracts or other agreements which Response
Dynamics, as 'the Agency," entered into with the RCC on behalf of
American Graphic Design in carryinag out the Response Dynamics
contract with NSPAC dated November 7, 1989.

39. Produce all contracts or other agreements which Response
Dynamics, as 'the Agency," entered into with American Graphic
Design in carrying out the Response Dynamics contract with the RCC
dated November 7. 1989.

40. If there were no written agreements between Response Dynamics
and American Graphic Design regarding performance of the Response
Dynamics contract with the ICC dated November 7, 1989, provide
detailed descriptions of any oral agreements in this regard.

41. For the period between September 1, 1989 and December 31,
1992, identify the individuals who represented American Graphic
Design in any direct contract or payment negotiations with the
RCC.

42. For the period between September 1, 1989 and December 31,
1992, identify the individuals who represented NSPAC in any direct
contract or payment negotiations with American Graphic Design.
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43. For the period between November 7, 1989 and December 31, 1992Plist all services performed by American Graphic Design for the RCCpursuant to the contract between NSPAC and Response Dynamics datedNovember 7, 1989, and/or to a separate contract or other agreementbetween American Graphic Design and the RCC, including the datesand costs of each project.

44. identify the individuals primarily responsible for performanceof American Graphic Design's commitments to the RCC pursuant tothe contract between the RCC and Response Dynamics dated November7, 1989, and/or to a separate contract or other agreement betweenAmerican Graphic Design and the RCC.

45. For the period between November 7, 1989 and December 31, 1992,produce all documents related to the billing procedures used byAmerican Graphic Design during performance of its responsibilitiesunder the Response Dynamics contract with the RCC datedNovember 7, 19896, and/or to any separate contract or otheragreement between American Graphic Design and the RCC.

46. For the period between November 7, 1989 and December 31, 1992tproduce all invoices sent by American Graphic Design to the RCC.State whether these invoices were sent to the RCC directly. Ifno, state whether these invoices were sent through Response
Dynamics.

47. For the period between November 7, 1989 and December 31, 1992,produce all documents related to the collection and paymentprocedures used in connection with American Graphic Design'sperformance of its responsibilities pursuant to the ResponseDynamics contract with the RCC dated November 7, 1989, and/or toany separate contract or other agreement between American GraphicDesign and the RCC.

48. State whether payments made pursuant to the contract betweenResponse Dynamics and NSPAC dated November 7, 1989, and/or to anyseparate contract or other agreement between American GraphicDesign and the RCC, were received directly. If no, state whetherthey were received through Response Dynamics.

49. For the period between November 7, 1989 and December 31, 1992,produce all documents related to steps taken by American GraphicDesign to collect on debt owed that company by the RCC.
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50. For the period between April 7, 1986 and December 31, 1992,
produce all contracts or other agreements entered into by
American Graphic Design with clients other than NSPAC and the RCC
for services related to direct mail and telecommunications
programs. If there were no written agreements with such other
clients, provide detailed descriptions of any oral agreements.

51. For the period between April 7, 1986 and December 31, 1992,
produce all documents related to extensions of credit by
American Graphic Design to clients other than NSPAC and the RCC in
connection with contracts or other agreements for the provision of
direct mail and telecommunications services.

52. State the highest amount of debt owed American Graphic Design
ever accrued by each of the other clients identified in response
to Request 49 above, and state whether and when American Graphic
Design made the determination not to extend further credit to each
of these clients.

53. Provide American Graphic Design's average client debt to total
income ratio for each business year from 1988 to 1992.

54. Provide American Graphic Design's client debt to total income
ratio resulting from performance of the Response Dynamics contract
with NSPAC dated April 7, 1986.

55. Provide American Graphic Design's client debt to total income
ratio for each of the clients identified in response to Request 49
above.

56. Provide all documents related to:

(a) Calculations of American Graphic Design's debt to total
income ratio resulting from performance of the Response Dynamics
contract with NSPAC dated April 7, 1986.

(b) Calculations of the average debt to total income ratio ofAmerican Graphic Design.

(c) Calculations of the debt to total income ratios for each
of the American Graphic Design clients named in response to
Request 49 above.
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TO: The Best Lists, Inc.
c/o William H. Schweitzer, Esquire
E. Mark Braden, Esquire
Baker & Hostetler
1050 Connecticut Avenue, NW, Suite 1100
Washington, DC 20036

Pursuant to 2 U.S.C. S 437d(a)(1) and (3), and in furtherance

of its investigation in the above-captioned matter, the Federal

Election Commission hereby orders you to submit written answers to

the questions attached to this Order and subpoenas you to produce

the documents requested on the attachment to this Subpoena.

Legible copies which, where applicable, show both sides of the

documents may be substituted for originals.

Such answers must be submitted under oath and must be

forwarded to the Office of the General Counsel, Federal Election

Commission, 999 E Street, N.W., Washington, D.C. 20463, along with

the requested documents within 30 days of receipt of this Order

and Subpoena.
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WHERlrOBOI, the Chairaan of the Federal Election Comaission

has hereunto set his hand in Washington, D.C. on this 
F--l

day of October, 1994.

For the Commission,

Trevor Potter
Chairman

ATTEST:

Secreary to the Commission

Attachments
Interrogatories and Requests for Documents
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INSTRUCTIONS

in answering these interrogatories and request for production
of documents, furnish all documents and other information, howeverobtained, including hearsay, that is in possession of, known by orotherwise available to you, including documents and information
appearing in your records.

Each answer is to be given separately and independentlyt andunless specifically stated in the particular discovery request, noanswer shall be given solely by reference either to another answeror to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable offurnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting theinterrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information todo so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or knowledgeyou have concerning the unanswered portion and detailing what you
did in attempting to secure the unknown information.

Should you claim a privilege with respect to any documents,communications, or other items about which information is
requested by any of the following interrogatories and requests forproduction of documents, describe such items in sufficient detailto provide justification for the claim. Each claim of privilege
must specify in detail all the grounds on which it rests.

The following interrogatories and requests for production ofdocuments are continuing in nature so as to require you to file
supplementary responses or amendments during the course of thisinvestigation if you obtain further or different information priorto or during the pendency of this matter. Include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.

DEFINITIONS

For the purpose of these discovery requests, including theinstructions thereto, the terms listed below are defined asfollows:
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"You" shall mean the named respondent in this action to whom
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof.

"The Companies" shall mean Response Dynamics, Inc.; Direct
Response Data Management Service, Inc.; American Telephone
Marketing Group, Inc.; The Best Lists, Inc.; American Graphic
Design, a division of Response Dynamics, Inc.; Kid-America
Printing Company, Inc., and Fulfillment management Services, Inc.

"Persons* shall be deemed to include both singular and
plural, and shall mean any natural person, partnership, committee,association, corporation, or any other type of organization or
entity.

"Document" shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to exist.
The term document includes, but is not limited to books, letters,
contracts, notes, diaries, log sheets, records of telephone
communications, transcripts, vouchers, accounting statements,
ledgers, checks, money orders or other commercial paper,
telegrams, telexes, pamphlets, circulars, leaflets, reports,
memoranda, correspondence, surveys, tabulations, audio and video
recordings, drawings, photographs, graphs, charts, diagrams,
lists, computer print-outs, and all. other writings and other data
compilations from which information can be obtained.

"Identify' with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter of
the document, the location of the document, the number of pages
comprising the document.

"Identify" with respect to a person shall mean state the full
name, the most recent business and residence addresses and the
telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and request for the production of documents any
documents and materials which may otherwise be construed to be out
of their scope.
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"Shared clients" or "clients shared by the Companies" shallseen clien~ts who have contracted for the services of tvo or moreof the Companies for a particular direct mail or telemarketing
project or series of such projects.

"The Agency* shall mean the vendor corporation designated assuch in the contract entered into by Response Dynamics, Inc. andthe National Security Political Action Committee ("NSPAC') onApril 7, 1986 and/or the contract entered into by ResponseDynamics, Inc. and the Republican Challengers Committee ("RCCO) onNovember 7, 1989.

INTERROGATORIES AND REQUESTS FOR DOCU4ENTS

1. For the period from January 1, 1986 to December 31, 1992,produce all documents which reflect the usual and normal businessarrangements among Response Dynamics, Inc., Direct Response DataManagement Service, Inc., American Telephone Marketing Group,Inc., The best Lists, Inc. ("Best Lists'), American GraphicDesign, Mid-America Printing Company, Inc., and FulfillmentManagement Services, Inc., with regard to the provision ofservices for clients shared by all or some of the Companies. ifthere were non-written procedures or practices concerning thesebusiness relationships, please describe in detail.

2. For the period from January 1, 1986 to December 31, 1992,state whether Response Dynamics ever served as the principalcontractor and Best Lists as a sub-contractor when two or moreCompanies, including Best Lists were hired by a client for aparticular project or series of projects. If yes, state thepercentage of contracts involving shared clients which providedfor this particular business arrangement.

3. For the period from January 1, 1986 to December 31, 1992,state whether there were instances in which Response Dynamics didnot serve as the principal contractor and Best Lists as asub-contractor when two or more Companies, including Best Lists,were hired by a client for a particular project or series ofprojects. If yes, state the percentage of contracts involvingshared clients which provided for this particular business
arrangement.
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4. For the period from January 1, 1986 to December 31, 19920state whether it was the usual and normal practice, in thosesituations in which Response Dynamics served as the principalcontractor, for Beat Lists to sign a separate contract or letterof agreement with the client. List each such situation. Describethe circumstances which would have determined whether a separatecontract or agreement was signed by Best Lists.

5. (a) For the period between January 1, 1986 and December 31,1992, produce all documents which set forth the usual and normalpolicies and/or practices of Best Lists with regard to extensionsof credit to clients which it shared with other Companies. ifthere were non-written policies and/or practices concerning
extensions of credit, please describe in detail.

(b) For the period between January 1, 1986 and December 31,1992, produce all documents related to policies and/or practicesof Best Lists concerning limits on accrued amounts of debt owed toBest Lists by clients shared with other Companies and/or limits onpayment time periods for shared clients. If there werenon-written policies and/or practices concerning limits on theamount of debt which could be accrued, and/or limits on paymenttime periods, please describe in detail.

6. (a) For the period between January 1, 1986 and December 31,1992, produce all documents which set forth the usual and normalpolicies and/or practices of Best Lists with regard to extensionsof credit to clients not shared with other Companies. If therewere non-written policies and/or practices concerning extensionsof credit, please describe in detail.

(b) For the period between January 1. 1986 and December 31,1992, produce all documents which set forth the usual and normalpolicies and/or practices of Best Lists with regard to limits onaccrued amounts of debt owed by clients not shared with otherCompanies and/or limits on payment time periods. if there werenon-written policies and/or practices concerning limits on theamount of debt which could be accrued and/or limits on paymenttime periods, please describe in detail.

7. For the period between January 1, 1986 and December 31, 1992,,
produce all documents which set forth the usual and normalpolicies and/or practices of Best Lists with regard to billing andpayment policies applied to clients shared with other Companies.if there were non-written policies and/or practices concerningbilling and payment procedures, please describe in detail.
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S. For the period between January 1, 1986 and December 31, 1992,produce all documents which set forth the usual and normalpolicies of Best Lists with regard to billing and payment policiesapplied to clients not shared with other Companies. If there werenon-written policies or practices concerning billing and paymentprocedures, please describe in detail.

9. In situations in which clients were shared by Best Lists withother Companies, state whether Best Lists usually and normallysent invoices directly to such shared clients. if no, statewhether it was usual and normal business practice in suchsituations for Best Lists to send its invoices through Response,Dynamics, Inc.

10. In situations in which clients were shared by Best Lists withother Companies, state whether clients usually and normally madepayments directly to Best Lists. If no, state whether it wasusual and normal business practice in such situations for clientsto make their payments to Best Lists through Response Dynamics.
11. For the period between April 7, 1986 and December 31, 1992,produce all documents which set forth the usual and normal stepstaken by Best Lists to collect on debts owed by clients.
12. For the period between April 7, 1986 and December 31, 1991,produce all documents related to the business relationship betweenBest Lists and Response Dynamics with regard to services providedthe National Security Political Action Committee ("NSPAC")pursuant to the contract between Response Dynamics and NSPAC datedApril 7, 1986.

13. State whether Response Dynamics, as "the Agency," served asthe principal contractor for the Response Dynamics contract withNSPAC dated April 7, 1986.

14. State whether Best Lists served as a sub-contractor for theResponse Dynamics contract with NSPAC dated April 7, 1986.
15. For the period between April 7, 1986 and December 31, 1991,produce all contracts or other agreements which Best Lists enteredinto with NSPAC directly.
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16. For the period between April 7, 1986 and December 31, 1991, ifthere were no written agreements between Best Lists and NSPAC,provide detailed descriptions of any oral agreements in this
regard.

17. Produce all contracts or other agreements which ResponseDynamics, as "the Agency," entered into with NSPAC on behalf ofBest Lists in carrying out the Response Dynamics contract with
NSPAC dated April 7, 1986.

18. Produce all contracts or other agreements which ResponseDynamics, as "the Agency," entered into with Best Lists incarrying out the Response Dynamics contract with NSPAC dated
April 7, 1986.

19. If there were no written agreements between Response Dynamicsand Best Lists regarding performance of the Response Dynamicscontract with NSPAC dated April 7, 1986, provide detaileddescriptions of any oral agreements in this regard.

20. For the period between January 1, 1986 and December 31, 1991,identify the individuals who represented Best Lists in any directcontract or payment negotiations with NSPAC.

21. For the period between January 1, 1986 and December 31, 1991,identify the individuals who represented NSPAC in any directcontract or payment negotiations with Best Lists.

22. Identify the individuals who represented Best Lists in anycontract or other negotiations with Response Dynamics related tothe Response Dynamics contract with NSPAC date April 7, 1986.
23. Identify the individuals who represented Response Dynamics inany contract or other negotiations with Best Lists related to theResponse Dynamics contract with NSPAC date April 7, 1986.

24. Produce all documents related to decisions taken byBest Lists in 1988, 1989, 1990 and 1991 to take part in new directmail or telephone solicitation projects for NSPAC, pursuant eitherto the NSPAC/Response Dynamics contract dated April 7, 1986 and/orto any separate contract or other agreement between Best Lists and
NSPAC.
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25. For the period between October 1, 1988 and December 31, 1991,
list all services performed by Best Lists for NSPAC pursuant to
the contract between NSPAC and Response Dynamics dated April 70
1986, and/or to any separate contract or other agreement between
Best Lists and NSPAC, including the dates and costs of each
project.

26. Identify the individuals primarily responsible for performance
of Best Lists commitments to NSPAC pursuant to the contract
between NSPAC and Response Dynamics dated April 7, 1986, and/or to
any separate contract or other agreement between Best Lists and
NSPAC.

27. For the period between April 7, 1986 and December 31, 1991,
produce all documents related to the billing procedures used by
Best Lists during performance of its responsibilities pursuant the
Response Dynamics contract with NSPAC dated April 7, 1986, and/or
to a separate contract or other agreement between Best Lists and
NSPAC.

28. For the period between April 7, 1986 and December 31, 1991,
produce all invoices sent by Best Lists to NSPAC. State whether
these invoices were sent to NSPAC directly. If no, state whether
these invoices were sent through Response Dynamics.

29. For the period between April 7, 1986 and December 31, 1991,
produce all documents related to the collection and payment
procedures used in connection with Best Lists' performance of its
responsibilities pursuant to the Response Dynamics contract with
NSPAC dated April 7, 1986, and/or to any separate contract or
other agreement between Best Lists and NSPAC.

30. State whether payments made pursuant to the contract between
Response Dynamics and NSPAC dated April 7, 1986, and/or to any
separate contract or other agreement between Best Lists and NSPAC,
were received directly from the Washington Intelligence Bureau.
If no, state whether they were received through Response Dynamics.

31. For the period between October 1, 1988 and December 31, 1991,
produce all documents related to steps taken by Best Lists to
collect on debt owed that company by NSPAC.



NUR 3638
The Best Lists, Inc.
Page 10

32. For the period between November 7, 1989 and December 31, 1992,
produce all documents related to the business relationships
between Best Lists and Response Dynamics with regard to services
provided the Republican Challengers Committee (ORCC") pursuant to
the contract between Response Dynamics, Inc. and the RCC dated
November 7, 1989.

33. State whether Response Dynamics, as "the Agency," served as
the principal contractor for Response Dynamics contract with the
RCC dated November 7, 1989.

34. State whether Best Lists served as a sub-contractor for the
Response Dynamics contract with the RCC dated November 7, 1989.

35. For the period between November 7, 1989 and December 31, 1992,
produce all contracts or other agreements entered into by
Best Lists with the RCC directly.

36. if there were no written agreements between Best Lists and the
RCC regarding performance of the Response Dynamics contract with
the RCC dated November 7, 1989, provide detailed descriptions of
any oral agreements in this regard.

37. Produce all contracts or other agreements which Response
Dynamics, as *the Agency," entered into with the RCC on behalf of
Best Lists in carrying out the Response Dynamics contract with
NSPAC dated November 7, 1989.

38. Produce all contracts or other agreements which Response
Dynamics, as "the Agency,* entered into with Best Lists in
carrying out the Response Dynamics contract with the RCC dated
November 7, 1989.

39. If there were no written agreements between Response Dynamics
and Best Lists regarding performance of the Response Dynamics
contract with the RCC dated November 7, 1989, provide detailed
descriptions of any oral agreements in this regard.

40. For the period between September 1, 1989 and December 31,
1992, identify the individuals who represented Best Lists in any
direct contract or payment negotiations with the RCC.

41. For the period between September 1, 1989 and December 31,
1992, identify the individuals who represented NSPAC in any direct
contract or payment negotiations with Best Lists.
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42. For the period between November 7, 1989 and December 31, 1992,list all services performed by Best Lists for the RCC pursuant tothe contract between NSPAC and Response Dynamics dated November 7,1989, and/or to a separate contract or other agreement betweenBest Lists and the RCC, including the dates and costs of eachproject.

43. Identify the individuals primarily responsible for performanceof Best Lists' commitments to the RCC pursuant to the contractbetween the RCC and Response Dynamics dated November 7. 1989,and/or to a separate contract or other agreement between
Best Lists and the RCC.

44. For the period between November 7, 1989 and December 31, 1992,produce all documents related to the billing procedures used byBest Lists during performance of its responsibilities under theResponse Dynamics contract with the RCC dated
November 7, 19896, and/or to any separate contract or other
agreement between Best Lists and the RCC.

45. For the period between November 7, 1989 and December 31, 1992tproduce all invoices sent by Best Lists to the RCC. State whetherthese invoices were sent to the RCC directly. If no, statewhether these invoices were sent through Response Dynamics.

46. For the period between November 7, 1989 and December 31, 1992,
produce all documents related to the collection and paymentprocedures used in connection with Best List's performance of itsresponsibilities pursuant to the Response Dynamics contract withthe RCC dated November 7, 1989, and/or to any separate contract orother agreement between Best Lists and the RCC.

47. State whether payments made pursuant to the contract betweenResponse Dynamics and NSPAC dated November 7, 1989, and/or to anyseparate contract or other agreement between Best Lists and theRCC, were received directly. If no, state whether they werereceived through Response Dynamics.

48. For the period between November 7, 1989 and December 31, 1992,produce all documents related to steps taken by Best Lists tocollect on debt owed that company by the RCC.
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49. For the period between April 7, 1986 and December 31, 1992,produce all contracts or other agreements entered into byBest Lists with clients other than NSPAC and the RCC for servicesrelated to direct mail and telecommunications programs. If therewere no written agreements with such other clients, providedetailed descriptions of any oral agreements.

50. For the period between April 7, 1986 and December 31, 1992,produce all documents related to extensions of credit byBest Lists to clients other than NSPAC and the RCC in connectionwith contracts or other agreements for the provision of directmail and telecommunications services.

51. State the highest amount of debt owed Best Lists ever accruedby each of the other clients identified in response to Request 49above, and state whether and when Best Lists made thedetermination not to extend further credit to each of theseclients.

52. Provide Best Lists' average client debt to total income ratiofor each business year from 1988 to 1992.

53. Provide Best Lists' client debt to total income ratioresulting from performance of the Response Dynamics contract withNSPAC dated April 7, 1986.

54. Provide Best Lists' client debt to total income ratio for eachof the clients identified in response to Request 49 above.

55. Provide all documents related to:

(a) Calculations of Best Lists' debt to total income ratioresulting from performance of the Response Dynamics contract withNSPAC dated April 7. 1986.

(b) Calculations of the average debt to total income ratio ofBest Lists.

(c) Calculations of the debt to total income ratios for eachof the Best Lists clients named in response to Request 49 above.
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TO: Direct Response Data Management Service, Inc.
C/o William H. Schweitzer, Esquire
E. Mark Braden, Esquire
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1050 Connecticut Avenue, NW, Suite 1100
Washington, DC 20036

Pursuant to 2 U.S.C. S 437d(a)(1) and (3), and in furtherance

of its investigation in the above-captioned matter, the Federal

Election Commission hereby orders you to submit written answers to
the questions attached to this Order and subpoenas you to produce

the documents requested on the attachment to this Subpoena.

Legible copies which, where applicable, show both sides of the

documents may be substituted for originals.

Such answers must be submitted under oath and must be
forwarded to the Office of the General Counsel, Federal Election

Commission, 999 E Street, N.W., Washington, D.C. 20463, along with

the requested documents within 30 days of receipt of this Order

and Subpoena.
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WHZRBrOR3, the Chairman of the Federal Election Commission

has hereunto set his hand in Washington, D.C. on this

day of October, 1994.

For the Commission,

Trevor Potter
Chairman

ATTEST:

Harjorq W. Emmons
Secret y to the Commission

Attachments
Interrogatories
Document Request
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INSTRUCTIONS

In answering these interrogatories and request for productionof documents, furnish all documents and other information, howeverobtained, including hearsay, that is in possession of, known by orotherwise available to you, including documents and informationappearing in your records.

Each answer is to be given separately and independently, andunless specifically stated in the particular discovery request, noanswer shall be given solely by reference either to another answeror to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable offurnishing testimony concerning the response given, denotingseparately those individuals who provided informational,
documentary or other input, and those who assisted in drafting theinterrogatory response.

If you cannot answer the following interrogatories in fullafter exercising due diligence to secure the full information todo so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or knowledgeyou have concerning the unanswered portion and detailing what youdid in attempting to secure the unknown information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and requests forproduction of documents, describe such items in sufficient detailto provide Justification for the claim. Each claim of privilegemust specify in detail all the grounds on which it rests.

The following interrogatories and requests for production ofdocuments are continuing in nature so as to require you to filesupplementary responses or amendments during the course of thisinvestigation if you obtain further or different information priorto or during the pendency of this matter. Include in any
supplemental answers the date upon which and the manner in whichsuch further or different information came to your attention.

DEFINITIONS

For the purpose of these discovery requests, including theinstructions thereto, the terms listed below are defined asfollows:
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"You" shall mean the named respondent in this action to whom
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof.

*The Companies" shall mean Response Dynamics, Inc.; Direct
Response Data Management Service, Inc.; American Telephone
marketing Group, Inc.; The Beat Lists, Inc.; American Graphic
Design, a division of Response Dynamics, Inc.; Kid-America
Printing Company, Inc.; and rulfilluent management Services, Inc.

"Persons* shall be deemed to include both singular and
plural, and shall mean any natural persone partnership, committee,
association, corporation, or any other type of organization or
entity.

"Document* shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to exist.
The term document includes, but is not limited to books, letters,
contracts, notes, diaries, log sheets, records of telephone
communications, transcripts, vouchers, accounting statements,
ledgers, checks, money orders or other commercial paper,
telegrams, telexes, pamphlets, circularst leaflets, reports,
memoranda, correspondence, surveys, tabulations, audio and video
recordings, drawings, photographs, graphs, charts, diagrams,
lists, computer print-out$, and all other writings and other data
compilations from which information can be obtained.

"Identify* with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter of
the document, the location of the document, the number of pages
comprising the document.

"Identify" with respect to a person shall mean state the full
name, the most recent business and residence addresses and the
telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and request for the production of documents any
documents and materials which may otherwise be construed to be out
of their scope.
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'Clients shared by the Companies' shall mean clients who havecontracted for the services of two or more of the Companies for aparticular direct mail or telemarketing project or series of suchprojects.

'The Agency* shall mean the vendor corporation designated assuch in the contract entered into by Response Dynamicst Inc. andthe National Security Political Action Committee (ONSPAC') onApril 7, 1986 and/or the contract entered into by ResponseDynamics, Inc. and the Republican Challengers Committee ("RCC') onNovember 7, 1989.

INTERROGATORIES AND REQUESTS FOR DOCUMENTS

1. For the period from January 1, 1986 to December 31, 1992,produce all documents which reflect the usual and normal businessarrangements among Response Dynamics, Inc., Direct Response DataManagement Service, Inc. ('Direct Response Data"), AmericanTelephone Marketing Group, Inc., The Best Lists, Inc.,g AmericanGraphic Design, Mid-America Printing Company, Inc.,. andFulfillment Management Services, Inc., with regard to theprovision of services for clients shared by all or some of theCompanies. If there were non-written procedures or practicesconcerning these business relationships, please describe in
detail.

2. For the period from January 1, 1986 to December 31, 1992,state whether Response Dynamics ever served as the principalcontractor and Direct Response Data as a sub-contractor when twoor more Companies, including Direct Response Data, were hired by aclient for a particular project or series of projects. if yet,state the percentage of contracts involving shared clients whichprovided for this particular business arrangement.

3. For the period from January 1, 1986 to December 31, 1992,state whether there were instances in which Response Dynamics didnot serve as the principal contractor and Direct Response Data asa sub-contractor when two or more Companies, including DirectResponse Data, were hired by a client for a particular project orseries of projects. if yes, state the percentage of contractsinvolving shared clients which provided for this particular
business arrangement.
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4. For the p*riod from January 1, 1986 to December 31, 1992,
state whether it was the usual and normal practice, in those
situations in which Response Dynamics served as the principal
contractor, for Direct Response Data to sign a separate contract
or letter of agreement with the client. List each such situation.
Describe the circumstances which would have determined whether a
separate contract or agreement was signed by Direct Response Data.

5. (a) For the period between January 1. 1986 and December 31,
1992, produce all documents which set forth the usual and normal
policies and/or practices of Direct Response Data with regard toextensions of credit to clients which it shared with other
Companies. If there were non-written policies and/or practicesconcerning extensions of credit, please describe in detail.

(b) For the period between January 1, 1986 and December 31,1992, produce all documents related to policies and/or practicesof Direct Response Data concerning limits on accrued amounts ofdebt owed to Direct Response Data by clients shared with other
Companies and/or limits on payment time periods for shared
clients. If there were non-written policies and/or practices
concerning limits on the amount of debt which could be accrued,and/or limits on payment time periods, please describe in detail.

6. (a) For the period between January 1, 1986 and December 31,1992, produce all documents which set forth the usual and normalpolicies and/or practices of Direct Response Data with regard toextensions of credit to clients not shared with other Companies.
If there were non-written policies and/or practices concerningextensions of credit, please describe in detail.

(b) For the period between January 1. 1986 and December 31,1992, produce all documents which set forth the usual and normal
policies and/or practices of Direct Response Data with regard to
limits on accrued amounts of debt owed by clients not shared withother Companies and/or limits on payment time periods. if therewere non-written policies and/or practices concerning limits onthe amount of debt which could be accrued and/or limits on payment
time periods, please describe in detail.

7. For the period between January 1, 1986 and December 31, 1992,produce all documents which set forth the usual and normal
policies and/or practices of Direct Response Data with regard tobilling and payment policies applied to clients shared with other
Companies. If there were non-written policies and/or practicesconcerning billing and payment procedures, please describe indetail.
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8. For the period between January 1, 1986 and December 31, 1992,produce all documents which set forth the usual and normal
policies of Direct Response Data with regard to billing andpayment policies applied to clients not shared with other
Companies. if there were non-written policies or practices
concerning billing and payment procedures, please describe in
detail.

9. In situations in which clients were shared by Direct ResponseData with other Companies, state whether Direct Response Datausually and normally sent invoices directly to such sharedclients. if no, state whether it was usual and normal businesspractice in such situations for Direct Response Data to send itsinvoices through Response Dynamics, Inc.

10. In situations in which clients were shared by Direct ResponseData with other Companies, state whether clients usually andnormally made payments directly to Direct Response Data. if no,state whether it was usual and normal business practice in suchsituations for clients to make their payments to Direct Response
Data through Response Dynamics.

11. For the period between April 7, 1986 and December 31, 1992,produce all documents which set forth the usual and normal stepstaken by Direct Response Data to collect on debts owed by clients.

12. For the period between April 7, 1986 and December 31, 1991,produce all documents related to the business relationship betweenDirect Response Data and Response Dynamics with regard to servicesprovided the National Security Political Action Committee
("NSPAC") pursuant to the contract between Response Dynamics and
NSPAC dated April 7, 1986.

13. State whether Response Dynamics, as "the Agency," served asthe principal contractor for the Response Dynamics contract withNSPAC dated April 7, 1986.

14. State whether Direct Response Data served as a sub-contractorfor the Response Dynamics contract with NSPAC dated April 7, 1986.

15. For the period between April 7, 1986 and December 31, 1991,produce all contracts or other agreements which Direct Response
Data entered into with NSPAC directly.

16. For the period between April 7, 1986 and December 31, 1991, ifthere were no written agreements between Direct Response Data andNSPAC, provide detailed descriptions of any oral agreements in
this regard.
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17. Produce all contracts or other agreements which ResponseDynamics, as *the Agency," entered into with NSPAC on behalf ofDirect Response Data in carrying out the Response Dynamicscontract with NSPAC dated April 7, 1986.

18. Produce all contracts or other agreements which ResponseDynamics, as "the Agency," entered into with Direct Response Datain carrying out the Response Dynamics contract with NSPAC datedApril 7, 1986.

19. If there were no written agreements between Response Dynamicsand Direct Response Data regarding performance of the ResponseDynamics contract with NSPAC dated April 7, 1986, provide detaileddescriptions of any oral agreements in this regard.

20. For the period between January 1, 1986 and December 31, 1991,identify the individuals who represented Direct Response Data inany direct contract or payment negotiations with NSPAC.

21. For the period between January 19 1986 and December 31, 1991,identify the individuals who represented NSPAC in any directcontract or payment negotiations with Direct Response Data.

22. Identify the individuals who represented Direct Response Datain any contract or other negotiations with Response Dynamicsrelated to the Response Dynamics contract with NSPAC date April 7,1986.

23. Identify the individuals who represented Response Dynamicsin any contract or other negotiations with Direct Response Datarelated to the Response Dynamics contract with NSPAC date April 7,
1986.

24. Produce all documents related to decisions taken by DirectResponse Data in 1988, 1989, 1990 and 1991 to take part in newdirect mail or telephone solicitation projects for NSPAC, pursuanteither to the NSPAC/Response Dynamics contract dated April 7, 1986and/or to any separate contract or other agreement between DirectResponse Data and NSPAC.

25. For the period between October 1, 1988 and December 31, 1991,list all services performed by Direct Response Data for NSPACpursuant to the contract between NSPAC and Response Dynamics datedApril 7, 1986, and/or to any separate contract or other agreementbetween Direct Response Data and NSPAC, including the dates and
costs of each project.



NUR 3638
Direct Response Data Management Service, Inc.
Page 9

26. Identify the individuals primarily responsible for performance
of Direct Response Data's commitments to NSPAC pursuant to thecontract between NSPAC and Response Dynamics dated April 7, 1986,
and/or to any separate contract or other agreement between Direct
Response Data and NSPAC.

27. For the period between April 7, 1986 and December 31, 1991,produce all documents related to the billing procedures used byDirect Response Data during performance of its responsibilities
pursuant the Response Dynamics contract with NSPAC dated April 7,
1986, and/or to a separate contract or other agreement between
Direct Response Data and NSPAC.

28. For the period between April 7, 1986 and December 31, 1991,produce all invoices sent by Direct Response Data to NSPAC. Statewhether these invoices were sent to NSPAC directly. If no, statewhether these invoices were sent through Response Dynamics.

29. For the period between April 7, 1986 and December 31, 1991,
produce all documents related to the collection and payment
procedures used in connection with Direct Response Data's
performance of its responsibilities pursuant to the Response
Dynamics contract with NSPAC dated April 7, 1986, and/or to anyseparate contract or other agreement between Direct Response Data
and NSPAC.

30. State whether payments made pursuant to the contract betweenResponse Dynamics and NSPAC dated April 7, 1986, and/or to anyseparate contract or other agreement between Direct Response Dataand NSPAC, were received directly from the Washington Intelligence
Bureau. If no, state whether they were received through Response
Dynamics.

31. For the period between October 1, 1988 and December 31, 1991,produce all documents related to steps taken by Direct Response
Data to collect on debt owed that company by NSPAC.

32. For the period between November 7, 1989 and December 31, 1992,produce all documents related to the business relationships
between Direct Response Data and Response Dynamics with regard toservices provided the Republican Challengers Committee ("RCC")pursuant to the contract between Response Dynamics, Inc. and the
RCC dated November 7, 1989.

33. State whether Response Dynamics, as "the Agency," served as
the principal contractor for Response Dynamics contract with the
RCC dated November 7, 1989.
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34. State whether Direct Response Data served as a sub-contractor
for the Response Dynamics contract with the RCC dated November 7,
1989.

35. For the period between November 7, 1989 and December 31, 1992,produce all contracts or other agreements entered into by Direct
Response Data with the RCC directly.

36. if there were no written agreements between Direct Response
Data and the RCC regarding performance of the Response Dynamics
contract with the RCC dated November 7, 1989, provide detailed
descriptions of any oral agreements in this regard.

37. Produce all contracts or other agreements which Response
Dynamics, as *the Agency," entered into with the RCC on behalf ofDirect Response Data in carrying out the Response Dynamics
contract with NSPAC dated November 7, 1989.

38. Produce all contracts or other agreements which Response
Dynamics, as "the Agency," entered into with Direct Response Datain carrying out the Response Dynamics contract with the RCC dated
November 7, 1989.

39. If there were no written agreements between Response Dynamicsand Direct Response Data regarding performance of the Response
Dynamics contract with the RCC dated November 7, 1989, providedetailed descriptions of any oral agreements in this regard.

40. For the period between September 1, 1989 and December 31,1992, identify the individuals who represented Direct ResponseData in any direct contract or payment negotiations with the RCC.

41. For the period between September 1, 1989 and December 31,1992, identify the individuals who represented NSPAC in any directcontract or payment negotiations with Direct Response Data.

42. For the period between November 7, 1989 and December 31, 1992,list all services performed by Direct Response Data for the RCCpursuant to the contract between NSPAC and Response Dynamics datedNovember 7, 1989, and/or to a separate contract or other agreementbetween Direct Response Data and the RCC, including the dates and
costs of each project.

43. Identify the individuals primarily responsible for performanceof Direct Response Data's commitments to the RCC pursuant to thecontract between the RCC and Response Dynamics dated November 7,1989, and/or to a separate contract or other agreement between
Direct Response Data and the RCC.
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44. For the period between November 7, 1989 and December 31, 1992,produce all documents related to the billing procedures used by
Direct Response Data during performance of its responsibilities
under the Response Dynamics contract with the RCC dated
November 7, 19896, and/or to any separate contract or other
agreement between Direct Response Data and the RCC.

45. For the period between November 7, 1989 and December 31, 1992,produce all invoices sent by Direct Response Data to the RCC.
State whether these invoices were sent to the RCC directly. if
no, state whether these invoices were sent through Response
Dynamics.

46. For the period between November 7, 1989 and December 31, 1992,produce all documents related to the collection and payment
procedures used in connection with Direct Response Data's
performance of its responsibilities pursuant to the Response
Dynamics contract with the RCC dated November 7, 1989, and/or toany separate contract or other agreement between Direct Response
Data and the RCC.

47. State whether payments made pursuant to the contract between
Response Dynamics and NSPAC dated November 7, 1989, and/or to anyseparate contract or other agreement between Direct Response Data
and the RCC, were received directly. if no, state whether they
were received through Response Dynamics.

48. For the period between November 7, 1989 and December 31, 1992,produce all documents related to steps taken by Direct Response
Data to collect on debt owed that company by the RCC.

49. For the period between April 7, 1986 and December 31, 1992,
produce all contracts or other agreements entered into by Direct
Response Data with clients other than NSPAC and the RCC for
services related to direct mail and telecommunications programs.
If there were no written agreements with such other clients,
provide detailed descriptions of any oral agreements.

50. For the period between April 7, 1986 and December 31, 1992,produce all documents related to extensions of credit by Direct
Response Data to clients other than NSPAC and the RCC in
connection with contracts or other agreements for the provision ofdirect mail and telecommunications services.

51. State the highest amount of debt owed Direct Response Data
ever accrued by each of the other clients identified in response
to Request 49 above, and state whether and when Direct Response
Data made the determination not to extend further credit to each
of these clients.
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52. Provide Direct Response Data's average client debt to totalIncome ratio for each business year from 1988 to 1992.

53. Provide Direct Response Data's client debt to total incomeratio resulting from performance of the Response Dynamics contractwith NSPAC dated April 7, 1986.

54. Provide Direct Response Data's client debt to total incomeratio for each of the clients identified in response to Request 49above.

55. Provide all documents related to:

(a) Calculations of Direct Response Data's debt to totalincome ratio resulting from performance of the Response Dynamicscontract with NSPAC dated April 7. 1986.

(b) Calculations of the average debt to total income ratio ofDirect Response Data.

(c) Calculations of the debt to total income ratios for eachof the Direct Response Data clients named in response to
Request 49 above.
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In the Matter of )
MUR 3638)

SUBPOENA TO PRODUCE DOCUMNMTa
ORDER TO SUBMIT WRITTEN ANSWII

TO: Fulfillment Management Services, Inc.
C/o William H. Schweitzer, Esquire
E. Mark Braden, Esquire
Baker & Hostetler
1050 Connecticut Avenue, NW, Suite 1100
Washington, DC 20036

Pursuant to 2 U.S.C. 5 437d(a)(1) and (3), and in furtherance

of its investigation in the above-captioned matter, the Federal

Election Commission hereby orders you to submit written answers to

the questions attached to this Order and subpoenas you to produce

the documents requested on the attachment to this Subpoena.

Legible copies which, where applicable, show both sides of the

documents may be substituted for originals.

Such answers must be submitted under oath and must be

forwarded to the Office of the General Counsel, Federal Election

Commission, 999 E Street, N.W., Washington, D.C. 20463, along

with the requested documents within 30 days of receipt of this

Order and Subpoena.
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UNZRFORK the Chairman of the Federal Election Commission

has hereunto set his hand in Washington, D.C. on this

day of October, 1994.

For the Commission,

Trevor Potter
Chairman

ATTEST:

SecreMa ry to the Commission

Attachments
Interrogatories
Document Requests
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INSTRUCTIONS

In answering these interrogatories and request for production
of documents, furnish all documents and other information, however
obtained, including hearsay, that is in possession of, known by orotherwise available to you, including documents and information
appearing in your records.

Each answer is to be given separately and independently, and
unless specifically stated in the particular discovery requeste no
answer shall be given solely by reference either to another answer
or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable of
furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting the
interrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or knowledge
you have concerning the unanswered portion and detailing what you
did in attempting to secure the unknown information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and requests for
production of documents, describe such items in sufficient detail
to provide justification for the claim. Each claim of privilege
must specify in detail all the grounds on which it rests.

The following interrogatories and requests for production of
documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigation if you obtain further or different information prior
to or during the pendency of this matter. Include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.
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DRFINITIONS

For the purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined as
follows:

"Youm shall mean the named respondent in this action to whom
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof.

"The Companies* shall mean Response Dynamics, Inc.; Direct
Response Data Management Service, Inc.; American Telephone
Marketing Group, Inc.; The Best Lists, Inc.; American Graphic
Design, a division of Response Dynamics; Mid-America Printing
Company, Inc.; and Fulfillment Management Services, Inc.

"Persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership, committee,
association, corporation, or any other type of organization or
entity.

"Document" shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to exist.
The term document includes, but is not limited to books, letters,
contracts, notes, diaries, log sheets, records of telephone
communications, transcripts, vouchers, accounting statements,
ledgers, checks, money orders or other commercial paper,
telegrams, telexes, pamphlets, circulars, leaflets, reports,
memoranda, correspondence, surveys, tabulations, audio and video
recordings, drawings, photographs, graphs, charts, diagrams,
lists, computer print-outs, and all other writings and other data
compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter of
the document, the location of the document, the number of pages
comprising the document.

"Identify" with respect to a person shall mean state the full
name, the most recent business and residence addresses and the
telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.
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"And" as well as "or" shall be construed disjunctively orconjunctively as necessary to bring within the scope of these
interrogatories and request for the production of documents any
documents and materials which may otherwise be construed to be outof their scope.

"Shared clients" or "clients shared by the Companies" shall
mean clients who have contracted for the services of two or more
of the Companies for a particular direct mail or telemarketingproject or series of such projects.

"The Agency" shall mean the vendor corporation designated as
such in the contract entered into by Response Dynamics, Inc. and
the National Security Political Action Committee ("NSPAC) on
April 7, 1986 and/or the contract entered into by Response
Dynamics, Inc. and the Republican Challengers Committee ("RCC") onNovember 7, 1989.

INTERROGATORIES AND R bUISTS FOR DOCU11ETS

1. For the Period from January 1, 1986 to December 31, 1992,
produce all documents which reflect the usual and normal business
arrangements among Response Dynamics, Inc Direct Response Data
Management Service, Inc., American Telephone Marketing Group,
Inc., The Best Lists, Inc., American Graphic Design, Mid-AmericaPrinting Company, Inc., and Fulfillment Management Services, Inc.
("Fulfillment Managements), with regard to the provision of
services for clients shared by all or some of the Companies if
there were non-written procedures or practices concerning thesebusiness relationships, please describe in detail.
2. For the Period from January 1, 1986 to December 31, 1992,state whether Response Dynamics ever Served as the principalcontractor and Fulfillment Management as a sub-contractor when two
or more Companies, including Fulfillment Management were hired by
a client for a particular project or series of projects. If yes,
state the percentage of contracts involving shared clients whichprovided for this particular business arrangement.
3. For the period from January 1, 1986 to December 31, 1992,
state whether there were instances in which Response Dynamics did
not serve as the principal contractor and Fulfillment Managementas a sub-contractor when two or more Companies, includingFulfillment Management, were hired by a client for a particularproject or series of projects. If yes, state the percentage of
contracts involving shared clients which provided for thisparticular business arrangement.
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4. For the period from January 1. 1986 to December 31, 1992f
state whether it was the usual and normal practice, in those
situations in which Response Dynamics served as the principal
contractor, for Fulfillment Management to sign a separate contractor letter of agreement with the client. List each such situation.Describe the circumstances which would have determined whether aseparate contract or agreement was signed by Fulfillment
Management.

5. (a) For the period between January 1. 1986 and December 31,1992, produce all documents which set forth the usual and normalpolicies and/or practices of Fulfillment Management with regard toextensions of credit to clients which it shared with other
Companies. If there were non-written policies and/or practicesconcerning extensions of credit, please describe in detail.

(b) For the period between January 1, 1986 and December 31,1992, produce all documents related to policies and/or practicesof Fulfillment management concerning limits on accrued amounts ofdebt owed to Fulfillment Management by clients shared with otherCompanies and/or limits on payment time periods for shared
clients. if there were non-written policies and/or practicesconcerning limits on the amount of debt which could be accrued,and/or limits on payment time periods, please describe in detail.

6. (a) For the period between January 1, 1986 and December 31,1992, produce all documents which set forth the usual and normalpolicies and/or practices of Fulfillment Management with regard toextensions of credit to clients not shared with other Companies.if there were non-written policies and/or practices concerningextensions of credit, please describe in detail.

(b) For the period between January 1, 1986 and December 31,1992, produce all documents which set forth the usual and normalpolicies and/or practices of Fulfillment Management with regard tolimits on accrued amounts of debt owed by clients not shared withother Companies and/or limits on payment time periods. If therewere non-written policies and/or practices concerning limits onthe amount of debt which could be accrued and/or limits on paymenttime periods, please describe in detail.

7. For the period between January 1, 1986 and December 31, 1992fproduce all documents which set forth the usual and normalpolicies and/or practices of Fulfillment Management with regard tobilling and payment policies applied to clients shared with otherCompanies. if there were non-written policies and/or practicesconcerning billing and payment procedures, please describe indetail.
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8. For the period between January 19 1986 and December 31, 1992,
produce all documents which set forth the usual and normal
policies of Fulfillment Management with regard to billing and
payment policies applied to clients not shared with other
Companies. If there were non-written policies or practices
concerning billing and payment procedures, please describe in
detail.

9. In situations in which clients were shared by Fulfillment
Management with other Companies, state whether Fulfillment
management usually and normally sent invoices directly to such
shared clients. If no, state whether it was usual and normal
business practice in such situations for Fulfillment Management to
send its invoices through Response Dynamics, Inc.

10. In situations in which clients were shared by Fulfillment
Management with other Companies, state whether clients usually and
normally made payments directly to Fulfillment Management. If no,
state whether it was usual and normal business practice in such
situations for clients to make their payments to Fulfillment
Management through Response Dynamics.

11. For the period between April 7, 1986 and December 31, 1992,
produce all documents which set forth the usual and normal steps
taken by Fulfillment Management to collect on debts owed by
clients.

12. For the period between April 7, 1986 and December 31, 19911
produce all documents related to the business relationship between
Fulfillment Management and Response Dynamics with regard to
services provided the National Security Political Action Committee
(*NSPAC*) pursuant to the contract between Response Dynamics and
NSPAC dated April 7, 1986.

13. State whether Response Dynamics, as "the Agency," served as
the principal contractor for the Response Dynamics contract with
NSPAC dated April 7. 1986.

14. State whether Fulfillment management served as a
sub-contractor for the Response Dynamics contract with NSPAC dated
April 7, 1986.

15. For the period between April 7, 1986 and December 31, 1991,
produce all contracts or other agreements which Fulfillment
Management entered into with NSPAC directly.
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16. For the period between April 7, 1986 and December 31, 1991, ifthere were no written agreements between Fulfillment Managementand NSPAC, provide detailed descriptions of any oral agreements inthis regard.

17. Produce all contracts or other agreements which ResponseDynamics, as "the Agency," entered into with NSPAC on behalf ofFulfillment Management in carrying out the Response Dynamics
contract with NSPAC dated April 7, 1986.

18. Produce all contracts or other agreements which ResponseDynamics, as "the Agency," entered into with FulfillmentManagement in carrying out the Response Dynamics contract with
NSPAC dated April 7, 1986.

19. If there were no written agreements between Response Dynamicsand Fulfillment Management regarding performance of the ResponseDynamics contract with NSPAC dated April 7, 1986, provide detaileddescriptions of any oral agreements in this regard.

20. For the period between January 1, 1986 and December 31, 1991,identify the individuals who represented Fulfillment Management inany direct contract or payment negotiations with NSPAC.

21. For the period between January 1, 1986 and December 31, 1991,identify the individuals who represented NSPAC in any directcontract or payment negotiations with Fulfillment Management.

22. Identify the individuals who represented FulfillmentManagement in any contract or other negotiations with ResponseDynamics related to the Response Dynamics contract with NSPAC date
April 7, 1986.

23. Identify the individuals who represented Response Dynamics inany contract or other negotiations with Fulfillment Managementrelated to the Response Dynamics contract with NSPAC date April 7,
1986.

24. Produce all documents related to decisions taken byFulfillment Management in 1988, 1989, 1990 and 1991 to take partin new direct mail or telephone solicitation projects for NSPAC,pursuant either to the NSPAC/Response Dynamics contract datedApril 7, 1986 and/or to any separate contract or other agreement
between Fulfillment Management and NSPAC.
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25. For the period between October 1, 1988 and December 31, 1991,list all services performed by Fulfillment Management for NSPACpursuant to the contract between NSPAC and Response Dynamics datedApril 7, 1986, and/or to any separate contract or other agreement
between Fulfillment Management and NSPAC, including the dates and
costs of each project.

26. Identify the individuals primarily responsible for performance
of Fulfillment Management commitments to NSPAC pursuant to thecontract between NSPAC and Response Dynamics dated April 7, 1986,
and/or to any separate contract or other agreement between
Fulfillment Management and NSPAC.

27. For the period between April 7, 1986 and December 31, 1991,
produce all documents related to the billing procedures used byFulfillment Management during performance of its responsibilities
pursuant the Response Dynamics contract with NSPAC dated April 7,1986, and/or to a separate contract or other agreement between
Fulfillment Management and NSPAC.

28. For the period between April 7, 1986 and December 31, 1991,produce all invoices sent by Fulfillment Management to NSPAC.
State whether these invoices were sent to NSPAC directly. If no,
state whether these invoices were sent through Response Dynamics.

29. For the period between April 7, 1986 and December 31, 1991,
produce all documents related to the collection and payment
procedures used in connection with Fulfillment Management's
performance of its responsibilities pursuant to the Response
Dynamics contract with NSPAC dated April 7, 1986, and/or to anyseparate contract or other agreement between Fulfillment
Management and NSPAC.

30. State whether payments made pursuant to the contract betweenResponse Dynamics and NSPAC dated April 7, 1986, and/or to any
separate contract or other agreement between Fulfillment
Management and NSPAC, were received directly from the Washington
Intelligence Bureau. If no, state whether they were received
through Response Dynamics.

31. For the period between October 1, 1988 and December 31, 1991,produce all documents related to steps taken by Fulfillment
Management to collect on debt owed that company by NSPAC.
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32. For the period between November 7. 1989 and December 31. 1992,
produce all documents related to the business relationships
between Fulfillment Management and Response Dynamics with regard
to services provided the Republican Challengers Committee (ORCCO)
pursuant to the contract between Response Dynamics, Inc. and the
RCC dated November 7, 1989.

33. State whether Response Dynamics, as "the Agency," served as
the principal contractor for Response Dynamics contract with the
RCC dated November 7, 1989.

34. State whether Fulfillment management served as a
sub-contractor for the Response Dynamics contract with the RCC
dated November 7, 1989.

35. For the period between November 7, 1989 and December 31, 1992,
produce all contracts or other agreements entered into by
Fulfillment Management with the RCC directly.

36. If there were no written agreements between Fulfillment
Management and the RCC regarding performance of the Response
Dynamics contract with the RCC dated November 7, 1989, provide
detailed descriptions of any oral agreements in this regard.

37. Produce all contracts or other agreements which Response
Dynamics, as "the Agency," entered into with the RCC on behalf of
Fulfillment management in carrying out the Response Dynamics
contract with NSPAC dated November 7, 1989.

38. Produce all contracts or other agreements which Response
Dynamics, as "the Agency," entered into with Fulfillment
Management in carrying out the Response Dynamics contract with the
RCC dated November 7, 1989.

39. If there were no written agreements between Response Dynamics
and Fulfillment management regarding performance of the Response
Dynamics contract with the RCC dated November 7, 1989, provide
detailed descriptions of any oral agreements in this regard.

40. For the period between September 1, 1989 and December 31,
1992, identify the individuals who represented Fulfillment
Management in any direct contract or payment negotiations with the
RCC.

41. For the period between September 1, 1989 and December 31,
1992, identify the individuals who represented NSPAC in any direct
contract or payment negotiations with Fulfillment Management.
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42. For the period between November 7, 1989 and December 31, 19921list all services performed by Fulfillment Management for the RCCpursuant to the contract between NSPAC and Response Dynamics datedNovember 7, 1989, and/or to a separate contract or other agreement
between Fulfillment Management and the RCC, including the dates
and costs of each project.

43. Identify the individuals primarily responsible for performance
of Fulfillment Management's commitments to the RCC pursuant to thecontract between the RCC and Response Dynamics dated November 7.1989, and/or to a separate contract or other agreement between
Fulfillment management and the RCC.

44. For the period between November 7, 1989 and December 31, 1992,produce all documents related to the billing procedures used byFulfillment Management during performance of its responsibilities
under the Response Dynamics contract with the RCC dated
November 7, 19896, and/or to any separate contract or other
agreement between Fulfillment Management and the RCC.

45. For the period between November 7, 1989 and December 31, 1992,produce all invoices sent by Fulfillment Management to the RCC.
State whether these invoices were sent to the RCC directly. Ifno, state whether these invoices were sent through Response
Dynamics.

46. For the period between November 7, 1989 and December 31, 1992,produce all documents related to the collection and payment
procedures used in connection with Fulfillment management's
performance of its responsibilities pursuant to the Response
Dynamics contract with the RCC dated November 7, 1989, and/or toany separate contract or other agreement between Fulfillment
Management and the RCC.

47. State whether payments made pursuant to the contract betweenResponse Dynamics and NSPAC dated November 7, 1989, and/or to anyseparate contract or other agreement between Fulfillmenty
Management and the RCC, were received directly. If no, state
whether they were received through Response Dynamics.

48. For the period between November 7, 1989 and December 31, 1992,produce all documents related to steps taken by Fulfillment
Management to collect on debt owed that company by the RCC.
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49. For the period between April 7, 1986 and December 31, 1992,produce all contracts or other agreements entered into byFulfillment Management with clients other than NSPAC and the RCCfor services related to direct mail and telecommunicationsprograms. If there were no written agreements with such otherclients, provide detailed descriptions of any oral agreements.

50. For the period between April 7, 1986 and December 31, 1992,produce all documents related to extensions of credit byFulfillment management to clients other than NSPAC and the RCC inconnection with contracts or other agreements for the provision ofdirect mail and telecommunications services.

51. State the highest amount of debt owed Fulfillment Managementever accrued by each of the other clients identified in responseto Request 49 above, and state whether and when FulfillmentManagement made the determination not to extend further credit toeach of these clients.

52. Provide Fulfillment Management's average client debt to totalincome ratio for each business year from 1988 to 1992.

53. Provide Fulfillment Management's client debt to total incomeratio resulting from performance of the Response Dynamics contractwith NSPAC dated April 7, 1986.

54. Provide Fulfillment Management's client debt to total incomeratio for each of the clients identified in response to Request 49above.

55. Provide all documents related to:

(a) Calculations of Fulfillment management's debt to totalincome ratio resulting from performance of the Response Dynamicscontract with NSPAC dated April 7, 1986.

(b) Calculations of the average debt to total income ratio ofFulfillment Management.

(c) Calculations of the debt to total income ratios for eachof the Fulfillment Management clients named in response toRequest 49 above.
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I. GRURATION OF RATTER

This matter was generated by two complaints filed with the

Federal Election Commission by the Democratic National Committee

on August 12, 1992 and October 5, 1992, and designated MUR 3578

and MUR 3638. The two matters have been merged.

II. SUNARY OF ALLEGATIONS

The complaint in MUR 3638 alleges that the National Security

Political Action Committee ("NSPAC") and the Republican

Challengers Committee ("RCC") have each been extended

"commercially unreasonable" credit by seven companies: Response

Dynamics, Inc., Direct Response Data Management Service, Inc.,

American Telephone Marketing Group, Inc., The Best ListsInc.,

American Graphic Design, Mid-America Printing Company, Inc., and

Fulfillment Management Services, Inc. ("the Companies").

According to the complaint and attached materials, these allegedly

improper extensions of credit began in 1988 in connection with

direct mail and telemarketing fundraising services performed for

NSPAC by the Companies, and continued into 1992 in the form of
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like services performed for the RCC. The complainant alleges that

credit extended to NSPAC and to the RCC "has not been extended in

the ordinary course of business and the terms are not

substantially similar to extensions of credit to nonpolitical

debtors that are of similar risk and size of obligation."

Further, the complaint alleges that "the Vendors have failed to

make a commercially reasonable attempt to collect the debts from

NSPAC." The complaint notes that Response Dynamics has filed suit

against another customer to collect unpaid bills, but not against

NSPAC or the RCC.

III. FACTUAL AND LEGAL ANALYSIS

A. INTRODUCTION AND BACKGROUND

The issue addressed in this Analysis is whether the vendor

respondents violated 2 U.S.C. S 441b by making in-kind

contributions in the form of extensions of credit outside the

ordinary course of business.

According to information received by the Commission in the

context of MUR 2638 and to the response submitted for all of the

corporate respondents in the present matter, Response Dynamics,

Inc., American Telephone Marketing Group, Inc., The Best Lists,

Inc., Fulfillment Management Services, Inc., Direct Response Data

Management, Inc., and Mid-America Printing, Inc., and American

Graphic Design were all founded, and are still owned, by David A.

Kunko and Ronald Kanfer. The response to the complaint in MUR

3638 refers to these businesses collectively as "the Companies,"

as do the affidavits signed by Mr. Kunko and Mr. Kanfer in the

present matters and in MUR 2638. According to these affidavits,
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Mr. Kunko is responsible for business and accounting functions,

and Mr. ianfer for creative matters.

Response Dynamics was incorporated in March, 1981 and The

Best Lists in November of the same year. The year of American

Telephone Marketing Group's incorporation was 1983; this

corporation is no longer active, having merged with Response

Dynamics in 1990, with Response Dynamics the surviving entity.

Mid-America Printing's date of incorporation was December 29,

1986, while Fulfillment Management Service and Direct Response

Data Management Service were both incorporated on June 19, 1987.

According to information provided in the context of MUR 2638,

American Graphic Design is a division of Response Dynamics. For

purposes of this Analysis, American Graphic Design will be treated

as a separate entity; however, the Commission's determination as

to this company is encompassed in its determination with regard to

Response Dynamics. The same is true with regard to American

Telephone Marketing Group.

The Companies together perform direct mail, telemarketing,

mailing list brokerage, letter production, filing, printing and

inserting services. An eighth entity, Washington Intelligence

Bureau, which is assertedly not affiliated with the respondent

companies, has served as the escrow agent for contributions

received as a result of solicitations undertaken on behalf of the

Companies' clients.

B. EXTRNSIONS OF CREDIT TO NSPAC and RCC

1. The Law

The Act prohibits any corporation from making a contribution
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or expenditure in connection with any federal election, and any

committee from accepting such a prohibited contribution. 2 u.s.c.

S 441b.

Prior to June, 1990, the Commission's regulations included

within the definition of "contribution" extensions of credit to

political committees if the extensions were for a "period of time

beyond normal business or trade practice unless the creditor . . .

made a commercially reasonable attempt to collect the debt."

Former 11 C.F.R. 5 100.7(a)(4). Corporations were permitted to

extend such credit if it were done in the corporation's ordinary

course of business "and the terms [were] substantially similar to

extensions made to non-political debtors which [were] of similar

risk and size of obligation." Former 11 C.F.R. S 114.10.

These earlier regulations at Sections 100.7 and 114.10

focused in large part upon the duration of extensions of credit.

The Coamission's revision of this section, which went into effect

on June 27, 1990, went beyond the earlier emphasis upon timing to

broader emphases upon the "ordinary course of business" and upon

comparisons with treatment of non-political clients like those set

out at former 11 C.F.R. 5 114.10. Present 11 C.F.R. S 100.7(a)(4).

Further, the new regulations incorporated former Section

114.10 into a new 11 C.F.R. 5 116.3. This new provision permits

both unincorporated and incorporated commercial vendors to extend

credit, provided that this is done "in the ordinary course of the

corporation's business and the terms are substantially similar to

extensions of credit to nonpolitical debtors that are of similar

risk and size of obligation." 11 C.F.R. S 116.3(a) and (b). This
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new section also spells out the following factors to be considered

in the Commission's analysis of whether a vendor has extended

credit in its 'ordinary course of business': (1) whether the

vendor followed its own established procedures and past practice;

(2) whether the vendor had received prompt and full payment in the

past from the same candidate or committee; and (3) "(wihether the

extension of credit conformed to the usual and normal practice in

the commercial vendor's trade or industry." 11 C.F.R. 5 116.3(c)

2. NSPAC/Vendor Relationships

a. Terms of Contracts

On April 7, NSPAC signed a 5-year contract with Response

Dynamics, as "the Agency," for carrying out a direct response

fundraising program. The contract, which appears to have been the

vendor's then standard, printed agreement, stated that: Response

Dynamics would provide all layouts and copy for a NSPAC direct

mail program; coordinate and develop the program; make

arrangements with advertising media; and "negotiate and enter into

agreements on behalf of the Client for any special material and

talent required and for all photography, models, special effects,

layouts, artwork, printing and any necessary technical material

for use in the direct response fundraising and advertising

program." Response Dynamics was given the authority to select all

vendors of such materials and services.

The contract further provided that Response Dynamics was to

be reimbursed for all advertising costs and expenditures and for

"the costs of packaging, shipping, taxes and duties, and telephone

calls and telegrams incurred in connection with the performance of
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the Agreeent.0 The company's compensation was to be $50 for each

thousand fundraising packages processed for mailing, 25% of the

costs of telephone solicitations, $2.00 per name for individually

typed mailings to donors of $50 or more, and commissions of 20% of

the standard list rental charges and/or exchanges made directly to

organizations and of 40% of list rentals made to brokers or

agencies. The Best Lists was designated as an agent of Response

Dynamics for the last purpose. The contract also provided for a

yearly cost of living adjustment.

All solicitation returns were to be sent to "an independent

third party" (Washington Intelligence Bureau) which would tabulate

all returns, deposit the contributions into an "Escrow Fund," and

make disbursements to the "direct mail suppliers" for bills

outstanding before funds were transferred to NSPAC.1 The

approvals of Response Dynamics and NSPAC were required for such

disbursements. List rental receipts and commissions were to be

placed in a separate bank account for use in paying commissions

and list rental fees.

The contract provided that Response Dynamics was to render

periodic billings which were to be paid "no later than on the due

date stated therein." (The Companies' response in MUR 2638 stated

that NSPAC was invoiced monthly.) If invoices from Response

Dynamics or Best Lists were thirty days or more past due, Response

1. Given the apparent non-existence in April, 1986 of four of
the respondent vendors later related to Response Dynamics, it is
not clear from the language of the Response Dynamics/NSPAC
agreement exactly what entities are covered by "direct mail
suppliers.*
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iDynaics was authorized to have list rental income applied to

those invoices. The agreement also contained the provision that

Oif invoices due a creditor(s) for services provided under this

Agreement (including the Agency), remains (sic) unpaid ninety (90)

or more days past the original invoice date, the Agency shall have

the right to direct all future direct mail, telephone marketing or

other returns to an Escrow Account designated by the Agency for

the purpose of tabulation, deposit and disbursement to the

creditor(s)." Disbursements from the Escrow Account would be per

the signature of an Agency representative. Further, the agreement

stated that "any funds advanced by the Agency for postage,

telephone vendors and other direct response fund raising services

or materials shall be immediately reimbursed the Agency before any

returns are disbursed to the [committee] and/or other parties."

(The Companies' response in MUR 2638 stated that Response Dynamics

was required to pay all postage expenses related to direct mail

fundraising in advance; however, the written contract did not

contain this provision.)

In recognition of costs to be incurred by Response Dynamics

in developing the program, NSPAC agreed to pay the company $25,000

as liquidated damages for termination of the agreement prior to

its expiration date. Upon termination of the agreement, all

property and material produced by Response Dynamics was to be

considered its property until final payment was made. NSPAC

acknowledged the ownership by Response Dynamics of layouts, copy

and artwork, and its co-ownership of any and all lists created

pursuant to the agreement. Response Dynamics was to be entitled
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to unlimited use of such lists during and subsequent to the

agreement, with no "payment of any nature whatsoever by the Agency

to the Client."

On April 28, 1986, NSPAC entered into a separate letter of

agreement with the American Telephone Marketing Group ("ATMG"),

another of the seven vendor respondents, for telephone fundraising

services, and into a three-party contract with the Washington

Intelligence Bureau and ATMG for the provision of escrow services.

The letter of agreement with ATMG provided that: the vendor would

'perform the telemarketing services at the rate of $37 per

communicator hour; computer letters or mailgrams would be sent to

all pledges at the option of ATMG for a cost of $1.50 per message

or $3.00 per mailgram; "chase" letters could be sent to

unproductive pledges at a cost of $1.10 per letter; The Best Lists

would serve as agent of both ATMG and NSPAC in acquiring calling

lists; and a third party "Escrowee" would be employed to tabulate

returns, deposit funds in an "Escrow Fund" and disburse returns to

suppliers before transferring funds to NSPAC.

The three-party contract signed by NSPAC, ATMG, and the

Washington Intelligence Bureau stated that: the Bureau would

receive returns from the telephone fund raising program; NSPAC and

ATMG would *mutually" present to the Bureau invoices of creditors,

including their own, for payment by the Bureau; the Bureau would

present bills for its services by the 10th of each month for which

payment would be due within thirty days; and the Bureau could pay

itself without authorization if such payment authorization had not
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Month

8/1-31/
C 9/1-30/

10/1-19
10/20-
11/28/

been received by the due date. Compensation terms were to be

fixed in a separate agreement.

No contracts or letters of agreement have been supplied with

regard to the participation of Direct Response Data Management

Service, The Best Lists, American Graphic Design, Mid-America

Printing Company and Fulfillment Management Services in the NSPAC

program. Based upon the Response Dynamics contract and NSPAC's

reports, it appears that these companies dealt with NSPAC through

Response Dynamics, issued their own invoices and were paid by

means of separate checks; however, the terms of payment and other

details are not presently available.

b. Execution - Debts Incurred and Payments Made

Based upon NSPAC reports, between August 1, 1988 and June,

1991 the patterns of new debt incurred, payments made and net debt

outstanding as regards the seven vendors and, separately, other

vendors, were as follows:

New Debt Payments Net Debt New Debt Payments Net Deb

Owed Seven To Seven Owed Seven Owed Others To Others Owed Oth

8 $950,830 $429,533 $1,445.421 $172,124 $151,421 $293,55
88 940v328 860,981 1,524,798 219,569 235,621 349,50
/88 475,546 767,851 1,232,492 274,788 236,936 387,35

88 229,032 507,470 902,0162 121,035 384,842 103,70

2. Due to discrepancies between figures in the Committee's 1988
pre-election reports for debts owed at the end of the October 1-19
period and and those in its 1988 post-election report for
outstanding balances at the beginning of the October 20 -
November 28 period, this total is not consistent with that which
would result using the $1,232,016 amount at the end of the
preceding period. The Committee's report covering the October
1-19 period was apparently never amended as to debts owed, making
it impossible to account for the approximately $50,000 difference.
($1,232,492 + $229,032 - $507.470 - $954,054).

t
ers

7
5
7

4



New Debt
Month Owed Seven

11/29-
12/31/88
1/1-31/89
2/1-28/89
3/1-31/89
4/1-30/89
5/1-31/89
6/1-30/89
7/1-31/89
8/1-31/89
9/1-30/89
10/1-31/89
11/1-30/89
12/1-31/89
1/1-31/90
2/1-28/90

C3/1-31/90
4/1-30/90

- 5/1-31/90
6/1-30/90
7/1- 31/90
8/1-31/90

9/1-30/90
.10/1-17/90
10/18-
11/28/90

11/29-
12/31/90

1/1-31/91
2/1-28/91

J-3/1-31/91
4/1-30/91

\ 5/1-31/91
, 6/1-30/91

87,5223
69,138
59,590
64,716
19,992
16,638
36,726
39,123
15,883
38,836
13,756
8,088

53,368
32,635
37,085
8,407

18,831
10,011
21,151
7,569
10,792
5,209
6,543

14,574

10,836
4,562

61,690
17,670
4,336
1,326

-0-

Payments
To Seven

20,729
80,090
24,000
43,645
10,600
-0-
2,820

20,040
-0-

1,686
520

4,921
24,058
44,373
21,825
12,919
5,000

10,929
9,203

16,388
10,518
4,778
3,481

Net Debt
Owed Seven

987,135
976,162

1.011,758
1,032,868
1,042,138
1,058,800
1,092,683
1,112,753
1,128,636
1,165,774
1,174,017
1,182,182
1,211,512
1,199,774
1,215,034
1,210,522
1,224,353
1,223,434
1,235,383
1,226,564
1,226,841

1,227,269
1,230,330

5,938 1,239,276

377
5,159

45,563
10,400
8,000
1,500

-0-

At the end of July,

1,249,774
1,249,179
1,265,510
1,272,777
1,269,113
1,268,939
1,268,939

1988, debt

New Debt
Owed Others

46,312
30,171
13,752
27,835
13,800
15,285
2,877
4,832
4,349
4,160
3,584
5,008
2,059
5,877
8,733
1,993
2,062
2,991
1,1165
8,194

848
3,383

709

1,656

6,978
1,189
1,089
1,488

-0-
785

-0-

118,103
2,510
8o677
27,550
5,777
7,056

33t317
19,049
9,003

14,600
8,360
2,460
8,636
8,284
1,704
2,348

870
5,386
2,936
4,074
5,840
1,184

-0-

3,830

626
1,833
2,431
1,234

-0-
-0-

1,807

owed all seven vendors totaled

$874,125. Reported new debt incurred between August 1 and

3. Certain figures have been indicated in bold type for
emphasis.

4. One debt of $200 disappeared from the Committee's reports
between September and October. No expenditure related to this
debt was reported.

5. $5,000 of this figure represents new debt owed Wunder, Ryan,
Cannon & Thelan for legal services.

Payments Net Debt
To Others Owed Others

31,914
59,575
64,649
64,934
72,958
81,173
50,741
36,724
32,070
216304
16,654
19,203
12,656
16,813
23,842
23,488
24,680
22,284
20,464
24,584
19,592

21,790
22,500

20,327

26,680
26,035
24,693
24,946
24,946
25,732
23,924
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December 30 totaled $2,683,258, which, when combined with the

carry-over from July, brought the debt total for the latter part

of 1988 to $3,557,383. Reported payments from August through

December came to $2,586,564, for a payment rate of 73%.

By the end of 1988, NSPAC's total reported debts owed all

vendors stood at $1,019,028. The respondent vendors' respective

shares were:

American Telephone Marketing Group- $167,761.75
Response Dynamics - 501,641.86
The Best Lists - 120,689.69
Mid-America Printing - 4,521.10

American Graphic Design - 3,766.65
Fulfillment Management Service - 129,927.45
Direct Response Data Management - 58,806.91

Total - $987,115.41

Debts owed non-respondent vendors at the end of that year totaled

$31,914.

During 1989 NSPAC reported new debts totaling $435,876 owed

the respondent vendors, bringing total debts owed these vendors

that year to $1,422,991. Payments to these creditors totaled

$212,384.04, for a payment rate of 14.9%. By the end of the year

NSPAC owed $1,211,512 to these seven vendors. In that same year

new debts owed by NSPAC to vendors other than the seven totaled

$127,907, which, when combined with debts carried over from 1988,

brought total indebtedness that year to $160,021. Payments to

these non-respondent vendors came to $146,970 for a payment rate

of 91.8%, and left only about $12,650 owed to five non-respondent

vendors as of December 31.

In 1990 debts owed the respondent vendors continued to rise.

New debts due these vendors that year totaled $183,646. When

"2 H i ' ° '
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combined with those carried over from 1989, debts owed during 1990

totaled $1,395,158. Payments totaled only $145,734, for a payment

rate of 10.4% and left $1,249,774 owing at the end of the year.

During the same year reported new debts owed non-respondent

vendors totaled $46,251.68. Combined with those carried over,

such debts in 1990 totaled $58,901. Payments to these same

vendors totaled $37,087.50, for a payment rate of 63% and left

$26,680 owed at the end of the year.

In 1991 new debts owed the seven vendors totaled $89,786.32,

of which $61,890.52 was incurred in February. Carry-over plus new

debt equaled $1,339,560. Payments to these vendors in 1991

totaled $70,622.44, for a payment rate of 5%. Debt owed the

remaining three non-respondent vendors increased by $4,552.28 in

1991, on top of the $26,680 from 1990, for a total of $31,232.

Payments to the same vendors totaled $7,307.69, resulting in a

payment rate of 23% and leaving total debt of $23,924.

By the end of June, 1991, debts owed the respondent vendors

had reached $1,268,939.19 where they have remained. This total is

divided as follows:

American Telephone Marketing Group - $ 340,562.40
Response Dynamics - 413,702.78
The Best Lists - 116,072.15
Mid-America Printing - 54,252.25
American Graphic Design - 12,957.03
Fulfillment Management Service - 248,071.62
Direct Response Data Management - 83,321.55

Total - $1,268,939.19

As of December 31, 1993 total debts owed by NSPAC stood at

$1,294,152.97, including the above-cited $1,268,939.19 owed the
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respondent vendors, plus $1,029.37 owed Washington Intelligence

Bureau for "mail processing and caging,' $1,103.82 owed Saturn

Corporation for 'computer services,l and $23,080 owed Wunder,

Ryan, Cannon & Thelan for "legal fees."

c. Vendors' Responses to Complaint

In their response to the complaint in MUR 3638, the

respondent vendors cite the Commission's present regulations at

11 C.F.R. S 116.3(b) and (c), and argue that "the business

relationship between the Companies and NSPAC met each of the

standards set forth in the Commission's regulations." They state:

The Companies followed their established procedures
and practices in determining to go forward with
their business arrangements with NSPAC. In past
dealings with principals of NSPAC, they had
received prompt payment in full. The underlying
agreement between the parties conformed to usual
and normal practice in the industry. The contract
was a pre-printed standard form agreement regularly
used by the Companies. . . . The contract is
substantially identical to contracts executed by
all of the company's clients. Pursuant to the
contract, NSPAC agreed to be billed at the
Companies' standard rates. . . . The contract also
called for NSPAC to pay according to the Companies
standard terms of payment.

It is further asserted that the Companies "received prompt payment

from NSPAC on its invoices through October 1988" and that "the

relationship between the Companies and NSPAC was an arm's-length

commercial transaction that was a financial success for these

Companies in spite of the currently outstanding debt.'

In response to the allegation in the complaint that the

amount of debt owed the seven vendors is "disproportionate to the

size of the vendors and to the political committees involved",

respondents assert that NSPAC had receipts and expenditures of
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more than $10.27 million. *W8PAC'S total unpaid debt to the

Companies is approximately $1.3 million, or less than 1S% of gross

income for the total project. NSPAC's debt to total income ratio

for this project is better than the Companies' average client debt

to total income ratio."

Citing MUR 216/239 (1976), it is argued that courts "will not

intervene in business decisions motivated by a rational purpose

and made in good faith."

Surely no business purpose is more rational than
the Companies' purpose in entering into a
contractual relationship with NSPAC: the
realization of profit. This relationship required
the Companies to take the risk that they would be
forced to write off a large debt if NSPAC became
insolvent. The Companies were willing to take that
risk in return for the possibility that they would
realize significant profits from the contract.
That the Companies' position was reasonable is
borne out by the profits they ultimately did
realize, profits that dramatically outweigh the
loss resulting from the Companies' failure to
collect the NSPAC debt. . . . The Complainant has
made no showing that the Companies acted with any
motive other than a desire to earn a profit. The
Companies have earned more net income from work
performed on this one NSPAC account than any other
account they have handled within the same time
frame.

Finally, as to income generated from this contract, it is

argued that as a result of the Companies co-ownership of the

mailing lists created pursuant to the agreement with NSPAC, they

have continued to earn "significant net dollars" and expect to do

so "over the next four years." "List rental income earned from

the Americans for Bush mailing list of 128,000 names and new



accounts produced as a result of publicity over this project has

more than offset all $1.3 million owed to the Companies."

With regard to attempts to Collect on the debts owed, the

vendors argue that the Commissions regulations require the filing

of suit against debtors only if it is commercially reasonable to

do so. "Presumably, commercial reasonableness does not require a

business to expend a substantial sum of money in pursuit of a debt

that may not be possible to collect. .. .. Because NSPAC is

insolvent, any attempt by the Companies to collect the debt owed

to them would likely be fruitless."

The respondent companies also state:

Direct mail debts and the Companies, fees are
generally paid from money raised through programs
conducted by them on behalf of their client. The
Companies vigorously pursue fundraising programs to
enable their clients to pay all bills. When
fundraising projects consistently lose money, the
Companies may determine that it is not possible to
net any additional money to pay bills and therefore
they may decide to cease new work for a client
rather than continue to lose money on additional
mailings. If NSPAC could raise the funds to pay
their debts, the Companies would certainly seek
action by NSPAC. It is clear from the Companies,
experience and expertise that such a fundraising
effort would fail and further increase NSPAC's debt
to the Companies.

According to the virtually identical affidavits submitted by

Mr. Kunko and Mr. Kanfer, NSPAC paid the vendors consistently

until November, 1988. They state:

In October a business decision was made to mail
approximately 3 million letters on previously
tested lists. The projection indicated that the
mailing would net more than $700,000. The actual
results of the mailings were a loss of about
$400,000. The difference between the projected
gain and the actual loss on this mailing was over
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1 million dollars and nearly accounts for the
entire debt that NSPAC has with RDI and related
companies.

The affidavits also restate the vendors' assertions that the

Companies earned more income from NSPAC's Americans for Bush

program than from any other account within the same time frame and

that the mailing list derived from that program "continues to earn

significant net dollars for the Companies and is expected to

continue earning income over the next four years."

3. RCC/Vendor Relationships

a. Terms of Contract

On November 7, 1989, prior to its registration with the

Commission on December 5 of that year, the RCC entered into a

two-year contract with Response Dynamics, Inc. for fundraising

services. The contract appears to have been based on the same

standard form as the NSPAC contract; however, the RCC negotiated

the deletion of the apparently otherwise standard provisions

regarding the receipt by Response Dynamics of any list rental

commissions, co-ownership of any lists generated, and unlimited

use of such lists by the vendor. Otherwise, compensation of the

vendor was to be upon the same bases as those in the NSPAC

contract, namely $50.00 per one thousand fundraising packages

processed, 25% of telephone solicitation costs, and $2.00 per name

for individually typed mailings to high dollar ($50 or above)

donors.

As in the NSPAC contract, Response Dynamics was to render

periodic billings to the RCC, which were to be paid by the due

date on the invoice. Unlike the NSPAC contract, however, there
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was no provision for access to list rental income as an

alternative source of payment. The agreement did include the

provision in the NSPAC contract that, in the event of invoices

being overdue by ninety or more days, RDI could direct all future

returns to an escrow account to which it would have access.

The amount of $25,000 in liquidated damages for early

termination appeared in the RCC contract, as did the provision

that upon termination all property and material would become that

of the company until all payments were made by the committee. The

company was to have sole ownership of all copy, layouts and

artwork.

b. Execution - Debts Incurred and Payments Made

Between January 1, 1990 and June 30, 1992 the pattern of

debts incurred by the RCC, payments made and net debt outstanding

as regards the seven vendor respondents in comparison with other

vendors was as follows:

Month

1/1-31/90
C, 2/1-28/90

3/1/31/90
4/1-30/90
5/1-31/90
6/1-30/90
7/1-31/90
8/1-31/90
9/1-30/90
10/1-17/9C
11/26/90
11/27-

12/31/9C
1/1-31/91
2/1-28/91
3/1-31/91
4/1-30/91
5/1-31/91
6/1-30/91

New Debt
Owed Seven

$18,606
4,903
48,797
23,324
4t859
71,695
67,542
27o479
14,683
1,632

) 27,603
15,929
18,312
9,297
5,724
3,718
9,575

Payments
To Seven

-0-
16,098
3,984

12,912
15,468
9,612

57,756
48,287
14,414
26,673

12,755
18,214
21,655
10,274
10,314

-0-
6,266

Net Debt
Owed Seven

$18,606
6,930
51,743
62,156
51,546

113,629
123,415
102,606
102,875
77,834

92,682
90,397
87,054
86,077
81,487
85,206
88,516

New Debt
Owed Others

$1,000
4,073
1,707
7,100
9t963
1,941
6,403

800
5,833

268
1,240

2,608
1,859

953
1,101

289
1,130

325

Payments
To Others

$ -0-
-0-

1,135
2,938
2,200
2,783
6,802
8,342

988
-0-

3,974

1,317
2,500
-0-

1,552
101
724

2,054

Net Debt
Owed Others

$ 1,000
5,073
5,646
9.808
17,571
16,729
16,330
8,788

13,634
13,902
8,918

10,209
9,569

10,523
10,072
10,260
10,666
8,937
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New Debt Payments Not Debt New Debt Payments Net Debt
Month Owed Seven To Seven Owed Seven Owed Others To Others Owed Others

7/1-31/91 13,626 16,105 84,327 3,901 -0- 12,639
8/1-31/91 12v434 8,504 89,966 792 -0- 13,631
9/1-30/91 8523 9,189 89,300 631 3,684 10,578
10/1-31/91 3,292 1,215 91v377 585 280 10,883
11/1-30/91 85 -0- 91,463 211 -0- 11,095
12/1-31/91 485 -0- 91,949 6366 -0- 11,731
1/1-31/92 1,058 -0- 93,000 1,715 -0- 13,446
2/1-29/92 824 -0- 93,824 136 -0- 13,582
3/1-31/92 1,385 -0- 94,209 48 300 13,330
4/1-30/92 -0- -0- 94,209 -0- -0- 13,330
5/1-31/92 818 -0- 95,027 108 -0- 13,438
6/1-30/92 -0- -0- 95,027 -0- 364 13,074

During 1990 the RCC reported new debts owed the seven vendor

respondents totaling $311,123. Payments that year totaled

$217,959 for a payment rate of 70%. At the end of the year

$92,682 was owed these seven vendors. In the same year new debts

owed for services rendered by non-respondent vendors totaled

$42,936 and payments totaled $30,479, for payment rate of 71%.

New debt accumulated in 1991 as owed to the respondent vendors

totaled $101,000; when added to the amount carried over from 1990

debts totaled $193,682. Payments totaled $101,736 for a payment

rate of 53%. New debt owed non-respondent vendors that year came to

$12,413. A total of $10,209 in debts owed these latter vendors had

been carried over from 1990, bringing total debt in 1991 to $22,622.

Payments equaled $10,895, for a payment rate of 48%.

At the end of the contract period in October, 1991, the RCC's

total debts owed all vendors stood at $102,260. Of this figure

$91,377 was owed the respondent vendors. This included:

6. This amount was owed Miller/Roos.
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American Telephone Marketing Group - $20,955.00
Response Dynamics - 16,648.10
The Best Lists - 2,455.62
Mid-America Printing - 6,76S.16
American Graphics Design - 4,797.00
Fulfillment Management - 16,224.37
Direct Response Data - 19,r12.68

$91,377.95

By June, 1992 the amount owed these seven vendors had risen

to $95,027, or by only $3,890, a figure which would appear to

indicate that no significant new projects were undertaken after

October, 1991. Their respective shares were:

American Telephone Marketing Group - $20,955.00
Response Dynamics - 16,694.35
The Best Lists - 3,219.62
Mid-America Printing - 8,785.18
American Graphic Design - 4,797.00
Fulfillment Management Service - 18,298.87
Direct Response Data Management - 22,277.75

Total - $95,027.77

The amounts owed other vendors totaled $13,075.33. No payments

were made to any of these vendors in 1992 or 1993; thus, as of

November, 1993, all of the debts remained unchanged.

c. Vendors' Responses to Complaint

The vendors have stated that the agreement between the

Companies and the RCC was a "standard pre-printed agreement" and

that the fee charged was the "standard rate of $50.000 pr thousand

packages mailed." They go on to assert:

After about a year of standard direct mail prospect
package testing and remailings to active donors of
RCC, the Companies determined that the project did
not have the potential that the Companies
originally hoped. Based on the results of all work
performed by the Companies for RCC, the Companies
made a business decision to temporarily reduce the
level of mail volume until the political
fundraising climate improved.
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The fact that the RCC insisted upon eliminating certain

portions of the standard Response Dynamics contract regarding list

rental income and list co-ownership by that vendor is not

addressed by the vendors. Nor do they explain what appear to have

been extensions of credit well beyond a year.

C. ANALYSIS

As outlined above, the Commission's revised regulations

governing extensions of credit became effective as of June 27,

1990, thus changing somewhat for the post-June, 1990 period the

factors to be considered by the Commission in determining whether

or not a credit extension to a political committee results in a

corporate or excessive contribution. Guidance as to standards is

also to be found in advisory opinions which were issued both

before and after June 27, 1990, as well as in matters under review

on the public record as of that date and later.

1. Pre-June 27, 1990

a. Standards to be applied

The Couipsion regulations in force until mid-June, 1990

required anyone extending credit to a political committee to do so

for no greater length of time than was normal business or trade

practice, unless that person had made commercially reasonable

attempts to collect. Otherwise, a contribution would result.

(Former 11 C.F.R. 5 100.7(a)(4)). These earlier regulations

governing corporate activity also required that commercial vendors

extend credit only in the ordinary course of business and on terms

similar to those extended non-political clients. (Former C.F.R.

5 114.10.) Pre-June, 1990 advisory opinions which addressed
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extensions of credit for direct-mail fundraising and telephone

solicitations determined that so long as such extensions for

start-up costs were normal industry practice and ordinarily

extended by the particular vendor involved, they would not be
considered contributions. However, by late 1969 the Commission

was also emphasizing that agreements between vendors and political

committees should have built-in safeguards of the vendors'

financial interests. (AO 1989-21). This concern was restated in

AO 1990-1 issued on March 1, 1990.

b. Application to NSPAC and Companies

As stated above, in 1986 NSPAC entered into written

agreements with American Telephone Marketing Group, Washington

Intelligence Bureau, and Response Dynamics for telephone and

direct mail fundraising services. The three agreements provided

for payment upon receipt of invoices. The funds for such payments
were to come from an "Escrow Fund" into which proceeds from the

fundraising activities would be placed. None of these agreements

provided for advance payments by the committee. The agreement

with Response Dynamics also granted that vendor the right of

co-ownership of any list created pursuant to the agreement and the

right to use that list without charge.

i. The Contracts

The NSPAC agreement with Response Dynamics appears to have

been the vendor's standard form contract. The vendors state that

this agreement was "substantially identical to contracts executed

by all of the company's clients" and that payment was to be
"according to the Companies standard terms of payment." more
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specifically, the Response Dynamics agreement provided that this

vendor was to submit bills 'from time to tin** which were to be

paid "no later than on the due date stated therein.* if invoices

remained unpaid for more than thirty days past the due date,

Response Dynamics was authorized to use the Committeees list

rental income to pay outstanding invoices from itself and The Sest

Lists. The agreement did not contain provisions for the timing of

payments to other vendors to be selected by Response Dynamics, nor

for alternative sources of such payments.

The second and third written agreements supplied by the

respondents, both dated April 28, 1986, appear to have been

individually prepared. The letter of agreement with American

Telephone Marketing did not provide for the submission of invoices

on any specific schedule, but required payment no later than 30

days after the invoice date. invoices were to be paid directly

from the Escrow Fund. By comparison, the contract with the

Washington intelligence Bureau provided that the vendor was to

"render billings . . . by the 10th day of each month for services

rendered in the preceding month and payment shall be due no later

than thirty days from the date of such billing.' The amount of

compensation to be paid the Bureau was to be fixed by means of

another agreement.

The respondent vendors acknowledge that the contracts with

NSPAC 'required the Companies to take the risk that they would be

forced to write off a large debt if NSPAC became insolvent.'

There was, to be sure, some protection built into the contract

with Response Dynamics as follows:
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1. The Escrowee was to disburse returns to suppliers
before transferring funds to the committee.

2. The required payment by NSPAC of $25,000 as
liquidated damages if the agreement terminated
before the expiration date.

3. The right to list rental income if invoices were
outstanding for more than thirty days.

4. The right of the Agency to "direct all future
direct mail, telephone marketing or other returns
to an Escrow Account designated by the Agency" if
invoices due a creditor for services provided per
the agreement were unpaid ninety days after the
original invoice date. The Agency would have the
right to choose the signatory on the account.

5. "Unlimited use" without payment of any list generated
under the agreement.

NSPAC's agreement with Response Dynamics was open ended as to

the quantity of services to be performed within the five year

period of the contract. There was no specification of how many

direct mail programs were to be undertaken or what the size of

those programs would be.

ii. Execution

In their response in MUR 2638 dated July, 1988, the vendors

asserted that NSPAC was then current on its invoices and that no

debt was older than ninety days.
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iii. Vendor Saftquards

Another issue is whether the safeguards built into the

contract, even if adequate at the beginning of the contract

period, remained sufficient to protect the interests of the

vendors. By mid-1989, if not earlier, such protections of

Response Dynamic and American Telephone Marketing as were built

into their contracts with NSPAC, and any protection of, at least,

The Best Lists through the Response Dynamics contract, had become

grossly inadequate to cover the debts which had grown throughout

the life of the contracts. These protections did not begin to

cover these creditors with regard to any additional services

rendered after March, 1989 or so. The only actual amendment of

the Response Dynamics contract as debts mounted involved a

lowering of mailing list charges from $50.00 to $35.00 per

thousand, not additions to vendor safeguards. Nor is there any

evidence on the record to indicate that Mid-America Printing,

Fulfillment Management, Direct Response Data and American Graphic

Design were shielded at all and at any time from bearing fully the

financial risks involved in their shares of the NSPAC programs.

In summary, it is evident that the respondent vendors assumed all

of the risk of any and all additional extensions of credit at the

least after early 1989.

Further, it does not appear that the later extensions of

credit in 1989 and early 1990 were aimed solely at reducing the



debts owed creditors. In 1989 NSPAC made $12,150 in direct

contributions to candidates. These contributions wete made in

February ($500), Nay ($2,000), June ($1,000), July ($1,000),

September ($3,750), October ($1,800) and November ($2,100).

In addition, beginning in May, 1989, the funds which were

raised by NSPAC and not given out as contributions were used to

pay down debts owned non-respondent vendors to a greater extent

than they were used against the debts owed the respondent vendors.

As can be seen on the chart on page 9, in May of that year no

payments were made to any of the respondent vendors even though

debts owed these companies totaled more than $1,000,000, while

over $7,000 went to other companies to which a total of only about

$88,000 was owed. In June the seven companies received a total of

$2,820, while $32,817 went to others. In August no payments were

made to the seven companies while $9,000 went to other

non-respondent vendors. This pattern continued through the rest

of 1989 and the first half of 1990.

Beginning in 1989 the year-by-year payment rates also show

this favoritism toward the non-respondent vendors. In 1989 the

respondent vendors were paid at a rate of 14.9% versus 91.8% for

non-respondents. For the whole of 1990 the rate for respondent

vendors was 10.4% while that for non-respondent vendors was 63%;

the rates for the period of January-June, 1990 were 8% and 60%

respectively. Thus, it appears that both Response Dynamics and

NSPAC, as the authorizers of expenditures, favored vendors not

related to the former when reducing debts, indicating that

Response Dynamics and its affiliated companies were willing to
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carry the committee with regard to debts already owed by not

claiming equitable portions of committee receipts as their duet in

addition to permitting additions to those debts as described

above.

The vendors argue that their use of the mailing list

generated by the NSPAC program has more than made up for NSPAC's

failure to pay vendor charges in full. The contract provision

permitting this use did not, however, link such use and profits

derived therefrom to payments due on the contract itself. The

right to list use was stated in absolute form and therefore

represented a form of compensation over and above payments on

invoices for services rendered. Thus, the right to list use did

not constitute protection for the vendors against the comittee's

failure to make full payments of invoiced charges.

The extensions of credit made by the respondent vendors to

NSPAC between April, 1989 and June, 1990 did not meet the

Commission's requirements, and thus resulted in violations of

2 U.S.C. 5 441b by these vendors, including Response Dynamics,

Inc. in its own right, Response Dynamics, Inc. doing business

as American Graphic Design, and Response Dynamics, Inc. as the

surviving entity after merger with American Telephone Marketing

Group, Inc.

c. Application to RCC and Comanies

i. NSPAC Contract Experience

Knowledge derived from prior dealings with a customer was not

listed specifically in the regulations as a component of *ordinary

course of business" until the revision of those regulations in



June, 1990. Nevertheless, prior to that date such knowledge would

have been relevant to a vendor's decisions regarding whether or

not to extend credit.

The RCC registered as a political committee with the

Commission on December 5, 1989. The complainant in MUR 3638

asserts that certain individuals on the board of directors of the

RCC in large part were the same as those on the NSPAC board of

directors. The chairman of the RCC, Floyd G. Brown, was active as

a consultant with NSPAC in 1988. The principal vendors selected

to serve the RCC beginning in 1990 were the same as those against

which high levels of debt had been accumulated by NSPAC during the

period immediately preceding the RCC contract. Thus, as to the

RCC activity between December, 1989 and June 27, 1990, it is

appropriate to examine whether the solicitation failures of the

earlier organization in late 1988 and 1989 should have served as

warnings to the respondent vendors with regard to their dealings

with the RCC and, more fundamentally, to compare the provisions of

the contracts entered into by the two committees.

The principal activities undertaken by NSPAC after its

creation in 1986 were its independent expenditure program on

behalf of the presidential campaign of George Bush in 1988, plus,

to a lesser extent, programs in support of at least seven

candidates for the U.S. Senate in the same 1987-88 cycle; its

fundraising expenditures in 1989 and 1990 were for the most part

reported as being on behalf of the 1988 Bush campaign. The RCC,

on the other hand, was created to assist the senatorial campaigns

of Republican candidates in 1990. The $4,000 which the RCC
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contributed went to 1990 U.S. Senate candidates, not to the Bush

campaign or to other 1988 candidates.

Thus, there were differences in the candidates in support of

whom NSPAC and the RCC solicited contributions, with possible

implications for RCC optimism in early 1990 despite NSPAC's then

recent failures. Nevertheless, given the apparent overlaps in

leadership between NSPAC and the RCC, consideration as to the

creditworthiness of the RCC should have included the fundraising

difficulties which NSPAC, under that leadership, had begun to

suffer in late 1988. These difficulties continued into 1989 and

1990, compounded by new, but unsuccessful, attempts to raise

sufficient funds in January and February, September and December,

1989 and in January and February, 1990 to meet NSPAC debts. The

RCC began its solicitations in January or February, 1990; at that

time NSPAC was carrying over $1,000,000 in debt owed to the seven

vendors, as it had for the past year. Any creditor still involved

with NSPAC would have had ample reason to question whether its

*ordinary* course of business should include granting credit to

the new RCC.

ii. The Contract

The written agreement between Response Dynamics and the RCC

designated the former as the committee's agent in its relationship

with other vendors. As with the NSPAC contract, it is not clear

whether separate agreements were negotiated with other respondent

vendors, even though all had come into existence by November,

1989. The RCC agreement provided for payment of vendors upon

submission of invoices, with payment to come from an Escrow Fund
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consisting of funds received in response to solicitations. No

advance payments to vendors were required. Suppliers had first

call upon monies received, although, again as with the ESFAC

contract, it is not clear whether this applied to all vendors or

just the seven respondents. Further, if invoices were unpaid for

longer than ninety days, Response Dynamics could direct all future

receipts into an Escrow Account which it would designate and

against which its representative could make disbursements.

These RCC contract provisions appear to have been ones

contained in Response Dynamics' standard contract and to have been

designed to accord the vendors some measure of financial

protection. On the other hand, this contract was not nearly as

advantageous to the vendors as the one signed with NSPAC in that,

as stated above, RCC negotiated the deletion of a number of

provisions which would have given Response Dynamics rights to

income from list rentals as well as to co-ownership and use of any

list developed as a result of the contract. It also negotiated

out the standard cost of living increase provision.

There is no evidence in hand indicating that it was ordinary

business practice for Response Dynamics to agree to such

significant changes in its standard contract. The vendors have,

in fact, asserted that such provisions in the NSPAC contract with

Response Dynamics, especially the one permitting unlimited use by

that vendor of the list generated by the NSPAC program, have more

than made up for the shortfall in payments by NSPAC on that

earlier contract. Thus, with regard to the contract between the

RCC and Response Dynamics and its pre-June 20, 1990
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implementation, the principal question is whether the compensation

provisions of the contract as negotiated were in fact in the

ordinary course of the vendor's business.

2. Post-June 27. 1990

a. Standards to be Applied

The Commission's revised regulations with regard to both

corporate and non-corporate commercial vendors require that credit

be extended only in the ordinary course of the creditor's business

on terms "substantially similar" to those of extensions to

non-political debtors. 11 C.F.R. 5 116.3(a) and (b). Creditors

must make "commercially reasonable" attempts to collect.

11 C.F.R. 5 100.7(a)(4). "Ordinary course of business" is

expressly defined to include the vendor's own procedures and past

practice, prior experience with the particular debtor, and normal

industry practice. 11 C.F.R. S 116.3(c).

Advisory opinions concerning fundraising contracts issued by

the Commission after June, 1990 and before the end of NSPAC

activity in mid-1991 placed even more emphasis than earlier ones

upon the importance of advance payments to vendors and upon

assurances that the vendors would not be left bearing most of the

risk of a fundraising project. (See AO 1990-14 and AO 1990-19).

b. Application to NSPAC and Companies

The post-June 27, 1990 extensions of credit to NSPAC by the

respondent vendors took place under the original contracts signed

in 1986 and amended slightly in early 1989. By June, 1990 it was

clear that the debts owed by NSPAC to the seven vendors had not

only not been reduced, but had grown steadily since October, 1988.
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Yet these vendors continued to extend credit. of special interest

Is the new debt totaling $61,690 reported for February, 1991.

The vendors and USAC appear to have ignored at least two of

the elements of the definition of "ordinary course of business"

found in the new regulations, namely whether the vendor had

received prompt and full payment in the past from the same

committee and whether the credit extension "conformed to the usual

and normal practice of in the commercial vendor's trade or

industry." 11 C.F.R. 5 116.3(c)(3). Past practice with NSPAC

should by June, 1989 have alerted the vendors to the probability

that advances would not be recouped. Further, it seems highly

unlikely that further extension of credit under these

circumstances would have complied with "usual and normal" industry

practice when a client is so deeply in debt. Regarding the

Commission's warning against such vendors assuming most of the

risk of fundraising, it appears that the respondent vendors took

on all of the risk attendant to post-June, 1990 fundraising for

NSPAC.

Between July and September, 1990, NSPAC and Response Dynamics

appear to have continued to favor smaller vendors over the

respondent vendors when it came to dispensing receipts. As of

June 30 debts owed the seven vendors totaled $1,235,383. New

debts accumulated in July, August and September totaled $23,570,

bringing total debts owed during that period to $1,258,953.

Payments during this three month period totaled $31,684 for a

payment rate of 2.5%. By contrast, debts owed other vendors as of

June 30 totaled $20,464. Debts incurred over the next three
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months totaled $12,42S, bringing the total to $32,889. Payments

to non-respondent vendors during this period totaled $11,098, for

a payment rate of 34%. Beginning in October somewhat more

emphasis was placed upon directing receipts toward lowering the

debt owed the seven.

With regard to the entire contract period, the vendors stress

the profitability of their clients' dealings with NSPAC. They

assert that the "debt to total income ratio" for the NSPAC

"project" was "better than the Companies' average client debt to

total income ratio."

As stated above, the Commission in Advisory Opinion 1991-32

emphasized that losses suffered by a vendor "would raise a

rebuttable presumption that the company is not charging the usual

and normal charge .... " The reverse, however, is not

necessarily true; i.e., profit is not always sufficient proof that

services have been provided "in the ordinary course of business."

c. Application to RCC and Companies

As can be seen on the monthly summary of RCC debt above, the

amount of new debt owed the seven vendors by the RCC jumped

several fold in July and August, 1990, with net debt owed more

than doubling by the end of July from $51,546 to $113,629. It

appears that a new, larger round of solicitations took place at

that time, presumably in order to collect funds to pay the

vendors.

As of mid-1990 no contributions to candidates had been made

by the RCC. Nor does it appear that non-respondent vendors were

being favored in terms of payments. Thus, the issue is whether it
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was in the ordinary course of the vendors' own business to extend

more credit in order to recoup earlier losses, whether such

extensions are normal in the direct mail and telemarketing

industries, and whether the vendors' earlier experience with the

RCC should have signaled more caution. Given the information

presently available, it appears that the prior experience of the

respondent vendors under the RCC contract should have been enough

to render highly questionable further extensions of credit after

June, 1990.

D. DETERIMNATIONS

In light of the above evidence of special treatment accorded

NSPAC and the RCC by the respondent vendors, there is reason to

believe that: Response Dynamics, Inc. in its own right, Response

Dynamics, Inc. doing business as American Graphic Design, and

Response Dynamics as the surviving entity after merger with

American Telephone Marketing Group, Inc.; Direct Response Data

Management Service, Inc.; The Best Lists, Inc.; Mid-America

Printing Company, Inc.; and Fulfillment Management Services, Inc.

violated 2 U.S.C. 5 441b(a).
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Paul Z. Sullivan, Esquire
1225 I Street, NN
Washington, DC 20005

RE: MUR 3638
National Security Political
Action Committee

Elizabeth I. Fediay, as
treasurer

Dear Mr. Sullivan:

On October 8, 1992, the Federal Election Commission notified
your clients, the National Security Political Action Committee and
Elizabeth I. Fediay, as treasurer, of a complaint alleging
violations of certain sections of the Federal Election Campaign
Act of 1971, as amended ("the Act"). A copy of the complaint was
enclosed with that notification.

Upon further review of the allegations contained in the
complaint, and information supplied by your clients, the
Comission, on September 27, 1994, found that there is reason to
believe the Committee and Ms. Fediay, as treasurer, violated
2 U.S.C. $5 441b(a), 433(b)(2), 441a(f), and 434(c) provisions of
the Act. The Factual and Legal Analysis, which formed a basis for
the Commission's findings, is attached for your information.

You may submit any factual or legal materials that you
believe are relevant to the Commission's consideration of this
matter. Statements should be submitted under oath. All responses
to the enclosed Subpoena to Produce Documents and Order to Submit
Written Answers must be submitted to the General Counsel's Office
within 30 days of your receipt of this letter. Any additional
materials or statements you wish to submit should accompany the
response to the subpoena and order. In the absence of additional
information, the Commission may find probable cause to believe
that a violation has occurred and proceed with conciliation.

If your clients are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
5 111.18(d). Upon receipt of the request, the OfITTce of the
General Counsel will make recommendations to the Commission either
proposing an agreement in settlement of the matter or recommending
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declining that pre-probable cause conciliation be pursued. The
Office of the General Counsel may recommend that pre-probable
cause conciliation not be entered into at this time so that it may
complete its investigation of the matter. Further, the Commission
will not entertain requests for pre-probable cause conciliation
after briefs on probable cause have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause must
be demonstrated. In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.S.C. 55 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

If you have any questions, please contact Anne A.
Weissenborn, the senior attorney assigned to this matter, at
(202) 219-3400.

For the Commission,

or Potter
Chairman

Enclosures
Subpoena and Order
Factual and Legal Analysis



BEFORE TiE PEDERAL RL3TION COINSSIZOi

In the Matter of )
) NUN 3638
)

SUBPOENA TO PRODUCE DOC
ORDER TO SUMERT WRIT SWE

TO: National Security Political Action Committee
c/o Paul E. Sullivan, Esquire
1225 I Street, NW
Washington, DC 20005

Pursuant to 2 U.S.C. 5 437d(a)(1) and (3), and in furtherance

of its investigation in the above-captioned matter, the Federal

Election Commission hereby orders you to submit written answers to

the questions attached to this Order and subpoenas you to produce

the documents requested on the attachment to this Subpoena.

Legible copies which, where applicable, show both sides of the

documents may be substituted for originals.

Such answers must be submitted under oath and must be

forwarded to the Office of the General Counsel, Federal Election

Commission, 999 E Street, N.W., Washington, D.C. 20463, along

with the requested documents within 30 days of receipt of this

Order and Subpoena.
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WIBURFOR, the Chairman of the Federal Election Commission

has hereunto set his hand in Washington, D.C. on this

day of October, 1994.

For the Commission,

Trevor Potter
Chairman

ATTEST:

Secr ary to the Commission

Attachments
Interrogatories
Document Request
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INSTRUCTIONS

In answering these interrogatories and request for productionof documents, furnish all documents and other information, howeverobtained, including hearsay, that is in possession of, known by orotherwise available to you, including documents and informationappearing in your records.

Each answer is to be given separately and independently, andunless specifically stated in the particular discovery request, noanswer shall be given solely by reference either to another answeror to an exhibit attached to your response.

The response to each interrogatory propounded herein shallset forth separately the identification of each person capable offurnishing testimony concerning the response given, denotingseparately those individuals who provided informational,
documentary or other input, and those who assisted in drafting theinterrogatory response.

If you cannot answer the following interrogatories in fullafter exercising due diligence to secure the full information todo so, answer to the extent possible and indicate your inabilityto answer the remainder, stating whatever information or knowledgeyou have concerning the unanswered portion and detailing what youdid in attempting to secure the unknown information.

Should you claim a privilege with respect to any documents,communications, or other items about which information isrequested by any of the following interrogatories ani requests forproduction of documents, describe such items in sufficient detailto provide justification for the claim. Each claim of privilegemust specify in detail all the grounds on which it rests.

The following interrogatories and requests for production ofdocuments are continuing in nature so as to require you to filesupplementary responses or amendments during the course of thisinvestigation if you obtain further or different information priorto or during the pendency of this matter. Include in anysupplemental answers the date upon which and the manner in whichsuch further or different information came to your attention.

DEFINITIONS

For the purpose of these discovery requests, including theinstructions thereto, the terms listed below are defined asfollows:
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"You" shall mean the named respondent in this action to whoa
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof.

"The Companies" shall mean Response Dynamics, Inc., Direct
Response Data Management Service, Inc., American Telephone
Marketing Group, Inc., The Best Lists, Inc., American Graphic
Design, Mid-America Printing Company, Inc., and Fulfillment
Management Services, Inc.

"Persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership, committee,
association, corporation, or any other type of organization or
entity.

"Document" shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to exist.
The term document includes, but is not limited to books, letters,
contracts, notes, diaries, log sheets, records of telephone
cosmunications, transcripts, vouchers, accounting statements,
ledgers, checks, money orders or other commercial paper,
telegrams, telexes, pamphlets, circulars, leaflets, reports,
memoranda, correspondence, surveys, tabulations, audio and video
recordings, drawings, photographs, graphs, charts, diagrams,
lists, computer print-outs, and all other writings and other data
compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter of
the document, the location of the document, the number of pages
comprising the document.

"Identify" with respect to a person shall mean state the full
name, the most recent business and residence addresses and the
telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and request for the production of documents any
documents and materials which may otherwise be construed to be out
of their scope.
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INTRROG&TOE8

1. Produce all documents related to the negotiation of thecontract signed by the National Security Political ActionCommittee ("NSPAC") with Response Dynamics, Inc. on April 7, 1986.

2. Produce all documents related to the negotiation of the letterof agreement signed by NSPAC with the American Telephone Marketing
Group, Inc. ("ATMG") on April 28, 1986.

3. Identify the individuals who represented Response Dynamics in
the 1986 negotiations with NSPAC.

4. Identify the individuals who represented ATMG in the 1986
negotiations with NSPAC.

5. Identify the individuals who represented NSPAC in the 1986
negotiations with Response Dynamics.

6. Identify the individuals who represented NSPAC in the 1986
negotiations with ATMG.

7. Identify the individuals at each of the Companies who hadprimary responsibility for performance of the Response Dynamicscontract and the ATMG letter of agreement with NSPAC dated April 7
and April 28, 1986 respectively.

8. State whether Response Dynamics, "as the Agency," served asthe principal contractor for the contract with NSPAC dated
April 7, 1986.

9. State whether the letter of agreement with ATMG signed onApril 28, 1986 covered work to be performed pursuant to NSPAC's
contract with Response Dynamics dated April 7, 1986. If no,describe the project(s) anticipated by the letter of agreement.

10. Produce all contracts or letters of agreement entered into byNSPAC directly with each of the Companies besides Response
Dynamics and ATMG during the Companies' performance of NSPAC's
contract with Response Dynamics dated April 7, 1976.

11. Produce all written agreements entered into by Response
Dynamics on behalf of NSPAC with the other six Companies.
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13. For the period between October 1, 1988 and December 31, 1991,produce all documents related to decisions made by NSPAC and
the Companies to undertake new direct mail or telephone
solicitations pursuant to the contract with Response Dynamics
and the letter of agreement with ATMG dated April 7, 1986 and
April 28, 1986 respectively.

14. Identify the individuals who represented each of the Companies
in discussions and/or negotiations with NSPAC concerning the
direct mail and telemarketing projects carried out for NSPAC by
the Companies between October, 1988 and December 31, 1991,
pursuant to the contract with Response Dynamics and the letter ofagreement with ATMG dated April 7 and April 28, 1986 respectively.

15. Identify the individuals who represented NSPAC in discussions
and/or negotiations with the Companies concerning the direct mail
and telemarketing projects carried out by the Companies between
October, 1988 and December 31, 1991 pursuant to the contract
with Response Dynamics and the letter of agreement with NSPAC and
ATMG dated April 7 and April 28, 1986 respectively.

16. Provide a listing of all direct mail and telemarketing
projects carried out by the Companies for NSPAC between October 1.
1988 and December 31, 1991, together with the dates and costs of
each project.

17. Produce copies of all direct mail solicitations produced and
mailed pursuant to NSPAC's contract with Response Dynamics dated
April 7, 1986.

18. Produce copies of all telemarketing scripts used in
performance of NSPAC's contract and letter of agreement with
Response Dynamics and ATMG dated April 7, 1986 and December 31,
1991 respectively.

19. For the period between April 1, 1986 and December 31, 1991,
produce all invoices sent by the seven Companies to NSPAC.

20. For the period between April 1, 1986 and December 31, 1991,produce all invoices sent by the Washington Intelligence Bureau to
NSPAC.

21. Produce all documents related to procedures used for
authorization by Response Dynamics and NSPAC of payments tovendors by the Washington Intelligence Bureau from the Escrow Fund
established pursuant to Section 5(c) of the Response Dynamics
contract with NSPAC dated April 7, 1986. If there were
non-written procedures or practices, please describe in detail.
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23. Describe the policies and practices used by Response Dynamics
and the Washington Intelligence Bureau to determine at any
particular point in time which vendors were to receive payments
for services rendered to NSPAC pursuant to the contract with
Response Dynamics and the letter of agreement with ATMG dated
April 6, 1986 and April 26, 1986 respectively.

24. Describe the role played by NSPAC in determinations at any
particular point in time as to which vendors were to receive
payments for services rendered NSPAC pursuant to the contract with
Response Dynamics and the letter of agreement with ATMG dated
April 6, 1986 and April 26, 1986 respectively.

25. State whether funds advanced by Response Dynamics for postage,
telephone vendors and other fund raising services were always
reimbursed before proceeds from fundraising activities were
disbursed to NSPAC or to other vendors, pursuant to Section 5(f)
of the contract with NSPAC dated April 7, 1986. If no, list and
describe the instances in which such reimbursements were not made.

26. State how much of the debt presently owed Response Dynamics by
NSPAC is comprised of unreimbursed advances.

27. State whether an Escrow Account was ever established by
Response Dynamics, pursuant to Section 5(e) of the contract with
NSPAC dated April 7, 1986.

28. State whether payments to vendors for services rendered to
NSPAC pursuant to the contract with Response Dynamics dated
November 7, 1989 were made directly to each vendor or through
Response Dynamics.

29. Identify all individuals who took part in decisions leading to
the establishment of NSPAC.

30. Provide copies of NSPAC's original constitution and bylaws
and of any amendments thereto.

31. Provide copies of minutes of all meetings held in 1986 for
purposes of establishing NSPAC.

32. Identify by year(s) of service all members of NSPAC's Board of
Directors who have served between NSPAC's establishment and the
date of this Order.

33. identify by year(s) of service and office all officers of
NSPAC who have served between NSPAC's establishment and the date
of this Order
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34. Identify by year(s) of service and position all employees ofNSPAC who have served between NSPAC's establishment and the date
of this Order.

35. Provide copies of all correspondence between NSPAC and the
Republican Challengers Committee from September 1, 1989 to the
date of this Subpoena.

36. Provide copies of all correspondence between NSPAC and thePresidential Victory Committee from September 1, 1991 to the date
of this Subpoena.

37. List by date and amount any and all transfers of funds between
NSPAC and the Republican Challengers Committee.

38. List by date and amount any and all transfers of funds between
NSPAC and the Presidential Victory Committee.



FEDERAL ELECTION COMISSION

FACTUAL AND LEGAL ANALYSIS

RESPONDENT: National Security Political MUR: 3638
Action Committee

Elizabeth I. Fediay, as treasurer

I. GEERATION OF MATTER

This matter was generated by a complaint filed with the

Federal Election Commission by the Democratic National Committee

on October 5, 1992. See 2 U.S.C. S 437g(a)(l).

II. SUM4ARY OF ALLEGATIONS

The complaint in MUR 3638 alleges that the National Security

Political Action Committee ("NSPAC") has been extended

"commercially unreasonable" credit by seven vendor companies:

Response Dynamics, Inc., Direct Response Data Management Service,

Inc., American Telephone Marketing Group, Inc., The Best Lists,

Inc., American Graphic Design, Mid-America Printing Company, Inc.,

and Fulfillment Management Services, Inc. According to the

complaint and attached materials, these allegedly improper

extensions of credit began in 1988 in connection with direct mail

and telemarketing fundraising services performed for NSPAC by the

companies. The complainant alleges that credit extended to NSPAC

"has not been extended in the ordinary course of business and the

terms are not subst3ntially similar to extensions of credit to

nonpolitical debtors that are of similar risk and size of

obligation." Further, the complaint alleges that "the Vendors

have failed to make a commercially reasonable attempt to collect
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the debts from NSPAC." The complaint concludes that NSPAC has

accepted illegal contributions from the vendors.

III. FACTUAL AND LMG ANALYSIS

A. IN3ROOUCTION AND RACKGOUND

The principal issue addressed in this Analysis is whether

NASPAC violated 2 U.S.C. s 441b by accepting in-kind contributions

in the form of extensions of credit outside the ordinary course of

business. The Analysis also addresses other issues involving

affiliation, excessive contributions, and reporting problems.

1. NSPAC

NSPAC filed a Statement of Organization with the Commission

on April 24, 1986. Elizabeth I. Fediay was reported to be the

secretary/treasurer and the committee's address as 3200 Morrison

St., NW, Washington, DC. According to a portion of the Almanac of

Federal PACs: 1990 attached to the complaint, NSPAC's advisory

board included retired Admiral Thomas Moorer, retired Rear Admiral

C.A. "Mack" Hill, and former United States Senator Jeremiah

Denton.

According to sworn affidavits submitted in MUR 3069, Floyd G.

Brown was one of the principal individuals involved with the NSPAC

media program in 1988 in support of the candidacy of George Bush.1

In MUR 3556 the complainant submitted a videotape allegedly

distributed to potential contributors to the Presidential Victory

1. Others included Elizabeth Fediay, Larry McCarthy, Craig
Shirley, and Anthony rabrizio.
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Committee in 1992 in which Mr. Brown indicated that he had been

the *political director" of MSPAC in 1988.

MSPACts first report, the 1986 June Monthly, shoved

$30,720.76 in contributions received, $2,809.72 in operating

expenditures for salary payments and postage, and a debt of

$43,3112.15 owed American Telephone marketing Group. In June 1986

the committee incurred another $3,628.37 in debts owed American

Telephone Marketing Group, but also made $26,467.50 in payments to

this vendor. The committee began making payments to Response

Dynamics in July, 1986, and incurred debts owed The Best Lists

beginning in August of that year. Mid-America Printing became a

creditor as of March, 1987, as did American Graphic Design in

July, Fulfillment Management in August and Direct Response Data

management Service in September, 1987. One or more of these seven

companies continued to provide services and/or to submit invoices

to NSPAC until June, 1991, and debts owed by this committee to

these vendors continued to accumulate. As of the end of June,

1991, remaining aggregated debts owed these seven corporations by

NSPAC totaled $1,268,939.19, while reported cash on hand came to

$78.79.

2. Republican Challengers Committee

The Republican Challengers Committee filed its Statement of

Organization with the Commission on December 5, 1989. Its

reported address was 1615 L Street, NW, Washington, DC, although

the named custodian of records and treasurer was Robert E.

Miller, Jr., 1200 Third Ave., San Diego, California. George Mason

Bank in Fairfax, Virginia was listed as the committee's
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depository. On April 27, 1992, the RCC informed the Commission

that its address had changed to 450 "A" Street, San Diego. As of

the committee's 1993 November Monthly Report, Mr. Miller was still

the treasurer.

According to an article published in the July 21, 1990 issue

of the National Journal, which is attached to the complaint in

MUR 3638, the RCC was "established" by Floyd Brown who has served

as its chairman. In his sworn affidavit in MUR 3578 Mr. Brown has

confirmed that he is the chairman of the RCC. The National

Journal article also stated that "five members of the RCC board of

directors are professional consultants and most [unnamed) were

involved with NSPAC."

The RCC's third report of contributions and expenditures, the

1990 February Monthly Report, showed contributions received

totaling $1,495, $253 in expenditures, and $23,199.26 in debts

owed, all but $1,000 of the latter having been incurred during

January. The reported creditors included:

Response Dynamics, Inc. - $13,229.15
Best Lists, Inc. - 3,371.26
American Graphics Design - 1,520.50
Direct Response Data Management - 4.86

Mid-America Printing and Fulfillment Management were reported

as additional creditors as of March and April, 1990. American

Telephone Marketing Group became a creditor in July, 1990.

3. The Companies

According to information received by the Commission in the

context of MUR 2638 and to the response submitted on behalf of

all of the companies involved in the present matter, Response
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Dynamics, American Telephone Marketing Group, The Best Lists,

Fulfillment Management Services, Direct Response Data Management,

Rid-America Printing, and American Graphic Design were all

founded, and are still owned, by David A. Kunko and Ronald Kanfer.

Mr. Kunko is responsible for business and accounting functions,

and Mr. Kanfer for creative matters.

Response Dynamics was incorporated in March, 1981 and The

Best Lists in November of the same year. The year of American

Telephone Marketing Group's incorporation was 1983; this

corporation is no longer active, having merged with Response

Dynamics in 1990 with Response Dynamics the surviving entity.

Mid-America Printing's date of incorporation was December 29,

1986, while Fulfillment Management Service and Direct Response

Data Management Service were both incorporated on June 19, 1987.

According to information provided in the context of MUR 2638,

American Graphic Design is a division of Response Dynamics. For

purposes of this Analysis, American Graphic Design will be treated

as a separate entity. The same is true with regard to American

Telephone Marketing Group.

The Companies together perform direct mail, telemarketing,

mailing list brokerage, letter production, filing, printing and

inserting services. An eighth entity, Washington Intelligence

Bureau, which is assertedly not affiliated with the respondent

companies, has served as the escrow agent for contributions

received as a result of solicitations undertaken on behalf of the

Companies' clients.
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1. Tbo Law

The Act prohibits any corporation from making a contribution

or expenditure in connection with any federal election, and any

committee from accepting such a prohibited contribution. 2 U.s.C.

S 441b(a).

Prior to June, 1990, the Commission's regulations included

within the definition of "contribution" extensions of credit to

political committees if the extensions were for a "period of time

beyond normal business or trade practice unless the creditor . .

made a commercially reasonable attempt to collect the debt."

Former 11 C.F.R. S 100.7(a)(4). Corporations were permitted to

extend such credit if it were done in the corporation's ordinary

course of business "and the terms [were] substantially similar to

extensions made to non-political debtors which [were] of similar

risk and size of obligation." Former 11 C.F.R. 5 114.10.

These earlier regulations at Section 100.7 focused in large

part upon the duration of extensions of credit. The Commission's

revision of this section, which went into effect on June 27, 1990,

went beyond the earlier emphasis upon timing to broader emphases

upon the "ordinary course of business" and upon comparisons with

treatment of non-political clients like those set out at former

11 C.F.R. S 114.10. Present 11 C.F.R. S 100.7(a)(4).

Further, the new regulations incorporated former Section

114.10 into a new 11 C.F.R. S 116.3. This new provision permits

both unincorporated and incorporated commercial vendors to extend

credit, provided that this is done "in the ordinary course of the
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corporation's business and the terms are substantially similar to

extensions of credit to nonpolitical debtors that are of similar

risk and sixe of obligation." 11 C.F.R. 1 116.3(a) and (b). This

new section also spells out the following factors to be considered

in the Coaission's analysis of whether a vendor has extended

credit in its "ordinary course of business": (1) whether the

vendor followed its own established procedures and past practice;

(2) whether the vendor had received prompt and full payment in the

past from the same candidate or committee; and (3) "[wjhether the

extension of credit conformed to the usual and normal practice in

the commercial vendor's trade or industry." 11 C.F.R. 5 116.3(c)

2. NSPAC/Vendor Relationships

a. Terms of Contracts

NSPAC entered into contracts with two of the three

then-existing vendor corporations in April, 1986. 2 First, on

April 7, NSPAC signed a 5-year contract with Response Dynamics, as

"the Agency," for carrying out a direct response fundraising

program. The contract, which appears to have been the vendor's

then standard, printed agreement, stated that: Response Dynamics

would provide all layouts and copy for a NSPAC direct mail

program; coordinate and develop the program; make arrangements

with advertising media; and "negotiate and enter into agreements

on behalf of the Client for any special material and talent

required and for all photography, models, special effects,

2. Based upon incorporation dates, the only three such
corporations in operation in early 1986 were Response Dynamics,
The Best Lists and American Telephone Marketing Group.
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layoutst artworks printing and any necessary technical material

for use in the direct response fundraising and advertising

program." Response Dynamics was given the authority to select all

vendors of such materials and services.

The contract further provided that Response Dynamics was to

be reimbursed for all advertising costs and expenditures and for

*the costs of packaging, shipping, taxes and duties, and telephone

calls and telegrams incurred in connection with the performance of

the Agreement.* The company's compensation was to be $50 for each

thousand fundraising packages processed for mailing, 25% of the

costs of telephone solicitations, $2.00 per name for individually

typed mailings to donors of $50 or more, and commissions of 20% of

the standard list rental charges and/or exchanges made directly to

organizations and of 40% of list rentals made to brokers or

agencies. The Best Lists was designated as an agent of Response

Dynamics for the last purpose. The contract also provided for a

yearly cost of living increase.

All solicitation returns were to be sent to "an independent

third party" (Washington Intelligence Bureau) which would tabulate

all returns, deposit the contributions into an "Escrow Fund," and

make disbursements to the "direct mail suppliers" for bills

outstanding before funds were transferred to NSPAC.3 The

approvals of Response Dynamics and NSPAC were required for such

disbursements. List rental receipts and commissions were to be

3. Given the apparent non-existence in April, 1986 of four of
the vendors later related to Response Dynamics, it is not clear
from the language of the Response Dynamics/NSPAC agreement exactly
what entities were covered by "direct mail suppliers.*



-9-

placed In a separate bank account for use in paying commissions

and list rental fees.

The contract provided that Response Dynamics was to render

periodic billings which were to be paid "no later than on the due

date stated therein." If invoices from Response Dynamics or Beat

Lists were thirty days or more past due, Response Dynamics was

authorized to have list rental income applied to those invoices.

The agreement also contained the provision that *if invoices due a

creditor(s) for services provided under this Agreement (including

the Agency), remains [sic) unpaid ninety (90) or more days past

the original invoice date, the Agency shall have the right to

direct all future direct mail, telephone marketing or other

returns to an Escrow Account designated by the Agency for the

purpose of tabulation, deposit and disbursement to the

creditor(s)." Disbursements from the Escrow Account would be per

the signature of an Agency representative. Further, the agreement

stated that *any funds advanced by the Agency for postage,

telephone vendors and other direct response fund raising services

or materials shall be immediately reimbursed the Agency before any

returns are disbursed to the [committee] and/or other parties."

in recognition of costs to be incurred by Response Dynamics

in developing the program, NSPAC agreed to pay the company $25,000

as liquidated damages for termination of the agreement prior to

its expiration date. Upon termination of the agreement, all

property and material produced by Response Dynamics was to be

considered its property until final payment was made. NSPAC
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acknowledged the ownership by Response Dynamics of layouts, copy

and artwork, and its co-ownership of any and all lists created

pursuant to the agreement. Response Dynamics was to be entitled

to unlimited use of such lists during and subsequent to the

agreement, with no 'payment of any nature whatsoever by the Agency

to the Client.'

On April 28, 1986, NSPAC entered into a separate letter of

agreement with the American Telephone Marketing Group ("ATMG'),

another of the seven vendor respondents, for telephone fundraising

services, and into a three-party contract with the Washington

Intelligence Bureau and ATMG for the provision of escrow services.

The letter of agreement with ATMG provided that: the vendor would

*perform the telemarketing services at the rate of $37 per

communicator hour; computer letters or mailgrams would be sent to

all pledges at the option of ATMG for a cost of $1.50 per message

or $3.00 per mailgram; "chase" letters could be sent to

unproductive pledges at a cost of $1.10 per letter; The Best Lists

would serve as agent of both ATMG and NSPAC in acquiring calling

lists, and a third party "Escrowee" would be employed to tabulate

returns, deposit funds in an "Escrow Fund" and disburse returns to

suppliers before transferring funds to NSPAC.

The three-party contract signed by NSPAC, ATMG, and the

Washington Intelligence Bureau stated that: the Bureau would

receive returns from the telephone fund raising program; NSPAC and

ATMG would %mutually" present to the Bureau invoices of creditors,
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Month

8/1-31/
9/1-30/
10/1-
19/88

including their own, for payment by the Bureau; the Bureau would

present bills for its services by the 10th of each month for which

payment would be due within thirty days; and the Bureau could pay

itself without authorisation if such payment authorization had not

been received by the due date. Compensation terms were to be

fixed in a separate agreement.

No contracts or letters of agreement have been supplied with

regard to the participation of Direct Response Data Management

Service, The Best Lists, American Graphic Design, Mid-America

Printing Company and Fulfillment Management Services in the NSPAC

program. Based upon the Response Dynamics contract and NSPAC's

reports, it appears that these companies dealt with NSPAC through

Response Dynamics, issued their own invoices and were paid by

means of separate checks; however, the terms of payment and other

details are not presently available.

b. Uxecution - Debts Incurred and Payments Made

Based upon NSPAC reports, between August 1, 1988 and June,

1991 the patterns of new debt incurred, payments made and net debt

outstanding as regards the seven vendor respondents and,

separately, other vendors, were as follows:

New Debt Payments Net Debt New Debt Payments Net Deb
Owed Seven To Seven Owed Seven Owed Others To Others Owed Oth

88 $950,830 $429,533 $1,445,421 $172,124 $151,421 $293,55
38 940,328 860,981 1,524,798 219,569 235,621 349,50

475,546 767,851 1,232,492 274,788 236,936 387,35

t
ers

7
5

7



10/20-
11/28/88
11/29-
12/31/88
1/1-31/89
2/1-28/89
3/1-31/89
4/1-30/89
5/1-31/89
6/1-30/89
7/1-31/89
8/1-31/89
9/1-30/89
10/1-31/89
11/1-30/89
12/1-31/89

.O 1/1-31/90
2/1-28/90

'C 3/1-31/90
4/1-30/90
5/1-31/90

IBM. 6/1-30/90
7/1-31/90

N. 8/1-31/90
9/1-30/90
10/1-17/90
10/18-
11/28/90

20,729
80,090
24,000
43,645
10,600

-0-
2,820

20,040
-0-
1,686

520
4,921
24,058
44,373
21,825
12,919
5,000

10,929
9,203
16,388
10,518
4,778
3,481

5,938

-12-

month

87,5225
69,138
59,590
64,716
19,992
16,638
36,726
39,123
15,883
38,838
13,756
8,088

53,388
32,635
37,085
8,407
18,831
10,011
21,151
7,569
10,792
5,209
6,543

14,574

New Debt
Owed Seven

payments
To Seven

Net Debt
Owed Seven

902,0164

987,115
976,162

1,011,758
1,032,868
1,042,138
1,058,800
1,092,683
1,112,753
1,128,636
1,165,774
1,174,017
1,182,182
1,211,512
1,199,774
1,215,034
1,210,522
1,224,353
1,223,434
1,235,383
1,226,564
1,226,841
1,227,269
1,230,330

1,239,276

New Debt
Owed Others

229,032 507,470

PaymentsTo Others

384,642

118.103
2,510
8,677

27,550
5,777
7,056
33,317
19,049
9,003
14,600
8,360
2,460
8,636
8,284
1,704
2,348

870
5,386
2,936
4,074
5,840
1,184
-0-

3,830

Net DebtOwed Others

121,035

46,312
30,171
13,752
27,835
13,800
15,285
2,877
4,832
4,349
4,160
3,584
5,008
2,059
5,877
8,733
1,993
2,062
2,991
1,116
8,194

848
3,383

709

1,656

4. Due to discrepancies between figures in the Committee's 1988

pre-election reports for debts owed at 
the end of the October 1-19

period and and those in its 1988 post-election report for

outstanding balances at the beginning 
of the October 20 -

November 28 period, this total is not consistent with that which

would result using the $1,232,016 amount 
at the end of the

preceding period. The Committee's report covering the October

1-19 period was apparently never amended as 
to debts owed, making

it impossible to account for the approximately 
$50,000 difference.

($1,232,492 + $229,032 - $507.470 - $954,054).

5. Certain figures have been indicated in bold type 
for

emphasis.

6. One debt of $200 disappeared from the 
Committee's reports

between September and October. No expenditure related to this

debt was reported.

7. $5,000 of this figure represents new debt owed 
Wunder, Ryan,

Cannon & Thelan for legal services.

103,704
31,914
59,575
64,649
64,934
72,958
81,173
50,741
36,724
32,070
21,6306
16,654
19,203
12,656
16,813
23,842
23,488
24,680
22,284
20,464
24,584
19,592
21,790
22,500

20,327
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Month

11/29-
12/31/9

1/1-31/9
2/1-2S/9
3/1-31/9
4/1-30/9
5/1-31/9
6/1-30/9

New Debt
Owed Seven

Payments
To Seven

Net Debt
Owed Seven

New Debt
Owed Others

Payments Net Debt
To Others Owed Others

0 10,836 377 1,249,774 6,978 626 26j61
1 4,562 5,159 1,249,179 1,189 1,833 26,0
1 61,890 45,563 1,265,510 1,089 2,431 24v6
1 17,670 10,400 1,272,777 1,488 1,234 24,9
1 4,336 8,000 1,269,113 -0- -0- 24t9
1 1,326 1,500 1,268,939 785 -0- 25,7
1 -0- -0- 1,268,939 -0- 1,807 23,9

At the end of July, 1988, debt owed all seven vendors totale

$874,125. Reported new debt incurred between August 1 and

December 30 totaled $2,683,258, which, when combined with the

carry-over from July, brought the debt total for the latter part

of 1988 to $3,557,383. Reported payments from August through

December came to $2,586,564, for a payment rate of 73%.

By the end of 1988, NSPAC's total reported debts owed all

vendors stood at $1,019,028. The seven named vendors' respective

shares were:

10
35
?3
46
46
32
24

d

American Telephone Marketing Group- $167,761.75
Response Dynamics - 501,641.86
The Best Lists - 120,689.69
Mid-America Printing - 4,521.10
American Graphic Design - 3,766.65
Fulfillment Management Service - 129,927.45
Direct Response Data Management - 58,806.91

Total - $987,115.41

Debts owed other vendors at the end of that year totaled $31,914.

During 1989 NSPAC reported new debts totaling $435,876 owed

the seven vendors, bringing total debts owed these vendors that

year to $1,422,991. Payments to these creditors totaled

$212,384.04, for a payment rate of 14.9%. By the end of the year

NSPAC owed $1,211,512 to the seven vendors. In that same year new

debts owed by NSPAC to vendors other than the seven totaled
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$127,907, which, when combined with debts carried over from 1968,

brought total indebtedness that year to $160,021. Payments to

these other vendors can* to $146,970 for a payment rate of 91.6%.

and lef t only about $12,650 owed to f ive non-respondent vendors as

of December 31.

In 1990 debts owed the seven vendors continued to rise. mew

debts due these vendors that year totaled $183,646. when combined

with those carried over from 1989, debts owed during 1990 totaled

$1,395,158. Payments totaled only $145,734, for a payment rate of

10.4% and left $1,249,774 owing at the end of the year. During

the same year reported new debts owed other vendors totaled

$46,251.68. Combined with those carried over, such debts in 1990

totaled $58,901. Payments to these same vendors totaled

$37,087.50, for a payment rate of 63% and left $26,680 owed at the

end of the year.

In 1991 new debts owed the seven vendors totaled $89,786.32,

of which $61,890.52 was incurred in February. Carry-over plus new

debt equaled $1,339,560. Payments to these vendors in 1991

totaled $70,622.44, for a payment rate of 5%. Debt owed the

other three remaining vendors increased by $4,552.28 in 1991, on

top of the $26,680 from 1990, for a total of $31,232. Payments to

the same vendors totaled $7,307.69, resulting in a payment rate of

23% and leaving total debt of $23,924. Of the last amount $21,791

was owed for legal fees.

By the end of June, 1991, debts owed the seven vendors had

reached $1,268,939.19 where they have remained. This total is

divided as follows:
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American Telephone Marketing Group - $ 340,562.40

Response Dynamics - 413,702.78

The Best Lists - 116,072.15

Rid-America Printing - 54,252.25

American Graphic Design - 12,957.03

Fulfillment Management Service 248,071.62

Direct Response Data Management - 83,321.55

Total - $1,268,939.19

As of December 31, 1993 total debts owed by NSPAC stood at

$1,294,152.97, including the above-cited $1,268,939.19 owed the

seven vendors, plus $1,029.37 owed Washington Intelligence 
Bureau

for "mail processing and caging," $1,103.82 owed Saturn

Corporation for "computer services," and $23,080 owed Wunder,

Ryan, Cannon & Thelan for "legal fees."

c. Response to Complaint

NSPAC argues that "[tihe contract executed by NSPAC with

[Response Dynamics ("RDI")J was the standard contract, as

presented by RDI, represented to be utilized for all of RDI's

political clients." This response also states:

At no time preceding 1989, did NSPAC seek to

negotiate any special provisions in the contract

nor was any extraordinary provision made in the
contract ....

In February of 1989, the sole amendment to that

contract was agreed to between NSPAC and RDI

.. That single amendment to the April, 1986

contract amended [paragraph]4(A) to reduce the

mailing list charges from $50.00 per thousand to

$35.00 per thousand.

NSPAC states that the purpose of this amendment was to permit

that committee to generate more revenue through more sail for

purpose of paying its debts. "virtually all net proceeds

NSPAC received from that point forward were for purposes of

debt retirement not new contributions or projects."
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In its analysis NSPAC emphasizes that the contract between

Response Dynamics and NSPAC was entered into before the

proaulgation in 1990 of the Comission's present regulations

governing extensions of credit by corporations. It is argued that

the regulations in effect in 1986 required that credit be extended

"in the ordinary course of the corporation's business" and that

"it was NSPAC's understanding that the contract that was being

tendered to it for services by RDI was the contract used by RDI in

the ordinary course of its business and therefore, no inordinate

credit extension was provided to NSPAC."
8

Regarding the accumulation of debt owed the vendors by NSPAC,

the response states:

NSPAC's attempts subsequent to the 1988 election to
continue fundraising for purposes of retiring the
1988 debt were a substantial cause for the debt
incurred as represented by the present NSPAC FEC
report. This on its face, demonstrates NSPAC's
attempt to conduct ongoing fundraising efforts in
an attempt to reduce or retire the debt. An
analysis of those reports during the last quarter
of 1988 and 1989 will demonstrate that these
efforts concluded in a net loss to NSPAC. It was
for that very reason that NSPAC has elected to
cease all attempts at direct mail fundraising
because it merely was adding to the outstanding
debt rather than netting out funds which could be
used to retire the debt.

NSPAC urges that the Commission "bifurcate" its analysis,

looking first to the original extension of credit and then to

NSPAC's attempts to retire the debt owed the respondent vendors.

As stated above, it is argued that the original extension was "an

8. Counsel refers to regulations "revised as of July 1, 1987."
This is apparently a mis-typed reference to the Commission's 1977
regulations.
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armus length standard business fundraising contract." Regarding

retirement of th. debt, respondents argue that continuous efforts

vere &ade until "it was evident that it was a net loss

proposition." The committee also states,

[nor purposes of this Complaint, the present debt
is not an issue, and should neither be addressed
nor should it impact upon the Commission's
determination for dismissing the allegations in the
Complaint. Those determinations will be properly
undertaken at such time that HSPAC seeks, if ever,
a debt forgiveness or settlement agreement with
RDI. Under the present regulations, the Commission
is well aware that debt settlements or debt
forgiveness must come before the Commission for its
approval.

The response concludes by asking that the Commission find that "no

improper extension of credit was made by RDI to NSPAC and

therefore, no violations of the Act occurred."

d. Analysis

As outlined above, the Commission's revised regulations

governing extensions of credit became effective as of June 27,

1990, thus changing somewhat for the post-June, 1990 period the

factors to be considered by the Commission in determining whether

or not a credit extension to a political committee results in a

corporate or excessive contribution. Guidance as to standards is

also to be found in advisory opinions which were issued both

before and after June 27, 1990, as well as in matters under review

on the public record as of that date and later.



-IS-

1. Pre-lue 27, 1990

(a). Stsards to be applied

The Commission regulations in force until mid-June, 1990

required anyone extending credit to a political committee to do so

for no greater length of time than was normal business or trade

practice, unless that person had made commercially reasonable

attempts to collect. Otherwise, a contribution would result.

(Former 11 C.F.R. S 100.7(a)(4)). These earlier regulations

governing corporate activity also required that commercial vendors

extend credit only in the ordinary course of business and on terms

similar to those extended non-political clients. (Former C.F.R.

S 114.10.) Pre-June, 1990 advisory opinions which addressed

extensions of credit for direct-mail fundraising and telephone

solicitations determined that so long as such extensions for

start-up costs were normal industry practice and ordinarily

extended by the particular vendor involved, they would not be

considered contributions. However, by late 1989 the Commission

was also emphasizing that agreements between vendors and political

committees should have built-in safeguards of the vendors'

financial interests. (AO 1989-21). This concern was restated in

AO 1990-1 issued on March 1, 1990.

(b). Application to NSPAC and Companies

As stated above, in 1986 NSPAC entered into written

agreements with American Telephone Marketing Group, Washington

Intelligence Bureau, and Response Dynamics for telephone and

direct mail fundraising services. The three agreements provided

for payment upon receipt of invoices. The funds for such payments
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were to come from an *Escrow Fund" into which proceeds from the

fundraising activities would be placed. None of these agreements

provided for advance payments by the committee. The agreement

with Response Dynamics also granted that vendor the right of

co-ownership of any list created pursuant to the agreement and the

right to use that list without charge.

(1). The Contracts

The NSPAC agreement with Response Dynamics appears to have

been the vendor's standard form contract. The Response Dynamics

agreement provided that this vendor was to submit bills "from time

to time" which were to be paid "no later than on the due date

stated therein." If invoices remained unpaid for more than thirty

days past the due date, Response Dynamics was authorized to use

the Committee's list rental income to pay outstanding invoices

from itself and The Best Lists. The agreement did not contain

provisions for the timing of payments to other vendors to be

selected by Response Dynamics, nor for alternative sources of such

payments.

The second and third written agreements supplied by the

respondents, both dated April 28, 1986, appear to have been

individually prepared. The letter of agreement with American

Telephone Marketing did not provide for the submission of invoices

on any specific schedule, but required payment no later than 30

days after the invoice date. Invoices were to be paid directly

from the Escrow Fund. By comparison, the contract with the

Washington Intelligence Bureau provided that the vendor was to

'render billings . . . by the 10th day of each month for services
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tendered in the preceding month and payment shall be due no later

than thirty days from the date of such billing.* The amount of

compensation to be paid the bureau vas to be fixed by means of

another agreement.

There was some protection built into the contract with

Response Dynamics as follows:

1. The Escrowee was to disburse returns to suppliers

before transferring funds to the committee.

2. The required payment by NSPAC of $25,000 as
liquidated damages if the agreement terminated
before the termination date.

3. The right to list rental income if invoices were
outstanding for more than thirty days.

4. The right of the Agency to "direct all future
direct mail, telephone marketing or other returns
to an Escrow Account designated by the Agency" if
invoices due a creditor for services provided per
the agreement were unpaid ninety days after the
original invoice date. The Agency would have the
right to choose the signatory on the account.

NSPAC's agreement with Response Dynamics was open ended as to

the quantity of services to be performed within the five year

period of the contract. There was no specification of how many

direct mail programs were to be undertaken or what the size of

those programs would be.

(2). Execution

In their response in MUR 2638 dated July, 1988, the vendors

asserted that NSPAC was then current on its invoices and that no

debt was older than ninety days.
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(3). Vendor Safeguards

Another issue is whether the safeguards built into the

contract, even if adequate at the beginning of the contract

period, remained sufficient to protect the interests of the

vendors. By 3id-1989, if not earlier, such protections of

Response Dynamic and American Telephone Marketing as were built

into their contracts with NSPAC, and any protection of, at least,

The Best Lists through the Response Dynamics contract, had become

grossly inadequate to cover the debts which had grown throughout

the life of the contracts. These protections did not begin to

cover these creditors with regard to any additional services
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rendered after March, 1989 or so. The only actual amendment of

the Response Dynamics contract as debts mounted involved a

lovering of meiling list charges from $50.00 to $35.00 per

thousand, not additions to vendor safeguards. Nor is there any

evidence on the record to indicate that Kid-America Printing,

Fulfillment Management* Direct Response Data and American Graphic

Design were shielded at all and at any time from bearing fully the

financial risks involved in their shares of the NSPAC programs.

in summary, it is evident that the seven vendors assumed all of

the risk of any and all additional extensions of credit at the

least after early 1989.

Further, it does not appear that the later extensions of

credit in 1989 and early 1990 were aimed solely at reducing the

debts owed creditors. In 1989 NSPAC made $12,150 in direct

contributions to candidates. These contributions were made in

February ($500), May ($2,000), June ($1,000), July ($1,000),

September ($3,750), October ($1,800) and November ($2,100).

In addition, beginning in may, 1989, the funds which were

raised by NSPAC and not given out as contributions were used to

pay down debts owned non-respondent vendors to a greater extent

than they were used against the debts owed the respondent vendors.

As can be seen on the chart on page 29, in May of that year no

payments were made to any of the respondent vendors even though

debts owed these companies totaled more than $1,000,000, while

over $7,000 went to other companies to which a total of only about

$88,000 was owed. in June the seven companies received a total of

$2,820, while $32,817 went to others. In August no payments were
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made to the seven companies while $9,000 went to other

non-respondent vendors. This pattern continued through the rest

of 1989 and the first half of 1990.

Beginning in 1989 the year-by-year payment rates also show

this favoritism toward the non-respondent vendors. In 1989 the

vendors were paid at a rate of 14.9% versus 91.8% for

non-respondents. For the whole of 1990 the rate for the seven

vendors was 10.4% while that for non-respondent vendors was 63%;

the rates for the period of January-June, 1990 were 8% and 60%

respectively. Thus, it appears that both Response Dynamics and

NSPAC, as the authorizers of expenditures, favored vendors not

related to the former when reducing debts, indicating that

Response Dynamics and its affiliated companies were willing to

carry the committee with regard to debts already owed by not

claiming equitable portions of committee receipts as their due, in

addition to permitting additions to those debts as described

above.

The contract provision permitting the use by Response

Dynamics of any list generated under the contract did not link

such use and profits derived therefrom to payments due on the

contract itself. The right to list use was stated in absolute

form and therefore represented a form of compensation over and

above payments on invoices for services rendered. Thus, the right

to list use did not constitute protection for the vendors against

the committee's failure to make full payments of invoiced

charges.
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The extensions of credit made by the seven vendors to NSPAC

between April, 1989 and June. 1990 did not meet the Commission's

requirements, and thus resulted in violations of 2 U.S.C. I 441b

by NSPAC.

ii. Post-June 27, 1990

(1). Standards to be Applied

The Commission's revised regulations with regard to both

corporate and non-corporate commercial vendors require that credit

be extended only in the ordinary course of the creditor's business

on terms *substantially similar" to those of extensions to

non-political debtors. 11 C.F.R. 5 116.3(a) and (b). Creditors

must make *commercially reasonable" attempts to collect.

11 C.F.R. 5 100.7(a)(4). "Ordinary course of business" is

expressly defined to include the vendor's own procedures and past

practice, prior experience with the particular debtor, and normal

industry practice. 11 C.F.R. S 116.3(c).

Advisory opinions concerning fundraising contracts issued by

the Commission after June, 1990 and before the end of NSPAC

activity in mid-1991 placed even more emphasis than earlier ones

upon the importance of advance payments to vendors and upon

assurances that the vendors would not be left bearing most of the

risk of a fundraising project. (See AO 1990-14 and AO 1990-19).

(2). Application to NSPAC and Companies

The post-June 27, 1990 extensions of credit to NSPAC by the

seven vendors took place under the original contracts signed in

1986 and amended slightly in early 1989. By June, 1990 it was

clear that the debts owed by NSPAC to the seven vendors had not
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only not been reduced, but had grown steadily since October, 1988.

Yet these vendors continued to extend credit. of special Interest

is the new debt totaling $61*890 reported for February* 1991.

The vendors and NSPAC appear to have ignored at least two of

the elements of the definition of "ordinary course of business"

found in the new regulations, namely whether the vendor had

received prompt and full payment in the past from the same

committee and whether the credit extension "conformed to the usual

and normal practice of in the commercial vendor's trade or

industry." 11 C.F.R. 5 116.3(c)(3). Past practice with NSPAC

should by June, 1989 have alerted the vendors to the probability

that advances would not be recouped. Further, it seems highly

unlikely that further extension of credit under these

circumstances would have complied with "usual and normal" industry

practice when a client is so deeply in debt. Regarding the

Commission's warning against such vendors assuming most of the

risk of fundraising, it appears that the vendors took on all of

the risk attendant to post-June, 1990 fundraising for NSPAC.

Between July and September. 1990, NSPAC and Response Dynamics

appear to have continued to favor smaller vendors over the seven

vendors when it came to dispensing receipts. As of June 30 debts

owed the seven vendors totaled $1,235,383. New debts accumulated

in July, August and September totaled $23,570, bringing total

debts owed during that period to $1,258,953. Payments during this

three month period totaled $31,684 for a payment rate of 2.5%. By

contrast, debts owed other vendors as of June 30 totaled $20,464.

Debts incurred over the next three months totaled $12,425,

i~i~ ~
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bringing the total to $32,889. Payments to vendors other than the

seven during this period totaled $11,098, for a payment rate of

34%. Beginning in October somewhat more emphasis was placed upon

directing receipts toward lowering the debt owed the seven.

As stated above, the Commission in Advisory Opinion 1991-32

emphasized that losses suffered by a vendor "would raise a

rebuttable presumption that the company is not charging the usual

and normal charge .... " The reverse, however, is not

necessarily true; i.e., profit is not always sufficient proof that

services have been provided "in the ordinary course of business."

In light of the above evidence of special treatment accorded

NSPAC by the seven vendors, there reason to believe that NSPAC

violated 2 U.S.C. 5 441b(a) by accepting credit outside the

ordinary course of business.

B. Affiliation; Excessive Contributions

2 U.S.C. 5 433(b)(2) requires that statements of organization

filed by political committee include the names and other

information pertaining to committees affiliated with the reporting

committee. 11 C.F.R. 5 100.5(g)(2) defines "affiliated committee"

to include, inter alia, all committees "established, financed,

maintained or controlled by the same corporation, labor

organization, person, or group of persons ..

Pursuant to 2 U.S.C. 5 441a(a)(5), "all contributions made by

political committees established or financed or maintained or

controlled by any . . . person, or by any group of such persons,

shall be considered to have been made by a single political

committee." See also 11 C.F.R. 5 100.5(g)(3)(v). Pursuant to
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11 C.7.R. S 110.3(a), "all contributions made or received by more

than one affiliated committee . . . shall be considered to be made

or received by a single political committee. 2 U.S.C.

I 441a(a)(1)(C) limits to $5,000 the amount which any person may

contribute to a political committee in any calendar year, while

2 U.S.C.S 441a(f) prohibits committees from accepting excessive

contributions. 2 U.S.C. S 441a(a)(2)(A) limits to $5,000 the

contributions which any multicandidate committee say contribute to

a candidate with respect to any federal election.

Factors to be considered by the Commission in determining

whether there is evidence that one committee has been established,

financed, maintained or controlled by another committee, resulting

in affiliation, include, but are not limited to,

1. Whether a sponsoring organization owns a
controlling interest in another organization
sponsoring a political committee;

2. Whether a committee is able *to direct or
participate in the governance of another .
committee through provisions of constitutions,
bylaws, contracts, or other rules, or through formal
or informal practices or procedures";

3. Whether a committee "has the authority or ability
to hire, appoint, demote or otherwise control the
officers, or other decisionmaking employees or
members of another . . . committee";

4. Whether a committee "has a common or overlapping
membership with another . . . committee which
indicates a formal or ongoing relationship between
the . . . committees";

5. Whether a committee "has common officers or
employees with another . . . committee which
indicates a formal or ongoing relationship between
the . . . committees";
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6. Whether a committee "has any embers, officers or
employees who were members, offices or employees or
another . . . committee which indicates a formal or
ongoing relationship between . . . the committees, or
which indicates the creation of a successor entity*;

7. Whether a committee "provides funds or goods in a
significant amount or on an ongoing basis to another
a 0 . committee . . 0"

8. Whether a committee "causes or arranges for funds
in a significant amount or on an ongoing basis to be
provided to another . . . committee";

9. Whether a committee or its agent "had an active or
significant role in the formation of another . . .
committee"; and

10. Whether the committees "have similar patterns of
contributions or contributors which indicates a
formal or ongoing relationship between the . . .
committees."

11 C.F.R. S 100.5(g)(4)(ii)(A-J).

The complaint in MUR 3638 does not directly allege the

affiliation of NSPAC and the RCC. Nevertheless, the statement in

the article from the National Journal attached to the complaint

concerning the overlapping of members of the committees'

respective boards of directors and consultants has raised

questions as to the role of NSPAC in the creation of the RCC and

led to an examination of both committees' reports.

Of the factors in the Commission's regulations evidencing

affiliation, those at present most clearly relevant to the

NSPAC/RCC relationship appear to be the involvement of common

officers or employees in the two ongoing committees; the past

involvement by members, officers or employees of one committee in

another committee with the resulting possibility of the "creation

of a successor entity"; the active involvement by the agent of one
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in the formation of the secondl and a pattern of overlapping

contributors. According to the news article cited above* Floyd 0.
Brown, a consultant for NSPAC, founded the RCC in late 1989 and
has acted as its chairman. Further, most of RCC's board members
were allegedly on the board of NSPAC. Thus, whether one considers

these committees to be contemporaries or predecessor/successor,

their apparently shared personnel bring them within the above

affiliation factors.

An examination of direct contributions made by NSPAC and the
RCC in 1990 shows that each contributed to at least two of the

same federal candidates, Jim Rappoport and Pat Saiki. More

revealing are the comnittees' reports of contributions received.
In 1990 the RCC received contributions from 70 individuals. Of

these contributors at least 21, or almost one-third, were also
reported as having made contributions to NSPAC either during that

same year or in 1989. There is reason to believe that NSPAC

violated 2 U.S.C. 5 433(b)(2) by not reporting the RCC as an

affiliated committee.

With affiliation NSPAC and RCC would have shared both

contribution and receipt limitations pursuant to 2 U.S.C.

5 441a(a)(5) and 11 C.F.R. S 110.3. NSPAC attained multicandidate
status on October 24, 1986, while RCC qualified on June 18, 1990.

As a committee affiliated with NSPAC, RCC would in fact have

shared the older committee's multicandidate status at its

inception in December, 1989. Thus, throughout 1990 the two
committees were limited to a aggregation of $5,000 in contributions
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per election to candidate committees and were permitted to receive

a combined total of $5,000 from individual contributors.

At present, as stated above, the two shared recipients which

have been identified are Pat Saiki and Jim Rappoport. The

committees' combined contributions to these candidates did not

exceed $5,000 per election. It does appear, however, that

combined receipts from at least one of the 21 shared contributors

exceeded $5,000. These excessive contributions were as follows:

NSPAC RCC

Roy W. Arledge 5/25/90 - $ 200 2/26/90 - $ 250
7/3/90 - 200 5/7/90 - 300
8/6/90 - 300 6/18/90 - 400
8/17/90 - 300 6/29/90 - 500

10/16/90 - 500 7/16/91 - 200
$1W 8/2/90 - 200

8/7/90 - 750
8/15/90 - 500
8/16/90 - 200
8/20/90 - 1,000
8/23/90 - 250
9/20/90 - 200
10/10/90 - 200
10/31/90 - 2 000

Thus, there is reason to believe that NSPAC and Elizabeth I.

N. Fediay violated violated 2 U.S.C. 5 441a(f) by accepting

contributions in excess of the $5,000 limitation.

C. Nis-Reportinq of Independent Expenditure-Related Debts

"Independent expenditure" is defined at 2 U.S.C. S 431(17) as

an "expenditure by a person expressly advocating the election or

defeat of a clearly identified candidate which is made without

cooperation or consultation with any candidate .... " 2 U.s.c.

5 434(c) requires that political committees which make independent

expenditures report such expenditures in excess of $250 in a
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calendar year as required by 2 U.S.C. I 434(b)(6)(B)(iii). This

latter provision requires that the report of an independent

expenditure include the person receiving the disbursement, the date,

the amount and the purpose of any expenditure in excess of $200.

2 U.S.C. I 431(9)(A)(i) includes in the definition of "expenditure

0 . . a written contract, promise or agreement to make an

expenditure." 2 U.S.C. 5 434(b)(8) requires that political

committees report the amount and nature of outstanding debts and

obligations owed by the committee.

In the present matter NSPAC reported hundreds of thousands of

dollars in debts owed on Schedule D's, but until June, 1989 did

not state that these debts were related to independent

expenditures on behalf of named candidates. These debts included

the large sums discussed above which were owed for direct mail and

telemarketing services to the respondent vendors. These same

vendors were also reported as recipients of partial payments for

the sane services and programs as those involved in the debts.

NSPAC reported the payments as independent expenditures on behalf

of George Bush and others on Schedule 9's; however, prior to a

series of amendments filed on June 29, 1989 for reports starting

with the 1988 Post Election Report, it reported the debts only as

being for "printing," "professional fees," "lists," etc. Thus,

the fact that sizeable debts had been incurred by NSPAC in

connection with independent expenditures was not revealed, as

required, before the 1988 election, even though NSPAC had begun

reporting independent expenditures to the same creditors on behalf

of George Bush and other candidates as early as June, 1987.



-33-.

Thor* Is reason to believe that NSPAC and Elizabeth I.
FredlaY, as treaucc, violated 2 U.S.C. 1 434(c) by failing fully
to report debts owed as related to independent expenditures.
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William J. Olson, Esquire
John S. Miles, Esquire
8180 Greensboro Drive, Suite 1070
McLean, Virginia 22102-3823

RE: MUR 3638
Presidential victory Committee
Robert E. Miller, Jr., as

treasurer

Dear Mr. Olson and Mr. Miles:

On September 2, 1992 and October 8, 1992 the Federal Election
Commission notified your clients, the Presidental Victory
Committee ('the Comittee*) and Robert E. Miller, Jr., as
treasurer, of two complaints alleging violations of certain
sections of the Federal Election Campaign Act of 1971, as amended
(*the Act'). Copies of the complaints were enclosed with the
notifications. These complaints were designated MUR 3578 and
MUR 3638.

Upon further review of the allegations contained in the
complaints, and information supplied by your clients, the
Commission on September 27, 1994, found that there is reason to
believe the Committee and Robert E. Miller, Jr., as treasurer,
violated 2 U.S.C. 5s 433(b)(2), 434(c), and 441a(f), provisions of
the Act. The Commission also found reason to believe that the
Committee and Robert E. Miller, Jr., as treasurer, violated
2 U.S.C. 5 434(a)(1), but voted to take no further action in this
regard. Further, the Commission found no reason to believe that
the Committee and Robert E. Miller, Jr., as treasurer, violated
2 U.S.C. S 434(b)(2) or (b)(8) and 2 U.S.C. S 441b(a). Finally,
the Commissin voted to merge the two matters, with the resulting
matter to be designated MUR 3638. The Factual and Legal Analysis,
which formed a basis for the Commission's findings, is attached
for your information.

You may submit any factual or legal materials that you
believe are relevant to the Commission's consideration of this
matter. Statements should be submitted under oath. All responses
to the enclosed Subpoena to Produce Documents and Order to Submit
Written Answers must be submitted to the General Counsel's Office
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within 30 days of your receipt of this letter. Any additional
materials or statements you wish to submit should accompany the
response to the subpoena and order. In the absence of additional
information, the Commission may find probable cause to believe
that a violation has occurred and proceed with conciliation.

If your clients are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
S 111.18(d). Upon receipt of the request, the OfT-ce of the
General Counsel will make recommendations to the Commission either
proposing an agreement in settlement of the matter or recommending
declining that pre-probable cause conciliation be pursued. The
Office of the General Counsel may recommend that pre-probable
cause conciliation not be entered into at this time so that it may
complete its investigation of the matter. Further, the Commission
will not entertain requests for pre-probable cause conciliation
after briefs on probable cause have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause must
be demonstrated. In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.S.C. 55 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that your clients wish the investigation
to be made public.

If you have any questions, please contact Anne A.
Weissenborn, the senior attorney assigned to this matter, at (202)
219-3400.

For the ommission,

Trevor Potter
Chairman

Enclosures
Subpoena and Order
Factual and Legal Analysis
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In the Matter of )
) IMUR 3638)

SUBPOENA TO PROWCE DOUC W.. _-
ORDER TO SUBMIT WRITT AW8WI_

TO: Presidential Victory Committee
c/o William J. Olson, Esquire
John S. Miles, Esquire
William J. Olson, P.C.
8180 Greensboro Drive, Suite 1070
McLean, Virginia 22102-3823

Pursuant to 2 U.S.C. S 437d(a)(1) and (3), and in furtherance

of its investigation in the above-captioned matter, the Federal

Election Commission hereby orders you to submit written answers to

the questions attached to this Order and subpoenas you to produce

the documents requested on the attachment to this Subpoena.

Legible copies which, where applicable, show both sides of the

documents may be substituted for originals.

Such answers must be submitted under oath and must be

forwarded to the Office of the General Counsel, Federal Election

Commission, 999 E Street, N.W., Washington, D.C. 20463, along

with the requested documents within 30 days of receipt of this

Order and Subpoena.
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WUIZMMOIRU the Chairaan of the Federal Election Commission

has hereunto set his hand in Washington, D.C. on this 3'-
day of October, 1994.

For the Commission,

Trevor Potter

Chairman

ATTEST:

are or t o roW. sions
Secreta4 to the Commission

Attachaents
Interrogatories
Document Request
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INSTRUCTIONS

In answering these interrogatories and request for productionof docuaents, furnish all documents and other information, howeverobtained, including hearsay, that is in possession of, known by orotherwise available to you, including documents and informationappearing in your records.

Each answer is to be given separately and independently, andunless specifically stated in the particular discovery requosto noanswer shall be given solely by reference either to another answeror to an exhibit attached to your response.

The response to each interrogatory propounded herein shallset forth separately the identification of each person capable offurnishing testimony concerning the response given, denotingseparately those individuals who provided informational,
documentary or other input, and those who assisted in drafting theinterrogatory response.

If you cannot answer the following interrogatories in fullafter exercising due diligence to secure the full information todo sot answer to the extent possible and indicate your inabilityto answer the remainder, stating whatever information or knowl*dg*you have concerning the unanswered portion and detailing what youdid in attempting to secure the unknown information.

Should you claim a privilege with respect to any documents,communications, or other items about which information isrequested by any of the following interrogatories and requests forproduction of documents, describe such items in sufficient detailto provide justification for the claim. Each claim of privilegemust specify in detail all the grounds on which it rests.

The following interrogatories and requests for production ofdocuments are continuing in nature so as to require you to filesupplementary responses or amendments during the course of thisinvestigation if you obtain further or different information priorto or during the pendency of this matter. Include in anysupplemental answers the date upon which and the manner in whichsuch further or different information came to your attention.

DEFINITIONS

For the purpose of these discovery requests, including theinstructions thereto, the terms listed below are defined asfollows:
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"You" shall mean the named respondent in this action to whomthese discovery requests are addressed, including all officers,employees, agents or attorneys thereof.

"Persons" shall be deemed to include both singular andplural, and shall mean any natural person, partnership, committee,association, corporation, or any other type of organization orentity.

"Document" shall mean the original and all non-identicalcopies, including drafts, of all papers and records of every typein your possession, custody, or control, or known by you to exist.The term document includes, but is not limited to books, letters,contracts, notes, diaries, log sheets, records of telephonecommunicationse transcripts, vouchers, accounting statements,ledgers, checks, money orders or other commercial paper,telegrams, telexes, pamphlets, circulars, leaflets, reports,memoranda, correspondence, surveys, tabulations, audio and videorecordings, drawings, photographs, graphs, charts, diagrams,lists, computer print-outs, and all other writings and other datacompilations from which information can be obtained.

"Identify" with respect to a document shall mean state thenature or type of document (e.g., letter, memorandum), the date,if any, appearing thereon, the date on which the document wasprepared, the title of the document, the general subject matter ofthe document, the location of the document, the number of pagescomprising the document.

*Identify" with respect to a person shall mean state tho fullname, the most recent business and residence addresses and thetelephone numbers, the present occupation or position of suchperson, the nature of the connection or association that personhas to any party in this proceeding. If the person to beidentified is not a natural person, provide the legal and tradenames, the address and telephone number, and the full names ofboth the chief executive officer and the agent designated toreceive service of process for such person.

"And" as well as "or" shall be construed disjunctively orconjunctively as necessary to bring within the scope of theseinterrogatories and request for the production of documents anydocuments and materials which may otherwise be construed to be outof their scope.
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INTERROGATORIES AND RE STS FOR DOCUNMITS
1. Produce copies of the Presidential Victory Committee's
constitution and bylaws.

2. Produce copies of minutes of all meetings held in 1991 and1992 for purposes of establishing the Presidential Victory
Committee.

3. Produce copies of tape recordings of the proceedings of allmeetings held in 1991 and 1992 for purposes of establishing the
Presidential Victory Committee.

4. Identify all individuals who took part in decisions leading tothe establishment of the Presidential Victory Committee.

5. List by date, participants and location all meetings held forpurposes of establishment of the Presidential Victory Committee.

6. Identify by year(s) of service all members of the PresidentialVictory Coamittee's Board of Directors who have served betweenPVC's creation and the date of this Order.

7. Identify by year(s) of service and office all officers of thePresidential Victory Committee who have served between thecommittee's creation and the date of this Order.

8. Identify by year(s) of service and position all employees ofthe Presidential Victory Committee who have served between thecommittee's creation and the date of this Order.

9. List by date and amount any and all transfers of funds madebetween the Presidential Victory Committee and the RepublicanChallengers Committee from September 1, 1991 to the date of this
Order.

10. List by date and amount any and all transfers of funds madebetween the Presidential Victory Committee and the NationalSecurity Political Action Committee from September 1, 1991 to the
date of this Order.

11. Produce copies of all correspondence between the PresidentialVictory Committee and the Republican Challengers Committee fromSeptember 1, 1991 to the date of this Subpoena.
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12. Produce copies of all correspondence between the Presidential
Victory Committee and the National Security Political Action
Comittee fron September 1, 1991 to the date of this Subpoena.



FEDIIAL ILECTION CONISSION

FIACTAL AID LEGAL ANALYS8S

RESPONDENTS: Presidential Victory Committee MUR: 3638
Robert 3. Miller, Jr., as treasurer

I. GEIRATION OF MATTERS

This natter, as it involves the Presidential Victory

Committee ("PVC") and Robert E. Miller, Jr., as treasurer, was

initiated by a complaint filed with the Federal Election

Commission by the Democratic National Committee on August 12,

1992, and designated MUR 3578. See 2 U.S.C. 5 437g(a)(1).

MUR 3578 and MUR 3638 have been merged.

II. SUMMARY OF ALLEGATIONS

The complaint in MUR 3578 alleges, inter alia, that an

individual, Wesley West of Houston, Texas, made contributions to

the PVC totaling $14,000 during the 1992 calendar year, resulting

in violations of 2 U.S.C. 5 441a(f) and 11 C.F.R. S 110.9 by the

PVC; that the PVC and the Republican Challengers Committee ("the

RCC") are affiliated, a status which has not been reported by the

PVC in violation of 2 U.S.C. S 433(b)(2) and of 11 C.F.R.

55 102.2(a)(1)(ii) and 102.2(b); and that reports filed by the PVC

in 1992 did not contain the signature of the committee's treasurer

or assistant treasurer, in violation of 2 U.S.C. 5 434(a)(1) and

11 C.F.R. 5 104.14.
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III . FACTUAL AND LEGAL ANALYs1S

A. AFILIATION

1. The Law

2 U.S.C. s 433(b)(2) requires that statements of organization

filed by political committee include the names and other

information pertaining to committees affiliated with the reporting

committee. 11 C.F.R. s 100.5(g)(2) defines "affiliated committee"

to include, inter alia, all committees "established, financed,

maintained or controlled by the same corporation, labor

organization, person, or group of persons ... "

Pursuant to 2 U.S.C. 5 441a(a)(5), "all contributions made by

political committees established or financed or maintained or

controlled by any . . . person, or by any group of such persons,

shall be considered to have been made by a single political

committee." See also 11 C.F.R. $ 100.5(g)(3)(v). Pursuant to

11 C.F.R. 6 110.3(a), "all contributions made or received by more

than one affiliated committee . . . shall be considered to be made

or received by a single political committee.

Factors to be considered by the Commission in determining

whether there is evidence that one committee has been established,

financed, maintained or controlled by another committee, resulting

in affiliation, include, but are not limited to,

1. Whether a sponsoring organization owns a
controlling interest in another organization
sponsoring a political committee;

2. Whether a committee is able "to direct or
participate in the governance of another . . .
committee through provisions of constitutions,
bylaws, contracts, or other rules, or through formal
or informal practices or procedures";
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3. Whether a committee *has the authority or ability
to hire, appoint, demote or otherwise control the
officers, or other decisionmaking employees or
members of another . . . committeeol

4. Whether a committee "has a common or overlapping
membership with another . . . committee which
indicates a formal or ongoing relationship between
the . . . committees";

5. Whether a committee "has common officers or

employees with another . . . committee which
indicates a formal or ongoing relationship between
the . . . committees";

6. Whether a committee "has any members, officers or
employees who were members, offices or employees or
another . . . committee which indicates a formal or
ongoing relationship between . . . the committees, or
which indicates the creation of a successor entity*;

7. Whether a committee "provides funds or goods in a

significant amount or on an ongoing basis to another
. . . committee . • .";

8. Whether a committee "causes or arranges for funds
in a significant amount or on an ongoing basis to be

provided to another . . . committee";

9. Whether a committee or its agent "had an active or
significant role in the formation of another . . .
committee"; and

10. Whether the committees "have similar patterns of
contributions or contributors which indicates a
formal or ongoing relationship between the . . .
committees."

11 C.F.R. 5 100.5(g)(4)(ii)(A-J).

2 U.S.C. S 441a(a)(1)(C) limits to $5,000 the amount which

any person may contribute to a political committee, other than an

authorized or national party committee, in any calendar year,

while 2 U.S.C. 5 441a(f) prohibits committees from accepting

excessive contributions. 2 U.S.C. S 441a(a)(2)(A) limits to

$5,000 the contributions which any multicandidate committee may

contribute to a candidate with respect to any federal election.
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2. Factual background

The Republican Challengers Committee filed its Statement of

organization with the Commission on December S. 1989. Its

reported address was 1615 L Street, NW, Washington, DC, although

the named custodian of records and treasurer was Robert Z.

Miller, Jr., 1200 Third Ave., San Diego, California. George Mason

Bank in Fairfax, Virginia was listed as the committee'sI

depository. On April 27, 1992, the RCC informed the Commission

that its address had changed to 450 "A" Street, San Diego. As of

the committee's 1993 November Monthly Report, Mr. Miller was still

the treasurer.

According to an article published in the July 21, 1990 issue

of the National Journal, which is attached to the complaint in

M4UR 3638, the RCC was "established" by Floyd Brown who has served

as its chairman. In his sworn affidavit in MUR 3578 Mr. Brown

confirms that he is the chairman of the RCC.

Shortly after the RCC filed its 1991 Year End Report, the PVC

filed its Statement of Organization. The address listed for this

committee was 1815 H Street, NW, Washington, DC; however, Robert

Miller of Miller/Roos and Company was listed as treasurer, and his

address as 1200 Third Avenue, San Diego. On the Committee's

reports Mr. Miller signed as Robert E. Miller, Jr. John A. Fitch

was named as executive director and assistant treasurer at the

Washington office. The committee's depository was George Mason

Bank of Fairfax, Virginia. On March 20, 1992, an amendment to the

Statement of organization was filed to add David Bossie of 38 Ivy

Street, SE, Washington, DC, as assistant treasurer. The
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comsittee's address was also changed to the same Ivy Street

address, while its depository became First Interstate bank of Son

Diego. More recently, on June 1, 1993, the committee filed an

amended Statement of Organization with a new address, 450 "A"

Street, San Diego, the same address as that of the RCC. As of the

committee's 1994 April Monthly Report, Mr. Miller remained

treasurer.

According to news articles attached to the complaint in

MUR 3638 from the May 3, 1992 National Journal, the July 9, 1992

Washington Post, and the March 31, 1992 Philadelphia Inquirer,

-Floyd Brown "set up" and chaired the PVC. Mr. Brown has confirmed

N his position as chair in his affidavit in response to the

complaint in MUR 3578.

The RCC made a total of $4,000 in contributions in October and

November, 1990, to six candidates for the U.S. Senate: Hank Brown, Hal

Daub, Jim Rappaport, James Tauke, Lynn Martin and Pat Saiki, and to

one Congressional candidate, Robert Williams. No additional direct

contributions have been reported since that time, and thus none were

C71 apparently made in 1992. Nor have any independent expenditures been

reported by the RCC.

In 1992 the PVC made a total of $7,750 in contributions to nine

candidates for the Senate and the U.S. House of Representatives; the

recipients included the authorized committees of Bruce Herschensohn,

Duane Sommers, Pam Roach, Mark Siljander, Tim Hutchinson, James Lacey,

Tom Scott, William Dannemeyer and Enid Greene. The PVC's 1992

disbursements also included $2,060,810.97 in independent expenditures

made on behalf of "George Bush for President."
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3. The Complaint

The complaint in RUR 3578 alleges that the PVC and the RCC vwere

established, and are financed, maintained or controlled by the same

person or group of persons and are thereby affiliated." In support of

this allegation, the complainant asserts the following:

1. Both committees employ Floyd Brown "in an
executive capacity." Mr. Brown is both founder and
chairman of PVC and is chairman of RCC. Robert E.
Miller, Jr., serves as treasurer of both committees.

The two committees until recently shared
the same depository, namely The George Mason Bank of
Fairfax, Virginia, and that a caller had been
informed by the PVC that contributions to both
committees could be made by using a single check.

3. The two committees share seven common vendors.

4. Response to Complaint

In his response and sworn affidavit in MUR 3578, Floyd Brown

states that he is the "Chairman of Presidential Victory Committee"

and the chairman of the RCC. In addition, Robert E. Miller was

the treasurer of the RCC at the time he was named treasurer of the

PVC.

Mr. Brown in his affidavit, as does the PVC, asserts that the

RCC . . . is no longer operational as a political committee, that

it was not operational with respect to the 1992 election cycle,

and that it has not been operational for many months (beginning

well before the formation of PVC) except with respect to efforts

to retire the debt it has accrued. "In my opinion, there is no

affiliation between PVC and RCC. They are completely different

committees formed in different time periods for different
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purposes, and RCC has not been operational in the 1992 election

cycle."

S. Analysis

It is clear that the RCC and the PvC were founded and have

been directed by the sane individuals, thus meeting, at the least#

the requirements of 11 C.F.R. S 100.5(g)(4)(ii)(E) (common

officers or employees) and (I) (significant role by one in

formation of second). Thus, there is reason to believe that the

PVC and Robert S. Miller, Jr., as treasurer, violated 2 U.S.C.

5 433(b)(2) by not reporting the RCC as an 
affiliated committee.1

3. Receipt of Excessive Contributions

2 U.S.C. 5 441a(a)(1)(C) limits to $5,000 the amount which an

individual may contribute in any calendar year to a political

committee which is neither an authorized committee nor a national

party committee. 2 U.S.C. 5 441a(f) prohibits a committee from

accepting contributions in excess of the limitations established

at 2 U.S.C. S 441a.

1. The complaint in MUR 3578 cites 11 C.F.R. S 102.2(b) as a

provision violated by the PVC. This regulatory provisions defines

"affiliated committee" and thus is not one which is subject to
violation.

With affiliation, the RCC and the PVC would have shared both

contribution and receipt limitations pursuant to 2 U.S.C.

I 441a(a)(5) and 11 C.F.R. S 110.3. However, as the PVC has

argued, the two committees were active during different time
periods and supported different candidates.

Further, an examination of the Commission's index of itemized

contributions received by the RCC and by the PVC in 1991-92 shows

little overlap and reveals no instances in which the combination

of an individual's contributions to the two committees totaled
more than $5,000 in a single calendar year. In fact, the RCC

reported receipts of only $756.87 in 1992, while the PVC did not

begin operations until April of that year.
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11 C.F.R. I 103.3(b)(3) provides that contributions which are

not excessive on their face* but which become excessive when

aggregated with other contributions from the sane contributor, may

be either placed into a campaign depository pending reattribution

to another contributor or redesignation to another election. if

reattribution or redesignation is not received or is not possible,

a refund must be made within 60 days of receipt of the excessive

portion.

As stated above, the complaint in MUR 3578 alleges that

Mr. Wesley West of Houston, Texas contributed $14,000 to the PVC

in 1992. On September 11, 1992, counsel for Mrs. Wesley West

responded to the complaint, explaining that Mr. West had died in

1984 and that the contributions at issue were from Mrs. West, then

84 years of age. He stated that in May, 1992 counsel's law firm

had been asked by Mrs. West's grandson, Stuart Stedman, in

response to an inquiry from the National Republican Senatorial

Committee (OIRSCO), to determine whether Mrs. West's 1992 campaign

contributions were in compliance with federal campaign finance

laws. Counsel for Mrs. West stated further that, as a result of

contacts with recipients of Mrs. West's 1992 contributions, it was

determined that between February 29 and May 2, 1992, she had made

a total of $15,000 in contributions to the PVC's federal account.

On May 27, 1992, the PVC wrote to Mrs. West confirming her

contributions and asking that she redesignate $10,000 to a PVC

non-federal account. On June 5, 1992, Mrs. West requested in

writing a refund of the $10,000 and on August 13, 1992, Floyd
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Brown, chairman of PVC, hand delivered a refund check to her.

Copies of this correspondence are attached to the response.

The PVC's response to the complaint in MUR 3578 acknowledges

that the committee received excessive contributions from Mrs.

West, although the figure given is $14,000 rather than $15,000.

Counsel argues that the refund, while it should have come at an

earlier date, was in fact made before the filing of a complaint or

action by the Commission. Attached to this response is a copy of

the refund check which is dated August 5, 1992.

Mrs. West's contributions to the PVC were as follows:

Date Amount

February 29, 1992 $ 1,000
March 7, 1992 5,000
March 16, 1992 1,000
March 23, 1992 5,000
March 23, 1992 1,000
May 2, 1992 2,000

Total $15,000

Thus, she first exceeded her $5,000 limitation on March 7, 1992.

The Committee refunded the $10,000 in excessive contributions by

means of a check which was dated August 5, 1992, but which was not

delivered until August 13, 1992. The Committee's refund was not

made within sixty days of the receipt of any portion of

Mrs. West's excessive contributions.

There is reason to believe that the Presidential Victory

Committee and Robert E. Miller, Jr., as treasurer, violated U.S.C.

S 441a(f).

w i,
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C. Absence of Signature of Treasurer

The complaint in MU 3578 alleges that the PVC violated

2 U.S.C. 5 434(a)(1) and 11 C.?.l. 5 104.14(a) by having had Its

1992 March, April and June and July Monthly Reports and amended

reports signed by Chris Miller rather than Robert E. Miller, Jr.,

the treasurer, or David Bossie, the assistant treasurer.

2 U.S.C. 5 434(a)(1) requires that the treasurer of a

committee file reports of receipts and disbursements, and sign

each required report. 11 C.F.R. 5 104.14(a) states that "(ejach

individual having the responsibility to file a designation, report

or statement required under this subchapter shall sign the

original designation, report or statement."

An examination of the PVC's reports reveals, and the

committee admits, that the treasurer, Robert E. Miller, did not

sign the front page of the reports cited by the complainant.

The response states that delegation of the signatures was made to

Mr. Miller's son and partner "upon informal advice received by Mr.

Miller from an FEC employee." Amended reports with Robert

Miller's signature have been filed, apparently in response to the

complaint, and it is stated that the practices of letting someone

else sign the reports "will not be repeated."

There is reason to believe that the PVC and Robert E. Miller,

Jr., as treasurer, violated 2 U.S.C. 5 434(a)(1); however, in

light of the amended reports, the Commission has determined to

take no further action as to this violation.
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D. His-Reporting of Independent Kxpenditure-elated Debts

"Independent expenditure" is defined at 2 U.s.C. 5 431(17) as

an "expenditure by a person expressly advocating the election or

defeat of a clearly identified candidate which is made without

cooperation or consultation with any candidate ... - 2 U.S.C.

5 434(c) requires that political committees which make independent

expenditures report any such expenditures in excess of $250 in a

calendar year as required by 2 U.S.C. 5 434(b)(6)(B)(iii). This

latter provision requires that the report of an independent

expenditure include the person receiving the disbursement, the date,

the amount and the purpose of any expenditure in excess of $200.

2 U.S.C. 5 431(9)(A)(i) includes in the definition of "expenditure

0 & a written contract, promise or agreement to make an

expenditure." 2 U.S.C. 5 434(b)(8) requires that political

committees report the amount and nature of outstanding debts and

obligations owed by the committee.

The PVC reported $2,060,810 in independent expenditures in

1992. It also accumulated debts which totaled as much as $40,634 as

of October 14, 1992, and reported these debts on Schedule D's. The

committee did not, however, report any of these debts as related to

independent expenditures. Most were reported as owed for legal

fees, office supplies, travel, clipping services, delivery services,

and telephones and, thus, did not apparently involve activities

expressly advocating the election or defeat of a candidate.

Several of the debts, however, involved "media" expenses and

"consulting fees" owed vendors which had also been reported as

recipients of independent expenditures for the sane purposes on



behalf of specific candidates. Thus, these latter two categories of

debts were presumably related to independent expenditures and should

have been reported as such.

There is reason to believe that the PVC violated 2 U.s.C.

5 434(c) by failing to report fully debts incurred in connection

with independent expenditure programs.
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FEDERAL ELECTION COMMISSION
WASHINGTON. DC M413

OCTOBER 3, 1994

CERTIXFIID RAIL
RETURN RRCRIPT REQUESTRD

Paul E. Sullivan, Esquire
1225 I Street, NW, Suite 500
Washington, DC 20005

RE: MUR 3638
Republican Challengers
Committee

Robert E. Miller, Jr., as
treasurer

Dear Mr. Sullivan:

On September 2, 1992 and October 9, 1992 the Federal Election
Commission notified the Republican Challengers Committee("the Committee") and Robert E. Miller, Jr., as treasurer, of two
complaints alleging violations of certain sections of the Federal
Election Campaign Act of 1971, as amended ("the Act"). Copies ofthe complaints were enclosed with the notifications. These
complaints were designated RUR 3578 and MUR 3638.

Upon further review of the allegations contained in the
complaints, and information supplied by your clients, the
Commission, on September 27, 1994, found that there is reason tobelieve the Committee and Robert R. Miller, Jr., as treasurer,
violated 2 U.S.C. 5I 441b(a), 433(b)(2), and 441a(f), provisionsof the Act. The Commission also voted to merge the two matters,
with the resulting matter to be designated MUR 3638. The Factual
and Legal Analysis, which formed a basis for the Commission's
findings, is attached for your information.

You may submit any factual or legal materials that you
believe are relevant to the Commission's consideration of thismatter. Statements should be submitted under oath. All responses
to the enclosed Subpoena to Produce Documents and Order to SubmitWritten Answers must be submitted to the General Counsel's Office
within 30 days of your receipt of this letter. Any additional
materials or statements you wish to submit should accompany theresponse to the subpoena and order. In the absence of additional
information, the Commission may find probable cause to believe
that a violation has occurred and proceed with conciliation.
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MUR 3638
Paul 3. Sulllivan, Esquire
Page 2

if you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
5 111.18(d). Upon receipt of the request, the OfITce of the
General Counsel will make recommendations to the Commission either
proposing an agreement in settlement of the matter or recommending
declining that pre-probable cause conciliation be pursued. The
Office of the General Counsel may recommend that pre-probable
cause conciliation not be entered into at this time so that it may
complete its investigation of the matter. Further, the Commission
will not entertain requests for pre-probable cause conciliation
after briefs on probable cause have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause must
be demonstrated. In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.S.C. 55 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

If you have any questions, please contact Anne A.
Weissenborn, the senior attorney assigned to this matter, at
(202) 219-3400.

For the Comm sion,

TrG or Potter

Chairman

Enclosures
Subpoena and Order
Factual and Legal Analysis



BEFORE TR FEDEAL ELECTION CONMISS ION

In the Ratter of )
) !UR 3638
)

SUBPOML TO P2RDUCEDOC
ORDER TO SUBMIT WIIT ANEVR

TO: Republican Challengers Committee
c/o Paul Z. Sullivan, Esquire
1225 I Street, NW
Suite 500
Washington, DC 20005

Pursuant to 2 U.S.C. S 437d(a)(1) and (3), and in furtherance

of its investigation in the above-captioned matter, the Federal
Election Commission hereby orders you to submit written answers to
the questions attached to this Order and subpoenas you to produce

the documents requested on the attachment to this Subpoena.

Legible copies which, where applicable, show both sides of the

documents may be substituted for originals.

Such answers must be submitted under oath and must be
forwarded to the Office of the General Counsel, Federal Election

Commission, 999 E Street, N.W., Washington, D.C. 20463, along
with the requested documents within 30 days of receipt of this

Order and Subpoena.
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lepublican Challengers Committee
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VUKr3FORI, the Chairman of the Federal Election Commission

has hereunto set his hand in Washington, D.C. on this

day of October, 1994.

For the Commission,

Trevor Potter
Chairman

ATTEST:

. caon

Secret&*y to the Commission

Attachments
Interrogatories

Document Request
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INSTRUCTIONS

In answering these interrogatories and request for production
of documents, furnish all documents and other information, howeverobtained, including hearsay, that is in possession of, known by orotherwise available to you, including documents and information
appearing in your records.

Each answer is to be given separately and independently, andunless specifically stated in the particular discovery request, noanswer shall be given solely by reference either to another answer
or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable offurnishing testimony concetning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting the
interrogatory response.

if you cannot answer the following interrogatories in fullafter exercising due diligence to secure the full information todo so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or knowledgeyou have concerning the unanswered portion and detailing what youdid in attempting to secure the unknown information.

Should you claim a privilege with respect to any documents,communications, or other items about which information is
requested by any of the following interrogatories and requests forproduction of documents, describe such items in sufficient detailto provide justification for the claim. Each claim of privilege
must specify in detail all the grounds on which it rests.

The following interrogatories and requests for production ofdocuments are continuing in nature so as to require you to file
supplementary responses or amendments during the course of thisinvestigation if you obtain further or different information prior
to or during the pendency of this matter. include in any
supplemental answers the date upon which and the manner in whichsuch further or different information came to your attention.
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DEFINITIONS

For the purpose of these discovery requests, including the
instructions thereto, the terns listed below are defined as follows:

"You" shall mean the named respondent in this action to whom
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof.

"The Companies" shall mean Response Dynamics, Inc., Direct
Response Data Management Service, Inc., American Telephone
Marketing Group, Inc., The Best Lists, Inc., American Graphic
Design, Mid-America Printing Company, Inc., and Fulfillment
Management Services, Inc.

"Escrowee" shall mean the third-party hired to receive and
tabulate all contributions and to pay direct mail suppliers,
pursuant to the contract between the Companies and the RCC dated
November 7, 1989.

"Persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership, committee,association, corporation, or any other type of organization or
entity.

*Document" shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to exist.The term document includes, but is not limited to books, letters,
contracts, notes, diaries, log sheets, records of telephone
communications, transcripts, vouchers, accounting statements,
ledgers, checks, money orders or other commercial paper,
telegrams, telexes, pamphlets, circulars, leaflets, reports,
memoranda, correspondence, surveys, tabulations, audio and video
recordings, drawings, photographs, graphs, charts, diagrams,
lists, computer print-outs, and all other writings and other data
compilations from which information can be obtained.

"Identify" with respect to a document shall mean State thenature or type of document (e.g., letter, memorandum), the date,if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter ofthe document, the location of the document, the number of pages
comprising the document.

"Identify" with respect to a person shall mean state the fullname, the most recent business and residence addresses and the
telephone numbers, the present occupation or position of suchperson, the nature of the connection or association that personhas to any party in this proceeding. If the person to be
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identified is not a natural person, provide the legal and tradenames, the address and telephone number, and the full names ofboth the chief executive officer and the agent designated to
receive service of process for such person.

*And* as well as *or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and request for the production of documents any
documents and materials which may otherwise be construed to be out
of their scope.

I9T O 1TOIS AND REQUESTS FOR DOCUuwrTS

11 1. Produce all documents related to the negotiation of the
C contract signed by the RCC with Response Dynamics, Inc., on

November 7, 1989

2. Produce all contracts or letters of agreements entered into byResponse Dynamics, Inc. on behalf of the RCC with the other six
Companies.

3. Produce all contracts or letters of agreements entered into by
the RCC directly with any and all of the Companies besides
Response Dynamics, Inc.

4. Identify the individuals who represented Response Dynamics in
the 1989 negotiations with the RCC.

5. Identify the individuals who represented the RCC in the 1989
negotiations with Response Dynamics.

6. Identify the individuals at each of the Companies who had
primary responsibility for performance of the Response Dynamics
contract with the RCC dated November 7, 1989.

7. State whether Response Dynamics, as "the Agency," served asthe principal contractor for the contract with the RCC dated
November 7, 1989.

8. Provide a listing of all direct mail and telemarketing
projects carried out by the Companies for the RCC, pursuant to the
contract with Response Dynamics dated November 7, 1989, together
with the dates and costs of each project.
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9. Produce copies of all direct mail solicitations produced and
mailed pursuant to the RCC's contract with Response Dynamics dated
November 7, 1989.

10. Produce copies of all telemarketing scripts used in
performance of the RCC's contract with Response Dynamics dated
November 7, 1989.

11. For the period between November 7, 1989 and December 31, 1992,
produce all invoices sent by the seven Companies to the RCC.

12. State whether the Washington Intelligence Bureau acted as
Escrowee pursuant to Section 5(c) of the Response Dynamics
contract with the RCC dated November 7, 1989. If no, please
identify any other entity which performed this service under the
contract.

13. Produce all documents related to procedures used for
authorization by Response Dynamics and the RCC of payments to be
made to vendors by the Escrowee from the Escrow Fund established
pursuant to Section 5(c) of the Response Dynamics contract with
NSPAC dated November 7, 1989. If there were non-written
procedures or practices, please describe in detail.

14. Describe the policies and practices used by Response Dynamics
and the Escrowee to determine at any particular point in timewhich vendor(s) were to receive payments for services rendered to
1the RCC pursuant to the contract with Response Dynamics dated
November 7, 1989.

15. Describe the role played by the RCC in determinations at anyparticular point in time as to which vendor(s) were to receive
payments for services rendered to the RCC pursuant to the contract
with Response Dynamics dated November 7, 1989.

16. State whether funds advanced by Response Dynamics for postage,
telephone vendors and other fund raising services were always
reimbursed before proceeds from fundraising activities were
disbursed to the RCC or to other vendors, pursuant to Section 5(f)
of the contract with the RCC dated November 7, 1989. If no, list
and describe the instances in which such reimbursements were not
made.

17. State how much of the debt presently owed Response Dynamics by
the RCC is comprised of unreimbursed advances.
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16. State whether an Escrow Account was ever established by
Response Dynamics, pursuant to Section 5(e) of the contract with
the RCC dated November 7, 1989.

19. State whether payments to vendors for services rendered to theRCC pursuant to the contract with Response Dynamics date November
7, 1989 were made directly to each vendor or through Response
Dynamics.

20. Identify all individuals who took part in decisions leading to
the establishment of the RCC.

21. List by date, participants and location all meetings held for
purposes of establishment of the RCC.

22. identify by year(s) of service all members of the RCC's Board
of Directors who have served between the RCCts creation and the
date of this order.

23. identify by year(s) of service and office all officers of thePresidential Victory Committee who have served between the RCCfs
creation and the date of this order.

24. Identify by year(s) of service and position all employees of
the RCC who have served between the RCC's creation and the date of
this order.

25. List by date and amount any and all transfers of funds between
the RCC and the Presidential victory Committee and between the RCC
and the National Security Political Action Committee.

26. Provide copies of the RCC's constitution and bylaws.

27. Provide copies of minutes of all meetings held in 1989 for
purposes of establishing the RCC.

28. Provide copies of any and all tape recordings of the
proceedings of any and all meetings held in 1989 for purposes of
establishing the RCC.

29. Provide copies of all correspondence between the RCC and the
Presidential Victory Committee from September 1, 1991 to the date
of this Subpoena.
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30. Provide copies of all correspondence between the IRCC and theNational Security Political Action Conittee between September 1,
1989 and the date of this Subpoena.



FEDERAL ELECTION COMNMISSION

FACTUAL AND LEAL ANALYSI8

RESPONDENT: Republican Challengers Committee MUR: 3638
Robert Z. Miller, Jr., as treasurer

I. GENERATION OF MATTER

This matter was generated by two complaints filed with the

Federal Election Commission by the Democratic National Committee

on August 12, 1992 and October 5, 1992 and designated MUR 3578 and

MUR 3638. See 2 U.S.C. S 437g(a)(1). The two matters have been

merged.

II. SUNqARY OF ALLEGATIONS

A. MR 3638

The complaint in MUR 3638 alleges that the Republican

Challengers Committee ("RCC') has been extended "commercially

unreasonable" credit by seven vendor companies: Response Dynamics,

Inc., Direct Response Data Management Service, Inc., American

Telephone Marketing Group, Inc., The Best Lists, Inc., American

Graphic Design, Mid-America Printing Company, Inc., and

Fulfillment Management Services, Inc. According to the complaint

and attached materials, these allegedly improper extensions of

credit began in 1988 in connection with direct mail and

telemarketing fundraising services performed for the National

Security Political Action Committee ("NSPAC") by the companies,

and continued into 1992 in the form of like services performed for

the RCC. The complainant alleges that credit extended to the RCC

"has not been extended in the ordinary course of business and the
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terms are not substantially similar to extensions of credit to

nonpolitical debtors that are of similar risk and size of

obligation." The complaint notes that Response Dynamics has filed
suit against another customer to collect unpaid bills, but not

against the RCC. The complaint concludes that the RCC has

accepted illegal contributions from the vendors.

B. RM 3578

The earlier complaint, which became MUR 3578, alleged that
the RCC and the Presidential Victory Committee are affiliated, a

status which has not been reported by the RCC in violation of

2 U.S.C. 5 433(b)(2) and of 11 C.F.R. 55 102.2(a)(1)(ii) and

102.2(b).

Ill. FACTUAL AND LEGAL ANALYSIS

A. INTRODUCTION AND BACKGROUND

The principal issue addressed in this Analysis is whether the
RCC violated 2 U.S.C. 5 441b by accepting in-kind contributions in

the form of extensions of credit outside the ordinary course of
business. The Analysis also addresses the other issues involving

affiliation, excessive contributions, and reporting problems

alleged by the complainant in MUR 3578.

1. NSPAC

NSPAC filed a Statement of Organization with the Commission

on April 24, 1986. Elizabeth 1. Fediay was reported to be the
secretary/treasurer and the committee's address as 3200 Morrison

St., NW, Washington, DC. According to a portion of the Almanac of

Federal PACs: 1990 attached to the complaint, NSPAC's advisory

board included retired Admiral Thomas Moorer, retired Rear Admiral
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C.A. "Rack" Hill, and former United States Senator Jeremiah

Denton.

According to sworn affidavits submitted in HUR 3069, Floyd G.

Brown was one of the principal individuals involved with the NSPAC

media program in 1988 in support of the candidacy of George Bush.1

In MUR 3556 the complainant submitted a videotape allegedly

distributed to potential contributors to the Presidential Victory

Committee in 1992 in which Mr. Brown indicated that he had been

the "political director" of NSPAC in 1988.

NSPAC's first report, the 1986 June Monthly, showed

$30,720.76 in contributions received, $2,809.72 in operating

expenditures for salary payments and postage, and a debt of

$43,3112.15 owed respondent American Telephone Marketing Group.

In June 1986 the committee incurred another $3,628.37 in debts

owed American Telephone Marketing Group, but also made $26,467.50

in payments to this vendor. The committee began making payments

to Response Dynamics in July, 1986, and incurred debts owed The

Best Lists beginning in August of that year. Mid-America Printing

became a creditor as of March, 1987, as did American Graphic

Design in July, Fulfillment Management in August and Direct

Response Data Management Service in September, 1987. One or more

of these seven companies continued to provide services and/or to

submit invoices to NSPAC until June, 1991, and debts owed by this

committee to these vendors continued to accumulate. As of the end

of June, 1991, remaining aggregated debts owed these seven

1. Others included Elizabeth Fediay, Larry McCarthy, Craig
Shirley, and Anthony Fabrizio.
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corporations by NSPAC totaled $1,268,939.19, while reported cash

on hand caae to $78.79.

2. Republican Challengers Committee

The Republican Challengers Committee filed its Statement of

Organization with the Commission on December 5, 1989. Its

reported address was 1615 L Street, NW, Washington, DC, although

the named custodian of records and treasurer was Robert E.

Miller, Jr., 1200 Third Ave., San Diego, California. George Mason

Bank in Fairfax, Virginia was listed as the committee's

depository. On April 27, 1992, the RCC informed the Commission

that its address had changed to 450 "A" Street, San Diego. As of

the committee's 1993 November Monthly Report, Mr. Miller was still

the treasurer.

According to an article published in the July 21, 1990 issue

of the National Journal, which is attached to the complaint in

MUR 3638, the RCC was 'established" by Floyd Brown who has served

as its chairman. In his sworn affidavit in MUR 3578 Mr. Brown

has confirmed that he is the chairman of the RCC. The National

Journal article also stated that "five members of the RCC board of

directors are professional consultants and most [unnamed] were

involved with NSPAC."

The RCC's third report of contributions and expenditures, the

1990 February Monthly Report, showed contributions received

totaling $1,495, $253 in expenditures, and $23,199.26 in debts

owed, all but $1,000 of the latter having been incurred during

January. The reported creditors included:
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Response Dynamics, Inc. - $13,229.15
Best Lists, Inc. - 3,371.26
American Graphics Design - 1,520.S0
Direct Response Data Management - 4.86

Rid-America Printing and Fulfillment Management were reported

as additional creditors as of March and April, 1990. American

Telephone Marketing Group became a creditor in July, 1990. As of

May, 1992 the total debt owed these seven vendors by the RCC had

reached $95,027.77, the level at which it has remained to the

present time; cash on hand at the end that same month was $103.66.

RCC's reported activities from January 1990 through December

1992 resulted in the following aggregate sums:

Direct Independent Debts Owed Respondent Debts Owed
Year Contributions Expenditures Vendors At End of Year Other vendors

1990 $4,000 $ -0- $ 92,682.74 $7,284.532

1991 -0- -0- 91,949.07 11,731.28
1992 -0- -0- 95,027.77 13,075.33

3. Presidential Victory Committee

Shortly after the RCC filed its 1991 Year End Report showing

debts totaling $91,949.07 owed the seven vendors listed above, the

PVC filed its Statement of Organization. The address listed for

this committee was 1815 H Street, NW, Washington, DC; however,

Robert Miller of Miller/Roos and Company was listed as treasurer,

and his address was listed as 1200 Third Avenue, San Diego. On

the Committee's reports Mr. Miller signed as Robert E. Miller, Jr.

John A. Fitch was named as executive director and assistant

2. As with NSPAC, this column includes debts owed the Washington
Intelligence Bureau. Such debts reached $2,692 in May, 1992 and
have remained there.
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treasurer at the Washington office. The couittees depository

was George Mason Bank of Fairfax, Virginia. On March 20, 1992, an

amendment to the Statement of Organixation was filed to add

David Bossie of 38 Ivy Street, SE, Washington, DC, as assistant

treasurer. The committee's address was also changed to the sae

Ivy Street address, while its depository became First Interstate

Bank of San Diego. More recently, on June 1, 1993, the committee

filed an amended Statement of Organization with a new address, 450

NAO Street, San Diego, the same address as that of the RCC. As of

the committee's 1993 November Monthly Report, Mr. Miller remained

treasurer.

According to news articles attached to the complaint in

MUR 3638 from the May 3, 1992 National Journal, the July 9, 1992

Washington Post, and the March 31, 1992 Philadelphia Inquirer,

Floyd Brown "set up" and chaired the PVC. Mr. Brown has confirmed

his position is chair in his affidavit in response to the

complaint in MUR 3578.

The PVC's first monthly report, for February, 1992, showed

$27,304 in contributions received ($20,704 unitemized), $510.55 in

expenditures and no debts owed. As of March 31, 1992 this

counittee's reported receipts for that month had risen to

$224,322.16, including $58,750 in itemized and $165,572.16 in

unitemized contributions. In this same report the committee also

reported $5,013.04 in operating expenses, $229,684.15 in

independent expenditures in support of "George Bush for
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President," and no debts owed. The independent expenditure figure

for March included the following aggregate payments to the

respondent vendors:

Response Dynamics, Inc - $144,411.98
American Telemarketing Group - 25,515.00
The Best Lists - 36,308.32
American Graphic Design - 1,988.50
Direct Response Data Management - 427.28

For April, 1992, the PVC's reported independent expenditures

involved additional large disbursements to the five vendors listed

immediately above, as well as the following:

Mid America Printing - $ 24,353.00
Fulfillment Management Service - 2,123.97

The PVC also reported $11,356.06 in debts accumulated in April,

but none were owed to the respondent vendors.

During the remainder of 1992 the PVC's accumulated debt

reached a high of $40,6334.44, as reported in its Pre-General

Report filed on October 22, 1992. Only one of this committee's

creditors, Miller/Roos and Company of San Diego, was also

continuously a creditor of the RCC. None of the seven vendor

respondents in MUR 3638 are among those PVC creditors to which

outstanding debts are owed.

4. The Companies

According to information received by the Commission in the

context of MUR 2638 and in the present matter, Response Dynamics,

American Telephone Marketing Group, The Best Lists, Fulfillment
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Management Services, Direct Response Data Management, Mid-America

Printing, and American Graphic Design were all founded, and are

still owned, by David A. Kunko and Ronald Kanfer. Mr. Kunko is

responsible for business and accounting functions, and Mr. Kanter

for creative matters.

Response Dynamics was incorporated in March, 1981 and The

Best Lists in November of the same year. The year of American

Telephone Marketing Group's incorporation was 1983; this

corporation is no longer active, having merged with Response

Dynamics in 1990, with Response Dynamics the surviving entity.

Mid-America Printing's date of incorporation was December 29,

1986, while Fulfillment Management Service and Direct Response

Data Management Service were both incorporated on June 19, 1987.

According to information provided in the context of MUR 2638,

American Graphic Design is a division of Response Dynamics. For

purposes of this Analysis, American Graphic Design will be treated

as a separate entity. The same is true with regard to American

Telephone Marketing Group.

The Companies together perform direct mail, telemarketing,

mailing list brokerage, letter production, filing, printing and

inserting services. An eighth entity, Washington Intelligence

Bureau, which is assertedly not affiliated with the respondent

companies, has served as the escrow agent for contributions

received as a result of solicitations undertaken on behalf of the

Companies' clients.



B. UXTfSIOS Of CREDIT TO T33 MCC

1. The L w

The Act prohibits any corporation from making a contribution

or expenditure in connection with any federal election, and any

committee from accepting such a prohibited contribution. 2 u.s.c.

S 441b(a).

Prior to June, 1990, the Commission's regulations included

within the definition of "contribution" extensions of credit to

political committees if the extensions were for a "period of time

beyond normal business or trade practice unless the creditor

made a commercially reasonable attempt to collect the debt."

Former 11 C.F.R. 5 100.7(a)(4). Corporations were permitted to

extend such credit if it were done in the corporation's ordinary

course of business "and the terms (were) substantially similar to

extensions made to non-political debtors which [were) of similar

risk and size of obligation." Former 11 C.F.R. 5 114.10.

These earlier regulations at Section 100.7 focused in large

part upon the duration of extensions of credit. The Commission's

revision of this section, which went into effect on June 27, 1990,

went beyond the earlier emphasis upon timing to broader emphases

upon the "ordinary course of business" and upon comparisons with

treatment of non-political clients like those set out at former

11 C.F.R. 5 114.10. Present 11 C.F.R. 5 100.7(a)(4).

Further, the new regulations incorporated former Section

114.10 into a new 11 C.F.R. S 116.3. This new provision permits

both unincorporated and incorporated commercial vendors to extend

credit, provided that this is done "in the ordinary course of the
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corporation's business and the terms are substantially similar to

extensions of credit to nonpolitical debtors that are of similar

risk and sixe of obligation.' 11 C.F.R. 5 116.3(a) and (b). This

new section also spells out the following factors to be considered

in the Commission's analysis of whether a vendor has extended

credit in its "ordinary course of business": (1) whether the

vendor followed its own established procedures and past practice,

(2) whether the vendor had received prompt and full payment in the

past from the same candidate or committee; and (3) "[whether the

extension of credit conformed to the usual and normal practice in

the commercial vendor's trade or industry." 11 C.F.R. 5 116.3(c)

2. RCC/Vendors vs. NSPAC/Vendors

a. Terms of Contracts

On April 7, NSPAC signed a 5-year contract with Response

Dynamics, as "the Agency," for carrying out a direct response

fundraising program. The contract, which appears to have been the

vendor's then standard, printed agreement, stated that: Response

Dynamics would provide all layouts and copy for a NSPAC direct

mail program; coordinate and develop the program; make

arrangements with advertising media; and "negotiate and enter into

agreements on behalf of the Client for any special material and

talent required and for all photography, models, special effects,

layouts, artwork, printing and any necessary technical material

for use in the direct response fundraising and advertising

program." Response Dynamics was given the authority to select all

vendors of such materials and services.
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The contract further provided that Response Dynamics was to

be reimbursed for all advertising costs and expenditures and for

Othe costs of packaging, shipping, taxes and duties, and telephone

calls and telegrams incurred in connection with the performance of

the Agreement." The company's compensation was to be $50 for each

thousand fundraising packages processed for mailing, 25% of the

costs of telephone solicitations, $2.00 per name for individually

typed mailings to donors of $50 or more, and commissions of 20% of

the standard list rental charges and/or exchanges made directly to

organizations and of 40% of list rentals made to brokers or

agencies. The Best Lists was designated as an agent of Response

Dynamics for the last purpose. The contra,-,- also provided for a

yearly cost of living increase.

All solicitation returns were to be sent to "an independent

third party" (Washington intelligence Bureau) which would tabulate

all returns, deposit the contributions into an "Escrow Fund,* and

make disbursements to the "direct mail suppliers" for bills

outstanding before funds were transferred to NSPAC. The approvals

of Response Dynamics and NSPAC were required for such

disbursements. List rental receipts and commissions were to be

placed in a separate bank account for use in paying commissions

and list rental fees.

The contract provided that Response Dynamics was to render

periodic billings which were to be paid "no later than on the due

date stated therein." If invoices from Response Dynamics or Best

Lists were thirty days or more past due, Response Dynamics was
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authorized to have list rental income applied to those invoices.

The agreement also contained the provision that *if invoices due a

creditor(s) for services provided under this Agreement (including

the Agency), remains (sic) unpaid ninety (90) or sore days past

the original invoice date, the Agency shall have the right to

direct all future direct mail, telephone marketing or other

returns to an Escrow Account designated by the Agency for the

purpose of tabulation, deposit and disbursement to the

creditor(s)." Disbursements from the Escrow Account would be per

the signature of an Agency representative. Further, the agreement

stated that "any funds advanced by the Agency for postage,

telephone vendors and other direct response fund raising services

or materials shall be immediately reimbursed the Agency before any

returns are disbursed to the (committee] and/or other parties."

in recognition of costs to be incurred by Response Dynamics

in developing the program, NSPAC agreed to pay the company $25,000

as liquidated damages for termination of the agreement prior to

its expiration date. Upon termination of the agreement, all

property and material produced by Response Dynamics was to be

considered its property until final payment was made. NSPAC

acknowledged the ownership by Response Dynamics of layouts, copy

and artwork, and its co-ownership of any and all lists created

pursuant to the agreement. Response Dynamics was to be entitled

to unlimited use of such lists during and subsequent to the

agreement, with no "payment of any nature whatsoever by the Agency

to the Client."
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On November 7, 1989, prior to its registration with the

Commission on December 5 of that year, the RCC entered into a

two-year contract with Response Dynamics, Inc. for fundraising

services. The contract appears to have been based on the same

standard form as the NSPAC contract; Lowever, the RCC negotiated

the deletion of the apparently otherwise standard provisions

regarding the receipt by Response Dynamics of any list rental

commissions, co-ownership of any lists generated, and unlimited

use of such lists by the vendor. Otherwise, compensation of the

vendor was to be upon the same bases as those in the NSPAC

contract, namely $50.00 per one thousand fundraising packages

processed, 25% of telephone solicitation costs, and $2.00 per name

for individually typed mailings to high dollar ($50 or above)

donors. The standard cost of living provision was eliminated.

As in the NSPAC contract, Response Dynamics was to render

periodic billings to the RCC, which were to be paid by the due

date on the invoice. Unlike the NSPAC contract, however, there

was no provision for access to list rental income as an

alternative source of payment. The agreement did include a

provision contract that, in the event of invoices being overdue by

ninety or more days, RDI could direct all future returns to an

escrow account to which it would have access.

The amount of $25,000 in liquidated damages for early

termination appeared in the RCC contract, as did the provision

that upon termination all property and material would become that

of the company until all payments were made by the committee. The
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company was to have sole ownership of all copy, layouts and

artwork.

b. Kiecution - Debts Incurred and Payments Rade

Between January 1, 1990 and June 30, 1992 the pattern of

debts incurred by the RCC, payments made and net debt outstanding

as regards the seven vendor respondents in comparison with other

vendors was as follows:

New Debt Payments Net Debt New Debt Payments Net Debt
Month Owed Seven To Seven Owed Seven Owed Others To Others Owed Others

1/1-31/90 $1,000 $ -0- $ 1,000
2/1-28/90 $18,606 -0- $18,606 4,073 -0- 5,073

v 3/1/31/90 4,903 16,098 6,930 1,707 1,135 5,646
C 4/1-30/90 48,797 3,984 51,743 7,100 2,938 9.808

5/1-31/90 23,324 12,912 62,156 9,963 2,200 17,571
re) 6/1-30/90 4,859 15,468 51,546 1,941 2,783 16,729

7/1-31/90 71,695 9,612 113,629 6,403 6,802 16,330
8/1-31/90 67,542 57,756 123,415 800 8,342 8,788
9/1-30/90 27,479 48,287 102,606 5,833 988 13,634
10/1-17/90 14,683 14,414 102,875 268 -0- 13,902

. 11/26/90 1,632 26,673 77,834 1,240 3,974 8,918
11/27-

12/31/90 27,603 12,755 92,682 2,608 1,317 10,209
1/1-31/91 15,929 18,214 90,397 1,859 2,500 9,569

" 2/1-28/91 18,312 21,655 87,054 953 -0- 10,523
3/1-31/91 9,297 10,274 86,077 1,101 1,552 10,072
4/1-30/91 5,724 10,314 81,487 289 101 10,260

<4 5/1-31/91 3,718 -0- 85,206 1,130 724 10,666
6/1-30/91 9,575 6,266 88,516 325 2,054 8,937

Q 7/1-31/91 13,626 16,105 84,327 3,901 -0- 12,839
8/1-31/91 12,434 8,504 89,966 792 -0- 13,631
9/1-30/91 8,523 9,189 89,300 631 3,684 10,578
10/1-31/91 3,292 1,215 91,377 585 280 10,883
11/1-30/91 85 -0- 91,463 211 -0- 11,095
12/1-31/91 485 -0- 91,949 636 -0- 11,731
1/1-31/92 1,058 -0- 93,000 1,7153 -0- 13,446
2/1-29/92 824 -0- 93,824 136 -0- 13,582
3/1-31/92 1,385 -0- 94,209 48 300 13,330
4/1-30/92 -0- -0- 94,209 -0- -0- 13,330
5/1-31/92 818 -0- 95,027 108 -0- 13,438
6/1-30/92 -0- -0- 95,027 -0- 364 13,074

3. This amount was owed Miller/Roos.
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During 1990 the RCC reported now debts owed the seven vendors

totaling $311,123. Payments that year totaled $217,959 for a

payment rate of 70%. At the end of the year $92,682 was owed

these seven vendors. In the &ane year new debts owed for services

rendered by other vendors totaled $42,936 and payments totaled

$30,479, for payment rate of 71%.

New debt accumulated in 1991 as owed to the seven vendors

totaled $101,000; vhen added to the amount carried over from 1990

debts totaled $193,682. Payments totaled $101,736 for a payment

rate of 53%. New debt owed other vendors that year came to $12,413.

A total of $10,209 in debts owed these latter vendors had been

carried over from 1990, bringing total debt in 1991 to $22,622.

Payments equaled $10,895, for a payment rate of 48%.

At the end of the contract period in October, 1991, the RCC's

total debts owed all vendors stood at $102,260. Of this figure

$91,377 was owed the seven vendors. This included:

American Telephone marketing Group - $20r955.00
Response Dynamics - 16,648.10
The Best Lists - 2,455.62
Mid-America Printing - 8,785.18
American Graphics Design - 4o797.00
fulfillment Management - 18,224.37
Direct Response Data - 19,512.68

$91,377.95

By June, 1992 the amount owed the seven vendors had risen to

$95,027, or by only $3,890, a figure which would appear to

indicate that no significant new projects were undertaken after

October, 1991. Their respective shares were:
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American Telephone Marketing Group - $20,955.00
Response Dynamics 16,694.35
The lest Lists - 3,219.62
Kid-America Printing - 8,785.16
American Graphic Design - 4,797.00
Fulfillment Management Service - 18,298.87
Direct Response Data Management - 22,277.75

Total - $95.027.77

The amounts owed other vendors totaled $13,075.33. No payments

were made to any of these vendors in 1992 or 1993; thus, as of

November, 1993, all of the debts remained unchanged.

c. Response to Complaints

The RCC contends that the debts owed by the RCC to the seven

vendors "were incurred as a result of an arms length business

transaction and, notwithstanding various attempts to secure

revenues from fundraising efforts, funds have not been obtained by

which to pay off the RCC debts." Counsel states that the RCC was

formed to support non-incumbent Republican candidates for the U.S.

Senate and House of Representatives. Although the RCC believed

that this message "would be very attractive to potential

Republican contributors," it was seen as a failure after several

months. "ITihe revenues were not generated to cover expenses and

little if any funds were used for purposes other than direct mail

costs.
" 4

The RCC asserts that the standard by which the contract

should be judged is whether it was an arms length transaction at

the time it was executed, not whether the contract resulted in a

4. The RCC reported only $4,000 in direct contributions to
candidates in 1990, no direct contributions in subsequent years, and
no independent expenditures.
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successful fundraising project. Respondents argue that it was the

Commission's former regulations which were in effect in November,

1989 when the agreement was signed, and that it is those

regulations which should be applied in the present matter.

Relying entirely upon the terms of the pre-1990 regulations,

the RCC asserts that the agreement was "made in the ordinary

course of RDI's business and on terms which were substantially

similar to other RDI agreements made with not only other political

committees but non-political entities." It is further asserted

that the amendments requested by RCC involved issues "which would

not have impacted upon the present debt situation of the

Committee," and that they "were not items detrimental to the

business activities of RDI." Finally, the committee argues that

the RCC had no control over whether the vendors took sufficient

steps to collect the debts. "The issue of the size of the debt

and the attempts by RDI to collect it are irrelevant to the issues

involving RCC." Collection effort would be a consideration only

if the RCC sought debt settlement approval.

d. Analysis

As outlined above, the Commission's revised regulations

governing extensions of credit became effective as of June 27,

1990, thus changing somewhat for the post-June, 1990 period the

factors to be considered by the Commission in determining whether

or not a credit extension to a political committee results in a

corporate or excessive contribution. Guidance as to standards is

also to be found in advisory opinions which were issued both
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before and after June 27, 1990, as well as in matters under review

on the public record as of that date and later.

i. Pre-June 27, 1990

(a). Standards to be applied

The Commission regulations in force until mid-June, 1990

required anyone extending credit to a political committee to do so

for no greater length of time than was normal business or trade

practice, unless that person had made commercially reasonable

attempts to collect. Otherwise, a contribution would result.

(Former 11 C.F.R. S 100.7(a)(4)). These earlier regulations

governing corporate activity also required that commercial vendors

extend credit only in the ordinary course of business and on terms

similar to those extended non-political clients. (Former C.F.R.

S 114.10.) Pre-June, 1990 advisory opinions which addressed

extensions of credit for direct-mail fundraising and telephone

solicitations determined that so long as such extensions for

start-up costs were normal industry practice and ordinarily

extended by the particular vendor involved, they would not be

considered contributions. However, by late 1989 the Commission

was also emphasizing that agreements between vendors and political

committees should have built-in safeguards of the vendors'

financial interests. (AO 1989-21). This concern was restated in

AO 1990-1 issued on March 1, 1990.

(b). Application to RCC and Companies

(1). Relevance of NSPAC Contract Experience

Knowledge derived from prior dealings with a customer was not

listed specifically in the regulations as a component of "ordinary
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course of business" until the revision of those regulations in

June. 1990. Nevertheless, prior to that date such knowledge would

have been relevant to a vendor's decisions regarding whether or

not to extend credit.

The RCC registered as a political committee with the

Commission on December 5, 1989. The complainant in MUR 3638

asserts that certain individuals on the board of directors of the

RCC in large part were the same as those on the NSPAC board of

directors. The chairman of the RCC, Floyd G. Brown, was active as

a consultant with NSPAC in 1988. The principal vendors selected

to serve the RCC beginning in 1990 were the same as those against

which high levels of debt had been accumulated by NSPAC during the

period immediately preceding the RCC contract. Thus, as to the

RCC activity between December, 1989 and June 27, 1990, it is

appropriate to examine whether the solicitation failures of the

earlier organization in late 1988 and 1989 should have served as

warnings to the respondent vendors with regard to their dealings

with the RCC and, more fundamentally, to compare the provisions of

the contracts entered into by the two committees.

(2). NSPAC failure

The principal activities undertaken by NSPAC after its

creation in 1986 were its independent expenditure program on

behalf of the presidential campaign of George Bush in 1988, plus,

to a lesser extent, programs in support of at least seven

candidates for the U.S. Senate in the same 1987-88 cycle; its
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fundraising expenditures in 1989 and 1990 were for the most part

reported as being on behalf of the 1988 Bush campaign. The ICCp

on the other hand, was created to assist the senatorial campaigns

of Republican candidates in 1990. The $4,000 which the RCC

contributed vent to 1990 U.S. Senate candidates, not to the Bush

campaign or to other 1988 candidates.

Thus, there were differences in the candidates in support of

whom NSPAC and the RCC solicited contributions, with possible

implications for RCC optimism in early 1990 despite NSPAC's then

recent failures. Nevertheless, given the apparent overlaps in

leadership between NSPAC and the RCC, considerations as to the

creditworthiness of the RCC should have included the fundraising

difficulties which NSPAC, under that leadership, had begun to

suffer in late 1988. These difficulties continued into 1989 and

1990, compounded by new, but unsuccessful, attempts to raise

sufficient funds in January and February, September and December,

1989 and in January and February, 1990 to meet NSPAC debts. The

RCC began its solicitations in January or February, 1990; at that

time NSPA was carrying over $1,000,000 in debt owed to the seven

vendors, as it had for the past year. Any creditor still involved

with NSPAC would have had ample reason to question whether its

"ordinary" course of business should include granting credit for

the new RCC.



(3). The Contracts

The written agreement between Response Dynamics and the RCc

designated the former as the committee's agent in its relationship

with other vendors. it is not clear whether separate agreements

were negotiated with others of the seven vendors, even though all

had come into existence by November, 1989. The RCC agreement

provided for payment of vendors upon submission of invoices, with

payment to come from an Escrow Fund consisting of funds received

in response to solicitations. No advance payments to vendors were

required. Suppliers had first call upon monies received,

although, again as with the NSPAC contract, it is not clear

whether this applied to all vendors or just the seven respondents.

Further, if invoices were unpaid for longer than ninety days,

Response Dynamics could direct all future receipts into an Escrow

Account which it would designate and against which its

representative could make disbursements.

These RCC contract provisions appear to have been ones

contained in Response Dynamics? standard contract and to have been

designed to accord the vendors some measure of financial

protection. On the other hand, this contract was not nearly as

advantageous to the vendors as the one signed with NSPAC in that,

as stated above, RCC negotiated the deletion of a number of

provisions which would have given Response Dynamics rights to

income from list rentals as well as to co-ownership and use of any
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list developed as a result of the contract. It also negotiated

out the standard cost of living increase provision.

With regard to the contract between the RCC and Response

Dynamics and its pro-June 20, 1990 implementation, the principal

issue is whether the compensation provisions of the contract as

negotiated were in fact in the ordinary course of the vendor's

business. The RCC does not indicate that it was ordinary business

practice for Response Dynamics to agree to the kinds of

significant changes in its standard contract as those accepted in

the contract with the RCC. Rather, it is argued generally that

these amendments would not have had an impact upon the debts owed

the vendors by his client, and that these contract deletions were

not detrimental to the vendors' business activities.

ii. Post-June 27, 1990

(a). Standards to be Applied

The Commission's revised regulations with regard to both

corporate and non-corporate commercial vendors require that credit

be extended only in the ordinary course of the creditor's business

on terms "substantially similar" to those of extensions to

non-political debtors. 11 C.F.R. S 116.3(a) and (b). Creditors

must make "commercially reasonable" attempts to collect.

11 C.F.R. 5 100.7(a)(4). "Ordinary course of business" is

expressly defined to include the vendor's own procedures and past

practice, prior experience with the particular debtor, and normal

industry practice. 11 C.F.R. 5 116.3(c).
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Advisory opinions concerning fundraising contracts issued by

the Commission after June, 1990 and before the end of NSPAC

activity in mid-1991 placed even more emphasis than earlier ones

upon the importance of advance payments to vendors and upon

assurances that the vendors would not be left bearing most of the

risk of a fundraising project. (AO 1990-14 and AO 1990-19).

(b). Application to RCC and Companies

As can be seen on the monthly summary of RCC debt at

pages 47-48, the amount of new debt owed the seven vendors by the

RCC jumped several fold in July and August, 1990, with net debt

owed more than doubling by the end of July from $51,546 to

$113,629. It appears that a new, larger round of solicitations

took place at that time, presumably in order to collect funds to

pay the vendors.

As of mid-1990 no contributions to candidates had been made

by the RCC. Nor does it appear that non-respondent vendors were

being favored in terms of payments. Thus, the issue is whether it

was in the ordinary course of the vendors' own business to extend

more credit in order to recoup earlier losses, whether such

extensions are normal in the direct mail and telemarketing

industries, and whether the vendors' earlier experience with the

RCC should have signaled more caution. Given the information

presently available, it appears that the prior experience of the

respondent vendors under the RCC contract should have been enough

to render highly questionable further extensions of credit after

June, 1990.
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There is reason to believe that the RCC has violated 2 U.S.C.

5 441b(a) by accepting extensions of credit outside the ordinary

course of business.

2. Affillationj Excessive Contributions

2 U.S.C. S 433(b)(2) requires that statements of organization

filed by political committee include the names and other

information pertaining to committees affiliated with the reporting

committee. 11 C.F.R. 5 100.5(g)(2) defines "affiliated committee"

to include, inter alia, all committees "established, financed,

maintained or controlled by the same corporation, labor

organization, person, or group of persons .

Pursuant to 2 U.S.C. 5 441a(a)(5), "all contributions made by

political committees established or financed or maintained or

controlled by any . . . person, or by any group of such persons,

shall be considered to have been made by a single political

committee." See also 11 C.F.R. 5 100.5(g)(3)(v). Pursuant to

11 C.F.R. 5 110.3(a), "all contributions made or received by more

than one affiliated committee . . . shall be considered to be made

or received by a single political committee. 2 U.S.C.

5 441a(a)(1)(C) limits to $5,000 the amount which any person may

contribute to a political committee in any calendar year, while

2 U.S.C.$ 441a(f) prohibits committees from accepting excessive

contributions. 2 U.S.C. 5 441a(a)(2)(A) limits to $5,000 the

contributions which any multicandidate committee may contribute to

a candidate with respect to any federal election.

Factors to be considered by the Commission in determining

whether there is evidence that one committee has been established,
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financed, maintained or controlled by another committee, resulting

in affiliation, include, but are not limited to,

1. Whether a sponsoring organization owns a
controlling interest in another organization
sponsoring a political committee;

2. Whether a committee is able "to direct or
participate in the governance of another .

committee through provisions of constitutions,
bylaws, contracts, or other rules, or through formal
or informal practices or procedures";

3. Whether a committee "has the authority or ability
to hire, appoint, demote or otherwise control the
officers, or other decisionmaking employees or
members of another . . . committee";

4. Whether a committee "has a common or overlapping
membership with another . . . committee which
indicates a formal or ongoing relationship between
the . . . committees";

5. Whether a committee "has common officers or
employees with another . . . committee which
indicates a formal or ongoing relationship between
the . . . committees";

6. Whether a committee "has any members, officers or
employees who were members, offices or employees or
another . . . committee which indicates a formal or
ongoing relationship between . . . the committees, or
which indicates the creation of a successor entity*;

7. Whether a committee "provides funds or goods in a
significant amount or on an ongoing basis to another
0 . . committee . . .'-

8. Whether a committee "causes or arranges for funds
in a significant amount or on an ongoing basis to be
provided to another . . . committee";

9. Whether a committee or its agent "had an active or
significant role in the formation of another . . .
committee"; and

10. Whether the committees "have similar patterns of
contributions or contributors which indicates a
formal or ongoing relationship between the . . .
committees."

11 C.F.R. 5 l00.5(g)(4)(ii)(A-J).
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a. PVC and RCC

The complaint in MUR 3578 alleges that the PVC and the RCC

"were established, and are financed, maintained or controlled by

the same person or group of persons and are thereby affiliated.*

in support of this allegation, the complainant asserts the

following:

1. Both committees employ Floyd Brown *in an
executive capacity." Mr. Brown is both founder and
chairman of PVC and is chairman of RCC. Robert N.
Miller, Jr., serves as treasurer of both committees.

2. The two committees until recently shared
the same depository, namely The George Mason Bank of
Fairfax, Virginia, and that a caller had been
informed by the PVC that contributions to both
committees could be made by using a single check.

3. The two committees share seven common vendors.

in his response on behalf of the RCC in MUR 3578 and in his

sworn affidavit in the same matter Floyd Brown states that he is

the *Chairman of Presidential Victory Committee" and the chairman

of the RCC. in addition, Robert E. Miller was the treasurer of

the RCC at the time he was named treasurer of the PVC.

Mr. Brown asserts that the RCC . . . is no longer operational

as a political committee, that it was not operational with respect

to the 1992 election cycle, and that it has not been operational

for many months (beginning well before the formation of PVC)

except with respect to efforts to retire the debt it has accrued.

"In my opinion, there is no affiliation between PVC and RCC. They

are completely different committees formed in different time

periods for different purposes, and RCC has not been operational

in the 1992 election cycle."



While the RCC made a total of $4,000 in contributions in

October and November, 1990, to six candidates for the U.S. Senate:

Bank Brown, Hal Daub, Jim Rappaport, James Tauke, Lynn Martin and

Pat Saiki, and to one Congressional candidate, Robert Williams, no

additional direct contributions have been reported since that

time, and thus none were apparently made in 1992. Nor have any

independent expenditures been reported by the RCC.

In 1992 the PVC made a total of $7,750 in contributions to

nine candidates for the Senate and the U.S. House of

Representatives; the recipients included the authorized committees

of Bruce Herschensohn, Duane Sommers, Pam Roach, Mark Siljander,

Tim Hutchinson, James Lacey, Tom Scott, William Dannemeyer and

Enid Greene. The PVC's 1992 disbursements also included

$2,060,810.97 in independent expenditures on behalf of *George

Bush for President."

It is clear that the RCC and the PVC were founded and have

been directed by the same individual(s), thus meeting, at the

least, the requirements of 11 C.F.R. 5 100.5(g)(4)(ii)(E) (common

officers or employees) and (I) (significant role by one in

formation of second). There is reason to believe that the RCC and

the PVC violated 2 U.S.C. S 433(b)(2) by not reporting each other

as affiliated committees.
5

5. The complaint in MUR 3578 cites 11 C.F.R. 5 102.2(b) as a
provision violated by the RCC and the PVC. This regulatory
provisions defines "affiliated committee* and thus is not one
which is subject to violation.



4-28-

b. NSPAC and RCC

Neither complaint directly alleges the affiliation of NSPAC

and the RCC. Nevertheess, the statement in the article from the

National Journal attached to the complaint in NUR 3638 concerning

the overlapping of members of the comnittees' respective boards of

directors and consultants has raised questions as to the role of

NSPAC in the creation of the RCC and led to an examination of both

committees' reports.

Of the factors in the Commission's regulations evidencing

affiliation, those at present most clearly relevant to the

NSPAC/RCC relationship appear to be the involvement of common

officers or employees in two ongoing committees; the past

involvement by members, officers or employees of one committee in

another committee with the resulting possibility of the "creation

of a successor entity'; the active involvement by the agent of one

in the formation of the second; and a pattern of overlapping

contributors. According to the news article cited above, Floyd G.

Brown, a consultant for NSPAC, founded the RCC in late 1989 and

has acted as its chairman. Further, most of RCC's board members

were allegedly on the board of NSPAC. Thus, whether one considers

these committees to be contemporaries or predecessor/successor,

their apparently shared personnel bring them within the above

affiliation factors.

An examination of direct contributions made by NSPAC and the

RCC in 1990 shows that each contributed to at least two of the

same federal candidates, Jim Rappoport and Pat Saiki. More

revealing are the committees' reports of contributions received.
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In 1990 the RCC received contributions from 70 individuals. of

these contributors at least 21, or almost one-third, were also

reported as having made contributions to NSPAC either during that

same year or in 1989.

There is reason to believe that the RCC violated 2 U.S.c.

5 433(b)(2) by not reporting NSPAC as an affiliated committee.

Again, with affiliation NSPAC and RCC would have shared both

contribution and receipt limitations pursuant to 2 U.S.C.

5 441a(a)(5) and 11 C.F.R. S 110.3. NSPAC attained multicandidate

status on October 24, 1986, while RCC qualified on June 18, 1990.

As a committee affiliated with NSPAC, RCC would in fact have

shared the older committee's multicandidate status at its

inception in December, 1989. Thus, throughout 1990 the two

committees were limited to an aggregation of $5,000 in

contributions per election to candidate committees and were

permitted to receive a combined total of $5,000 from individual

contributors.

At present, as stated above, the two shared recipients which

have been identified are Pat Saiki and Jim Rappoport. The

committees' combined contributions to these candidates did not

exceed $5,000 per election. It does appear, however, that

combined receipts from at least one of the 21 shared contributors

exceeded $5,000. These excessive contributions were as follows:
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NSPAC

Roy w. A&ledge 5/2S/90
7/3/90
6/6/90
8/17/90
10/16/90

$ 200
200
300
300
500

$1-'1T "

RCC

2/26/90 - $ 250
5/7/90 - 300
6/18/90 - 400
6/29/90 - 500
7/16/90 - 200
8/2/90 - 200
8/7/90 - 750
8/15/90 - S0
8/16/90 - 200
8/20/90 - 1,000
8/23/90 - 250
9/20/90 - 200
10/10/90 - 200
10/31/90 - 2000

Thus, there is reason to believe that the RCC violated 2 U.S.C.

5 441a(f) by accepting contributions in excess of $5,000.



'FEDERAL ELECTION COMMISSION

WASONGTON. DC 20M3

OCTOBER 3, 1994

Russell W. Sullivan, Esquire
Vinson 9 Elkins
1455 Pennsylvania Avenue, NW
Washington, DC 20004-1008

RE: MUR 3578/3638
Mrs. Wesley West

Dear Mr. Sullivan:

On September 27, 1994 the Federal Election Commission found
reason to believe that your client, Mrs. Wesley West, violated
2 U.S.C. S 441a(a)(1)(C), a provision of the Federal Election
Campaign Act of 1971, as amended ("the Act.") by making excessive
contributions totaling $15,000 to the Presidential Victory
Committee in 1992. After considering the circumstances of this
matter, the Commission also determined to take no further action
and closed its file as it pertains to Mrs. West. The portion of
the First General Counsel's Report which pertains to your client
is enclosed.

The Commission reminds your client that her contributions to
the Presidential Victory Committee during the 1992 calendar year
appear to have been in violation of the Act. She should take
steps to ensure that this activity does not occur in the future.

The file will be made public within 30 days after this matter
has been closed with respect to all other respondents involved.
You are advised that the confidentiality provisions at 2 U.S.C.
I 437g(a)(12)(A) still apply with respect to all remaining
respondents in this matter.

If you have any questions, please contact Anne A.
Weissenborn, the senior attorney assigned to this matter, at
(202) 219-3400.

For the Commission,

Trevor Potter
Chairman

Enclosure
First General Counsel's Report (relevant portion)



FEDERAL ELECTION COMMISSION
WASHINCTON. DC 204)6

October 20, 1994

David A. Kunko, Chairman
Response Dynamics# Inc.
2070 Chain Bridge Road
Suite 400
Vienna, VA 22182

RE: NUR 36V

Dear Mr. Kunko:

I am writing with reference to our telephone conversation a

week or so ago and to the arrangements which we made for a meeting

at your office next wednesday, October 26., 1994, to discuss the

Commission's discovery requests in the above-cited matter. Upon

further reflection, I think there are some issues in need of

clarification.

First, when you called me I did not have the case file at

hand, and thus did not focus on the fact that you have designated

counsel to represent your companies in this enforcement matter.

So long as this designation is in effect, it is inappropriate for

a representative of the Office of the General Counsel, including

myself, to talk with you directly without the consent of counsel.

Accordingly, if you remain interested in meeting next Wednesday,

your counsel should request this meeting in writing. Following

the making of such a request we can then clarify what such a

meeting could accomplish. Even if such a meeting were to take

place, it would not obviate the need for compliance with the

Commission's subpoena and order.

We remind you that, according to our calculations, your

responses to the Commission's subpoena and order are due on or

about November 7, 1994. Thus, we sugqest that your counsel

immediately submit a request for an extension of time in which to

respond to all of the discovery requests sent to your companies.

Although we recognize the complexities that have arisen, we wish

to emphasize that we do no want this matter to be delayed
inordinately.



David A. Kunko, President
Response DynaSics, Inc.
Page 2

I will be out of the office tomorrow, October 21, but will be
in next Monday. Should your counsel be unable to discuss this
matter today, the person to contact tomorrow would be Abigail
Shaine, Assistant General Counsel, at (202) 219-3400.

Sincerely,

Anne A. Weissenborn
Senior Attorney

cc: William H. Schweitzer, Esquire
E. Mark Braden, Esquire
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October 21, 1994

C,

c.c "i 7t.- ,.. " ,-- "

Anna A. Wisenborn, Esquire
Office of the General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: Response Dynamics. MUR 3638

Dear Ms. Wisenborn:

My client desires to resolve this matter in the most
expeditious manner possible, but the number and scope of the
Commission's request and its proximity to the election makes a
response by November 7th impracticable, if not impossible. For
this reason, we are requesting an additional thirty (30) days
from November 7th in which to respond to the Commission's
request.

Thank you for your consideration.

Sincerely,

E. Mark Braden
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FEDERAL ELECTION COMMISSION
WASHINCTON D C 20461

October 25, 1994
Z. Mark Braden, Esquire
Baker & Hostetler
Washington Square, Suite 1100
1050 Connecticut Avenue, NW
Washington, DC 20036-5304

RE: MUR 3638
Response Dynamics, Inc.,

et al.

Dear Mr. Braden:

This is in response to your letter dated October 21, 1994,
which we received on October 24, 1994, requesting an extension
of thirty days to respond to the Commission's reason to believe
determinations and subpoena and order. After considering the
circumstances presented in your letter, the Office of the General
Counsel has granted the requested extension. Accordingly, your
response is due by the close of business on December 7, 1994.

If you have any questions, please contact me at (202)
219-3400.

Sincerely,

Anne A. weissenborn
Senior Attorney

it::
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November 4, 1994Federal Express

Anne A. Weissenborn, Esquire
Assistant General Counsel -

Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463 --

Re: Presidential Victory Committee,
Robert E. Miller, Jr.,
Treasurer- et al.: MUR 3638

Dear Ms. Weissenborn:

This firm represents Presidential Victory Committee ("PVC")
and Robert E. Miller, Jr., as Treasurer of PVC (collectively
referred to herein as "PVC Respondents"), in the above-referenced
matter. By letter dated October 3, 1994, received by this office
on October 6, 1994, you indicated that the Federal Election
Commission ("FEC") had found reason to believe that the PVC
Respondents may have violated the Federal Election Campaign Act
of 1971 ("FECA"), and you invited their response within 30 days
of receipt of your letter, which is also the due date for
responding to the interrogatories and document request submitted
with your letter.

Although we have been working diligently with the
respondents to answer the matters on which you seek further
information, we are in need of additional time to submit the
reponse and would respectfully request an extension of time of
two weeks within which to submit it. It is our understanding, if
you grant this request, that the response would be due on or
before November 20, 1994.

We would appreciate your acknowledgement of this request and
your favorable action, and we thank you for your consideration.

Sincerely yours,

William Olson
WJO:mm
cc: PVC Respondents



FEDERAL ELECTION COMMISSION
WASHINGTON. D C Z03

November 9, 1994

William J. Olson, Esquire
8180 Greensboro Drive, Suite 1070
McLean, Virginia 22102-3823

RE: MUR 3638
Presidential Victory Committee
Robert E. Miller, Jr.,

Treasurer

Dear Mr. Olson:

This is in response to your letter dated November 4, 1994,
which we received on November 7, 1994, requesting an extension of
two weeks to respond to the Commission's reason to believe
determinations and discovery requests.

The Chairman's letter of October 3, 1994, which notified your
clients ot the Commission's findings of reason to believe and
which enclosed a subpoena and order, contained the requirement
that any request for an extension of time to respond be submitted
at least five days prior to the due date of the response. Your
request was submitted after the prescribed time. However, in
light of the extent of the discovery requests involved in this
matter, the Office of the General Counsel has granted the
requested extension. No additional extensions will be granted.
Your clients' response is thus due by the close of business on
November 20, 1994.

If you have any questions, please contact me at (202)
219-3400.

Sincerely,

Anne A. Weissenborn
Senior Attorney
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November 8, 1994

Anne A. Weissenbom, Esquire
Federal Election Commission
General Counsel's Office
999 E Street, NW
Washington, D.C. 20463

(.c.

RE: MUR 3638
Republican Challengers Committee

Dear Ms. Weissenborn:

This is a letter in follow-up to our conversation regarding a request for an extension of
time in the above referenced matter for production of documents in accordance with the subpoena
issued by the Commission on October 3, 1994. I presently have the documents and am reviewing
them with representatives of the respondnJt. However, I am due to be out of my office from
Wednesday, November 9, 1994 through Thursday, November 17, 1994. It will not be possible
for me to work with my client on this matter during that period. Therefore, I would request your
authorization to provide the documentation and response to interrogatories to your office no later
than Wednesday, November 23, 1994.

Thank you for your attention to this matter.
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November 8, 1994

Anne A. Weissenborn, Esquire
Federal Election Commission
General Counsel's Office
999 E Street, NW
Washington, D.C. 20463

RE: MUR 3638
National Security Political

L&J
C)

Action Committee

Dear Ms. Weissenborn:

This is a letter in follow-up to our conversation regarding a request for an extension of
time in the above reifesened mater for production of documents in accordance with the subpoena
issued by the Commission on Oktb 3, 1994. I presently have the documents and am reviewing
them with representatives of the respondent. However, I am due to be out of my office from
Wednesday, November 9, 1994 through Thursday, November 17, 1994. It will not be possible
for me to work with my client on this matt during that period. Therefore, I would request your
authorization to provide the documentation and response to interrogatories to your office no later
than Wednesday, November 23, 1994.

Thank you for your attention to this matter.

N~ov 1
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Robert E. Miller, Jr.,
as treasurer

llivan:

s in response to your letter dated November 8, 1
ceived on November 9, 1994, requesting an extens
November 23 to respond to the Commission's reaso
erminations and discovery requests.

airman's letter of October 3, 1994, which notifi
the Commission's findings of reason to believe a
sed a subpoena and order, contained the requirem
quest for an extension of time to respond be sub
ve days prior to the due date of the response.
submitted after the prescribed time. However,
e extent of the discovery requests involved in t
Office of the General Counsel has granted the

xtension. No additional extensions will be gran
s' response is thus due by the close of business
, 1994.

have any questions, please contact me at (202)

Sincerely,

4e-

Anne A. Weissenborn
Senior Attorney

994'
ion of
n to

ed your
nd
Lent
mitted
Your
in
his

ted.
on



FEDERAL ELECTION COMMISSION
WASHINGTON. 0 C 2046)

November 15, 1994

Paul 3. Sullivan, zsquire
1225 I Street, NW
Washington, DC 20005

RE: MUR 3638
National Security Political
Action Committee
Elizabeth I. Fediay,
as treasurer

Dear Mr. Sullivan:

This is in response to your letter dated November 8, 1994,
which we received on November 10, 1994, requesting an extension of
time until November 23 to respond to the Commission's reason to
believe determinations and discovery requests.

The Chairman's letter of October 3, 1994, which notified your
clients of the Commission's findings of reason to believe and
which enclosed a subpoena and order, contained the requirement
that any request for an extension of time to respond be submitted
at least five days prior to the due date of the response. Your
request was submitted after the prescribed time. However, in
light of the extent of the discovery requests involved in this
matter, the Office of the General Counsel has granted the
requested extension. No additional extensions will be granted.
Your clients' response is thus due by the close of business on
November 23, 1994.

If you have any questions, please contact me at (202)

219-3400.

Sincerely,

Anne A. Weissenborn
Senior Attorney
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November 21, 1994

Trevor Potter, Chairman
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Attention: Anne A. Weissenborn, Esquire
Assistant General Counsel

Re: Presidential Victory Committee,
Robert E. Miller, Jr.,
Treasurer. et al.: MUR 3638

Dear Sir:

This firm represents Presidential Victory Committee ("PVC")
and Robert E. Miller, Jr., as Treasurer of PVC (collectively
referred to herein as "PVC Respondents"), in the above-referenced
matter. By letter dated October 3, 1994, received by this office
on October 6, 1994, you indicated that the Federal Election
Commission ("FEC") had found reason to believe that the PVC
Respondents may have violated the Federal Election Campaign Act
of 1971 ("FECA"), and you invited their response within 30 days
of receipt of your letter, which is also the due date for
responding to the interrogatories and document request submitted
with your letter. By letter dated November 9, 1994, the response
time was extended to November 20, 1994, which, because it was a
Sunday, is being responded to today.

We expect, in accordance with the law and your letter of
October 3, 1994, that this matter will remain confidential, and
we expressly request that it remain confidential.

This matter apparently is the product of two complaints
filed with the Commission. The first, designated as MUR 3578, a
complaint by the Democratic National Committee, was the subject
of the Commission's letters to the PVC Respondents dated August
14, 1992, which were answered by the PVC Respondents in their
letter to the Commission dated September 2, 1992. The second,
designated as MUR 3638, also a complaint by the Democratic
National Committee ("DNC"), was the subject of the Commission's
letters to the PVC Respondents dated October 6, 1992, which were
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answered by the PVC Respondents in their letter to the commission
dated October 27, 1992.

Although you state that the two I'IU's referenced above have
now been merged into NUR 36381 it is difficult to understand why
that was done. As noted in their above-referenced response of
October 27, 1992, the complaint in NUR 3638 does not directly
accuse the PVC Respondents of any wrongdoing whatsoever. PVC's
name was not even included in the caption of the complaint as a
target of the DNC's charges, and there are no specific paragraphs
of the complaint alleging any violations of the Federal Election
Campaign Act, or any other law, by the PVC Respondents. To the
extent that the complaint insinuates an affiliation between
Republican Challengers Committee ("RCC") and PVC, that would at
most merely be repetitious of one of the allegations in the
complaint in MUR 3578. In short, we fail to see why the matter
is being merged into HUR 3638. In our view, there should be no
merger and MUR 3638 clearly should be dismissed as against the
PVC Respondents.

Our view is further supported by the absence of evidence to
substantiate any reason to believe there was any reportable
affiliation between RCC and PVC, and this view is actually
supported by the facts recited in the "Factual and Legal
Analysis" attached to your "reason to believe" letter of October
3, 1994. Although the letter itself says that the Commission
found reason to believe that the PVC Respondents violated 2
U.S.C. sec. 433(b) (2) by not reporting the RCC as an affiliated
committee, the Factual and Legal Analysis is devoid of any facts
or analysis that would support such a conclusion. In fact, the
footnote (01) on page 7 of the Factual and Legal Analysis
actually support the position of the PVC Respondents that there
was no affiliation, and thus no violation. With respect to the
notion that there may have been technical affiliation within the
intendment of section 433(b) (2), there is no evidence whatsoever
beyond the undisputed facts concerning the common
officers/employees. The fact that the two committees had common
officers is only a fato to be considered in determining whether
there was a "formal or ongoing" relationship between the two
committees. See 11 C.F.R. sec. lOO.5(g)(4)(ii)(E). The rest of
the facts set forth in the Factual and Legal Analysis support the
PVC Respondents' position that, despite some common officers,
there was no affiliation. Again, therefore, it is very difficult
to understand why the PVC Respondents have been retained in any
continuation of MUR 3638.

With respect to the balance of the matters referred to in
your letter of October 3, 1994, we would respond as follows. We
would request pre-probable cause conciliation with respect to the
alleged violation of 2 U.S.C. sec. 441a(f), the facts concerning
which have previously been stated and which we believe are
undisputed.
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With respect to the commission's finding of reason to

believe that there was a violation of section 434(c) " by failing

to report fully debts incurred in connection with independent

expenditure programs," we are somewhat in the dark. To the best

of our knowledge, neither MUR 3578 nor MUR 3638 included any

allegation with respect to a violation of section 434(c), and we

are entirely unfamiliar with that allegation. Having read the

Factual and Legal Analysis ("Analysis") presented with your

letter, however, we would state that we have looked at the

reports of the PVC Respondents and would agree with the statement

in the Analysis (p. 11) that most of the expenses "did not

apparently involve activities expressly advocating the election

or defeat of a candidate." We do not know if all of the expenses

fall into this category, or if some should have been reported as

independent expenditures as well (or if, in fact, they were so

reported). In view of the fact that any such expenses would only

have been a small part of the substantial fully-reported

independent expenditure, it would appear that, if a reporting

error was committed, it was completely inadvertent.

Enclosed are the PVC Respondents' responses to the

interrogatories and document requests included with your letter

of October 3, 1994.

We will await word from you on the matters referred

to above.

Sincerely yours,

William J. Olson

Enclosure
WJO:MM

cc: PVC Respondents
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November 6. 1989

Mr. Ron Kanfer
Response Dynamics
2070 Chain Bridge Road, Suite 400
Vienna, VA 22182

Dear Ron,

I have approved the Republican Challengers Committee
prospect letter per the request of David Duncan, but we must get
a signed contract before the letter goes in the mail.

Please have a draft contract sent to me as soon as possible.
I do not want to mail until we have a signed contract.

The package looks great. I get more excited about the
project every day. I think we have a winner.

Sincerely,

F~l G-rown



September 28, 1989 Via Fax

Memorandum to David Kunko and Ron Kanfer

From: Floyd G. Brown

RE: Republican Challengers Committee

I am extremely excited about the prospects for this new
project. I expect to be talking with Paul Sullivan later today
to approve the final filing of the committee.

I expect to have the prospectus completed by the 10th of
October. I will fax to you some earlier drafts. I would like
you to consider using highly targeted mailings of the prospectus
to high dollar donors.

The prospectus will be a very classy piece of art. I would
like to produce it with a glossy cover and color photos inside.

The prospectus will include the case for the Republican
Challengers Committee. It will include the 1989-90 operating
budget, and it will be similar to a project prospectus that is
prepared by any corporation. The entire action plan will be
outlined.

Once this is mailed to high dollar donors I will follow up
the mailings with telephone calls. I would even like to take
several fundraising trips to key cities (ie: New York, Boston,
Chicago, Dallas, Phoenix and L.A.) this fall. I'm sure a week in
each city would pay off nicely in start up dollars.

Please call me if you have any thoughts about the high
dollar mailings or any additional fundraising ideas. I'm going
to be working on this project full time, so I expect success.

It was a pleasure seeing you last week.
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AGREEMENT made " p Dyni Inc.,
(breinafter called the Aency),d
(herenafter called the Client), aM ________________________
(hereinafter called the Escrowee).

WITNESSETH:

WHEREAS, the Agency and the Client have heretofore entered into an Agreement dated Nov. 7

19.., pursuant to which the Agency has agreed to provide direct mail fund raising services to the Client
and the Client has agreed to pay the costs for said services as well as costs for others providing services and
supplies for the direct mail fund raising program all upon the terms and conditions set forth in the
Agreement between the Agency and the Client, and

WHEREAS, the parties desire to execute an Escrow Agreement in accord with the provisions of

paragraph 5.c of said Agreement,

IT IS, THEREFORE, agreed:

1. ESCROW FUND. The Agency and the Client hereby agree that returns from the direct mail fund
raising programs covered by their Agreements dated Nov 7 , 19 80, shall be received by the
Escrowee and the sum so received shall be known as the Escrow Fund.

2. PAYMENT OF CREDITORS. The Escrow Fund shall be held by the Escrowee separate and apart

from the other funds of the Escrowee. The Agency and the Client shall mutually present the Escrowee
invoices of creditors, including invoices of the Agency, which the Escrowee shall pay from said Escrow
Fund.

All invoices paid from said Escrow Fund shall be jointly agreed upon by the Agency and the Client. If
any such invoice is disputed, the Escrowee shall continue to hold the sums necessary to pay said disputed

-, invoice in escrow until such time as the claim of debt is resolved by the Agency and the Client.
The Escrowee shall render billings for Escrowee services by the 10th day of each month for services

rendered in the preceding month and payment shall be due no later than thirty days from the date of such
billing. If payment authorization is not received by the Escrowee for any billings due for Escrowee services
by the due date, and such billings are not in dispute, the Escrowee shall be authorized to pay such billings
without the authorization of the Client or Agency.

I: If payment authorization is not received by the Escrowee, within 30 days of invoice date, for any
billings due the Agency, and such billings are not in dispute, the Escrowee shall be authorized to pay such
billings without written authorization of the Client.

3. DISPUTES. In the event of any dispute with respect to disposition of all or part of the Escrow Fund,
the Escrowee shall not be obligated to disburse the disputed portion thereof nor shall the Escrowee be
required affirmatively to commence any action against the Agency or the Client or defend any action that a
creditor might bring. In his sole discretion, the Escrowee may, in the event of a dispute as to the disposition
of all or part of the Escrow Fund, commence an action in a nature of interpleader and seek to deposit the
disputed portion in a Court of Competent Jurisdiction.

Any dispute arising from any question involving invoices of the Agency or the Escrowee shall be made
in writing within 10 days of receipt of said invoice.

4. OTHER AGREEMENTS. The Escrowee shall not be bound by any agreement between the Agency
and the Client of which he has no knowledge as of the date of this Escrow Agreement. Nor shall he be
required to determine the amount of validity of any claim made against the Escrow Fund.

5. ACCOUNTING. The Escrowee shall provide the Agency and the Client an accounting as to each
payment or disbursement made from the Escrow Fund. Those disbursements shall only be upon the joint
approval of the Agency and the Client.

6. ESCROWEE's COMPENSATION. The compensation of the Escrowee has been fixed by the
Agency, Client and Escrowee under a separate Agreement. The Escrowee shall not be entitled to any
additional compensation f" service rendered under this Escrow A -emeut.



7. PROMPTNESS OF DRkM. The Agc ad the Clint 1 reasoble steps to have All
invoices attributable to the direct mail fund raising programs submi y to the Escrowee for

& payment.

8. REPAYMENT OF POSTAGE. All invoices for postage advances to the Client shall be paid on a

priority basis. Invoices for postage advances paid from said Escrow Fund shall be authorized in writing by
the Agency and shall not require the approval of the Client.

9. REIMBURSEMENT OF CLIENT BRE ACCOUNT. The Escrowee shall be authorized to

reimburse the Client's postal BRE account as required without any further authorization by the Agency or

Client.

10. BOND AND INSURANCE. The Escrowee shall provide a bond satisfactory to the Agency and the
Client to cover its services under this Agreement. The Escrowee shall also provide an insurance policy with

the Agency and Client as named insureds which protects them from any losses from theft and/or
embezzlement during the period returns are in the care, custody and/or control of the Escrowee.

11. CLAIMS. The Agency and the Client shall at all times hereafter indemnify the Escrowee against all
actions, proceedings, claims and demands by reasons of the delivery to him of direct mail fund raising
proceeds and his payment of invoices under this agreement.

12. ASSIGNMENT AND DELEGATION. No party to this Agreement may assign any rights or
delegate any duties hereunder without the express prior written consent of the other.

13. CONTROLLING LAW. The validity, interpretation, and performance of this Agreement shall be

controlled by and construed under the laws of the State of Virginia.

14. WAIVER. The failure of any party to this Agreement to object or to take affirmative action with
respect to any conduct by the other which is in violation of the terms of this Agreement shall not be construed
as a waiver thereof, or of any future breach or subsequent wrongful conduct.

15. MODIFICATION. This Agreement may not be altered or modified without the expressed written
consent of the Agency, the Client and the Escrowee.

16. ADDITIONAL TERMS.

The undersigned do hereby personally warrant and affirm that they are authorized to execute and bind

the parties hereto.

ATTEST: BY:

_____(s)

Response Dynamics ,Inc. (Agen4)

ATITEST: By-A(s

ATEST:e nt:

ATTEST: BY:

(Escrowee)
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LDHIHA ui
BY-LAWS

OF
REPUBLICAN CHALLENGERS COMMITTEE

ARTICLE I -NAME AND FORMATION

Section 1. There is hereby established and organized, the

Republican Challengers Committee (*Committeem), a volunteer

unincorporated association. The Committee is a non-connected

political committee, as that term is defined by the Federal

Election Campaign Act of 1971, as amended (OFECAO) and as such

is registered with the Federal Election Commission (*FECO).

ARTICLE II - PURPOSE OF COMMITTEE

Section 1. The purpose of the Committee is to support

non-incumbent candidates for federal office who are affiliated

with the Republican Party. The Committee shall raise funds in

compliance with the FECA and use those funds in such a fashion

which it considers to be beneficial to the support of candidates.

ARTICLE III - AFFILIATED STATE COMMITTEES

Section 1. The Committee is authorized to support

non-incumbent state and local Republican candidates, and thereby

is authorized to establish and organize committees at the state

level which it from time to time are considered necessary in

order to comply with the respective state campaign finance and

election laws.
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ARTICLE IV - OFFICES

Section 1. The principle office of the committee in the

state of Washington shall be at 19145 Woodinville-Duval Road,

Suite D-1651 Woodinville, WA 98072.

Section 2. The Committee may also have offices at such

other places as the Board of Directors may from time to time

appoint or the business of the corporation may require.

ARTICLE V. - COMMITTEE MEMBERS MEETING

Section 1. meetings of Committee members shall be held at

the registered office of the corporation in this state or at

such place, either within or without this state, as may be

selected from time to time by the Board of Directors.

Section 2. Annual Meetings: The annual meeting of the

mdembers shall be held on the 21st of June in each year if not a

legal holiday, and if a legal holiday, then on the next secular

day following at 10:00 o'clock a.m.., when they shall elect a

Board of Directors and transact such other business as may

properly be brought before the meeting. If the annual meeting

for election of directors is not held on the date designated

therefor, the directors shall cause the meeting to be held as

soon thereafter as convenient.

Section 3. Election of Directors: Election of the

directors of the corporation may be by written ballot.
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Section 4. Special Meetings: Special meetings of the

members may be called at any time by the President, the Board of

Directors, or members entitled to cast at least one-fifth of the

votes which all members are entitled to cast at the special

meeting. A special meeting may be called at any time, upon

written request by those authorized, and such special meeting is

to be held not less than two (2) days and not more than sixty

(60) days after receipt of the request. If the Secretary shall

neglect or refuse to fix the date of the meeting and give notice

thereof, the member or members calling the meeting may do. so.

Business transacted at all special -meetings shall be

confined to the objects stated in the call and matters germane

thereto, unless all members entitled to vote are present and

consent.

Written notice of a special meeting to members stating the

time and place and object thereof, shall be given to each

stockholder entitled to vote thereat at least two (2) days

before such meeting, unless a greater period of notice is

required by statute in a particular case.

Section 5. Quorum: A majority of the members entitled to

vote, represented in person or by proxy, shall constitute a

quorum at a meeting of the members. If less than a majority of

the members entitled to vote is represented at a meeting, a

majority of the members so represented may adjourn the meeting

from time to time without further notice. At such adjourned

meeting at which a quorum shall be present or represented, any

business may be transacted which might have been transacted at
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the meeting as originally noticed. The members present at a

duly organized meeting may continue to transact business until

adjournment# notwithstanding the withdrawal of enough members to

leave less than a quorum.

Section 6. Proxies: Each member entitled to vote at a

meeting of members or to express consent or dissent to Committee

action in writing without a meeting, may authorize another

petson or persons to act for him by proxy, but no such proxy

shall be voted or acted upon after three (3) years from its

date, unless the proxy provides for a longer period.

A duly executed proxy shall be irrevocable if it states that

it is irrevocable. All proxies shall be filed with the

Secretary of the meeting before being voted upon.

Section 7. Notice of Meetings: Whenever members are

required or permitted to take any action at a meeting, a written

notice of the meeting shall be given which shall state the

Olace, date and hour of the meeting, and in the case of a

special meeting, the purpose or purposes for which the meeting

is called.

Unless otherwise provided by law, written notice of any

meeting but for a special meeting, shall be given not less than

ten (10) or more than sixty (60) days before the date of the

meeting to each member entitled to vote at such meeting.

Section 8. Consent in Lieu of Meeting: Any action required

to be taken at any annual or special meeting of members, or any

action which may be taken at any annual or special meeting of

such members, may be taken without a meeting, without prior
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notice and without a vote, if a consent in writing, setting

forth the action so taken, shall be signed by not less than the

minimum number of members who would be necessary to authorize or

take such action at a meeting at which all members entitled to

vote thereon were present and voted. Prompt notice of the

taking of the action without a meeting by less than unanimous

written consent shall be given to those members w ho have not

consented in writing.

Section 9. List of Members: The officer who has charge of

the member's ledger of the committee shall prepare and make

available, at least ten (10) days befor-e every meeting of

members, a complete list of the members entitled to vote at the

meeting, arranged in alphabetical order, and showing the address

of each member. The list shall be open to the examination of

any member, for any purpose germane to the meeting, during

ordinary business hours, for a period of at least ten (10) days

prior to the meeting, either at a place within the city where

the meeting is to be held, which place shall be specified in the

notice of the meeting, or, if not so specified, at the place

where the meeting is to be held. The list shall also be

produced and kept at the time and place of the meeting during

the whole time thereof, and may be inspected by any member who

is present.
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ARTICLE VI - DIRECTORS

Section 1. The business-and affairs f this committee shall

be managed by its Board of Directors, en(7) nnmbr h

directors need not be residents of this state. They shall be

elected by the members at the annual meeting of members of the

Committee, and each director shall be elected for the term of

one (l) year, and until his successor shall be elected and shall

qualify or until his earlier resignation or removal.

Section 2. Regular Meetings: Regular meetings of the Board

shall be held without notice on first day of each calendar

quarter, or if such a date in a Saturday, Sunday or holiday,

then the first business day thereafter, at the registered office

of the corporation, or at such other time and place as shall be

determined by the Board.

Section 3. Special Meetings: Special Meetings of the Board

m~ay be called the President on one (1) days notice to each

director, either personally or by mail or by telegram; special

meetings shall be called by the President or Secretary in like

manner and on like notice on the written request of a majority

of the directors in office.

Section 4. Quorum: A majority of the total number of

directors shall constitute a quorum for the transaction of

business.

Section 5. Consent in Lieu of Meeting: Any action required

or permitted to be taken at any meeting of the Board of

Directors, or of any committee thereof, may be taken without a
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meeting if all members of the Board or committee, as the case

may be, consent thereto in writing, and the writing or writings

are filed with the minutes of proceedings of the Board or

committee. The Board of Directors may hold its meetings, and

have an office or offices, outside of this state.

Section 6. Conference Telephone: One or more directors may

participate in a meeting of the Board, of a committee of the

Board or of the members, by means of conference telephone or

similar communications equipment by means which all persons

participating in the meetings can hear each other; participation

in this manner shall constitute presence in person at such

meeting.

Section 7. Compensation: Directors as such, shall not

receive any stated salary for their services, but by resolution

of the Board, a fixed sum and expenses of attendance, if any,

may be allowed for attendance at each regular or special meeting

Of the Board PROVIDED, that nothing herein contained shall be

construed to preclude any director from serving the committe in

any other capacity and receiving compensation therefor.

Section 8. Removal: Any director or the entire Board of

Directors may be removed, with or without cause, by the majority

of the members then entitled to vote at an election of directors.

ARTICL.E VII - OFFICERS

Section 1. The executive officers of the committee shall be

chosen by the directors and shall be a President, Secretary, and

Treasurer. The Board of Directors may also choose a Chairman,

-7-



one or more Vice Presidents and such other officers as it shall

deem necessary. Any number of offices may be held by the same

person. I

Section 2. Salaries: Salaries of all officers and agents

of the corporation shall be fixed by the Board of Directors.

section 3. Term of Office: The officers of the committee

shall hold office for one (1) year and unti I their successors

are chosen and have qualified. Any officer or agent elected or

appointed by the Board may be removed by the Board of Directors

whenever in its judgment the best interest of the committee will

be served thereby.

Section 4. President: The President shall be the chief

executive officer of the committee; he shall preside at all

meetings of the members and directors; he shall have general and

active management of the business of the committee, shall see

that all orders and resolutions of the Board are carried into

effect, subject, however, to the right of the directors to

delegate any specific powers, except such as may be by statute

exclusively conferred on the President,, to iny other officer or

officers of the committee. He shall execute bonds, mortgages

and other contracts of the committee. He shall be EX-OFFICIO a

member of all committees, and shall have the general power and

duties of supervision and management usually vested in the

office of the President of a committee.

Section 5. Secretary: The Secretary shall attend all

sessions of the Board and all meetings of the members and act as

clerk thereof, and record all the votes of the committee and the
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minutes of all its transactions in a book to be kept for that

purpose, and shall perform like duties for all committees of the

Board of Directors when required. He shall giver or cause to be

given, notice of all meetings of the members and of the Board of

Directors, and shall perform such other duties as may be

prescribed by the Board of Directors or, President, and under

whose supervision he shall be.

Section 6. Treasurer: The Treasurer shall have custody of

the committee funds and securities and shall keep full and

accurate accounts of receipts and disbursements in books

belonging to the committee, and shall keep the moneys of the

committee in a separate account to the credit of the committee.

He shall disburse the funds of the committee as may be ordered

by the Board, taking proper vouchers for such disbursements, and

shall render to the President and directors, at the regular

meetings of the Board, or whenever they may require it, an

Account of all his transactions as Treasurer and of the

financial condition of the committee. All funds and accounting

shall be conducted in compliance with the FECA, or the

applicable state campaign finance or election law regulations.

KRTICLE VIII - VACANCIES

Section 1. Any vacancy occurring in any office of the

committee by death, resignation, removal or otherwise, shall be

filled by the Board of Directors. Vacancies and newly created

directorships resulting from any increase in the authorized
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number of directors may be filled by a majority of the directors

then in office, although less than a quorum, or by a sole

remaining director. If at any time, by reason of death or

resignation or other cause, the committee should have no

directors in office, then any officer or any member or an

executor, administrator, trustee or other fiduciary entrusted

with like responsibility for the person, may call a special

meeting of members in accordance with the provisions of these

By-Laws.

section 2. Resignations Effective at Future Date: When one

or more directors shall resign from the"-Board, effective at a

future date, a majority of the directors then in office,

including those who have so resigned, shall have power to fill

such vacancy or vacancies, the vote thereon to take effect when

such resignation or resignations shall become effective.

ARTICLE IX - COMMITTEE RECORDS

Section 1. Any member of record, in person or by attorney

or other agent, shall, upon written demand under oath stating

the purpose thereof, have the right during the usual hours for

business to inspect for any proper purpose the list of its

members, and its other books and records, and to make copies of

extracts therefrom. A proper purpose shall mean a purpose

reasonably related to such person's interest as a member. In

every instance where an attorney or other agent shall be the

person who seeks the right to inspection, the demand under oath

shall be accompanied by a power of attorney or such other
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writing which authorizes the attorney or other agent to so act

on behalf of the member. The demand under oath shall be

directed to the committee at its registered office in this state

or at its principal place of business.

ARTICLE X - MISCELLANEOUS PROVISIONS

Section 1. Checks: All checks or demands for money and

notes of the committee shall be signed by such officer or

officers as the Board of Directors may from time to time

designate.

Section 2. Fiscal Year: The fiscal year shall begin on the

f irst day of January.

Section 3. Notice: Whenever written notice is required to

be given to any person, it may be given to such person, either

personally or by sending a copy thereof through the mail, or by

telegram, charges prepaid, to his address appearing on the books

of the corporation, or supplied by him to the corporation for

the purpose of notice. If the notice is sent by mail or by

telegraph, it shall be deemed to have been given to the person

entitled thereto when deposited in the United States mail or

with a telegraph office for transmission to such person. Such

notice shall specify the place, day and hour of the meeting and,

in the case of a special meeting of members, the general nature

of law business to the transacted.
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Section 4. waiver of Notice: Whenever any written notice

is required by statute, or by the Certificate or the By-Laws of

this committee, a waiver thereof in writing, signed by the

person or persons entitled to such notice, whether before or

after the time stated therein, shall be deemed equivalent to the

giving of such notice. Except in the case of a special meeting

of members, neither the business to be transacted at nor the

purpose of the meeting need be specified in the waiver of notice

of such meeting. Attendance of a person either in person or by

proxy, at any meeting shall constitute a waiver of notice of

such meetings, except where a person attends a meeting for the

express purpose of objecting to the transaction of any business

because the meeting was not lawfully called or convened.

Section S. Disallowed Compensation: Any payments made to

an officer or employee of the committee such as a salary,

commission, bonus, interest, rent, travel or entertainment

expense incurred by him, which shall be disallowed in whole or

in part as a deductible expense by the Internal Revenue Service,,

shall be reimbursed by such officer or employee to the committee

to the full extent of such disallowance. It shall be the duty

of the directors, as a Board, to enforce payment of each such

amount disallowed. In lieu of payment by the officer or

employee, subject to the determination of the directors,

proportionate amounts may be withheld from his future

compensation payments until the amount owed to the committee has

been recovered.
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SOCtiOn 6. Resignation: Any director or other officer may

resign at anytime# such resignation to be in writing, and to

take effect from the time of. its receipt by the committee,

unless some time be fixed in the resignation and then from that

date. The acceptance of a resignation shall not be required to

make it effective.

ARTICLE XI - ANNUAL STATEMENT

Section 1. The President and Board of Directors shall

present at each annual meeting a fully-and complete statement of

the business and affairs of the committee for the preceding

year. Such statement shall be prepared and presented in

whatever manner the Board of Directors shall deem advisable and

need not be verified by a certified public accountant.

ARTICLE XII - AMENDMENTS

Section 1. These By-Laws may be amended or repealed by the

vote of members entitled to cast at least a majority of the

votes which all members are entitled to cast thereon, at any

regular or special meeting of the members, duly convened after

notice to the members of that purpose.
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BEFORE THE
FEDERAL ELECTION COMMISSION

In the Matter of
MUR 3638

RESPONSE OF PRESIDENTIAL VICTORY COMMITTEE
TO INTISEMMRIES AND REQUESTS FOR DOCUMENTS

The following information is provided in response to the

Commission's Subpoena to Produce Documents and order to Submit

Written Answers to Interrogatories dated October 3, 1994, in the

above-captioned matter.

1. Produce copies of the Presidential Victory Committee's
constitution and bylaws.

ANSWER: See attached.

2. Produce copies of minutes of all meetings held in 1991 and

1992 for purposes of establishing the Presidential Victory
Committee.

ANSWER: See attached.

3. Produce copies of tape recordings of the proceedings of all

meetings held in 1991 and 1992 for purposes of establishing the

Presidential Victory Committee.

ANSWER: None.

4. Identify all individuals who took part in decisions leading

to the establishment of the Presidential victory Committee.

OBJECTION: The question is overly broad and unduly

burdensome, and it seeks information that is neither relevant to

the pending MUR nor reasonably calculated to lead to the

discovery of relevant or admissible evidence. Without waiving

that objection, and without attempting to name all persons who

may in some way have been involved, the following individuals
played a significant role in the decision to establish
Presidential Victory Committee:

Floyd G. Brown
11094-D Lee Highway, Suite 2100
Fairfax, Virginia 22030

Incorporator, officer, director
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John Fitch
4826 south 29th Road
Arlington, Virginia 22206
(last known address)
Incorporator

Joe Barrett
10628 Eastwood Avenue
Silver Spring, Maryland 20901
(last known address)
Incorporator

Robert E. Miller, Jr.
Miller/Roos & Company
450 "A"l Street, 2nd Floor
San Diego, California 92101
Officer

William J. Olson, Esquire
8180 Greensboro Drive, Suite 1070
McLean, Virginia 22102-3823
Legal Counsel

Cathy Mickels
8191 Guide Meridian, Suite 129
Lynden, Washington 98264
Director

Doug Ramsey
19029 S.E. 271st Street
Kent, Washington 98042
Director

5. List by date, participants and location all meetings held
for purposes of establishment of the Presidential victory
Committee.

OBJECTION: The question is overly broad and unduly
burdensome, and it seeks information that is neither relevant to
the pending MUR nor reasonably calculated to lead to the
discovery of relevant or admissible evidence. Without waiving
that objection, this information is unknown, but it would appear
from information provided by legal counsel that one such meeting
would have occurred among the incorporators on February 5, 1992,
and another with counsel in Washington, D.C., on February 6,
1992. See also the attached organizational meeting minutes.

6. Identify by year(s) of service and office all members of the
Presidential Victory Committee's Board of Directors who have
served between PVC's creation and the date of this Order.

ANSWER: All members of the Board of Directors and officers,
with their inclusive dates of service, are as follows:



Floyd G. Brown
(President, Director)

2/7/92-present

John A. Fitch 2/7/92-approximately 2/15/92
4826 South 29th Road
Arlington, Virginia 22206
(Executive Director, Assistant Treasurer)

Robert E. Miller 2/6/92-present
Miller/Roos & Company
450 "A" Street, 2nd Floor
San Diego, California 92101
(Treasurer)

David Bossie 2/15/92-present
11094-D Lee Highway, Suite 2100
Fairfax, Virginia 22030

(Secretary, Assistant Treasurer)

Cathy Mickels
8191 Guide Meridian, Suite 129
Lynden, Washington 98264
Director 2/6/92-present

Doug Ramsey
19029 S.E. 271st Street
Kent, Washington 98042
Director 2 / 6/92-present

7. Identify by year(s) of service and office all officers of
the Presidential Victory Committee who have served between the
committee's creation and the date of this Order.

ANSWER: See answer to 16, above.

8. Identify by year(s) of service and position all employees of
the Presidential Victory Committee who have served between the
committee's creation and the date of this Order.

ANSWER:

David Bossie 2/15/92-11/25/92
11094-D Lee Highway, Suite 2100
Fairfax, Virginia 22030

(Secretary, Assistant Treasurer)

Martin P. Hefner
223 8th Street, N.E.
Washington, D.C.
(Assistant)
(last known address)

7/1/92-11/30/92
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9. List by date and amount any and all transfers of funds made
between the Presidential Victory Committee and the Republican
Challengers Committee from September 1, 1991 to the date of this
Order.

ANSWER: None

10. List by date and amount any and all transfers of funds made
between the Presidential Victory Committee and the National
Security Political Action Committee from September 1, 1991 to the
date of this Order.

ANSWER: None

11. Produce copies of all correspondence between the
Presidential Victory Committee and the Republican Challengers
Committee from September 1, 1991 to the date of this Subpoena.

ANSWER: None

12. Produce copies of all correspondence between the
Presidential Victory Committee and the National Security
Political Action Committee from September 1, 1991 to the date of
this Subpoena.

ANSWER: None

I hereby declare or affirm that the foregoing answers are
true to the best of my personal knowledge, or based on my
information and belief, as indicated by the text of each answer.

Date: NOVEMBER 5k 1994 FLOY D

Commonwealth of Virginia)
) SS:

C y of Fairfax )

Subscribed and sworn to before me in my district, this 4
day of November, 1994.

NpfARY PUBLIC

My Commission Expires:
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GOVE&ENT OF THE DISTRICT OO&LUMNIA
DEPARTMENT OF CONSUMER AND REGULATORY APPAIRS

DUSINESS REGULATION ADMINISTRATION

CERTIFICATE

THIS IS TO CERTIFY that all applicable provisions of the DISTRICT
OF COLUMBIA NONPROFIT CORPORATION ACT have been complied with and

accordingly, this CERTIFICATE of Incorporation is hereby issued to

roPRESIDENTIAL VICTORY COMMITTEE

rI as of February 6th f1992,

Aubrey H. Edwards
Director

Assistant

James E. Kerr
Administrator
Business Regulation Administration

Vandy L. Jamison, Jr
Superintendent of Corporations
Corporations Division

Sharon Pratt Kelly
Mayor

S At r,t,



ARTICLES OF INCORPORATION

OF

PRESIDENTIAL VICTORY COMMITTEE

5,
~ ~j. ~

'-~ 6

-------------------------------------------------------------

kLJ
TO: Department of Consumer

and Regulatory Affairs
Washington, D.C. 20001

We, the undersigned natural persons of the age of eighteen

(18) years or more, acting as incorporators of a corporation,

adopt the following Articles of incorporation for such

corporation pursuant to the District of Columbia Nonprofit

Corporation Act (D.C. Code, 1981 edition. Title 29, Chapter 5):

ARTICLE I

NAME

The name of the C7orporation is PRESIDENTIAL VICTORY

COMMITTEE, herein referred to as the "Corporation."

ARTICLE TI

DURATION

The pericd of duration is perpetual.

ARTICLE III

PURPOSES AND POWERS

(A) Putrposes- The objpcts and purposes fo r which the

Corporation is exclusively organized and shall operate are to

foster and further responsible goveriunent in America in the

following ways: by supporting or cpposing the selection,

appointment, nomination or electionl of certain individuals to any

federal, state, -.r local public cfface, :r o'fice inr a political
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organization, or the election of Presidential or Vice

Presidential electors, based upon their philosophy, record and

qualifications and whether or not they further the principles of

the Corporation; by supporting or opposing certain initiatives,

referenda, and recalls based on their merit and whether or not

they further the principles of the Corporation; and to further

such principles in other ways deemed appropriate by the

Corporation, including educational and social activities.

(B) Powers: To achieve these put-poses, and all related

purposes, the Corporation is empowered, inter alia, within the

limits of applicable law, to exercise sny powers necessary.

suitable and proper for the accomplishment, attainment or

furtherance of its purposes and to engage in all lawful

activities and efforts that may be reasonably intended or

expected to promote and advance the purposes of the Corporation.

In addition, the Corporation shall have all of the specific,

general, and incidental powers granted to it under the District

of Columbia Nonprofit Corporation Act and other laws of the

District of Columbia.

These powers include, but are not limited to, the following:

to solicit and accept voluntary contributions and to expend such

contributions to operate the Corporation and to influence the

election of candidates tor federal, state, and local public

office and the approval or rejection of initiatives, referenda,

and recalls.

These DOowers are subject to the limitations that:
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(1) The Corporation is a nonprofit corporation

organized without capital stock.

(2) No part of the net earnings of the Corporation

shall inure to the benefit of, or be distributed to, any Director

or Officer of the Corporation, or any private persons (except

that reasonable compensation may be paid for services rendered to

or for the Corporation affecting one or more of its corporate

purposes), and no Director or Officer oA"r the Corporation. or any

private individual, shall be entitled to share in the

distribution of any of the corporate assets upon dissolution of

the Corporation, or in any other event.

(3) Notwithstanding any other provisions of these

Articles, the Corporation primarily shall conduct or carry on any

activities permitted to be conducted or carried on as an exempt

function by a political organization under Section 527 of the

Internal Revenue Code of 1986, or the corresponding section of

any future federal tax code.

(4) All contributions to the Corporation shall be

voluntary, and no contributions shall be solicited or secured in

return for promising or obtaining any individual employment or

other benef it.

(5) With respect to federal elections. no contribution

shail be accepted, and no expenditure shall be made, at a time

when there is a vacancy in the office of Treasurer.

(6) The expenditures of funds shall be within the sole

discretion of the Board ot Directors.



ARTICLE IV

MEMERS

The Corporation may have such class or classes of 
members

or membership as the Board of Directors may prescribe 
in the

Bylaws, but members shall not have the right to 
vote.

ARTICLE V

CAP ITALI ZATION

The Corporation shall issue no capital stock.

ARTICLE VI

DIRECTORS

Except for the initial Board of Directors. whose names 
are

set forth in these Articles of incorporation, the 
Board of

Directors shall be elected or appointed as provided in the

Bylaws.

ARTICLE VII

BYLAWS

Provisions for the regulation of the internal affairs 
of the

Corporation, except as provided in these Articles of

Incorporation, shall be determined and fixed by the Bylaws as

adopted by the Board of Directors.
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ARTICLE VIII

DISSOLUTION

In the event of the liquidation, dissolution or winding up

of the business and affairs of the Corporation, whether voluntary

or involuntary or by operation of law, the Board of Directors,

after paying or making provision for the payment of all proper

liabilities of the Corporation, shall dispose of all of the

assets of the Corporation to federal or state political

committee(s), or as otherwise permitted under applicable law.

ARTICLE IX

INITIAL REGISTERED OFFICE AND AGENT

The address of the initial registered office of the

Corporation and the name of its initial registered agent at such

address are: CT Corporation System, 1025 Vermont Avenue, N.W.,

Washington, D.C. 20005.

ARTICLE X

INITIAL BOARD OF DIRECTORS

The number of directors constituting the initial Board of

Directors is three (3), and the names and addresses of the

persons who are to serve as the initial directors until the first

annual meeting or until their successors be elected and qualify

are:

Floyd G. Brown
5404 Heatherford Court
Fairfax, Virginia 22030



Cathy Mickels
8191 Guide Meridian, Suite 129

Lynden, Washington 98264

Doug Ramsey
19029 S.E. 271st Street
Kent, Washington 98042

ARTICLE XI

I NCORPORATORS

The names and addresses of the incorporators are:

Floyd G. Brown
5404 Heatherford Court

Fairfax, Virginia 22030

John Fitch
4826 South 27th Road

Arlington, Virginia 22206

Joe Barrett
10628 Eastwood Avenue

Silver Spring, Maryland 20901



3or we have signed and acknowledged the e Articles
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of Incorporation )4 day Of
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District of col0ub
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appeared before Me
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statements tbhreii

JOHN FITCH

JOE BR
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Al I.W , a Notary Public, hereby

Lu L day of Tjez- n---- --_ , 1992, personally

Floyd G. Brown, John Fitch and Joe Barrett who

mg document as incorporators and stated that the
contained are true.

NOTA PUBLIC

TOTAL PIee
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ARTICLE I

Section 1. Registered office and Registered Agent. The

Corporation shall at all times maintain in the District of

Columbia a registered office, and registered agent whose business

office shall be identical with the registered office.

% Section 2. Other Offices. The Corporation may also have

such other offices within or without the District of Columbia an

the Board of Directors may designate from time to time and as the

business and affairs of the Corporation may require.

ARTICLE II

PURPOSES

Section 1. Nature of Corporation. The corporation is a

nonprofit corporation formed under the District of Columbia

Nonprofit Corporation Act, which is organized and shall be

operated in accordance with the meaning and provisions of Section

527 of the Internal Revenue Code and the regulations issued

thereunder.

Section 2. Primary PurRoses. The Corporation is organized

for the purposes set forth in its Articles of Incorporation which

are filed with the District of Columbia.



ARTICLE III

BOARD OF DIRECTORS

Section 1. General Powers. The Board of Directors shall

have the general power to manage and control the affairs and

property of the Corporation, and shall have full power, by

majority vote, to adopt rules and regulations governing the

action of the Board of Directors.

Section 2. Number. Election. and Term of Office. The Board

of Directors shall consist of three (3) members. Directors need

not be residents of the District of Columbia. Election to the

Board of Directors shall be by majority vote of the members of

the Board of Directors, which shall occur, except in the case of

filling vacancies, at each annual meeting thereof. Each Director

shall hold office for a term of one (1) year and thereafter until

his successor is elected and qualified.

Section 3. Officers. The Board of Directors may designate

from among its members a Chairman, Vice Chairman, and such other

officers as it may consider appropriate with such duties as it

may prescribe.

Section 4. Vacancies. Any vacancy occurring on the Board

of Directors prior to the expiration of a term shall be filled by

such person as shall be elected by the remaining members of the

Board of Directors. A Director so elected to fill a vacancy

shall hold office for the unexpired term of his predecessor in

office.



Section 5. Annual and Reciular M4eeting&. The Board of

Directors shall hold an annual meeting at such time and place as

the Board of Directors shall prescribe by resolution. The Board

of Directors may prescribe by resolution the time and place of

such other regular meetings.

Section 6. Special Meetings. special meetings of the Board

of Directors may be called by or at the request of the Chairman,

President, or any one Director. The person or persons authorized

to call special meetings of the Board of Directors may fix any

reasonable date, hour, and place, either within or without the

District of Columbia, as the date, hour, and place for holding

any special meeting of the Board called by them.

Section 7. Notice. Notice of any special meeting of the

Board of Directors shall be given not less than ten (10) or more

than fifty (50) days previously thereto by written notice

delivered personally or sent by mail or telegram to each Director

at his address as shown in the records of the Corporation. if

mailed, such notice shall be deemed to be delivered when

deposited in the mail in a sealed envelope so addressed, with

postage prepaid. If notice be given by telegram, such notice

shall be deemed to be delivered when the telegram is delivered to

the telegraph company. Any Director may waive notice of any

meeting. The attendance of a Director at any meeting shall

constitute a waiver of notice of such meeting, except where a

Director attends a meeting for the express purpose of objecting

to the transaction of any business because the meeting is not



lawfully called or convened. The business to be transacted at,

and the purpose of, any annual meeting of the Board of Directors,

need not be specified in the notice or waiver of notice of such

meeting.

Section 8. Ouorum and Proxies. A majority of the total

number of Directors in office shall constitute a quorum for the

transaction of business at any meeting of the Board of Directors.

If less than a majority of the Directors are present at said

meeting, a majority of the Directors present may adjourn the

meeting from time to time without further notice. Proxies shall

not be permitted.

Section 9. Manner of Acting. The act of a majority of the

Directors present at a meeting at which a quorum is present shall

be the act of the Board of Directors, unless the act of a greater

number is required by law or by these Bylaws.

Section 10. Comoensation. Directors as such shall not

receive any stated salaries for their services, but may be

reimbursed for reasonable expenses. Nothing herein shall be

construed to preclude any Director from serving the Corporation

in any other capacity and receiving compensation therefor.

Section 11. Informal Action. Any action may be taken

without a meeting of the Directors if a consent in writing

setting forth the action so taken shall be signed by all of the

Directors.

Section 12. Resignation. A Director may resign from the

Board of Directors at any time by giving notice of his
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resignation in writing addressed to the chairman, President, or

Secretary of the Corporation or by presenting his written

resignation at an annual, regular, or special meeting of the

Board of Directors.

ARTICLE IV

REGULAR COMMITTEES

Section 1. Pu~as The Board of Directors may establish

such regular committees to assist it in the performance of its

duties as it considers appropriate.

Section 2. Number. Election. and Term of Office. The

number of members of each regular committee shall be determined

by the Board of Directors. Members of each regular committee

shall be elected by the affirmative vote of a majority of the

Board of Directors and shall serve until resignation or removal

by the affirmative vote of a majority of the Board of Directors.

Only Directors may serve as committee members.

Section 3. officers. The Board of Directors may designate

from among the members of each regular committee a Chairman and

Vice Chairman of such committee, and such other officers as it

may determine. The Chairman, Vice Chairman, and any other

officers of each such committee shall have such duties as the

Board of Directors prescribes.

Section 4. Vacancies. Vacancies in the membership of any

committee shall be filled by the Board of Directors.

Section 5. Ouorum. Unless otherwise provided in the

resolution of the Board of Directors designating a committee, a
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majority of the whole committee shall constitute a quorum and the

act of a majority of the members present at the meeting at which

a quorum is present shall be the act of the committee.

Section 6. Rules. Each committee may adopt rules for its

own government not inconsistent with the Bylaws or with rules

adopted by the Board of Directors.

Section 7. Powers. Each regular committee shall have such

powers as the Board of Directors may grant it consistent with

law, the Articles of Incorporation, and the Bylaws.

ARTICLE V

ADVISORY COMMITTEES

Section 1. Purpose. The Board of Directors may establish

such advisory committees as it considers appropriate. The

purpose of all such committees shall be to advise the Board of

Directors on such matters relating to the Corporation as the

Board of Directors designates.

Section 2. Number. Election. and Term of Office. The

number of members of each advisory committee shall be as

determined by the Board of Directors. Members of each advisory

committee shall be elected by the affirmative vote of a majority

of the Board of Directors and shall serve until resignation or

removal by the affirmative vote of a majority of the Board of

Directors.

Section 3. Officers. The Board of Directors may designate

from among the members of each advisory committee a Chairman and

Vice Chairman of such committee, and such other officers as it



may determine. The Chairman, Vice Chairman, and any other

officers of each such committee shall have such duties as the

Board of Directors prescribes.

Section 4. Poes Each advisory committee shall have the

power to advise the Board of Directors and such other powers as

the Board of Directors may grant it consistent with law, the

Articles of Incorporation, and the Bylaws.

ARTICLE VI

Section 1. Officer. The Officers of the Corporation shall

be a President, Secretary, Treasurer, and Assistant Treasurer,

and such other officers as may be elected in accordance with the

provisions of this Article. Any two or more offices may be held

by the same person, except the offices of President and

Secretary.

Section 2. Election2 and-Term of Office. The Officers of

the Corporation shall be elected by a majority vote of the Board

of Directors at the organizational meeting and at every annual

meeting of the Board thereafter, except that new offices may be

created and filled at any meeting of the Board of Directors.

Each Officer shall hold office for a term of one (1) year and

thereafter until his successor shall have been duly elected and

qualified.

Section 3. Bgmoval Any Officer may be removed upon an

affirmative vote of a majority of the entire Board of Directors,



whenever in its judgment the best interests of the Corporation

would be served thereby.

Section 4. Vacancies. A vacancy in any office because of

death, resignation, removal, disqualification or otherwise, may

be filled by the Board of Directors for the unexpired portion of

the term.

Section 5. Prgsidgnt. The President shall be the chief

executive officer of the Corporation and, in general, shall

supervise and control all of the business and affairs of the

Corporation. He may sign, with the Secretary, Treasurer or any

other proper Officer of the Corporation authorized by the Board

of Directors, any deeds, mortgages, bonds, contracts, or other

instruments or documents which the Board of Directors has

authorized to be executed; and perform all such other duties as

may be prescribed by the Board of Directors from time to time.

Section 6. S2gretary- The Secretary shall keep the minutes

of the meetings of the Board of Directors; see that all notices

are duly given in accordance with the provisions of the Bylaws or

as required by law; be custodian of the corporate records and

seal; and perform such other duties as from time to time may be

assigned to him by the President or by the Board of Directors.

Section 7. Treasurer. The Treasurer shall be responsible

for all funds and securities of the Corporation; receive and give

receipts for monies due and payable to the Corporation and

deposit all such monies in the name of the Corporation in such

banks, trust companies or other depositories as shall be selected



in accordance with the provisions of the Bylaws; and perform all

such other duties as may be prescribed by the President or by the

Board of Directors from time to time. If required by the Board

of Directors, the Treasurer shall give a bond for the faithful

discharge of his duties in such sum and with such surety or

sureties as the Board of Directors shall determine.

Section 8. Assistant Treasurer. The Assistant Treasurer

shall perform all such duties as may be prescribed by the

Treasurer, by the President, or by the Board of Directors from

time to time.

ARTICLE VII

CONTRACTS. CHECKS. DEPOSITS AND FUNDS

Section 1. Cotacs The Board of Directors may authorize

any Officer or Officers, agent or agents of the Corporation, in

addition to or in place of the officers so authorized by the

Bylaws, to enter into a contract or execute and deliver any

instrument or document in the name and on behalf of the

Corporation, and such authority may be general or confined to

specific instances.

Section 2. Checks. Drafts. and Similar Documents. All

checks, drafts or orders for the payment of money, notes or other

evidences of indebtedness issued in the name of the Corporation,

shall be signed by such Officer or Officers and/or agent or

agents of the Corporation and in such manner as shall from time

to time be determined by resolution of the Board of Directors.
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Section 3. JDnpgitn. All funds of the Corporation shall be

deposited from time to time to the credit of the Corporation in

such banks, trust companies or other depositories as the Board of

Directors may select.

Section 4. Gifts and Contributions. The Board of Directors

may accept on behalf of the Corporation any contribution, gift,

bequest, or devise for the general purposes or for any special

purpose of the Corporation. Such contributions, gifts, bequests,

or devises shall be in conformity with the laws of the United

States, the District of Columbia, and any other relevant

jurisdiction.

ARTICLE VIII

BOOKS-AND RECORDS

The Corporation shall keep correct and complete books and

records of account and also shall keep minutes of the proceedings

of its Board of Directors and committees having any of the

authority of the Board of Directors.

ARTICLE IX

FISCAL YEAR

The fiscal year of the Corporation shall begin on the first

day of January and end on the last day of December in each year.

ARTICLE X

MEMBERS
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The Corporation shall have such class or classes of members

or membership as may be approved by resolution of the Board of

Directors, but members shall not have the right to vote.

ARTICLE XI

WAIVER OF NOTICE

Whenever any notice is required to be given under the

provisions of the District of Columbia Nonprofit Corporation Act

or under the provisions of the Articles of Incorporation or the

Bylaws of the Corporation, a waiver thereof in writing signed by

the person or persons entitled to such notice, whether before or

after the time stated therein, shall be deemed equivalent to the

giving of such notice.

ARTICLE XII

AMENDMENTS TO BYLAWS

The Bylaws may be altered, amended or repealed and new

Bylaws may be adopted by majority vote of the Directors present

at any annual, regular or special meeting, if at least ten (10)

days written notice is given of intention to alter, amend or

repeal the Bylaws or to adopt new Bylaws at such meeting.

ARTICLE XIII

INDEMNIFICATION

The Corporation shall indemnify each of its Directors,

Officers, and employees, whether or not then in office, and his

executor, administrator, and heirs, against all reasonable

expenses actually and necessarily i1A-icurred by him, including but
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not limited to, Judgments, costs and counsel fees, in connection

with the defense of any litigation, including any civil, criminal

or administrative action, suit or proceeding, to which he may

have been made a party because he is or was a Director, Officer

or employee of the Corporation. He shall have no right to

reimbursement,, however, in relation to matters as to which he has

been adjudged liable to the Corporation for misconduct in the

performance of his duties. The right to indemnity for expenses

shall also apply to expenses of suits which are compromised or

settled. It shall be the policy of the Corporation to indemnify

its Directors, officers, and employees for the expenses set forth

above which are incurred in the good faith performance of their

duties.

The Directors shall not be liable for any action taken or

omitted by them in good faith, or for the acts of any agents or

employee selected by the Directors with reasonable care, or for

any act of omission of any other Director.

The foregoing right of indemnification shall be in addition

to, not exclusive of, all other rights to which such Director,

Officer and employee may now, or in the future, be entitled.



I, Floyd G. Brown, hereby certify that the foregoing Bylaws

of Presidential Victory Committee are a complete and accurate

copy of the original as adopted by the Board of Directors as of

this date.

Presidt and Director

Daite
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Floyd 0. Brown' cathy -Nickels

ug/ amsey

RtEC11qvf
FEOESAL ELECtiON

Co"XISS104

PRESIDENTIAL VICTORY COMMITTEE orriO EOF CENZRAL

WAIVER OF NOTICE Kfv- 23 3

BOARD OF DIRECTORS(GANI ZATION MEETING

LL ?PV r) i 1992

As members of the initial and/or permanent Board of

Directors, acting pursuant to Sections 29-534 and 29-599 of the

District of Columbia Code, we waive notice of the organization

meeting of the Board of Directors to be held on IL(24J. 1992

as required by and to be conducted pursuant to Section 29-534 of

such Code.



PREI1IDTZAL VICTORY CO SIZTTU
BOARD OF DIRECTORS
ORGANIZATION MEETING

MINUTES

~e~f~A fS ,1992

Initial Board of Directors

The following members of initial Board of Directors of

Presidential Victory Committee were present at the organization

meeting of the Board held as required by Section 29-534 of the

District of Columbia Code:

Floyd G. Brown Cathy Mickels
5404 Heatherford Court 8191 Guide Meridian, Suite 129
Fairfax, Virginia 22030 Lynden, Washington 98264

Doug Ramsey
19019 S.E. 271st Street
Kent, Washington 98042

Each member of the initial Board of Directors present

executed a waiver of notice for the meeting as attached hereto.

Each member affirmatively expressed his or her desire to

serve on the initial Board and his or her acceptance of the

duties of serving on the initial Board.

D The following persons were nominated to serve on the

V, permanent Board:

011 Floyd G. Brown

Cathy Mickels

Doug Ramsey

The nominees for the permanent Board were elected unanimously.
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Permanent Board of Directors

Messrs. Floyd G. Brown and Doug Ramsey and Ms. Cathy Mickel*

wore present at the meeting.

Mr. Floyd Brown was nominated to serve as Chairman of the

Board of Directors. The nominee for Chairman was elected

unanimously.

Mr. Robert Miller was nominated to serve as Treasurer of the

Board of Directors. The nominee for Treasurer was elected

unanimously.

Mr. David Bossie was nominated to serve as Assistant

Treasurer of the Board of Directors. The nominee for Assistant

Treasurer was elected unanimously.

Mr. David Bossie was nominated to serve as Secretary of the

Board of Directors. The nominee for Secretary was elected

unanimously.

The Bylaws, as attached hereto, were adopted unanimously

without amendment by the Board.

Nominations for officers of the Corporation were received as

follows:

President: Floyd G. Brown

Secretary: David Bossie

Treasurer: Robert Miller

Assistant Treasurer: David Bossie

The nominees for officer positions were elected unanimously.

By unanimous consent, Mr. Brown was authorized to open a

corporate bank account at the George Mason Bank (Fairfax,
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Virgnia) and First Interstate Bank (San Diego, California) using

whatever form the bank might provide. All checks shall be

approved by the Treasurer, Assistant Treasurer or President.

William J. Olson of the firm of Gilman, Olson & Pangia, 1815

H Street, N.W., Suite 600, Washington, D.C. 20006 was directed

to acquire a corporate seal and minute book.

By unanimous consent, the permanent Board ratified all prior

acts taken by the Corporation's organizer, incorporators, legal

counsel and initial Board.

There being no further business, the meeting was adjourned.

QNj

C
Respectfully submitted,

DtdBss
Secretary

Floyd. Brown

Chairman and President

APPROVED:

Floyd GJ Brown Cathy mickels
Member of the Initial and Member of the Initial and

Permanent Boards of Permanent Boards of
Directors Directors

-oug Aamsey
Member of the Initial and

Permanent Boards of
Directors

-- ~Ai&k,.Z~ A
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December 5, 1994

Mr. Lawrence Noble, Esquire
General Counsel
Federal Election Commission
999 E Street, NW
Washington, D. C. 20463

C-.

- - ~L .'

~
U, -

C.'

Att: Anne A. Weissenborn, Esquire

RE: MUR 3638 NSPAC
Interrogatory Responses and Document Production

Dear Ms. Weissenborn:

Enclosed please find responses to interrogatories propounded by the Commission to
National Security PAC in the above refereced matter.

Paul EL. Sullivan
Counsel to NSPAC

Enclosure



PI
DEFORE THE FEDERAL ELEU'WION COMMISSION

National Security Political Action
ommittee, Eliabeth I. Fediay,

as Treaur

MUR 3638
) Responses to Interogatories and Subpoen

to Produce Documents

Elizabeth Fediay, as treasurer of National Security Political Action Committee ("NSPAC")
hereby respols as follows to the interrogatories propounded by the Federal Election
Commission in its October 3, 1994 letter to NSPAC.

Interrogatory 1 Response:

Interrogatory 2 Response:

Interrogatory 3 Response:

Interrogatory 4 Response:

Interrogatory 5 Response:

Interrogatory 6 Response:

Interrogatory 7 Response:

There are no documents relating to the negotiations for the April
7, 1986 contract between NSPAC and RDI.

There are no documents relating to the negotiations of the April
28, 1986 letter agreement signed by NSPAC with American
Telephone Marketing Group, Inc. ("ATMG").

David Kunko and Ron Kanfer

For those negotiations David Kunko and Ron Kanfer represented
ATMG. No other ATMG representatives were present for those
negotiations.

Elizabeth I. Fediay was the only individual who represented
NSPAC in the 1986 negotiations with RDI.

The only individual who represented NSPAC in these ATMG
negotiations was Elizabeth I. Fediay.

Based upon my contacts and negotiations with RDI and ATMG,
the only two individuals who had primary responsibility for the
performance of RDI and ATMG were Ron Kanfer and David
Kunko. On certain occasions, staff members such as writers,
graphic artists, and similar type of staff, who were represented to
me as employees of RDI and/or ATMG, attended meetings. I do
not at this time recall the names of any specific such staff
members nor has my memory been refreshed after reviewing my
files on this matter. However, it was my experience that decision
making responsibility fell solely upon Mr. Kanfer and Mr.
Kunko. I am unaware of any individual at any of the other
Companies who had primary responsibility for performance
under the RDI/ATMG Agreements.
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In 10 Response:

InterrogatoUy 11 Response:

Interrogatory 12 Response:

Interrogatory 13 Response:

Interrogatory 14 Response:

It is my belief RDI was the principal consact who bad de
responsibilities for developing and imp eting t
program and associated telemarketing program. As noted above,
the two who undertook that activity for RDI were Mr. Kunko and
Mr. Kanfer.

Yes. Please refence last paragraph of April 28, 1986 letter
agreement.

Respondent presumes in responding to this interrogatory that the
Commission is referencing the April 7, 1986 contract not April
7, 1976. With that caveat, NSPAC did not enter into a separate
agreement with any Company, but for RDI and ATMG, as the
term, "the Companies', is defined in the Commission's
interrogatories.

I have no copies or originals of any written agreements entered
into by RDI on behalf of NSPAC with the other *six companies'.

There was not an interrogatory identified as "12" propounded to
respondent.

A review of the files indicates that there was no written
memorandum or correspondence between NSPAC and ATMG,
or NSPAC and RDI, or NSPAC and *the Companies" relative to
decisions to undertake new direct mail or telephone solicitation
projects pursuant to the contract. Decisions on moving forward
with new mail or telephone solicitations were essentially based
upon verbal conferences between RDI representatives and myself.
Many of those conversations utilized the list performance analysis
summaries for guidance in making those decisions. Those
summaries still in my possession are submitted herein as part of
the documents produced for the Commission. In addition, draft
copy for direct mail and telemarketing were presented and
discussed. Those draft copies still in my possession are produced
herewith. (See NSPAC MUR 3638 Documentation Box No. 3.)

The sole representative for NSPAC in any negotiations was
Elizabeth Fediay and the primary representatives of the
"Companies" in discussions and negotiations with NSPAC were
Mr. Kanfer and Mr. Kunko representing RDI and ATMG.
Occasionally, there were staff members of the Companies, none
of whose identity I presently recall, who attended planning and
creative meetings. No other person representing any of the other
Companies negotiated with NSPAC.
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Juvapmry 16 Regnse:

Interrogatory 17 Response:

Interrogatory 18 Response:

The only individual who represented NSPAC in discusions
and/or negotiations with the Companies concerning direct mail
and telemarketing projects was Elizabeth Fediay.

In the documents presented to the Commission herewith there are
various computer printouts entitled "Package Performance
Summary". (NSPAC MUR 3638 Document Box 3.) These
summaries were issued periodically and the particular report date
is found in the upper left-hand corner of each report. There are
two categories of such Package Performance Summaries: one
entitled "House" which constitutes a review of certain mailn
pKagto the NSPAC "House list". The second category is
one entitled "Prospect" which provides a summary of how these
various liss, mailed on a test basis, performed. As you can
determine, there are a variety of packages and mail lists
referenced which are included in these submissions. There may
be gaps in the time period for these summaries. During the
course of time when these mailings were being undertaken, I
would occasionally discard reports. Therefore, the documents
submitted, though they represent all such documents which I have
in my possession, may not include the entire file submitted to me
by RDI. With regard to the telemarketing, there is a
telemarketing performance analysis set of reports similarly
included herewith. (NSPAC MUR 3638 Document Box 3.)

In the documents submitted herewith there are direct mail
samples, copies and perhaps multiple copies of direct mail
solicitations, which I presently have maintained in my files. I
cannot attest to the fact that this is an entire set of direct mail
packages which were produced by RDI on behalf of NSPAC.
However, these are the only copies which I maintained in my
file. (NSPAC MUR 3638 Document Box 3.)

The only copies of telemarketing scripts which I presently have in
my possession are submitted herewith. (NSPAC MUR 3638
Document Box 3.) In reviewing the submitted scripts, I am
unable to attest as to whether or not these were draft copies of
scripts proposed or in fact were final scripts utilized in a
telemarketing project. There are likely many other scripts that
were proposed and utilized during this time period, however I do
not possess any of those after reviewing my files.
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Interrogaty 20 Response:

Iogaoy 21 Response:

Interrogatory 22 Response,

Interrogatory 23 Response-

I
In response to this interrogatory, NSPAC submits that file kdn
as "Payment Authorizations" (NSPAC MUR 3638 Document
Boxes 1,2,3 ) Postage documents are also submitted herewith.
(NSPAC MUR 3638 Document Box 4.) 1 cannot attest to the fact
as to whether or not this represents a full and complete set of
invoices sent to NSPAC by RDI, ATMG, and the "Companies".
However, they do represent any and all invoices which I presently
have in my possession.

Same response as Response 19 above herein

Submitted in the file identified as "Payment Authorizations"
(NSPAC MUR 3638 Document Boxes 1,2,3) are those documents
relating to the invoices which were paid by the Washington
Intelligence Bureau from the escrow fund Postage documents are
also submitted herewith. (NSPAC MUR 3638 Document Box 4.)
Authorization for Washington Intelligence Bureau ("WIB") to
make payments from the escrow fund required an escrow
agreement payment authorization form which lists the vendor to be
paid, the amount to be paid, and the sign off approval by NSPAC
(the client) and RDI (the agency) RDI would submit the payment
authorization to Elizabeth Fediay for review, approval, and
signature

There was no interrogatorv "22" identified in those propounded to
respondent

I cannot identify nor second guess the policies and practices used
by RDI and WIB to determine which vendors were to receive
payments for services rendered to NSPAC. However, payments to
vendors by WIB from the escrow fund were to be made in
accordance with the terms and conditions set forth in the escrow
agreement entered into with NSPAC.
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n25 Response:

IntMogat 26 Response:

Interrogatory 27 Response:

I
As the Commission will note from the escrow asW
WIB and NSPAC, invoices were to be paid from die mow flad
by WIB in order of submission from RDI/NSPAC. To the but
of my knowledge, that payment schedule was based upon
chronological submission and was adhered to during the emtra
with RDI. At the time that RDI received the invoices, they wie
bundled with no preset number of invoices for payment
authorization and submitted to NSPAC for approval. The only
"determination* by NSPAC was to review the accuracy of the
authorization and the amount of the invoice. Given the flow and
quantity of direct mail and telemarketing projects and the on-
going creation of new packages, it is difficult to determine
whether was RDI paid in full prior to the dispersement of any
funds to NSPAC. At all times, when NSPAC received
fundraising proceeds, those proceeds were available on a
cashflow basis in the escrow account.

Postage for all direct mail, to the best of my knowledge, was
always paid prior to any mail being sent. Relative to the other
direct mail services, such payments were not made on a project
by project basis, but rather were reflected on a billing statement
aggregating the total outstanding to RDI at any particular point in
time. Such assessments continued on an ongoing basis to
determine the availability of cashflow of funds based on the
outstanding number of pieces of mail, the rate of return, and the
balance of debt owed to RDI, and the various vendors and
"Companies".

I am uncertain of the Commission's use of the term
"unreimbursed advances" as used in the context of this
interrogatory. Like any other vendor, NSPAC did receive
invoices which constituted cost to the vendor and their profit
margin which was built into that invoice. Therefore, classifying
the entire amount of the invoice as a "reimbursement* is a
misnomer since "profit" does not constitute an advance. NSPAC
is unaware of how much of any invoice represented expenses to
the vendor and how much represented a profit to RDI, and its
associated companies. That may only be ascertained from RDI.
However, the only truly identified category which could be
classified as an "advance" is the postage, and as noted in
Response #25 above, it is my understanding none of the debt
presently declared and outstanding constitutes payment of
postage.

To the best of my knowledge, RDI did establish the escrow
account which was referenced in the April 7, 1986 contract.
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I~nW1%qWUuoy 29 Response:

Interrogatory 31 Response:

Introgatory 32 Response:

Interrogatory 33 Response:

Interrogatory 34 Response:

I
In accordance with the escrow agreement, payments were to be
made to the respective vendors directly from the escrow acoa
not from payments received by RDI. To the best of my
knowledge, this is the system to which all payment procedures
adhered. Beyond that, I am unaware of any payment to a vendor
that was made by or through RDI.

The concept and the impetus for the establishment of NSPAC
was solely that of Elizabeth Fediay.

There does not now exist nor has there ever existed, a drafted
constitution, constitution, or by-laws nor therefore any
amendments to the two documents. The only organizational
document is the Statement of Organization, (FEC Form 1) and its
amendments, filed by NSPAC with the Federal Election
Commission.

There are no minutes of meetings for purposes of establishing
NSPAC.

There was never a board of directors of NSPAC, nor is there one
at present.

There are no officers of NSPAC other than Elizabeth Fediay,
registered as the Treasurer of NSPAC and who, for purposes of
direct mail purpose, was identified as the "Chairman" of
NSPAC. This was merely a nominal title, and reflected no
particular officially recognized office or authority.

The following constitutes a list of all individuals who were
employees of NSPAC and the period of time in which they were
employees:

Employee
1. Susan Darlene Dove
2. John Dutton
3. Eileen McNulty

Interrogatory 35 Response:

Time Perid
August 1988 - December 1989
June 1988 - July 1988
September 1988 - December 1988

I recall is only one piece of correspondence between NSPAC and
Mr. Brown. However, I do not recall if it was directed to him in
his capacity as head of the Republican Challengers Committee or
the Presidential Victory Committee. A letter, directed to Mr.
Floyd Brown from myself, admonished him to refrain from
further use of any and all materials which were originally
developed and utilize by NSPAC. That letter was in direct
response to the statements made by Mr. Brown in videotapes
which I understood were distributed by Mr. Brown or one of his
organizations.
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December 7, 1994

Office of the General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, DC 20463

Attention: Anne A. Weissenborn
Senior Attorney

Re: M7R 3638

Dear Ms. Weissenborn:

Enclosed are our clients' responses to the interrogatories
and document requests in the above referenced case. Please be
advised that the seven entities that you have subpoenaed to
produce documents and ordered to submit written answers: Response
Dynamics, Inc., Response Dynamics, Inc. d.b.a. American Graphic
Design; Response Dynamics, Inc. as the surviving entity after
merger with American Telephone Marketing Group, Inc., Direct
Response Data Management Service, Inc., The Best Lists, Inc.,
Mid-American Printing Company, Inc., and Fulfillment Management
Services, Inc. are affiliated companies sharing common ownership.
Accordingly, we are submitting responses only to those
interrogatories and document requests addressed to Response
Dynamics, Inc. We are confident that our response provides the
information you are seeking.

If after reviewing these responses you have additional
questions or desire additional documents, please do not hesitate
to promptly contact me. I am confident that once your office
understands clearly the nature and details of these transactions,
this matter will be understood not to involve any violation of
the Act. I am also confident that these documents clearly
demonstrate that the relations between Response Dynamics and its
political committee customers were an arms length commercial
transaction.

Respectfully,

E a r

E. Mark Braden

CUM L O14 4614)O Ow DEM) C1UMA-(216) Gaam0 1614) 231-141 (803) M1480
(713) 751-1600 (310) 4324627

Los AmGU, CAUKmA
(313) 624-2400
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RESPONSE DYNAMICS, INC.
RESP0NSE TO a OG&TORIZES AND REOUISTS FOR DOUMENTS

InterroczatoXy 1-.

Describe the present legal status of American Telephone
Marketing Group, Inc. (ATMG ). If this company has merged
with, or boon sold to, Response Dynamics, Inc., provide the
date of the merger or sale and state whether Response
Dynamics has assumed the debts and obligations of ATMG. If

there has been some other outcome with regard to ATMG,
please explain

Response :

On January 1, 1990 American Telephone Marketing Group, Inc.
(ATMG) was merged with Response Dynamics, Inc. (RDI). RDI
assumed all debts and obligations of ATMG on the date of the
merger.

Interrogatory No. 2.

Produce a copy of any merger or sale agreement entered into
by Response Dynamics and American Telephone Marketing Group.

Response:

Copies of the merger and sale Agreements entered into by RDI
and ATMG are attached. (See Attachment 1).

Interrogatory No. 3.

Describe the legal status of American Graphic Design from
1986 through the present. State whether it is or has ever
been a separate corporate entity or whether it has always
functioned as a division of Response Dynamics. If there was
a change in the legal status of American Graphic Design
during this period, describe the change and state when it
occurred.

Response:

American Graphic Design (AGD) is an internal graphics design
department for RDI. AGD has never been a separate corporate
entity and has always functioned as a division of RDI.
There have never been any changes to the legal status of
AGD.

Interrogatory No. 4.

For the period from January 1, 1986 to December 31, 1992,
produce all documents which reflect the usual and normal
business relationships between and among Response Dynamics,
Inc., Direct Response Data Management Service, Inc.,
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American Telephone Marketing Group, Inc., The Best Lists,
Inc., American Graphic Design, Mid-America Printing Company,
Inc., and Fulfillment Management Services, Inc., with regard
to the provision of direct mail and telecommunication
services to clients shared by all or some of the Companies.
If there were non-written procedures or practices concerning
these business relationships, please describe in detail.

Resonse:

RDI was established in 1981 to operate as a full-service
direct response agency encompassing all facts of commercial,
political, and charitable direct response activities with a
specialty in fundraising. Direct Response Data Management,
Inc. (DRDM), American Telephone Marketing Group, (now a
division of RDI) (ATMG), Best Lists, Inc. (BLI), Mid America
Printing, Inc. (MAP), and Fulfillment Management Services,
Inc. (FMS), and American Graphic Design (a division of RDI)
provide direct response services to RDI clients and
customers in addition to RDI's access to hundreds of direct
mail vendors nationwide. The affiliated companies share
common ownership. Any and all phases of direct response
marketing are accomplished through RDI and her affiliated
entities, including creative services, mail management, mail
list procurement, telephone marketing, statistical analysis
and tracking, list maintenance, printing (laser and offset)
and final package consolidation and mailing.

Interrogatory No. 5.

For the period between January 1, 1986 and December 31,
1992, state whether Response Dynamics ever served as the
principal contractor when two or more of the Companies were
hired by a single client for a particular project or series
of projects. If yes, state the percentage of contracts
involving shared clients which provided for this business
arrangement.

Response:

When RDI is retained as the direct mail agency for any
client, RDI's related entities are always employed to the
extent any services they provide can be used by any RDI
client.

Interrogatory No. 6.

For the period between January 1, 1986 and December 31,
1992, state whether there were instances in which Response
Dynamics had not served as the principal contractor when two
or more of the Companies were hired by single client for a
particular project or series of projects. If yes, state the
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percentage of contracts involving shared clients which
provided for this business arrangement.

There were no instances in which two or more of the
companies were hired by a single client for a particular
project when RDI was not serving as the direct mail agency
to the client.

Interrociatory No. 7.

For the period between January 1, 1986 and December 31,
1992, state whether it was the usual and normal practice, in
those situations in which Response Dynamics served as the
principal contractor, for each of the other Companies
involved to sign a separate contract or letter of agreement
with the client. List each such situation. Describe the
circumstances which would have determined whether separate
agreements were signed by the other Companies.

Response:

on occasion and based on the desires of the individual
clients, a separate letter of Agreement spelling out the
cost items involved in telemarketing may be executed. With
the exception of telemarketing services, there were never
any separate contracts or Agreements between the RDI related
companies and clients that RDI had an agency Agreement with.

Interrogatory No. 8.

(a) For the period between January 1, 1986 and December 31,
1992, produce all documents which set forth the usual
and normal policies and/or practices of the Companies
with regard to extensions of credit to clients shared
by the Companies. If there were non-written policies
or practices concerning extensions of credit, please
describe in detail.

Response:

(b) There are no written policies or practices concerning
extensions of credit. As we produce and deliver to the
Post Office completed direct mail packages on behalf of
our clients, debt is automatically incurred by the
client. There are invoices (debt) for RDI fees,
envelopes, letters, other printed material, letter shop
services, computer work and other related charges. A
typical direct mail prospect letter or a single direct
mail package may take as much as three months to mail
all test packages based on the availability of mail
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dates for different lists being tested. After fully
analyzing all the results from all packages mailed over
this ninety day period, we can determine whether or not
the package was successful. As different direct mail
packages are tested and results are analyzed, new
phases for additional mailings are planned. A random
selection of 5,000 names may be tested from each of
twenty different lists. Each of these twenty lists
could have a universe of 100,000 names. The total
potential universe of names to mail on these twenty
lists would number 2,000,000 names. The initial test
of 5,000 names from 20 lists would equal 100,000 names
mailed. The roll-out potential would be 2,000,000
names or twenty times the initial test quantity. If
the initial mailing cost $50,000 to mail 100,000 names
and all lists were successful and brought in $75,000 a
decision could be made to mail the remaining names on
all the lists for a total of 2,000,000 names at a cost
of $1,000,000. The tests would project that this roll-
out mailing to 2,000,000 names which would cost
$1,000,000 would bring back $1,500,000. Therefore, in
this instance credit could be extended in the amount of
$1,000,000 since test results project a $1,500,000
return.

Interrogatory No. 8.

(b) For the period between January 1. 1986 and December 31,
1992, produce all documents related to policies and/or
practices of the Companies concerning limits on accrued
amounts of debt owed to the Companies and/or limits on
payment time periods for shared clients. If there were
non-written policies and/or practices concerning limits
on the amounts of debt which could be accrued and/or
limits on payment time periods, please describe in
detail.

RgsRonse:

(b) There were no written policies and/or practices
concerning limits on the amounts of debt which could be
accrued and/or limits of payment time periods.

Interrogatory No. 9.

(a) For the period between January 1. 1986 and December 31,
1992, produce all documents which set forth the usual
and normal policies and/or practices of Response
Dynamics with regard to extensions of credit to clients
not shared with other Companies. If there were non-
written policies and/or practices concerning extensions
of credit, please describe in detail.
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(a) There were no written policies concerning extensions of
credit as stated in Number 8 above. All credit
extensions related to the potential for the individual
clients raised to income from direct mail. This
potential is measured by the issue being mailed on, the
test data from prospect mailings, the potential size of
the house list, and the projected performance of this
house list.

interroqatory No. 9.

(b) For the period between January 1, 1986 and December 31,
1992, produce all documents which set forth the usual
and normal policies and/or practices of Response
Dynamics regarding limits on accrued amounts of debt
owed by clients not shared with other Companies and/or
limits on payment time periods. If there were non-
written policies and/or practices concerning limits on
the amount of debt which could be accrued and/or limits
on payment time periods, please describe in detail.

Resvonse:

(b) There were no written policies or practices concerning
limits on amount of debt which could be accrued or
limits on payment time periods for non-shared clients.
If any organization, in the judgment of management,
becomes an apparent credit risk no further credit would
be granted.

Interrogator-1 No. 10.

For the period between January 1, 1986 and December 31,
1992, produce all documents which set forth the usual and
normal policies and/or practices of the Companies with
regard to billing and payment procedure. to be used for
clients shared by the Companies. If there were non-written
policies and/or practices concerning billing and payment
procedures, please describe in detail.

There are no written policies or practices concerning
billing and payment procedures other than those written in
the Agreements that RDI has with the individual clients.

Interrogatory No. 11.

Produce all documents which set forth the usual and normal
policies and/or practices of Response Dynamics between
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January 1, 19S6 and December 31, 1992, with regard to
billing and payment procedures for clients not shared with
other Companies. If there were non-written policies and/or
practices concerning billing and payment procedures, please
describe in detail.

There are no written policies or practices concerning
billing and payment procedures. All work is billed by the
individual companies that perform the work and that invoice
for any work performed is forwarded to the organization
ordering the service.

Interrogatory No. 12.

In situations in which clients were shared by the Companies,
state whether each Company usually and normally sent
invoices directly to such shared clients. If no, state
whether it was usual and normal business practice in such
situations for each Company to send its invoices through
Response Dynamics, Inc.

-- Each company usually and normally sends invoices directly to
the clients. All invoices are reviewed and approved for
accuracy through RDI's production department prior to the
invoices being forwarded to clients for payment approval.
Each company issues an invoice and is paid for the services
it provides to the client.

Interrogatory No. 13.

In situations in which clients were shared by the Companies,
state whether clients usually and normally made payments
directly to each Company. If no, state whether it was usual
and normal business practice in such situations for clients
to make payments to the other six Companies through Response
Dynamics.

Response:

Clients usually and normally make payments directly to each
company performing the service and producing the invoice for
such service.

Interrogatory No. 14.

For the period between April 7, 1986 and December 31, 1992,
produce all documents which set forth the usual and normal
steps taken by Response Dynamics to collect on debts owed by
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clients. In situations in which clients were shared by the
Companies, state whether it was usual and normal business
practice for these steps to be taken by Response Dynamics on
behalf of all of the Companies involved in a particular
contract.

RDI and the related companies are paid from proceeds
generated by the mailings produced by RDI on behalf of the
clients. when mailings produce an amount less than the cost
of the mailings, all bills cannot be paid. In situations
that losses occur through the mail the steps and business
practices for RDI to take are those involving more frequent
mailings to the donor house list and more selective prospect
mailings to the highest quality names available in order to
net maximum dollars from the program to retire debt from
previous mailings.

InterroQatory No. 15.

Produce all documents related to the negotiation of the
contract signed by Response Dynamics on April 7, 1986 with
the National Security Political Action Committee (ONSPACH).

Response:

There are no documents related to the negotiation of the
contract signed by RDI with NSPAC other than the actual
contract.

Interrogatory No. 16.

Identify the individuals who represented Response Dynamics
in the 1986 contract negotiations with NSPAC.

Response:

The individuals who represented RDI in 1986 contract
negotiations with NSPAC were David A. Kunko and Ronald A.
Kanfer.

Interrogatory No. 17.

Identify the individuals who represented NSPAC in the 1986
negotiations with Response Dynamics.

Response:

The individuals who represented NSPAC was Elizabeth Fediay.
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Interrogatory No. 18.

Identify the individuals at Response Dynamics who were
primarily responsible for performance of the company's
contract with NSPAC.

The individuals at RDI who primarily responsible for
performance of the company's contract with NSPAC were David
A. Kunko and Ronald A. Kanfer.

InterroQatory No. 19.

State whether Response Dynamics, as "the Agency, served as
the principal contractor for the contract with NSPAC dated
April 7, 1986.

RRgonse:

RDI never serves as the "principal contractor." RDI serves
as "the agency" as described in each of our Agreements with
our clients.

Interrogatory No. 20.

Produce all other written agreements entered into by
Response Dynamics with NSPAC and with the other six
Companies in carrying out the contract with NSPAC dated
April 7, 1986.

There are no written and oral Agreements entered into by RDI
with NSPAC and the six companies other than the Agreements
already provided.

Interrogatory No. 21.

If there were no written agreements between Response
Dynamics and the other six Companies in carrying out the
contract with NSPAC dated April 7, 1986, provide detailed
descriptions of any oral agreements between or among the
Companies related to performance of the contract.

Response:

There are no written Agreements between RDI and the other
six companies in carrying out the contract with NSPAC. All
companies performed work on behalf of NSPAC in the same
manner as they provide services to all other RDI clients.

- 8 -



Interratory No. 22.

Produce all documents related to decisions taken between
October, 1968 and December 31, 1991 to undertake now direct
mail and/or telophone solicitations for N1SAC pursuant to
the contract with ESPAC dated April 7, 1986.

Documents related to decisions taken between October 1988
and December 1991 to undertake new direct mail and/or
telephone solicitations are: Attachment 2 (Donor list
management report) and Attachment 3 (Donor list performance
summary report).

Attachment 2 is an analysis of the NSPAC donor list.
This analysis provides all of the critical data needed to
determine the value of a donor list. The report shows that
there are 121,038 names who have contributed over $9,700,000
to NSPAC. Over 106,000 donor names have contributed over
$8,800,000 in the last 6 month period from the issue date of
this report. Based on the fact that this list of 121,000
names has contributed over $9,000,000 to NSPAC, it would be
reasonable to assume in the direct mail industry that this
list would continue to produce many millions more in the
future for the NSPAC organization. The decision to
undertake new mail or telephone solicitations for NSPAC was
based solely on the analysis and performance of the donor
list in the possession of NSPAC at 12/16/88.

Attachment 3 is a detailed report of the actual
performance of NSPAC's mailing list from the period January
1, 1988 through September 30, 1988. The report shows that
the number of actual names mailed continued to increase
during the course of the year as new donor names were
acquired through prospect mailings. By the end of September
the list grew and 75,000 names were being mailed. The
bottom line of the report shows that 635,414 letters were
mailed to donor names during this period. The 635,414 fund
raising letters generated a net income of $957,643 or over
$1.50 net income per name mailed. Based on performance of
the mailing list and the growth of the list to 121,000 names
by December, one can multiply $1.50 x 121,000 names and
estimate that $180,000 in net income could be earned each
time this list is mailed on behalf of NSPAC. Based on these
logical projections, 5 or 6 mailings to this list could
generate enough net income to pay NSPAC's entire debt.

The decision to undertake new mailings and telephone
solicitations for NSPAC pursuant to the contract with NSPAC
dated April 7, 1986 were based solely on the above data.
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Interrogatory No. 23.

Provide a listing of all direct mail and telemarketing
projects carried out by the Companies or NSPAC between
October 1, 1988 and December 31, 1991, together with the
dates and costs of each project.

Respns:

The computer printout listing direct mail packages and
telemarketing work carried out by the companies for NSPAC is
included as Attachment 4.

Interrogatory No. 24.

Identify the individuals who represented Response Dynamics
at discussions and/or negotiations with NSPAC concerning the
direct mail and telemarketing projects carried out between
October 1, 1988 and December 31, 1991, pursuant to the
contract with NSPAC dated April 7, 1986.

Response:

David A. Kunko and Ronald A. Kanfer were the individuals who
represented RDI in discussions with NSPAC concerning direct
mail and telemarketing projects between October 1, 1988 and
December 31, 1991.

Interrogatory No. 25.

Produce copies of all direct mail solicitations produced and
mailed pursuant to the Response Dynamics/NSPAC contract
dated April 7, 1986.

Response:

Copies of direct mail solicitations produced are included as
Attachment 5.

Interrogatory No. 26.

Produce copies of all telemarketing scripts used in
performance of the Response Dynamics/NSPAC contract dated
April 7, 1986.

Response:

See Attachment 6.
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Interrogatorv No. 27.

For the period between October 1, 1988 and December 31,
1991, provide a listing of all services performed by
Response Dynamics itself for NSPAC pursuant to the contract
with NSPAC dated April 7, 1986.

Response:

For the period between October 1, 1988 and December 31,
1991, RDI provided the same agency services to NSPAC as RDI
provided to all other agency clients. These services
include copyrighting, package design, artwork, mailing list
brokerage services, mailing list recommendations and
scheduling, agency purchasing of printing supplies for
mailings, envelopes, letters, computer work, laser printing,
standard reports such as weekly mailing performance
analysis, done file reports, mail drop counts and any other
services that were requested that were related to our agency
agreement.

Interrogatory No. 28.

For the period between April 7, 1986 and June 31, 1991,
produce all invoices sent by Response Dynamics to NSPAC,
including both invoices covering work performed or to be
performed by Response Dynamics directly and invoices
covering work performed or to be performed by the other six
Companies or which billings were the responsibility of
Response Dynamics. State which of the other six Companies
sent invoices directly to NSPAC.

Response:

A listing of invoices covering work performed by RDI and the
companies are included as Attachment 7. The six companies
sent invoices directly to NSPAC and none were re-billed
through Response Dynamics, Inc. All invoices sent by RDI
and the six companies to NSPAC cannot be produced since they
are in NSPAC's possession.

Interrogatory No. 29.

State whether funds advanced by Response Dynamics for
postage, telephone vendors and other fundraising services
were always reimbursed before proceeds from fundraising
activities were disbursed to NSPAC or to other vendors,
pursuant to Section 5(f) of the contract with NSPAC dated
April 7, 1986. If no, list and describe the instances in
which such reimbursements were not made.
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Funds advanced by RDI for postage or other fundraising
services were always reimbursed before any proceeds from
fundraising activities were disbursed to NSPAC.

Interrogatory No. 30.

State how much of the debt presently owed Response Dynamics
by NSPAC is comprised of unreimbursed advances.

None of the debt presently owed RDI by NSPAC is comprised of
unreimbursed advances.

Interrogatory No. 31.

For the period between April 7, 1986 and December 31, 1991,
produce al documents related to the collection and payment
procedures used in connection with performance by the seven
Companies of the Response Dynamics contract with NSPAC dated
April 7, 1986. If there were non-written procedures or
practices, please describe in detail.

Response:

Invoices for all work performed by all companies were
presented to NSPAC for approval and attached to payment
authorization forms. After NSPAC's review and approval
these invoices were forwarded to the third party escrow
agent as funds became available. A sample payment
authorization form is included as Attachment 8.

Interrogatory No. 32.

Produce all documents related to procedures used for
authorization by Response Dynamics and NSPAC of payments to
vendors by the Washington Intelligence Bureau from the
Escrow Fund established pursuant to Section 5(c) of the
Response Dynamics contract with NSPAC dated April 7, 1986.
If there are non-written procedures or practices, please
describe in detail.

Resonse:

Answer to question number provided in question number 31.

Interrogatory No. 33.

Describe the policies and practices used by Response
Dynamics and the Washington Intelligence Bureau to determine
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at any particular point in time which vendors were to
receive payments for services rendered NSPAC pursuant to the
Response Dynamics contract with NSPAC dated April 7, 1986.

R enn:

Payments to vendors were made by Washington Intelligence
Bureau (WIB) as funds became available from the mail
program. Best efforts were always made to pay vendors on or
before the due date of any invoices from any vendor.

InterroQatory No. 34.

State whether payments to vendors for services rendered to
NSPAC pursuant to the Response Dynamics contract with NSPAC
were made by NSPAC and/or the Washington Intelligence Bureau
directly to each company. If no, state whether payments to
vendors were made through Response Dynamics.

Response:

All payments to RDI and RDI's related companies were made by
WIB through the escrow account. No direct payments were
made by NSPAC to RDI or RDI related companies.

Interrogatory No. 35.

State whether an Escrow Account was ever established by
Response Dynamics, pursuant to Section 5(e) of the contract
with NSPAC dated April 7, 1986. If yes, state the date on
which the Account was established, and list by payee, amount
and date the payments made to each of the Companies from
that Account.

Response:

An escrow account was never established by RDI, pursuant to
Section 5E of the contract with NSPAC. RDI has never
exercised its right to establish such an escrow account for
any client handled by RDI.

Interrogatory No. 36.

For the period between October 1, 1988 and December 31,
1991, produce all documents related to measures taken by
Response Dynamics to collect on debts owed by NSPAC to
Response Dynamics and to the other six Companies. If there
were measures taken not addressed in documents, please
describe in detail.
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Since NSPAC had no material assets other than NSPAC's access
to its mailing list for fund raising appeal, all efforts by
RDI were focused on the NSPAC fund raising program to
generate more donations and net income from the NSPAC donor
list. Attachment 9 lists 78 different direct mail letters
appealing to the NSPAC donor list for financial support.
All 78 letters were produced and mailed between 1/1/89 and
5/7/91. To the disappointment of both NSPAC and RDI, the
performance of these mailings were not consistent with past
experience. After two years of intense mailings to this
list, it became clear to the management of RDI that it would
not be possible to raise to raise the net income required to
pay all of NSPAC's debts. RDI felt that there were no
alternatives remaining and decided to end the relationship
with NSPAC.

Interrogatory No. 37.

Produce all documents related to negotiation of the contract
signed by Response Dynamics on November 7, 1989 with the
Republican Challengers Committee ("RCCO).

Response:

There are no documents related to the negotiation of the
contract signed by RDI and RCC other than the actual
contract itself.

Interrogatory No. 38.

Identify the individuals who represented Response Dynamics
in the 1989 contract negotiation with the RCC.

Response:

The individuals who represented RDI in the 1989 contract
negotiations with RCC were David A. Kunko and Ronald A.
Kanfer.

Interroqatory No. 39.

Identify the individuals who represented the RCC in the 1989
contract negotiations with Response Dynamics.

Response:

The individual who represented the RCC in 1989 contract
negotiations with RDI was Floyd Brown.
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Interroaatory No. 40.

Identify the individuals at Response Dynamics who were
primarily response or performance of the Company's contract
with the RCC dated November 7, 1989.

Resg/n:

The individuals at RDI who were primarily responsible for
performance of the companies contract with RCC were David A.
Kunko and Ronald A. Kanfer.

Interrogatory No. 41.

State whether Response Dynamics, as "the Agency," served as
the principal contractor for the contract with the RCC.

Response:

RDI never serves as "principal contractor." RDI serves as
"the agency" as described in each of our Agreements with our
clients.

Interrogatory No. 42.

Produce all other written agreements entered into by
Response Dynamics with the RCC and with the other six
Companies in carrying out the contract with the RCC dated
November 7, 1989.

Resoonse:

No other written Agreements were entered into by RDI with
RCC and with the other six companies other than the agency
contract with RCC dated November 7, 1989.

Interrogatory No. 43.

If there were no written agreements between Response
Dynamics and the other six Companies in carrying out the
contract with the RCC dated November 7, 1989, provide
detailed descriptions of any oral agreements between or
among the Companies related to performance of the contract.

Response:

There were no written Agreements between RDI and the other
six companies in carrying out the contract with RCC. All
companies performed work on behalf of RCC in the same manner
as they provided services to all RDI clients.
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Interroator .l 44.

Provide a listing of all direct mail and telemarketing
projects carried out by the Companies for the RCC between
November 7, 1989 and December 31, 1992, together with the
dates and costs of each project.

Response:

The computer printout listing all direct mail packages and
telemarketing work carried out by the companies for RCC is
included as Attachment 10.

Interrocatory No. 45.

Produce copies of all direct mail solicitations produced and
mailed pursuant to the Response Dynamicm/RCC contract dated
November 7, 1989.

Response:

Copies of direct mail solicitations produced are included as
Attachment 11.

Interrogatory No. 46.

Produce copies of all telemarketing scripts used in
performance of the Response Dynamics contract with the RCC
dated November 7, 1989.

Response:

Copies of telemarketing scripts used in the performance of
the RDI contract with RCC are included as Attachment 12.

Interrogatory No. 47.

For the period between November 7, 1989 and December 31,
1992, provide a listing of all services performed by
Response Dynamics itself pursuant to the contract with the
RCC dated November 7, 1989.

Response:

For the period between November 7, 1989 and December 31,
1992, RDI provided the same agency services to RCC as RDI
provided to all other agency clients. These services
include creative copy writing, package design, artwork,
mailing list brokerage services, mailing list recommendation
and scheduling, agency purchasing services for printing
supplies for mailings, envelopes for mailings, letters,
computer work, and laser printing. Also standard reports,
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such as weekly mailing performance analysis, donor file
reports, mail drop counts as well as other services
requested that were related to our agency Agreement.

Interrogatory No. 48.

For the period between November 7, 1989 and December 31,
1992, produce all invoices sent by Response Dynamics to the
RCC, including both invoices covering work performed or to
be performed by Response Dynamics directly and invoices
covering work performed or to be performed the other six
Companies for which billings were the responsibility of
Response Dynamics. State which of the other six Companies
sent their invoices directly to the RCC.

A listing of invoices covering work performed by RDI are
included as Attachment 13. No billings of the other six
companies were the responsibility of RDI. All six companies
sent invoices directly to RCC and none were re-billed
through RDI. All invoices have been returned to RCC from
WBI.

Interrogatorv No. 49.

State whether funds advanced by Response Dynamics for
postage, telephone vendors, and other fundraising services
were always reimbursed before proceeds from fundraising
activities were disbursed to the RCC or to other vendors,
pursuant to Section 5(f) of the contract with the RCC dated
November 7, 1989. If no, list and describe the instances in
which such reimbursements were not made.

Response :

Funds advanced by RDI for postage or other fundraising
services were always reimbursed before proceeds from fund
raising activities were disbursed to RCC.

Interroqatory No. 50.

State how much of the debt presently owed Response Dynamics
by the RCC is comprised of unreimbursed advances.

Response:

None of the debt presently owed to RDI by RCC is comprised
of unreimbursed advances.
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Interroqatory No. 51.

For the period between November 7, 1989 and December 31,
1992, produce all documents related to the collection and
payment procedures used in connection with performance by
the seven Companies of the Response Dynamics contract with
the RCC dated November 7, 1989. If there were non-written
procedures or practices, please describe in detail.

All invoices for all work performed by all companies were
presented to RCC for approval and attached to Payment
Authorization Forms. After RCC's review and approval, these
invoices were forwarded to the third party escrow agent for
payment. Invoices were paid by the third party escrow agent
as funds became available. A sample Payment Authorization
Form is included as Attachment 8.

Interrogatory No. 52.

State whether the Washington Intelligence Bureau served as
Olscrowee" for the Response Dynamics/RCC contract dated
November 7, 1989. If no, identify the company which
provided this service.

Response:

Washington Intelligence Bureau (WIB) served as escrowee for
the RDI/RCC contract dated November 7, 1989.

Interrogatory No. 53,

Produce all documents related to procedures used for
authorization by Response Dynamics and the RCC of payments
to vendors by the Escrowee from the Escrow Fund established
pursuant to Section 5(c) of the Response Dynamics contract
with the RCC dated November 7, 1989. If there are non-
written procedures for practices, please describe in detail.

Response:

Answer same as for question number 52.

Interrogatory No. 54.

Describe the policies and practices used by Response
Dynamics and the Escrowee to determine at any particular
point in time which vendors were to receive payments for
services rendered the RCC pursuant to the Response Dynamics
contract with the RCC dated November 7, 1989.
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Payments to vendors were made by WIB as funds became
available from the mail program. Best efforts were always
made to pay vendors on or before the due date of the vendor
invoices.

Interrocatory No. 55.

State whether payments to vendors for services rendered to
the RCC pursuant to the Response Dynamics contract with the
RCC dated November 7, 1989 were made by the RCC and/or the
Washington Intelligence Bureau directly to each company. If
no, state whether payments to vendors were made through
Response Dynamics.

Response:

All payments to direct mail fund raising vendors including
RDI and RDI's related companies were made by WIB the escrow
agent through the escrow account. No direct payments were
made by RCC to RDI or RDI related companies.

Interrogatory No. 56.

State whether an Escrow Account was ever established by
Response Dynamics pursuant to Section 5(e) of the contract
with the RCC dated November 7, 1989. If yes, state the date
on which the Account was established and list by payee,
amount and date, the payments made to each of the Companies
from that Account.

An escrow account was never established by RDI, pursuant to
Section 5E of the contract with RCC. RDI has never
exercised its right to establish such an escrow account for
any client ever handled by RDI.

Interroqatory No. 57.

For the period between November 7, 1989 and December 31,
1992, produce all documents related to measures taken by
Response Dynamics to collect on debts owed by the RCC to
Response Dynamics and to the other six Companies. If there
were measures taken which are not addressed in documents,
please describe in detail.

Response :

Since RCC's only material asset was the RCC list of donor
names, all efforts to collect amounts due were focused on
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the RCC mail program to generate additional net income from
the RCC donor list through future mailings. Attachment 10
lists 37 different direct mail letters appealing to the RCC
donor list for additional financial support. Each of these
mailings is a separate and new attempt to cause additional
net income to be generated for RCC to pay any outstanding
direct mail bills resulting from our Agreement with RCC.

Interrogatory No. 58.

For the period between April, 1986 and December, 1992,
produce all contracts or other agreements entered into by
Response Dynamics with clients other than NSPAC and the RCC
for the provision of direct mail and/or telecommunications
services.

Agreements entered into by RDI with clients other than NSPAC
and RCC between April 1986 and 1992 are included as
Attachment 14.

Interrogatory No. 59.

For the period April, 1986 and December, 1992, produce all
docuents related to extensions of credit to clients other
than NSPAC and the RCC in connection with contracts or other
agreements for the provision of direct mail and/or
telocomimmcations services.

Attachment 15 includes year-end aging summaries listing
total amounts unpaid and due each of the companies from each
agency client. There are six separate summary reports
beginning with the year-end 12/31/87 through the year-end
12/31/92.

Interrogatory No. 60.

State the highest amount of debt owed Response Dynamics ever
accrued by each of the clients whose contracts are provided
in response to Request 58 above, and whether and when
Response Dynamics made the determination not to extend
further credit to each of these clients.

Report data is not available for each day of the period
April 1986 through December 1992. However, using the year-
end aging reports listed above on Attachment 16 we can
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determine the high debt for each client as the 12/31 year-
end date for each of RDI's clients.

The determination not to extend further credit is never
made when direct mail escrow accounts are used. Instead, a
decision is made to stop work/mail until we believe a new
fund raising idea will work.

InterroqatOrY No. 61.

Identify all clients of Response Dynamics besides the RCC
whose contracts have not provided for Agency comissions on
list rentals or rights to list rental income as
cnoiensation.

Clients of RDI besides RCC whose contracts have not provided
for agency commissions on list rentals or all rights to list
rental income as compensation include the following:

American Association for International Aging
Americans for a Balanced Budget
American Indian Heritage Foundation
Campaign America
Christian Emergency Relief Team
Citizens for America
Center for Intelligence Studies
International Medical Corps.
National Center for Public Policy Research
National Flag Foundation
Security and Intelligence Foundation
Support Our Aging Religious
The Ehrenborg Foundation
Third World Prosthetic Foundation

InterroQatory No. 62.

Identify all clients of Response Dynamics besides the RCC
whose contracts have not provided for sole Agency ownership
of all lists created under their contracts.

No agency contracts provide sole agency list ownership.

Interroqatory No. 63.

Identify all clients of Response Dynamics besides the RCC
whose contracts have provided for unlimited use by the
client, without payment, of lists created pursuant to their
contracts.
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Clients of RDI besides RCC whose contracts have provided for
unlimited use by the client, without payment, of lists
created pursuant to their contracts include the following:

American Association for International Aging
American Citizens for Political Action
American Conservative Union
American Defense Committee
American Defense Institute
American Indian Heritage Foundation
Americans for a Balanced Budget
Anne Frank Institute
Campaign America
Center for Intelligence Studies
Children's Hospice International
Children's Survival Fund
Christian Emergency Relief Team
Citizens for America
College Republican National Committee
Congressional Majority Committee
Conservative Victory Committee
Council for Inter-American Security
International Medical Corp.
Media Research Center
National Center for Public Policy Research
National Flag Foundation
National Intelligence Center (a project of NCPPR)
Security and Intelligence Foundation
Selous Foundation
Senate Victory Fund (a project of ACPA)
Support Our Aging Religious
The Mercy Fund (AF, BTL, FF, NCN)

Interrooatorv No. 64.

identify all clients of Response Dynamics besides the RCC
whose contracts have not provided for yearly cost of living
adjustments

Clients of RDI besides RCC whose contracts have not provided
for a yearly cost of living adjustments including the
following:

American Association for International Aging
American Citizens for Political Action
American Conservative Union
American Defense Committee
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American Defense Institute
American Indian Heritage Foundation
Americans for a Balanced Budget
Campaign America
Center for Intelligence Studies
Children's Hospice International
Children's Survival Fund
Christian Emergency Relief Team
Citizens for America
College Republican National Committee
Conservative Victory Committee
David Livingstone Missionary Foundation
International Medical Corp.
Media Research Center
National Center for Public Policy Foundation
National Flag Foundation
National Intelligence Center (a project of NCPPR)
Security and Intelligence Foundation
Senate Victory Fund (a project of ACPA)
Support Our Aging Religious
The Ehrenborg Foundation
The Mercy Fund (AF, BTL, FF, NCN)
Third World Prosthetic Foundation

Interrogatory No. 65.

State the Companies' joint average client debt to total
income ratio for each business year from 1988 to 1992.

Rsam :

See Attachment 16.

Interroatory No. 66.

State Response Dynamics' average client debt to total income
ratio for each business year from 1988 to 1992.

ResQ ns:

See Attachment 16.

Interrogatoy No. 67.

State Response Dynamics' client debt to total income ratio
for each of the clients identified in response to Request
58.

Reseonse:

See Attachment 16.
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Interroqatory No. 68.

Produce all documents related to:

(a) Calculation of the debt to total income ratios

resulting from the Companies" joint performance of the

April 7, 1986 contract with NSPAC and from Response

Dynamics' own performance under this contract.

(b) Calculations of the average debt to total income ratio
of the seven Companies jointly and of Response Dynamics
alone

(c) Calculations of the Companies' joint debt to total
income ratios related to clients named in response to
Request 58 above.

(d) Calculations of Response Dynamics' debt to total income
ratios related to clients named in response to Request
58 above.

See Attachment 16.

Interrogatory No. 69.

State all categories of income available to Response
Dynamics from use of the Americans for Bush mailing list.

Respse:

(a) First generation list income (actual rental income from
the AFB mailing list)

(b) Second generation rental income (increase in the value
and size of all other RDI client lists that obtain new
donors from their mailings to the AFB list).

(c) An overall across the board increase in business volume
for RDI and all related companies due to the increase
in size of all client mailings for those who have
mailed the AFB list.

Interrogatory No. 70.

State by category of income and year the amounts of gross
and net income received by Response Dynamics from use of the
Americans for Bush mailing list.
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(a) AFB mailing list rental income:

1988 $ 51,526.11
1989 273,207.63
1990 36,360.32
1991 60,303.00
1992 90,102.45
1993 73,785.41
Total $585,284.92

(b) Estimated second generational list rental: Total of 4
million names rented at 2% = 80,000 names acquired and
added to second generation lists. This is a conversion
rate of 66% or 2/3 of the AFB list being added to other
agency client lists. Estimated additional income for
the six year period would be 2/3 of the amount
generated by the AFB list or $400,000.

(c) Increase in business for all RDI companies as a result
of the increase in size of all client mailing lists who
have mailed the AFB list would be calculated by
estimating the total number of direct mail pieces
produced that would not otherwise be produced if the
AFB list never existed.

Estimation: AFB list direct rentals = 4,000,000 extra
direct mail pieces produced. Second generation rentals =
2,600,000 extra direct mail pieces produced. Total extra
direct mail pieces produced = 6,600,000. Estimated
additional revenue to RDI and related companies from the
usage of the AFB mailing list is over $2,500,000.

Respectfully submitted,

William H Schweitzer
E. Mark Braden
BAKER & HOSTETLER
Washington Square, Suite 1100
1050 Connecticut Avenue, N.W.
Washington, DC 20036
(202) 861-1500
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To the best of my knowledge, information and belief, the

foregoing Response to the Federal Election Commissions
Interrogatories and Request for Documents are true and correct
with respect to Response Dynamics, Inc., Response Dynamics, Inc.

d.b.a. American Graphic Design; Response Dynamics, Inc. as the
surviving entity after merger with American Telephone Marketing
Group, Inc., Direct Response Data Management Service, Inc., The
Best Lists, Inc., Mid-American Printing Company, Inc., and
Fulfillment Management Services, Inc. for the period January 1,
1986 to December 31, 1992.

By:

Response Dynamics, Inc.
2070 Chain Bridge Road, Suite 400
Vienna, VA 22182

Subscribed and Sworn
before me thisj7 day
of December, 1994

Notary Public

j.3126:84124:9200 : t1t pna.K
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RESPONSE DYNAMICS, INC.

RZSPOMSZ TO INTZOGATORIZS AND RZOUZBTS FOR DOCUNINTS

Interrogatory 1.

Describe the present legal status of American Telephone
Marketing Group# Inc. (CATMGO). If this company has merged
with, or been sold to, Response Dynamics, Inc., provide the
date of the merger or sale and state whether Response
Dynamics has assumed the debts and obligations of ATMG. If
there has been some other outcome with regard to ATMG,
please explain

On January 1, 1990 American Telephone Marketing Group, Inc.
(ATMG) was merged with Response Dynamics, Inc. (RDI). RDI
assumed all debts and obligations of ATMG on the date of the
merger.

Interrouatorv No. 2.

Produce a copy of any merger or sale agreement entered into
by Response Dynamics and American Telephone Marketing Group.

Response :
Copies of the merger and sale Agreements entered into by RDI

and ATMG are attached. (See Attachment 1).

Interroqatory No. 3.

Describe the legal status of American Graphic Design from
1986 through the present. State whether it is or has ever
been a separate corporate entity or whether it has always
functioned as a division of Response Dynamics. If there was
a change in the legal status of American Graphic Design
during this period, describe the change and state when it
occurred.

Response:

American Graphic Design (AGD) is an internal graphics design
department for RDI. AGD has never been a separate corporate
entity and has always functioned as a division of RDI.
There have never been any changes to the legal status of
AGD.

Interrogatory No. 4.

For the period from January 1, 1986 to December 31, 1992,
produce all documents which reflect the usual and normal
business relationships between and among Response Dynamics,
Inc., Direct Response Data Management Service, Inc.,
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American Telephone Marketing Group, Inc., The Bet Lists,
Inc., American Graphic Design, Mid-America Printing Company,

Inc., and Fulfillment Management Services, Inc., with regard

to the provision of direct mail and telecommunication
services to clients shared by all or some of the Companies.

If there were non-written procedures or practices concerning

these business relationships, please describe in detail.

RDI was established in 1981 to operate as a full-service
direct response agency encompassing all facts of commercial,
political, and charitable direct response activities with a
specialty in fundraising. Direct Response Data Management,
Inc. (DRDM), American Telephone Marketing Group, (now a
division of RDI) (ATMG), Best Lists, Inc. (BLI), Mid America
Printing, Inc. (MAP), and Fulfillment Management Services,
Inc. (FMS), and American Graphic Design (a division of RDI)
provide direct response services to RDI clients and
customers in addition to RDI's access to hundreds of direct
mail vendors nationwide. The affiliated companies share
common ownership. Any and all phases of direct response
marketing are accomplished through RDI and her affiliated
entities, including creative services, mail management, mail
list procurement, telephone marketing, statistical analysis
and tracking, list maintenance, printing (laser and offset)
and final package consolidation and mailing.

Interrogatory No. 5.

For the period between January 1, 1986 and December 31,
1992, state whether Response Dynamics ever served as the
principal contractor when two or more of the Companies were
hired by a single client for a particular project or series
of projects. If yes, state the percentage of contracts
involving shared clients which provided for this business
arrangement.

Response:

When RDI is retained as the direct mail agency for any
client, RDI's related entities are always employed to the
extent any services they provide can be used by any RDI
client.

Interrogatory No. 6.

For the period between January 1, 1986 and December 31,
1992, state whether there were instances in which Response
Dynamics had not served as the principal contractor when two
or more of the Companies were hired by single client for a
particular project or series of projects. If yes, state the
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percentage of contracts involving shared clients which
provided for this business arrangement.

There were no instances in which two or more of the
companies were hired by a single client for a particular
project when RDI was not serving as the direct mail agency
to the client.

Interrogatory No. 7.

For the period between January 1, 1986 and December 31,
1992, state whether it was the usual and normal practice, in
those situations in which Response Dynamics served as the
principal contractor, for each of the other Companies
involved to sign a separate contract or letter of agreement
with the client. List each such situation. Describe the
circumstances which would have determined whether separate
agreements were signed by the other Companies.

Response:

On occasion and based on the desires of the individual
clients, a separate letter of Agreement spelling out the
cost items involved in telemarketing may be executed. With
the exception of telemarketing services, there were never
any separate contracts or Agreements between the RDI related
companies and clients that RDI had an agency Agreement with.

Interrogatory No. 8.

(a) For the period between January 1, 1986 and December 31,
1992, produce all documents which set forth the usual
and normal policies and/or practices of the Companies
with regard to extensions of credit to clients shared
by the Companies. If there were non-written policies
or practices concerning extensions of credit, please
describe in detail.

Response:

(b) There are no written policies or practices concerning
extensions of credit. As we produce and deliver to the
Post Office completed direct mail packages on behalf of
our clients, debt is automatically incurred by the
client. There are invoices (debt) for RDI fees,
envelopes, letters, other printed material, letter shop
services, computer work and other related charges. A
typical direct mail prospect letter or a single direct
mail package may take as much as three months to mail
all test packages based on the availabilit~y of mail
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dates for different lists being tested. After fully
analyzing all the results from all packages mailed over
this ninety day period, we can determine whether or not
the package was successful. As different direct mail
packages are tested and results are analyzed, new
phases for additional mailings are planned. A random
selection of 5,000 names may be tested from each of
twenty different lists. Each of these twenty lists
could have a universe of 100,000 names. The total
potential universe of names to mail on these twenty
lists would number 2,000,000 names. The initial test
of 5,000 names from 20 lists would equal 100,000 names
mailed. The roll-out potential would be 2,000,000
names or twenty times the initial test quantity. If
the initial mailing cost $50,000 to mail 100,000 names
and all lists were successful and brought in $75,000 a
decision could be made to mail the remaining names on
all the lists for a total of 2,000,000 names at a cost
of $1,000,000. The tests would project that this roll-
out mailing to 2,000,000 names which would cost
$1,000,000 would bring back $1,500,000. Therefore, in
this instance credit could be extended in the amount of
$1,000,000 since test results project a $1,500,000
return.

Interrogiatory No. 8.

(b) For the period between January 1, 1986 and December 31,
1992, produce all documents related to policies and/or
practices of the Companies concerning limits on accrued
jamountu of debt owed to the Companies and/or limits on
payment time periods for shared clients. If there were
non-written policies and/or practices concerning limits
on the amounts of debt which could be accrued and/or
limits on payment time periods, please describe in
detail.

(b) There were no written policies and/or practices
concerning limits on the amounts of debt which could be
accrued and/or limits of payment time periods.

Interrog~atory No. 9.

(a) For the period between January 1, 1986 and December 31,
1992, produce all documents which set forth the usual
and normal policies and/or practices of Response
Dynamics with regard to extensions of credit to clients
not shared with other Companies. If there were non-
written policies and/or practices concerning extensions
of credit, please describe in detail.



(a) There were no written policies concerning extensions of
credit as stated in Number 8 above. All credit
extensions related to the potential for the individual
clients raised to income from direct mail. This
potential is measured by the issue being mailed on, the
test data from prospect mailings, the potential size of
the house list, and the projected performance of this
house list.

Interrogatory No. 9.

(b) For the period between January 1, 1986 and December 31,
1992, produce all documents which set forth the usual
and normal policies and/or practices of Response
Dynamics regarding limits on accrued amounts of debt
owed by clients not shared with other Companies and/or
limits on payment time periods. If there were non-
written policies and/or practices concerning limits on
the amount of debt which could be accrued and/or limits
on payment time periods, please describe in detail.

(b) There were no written policies or practices concerning
limits on amount of debt which could be accrued or
limits on payment time periods for non-shared clients.
If any organization, in the judgment of management,
becomes an apparent credit risk no further credit would
be granted.

Interrogatory No. 10.

For the period between January 1, 1986 and December 31,
1992, produce all documents which set forth the usual and
normal policies and/or practices of the Companies with
regard to billing and payment procedures to be used for
clients shared by the Companies. If there were non-written
policies and/or practice. concerning billing and payment
procedures, please describe in detail.

Resiponse:

There are no written policies or practices concerning
billing and payment procedures other than those written in
the Agreements that RDI has with the individual clients.

Interrogatory-No. 11.

Produce all documents which set forth the usual and normal
policies and/or practices of Response Dynamics between
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January 1, 1986 and December 31, 1992, with regard to
billing and payment procedures for clients not shared with
other Companies. If there were non-written policies and/or
practices concerning billing and payment procedures, please
describe in detail.

There are no written policies or practices concerning
billing and payment procedures. All work is billed by the
individual companies that perform the work and that invoice
for any work performed is forwarded to the organization
ordering the service.

Interrogatory No. 12.

In situations in which clients wore shared by the Companies,
state whether each Company usually and normally sent
invoices directly to such shared clients. If no, state
whether it was usual and normal business practice in such
situations for each Company to send its invoices through
Response Dynamics, Inc.

Response:

Each company usually and normally sends invoices directly to
the clients. All invoices are reviewed and approved for
accuracy through RDI's production department prior to the
invoices being forwarded to clients for payment approval.
Each company issues an invoice and is paid for the services
it provides to the client.

Interrogatory No. 13.

In situations in which clients were shared by the Companies,
state whether clients usually and normally made payments
directly to each Company. If no, state whether it was usual
and normal business practice in such situations for clients
to make payments to the other six Companies through Response
Dynamics.

Response:

Clients usually and normally make payments directly to each
company performing the service and producing the invoice for
such service.

Interrogatory No. 14.

For the period between April 7, 1986 and December 31, 1992,
produce all documents which set forth the usual and normal
steps taken by Response Dynamics to collect on debts owed by
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clients. In situations in which clients were shared by the
Companies, state whether it was usual and normal business
practice for these steps to be taken by Response Dynamics on
behalf of all of the Companios involved in a particular
contract.

RDI and the related companies are paid from proceeds
generated by the mailings produced by RDI on behalf of the
clients. When mailings produce an amount less than the cost
of the mailings, all bills cannot be paid. In situations
that losses occur through the mail the steps and business
practices for RDI to take are those involving more frequent
mailings to the donor house list and more selective prospect
mailings to the highest quality names available in order to
net maximum dollars from the program to retire debt from
previous mailings.

Interrogatory No. 15.

Produce all documents related to the negotiation of the
contract signed by Response Dynamics on April 7, 1986 with
the National Security Political Action Committee (ENSPACO).

Response:

There are no documents related to the negotiation of the
contract signed by RDI with NSPAC other than the actual
contract.

Interrogatory No. 16.

Identify the individuals who represented Response Dynamics
in the 1986 contract negotiations with NSPAC.

Response:

The individuals who represented RDI in 1986 contract
negotiations with NSPAC were David A. Kunko and Ronald A.
Kanfer.

Interrogatory No. 17.

Identify the individuals who represented NSPAC in the 1986
negotiations with Response Dynamics.

Response:

The individuals who represented NSPAC was Elizabeth Fediay.
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InterrogatorV No. 18.

Identify the individuals at Response Dynamics who were
primarily responsible for performance of the company's
contract with NSPAC.

The individuals at RDI who primarily responsible for
performance of the company's contract with NSPAC were David
A. Kunko and Ronald A. Kanfer.

Interrogatory No. 19.

State whether Response Dynamics, as Othe Agency," served as
the principal contractor for the contract with NSPAC dated
April 7, 1986.

Resiponse :

RDI never serves as the "principal contractor." RDI serves
as "the agency" as described in each of our Agreements with
our clients.

Interrogatory No. 20.

Produce all other written agreements entered into by
Response Dynamics with NSPAC and with the other six
Companies in carrying out the contract with NSPAC dated
April 7, 1986.

Response:

There are no written and oral Agreements entered into by RDI
with NSPAC and the six companies other than the Agreements
already provided.

Interrogatory No. 21.

If there were no written agreements between Response
Dynamics and the other six Companies in carrying out the
contract with NSPAC dated April 7, 1986, provide detailed
descriptions of any oral agreements between or among the
Companies related to performance of the contract.

Response:

There are no written Agreements between RDI and the other
six companies in carrying out the contract with NSPAC. All
companies performed work on behalf of NSPAC in the same
manner as they provide services to all other RDI clients.
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Interroatory No. 22.

Produce all documents related to decisions taken between
October, 1988 and December 31, 1991 to undertake new direct
mail and/or telephone solicitations for NSAPC pursuant to
the contract with NSPLC dated April 7, 1986.

Documents related to decisions taken between October 1988
and December 1991 to undertake new direct mail and/or
telephone solicitations are: Attachment 2 (Donor list
management report) and Attachment 3 (Donor list performance
summary report).

Attachment 2 is an analysis of the NSPAC donor list.
This analysis provides all of the critical data needed to
determine the value of a donor list. The report shows that
there are 121,038 names who have contributed over $9,700,000
to NSPAC. Over 106,000 donor names have contributed over
$8,800,000 in the last 6 month period from the issue date of
this report. Based on the fact that this list of 121,000
names has contributed over $9,000,000 to NSPAC, it would be
reasonable to assume in the direct mail industry that this
list would continue to produce many millions more in the
future for the NSPAC organization. The decision to
undertake new mail or telephone solicitations for NSPAC was
based solely on the analysis and performance of the donor
list in the possession of NSPAC at 12/16/88.

Attachment 3 is a detailed report of the actual
performance of NSPAC's mailing list from the period January
1, 1988 through September 30, 1988. The report shows that
the number of actual names mailed continued to increase
during the course of the year as new donor names were
acquired through prospect mailings. By the end of September
the list grew and 75,000 names were being mailed. The
bottom line of the report shows that 635,414 letters were
mailed to donor names during this period. The 635,414 fund
raising letters generated a net income of $957,643 or over
$1.50 net income per name mailed. Based on performance of
the mailing list and the growth of the list to 121,000 names
by December, one can multiply $1.50 x 121,000 names and
estimate that $180,000 in net income could be earned each
time this list is mailed on behalf of NSPAC. Based on these
logical projections, 5 or 6 mailings to this list could
generate enough net income to pay NSPAC's entire debt.

The decision to undertake new mailings and telephone
solicitations for NSPAC pursuant to the contract with NSPAC
dated April 7, 1986 were based solely on the above data.
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Interrogatory No. 23.

Provide a listing of all direct mail and telemarketing
projects carried out by the Companies or NSPAC between
October 1, 1988 and December 31, 1991, together with the
dates and costs of each project.

The computer printout listing direct mail packages and
telemarketing work carried out by the companies for NSPAC is
included as Attachment 4.

Interrogatory No. 24.

Identify the individuals who represented Response Dynamics
at discussions and/or negotiations with NSPAC concerning the
direct mail and telemarketing projects carried out between
October 1, 1988 and December 31, 1991, pursuant to the
contract with NSPAC dated April 7, 1986.

Response:

David A. Kunko and Ronald A. Kanfer were the individuals who
represented RDI in discussions with NSPAC concerning direct
mail and telemarketing projects between October 1, 1988 and
December 31, 1991.

InterroQatory No. 25.

Produce copies of all direct mail solicitations produced and
mailed pursuant to the Response Dynamics/NSPAC contract
dated April 7, 1986.

Response:

Copies of direct mail solicitations produced are included as
Attachment 5.

Interrogatory No. 26.

Produce copies of all telemarketing scripts used in
performance of the Response Dynamics/NSPAC contract dated
April 7, 1986.

Response:

See Attachment 6.
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Interrogatory No. 27.

For the period between October 1, 1988 and December 31,
1991, provide a listing of all services performed by
Response Dynamics itself for NSPAC pursuant to the contract
with NSPAC dated April 7, 1986.

Response:

For the period between October 1, 1988 and December 31,
1991, RDI provided the same agency services to NSPAC as RDI
provided to all other agency clients. These services
include copyrighting, package design, artwork, mailing list
brokerage services, mailing list recommendations and
scheduling, agency purchasing of printing supplies for
mailings, envelopes, letters, computer work, laser printing,
standard reports such as weekly mailing performance
analysis, done file reports, mail drop counts and any other
services that were requested that were related to our agency
agreement.

Interrogatory No. 28.

For the period between April 7, 1986 and June 31, 1991,
produce all invoices sent by Response Dynamics to NSPAC,
including both invoices covering work performed or to be
performed by Response Dynamics directly and invoices
covering work performed or to be performed by the other six
Companies or which billings were the responsibility of
Response Dynamics. State which of the other six Companies
sent invoices directly to NSPAC.

Response:

A listing of invoices covering work performed by RDI and the
companies are included as Attachment 7. The six companies
sent invoices directly to NSPAC and none were re-billed
through Response Dynamics, Inc. All invoices sent by RDI
and the six companies to NSPAC cannot be produced since they
are in NSPAC's possession.

Interrogatory No. 29.

State whether funds advanced by Response Dynamics for
postage, telephone vendors and other fundraising services
were always reimbursed before proceeds from fundraising
activities were disbursed to NSPAC or to other vendors,
pursuant to Section 5(f) of the contract with NSPAC dated
April 7, 1986. If no, list and describe the instances in
which such reimbursements were not made.
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Funds advanced by RDI for postage or other fundraising
services were always reimbursed before any proceeds from
fundraising activities were disbursed to NSPAC.

Interrogatory No. 30.

State how much of the debt presently owed Response Dynamios
by NSPAC is comprised of unreimbursed advances.

Response:
None of the debt presently owed RDI by NSPAC is comprised of

unreimbursed advances.

Interrogatory No. 31.

For the period between April 7, 1986 and December 31, 1991,
produce al documents related to the collection and payment
procedures used in connection with performance by the seven
Companies of the Response Dynamics contract with NSPAC dated
April 7, 1986. If there were non-written procedures or
practices, please describe in detail.

Response:

Invoices for all work performed by all companies were
presented to NSPAC for approval and attached to payment
authorization forms. After NSPAC's review and approval
these invoices were forwarded to the third party escrow
agent as funds became available. A sample payment
authorization form is included as Attachment 8.

InterroQatory No. 32.

Produce all documents related to procedures used for
authorization by Response Dynamics and NSPAC of payments to
vendors by the Washington Intelligence Bureau from the
Escrow Fund established pursuant to Section 5(c) of the
Response Dynamics contract with NSPAC dated April 7, 1986.
If there are non-written procedures or practices, please
describe in detail.

Response:

Answer to question number provided in question number 31.

Interrogatory No. 33.

Describe the policies and practices used by Response
Dynamics and the Washington Intelligence Bureau to determine
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at any particular point in time which vendors were to
receive payments for services rendered NSPAC pursuant to the
Response Dynamics contract with NSPAC dated April 7, 1986.

Payments to vendors were made by Washington Intelligence
Bureau (WIB) as funds became available from the mail
program. Best efforts were always made to pay vendors on or
before the due date of any invoices from any vendor.

Interrogatory No. 34.

State whether payments to vendors for services rendered to
NSPAC pursuant to the Response Dynamics contract with NSPAC
were made by NSPAC and/or the Washington Intelligence Bureau
directly to each company. If no, state whether payments to
vendors were made through Response Dynamics.

Response:

All payments to RDI and RDI's related companies were made by
WIB through the escrow account. No direct payments were
made by NSPAC to RDI or RDI related companies.

Interrogatory No. 35.

State whether an Escrow Account was ever established by
Response Dynamics, pursuant to Section 5(e) of the contract
with NSPAC dated April 7, 1986. If yes, state the date on
which the Account was established, and list by payee, amount
and date the payments made to each of the Companies from
that Account.

Response:

An escrow account was never established by RDI, pursuant to
Section 5E of the contract with NSPAC. RDI has never
exercised its right to establish such an escrow account for
any client handled by RDI.

Interrogatory No. 36.

For the period between October 1, 1988 and December 31,
1991, produce all documents related to measures taken by
Response Dynamics to collect on debts owed by NSPAC to
Response Dynamics and to the other six Companies. If there
were measures taken not addressed in documents, please
describe in detail.
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Since NSPAC had no material assets other than NSPAC's access
to its mailing list for fund raising appeal, all efforts by
RDI were focused on the NSPAC fund raising program to
generate more donations and net income from the NSPAC donor
list. Attachment 9 lists 78 different direct mail letters
appealing to the NSPAC donor list for financial support.
All 78 letters were produced and mailed between 1/1/89 and
5/7/91. To the disappointment of both NSPAC and RDI, the
performance of these mailings were not consistent with past
experience. After two years of intense mailings to this
list, it became clear to the management of RDI that it would
not be possible to raise to raise the net income required to
pay all of NSPAC's debts. RDI felt that there were no
alternatives remaining and decided to end the relationship
with NSPAC.

Interrogatorv No. 37.

Produce all documents related to negotiation of the contract
signed by Response Dynamics on November 7, 1989 with the
Republican Challengers Committee (ORCCO).

sponse:

There are no documents related to the negotiation of the
contract signed by RDI and RCC other than the actual
contract itself.

Interrogatory No. 38.

Identify the individuals who represented Response Dynamics
in the 1989 contract negotiation with the RCC.

Response:

The individuals who represented RDI in the 1989 contract
negotiations with RCC were David A. Kunko and Ronald A.
Kanfer.

Interrogatory No. 39.

Identify the individuals who represented the RCC in the 1989
contract negotiations with Response Dynamics.

Response:

The individual who represented the RCC in 1989 contract
negotiations with RDI was Floyd Brown.

- 14 -



9 0
InterrogatoryNo. 40..

Identify the individuals at Response Dynamics who were
primarily response or performance of the Company's contract
with the RCC dated November 7, 1989.

The individuals at RDI who were primarily responsible for
performance of the companies contract with RCC were David A.
Kunko and Ronald A. Kanfer.

Interrogatory No. 41.

State whether Response Dynamics, as *the Agency," served as
the principal contractor for the contract with the RCC.

Response:

RDI never serves as "principal contractor." RDI serves as
"the agency" as described in each of our Agreements with our
clients.

Interrogatory No. 42.

Produce all other written agreements entered into by
Response Dynamics with the RCC and with the other six
Companies in carrying out the contract with the RCC dated
November 7, 1989.

Response:

No other written Agreements were entered into by RDI with
RCC and with the other six companies other than the agency
contract with RCC dated November 7, 1989.

Interrogatory No. 43.

If there were no written agreements between Response
Dynamics and the other six Companies in carrying out the
contract with the RCC dated November 7, 1989, provide
detailed descriptions of any oral agreements between or
among the Companies related to performance of the contract.

Response:

There were no written Agreements between RDI and the other
six companies in carrying out the contract with RCC. All
companies performed work on behalf of RCC in the same manner
as they provided services to all RDI clients.
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Interroaatory No. 44.

Provide a listing of all direct mail and telemarketing
projects carried out by the Companies for the RCC between
November 7, 1989 and December 31, 1992, together with the
dates and costs of each project.

The computer printout listing all direct mail packages and
telemarketing work carried out by the companies for RCC is
included as Attachment 10.

Interrogatory No. 45.

Produce copies of all direct mail solicitations produced and
mailed pursuant to the Response Dynamics/RCC contract dated
November 7, 1989.

RespQons:

Copies of direct mail solicitations produced are included as
Attachment 11.

Interrogatory No. 46.

Produce copies of all telemarketing scripts used in
performance of the Response Dynamics contract with the RCC
dated November 7, 1989.

Response:

Copies of telemarketing scripts used in the performance of
the RDI contract with RCC are included as Attachment 12.

Interrogatory No. 47.

For the period between November 7, 1989 and December 31,
1992, provide a listing of all services performed by
Response Dynamics itself pursuant to the contract with the
RCC dated November 7, 1989.

Response:

For the period between November 7, 1989 and December 31,
1992, RDI provided the same agency services to RCC as RDI
provided to all other agency clients. These services
include creative copy writing, package design, artwork,
mailing list brokerage services, mailing list recommendation
and scheduling, agency purchasing services for printing
supplies for mailings, envelopes for mailings, letters,
computer work, and laser printing. Also standard reports,
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such as weekly mailing performance analysis, donor file
reports, mail drop counts as well as other services
requested that were related to our agency Agreement.

Interroaatorv No. 48.

For the period between November 7, 1989 and December 31,
1992, produce all invoices sent by Response Dynamics to the
RCC, including both invoices covering work performed or to
be performed by Response Dynamics directly and invoices
covering work performed or to be performed the other six
Companies for which billings were the responsibility of
Response Dynamics. State which of the other six Companies
sent their invoices directly to the RCC.

A listing of invoices covering work performed by RDI are
included as Attachment 13. No billings of the other six
companies were the responsibility of RDI. All six companies
sent invoices directly to RCC and none were re-billed
through RDI. All invoices have been returned to RCC from
WBI.

Interroqatorv No. 49.

State whether funds advanced by Response Dynamics for
postage, telephone vendors, and other fundraising services
were always reimbursed before proceeds from fundraising
activities were disbursed to the RCC or to other vendors,
pursuant to section 5(f) of the contract with the RCC dated
November 7, 1989. If no, list and describe the instances in
which such reimbursements were not made.

Funds advanced by RDI for postage or other fundraising
services were always reimbursed before proceeds from fund
raising activities were disbursed to RCC.

InterroQgatory No. 50.

State how much of the debt presently owed Response Dynamics
by the RCC is comprised of unreimbursed advances.

Reponse :

None of the debt presently owed to RDI by RCC is comprised
of unreimbursed advances.
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Interroqatory No. 51.

For the period between November 7, 1989 and December 31,
1992, produce all documents related to the collection and
paymment procedures used in connection with performance by
the seven Companies of the Response Dynamics contract with
the RCC dated November 7, 1989. If there were non-written
procedures or practices, please describe in detail.

Response:

All invoices for all work performed by all companies were
presented to RCC for approval and attached to Payment
Authorization Forms. After RCC's review and approval, these
invoices were forwarded to the third party escrow agent for
payment. Invoices were paid by the third party escrow agent
as funds became available. A sample Payment Authorization
Form is included as Attachment 8.

Interrogatory No. 52.

State whether the Washington Intelligence Bureau served as
lsmcroweem for the Response Dynamics/RCC contract dated

November 7, 1989. If no, identify the company which
provided this service.

Response:

Washington Intelligence Bureau (WIB) served as escrowee for
the RDI/RCC contract dated November 7, 1989.

Interrogatory No. 53.

Produce all documents related to procedures used for
authorization by Response Dynamics and the RCC of payments
to vendors by the Escrowee from the Escrow Fund established
pursuant to Section 5(c) of the Response Dynamics contract
with the RCC dated November 7, 1989. If there are non-
written procedures for practices, please describe in detail.

Response:

Answer same as for question number 52.

Interrogatory No. 54.

Describe the policies and practices used by Response
Dynamics and the Escrowee to determine at any particular
point in time which vendors were to receive payments for
services rendered the RCC pursuant to the Response Dynamics
contract with the RCC dated November 7, 1989.
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Payments to vendors were made by WIB as funds became
available from the mail program. Best efforts were always
made to pay vendors on or before the due date of the vendor
invoices.

Interroqatory No. 55.

State whether payments to vendors for services rendered to
the RCC pursuant to the Response Dynamics contract with the
RCC dated November 7, 1989 were made by the RCC and/or the
Washington Intelligence Bureau directly to each company. If
no, state whether payments to vendors were made through
Response Dynamics.

All payments to direct mail fund raising vendors including
RDI and RDI's related companies were made by WIB the escrow
agent through the escrow account. No direct payments were
made by RCC to RDI or RDI related companies.

InterroQatory No. 56.

State whether an Escrow Account was ever established by
Response Dynamics pursuant to Section 5(e) of the contract
with the RCC dated November 7, 1989. If yes, state the date
on which the Account was established and list by payee,
amount and date, the payments made to each of the Companies
from that Account.

Resnsem:

An escrow account was never established by RDI, pursuant to
Section 5E of the contract with RCC. RDI has never
exercised its right to establish such an escrow account for
any client ever handled by RDI.

Interrogatory No. 57.

For the period between November 7, 1989 and December 31,
1992, produce all documents related to measures taken by
Response Dynamics to collect on debts owed by the RCC to
Response Dynamics and to the other six Companies. If there
were measures taken which are not addressed in documents,
please describe in detail.

Response:

Since RCC's only material asset was the RCC list of donor
names, all efforts to collect amounts due were focused on
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the RCC mail program to generate additional net income from
the RcC donor list through future mailings. Attachment 10
lists 37 different direct mail letters appealing to the RCC
donor list for additional financial support. Each of these
mailings is a separate and new attempt to cause additional
net income to be generated for RCC to pay any outstanding
direct mail bills resulting from our Agreement with RCC.

Interrogatory No. 58.

For the period between April, 1986 and December, 1992,
produce all contracts or other agreements entered into by
Respoas Dynamics with clients other than NSPAC and the RCC
for the provision of direct mail and/or telecommunications
services.

Response:

Agreements entered into by RDI with clients other than NSPAC
and RCC between April 1986 and 1992 are included as
Attachment 14.

InterroQatorv No. 59.

For the period April, 1986 and December, 1992, produce all
documents related to extensions of credit to clients other
than ESPAC and the RCC in connection with contracts or other
agreements for the provision of direct mail and/or
telec omunications services.

Attachment 15 includes year-end aging summaries listing
total amounts unpaid and due each of the companies from each
agency client. There are six separate summary reports
beginning with the year-end 12/31/87 through the year-end
12/31/92.

Interrogatory No. 60.

State the highest amount of debt owed Response Dynamics ever
accrued by each of the clients whose contracts are provided
in response to Request 58 above, and whether and when
Response Dynamics made the determination not to extend
further credit to each of these clients.

Response:

Report data is not available for each day of the period
April 1986 through December 1992. However, using the year-
end aging reports listed above on Attachment 16 we can

- 20 -



determine the high debt for each client as the 12/31 year-
end date for each of RDI's clients.

The determination not to extend further credit is never
made when direct mail escrow accounts are used. Instead, a
decision is made to stop work/mail until we believe a new
fund raising idea will work.

Interrogatory No. 61.

Identify all clients of Response Dynamics besides the RCC
whose contracts have not provided for Agency comssions on
list rentals or rights to list rental income as
compensation.

Clients of RDI besides RCC whose contracts have not provided
for agency commissions on list rentals or all rights to list
rental income as compensation include the following:

American Association for International Aging
Americans for a Balanced Budget
American Indian Heritage Foundation
Campaign America
Christian Emergency Relief Team
Citizens for America
Center for Intelligence Studies
International Medical Corps.
National Center for Public Policy Research
National Flag Foundation
Security and Intelligence Foundation
Support Our Aging Religious
The Ehrenborg Foundation
Third World Prosthetic Foundation

Interrogatory No. 62.

Identify all clients of Response Dynamics besides the RCC
whose contracts have not provided for sole Agency ownership
of all lists created under their contracts.

Response:

No agency contracts provide sole agency list ownership.

Interrogatory No. 63.

Identify all clients of Response Dynamics besides the RCC
whose contracts have provided for unlimited use by the
client, without payment, of lists created pursuant to their
contracts.
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Clients of RDI besides RCC whose contracts have provided for
unlimited use by the client, without payment, of lists
created pursuant to their contracts include the following:

American Association for International Aging
American Citizens for Political Action
American Conservative Union
American Defense Committee
American Defense Institute
American Indian Heritage Foundation
Americans for a Balanced Budget
Anne Frank Institute
Campaign America
Center for Intelligence Studies
Children's Hospice International
Children's Survival Fund
Christian Emergency Relief Team
Citizens for America
College Republican National Committee
Congressional Majority Committee
Conservative Victory Committee
Council for Inter-American Security
International Medical Corp.
Media Research Center
National Center for Public Policy Research
National Flag Foundation
National Intelligence Center (a project of NCPPR)
Security and Intelligence Foundation
Selous Foundation
Senate Victory Fund (a project of ACPA)
Support Our Aging Religious
The Mercy Fund (AF, BTL, FF, NCN)

Interrogatory No. 64.

Identify all clients of Response Dynamics besides the RCC
whose contracts have not provided for yearly cost of living
adjustments

R fnl:

Clients of RDI besides RCC whose contracts have not provided
for a yearly cost of living adjustments including the
following:

American Association for International Aging
American Citizens for Political Action
American Conservative Union
American Defense Committee
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American Defense Institute
American Indian Heritage Foundation
Americans for a Balanced Budget
Campaign America
Center for Intelligence Studies
Children's Hospice International
Children's Survival Fund
Christian Emergency Relief Team
Citizens for America
College Republican National Committee
Conservative Victory Committee
David Livingstone Missionary Foundation
International Medical Corp.
Media Research Center
National Center for Public Policy Foundation
National Flag Foundation
National Intelligence Center (a project of NCPPR)
Security and Intelligence Foundation
Senate Victory Fund (a project of ACPA)
Support Our Aging Religious
The Ehrenborg Foundation
The Mercy Fund (AF, BTL, FF, NCN)
Third World Prosthetic Foundation

Interrogatory No. 65.

State the Companies' joint average client debt to total
income ratio for each business year from 1988 to 1992.

See Attachment 16.

Interroaatory No. 66.

State Response Dynamics' average client debt to total income
ratio for each business year from 1988 to 1992.

See Attachment 16.

Interrogatory No. 67.

State Response Dynamics' client debt to total income ratio
for each of the clients identified in response to Request
58.

See Attachment 16.
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Interroaatory No. 68.

Produce all documents related to:

(a) Calculation of the debt to total income ration
resulting from the Companies' joint performance of the
April 7, 1986 contract with NSPAC and from Response
Dynamics' own performance under this contract.

(b) Calculations of the average debt to total income ratio
of the seven Companies jointly and of Response Dynamics
alone

(c) Calculations of the Companies' joint debt to total
income ratios related to clients named in response to
Request 58 above.

d) Calculations of Response Dynamics' debt to total income
ratios related to clients named in response to Request
58 above.

Response:

See Attachment 16.

Interrogatory No. 69.

State all categories of income available to Response
Dynamics from use of the Americans for Bush mailing list.

(a) First generation list income (actual rental income from
the AFB mailing list)

(b) Second generation rental income (increase in the value
and size of all other RDI client lists that obtain new
donors from their mailings to the AFB list).

(c) An overall across the board increase in business volume
for RDI and all related companies due to the increase
in size of all client mailings for those who have
mailed the AFB list.

Interrogatory No. 70.

State by category of income and year the amounts of gross
and net income received by Response Dynamics from use of the
Americans for Bush mailing list.
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Rmmsehf:

(a) AFB mailing list rental income:

1988 $ 51,526.11
1989 273,207.63
1990 36,360.32
1991 60,303.00
1992 90,102.45
1993 73,785.41
Total $585,284.92

(b) Estimated second generational list rental: Total of 4
million names rented at 2% =80,000 names acquired and
added to second generation lists. This is a conversion
rate of 66% or 2/3 of the AFB list being added to other
agency client lists. Estimated additional income for
the six year period would be 2/3 of the amount
generated by the AFB list or $400,000.

(c) Increase in business for all RDI companies as a result
of the increase in size of all client mailing lists who
have mailed the AFB list would be calculated by
estimating the total number of direct mail pieces
produced that would not otherwise be produced if the
AFB list never existed.

Estimation: AFB list direct rentals = 4,000,000 extra
direct mail pieces produced. Second generation rentals =

2,600,000 extra direct mail pieces produced. Total extra
direct mail pieces produced = 6,600,000. Estimated
additional revenue to RDI and related companies from the
usage of the AFB mailing list is over $2,500,000.

Respectfully submitted,

By:
William H. Schweitzer
E. Mark Braden
Baker & Hostetler
1050 Connecticut Avenue, N.W.
Suite 1050
Washington, D.C. 20036
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To the best of my knowledge, information and belief, the
foregoing Response to the Federal Election Commissions
Interrogatories and Request for Documents are true and correct
with respect to Response Dynamics, Inc., Response Dynamics, Inc.
d.b.a. American Graphic Design; Response Dynamics, Inc. as the
surviving entity after merger with American Telephone Marketing
Group, Inc., Direct Response Data Management Service, Inc., The
Best Lists, Inc., Mid-American Printing Company, Inc., and
Fulfillment Management Services, Inc. for the period January 1,
1986 to December 31, 1992.

By:___________
David A. Kunko
Response Dynamics, Inc.
2070 Chain Bridge Road, Suite 400
Vienna, VA 22182

Subscribed and Sworn
before me thisj/ day
of December, 1994

otary Pblic

*3126:9412:92001 :raw im
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December 9, 1994

Lawrence Noble, Esquire
General Counsel
Federal Election Commission
999 E Street, NW
Washington, D. C. 20463

Attn: Anne A. Weissenborn, Esq.

RE: MUR 3638; Republican Challengers Committee

Dear Ms. Weissenborn:

Enclosed please find the responses to the interrogatories propounded by the Commission
to the Republican Challengers Committee in the above referenced matter.

Very true, yours,

Paul E. Sullivan

Enclosure
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BEFORE THE FEDERAL ELECTION COMMISSION

Republican cbal1eFen Committee,
aud IRab E. l~ler, Jr.,
as Wesum

MUR 3638
Response toInterropiones and Subpoem to
Produce Docunts

Oa behlmf of the Republican Challengers Committee ("RCC*), Floyd Brown, hereby responds as follows to the
insturogories propounded by the Federal Election Commission in its October 3, 1994 letter to RCC.

Interrogatory I Response:

Interrogatory 2 Response:

Interrogatory 3 Response:

Interrogatory 4 Response:

Interrogatory 5 Response:

Interrogatory 6 Response:

Interrogatory 7 Response:

Interrogatory 8 Response:

Interrogatory 9 Response:

See attachment "A" hereto for documents relating to the November 7, 1989
contract.

RCC does not possess any contracts or letters of agreement entered into by
Response Dynamics, Inc. (*RDI*) on behalf of RCC with the other 6
companies.

See attachment "B" for documents in response to this request.

Mr. Ron Kanfer and Mr. David Kunko

Mr. Floyd Brown

To the best of my knowledge and my recall, Mr. Kanfer and Mr. Kunko were
the only two individuals primarily responsible for the performance of RDI
contract activities with RCC.

Respondent is uncertain as to the Commission's use of the term "principal
contractor" as utilized in this interrogatory. By terms of the November 7,
1989 contract, RDI as the authorized agency was empowered to provide a
variety of services in accordance with paragraph I and paragraph 2 of that
agreement. RDI, was the primary contact for undertaking the various direct
mail and telephone programs in accordance with this aforementioned contract.

Respondent refers the Commission to documents contained in the submission
to the Commission, herewith. Each mailing is identified on the label of the
folders, contained in Document Box 1. (See RCC MUR 3638 document box
number I.)

RCC objects to this question. The content of the direct mail produced and
mailed pursuant to the RDI contract is irrelevant to the alleged violations of
2 USC §44 lb(a). The listing and associated expense for each mailing has
been submitted in Response to Interrogatory #8. That financial information
is the only relevant component of the direct mail to the alleged violations.
The content is irrelevant.



-REmP-y 10 Rqmms:

I w -aaiM11 Response:

mq12 Rneqnxw:

Iaropiory 13 Response:

Iulnrroptory 14 Response:

NO

Interrogatory 15 Response:

InTerroatory 16 Response:

Object: Irrelevant on same basis as stated in Response 19 above.

Invoices and payment authorizations are submitted to the Commission along
with this Response. (See RCC MUR 3638 document box mmber 1 and 2.)

Yes.

R eondent's answer to this interrogatory is based on the presumption that the
Commission's reference in this interrogatory which references the RDI
contract with "NSPAC" dated November 7, 1989 is intended to reference the
RDI contract with RCC dated November 7, 1989. The standard document
utilized for authorizing the escrowee to pay vendors from the escrow fund
was a payment authorization form. Those payment authorization forms are
submitted te the Commission with those documents accompanying this
Response. (See RCC MUR 3638 document box number 2.)

In accordance with the terms of the November 7, 1989 contract with RDI,
respondent was presented monthly statements which, to the best of my
knowledge, were submitted in chronological order for approval. During the
period of December 1988 through January 1991, 1 was residing in Seattle,
Washington and therefore I had very little direct interaction or contact with
RDI. Therefore, other than the authorization forms, I am unaware of any
other policies or practices used by RDI and the escrowee to determine when
vendors were to receive payment for services.

Absent the review and approval of the payment authorization forms, RCC
played little or any role in determining which vendors received payments and
the timing of said payments.

To the best of my knowledge, postage was paid before any other direct mail
expense. With reference to payment of vendors, these payments did not
constitute reimbursements since these were not an advance of funds for
telephone vendors or other fundraising services referenced in this
interrogatory. The services were provided pursuant to an arms length written
contract invoiced on a periodic basis. I draw a distinction between the
extension of credit (which by industry standards is routinely made by vendors
to clients) from that of an "advancement of funds" which was not the case to
my knowledge with vendors operating under the terms of this agreement. In
light of the cash flow, the on-going payment of vendor invoices, and the
incurring of new invoices based on new direct mail packages, I am not in a
position to state specific instances in which vendors were paid either before
or after disbursements to RCC. I reference the Commission to documents
submitted in accordance with the subpoena for this matter. (RCC MUR 3638
Document Box 2.)



I- esego 17 ftp :

I 0roty 19 Reqpooe:

iterrogay 20 Renpoan:

Interoptory 21 Response:

Interrogatory 22 Response:

Interrogatory 23 Respone:

Interrogatory 24 Response:

Interrogatory 25 Response:

Interrogatory 26 Response:

None. In view of the fact that the ComIo. doss = duAn m Wrm
*advances" and distinguish it fom An emkOs of credit pruvkbd on an arms
length basis pursuant u contracts, the question is ambguous and is answered
based only upon my qualified defiition of the term a set ftOel Iftn.

Yes.

To the best of my knowledge, vendors were paid directly from the escrow
account in accordance with the contract.

Number
Number
Number
Number
Number
Number

Floyd Brown
Fran Shane
Craig Shirley
Anthony Fabrizio
Kirby Wilber
John Thompson

In my opinion, these were the only individuals who Wk part in the
decisions leading to the establishment of RCC.

It is my opinion that there was only one meeting held for purposes of the
establishment of the RCC. The Commission's definition of 'meetings* is
ambiguous since it could include each occasion consisting of mere one-on-
one convertions. That however, is not the definition I ascribe to the term.
Therefore, subject to my interpretation of that definition, the one and only
"meeting" occurred on June 21, 1990 in Alexandria, VA for purposes of
establishing the RCC organization. The participants in the meeting were
Floyd Brown, Anthony Fabrizio, Craig Shirley, Fran Sham, John
Thompson, Ron Kanfer, David Kunko, and our legal counsel, Paul
Sullivan. The board of directors consisted of Floyd Brown, Anthony
Fabrizio, Craig Shirley, John Thompson, and Kirby Wilber. Mr. Fabrizio
resigned a short time after the organizational meeting, the specific date of
which I do not recall.

But for Mr. abrizio, as noted in Response #21 above, all members of the
Board served until the RCC ceased operations.

This question is ambiguous on its face and I am unable to answer without
further clarification. I do not comprehend the reference to the Presidential
Victory Committee in this interrogatory.

There were no employees of RCC.

There were no transfer of funds between RCC and Presidential Victory
Committee or between RCC and National Security Political Action
Committee.

See attachment "C".



I mraory 28 Resoe:

Izierraory 29 Rqvomue:

Inierrogatory 30 Respos:

I swear to te ba o( my

Floyd Columbia

District of Columbia

None.

Now.

None.

kmwn edge the fnrepgng reoe constitute a true and accurate resone to the

)

SS:

Subscribed and sworn to before me in my district this S- . day of December, 1994

my commission expiresPjulic |aLt 9 9 j L



FEDERAL ELECTION COMMISSION
WSHINCTON, DC 204b)

March 30, 1995

Mr. Roger M. Craver
Chairman
Craver Mathews Smith & Co.
300 N. Washington Street
Falls Church, Virginia 22046

Re: Request to Reschedule
Informational Meeting

Dear Mr. Craver:

As you know, you agreed to meet with staff from this Office
to share information regarding the ordinary course of business in
the direct mail industry. That meeting, which was originally
scheduled for March 20, 1995, was canceled by ms. Mary Genoggi of
your office on that morning. I telephoned your office last week
attempting to reschedule the meeting, however, to date, my calls
have not been returned.

While we appreciate that your office may be preoccupied withimportant business matters, the lack of communication from your
office has raised questions as to whether you are still willing to
speak with us informally. So that this Office may appropriately
plan its course of action, please contact me regarding your
intentions with respect to our request for a voluntary
informational meeting, without our having to issue a subpoena.

Sincerely,

TracWyL. Lion
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In the mtter of )b An0
28 U.S.C. 5 2462
statute of Limitatoof8

MAY 16 1M5

As the Commission is aware, on February 24, 1995. the U.S.

District Court for the District of Columbia decided in Federal

Election Commission v. National Republican Senatorial Committee

1995 WL 53006 (D.D.C. 1995) (ONRSCO), that the statute of

limitations set forth at 28 U.S.C. 5 2462 ('Section 24620) applied

to Commission enforcement suits seeking civil penalties, relying

upon the D.C. Circuit$s opinion in 3H Co. v. browner, 17 F.3d 1453

(D.C. Cir. 1994). This Report discusses the statute of

limitations generally, describes

enforcement matters potentially affected by the =SC

court' conclusion and makes recommendations for each of the

potentially affected matters.
2

1. This is a combined General Counsel$s Report from the
Enforcument and Public Financing, Ethics and Special Projects

("PFES7') areas of the Office of the General Counsel.



Sn 3f., Jude Pratt held that the Commissioa cmld not seek

a civil penalty in conjunction with its civil enforcement action

against the detendant for violations of 2 U.S.C, $S 441a(h) ad

434(b) because the S-year federal catch-all statute of limitations

found at 38 U.S.C. S 2462 applied to Comission-initiated

enforcement suits seeking civil penalties. The court, however,

allowed the Commissionts suit to go forward notvithstanding this

conclusion, ruling that Section 2462 did not apply to the

declaratory and equitable relief also sought by the Commission.

Therefore, the court so far has issued no final appealable

decision.

On May 17, 1994. in flC v. Williams, the U.S. District Court

for the Central District of California reached the opposite

conclusion about the applicability of 28 U.S.C. S 2462 to the

Commission's enforcement actions. Rr. Williams* contributions in

the name of another took place more than 5 years before the

commission filed its complaint and counsel raised 28 U.S.C. 5 2462

as an affirmative defense. nowever, the court ruled at an oral

hearing that the statute of limitations did not apply. Instead,

the court awarded the Commission a S10,000 civil penalty against

Mtr. Williams for violations of 2 U.S.C. S 441f. TIC v. Williams,

No. 93-6321 (C.D. Cal. J an. 31, 1995), appeal docketed, No.

95-55320 (9th Cir. 1995) ("Williams"). -Mr. Williams has filed a

notice of appeal regarding, inter alia, the district court's

(
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statute of lUnitations decision. Thus, whether and to what extent

the statute of limitations at 28 U.S.C. 5 2462 will apply 
to

Comission enforcement cases will be before the 9th Circuit

shortly, and could also be the subject of a later appeal before

the D.C. Circuit in MItSC. 3

in light of this conflict between the courts and the pendency

of the appeal, this Office believes a decision to close

enforcement cases based solely on a conclusion that the 5 year

statute of limitations vould apply to any potential enforcement

suits would be unwarranted. This is especially true since neither

28 U.S.C. 5 2462 nor the KRSC decision limits the Comiissionos

authority to complete administrative investigations or seek civil

penalties in voluntary conciliation prior to filing suit.

Nonetheless, the Office of the General Counsel recognises that

until the stautue of limitations is finally resolved by the

courts, respondents are likely to raise it as a defense, making

settlement more complicated. Thus, even though the Coamission is

not bound by the NRSC decision in other cases, the Office of the

General Counsel believes the Commission should take this issue

into consideration on a case-by-case basis when looking at its

active and inactive enforcement caset. - particularly those with

older activity-- and, in an exercise of its prosecutorial

discretion, attempt to bring the matters most vulnerable to
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statute of limitations difficulties to an early administrative

disposition.'

in order to give the Coumission the broadest picture of the

possible effect of a statute of limitations on its 
caseload, this

Office has analysed all enforcement cases where there 
is

FECA-violative activity that wil be 5 years old at some point

during this year. Section 11 of this Report gives an overview of

principles involved in analyzing the statute of limitations 
issue,

with particular attention to determining when a Commission cause

of action night accrue, and when the running of the statute may be

tolled by equitable principles. Section III describes hey this

Office applied these principles to its active and inactive

enforcement caseload and the approach used in making its

recommendations for Commission action. Section IV includes

descriptions of each of the potentially affected enforceent

matters, outlines the statute of limitations difficulties this

Office foresees for each, and recommends specific Commission

action for each potentially affected matter.

1I. TUE LAX

This section discusses 28 U.S.C. S 2462, the federal

catch-all statute of limitations, and issues relating to when the

statute begins to run, under what circumstances it may be tolled

&' ~-,



Mna delaotaTi mad equitable relief available to the Comission

even Af thb statute of limitations has run ComPletelY-

A. AuialI
section 2462 requires coinceent of a suit for civil

penalties within five years from the date when the 
claim first

accrued.S Thus, as a threshold matters in considering the

potential effect of the limitations period on a particular 
case,

one must determine the complex issue of when the claim first

accrued.

1. General Principles

A cause of action normally accrues when the factual and legal

prerequisites for filing suit are in place, i.e.. at the precise

moment when the violation occurred.
6 Rowever, federal courts have

generally applied the discovery rule of accrual, an equitable

doctrine under which a claim is considered to have accrued at the

time that a potential claimant knew, or through the exercise of

reasonable diligence should have known, of the facts underlying

the cause of action.

5. 28 U.S.C. 5 2462 provides:

Except as otherwise provided by Act of Congress, an

action, suit or proceeding for the enforcement of any

civil fine, penalty, or forfeiture, pecuniary or
otherwise, shall not be entertained unless commenced
within five years from the date when the claim first
accrued ..

6. United States v. Lindsay, 346 U.S. 568. 569 (1954).

7. See, e.g. Delaware State College v. Ricks, 449 U.S. 250, 259
(198E)-(Court implicitly applied discovery rule to Title VII

discrimination suit); United States v. Rubrick, 444 U.S. ll*,

122-25 (1979) (court implicitly endorsed discovery rule of

accrual, but limited it to discovery of facts underlying a clais,



!Te substantial harm theory of accrual can be considered

analytically as a particular application of the discovery rule.

it is usually advanced in personal injury actions involving latent

injuries or injuries difficult to detect, especially in cases of

"creeping disease" such as asbestosis. The rule rests on the idea

that plaintiffs cannot have a tenable claim for the recovery of

damages unless and until they have been harmed. Under the

substantial harm theory, therefore, damage claims in cases

involving latent injuries or illnesses do not accrue until

substantial harm matures or, in other words, until the harm

becomes apparent.

The Supreme Court has cautioned against 'attempting to define

for all purposes when a cause of action first accrues. Such verds

are to be interpreted in light of the general purposes of the

statute and of its other provisions, and with due regard to those

practical ends vhich are to be served by any limitation of tJe

time within which an action must be brought.'8 Thus, in

determining the time of accrual in cases arising under the I3CA,

(Footnote 7 continued from previous page)
rather %han extending the rule to discovery of legal cause of
action): see also Oshiver v. Levin, Fishbein, Sedran & Berman, 36
F.3d 13807T386-(3d Cir. 2994); Dixon v. Anderson, 925 F.2d 212,
21S (6th Cir. 1991); Cada v. Baxter Healthcare Corp., 920 F.2d
446, 4S0 (7th Cir. 1990); Corn v. City of Lauderda e Lakes, 904
F.2d 5dS, 58 (11th Cir. 1990); Alcorn v. Burlington Northern
Railroad Co., 878 r.2d 7105, 1108 (8th Cir. 1989); Lavellee V.
Liztif 611 .2d 1129e 1131 (Sth Cir. 1980); Cullen V. Marciotta,
811 F.2d 698t 725 (2d Cir. 1987); Cline v. Brusett, 661 F.2d i08,
110 (9th Cir. 1981); Bireline v. Seagondolar, 567 F.2d 260, 263
(4th Cir. 1977).

8. Crows Coat Front Co., Inc. v. United States, 386 U.S. S03. 517
(1967) (quoting leading Co. v. Koons, 271 U.S. 55, 62 (1926)).Ei
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courts Vii look to the nature and goals of the ITCA versus the

interests uaderlying the five-year limitations period.

2 ional A the Coateat of the 301

Mhile the discovery rule has been applied in a wide range of

cases, originating in the tort context and extending to, inter

alia, contract, Title vii, and RICO actions, to date, it appears

that only the United States District Court for the District of

Columbia has bold that the Section 2462 statute of limitations is

applicable to the lMCA. The court also addressed the precise

question of when a cause of action accrues under the F3CA.

Inasmuch as the district court in MRSC relied on the decision of

the Court of Appeals for the District of Columbia in 3MI Co. v.

Browner, 17 T.3d 1453 (D.C. Cir. 1994) (03He), the latter case

will be summarized first.

3M was an action brought by the Environmental Protection

Agency ('EPAO) to impose civil penalties against a company for

violations of the Toxic Substances Control Act, wherein the EPA

argued that in the exercise of due diligence it could not have

discovered the violat4ons earlier. In 3M, the defendant misstated

and failed to include information on notices required by the EPA.

The court acknowledged that the District of Columbia Circuit has

adopted the discovery rule, under which, as discussed above,

a claim is considerC' to have accrued at the time that a claimant

know or should have knivn of the facts underlying the cause of

ai'tion. However, the 3M court found that the discovery rule had

only been applied in limited circumstances - those involving

remedial, civil claims - and specifically rejected the discovery



rule under th. circumstances presented. stating that the rule

proposed by the rPA in that case was a Odiscovery of violation"

rule. the court concluded that In civil penalty actions the

running of the limitations period of Section 2462 is 
measured from

the date of the violation.
9

In NSC, a suit &rising from violations of the PECA involving

excessive contributions and failure to report such contributions

to the 1Ct the court repeated the options for defining 
the time

of accrual set forth in 3R, stating that a claim accrues 'when 
the

defendant commits his wrong or when substantial harm matures.*

Then, without pinpointing the exact time of accrual, and without

specifically attempting to define accrual in the PECA context, 
the

court held that the FECA claim accrued "considerably before the

end of the IFEC's) administrative process.' While the district

court's accrual finding was imprecise, Judge Pratt's construction

of 3M suggests that the discovery rule of accrual may be rejected

in FECA claims brought in that Circuit.

On the other hand, the Court of Appeals for the Third

Circuit, in considering a citizens' suit brought under the Clean

9. in 3M, the court cited the Supreme Court's decision in

Unexce~led Chemical Corp. v. United Ftates, 345 U.S. 59 (1953),
which was a suit for liquidated damages against a government

contractor for unlawfully employing child labor. As the 3M

decision noted, in that case, the Supreme Court held that Wa cause

of action is created when there is a breach of duty owed the
plaintiff. It is that'breach of duty, not its discovery, that

normally is controlling." However, the Supreme Court's focus was

tke question of whether the claim accrued at the time of the

violation versus after it had been administratively determined

that the contractor was liable. The Court was not concerned

specifically with the question of whether the claim accrued at the

time of the violation versus when the plaintiff knew or should

have known of the facts underlying the claim.
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Water Act, which has statutory self-reporting requirements

comparable to the FECA, held the Section 2462 statute of

lmtations applicable and embraced the discovery rule. There,

the Third Circuit held that since the defendant was responsible

for filing reports under the Act and the public could not

reasonably be deemed to have known about any violation until 
the

defendant filed the report, the cause of action did not accrue

until the reports listing the violations were filed.
1 0 A district

court in virginia1 has also embraced this discovery rule for

determining accrual under the Clean 
Water Act.12

a. WflA3L3 TOLLXXG

There are instances in which a court may determine that

equitable considerations require the statute of limitations to be

tolled. Such a determination is made on a case-by-case basis and

10. Public Interest Research Group v. Powell Duffryn Terminals,

Inc.,. 913 FMd 64, 75 (3d Cir" 1990), cert. denied, 495 U.S. 1109

11. United States v. Hobbs, 736 F. Supp. 1406 (M.D. Va. 1990).

12. Various other circuit courts have grappled with the question
of when the federal five-year statute of limitations of Section
2462 begins to run, but these cases, which have prodced

conflicting rulings, have all involved actions to recover civil
penalties rather than actions to impose them. Co United
States Dept. of Labor v. Old Ben Coal Co., 676 FW2d 29 (7th

Cir. 1982) (in action to recover civil penalty, claim accrues
only after administratIve proceeding has ended, penalty has been
assessed, and violator failed to pay) and United States v.

K* e v 808 F.2d 912 (1st Cir. 1987) (in civil penalty
enforcement action limitations period is triggered on date civil
penalty is administratively imposed) with United States v. Core
Laboratories Inc., 759 F.2d 480 (5th M77 1955) (in suit to

recover civil penalty limitations period begins to run on date
of underlying violation).
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13
is referred to as equitable tolling. Equitable tolling pre$ms

claim accrual and steps in to toll, or stop, 
the running of the

statute of limltatieos in light of established equitable

considerations.24 The most fundamental rule of equity 
is that a

party should not be permitted to profit from its own wrongdoing.

There are three principal situations in which equitable

tolling may be appropriate: (1) where the defendant has actively

misled the plaintiff regarding the plaintiffes cause of actionj

(2) where the plaintiff in some extraordinary way has been

prevented from asserting his or her rights; and (3) where the

13. Some courts have pointed out that, in instances where the
defendant has taken active steps to prevent the plaintiff from
suing, i in cases involving fraudulent concealment, the
tolling~U the statute of limitations is more appropriately
referred to as equitable estoppel. See Cads v. Baxter Uealthcare
Corp., 920 F.2d 446. 450-51 (7th CLr7199- ).

14. Courts have held that statutes of repose cannot be exte ded by
federal tolling principles, see Baxter ealthcare, 920 F.2d at
451; First United Methodist Mrchof slatteville v. united States

2sum Coin any 8 52 T.2d 562 (4th Cir. 1959). While statutes o=
repose and statutes of limitations have sometimes been referred to
interchangeably, a statute of repose is legally distinguishable
from a statute of limitations, whereas a statute of limitations
is a procedural device motivated by considerations of fairness to
the defendant, a statute of repose is a substantive grant of
immunity after a legislatively determined period of time and is
based on the economic interest of the public as a whole and a
legislative balance of the respective rights of potential
plaintiffs and defendants. See First United Methodist Church,
sdara. To date, this Office's research has revealed no instances
In which a court has held that Section 2462 is a statute of repose
in the legal sense and, therefore, held tolling principles to be
inapplicable. Indeed, in 3K, the court noted the potential
applicability of the doctrine of fraudulent concealaent to Section
2462. See 3H. 17 F.3d at 1461, n.15.
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plaintiff has timely asserted his 
or her rights mistakenly in the

wrong forum.
i s

2. t f rasemt Cealet

The Supreme Court has defined the doctrine of fraudulent

concealment as the rule that "vhere a plaintiff has been injured

by fraud and remains in igvorance 
of it vithout any fault or want

of diligence or care on his part, 
the bar of the statute does not

begin to run until the fraud is 
discovered, though there be no

special circumstances or efforts 
on the part of the party

committing the fraud to conceal it from 
the knowledge of the other

party.' Nol-b-rg v. AKrbrecht, 327 U.S. 392. 397 (1946). The

Court vent on to state that this equitable 
doctrine is read into

every federal statute of limitation. Id.

The doctrine, as applied by the circuit 
courts of appeal,

requires the plaintiff to plead and prove three elements:

15. School District of City of Allentown v. narshall, 657 F.2d 16,

19-20 (3d Cir. 1951) Iquoting Smith v. American Preident Lines.

Ltd., 571 F.2d 102, 109 (2d Cir. 198)). It should also be noted

that tatutes of limitations are subject to waiver and 
may be

tolled by agreement of the parties. See Zipes v. Trans World

Airlines, nc., 455 U.S. 385, 393 I9MlT.

16. Pleading requirements for fraudulent concealment are very

strict. Some courts invoke Fed. R. Civ. P. 9(b) and require a

plaintiff to meet the pleading requirements 
for fraud. See Dayco

Cbrp. v. Goodear Tire & Rubber Co., 523 F.2d 389o 394 (IEi Ur.

1975). Other courts, vhile not specifically invoking Rule 9,

still require specificity and particularity in 
pleading. See

Rutledge v. Boston Woven ose & Rubber Co., S76 F.2d 248t MT5 (9th

Cir. 1976); Weinherger v.- Retail Credit C., 498 P.2d 552, 555

(4th Citr. 1974).
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(1) use of fraudulent means by the defendants
(2) plaintiff's failure to discover the operative facts

that are the basis of his cause of action within the
Imitations periodi and

(3) pIatlnttftes due diligence until discovery of the
facts.

State of Colorado v. Western Paving Construction, 833 r.2d 867,
574 (0te Cir. 1957).

The first prong of the plaintiff's burden under the doctrine

- the use of fraudulent means by the defendant - warrants some

elaboration. The courts have generally held that to establish:

this element of the doctrine one of two facts must be shown: 1)

that fraud is an inherent part of the violation so that the

violation conceals itself; or 2) that the defendant committed an

affirmative act of concealment - a trick or contrivance intended

to exclude suspicion or prevent inquiry.17 These approaches to

establishing the first element of the doctrine of fraudulent

concealment have been referred to, respectively, as the

self-concealing theory and the subsequently concealed theory. by

contrast, the courts have pointed out that silence, without some

fiduciary duty, never satisfies this element.1 8

17. See Riddell v. Riddel1 Washington Corp., 866 F.2d 1480, 1491
(D.C."Tir. 1989); State of Colorado v. western Pavin
Construction, 833 F.2d ot 86-.78.

18. See Rutledge v. Boston Woven Hose & Rubber Co., 576 F.2d 248,
250 (Mh Czr. 1978); Payco Corp. v. rirestone Tire & Rubber Co.,
386 F. Supp. 546, 549 (N.D. Ohio 1974), affd sub. no., Do
Corp. v. Goodyear Tire & Rubber Co., 523 F.2d T-(6th Lr. 75).
Some courts have also held that a denial of an accusation of
wrongdoing does not constitute fraudulent concealment. See gin
King Enters. v. Champlin Petroleum Co., 657 F.2d 1247, l T 'IOth
Cir. 1981), cert. denied, 454 U.S. 1164 (1982); but see Rutledge,
supra ('denying vrongdoing may constitute frauduli-et concoalmnt
vhere the circumstances make the plaintiff's reliance upon the
denial reasonables).
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Where the plaintiff establishes all three of the required

elements, the doctrine provides the plaintiff with the full

statutory limitations period, starting from 
the date the plaintiff

discovers, or with due diligence could have discovered, the facts

supporting the plaintiff's cause of action.

2. Induces nt Due to intentional or unintentional
nitrepresentation

In cases where the plaintiff has refrained from ommencing

suit during the period of limitation because of inducement 
by the

defendant, the Supreme Court has found the statutory period 
tolled

because of the conduct of the defendant. See Glus v. Brooklyn

Eastern Terminal, 3S9 U.S. 231 (1973). Under the facts of Glus,

supra, the plaintiff averred that the defendant had fraudulently

or unintentionally misstated information upon which the plaintiff

relied in withholding suit.

3. Subpoena nforcement

Several district courts have tolled other statutes of

limitations in circumstances vhere t.e plaintiff was forced to

initiate subpoena enforcement proceedings to uncover facts

underlying the cause of action.
1 9 While research to date has not

revealed specific instances in which a court has tolled the

Section 2462 statute of limitations "ecause the plaintiff was

19. EEOC v. Gladieux Refinery, Inc., 631 F. Supp. 927, 935-36

(N.D. Ind. 1986) (Court held that the statute of limitations was

tolled during the tine between issuance of subpoena and

enforcement because defendant did not have valid basis for not

complying with subpoena); EEOC v. City of emphis, 581 T. Supp.

179, 182 (W.D. Tenn. 1983) (Court held that the statute of

limitations was tolled until documents sought in subpoena were
made available to EEOC).



forced to initiate subpoena enforcement 
proceedings, section 2462

is sufficiently similar to those statutes which courts 
have tolled

to suggest that the same result would be appropriate. frtber,

a good argument could be made for equitably 
tolling Section 2462

in such circumstances because defendants* 
refusal to comply with

the Commission s subpoenas, whether that refusal 
is reasonable or

otherwise, frustrates the Commissiongs ability 
to bring the action

within the limitations period. Not tolling the statute of

limitations in such circumstances while allowing 
defendants to

plead the statute of limitations as an affirmative 
defense to

actions brought by the Commission would allow defendants 
to profit

from refusing to comply with subpoenas, and thus 
'offer a tempting

method of defeating the basic 
purpose of [the Act)."20

4. Continuous iolation Theory

The continuous violation theory is another theory 
that

operates to toll statutes of limitations. In the case of a

continuing violation, the violation is not complete for purposes

of the statute of limitations as long as the proscribed course 
of

conduct continues, and the statute of limitations does not begin
" 21

to run until the last day of the continuing offense.

The Supreme Court has cautioned that continui3g offenses

are not to be too readily found, explaining in the criminal

context that "such a result should not be reached unless the

20. See Hodgson v. nternational Printing Press, 440 T.2d 1113,

1119-th Cir. 1973).

21. See Fiswick v. United States, 329 U.S. 211, 216 (1946); United

States v. Butler, 792 F.2d 1528, 1532-33 (l1th Cir. 1986).
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explicit lanquae of the substantive criminal statute compels such

a conclusion, or the nature of the crime involved Is such that

Congress must assuredly have intended that It be treated as 6

continuing one." Toussle v. United States, 397 U.S. 112. 115

(1970). Thus, the question of vhether a violation is a continuing

one is largely a matter of statutory interpretation involving 
the

precise statutory definition of the violation.

Courts vil generally not find that a violation is

continuous absent clear language 
in the statute.

2

C. Declaratory Relief and gauitable Remedies

The limitations period set forth in 2S U.S.C. S 2462

applies only to suits for civil penalties. Section 2462, by its

own terms, has no bearing on suits in equity.2 3 The following is a

purely exemplary, non-exhaustive list of various forms of

equitable relief that may be available. It should be noted that

it is within the discretion of the courts to grant or withhold

22. Compare Toussie, 397 U.S. 112 (1970) (Court held that failure
register for draft was not continuing violation wbere draft
statute contained no language that clearly contemplated continuing
offense, and regulation under Act referring, to continuing duty to
register was insufficient, of itself, to establish continuing
offense) with United States v. Cores, 356 U.S. 405 (1955) (statute
prohibiting alien crewmen fron renaIning in United States after
permits expired contemplated continuing offense where conduct
proscribed is the affirmative act of willfully remaining, and
crucial word "remains" permits no connotation other than
continuing presence). See also Keystone Insurance Company v.
Houghton, 863 F.2d 1125 (3d Cir. 1988) (In RICO action, court held
that language of the Adt, which sakes a pattern of conduct the
essence of the crime, "clearly contemplates a prolonged course of

cenduct.*); West v. Philadelphia Electric Co., 45 T.3d 744 (3d

Cir. 1995) (Court applied continuing violation theory where cause

of action required showing of intentional, pervasive, and regular
racial discrimination).

23. See Robba, 736 F. Supp. at 1410; RISC, 1995 WL 53006, at 04.



equitable remedies and courts vill exercise that discretion on a

case-by-mse basis in light of the particular circumstances of

each case.

o Declaratory JmdgSt - A declaratory judgment is a court
judgment which establishes the rights of parties or expresses the
opinion of the court on a question of law without the court
necessarily ordering anything to be done. While a declaratory
judgment is siAlar in some respects to an advisory opinion,
unlike the latter, a declaratory judgment is rendered in an
adversarial proceeding and is legally binding on all the parties
involved.

o Disgorgement - Disgorgement is aimed at preventing the unjust
enrichment of a wrongdoer. The disgorgement remedy takes away
"ill-gotten gains. thereby depriving a respondent of wrongftuly
obtained proceeds and returning the wrongdoer to the position the
wrongdoer was in before the proceeds were wrongfully obtained.

o injunction A prohibitory injunction is a court order that
requires a party to refrain from doing or continuing a particular
act or activity. Prohibitory injunctions are generally considered
preventative measures which guard against future acts rather than
affording remedies for past vrongs.

by contrast, a mandatory injunction is a type of injunction
that requires some positive action. A mandatory injunction (1)
commands the respondent to do a particular thingi (2) prohibits
the respondent from refusing (or persisting in refusing) to do or
permit some act to which the plaintiff has a legal righti or (3)
restr.ins the respondent from permitting his previous wrongful act
to continue to take effect, thus virtually compelling him or bar
to urdo it. A conciliation agreement provision that requires a
commttee to amend its reports in conformance with the Act is
similar in effect to a mandatory injunction, albeit one entered
into voluntarily and without court order. In addition, the
creative forms of equitable relief listed below are examples of
possiale mandatory injunctions that the Commission might seek in
court

o Creative Forms of Equitable IRelief

- require defendant(s) to notify the public that the
defendant(s) violates the FECA, e.g., bulletin board posting.

- require additional reporting relevant to preventing future
'-violations of the type committed.
- require defendant(s) to put different procedures in place

to prevent future violations of the type committed.
- require defendant(s) to take courses to become familiar with

the requirements of the TECA.
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Tis section outlines the underlying legal assumqptims and

other factors considered by this Office in evaluating and making

roommendations for each of the potentially affected cases

discussed in Section XV, infra. As a preliminary matter, this

Office notes that it has revieved all of the active and inactive

enforcement matters where there appears to have been

rlCA-violative activity prior to January 19 191 that vil thus be

at least S years old by the end of this year. by selecting the

cases in this manner, this Office has attempted to bring to the

Commissiongs attention all of the matters where, were the UISC

decision applied, the statute of limitations might run this

year.24



This Office has assumed for purposes of these reco endations
the possibility of a uniform application of the Section 2462

statute of limitations to the FECA in all circuits

This Office has further assumed that it is possible courts
will does claims arising under the FEC.A to have accrued at the

precise moment that the violation occurred.



in setting forth the case ausm ries, this Office has divied

its discussion into three sections.

The third



*etm setters whiah this Offlc*

reemuis ti csinissin not pursu.





"-77~

IV. CASK DZscMUawS

This section provides brief descriptions of

enforcement matters assigned to the Public rinancing,

Ethics and Special Projects and Enforcement areas, including the

Central Enforcement Docket.
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M 3181 (Barbara-lose Collins, et al.)

This case concerns the propriety and nature of two bank loanstotaling $75,000 to Barbara-Rose Collins and/or her campaignduring the 1990 primary election in Michigan. Four guarantorsguaranteed the loans. The Commission found reason to believe thateach of the guarantors violated 2 U.S.C. S 441a(a)(1)(A) formaking excessive contributions, and that Barbara-Rose Collins, theCollins for Congress Committee, and its treasurer violated2 U.S.C. I 441a(f) for accepting the excessive contributions and2 U.S.C. 5 434(b) for failing to report the loans and loan
guarantees accurately.

This case is important to pursue to resolution. Ms. Collinshas won re-election twice since the activities in question and isstill actively involved in the political process. The loan
guarantors, too, remain politically active.

The primary activities of this case date from July/August1990. Thus, if 28 U.S.C. 6 2462 applies, the Commission might betime-barred from obtaining judicially imposed civil penalities inJuly 1995 should it opt to litigate this matter.

Should the Commission be barred by the statute of limitationsfrom obtaining civil penalties in court, this case is worthpursuing for purposes of equitable relief. As for Ms. Collins andher Committee, an admonishment, disgorgement of the personal useitems obtained with campaign funds, or their monetary equivalent,and an injunction may serve as appropriate remedies. Similarly,injunctive relief against the guarantors might redress theirexcessive contributions violations. Therefore, for the reasonsstated above, this Office recommends that the Commission continue
to pursue this matter.

Staff Assigned: Jonathan Bernstein and Holly Baker
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MUR 3638 (Response Dynamics, Inc., National Security PAC, et al.)

This matter results from two complaints alleging, inter alia,
that Response Dynamics, Inc. and associated companies permittid
the National Security PAC ("NSPAC"), the Republican Challengers
Committee ("RCCO), and the Presidential Victory Committee ("PVC")
to accumulate large debts owed the companies outside the ordinary
course of business in viol&tion of 2 U.S.C. 5 441b, and that these
political committees were affiliated but had not registered and
reported as such in violation of 2 U.S.C. S5 433 and 434.

The Commission found reason to believe that Response Dynamics
and its six associated business entities, NSPAC, and the RCC have
violated 2 U.S.C. 5 441b; that all three committees have violated
2 U.S.C. S 433 and 5 434; that PVC has violated U.S.C. 5 441a(f)
by accepting excessive contributions from an individual; and that
the individual has violated 2 U.S.C. 5 441a(a)(1)(A). Extensive
interrogatories and subpoenas for documents were sent to the
committees and companies; responses have been received from all
respondents. This Office is reviewing the discovery responses and
interviewing non-respondent vendors active in the direct mail/
telemarketing business in an attempt to ascertain the ordinary
course of business in the industry.

The direct mail and telemarketing programs undertaken for
NSPAC by Response Dynamics, et al., began in the fall of 1988 and
extended into the spring of --9. Those for the RCC started in
early 1990 and extended into early 1992. Thus, while the debts
owed by the committees to the companies began to accumulate
outside the five year statute of limitations, they also grew in
years which are still within the statutory period (i.e., in 1991
and 1992). These debts continue into the present, -Moie of NSPAC
totaling $1.2 million and those of the RCC totaling $95,000.
Further, Response Dynamics remains an active player; according to
one non-respondent witness, it may be continuing the practices in
question.

This investigation is going to take several months to
complete. Thus,

the Commission might be barred
from obtaining civil penalties as to some of the activity in
question in the event it chose to file civil suit in this matter.
The issues raised by this matter are important ones, however.
They involve timely and ongoing questions about the relationships
of direct mail and telemarketing vendors and their political
committee clients, and the legality of those relationships in
light of the prohibitions of 2 U.S.C. 5 441b and of the
Commission's regulations and advisory opinions governing advances,
extensions of credit and debts owed. The amounts of debt at issue
here are sizable. The resolution of this matter would undoubtedly
have significant ramifications for future enforcement of the Act,
including providing an in-depth understanding of the operation of
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what one witness has termed the "response marketing business."
Therefore, this Office recommends that the Commission continue
with its investigation of this matter, even if declaratory and
injunctive relier would be the principal relief available to the
Commission should it become necessary for the Commission to file a
civil suit.

Staff Assigned: Abigail Shaine, Anne Weissenborn and Tracey Ligon
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3. Cages this of fie lecoeflds the Commission Close

mm8 2954 (nobert Johnson et &1.)

This matter involves 1988 corporate fundraising mailings for

the 1985 Bush/Quayle campaign and a pattern of contributions made

in the name of another, resulting in knowing and willful probable

cause findings for violations of 2 U.S.C. 5S 441f, 441b(a), and

441d(a) against the individual and corporate actors.

Of the respondents still open in the matter,
Robert G. Johnson and E. Kenneth Twichell were formally referred
to the Department of Justice for criminal prosecution; Mr. Johnson

pled guilty to felony perjury for lying under oath in a Commission
deposition and Mr. Twichell pled guilty to obstructing the
Commissiones investigation. The corporate respondents, all
closely tied to fr. Johnson, were neither pursued nor prosecuted
during the criminal proceeding. As this Office has reported,
Mr. Johnson's remaining sentence was stayed based on NRA
arquments

No action has taken
place since the Supreme Court dismissed the Commission's appeal in
NRA, and whether Mr. Johnson will have to serve the balance of his
sentence is still unclear.

All of the transactions underlying FECA liability date from
1988, thus posing an obstacle under 28 U.S.C. 5 2462

in the *vent the Commission chose to
litigate this matter to obtain civil penalties. The Commission
found probable cause in January of 1992, but then referred the
matter to the Department of Justice and resumed proceedings in
late 1993 -after resolution of the caiminal proceedings.
Prosecutorial discretion strongly counsels against further
pursuing the remaining respondents in this matter. The

age of the activity as compared to other pending matters, and the
desirability of making public the Commission's initiating role in
the prosecution of Mr. Johnson argue in favor of closing this
matter.

For the reasons outlined above, this Office recommends the
Commission take no further action with respect to the remaining
rvspondents in this matter and close the file.

Staff Assigned: Jonathan Bernstein and Colleen Sealander



(C)

NM 31S2 (Kentucky Democratic Party, et .1.)

ftis matter, a merger of RUns 3145 and 3182v involves

television ads broadcast by the Kentucky Democratic 
Party during

the 1990 general election campaign on behalf of the 
Democratic

Party's Senatorial candidate, Dr. 3arvey Sloane. The complaints

allege that the ads were prepared by the Sloane campaignos 
media

consultant, paid for by the Kentucky Democratic party's 
nonfederal

account, and financed in part by contributions from the 
ATLA PAC

and from Mary C. Bingham. Mrs. Bingham recently passed away.

most of the outstanding issues in this matter occurred in 
the

Fall of 1990, slightly less than five years ago. Thus, it does

not appear that the Commission would presently be barred 
from

seeking a civil penalty even under the strictest reading of

Section 2462. in order for the Commission to obtain a Judicially

imposed civil penalty in this matter, civil suit must be filed by

November of 1995. Yet, even if the Commission were to devote

substantial resources to this matter, it is virtually
inconceivable that the deadline would be met.

First, in order to proceed, the Commission must review and

revote its earlier determinations in this matter to comply vith

the NfA opinion. Second, this matter is still in the

investgatory stage and further investigation appears necesarry.

Third, the issues are complex and the two staff attorneys
previously assigned to this matter have been transferred to other

areas of this agency. Moreover, the allocation regulations at

issue in this matter are no longer in effect, having been revised
in 1991

Finally, it does not appear that
equitable relief would be appropriate here as the only feasible
remedy we may obtain is injunctive relief on the misallocation
issue: The Sloan Committee has virtually no money for
disgorgement and Sloan has never been a candidate in any other

federal election. in viev of all the foregoing, this Office
recommends the Commission take no further action and close this
file.

Staff Assigned: Lisa Klein (pending reassignment)
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351 3228 (Dahlson for Congress, e .L)

This matter was generated by a referral from the Comission~s
Reports Analysis Division, and involves the subsidization of the
campaign by a corporation associated with the candidate
(S 441b(a)) and the misreporting of one of the corporate loans
(6 434(b)). Specifically, the candidate funneled approximately
$47,000 in corporate funds to the campaign through his personal
checking account, thus concealing the true source of the funds.
The candidate/corporate loans took place from May to October 1990.
Further, the committee maisreported the source of a Pay 2, 1990
direct contribution from the corporation ($10,000) in its 12-Day
Pre-Primary report filed May 21, 1990. Consequently, assuming
28 U.S.C. S 2462 applies,
the Commission might be unable to obtain a judicially imposed
civil penalty for most of the violations as early as May of this
year.

This matter is presently in the investigative stage after an
unsuccessful attempt at pre-probable cause conciliation. Most
recently, on March 2. 1995. this Office interviewed the campaign's
treasurer. The interviev established that the treasurer was not
involved in the committee's receipt of the funneled corporate
contributions and that the misreporting may have resulted from
innocent error. Consequently, the available evidence suggests
that the candidate Roy Dahlson vas the individual chiefly
responsible for the violations in this matter.

Additional investigation would be necessary - including thetaking of depositions - to prove that the S 441b(a) violations by
Mr. Dahlson are knowing and willful. This investigation and the
subsequent procedural stages leading to litigation would have to
be completed in the most expeditious fashion. This Office
recommends that the Commission forgo this course. Mr. Dahlson was
a one-time candidate who won the primary election but lost the
general election with 3S% of the vote. Mr. Dahlson is now
retired. Accordingly, this matter does not warrant the
expenditure of resources necessary for its most expeditious
completion and resolution. Therefore, this Office recommends that
the Commission take no further action in this matter and close the
file.

Staff Assigned: Jonathan Bernstein and-Jose Rodriguez
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nu3 3787 (Georgia Republican Party)
Public Financing. thics and Special Projects

This case involves violations committed during the 1988
election cycle. In particular. an audit of the Georgia Republican
Party ("the Party") revealed that the Party accepted $20,350 in
excessive contributions from five individuals that were not
resolved in a timely manner. Similarly, the Party accepted
$13,403 in prohibited contributions that were not resolved in a
timely manner. The Party also did not properly document
approximately $333,270 in individual contributions. In addition,
the Commission found reason to believe that the respondent
violated 2 U.S.C. 5 441a(f) by paying phone bank employees to
conduct get-out-the-vote activities and voter identification on
behalf of the Bush-Ouayle campaign.

The Party admits that it erred in accepting the prohibited
and excessive contributions, but urged the Commission to accept as
a mitigating factor the fact that it rid its accounts of the
impermissible amounts upon discovery. Similarly, the Party
concedes that it failed to keep adequate records for certain
contributions, but asserts that a large portion of those receipts
were $35 contributions which it did not believe it was required to
document. Finally, this Office has concluded that documentation
and affidavits furnished by the Party demonstrate that only
$26,700 of the more than $300,000 in Party expenditures made for
get-out-the-vote and voter identification activities amounted to
impermissible contributions by the Party.

Although it may be possible to enjoin similar conduct in
future elections, the Party has acknowledged that it violated the
Act. Accordingly, assuming that the NRSC decision is followed and
judiciallv-imposed civil penalties are time-barred

then in light of the age of this case and
the orderingof the Commissiongs priorities, we recommend that the
Commission take no further action in this matter and close the
file. If the Commission adopts this recommendation, the
notif. cation letter to the Party will contain appropriate
admonishment language.

Staff Assigned: Kenneth E. Kellner and Jane Whang
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XMD 3973 (Bob Davis)

This matter stems from a Souse bank Task Force referral

indicating that former Representative Bob Davis used his

committees petty cash to make disbursements in excess of $100.

between 1988 and 1992, the committee reported disbursing $22,708

in petty cash disbursements, $16,567 of which was reported as

having been disbursed by Mr. Davis. In May of last year the

Commission found reason to believe that Mr. Davis, his committee

and its treasurer violated 2 U.S.C. 5 432(h)(1). and that his

committee and its treasurer additionally violated 2 U.S.C.
5 432(h)(2) for failing to maintain a petty cash journal as

required. However, because RAD had allowed the committee to

terminate some months before, the Commission took no further
action with respect to the committee's violations. Thus, only
Mr. Davis remains a respondent in the case.

Of the $22,708 in petty cash, all but approximately $9,400
was disbursed prior to 1991. Thus, if 28 U.S.C. 5 2462 applies,

the Commission might be
time-barred from obtaining a judicially imposed civil penalty for
a substantial portion of the petty cash.

While our inquiries have confirmed that the committee kept no
petty cash journal, that it possesses receipts for only a portion
of its cash transactions, and that a small number of the
disbursements exceeded $100, it now appears that Mr. Davis* role
in the committee's petty cash was de minimus. Affidavits from two
members of Mr. Davis' congressional-staff and one from his former
campaign treasurer state that while Mr. Davis was the payee of
many of the checks, and was reported as sane, this was to enable
the staff to easily cash the checks at the Wright-Patman Federal
Credit Union. In fact, the affiants maintain, the majority of the
petty cash was disbursed by the campaign and congressional staff
and not Mr. Davis.

Given the age of these violations, the fact that Mr. Davis is
no longer a candidate for federal office and his apparently
limited personal involvement in his committee's petty cash
violations, this Office recommends the Commission take no further
action in MUR 3973 and close the file.

Staff Assigned: Jonathan Bernstein and Colleen Sealander
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4S13 (Inatesa" rredem PAC)
yPbe itinUtbMW Oad Special ProjectS

a5l sattee Lm es chronic reportiag violatmas and the
_ioinO g of Comittee fma.s vith the personal tun" of

tteees treasurer Rick Woodrow. The respondents are the3
Committee and Sr. Woodrow. The naterial events occurred in 199.

This is an inactive, internally generated matter. Assuning
that the NUSC decision is followed and judicia11v-imoosed civil
penalties are time-barred
then in light of the age of the violations at issue.this 091ooc

recommends that the Commission take no further action vith respect
to this matter and close the file.

Staff Assigned: Kenneth Z. Kellner and Delanie Devitt Painter

31. On July 20, 1994. RUR 3516 vas merged vith KUR 4013. In
HUR 3516, vhich arose out of a RAD referral, the Commission
found reason to believe that National Freedom PAC committed
reportinq violations.
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A. Continue to pursue the following active enforcement
matters:

mm 3838

C. Take no further action, close the file and approve the
appropriate letters in the following matters:

MUR
NUR
NUR
MUR

HUR
NUR
MUR

2984
3182
3228
3502
3787
3973
4013

V.
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With regard to MM 3492:

1) Accept the attached conciliation cowuteroffer.

2) Close the file.

3) Approve the appropriate letter.
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4) Approve the appropriate letters.

Staff Assignd

Staff meabers assigned to each of the potentially affected
matters prepared their respective case dLscussioms the ilp
cases were coordinated by Jin Portnoy; Tracey Ligon drafted the
legal section; and Colleen Sealander combined the parts Into one
document.

/, t/71 0 00 --



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C 20463

August 10, 1995

Paul E. Sullivan, Esquire
1225 I Street, NW
Suite 500
Washington, DC 20005

RE: MUR 3638
Republican Challengers Committee

Dear Mr. Sullivan:

This is a follow-up to your responses, dated December 9,
1994, to the interrogatories propounded by the Federal Election
Commission to the Republican Challengers Committee on October 3,
1994 in the above referenced matter.

In response to Interrogatory 23, you indicated that the
question was ambiguous on its face and that you were unable to
answer it without further clarification, we appreciate your
bringing the matter to our attention. As propounded,
Interrogatory 23 contained a clerical error. It should have read
as follows:

Identify by year(s) of service and office all
officers of the Republican Challengers
Committee (RCC) who have served between the
RCC's creation and the date of this order.

Would your clients be willing to provide this information to
this Office without a second subpoena? If so, please provide this
Office with this information by August 25, 1995.

Thank you for your attention to this request. If you have
any questions, please contact me at (202) 219-3690.

Sincerely,

Trae'L. LY9~
Attorney

DEDICATED TO KEEPFI\ I H PL HLIC I%FORSMED



FEDERAL ELECTION COMMISSION

September 1, 1995

VIA FACSIMILE AND U.S. MAIL

Paul E. Sullivan, Esquire
1225 I Street, NW
Suite 500
Washington, DC 20005

RE: MUR 3638
Republican Challengers Committee

Dear Mr. Sullivan:

On August 11, 1995, you indicated that during the week of
August 21-25, you would provide this Office with the answer to the
following interrogatory, which was inadvertently misprinted in the
interrogatories propounded by the Federal Election Commission to
the Republican Challengers Committee on October 3, 1994 in the
above referenced matter. The interrogatory is as follows:

Identify by year(s) of service and office all officers
of the Republican Challengers Committee (RCC) who have
served between the RCC's creation and the date of this
order.

We appreciate your agreeing to voluntary provide this
information and have sent this just as a reminder. If you have
already mailed the answer to the interrogatory, please disregard
this letter.

Thank you for your attention to this matter. If you have
any questions, please contact me at (202) 219-3690.

Since rely,

Tray L%
Attorney

DE IAE 1 ,-. 0 -P\L 4 * BL
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IOctober 16, 1995

Tracey L. Ligon, Esq.
General Counsel's Office
Federal Election Commission
999 E Street, NW
Washington, DC 20463

RE: MUR 3638
Republican Challenger 's Committee
Reqmw to Suqlemental Interrogatory

Dear Ms. Ligon:

On behalf of the Relc1a Challeger's Committee, please find enclosed the response of the
RCC to your mpplema interogory.

Should you have further questions, please contact me at your convenience.



BEFOtTRHE FEDERAL ELECTON CC

IN RE: Republican Challenger's
Committee

) MUR 3638
) Supplemental Response to Interrogatories

On behalf of the Republican Challenger's Committee ("RCC"), Floyd Brown, hereby responds as
follows to the supplemental interrogatory propounded by the Federal Election Commission in its
August 10, 1995 letter to the RCC.

1. SUPPLEMENTAL RESPONSE TO INTERROGATORY NO. 1

The FEC propounded a supplemental interrogatory to the RCC in an August 10, 1995 letter to
clarify its original Interrogatory No. 23. The supplemental interrogatory stated as follows:

Identify by year(s) of service and office all officers of the Republican
Challenger's Committee (RCC) who have served between the RCC's
creation and the date of this order.

As a non-incorporated entity, the RCC had only one officer, that being Floyd Brown, who held
the office of chairman and president of the organization from the date of its conception through
the date of the Commission's order. Robert E. Miller, Jr. served and continues to serve as the
treasurer of the RCC, an office nmndated by the Federal Election Campaign Act of 1971, as
amended. However, in that capacity, Mr. Miller merely performs ministerial accounting duties
and is not a "corporate officer" with any vested responsibilities outside of compliance with the
FECA.

I swear to the best of my knowledge that the
rs 4onse to thp py6jijnded Interrogatory.

foregoing response constitutes a true and accurate

Date

DISTRICT OF COLUMBIA
SS.

Subscribed and sworn to eorp me, in my district,
commission expues 2 '•

Notary Public

this / . day of October, 1995. My if

- a
0
U -~

F

P
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BEFORE THE FEDERAL ELECTION COIISSIOU

In the Matter of -S
MUR 3638

Response Dynamics, Inc., et al.
)

INTERIM INVESTIGATIVE REPORT

I. BACKGROUND AND PRELIMINARY SUMMARY

On September 27, 1994, the Commission found reason to

believe that the National Security Political Action Committee and

Elizabethan I. rediay, as treasurer (NSPAC), and the Republican

Challengers Committee and Robert E. Miller, Jr., as treasurer

(RCC), violated 2 U.S.C. S 441b(a) by accepting prohibited

contributions from vendors based on evidence of patterns of

continuous extensions of credit going beyond the ordinary course

of business, and that the corporate vendors which extended this

credit, Response Dynamics, Inc.; Response Dynamics, Inc. doing

business as American Graphic Design; Response Dynamics, Inc. as

the surviving entity after merger with American Telephone

Marketing Group, Inc.; Direct Response Data Management Service,

Inc.; The Best Lists, Inc.; Mid-America Printing Company, Inc.;

and Fulfillment Management Services, Inc., violated 2 U.S.C.

5 441b(a). The Commission also found reason to believe that NSPAC

and RCC violated 2 U.S.C. 55 433(b)(2) and 441a(f) by virtue of

their affiliation, that RCC violated 2 U.S.C. 55 433(b)(2) and

441a(f) by virtue of affiliation with the Presidential Victory

Committee (PVC), and that PVC and Robert E. Miller, Jr., as



treasurer, violated 2 U.S.C. 5 433(b)(2) by virtue of affiliation

with RCC. 1 The respondents were notified of these determinations.

An investigation has been undertaken into this matter. Thus

far the investigation has involved a combination of written

discovery, including interrogatories and requests for documents,

and informal interviews. The purpose of this report is to update

the Commission on the status and preliminary results of this

inquiry and to recommend additional discovery in the form of

formal depositions.

Initially, this Office wishes to remind the Commission of

the age of this case and to highlight potential statute of

limitations issues. The direct mail and telemarketing programs

undertaken for NSPAC by Response Dynamics, et al., began in the

fall of 1988 and extended into the spring of 1991. Those for RCC

started in early 1990 and extended into early 1992. Thus, while

the debts owed by the committees to the companies began to

accumulate outside the five year statute of limitations, they also

grew in years which are still within the statutory period (i.e.,

in 1991 and 1992). These debts continue into the present, those

of NSPAC totaling $1.2 million and those of the RCC totaling

$95,000.

1. In addition, the Commission found reason to believe that NSPAC
and PVC violated 2 U.S.C. 5 434(c), and that PVC violated 2 U.S.C.
5 4441a(f) by accepting excessive contributions from Mrs. Wesley
West.
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However, even if declaratory and injunctive

relief would be the only relief available to the Commission should

it become necessary for the Commission to file a civil suit, the

issues raised by this matter are important ones. They involve

timely and ongoing questions about the relationships of direct

mail and telemarketing vendors and their political committee

clients, and the legality of those relationships in light of the

prohibitions of 2 u.s.c. 5 441b and of the Commission's

regulations and advisory opinions governing advances, extensions

of credit and debts owed. The resolution of this matter would

undoubtedly have significant benefits for future enforcement of

the Act, including providing an in-depth understanding of the

operation of what one witness has termed the "response marketing

business." For these reasons, we previously recommended that the

Commission continue to pursue this matter and on May 16p 1995, the

Commission voted to do so.

This Office has now completed its first round of discovery

in this matter and continues to believe that this case is a very

important one to continue to pursue. Inasmuch as we believe that

additional discovery in the form of formal depositions will be

needed to resolve this matter, see discussion infra, we wanted to

apprise the Commission of the progress to date so the Commission

could confirm that this case continues to warrant the commitment

of the necessary additional resources. In this vein, we are also

mindful of respondents# expressed concern about the financial



expenses incurred by the respondents in responding to the

Commission's investigations.
2

II. RVXIEW OF IMIqD flTOUI DISCOV R D

To date, this Office has sent subpoenas to the three

political committees and the seven corporate vendors involved in

this matter and has reviewed the answers provided and documents

produced. Also, in an effort to ascertain the ordinary course of

business in the direct mail industry, this Office has also

conducted informal interviews with two individuals who are

involved in the industry.3 The following information regarding

the ordinary course of business in the direct mail industry with

respect to extensions of credit was obtained during these informal

discussions. As will be discussed below, this Office wishes to

continue these discussions in the more formal context of

depositions.

Information received to date indicates that it is a normal

practice in the direct mail industry to extend credit to political

action committees because there is an expectation that PAC& will

be in existence for a long period of time. Thus, a mailing is

2. Six of the respondent vendors involved in this matter responded
to a previous investigation by the Commission into allegations
that they granted extensions of credit outside of the ordinary
course of business to NSPAC during the 1987-1988 election cycle.
In that matter, MUR 2368, the Commission found no reason to
believe that the respondents violated 2 U.S.C. 5 441b. However,
the activity in that matter is readily distinguishable from the
facts of this case inasmuch as, unlike here, in MUR 2368, the
committee had continued to make substantial payments to each
vendor. This matter examines extensions of credit commencing in
the fall of 1988 and extending into early 1992.

3. The two individuals who were interviewed by Commission staff are
Ann Stone of Ann E.W. Stone and Associates, and Roger Craver of
Craver, Mathews, Smith & Company.



sent out and bills are paid over an extended period. Generally,

in instances in which a particular &ailing results in a loss of

income for the direct sail company, or the company only breaks

even, the company will send out another mailing using only the

names of individuals on the mailing list who responded to the

first mailing. our investigation so far also indicates that

usually, following a mailing that resulted in a loss of income,

only one additional mailing would be done. It appearep however,

that decisions as to whether or not to continue mailings when

earlier mailings have not been profitable for the company are not

governed by any specific criteria; rather, such decisions are made

by a direct mail company as it goes along, based on the

circumstances.

According to the information gathered to date, when there is

debt owed by the client, the direct mail company may send out

mailings asking for help in paying the debt. Generally, it

appears that the decision to discontinue mailings for the purpose

of recovering debt is made when the list stops working, which

would be when it appears that the company will not break even or

will never succeed in erasing the debt. In this regard, one of

the individuals interviewed by staff of this Office stated

specifically that "If you are raising $1.25 for every $1.00 spent,

then you see that probably you are not ever going to have the debt

paid."

It also appears to be a usual and normal practice in the

direct mail industry for a direct sail company to use income

generated from the rental of a client's mailing lists to recover
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debt. One of the individuals interviewed stated that such an

arrangement between the dir*ct mail company and the client is

usually included in the contract, while the other individual

stated that such an arrangement is usually negotiated afterwards.

mailing lists are very valuable and are often a committee's

greatest asset.

The initial focuses of the present investigation were upon

RDI's continued extensions of credit to NSPAC and RCC, i.e., its

continued mailings, despite large and increasing debts, see

Attachment 1 (debt accumulation chart taken from First General

Counsel's Report dated August 8, 1994); upon whether RDI had

extended credit in a similar manner to its non-political clients;

and upon whether such extensions conform with the usual and normal

practice within the direct mail industry. This Office plans to

continue to inquire into these areas in the context of formal

depositions.

In addition, in an effort to gain a more complete picture of

the vendors' continued extensions of credit and of the possible

underlying motivations therefor, this Office will also inquire

into the assertion raised by the vendors relevant to NSPAC in

response to the Commission's findings. Specifically, as indicated

in the First General Counsel's Report, counsel for RDI and the

related companies has asserted that, as a result of the companies'

co-ownership of the mailing lists created pursuant to the

agreement with NSPAC, the companies have continued to earn

"significant net dollars" and expect to do so "over the next four

years," and that "list rental income earned from [NSPAC's]



Amerieans for Bush mailing list of 128,000 names and new accounts

produced as a result of publicity over this project has more than

offset all $1.3 million owed to the Companies."
4

Pursuant to the RDX/NSPAC contract, RDI was authorized to

take certain actions to cover any outstanding debt. Specifically,

the contract provided that if invoices from RDI or Best Lists were

thirty days or more past due, RDI was authorized to have NSPAC's

4. In responding to interrogatories, counsel described the amount
of additional revenue to RDI and the related companies resulting
from the usage of NSPAC's Americans for Bush mailing list as
follows:

(a) AFI mailing list rental income:

1988 $ 51,526.11
1989 273,207.63
1990 36,360.32
1991 60,303.00
1992 90,102.45
1993 73t785.41
Total $585t2e4.92

(b) Estimated second generational list rental: Total of
4 million names rented at 2% - 80,000 names acquired and
added to second generation lists. This is a conversion
rate of 66% or 2/3 of the AFB list being added to other
agency client lists. Estimated additional income for
the six year period would by 2/3 of the amount generated
by the APB list or $400,000.

(c) Increase in business for all RDI companies as a
result of the increase in size of all client mailing
lists who have mailed the AFB list would be calculated
by estimating the total number of direct mail pieces
roduced that would not otherwise be produced if the AFB
ist never existed.

Estimation: APB list direct rentals - 4,000,000 extra
direct mail pieces produced. Second generation rentals
- 2,600,000 extra direct mail pieces produced. Total
extra direct mail pieces produced = 6,600,000.
Estimated additional revenue to RDI and related
companies from the usage of the AFB mailing list is over
$2,500,000

-7-
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list rental income applied to those invoices. The contract also

contained the provision that "if invoices due a creditor for

services provided under this Agreement, including the Agency,

remain unpaid ninety or more days past the original invoice date,

the Agency shall have the right to direct all future direct mail,

telephone marketing or other returns to an Escrow Account

designated by the Agency for the purpose of tabulation, deposit

and disbursement to the creditor."

Despite the availability of these mechanisms, it appears

that RDI did not exercise either of these options for covering

debts with respect to NSPAC. There is no evidence yet in hand

that the companies applied any income from rental of NSPACPs list

to the NSPAC debt. RDI'S failure to apply the list rental income

to NSPACts debt raises numerous questions, including the

following:

o Can all of the categories of list rental income claimed by RDI

be substantiated?

" Why did RDI choose not to exercise its right to use list rental

income to reduce NSPAC's debt?

o How has RDI treated list rental income with other clients that

have outstanding debt?

o Is it a usual and normal practice in the direct mail industry

to take into account each of the different categories of list

income recognized by RDI - first generation list income,

second generation list income, and overall across the board

increase in business volume - in reducing the outstanding debt?

o If the list rental income "more than offset" the debt owed by

74- 4
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NSPAC, why have NSPAC and RDI not sought a debt settlement

agreement with the Commission?

o Under what circumstances has RDI ever taken debt collection

action against a client? What actions were taken? Was the

client a political or a non-political organization?

o Has RDI claimed the debt owed by NSPAC as a loss for corporate

income tax purposes?

In addition, this Office would like to ascertain the total

amount of net income RDI earned as a result of the RDI/NSPAC and

the RDI/RCC contracts, as well as how RDI calculates its profit.

This Office would also like to ascertain more information

regarding the issue of affiliation between NSPAC and RCC, and

between RCC and PVC.

III. INVESTIGATIVE PLAN

We believe that deposing both David Kunko, co-owner of RDI,

and a financial representative of RDI would provide the

information needed for a more complete picture of RDI's financial

activities involving NSPAC and RCC, as well as RDI's past

practices with respect to such activities. We also believe that,

in addition to the information obtained thus far, valuable

additional information about the usual and normal practices of the

direct mail industry can be obtained from Ms. Ann Stone, Mr. Roger

Craver, and Mr. Denison Hatch, see description, infra. Although

staff from this Office have spoken informally with two of these

individuals, we would like to depose them to get their previous

answers as well as answers to additional questions under oath.
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Further, we believe that valuable information regarding why NSPAC

and RCC continued to accept extensions of credit from RDI despite

their large and increasing debt to RDI can be obtained from the

officers of these political committees. The officers of the

political committees will also be able to answer questions

regarding the issue of affiliation among the committees - between

NSPAC and RCC, and between RCC and PVC. Accordingly, we propose

to depose Response Dynamics, Inc. and the following individuals:

1. Response Dynamics, Inc. - This Office suggests that the

Commission issue a subpoena to Response Dynamics, Inc. in

order to allow the corporation to select the individual that

it deems to be the most appropriate person to respond to this

Office's inquiries regarding the corporation's financial

activities.

2. David A. Kunko - Mr. Kunko is a co-owner of RDI and is

responsible for business and accounting functions of RDI and

the related companies.

3. Ann Stone - Ms. Stone, of Ann E.W. Stone & Company, is one of

the individuals with whom staff from this Office spoke

previously regarding the usual and normal practice in the

direct mail industry. Based on information obtained

subsequent to this Office's earlier interview with Ms. Stone,

we would like to follow-up on some of her earlier statements.5

5. For example, during our informal interview with Ms. Ann Stone,
staff from this Office posed a hypothetical question regarding
whether it would be a normal practice in the industry for a
company to continue mailings for a client when the client's debt
to income ratio was 300% at the end of the second year of
mailings. Ms. Stone stated that it would be "dumb" not to stop
mailings. Without any mention of RDI by Commission staff, Ms.



4. Roger M. Craver - Mr. Craver, of Craver, Mathews, Smith & Co.,

is the second of the two individuals with whom staff from this

Office informally spoke regarding the usual and normal

practice in the direct mail industry.

5. Denison Hatch - Mr. Hatch is associated with the Direct

Marketing Association in Washington, D.C. He is the editor of

"Who's Mailing What" which is published by that organization,

and has been recommended as a person very knowledgeable about

the direct mail industry as a whole.

6. Elizabeth I. Fediay - Ms. Fediay is the chairman and treasurer

of NSPAC.

7. Floyd G. Brown - Mr. Brown is the chairman and president of

RCC. He is also the chairman of PVC. According to sworn

affidavits submitted in an earlier matter, MUR 3069, Mr. Brown

was one of the principal individuals involved in a NSPAC

media project in 1988. In another matter, MUR 3556, the

(Footnote 5 continued from previous page)
Stone indicated that RDI did this with Americans for Bush. She
said that RDI has really bad contracts - "charlatans," and that
some agencies do continuous mailings, despite losses, for the
billings.

It would be helpful to have Ms. Stone elaborate on her
statement regarding the "charlatan" nature of RDI's contracts as
well as to share why she feels that some agencies do continuous
mailings for the billings, despite losses. Her comment regarding
RDI's bad contracts" may be particularly useful as we may
discover that certain contract provisions are not usually included
in contracts in the direct mail industry. We note that RDI's
contract merely authorizes RDI to apply income received from list
rentals to the client's outstanding debt, leaving it within the
company's discretion to do so or not. This provision differs from
a similar debt collection provision included in the standard
contract of Craver, Mathews, Smith & Company (CMS). CMS's
contract provides that in the event that a client owes a debt to
the company, "all rental income ... shall be applied to
liquidation of the direct mail debt."
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complainant submitted a videotape in which Mr. Brown indicated

that he had been the political director of NSPAC in 1988.

S. Robert . Miller - Mr. Miller is the treasurer of both RCC

and PVC.

IV. ZCOn UIDATIO

1. Approve the attached sample Subpoena for Deposition to be
sent to Response Dynamics, Inc., David A. Kunko, Ann Stone, Roger
M. Craver, Denison Hatch, Elizabeth I. Fediay, Floyd G. Brown, and
Robert Z. Miller.

Lawrence N. Noble
General Counsel

Date /0/ A-4Z (:';--
BY:

Associate General Counsel

Attachments:
1. Charts Illustrating Accumulation of Debt (2)
2. Sample Subpoena for Deposition



FEDERAL ELECTION COMMISSION
VAASHI%CTO% DC -1046,

.. oP.D UK

TO:

FROMs

DATE s

SUBJECT:

LAWRENCE H. NOBLE
GENERAL COUNSEL

MARJORIE W. EMHONS/BONNIE J. ROSS
COMISSION SECRETARY

NOVEMBER 1, 1995

MUR 3638 - INTERIM INVESTIGATIVE REPORT
DATED OCTOBER 26, 1995.

The above-captioned document was circulated to the

Commission on Friday, October 27. 1995 at 12:00

Objection(s) have been received from the

Commissioner(s) as indicated by

Commissioner Aikens

Commissioner Elliott

Commissioner McDonald

Commissioner McGarry

Commissioner Potter

Commissioner Thomas

This matter will be placed

for Tuesday, November 7, 1995.

the name(s) checked below:

xxx

xx

on the meeting agenda

Please notify us who will represent your Division before
the Commission on this matter.



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) MUR 3638

Response Dynamics, Inc., t Al.

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on

November 7, 1995, do hereby certify that the Commission

decided by a vote of 4-1 to approve the sample Subpoena

for Deposition to be sent to Response Dynamics, Inc.,

David A. Kunko, Ann Stone, Roger M. Craver, Denison Hatch,

Elizabeth I. Fediay, Floyd G. Brown, and Robert I. Miller

as reco.mended in the General Counsel's October 26, 1995

report.

Commissioners Aikens, McDonald, McGarry, and Thomas

voted affirmatively for the decision; Commissioner

Elliott dissented.

Attest:

Date Marjorie W. Emmons
ecretary of the Commission



FEDERAL ELECTION COMMISSION

November 
22. 1995

CKRTIFIED NAIL
RETu RECzKP? REQUZSTED

Roger M. Craver
Craver, Mathews, Smith & Co.
300 N. Washington Street
Falls Church, VA 22046

RE: MUR 3638

Dear Mr. Craver:

The Federal Election Comission has the statutory duty of
enforcing the Federal Election Campaign Act of 1971, as
amended, and Chapters 95 and 96 of Title 26, United States
Code. The Federal Election Commission has issued the attached
sub oena which requires you to appear and give sworn testimony
on Wednesday, November 29, 1995 at 999 E Street, NW,
Washington, DC in connection with an investigation it is
conducting. The Commission does not consider you a respondent
in this matter, but, rather, a witness only.

Because this information is being sought as part of an
investigation being conducted by the Commission, the
confidentiality provision of 2 U.S.C. 5 437g(a)(12)(A)
applies. That section prohibits making public any
investigation conducted by the Commission without the express

)written consent of the person with respect to whom the
investigation is made. You are advised that no such consent
has been given in this case.

You may consult with an attorney and have an attorney
present with you at the deposition. If you intend to be so
represented, please advise us of the name and address of your
attorney prior to the date of the deposition.



Roger M. Craver
Page 2

Pursuant to 11 C.r., 111.14t a witness summoned by the
mission shall be paid $40.00, plus mileage. Subsequent to the
deposition, you will be sent a check for the witness fee and
mileage.

Within two days of your receipt of this notification,
please confirm your scheduled appearance with se at (202)
219-3400.

Sincerely,

Tracy L. Ligon
Attorney

Enclosure
Subpoena



867OI Til FDBIRAL ELECTION COMISSION

In the Matter of MUR 3638

SUBPOENA

Roger M. Craver
c/o Craver, Mathews, Smith & Co.
300 N. Washington Street
Falls Church, VA 22046

Pursuant to 2 U.S.C. S 437d(a)(3), and in furtherance of

its investigation in the above-captioned matter, the Federal

Election Commission hereby subpoenas you to appear for

deposition with regard to usual and normal practices in the

direct mail industry. Notice is hereby given that the

deposition is to be taken on December 6, 1995 at 999 E Street,

NW, Washington, DC beginning at 10:00 am and continuing each

day thereafter as necessary.

WHEREFORE, the Chairman of the Federal Election Commission

has hereunto set his hand in Washington, DC on thisc X day

of November, 1995.

anny ee cDona
Chair an
Federal Election Commission

ATTEST:

Secrx45ary to the Commission



FEDERAL ELECTION COMMISSION
AAS~HIN(TON DC 20461

November 22, 199

CRTIFIED MAIL
RETURN EC3IPT REQUESTED

Ann Stone
Ann E.W. Stone & Associates
Suite 200
2900 Eisenhower Avenue
Alexandria, VA 22314

RE: MUR 3638

Dear Ms. Stone:

The Federal Election Comission has the statutory duty of
enforcing the Federal Election Campaign Act of 1971, as amended,
and Chapters 95 and 96 of Title 26, United States Code. The
Federal Election Commission has issued the attached subpoena which
requires you to appear and give sworn testimony on Wednesday,
November 29, 1995 at 10:00 a.m. in connection with an
investigation it is conducting. The Commission does not consider
you a respondent in this matter, but, rather, a witness only.

Because this information is being sought as part of an
investigation being conducted by the Commission, the
confidentiality provision of 2 U.S.C. S 437g(a)(12)(A) applies.
That section prohibits making public any investigation conducted
by the Commission without the express written consent of the
person with respect to whom the investigation is made. You are
advised that no such consent has been given in this case.

You may consult with an attorney and have an attorney present
with you at the deposition. If you intend to be so represented,
please advise us of the name and address of your attorney prior to
the date of the deposition.



An Ston*
Page 2

Pursuant to 11 C.F.U. S 111.14, a witness summoned by the
Commission shall be paid $40.00. plus mileage. Subsequent to the
deposition, you will be sent a check for the witness fee and
milfeage.

Within two days of your receipt of this notification, please
confirm your scheduled appearance with me at (202) 219-3400.

Sincerely,

Tracy L. Ligon
Attorney

Enclosure
Subpoena
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in the Matter of )) MUR 3638)

SUBPOENA

Ann Stone
c/o Ann E.W. Stone a Associates
Suite 200
2900 Eisenhower Avenue
Alexandria, VA 22314

Pursuant to 2 U.S.C. S 437d(a)(3), and in furtherance of

its investigation in the above-captioned matter, the Federal

Election Commission hereby subpoenas you to appear for

deposition with regard to usual and normal practices in the

direct mail industry. Notice is hereby given that the

deposition is to be taken on November 29, 1995 at 999 E Street,

NW, Washington, DC beginning at 10:00 am and continuing each

day thereafter as necessary.

WHEREFORE, the Chairman of the Federal rlection Commission

has hereunto set his hand in Washington, DC on this4%..- day

of November, 1995.

D1anny e5e RcDonal
Chairman
Federal Election Commission

ATTEST:

Marj ie W. Emmons
Secreary to the Commission



FEDERAL ELECTION COMMISSION
WAsIoNCTON. oC 206J

November 27. 1995

Ms. Ann Stone
Ann l.N. Stone & Associates
Suite 200
2900 Sisenhower Avenue
Alexandria, VA 22314

RE: MUR 3638

Dear Ms. Stone:

Pursuant to my telephone conversation this morning with
Jackie of your office, this confirms that you will appear and give
sworn testimony at the Federal Election Commission at 999 Z. St.,
N.W., Washington, D.C., on Wednesday, December 13, 1995 at 12:30
p.m.

Since this information is being sought as part of an
investigation being conducted by the Commission, the
confidentiality provision of 2 U.S.C. 5 4379(a)(12)(A) applies.
That section prohibits making public any investigation conducted
by the Commission without the express written consent of the
person with respect to whom the investigation is made. You are
advised that no such consent has been given in this case.
Accordingly, please sign and return to this Office the enclosed
Confidentiality Advisement.

If you have any questions, please contact me at (202)
219-3690.

Sincerely,

Trnac L i
Attorney



Mr. Roger M.
Craver, Math
300 N. Washi
Falls Church

Dear Mr. Cra

Pursual
Ms. Julie Me
appear and g
at 999 E. St
1995 at 10:0

If you
(202) 219-36

FEDERAL ELECTION COMMISSION
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November 29, 1995

Craver
ews, Smith & Co.
ngton Street
, VA 22046

RE: MUR 3638

ver:

nt to my telephone conversation this afternc
ling of your office, this confirms that you
ive sworn testimony at the Federal Election
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0a.m.

have any questions, please contact ne at
90.

Sincerely,

Tracey L. ton
Attorney
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will
Commission
aber 21,



FEDERAL ELECTION COMMISSION
WASHINCTO%. DC 2 tii

o

#we"5 _ ,0
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CONFIDENTIALITY ADVISEMENT

Since this information is being sought as part of an
investigation being conducted by the Federal Election
Commission, the confidentiality provisions of 2 U.S.C. Section
437g(a) (12)(A) apply. This section prohibits making public
any investigation conducted by the Federal Election Commission
without the express written consent of the person under
investigation. You are advised tnat no such consent has been
given in this case.

Signature

Print Full Name

Adrs2 ? 3
Address Including Cit), State and Zip Code

lllzqlq
[Dat--Lb,



ANN . W. STONE AND ASSOCIATES, INC.
CONSULTANTS IN DIRECT RESPONSE MARKETI AND ADVERTISING

Februay 1, 1996

Ms. Tracey L. Ligon
Federal Election Commission
Washington, DC 20463

or

.; £, .cD ,
-=3 Z"'-

M U.. S(0S

Dear Ms. Ligon,

Enclosed please find the materials you requested. The information you requested on Mr.
Dennison Hatch is as follows: 401 N. Broad Street, Philadelphia, PA 19108,

If I can be of further assistance to you please don't hesitate to call.

Sincerely,

A Q5 o

AEWS/dl
4

2900 EISENHOWER AVENUE, SUITE 200, ALEXANDRIA, VIRGINIA 22314-5223

PHONE: (703) 329-1982 FAX: (703) 329-2411
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.... E W M EAD ASSOCIAES INC,
CONSULTANTS IN DIRECT RESPONSE MARKETING AND ADVERISING

Introduction...

T his booklet has been put together in order to provide ASA
clients with an overview of the workings between agency and

client.

We hope that you will find these materials to be helpful and that
they will provide the structure for a smooth-working relationship
between ASA and your organization.

As far as we know, there is no other agency that provides such a
document for their dients, and for that reason this booklet has been
copyrighted.

Please do not share it with anyone outside of your organization.

The guidelines outlined in this booklet are subject to the fine
tuning between you and your Account Representative here at ASA.
We ask that any major deviations from these guidelines be covered
in writing to make certain they are clearly understood by alL

We stand ready here at ASA to serve you.
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ANN E, W STONE AND ASSOCIATES, INC
CONSULTANTS IN DIRECT RESPONSE MARKETING AND ADVERTISING

What is Direct Response Marketing?

Direct Response Marketing is a term that is bandied about these days and yet
very few people truly know what it is.

Simply put: Direct Response Marketing is any form of marketing or advertising

that solicits a response of some sort from an audience.

This includes direct mail, telemarketing, direct response space ads and direct re-
sponse radio and television spots.

What follows is a brief definition of each:

Direct Mail

The most widely used direct response marketing medium in an advertising

campaign is direct mail.

There are generally two types of mailings in a direct mail campaign:

1. Prospecting - a mailing to an audience who has never given to you before.

We generally find in the prospecting phase that overall the percentage of response
will run about 1.7% response with an average contribution of about $20, or more.

So for planning purposes, the prospecting phase should be counted on mainly to
capture low dollar donors.

Speial Note You must decide hou much you plan to budget for prospecting. If the goal is break

even or net dollars from prospecing, we would mail at one pace.

If the goal is to generate the greatest number of donors and get back the highest response possible

to build the list quickly, we uould mail at another pace. Your parameters uil determine our pace.
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2. Housefde Mailings - these mailings are to an audience of donors that have
given you any amount whatsoever, at least once.

Not all donors are created equal in their ability to give to your organization. There-
fore, ASA carefully segments housefile mailings to separate the lower from the higher
dollar donor.

We specifically devise packages that will upgrade those capable of giving more.

On a higher dollar donor you need to spend a little extra on the package. They need
more personalization and must almost always be mailed first class. As well, often we
include stamped return envelopes instead of BREs to generate higher dollar gifts.

This is not speculation, ASA continually conducts focus group research to determine
just what high dollar direct mail donors are responding to.

Conversely, we mail less expensive packages to low dollar donors who will never be
able to give over $25 or $50 total to your group.

These donor re-solicitations through housefile re-mailings are the key to generating
maximum net dollars.

So, as you can see, it is critical to prospect aggressively and early. We need to build
your list quickly to make sure we have the greatest possible amount of time to re-
solicit your donors to generate the greatest net money possible.

As a point of comparison to prospecting, your donor re-solicitation mailings can
yield an average percentage response anywhere from 5% to 48% instead of the 1.7%
average return on prospects.

As well, the dollar average, while it might be $18 to $20 in prospecting, can gen-
erally be upgraded to as much as $35 or $50 or more on the housefile mailings.., as
well, special "dubs" can be set up to upgrade house donors to the $1,000+ level

The dollar upgrade is possible because once the donor has given, ASA can then
identify his minimum giving level by his first contribution and upgrade him based on
that information.

The more information, such as past giving history, that you can cite in a letter, the
more likely you will get a repeat and increased gift from your donor.

Special Note In the battle for dollars in a direct mail campaign, is has often been sad that a direa
mad program can be likened to building a hotel.
You don't make a great deal of money (if an)) u bile the hotel is being bult (the prospecting phaie
of building a list), the real net money comes u hen the hotel is opened /or repeat business (the
donor re-solicitation of the list).
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But mail is only one type of dire-t response marketing media that should be used in
a marketing campaign.

Others include:

Telemarketing

The use of the telephone to generate dollars.

This is perhaps the most effective medium for upgrading the dollar contributions
from your donors.

Direct Response Space Ads

Ads run in newspapers or magazines that include either a coupon or at least the
organization's address and phone number (800 number would be best) so that you can
generate response to the ad.

Direct Response TV and Radio Ads

These are ads that urge the listener to call, or to write for any combination of the
following:

1. to get more information
2. to get studies, buttons, etc.
3. to donate money
4. to volunteer
5. to let you know they will support you

By including a phone number and/or address in the ads, you may not only recover
part of your cost, but identify new found donors and/or volunteers as well.
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Services ASA Stands Ready to Offer You

We would hope that you Wpill make use of ASA's skills in a wide range of
direct response marketing services.

But the choice is yours.

In order to insure that you are able to make an informed choice, let us list and
briefly summarize each of the services ASA offers:

A. DIRECT MAIL

Putting It AU Together

As you know, direct mail marketing is what ASA is best known for.

We can handle all creative, design, production, tracking. list procurement, file
maintenance and response analysis for your prospect, housefile and voter/consumer
contact maiL

After a package theme is agreed upon and a maiidate is set, ASA will create the
copy, get your written approval and take it from there (getting the appropriate
approvals on costs and lists as well).

In order to insure that any mailing program for you is successful, there are at least 7
elements that must come together:

1. Theme/Concept Development
2. Effective Copy and Package Design
3. Responsive Lists
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4. Proper Scheduling
5. Accurate Response Analysis
6. Donor List Development and Maintenance
7. Back End Acknowledgement and Fulfillment

Theme Development

ASA will work very closely with key members of your staff to insuire that all parts
of ASA's direct response program for you are "speaking with the same voice."

Market research or surveys on your organization and audience are invaluable to
proper theme development.

We, can proceed on gut instinct - it's worked before, but we proceed at your risk.

Concept or Theme Development is critical to the positioning of the package and
your organization.

No matter how good the copy may be, if the basic theme or concept is faulty, it
won't work.

But we cannot develop proper themes and concepts without constant interaction
with your group.

Effective Copy and Package Design

Good direct mail copy is often neither good grammar or well1-written academic
prose.

No one receives a direct mail donation from a professor by turning in a term paper.

Further, eloquent or heavy prose is also not the best direct response copy.

Market research shows that the most effective fundraising appeals have sentences of
21 words or less, paragraphs of less than 5 lines, lots of single line paragraphs for
emphasis and words of two syllables or less.

Even given those limitations, it is not our intention or desire that the copy talk
down to the recipient. Rather, these guidelines are designed to insure that the copy is
readable and easily understood by all.

As well, in the design of the package, we draw upon a reservoir of knowledge from
years of market research and study.
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The colors we choose, the way the copy and art are placed, the kind of typefaces we
choose are all based on actual market studies.

Simple additions to a package design, such as a "snap" label, can increase the re-
sponse on a particular list by as much as 40%!

The proper use of personalization - the actual color computer ribbon used, can
increase or decrease the response you get.

The use of brochures or flyers can increase or decrease the response unless the
graphics are correct.

There are so many more variables and items that can affect a mailing, they are too
numerous to go into here.

But we hope what we have detailed will give you an idea that many variables are
possible.

Proper Scheduling
A loser in life is a man without a plan. A loser in direct mail is not only a man

without a plan, but without a plan that is aggressive enough to reach his goal

In terms of donor re-solicitations - you must commit to mail your donors at least
monthly.

Many clients recoil in horror at that aggressive a schedule.

But ask yourself this question, "'Does your group need the money?"

If the answer is "yes," then you have an obligation - a duty to write back to that
donor and tell them about the need for money.

They have made an investment in your group and if your group suffers because you
didn't want to bother the donor, then you have really let the donor down. You have
squandered his initial investment.

Also, these frequent housefile mailings should be looked at as forms of communica-
tion with the donors to keep them up-to-date on the progress of your projects.

If the mailings are well-written and well executed, the donors will appreciate hear-
ing from you. It is true that there will be a few who will complain that you write too
often - but that would happen regardless.

On prospect mailings, as well as donor mailings, we must be ready to move quidcly
when special occasions arise that we can take advantage of.
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ASA is oriented to do just that. Mailings can be turned out (in some cases, not all)
in as little as 24 to 72 hours, provided we have computer tapes in hand.

In the case where lists have to be ordered from outside sources, the turn-around
time is longer.

Response Analysis

Many clients think that our work stops on the day the mail is delivered to the Post
Office.

Quite the contrary.

Tracking the results of the mailing and doing response analysis is perhaps the most
important part of ASA's overall consultation.

For that reason, we have developed a custom-designed computerized Project Man-
agement System to aid us in providing up-to-date, accurate reports to see just how the
mail is doing.

The best way to explain this part of ASA's service is to encourage your representa-
tives to come visit the ASA facilities so that we can show you our programs firsthand.

Let us know if you would be interested in seeing them.

Donor List Development and Maintenance

File maintenance is perhaps the most misunderstood and most often ignored aspect
of a direct mail program, yet it is the most criticaL

The proper input of donor names, donation amounts, mailcodes, and contribution
dates is critical not only for proper reporting, but also for a prosperous donor re-mail
program.

As we mentioned earlier, the more information you capture accurately about the ini-
tial donation, the more likely you can upgrade a donor's giving.

As an agency, ASA endeavors to do all we can to insure proper file maintenance.
However, keeping the file dean and up-to-date is the duty of both the client and the
agency.

ASA closely monitors the batching and keypunching of client donor information
(unless the client chooses to arrange for this themselves).

A case comes to mind regarding work we did in the past for Thurmond for Senate
where ASA's monitoring efforts proved to be critical to recovering valuable lost do-
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nors for the Thurmond campaign:

It seems that approximately four cartons of source material containing the names of
new Thurmond for Senate donors were lost.

This fact would not have been known except that we had numbered all the batches.
These donors were lost when a Thurmond for Senate employee was involved in a car
accident and the car was impounded.

The cartons of donors were in the trunk of that car.

ASA had advised Thurmond for Senate that our records showed that there was a
gap in the source material that was to be entered onto the file.

The Thurmond people insisted that that could not be so. But ASA persisted. It
took 3 months, but we finally uncovered what happened.

*The sad news is that we had to report to the campaign that the loss of that source
material - and, therefore, the fact that those new names hadn't been mailed during
that 3 month period - resulted in a loss of almost $80,000 net based on actua mail.
ing results of other new names mailed during that period.

So again, we hope it is dear that careful monitoring and file maintenance is critical
to the program.

In terms of developing the best possible record format for your computer list, let us

list out those items which we use most often in computer record formats:

Minimum Computer Record Layout

(For each donor)

* Title code (Mr, Mrs, Reverend, Dr, The Honorable)
* First Name

* Middle Name
* Last Name
* Suffix (SrJr, MD)
* Salutations (Nicknames, etc.)
* Home address
* Home city, state, zip
* Home phone number
* Marriage indicator (in order to permit two married donors to merge

into one household)
* Interest flag codes (to indicate interest to volunteer, host a coffee, etc.)
* Company name (optional)
* Company street address (optional)
* Company city, state, zip (optional)
* Company phone number (optional)
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(for each donaion)
" Contribution
" Mailcode
" Amount of contribution
0 Date received

We would also ask you to consider whether or not you would want to overlay
other kinds of census data, as well as put county code information into the computer
record.

Once the file is set up, we would advocate that at least once during the year you
have what is called an "overkill" program run to locate keypunch errors and possible
duplicates on the file to be manually identified and cleaned.

To avoid duplication, we demand that all donor and prospective mailings have
computer-generated source material coming back to your offices ( i.e. all reply forms
must have recipients' name and address already typed out either on labels or
computer personalization) to insure the minimum chance for keypunch error.

Otherwise, keypunching from a handwritten name and address (where the donor
has filled in their name and address by hand) can run an almost 90% risk that the
name and address will be keypunched incorrectly.

The worst thing you can do is to misspell a prospective donor's name.

Back-end Acknowledgement

Thanking a person for their contribution is not only a sign of good breeding, but it
is also good business.

The chance that the donor will give again increases in direct proportion to the
speed with which a gift is acknowledged.

There is nothing that irritates a donor more than a late thank you or worse, no
thank you at all.

Psychologists call it dissonance redution.

Dissonance refers to the anxiety someone has after they make a commitment. A
good example is the anxiety someone has after buying a new car (especially if it's a
kind of car they have never bought before).

They wait to see what other people's reactions are. If there is positive reinforcement
by praise from their friends or a good follow-up by the salespeople who sold the car,
the person is less likely to be anxious about the purchase.

But if no one says anything, and leaves them out there to twist in the wind, the
chances are that they will never purchase that kind of car again
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A thank you is that personal, positive reinforcement that the donor made the right
choice and did the right thing.

It is essential that we work together to create thank you copy that will reduce their
anxiety by letting the donor know right away that their money was put to good use
and, wherever possible, detailing exactly what the money was used for.

Also, if there are any other promises made in the copy, such as premiums offered or
additional information requested, you must make sure to send it along with the thank
you. Otherwise you should acknowledge in the thank you that you will be following up
with the additional items requested or promised.

Many of the items that we have covered under the direct madl secion apply in one
sense or another to the other forms of direct response services that ASA offer.

Even so, we will touch on three additional areas just to let you know what will be
available in terms of ASA service.

B. DIRECT RESPONSE TELEVISION AND
RADIO CONSULTING

No direct response program, whether it be for fundraising or advertising, in this
day and age would be complete without direct response television.

Simply put, direct response TV involves those ads with phone numbers and/or
addrssesthat solicit a response then and there.

Except in rare instances, direct response television cannot carry a direct response
program alone.

To insure a successful on-going program, a multi-media mix is needed Other media
include direct mail space ads, radio and telemarketing.

Depending on the needs of your program, ASA will draw up the plans to integrate
direct response TV into your overall marketing program.

Direct response television and radio are relatively new forms of direct response
marketing. There are very few "experts."

However, it has become clear in the industry that the most effective direct response
electronic media scripts are written by the best direct mail copywriters.

They now realize good direct response radio or TV is really a good direct response
packag.
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Again, it just makes sense to add some direct response to at least some of your radio
and television advertising since it could mean that you will recover some of the costs

of those ads, as well as generate "virgin" donor and/or volunteer names for your group.

We have had great success with the clients we have worked with on these projects.

One of our non-profit clients generated 70,000 direct response names in a national
campaign over a two-week period.

In fact, 25,000 of the names came in on one weekend alone.

That was with one TV ad on 3 stations in 3 states.

ASA has also found that the conversion of these names into good direct mail
responsive donors often is higher than the conversion of a one-time donor into a
second-time donor.

C. SPACE AD DESIGN AND PLACEMENT

ASA will sit down with you and develop space ad concepts for your group.

As well, we are happy to draw up a list of prospective magazines and newspapers
that we feel would be appropriate to test market.

Once the ad is designed and copy approved, ASA will proceed to place the ad and

follow-up to make sure the campaign is supplied with tear-sheets.

The results on the direct response ads would be tracked in the same manner as the

direct mail program

Your group would receive the same kind of reports from Ann Stone and Associates

as to the success of the ad.

There is no way to tell you how much this will cost. Instead, it would be better for

you to give us a budget figure and we would tell you how much media we could reach
with that amount of money.

Our experience tells us that for as little as $10,000 we would be able to do some
limited market testing.
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D. TELEMARKETING
Telemarketing is an effective fundraising upgrade tool, as well as a lead-generating

tool.

Your mailing program would not be complete without a well thought out and
structured Telemarketing program.

Telemarketing can take four forms and is best used to supplement your house
mailings:

1. Pre-Calls

Calling in advance of the package to increase the response rate.

2. Follow-up Calls

To follow-up and make sure a package was received and encourage a timely
response. (This often can ensure a second gift from a recipient as welL)

3. Lapsed Donor Calls

This program stands on its own and is not necessarily tied into a direct mail
piece. Simply put - the donor is phoned and then a direct mail piece is sent
out to collect the pledges. Any donor who has not given to your organization
for over 12 months will fall into this group.

4. Time Sensitive Issue Calls

When an issue arises on which you might not have time to mail a package,
this is where telemarketing becomes a very effective vehide with which to
raise large sums of money quickly.

Here at ASA, Account Representatives are ready to set up, coordinate and analyze
your Telemarketing program.

We have tested over ten firms nationwide and narrowed down those who are best
for our kind of direct response phoning.

We also stay on top of current and pending national legislation that might affect
your telemarketing program.

When used for fundraising, it is best to use paid phoners, not volunteers.

Although we'd be willing to work with script development with volunteers you may
want to test, we'll advocate testing them against a paid telephone operation to see
which is most cost effective.
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If you choose to use an outside telemarketing firm, there is normally no up-front
cost (except in the case where telephone numbers have to be looked up) and credit
terms can be arranged.

However, bills must be paid within 30 days of receipt. Ma Bell still doesn't give you
extended credit terms.

This overview was intended to acquaint you with the basic services ASA has
available.

Whether you use all or just part of them is up to you. However, it is essential that
each of these areas be coordinated regardless of who in your organization is respon.
sible for them.

This multi- media mix of direct response marketing is critical to the success of any
modern marketing campaign.
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ANN E. W STONE AND ASSOCIATES, INC
CONSULTANTS IN DIRECT RESPONSE MARKETING AND ADVERTISING

Getting Started: What is Involved in a
Client/Agency Relationship?

For your informational purposes only, we have outlined the most pertinent items
with a brief summary to give you a more complete picture of what is involved in
working well with ASA.

AGENCY RESPONSIBILUTIES

Listed below are the responsibilities that ASA as an agency assumes to ensure the
dient's program is successful.

1. Client Marketing Meetings: ASA will make itself available for on-site
meetings with the client should they be necessary. Of course, we will always
be available for unlimited contact by phone and mail

2. Comprehensive Planning: ASA will develop and revise, as needed, a
comprehensive direct response marketing strategy to help achieve the
client's goals and objectives.

3. Copy Development: ASA will work with the client to make sure all copy,
whether it be for letters, telemarketing scripts, space ads, etc. will truthfully
reflect the style and philosophy of the client.

All such copy will be submitted to the client with a copy approval cover
sheet, for their written approval before any further work is done on
that project or any outside costs are incurred
(See Attachment A.)
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4. Package Design: The design and execution of the graphics for the dient's
direct response marketing will also be a primary responsibility of ASA.
Again, this will require working closely with you to develop a "look" that is
uniquely yours and that you are comfortable with.

ASA will take into account what needs to be done in order to insure that it
will maximize the response.

A xerox of rough "mocked up" art will be submitted, whenever possible,
along with the copy for your approval This insures that you will have "no
surprises" on what the package looks like.

5. Production Coordination: ASA will issue all purchase orders and get at
least 3-5 bids on each mailing we produce for you. (See Attachment B).

As well, ASA is responsible for tracking the job to make sure it gets done -
correctly and on time - or we go after the vendor for compensation on your
behalf.

Additional ASA production procedures not yet covered; an explanation of
each procedure and form:

a. Purchase Orders - a purchase order is released for every item pur-
chased for a direct mail job. On the purchase order the quoted price is
listed. [Attachment B (again)].

b. Vendor Error - vendor errors can cause many problems resulting in
missed naiidates and, therefore, loss of income. So price reduction due
to vendor error is important because clients should not be expected to
pay for a job done improperly. Also, only then do vendors become more
aware of the need for quality control.

Examples of printer vendor errors:

- Carriers not gummed for live stamping - had to stamp by special process -
missed maildare

- Flyer folded wrong - had to be refolded by hand - missed maildate.

To notify a dient of outside vendor errors, it is suggested that the
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stamp shown below be used on the back of the delivery ticket to be
sent to the dient (after the inventory books have been posted, all
delivery tickets should be forwarded to direct-bill clients). This way,
the job number, purchase order number, vendor name, and sample
of the item involved are all attached - there is no need to look up
or copy anything.

VENDOR ERROR

Description:
Other arrangements can and
maybe set up with you, the
client, instead of this
procedure. This error may cause a reduction in

bid price agreed upon for this job. If
you wish to effect a change in price,
you should contact us.

ii. Mailshop error examples:

For the mailhouse, there are no bid prices or delivery tickets.
Therefore, it is suggested on mailhouse errors that we use our
file copy of the purchase order, make a photocopy, describe the
error on that copy, and send it to you, the client.

Examples of mailhouse errors:

- Maihouse omitted an insert - had to be opened, insert added - missed
maildate.

- Mailhouse did not send sample package before mailing - used wrong
insert - will hurt response.

c. invoices - all invoices for purchased materials will be sent to the client
directly. Of course, there are some exceptions to this rule, but generally
this is the procedure. This direct billing method presents the need for
the client to send ASA a regular aging report.

d inventory - if a package is mailing over a period of time, ASA may
purchase materials in advance in order to save the client money and to
account for spoilage. A report listing this inventory will be given to the
client on a monthly (or sometimes bi-monthly) basis if the client re-
quests it in writing.

i. Standard Overage

There is no "set" standard overage ordered on all printing jobs. It
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varies for each package determined by quantity and type of items
being ordered.

Extra spoilage will be allowed for on specialty items like decals,
bumper-stickers, stamps to be tipped on, special envelopes and
forms. 1-2% extra overage will be ordered on these items.

ii. Acceptable Overruns

There is a limit to the number of overruns allowed a printer on a
job for which he should be paid by the purchaser. This percentage
is stated on our purchase order form. The acceptable overruns
range from 2-3%.

c. Notifcation of Delivery

i. Once a printed item is delivered, we are notified via telephone by
the mailhouse of the delivery.

ii. When we get the sample of the printed item, we verify the quantity
ordered with the mailshop and check the quality of the finished
product.

iii After that is completed, we forward the sample to the client so that
you can, if you so desire, re-check the quantity against the invoice
you receive (since we don't see the supplier invoice).

iv. When requested, ASA will arrange for actual signed delivery tickets.
Please notify your account person in writing if you want these pro-
vided by the printer/mailshop. We usually order such tight print
orders that underruns are caught immediately, but when ordering
for inventory, delivery tickets can become important.

Mailing Schedules - mailing schedules are updated weekly, and a copy
of these is sent to the client at least every other week. This gives the
client the availability to check packages, their results and current sched-
ules. Sample form is attached. (See Attachment C).

g. Sample Packages - at least two (2) final samples of all
components of a direct mail package will be sent to the client. If the
client wishes to receive extra samples for his use, he should notify
the Account Representative in writing well in advance of the
maildate to make arrangements.
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6. List Recommendationls: It is common direct mail wisdom that 80% of the
success of a mailing is due to the list selection.

ASA works with one of the premiere list companies in the country to ensure

the very best list recommendations for our clients.

And unlike other agencies, ASA carefully tests and does responsible list con-
tinuation recommendations so that you will not be left with huge debts to

pay off at the end of the plan.

7. Regular Reports: ASA will supply the dlient with reports on all projects

undertaken by ASA. These reports will include projections for future mail-

ings or other projects, as well as updates on returns and a summary of final

results. (See Attachment C for one example)

CLIENT RESPONSIBILITIES

Listed below are the responsibilities that the client normally assumes when working
with ASA. Please note that most of these responsibilities are designed to protect you,

the client .. . not to create red tape.

By fulfilling these, you will be kept fully aware of what's going on in your direct

mail program

Some clients prefer to turn any number of these items back over to ASA for their

control That is your choice. Let your account person know what you prefer. ASA is

more than happy to help in any way we can:

1. Client Contact: You should establish one contact who will receive ASA mail

schedules, sample packages, Mail Control Plans, list recommendation sheets,
purchase orders, copy and art.

This does not necessarily have to be the same person who approves art, copy,
lists and costs.

2. Copy Approval: All copy must be approved by you and specifically by the

person who actually signs the letter copy or is featured in O~ie ad copy. A

Copy Approval Sheet (Attachment A) is sent with each package. This, along

with the approved copy, should be signed and returned to ASA.

We ask that you initial each page accompanying the copy approval sheet to

make sure you've seen each item in the package.

Copy-right 9 1990. by Annz E. W' Stowe and A asclts. Inc.
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This sheet accompanies a full xerox copy of a complete proposed package for
your approval.

When possible, we will also include a rough layout of the artwork so you will
have the full picture of what the package will be like.

3. Signers: Designating and obtaining signers for a direct mail package is up to
you unless other arrangements are made with ASA.

4. Mail Control Plan/Cost/Art Approval: Cost estimates, art and package de.
sign should be approved by you at the point you sign off on the Mail Control
Plan form (Attachment D).

This form is used by ASA to list out all package components, list selections
and postage requirements.

If you are not interested in seeing each item in the package broken down with
prices, then you may elect to just have projected total prices listed on the out-
side of the Copy Approval Sheet and not see the Mail Control Plan at all.

All you need do is advise your ASA account person which option you prefer.

Price estimates are just that. We generally do not go back to you for further
sign off unless the total actual bid cost of the package exceeds the approved
estimated package price.

5. Credit Application: It is necessary that ASA receive a completed credit
application to keep on file with our production department. Many of our
better vendors require them before they will do work with a new client.
(Attachment E).

6. Prepayment - there are two items that require prepayment. When renting
lists, some owners require list prepayment. An invoice wil be sent to the
dient from Capstone Lists. Aflpostage for mailings must also be prepaid.

7. List Order Sheet: This sheet (Attachment F) will be sent to you for your
approval before ASA authorizes Capstone to order any prospect lists. This
may happen prior to, or subsequent to, the copy approval and/or the mail
control plan approvaL

If we are proposing tests of lists on this sheet, only the column from list
name on over to the right will be filled out.

If, however, we are proposing list continuations, all the columns will be filled
in listing out prior results that you have experienced with this list.
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Again, these lists cannot be ordered without your written approval so it is
to your advantage to expedite the list order sheet so that the mailing can
proceed.

8. Postage Advances: You are responsible for advancing postage for each
mailing. The postage needed and date due are indicated on the Mail Control
Plan.

9. Caging Tallies: You and ASA will mutually decide which caging house to
use. Should you cage your own mail, you are responsible for making sure
ASA receives tallies on a timely basis and in no case more than 5 days from
contribution date.

Since list continuations and segmentation for housefile mailings are based on
the results of previous mailings, the faster ASA receives return tallies, the
faster the next mailings can go out.

10. BRE Account Money: You are responsible for keeping a balance in the
BRE account so returned mail may be picked up on a regular basis.

The Post Office will usually notify you if the BRE account is low on funds.
Also, you must bundle and return (to the Post Office) any stamped BRE's for
postage (80%) credit. (See Attachment G)

11. Source Material: All source material must be sent to the computer house for
regular updates - in any case no less than on a monthly basis.

12. Thank You Program: You, with the help of ASA, will initiate and maintain
a thank you program for aU new donors.

Thank You's should be sent out within 24 hours of receipt of gift. $500 plus

(and possibly even $100 plus) donors should receive a personal telephone call
from one of your principals.

13. Comment Mail/Complaint Mail: Once a direct mail program is initiated,
you will receive positive comment and complaint mail. This mail should be
answered by you, and then forwarded to ASA.

This gives ASA the opportunity to see what the general reaction is to the
mail, generate ideas for future letters, and to alleviate any future probiems.

14. List Maintenance: With ASA's help, it is up to the client to oversee the
maintenance of their list. Since the list is often one of the client's greatest
assets, we encourage the client to carry out this responsibility with the
utmost care.
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List Maintenance Procedures

a. Undelivrable and Delete Procedures - since the Post Office, by its own
admission, agrees that much of the so called "undeliverable" mail truly
would have been deliverable (but the person was having a bad day - the
mailbox fell off the house - the dog was in the front yard, etc., etc.), we do
not delete people the first time that they are considered "undeliverable."

Instead, since each donor costs you an average of $15 to $25 to acquire
in the first place (with all your costs, both back end and front end,
figured in), we hold the name until it is undeliverable two to three times
before authorizing the computer house to delete them. Please follow this
procedure unless advising ASA otherwise in writing.

b. Merge/Purges and Suppression Of House Names - it has been our
experience, as well as industry standard, that merge/purges are not cost
effective unless you are mailing a quantity of at least 200,000 during one
week's time period. This standard will be followed unless the dient ad-
vises ASA otherwise in writing.

c Non-Donor Polic. for Kejpunch - in the beginning of your program,
the dient should advise their ASA account person on whether or not
they want non-donors keypunched as a matter of course.

Otherwise, depending on the number of non-donors, and the "quality",
ASA may request that a random group of 5,000 be keyed so they can be
tested with a non-donor conversion package. Also, ASA may approach
the client and set up a "deal" for the keypunch of certain non-donors for
which ASA would be willing to split the costs of keypunching. If such an
arrangement is made, it will also include those names bcrw'een ASA and
the client.

d File Updates and Computer Sen'ices - since the quality of list mainte-
nance by a computer service is a vital and integral part of the mailing
program, it is essential that ASA be actively involved in your search and
decision on a computer house.

We have a wide range of experience on computer houses in the D.C.
Metropolitan Area, as well as selected areas across the country.

We are perhaps even more interested in the software and reporting
systems of a computer house as opposed to the hardware they might
offer you.

We also are concerned about their ability to make the proper selects
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and their speed in getting your files updated and your thank you's in
the mail.

e. Decoys on Your File - (see Attachment I)

15. Project Fulfillment: This is extremely important. The money that is
brought in from a package must go toward what is promised in the copy.
The fulfillment of these promises is your responsibility.

16. Payments: ASA and vendors should be paid within (60) days to avoid
interest charges. As the client, you have two options for handling invoices:

a. We can have the vendors bill you directly (which is our first choice) so
that you can see there is no ASA mark up on the mailing. Or,

b. We can bill "through" ASA and simply give you one bill for the entire
mailing. It is up to you to decide which option you prefer.

17. Charges for Handling Escrow Accounts: Clients who have escrow
agreements with ASA will be charged at the rate of $100 per hour for ASA's
time spent in handling those escrow accounts, as outlined in the escrow
agreement.

18. Delays in Payments to Vendors: Clients will be billed at the rate of $100
per hour for ASA's time spent in dealing with vendors on past due or non-
payment of invoices.

To ensure that these fees are not charged to your account, please be sure to
meet the payment terms agreed upon with the vendors handling your jobs.

Again, we belie.e a dear definition of client and agency responsibilities is essential

There are so many details to direct response marketing that we do not want to mis-
lead you that all items could possibly have been co ered completely in this section.

Instead it was our intention to highlight those items that are most likely to be of
greatest concern.

Copyright 01990, by AnR E. 14 Sow and A ssoca., Ine.



0 REVISED
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ANN E. W STONE AND ASSOCIATES, INC.
CONSULTANTS IN DIRECT RESPONSE MARKETING AND ADVERTISING

Enclosed for your review are copiesof the package described below. Please mark on the copy any
changes or comments you wish to make. To indicate your approval with marked changes, please
do the following:

1. SIGN YOUR NAME IN FULL AT THE BOTTOM OF THIS FORM
2. INITIAL EACH PAGE OF COPY AND ALL COMPONENTS
3. RETURN SIGNED FORM AND INITIALED PACKAGE TO ASA, INC.

We would like to mail this package on

To mail this package on schedule, %--e need your approval byI DATE-

PACKAGE NAME: APPROX. COST PER PIECE: $
W:I-{, : " : ,' 0 01; 0d] /, I=, Ii-

Letter: I of pages (Computer/Offset)

Reply: (Computer/Offset)

Insert

Insert:

Carrier Envelope:

BRE/RAE:

Other:

Copyricht 10 0 by Ann.E. W S9~ andAies.~ 1w.

1315 DUKE STREET, ALEXANDRIA, VIRGINIA 22314

703/836-7717
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DATE RELIASEDS
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All Invoices must show ASA Jot # above
and be accompanied by actual samples of
the items provided. Invoices without this in.
formation will be returned, unpaid.

Attachment B

QUANTITY DESCRIPTION UNIT PRICE AMOUNT
_ I ii il ii
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Attachment C

,AI L W. STONE AND ASKOCATU, 1W.j
oili DUKE 9MIRET

MJAAA& VIW)IMA 33,14

MAIL SCHEDULE
Cbm

0 Proocledo HOUSE

o PROSPECT
Date/ Updail

0 I1.c* 0 FaI
Past 01f Pagi

MAIL POSTAGE COST GROSS NON , ES
DATE QUANTIY CODE LIST DESCRIPTION OUT IN PACKAGE DESCRIPTION P/C PIC INCOME NORS DONORS RP S AMT.

RESULTS CAGED THROUGH
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A"A DnNUMBER DATE OPENED ANN E. W. STNE & ASWOIATES, INC,
PZCM NAME ___Alexandria. Virginia 22314

(703)C36-7717
HOUSE0 PROSPECTo TESTO ROLLOUTO FAX0 (7031M I IS

To, ,,wamty Pr*Je., Actuat MAIL CONTROL PLAN
Quaflt Ordered: Pase - of

CDP"' I4111 POSTAGE INSTRICTIONS

__________ I FL~i~i I POST Dt%0N

____ ____,_. ...__ i.,, C,

-- , cooo.c.i swUhiiiia T ~faIIoe0Z I & 'a 1 1 .
W46 S

A .L

CAIR31.

SOMai 0 --IL

COPY A~RT PWlUL AT 'D UEIX'

co ll ll , iiwx ,--m , ~l"l

--

=so.,ri CA Na; CUENT AGRIEIES TO PAY I N-VOICESA
0 PWO* UPntNT

" 0 30% NOW; BALNCE ON DATE OF MAILING
, , _ _0 30 DAYS

TOTAL PACKAGE COSTS 0 6 DAYS
.,,___ 3 DAYS

Client.. ... . .. ... _ &'. nit, _D

TGrow Tow TW Sampkl. Dpersed to AS ACCT Z CLIESTTO Coo TEAM
. . .. , ,

ADDITIONAL COMMENTS

oA E W Si.w. A AwAu INS

Specia Now ZI: w Imad kew pia

Pleatindica here t o

this job apan of ahead 6 a4"

w head ISOi'" mMw
be dr pd at L* -M eI
Ulme w a owhr job

L 'low c ehagn , due M ID ship"" 9A& silips Isd e la,<eei'tom by IoNt owqgls ge
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,ANN E. W. SNEAND ,ASSOCIATE, INC
CONSULTANTS IN DIRECT RESPONSE MARKETING AND ADVERTISING

APPLICATION FOR CREDIT ACCOUNT

Date

Firm Name

Firm Address

City, State and Zip Code Phone No.

Former Address

Nature of Business How long in business

Corporation Partnership Sole Trader

Corporate Contact

Name:

Title

Phone No.
Bank References:

Namc

Addreuw

oNamc:

Addrese
Trade References (If possible, list three Washington area firms)

Title
Signature

IF YOU ARE EXEMPT FROM SALES TAX, FILL OUT THE CERTIFICATE OF RESALE
ON THE BACK OF THIS FORM

1315 DUKE STREET, ALEXANDRIA, VIRGINIA 22314

703/836-7717
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BRE Permit .

BRE Addrew

Bulk/Non Profit Permits:

PERMIT #.

Long Distance Code

Position:

City/State Held:

CITY/STATE HELD.

Client courier approval? 0 Yes

Client Federal Express approval? 0 Y4

Client blueline approval? 0 Yes

Should client be sent blueline? 0 Yes

0 No

0 0No 1

ONo

ONo

Ped. Express #:.

PAYMENT TERMS

BID:.

O3 so Day Pray 6o Day Pay

3 50% up front balance payable within

Escrowed Account 0 Yes 0 No

BILUNG ADDRESS (If diferent than abov or on Page I)

Organization:

Address

City. State:

Attention:

COMMENTS:

Date:

Date Updated:

^._ -, - . fk ^• •

Date Updated:

Date Updated:

O90Day

-days

Zip:

E

m



LIST ORDER AGREEMENT

[ CAPSTONE- J
CAPSTONE LISTS. INC.
131S Duke Street
Sure 200
Aloundria. VA 22314-0998
(703) 663-4131

Results as of

Attachment F

Page of
Date

0 Select/Omit,
L Merge/Purge
l H/F Suppression

LI Labels_ __..
Tape . .....

PER/PC COST
LAST LAST PRIOR AVER .% LAST EXACT LIST NAME (WITH UNIVERSE) QTY PER MAIL PRE- MIN OTHER
M.D. M.C RESULTS GIFT RESP ORDER # M DATE PYMT ORDER

m

APPROVED BY A[S.:

APPROV(D BY CLIENT: _

Chen signature juthowrie, Capsone io order ihe above hkIs(s).

DAT f

DAT I

)it) Milerial To-

MAILER-

PACKAGE:

.mm 11111j
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0 0 Attachment G
Reprinte from Post Office Mfemo to Mailers Vol. 13 No. 2. February 1978

Credit Now Offered for Stamped Reply Mail

Customers will be able to claim a credit for postage affixed to business reply mail (BRM) under
conditions set forth in the Federal Register for January 11.

The rule, which became effective Feb. 10, provides that postage and fees will be collected on all
incoming business reply mail.

After the mail has been delivered to the business reply permit holder, he or his employees can

separate out the BRM bearing postage, band the pieces in packages of 100 with identical amounts of

postage affixed. Credit can then be claimed for the postage. There will be no refund for the business
reply fee of 3.5 cents per piece.

On July 29, the Postal Service published in the Register a proposal which would have prohibited

mailers from affixing postage to BRM and prohibited permit holders from encouraging their

correspondents to affix postage to business reply pieces.

As a result of the comments and views expressed by a number of postal service customers, the

proposal was modified to permit the claiming of a credit for postage applied to BRM.

An addition to part 131.23 of the Postal Service Manual will say.i
*Business reply mail (BRM) having postage affixed shall be handled the same as other BRM. No

effort %rill be made to identify or separate pieces having postage affixed. Applicable BRM postage and

fees will be charged without deducting the amount of any postage stamps affixed.

4However, business reply permit holders may request a credit or refund as provided in 147.22 for the

amount of postage affixed to BRM pieces by submitting a completed Form 3533, Application and

Voucher for Refund of Postage and Fees, to the Postmaster along with evidence of payment of the

amount of excess postage for which a credit or refund is desired.

"In order to receive a refund, business reply permit holders must present to the designated office
properly faced and banded packages of 100 business reply envelopes, with identical amounts of po~ag

afied. A postmaster may accept a package of less than 100 business reply envelopes if necessary to
prevent loss or hardship to a mailer. The address side of the envelope may be separated and submitted

as evidence in lieu of the entire envelope. Note, however, that the BRM processing fees shall niot be
refunded.*

SUBJECT: POSTAL RATES FOR BRE's
Afl account personnel should be aware of the new postal rates regarding postage due for

Business Reply Envelopes.

The new charges are:

$.38 -- For clients who have Postage Due accounts open at the perspective
Post Offices. This amount applies only if the $260 account fee has
been paid and includes the postage amount of $.29 plus a $.09
handling fee.

$-69 -- For clients who have not opened a Postage Due account at the
perspective Post Office, and pay for the postage upon receipt of
mail. This amount includes postage of $.29 plus a S.40 handling fee.

Accounting fee good for clients with over 840 pieces returned per year.

Copyright 0 1990, by A 7i E. W St~ ad A swaW. Inc.



0 Attachment i

On Negative Comment Mail

Guilt is a heavy burden to bear, and when you motivate a prospective
donor who cannot or will not give you money, that prospect may lash out at
you with a complaint

The appeals that raise the most money will almost always generate

the most complaints.

Stop reading the negative mail that comes to your organization.

When your mind is full of the negative mail, you are prevented from
adopting a positive, creative attitude toward your fund-raising projects...

... You start creating direct mail pieces that satisfy the needs of the
individuals who write the complaint letters. Then you're in trouble,
because 99.99% of your donors are happy, or they wouldn't be giving money
to you.

Copyright .1990. by Ann E. W. Stope and Asnociriec ine.
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Amctiment 1.1

POLICY MEMORANDUM

TO: ASA Clients

FROM: Ann E. W. Stone

RE: DECOYS ON YOUR MAILING LIST

It has come to my attention that many of our clients have not sufficiently decoyed (or
"salted", which means inserted false names) into their mailing list to prevent theft and to also
check on the deliverability of the house file.

Just in case you are not familiar with the different kinds of decoys that should be put into
your list, let me list them here for you:

The standard decoy is the one where you have your volunteer recipient change his
or her last name in some way (Stone becomes Stonehedge), but only for that one
particular list. First name changes are good alternatives, as well. This is a standard
kind of decoy, but it is not sufficient to do the whole job.

For a telemarketing decoy, you must decoy for phone look-up as well as mail
match. In the case of a phone look-up, you must have a real person (preferably male)
so that when you call telephone information you'll be able to get a phone number for
that person.

This is tougher because you must make sure that that person doesn't give to a whole
bunch of organizations. This way that person can be readily identifiable as salted on
that list. It may be that you simply put an apartment number under the person's
address so the mail piece that follows the phone call will have an identifiable decoy.

You must salt at aU Ne1.eA therefore, you must make sure you have salted names
not at just the high dollar levels, but throughout your list. We recommend that you
salt at the $10, $25, and some $50+ levels.

To protect again.st theft by your caging operation and/or by your computer
house, you should do two things: First, send salt names in BRE's so that they go
through the caging process. And second have your computer operation insert salt
names directly on your list.

(Ccrntirued mnto naext page)
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Attachment 1.2
Special ,sotm
Often it is good to use the unusual dollar amounts, and cash in your salt replies
again, to check the caging operations and also to check to see how long it takes to
receive a thnk you letter back. Unusual dollar amounts will clearly show up in
your caging tallies and allow you to have a firm handle on how long it took to get
your BRE's into the system.

Also, it is good to use this method to check to see how your computer program in
future housefile mailings handles the rounding up of unusual dollar amounts.

If you have any questions on any of the aforementioned, please feel free to give us a call. We
provide this information as a means of giving our clients even better service. We hope you'll
find this information useful.

Make sure the individuals who receive your decoyed mail mark the date a decoy piece
arrives in their mailbox and send it back to you promptly! The quicker you catch a thief or a
problem the better.



ANN E W STONE AND ASSOCIATES, INC.
CONSULTANTS IN DIRECT RESPONSE MARKETING AND ADVERTISING

Other Memos
and Informational Items

of Interest

Copyright *199. byA u E. W. Sto a~d A wciat Us v.
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STEP BY STEP PROCEDURES FOR GETTING OUT A MAILING

1. Copy is written and submitted for approval.

2. At the same time (for prospecting) list research is requested from list broker.

3. List order sheet is submitted to client

4. Copy and approval sheet are sent to client.

5. Critical dates are logged on planning calendar.

6. Mail Control Plan is filled out for approval and submitted to client with the copy no later than
24 hours after copy approval.

7. Data processing instructions for housefile or for prospect selects (if tape was ordered by list
broker) are done.

8. Artist begins to design package components.

9. Production Department will bid jobs and do purchase orders.

10. Receives and checks computer counts.

11. Postage is requested from client (at least two weeks from date due to mailshop).
Check art boards.

12. Production Department will release jobs if prices do not exceed MCP. Log prices on MCP and
put due date on planning calendar.

13. Blueline approval (client must have signed off on package cost at this point).

14. Delivery is checked three days before being due.

15. Printed samples are checked with computer work.

16. Production Department will do mailing instructions when jobs are released.

17. We check that postage has arrived.

18. We check sealed live" samples.

19. Receive and check 3602 form from Post Office - 3606 form for first class. Mail schedules are
updated with drop counts, any date changes and final package cost.

20. Invoices are prepared and sent to clients.

21. Bluebook pages are prepared & tallied as returns come in.

22. Mailing is closed out after 90 days and final mail schedules are completed and sent to client.
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SOME USEFUL DEFINITIONS

Emer wonder what the difference uw between a Mailing list Broker and a Mailing
List Manager?
LiUt Manager...

The Mailing List Manager, as the name implies, provides management services to a list owner who
makes his mailing list available on a rental basis. The services provided by a list manager are
dependent on the ir)dividual management organization and on the expertise and the interest of the
list owner as well.

Manager services may include counseling, list computerization, sales, marketing and billing, credit
and collection, fulfillment, research survey and response analysis.

A Mailing list Manager is normally empowered to act in behalf of the list owner in all
transactions involving the service functions upon which they have agreed.

The List Manager differs from the Broker in that the Broker represents mailers in the buying of
all lists The Manager represents list owners in selling to all Brokers and Mailers.

List Broker...
The mailing list broker functions as a direct marketing consultant for the list owner and the user

of mailing lists. His services are generally free to the list users.

Broker services include: location of mailing lists; value judgements on list qualities; marketing
advice and counsel on the use of mailing lists and/or mailing services; ordering services: etc.

Mail list brokers will circulate list descriptions and prices on broker list data cards, which are
available upon request

Membership in the Mail List Brokers Professional Association or Association of Fundraising Lists
Professionals is identified in brokers' listings.

Requirements for membership include:

1. An independent mail order rental list brokerage house, not connected with any parent
organization, that has been in business for at least one year...

2. Who represents, solicits and sells 1-time rental addressing of 1,000 or more lists, other than his
own.

3. Who rents these lists to twenty (20) or more national mass direct mail users.

4. Who derives the bulk of his income from rental sales.
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January 10. 1984

MEMORANDUM

TO: Entire Staff

FROM: Ann Stone

RE: Checklist of items that should regularly be sent to the client

Because of questions that have arisen lately; I felt it would be helpful to list below all the
items that should be sent to the client on a regular basi

1. Copy approval sheets along with a xerox of the copy and/or a xerox of other
components to be included in the package. This may or may not include actual color
mock ups of the package.

2. Mail control plans (if this is the item the client signs off on for estimated costs)

within 24 hours of AS' approval.

3. List order sheets within 24 hours of AS' approval.

4. Pink copie of the purchase orders (for most clients this should be done on a
weekly basis).

5. Vendor error notification and/or printed samples (this can be sent along with the
purchase orders on a weekly basis).

6. Mail schedules - on an every other week (minimum) basis.

7. Final sealed samples of the finished package (this also can be sent along with the
above on a weekly basis, unless the client requires them immediately after the mail
date).

Some clients also require xeroxes of the actual finished art and/or bluelines; it is up to
you-ia-the Acco unt Representative on the account to determine what your clients needs
are and to alter this procedure to fit them.

Cpyright 1990. by A m E. W. Stow ad Asaxia lbe



POLICY MEMORANDUM

TO: All Vendors

FROM: Ann Stone & Associates

RE: Company Production Policies

DATE: June 15,1985 (Revised from September 10, 1984)

1. Effective immediately, the only person from ASA authorized to deal directly with
vendors on production matters is the appropriate Production Coordinator.

11. The following are ASA policies that impact our vendors. We felt it might be
helpful to draw them all together in this memo for your review and use:

1. Credit References

We maintain credit references for all our clients. These are supplied on request,
and if you need credit references for a client, please contact our Production
Manager.

2. Bids

Due to the fast turnaround of many of our jobs, it is necessary for the
Production Coordinator to receive bids back on the same day or within a 24
hour turnaround. Should the estimator have suggestions on how to cut costs for
any job, we welcome the advice.

3. Purchase Orders

Upon receiving Purchase Orders, please review them - immediately - to
make sure that there are no discrepancies as to what's been bid versus what is
currently on the Purchase Order.

As many of you know, each Purchase Order has important standard ASA
requirements pre-printed on each form and below is an explanation of each
requirement

A. All invoices must be accompanied by two samples.

Our clients will return invoices unless they are accompanied by two
samples, so please make sure to do this before mailing out an invoice. Also,
it would be helpful not only to you, but to ASA, if you would notify us of any
problems there are on the invoice before it is sent to the client. This way we
can stop problems before they begin.
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B. Bill direct to the client named above.

As you know, it is our policy for vendors to bill all our clients directly. There
are several reasons for this:

1. This demonstrates to the client that there are no mark ups.

2. It speeds up getting your bill to the client and the likelihood of getting
your bill paid by the client

3. We have set it up in our contracts that the client will be paying the bill
directly, and as you are aware, it is our client and not ASA who is legally
responsible for paying your bill.

Also, you should note that all bills to our clients must clearly indicate
who the client is and list our ASA job number as well as our
purchase order number.

Bills that fail to follow these simple procedures will be returned to you to
be corrected. They will not be paid until these procedures are met
Please call us with any questions. This should not create any problem for
you, but let us know if this is not the case.

C. Bluelines are required

Unless special written instructions are given to waive a blueline, bluelines
are required.

If we do not receive a "real" blueline, we take no responsibility for
payment when mistakes are made. It is impossible for us to determine size,
final folding, etc, if we do not receive a "real" blueline.

Please remember to question any unusual instructions, especially if they
are not in writing on the blueline. It is our company policy that any changes
to be made will be marked directly on the blueline.

D. Notifying ASA on changes, errors or delays

Notification of late deliveries also includes notification to ASA if there is a
problem, a press break down, bindery delay, etc. Ink, stock, or any other
component of the mailing piece should only be changed after notifying ASA
and getting written approval from an authorized ASA staff member.

E. Samples

It is imperative that ASA receive samples of printed pieces within 24
hours of production.

This gives us the opportunity to send samples to the mailshop to begin a
mailshopping job, or to send samples to a computer house with instructions
for them to begin computerizing a job.

Often it is the case that if we don't receive samples, the job is completely
stopped until we do receive them and can check them out for further use.
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POLICY MEMORANDUM

TO: NEW MAILSHOPS

FROM: ANN STONE AND ASSOCIATES

RE: ASA REQUIREMENTS OF A MAILSHOP

We are happy to be doing business with you and look forward to a successful and profitable
relationship.

As one of our mailshop vendors, you should be aware of our company policies pertaining to
mailshops.

These procedures should be implemented immediately:

1. Twenty (20) live (off the machine) samples are to be sent to ASA, Inc. the same day
the mailing drops.

2. Copies of 3602's or 3606's are to be sent with mailshop invoices that are sent to
client.

3. Originals of 3602's or 3606's are to be sent to client in order to verify date and
quantity mailed. Invoices will not be approved until we receive these.

4. If a maildate is going to be missed, contact the appropriate ASA personnel
immediately. This is imperative as it could endanger not only the mailing, but alo
the client's financial well being.

No exceptions to these procedures will be allowed.

We rely on these to provide accurate mailing information for our clients and would
appreciate your cooperation.

Payment of invoices could be delayed or credit sought if these procedures are not followed.
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ASA POLICY MEMORANDUM

TO:. All ASA Clients

FROM: Ann Stone and Associates

RE: Vendors Who Refuse to Bill Clients Directly

Often, when clients get behind in paying, or (especially political) are new at doing direct

mail business in the D.C. area, vendors, at least initially, will refuse to bill the client directly.

In these cases they insist on billing ASA, with those bills being rebilled to the client.

Since ASA not only incurs costs, but is taxed for the "privilege" of passing the bill on to the
Client and receiving money back through to pay the vendor, we must assess you a "handling"
charge.

It will amount to approximately 7% to 10% of the gross charge. Every effort will be made to
avoid these situations since ASA would prefer to proceed as our stated policy (the vendors to
bill you directly in the first place).

Call us if you have any questions.
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NEWSLET*S
Pointers on Newsletters
How to make them pay for themselves

1. Every edition of a newsletter should deal with one issue only. Single issue newsletters do
best.

2. Write only what will promote and aggrandize the organization. And don't write negative
copy. Just promote your own best interests.

3. Hit every subject two times; once in the newsletter and once in the housefile mailing
following it.

4. The BRE for every mailing should be a different color, with a teaser in a different
colored ink. (The change in colored envelope ensures that the addressee isn't mixing one
month up- with another.) BRE should be preprinted and coded for each mailing with tjhe
return address stating the issue of the month.

5. Every issue should call for some action on the part of the addressee. When you want
them to write to a Senator or to a Congressman, enclose the list of all Senators and
Congressmen so they will know who to send it to. Do Congressional lists by regions, NE,
SE, Mid-West, West Coast, so you can send a smaller list with larger type to people by
region. If you can justify computerizing the insert (you have cheap enhance capacity)
then do it

6. How to do a Budget for 24,000 names

Carrier (#10 window is best) cost per thousand
Newsletter (8%4 x 17) cost per thousand
Reply (has a Cheshire label) cost per thousand (use different colored paper)
One Sheet Letter cost per thousand
BRE (change color, special printing) cost per thousand

Total divided by 24,000 plus postage equals cost of newsletter.

7. Keep testing! Blue and Ivory paper test best.

8. Tell them what you want them to do, and then tell them how to do it.

9. Never ask for money in the newsletter. It is for information. Have a different project
each month.

10. Ask for money in the cover letter that accompanies the newsletter and then only do it in
the P.S. Very low key. Slip it to them nice and easy again at the bottom of the reply card.
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COUTING COSTS FOR PAGES

Definitions
1. Unit Cost or Per Package Cost: the total cost to produce one individual

package.
2. Per Thousand Cost: the cost of a thousand of anything; in the case of a

complete package, it is the unit cost x 1,000. (I.E., Package "A" cost .37 a
piece; cost per thousand is $370.00)

3. Total Cost: the entire cost of a job, (gross cost) not divided by anything... as
in "This mailing cost $27,500 to produce." Every cost associated with the
mailing, (printing fees, shipping, etc.) must be included!!

II. Actual Cost Calculation: Notice that your mail control plan has columns
for cost per thousand, unit cost, and total cost. It doesn't really matter which
one you use to compute your package costs, as long as you do not mix them
up and as long as you can convert from one to the other.

Remember, some costs will come as totals while others will come in per
thousand).

Examples:

A. Mailing "A" had envelopes which cost $13.76 per thousand. The total
quantity for mailing "A" was 52,313. What is the total cost of envelopes for
mailing "A"? 52.313 (Because you have 52 thousand plus .313 of another
thousand) $13.76 = $719.83, total cost of envelopes for mailing "A'.

B. What if you get the total but not the per thousand costs for computer
services?

Total computer charges for mailing "A" are $2,718.43.

$2,718.43 Cs$51.96/thousand or t Cost per thousand

52.313 Quantity

C. What if you used special Cheshire labels?

The bill comes in at $48.66 per thousand but you know there are actually 44
labels per sheet so the actua! cost is $48.66 per 44.000. To get the actual per
thousand cost. you do this

4400 - 1.000 so $48.66 - $1.11 per thousand

44 44

The unit cost for fancy labels is .001 (1/10 of a cent) because

1.11 _1. - $.0011.000
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IDEAS FOR ST ARD RESPONSES TO NT COMMENT MAIL

SOMEONE WHO WRITES US TO ALERT US TO A CHANGE OF ADDRESS AND/OR
MISTAKE

Date XX, XXXX

Mr. John Sample
Anywhere Street
City, State, Zip Code

Dear Mr. Sample:

Thank you for writing me about the change we need to make in
the way we have your name and address listed.

There is a chance that I may have mailed another letter to
you incorrectly addressed. If so, please bear with us.

Be assured that measures are being taken to correct the
mistake. And all future letters should arrive correctly
addressed.

Sincerely,

[Director's Name]
Title
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A CONTRIBUTOR U CLAIMS HE IS RECEIVING * MUCH MAIL

Date XX, XXXX

Mr. John Sample
Anywhere Street
City, State, Zip Code

Dear Mr. Sample:

Recently you wrote me here at (Client Name), and frankly,your letter concerned me. So I made a point of trying to get
back to you as soon as possible.

First, let me thank you for your continued interest and
generous support of (Client Name].

And let me say, like you, I sometimes get annoyed at the
number of letters I receive from groups like (Client Name]. At
times they can be bothersome; I know, because lately I seem to be
receiving more and more mail.

But you should know that letters like those you receive
serve not only to raise money, but also to inform supporters like
you of our activities. It's the best way I know to keep you
informed.

I hope you agree with me that this communication withsupporters like yourself is a vital part of advancing the ideas
we believe in.

For my part, I will continue to work hard to put your
generous gifts to good use. Together, we will (list purpose or
goal].

Your continued support is so greatly needed for our future
success, you should know I would never do anything- to
intentionally upset you.

I hope my letter clears up any problems between us.

Sincerely,

(Director's Name]
Title

P.S. You may want to consider passing some of my future letters
on to your friends if you feel they would benefit from the
message the letters contain.
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SOMEONZ WHO IWNTERESTED IN [CLIENT NAM*e-- NON-CONTRIBUTOR

Date XX, XXXX

Mr. John Sample
Anywhere Street
City, State, Zip Code

Dear Mr; Sample:

I hope the materials I've enclosed answer any questions you
may have about (Client Name].

If it doesn't, please use the enclosed envelope to let me
know what other information you require.

I sense from your letter that you may be inclined to support
(Client Name]'s work. I hope so. Perhaps the hardest part of my
job is finding new supporters. People who give financial support
to causes they believe in are truly special and rare individuals.

I should tell you that [Client Name] receives no funds from
the government, but is completely sponsored through private
contributions from concerned citizens like you. This money is
used for [give reasons] and in some cases (give reasons].

Once again, I would like to thank you for your expressed
interest in [Client Name] and I hope the information proves
helpful.

I hope there's a chance you may decide to support us. We'd
love to have you join the (Client Name] team.

Sincerely,

(Director's Name]
Title

P.S. If you have any further questions, Mr. Sample, I will be
glad to try to answer them. I look forward to your support.
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SOMEONE WHO APOLOGIZES FOR SENDING A SMALL DONATION

Date XX, XXXX

Mr. John Sample
Anywhere Street
City, State, Zip Code

Dear Mr.-Sample:

Thank you for your recent letter. I do appreciate your
interest and support of (Client Name).

But something you said in your letter disturbs me. YOU felt
your contribution was too small. You apologized because you
couldn't send more.

Mr. Sample, you should never feel your continued support of
[Client Name) isn't enough. Why, any contribution you decide to
send is important. It shows me you're still a part of our team
and that means a lot!

We don't rely on "fat cat" contributions. our average
contribution is only $12.

So please, Mr. Sample, take pride in yourself that you still
are willing to support the causes we all believe in. Peopl, like
you are a rare find.

And please know your gift was greatly needed and put to good
use.

I know if you could send more, you would. But it's not the
size that's all important; it's the fact that you still care
enough to give!

Sincerely,

(Director's Name)
Title

P.S. We hope you remain an active supporter, Mr. Sample. Our
success stories depend on people like you.
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SOMEONE WHO IS EXPERIENCING HARD TIMES -- PAST CONTRIBUTOR

Date XX, XXXX

Hr. John Sample
Anywhere Street
City, Statp, Zip Code

Dear Hr. Sample:

It troubles me that things are not going well for you.

of course, I understand you must attend to your personal

situation and cannot support us at this time.

r Please know that I am most grateful for your past support.
I will never forget the loyalty you've shown us.

With your permission, I will continue to send you letters to
keep you posted on our activities. Perhaps if your situation
improves, you will be able to help us again in the future.

Until that time, just knowing that you are dedicated to all
that we are working toward is a great comfort to all of us here
at (Client Name].

You have my every best wish. And you have my word that we
will continue to work hard to (list goals and purposes].

Sincerely,

(Director's Name)
Title
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f~ii))Federal and State Regulatory Issues of Concern
NQ Direct Mall/MarketingAssociation, I nc.

December 14, 1981

(81-2)

Doubleday/DMMA Study Shows High Rate of Undelivered 3rd Class Mail

A survey by Doubleday in conjunction with DMMA to determine the extent to which all
properly addressed and mailed bulk-third class mail is not delivered revealed that the rate
may be as high as eight percent.

Significantly, the survey was designed to encourage the highest probability of delivery.
1,093 active DMMA members volunteered to participate. Home addresses were then solicited
to assure an accurate up-to-date list and be more reflective of a typical (non-business) direct
mail list.

There were two mailings to each sample. One mailing carried no forwarding endorsement
The other was endorsed "Forwarding and Return Postage Guaranteed." In addition, a control
piece was mailed first class to each test respondent to verify the mailing list's accuracy.

Results showed that 8.4 percent of typical advertising pieces without forwarding
endorsement and 6.6 percent with the endorsement were not delivered by USPS.

"Hence, the obvious conclusion is that the non-delivered pieces were either lost or
destroyed," according to survey analysis.

These results have been brought to the attention of top postal officials at a meeting attended
by: Alex Hoffman, Vice President, Doubleday, Jonah Gitlitz, Senior Vice President, Public
Affairs; and Richard Barton, Vice President, Government Affairs, DMMA; PMG William
Bolger, Deputy PMG Neil Benson, and Sr. Assistant PMG James Jellison.

Bolger expressed and acknowledged that there appears to be a serious problem with third
class delivery.

Hoffman, who is also Chairman of the DMMA Government Affairs Committee, reported
that the "Postal Service has agreed to take a hard look at current procedures and is
evaluating the study to consider future action."

There is a belief that one major reason for the high rate of non-delivery is a lack of
understanding by mail carriers and other postal workers of the economic significance of third
class mail.

DMMA has pledged its cooperation to work with the USPS in trying to resolve this
problem, including the possible development of an educational effort.
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In Conclusion...

Wl hope this booklet has been a help to you as an ASA
client.

Please be sure to call us if any of the points are unclear or leave
you confused.

We look forward to a long and mutually beneficial working
relationship with you and your organization.

As you've heard us say before, the two basic philosophies here at
ASA are, "You get wbat you give" and "No surprises."

For our part, we will give you the best service possible and make
sure you are kept informed on the progress of your account so that
there are "no surprises."

We hope you, as our client, will return these efforts in kind.

Thank you again for using Ann Stone and Associates, Inc.
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THIS AGREEMENT made and entered into as of this day of

1995 by and between ANN E. W. STONE AND ASSOCIATES, INC.. and [NAME OF

CLIENT]. is fbr direct response consultation. market research and the creation and production of

housefile and prospect mail packages, telemarketing and media scripts, space ads, marketing

consultation and public relations support as requested.

ANN E. W. STONE AND ASSOCIATES. INC.. (hereinafter ASA) and [NAME OF

CLIENT] (hereinafter [CNI) agree to the follo%%ing terms:

I. CONSI ILTATION SERVICES

A. Consultation services provided by ASA will include aid in the selection of lists,
copy strategy and concept brainstorming, creation and management of house and
prospect mail plans, telephone scripts, multi-media, list analysis, and cost analysis.

ASA will also be available to provide third party counsel on management of a
"multi-agency" marketing arrangement which Would include, if requested, review
of contracts. review of copy and strategy proposals. as well as the development of
uniform check points and reports to keep an overview of the total program as well
as its parts.

B. ASA will receive a fee of $ per month tbr consultation services. billed at the
beginning of each month.

C. To perform the tasks in Section I-A above, ASA vill meet with [CN] up to once
per month and will be available for unlimited telephone and mail contact.



AILW. ST1(WAND ASSOCIATES, INC. AGREEM NT

D. It is up to [CNJ to set up any meetings, giving ASA at least seventy-two (72)
hours notice.

i. MARKET SEARCH

ASA shall advise, as requested, on the creation of focus group research and/or survey
research as needed.

ASA compensation of this service shall be negotiated separately on a case by case basis.

I1. COPY CREATION

A. Direct Mail Copy.

I. ASA will receive a fee of $.06 per letter mailed for the creation of copy
for each unique prospect mail package or $3,000. whichever is greater.

2. ASA will receive a fee of $.06 per letter mailed for the creation of copy
for each unique housefile mail package or $1,500, whichever is greater.

3. There will be a $25 charge for the creation of copy for "Thank You"
acknowledgement letters.

4. If ASA creates a package for the client at their request and the package is
approved but not used, the creation fee is still applicable.

5. A unique package is defined as a package where all components, other than
envelopes, are new copy.

B. Script/Ad Creation.

I1. ASA will receive a minimum fee of $1,500 each or 17.65% of media
placement, whichever is greater. for the creation of space ads, television

CI, scripts, and radio scripts. Fees will be negotiated separately on any other
special projects requested.

2. ASA will receive a fee of $750 for each telemarketing script created and
$450 for editing of a telemarketing company's script. ASA may receive a
fee of 10% of the total telemarketing cost from [CN]'s program for
overseeing and supervising the telemarketing agency. The fee due to ASA
will be paid by the telemarketing firm doing [CNI's program not [CN].



ADASSOCIATES, INC. CON4&6 AGREEMENT

C. Copy Approval.

[CNJ will advise ASA in writing withinl tenl (10) working days after receipt of any
copy. as to whether copy is approved. Copy still pending after that date wilt be
Considered approved for billing purposes.

IV. DIRECT MAIL 'PRODUCTION ONLY' SERVICES

A. ASA production services will include rough art conceptualization, bidding and

tracking of printing, arranging for computer work and coordination with the mail
house.

B. I1. ASA w ill receive a fee of $0.04 per letter mailed if only ASA production
services are provided for the mailing.

2. There will be a minimum charge of $1.000 per unique package mailed by
ASA.

3. Any editing by ASA personnel of a package written by [CN] or another
agency will be charged at a rate of $50 per hour with a minimum of
$300.00

C. Production fees provided herein %% ill be automatically adjusted each contract year
b,, any change upward in the Consumer Price Index.

V. PUBLIC RELATIONS SUPPORT

When requested, ASA public relations personnel will be available for Public Relations
support to be billed at the rate of $ 100 per hour.

ASA will have the client sign-off on each project with estimated time/cost schedules.

VI. INCENTIVE FEE

A. ASA will receiv e a bonus of $5.000 for every $50.000 net profit generated through
ASA's efforts.

B. Net profit is defined as money available after all fees for a mailing (postage,
printing, creative costs, etc.) or telemarketing, space ad or media costs are paid, as
defined and agreed upon b% -'SAN and ICNI in writing.
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VII. CLIENT APPROVAL/RESPONSIBILITIES

A. [CNJ will approve all copy, telephone scripts, list broker order sheets, insertion
order sheets and cost estimates in writing in advance of any mailing and/or project.

B. [CNJ authorizes ASA to issue purchase orders in the name of and on behalf of
[CN] to purchase work/items for which [CN] has given written permission in
Sections Ill-A, III-B. and Section IV above.

C. Work/items purchased by ASA on behalf of [CNJ will be invoiced directly to [CNJ
by the supplier of work item, and [CN] agrees to be solely responsible for the
payment of said invoices.

D. [CNJ will own all copy. art work. bluelines, and other materials used in mailings
except as outlined in Section XIII. But should client themselves mail a package
developed by ASA through another agency. ASA will be due fees outlined in
Section 111.

E. [CNI %ill reimburse ASA for any costs incurred during necessarN travel on its
behalf when required to do so by [CN].

":. [CN] ",ill reimburse ASA for the costs of packaging. faxing, shipping. courier.
postage. taxes, duties. telephone calls, fares and telegrams incurred in connection
with the perlbrmance of this agreement. A small service fee is will be charged on
all [CN] reimbursable invoices to help cover the bookkeeping costs incurred.

(i. !. [CNI will provide ASA. on a monthly basis:

a. copies of vendor bills generated by ASA mailings.

) b. aging reports including any bills from ASA mailings over sixty (60)
days old. and

c. "back end" cost data.

2. And. on a dail\ basis, or as soon as possible thereafter, not to exceed 72
hours. [CN] \%,ill provide to ASA tallies of dail\ mail returns in the format
ASA requires.

I-I. ,An\ time spent by ASA personnel on vendor calls due to late payments by client
because of client's failure to pay vendor bills shall be billed to [CNJ at the hourly
rate of $100 per hour.

VIII. TELEMARKETING SERVI(II

ASA reserves the right to arrange for the serv ices of a Telemarketing Agency (TA) if
ASA deems it necessary for the best execuition of this agreement. pro% ided there is prior
written approval by [CNI. All contracts on telemarketing shall be directly between [CN]
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and the telemarketing agency, ASA does not sub-contract. However, ASA will coordinate
and provide counsel on the telemarketing program(s) on behalf of [CN1. [CNJ will
approve all scripts in advance.

ASA may collect a standard commission on telemarketing from the TA as stipulated in
section III of this contract.

IX. MULTI-MEDIA PLACEMENT ONLY

If ASA. on behalf of [CN], arranges for ads to be placed in/on newspapers, magazines,

television or radio. ASA will receive the standard 17.65% fee on all ads placed.

X. LIST BROKERAGE SERVICE

Capstone Lists. Inc.. through ASA, will be the exclusive list broker for ICNJ/ASA
packages.

XI. PAYMENT OF FEES

A. Payment of any and all copy fees (direct mail or telephone) is due thirty (30) days
from the date copy is approved by [CN].

B. Payment of production fees are due thirty (30) days from the date the package is
mailed.

C. Payment of costs incurred in Sections VII-E and VII-F are due thirty (30) days
from receipt of invoice. Billings will be done once per month.

D. Payment of incentive fee is due thirty (30) days from receipt of the invoice.

E. Amounts overdue to ASA from [CN] will be subject to a 1-3/4 percent interest
charge per month starting when they go over thirty (30) days.

F. In the event of default in the payment of fees and interest charges, if any. as
provided in Section XI-E, [CN] agrees to pay all expenses. including reasonable
attorney fees and court costs incurred in the collection of said fees and charges,
should judgement be found in favor of the agency. The fees will be due within 30
days of the court's decision.

XII. CONFIDENTIALITY

A. The terms of this contract are to be held in strict confidence by ASA and [CN].
Except as required by law, neither party shall discuss or provide copies of this
contract to any party outside their respective entities except for legal counsel.

B. The ASA management systems and forms used in the execution of this agreement
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have all been copyrighted by ASA and are so marked. Use by the client, except as
expressly necessary for the execution of this agreement, is strictly prohibited.

XIII. DISPOSITION OF PROPERTY AND MATERIALS

Upon termination of this agreement. all property and material produced and used
under the agreement shall not be considered the property of the client until final
payment of all invoices has been made by the client.

XIV. CANCELLATION

A. In the event that a mailing is cancelled, [CN] is liable for all costs approved in
writing incurred up to the point and time of cancellation.

B. Cancellation of this agreement may be done by either party with sixty calendar
(60) day written notice. All bills are due and payable at the point of cancellation.

[NAME OF CLIENT] ANN E. W. STONE AND ASSOCIATES

By: Ann E. W. Stone
President

UP)ATED -

H WPCON1-RA' T 'I',\Th AWT ASA
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August 2. 1996

Paul E. Sullivan, Esquire
1225 1 Street, NW
Suite 500
Washington, DC 20005

RE: MUR 3638
Republican Challenger Committee
and Robert E. Miller, Jr., as Treasurer

Dear Mr. Sullivan:

Based on a complaint filed with the Federal Election Commission on October 5, 1992,
and information supplied by your clients, the Republican Challengers Committee and Robert E.

Miller, Jr., as treasurer, the Commission, on September 27, 1994, found that there was reason to
believe your clients violated 2 U.S.C. § 441b, and instituted an investigation of this matter.

After considering all the evidence available to the Commision, the Office of the General

Counsel is prepared to that the Commission find probable cause to believe that a
violation has occurred.

The Commission may or may not approve the General Cotuns's recommendation.
Submitted for your review is a brief stating the position of the General Counsel on the legal and
factual issues of the case. Within 15 days of your receipt of this notce, you may file with the

Secretary of the CommiSsion a brief (ten copies if possible) stating your position on the issues

and replying to the brief of the General Counsel. (Three copies of such brif should also be

forwarded to the Office of the General Counsel, if possible.) The General Counsel's brief and

any brief which you may submit will be considered by the Commission before proceeding to a

vote of whether there is probable cause to believe a violation has occurred.

If you are unable to file a responsive brief within 15 days, you may submit a written

request for an extension of time. All requests for extensions of time must be submitted in writing

five days prior to the due date, and good cause must be demonstrated. In addition, the Office of

the General Counsel ordinarily will not give extensions beyond 20 days.

Ceebrating the Commission's 20th Anniversa

YESTERDAY. TODAY AND TOMORROW

DEDICATED TO KEEPING THE PUBLIC INFORMED

L:~.



A fAaIq of b to beieve requires that d ofi o( G ral Coune
attempt fbr a peiod of not less than 30, but not more than 90 days, to settle this matter through a
conciliationapeement.

Shauld you ha sy questions, pleae contact Tracey L. Ligon, the attoney usiped to
this matm, at (202) 219- 0.

Si

General Counsel

Enclosure
Brief



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) MUR 3638

Republican Challengers Committee )
and Robert E. Miller, Jr., as Treasurer, dL ))

GENERAL COUNSEL'S BRIEF

I. STATEMENTOF IHE CASE

This matter was initiated by a signed sworn complaint filed with the Federal

Election Commission ("the Commission") by the Democratic National Committee

on October 5, 1992. The Commission found reason to believe that Response Dynamics,

Inc. and its associated companies violated 2 U.S.C. § 441b by extending credit outside of

the ordinary course of business and that the Republican Challengers Committee and

Robert E. Miller, Jr., as treasurer (RCC), violated 2 U.S.C. § 441b by accepting the

resulting prohibited contributions.

In this brief, the General Counsel sets forth the factual and legal issues in this

matter, and his recommendation regarding whether there is probable cause to believe that

such violations occurred. S= 11 C.F.R. § 111.16(a).

11. ANALYS

A. Eacts

Response Dynamics, Inc. and its associated companies, namely, Direct Response

Data Management Service, Inc., American Telephone Marketing Group, Inc., The Best

Lists, Inc., American Graphic Design, Mid-American Printing Company, and Fulfillment

Management Services, Inc., were all founded and are owned by David A. Kunko and
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Ronaol anfer. Clients ooutad with RDI fir the provision of direct maretig W.M

and, in turn, RDI, acting as an agent of the client, enlists the services of its associated

compaies to carry out certain aspects of the projecmt RDI and its associated

together perform direct mail, telemarketing, mailing list brokerage, letter production,

filing, printing, and inserting services. Herein, these seven respondents will be referred to

collectively as "the companies."

On November 7, 1989, RCC entered into RDI's standard vendor/client contract

wherein RDI was appointed as RCC's agent to carry out a direct response fundraising

program. Between the time of the contract's inception and its end in June of 1992, RCC

accumulated a debt owed to the companies of $95,027.77, which still exists to date.

B. Legal Framework

1. The Act and the Regulations

The Federal Election Campaign Act of 1971, as amended, ("the Act'), makes it

unlawful for any corporation to make a contribution or expenditure in connection with

any federal election to any political office. 2 U.S.C. § 441b(a). The Act also makes it

unlawful for any officer or director of a corporation to consent to any corporate

expenditures which may be prohibited contributions to candidates or committees. Id.

The term "contribution" includes any direct or indirect payment, distribution, loan (other

than from a bank, pursuant to applicable banking law and regulations, in the ordinary

course of business), advance, deposit, or gift of money, or any services, or anything of

value. 2 U.S.C. § 441b(bX2).
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Prior to October 3, 1990, the Commison's regulatiom provided that a

corporation could extend credit to a political committee, and the credit would not be

conidered a contribution, if the credit was extended in the ordinary course of business

and the terms were substantially similar to extensions of credit to non-political debtors

which were of similar size and risk of obligation. I 1 C.F.R. § 114.10 (1989). Also, prior

to October 3, 1990, the Commission's regulations included within the definition of

contribution the extension of credit by any person for a length of time beyond normal

business or trade practice unless the creditor has made a commercially reasonable attempt

to collect the debt. I C.F.R. § 100.7(aX4XI990).

Subsequently, on October 3, 1990, the Commission adopted revised regulations

on extensions of crediL The Commission's revised regulations continued to permit

commercial vendors to extend credit to a candidate, or political committee, without the

extension resulting in a contribution, provided that the credit was extended in the

ordinary course of the corporation's business and the terms are substantially similar to

extensions of credit to non-political debtors that are of similar risk and size of obligation.

1 I C.F.R. § 116.3(b). However, the revised regulations specifically set forth the factors

that the Commission will consider in determining whether credit has been extended in the

ordinary course of business. The Commission will consider: (1) whether the vendor

followed its established procedures and its past practices in approving the extension of

credit; (2) whether the vendor received prompt payment in full if it previously extended

credit to the same candidate or political committee; and (3) whether the extension of

credit conformed to the usual and normal practice in the vendor's trade or industry.



4

I1 C.F.IL §116.3(c).' Notably, even prior to the promulgation ofthe Commission's

October 1990 revised regulations, the Commission considered whether extensions of

credit conformed to the usual and normal practice within a vendor's industry in

determining the permissibility of extensions of credit. Smc Advisory Opinion 1979-36

(Commission conditioned its approval of a proposed arrangement of extending credit in

the direct mail industry upon, interilia its conformance to "normal industry practice").

Pursuant to Section 116.4, commercial vendors may forgive debts for less than the

amount owed and the amount forgiven will not be considered a contribution if the

vendors have treated the debt in a commercially reasonable manner. I I C.F.R. §

1 16.4(a)-(b). A debt has been treated in a commercially reasonable manner if: (1) the

original extension of credit was made in accordance with I I C.F.R. § 116.3; (2) the

political committee has undertaken all reasonable efforts to satisfy the debt; and (3) the

vendor has pursued its remedies against the political committee as vigorously as it would

pursue its remedies against a nonpolitical debt. 11 C.F.R. § 116.4(d). The debt remedies

may include, but are not limited to, oral and written requests for payment, withholding

delivery of additional goods or services until overdue debts are satisfied, imposition of

charges or penalties, referral of debts to debt collection agencies and litigation.

I1 C.F.R. § I I6.4(dX3).

C. Dkiln

The complaint in this matter alleged that RCC was extended "commercially

unreasonable" credit by the respondent companies in connection with direct mail and

'The effective date of 11 C.F.R. § 116.3, which replaced II C.F.R. § 114.10, was

October 3, 1990. 55 Ecd. Bcg., 40376 (October 3, 1990).
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alleged that credit extended to RCC was not "extended in the ordinary course of business

and th terms ar not substantially similar to extensiom of credit to nonpolitial debtos

that are of similar risk and size of obligation." Further, the complaint alleged that "the

vendors have failed to make a commercially reasonable attempt to collect the debts from

... RCC," asserting that Response Dynamics has filed suit against another customer to

collect unpaid bills, but not against RCC. The complaint concluded that RCC has

accepted illegal contributions from the vendors.

In response to the complaint, RCC argues that the Commission's former

regulations were in effect in November, 1989 when the RDI/RCC agreement was signed

and that, therefore, the Commission's former regulations should be applied in this matter.

Relying entirely upon the terms of the Commission's pre-1990 regulations, RCC asserts

that the agreement was "made in the ordinary course of RDI's business and on terms

which were substantially similar to other RDI agreements made with not only other

political committees but non-political entities."

While the Commission's revised regulations specifically identifying the factors

that the Commission would consider in determining whether an extension of credit was

made in the ordinary course of business were promulgated on October 3, 1990, even prior

to the promulgation of those regulations, the regulated community was provided adequate

notice that the ordinary course of business in the vendor's industry was a factor that the

Commission would consider in determining the legality of extensions of credit.

Specifically, in Advisory Opinion 1979-36, which was issued on July 27, 1979, the



son addressed p cisely the type of extensions of credit involved in this mattr

and conditioned its approval of the proposed arrangement upon, i=ic, AU, the

arrangement's conformance to "normal industry practice." Therefore, we reject RCC's

implied argument that conformance to the companies' own business practice is the

controlling inquiry in determining the legality of the extensions of credit, and herein we

apply the "normal industry practice" standard with respect to all of the activity at issue.

RCC further argues that the RDI/RCC contract should be judged by whether it

was an arms-length transaction at the time it was executed, not whether the contract

resulted in a successful fundraising project. In its response, the companies similarly

focus on the terms of the RDIRCC contract. Specifically, the companies argue that the

agreement between the companies and RCC was a standard pre-printed agreement and

that the fee charged was the standard rate of $50.00 per thousand packages mailed.

Further, the companies assert:

After about a year of standard direct mail prospect package testing and
remailings to active donors of RCC, the Companies determined that the
project did not have the potential that the Companies originally hoped.
Based on the results of all work performed by the Companies for RCC, the
Companies made a business decision to temporarily reduce the level of
mail volume until the political fundraising climate improved.

In the foregoing arguments, the respondents appear to focus only on the

underlying agreement between the companies and RCC. However, in determining the

legality of extensions of credit, it is necessary to examine whether the companies'

continuous extensions of credit under the circumstances surrounding the RDIRCC

relationship conformed to usual and normal industry practices.



in an effort to ascertain %dat costitutes usual and norml buinss practic In the

industry in which the respondent companies operate, this Office conducted informal

interviews and formal depositions with two individuals who own companies that opemr

in the same industry.2 The witnesses testified that it is a usual and normal practice in the

industry for companies to extend credit to political action committees (PACs) because

there is an expectation that PACs will be around for a long period of time. Relevant to

how PACs are viewed in the industry from a creditor's standpoint, one witness stated:

... [P]rovided it's a longstanding political committee ..., the
political committee has a more institutional dimension, so that ... if it hits
some rough water in one year, chances are it will recover and be a good -
a good paying client in another year, so that suppliers and agencies both
tend to take a long view of political committees ...

However, the witnesses' indicated that the foregoing practice of extending credit

applies provided that the PAC is a longstanding organization with a reputation of credit

worthiness and that the normal view of extensions of credit is very different with respect

to new political committees. Specifically, one witness testified that since around 1985 or

1986, it has become "more usual" in the industry for companies to require new political

committees to raise seed money that could be escrowed and used to cover any potential

2 The two witnesses interviewed are Ann E.W. Stone of Ann E.W. Stone and Associates,

Inc., located in Alexandria, Virginia, and Roger M. Craver of Craver, Mathews, Smith &

Company, located in Falls Church, Virginia. The witnesses, like the respondent
companies, provide direct mail services, as well as other direct response marketing
techniques, including telemarketing, to political and non-political clients. The witnesses

stated that the industry in which they operate is termed the direct marketing industry.
The industry's national association is called the Direct Marketing Association. Ms. Stone

testified that she has reviewed direct mail contracts for at least 10-12 agencies, and has
served as an expert witness in several cases in which she was required to review such

contracts. Mr. Craver testified that over the years he has viewed hundreds of different
direct mail contracts.



Mom in emrly mailin or, althenavely, to "keep a very tight rein on [1] hw tm my

is spent." Relevant to usual practices involving extensions of credit to new versus

established, longanding committees, the other witness testified that the principa fis

relied upon in considering whether to extend credit to a client include the reputation of

the people involved and, intcL whether the company has worked with the individuals

before and whether any prior experience with the individuals was positive. The witness

also stated that the amount of credit that is going to be extended is an important

consideration, stating "[i]t's one thing to extend credit of a limited nature. It's quite

another to expose suppliers to enormous risk."

We now address the question of whether the respondent companies' continued

extensions of credit to RCC conformed to usual and normal industry practices. The

following chart reflects, in the "new debt" column, the extensions of credit made by the

respondent companies to RCC from February 1990 through June 1992. The chart also

reflects the payments made by RCC to the respondent companies, as well as the net debt

owed to the respondent companies by RCC during that period.

New Deb ayments e

Febnmry 1990 $18,606 $ -0- $ 18,606

March 1990 $ 4,903 $16,098 $ 6,930

April 1990 $48,797 $ 3,984 $ 51,743

May 1990 $23,324 $12,912 S 62,156

June 1990 $ 4,859 $15,468 $ 51,546

July 1990 $71,695 $9,612 $113,629

August 1990 $67,542 $57,756 $123,415

September 1990 $27,479 $48,287 $102,606
October 1990 $14,683 $14,414 $102,875

November 26, 1990 $ 1,632 $26,673 $ 77,834

11/27- 12/31, 1990 $27,603 $12,755 $ 92,682

January 1991 $15,929 $18,214 $ 90,397

February 1991 $18,312 $21,655 $ 87,054



March 1991 $ 9,297 $10,274 S86#77
April"1991 S 5,724 $10,314 $81,487
May 1991 3,718 $ -0- $85,206
June 1991 $ 9,575 $ 6,266 $88,516
July 1991 $13,626 $16,105 $84,327
August 1991 $12,434 $ 8,504 $ 89,966
September 1991 $ 8,523 $9,189 $89,300
October 991 $ 3,292 $1,215 $91,377
November 1991 $ 85 $ -0- $91,463
December 1991 S 485 $ -)- $91,949
January 1992 $ 1,058 $ -0- $93,000
February 1992 $ 824 $ -0- $93,824
March 1992 $ 1,385 $ -0- $ 94,209
April 1992 $ -0- $ -0- $ 94 ,209
May1992 $ 818 $ -0- $95,027
June 1992 $ -0- $ -0- $ 95,027

In its response to the complaint, RCC explains that it was formed to support non-

incumbent Republican candidates for the U.S. Senate and House of Representatives, and

that although RCC believed that this message "would be very attractive to potential

Republican contributors, it was seen as a failure after several months. The revenues were

not generated to cover expenses and little if any funds were used for purposes other than

direct mail costs."

The record reflects that prior to entering the RDI/RCC contract, the companies

had business dealings with the chairman of the RCC, Mr. Floyd Brown, during the time

that Mr. Brown was associated with the National Security Political Action Committee

(NSPAC). At the time that the parties entered the RDI/RCC contract, NSPAC was

deeply in debt to the companies as a result of fundraising activities spearheaded by Mr.

Brown. The difference in the focuses of the RCC fundraising program and the earlier

NSPAC fundraising program (RCC was created to assist congressional campaigns of



Rqpblican candidates in 1990 wmum NSPAC's activities w med at amItig the

presidential campaign of George Bush in 1988 and, to a lessor extent, to ppmot seven

Senate candidates in the same election cycle) may have povided a buds for early

optimism and led the companies to undetake the RCC fundraising program. However,

the companies' past dealings with Mr. Brown, as well as RCC's newly formed status

should have caused the companies to make only very narrow extensions of credit to RCC,

if extensions of credit vwer made at all.

Specifically, the record reflects that Floyd G. Brown, the chairman of RCC, was

previously active as a consultant to NSPAC. On April 7, 1986, NSPAC contracted with

the companies to carry out its direct response fundraising program, which included

NSPAC's 1988 Americans for Bush (AFB) fundraising effort; Mr. Brown headed this

effort. In November, 1989, when RCC contracted with the companies for the provision

of the direct response findraising services at issue, NSPAC was carrying over $1,000,000

in debt to the companies stemming from the fundraising activities in which Mr. Brown

was involved. Based on the expert testimony, we conclude that usual and normal

industry practices under such circumstances would entail requiring RCC to raise seed

money to cover any potential early losses or, at the very least, very narrowly limiting

extensions of credit to RCC.

Moreover, notwithstanding past dealings with individuals involved with RCC, the

expert testimony indicates that the usual and normal industry practice regarding

extending credit to new political committees, like the then newly formed RCC, would be

to make very limited extensions of credit. As can be seen on the monthly summary of



RCC debt, the amount of new debt owed the comanies by RCC jumped wva fold in

July and August, 1990, with net debt owed more than doubling by the end of July, having

increased from $51,546 to $113,629. While the witnesses' testimony indicates dt

extending more credit to reduce a client's debt is normal industry practice, the $71,695

and $67,542 credit extensions in July and August are disproportionately large considering

the newly formed status of the committee and the already existing $51,546 debt.

Therefore, we conclude that the extensions of credit made by the companies to RCC

subsequent to June 1990, which total $315,719, were made outside of the ordinary course

of business in violation of 2 U.S.C. § 441b. These extensions therefore resulted in

violations of 2 U.S.C. § 441b by RCC.3

II1. GENERAL COUNSEL'S RECOMMENDATIONS

1. Find probable cause to believe that the Republican Challengers Committee and
Robert E. Miller, as treasurer, violated 2 U.S.C. § 441b.

/'

Date / Lawrence M. Noble
General Counsel

' RCC further argues that it had no control over whether the companies took sufficient
steps to collect the debts and further stated that "the issue of the size of the debt and the
attempts by RDI to collect it are irrelevant to the issues involving RCC." Inasmuch as we
have concluded that most of the companies' continued extensions of credit to RCC were
violative of 2 U.S.C. § 441b on the basis that they were not a part of usual and normal
industry practices, we need not address this argument.



FEDERAL ELECTION COMMISSION
WASfr,4G1O9. DC 2043

August 2. 1996

Paul E. Sullivan, Esquire
1225 1 Street, NW
Suite 500
Washington, DC 20005

RE: MUR 3638
National Security Political Action Committee

and Elizabeth I. Fediay, as Treasurer

Dear Mr. Sullivan:

Based on a complaint filed with the Federal Election Commission on October 5, 1992,
and information supplied by your clients, the National Security Political Action Committee and

Elizabeth I. Fediay, as treasum, the Commission, on September 27, 1994, found that there was
reason to believe your clients violated 2 U.S.C. § 441b, and instituted an investigation of this
matter.

After considering all the evidence available to the Commission, the Office of the General

Counsel is prepared to recommend that the Commission find probable cause to believe that a
violation has occurred.

The Commission may or may not approve the General Counsel's
Submitted for your review is a brief stating the position of the General Counsel on the legal and
factual issues of the case. Within 15 days of your receipt of this notice, you may file with the
Secretary of the Commisson a brief (ten copies if possible) stating your position on the issues
and replying to the brief of the General Counsel. (Three copies of such brief should also be
forwarded to the Office of the General Counsel, if possible.) The General Counsel's brief and

any brief which you may submit will be considered by the Commission before proceeding to a

vote of whether there is probable cause to believe a violation has occurred.

If you are unable to file a responsive brief within 15 days, you may submit a written
request for an extension of time. All requests for extensions of time must be submitted in writing
five days prior to the due date, and good cause must be demonstrated. In addition, the Office of
the General Counsel ordinarily will not give extensions beyond 20 days.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) MUR 3638

National Security Political Action Committee )
and Elizabeth I. Fediay, as Treasurer, cL ))

GENERAL COUNSEL'S BRIEF

I. STATMENT OF THE CASE

This matter was initiated by a signed sworn complaint filed with the Federal

Election Commission ("the Commission") by the Democratic National Committee

on October 5, 1992. The Commission found reaion to believe that Response Dynamics,

Inc. and its associated companies violated 2 U.S.C. § 441 b by extending credit outside of

the ordinary course of business and that the National Security Political Action Committee

and Elizabeth I. Fediay, as treasurer (NSPAC), violated 2 U.S.C. § 441b by accepting the

resulting prohibited contributions.

In this brief, the General Counsel sets forth the factual and legal issues in this

matter, and his recommendation regarding whether there is probable cause to believe that

such violations occurred. S= II C.F.R. § 111. 16(a).

II. ANALYSIS

A. Fact

Response Dynamics, Inc. and its associated companies, namely, Direct Response

Data Management Service, Inc., American Telephone Marketing Group, Inc., The Best

Lists, Inc., American Graphic Design, Mid-American Printing Company, and Fulfillment

Management Services, Inc., were all founded and are owned by David A. Kunko and



Ronald Konfer. Clients contract with RDI for the provision of direct a uuyl

and, in turn, RDI, acting as an agent of the client, enlists the services of its associatod

companies to carry out certain aspects of the project. RDI and its associated

together perform direct mail, telemarketing, mailing list brokerage, letter prductio

filing, printing, and inserting services. Herein, these seven respondents will be referred to

collectively as "the companies."

On April 7, 1986, NSPAC entered into RDI's standard vendor/client contrct

wherein RDI was appointed as NSPAC's exclusive agent to carry out a direct response

fundraising program. Between the time of the contract's inception and its end in May,

1991, NSPAC accumulated a debt owed to the companies of $1,268,939.19, which still

exists to date.

B. LAaL Framework

The Federal Election Campaign Act of 1971, as amended, ("the Act"), makes it

unlawful for any corporation to make a contribution or expenditure in connection with

any federal election to any political office. 2 U.S.C. § 44lb(a). The Act also makes it

unlawfid for any officer or director of a corporation to consent to any corporate

expenditures which may be prohibited contributions to candidates or committees. Id.

The term "contribution" includes any direct or indirect payment, distribution, loan (other

than from a bank, pursuant to applicable banking law and regulations, in the ordinary

course of business), advance, deposit, or gift of money, or any services, or anything of

value. 2 U.S.C. § 441b(bX2).



Prior to October 39 1990, the Commi"i's gulati provided th

corporation could extend credit to a political committee, and the credit would not be

considered a contribution, if the credit was extended in the ordinry course of busines

and the terms were substantially similar to extensions of credit to non-political debtom

which were of similar size and risk of obligation. II C.F.R. § 114.10 (1989). Also, prior

to October 3, 1990, the Commission's regulations included within the definition of

contribution the extension of credit by any person for a length of time beyond normal

business or trade practice unless the creditor has made a commercially reasonable attempt

to collect the debt. I I C.F.R. § 100.7(aX4) (1990).

Subsequently, on October 3, 1990, the Commission adopted revised regulations

on extensions of credit. The Commission's revised regulations continued to permit

commercial vendors to extend credit to a candidate, or political committee, without the

extension resulting in a contribution, provided that the credit was extended in the

ordinary course of the corporation's business and the terms are substantially similar to

extensions of credit to non-political debtors that are of similar risk and size of obligation.

I 1 C.F.R. § 116.3(b). However, the revised regulations specifically set forth the factors

that the Commission will consider in determining whether credit has been extended in the

ordinary course of business. The Commission will consider: (1) whether the vendor

followed its established procedures and its past practices in approving the extension of

credit; (2) whether the vendor received prompt payment in fidl if it previously extended

credit to the same candidate or political committee; and (3) whether the extension of

credit conformed to the usual and normal practice in the vendor's trade or industry.
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I I C.F.R. 1163(c).' Notably, even prior to the p Aomulgaion of the ommision's

October 1990 revised regulations, the Commission considered whether extensions of

credit conformed to the usual and normal practice within a vendor's industry in

determining the permissibility of extensions of credit. So Advisory Opinion 1979-36

(Commission conditioned its approval of a proposed arrangement of extending credit in

the direct mail industry upon, inler Lali its conformance to "normal industry practice").

Pursuant to Section 116.4, commercial vendors may forgive debts for less than the

amount owed and the amount forgiven will not be considered a contribution if the

vendors have treated the debt in a commercially reasonable manner. 1 I C.F.R. §

116.4(a)-{b). A debt has been treated in a commercially reasonable manner if: (1) the

original extension of credit was made in accordance with I 1 C.F.R. § 116.3; (2) the

political committee has undertaken all reasonable efforts to satisfy the debt; and (3) the

vendor has pursued its remedies against the political committee as vigorously as it would

pursue its remedies against a nonpolitical debt. 11 C.F.R. § 116.4(d). The debt remedies

,-) may include, but are not limited to, oral and written requests for payment, withholding

delivery of additional goods or services until overdue debts are satisfied, imposition of

charges or penalties, referral of debts to debt collection agencies and litigation.

11 C.F.R. § 116.4(dX3).

C. niscutin

The complaint in this matter alleged that NSPAC was extended "commercially

unreasonable" credit by the respondent companies beginning in 1988 in connection with

I The effective date of 11 C.F.R. § 116.3, which replaced 1 I C.F.R. § 114. 10, was

October 3, 1990. 55 Ed. &gg., 40376 (October 3, 1990).



direc mail and amung fudrais ig s pformd for NSPAC. Speciafliy,

the complaint alleged that credit extended to NSPAC was not "extended in the ordinary

course of business and the terms are not subsantially similar to extesiloM of credit to

nonpolitical debtors that are of similar risk and size of obligation." Further, the

complaint alleged that "the vendors have failed to make a commercially reasonable

attempt to collect the debts from NSPAC," asserting that Response Dynamics has filed

suit against another customer to collect unpaid bills, but not against NSPAC. The

complaint concluded that NSPAC has accepted illegal contributions from the vendors.

In response to the complaint, NSPAC emphasizes that the RDI/NSPAC contract

was entered into before the promulgation in 1990 of the Commission's present

regulations governing extensions of credit by corporations. NSPAC argues that the

regulations in effect in 1986 required that credit be extended "in the ordinary course of

the corporation's business" and that it was NSPAC's understanding that the contract that

was being tendered to it for services by RDI was the contract used by RDI in the ordinary

course of its business and, therefore, no inordinate credit extension was provided to

NSPAC.

While the Commission's revised regulations specifically identifying the factors

that the Commission would consider in determining whether an extension of credit was

made in the ordinary course of business were promulgated on October 3, 1990, even prior

to the promulgation of those regulations, the regulated community was provided adequate

notice that the ordinary course of business in the vendor's industry was a factor that the

Commission would consider in determining the legality of extensions of credit.



Specifica, in Advismy Opinion 1979-36, which was issued on July 27,1979, do

Commission addressed precisely the type of extensions of credit involved in this matter

and conditioned its approval of the proposed arrangement upon, i= " the

aragement's conformance to "normal industry practice." Therefore, we reject

NSPAC's implied argument that conformance to the corporation's own business prctice

is the controlling inquiry in determining the legality of extensions of credit, and herein we

apply, i= a the "normal industry practice" standard with respect to all of the activity

at issue, which occurred between August 1988 and June 1991.

In response to the complaint, the companies argue essentially that the course of

dealings between the companies and NSPAC met the Commission's regulatory standards

for determining the ordinary course of business, and assert that income received by the

companies as a result of the RDI/NSPAC contract "more than offset" NSPAC's debt.

Specifically, the companies argue that "the business relationship between the companies

and NSPAC met each of the standards set forth in the Commission's regulations," i.e.,

1) it followed its established procedures and its past practices in approving the extensions

of credit; 2) it received prompt payment in full for previously extended credit to the same

political committee; and 3) the extensions of credit conformed to usual and normal

practices in the vendors' industry. The companies state:

The companies followed their established procedures and practices in
determining to go forward with their business arrangements with NSPAC.
In past dealings with principals of NSPAC, they had received prompt
payment in full. The underlying agreement between the parties conformed
to usual and normal practice in the industry. The contract was a pre-
printed standard form agreement regularly used by the companies.... The
contract is substantially identical to contracts executed by all of the
company's clients. Pursuant to the contract, NSPAC agreed to be billed at



the companies' *stndwd rates .... The contrt also called for NSPAC to
pay acordig to the companies' standard terms of payment.

Relevant to the third prong of the Commission's regulations, the c focus

only on whether the underlying agreement between the companies and NSPAC

conformed to usual and normal practices in the industry. Similarly, in its response,

NSPAC emphasizes that the RDI/NSPAC contract was RDI's standard contract, and

urges the Commission to bifurcate its analysis considering first the original extension of

credit, which it argues was "an arms length standard business contract. 2 However, in

addition to examining the nature and terms of the RDI/NSPAC contract to determine

whether it conformed to usual and normal industry practices, it is also necessary to

examine whether the companies' continuous extensions of credit despite NSPAC's

enormous and steadily rising debt conformed to usual and normal industry practices.

We will consider these questions in turn.

As the discussion regarding the terms of the underlying agreement between the

companies and NSPAC will illustrate, not only is the overall nature of the RDI!NSPAC

contract contrary to that of contracts usually and normally entered in the industry, the

RDIINSPAC contract is heavily weighted in the companies' favor. We stress, however,

that in providing direct mail services to NSPAC, the companies provided something of

value, i.e., voter contact which potentially influences federal elections regardless of the

2 NSPAC argues that the Commission should focus secondly on NSPAC's attempts to

retire its debt to the companies. NSPAC asserts that continuous efforts were made to
retire the debt until "it was evident that it was a net loss proposition," and that virtually
all net proceeds NSPAC received from February 1989 forward were for purposes of debt
retirement, not new contributions or projects. S= discussion of debt retirement efforts,
infra at p. 18.



mount of money rised. Under the terms of the RDIINSPAC contract, c wcpensaion of

approximately $1.3 million is due the companies for the rendering of those direct mail

services. This is true irrespective of the existence of additional contract provisions that

economically benefit the companies.

In an effort to ascertain what constitutes usual and normal business practice in the

industry in which the respondent companies operate, this Office conducted informal

interviews and formal depositions with two individuals who own companies that operate

in the same industry. 3 Contrary to the companies' assertions, the witnesses testified that

the overall nature of the RDINSPAC relationship is not usual and normal in the industry.

One witness testified that there was a radical shift in usual and normal practices in the

industry during 1984-1985, and that during that period, it became other than usual and

normal in the industry for a company to co-o'm a PAC's mailing lists during the course

of the contract, which is an extremely lucrative arrangement for a company. In addition,

during that time period, it became other than usual and normal in the industry for

contracts to grant companies the right to exclusively carry out the client's fundraising

I The two witnesses interviewed are Ann E.W. Stone of Ann E.W. Stone and Associates,
Inc., located in Alexandria, Virginia, and Roger M. Craver of Craver, Mathews, Smith &
Company, located in Falls Church, Virginia. The witnesses, like the respondent
companies, provide direct mail services, as well as other direct response marketing
techniques, including telemarketing, to political and non-political clients. The witnesses
stated that the industry in which they operate is termed the direct marketing industry.
The industry's national association is called the Direct Marketing Association. Ms. Stone
testified that she has reviewed direct mail contracts for at least 10-12 agencies, and has
served as an expert witness in several cases in which she was required to review such
contracts. Mr. Craver testified that over the years he has viewed hundreds of different
direct mail contracts.
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- nonuciv" conuracts became the nom. The witim commented that

"exclusive contracts are like prison sentences," and explained:

Well, if it is an exclusive contract and it has a term of duraion, and it ha
an extremely long termination clause, what that basically does is, it gives

the client no option. They are wedded, for worse or for worse, to that
agency. And they have no ability, because the agency usually, under those
tems, also controls the list for the term of that contract. And in numy
cases, it ... co-owns [the lists).... And if they control the client's message
getting out and they control the client's resource of the list, they control
the client.

The witness stated that in exclusive contracts, the client's ability to terminate the contract

is usually hindered in two ways - - there is a long termination period and generally all

debts are due and payable upon termination. The witness stated:

And [in] a lot of the exclusive contracts, the agency has so much control
that very often it's in the agency's interest and the incentive is there for the
agency to abuse [the client) and to get the client into debt, because then the
client can't cancel because then they have a huge debt that is owed and
payable right then.

When asked why a direct mail company might want to keep a client in its control when a

client is unable to pay its debt, the witness stated that many companies do it for the

billings. The witness explained that if a company has billings and it's a large corporation

that has a line of credit with a bank, one of the things they have to repo t to the bank is

how much they are billing. Billings affect how a company's balance sheet looks;

companies can get lines of credit based on the billings that are outstanding. In addition,

the witness stated that some companies may believe that eventually the debt will be paid.

With regard specifically to the RDI/NSPAC contract, the witness pointed out that

the contract provided for exclusive representation by RDI of NSPAC in carrying out

NSPAC's fundraising program; co-ownership of the mailing lists during the term of the



contrat a 5-ye contert duation; a 150-day contract termination period; ad the

requirement that NSPAC pay RDI $25,000 if the contract is terminated prior to the 5-year

duration. The witness explained that these provisions work together to the disadvantae

of the client, subjecting the client to a form of "indentured servitude." The witness also

pointed out that the RDI/NSPAC contract entitled RDI to unlimited use of mailing lists

during the term of the agreement, and prohibited the client from renting any list created

under the contract without RDI's prior written approval. The witness explained that the

provision restricting the client's ability to use its mailing lists has not been a usual and

normal contract provision in the industry "since about 1975, at the latest 1978." The

witness further commented that the provision makes the mailing lists the agency's

property, not the client's. With respect to this provision, the other witness stated:

It's - it's unusual and, frankly, outrageous. The capacity of a client to
control its own data, its own donors, is fundamental to the process of
fundraising, whether it's a political committee or a charity, and the whole
issue of what fundraising is and the fact that the public is involved with
giving money ... comes into play here. I mean, this is highly unusual.

As a whole, this witness characterized the relationship created under the RD1/NSPAC

contract as "one of jailer and prisoner" and commented that "there is no substantial

freedom for the client. There is every freedom for the agency. It is quite a one-sided

contract." Based on the foregoing testimony, we conclude that the underlying agreement

between the companies and NSPAC did not conform to usual and normal practices within

the industry. Again, however, we emphasize that although the underlying agreement

between the companies and NSPAC ultimately worked to NSPAC's disadvantage, in

providing direct mail fundraising services, the companies provided something of value to



NSPAC -- voter cotct that poteatisily influences federal elections no matter hw mu

money is raised -- for which approximately $1.3 million is due pursuant to the terms of

the RDI/NSPAC contract 4 This is not negated by the fact that NSPAC entd a contract

that contained terms that were ultimately more favorable to the companies.

We now turn to the question of whether the respondent companies' continued

extensions of credit to NSPAC despite NSPAC's rising debt conformed to usual and

normal industry practices. With regard to the NSPAC debt, the companies explained:

In October [1988] a business decision was made to mail approximately 3

million letters on previously tested lists. The projection indicated that the

mailing would net more than $700,000. The actual results of the mailings

were a loss of about $400,000. The difference between the projected gain

and the actual loss on this mailing was over one million dollars and nearly

accounts for the entire debt that NSPAC has with RDI and related

companies. RDI believes the variation in the projection verses actual on

this particular mailing was due to the increasing point spread in the polls

in the final month before the Bush-Dukakis election.

The companies further assert that they "received prompt payment from NSPAC

on its invoices through October 1988" and that "'the relationship between the companies

and NSPAC was an arm's-length commercial transaction that was a financial suce for

these companies in spite of the currently outstanding debt." In response to the allegation

in the complaint that the amount of debt owed the seven vendors is "disproportionate to

the size of the vendors and to the political committees involved," the companies assert

that NSPAC had receipts and expenditures of more than $1 0.27 million. "NSPAC's total

unpaid debt to the companies is approximately $1.3 million, or less than 15% of gross

" The testimony of the witnesses deposed indicates that the compensation provisions

contained in the RDI/NSPAC contract were generally within the range of usual and

normal charges in the industry.



income for the total project. NSPAC's debt to total income ratio for this project is bat

than the companies' average client debt to total income ratio."

Citing MUR 216/239 (1976), the respondent companies argue that courts "will

not intervene in business decisions motivated by a rational purpose and made in good

faith." The companies state:

Surely no business purpose is more rational than the companies' purpose
in entering into a contractual relationship with NSPAC: the realization of

profit. This relationship required the companies to take the risk that they
would be forced to write off a large debt if NSPAC became insolvent. The

Companies were willing to take that risk in return for the possibility that
they would realize significant profits from the contract. That the

companies' position was reasonable is borne out by the profits they

ultimately did realize, profits that dramatically outweigh the loss resulting
from the companies' failure to collect the NSPAC debt .... The
complainant has made no showing that the companies acted with any

motive other than a desire to earn a profit. The companies have earned
more net income from work performed on this one NSPAC account than

any other account they have handled within the same time frame.

Regarding income generated from the RDI/NSPAC contract, the respondent

companies argue that as a result of the companies' co-ownership of the mailing lists

created pursuant to the agreement with NSPAC, they have continued to earn "significant

net dollars" and expect to do so "over the next four years." "List rental income earned

from the Americans for Bush mailing list of 128,000 names and new accounts produced



as a result of publicity over this project has more than offset all S1.3 million owed to the

companies.'
s

Initially, we reject the companies' argument that list rental income earned fom

use of NSPAC's mailing list and new accounts produced as a result of publicity "offsets"

the $1.3 million debt owed by NSPAC to the companies. Under the terms of the contract,

the companies' use of NSPAC's mailing list and profits deriving therefrom were not

'Specifically, the respondent companies stated that the amount of additional revenue it
realized resulting from the usage of NSPAC's Americans for Bush mailing list is as
follows:

(a) AFB mailing list rental income:

1988 $51,526.11
1989 273,207.63
1990 36,360.32
1991 60,303.00
1992 90,102.45
1993 7375.41
Total $585,284.92

(b) Estimated second generational list rental: Total of 4 million names
rented at 2% = 80,000 names acquired and added to second generation
lists. This is a conversion rate of 66% or 2/3 of the AFB list being
added to other agency client lists. Estimated additional income for the
six year period would be 2/3 of the amount generated by the AFB list
or $400,000.

(c) Increase in business for all RDI companies as a result of the increase in
size of all client mailing lists who have mailed the AFB list would be
calculated by estimating the total number of direct mail pieces
produced that would not otherwise be produced if the AFB list never
existed.

Estimation: AFB list direct rentals = 4,000,000 extra direct mail pieces produced.
Second generation rentals = 2,600,000 extra direct mail pieces produced. Total extra
direct mail pieces produced = 6,600,000. Estimated additional revenue to RDI and
related companies from the usage of the AFB mailing list is over $2,500,000.



linhd to compesatio for sevices rendered. Th companies' figh to use NSPAC's

mailing list was stated in absolute form and therefore represented a source of income over

and above compensation for services provided. That the use of the NSPAC mailing list

represented a bargained for source of income in amdiion compensation is borne out by

the fact that the companies have not applied the income resulting from use of NSPAC's

mailing list to NSPAC's debt. Despite the companies' claim of receiving substantial

income as a result of using the NSPAC mailing list, none of this income has been applied

to NSPAC's approximately $1.3 million debt to the companies. NSPAC continues to

report the debt to date. Moreover, the terms of the RDI/NSPAC contract clearly

contemplate that RDI would be entitled to unlimited use of mailing lists created under

the contract "without any payment of any nature whatsoever by the Agency to the

client."6 This language specifically negates that there would be a credit to NSPAC, or an

offsetting of NSPAC's debt, based on income received by the companies from use of

NSPAC's mailing list. Consequently, evidence regarding the overall profitability of the

contractual relationship is irrelevant.'

'The actual text of the RDI/NSPAC contract provision is as follows:

The Client, its officers and/or representatives shall not during the term of
this Agreement, or at any time subsequent thereto, rent, exchange, donate,
sell or otherwise provide any list(s) created under this Agreement to any
third party for any reason whatsoever without the prior written approval of
the Agency. The Agency shall be entitled to unlimited use of the same
both during the term of this Agreement and at all times subsequent thereto
without any payment of any nature whatsoever by the Agency to the
Client.

7 In addition, the expert testimony indicates that it is not usual or normal in the industry
for a company that has contracted with a client on terms such as those contained in the
RDI/NSPAC contract, i.e., provisions granting co-ownership of a client's mailing list



We now adtm the pivotal question of whether the respondent compule'

continued extensions of credit to NSPAC were done in the ordinary course of business

The following chart reflects, in the "new debt" column, the extensions of credit made by

the respondent companies to NSPAC from August 1988 through June 1991.' The chart

also reflects the payments made by NSPAC to the respondent companies, as well as the

net debt owed to the respondent companies by NSPAC during that period.

M~nmh New Db Pamcnts NCLDsb

August 1988 $950,830 $429,533 $1,445,421
September 1988 $940,328 $860,981 $1,524,798
October 1-19, 1988 $475,546 $767,851 $1,232,492
Oct.20-Nov.28 1988 $229,032 $507,470 $ 902,016
Nov.29 - Dec.31 '88 $ 87,522 $ 20,729 $ 987,115
January 1989 $ 69,138 $ 80,090 $ 976,162

during the term of the contract, to offset or issue a credit against the client's debt based on
the amount of income received as a result of their use of the client's mailing list. Further,
the witnesses stated that issuing a credit to a client based on the remaining two categories
of income claimed by the companies -- second generation rental income and an overall

across the board increase in business volume, = note 5, zpa -- is not a usual and
normal business practice in the industry.

'To the extent that the companies' continued emphasis on the profitability of its
relationship with NSPAC may indicate that the companies wish to forgive NSPAC's
approximately $1 3 million debt, we note that the Commission has regulations governing
a corporation's ability to do so. Sei 1 C.F.R. § 116.4 (corporation may not forgive debt
of political committee for less than amount owed unless, h=Alia, initial extension of
credit was made in ordinary course of business).

'Although the RDIINSPAC relationship commenced in April 1986, the analysis herein

focuses only on extensions of credit occurring between August 1988 and June 1991
inasmuch as in MUR 2638 the Commission found no reason to believe that the
companies had extended credit outside of the ordinary course of business for the period
between April 1986 through July 1988. In addition, in light of the apparent early success
of the RDI/NSPAC fundraising program, for the period at issue - August 1988 through
June 1991 - we do not view NSPAC as a new committee in considering the companies'
extensions of credit, but instead view it as having established a successful track record
with RDI prior to that period.



February 1989 $ 59,590 $ 24,000 $1,011,758
March 1989 $ 64,716 $ 43,645 $1,032868
April 1989 $ 19,992 $ 10,600 $1,042,138
May 1989 $ 16,638 $ 0 $1,058,800
June 1989 $ 36,726 $ 2,820 $1,092,683
July 1989 $ 39,123 $ 20,040 SI,112,753

August 1989 $ 15,883 $ 0 $1,128,636
September 1989 $ 38,838 $ 1,686 $1,165,774
October 1989 $ 13,756 $ 520 $1,174,017
November 1989 $ 8,088 $ 4,921 $1,182,182
December 1989 $ 53,388 $ 24,058 $1,211,512

January 1990 $ 32,635 $ 44,373 $1,199,774
February 1990 $ 37,085 $ 21,825 $1,215,034

March 1990 $ 8,407 $ 12,919 $1,210,522

April 1990 $ 18,831 $ 5,000 $1,224,353

May 1990 $ 10,011 $ 10,929 $1,223,434

June 1990 $ 21,151 $ 9,203 $1,235,383

July 1990 $ 7,569 $ 16,388 $1,226,564

August 1990 $ 10,792 $ 10,518 $1,226,841
September 1990 $ 5,209 $ 4,778 $1,227,269
Oct. 1-17, '90 $ 6,543 $ 3,481 $1,230,330
Oct.18-Nov.28 '90 $ 14,574 S 5,938 $1,239,276

Nov.29-Dec.31 '90 $ 10,837 $ 377 $1,249,774

January 1991 $ 4,562 $ 5,159 $1,249,179
February 1991 $ 61,890 $ 45,563 $1,265,510

March 1991 $ 17,670 $ 10,400 $1,272,777

April 1991 $ 4,336 $ 8,000 $1,269,113
May 1991 $ 1,326 $ 1,500 $1,268,939

June 1991 $ 0 $ 0 $1,268,939

In an effort to gauge whether the respondent companies' continued extensions of

credit would be considered to be a usual and normal practice in the industry, this Office

asked the witnesses to consider, in a hypothetical context, the respondent companies'

continued extensions of credit to NSPAC despite NSPAC's rising debt to the companies.

The situation posed, which reflects the actual course of dealings between the companies

and NSPAC, was as follows:
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A client has a fiveyar contrmt with a direct mail compny hr
out a direct response fund-raising program. At the end of the second year
of the program, the client's debt was only 13% of the client's incme. At

the end of the third year, the client's debt was 300% of its income. And at
the end of the fourth year, the client's debt was 533% of its income.

One witness' initial response to this scenario was:

That the client was not monitoring the program very well, or the agency
was not providing proper information to the client, and that both the
agency and the client were out of their minds to get that far out [in debt].

The other witness responded:

My initial response is, what in the world is going on here? There is no
pattern here that is usual, in terms of making investment in building a

donor base or building an income structure for a client. The normal
process is the debt would be 500 times income in the first year, 300 times
in the second year, and none or little in the third year. This is going in the

reverse order, and what the reason could be, I can only speculate, but ...

among the things that could be happening is that the political committee

could be being used by the [company] to build a mailing list or to ... do
something that, if the [company] is funding it, is a potential transfer of

political money for purposes other than fundraising. There is no
legitimate five-year fund-raising goal that is being met in this situation....

Regarding when the witnesses would have stopped extending credit to the client

under the scenario posed, the latter witness stated that the witness' company "would have

End of 1st Year Dec. 1987 ratio unknown

End of 2nd Year Dec. 1988 debt =13% of income

End of 3rd Year Dec. 1989 debt = 300% of income

End of 4th Year Dec. 1990 debt =533% of income

Contract Ended April 1991 ratio unknown



dtscoglm [mainp erainly by the end of the send year as I saw the trend piq

up...." The witness explained that in this situation, it will be nearly impossible to recover

the debt and to provide the political committee with net income.

The witnesses' testimony establishes that the continuous extensions of credit by

the companies to NSPAC are neither usual or normal in the industry nor a part of a

"commercially reasonable" attempt to collect on the debts owed. Specifically, as noted

previously, the witnesses stated respectively, that the companies and the committee had

to be "out of their minds" to get that far out in debt, and that the witness would have

discontinued mailings by the end of the second year because under the RDI/NSPAC debt

scenario it would be nearly impossible to recover the debt and to provide the political

committee with net income.

One witness acknowledged that the scenario would be viewed differently if the

debt resulted from one large unsuccessful mailing. Although respondents identify the

failure of the large-scale 1988 ftundraising effort, in which approximately three million

letters were mailed at once, as a primary reason for the NSPAC debt, and assert that

subsequent mailings were done for the purpose of reducing the NSPAC debt, a review of

records and actual mailings provided by the companies reveals that several mailings

mailed subsequent to the 1988 unsuccessful mass mailing, including several done in 1990

and 1991, were not aimed at reducing the NSPAC debt."° Instead these mailings

The witnesses indicated that when a company does mailings solely for the purpose of

debt reduction, all of the returns from the mailings would be used to reduce the client's
debt, none would be given to the client for program purposes. The witnesses stated that,

for ethical reasons and to avoid committing mail fraud, such mailings must convey to

potential donors that debt reduction is what the money will be used for, so that the public



contaid olicitatiom for purposs such a to lobby Conr= to supr the %Ac-va

agenda, to defeat or re-clect certain candidates, or to re-elect conserative c idaus In

addition, the record further reflects that NSPAC made $12,150 in direct contributim to

candidates in 1989, and $2,150 in direct contributions in 1990.

By June 1989, at the latest, it should have been very clear to both RDI and

NSPAC that any efforts toward fundraising, the stated goal of the RDI/NSPAC contract,

or toward reducing NSPAC's debt were not working. The extensions of credit by the

companies subsequent to the 1988 unsuccessful mass mailing, with rare exceptions,

consistently increased the NSPAC debt. Between December 1988 and the end of May

1989, NSPAC's debt rose from $987,115 to $1,058,800, an increase of $71,685.

NSPAC's payments to the companies during this five-month period totaled $179,064,

while the new debt incurred by NSPAC assertedly to reduce the debt totaled $317,5%. It

should be noted that the new debt of $36,726 reported for June 1989 followed no

payments by NSPAC in May, and the new debt of $38,838 in September 1989 followed

no payments in August. Therefore, this Office concludes that, at the latest, the extensions

of credit made by the respondent companies to NSPAC subsequent to May 1989, which

total $479,230, were made outside of the ordinary course of business in violation of

Section 441b.11 These extensions therefore resulted in violations of 2 U.S.C. § 441b by

NSPAC.

does not think that its donations are going toward the client's programs when the money
will be used solely to reduce the client's debt.

" With respect to the complainant's assertion that the companies did not make a
commercially reasonable attempt to collect the NSPAC debt, the companies argue that
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the Commission's regulations require the filing of suit against debtors only if it is
commnercially rea able to do so. The companies state that:

[pkeumably, commercial reasonableness does not require a business to
expend a substantial sum of money in pursuit of a debt that may not be
possible to collect .... Because NSPAC is insolvent, any attempt by the
companies to collect the debt owed to them would likely be fruitless.

Inasmuch as we have concluded that most of the companies' continued extensions of
credit to NSPAC, which the companies extended assertedly in an effort to reduce
NSPAC's debt were violative of 2 U.S.C. § 441b on the bases that they were neither
made in the ordinary course of business nor a part of a commercially reasonable attempt
to collect the NSPAC debt, we need not address this argument.
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1 /;7z /I le,
I (



FEDERAL ELECTION COMMISSION
WSASIN(,ON. DC .'O*X

August 2. JoN

William H. Schweitzer, Esquire
E. Mark Braden, Esquire
Baker & Hostetler
1050 Connecticut Avenue, NW, Suite 1100
Washington, DC 20036

RE: MUR 3638
Response Dynamics, Inc., CLaL

Dear Mr. Schweitzer:

Based on a complaint filed with the Federal Election Commission on October 5,
1992, and information supplied by your clients, Response Dynamics, Inc., and its
associated companies, Direct Response Data Management Service, Inc., American
Telephone Marketing Group, Inc., The Best Lists, Inc., American Graphic Design, Mid-
American Printing Company, and Fulfillment Management Services, Inc., the
Commission, on September 27, 1994, found that there was resmo to believe your clients
violated 2 U.S.C. § 441 b, and instituted an investigation of this matter.

After considering all the evidence available to the Commission, the Office of the
Gcneral Counsel is prepared to reommend that the Commission find probable cause to
believe that a violation has occurred.

The Commission may or may not approve the General Counsel's
recommendation. Submitted for your review is a brief stating the position of the General
Counsel on the legal and factual issues of the case. Within 15 days of your receipt of this
notice, you may file with the Secretary of the Commission a brief (ten copies if possible)
stating your position on the issues and replying to the brief of the General Counsel.
(Three copies of such brief should also be forwarded to the Office of the General
Counsel, if possible.) The General Counsel's brief and any brief which you may submit
will be considered by the Commission before proceeding to a vote of whether there is
probable cause to believe a violation has occurred.
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re" N C Noble

General Counsel
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) IMUR 3635

Rsponse Dynamics, Inc., cLAL ))
)

GENERAL COUNSEL'S BRIEF

I. STATEMENT OF THE CASE

This matter was initiated by a signed sworn complaint filed with the Federal

Election Commission ("the Commission") by the Democratic National Committee

on October 5, 1992. The Commission found reason to believe that Response Dynamics,

Inc. and its associated companies violated 2 U.S.C. § 441 b by extending credit outside of

the ordinary course of business to the National Security Political Action Committee and

Elizabeth I. Fediay, as treasurer (NSPAC), and the Republican Challengers Committee

and Robert E. Miller, Jr., as treasurer (RCC).

In this brief, the General Counsel sets forth the factual and legal issues in this

matter, and his recommendation regarding whether there is probable cause to believe that

such violations occurred. So I IC.F.R. § I 11.16(a).

11L ANALYSIS

A. Fiet

Response Dynamics, Inc. and its associated companies, namely, Direct Response

Data Management Service, Inc., American Telephone Marketing Group, Inc., The Best

Lists, Inc., American Graphic Design, Mid-American Printing Company, and Fulfillment

Management Services, Inc., were all founded and are owned by David A. Kunko and
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Rmd Kafr. Mats owrct with RDI for the provision of directm rnark

and, in turn, RDI, acting as an agent of the client, enlists the services of its associated

0mie to carry out cemin aspects of the project. RDI and its asociated comp

together perform direct mail, telemarketing, mailing list brokerage, letter production,

filing, printing, and inserting services. Herein, these seven respondents will be referred to

collectively as "the companies."

On April 7, 1986, NSPAC entered into RDI's standard vendor/client contract

wherein RDI was appointed as NSPAC's exclusive agent to carry out a direct response

fundraising program. Between the time of the contract's inception and its end in May,

1991, NSPAC accumulated a debt owed to the companies of S1,268,939.19, which still

exists to date.

On November 7, 1989, RCC entered into RDI's standard vendor/client contract

wherein RDI was appointed as RCC's agent to carry out a direct response fundraising

program. Between the time of the contract's inception and its end in June of 1992, RCC

accumnulated a debt owed to the companies of $95,027.77, which still exists to date.

B. L= Frmework

The Federal Election Campaign Act of 1971, as amended, ("the Act"), makes it

unlawful for any corporation to make a contribution or expenditure in connection with

any federal election to any political office. 2 U.S.C. § 441b(a). The Act also makes it

unlawful for any officer or director of a corporation to consent to any corporate

expenditures which may be prohibited contributions to candidates or committees. Id.

The term "contribution" includes any direct or indirect payment, distribution, loan (other
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course of business), advane, deposit, or gift of money, or any services, or anything of

value. 2 U.S.C. 9 441b(b)2).

Prior to October 3, 1990, the Commission's regulations provided that a

corporation could extend credit to a political committee, and the credit would not be

considered a contribution, if the credit was extended in the ordinary course of business

and the terms were substantially similar to extensions of credit to non-political debtors

which were of similar size and risk of obligation. 1 C.F.R. § 114.10 (1989). Also, prior

to October 3, 1990, the Commission's regulations included within the definition of

contribution the extension of credit by any person for a length of time beyond normal

business or trade practice unless the creditor has made a commercially reasonable attempt

to collect the debt. I 1 C.F.R. § 100.7(aX4) (1990).

Subsequently, on October 3, 1990, the Commission adopted revised regulations

on extensions of credit. The Commission's revised regulations continued to permit

commercial vendors to extend credit to a candidate, or political committee, without the

extension resulting in a contribution, provided that the credit was extended in the

ordinary course of the corporation's business and the terms are substantially similar to

extensions of credit to non-political debtors that are of similar risk and size of obligation.

11 C.F.R. § 116.3(b). However, the revised regulations specifically set forth the factors

that the Commission will consider in determining whether credit has been extended in the

ordinary course of business. The Commission will consider: (1) whether the vendor

followed its established procedures and its past practices in approving the extension of



ct (2) whether the vendor received prompt payment in full if it pv extnded

credit to the same candidate or political committee; and (3) whether the extension of

credit conformed to the usual and normal practice in the vendor's trade or induy.

11 C.F.R. § 116.3(c).1 Notably, even prior to the promulgation of the Commission's

October 1990 revised regulations, the Commission considered whether extensions of

credit conformed to the usual and normal practice within a vendor's industry in

determining the permissibility of extensions of credit. S= Advisory Opinion 1979-36

(Commission conditioned its approval of a proposed arrangement of extending credit in

the direct mail industry upon, iztcnli&a its conformance to "normal industry practice").

Pursuant to Section 116.4, commercial vendors may forgive debts for less than the

amount owed and the amount forgiven will not be considered a contribution if the

vendors have treated the debt in a commercially reasonable manner. 11 C.F.R. §

1 16.4(a)-(b). A debt has been treated in a commercially reasonable manner if: (1) the

original extension of credit was made in accordance with 11 C.F.R. § 116.3; (2) the

political committee has undertaken all reasonable efforts to satisfy the debt; and (3) the

vendor has pursued its remedies against the political committee as vigorously as it would

pursue its remedies against a nonpolitical debt. 11 C.F.R. § 116.4(d). The debt remedies

may include, but are not limited to, oral and written requests for payment, withholding

delivery of additional goods or services until overdue debts are satisfied, imposition of

charges or penalties, referral of debts to debt collection agencies and litigation.

11 C.F.R. § 1 16.4(dX3).

' The effective date of 1 I C.F.R. § 116.3, which replaced 11 C.F.R. § 114.10, was
October 3, 1990. 55 E. &g., 40376 (October 3, 1990).



S S

C. Dkmam

The complaint in this matter alleged that NSPAC and RCC have each been

exteded"conmerially unreasonable" credit by the respondent companies M in

1988 in connection with direct mail and telemarketing findraising services performed for

NSPAC, and continuing into 1992 in the form of like services performed for RCC.

Specifically, the complaint alleged that credit extended to NSPAC and RCC was not

"extended in the ordinary course of business and the terms are not substantially similar to

extensions of credit to nonpolitical debtors that are of similar risk and size of obligation."

Further, the complaint alleged that "the vendors have failed to make a commercially

reasonable attempt to collect the debts," asserting that Response Dynamics has filed suit

against another customer to collect unpaid bills, but not against NSPAC or RCC. The

complaint concluded that NSPAC and RCC have accepted illegal contributions from the

vendors.

1. RDIISPAC

In response to the complaint, NSPAC emphasizes that the RDI/NSPAC contract

was entered into before the promulgation in 1990 of the Commission's present

regulations governing extensions of credit by corporations. NSPAC argues that the

regulations in effect in 1986 required that credit be extended "in the ordinary course of

the corporation's business" and that it was NSPAC's understanding that the contract that

was being tendered to it for services by RDI was the contract used by RDI in the ordinary

course of its business and, therefore, no inordinate credit extension was provided to

NSPAC.



While the Commission's rvised regula speciftaly dw t mhe

that the Commission would consider in determining whether an extension of credit was

made in the ordinary course of business were promulgated on October 3,1990, even prio

to the promulgation of those regulations, the regulated community was provided adequee

notice that the ordinary course of business in the vendor's indust was a factor that the

Commission would consider in determining the legality of extensions of credit.

Specifically, in Advisory Opinion 1979-36, which was issued on July 27, 1979, the

Commission addressed precisely the type of extensions of credit involved in this matter

and conditioned its approval of the proposed arrangement upon, itr u the

arrangement's conformance to "normal industry practice." Therefore, we reject

NSPAC's implied argument that conformance to the corporation's own business practice

is the controlling inquiry in determining the legality of extensions of credit, and herein we

apply, inter ala, the "normal industry practice" standard with respect to all of the activity

at issue, which occurred between August 1988 and June 1991.

In response to the complaint, the companies argue essentially that the course of

dealings between the companies and NSPAC met the Commission's regulatory standards

for determining the ordinary course of business, and assert that income received by the

companies as a result of the RDI/NSPAC contract "more than offset" NSPAC's debt.

Specifically, the companies argue that "the business relationship between the companies

and NSPAC met each of the standards set forth in the Commission's regulations," i.e.,

1) it followed its established procedures and its past practices in approving the extensions

of credit; 2) it received prompt payment in full for previously extended credit to the same
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political committee; and 3) the extensions of credit conformed to usual and en

practices in the vendors' industry. The companies state:

The companies followed their established procedures and practices in
detemining to go forward with their business arrangements with NSPAC.
In past dealings with principals of NSPAC, they had received prompt
payment in full. The underlying agreement between the parties conformed
to usual and normal practice in the industry. The contract was a pre-
printed standard form agreement regularly used by the companies.... The
contract is substantially identical to contracts executed by all of the
company's clients. Pursuant to the contract, NSPAC agreed to be billed at
the companies' standard rates .... The contract also called for NSPAC to
pay according to the companies' standard terms of payment.

Relevant to the third prong of the Commission's regulations, the companies focus

only on whether the underlying agreement between the companies and NSPAC

conformed to usual and normal practices in the industry. Similarly, in its response,

NSPAC emphasizes that the RDI/NSPAC contract was RDI's standard contract, and

urges the Commission to bifurcate its analysis considering first the original extension of

credit, which it argues was "an arms length standard business contract. 2 However, in

addition to examining the nature and terms of the RDI/NSPAC contract to determine

whether it conformed to usual and normal industry practices, it is also necessary to

examine whether the companies' continuous extensions of credit despite NSPAC's

enormous and steadily rising debt conformed to usual and normal industry practices.

We will consider these questions in turn.

2NSPAC argues that the Commission should focus secondly on NSPAC's attempts to
retire its debt to the companies. NSPAC asserts that continuous efforts were made to
retire the debt until "it was evident that it was a net loss proposition," and that virtually
all net proceeds NSPAC received from February 1989 forward were for purposes of debt
retirement, not new contributions or projects. S= discussion of debt retirement efforts,
infra at p. 18.

T 7 er7lok, 4,-,



As the di ea rgdg the tenu ofthe undedying amntbetween

companies and NSPAC will illustrate, not only is the overall nature of the RDI/NSPAC

contract contrary to that of contracts usually and normally entered in the industry, the

RDI/NSPAC contract is heavily weighted in the companies' favor. We stress, however,

that in providing direct mail services to NSPAC, the companies provided something of

value, i.e., voter contact which potentially influences federal elections regardless of the

amount of money raised. Under the terms of the RDI/NSPAC contract, compensation of

approximately $1.3 million is due the companies for the rendering of those direct mail

services. This is true irrespective of the existence of additional contract provisions that

economically benefit the companies.

In an effort to ascertain what constitutes usual and normal business practice in the

industry in which the respondent companies operate, this Office conducted informal

interviews and formal depositions with two individuals who own companies that operate

in the same industry.3 Contrary to the companies' assertions, the witnesses testified that

the overall nature of the RDIINSPAC relationship is not usual and normal in the industry.

One witness testified that there was a radical shift in usual and normal practices in the

2The two witnesses interviewed are Ann E.W. Stone of Ann E.W. Stone and Associates,
Inc., located in Alexandria, Virginia, and Roger M. Craver of Craver, Mathews, Smith &
Company, located in Falls Church, Virginia. The witnesses, like the respondent
companies, provide direct mail services, as well as other direct response marketing
techniques, including telemarketing, to political and non-political clients. The witnesses

stated that the industry in which they operate is termed the direct marketing industry.
The industry's national association is called the Direct Marketing Association. Ms. Stone

testified that she has reviewed direct mail contracts for at least 10-12 agencies, and has
served as an expert witness in several cases in which she was required to review such

contracts. Mr. Craver testified that over the years he has viewed hundreds of different
direct mail contracts.
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industry during 1964-195, and that duriog that period, it became other th uin Md

normal in the industry for a company to co-own a PAC's mailing lists during the course

of the contract, which is an extremely lucrative arangement for a company. In addition,

during that time period, it became other than usual and normal in the industry for

contracts to grant companies the right to exclusively carry out the client's fimdrising

project; non-exclusive contracts became the norm. The witness commented that

"exclusive contracts are like prison sentences," and explained:

Well, if it is an exclusive contract, and it has a term of duration, and it has
an extremely long termination clause, what that basically does is, it gives
the client no option. They are wedded, for worse or for worse, to that
agency. And they have no ability, because the agency usually, under those
terms, also controls the list for the term of that contract. And in many
cases, it ... co-owns (the lists].... And if they control the client's message
getting out and they control the client's resource of the list, they control
the client.

The witness stated that in exclusive contracts, the client's ability to terminate the contract

is usually hindered in two ways - - there is a long termination period and generally all

debts are due and payable upon termination. The witness stated:

And [in] a lot of the exclusive contracts, the agency has so much control
that very often it's in the agency's interest and the incentive is there for the
agency to abuse [the client] and to get the client into debt, because then the
client can't cancel because then they have a huge debt that is owed and
payable right then.

When asked why a direct mail company might want to keep a client in its control when a

client is unable to pay its debt, the witness stated that many companies do it for the

billings. The witness explained that if a company has billings and it's a large corporation

that has a line of credit with a bank, one of the things they have to report to the bank is

how much they are billing. Billings affect how a company's balance sheet looks;
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the witness stated that some companies may believe that eventually the debt will be paid.

With regard specifically to the RDI/NSPAC contract, the witnes pointed out that

the contract provided for exclusive representation by RDI of NSPAC in carrying out

NSPAC's fundraising program; co-ownership of the mailing lists during the term of the

contract; a 5-year contract duration; a 150-day contract termination period; and the

requirement that NSPAC pay RDI $25,000 if the contract is terminated prior to the 5-year

duration. The witness explained that these provisions work together to the disadvantage

of the client, subjecting the client to a form of "indentured servitude." The witness also

pointed out that the RDI/NSPAC contract entitled RDI to unlimited use of mailing lists

during the term of the agreement, and prohibited the client from renting any list created

under the contract without RDI's prior written approval. The witness explained that the

provision restricting the client's ability to use its mailing lists has not been a usual and

normal contract provision in the industry "since about 1975, at the latest 1978." The

witness further commented that the provision makes the mailing lists the agency's

property, not the client's. With respect to this provision, the other witness stated:

It's - it's unusual and, frankly, outrageous. The capacity of a client to
control its own data, its own donors, is fundamental to the process of
fundraising, whether it's a political committee or a charity, and the whole
issue of what fundraising is and the fact that the public is involved with
giving money ... comes into play here. I mean, this is highly unusual.

As a whole, this witness characterized the relationship created under the RDI/NSPAC

contract as "one of jailer and prisoner" and commented that "there is no substantial

freedom for the client. There is every freedom for the agency. It is quite a one-sided



ontct" Darned on the foregoing testimony, we conclude that the underlying arme

between the companies and NSPAC did not conform to usual and normal practices within

the industry. Again, however, we epai that although the underlying aVreemn

between the companies and NSPAC ultimately worked to NSPAC's disadvantage, in

providing direct mail fundraising services, the companies provided something of value to

NSPAC - voter contact that potentially influences federal elections no matter how much

money is raised - for which approximately $1.3 million is due pursuant to the terms of

the RDI/NSPAC contract.4 This is not negated by the fact that NSPAC entered a contract

that contained terms that were ultimately more favorable to the companies.

We now turn to the question of whether the respondent companies' continued

extensions of credit to NSPAC despite NSPAC's rising debt conformed to usual and

normal industry practices. With regard to the NSPAC debt, the companies explained:

In October [1988] a business decision was made to mail approximately 3
million letters on previously tested lists. The projection indicated that the
mailing would net more than $700,000. The actual results of the mailings
were a loss of about $400,000. The difference between the projected gain
and the actual loss on this mailing was over one million dollars and nearly
accounts for the entire debt that NSPAC has with RDI and related
companies. RDI believes the variation in the projection verses actual on
this particular mailing was due to the increasing point spread in the polls
in the final month before the Bush-Dukakis election.

The companies further assert that they "received prompt payment from NSPAC

on its invoices through October 1988" and that "the relationship between the companies

and NSPAC was an arm's-length commercial transaction that was a financial success for

' The testimony of the witnesses deposed indicates that the compensation provisions
contained in the RDINSPAC contract were generally within the range of usual and
normal charges in the industry.
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tles compaies in spie of the cnmly outmding debt." In re s to bsw alm

in the complaint that the amount of debt owed the seven vendors is "dioportionat to

the size of the vendors and to the political committees involved," the 2paie lot

that NSPAC had receipts and expenditures of more than $10.27 millim "NSPAC's total

unpaid debt to the companies is approximately $1.3 million, or less tha 15% of gross

income for the total project. NSPAC's debt to total income ratio for this project is better

than the companies' average client debt to total income ratio."

Citing MUR 216/239 (1976), the respondent companies argue that courts "will

not intervene in business decisions motivated by a rational purpose and made in good

faith." The companies state:

Surely no business purpose is more rational than the companies' purpose
in entering into a contractual relationship with NSPAC: the realization of
profit. This relationship required the companies to take the risk that they
would be forced to write off a large debt if NSPAC became insolvent. The
Companies were willing to take that risk in return for the possibility that
they would realize significant profits from the contract That the
companies' position was reasonable is borne out by the profits they
ultimately did realize, profits that dramatically outweigh the loss resulting
from the companies' failure to collect the NSPAC debt .... The
complainant has made no showing that the companies acted with any
motive other than a desire to earn a profit. The companies have earned
more net income from work performed on this one NSPAC accunt than
any other account they have handled within the same time frame.

Regarding income generated from the RDI/NSPAC contract, the respondent

companies argue that as a result of the companies' co-ownership of the mailing lists

created pursuant to the agreement with NSPAC, they have continued to earn "significant

net dollars" and expect to do so "over the next four years." "List rental income earned

from the Americans for Bush mailing list of 128,000 names and new accounts produced



as a result of publicity over this project has more than offset all $1.3 million owed to the

companies."
5

Initially, we reject the companies' argument that list rental income earned from

use of NSPAC's mailing list and new accounts produced as a result of publicity "offsets"

the $1.3 million debt owed by NSPAC to the companies. Under the terms of the contract,

the companies' use of NSPAC's mailing list and profits deriving therefrom were not

' Specifically, the respondent companies stated that the amount of additional revenue it

realized resulting from the usage of NSPAC's Americans for Bush mailing list is as
follows:

(a) AFB mailing list rental income:

1988 $51,526.11
1989 273,207.63
1990 36,360.32
1991 60,303.00
1992 90,102.45
1993 73.785.41
Total $585,284.92

(b) Estimated second generational list rental: Total of 4 million names

rented at 2% = 80,000 names acquired and added to second generation
lists. This is a conversion rate of 66% or 2/3 of the AFB list being
added to other agency client lists. Estimated additional income for the
six year period would be 2/3 of the amount generated by the AFB list
or $400,000.

(c) Increase in business for all RDI companies as a result of the increase in

size of all client mailing lists who have mailed the AFB list would be

calculated by estimating the total number of direct mail pieces
produced that would not otherwise be produced if the AFB list never
existed.

Estimation: AFB list direct rentals = 4,000,000 extra direct mail pieces produced.

Second generation rentals = 2,600,000 extra direct mail pieces produced. Total extra

direct mail pieces produced = 6,600,000. Estimated additional revenue to RDI and

related companies from the usage of the AFB mailing list is over $2,500,000.
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lik to __umm_ i for savie relded Thecmpanis' righ to u NSPAC's

mailing list was stated in absolute form and therefore represented a source of income over

and above compestion for services provided. That the we of the NSPAC i list

represented a bargained for source of income in aition compensation is borne out by

the fact that the companies have not applied the income resulting from use of NSPAC's

mailing list to NSPAC's debt. Despite the companies' claim of receiving substantial

income as a result of using the NSPAC mailing list, none of this income has been applied

to NSPAC's approximately S1.3 million debt to the companies. NSPAC continues to

report the debt to date. Moreover, the terms of the RDI/NSPAC contract clearly

contemplate that RDI would be entitled to unlimited use of mailing lists created under

the contract "without any payment of any nature whatsoever by the Agency to the

client."6 This language specifically negates that there would be a credit to NSPAC, or an

offsetting of NSPAC's debt, based on income received by the companies from use of

NSPAC's mailing list 7 Consequently, evidence regarding the overall profitability of the

contractual relationship is irrelevant. 8

' The actual text of the RDIINSPAC contract provision is as follows:

The Client, its officers and/or representatives shall not during the term of

this Agreennt, or at any time subsequent thereto, rent, exchange, donate,

sell or otherwise provide any list(s) created under this Agreement to any
third party for any reason whatsoever without the prior written approval of

the Agency. The Agency shall be entitled to unlimited use of the same
both during the term of this Agreement and at all times subsequent thereto
without any payment of any nature whatsoever by the Agency to the
Client

'In addition, the expert testimony indicates that it is not usual or normal in the industry

for a company that has contracted with a client on terms such as those contained in the

RDI/NSPAC contract, i.e., provisions granting co-ownership of a client's mailing list



We now addrs the pivotal question of whether the respondent com '

continued extensions of credit to NSPAC were done in the ordinary course of busines

The following chart reflects, in the "new debt" column, the extensions of credit made by

the respondent companies to NSPAC from August 1988 through June 1991.' The chart

also reflects the payments made by NSPAC to the respondent companies, as well as the

net debt owed to the respondent companies by NSPAC during that period.

mothw Db Paymcnts N~D

August 1988 $950,830 $429,533 $1,445,421
September 1988 $940,328 $860,981 $1,524,798
October 1-19, 1988 $475,546 $767,851 $1,232,492
Oct.20-Nov.28 1988 $229,032 $507,470 $ 902,016
Nov.29 - Dec.31 '88 $ 87,522 $ 20,729 I$ 987,115
January 1989 $ 69,138 $ 80,090 1$ 976,162

during the term of the contract, to offset or issue a credit against the client's debt based on
the amount of income received as a result of their use of the client's mailing list. Further,
the witnesses stated that issuing a credit to a client based on the remaining two categories
of income claimed by the companies -- second generation rental income and an overall
across the board increase in business volume, s note 5, supr -- is not a usual and
normal business practice in the industry.

' To the extent that the companies' continued emphasis on the profitability of its
relationship with NSPAC may indicate that the companies wish to forgive NSPAC's
approximately $1.3 million debt, we note that the Commission has regulations governing
a corporation's ability to do so. S= 11 C.F.R. § 116.4 (corporation may not forgive debt
of political committee for less than amount owed unless, inter ali initial extension of
credit was made in ordinary course of business).

'Although the RDI/NSPAC relationship commenced in April 1986, the analysis herein
focuses only on extensions of credit occurring between August 1988 and June 1991
inasmuch as in MUR 2638 the Commission found no reason to believe that the
companies had extended credit outside of the ordinary course of business for the period
between April 1986 through July 1988. In addition, in light of the apparent early success
of the RDVNSPAC fundraising program, for the period at issue - August 1988 through
June 1991 - we do not view NSPAC as a new committee in considering the companies'
extensions of credit, but instead view it as having established a successful track record
with RDI prior to that period.



Febnary S 59,590 S 24,000 $1,011,7
March 19_ $ 64v716 S 43,645 $1,032,86
April 1989 $ 19,992 $ 10,600 $1,042,138
May 1989 $ 16,638 $ 0 $1,058900
June 1989 $ 36,726 $ 2,820 51,026i3
July 1989 $ 39,123 $ 20,040 $1,112,753
August 199 5 15,883 5 0 $1,128,636
September 1989 5 38,838 $ 1,686 $1,165,774

October 1989 $ 13,756 $ 520 $1,174,017

November 1989 $ 8,088 $ 4,921 $1,182,182
December 1989 $ 53,388 $ 24,058 $1,211,512

January 1990 $ 32,635 $ 44,373 $1,199,774

February 1990 $ 37,085 $ 21,825 S1,215,034
March 1990 $ 8,407 $ 12,919 $1,210,522
April 1990 $ 18,831 $ 5,000 $1,224,353
May 1990 $ 10,011 $ 10,929 $1,223,434
June 1990 $ 21,151 $ 9,203 $1,235,383

July 1990 $ 7,569 $ 16,388 $1 ,226,564
August 1990 $ 10,792 $ 10,518 $1,226,841

September 1990 $ 5,209 $ 4,778 $1,227,269
Oct. 1-17,'90 $ 6,543 $ 3,481 $1,230,330

Oct.18-Nov.28 '90 $ 14,574 $ 5,938 $1,239,276
Nov.29-Dec.31 '90 $ 10,837 $ 377 $1,249,774
January1991 $ 4,562 $ 5,159 $1,249,179

February 1991 $ 61,890 $ 45,563 $1,265,510
March 1991 $ 17,670 $ 10,400 $1,272,777

April 1991 $ 4,336 S 8,000 $1,269,113

May 1991 S 1,326 $ 1,500 $1,268,939

June 1991 $ 0 $ 0 1.$1,268,939

In an effort to gauge whether the respondent companies' continued extensions of

credit would be considered to be a usual and normal practice in the industry, this Office

asked the witnesses to consider, in a hypothetical context, the respondent companies'

continued extensions of credit to NSPAC despite NSPAC's rising debt to the companies.

The situation posed, which reflects the actual course of dealings between the companies

and NSPAC, was as follows:
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A cliet has a fiwyear contract with a direct mail company hr cmng
out a direct response fund-raising program. At the end of the second year
ofthe program, the client's debt was only 13% of the client's icome. At
the end of the third year, the client's debt was 300% of its inme. And at
the end of the fourth year, the client's debt was 533% of its imone.

One witness' initial response to this scenario was:

That the client was not monitoring the program very well, or the agency
was not providing proper information to the client, and that both the
agency and the client were out of their minds to get that far out [in debt].

The other witness responded:

My initial response is, what in the world is going on here? There is no
pattern here that is usual, in terms of making investment in building a
donor base or building an income structure for a client. The rmnal
process is the debt would be 500 times income in the first year, 300 times
in the second year, and none or little in the third year. This is going in the
reverse order, and what the reason could be, I can only speculate, but ...
among the things that could be happening is that the political committee
could be being used by the [company] to build a mailing list or to ... do
something that, if the [company] is funding it, is a potential transfer of
political money for purposes other than fundraising. There is no
legitimate five-year fund-raising goal that is being met in this situation....

Regarding when the witnesses would have stopped extending credit to the client

under the scenario posed, the latter witness stated that the witness' company "would have

End of I st Year Dec. 1987 ratio unknown

End of 2nd Year Dec. 1988 debt = 13% of income

End of 3rd Year Dec. 1989 debt = 300% of income

End of4th Year Dec. 1990 debt =533% ofincome

Contract Ended April 1991 ratio unknown
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up...." The witness explained that in this situation, it will be nearly impossible to recover

the debt and to provide the political committee with net income.

The witnesses' testimony establishes that the continuous extensions of credit by

the companies to NSPAC are neither usual or normal in the industry nor a part of a

"commercially reasonable" attempt to collect on the debts owed. Specifically, as noted

previously, the witnesses stated respectively, that the companies and the committee had

to be "out of their minds" to get that far out in debt, and that the witness would have

discontinued mailings by the end of the second year because under the RDI/NSPAC debt

scenario it would be nearly impossible to recover the debt and to provide the political

committee with net income.

One witness acknowledged that the scenario would be viewed differently if the

debt resulted from one large unsuccessful mailing. Although respondents identify the

failure of the large-scale 1988 fundraising effort, in which approximately three million

letters were mailed at once, as a primary reason for the NSPAC debt, and assert that

subsequent mailings were done for the purpose of reducing the NSPAC debt, a review of

records and actual mailings provided by the companies reveals that several mailings

mailed subsequent to the 1988 unsuccessful mass mailing, including several done in 1990

and 1991, were not aimed at reducing the NSPAC debt.10 Instead these mailings

"I The witnesses indicated that when a company does mailings solely for the purpose of
debt reduction, all of the returns from the mailings would be used to reduce the client's
debt, none would be given to the client for program purposes. The witnesses stated that,
for ethical reasons and to avoid committing mail fraud, such mailings must convey to
potential donors that debt reduction is what the money will be used for, so that the public
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agenda, to defeat or re-elect certain candidates, or to re-elect conservative candidates. In

addition, the record farther reflects that NSPAC made £12,150 in direct contributiom to

candidates in 1989, and $2,150 in direct contributions in 1990.

By June 1989, at the latest, it should have been very clear to both RDI and

NSPAC that any efforts toward fundraising, the stated goal of the RDI/NSPAC contract,

or toward reducing NSPAC's debt were not working. The extensions of credit by the

companies subsequent to the 1988 unsuccessful mass mailing, with rare exceptions,

consistently increased the NSPAC debt. Between December 1988 and the end of May

1989, NSPAC's debt rose from $987,115 to $1,058,800, an increase of $71,685.

NSPAC's payments to the companies during this five-month period totaled $179,064,

while the new debt incurred by NSPAC assertedly to reduce the debt totaled $317,596. It

should be noted that the new debt of $36,726 reported for June 1989 followed no

payments by NSPAC in May, and the new debt of $38,838 in September 1989 followed

no payments in August. Therefore, this Office concludes that, at the latest, the extensions

of credit made by the respondent companies to NSPAC subsequent to May 1989, which

total $479,230, were made outside of the ordinary course of business in violation of

Section 44 lb. "

does not think that its donations are going toward the client's programs when the money

will be used solely to reduce the client's debt.

" With respect to the complainant's assertion that the companies did not make a

commercially reasonable attempt to collect the NSPAC debt, the companies argue that
the Commission's regulations require the filing of suit against debtors only if it is

commercially reasonable to do so. The companies state that:
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a. anzmcctX

In response to the complaint, RCC argues that the Commission's former

regulations were in effect in November, 1989 when the RDI/RCC a n. t wu signed

and that, therefore, the Commission's former regulations should be applied in this matter.

Relying entirely upon the terms of the Commission's pre- 1990 regulations, RCC asserts

that the agreement was "made in the ordinary course of RDI's business and on terms

which were substantially similar to other RDI agreements made with not only other

political committees but non-political entities."

As discussed above, Advisory Opinion 1979-36 provided adequate notice to the

regulated community that the ordinary course of business in the vendor's industry was a

factor that the Commission would consider in determining the legality of extensions of

credit. Therefore, we reject this argument.

RCC further argues that the RDI/RCC contract should be judged by whether it

was an arms-length transaction at the time it was executed, not whether the contract

resulted in a successful fundraising project. In its response, the companies similarly

focus on the terms of the RDI/RCC contract. Specifically, the companies argue that the

agreement between the companies and RCC was a standard pre-printed agreement and

[p]resumably, commercial reasonableness does not require a business to
expend a substantial sum of money in pursuit of a debt that may not be
possible to collect .... Because NSPAC is insolvent, any attempt by the
companies to collect the debt owed to them would likely be fruitless.

Inasmuch as we have concluded that most of the companies' continued extensions of
credit to NSPAC, which the companies extended assertedly in an effort to reduce
NSPAC's debt were violative of 2 U.S.C. § 441 b on the bases that they were neither
made in the ordinary course of business nor a parl of a commercially reasonable attempt
to collect the NSPAC debt, we need not address this argument.
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that the fee dmpd was the adard rate of S50.00 per ft a packages mailed.

Further, the companies assert:

After about a year of standard direct mail prospect package testing and
remailings to active donors of RCC, the Compani determined that the
project did not have the potential that the Companies originally hoped.
Based on the results of all work performed by the Companies for RCC, the
Companies nude a business decision to temporarily reduce the level of
mail volume until the political fundraising climate improved.

In the foregoing arguments, the respondents appear to focus only on the

underlying agreement between the companies and RCC. However, in determining the

legality of extensions of credit, it is necessary to examine whether the companies'

continuous extensions of credit under the circumstances surrounding the RDI/RCC

relationship conformed to usual and normal industry practices.

The witnesses testified that it is a usual and normal practice in the industry for

companies to extend credit to political action committees (PACs) because there is an

expectation that PACs will be around for a long period of time. Relevant to how PACs

are viewed in the industry from a creditor's standpoint, one witness stated:

... [P]rovided it's a longstanding political committee ..., the
political committee has a more institutional dimension, so that ... if it hits
some rough water in one year, chances are it will recover and be a good -
a good paying client in another year, so that suppliers and agencies both
tend to take a long view of political committees ...

However, the witnesses' indicated that the foregoing practice of extending credit

applies provided that the PAC is a longstanding organization with a reputation of credit

worthiness and that the normal view of extensions of credit is very different with respect

to new political committees. Specifically, one witness testified that since around 1985 or

1986, it has become "more usual" in the industry for companies to require new political
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-mmite to aise wed money that could be ecrowed and ued to cover my potleal

losses in early mailings or, alternatively, to "keep a very tight rein on [ I how the money

is spent." Relvant to usual practices involving extensions of credit to new versus

established, longstanding committees, the other witness testified that the principal factom

relied upon in considering whether to extend credit to a client include the reputation of

the people involved and, in&i& whether the company has worked with the individuals

before and whether any prior experience with the individuals was positive. The witness

also stated that the amount of credit that is going to be extended is an important

consideration, stating "[ijt's one thing to extend credit of a limited nature. It's quite

another to expose suppliers to enormous risk."

We now address the question of whether the respondent companies' continued

extensions of credit to RCC conformed to usual and normal industry practices. The

following chart reflects, in the "new debt" column, the extensions of credit made by the

respondent companies to RCC from February 1990 through June 1992. The chart also

reflects the payments made by RCC to the respondent companies, as well as the net debt

owed 1o the r companies by RCC during that period.

-- a NDbt Payments N

February 1990 s18,606 s -0- S 18,606
March 1990 $ 4,903 $16,098 $ 6,930
Ail 1990 $48,797 $ 3,984 $ 51,743

May 1990 $23,324 $12,912 $ 62,156

June 1990 $ 4,859 $15,468 S 51,546
July 1990 $71,695 $9,612 $113,629

August 1990 $67,542 $57,756 $123,415

S!e ber 1990 $27,479 $48,287 $102,606
October 1990 $14,683 $14,414 $102,875

Nov1mber 26$,1990 ,632 $26,673 $ 77,834

[1/27- 12/31, 1990 $27,603 $12,755 $ 92,682



January 1991 515,929 $13214 S 90,397
February 1991 $18,312 $21,655 S 87,034
March 1991 $ 9,297 £10,274 S86,077
April 1991 $ 5,724 S10,314 $81487
May 1991 $ 3,718 S -0- $ 85,06
June 1991 $ 9,575 S 6,266 $ 88,516
July 1991 $13,626 $16,105 $84,327
August 1991 $12,434 $ 8,504 $ 89,966
September 1991 $ 8,523 $9,189 $89,300
October 1991 $ 3,292 S 1,215 $91,377
November 1991 $ 85 $ -0- A91,463
December 1991 $ 485 $ -0- $91,949
January 1992 $ 1,058 $ -0- $93,000
February 1992 $ 824 $ -0- $ 93,824
March 1992 $ 1,385 $ -0- $94,209
April 1992 $ -0- $ -0- $94,209
May1992 $ 818 $ -0- $95,027
June 1992 $ -0- $ -0- $95,027

In its response to the complaint, RCC explains that it was formed to support non-

incumbent Republican candidates for the U.S. Senate and House of Representatives, and

that although RCC believed that this message "would be very attractive to potential

Republican contributors, it was seen as a failure after several months. The revenues were

not generated to cover expenses and little if any funds were used for purposes other than

direct mail costs."

The record reflects that prior to entering the RDI/RCC contract, the companies

had business dealings with the chairman of the RCC, Mr. Floyd Brown, during the time

that Mr. Brown was associated with NSPAC. At the time that the parties entered the

RDI/RCC contract, NSPAC was deeply in debt to the companies as a result of

fundraising activities spearheaded by Mr. Brown. The difference in the focuses of the

RCC fundraising program and the earlier NSPAC fundraising program (RCC was created
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to mist conpasional capigns of Republkan candidates in 1990 wbmun NSPAC's

activities were aimed at assisting the presidential campaign of George Bush in 1988 and,

to a lessor extent, to support seven Senate candidates in the same eletion cycle) m

have provided a basis for early optimism and led the companies to undertake the RCC

findraising program. However, the companies' past dealings with Mr. Brown, as well as

RCC's newly formed status should have caused the companies to make only very narrow

extensions of credit to RCC, if extensions of credit were made at all.

Specifically, the record reflects that Floyd G. Brown, the chairman of RCC, was

previously active as a consultant to NSPAC, and in that capacity, headed NSPAC's 1988

Americans for Bush (AFB) fundraising effort. In November, 1989, when RCC

contracted with the companies for the provision of the direct response fiundraising

services at issue, NSPAC was carrying over S 1,000,000 in debt to the companies

stemming from the fundraising activities in which Mr. Brown was involved. Based on

the expert testimony, we conclude that usual and normal industry practices under such

circumstances would entail requiring RCC to raise seed money to cover any potential

early losses or, at the very least, very narrowly limiting extensions of credit to RCC.

Moreover, notwithstanding past dealings with individuals involved with RCC, the

expert testimony indicates that the usual and normal industry practice regarding

extending credit to new political committees, like the then newly formed RCC, would be

to make very limited extensions of credit. As can be seen on the monthly summary of

RCC debt, the amount of new debt owed the companies by RCC jumped several fold in

July and August, 1990, with net debt owed more than doubling by the end of July, having
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extending more credit to reduce a client's debt is normal industry practice. the S71.695
and $67,542 credit extensions in July and August are .Is I large chce

the newly formed status of the committee and the already existing $5 I546 debt.

Therefore, we conclude that the extensions of credit made by the companies to RCC

subsequent to June 1990, which total $315,719, were made outside of the ordinary course

of business in violation of 2 U.S.C. § 441b. 2

HI. GENERAL COUNSELS RECOMMENDATION

1. Find probable cause to believe that Response Dynamics, Inc., and its
associated companies, Direct Response Data Management Service, Inc., American
Telephone Marketing Group, Inc., The Best Lists, Inc., American Graphic Design, Mid-
American Printing Company, and Fulfillment Management Services, Inc. violated
2 U.S.C. § 441b.

Date , .- Lawrence M. Noble
General Counsel

'2 RCC further argues that it had no control over whether the companies took sufficient
steps to collect the debts and further stated that "the issue of the size of the debt and the
attempts by RDI to collect it are irrelevant to the issues involving RCC." Inasmuch as we
have concluded that most of the companies' continued extensions of credit to RCC were
violative of 2 U.S.C. § 441b on the basis that they were not a part of usual and normal
industry practices, we need not address this argument.
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August 8, 1996

General Counsel Office
Federal Election Commission
999 E Street. N.W.
Washington, DC 20463 "
Attn: Tracy L. Ligon All

Re: MUR 3638 - Response Dynamics, Inc.

Dear Ms. Ligon:

I am writing in response to your letter notifying our client that it was the intention of
the General Counsel's office to recommend to the Commission that it find probable cause to
believe that a violation has occurred in MUR 3638. As indicated to you in our telephone
discussion, a response brief which could adequately address the issues raised in the General
Counsel's brief cannot be prepared within 15 days. The General Counsel's use of novel
arguments, combined with the appearance of outside witnesses will require additional time
for a response brief to be prepared. Also the response period comes at the time of the
Republican National Convention in San Diego.

For the above reasons, I am requested that the General Counsel's Office grant an
extension of 20 days for the filing of a response brief in MUR 3638 by Response Dynamics,
Inc., et al.

Sincerely yours.

E. Mark Braden

EMB/rvn

cc: Response Dynamics. Inc.

I) 1715 84124 92()1 Ligon.808

(LuCE,.L., OHK) Cow'um's Om iEMVNL COLmOA HOWnM. Tu Lam kRAm, CALaqvm LM ANGEM CM.WCMWA OKAW FSmm
(216) 621-0200 (614) 228-1541 (30) 814MM (713)711-1000 (310) 432-3=37 (21) 634-240 (4W) 64000



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

August 13, 1996

E. Mark Braden
Baker & Hostetler
Washington Square, Suite 1100
1050 Connecticut Avenue, N.W.
Washington, D.C. 20036-5304

RE: MUR 3638
Response Dynamics, Inc.

Dear Mr. Braden:

This is in response to your letter dated August 8, 1996, which we received on August 12,
1996, requesting an extension of 20 days to respond to the brief of the General Counsel. After
considering the circumstances presented in your letter, the Office of the General Counsel has
granted the requested extension. Accordingly, your response is due by the close of business on
September 11, 1996.

If you have any questions, please contact me at (202) 219-3690.

Sincerely,

Tracey L.
Attorney

Celebrating the Comrnmisson's 207h Annoverar

YESTERDAY, TODAY AND TOMORROW
DEDICATED TO KEEPING THE PUBLIC INFORMED
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August 15, 1996

Lawrence M. Noble, Esq. . -
General Counsel "n

Federal Election Commission "_
999 E Street, NW
Washington, DC 20463
via messenger service

attn: Tracey L. Ligon, Esq.

RE: MUR 3638, National Security Political Action
Committee and Elizabeth I. Fediay, as Treasurer

Dear Mr. Noble:

On August 5, 1996, 1 received the counsel's brief in the above-referenced matter which
recommends a probable cause finding for a 2 U.S.C. 1441b violation. I have forwarded the
documents to my client, and we are in the process of drafting a response. I have just returned,
this date, from a one week vacation, and as a result, I would request a twenty (20) day extension
of time in which to file a response brief on behalf of the above-referenced client. Specifically,
the response brief will be filed no laar than Monday, September 9, 1996. In addition to the time
delay resulting from my vacation, given the three years of financial activities pertaining to the
Committee's debt, the additional time requested will be necessary to review those debt schedules.

Thank you for your time and attention to this matter. Should you have any questions,
please contact me at your earliest opportunity.

cc: Elizabeth Fediay
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August 15, 1996 Tn
CIO

Lawrence M. Noble, Esq.
General Counsel U -
Federal Election Commisin
999 E Street, NW
Washington, DC 20463
via messenger service

attn: Tracey L. Ligon, Esq.

RE: MUR 3638, Republican Challengers Committee
And Robert E. Miller, Jr., as Treasurer

Dear Mr. Noble:

On August 5, 1996, 1 received the counsel's brief in the above-referenced matter which
recommends a probable cause finding for a 2 U.S.C. I441b violation. I have forwarded the
documents to my client, however, I ImdeNand that the Chairman is at the San Diego Convention
and I have yet to receive a respon from him.

Based upon that fact, I would hereby request an additional twenty (20) to file a response
brief in the above-referenced matter. Specifically, the response brief will be filed no later than
Monday, September 9, 1996. Please notify me should you have any questions pertaining to this
request.

cc: Floyd Brown



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

August 16, 1996

Paul E. Sullivan, Esquire
1225 1 Street, NW
Suite 500
Washington, DC 20005

RE: MUR 3638
National Security Political Action Committee

and Elizabeth 1. Fediay, as Treasurer

Dear Mr. Sullivan:

This is in response to your letter dated August 15, 1996, requesting an extension of 20

days to respond to the brief of the General Counsel. After considering the circumstances

presented in your letter, the Office of the General Counsel has granted the requested extension.

Accordingly, your response is due by the close of business on September 9, 1996.

If you have any questions, please contact me at (202) 219-3690.

Sincerely,

Tracey L. Ligon
Attorney

Ceh, erating the Commis!-n 20th Anrn esr1

YESTERDAY. TODAN AD TOMORROW
DEDICATED TO KEEPING THE PUBLIC INFORMED



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 2043

August 16, 1996

Paul E. Sullivan, Esquire
1225 1 Street, NW
Suite 500
Washington, DC 20005

RE: MUR 3638
Republican Challengers Committee

and Robert E. Miller, Jr., as Treasurer

Dear Mr. Sullivan:

This is in response to your letter dated August 15, 1996, requesting an extension of 20

days to respond to the brief of the General Counsel. After considering the circumstances
presented in your letter, the Office of the General Counsel has granted the requested extension.
Accordingly, your response is due by the close of business on September 9, 1996.

If you have any questions, please contact me at (202) 219-3690.

Sincerely,

Tracey L. Ligon
Attorney

Celebrtlng the Comnmisav.n s 20th .nv ersirv

YESTERDAY, TODAY AND TOMORROW
DEDICATED TO KEEPING THE PUBLIC INFORMED
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August 27, 1996

Lawrence M. Noble, Esq.
General Counsel
Attention: Tracey L.Ligon, Esq.
Federal Election Commission
999 E Street, NW
Washington, DC 20463
via messenger

Re: MUR 3638 Republican Challengers' Committee and Robert

E. Miller, Jr., as Treasurer

Dear Ms. Ligon:

First, thank you for your l of August 16, 1996 granting my request for an extension
until September 9, 1996 in which to file a reqmse to General Counsel's probable cause brief in
the above-referenced matter.

Pursuant to filing that respose, I am hereby requesting that the Commission provide to
me a full and complete copy of the two deposition referenced in the General Counsel's brief at
page seven. Specifically, the ap ns of Am E.W. Stone of Ann E.W. Stone and Asoe,
Inc., Alexandria, Virginia, and Roger M. Craver of Craver, Matthews, Smith and Company,
Falls Church, Virginia.

In presenting its argunens, the Counsel has relied substantially upon the expert witness
of the two above-referenced individuals to ascertain evidence as to what constitutes usual and
normal business practices in the direct mail industry. (See pages seven and eight of Counsel's
probable cause brief.) Counel's brief relies strongly upon the "normal industry practice" in its
interpretation of the regulations and the Advisory Opinion cited in the brief, AO 1979-36.

In light of the fact that Counsel has poffermred such expm" testimony, respondents require
an opportunity to fully examine the context in which questions cited and relied upon in Counsel's
brief were posed and whedr or no there were qualifications to the expert's testimony. It is not
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posble to pwqey reqmd to th arguments of Counsel's brief without having access to this

For *An =mua, I N input dm a cay of the two aftema depoiti
be provded to m so* , T-edy, September 3, 1996. Thank you for your time and
amenio to ths matWt, id I look foward to your earliest response.

Paul E. Sullivan, Esq.

cc: Chairm Eliott
Vice Chbrman McGarry
C -iow Akins

nisio McDonal
ommiior Thn
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August 27, 1996

VIA HAND DELIVERY

Lawrence M. Noble, Esquire
General Counsel
Federal Election Commission 4P

999 E Street, N.W. .)
Washington, DC 20463

C.0
Attention: Tracey L. Ligon

Re: MUR 3638 - Response Dynamics, Inc., et al.

Dear Mr. Noble:

This letter is written in response to the General Counsel's Brief recommending that
the Commission find probable cause to believe that a violation has occurred in the above-
referenced matter.

Upon review of that brief, it is clear that the General Counsel's position rests almost
entirely on the deposition testimony of two expert witnesses, Anne E. W. Stone and Roger
M. Craver. The General Counsel quotes extensively from the deposition testimony of these
two witnesses. However, a full transcript of the testimony has not been provided to
respondents.

In order to effectively respond to the General Counsel's brief, we believe that
respondents should have access to the entire transcript of the deposition testimony of each
expert witness. It is difficult to draft a response to testimony that has not been reviewed,
except in the small extracts chosen by the General Counsel for inclusion in the brief.

In light of the short time frame for filing a brief in response to the General Counsel's
position. we request that you provide copies of the deposition transcripts as soon as possible.

CALVM OMO COoWW& O0 0 CVIUUAmm HOMWE ThuA LMaBL 4u. CALUMA I" A.MR CAUMA (HAWb PMb.
.... ....... , 4) 26 S, ( 3) 3614.m (713i 751-10 (1310) 432-4 7 (213) 634-2400 () U



Lawin M. Noble
Am.pat 27, 1996
Page 2

In order to expedite receipt of the transcripts and for your conv e , we will be happy to
semi i a ssm lgmr to pick up tC transcripts from the Commission.

If you have any questions regarding this matter, please do not hesitate to contact me.

Sincerely yours,

E. Mark Braden

EMB/rvn

EMRA 1735:;4124:92001:No4c.C7



FEDERAL ELECTION COMMISSION
WvINGTON, D.C. 20.4

August Z9, 1PM

Paul E. Sullivan, Esquire
1225 1 Street, NW
Suite 500
Washington, DC 20005

RE: MUR 3638
National Security Political Action Committee

and Elizabeth I. Fediay, as Treasurer

Dear Mr. Sullivan:

Pursuant to your request of August 27, 1996, this Office has enclosed a copy of
the deposition transcripts of Ms. Anne E.W. Stone and Mr. Roger M. Craver, the expert
witnesses whose testimony is relied upon in th General Counsel's Brief in the above-
referenced matter.

We remind you, however, that since this deposition testimony has been obtained
as part of an investigtion being conducted by the Commission, the confidentiality
provision of 2 U.S.C. § 437g(aX2XA) applies That section proluibits making public any
investigation conducted by the Commission without the express written consent of the
persons with respect to whoim the investigation is made. No such consent has been given
in this case.

If I can be of any further assistance, please contact me at (202) 219-3690.

Sincerely,

Tracey L. Ligo
Attorney

Cekebroing the Commssio,'s 201h Anmverwry

YESTERDAY. TOOAY AND TOMOROW
DEDICATED TO KEEPNG THE PUBLIC INfOMED
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August 29. 1996

E. Mark Braden, Esquire
Baker & Hostetler
1050 Connecticut Avenue, Suite 1100
Washington, DC 20036

RE: MUR 3638
Response Dynamics, Inc.., #1,

Dear Mr. Braden:

Pursuant to your request of August 27, 1996, this Office has enclosed a copy of
the deposition transcripts of Ms. Anne E.W. Stone and Mr. Roger M. Craver, the expert
witnesses whose testimony is relied upon in the General Counsel's Brief in the above-
referenced matter.

We remind you, however, that since this deposition testimony has been obtained
as part of an investigation being conducted by the Commissi, the confidentiality
provision of 2 U.S.C. I 437V(aXI2XA) applies That section polubits making public any
investiption conducted by the Commission without the expess written consent of the
persons with respect to whom the investigation is made. No such consent has been given
in this case.

If I can be of any further assistance, please contact me at (202) 219-3690.

Sincerely,

Tracey L. L
Attorney

Cek6'*WW the Commission's 20th Anniversary

YESTERDAY. TODAY AND TOMORROW

DEDICATED TO KEEPING THlE PUIC IWORMED



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 204b3

September 6, 1996

Ms. Ann Stone
Ann E.W. Stone & Associates
Suite 200
2900 Eisenhower Avenue
Alexandria, VA 22314

RE: MUR 3638

Dear Ms. Stone:

As you requested during our telephone conversation this evening, I have enclosed
a copy of the transcript of your December 13, 1995 deposition testimony which was
taken in connection with the above-referenced matter. In light of the confidentiality
provisions of 2 U.S.C. Section 437g(aX I 2XA), which have not been waived by the
respondents in this matter, this Office is unable to provide you with a copy of the
testimony of any other witness.

Should you have any questions, please contact me on (202) 219-3690.

Atorney

Celebratn the Comrnission s .'Orh 4nn, er'arv

YESTERDAY, TODAY AND TOMORROW
DEDICATED TO KEEPING THE PUBLI INFORMED
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September 10, 1996

Lawrence M. Noble, Esq.
General Counsel
Federal Elections Commission
999 E Street, NW
Washington, DC 20463

ATT: Tracy L Ligon, Esq.

re: MUR 3638
National Security PAC
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In the matter of: )
)NATIONAL SEURT )

POLITICAL ACTION COM TEE ) MUR 3638
and ELIZABETH I. FEDIAY, AS )
TREASURER ) RESPONSE TO GENERAL

) COUNSEL'S PROBABLE
) CAUSE BRIEF
)
)

Introduction

This matter was generated by a complaint filed with the Federal Election Commission ("FEC"

or "Commission") by the Democratic National Committee. By a letter dated October 8, 1992, the

Commission provided National Security Political Action Committee ("NSPAC"') with a copy of the

complaint. On December 1, 1992, NSPAC filed its RTB Response Brief with the Commission. By

a letter dated October 3, 1994, the Commission ismed a subpoem for production of documents and

answers to interroatori propounded pertaining to this matter. Documents were filed with the

Commission by letter dated December 5, 1994. By a letter dated August 2, 1996, NSPAC received

the General Counsel's probable cause brief and this document is filed as a response to that brief in

accordance with 2 U.S.C.§437g(aX3).

In essence, the General Counsel is making a recommendation that the Commission find

probable cause that NSPAC received an improper extension of credit amounting to four hundred

seventy-nine tosand, two humdred thirty dollars ( $479,230.00) in violation of the Federal Election

Campaign Act of 1971, as amended ("FECA" or "Act.") The genesis for this accusation was an April

1986 direct mail contract which NSPAC entered into with Response Dynamics, Inc. ("RDI") and a

host of its verticdly-integratd subsidiaries providing support service for RDI's direct mail business.
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From t time that the April 1986 contract was signed up to May of 1991, NSPAC raised a total of

approximately ten million, two hundred thousand dollars ($10,200,000.00) through its direct mail

conact with RDI. The direct mail flmdraising ceased after June of 199 1, at which time, NSPAC

had an outstanding debt of one million, two hundred sixty-eight thousand, nine hundred and thirty-

nine dollars ($1,268, 939.00.) That debt continues to be outstanding as of this date.

The theory proffered by the General Counsel's office is that, "... the extensions of credit made

by the Respondent companies to NSPAC subsequent to May 1989, which totals four hundred

seventy-nine thousand, two hundred thirty dollars ($479,230.00) were made outside the ordinary

course of business in violation of §4 lb." (Footnote omitted.)'

After an investigation which has lasted nearly four (4) years, including responses to

inteogatories and production of thousands of documents and the testimony of "expert witnesses,"

the General Counsel offers the Commission very little evidence upon which to base a probable cause

,3 finding. The elementary findings of fact which are central to support its allegations of specific

\--, violatiom of the Act are presented in a conclusionary fashion with little cross-reference to any of the

materials presented during discovery.

The OGC Brief narrows its case down to the issue of whether or not the extension of credit2

by RDI constituted usual and normal business practices in the industry in which the RDI companies

operate. The OGC Brief indicates that, in an effort to ascertain what constitutes usual and normal

General Counsel's Probable Cause Brief ("OGC Brief'), page 19.

2 OGC Brief acknowledges that no umroe credit was extended by NSPAC by virtue of entering ino

a contrat with RDI frm Apri 1986 frough July 198; rather, they argue the unprope exteaum of
credit occued from August 1988 (a date rather mbtrwy selected) through June 1991.



3

buiness F c they comducted inm int and formal epositios with two individul

in the direct e sp ore nduity, n t th t Coad's oie wa omlto see epe

tsiim y to providea rd a t which to meauw the words of the reulatsand the single

advisory opinion (Advisory Opinion 1979-36) to which it cites, evidences that it is a rather vague

legal standard, not easily understood even by the Counsel. Yet the Commission is being asked to find

that the menbers of the regulated were somehow expected to have a greater insight to that standard

than did the Counsel's office.

The Respondents will demonsta below that the contract entered into in 1986 with RDI met

the statutory and regulatory standards of the time, (a point not disputed in the OC Brief) and the

ongoing extension of credit continually met those regulatory standards. Second, the expert witnesses

to whom the OGC Brief so heavily relies consisted of (I) a witness who was admittedly prejudiced

against RDI, (2) witnesses who offered different opinions on material issues pertaining to what

constitutes the usual and normal business practice in the industry thereby that those

standards are extremely broa and thus ones which include the RDI contract provisions in question,

and (3) the General Counsel's office completely misled the expert witnesses by alleging that the

amount of debt in 1989 and 1990 roe to three hundred percent (300%) and five hundred and thirty-

three percent (533%) of NSPAC's income for those respective years. Respondents will proffer their

3 OC BridC pap 8. e ds have been p vded with copies of the rasipts of the deposition
of Ann Ston and Rg N Craver, whch am refaenced in the OGC Brief. p ts werenot
notified regading with whom the "informal in " were conducted. I do note for the
Commission's P.nmder Paion that it is rather odd that such expert witnesses would be deposed and yet

the two princqs of RDI were not deposed to enable them to respond to the testimony pertsaning to
what they comidemd to be the "ind ay standsrd" for the "usual and nomal business practices in the
industry." It would m that that s the only true f in which the Conuisson would have
receivd a mx benis tr conyuc b the e witnme and the bes upon which
RDI Aits m 1986.
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own chart to demontrate the amount of debt from July 1988 through May of 1991 increased by a

mere twelve and oe-half permn (12.5%.)

The General Counsel has the burden to offer to the Commission clear and credible evidence,

especially in a case of this magnitude, upon which to make a finding of probable cause. Due to the

fact that Counsel has failed substantially in its legal analysis and in its evidentiary production to

substantiate that extensions of credit did meet the regulatory and industry standards, Respondents

request that the Commission make a finding of no probable cause and close the file in this matter.

Analysis and Legal Arguments

I The contract which NSPAC entered into in April 1986 complied with the regulatory

reauirements of the FECA and the formal advice provided by the FEC which was available at the time

the contract was executed.

The OGC Briequestions and in fact rejects a statement made in the NSPAC RTB Brief, that

the applicable regulations for review of the 1986 contract should be the regulations which were in

effect at that time; not those enacted in 1990. Respondents cited to those regulations as a factual

matter and one of basic legal construction; at the time the RDI contract was entered into, the

regulations which were in effect must govern the determination as to whether or not that contract was

in compliance with those regulations. Counsel disputes this basic tenet and rather cavalierly states,

"... the regulated community was provided with adequate notice that

the ordinary course of business in the vendor's industry was a factor
that the Commission would consider in determining the legality of
extension of credit. Specifically, in Advisory Opinion 1979-36, which
was issued on July 27, 1979, the Commission addressed precisely the
type of extension of credit involved in this matter and conditioned its
approval of the proposed arrangement upon, inter alia, the
arranemen's cotnfbrance to "normal industry practice." Therefore,



-. 7 .7 -

we reject NSPAC's implied argument that conformance to the
Corporation's own business practice is the controlling inquiry in
deta~i mg the legality of extensions of credit, and herein we qpp)',
WMmza Oe "nemwzl #ky practlce" " sankwd with respect to all
of the actiy at issue, wdch occurred between August 1988 and
June 1991. " (Emphasis added.)

Respondent was not making an "implied argument"; it was not an argument at all, but rather

a direct quotation of the applicable regulations. The plain language of the regulations is the standard

to which the Commission must be held when adjudicating compliance matters. There is no need to

look behind the language of the regulations for some new and subtle interpretation when the

regulations are clear from a plain reading of the words'. Respondent does not dispute the language

of the Advisory Opinion cited above. However, to state that the "normal industry practice" standard
'0

is the one that the Commission intends to apply in this case is factually not a standard captured in the

plain language of the regulations. To summarily dismiss, as OGC's Brief attempts to do, the 1987

regulation is flat wrong. Second, if as Counsel contends, there is no substantive distinction between

the 1987 and 1990 regulations, they should comply with accepted rules of construction and cite to

the 1987 provisions, not the "three-prong" approach found in the 1990 amended regulations at I I

C.F.R. § 116.3.

The distinction is a material and significant one. The 1987 regulations state that a corporation

may extend credit, "-provided that the credit is extended in the ordinary course of the corporation 's

OGC Brief. page 5-6.

SS v WistarCorp., 116 S. Ct. 2432 (1996)

6 Jekis,. 485 U.S. 415 (1988); CommisIM o of Intrna Renue v. Schlc 115 S.
Ct. 2159 (1995)



bvasss and the terms are substantially similar to the extensions of credit to non-political debtors

which are of similar risk and size of obligation." (Emphasis added.)'

In fact, in AO 1979-36' the Commission merely recited the two-pro.g standard from the

regulations in effect up to 1990.

"The Commission concludes that if, in fact, (1) the proposed financial
agreement with its provisions for expenses to be initially incurred by
Working Names, and for limited liability on behalf of the Committee
if the direct mail is "unsuccessful," is of a type which is normal
industry practice and contains the type of credit which is extended in
the ordinary course of Working Names business with terms which are
s a l ilar to those given to non-political, as well as political,
debtors of similar risk and size of obligation, and if (2) the cost
charged the Committee are at least the normal charge for services of
that type, then the amounts expended by Working Names will not be
considered to be campaign contributions." (Emphasis added.)

Whereas the language of the 1987 regulations looks solely to the ordinary course of the

corporation's business which is extending the credit, the reference made to "normal industry practice"

adds an additional criteria beyond the parameters of the regulation. It directs one to look beyond

the coporation extending the credit and instead requires the credit terms to be assessed based on the

enire "industry.'"

Counsel also contends that this additional and much broader standard of review be applied

in this case based upon a rather subtle reference contained in a 1979 Advisoiy Opinion. Counsel

points to no provision in the statutes, the regulations in place at that time, no citation to the

regulation's explanation and justification, policy positions of the Commission, or even a second

11 C.FR. §114 lO(a), (1987)

Fed, Ele. Camp. Fin. Guide, (CCI) 5421
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Adviuuy Opi to which this new standard is also included. Despite that, the Counsel argues that,

by virture of that one phrase, "...the regulated community was provided adequate notice" of the

Commission's intent to employ this new criteria'.

Counsel does not dispute this new criteria was not in the 1987 regulations. This new standard

to which the Counsel claims will be the "standard with respect to all the activity at issue" in this

MUR, first sufaced in the newly-created section 116 of the regulations which became effective in

1990. The three-prong provision found in the amended 1990 regulations which the Commission

considers in determining whether credit is extended in the ordinary course of business, sets forth the

first two criteria focusing solely on the vendor's policy for credit extensions. Specifically, whether

the vendor followed its established procedures and its past practices in approving the extension of

credit, and (2) whether the vendor received prompt payments in full if it previously extended credit

to the same candidate or political committee. These first two elements reflect the entire standard of

the 1987 regulations. The third prong of the 1990 revised regulations was not set forth in the 1987

._- regulations; it requires one to also look beyond the internal normal course of business of the vendor

and focuses on the "usual and normal practice in the vendor's trade or industry." The Advisory

Opinion process is in the Act merely to enable the Commission to apply the operative terms of the

Act and regulations to a given fact pattern. It is not a vehicle to amend or -xpand the standards

plainly set forth in the regulations0

The distinction between the 1987 and the 1990 regulatory standards is not one which the

Commission should lightly brush aside nor cavalierly impose upon Respondent's actions in this

7 OGC Brf, page 5.

See 2 U.S.C. 1437f.



matter. OGC's Brief does not even attempt to argue that the RDI contract, and thereby the extension

of credit, was in violation of either of the first two prongs. Rather, it skips immediately to a

diucuuion ofthe third prong of the Commission's regulations". If the Commission determines that

the standard articulated in the third prong was not an enforceable provision at the time of the April

1986 contract or up through October 27, 1990, then the entire case presented by the OGC must fail.

As is shown below, the expert testimony, and the exclusive theory presented to the Commission by

the Counsel is that the ongoing extension of credit by RDI failed to meet the "normal industry

practice" - the third prong of the 1990 regulations in question.

It is dear that RDI complied with the 1987 regulations and in fact, with § 116.3 of the revised

credit regulations. Specifically, RDI followed its established procedures and past practices in

approving the extension of credit. This is evidenced by the fact that RDI tendered and NSPAC

executed the standard vendor/client contract 2 . As to the second prong, which would require that

RDI received prompt payment in full for previously extended credit to the same political committee,

i.e., NSPAC, is not applicable since there is no evidence proffered by Counsel that RDI had a prior

contract with NSPAC nor Elizabeth Fediay, the treasurer.

For the reasons stated above, it is the position of Respondent that it fully and accurately

complied with the applicable regulations pertaining to the extension of credit.

OGC Brief, page 7. Also, the very reference here to the third prong of the Commission's regulations
indicates that the Counsel's office is not relying upon the verbiage of the 1 87 regulations but rather
insists on applying the regulatory standards of § 116.3 enacted June 27, 1990, and effective October 3,
1990.

12 SeOGC BricPar 2.
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2. The M_ w -tn -_ which OGC cites as the cornerstone of its case. must be disrearded

because of the gross p_iudice by one wits toward RDI and the testimony of the two witnesses

is "a l d u on ma_,is is--es so -s to M t there is no oneusre "usual

Respondents are uncertain as to how the Counsel's office came to select the two expert

witnesses so heavily relied upon in the OGC Brief. However, the testimony of Ann E. W. Stone

("Stone") should be summarily disre by the Commission and should have been disregarded by

the Counsel in preparation of his brief to the Commission.

First, Counsel's office failed to qualify either witness as to their objectivity in this matter. At

that point in Ms. Stone's deposition when she indicated that she knew of RDI, Counsel should have

explored the basis for the knowledge and whether there was any prejudice on behalf of the witness

toward RDI based upon past activities, potential conflicts amongst clients, litigation, etc. Such

qualification was not made at any time by Counsel during the deposition. Failure to explore this

potential prejudice became material to the testimony of the witness when Stone testified that she

would not join a prof association, specifically Direct Response Fund-Raising Council, merely

because that association permitted RDI to be a member. (Stone Deposition, page 140- 1.) The fact

that an individual such as Ms. Stone who is a recognized leader in the area of direct response by her

own admission and by the Counsel by virtue of selecting her as an expert witness, would refuse to

join a leading direct response association merely because that association permitted to RDI to be a

mumber is such a blatant indication of prejudice toward RDI that Ms. Stone's testimony pertaining

to RDI's compliance with any ethical, let alone "industry standard procedures" must be completely

rejected by the Commission. For the Counsel to even submit such testimony to the Commission as

evidence of an objective expert witness must be severely questioned by the Commission.
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In addition, this apuuity is not the first time that Ms. Stone had reviewed or been privy to

the terms of an RDI dient contract. In response to Counsel's question during the deposition,

pes*aimngto the luiated damaes clais in the RDI Contract, specifically, the payment of twenty-

five thousand dolars ($25,000.00) in the event of a premature termination, Ms. Stone stated: "I have

seen this in their contracts before and only in their contracts." (Stone Dep.: page 126, line 8.)

Counsel failed to inquire of the witness as to how she came to previously review such contracts, the

contents in which those reviews were undertaken, and how often she encountered or had the

opportunity to review RDI contracts. This is especially material in view of Ms. Stone's earlier

-o testimony that she consider herself the " agency doctor" whereby clients who were "broken" by their

former direct mail firm came to her for "healing" (Stone Dep.: page 16-17.) One must ask how

much of her client base consists of former RDI clients? The failure by Counsel to pursue the potential

prejdce and thereby qualify the witness as an expert, able to render an objective opinion, mandates

that the Commission not put any credence in the opinions expressed by Ms. Stone. These are matters

which clearly would have surfaced had Respondent had the opportunity to cross-examine the expert

C) -- witness. Respondent has little doubt that Ms. Stone's credibility to express an objective opinion

pertaining to RDI would have been completely impeached, were such cross-examination permitted.

3. The two exper w express completely different opinions pertaining to substantial and

materi idu y acdi so as to demonstrate Respondents' very point that the industry standards

are extremely broad and the RDI contract fits within those industry standard parameters.

Notwithstanding the apparent prejudice of Ms. Stone, a review of the depositions of Ms.

Stone and Mr. Craver does demonstrate one point which Counsel's brief fails to acknowledge; the

witnesses express diametrically opposing views on material issues pertaining to the "industry

standard" as they relate to the RDI contract. Several of these major discrepancies are detailed below.
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(A) Covn and Duration: Stone testifies that her contract are generally open-

ended, whems Craver tWifies his conas are for a specific time period. In addition, Stone testifies

tlirty to sixty days, perhaps ninety, is the usual termination timeframe, whereas Craver testifies it is

usualy one hundred twenty days and maybe up to one year.

Stone Testimony:

Q: Okay. What factors does your company normally consider in determining the duration of a

contract?

A: Our contracts generally are open-ended. They do not have a duration, but they have the

ability to cancel on us very quickly.

Some contracts are 30-day cancellation. Some are 60. The most I think we have are 90, and

that's unusual ... I think 90 usually, or even back to 30 or 60, because I believe the client

shmd always have the right to walk away from us. (Stone Dep. pages 43-44.)

Compare to the testimony of Mr. Craver:

Q: So, usually direct mail contracts include some provision for the duration of the contract, and

usually what is --
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A. Usually it's a Wtm. It may be the agire term ofa campign, a two-year term or an

eSwam mh term..

Q: And is that the same with respect to political committees?

A: Generally.

Q: Okay.

And you're saying that the short 60-day termination period -

A: Is unusual.

Q: Is unusua? What is usual?

A: What is usual is 120 days, 90 days. Sometimes it goes for a year with written notice.

Otherwise it extends automatically for another term.

Q: Okay. (Craver Dep: pp. 29-30)

(B) Co-Ownership of List: Ms. Stone contends it is not usual to co-own a list, whereas Mr.

Craver disagrees.



Q: You memioned doat your company doesn't co-own ma'ling lists.

A.- Right.

Q: Is it a (sic) usual and normal pmcice in the industry for direct mail companies to co-own

maiing lists?

A: I'm proud to say that I think our - our agency led the way in making it less usual.

And, in fact, today it has now become more usual, because clients have become more

educated and generally do not allow co-ownership.

Q: Okay. And when would you say that it -

A: Again, dout the last ten yam. There, again, are some clients that are willing to give that up.

And s it is a trade-off for other things the agency can do.

But clients have come to understand their list is usually their greatest asset, and it can be

abused if they allow co-ownership.

Q: Okay.

A: And most of those agencies in town that are considered the best don't co-own. (Stone Dep:

pp. 66-67)



Cm Mns tI wih Wr. Cra, who tetifed as foRlows:

A ... In poti n u there ae a variety of areemet on the ownerwshp of data and

name& provide for swed ownership. Some provide for ownership by the

commco The - the p -ec on of data and the - and its use solely by the client is more rare

than common in the political direct mail business.

Q: Okay.

So co-oeh, then, of the mailing list by the agency and the client is not usual in a direct

m industry?

A: No. The co-ownership is - is - is not usual - I don't know whether it's usual. It's not

umuwl.

Q: Okay. (Craver Dep: page 26)

(C) Use of Co-Ownership Fees to reduce client's outstandin_ debt: Ms. Stone testifies income

from list is not applied to client's outstanding debt. However, Mr. Craver testifies that such proceeds

are routinely used for reducing client's debt.

Q: Okay. Now, what would your company do in the instance when the -- okay. Well, I'm sory.

In an effort to reduce the ddX of a client -
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Q: - Has your comany e rehaced your Phina. 1 e deci the conora to reduce the charges

A: No.

Q: So then, in your opinion, its unusual in the direct mail industry to reduce your charges in an

effort to reduce -

A: By a legitimte -

Q: -client-

A: - by legitimate business people for a political organization, yes and I would think it would

be a violation of the law, too. (Stone Dep: pages 81-82)

Mr. Craver testifies to the contrary:

Q: Okay.
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If your comay co-owned the cli nt's mailing H1, would you apply income received as a

result of the co-ownersdp to the cket's ou Us debt?

A: We do.

Q: Okay. And even if that's not provided for in the contmct -

A: Yes.

Q: - would you do that?

A: Yes. (Craver Dep.: Page 51)

Mr. Craver later testifies similarly:

Q: Okay.

Now, you may have covered this in the answers that you have given previously, but I just

want to be aire I everything, so I'm just going to go through a few more questions; and they

relate to a company's co-owning mailing fists with their clients.

Okay.



Is it a uuua and normal practice fbr such a company to offset a client's debt by actual rental

income from the mailing lists?

A: It is our usual practice. I don't know whether it's the industry's usual practice. (Craver

Dep.: pages 60-6 1.)

(D) Paymen of penaties or liquidated daae:Ms. Stone testifies that liquidated damages are

unusual, whereas Mr. Craver testifies that such financial penalties are typical.

A: ... 4(f) - I have seen this in their contracts before and only their contracts, where their -- this

is a penalty clause, where they have to pay liquidated if they try to cancel the contract prior

to the expiration date. This is part of the indentured servitude thing, buying their way of

freedom.

I believe I'm correct in saying they're the only ones I've ever heard that have done this -

$25,000 is actually less than I've seen in some of their contracts. I've seen them charge

clients even more.

And you can see if they have had paid this $25,000 that that's disincentive for them to ever

try to terminate before the expiration date. But that's unusual. That is an unusual thing.

(Stone Dep: pages 126-127.)

Mr. Craver testifies that such financial penalties in the termination of a contract are not unusual-
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A: ... Gea y, in political fimdraising, the contracts are for fixed terms. Often fairly onerous

terms. That, if it is terminated the list reverts to the contractor. If it is terminated, there are

certain financial penalties. The -- concept of terminating it and being paid only for this -- for

the services incurred to the point of termination is - is not that typical. (Craver Dep: pages

28-29.)

(E) Reduction in Price of Mailing Packages: Ms. Stone testifies that it is unusual to reduce the

compensation for fitndraising packages, whereas Mr. Craver disagrees:

Q: Now, if the company were to, in 1989, amend this contract to reduce the compensation of

$50 per 1,000 fundraising packages -

A: Mm-hmm.

Q: -- To $35 per 1,000 flndraising packages, would that be unusual, normal charge in this

scheme of this contract in 1989?

A: In the middle of the contract, no, that would not be, not when you have specific terms set out.

Something - if they decided to terminate and re-negotiate a contract, that's a whole different

can of worms. (Stone Dep.: page 136.)

Mr. Craver testifies as follows:



Q: Okay.

Has your comany ever, in an effbM to reduce the debt of a client, amended the contract

reducing the fee?

A: Yes.

Q: - for services?

A: Yes. (Craver Dep.: page 49.)

Respondents submit that these are merely highlights of sbstantial and material differences

between the expert opum * by the Counsel's brief However, it clearly demonstrates that

due to the diversity of opinio pert to what constitutes industry standards, the lack of

agreem on thes iemm by the two expert witnesses evidencs Respondents' position. The industry

standards for direct mail are very broad and by virtue of the fact that there are conflicting testimonies

by the Counsel's own expert witnesses, pertaining to the material matters in the RDI contract

evidences that the RDI contract did come within the industry standards.

6. Counsel fails to evidence how the RDI contract which. they contend ia heavily weighted in

favor of RDI consiutes an in-kind prohibited corporate contribution to NSPAC.

The OGC Brief presents a very awkward rgment. To wit, NSPAC entered into a contract

with RDI that was not usual and normal in industry stanards because it overwhelmingly favored
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RDI, providing RDI with exceptional value, compensation, and fees. Counsel states, "As the

disoussion regarding the terms of the underlying agreement between the company and NSPAC will

illustrate, not only is the overall nature of the RDIINSPAC contract contrary to that of contracts

usually and normally entered in the industry, the RDI/NSPAC contract is heavily weighted in the

company 'sfavor."13 (Emphasis Added.) Pertaining to the exclusivity provision of the contract,

Counsel states, "The witness commeted that "exclusive contracts are like prison sentences.""'4 "As

a whole, this witness characterized the relationship created under the RDI/NSPAC contract as "one

ofjaflor and prisoner" and commented that "there is no substantial freedom for the client. There is

every freedom for the agency. It is quite a one-sided contract.I" 15 Regarding the co-ownership of

the mailing list during the term of the contract, the five (5)-year contract duration, the one hundred

fiftY-(150) day contract termination period, and the requirement that NSPAC pay RDI twenty-five

thousand dollars ($25,000) if the contract is terminated prior to the five-(5) year duration, the

Counsel cites, "The witness explained that these provisions worked together to the disadvantage of

the client, subjecting the ciet to a form of "indentured servitude." The witness also pointed out that

the RDI/NSPAC contract entitled RDI to unlimited use of mailing lists during the term of the

agreement and prohibited the client from renting any list created under the contract without RDI's

prior written approval." 16

OGC Brief, page 7.

OGC Brief, page 9.

OC Brief, page 10

OC Bicf, page 9-10
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The cse which the Cownsd's office presents in this matter is that the contract was of immense

value to RDI. Cowmd's office argues that NSPAC failed to receive from RDI what they otherwise

would be entitled to receive by "usual industry standards."

The paradox in this factual and legal argument presented by Counsel is found when its

measured against the elementary FECA definition of a "contribution." That applicable definition in

the FECA defines "contribution" to include: "any direct or indirect payment, distribution, loan (other

than from a bank, pursuant to applicable banking law and regulations, in the ordinary course of

business), advance, deposit, or gift of money or any services or anything of value." Counsel makes

a very strong argument that NSPAC has not received any direct or indirect payment, distribution,

advance, deposit, let alone any gift, service, or anything of value as a result of the RDI contract.

Rather, it is RDI that has received from NSPAC the inordinate, "things of value." Specifically, the

higher fees, rights to the mailing list, the compounded agency/broker fees, etc. Counsel's brief fails

to bridge the inequities bestowed upon NSPAC and how those would constitute a prohibited

corporate contribution.

The single argument in the OGC Brief whereby such linkage is attempted, is conclusionary

in nature and fails to point to any documents, testimony, or materials uncovered during discovery that

would substantiate the claim. That claim proffered by Counsel states, "Again, however, we

emphasize that although the underlying agreement between the companies and NSPAC ultimately

worked to NSPAC's disadvantage in providing direct mail fundraising services, the companies

provided something of value to NSPAC -- voter contact that potentially influences federal elections
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no matter how much money is raised - for which approximately $1.3 million is due pursuant to the

terms of the RDIINSPAC contract." (Footnote omitted.) (Emphasis added.)'

Counsel's premise is that the NSPAC direct mail influenced federal elections, presumably

thereby triggering the §44 1b prohbtion.. As will be discussed below, it is Counsel's contention that

the improper extension of credit occurred between June 1989 and June of 1991". After a four-(4)

year investigation, and production of literally thousands of pieces of material, including direct mail

pieces, listings of all direct mail pieces sent out during the term of the investigation, one would think

the Counsel's office could provide substantial evidence to back this rather conclusive and flimsy

statement upon which turns a $1.3 million alleged violation. If direct mail pieces were sent out and

the text of those direct mail pieces met the necessary FECA standard, i.e. expressly advocate the

election or defeat of certain federal candidates,"9 then it is incumbent upon the Counsel to tender

those specific pieces of direct mail which they believe evidences their contention. It is not enough

to caim that such direct mail "potentially influences" federal elections. By their own statement, this

is the critical issue - the very basis upon which they are asking the Commission to make a finding of

probable cause for a $479,230 (Four Hundred Seventy NMine Thousand Two Hundred Thirty Dollars)

corporate contribution. NSPAC forwarded to the Commission four (4) banker boxes of documents

containing direct mail samples and computer printouts which identified the specific mail packages,

OGC Brief, pages 10-11.

OGC Brief, page 19. As will be discussed below, this arbitrary cut-off of Jur 1989 is not

substantiated with any evidence, testinmy, or the like However, for the sake of rebutting Counsel's
argument, it will be accepted for purposes of discussion pertaining to this potential mr-kind
contribution through the use of the direct mail

19 FEC v. Mmach_ , Citi- for ik Incg. 479 U.S. 238(1986)
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their titles, etc.' Yet, not one piece of mail is offered by the Counsel to substantiate this all-

important argument.

It is also incumbe that if Counsel is relying upon such direct mail to substantiate its position,

it should have included its Brief to provide Respondent's counsel with an opportunity to rebut and

impeach such evidence. Not having been presented with any such evidence, Respondent submits

Counsel has failed to evidence in any form whatsoever the very basis upon which they claim a

prohibited corporate contribution was made. Failing to do that, the Commission should not and

cannot find a violation based on one speculative portion of a paragraph in the Counsel's brief

7. By Counsel's own admission in the OC Brief. NSPAC's entering into a contract with RDI

in 1986 was not an improper extension of credit.

In a very relevant and telling statement, the Counsel cites in its Brief at page 15, footnote 9,

that the mproper eaension of credit which it is alleging occurred in this matter, may only be viewed

from the point of August 1988 up to June of 1991. Counsel notes that in MUR 2638, the

Commission found no reason to believe that the RDI companies had extended credit to NSPAC

outside of the ordinary course of business for the period between April 1986 and July 1988.

That one concession by the General Counsel voids any argument that the Commission can find

that the RDI conuract was an improper extension of credit at the time that it occurred. The Counsel,

is then left only with the even more difficult task to prove that at some point during the time

continuum of August 1988 and June 1991 there was a definitive threshold crossed by RDI by

improperly extending credit to NSPAC

0 See NCPAC Respose to Intcogatoncs dated December 5,1994, a copy of which is attached ho.
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Counsel mates that, in light of the apparent early success of the RDIINSPAC fundraising

program for the period of issue - August 1988 through June 1991 - we do not view NSPAC as a new

committee Ain conideing the company's extension of credit but instead view it as having established

a successful track record with RDI prior to that period.2 In the testimony of Ms. Stone, she

indicates that a political comnittee which has a house file, such as NSPAC(i 28,000 names), it would

be a whole different story as to how long they would permit the client to continue to mail. In her

testimony, she indicates that by industry standards, that could be upwards of two (2) years. (Stone

Dep.: page 43) Mr. Craver in his deposition antiates the fact that an ongoing political committee

should be given upwards of three (3) years to continue flandraising, notwithstanding the incurrence

of debt (Craver Dep.: page 46) In the case of NSPAC, this clearly appears to be justified, especially

in view of the fact that this Committee raised in excess often million dollars ($10 million), clearly the

largest fundraising committee during the 1988 cycle.

Counsel offers no legitimate evidence or testimony that the ongoing extension of credit to

NSPAC was not done in the ordinary course of business. (1) General Counsel concedes that entering

into the contract with RDI and NSPAC was not an improper extension of credit from April 1986

through August 1988 (2) NSPAC had a 2 year "successfuil track record," and a house file of one

hundred twenty-eight thousand (128,000) names, (3) the "expert" testimony of both of Counsel's

witnesses acknowledged that two (2) years is not an unusual amount of time to continue mailing.

8. The Counsel's calculation of the ratio of debt. and the calculations on the amount of the

alleged violations are gossly inaccurate and cannot be relied upon by the Commission.

21 OGC BrK fparc 15fooioe 9
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OGC Brief states that at the and of 193, the NSPAC debt equaled thirteen percent (13%)

of its income; at the end of 1989, the debt equa tr kdrd pernt (300%) of NSPAC income;
at the end of 1990, the debt equaled five hindred t -ty-three percen (533%) of the income.
Respondent is at a complete loss as to how the Counsel's office arrived at these astronomical
percnas. In dt using these raw percenasM during the deposition with the expe witnesses
illicted unjustified and inflammatory comments from the witnesses pertaining to the "industry

standard" of generating that percentage of debt.

Counsel does not provide an explanation for its calculation to reach those percentages.
C Tmfo Respondents are not able to comment on, nor critique the technique which was employed.

However, Respondents has set forth below a chart of its own, describing the amount of new debt
versus the amount paid to RDI during the period in question.

First, with reference to the debt chart at OGC Brief pages I 5 and 16, the first item that is
- obvious is that the net debt in August of 1988 was one million, four hundred forty-five thousand, four

hundred twenty-one dollars ($1,445,421) compared to the June 1991 debt of one million, two
hundred sixty-eight thousand, nine hundred thirty nine dollars ($1,268,939) - a net reduction in debt
of one hundred seventy-six thousand, four hundred eighty-two dollars ($176,482.) If, by Counsel's
own admission there was not an improper extension of debt by RDI to NSPAC from April 1986 up
until July 1989, and the subsequent debt during the course of time in question did not generate a net
increase but rather a net decrease of one hundred seventy-six thousand, four hundred twenty-six
dollars ($176,426), then it is readily apparent that during the time in question, RDI's position relative
to the outstanding debt was actually better in June of 1991 than it was in August of 1988.

22 OGS Bet pae 17
___________________________________________________________.
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no rts we a a loss a to the Counsel's rationale that, given this net improvement, there could

be an ausaion of an improper extension of credit during that time period.

Seowndly, if one were to include, for argument sake, the June, 1989 debt the ratio of total debt

to total income during the fife of the RDI contract with NSPAC was approximately twelve and one-

half percent (12.5 %) ($10.2 million raised, debt of $1.268.) It is perplexing as to why the Counsel

did not present those raw numbers to their two expert witnesses to elicit their opinion, rather than

using the unexplainable percentages cited in the depositions.

Third, if the Counsel is atte to demonstrate that somewhere during the time continuum

of August 1988 to June 1991 there was a spike in the amount of debt which shoxdd have forewarned

them not to go further with the direct mail, the plain numbers do not substantiate such a finding. In

the period in question, there were very consistent percentages of debt increase. This is demonstrated

by the numbers set out below. From 1988 to 1989, there was net new debt of three million, one

hundred nineteen thousand, one hundred thirty-four dollars ($3,119,134) and new payments of two

million, seven hundred ninety-eight thousand, nine hundred forty-four dollars ($2,798,944.) This

resulted in a net new debt of three hundred twenty thousand, one hundred ninety dollars ($320,190.)

Therefre, NSPAC was operating at an eleven point four percent (11.4%) dcbt at the end of 1989.

Specifically, they raised and paid RDI eighty-eight point six percent (88.6%) of the monies spent by

RDI during that time period.

At the end of 1990, the total new debt for the period in question from August 1988 through

the end of 1990 totaled three million, three hundred and two thousand, seven hundred and seventy-

eight dollars ($3,302,778.) NSPAC paid RDI a total of two million, nine hundred forty-four
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ft M4Ix htndre seventy-three dollars ($2,944,673.) This resulted in an aggregate net debt of

three hundred my-eisht thousand, one hundred and five dollars ($358,105) ($3,302,778.00 -

$2,944,673.00.) This represented an aggregate new debt of twelve point one percent (12.1%) of

moues spent by RDI. Specifically, NSPAC paid RDI eighty-seven point nine percent (87.9%) of the

expenses incurred by RDI on behalf of NSPAC. Escalation from eleven point four percent (11.4%)

to twelve point one percent (12.1%) and a thirty-seven thousand, nine hundred fifteen dollar

($37,915) net debt increase during the course of the year from 1989 to 1990 are not numbers which,

according to the expert witnesses, would generate alarms in accordance with the industry standards

fore-warning them to cease any further mailing.

The last year in question, when added to these numbers, reflects a very similar trend. Total

debt from 1988 through 1991 for the period in question was a total of three million, three hundred

ninety-two thousand, five hundred and sixty-two dollars ($3,392,562) of which NSPAC paid RDI

three million, fifteen thousand, two hundred ninety-five dollars ($3,015,295.) This resulted in a net

debt increase from 1988 to 1991 of three hundred seventy-seven thousand, two hundred sixty-seven

dollars ($377,267.) This new debt represented twelve point five percent (12.5%) of the aggregate

monies raised. In other words, NSPAC was able to pay a total eighty-seven point five percent

(87.5%) of the expenses incurred by RDI during the period of 1988 to 1991. The chart below

summarizes these numbers.
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DqMs '89 $3,119,134 $2,791,944 $320,190 11.4%

Aupmt 'SI - $3,302,778 $2,944,673 $358,105 12.1%
DePN*C '90

Auqpst 6S - $3,392,562 $3,015,295 $377,267 12.5%uI e '91 . ....

The Conmisuion should note that the percentage of aggregate net debt to income during the

period in question is virtually identical to the net debt over the life of the Committee - twelve point

four perc (12.4%) (one nmilion, two hundred sixty-eight thousand, nine hundred thirty-nine dollars

[$1,268,939] debt on income of $10.2 million.)

Lastly, Counsel contends that June 1989 is the cut-off date at which RDI commenced the

ina-poite extemion of credit. There is no explanation whatsoever in the OGC Brief, not even

p to the e testimony, as to the justification for the arbitrary choice of that date. In fact,

there was a twety-thousand dollar ($20,000) payment to RDI in the month of July 1989.

Respondents therefore dispute the choosing of June 1989 as the cut-off date since there is no

evidence whatsoever to explain the Counsel's justification for the choosing of this time period. In

addition, Counsel alleges that during June 1989 through June 1991, there was four hundred seventy-

nine thousand, two hundred and thirty dollars ($479,230) worth of credit extended in violation of

§441b. Counsel however, cites to the gross amount of monies spent-not credit iextended. Counsel

fails to offset expenses by the two hundred seventy thousand three hundred sixty-six dollars

b. , ,:: • .
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(30,r6) 4tkOM uw m d ved by RDI. Therefore, the net extension of credit during that

time in quegice is two kendred cilt thousa eight hundred sixty-four dollars ($208,864.)

- For the rmas set out above, Respondent requests the Commission making a finding

of No Proable Caue and close the file on this matter.

Respectfully submitted,

Counsel for Respondent
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of ) mo
) MUR 3638 -

Response Dynamics, Inc., et al. ) MUR.3638.1 _

RESPONSE DYNAMICS, INC. BRIEF

The complaint filed by the Democratic National Committee ("DNC") in this Matter

Under Review ('MUR") is a transparent attempt to use the Federal Election Commission

("Commission") enforcement process to chill the political activities of certain political

opponents which the DNC found particularly annoying and effective. That this MUR

remains open four years after the DNC's initial complaint and the General Counsel's office is

recommending to the Commissioners that they find probable cause to believe that a violation

has occurred is a chilling indictment of the General Counsel's office. It is difficult to

determine whether the General Counsel's office is prejudiced in regard to these political

committees and businesses or is just so unfamiliar with the direct mail business that it

actually believes that Response Dynamics (RDI) made illegal corporate contributions to the

National Security Political Action Committee (NSPAC) and the Republican Challengers

Committee (RCC).

RDI conracted with NSPAC and RCC to perform direct mail fundraising. The

contracts entered into were RDI's standard, pre-printed forms. The extension of credit to

both NSPAC and RCC occurred in the ordinary course of business, and RDI has made every

reasonable attempt to collect or reduce the outstanding debts of NSPAC and RCC. Simply

put, RDI's business relationships with both NSPAC and RCC were typical of RDI's

relationship with other political committees and nonpolitical organizations. RDI submits with

this brief affidavits of numerous expert witnesses supporting this position.' An examination

of the deposition testimony of the General Counsel's two expert witnesses, the sole evidence

1 The sworn affidavits of five experts in the direct mail field are attached in
Appendix A. RDI anticipates supplementing these affidavits with those of additional experts.



in support of its position, ieveals that the General Counsel's own experts' testimony is
contradictory at best and unquestionably biased.

LEGAL FRAMEWORK

It is unlawful for a corporation to make a contribution or expenditure in connection

with a federal election. 2 U.S.C. § 441b(a). A contribution or expenditure includes any
loan or advance or money or anything of value. 2 U.S.C. § 441b(b)(2). The Commission's
regulations are quite specific. A corporation may extend credit to a political committee if the
credit is extended in the ordinary course of the corporation's business and the terms are
substantially similar to extensions of credit to nonpolitical debtors which are of similar risk
and size of obligation. 11 C.F.R. § 114.10(a) (1990). Neither the Commission's regulations
nor the Act require that political committees be treated in commercial situations in other than
a normal business manner.

The General Counsel's attempt to subject RDI to the requirements of 11 C.F.R. §§
116.3 & 116.4 should fail. Those regulations were enacted after the events at issue in this
matter. RDI cannot be expected to conform its activities to regulations not yet enacted at the
time the activities took place. Nevertheless, RDI's relationships with NSPAC and RCC
withstand scrutiny even under these regulations.

The Commission's present regulations define the specific factors the Commission is to
consider in determining whether a transaction involving credit was done in the ordinary
course of business. The Commission will consider: (1) whether the commercial vendor
followed its established procedures and past practice in approving the extension of credit; (2)
whether the commercial vendor received prompt payment in full if it previously extended
credit to the same candidate or political committee; and (3) whether the extension of credit
conformed to the usual and normal practice in the commercial vendor's trade or industry. 11
C.F.R. § 116.3(c).

A corporation may settle a debt if the corporation has treated the outstanding debt in a
commercially reasonable manner. 11 C.F.R. § 114.10(c) (1990). A commercially
reasonable settlement occurs where the credit originally extended conformed to the provisions
of 11 C.F.R. § 114.10(a), the corporation has made all commercially reasonable efforts to
collect the debt, and the corporation has pursued its remedies against the debtor in a manner



similarly intens to that employed against nonpolitic" debtors.2 11 C.F.R. I 114.10(c)
(1990).

The Comm ossion's Role In Reiewain Vendor and Political Committee Business

The substance of the General Counsel's brief is that RDI violated 2 U.S.C. § 441b by
extending credit outside the ordinary course of business to the NSPAC and RCC.1 The
General Counsel's position is that a contribution was made because the contracts and business
relationships between RDI and these two political committees were not standard and ordinary
in the vendor's industry.

The General Counsel argues that the contracts between RDI and the two political
committees are more vendor favorable than the usual contractual terms in the industry, 4 so it

concludes that RDI has made an illegal corporate contribution to these committees. Even if
the Commission were to accept the General Counsel's assertions that the business
relationships were not consistent with usual and normal practice in the industry, the
conclusion drawn is ludicrous. The ban on corporate contributions, and the Commission's
regulations promulgated to enforce that ban, are designed to keep corporate resources from
being improperly used in the federal election process. The very definition of contribution
states that a contribution is anything of value. 2 U.S.C. § 441b(b)(2). This statutory
provision is not designed to generally regulate contractual relationships between vendors and
political organizations. The Commission has no broad writ to second guess the decision-
making of political committees or corporate vendors, except in the circumstance where the
relationship might be used to circumvent 2 U.S.C. § 441b.

The General Counsel does not even address this issue. In RDI's initial
response, RDI clearly outlined for the Commission that all commercially reasonable efforts
to collect any RCC and NSPAC debt had been made.

The General Counsel's office has effectively conceded that RDI followed its
established procedures and past practices in its relations with NSPAC and RCC.

General Counsel's brief.
Page 8: "... RDI/NSPAC contract is heavily weighted in the companies

favor."
Page 11: "... NSPAC entered a contract that contained terms that were

ultimately more favorable to the companies."



The General Counsel in MUR 26/239 (1979) cited cases demostra ing "the
unanimous decision of the American courts" that they will not intervene in business decisions

motivated by rational purpose and made in good faith. So Miller v. AT&T. 507 F.2d 759
(3d Cir. 1974); BIlis v. Thai, 373 F. Supp. 120 (E.D. Pa. 1974), afrd.iem., 510 F.2d 969
(3d Cir. 1975); Cummings v. United Artists Tha Circuit. Inc., 204 A.2d 795 (Md.
1964). Seealso. Pa~ter v. Marshall Field & Co., 646 F.2d 271 (7th Cir.), ,rtdnied 454

U.S. 1092 (1981). The General Counsel's brief fails to provide the Commission with any
evidence or argument that the business decisions of RDI were not motivated by "rational
purpose" and were not "made in good faith." The business decisions of RDI were motivated
by the rational purpose of realizing a profit. There is not even an allegation in the General
Counsel's brief that RDI did not act in good faith. Accordingly, the Commission should not

intervene in RDI's business decisions.

The Commission's review of a commercial relationship is restricted to whether or not
a corporation has provided services or goods to political candidates or organizations for no
compensation or at a compensation level lower than would be the case in the ordinary course
of business.5 Incredibly, the General Counsel makes the assertion that "evidence regarding

the overall profitability of the contractual relationship is irrelevant. "' The first test of
whether a contract or business relationship is reasonable and normal is whether it is designed

5s RDI entered into their fundraising agreement with NSPAC prior to the
Americans for Bush Independent Expenditure (AFB) project. At the time the agreement was
signed, RDI did not anticipate the scope of this program. As the AFB project began, it soon
became apparent to both RDI and NSPAC that the volume of mail being produced would be
extraordinarily large and should qualify for volume discounts with a lower pricing
arrangement. However, after discussing contract changes with legal counsel, RDI concluded
it was required to continue charging NSPAC the higher rates and could not discount any of
RDI services for fear that such a discount might be viewed as illegal corporate contribution
by the Commission. RDI charged NSPAC five cents per piece mailed compared to an
Industry standard of two cents per piece mailed with a volume comparable to the Republican.
National Committee or the Republican Senatorial Committee work. In addition to the RDI
fee, other discounts should have been possible for printing, mailing lists and letter shop
work, but again, due to the fear of a corporate contributions charge, RDI concluded it should
continue the higher rates to avoid risking attack for violating the Act. Such normal volume
discounts would have amounted to more than $750,000 during the course of the AFB project
if RDI concluded it was free to make business decisions without concern of Commission
review.

General Counsel's brief, Page 14.



to be and is profitable for the commercial business. By asserting that overall compnatio

is irrelevant, the General Counsel's office asks the Commissioners to ignore the reality of

RDI's business relationship with NSPAC and RCC for some mystic industry standard not

based on commercial profit for the vendor.

The Basis for the General Counsel's Recommendation

The General Counsel's recommendation that the Commission find probable cause to

believe that a violation has occurred is based solely upon its assertion that the business

relationship and extensions of credit between RDI and the two political committees were not

standard and ordinary in the vendor's industry. This assertion, in turn, is based soel upon

opinions expressed by two "experts" who were provided with certain hypothetical situations

which the General Counsel's office states reflected the actual course of dealings between the

companies and NSPAC and RCC.

However, the hypothetical questions posed to the General Counsel's experts do not
accurately reflect the RDI/NSPAC/RCC relationship, nor do the answers to these misleading
questions support the General Counsel's recommendations. 7 To understand why RDI's

actions on behalf of NSPAC and RCC conformed to industry standards. one must understand

how direct mail works, and in particular. understand the distinction between prospect

mailings and house file mailings. 8 Simply put, in direct mail, it is expected that prospect

mailings, designed to help the client build a house file, will lose money. However, in a

direct mail fundraising campaign, once a house file is built, the money lost on prospect

mailings will be replaced, and hopefully supplemented, by mailings to the house file. The
General Counsel's position is that RDI's mailings on NSPAC's and RCC's behalf should

have been discontinued before mailings to the house list were pursued. This position does

not conform to, and indeed is directly contrary to, the legitimate standard practices in the

direct mail industry.

I See Appendix B (highlighting testimonies of the General Counsel's own expert
that support RDI's position that its dealings with NSPAC and RCC conformed with industry
standards.)

8 See Association of Direct Response Fundraising Council brochure "What Your
Organization Needs to Know About Direct Fundraising," attached as Appendix C.
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In 1986, Elizabeth Fedlay sought to retain the services of a private direct mail firm
for the purposes of develophig a coributor base for NSPAC, capable of gerating
sufficient revenues for the orto 's planned political activities as a multi-candidate

political action committee. Ms. Fediay was the Treasurer and principal operating officer of

NSPAC. In the Spring of 1986, Ms. Fediay contracted with RDI for direct mail services

and continued to utilize RDI's services until NSPAC ceased its fundraising efforts in 1991.
Ms. Fediay signed on behalf of NSPAC the standard RDI "boiler plate contract" which RDI

utilizes for its clients. RDI discontinued its services for NSPAC when NSPAC ceased its

fundraising efforts in 1991.

The General counsel's analysis of this business relationship is flawed from beginning

to conclusion. 9 The General Counsel concludes its NSPAC discussion by presenting a chart

purporting to show "the debt to income ratio" increasing from 13 % to 533 %.10 This chart
forms the principal basis of the General Counsel's hypothetical questions to its experts which
"establishes that the continuous extensions of credit by RDI are not usual or normal in the

Industry. "" Why did the General Counsel construct this chart when all the business and
finance records were produced by the Respondents to the General Counsel and could have
been reviewed by the General Counsel's witnesses? This chart is utter nonsense. It is

misleading to the point of total misrepresentation. The Respondents have attempted to
determine without success how the General Counsel's chart was constructed, what the

percentages are based on and what possible use this chart is to an understanding of the

RDI/NSPAC relationship. It is easy to construct questions on any situation and to elicit a

9 The brief contains numerous unwarranted and irrelevant derogatory statements.
As an example, the General Counsel quotes its expert saying: "Billings affect how a
company's balance sheet looks; companies can get lines of credit based on the billings that
are outstanding." Why this statement could have any relevance to the Commission's analysis
of this matter is not clear, but the Commissioners need not determine its relevance because it
does not apply to RDI. RDI's credit relationship with its banks have never allowed for the
inclusion of nay debts that were unpaid for 90 days or more for lines of credit purposes.
Any amount due RDI that has been unpaid for more than 90 days has absolutely zero value
for lines of credit purposes.

10 General Counsel's brief, Page 17.

1 t General Counsel's brief, Page 18.

-6-



desired answer if the questioner does not present all material facts. One aspect of the chart

is clear -- the questions drawn from the chart do not disclose that the million-dollar plus debt

remained fixed at the beginning of 1989, rendering any debt-to-income ratio percentage

analysis meaningless for post 1988.

The General Counsel's own expert "acknowledged that [the General Counsel's debt

ratio analysis] would be viewed differently if the debt resulted from one large unsuccessful

mailing." 2 The General Counsel failed to explain to its experts that the primary reason for

the NSPAC present debt was a single large scale August/September 1988 fundraising effort

in which approximately 8 million letters were mailed, resulting in a loss of over $1 million.

Also, the General Counsel failed to explain the debt was incurred principally from prospect

lists, while RDI's attempts to reduce or erase the debt were mailings to the house list.

The General Counsel states that: "[bly June 1989, at the latest, it should have been

very clear to both RDI and NSPAC that any efforts towards fundraising, the stated goal of

the RDI/NSPAC contract, or toward reducing NSPAC's debt were not working. "13 That

statement is simply false. It is impossible to determine from the brief whether the General

Counsel is being disingenuous or does not understand direct mail financial reports. The

records provided to the General Counsel are clear. Subsequent to June 1, 1989, RDI mailed

46 different fundraising packages to the NSPAC list on NSPAC's behalf, producing net

income totalling $137,670. The last mailing by RDI for NSPAC that produced net income

was mailed on February 5, 1991, with $421.42 in net income. The last mailing by RDI on

behalf of NSPAC was mailed on February 26, 1991 and lost $751.62. Subsequent to this

mailing and due to RDI's belief that the effort expended to continue to produce income

outweighed the commercial benefit available to RDI, RDI ceased mailing on NSPAC's

behalf,

The General Counsel states,"[tiherefore, this Office concludes that, at the latest, the

extensions of credit made by the respondent companies to NSPAC subsequent to May 1989,

which total $479.230. were made outside the ordinary course of business in violation of

12 General Counsel's brief, Page 18.

Stone deposition, Page 98.

General Counsel's brief, Page 19.



Section 441b."" This is a misrepresentation. The $479,230 figure represents the amount

billed by RDI, not new extensions of credit. The General Counsel fails to acknowledge the

$270,396 paid to RDI for these services.

In addition, the General Counsel does not recognize $585,284.92 in income earned

from NSPAC mailing list rental which RDI can exercise its contractual rights in conformance

with industry practice, and apply the list rental income up to the full amount of the NSPAC

debt. The General Counsel's brief states, "[iun addition, the expert testimony indicates that it

is not usual or normal in the industry for a company that has contracted with a client on

terms such as those contained in the RDI/NSPAC contract to offset or issue a credit against

the client's debt based on the amount of income received as a result of their use of their

mailing list."15 This is not an accurate restatement of the General Counsel's experts

testimonies, as a cursory review shows. The depositions of Roger Craver and Ann Stone,

the General Counsel's experts. do not support this General Counsel assertion. "'

General Counsel's brief, Page 19.

General Counsel's brief, Page 14, Footnote 7.

16 Craver's Deposition, Page 51:

Q: If your company co-owned the client's mailing list, would you apply
income received as a result of the co-ownership to the client's
outstanding debt?

A: We do.

Q: OK. And even if that's not provided for in the contract ...

A: Yes.

Q: ... would you do that?
A: Yes.

Stone's deposition. Pages 82-83:

Q: If your company co-owned a client's mailing lists, would you apply
income received as a result of co-owning the list to the client's
outstanding debt?

A: No. But I do know that Viguerie, from time to time, at the end of a
given year would sometimes give credits back because of income they



The General Counsel's brief states: 'the couamny's rigl to use NSPAC's mailing list
was stated in absolute form and therefore represented its source of income over and above
compensation for services provided." This statement reflects a ftudlmemal flaw in the
General Counsel's understamling of the direct a g busine. Maflig list usage and
rights are a fundamental economic consideration in the construcion of any direct mail
business relationship. To attempt to pull this key economic component from the business
relationship and state that its value to RDI is not compensation for services provided simply
reflects an abject failure of the Counsel's office to grasp how this business is conducted.
Even the General Counsel's own expert witnesses recognize that this is a key economic part
of any direct mail contract, and they recognize that companies can and do apply their rental
income to the outstanding debts of clients. 7

The RDI/NSPAC Agreement provides that RDI may apply list rental credits in any
sequence or time frame RDI wishes."' RDI could exercise its right to apply those credits to
latest invoices first and oldest invoices last. The total credit for list rental amounting to
$585,284.92 would far exceed all additional new credit extended to NSPAC subsequent to
May 1989 which, according to the General Counsel's brief, totals $479,230.00. Therefore,
no new credit was extended by RDI to NSPAC, contrary to the General Counsel's

had made from the list. I do remember there were occasions.

Q: And would that be done just if that was ...
A: That was across all clients. It wouldn't be done for a particular client,

though.

Q: And even if there was no provision in the contract that stated that
income from the co-ownership of lists ...

A: Mm.hmm.

Q: ... would be used to reduce your debt, even that wasn't stated in the
contract, that would be done?

A: That wouldn't be usual.

Q: Okay.

See Appendix B.

RDI/NSPAC Agreement, paragraphs 4.d. and 5.d.

..... LIII - : '
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conclusion."' This offset credit could be applied on a basis consistent with the General

Counsel's own expert testimony.

Republican Challengers Cominttee

The RCC came to RDI as a new organization with no funds and no existing donor list

(house file). RDI believed that a political committee formed to support non-incumbent

Republican candidates for U.S. House of Representatives and Senate would be very attractive

to potential Republican contributors. RDI anticipated, as with the standard industry

experience of most new political committees, that prospecting mailing would not generate

income. It was RDI's belief that following the initial prospecting mailings, through which a

house file would be created, further mailing to that house file would generate net income for

RDI and RCC. The first six mailings done for RCC were prospecting mailings. These

concluded in June after the acquisition of approximately 5,000 donors for the RCC "house

file." It was in July that RDI began house file mailings for RCC. House file mailings for a

client are those which are expected to generate net income; prospecting mailings are

generally not anticipated to generate income. It is the General Counsel's position that
"extensions of credit made by the companies to RCC subsequent to June 1990 were made

outside the ordinary course of business." This is wrong. Again, the General Counsel's

conclusions reflect a fundamental misunderstanding of the direct mail business. For RDI to

have stopped mailing at the end of the prospect period, June 1990, and not mail to the

developed house file list would have been commercially unreasonable and directly contrary to

standard industry practice.

All RCC's debt was incurred from prospect mailings designed to acquire a donor

house list, who would provide long-term support for the RCC. As prospects responded to

the mailings, they were added to the RCC "house list" where they become an ongoing source

of donations. From July 13, 1990 through September 10. 1991, the house list program

produced over $40,877.00 in net income for RCC. which was used to reduce the RCC debt

resulting from the prospect mail program. The General Counsel concludes that RDI should

have stopped all work subsequent to June 30, 1990. This would have prevented RDI from

conducting any house list mailings and blocked the production of any net income from the

General Counsel's brief, Page 19.
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house list. By producing house list mailings for RCC, RDI was acting puruant to normal
industry standards and practices, and fulfilling its duties to its client.

The General Counsel concludes its discussion of the RDI's relationship with RCC

with the statement "that the extensions of credit made by the companies to RCC subsequent

to June 1990, which total $315,719, were made outside the ordinary course of business in
violation of 2 U.S.C. §441b."20 RDI did not extend $315,719 in credit to RCC subsequent

to June 1990. RDI produced and performed work billed at $315,719 in this time period. As

in the NSPAC conclusion, the General Counsel does not provide the Commissioners with the

essential fact that RCC paid RDI $271,233 for services performed by RDI in this period.

The General Counsel argues that "NSPAC was deeply in debt to the companies as a
result of fundraising spearheaded by Mr. Brown."" and "NSPAC was carrying over

$1,000,000 in debt to the companies stemming from the fundraising activities in which Mr.

Brown was involved."'2 From these statements, the General Counsel concludes that RDI
could not have extended any credit to RCC pursuant to industry standards because of Mr.
Brown's involvement with NSPAC. These statements in the General Counsel's brief are not

correct, accordingly, the General Counsel's conclusion must fail. Floyd Brown had no
authority as an employee or consultant to NSPAC to obligate NSPAC in any way. Floyd

Brown had no authority to make any decision involving financial consideration. All
decisions and approvals for RDI work on behalf of NSPAC were solely the responsibility of
Elizabeth Fediay. RDI's primary contact with NSPAC during the entire term of its
agreement with NSPAC was Elizabeth Fediay. No other person was authorized to approve
any project or expenditure conducted by RDI on behalf of NSPAC at any time during RDI's

relationship with NSPAC. Mr. Brown was not involved in any NSPAC fundraising activities

with RDI. Elizabeth Fediay was the sole person authorized to conduct fundraising activities
with RDI.

The General Counsel quotes its expert witness saying "that the principal factors relied
upon on considering whether to extend credit to a client include the reputation of the people

General Counsel's brief, Page 25.

General Counsel's brief. Page 23.

General Counsel's brief, Page 24.
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involved and whether the company has worked with the individuals before and whether any

prior experience with the individual was positive. "23- These are precisely the factors on

which RDI based its RCC decisions. RDI had known Floyd Brown over a period of time

and the prior experience was positive. Based on RDI's relationship and knowledge of Floyd

Brown and the donor name base that RDI had access to, including 120,000 NSPAC names, it

appeared to RCC and RDI that there was a huge potential to raise money and conduct

successful fundraising programs for RCC using RDI's resources.

Commission Advisory Opinion on Direct Mail Credit Extensions

As a basis for its recommendation that the Commission retroactively apply its present

regulations to RDI's past business practices, the General Counsel cites Advisory Opinion

1979-36 (A.O. 1979-36) which the General Counsel says: "address precisely the extensions

of credit involved in this matter." It is possible to use that Commission's Advisory Opinion

and the contractual relationship described therein as a hypothetical comparison basis for the

vendor relationship between NSPAC and RDI. Using this agreement, specifically approved

by the Commission and cited in the General Counsel's brief, and the mailing services and

income from the NSPAC/RDI relationship. NSPAC would not be indebted to RDI. RDI

would owe money to NSPAC.

In the Advisory Opinion, the Commission approves as normal industry practice an
agreement between Working Names ( a direct mail firm) and a federal political candidate.

The Advisory Opinion states, "irrespective of the actual total amount of fees and expenses,

the [campaign] committee shall only be required to pay a maximum of 3/4 of the total

amount of contributions received during the period of the agreement as a result of Working

Names direct mail activities." The Commission goes on to conclude that this contract "is of

a type which is normal industry practice."

All work RDI performed for NSPAC can be restated for comparative purposes.

During RDI's relationship with NSPAC. a total of $11,937,059.62 was raised. Twenty five

percent of this total amount raised would equal $2,984,264.91. The remaining seventy-five

percent would equal $8,952,794.71. During the performance of the RDI/NSPAC agreement,

a total of $1,521,611.00 was transferred from the direct mail program to NSPAC. This

23 General Counsel's brief, Page 22.
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represents 12.75 % of total money raised. Correspondingly, $10,415,449.62 was used to pay

fees and costs associated with the direct response marketing program. This represents

87.25% of total funds raised. Therefore, comparing the RDI/NSPAC relationship with the

approved 75%/25% (Working Names) contract in the Commission's Advisory Opinion, it

can be seen that RDI was paid in excess of the 75%, more than the amount required in the

Commission's Advisory Opinion which, the General Counsel argues, "provided adequate

notice" to the "regulated community" of the Commission's position on direct mail contracts.

Extensions of credit made to NSPAC subsequent to May 1989 which the General

Counsel claims were made outside the ordinary course of business, can also be examined in

terms of the 75%/25% industry practice established in the Commission's Advisory Opinion.

During the period subsequent to May 1989, $756,890.41 was raised. RDI received payments

totalling 76% of the total raised during this time frame, well within the 75%/25% rule

established in the Commission's Advisory Opinion and cited in the General Counsel's brief.

During the entire course of RDI's agreement with NSPAC and subsequent to May 1989,
RDI 's actual working relationship with NSPAC conformed with the payment percentages

established as normal industry practice by the Commission's Advisory Opinion and cited in

the General Counsel's brief as notice to the "regulated community."

The total amount raised during the RDI/RCC Agreement was $390,685.33. The total

amount transferred from the direct mail proceeds to RCC totaled $4,000.00, or

approximately 1 % of the total amount raised. Therefore, 99% of all direct mail proceeds

raised during the RDIIRCC Agreement were used to pay direct mail costs. The 99% is far
in excess of the 75 % provided for in the Commission's Advisory Opinion as normal industry

practice. Subsequent to June 1990, $318,577.46 was raised. From this total raised.

$314,577.46 was used to pay the direct mail program costs. Approximately 99% of all

proceeds were used to pay direct costs of the program, far in excess of 75% approved as

industry standard by the Commission and cited in the General Counsel's brief as notice to the

'regulated community."

General Counsel's Expert Witness Bias

One of the two "experts" used by the General Counsel. Roger Craver, has been a

consultant to or employed by the Complainant, the Democratic National Committee. Based

on this fact. Roger Craver is simply an inappropriate expert for the Commission. Moreover,

-13-



Craver admits wnder oath in response to the General Counsel's questioning that he has takm
actions which seemingly violate the Act's ban on corporate contributions. Congress enacted
2 U.S.C. § 441b to keep corporate resources from being used improperly in federal
elections, not to restrict standard cormmial transactions. Roger Craver specifically adi
that his company does its work for ideological reasons and the company is willing to reduc
the debt of a political client sharing his (Craver's) political ideology. RDI has spent more

than four years with a pending Commission enforcement action for what was clearly a
successful commercial transaction, while the General Counsel's chosen expert Craver
provides political corporate discounts, exactly the type of activity which the Act is meant to
prohibit. 2' RDI counsel can only hope, based on Craver's testimony, that the General
Counsel's office has opened an enforcement proceeding in regards to Roger Craver and
Craver, Matthews, Smith & Company. If such an enforcement action is not pending, the

Commissioners must question whether the General Counsel's office applies different legal

standards to different companies.

The animosity of Ann Stone, the other General Counsel's expert, toward the
respondent need not be uncovered in a cross examination by RDI counsel. Ms. Stone

volunteers to the General Counsel her clear and powerful personal bias against Response
Dynamics. This bias permeates every response of Ms. Stone to questions dealing directly
with Response Dynamics. The General Counsel uses, as an exhibit for a question to Ms.
Stone, guidelines for business practices from the Direct Marketing Association.'
Incredibly, Ms. Stone responds that she is not familiar with their guidelines and would not
"join that organization because Response Dynamics has been allowed to be a member, .

It is difficult to understand why the General Counsel's office, attempting to conduct a fair

inquiry in this matter, would not conclude based upon this response alone that Ms. Stone was

not a credible expert witness in this matter. Moreover. even a cursory reading of Ann

CIN Stone's deposition shows that she is merely providing a monologue on how she believes a

direct mail business should be conducted, not an opinion of standard industry practice.

24 Craver Deposition Page 49, according to Mr. Craver and Craver, Matthews
Smith and Co.: "would reduce the fee in order to help the campaign in order to get it
through a difficult .. La difficult period."

2-1 Stone Deposition Exhibit #2. Also see: General Counsel's Brief, Page 8: "The

industry's national association is called the Direct Marketing Association."

12 Stone Deposition. Page 141.
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Unambiguou and Unbiased Expert Opinion

In four years the General Counsel has provided the Commission with only two
"experts" who have reviewed hypothetical "facts" selected by the counsel's office. These
experts appear to opine from the excerpts in the General Counsel's brief that certain
hypothetical credit and services provided by a vendor like RDI were outside normal and
usual industry standards. Respondent counsel urges the Commissioners to read the complete
depositions. The General Counsel's own experts' depositions, when read completely, do not
support the General Counsel's recommendations. A comparison between Craver and Stone's
deposition shows significant disagreements on many fundamental direct mail practices.

In the month since receiving the General Counsel's brief, RDI has had its actual
business records, not hypothetical excerpts or condensations and bogus percentage analysis,
examined by a variety of experts in the industry. As is clear from their attached affidavits,
after examining the contract documents and actual financial records, each expert RDI has
contacted has concluded that the overall nature of the RDI-NSPAC/RCC relationships were
usual and normal in the industry. RDI's extensions of credit and services provided to
NSPAC and RCC were made in the ordinary course of business, and are within usual and
normal standards of the direct marketing industry.

CONCLUSION

RDI and related companies have been operating since 1981. RDI conducts
fundraising for both political and tax-exempt organizations, so it is subject to substantial state
and local regulation. RDI has spent significant financial resources and time complying with
all applicable fundraising laws. As a professional fundraiser, fundraising counsel and
solicitor, RDI has been registered in all states requiring such registration. At present, 33
states require RDI to register and/or produce fundraising bonds, reports and financial
statements for different fundraising activities. Never in the history of its operations

has RDI ever been accused of any wrong doing by any state or local governmental entity.

The General Counsel's recommendation that the Commission find probable cause to
believe that RDI has violated the Act is based exclusively on the conclusion that RDI
extensions of credit to NSPAC and RCC were outside the ordinary course of business. The
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General Counsel's office is conspicuously unqualified to determine whether any business

practice of RDI is outside the ordinary course of business. The g& expert opinions

presented to the Commission, based upon an actual examination of RDI business and

financial records unequivocally state that the extensions of credit by RDI to NSPAC and

RCC were in the ordinary course of business pursuant to usual and normal industry practice.

These unrebutted expert opinions provide the Commissioners with a more than adequate basis

on which to immediately terminate this matter without any further analysis.

However, even if the Commissioners accept the General Counsel's conclusion, not

actually supported by the General Counsel's expert witnesses, that RDI's extensions of credit

were not pursuant to usual and normal industry practice, RDI would still not have violated

the Act. The General Counsel asserts that RDI's business relationship with NSPAC and

RCC is more favorable to RDI than the normal industry standard, but how this advantage for

RDI transmutes into an impermissible corporate contribution is not explained.

The Commission should immediately close this Matter Under Review 3638 without

further action.

By: ___

E. Mark Braden

Julie E. Hawkins

BAKER & HOSTETLER

Counsel for Respondents
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FEC MUR 3638
Response Dynamics, Inc., etal

AFFIDAVIT

Mike Sholer, being first duly sworn, deposes and says:

1. My address at Keystone Management Consulting is 900 East Palmer Avenue. Suite 9.
Glendale. California. 91205

2. 1 have been igvolved in the direct mail field with non-profit organizations since 1973.
I have beenUV o Keystone Management Consulting since 1975(President since 1983),
specializing in non-profit fundraising for Humanitarian, Charitable. Political and #4
Educational organizations. I have a B.A. in History from the University of California
at Irvine, and an M.A. in History from the California Graduate School of Theology.

3. 1 have examined the business and financial records relating to the services provided
.-' by Response Dynamics, Inc. and its associated companies ("RDI") to the National

Security Political Action Committee "NSPAC") and the Republican Challengers
Committee ("RCC").

4. The overall nature of the business relationship of RDI and NSPAC is neither unusual
nor outside the norms of the direct marketing industry ("Industry").

5. No provisions found in the contracts I examined between RDI and NSPAC are outside
normal Industry practice.

6. I have examined business records relating to the extensions of credit for mailing
services performed by RDI for NSPAC from August 1988 through June 1991. In my
opinion, the mailings from August 1988 through June 1991 for NSPAC were
reasonable commercial efforts by RDI to generate income. The extensions of credit
were done in a manner conforming with the ordinary course of business in this
Industry. All extensions of credit by RDI to NSPAC for services provided conform
to usual and normal Industry practice.

7. RDI has undertaken all reasonable efforts to collect the debt owed to it by NSPAC,
and I know of no additional commercially reasonable steps that could be undertaken
by RDI at this time to collect debts owed to it by NSPAC.

8. The overall nature of the business relationship of RDI and RCC is neither unusual nor
outside the norms of the Industry.

9. No provisions found in the contracts I examined between RDI and RCC are outside
normal Industry practice.



t0. I have buslines records relating to the extensions of credit for mailingservices peifornied by RDI for RCC from February 1990 through June 1992. In my
opinion, the mailings from February 1990 through June 1992 for RCC were
reasonable a efforts by RDI to generate income. The extensions of credit
were done in a manner conforming with the ordinary course of business in this
Industry. All extemions of credit by RDI to RCC for services provided conform to
usual and normal Industry practice.

11. RDI has undertaken all reasonable efforts to collect the debt owed to it by RCC, and I
know of no additional commercially reasonable steps that could be undertaken by RDI
at this time to collect debts owed to it by RCC.

Mike Sholer

Subscribed and sworn to before me this /c' - day of September, 1996.

Notary Public , 7--
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FEC MUR 3638
Response Dynamics, Inc. etal.

AFFIDAVIT

Lee R. Kessler, being first duly sworn, deposes and says:

I1. I reside at 501 Slaters Lane, #706. Alexandria, Virginia, 22314.

2. 1 have 14 years experience in the direct response fundraising field. From 1989 to
1993, 1 worked as a consultant and managed direct mail campaigns for a variety of
non-profit organizations in various fields, including health and welfare, religious,
overseas relief and development, as well as political. From 1988 to 1989, I worked
as a Senior Account Executive, and managed production in excess of 5 million direct
mail packages per year for a non-profit organization. From 1982 through 1988, I
worked as an assistant vice president managing support staff and account retention for
a fulfillment, fundraising and Direct Response Processing service bureau. I received
my B.S.W. from Temple University in 1976. I have affiliations with the Direct
Marketing Association of Washington. the Fulfillment Management Association, and
the National Business Forms Association.

3. I have examined the business and financial records relating to the services provided
by Response Dynamics, Inc. and its associated companies ("RDI") to the National
Security Political Action Committee ("NSPAC") and the Republican Challengers
Committee ("RCC").

4. The overall nature of the business relationship of RDI and NSPAC is neither unusual
nor outside the norms of the direct marketing industry ("Industry").

5. No provisions found in the contracts I examined between RDI and NSPAC are outside
normal Industry practice.

6. I have examined business records relating to the extensions of credit for mailing
services performed by RDI for NSPAC from August 1988 through June 1991. In my
opinion, the mailings from August 1988 through June 1991 for NSPAC were
reasonable commercial efforts by RDI to generate income. The extensions of credit
were done in a manner conforming with the ordinary course of business in this
Industry. All extensions of credit by RDI to NSPAC for services provided conform
to usual and normal Industry' practice.

7. RDI has undertaken all reasonable efforts to collect the debt owed to it by NSPAC,
and I know of no additional commercially reasonable steps that could be undertaken
by RDI at this time to collect debts owed to it by NSPAC.

8. The overall nature of the business relationship of RDI and RCC is neither unusual nor
outside the norms of the Industry'.



9. No provisions found in the contracts I examined between RDI and RCC are outside
normal Industry practice.

10. I have examined business records relating to the extensions of credit for mailing
services performed by RDI for RCC from February 1990 through June 1992. In my
opinion, the mailings from February 1990 through June 1992 for RCC were
reasonable commercial efforts by RDI to generate income. The extensions of credit
were done in a manner conforming with the ordinary course of business in this
Industry. All extensions of credit by RDI to RCC for services provided conform to
usual and normal Industry practice.

11. RDI has undertaken all reasonable efforts to collect the debt owed to it by RCC, and I
know of no additional commercially reasonable steps that could be undertaken by RDI
at this time to collect debts owed to it by RCC.

Subscribed and sworn to before me this day of September, 1996.

Notary Public

My Commission Expires:



FEC MUR 3638
Response Dynamics, Inc., etal

AFFIDAVIT

Colin L. Chapman. being first duly sworn, deposes and says:

I . I reside at 3357 Gallows Road, Falls Church, Virginia, 22042

2. During my ten years in politics, I have managed dozens of direct mail fundraising
programs. I have been involved in the direct mail fundraising industry from the
perspective of both the client as well as the agency. I served on the campaign staff of
Senator Charles Grassley (R-Iowa) in 1986, and since then I have served as campaign
manager, communications director or media consultant on more than 130 campaigns.

I am currently the Vice President for Creative Services at Welch/Norman
Communications. I joined the Richard Norman Company after working with it on a
joint project for the Republican Party of Delaware in 1994 where our candidates won
every targeted election. I became Director of the Voter Communications Division at
the Richard Norman Company on January 1. 1995.

I was an account executive for David Welch Associates during three different election
cycles, I was also the executive director for Americans for a Balanced Budget from
1990 to 1994. I received a B.A. in Political Science from Washburn University in
1986.

3. I have examined the business and financial records relating to the services provided
by Response Dynamics, Inc. and its associated companies ("RDI") to the National
Security Political Action Committee ("NSPAC") and the Republican Challengers
Committee ("RCC").

4. The overall nature of the business relationship of RDI and NSPAC is neither unusual
nor outside the norms of the direct marketing industry ("Industry").

5. No provisions found in the contracts I examined between RDI and NSPAC are outside
normal Industry practice.

6. I have examined business records relating to the extensions of credit for mailing
services performed by RDI for NSPAC from August 1988 through June 1991. In my
opinion, the mailings from August 1988 through June 1991 for NSPAC were
reasonable commercial efforts by RDI to generate income. The extensions of credit
were done in a manner conforming with the ordinary course of business in this
Industry. All extensions of credit by RDI to NSPAC for services provided conform
to usual and normal Industry practice.
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7. RDI has undertaken all reasonable efforts to collect the debt owed to it by NSPAC,

and I know of no additional commercially reasonable steps that could be undertaken
by RDI at this time to collect debts owed to it by NSPAC.

8. The overall nature of the business relationship of RDI and RCC is neither unusual nor
outside the norms of the Industry.

9. No provisions found in the contracts I examined between RDI and RCC are outside
normal Industry practice.

10. 1 have examined business records relating to the extensions of credit for mailing
services performed by RDI for RCC from February 1990 through June 1992. In my
opinion, the mailings from February 1990 through June 1992 for RCC were
reasonable commercial efforts by RDI to generate income. The extensions of credit
were done in a manner conforming with the ordinary course of business in this
Industry. All extensions of credit by RDI to RCC for services provided conform to
usual and normal Industry practice.

11. RDI has undertaken all reasonable efforts to collect the debt owed to it by RCC, and I
know of no additional commercially reasonable steps that could be undertaken by RDI
at this time to collect debts owed to it by C.

Colin tL Chapn)*

Subscribed and sworn to before me this -fi - day of September, 1996.

Notary Public

My Commission Expires: /



FEC MUR 3638
Response Dynamics, Inc. etal.

AFFIDAVIT

Richard F. Norman, being first duly sworn, deposes and says:

1. My address at the Richard F. Norman Company, Inc. is 11921 Freedom Drive, Suite
350. Reston, Virginia, 22090-5608.

2. Since 1987, I have been the President and Owner of The Richard F. Norman
Company. The Richard F. Norman Company is Direct Mail Counsel for 19 clients
including the Republican National Committee, other party affiliates, PAC's. and non-
profit organizations. From 1983 to 1987. 1 was President of Bruce Eberle and
Associates, which provided direct mail fundraising services for political candidates,
political committees and non-profit companies. I attended undergraduate school at
Bluefield College. in Bluefield. Virginia. and studied Political Science at the
University of Richmond, in Richmond, Virginia.

3. 1 have examined the business and financial records relating to the services provided
by Response Dynamics, Inc. and its associated companies ("RDI") to the National
Security Political Action Committee ("NSPAC") and the Republican Challengers
Committee ("RCC").

4. The overall nature of the business relationship of RDI and NSPAC is neither unusual
nor outside the norms of the direct marketing industry ("Industry").

5. No provisions found in the contracts I examined between RDI and NSPAC are outside
normal Industry practice.

6. I have examined business records relating to the extensions of credit for mailing
services performed by RDI for NSPAC from August 1988 through June 1991. In my
opinion, the mailings from August 1988 through June 1991 for NSPAC were
reasonable commercial efforts by RDI to generate income. The extensions of credit
were done in a manner conforming with the ordinary course of business in this
Industry. All extensions of credit by RDI to NSPAC for services provided conform
to usual and normal Industry practice.

7. RDI has undertaken all reasonable efforts to collect the debt owed to it by NSPAC,
and I know of no additional commercially reasonable steps that could be undertaken
by RDI at this time to collect debts owed to it by NSPAC.

8. The overall nature of the business relationship of RDI and RCC is neither unusual nor
outside the norms of the Industry.



9. No provisions found in the contracts I examined between RDI and RCC are outside
normal Industry practice.

10. 1 have examined business records relating to the extensions of credit for mailing
services performed by RDI for RCC from February 1990 through June 1992. In my
opinion, the mailings from February 1990 through June 1992 for RCC were
reasonable commercial efforts by RDI to generate income. The extensions of credit
were done in a manner conforming with the ordinary course of business in this
Industry. All extensions of credit by RDI to RCC for services provided conform to
usual and normal Industry practice.

11. RDI has undertaken all reasonable efforts to collect the debt owed to it by RCC, and I
know of no additional commercially reasonable steps that could be undertaken by RDI
at this time to collect debts owed to it by RCC.

Richard F. Norman

Subscribed and sworn to betore me this /0 day of September. 1996.

Notary Public

My Commission Expires: // o -



FEC MUR 3638
Response Dynamics. Inc., e

AFFIDAVIT

Leif Noren. being first duly sworn, deposes and says:

My address at Creative Response Concepts is 1150 South Washington Street,
Alexandria, Virginia, 22314

2. 1 am currently the Chairman of Creative Response Concepts. where I have worked
since 1987. 1 provide direct marketing consultation as well as public relations
assistance for non-profit and for-profit companies. From 1980 to 1987 1 served as the
Treasurer, Executive Director, and was on the Board of Directors, of the National
Conservative Political Action Committee. I was responsible for overseeing direct
marketing campaign, reviewing direct mail contracts. meeting with different direct
mail agencies, and as Treasurer, reviewing debts. I have a B.S. in accounting from
Virginia Tech University.

3. 1 have examined the business and financial records relating to the services provided
by Response Dynamics, Inc. and its assx:iated companies ("RDI") to the National
Security Political Action Committee ("NSPAC") and the Republican Challengers
Committee ("RCC").

4. The overall nature of the business relationship of RDI and NSPAC is neither unusual
nor outside the norms of the direct marketing industr ' Industry").

5. No provisions found in the contracts I examined between RDI and NSPAC are outside
normal Industry practice.

6. I have examined business records relating to the extensions of credit for mailing
services performed by RDI for NSPAC from August 1988 through June 1991. In my
opinion, the mailings from August 1988 through June 1991 for NSPAC were
reasonable commercial efforts by RDI to generate income. The extensions of credit
were done in a manner conforming with the ordinary course of business in this
Industry. All extensions of credit by RDI to NSPAC for services provided conform
to usual and normal Industry practice.

7. The overall nature of the business relationship of RDI and RCC is neither unusual nor
outside the norms of the Industry.

8. No provisions found in the contracts I examined between RDI and RCC are outside
normal Industry practice.
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9. I have examined business records relating to the extensions of credit for mailing

services performed by RDI for RCC from February 1990 through June 1992. In my
opinion, the mailings from February 1990 through June 1992 for RCC were
reasonable commercial efforts by RDI to generate income. The extensions of credit
were done in a manner conforming with the ordinary course of business in this
Industry. All extensions of credit by RDI to RCC for services provided conform to
usual and normal Industry practice.

Subscribed and sworn to before me this day of September. 1996.

Ntary Public

My Commission Expires:



APPENDIX B

*RDi'S INITIAL EX"SION OF CREDIT TO NSPAC AND RCC CONFORMED
70 INDUSTRY STANDARDS:

Q. Is it a usual practice in the
committees?

A. Among political ... those
raising, it is.'

Q. Is it a usual practice in the
committees?

industry to extend credit to political

firms that specialize in political fund

industry to extend credit to political

A. It is less usual these days. It is . . it is not totally unusual. 2

*RDI'S A TTEMPTS TO REDUCE THE POLITICAL COMMITTEES' DEBTS
THROUGH MAILINGS TO HOUSE LISTS, CONFORMED WITH INDUSTRY
STANDARDS:

Q. Okay. In an instance when your company has extended credit, what
does your company do when a mailing for a client results in a loss of
income for the company?

A. As a general rule . . . you take that immediate loss, and the Museunt
mailings begin to -- to pay it back .... [Tihere's not a lot of remedy
in most political committees, because there isn't any assets.3

Q. Okay. So, I guess what I need to know, then, is at what point --
maybe I've asked this, but at what point would you determine, then, if
the invoices aren't being paid?

A. We would not allow it to get too far into debt. That . . . is not
something that can be precisely answered, you know, that it would be
"X" number of months at -- while I'm sitting here today, thinking --

Craver Deposition at 41.

2 Stone Deposition at 75-76.

Craver Deposition at 43 (emphasis added).
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19m trying to think. We have a standard.... But if the client - I'm
presuming, in saying this, too, that they have no house file. If they've
come in with no house file, to extend it much past a year to a year and
a half tops, it would really be fldtciary irresponsibility.

If they have a house tile and you have another means for recovering
costs, then -- and the client has agreed to make the investment and
continuing to find a way to position, then it makes sense.

If they have a track record and they have a house file, that's a whole
different can of worms, because that means at some point they have
made it work.

Q. Okay. So if they did have a house tile, then how much farther out
would you be willing --

A. Well, then you would go to the 18 months..

Q. Okay .

A. . .. you know, maybe even two years, depending on the ... if it's a
huge house file, maybe."

Q. . .. [Wihen your company has extended credit to a client, what does
your company do when .. . mailings from a client begin to result in a
loss of income to the company?

A. Okay. We usually stop prospecting and start doing debt reduction in
house files .

Q. Okay. And is that what's usually done in the industry when mailings
start to result in a loss?

A. By the legitimate, credible agencies, yes . . . by the better agencies.'

Stone Deposition at 39-43.

Stone Deposition at 77.



*XVIPS EVENTUAL DECISION TO DISCONTINUE MAILINGS ON BEHALF OF
NSPAC AND RCC CONFORMED TO INDUSTRY STANDARDS:

Q. Okay. What factors do you usually consider in determining when to
discontinue mailings on behalf of a client?

A. When it appears that the mailings will not generate sufficient future
income for the client ... If it's an established political committee
that's going to be around for a long time, you can continue taking a
loss on part of its program, because that loss will either convert to
profit down the line ... the best example is the acquisition of new
members or donors for a political committee. In year one you can
sustain the loss because you have the new donor. Year two, you get
the money back. Year three. you make a profit.

So if you view that over a three-year period, it is a defensible and
wise, in fact, investment decision.

Q. With respect to political committees and the question of when you
discontinue mailings, is there any . . . specific time frame that you
might say, like, well, after three mailings that were unsuccessful, we
would stop?

You know, if it's in the second year and we've already I mean, is
there any sort of generally formula type ...

A. It's difficult to - - . to come up with ... to state a general ... a
general rule. It depends ... the answer depends on what the mailings
am intended to do. If the . - - if a mailing is intended to acquire new
donors or new members at a certain rate and a certain cost, if it doesn't
work, you stop it then .

If it ... if it is intended to make money from the ... from the outset
and it doesn't, you would stop it then. In fund raising, each type of
mailing has a -- a set of criteria that is applied to it that determine
whether you continue or not continue.

Q. . . . [H]ow would [recovery of debt from unsuccessful mailings] be
pursued?



A. It would be pursued under the contract by the... rental of... the
mailing list. By... income received from future ... mailings....
But if there ... are no assets and everything . . . ethical has been
exhausted, then that's it .... [We] would simply write it off as a...
bad debt. 6

*RDI'S APPLICATION OF LIST RENTAL INCOME TO SET-OFF THE
POLITICAL COMMI7TEES' DEBTS CONFORMED TO INDUSTRY
STANDARDS:

Q. Okay. If your company co-owned the client's mailing list, would you
apply the income received as a result of the co-ownership to the client's
outstanding debt?

A. We do.

Q. Okay. And even if that's not provided for in the contract..

A. Yes.

Q. . . . would you do that?

A. Yes.

Q. And is that usually done in the industry that way?

A. I doubt it, but I don't know for certain.'

Q. ... Is it a usual and normal practice for ... a company to offset a
client's debt by actual rental income from the mailing lists?

A. It is our usual practice. I don't know whether it's the industry's usual
practice.'

6 Craver Deposition at 44-49.

Craver Deposition at 51.

Craver Deposition at 60-61.



Q. And if an agency is front-ending the mailing program, what all is
considered income to the company ... ?

A. . . If the... contract provides for the ownership or the use of the.
mailing lists for rental purposes, then the rent income from that

mailing list would be income to the . . . to the agency.

If the contract permits the .. . agency to use data from the campaign
and it can use that data to enhance its other mailing lists or enhance its
other work, that is . . . income to the . . . company.

Q. For companies that have co-owners and get all the money that you just
described from rental of the mailing lists and the other things that you
just described, do they normally calculate the fact that they're going to
receive this money in setting their profit margins? Do you know?

A. They should....

Q. And is that usually done in the direct mail industry?

A. Yes. . . . I think the general rule is. the more established the political
committee, the less general or less usual it would be for a contractor to
have a beneficial interest in those mailing lists.'

Q. Okay. So what. actually, are direct mail companies gaining,
themselves, from co-owning a list?

A. Lots of money . . . [Ilt's extremely lucrative for the agency. Because
in a list-rental situation, the agency makes 80 percent profit every time
that name is rented.

That's a nice profit margin, wouldn't you say. 80 percent'? A little
higher than the normal profit margin."

9 Craver Deposition at 35-38.

10 Stone Deposition at 69.
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WHMAT YOURI ORGANIZATION
NEEDS TO KNOW

ABOUT DIRECT MAIL FUNDRA8ISINGf

Every year, individual Americans do-
nate tens of billions of dollars to non-proft
organizations.

Some write small checks for ten or fifteen
dollars. Others make contributions for many
thousands of dollars. But the odds are that
even such vastly different donors have some-
thing surprising in common: a first gift that
was made when they received a letter asking
for financial support. Because 80 percent of
the gifts Americans give each year start out
just that way. With a letter.

For organizations - even new ones which
have not yet had the chance to establish their
reputations - that letter represents the op-
portunity to begin developing a dependable
source of funding. And for donors, it offers a
way to belong ... and to help those less fortu-
,..ate .

For some donors, that letter may have been
a personal note from someone they knew at
the organization. But for the vast majority of
givers, even those who eventually become
very large donors, that first letter was proba-
bly a direct mall letter like those you find in
your own mailbox every day.

How those letters transform total strang-
ers into the loyal friends whose generosity
supports your organization is what direct mail
is all about.

WHAT ITI IS AND HOW IT WORKS

Too often, organizations have unrealistic
expectations when they undertake their first
direct mail effort.

They tally the donations, figure In their
costs and declare their verdict. If their m ailing
doesn't make a profit, doesn't make at least a
one percent return (as they have always
heard a mailing should), they conclude that
direct mail just isn't for them.

In many cases, that decision has cost their
organization all of the growth and money a
properly managed campaign - even one they
thought had "failed" - might have given
them.

Their mistake was in looking at direct mail
as a limited campaign - when they should
have been looking at it as an ongoing, long-
termn process of bwlding a progra.

Properly executed, a direct mail program
car. provide your organization with loyal
supporters, rapid growth and a consistent
source of working capital.

Equally important, It can systematically
identify the people capable of making the very
large gifts and bequests on which so much of
your group's future success depend.

Here's how it works.

IS DIFLECT MAIL FOR YOU?

Even though you may be ready and willing
to begin a full-fledged program, there is a



critical question that must be answered bg_
rfi committing your organization's time, ef-
fort and money. That question Is: Is my or-
ganization a good candidate for direct mail?

This has nothing to do with the worthiness
of your cause. Many causes - no matter how
important - simply don't tend to work well in
the mail. Others may only work at aparticular
time In history, when current events and the
public mood make the public most receptive to
their mission.

To learn whether direct mall is likely to be
right for your organization, you had best ask
a direct mall professional. As a matter of fact,
you would be better off asking the questions of
at least three reputable firms.

If two out of three believe your organiza-
tion to be mail viable, your chances of success
are strong. But if two out of three (or all three)
warn you away from direct mail, you should
heed their wisdom - even over pressure from
a well-intended board of directors.

Many non-profits are surprised when a
consulting firm warns them away from the

tN. mall. After all, you may argue, if you are
going to test the mail anyhow and someone is
going to collect a fee - why not them? But
consulting firms like successes as much as do
clients. And most get their new clients by
word-of-mouth.

So if the professionals advise you to forget
about the mail, you are probably wasting your

'C' time by going in search of a fourth or fifthl firm
that will tell you what you want to hear.

YO1U JUST DIMUCT MAIL EFFORT

Assuming that at least two firms believe
you have a chance for success, you should now
invite written proposals and choose among
them.

Once a contract has been negotiated,
evaluated and signed, your new consultant
must do two things: translate your case for
support into an effective direct mail appeal
and learn whether there are enough potential
donors out there to make a long-term program
possible. And the only way to learn whether
you have a sustainable market is to test a
sufficient number of names (at least 3,000 to
5,000) on a sufficient number of lists (usually
between 10 and 20). Test criteria differs de-
pending on each set of circumstances.

If you do not have your own donor list to
exchange, most of these first names will be
rented from the mailing lists of organizations
whose donors are similar to the people most
likely to support your cause.

By seeing how well your package performs
on a cross-section of these first test lists, an
experienced professional can determine
whether or not the "universe" of direct mail
donors is likely to support your organization.

If so, a plan will be developed to "roll out"
your mailing to larger and larger segments of
the original mailing lists, while continuing to
test your package against additional new lists.

It's important to remember that these first
mailings should not be expected to earn net
income. These are "prospect" or "acquisition"
mailings - designed to acquire the most



dclm osoG~el 1n 9he shortast period of tme,
& the leat possible net Investment per new
donor. As these prospects respond to your
m and become donors they are aMd to
y orgalz to'S *house list" - where they
become an on source of d.

Occasionaly, a prospect mailing will earn
more money than it costs, but that should be
considered an unexpected bonus. The goal of
most not-for-profits is to *break even" on the

mailing, spending a dollar for every dollar
raised. Sometimes even more will be spent,
but most experienced development officers
are willing to subsidize manageable losses as
long as the campaign is attrac1ng quality
donors.

That's because organizations experienced
in raising funds by mall understand that A
donor's worth must be measured over time.
The longer an organization remains In the
mail, as a rule, the more cost efficient the
process becomes, and the increasing amount
of net money raised in the long run more than
justifies a reasonable investment made to
acquire a large base of donors.

That donor base - If it is managed prop-
ery- can become more than Just the founda-
tion of your direct mail effort; it can be the
foundation of your overall fundraising pro-
gram, as well.

Proper management of the donor base
means systematically identifying each donor's
giving potential - and then moving each one
to that point as quickly as possible. Most
donors can be upgraded to higher giving
levels. Some donors can be cultivated Into
,,multiple donors" - ones who give more than
two or three times a year. And some can even

become major donors, who can then be gradu-
ated out of the direct mail program and nto a

more personalized program, where the om-
tacts are made by personal letters , phone call
or face-to-face meetings.

The larger your organization's initial baa
of qualIty smaller donors, the faster this
process works to develop the major givers you

want. And because direct mail can find and
acquire that initial base of donors faster than
any other kind of solicitation, your entire fun-
dralsing cycle will be as cost-effective as
possible.

IN THE MAfL: DEVELOPING YOUR DONORS

A sophisticated prospect program will
always include the testing of new themes and
packages against the most successful current
package (called the "control"). And when,
usually after a series of tries, a new acquisi-
tion package beats out the old one, it becomes
the "control." This ensures the continuing
addition of fresh, enthusiastic donors to your
house list.

But the donors alreac y on that house list
must also be kept Informed and enthused -

because it Is from their continued donations
that you will begin to earn substantial net
income. So the pros will use many different
approaches to keep those donors educated,
interested and contributing.

Membership Renewals If your donors are
dues-paying members, your consultant will
develop a series of between three and seven
renewal notices. The first of these is usually
mailed two months prior to expiration date,

the second one month prior and the third both
during the month of expiration and then for



several months afterward until the member
renews. The conventional wisdom is that
between 40 and 60 percent of new donors will
renew the second year. Once that seoond gift
is made, annual renewal rates should increase
to between 60 and 80 percent.

But since you can't sustain a membership
organization on net income from one-time
annual gifts, It's important to get your re-
newed donors in the habit of contributing in
excess of dues. And that's where the next
phase comes in.

SpecialAppeals Those organizations that
balk at the prospect of asking their members
to give more than once or twice a year are not
realizing their potential income. And because
their more sophisticated competitors are ask-
ing - their members are giving (and giving
several times a year) to rival organizations.

Income from a series of special appeals
(usually between four and ten per year) can
raise half as much as dues income and, in
some cases, can very nearly equal income
from dues.

The most effective special appeals are
those that ask members to support a particu-
lar program. The least effective special ap-
peals are those that ask the member to contrib-
ute (above and beyond dues) simply because
the agency needs the funds.

Donor Appears For those organizations
for whom memberahip is not appropriate or
desirable, renewals will take the form of a
series of donor appeals. Most successful
mailers find that a plan including four to 12
appeals each year is most effective.

Donor appeals not only raise net income
for your organization, but provide the oppor-
tunity to tell your donors about new progrum,
update them on old programs, and report on
how their dollars are being spent. A well-
crafted donor mailing campaign can employ
many different techniques and package for-
mats to keep the appeals fresh and interesting.

In addition to regular member/donor
appeals, some organizations have found other
ways to raise funds from their givers through
direct mail.

Pledge Programs Through monthly giv-
ing, donors commit to a specific amount each
month and make their gifts in response to
simple invoices.

Summaries of their past support and lon-
gevity with the organization, special -insider
information" and other reinforcement tech-
niques, including plaques, premiums and invi-
tations to special events, help create a tremen-
dous bond with the sustaining donors - and
help in future upgrading of their contribution
levels.

The most successful pledge programs
usually take the form of a "club" or some other
specially named program that reinforces the
member's feeling that she belongs to an elite
and very special group.

Cultivation Pieces These mailings are
not intended to attract immediate gifts, but to
increase future ones. Like many of the tech-
niques used in sustainer packages, cultivation
mailings bond the donor to the organization.
News clippings or newsletters showing how
donors' gifts have been put to use are typical



teolmiqu. Used propero they grealy in-
oe th. donors' feelinp of effective involve-

ment ... as well as their responses to future
fundr&alain reueSts.

The pyoff of a well-managed direct mail
campag Is mor than Just a healy cash
flow. Through cultivation of your direct mail
donors, you unoover a number who will become
actively involved, who may become volunteers
and even board members and who will make
mJor financial c mitments to your organi-
zatloa.

For such donors are not -out there," as too
many organLIzatinMS believe. They are largely
In your own files. But they must be nurtured
through a well-managed program from the day
they write their first small check.

Best of all (and this Is what Development
Directors should always bear in mind), your
donor base will enable you to Institute a
healthy bequest program and raise more
money from other sources including founda-
tions and corporations.

A broad base of support says to the world
that there Is a real need for your services. And
there Is virtually nothing more compelling to a
potential major donor than that.

0
THE ASSOCIATION OF DIRECT

RESPONSE
FUNDRAISING COUNSEL

ADRFCo was formed in 1986 to serve
and represent firms that specialize in
consulting with non-profit organiza-
tions about their direct response fun-
draising campaigns. ADRFCo was
formed for three purposes:

1) To create the industry's first set of
comprehensive ethical standards.

1 2) To represent the membership's
needs before regulatory agencies.

3) To educate non-profit organiza-
tions and the general public about the
use of direct response fundraising.

ADRFCo members pledge compli-
ance with the Rules of Business Ethics
and Practices, ensuring the highest
standards of ethics in dealings with
non-profits, regulators and the pub-
lic.

Membership list is am'ailable by writing to: Associa-
tion of Direct Response Fundraising Counsel, 1501
Broadw,,, Ste. 610. New York, New York 10036.
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September 12, 1996

LaNTence M. Noble, Esq., General Counsel
Federal Elections Commission
999 E Street, NW
Washington, DC 20463

Attn Tracy L. Ligon, Esq.

re. MUR 3638
Republican Challengers' Committee

Dear Ms. Ligon:

Enclosed please find RCC's probable cause brief for the above-referenced matter.

Counsel for Respondent

cc. Chairman Elliott
Vice-Chairman McGarry
Commissioner Aikens
Commissioner McDonald
Commissioner Thomas

I •



9r-EMK HEFEDERAL ELECMON COMUMUSMO

in the Matterof:~.

RE~PUDKNcA.Nf'
COWTIEE) MUR 3638
and Robot Mner, Jr

) RESPONSE TO GENERAL
) COUNSEL'S PROBABLE
) CAUSE BRIEF
)
)

Imovduction

This mtte was gmerted by a complaint filed with the Federal Election Commission ("FEC"

or "Commission") by the Democratic National Committee. By a letter dated October 9, 1992, the

Commission provided Republican Challenger's Committee ("RCC") with a copy of the complaint.

On Decaieri 10, 1992, RCC filed its RTB Response Brief with the Commission. By a letter dated

October 3, 1994, the C ms provided notice of an RTB finding and issued a subpoena for

production of donuents and answers to interrogatories propounded pertaining to this matter.

Documents were filed with the Commission by letter dated December 9, 1994. By a letter dated

August 2, 1996, RCC received the General Counsel's probable cause brief and this document is filed

as a respoe to that brief in accordance with 2 U.S.C.§437g(aX3).

In essence, the General Counsel is making a recommendation that the Commission find

probable case that RCC feeived an improper extension of credit amounting to three hundred fifteen

thousand, seven hundred nineteen dollars ($315,719.00)' in violation of the Federal Election

Campaign Act of 1971, as amended ("FECA" or "Act.") The genesis for this accusation was an

Noverner 1989 direct mail contract which RCC entered into with Response Dynamics, Inc. ("RDr")

As wil be mwind below, comusel mial thed he pte mid the month to mmth chum in the
RCCdeb Tciol twomm -iaked-by one tmumwl mfr ow d eigy-ux dolm (S1,46.00)
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and a host of its vertically-integrat subsidiaries providing support service for RDI's direct mail

buL From the time that the November 1989 contract w signed up to June 1992, RCC raised

a total of -ap ia0 four hmdred sixteen thousand two hundred eight dollars ($416,208.00)

through its direct nmail comract with RDI. The direct mail fimdraising ceased after June of 1992, at

which time, RCC had an outstanding debt of ninety-six thousand five hundred thirteen dollars

($96,513.00.) That debt continues to be outstanding as of this date.

The theoty profieed by the General Counsel's office is that, "... the extensions of credit made

by the companies to RCC subsequent to June 1990, which totals three hundred fifteen thousand,

seven hundred nineteen dollars ($315,719.00) were made outside the ordinary course of business in

violation of §441 b by RCC." (Footnote omitted.)2

After an i which has lasted nearly four (4) years, including responses to

NtaLgt smd paoductio f of documents and the testimony of "expert witnesse"

the GenmW Comsel offers the Cbnission very little evidence upon which to base a probable cause

finding. The elemet ary findings of fact which are central to support its allegations of specific

violgions of the Act am prested in a conclusionary fashion with little cross-reference to any of the

materials presented during discovery.

The OGC Brief narrows its case down to the issue of whether or not the extension of credit'

by RDI constituted usual and normal business practices in the industry in which the RDI companies

2 iGcneral Couwse's Probable Cause Brief (OGC Brief'), page 11.

OUC B&id'(at pap 11) seknowledgc that no minipr crdit was exlendod to RCC eneing into a
n* Kte wM RDI km Nom ber 1989 togh Jim M9 radw, te wum, the *q.

. I-I Raaeft m momd from Jul 1990 (a dat r~ wbitrmil wkwOed tiroJun ie 1992.
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operate. The OGC Brief indicates that, in an effort to ascertain what constitutes usual and normal

business practices, they conducted informal interviews and forna depositions with two individuals

in the dirc response induty. The mere fact that the Counsel's office was compelled to seek expert

tesmony to provide a standard against which to measure the words of the regulations and the single

advisory opinion (Advisory Opinion 1979-36) to which it cites, evidences that it is a rather vague

legal standard, not easily understood even by the Counsel. Yet the Commission is being asked to find

that the mtbers of the regulated were somehow expected to have a greater insight to that standard

than did the Counsel's office.

The Respondents will demonstrate below that the contract entered into in 1989 with RDI met

the statutory and regulatory standards of the time, (a point not disputed in the OGC Brief) and the

ongoing extension of credit continually met those regulatory standards. Second, the expert witnesses

to whom the OGC Brief so heavily relies consisted of (1) a witness who was admittedly prejudiced

against RDI, and (2) witnesses who offered different opinions on material issues pertaining to what

constitutes the usual and normal business practice in the industry thereby substantiating that those

standards are extremely broad, and thus ones which include the RDI contract provisions in question.

The Ceneral Counsel has the burden to offer to the Commission clear and credible evidence,

especially in a case of this magnitude, upon which to make a finding of probable cause. Due to the

OGC Brief, page 7. Respondents have been provided with copies of the transcripts of the deposition
of Ann Stone and Roger Mi Craver, which are referenced in the OGC Bnef Respondents were not
notified regading with whom the "'informal interviews" were conducted. I do note for the
Commission's consideration that it is rather odd that such expeut witnesses would be deposed and yet
the two principals of RDI were not deposed to enable them to respond to the testimony pertaining to
what they comidered to be the "industry standard" for the -usual and normal business prwtie in the
industry." It would eem that that is the only true fashion in which the Comnmission would have
reoeived = acmwte bars for compason between the expert witnesses and the basis upon which
RDI ded its comuac in 1986.
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fact that Counsel has failed substantially in its legal analysis and in its evidentiary production to

substantiate that extensions of credit did meet the regulatory and industry standards, Respondent

requests that the Commission make a finding of no probable cause and close the file in this matter.

Analysis and Legal Arguments

I. The contra which RCC entered into in November 1989 complied with the regulatory

r i n of the FECA and the formal advice provided by the FEC which was available at the time

the contract was executed.

The OGC Brief questions and in fact rejects a statement made in the RCC RTB Brief, that the

applicable regulations for review of the 1989 contract should be the regulations which were in effect

at that time; not those enacted in 1990. Respondents cited to those regulations as a factual matter

and one of basic legal construction, at the time the RDI contract was entered into, the regulations

which were in effect must govern the determination as to whether or not that contract was in

compliance with those regulations. Counsel disputes this basic tenet and rather cavalierly states,

"... the regulated community was provided with adequate notice that
the ordinary course of business in the vendor's industry was a factor
that the Commission would consider in determining the legality of
extension of credit. Specificafy, in Advisory Opinion 1979-36, which
was issued on July 27, 1979, the Commission addressed precisely the
type of extension of credit involved in this matter and conditioned its
approval of the proposed arrangement upon, inter alia, the
arrangement's conformance to "normal industry practice." Therefore,
we reject RCC's implied argument that conformance to the
Corporation's own business practice is the controlling inquiry in
detemining the legality of extensions of credit, and herein we apply,
inter aia, the "normal inassty practice " standard with respect to all
of the activity at issue.5 (Emphasis added.)

s OGC Brief, page 5-6.



Respondent was not making an "implied argument"; it was not an argument at all, but rather

a direct quotation of the applicable regulation. The plain language of the regulations is the standard

to which the Commission must be held when adjudicating compliance matters." There is no need to

look behind the language of the regulations for some new and subtle interpretation when the

regulations are dear from a plain reading of the words. " Respondent does not dispute the language

of the Advisory Opinion cited above. However, to state that the "normal industry practice" standard

is the one that the Comnission intends to apply in this case isfactually not a standard captured in the

plain language of the regulations. To summarily dismiss the 1989' regulation, as OGC's Brief

attempts to do, the is flat wrong. Second, iW as Counsel contends, there is no substantive distinction

between the 1989 and 1990 regulations, they should comply with accepted rules of construction and

cite to the 1989 provisions, not the "three-prong" approach found in the 1990 amended regulations

at I I C.F.R. §116.3.

The distinction is a material and significant one. The 1989 regulations state that a corporation

may extend credit, ". -provided that the credit is extended in the ordinary course of the corporation's

business and the terms are substantially similar to the extensions of credit to non-political debtors

which are of similar risk and size of obligation." (Emphasis added.)9

6 US v. Winstar CM_. 116 S. Ct. 2432 (1996)

7 Gardebring v. Jenkins, 485 U.S 415 (1988); Commissioner of Internal Revenue v. Schleier, 115 S.
Ct. 2159 (1995)

For reference purposes the § 116.3 regulations, effective October 3, 1990 will be referred herein as
the "! 990" regulations. The § 114.10 regulations cited by Respondent will be referenced as the - 1989" regulations.

9 11 C.F.R § 114.10(a), (1989.)



6

In fact, in AO 1979-36o the Commission merely recited the two-prong standard from the

regulations in effect up to 1987.

"The Commission concludes that if, in fact, (1) the proposed financial
agreement with its provisions for expenses to be ititially incurred by
Working Names, and for limited liability on behalf of the Cominittee
if the direct mail is "unsuccessful," is of a type which is normal
industry practice and contains the type of credit which is exterfded in
the ordinary course of Working Names business with terms which are
substantially similar to those given to non-political, as well as political,
debtors of similar risk and size of obligation, and if (2) the cost
charged the Committee are at least the normal charge for services of
that type, then the amounts expended by Working Names will not be
considered to be campaign contributions." (Emphasis added.)

Whereas the language of the 1989 regulations looks solely to the ordinary course of the

corporation's business which is extending the credit, the reference made to "normal industry practice"

adds an additional criteria beyond the parameters of the regulation. It directs that the standard to

look beyond that of the corporation extending the credit and instead requires the credit terms to be

assessed based on the entire "industry."

Counsel also contends that this additional and much broader standard of review be applied

in this case based upon a rather subtle reference contained in a 1979 Advisory Opinion. Counsel

points to no provision in the statutes, the regulations in place at that time, no citation to the

regulation's explanation and justification, policy positions of the Commission, or even a second

Advisory Opinion to which this new standard is also included. Despite that, the Counsel argues that,

by virture of that one phrase, "...the regulated community was provided adequate notice" of the

Commission's intent to employ this new criteria".

10 Fed. Elec. Camp. Fin. Grude, (CCLI) '5421

OGC Brief, page 5.



Counsel does not dispute this new criteria was not in the 1989 regulations. This new standard

to which the Counsel claims will be the "standard with respect to all the activity at issue"'2 in this

MR, first surfaced in the newly-created section 116 of the regulations which became effective in

1990. The three-prong provision found in the amended 1990 regulations which the Commission will

consider in determining whether credit is extended in the ordinary course of business, sets forth the

first two criteria focusing solely on the vendor's policy for credit extensions. Specifically, whether

the vendor followed its established procedures and its past practices in approving the extension of

credit, and (2) whether the vendor received prompt payments in full if it previously extended credit

to the same candidate or political committee. These first two elements reflect the entire standard of

the 1989 regulations. The third prong of the 1990 revised regulations was no' set forth in the 1989

regulations; it requires one to also look beyond the internal normal course of business of the vendor

and focuses on the "usual and normal practice in the vendor's trade or industry." The Advisory

Opinion process is in the Act merely to enable the Commission to apply the operative terms of the

Act and regulations to a given fact pattern. It is not a vehicle to amend or expand the standards

plainly set forth in the regulations 3.

The distinction between the 1989 and the 1990 regulatory standards is not one which the

Commission should lightly brush aside nor cavalierly impose upon Respondent's actions in this

matter. OGC's Brief does not even attempt to argue that the RDI contract, and thereby the extension

of credit, was in violation of either of the first two prongs. Rather, it skips immediately to a

OC Bnief, page 6.

See 2 U.S.C. §437f.
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dluwuion of the third prong of the Commission's regulations 4. If the Commission determines that

the standard articlated in the third prong was not an enforceble proviio at the time of the

NovungbAz 1989 contract or up though October 27, 1990, then the entire case presented by the OGC

must fail. As is shown below, the expert testimony, and the exclusive theory presented to the

Commission by the Counsel is that the contract between RDI and RCC and the ongoing extension

of credit failed to meet the "normal industry practice" - the third prong of the 1990 regulations in

question.

It is dear that RDI and RCC complied with the 1989 regulations and in fact, with § 116.3 of

the revised credit regulations. Specifically, RDI followed its established procedures and past practices

in approving the extension of credit. This is evidenced by the fact that RDi tendered and RCC

executed the standard vendor/client contract". As to the second prong, which would require that

RDI received prompt paynmt in fil for previously extended credit to the same political committee,

i.e., RCC, is not appic- since there is no evidence proffered by Counsel that RDI had a prior

contact with RCC nor Robert Miler, Jr., the treasurer, nor Floyd Brown, the Chairman. "

For the reasons stated above, it is the position of Respondent that it fully and accurately

complied with the applicable regulations pertaining to the extension of credit.

OGC Brief page 6 and 7. Also, the very reference here to the third prong of the Commission's
regulatios indicates that the Counsel's oflice is not relying upon the verbiage of the 1989 regulations
bts rather insist on apply* the regulatory standards of § 116.3 enacted June 27, 1990, and effective
October 3. 1990.

is SeeOGC Brief, Page 2.

16 As will be discumd below, OGC Brief has mitrepresed the relationship Mr. Brown had with
RCC, muier Rpqment in this MUR. NowManding that fat, the RCC and NSPAC Agreements with RDI were
be d at add RDI Agmemn (See OOC Ptbable Cause Briefor NSPAC at p. 2) theeby evidencing comlim
by RDI with this scond pmog tthe Mudwt



2. The expert witnesses which OGC cites as the cornerstone of its case. must be disrmrded

bwe,,e of the gros poj'dice by one witness toward prDI and the testimny of the two wines_-

is suda&c MRtl it on mateia isues so as to evidence that there is no onsesus _regarding "usual

indugstr standards."

Respondents are uncertain as to how the Counsel's office came to select the two expert

witnesses so heavily relied upon in the OGC Brief However, the testimony of Ann E. W. Stone

("Stone") should be sunmardy disregarded by the Commission and should have been disregarded by

the Counsel in preparation of his brief to the Commission.

First, Counsel's office fied to qualify either witness as to their objectivity in this matter. At

that point in Ms. Stone's deposition when she indicated that she knew of RDI, Counsel should have

explored the basis for the knowledge and whether there was any prejudice on behalf of the witness

toward RDI based upon past activities, potential conflicts amongst clients, litigation, etc. Such

qualification was not made at any time by Counsel during the deposition. Failure to explore this

potential prejudice became material to the testimony of the witness when Stone testified that she

would not join an association, specifically Direct Response Fund-Raising Council, merely because that

association permitted RDI to be a member. (Stone Deposition, page 140-1.) The fact that an

individual such as Ms. Stone who is a recognized leader in the area of direct response by her own

admission and by the Counsel by virtue of selecting her as an expert witness, vould refuse to join a

leading direct response association merely because that association permitted RDI to be a member

is such a blatant indication of prejudice toward RDI that Ms Stone's testimony pertaining to RDI's

compliance with any ethical, let alone "industry standard procedures" must be completely rejected

by the Commissior. For the Counsel to even submit such testimony to the Commission as evidence

of an objective expert witness must be severely questioned by the Commission.
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In addition, this apparently is not the first time that Ms. Stone had reviewed or been privy to

the terms of an RDI client contract. In response to Counsel's question during the deposition,

pto the liquidated damages clause in the RDI Contract, specifically, the payment of twenty-

five thouad dollars ($25,000.00) in the event of a premature termination, Ms. Stone stated: "I have

seen this in their contracts before and only in their contracts." (Stone Dep.: page 126, line 8.)

Counsel ied to inquire of the witness as to how she came to previously review such contracts, the

contents in which those reviews were undertaken, and how often she encountered or had the

opportunity to review RDI contracts. This is especially material in view of Ms. Stone's earlier

testimony that she considered herself the "agency doctor" whereby clients who were "broken" by

their former direct mail firm came to her for "healing" (Stone Dep.: page 16-17.) One must ask how

much of her client base consists of former RDI clients? The failure by Counsel to pursue the potential

preudice and thereby qualify the witness as an expert, able to render an objective opinion, mandates

that the Commission not place any credence in the opinions expressed by Ms. Stone. These are

matters which clearly would have surficed had Respondent had the opportunity to cross-examine the

expert witness. Respondent has little doubt that Ms. Stone's credibility to express an objective

opinion pertaining to RDI would have been completely impeached, were such cross-examination

permitted.

3. The two epr witnesses express completely different opinions prtaining to substantial and

material industry activities so as to demonstrate Respondents' very point that the industry standards

are extremely broad and the RDI contract fits within those industry standard parameters

Notwithstanding the apparent prejudice of Ms. Stone, a review of the depositions of Ms.

Stone and Mr. Craver do demonstrate one point which Counsel's brief fails to acknowledge; the
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witnesses express diametrically opposing views on material issues pertaining to the "industry

standard" as they relat to the RDI cnract. SevaW ofthee mkjor dsrepancis are detailed below.

(A) Contract Termination and Duration: Stone testifies that her contracts are generally open-

ended, whereas Craver testifies his contracts are for a specific time period. In addition, Stone testifies

thirty to sixty days, perhaps ninety, is the usual termination timeframe, whereas Craver testifies it is

usually one hundred twenty and maybe up to one year.

Q: Okay. What factors does your company normally consider in determining the duration of a

contract?

A: Our contracts generally are open-ended. They do not have a duration, but they have the

ability to cancel on us very quickly.

Some contracts are 30-day cancellation. Some are 60. The most I think we have are 90, and

that's unusual ... I think 90 usually, or even back to 30 or 60, because I believe the client

should always have the right to walk away from us. (Stone Dep.: pages 43-44.)

Compared to the testimony of Mr. Craver

Q. So, usually direct mail contracts include some provision for the duration of the contract, and

usually what is --
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A: Usually it's a fixed term. It may be the entire term of a campaign, a two-year term or an

e n month tmL..

Q: And is that the sane with respect to political committees?

A: Genrally.

Q: Okay.

And you're saying that the short 60-day termination period --

A: Is unusual.

Q: Is unsual? What is usual?

A: What is usual is 120 days, 90 days. Sometimes it goes for a year with written notice.

Otherwise it extends automatically for another term.

Q: Okay. (Craver Dep: pp. 29-30)

(B) Co-Ownership of List: Ms. Stone contends it is not usual to co-own a list, whereas Mr.

Craver disagrees.
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Q: You mentioned that your company doesn't co-own nmiling lists.

k Right.

Q: Is it a (sic) usual and normal practice in the industry for direct mail companies to co-own

mailing fists?

A: I'm proud to say that I think our - our agency led the way in making it less usual.

And, in fact, today it has now become more usual, because clients have become more

educated and generally do not allow co-ownership.

Q: Okay. And when would you say that it -

A: Again, about the last ten years. There, again, are some clients that are willing to give that up.

And sometimes it is a trade-off for other things the agency can do.

But clients have come to understand their list is usually their greatest asset, and it can be

abused if they allow co-ownership.

Q: Okay.

A: And most of those agencies in town that are considered the best don't co-own. (Stone Dep:

pp. 66-67)
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Contrast that with Mr. Craver, who testified as follows:

A, . In political fiundra1sng there are a variety of agemnson the ownership of data and

names. hmo agrW et provide fbrshared ownership. Some provide for ownership by the

cntruactor. The - the protction of data and the - and its use soley by the client is more rare

than common in the political direct mail business.

Q: Okay.

So co-ownership, then, of the mailing list by the agency and the client is not usual in a direct

mail industry?

A: No. The co-ownership is - is - is not unusual -- I don't know whether it's usual. It's not

Umlsual.

Q Okay. (Craver Dep: page 26)

(C) Use of Co-Ownership Fees to reduce client's outstanding debt: Ms. Stone testifies income

from list is not applied to cliet's outstanding debt. However, Mr. Craver testifies that such proceeds

are routinely used for reducing client's debt.

Q: Okay. Now, what would your company do in the instance when the -- okay. Well, I'm sorry.

In an effort to reduce the debt of a client -
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A: Mm-hmm.

Q: - Has your comy Gwrev ced your clmge mded the contract to reduce the charges

A: No.

Q: So then, in your opinion, its unusual in the direct mail industry to reduce your charges in an

effort to reduce -

A: By a legitimate -

Q: -client -

A: - by legitimate business people for a political organization, yes and I would think it would

be a violation of the law, too. (Stone Dep: pages 81-82)

Mr. Craver testifies to the contrary:

Q: Okay.
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If your company co-owned the client's mailing fist, would you apply income received as a

result of the co-ownership to the dient's outstanding debt?

A: We do.

Q: Okay. And even if that's not provided for in the contract --

A: Yes.

Q: - would you do that?

A: Yes. (Craver Dep.: Page 51)

Mr. Craver later testifies similarly:

Q: Okay.

Now, you may have covered this in the answers that you have given previously, but I just

want to be sure I everything, so I'm just going to go through a few more questions; and they

relate to a company's co-owning mailing lists with their clients.

Okay.



Is it a usual and normal practice for such a company to offset a client's debt by actual rental

income from the mailing lists?

A: It is our usual practice. I don't know whether it's the industry's usual practice. (Craver

Dep.: pages 60-6 1.)

(D) Payment of penalties or liquidated damages: Ms. Stone testifies that liquidated damages are

unusual, whereas Mr. Craver testifies that such financial penaities are typical.

A: ... 4(f) - I have seen this in their contracts before and only their contracts, where their -- this

is a penalty clause, where they have to pay liquidated if they try to canzel the contract prior

to the expiration date. This is part of the indentured servitude thing, buying their way of

freedom.

I believe I'm correct in saying they're the only ones I've ever heard that have done this --

$25,000 is actually less than I've seen in some of their contracts. I've seen them charge

clients even more.

And you can see if they have had paid this $25,000 that that's disincentive for them to ever

try to terminate before the expiration date. But that's unusual. That is an unusual thing.

(Stone Dep: pages 126-127.)

Mr. Craver testifies that such financial penalties in the termination of a contract are not unusual:

.... ~~~~~~~y;,JFV T. _7 _.7 -"N.-qw -7 71
' ,
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A: ... Generally, in political findraising, the contracts are for fixed terms. Often fairly onerous

term. That, if it is terminated the list reverts to the contractor. If it is terminated, there are

certain finncial penalties, The - concept of terminating it and being paid only for this - for

the services incwTed to the point of termination is - is not that typical. (Craver Dep: pages

28-29.)

(E) Reduction in Price of Mailing List: Ms. Stone testifies that it is unusual to reduce the

compensation for flindraising packages, whereas Mr. Craver disagrees:

Q: Now, if the company were to, in 1989, amend this contract to reduce the compensation of

$50 per 1,000 fundraising packages --

A: Mm-hmm.

Q: -- To $35 per 1,000 fundraising packages, would that be unusual, normal charge in this

scheme of this contract in 1989?

A: In the middle of the contract, no, that would not be, not when you have specific terms set out.

Something - if they decided to terminate and re-negotiate a contract, that's a whole different

can of worms. (Stone Dep.: page 136.)

Mr. Craver testifies as follows-
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Q: Okay.

Has your company ever, in an effor to reduce the debt of a diet, anmed the confa

reducing the fee?

A: Yes.

Q: - for Services?

A: Yes. (Craver Dep.: page 49.)

Respondents submnit tha these are nmrely highlights of substantial an( material differences

between the ext opMOS proffered by the Counsel's brief Though not all of the discrepancies

referenced above pertain to the RCC contract, it raises a fundamental credibility problem for the

Counsl to point to either expe witness as being capable of knowing what is the "industry standard"

for any ofthe mtteP for which they dispute in the RDI/RCC contract. Reviewing such diversity of

opinion by Counsel's own expert witness, the Commission must conclude the industry standards for

direct mail are very broad and, as to those matters pertaiwg to the RDI/RCC contract, the testimony

evidences that the contract did come within the industry standards.

6. OtC Brief the t f he initial extension of credit by RDI to RCC and the execution of

the contract was not in violation of the FECA.
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The OGC Bridis rather vague and inconclusive pertaining to its final resolution of whether

the RDI contract with RCC was in compliance with the usual and normal buriness practices in the

industry. Though as noted above, Respondents do not agree that the "industry" is the standard

against which the contract should be reviewed, the OGC Brief discusses, but does not conclude, that

the initial extension of credit and the signing of the contract was in violation of the FECA. The brief

states, "RCC further argues that the RDURCC contract should be judged by wh-fher it was an arm's-

length transaction at the time it was executed, not whether the contract resulted in a successful

fundraising project. 7

After questioning the Respondent's initial RTB argument that the contract should be judged

by whether it was an arm's-length transaction at the time it was executed, Counsel states, "in the

foregoing arguments (reference to the arm's-length transaction referenced above) the Respondents

appear to focus only on the underlying argument between the company and RCC. However, in

determining the legality of extensions of credit, it is necessary to examine whether the companies'

continuous extensions of credit under the circumstances surrounding the RD/RCC relationship

conform to usual and normal industry practices.""'

'7 OGC Brief, page 6. It should also be noted that Respondent is uncertam as to the somewhat elusive
standard that Counsel may be referencing in this statement when they state, " ... not whether the
contract resulted in a sticcessful fundraising project." For the record, Respondent strongly disagrees
with any position by OGC that a direct mail contract must be a successful fundraismig project i order
that the extension of contract be "'ithin the normal ndusry practice" flies in the face of the
Counsel's very argument and testimony of its expert witnesses. I would hope that this was nothing
but a throwaway line, however, to criticize Respondent for tendering one a,-gtmnent rather than a
discussion of whether it was a "successful fundraising project" creates noth.ng but confusion as to the
standard to which the Counsel is attempting to establish against which to judge the RDI contract and
the ongoing extension of credit. The "suces fundraising project" standard is not one which is
testified to by either expert witness nor even alluded to in their testimony and for that matter, is not
one which the balane of the OGC's brief appears to articulate.

OGC Brie page 6.
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Counsel's Brfithen goes on to explore testimony from the expert witnesses. The witnesses,

by the Counsel's own admission, testify that the usual and normal practice in the industry is to extend

credit to political committees, adding certain caveats that it applies to PACs of long-standing or to

keep a tight rein on how money is spent in the early days of a new political committee. Counsel's

Brief continues the a comparison of the expert testimony, however, after the discussion ents it in the

middle of OGC Brief at page 8. There is no conclusion offered as to the propriety of the RDI contract

and the initial execution of that contract by RCC. Respondents must conclude the OGC Brief agrees

that the initial extension of credit, even to a new committee such as RCC is acceptable by industry

standards. This is buttressed by the fact that the OGC Breif claims that the improper extension of

credit as alleged in their conclusions occurred only subsequent to June of 1990. 9 Respondent must

conclude that the initial extension of contract in accordance with the RDI contract, and for that

matter the contract itself, and the ongoing extension of credit by RDI to RCC i'rom November 1989

until July 1990 was acceptable within the parameters of the FECA, even as interpreted by the General

Counsel.

7. The Geeal Counsel dramatically misstates the facts pertaining to Mr. Brown and hispaat

relationship with RCC and how that related to RDI's knowledge of Mr. Brown.

The OGC Brief next attempts to argue that RDI had such substantial past business dealings

with Mr. Floyd Brown through Mr. Brown's activities with a separate committee, NSPAC, that they

should have had cause to make only a very narrow extension of credit to RCC, if any credit at all

were to be extended. Specifically, Counsel's brief states:

"The record reflects that prior to entering the RDI/RCC contract, the
companies had business dealings with the Chairman of the RCC, Mr.
Floyd Brown, during the time that Mr. Brown was associated with the

19 OGCB Pw 11.
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National Security Policical Action Committee (NSPAC). At the time
that the parties entered the RDI/RCC contract, NSPAC was deeply in
debt to the compues as a rem& cjrffiu&*ft wct ties pearhad
by Mr. Brown. The differences in the focus of the RCC flmdraising
program and the earlier NSPAC fundraising program ... may have
provided a basis for early optimism and led the companies to
undertake the RCC fundraising program. However, the companies'
past dealings with Mr. Brown, as well as RCC's newly formed status,
should have caused the companies to make only very narrow
extensions of credit to RCC, if extensions of credit were made at
all."' 20 (Emphasis added.)

FMrst, Counsel references "the record reflects" without citing to what record, what documents,

or what testimony they are referencing. Without cross-referencing any specific evidence and to make

the conclusions subsequently stated, leaves Respondent with little opportunity to rebut the evidence

upon which Counsel is relying. The importance of this evidencary record, is substantiated by the

loose and very inacurate description of Mr. Brown's relationship to RCC, specifically, Counsel states

that NSPAC was deeply in debt to RDI as a result of fundraising activities spearheaded to Mr.

Brown. The OGC Brief goes on to state that RDI undertook a contract with NSPAC to conduct

fundraising ... which included NSPAC's 1988 Americans for Bush ("AFB") fundraising effort; Mr.

Brown headed this effort. This is flatly wrong and is grossly misleading to the Commission. Counsel

offers no testimony, response to depositions, response to interrogatories, materials, or any similar

reliable evidence to support those statements. The fact is Mr. Brown did not spearhead fundraising

for NSPAC nor AFB. As Counsel is well aware, NSPAC is a co-Respondent in this MUR and

Counsel is alleging in matters involving NSPAC that all monies raised by NSPAC were the result of

the RDI contrac which Counsel is also alleging was an improper extension of credit. Counsel should

review the responses to interrogatories submitted on December 5, 1994 from NSPAC. Therein,

Elizabeth Fediay testified she was the only officer, specifically treasurer, of NSPAC, and identified

herself as the Chairman of NSPAC. There were no other officers or directors. She also testified that

OGC Brie pages 9- 10.
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she was the only one to r NSPAC in the negotiations with RDI. A review of the responses

to interrogatories by Mr. Brown and Ms. Fediay will demonstmte to the Commission that, beyond

an ackwowledgement that Mr. Brown was a "consultant" to NSPAC and that thee was one letter sent

from Ms. Fediay to Mr. Brown admonishing him to refrain from the use of NSPAC materials, there

is no discussion pertaining to Mr. Brown's relationship with NSPAC. Counsel did not pose a

question as to the specific details of Mr. Brown's activities with NSPAC and certainly there is no

testimony or evidence whatsoever, to which Respondent is privy, which wotld substantiate in any

fashion this rather outlandish conclusion in the OGC Brief Even more so, to present to the

Commission as a conclusionary statement that, "NSPAC was deeply in debt to the companies as a

result of fiundraising activties spearheaded by Mr. Brown" without the remotest scintilla of evidence

to support the inference, let alone a conclusionary statement, must be seriously questioned by the

Commission. Respondent would offer that it taints the entire credibility of the presentation and the

reliability of the Counsel's other conclusionary statements in this matter

However, it is those factually inaccurate, misleading and conclusionary statements in the

OC Brief that Mr. Brown spearheaded the fundraising activities of NSPAC and headed the NSPAC

AFB fundraising program which the OGC Brief relies upon to conclude, that in light of that

"'relationship" with RDI, and that NSPAC carried over a million dollars in debt at the time the

RDURCC contract was executed would require, based on the standard set out in the testimony of the

"experts", that RCC should have raised seed money to cover any potential early losses or, at the very

least, narrowly limit the line of credit by RDI to RCC. "

21 OGC Brief, pp 10.
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The wn m ircum e and grossly misstated facts is the basis upon which Counsel

attemts to permads the C that RDI should not hav extended credit to RCC. Counsel

jeomdizes the crdallity of its entire preentaion to the Commission by such gross miswmets

of fact and the reknce upon those to forge the connection to a violation of the FECA. Respondent

a objects to such tactics and, if for no other reason, this matter should be closed on that basis

alone.

8. The QOGC Brief miscalculates the statement of debt. arbitrarily selects a cut-off date from

which it armgues the extnsion of credit to RCC s improper.

In reference to the OGC Brief s debt chart at pages 8 and 9, there is a miscalculation for every

month cited, o with March of 1990 and extending through June of i992. Relying on the

numbers in the Counsel's own chart, for new debt, payments, and net debt, the actual total debt as

of June 1992 was S96,513.00 rather than the $95,027.00 cited. ($1,486.00 discrepancy.) These

munbers are midfculted commencing with March of 1990. The $18,606 of previous net debt plus

$4,903 in new debt, less the $16,098 of payment results in net debt of $7,411, not $6,930. These

m ilations contmnte throughout the individual months, including July 1991, where the numbers

are off by $2,190.

However, for ease of understanding the arguemnts, Respondent shall utilize the figures

reffreced in the OGC Briefin order that the Commission is able to follow the flow of the comments

relative to those numbers.

The Counsel selects June of 1990 arbitrarly as the cut-off date for the time period in which

the extension of credit to RCC was improper. Coutnel's argument is that:
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"...the amount of new debt owed the companies by RCC jumped
several-fold in July and August of 1990, with net debt owed more
than doubling by the end of July, having increased from $51,546 to
$113,629. While the witnesses' testimony indicates that extending
more credit to reduce a client's debt is normal industry practice, the
$71,695 and $67,542 credit extension in July and August are
disproportionately large considering the newly-formed status of the
committee and the already existing $51,546 debt."22

The old and rather infamous adage that, "hindsight is 20/20" is well applied here to Counsel's

argument. A review of the February to June 1990 activity indicates that the debt from May to June

had been reduced to approximately $51,000 from the previous $62,000. Counsel appears to argue

that the investment of $71,000 and $67,000 in July and August 1990 respectively, was improper

because it caused the debt to jump to $113,000 and $123,000, respectively. The problem is that at

the time the decision was made to invest the monies for July and August, RDI and RCC were not

privy to the debt increase that Counsel is relying upon as a means to criticize thiat decision. Had the

mailing in those two months or even in the month of July been successful, then the $51,000 debt

would have been reduced b rather than doubling. However, for Counsel to argue that the

cut-off date should be subsequent to June of 1990 improperly critiques RDI's decision to move

forward in July based on information which was not available to RDI at the time; specifically, the

amount of the resulting debt.

In addition, the fact of the matter is that by moving forward with the mail up until its cut-off

in June of 1992, RDI reduced its debt from the $113,629 to $95,027 -- resulting in a net $18,602

benefit to RDI (using the calculations presented by OGC ) Therefore, even if the Counsel were to

insist the cut-off date be subsequent to July of 1990, RDI had a net gain during that time period. The

fact that a profit was made by RDI from the time of August 1990 through June of 1992 on its face

22 OGC Bri pop 11.
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requires a finding that the extemion of credit could not have been an improper business decision, nor

one otuide the usual and normal inistry pctices. Even the testimony of the expert witnesses which

concldes that ifthere is n money being made duing that time period, they are successfiul mailings.

(Stone Dep:, page 61-62.)

As a last point, Counsel alleges that calculating the extensions of credit made by RDI to RCC

subsequent to 1990 generated a $315,719 violation since such credit was extended outside the

ordinary course of business in violation of 2 USC §441 b. Counsel fails to credit the payments made

to RDI during the period subsequent of June 1990 through the termination of the contract in June of

1992. Applying such credit, then the extension of credit would equal $44,486 ($315,719 of new debt

less $271,233 of payments for the activity subsequent to June of 1990.) Therefore, the gross amount

of any alleged improper extension of credit, even accepting all of the arguments proferred by Counsel,

would equal $44,486. Notwithstanding the corrections of the calcuations, Respondents steadfastly

contest, the facts, legal theories, and credibility of the case which Counsel has presented to the

Commission in this matter.
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For the foibng reasons, Respondent requests that the Commission make a finding of no

probable cause and close the file in this matter.

Paul E. van, Esq.

Counsel to Respondent
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General Counsel Office
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999 E Street, N.W.
Washington, DC 20463
Atn: Tracy L. Ligon

Re: MUR 3638 - Response Dynamics, Inc.

Dear Ms. Ligon:

Enclosed are additional affidavits in support of Response Dynamics' brief in the
referenced matter.

If you have any questions, please do not hesitate to contact me.

§serelyyor

E. Mark Braden
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FEC MUR 3638
Response Dynamics, Inc., al

AFFIDAVIT OF STEPHEN R. EDELEN

Name

Stephen R. Edelen z -
2629 Garfield Street, N.W. A
Washington, D.C. 20008

2. Background

This statement is based solely on my role as former president of a non-profit
organization which employed RDI under contract from 1983 to 1992. I have 14 years
experience in direct marketing, working with numerous vendors and agencies in the
direct marketing industry.

3. I have reviewed the contract and certain financial records relating to services provided
by Response Dynamics, Inc. and its associated companies (RDI) to the National
Security Political Action Committee (NSPAC). In my opinion, the contract and
overall business nature of RDI's relationship with NSPAC was consistent with their
relationship to other clients and was neither unusual or outside the norms of the direct
marketing industry in 1988.

4. I have also reviewed certain business records provided by RDI relating to extensions
of credit and mail performance reports for mailings between January and December
1988. In my opinion, these mailings were normal commercial efforts to generate
income. RDI generated significant net income in prospecting from January to July
1988, and given these results, RDI was reasonable to extend credit for additional
prospecting in August and September. The losses which were incurred during August
and September could not have been reasonably foreseen by RDI. The credit RDI
extended for additional house mailings from September to December was reasonable
in light of the fact that these mailings subsequently generated over $600,000 in net
revenue.

5. In my experience, RDI follows common direct marketing industry practices in
extending credit to its clients. It is common in the direct marketing industry to
experience losses in direct mail prospecting with the expectation that subsequent house
mailings will be profitable.



6. I have no knowledge of how NSPAC hanled payent of debts owed to RDI nor do I
know what collection efforts RDI made to obtain payment from NSPAC. I have no
knowledge of how NSPAC expended funds raised by RDI.

Further, Affiant saith not.

SphenV ,den

Subscribed and sworn to before me this J/j'day of 1996

My commission expires:

Notary Public (Seal)



FEC MUR 3638
Response Dynamics, Inc., etal.

AFFIDAVIT

Tony Zagotta. being first duly sworn, deposes and says:

1. My address is 122 Fourth Street. S.E., #1. Washington, D.C. 20003.

2. Since 1995, 1 have been the President of a grass roots organization. As part of my
duties, I oversee and manage a direct mail campaign. I have worked with four
different direct mail agencies in the Washington, D.C. area and have extensive
knowledge of contract negotiations and direct mail procedures. From 1989 to 1993, 1
was the Chairman of the College Republican National Committee and was responsible
for overseeing the entire direct mail program and participated in contract negotiations
with several direct mail agencies.

3. 1 have examined the business and financial records relating to the services provided
by Response Dynamics, Inc. and its associated companies ("RDI") to the National
Security Political Action Committee "NSPAC") and the Republican Challengers
Committee ("RCC").

4. The overall nature of the business relationship of RDI and NSPAC is neither unusual
nor outside the norms of the direct marketing industry ("Industry").

5. No provisions found in the contracts I examined between RDI and NSPAC are outside
normal Industry practice.

6. 1 have examined business records relating to the extensions of credit for mailing
services performed by RDI for NSPAC from August 1988 through June 1991. In my
opinion, the mailings from August 1988 through June 1991 for NSPAC were
reasonable commercial efforts by RDI to generate income. The extensions of credit
were done in a manner conforming with the ordinary course of business in this
Industry. All extensions of credit by RDI to NSPAC for services provided conform
to usual and normal Industry practice.

7. RDI has undertaken all reasonable efforts to collect the debt owed to it by NSPAC,
and I know of no additional commercially reasonable steps that could be undertaken
by RDI at this time to collect debts owed to it by NSPAC.

8. The overall nature of the business relationship of RDI and RCC is neither unusual nor
outside the norms of the Industr.

9. No provisions found in the contracts I examined between RDI and RCC are outside
normal Industry practice.



10. 1 have busnew records relating to the extensions of credit for mailino
I perfmd by RDI for RCC from February 1990 through June 1992. In my

opinion, the mailings from February 1990 through June 1992 for RCC were
reasoable comrcial efforts by RDI to generate income. The extensions of credit
were done in a manner conforming with the ordinary course of business in this
Industry. All extensioms of credit by RDI to RCC for services provided conform to
usual and normal Industry practice.

11. RDI has undertaken all reasonable efforts to collect the debt owed to it by RCC, and I
know of no additional commercially reasonable steps that could be undertaken by RDI
at this time to collect debts owed to it by RCC.

:;n Zagotta

Subscribed and sworn to before me this 7y day of September, 1996.

Notary Public

My Commission Expires:

SARAH J. TOWN
"0027 Fh e Dif of CO. 20N0

MY Commp,,jv,, Eirpwe Arril 30. 2000
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BEFORE THE FEDERAL II"ON COMMIMIOWE F F- 1, TIOCN

In the Matter of )

Response Dynamics, Inc., etj. )
National Security Political Action Committee ) MU'R 363s SENSITIVE

and Elizabeth I. Fediay, as treasurer )
Republican Challengers Committee )
and Robert E. Miller, Jr., as Treasurer )

GENERAL COUNSEL'S REPORT

I. STATEMENT IF THE CASE

This matter was initiated by a signed sworn complaint filed with the Federal

Election Commission ("the Commission") by the Democratic National Committee on

October 5, 1992. On September 27, 1994, the Commission found reason to believe that

Response Dynamics, Inc. and its associated companies (RDI) violated 2 U.S.C. § 441b by

extending credit outside of the ordinary course of business and that the National Security

Political Action Committee and Elizabeth I. Fediay, as treasurer (NSPAC), and the

Republican Challengers Committee and Robert E. Miller, Jr., as treasurer (RCC) violated

2 U.S.C. § 441b by accepting the resulting prohibited contributions.'

'In addition, the Commission found reason to believe that NSPAC and RCC violated
2 U.S.C. §§ 433(bX2) and 441a(f) by virtue of their affiliation, that RCC violated
2 U.S.C. §§ 433(b)(2) and 441a(f) by virtue of affiliation with a third committee, the
Presidential Victory Committee and Robert E. Miller, Jr., as treasurer (PVC), and that
PVC violated 2 U.S.C. § 433(b)(2) by virtue of affiliation with RCC. The Commission
also found reason to believe that NSPAC and PVC violated 2 U.S.C. § 434(c), and that
PVC violated 2 U.S.C. § 441a(f) by accepting excessive contributions from Mrs. Wesley
West. In light of the age of the case (1988-92 activity), this Office focused exclusively
on the most significant violations, the Section 441b violations, as discussed in this report.
Accordingly, we recommend that the Commission take no further action with respect to
the remaining violations.



On August 2, 1996, this Office submttd to each of the three re ns a

General Counsel's Brief, setting forth this Office's position on the legal and factual issues

of the matter, and its recomon that the Commission find probable cause to believe

that the violations occurred.

II. ANALYSIS

This Report incorporates by reference the three General Counsel's Briefs and all

arguments and authorities contained therein. The following is submitted in response to

the arguments presented by Respondents in their responses to the General Counsel's

Briefs.

As set forth in greater detail in the General Counsel's Briefs in this matter, on

April 7, 1986, NSPAC entered a contract with RDI, wherein RDI was appointed to carry

out a direct response fundraising program. Between the time of the contract's inception

and its end in May, 199 1, NSPAC accumulated a debt owed to RDI of $ 1,268,939.19,

which still exists to date. Similarly, on November 7, 1989, RCC entered a contract with

RDI, wherein RDI was appointed to carry out a direct response fundraising program.

Between the time of the contract's inception and its end in June of 1992, RCC

accumulated a debt owed to RDI of $95,027.77, which still exists to date. Based on the

testimony regarding usual and normal practices in the industry of two witnesses who own

companies that operate in the direct marketing industry, this Office concluded that there

is probable cause to believe that the extensions of credit made by RDI to NSPAC

subsequent to May 1989, which total $479,230, were made outside of the ordinary course

of business in violation of 2 U.S.C. § 441b, and that the extensions of credit made by RDI
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to RCCabmun to June 1990, which total $315,719, were made outside of the

ordinary course of business in violation of 2 U. S.C. § 441 b.

in response to the General Counsel's Briefs, the respondents make numerous

arguments.2 Specifically, they argue that this Office should not be allowed to apply the

regulations found at I11 C.F.R. § 116.3 and 116.4 in this matter since those regulations

were enacted. after the events at issue, and the "normal industry practice" standard is new

criteria that first surfaced in the Section 116 regulations which did not become effective

until 1990. Contrary to the respondents' argument, the normnal industry practice standard

is MIl new criteria first set forth in the Section 116 regulations promulgated in October

1990. Rather, the usual and normal business practice standard is inherent in the language

of the regulation in effect in 1986, when the first of the two contractual relationships at

issue was commenced. The pre-1990 regulation provides that a corporation may extend

credit ... "provided that the credit is extended in the ordinary course of the corporation's

business and the terms are substantially similar to extensions of credit to nonpolitical

debtors which are of similar risk and size of obligation." 11I C.F.R. § 114. 10(a).

Significantly, the term business contained in the regulation is defined as the occupation,

work, or ra in which one is engaged. Webster's II New Riverside I niversity

Dictionary. 1988. Indeed, in Advisory Opinion 1979-36, the Commission cites the

Section 114. 10(a) regulation, and in applying and obviously interpreting that regulation,

'In light of the large number of arguments raised by the respondents and the degree of

overlap in the various arguments of the three respondents, we have grouped arguments
together, where possible. Herein, we refer to the individual respondents collectively as
"d.respondents.",
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c-I ltomd 01 approv of the propoed cedit extension arrangem upon, inW al, the

arrangement's conformance to "normal industry practice."

Respondents also argue that since the RDI/NSPAC contract was economically

favorable to RDI, the extensions of credit to NSPAC cannot be considered a contribution.

They argue that the Commission's review of a commercial relationship is restricted to

whether or not a corporation has provided services or goods to political candidates or

organizations for no compensation or at a compensation level lower than would be the

case in the ordinary course of business, and disagree with our position that the overall

profitability of the RDI/NSPAC relationship is not relevant to the issue of whether they

extended credit outside of the ordinary course of business.

Contrary to the respondents' arguments, a contribution an exist where the overall

contractual relationship appears economically favorable to the corporation. As the

respondents argue, the ban on corporate contributions is not designed "to generally

regulate contractual relationships between vendors and political organizations." This

Office does not urge the Commission to attempt to do so. To wit, this Office does not

urge the Commission to look beyond the terms of the contract, the conduct of the parties,

and the normal industry practice and to decide what a fair bargain for the parties would be

and to offset debt created under the contract by the amount of inequity. Rather, the

Commission generally accepts the debt created under the terms of the contract at face

value. Nevertheless, the Commission is obligated to evaluate the transaction for

conformance with the Act's requirements.



Under the terms of the RDI/NSPAC contract, NSPAC owes a debt of

approximately $1.3 million for direct marketing services provided by RDI. While the

respondents assert that RDI received significant income ($585,284.92) as a result of its

rental of NSPAC's mailing list, 1) the contract expressly grants RDI the use of NSPAC's

mailing list as a bargained for source of income in addition to the agreed upon

compensation without any credit due to NSPAC, or any offsetting of NSPAC's debt,

based on income received by RDI; 2) RDI has not applied the income resulting from use

of NSPAC's mailing list to NSPAC's debt; and 3) our expert testimony indicates that it is

not a usual practice in the industry for a company to apply list rental income to a client's

outstanding debt if, as in the RDIINSPAC contract, during the course of the contract, the

company had the right to rent the list for itself. Under these circumstances, because RDI

has not received full compensation for services rendered, RDI has in fact been

compensated at a level lower than would be the case in the ordinary course of business.

This is so irrespective of the overall profitability of the contractual relationship.

The respondents argue that "it is not enough to claim that such direct mail

potentially influences federal elections" and that in order to establish a Section 441 b

violation, this Office must tender specific direct mail pieces and demonstrate that the text

of the direct mail pieces expressly advocates the election or defeat of certain federal

candidates. This is untrue. The Commission's regulations implementing Section 441b

provide a specific standard for determining whether an extension of credit by a

corporation to a political committee is a contribution. Under the regulations, when a

corporation in its capacity as a commercial vendor extends credit to a political committee



an inumissible crporte otrbution results unless the credit is extended in the

ordinary course of the corporation's business and the terms arm substantially similar to

extensions of credit to nonpolitical debtors that are of similar risk and size of obligation,

which was the standard applied in this matter.3 Se 11 C.F.R. § 116.3 (1990); 11 C.F.R.

' In any event, as noted in the General Counsel's Brief, many of NSPAC's direct mail
pieces contained solicitations for purposes of electing or defeating certain candidates,
lobbying Congress to support a conservative agenda, and re-electing conservative
candidates. A sample of the text of some of NSPAC's direct mail pieces follows:

Praknge ID: DPU1I
Nam: Three Heroes
Dat Mailed! Deember , 1919
Three great Americam heroes need our help today. Conservative U.S. Senators Jesse
Helms, Mitch McConnell, and Dan Coats are facing massive liberal opposition. I am
asking you today to join the National Security Political Action Committee Task Force...
and help ensure that these three great men are reelected to the U.S. Senate....

Padige ID: EPUI3A
Name: NSPAC Strategy
Date Mailed: _S ber 26 1990
I have sent you this National Security Political Action Committee 1990 Final Election
Strategy for your immediate review and approval .... Because right now you and I are
involved in the most exciting, ambitious Conservative movement of our time. And today
the National Security Political Action Committee (NSPAC) must take action on our final
strategy. A strategy designed to ensure that the liberal majority sees its final day in
Congress on November 6th....Because today you can provide an extra phone line or more
media time for our Conservative candidates with your $200 or more contribution .... And
your $200 will help provide Conservatives with the necessary flnding to defeat their
liberal opponents.

Package ID: EPUJIA
Name: Pr-- Re-e--e
Date Mailed: October %t 1990
The exclusive CAPITAL PRESS OFFICE RELEASE I've sent you today demands your
immediate attention and response. If I don't hear from you in 10 days, I will assume you
want the four liberals on that RELEASE to stay in control of the U.S. Senate .... I do not
want these four hberal Senators to hear that NSPAC has targeted them for defeat .... The
polling data I have shows that, unless we fight back now, liberal Democratic Senators Joe
Biden, Tom Harkin, Carl Levin and Paul Simon will all be reelected this year .... To help
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§ 114.10 (1987); Explanation and Justification, edel Rc' am Vol. 55, No. 124,26381

(1990).

The respondents challenge the testimony of the two witnesses deposed by this

Office on three fronts.4 First, they argue that the witnesses are biased. Specifically, the

respondents argue that Ms. Stone is biased because she testified that she would not join

the Direct Response Fundraising Council (DRFCO), which according to Ms. Stone is an

organization created as a vehicle for the industry to police itself. Respondents argue that

Mr. Craver is biased because he has been a consultant to or employed by the

Complainant, the Democratic National Committee.

Contrary to the respondents' argument, Ms. Stone's testimony need not be

disallowed because of bias. Ms. Stone made various assertions of objective facts

regarding previous actions of RDI. Based on these past actions, which Ms. Stone viewed

as improprieties, she stated that she would not join DRFCO because RDI "has been

allowed to be a member when people know that they have consistently violated a variety

of the guidelines." Ms. Stone's knowledge of RDI's past actions and her familiarity with

Conservatives win back the Senate next month, I am counting on your generous $150 or
$100 contribution today. The election is only about 30 days away. To help the
candidates, I need to hear from you in 10 days or less.

4 Respondents have submitted virtually identical affidavits of seven purported "experts,"

who state in conclusory fashion that they have examined RDI's business and financial
records related to the services provided by RDI to NSPAC and RCC. Each of the
"experts" opines that the overall nature of the business relationship of RDI and NSPAC
and of RDI and RCC is neither unusual nor outside of the norms of the direct marketing
industry, and that the extensions of credit were done in a manner conforming with the
ordinary course of business in the industry. However, this Office has not had an
opportunity to question any of these affiants regarding any potential bias or to ascertain
how they reached their conclusions in light of the amount of debt involved in this matter.



other RDI contracts simply provide a basis fbr her canidid asemmtof te compLmy, not

prejudicial bias. Moreover, the majority of Ms. Stone's testimony regarding usual and

normnal practices in the direct mail industry was given before this Office made specific

inquires regarding RDI. Similarly, even if Mr. Craver has been a consultant to or

employed by the complainant, as the respondents contend, that alone does not evidence

bias especially in this matter since Mr. Craver had no knowledge of which this Office is

aware of the identity of either the respondents or the complainant.

Next, the respondents argue that there is no consensus regarding "usual industry

standards" in the testimony elicited by this Office. They assert that "the two witnesses

express completely different opinions pertaining to substantial and material industry

activities so as to demonstrate respondents' very point that the industry standards are

extremely broad and the RDI contract fits within those industry standards parameters.",

However, this Office submits that the testimony of the two witnesses, when read

completely, reflects more consistency than divergence with respect to the material issues

of this matter.

The respondents further assert that the witnesses' testimony does not support the

conclusions reached by this Office. Specifically, the respondents argue that the testimony

of our expert witnesses does not support our conclusion that it is not usual or normal in

the industry for a company that has contracted with a client on terms such as those

contained in the R.DI/NSPAC contract to offset or issue a credit against the client's debt

based on the amount of income received as a result of their use of the client's mailing list.

Respondents point to a part of the deposition testimony in which Mr. Craver indicated



that when his company co-owns a client's mailing list, which generally entitles a

company to rent the list and receive list rental income, he would apply income received as

a result of the co-ownership to the client's outstanding debt. Craver's deposition, p 51.

Similarly, respondents point to Ms. Stone's testimony that although she would not apply

income received as a result of co-owning a client's mailing list to the client's outstanding

debt, she is aware of another company in the industry that has done so in the past.

Stone's Deposition, pp. 82-83. However, respondents have failed to acknowledge the

witnesses' further testimony in this regard. Both witnesses testified that it is not usual

and normal in the industry for companies to co-own the mailing lists of political

committees. Stone's deposition, pp. 66-67; Craver's deposition, p. 64. Significantly,

additional testimony of the witnesses relevant to the statements cited by the respondents

was that although Mr. Craver's company issues credits based on co-ownership, he

"doubts" that such practice is usual and normal in the industry. Also, Ms. Stone could

only recall one company that issued such credits and the incidence(s) occurred back in the

1970s, Stone's Deposition, p. 109; she further testified that co-owning mailing list of

political committee clients has not been a usual and normal practice in the industry since

around 1985, Stone's Deposition, pp. 66-67. Further, Ms. Stone testified that it would be

unusual for a company to apply list rental income to a client's outstanding debt if, during

the course of the contract, the company had the right to rent the list for itself. Stone's

deposition, pp. 84-85. 5

' Both witnesses testified that when a company does co-own a client's mailing list,

income received from the company's rental of the list is the company's income, not the

client's, Stone's deposition, p. 59-61; Craver's deposition, p. 36. The witnesses'
testimony indicates that if a company applies list rental income to a client's outstanding



W 10

The respondents argue that in presenting the hypothetical debt ratio scenaio to

the expert witnesses, this Office misled the witnesses; and therefore the conclusions

drawn from the witnesses' responses to the scenario are invalid. Specifically, the

respondents argue that this Office's statement that in 1989 and 1990 the amount of

NSPAC's debt rose to 300% and 533% of NSPAC's income for those respective years is

misleading. This Office has reviewed the scenarios presented in conjunction with the

debt to income ratios, which were taken from Aging Summaries provided to this Office

by RDI. Upon review, we have determined that the language used is ambiguous as one

could construe the ratios, as stated, to represent the client's total debt at the end of the

respective year relative to the client's total income received over the life of the

relationship. The figures actually represent the amount of the client's total debt at the end

of the respective years relative to the amount of income the client received in that specific

year only. We note, however, that the scenario was posed to the witnesses for the limited

purpose of establishing whether RDI's continued extensions of credit to NSPAC would

fall within normal industry practice; the vast majority of information provided by the

witnesses regarding usual and normal practices pertained to general practices in the

industry and was elicited from the witnesses prior to posing the hypothetical.'

Even if the witnesses' testimony regarding the hypothetical scenario is

disregarded, the continued extensions of credit by RDI to NSPAC were still violative of

debt when, during the course of the contract, the company co-owned the list and had the
right to rent the list for itself, the company is giving up an income stream to which it is
entitled under the terms of the contract. S= Stone's deposition, pp. 87-88; Craver's
deposition, pp. 52-53.
' In addition, the debt to income ratio scenario was not in any way relied upon by this
Office in considering the legality of the extensions of credit made by RDI to RCC.
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Section 441b. Pursuant to the Commsion's revised regulations, which became effective

on October 3, 1990, in determining whether credit has been extended in the ordinary

course of business, the Commission will consider 1) whether the commercial vendor

followed its established procedures and its past practice in approving the extension of

credit; 2) whether the vendor received prompt payment in full if it previously extended

credit to the same political committee; and 3) whether the extension of credit conformed

to the usual and normal practice in the commercial vendor's trade or industry. 11 C.F.RL

§ I I 6.3(c). At the time the Commission's revised regulations became effective on

October 3, 1990, NSPAC's debt to RDI was $1,227,269, and had not been reduced below

$1,200,000 since January 1990, or below $1,000,000 since January 1989. Even assuming

that RDI's initial extensions of credit were permissible, their failure to receive prompt

payment in full for them is sufficient to establish that extensions of credit by RDI to

NSPAC subsequent to the October 3, 1990 effective date of the revised regulations were

made outside of the ordinary course of business based on the second prong of the

regulations alone. Therefore, the extensions of credit made by RDI to NSPAC

subsequent to October 3, 1990, which total approximately $115,195, were made outside

of the ordinary course of business in violation of Section 441 b.

The respondents argue that this Office's calculation of the amount of the improper

extensions of credit made by RDI to NSPAC7 and to RCC is inaccurate because the

figure represents the amount billed by RDI, not new extensions of credit; and because this

'Although the respondents' argument was made in response to our previous conclusion
that the improper extensions of credit by RDI to NSPAC commenced in June 1989, and
totaled $479,230, we address the argument here inasmuch as this Office's method of
calculating the total amount in violation has not changed.
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Office failed to aknowldfge the mney paid to RDI subsequent to the cutoff dae.

However, inasmuch as extensions of credit include the cost of the goods/services

rendered plus a profit, the amount billed would be the appompriate figure. In addition,

when an extension of credit is made outside of the ordinary course of business, the

amount of the extension becomes a contribution at the time the extension is made; the

amount of the contribution does not vary based on subsequent payments.

The respondents challenge this Office's conclusion that RDI's previous business

dealings with the chairman of RCC, Mr. Floyd Brown, during the time that Mr. Brown

was associated with NSPAC should have caused RDI to make only very narrow

extensions of credit to RCC, if extensions were made at all. Specifically, respondents

assert that Mr. Brown had no authority as a consultant to NSPAC to obligate NSPAC;

that Elizabeth Fediay was the sole person authorized to conduct fundraising activities

with RDI. The respondents assert that this Office's statement that "At the time that the

parties entered the RDI/RCC contract, NSPAC was deeply in debt to RDI as a result of

fundraising activities spearheaded by Mr. Floyd Brown," is inaccurate.

This Office's statement that NSPAC's American's for Bush fundraising effort was

spearheaded by Mr. Brown was based on various news articles. However,

notwithstanding the accuracy of the foregoing statement, in concluding that RDI should

have made only very narrow extensions of credit to RCC, if extensions were made at all,

this Office relied on the undisputed alternative basis that RCC was a newly formed

committee, which the testimony of the witnesses deposed by this Office indicates should

cause a company to extend credit very narrowly, if at all.



The resPdents argue that this Office's position is that RDI's mailinp on

NSPAC's and RCC's behalf should have been discontinued before mailings to the houe

list were pursued, which they argue would have been commercially unreasonable and

directly contrary to standard industry practice.' This mischaracterizes this Office's

position in this matter. Based on the testimony of the experts we deposed, we realize that

in the industry it is expected that prospect mailings, which are designed to help the client

build a house file, will lose money, and that direct mail vendors and their clients

anticipate that subsequent mailings to the house file would generate net income, and that

it could take a year to a year and a half to develop a house list, Craver's deposition, p. 46;

Stone's deposition, p. 40-41.

Indeed, this Office has never challenged RDI's prospect mailings, nor its use of

NSPAC's house list. Nor has this Office challenged the large-scale unsuccessful mailing

in 1988, which respondents identify as a primary reason for the NSPAC debt 9 Rather,
d

The respondents assert that in Advisory Opinion 1979-36, the Commission approved as
normal industry practice an agreement between a direct mail firm and a federal political
candidate which provided that "irrespective of the actual total amount of fees and
expenses, the committee shall only be required to pay a maximum of 3/4 of the total
amount of contributions received during the period of the agreement as a result of [the
vendor's) direct mail activities." The respondents assert that RDI's working relationship
with NSPAC conformed with the payment percentages "established" as normal industry
practice by the Commission's opinion. The respondents have misstated the
Commission's conclusion in that opinion. Contrary to the respondents' assertion, in
Advisory Opinion 1979-36, the Commission did not "establish" that a given payment
percentage was normal industry practice. Rather, the Commission concluded that "if.iz
fa, (1) the proposed financial agreement ... is of a type which is normal industry prctice
and contains the type of credit which is extended in the ordinary course of [the vendor's]
business ... then the amounts expended by Working Names will not be considered to be
campaign contributions [emphasis added]. 5= Advisory Opinion 1979-36.
" Similarly, this Office's conclusion relevant to RCC was not based on the fact that credit
was being extended or that there was a debt owed to RDI.
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this Office's focus has been the legality of RDI's continued extensions of crit

subsequent to the 1988 mailings, despite NSPAC's rising debt. We note that the

respondents received some income from mailings on a fairly consistent basis, as the

respondents point out. Nevertheless, RDI's continued extensions of credit to NSPAC,

which the respondents assert were made to reduce NSPAC's debt, consistently, with rare

exception, increased the NSPAC debt. As noted in the General Counsel's Brief, a review

of records and actual mailings provided by RDI reveals that several later mailings,

including several done in 1990 and 1991, were not aimed at reducing the NSPAC debt.

Instead, these mailings contained solicitations for purposes such as to lobby Congress to

support the conservative agenda, to defeat or re-elect certain candidates, or to re-elect

conservative candidates. S= n. 3, mir. In addition, the record reflects that NSPAC

made $12,150 in direct contributions to candidates in 1989, and $2,150 in direct

contributions in 1990.

In sum, this case presents relatively complex financial dealings between

respondents that extended over the course of many years. Respondents have raised a

number of arguments that distort the positions articulated in the General Counsel's Briefs

and that tend to confuse the basic underlying principle at issue here. As we have shown,

relevant to the RDI/NSPAC relationship, the continued extensions of credit for further

fundraising activity despite significant and persistent uncollected debt amounted to a

prohibited corporate contribution in violation of Section 441 b. In addition, the large

amount of RDl's extensions of credit to RCC despite the newly formed status of the

committee and the already existing debt resulted in a prohibited contribution. This Office



therefore recommends that the Commission finc probable cause to believe that the

respondents violated Section 441 b. However, given the age of the activity, and the

resources required to pursue this matter further, we recommend that the Commission take

no further action in this matter.

Ii. RECOMMENDATIONS

1. Find probable cause to believe that Response Dynamics, Inc., and its
associated companies, Direct Response Data Management Service, Inc., American
Telephone Marketing Group, Inc., The Best Lists, Inc., American Graphic Design, Mid-
American Printing Company, and Fulfillment Management Services, Inc. violated
2 U.S.C. § 441 b and take no further action.

2. Find probable cause to believe that the National Security Political Action
Committee and Elizabeth I. Fediay, as treasurer, violated 2 U.S.C. § 441b and take no
further action.

3. Find probable cause to believe that the Republican Challengers Committee and
Robert E. Miller, as treasurer, violated 2 U.S.C. § 441b and take no further action.

4. Take no further action against the Presidential Victory Committee and Robert
E. Miller, Jr., as treasurer.

5. Take no further action against Mrs. Wesley West.

6. Approve the appropriate letters.

7. Close the file.

10(
Date (-..,. Lawrence M. Noble

General Counsel

Staff assigned: Tracey L. Ligon

0
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MEMORANDUM

TO: LAWRENCE M. NOBLE
GENERAL COUNSEL

FROM: MARJORIE W. EMMONS/BONNIE ROSS
COMMISSION SECRETARY

DATE: OCTOBER 24, 1996

SUBJECT: MUR 3638 - General Counsel's Report dated October 18, 1996.

The above-captioned document was circulated to the Commission

on Monday, October 21. 1996.

Objection(s) have been received from the Commissioner(s) as

indicated by the name(s) checked below:

Commissioner Aikens XXX

Commissioner Elliott

Commissioner McDonald

Commissioner McGarry

Commissioner Thomas XXX

This matter will be placed on the meeting agenda for

Tuda. October 29. 1996.

Please notify us who will represent your Division before the Commission on this
matter.

FEDERAL ELECTION COMMISSION
Washington, DC 20463



B3I0R3 TE FEDERAL ILECTIOK CONUZZCS

In the Matter of )

Rpmwe Dyna=mis, Inc., jj.j )
National 8ecurity Political Action )
Caiittee and Elizabeth I. Fediay,)
as treM"r )
Republican Challengers Committee )
and Robert 3. Miller, Jr., as )
treasurer

MUR 3638

CEMIFICATI

I, Marjorie W. Zmmon, recording secretary for the

Federal Election Coimission executive session on October 29,

1996, do hereby certify that the Commission decided by a

vote of 4-1 to take the following actions in MDR 3638:

1. Find probable cause to believe that
Response Dynamics, Inc., and its
associated companies, Direct Response
Data Management Service, Inc., American
Telephone Marketing Group, Inc., The
Beat Lists, Inc., American Graphic
Design, Mid-American Printing Company,
and Fulfillment Management Services, Inc.
violated 2 U.S.C. 5 441b and take no
further action.

2. Find probable cause to believe that the
National Security Political Action
Comittee and Elizabeth I. Fediay, as
treasurer, violated 2 U.S.C. I 441b and
take no further action.

(continued)



Federal Election Comiasion Page 2
Certification for MUR 3638
October 29, 1996

3. Find probable cause to believe that the
Republican Challengers Commaittee and
Robert X. Miller, as treasurer, violated
2 U.S.C. 5 441b and take no further
action.

4. Take no further action against the
Presidential Victory Committee and
Robert E. Miller, Jr., as treasurer.

5. Take no further action against
Mrs. Wesley West.

6. Approve the appropriate letters as
recommended in the General Counsel's
October 18, 1996 report.

7. Close the file.

Commissioners Elliott, McDonald, McGarry, and Thoms

voted affirmatively for the decision; Conmissioner Aikens

dissented.

Attest:

/0-,o -- '
Date UA Marjorie W. Emmns

Secretay of the Commission



FEDERAL ELECTION COMMISSION
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November 6, 1996

CERTIFID MAIL
RETURN RE CIiPTI lRE01 UIW-q''

Eric D. London, Esquire
Carol Dan
Democratic National Committee
430 South Capitol Street, S.E.
Washington, D.C. 20003

RE: MUR 3638

Dear Mr. London and Ms. Darr:

This is in reference to the respective complaints that you filed with the Federal Election
Commission on August 12, 1992 and October 5, 1992 against the Presidential Victory
Committee and Robet E. Miller, Jr., as treasurer ("PVC") the Republican Challengers
Committee and Robet E. Miller, Jr., as treasurer C'RCC" and Wesley West, and against
Response Dynamics, Inc., and its associated compulede Direct Response Data Management
Service, American Telephone Marketing Group, Inc., The Best Lists, Inc., American Graphic
Design Inc., Mid-America Printing Co., and Fulfillment Management Services ("RDI"), National
Security Political Action Cmnmittee and Elizabeth I. Fediay, as treasurer C'NSPAC"), RCC,
PVC, and Floyd Brown.

Based on the coplaints, 'which e subsqut merged and designated MUR 3638,
the Commission found that there was reason to believe that RDI violated 2 U.S.C. I 441b; that
NSPAC violated 2 U.S.C. if 433(b)(2), 434(c), 441a(f), and 441b; that RCC violated
2 U.S.C. §5 433(b)(2), 441a(f), and 441b; that PVC violated 2 U.S.C. § 433(b)(2),
434(aX1), 434(c), wd 441a(O; and that Mrs. Wedley West violated 2 U.S.C. 5 441a(aXIXC).
Accordingly, the Commnision instituted an investiption in the matter.

After an investigation was conducted and the General Counsers and the respondent's
briefs were considered, on October 29, 1996, the Comm i found that there was probable
cause to believe RDI violated 2 U.S.C. § lb by extending credit outside of the ordinary course
of business and that NSPAC and RCC violated 2 U.S.C. I 441b by accepting the resulting
prohibited contributions. In consideration of the circmstances of the matter, however, the
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u m October 29, 1996, to take no ftuther action against the respondet
and ckd the file In this matter. This matter will become part of the public record within 30
days.

T Fe W Eledon Campaign Act of 1971, as amended, allows a complainant to seek
judicial review ofdw Commission's dismissal of this action. S= 2 U.S.C. § 437g(aX8).

If you have any questions, please contact Tracey L. Ligon, the attorney assigned to this
matter, at (202) 219.3690.

Lawence M. Noble
General Counsel

Enclosure
Gen1ral Counsel's Report



FEDERAL ELECTION COMMISSION
WASHtNCION. 0C S3

November So 199

Mr. Floyd Brown
2020 Pennsylvania Avenue, N.W.
Suite 322
Washington, D.C. 20006

RE: MUR 3638

Dear Mr. Brown:

This is to advise you that this matter is now closed. The confidentiality provisions at
2 U.S.C. § 437g(aXI2) no longer apply and this matter is now public. In addition, although the
complete file must be placed on the public record within 30 days, this could occur at any time
following certification of the Commission's vote. If you wish to submit any factual or legal
materials to appear on the public recol please do so as soon as possible. While the file may be
placed on the public recmd before receiving your additional mateials, any permissible
submissions will be added to the public record upon receipt

If you have any questions, please contact me at (202) 219-3690.

TraL. Ligon
Attorney



FEDERAL ELECTION COMMISSION
WASHINCION. DC 234b

November 6. 1996

Russell W. Sullivan, Esquire
Vinson & Elkins, L.L.P.
1455 Pennsylvania Ave., N.W.
Washington, D.C. 20004-1001

RE: MUR 3638
Mrs. Wesley West

Dear Mr. Sullivan:

This is to advise you that this matter is now closed. The confidentiality provisions at
2 U.S.C. § 437g(aXI 2) no longer apply and this matter is now public. In addition, although the
complete file must be placed on the public record within 30 days, this could occur at any time
following certification of the Commission's vote. If you wish to submit any factual or legal
materials to appear on the public record, please do so as soon as possible. While the file may be
placed on the public record before receiving your additional materials, any permissible
submissions %ill be added to the public record upon receipt.

If you have any questions, please contact me at (202) 219-3690.

Sincerely,

Attorney
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F. Mark Braden,
Baker & Hostetler
1050 Connecticut,
Washington, D.C.

Dear Mr. Braden:

This is to a
probable cause to b
441 b by extending
circumstances of tb
against your clients

The confide
is now public. In a
30 days, this could
wish to submit any
as possible. While
materials, any pern

If you have
matter, at (202) 21

FEDERAL ELECTION COMMISSION
WAS14INCION 0 C Vftb)

November 6. 1I9

Svenue, N.W., Ste. 1100
20036-5304

RE: MUR 3638
Response Dynamics, Inc.,

vise you that on October 29, 1996, the Federal Election Commission
elieve that your clients, Response Dynamics, Inc., etaL, violated 2 U.
credit outside of the ordinary course of business. After considering tb
is matter, however, the Commission also determined to take no fiuthe
and closed its file in this matter.

ntiality provisions at 2 U.S.C. § 437g(aX 12) no longer apply and this
ddition, although the complete file must be placed on the public recorc
occur at any time following certification of the Commission's vote. If
factual or legal materials to appear on the public record, please do so
the file may be placed on the public record before receiving your addi
issible submissions will be added to the public record upon receipt.

any questions, please contact Tracey L. Ligon, the attorney assigned t4
)-3690.

Sincerely,

Lawrence M. Noble
General Counsel

found
S.C. §

action

matter
Iwithin
'you

as soon
tional

)this



FEDERAL ELECTION COMMISSION
WAS$INGTON. DC J'O*

November 6. 1996

Paul B Suvan, Esquire
12251 Shies N.W.
Suites o
Washington, D.C. 20005

RE: MUR 3638
Republican Challengers Committee
and Robert E. Miller, Jr., as Treasurer

Dear Mr. Sullivan:

This is to advise you that on October 29, 1996, the Federal Election Commission found
probable cause to believe that your clients, the Republican Challengers Committee and Robert E.
Miller, Jr., as treasurer, violated 2 U.S.C. § 44 1 b by accepting prohibited contributions in the
form of extensions of credit made outside of the ordinary course of business. After considering
the circumstances of this matter, however, the Commission also determined to take no further
action against your clients and closed its file in this matter.

The confidentiality provisions at 2 U.S.C. § 437g(aXI 2) no longer apply and this matter
is now public. In addition, although the complete file must be placed on the public record within
30 days, this could occur at any time following certification of the Commission's vote. If you
wish to submit any frtual or legal materials to appear on the public record, please do so as soon
as possible. While the file may be placed on the public record before receiving your additional
materials any permissible submissions will be added to the public record upon receipt.

If you have any questios please contact Tracey L. Ligon, the attorney assigned to this
matter, at (202) 219-3690.

Sincerely,
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FEDERAL ELECTION COMMISSION
A ASHONG1%. 0C XO4b

November S. 1M

William J. Olson
8180 Greensboro Drive, Suite 1070
McLean, Virginia 22102-3823

RE: MUR 3638
Presidential Victory Committee
and Robert E. Miller, Jr., as Treasurer

Dear Mr. Olson:

On October 3, 1994, you were notified that the Federal Election Commission found
reason to believe that the Presidential Victory Committee and Robert E. Miller, Jr., as treasurer,
violated 2 U.S.C. § 433(bX2), 434(aXI), 434(c), and 441a(f) of the Federal Election Campaign
Act of 1971, as amended ("the Act"). On November 21, 1994, you submitted a response to the
Commission's reason to believe findings Afler considering the circumstances of the matter, the
Commission on October 29,1996, to take no further action against the Presidential
Victoy Committe and Robert E. Miller, Jr., as treasuer, and closed the file in this matter.

The confidentiality provisio at 2 U.S.C. I 437g(aX12) no longer apply and this matter
is now public. In addition, although the complete file must be placed on the public record within
30 days, this could occur at any time kowing cetification of the Commission's vote. If you
wish to mitBa my ftual or bg materis to appear on the public record, please do so as soon
as poss While the file may be placed on the public record before receiving your additional
materials, any permissble $Abmissiow will be added to the public record upon receipt

If you have any questions, please contact me at (202) 219-3690.

Sincerely,

Tracey L. Ligon
Attorney



FEDERAL ELECTION COMMISSION
SASHINGION, D C 204b

November 6. 1996

Paul E. Sullivan, Esquire
1225 1 Street, N.W.
Suite 500
Washington, D.C. 20005

RE: MUR 3638
National Security Political Action
Committee and Elizabeth I. Fediay, as treasurer

Dear Mr. Sullivan:

This is to advise you that on October 29, 1996, the Federal Election Commission found
probable cause to believe that your clients, the National Security Political Action Committee and
Elizabeth I. Fediay, as treasurer, violated 2 U.S.C. § 441b by accepting prohibited contributions
in the form of extensions of credit made outside of the ordinary course of business. After
considering the circumstances of this matter, however, the Commission also determined to take
no further action against your clients and closed its fde in this matter.

The confidentiality provisions at 2 U.S.C. § 437g(aXI 2) no longer apply and this matter
is now public. In addition, although the complete file must be placed on the public record within
30 days, this could occur at any time following certification of the Commlission's vote. If you
wish to submit any factual or legal materials to appear on the public recd, please do so as soon
as possible. While the file may be placed on the public record before receiving your additional
materials, any permissible submissions will be added to the public reo upon receipt.

If you have any questions, please contact Tracey L. Ligon, the attorney assigned to this
matter, at (202) 219-3690.
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APPEARANCES:

On behalf of the Federal Election Commission:

TRACEY L. LIGON, ESQUIRE
ABIGAIL A. SHAINE,
Office of the General
999 E Street, N.W.
Washington, D.C.

ESQUIRE
Counsel

20463

(202) 219-3690
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CONFI DENT IAL 4

1 PROCEED I NGS

2 Whereupon,

3 ANN E. STONE WESCHE

4 was called as a witness and, having been first

5 duly sworn, was examined and testified as follows:

6 EXAMINATION BY COUNSEL FOR FEDERAL

7 ELECTION COMMISSION

8 BY MS. LIGON:

9 Q My name is Tracey Ligon, and I'm here

10 today representing the Federal Election Commission

11 along with Ann Weissenborn and Abigail Shaine.

12 This deposition is being taken pursuant

13 to a subpoena which was issued in connection with

14 the matter designated MUR 3638.

15 Please treat this proceeding as if you

16 were in a court of law and remember that you're

17 under oath.

18 Please also remember that, pursuant to

19 section 437G of Title 2 of the United States Code,

20 the confidentiality of this matter must be

21 maintained until the Commission closes the matter.

22 I'll be asking you questions regarding

BETA REPORTING

(202) 638-2400 1-800-522-2382 (703) 684-2382
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1 an investigation that's being conducted pursuant

2 to the Federal Election Campaign Act of 1971, as

3 amended.

4 If I ask you a question and you don't

5 understand the question I've asked, please just

6 let me know and I'll rephrase the question for

7 you.

8 If you don't hear a question I've asked,

9 please just let me know that, and I will repeat

10 it.

11 If you realize that you have made a

12 response that's incomplete or inaccurate, please

13 just let me know that and I'll give you an

14 opportunity to modify your response.

15 Keep in mind that the court reporter can

16 only take down words, so please respond verbally,

17 as opposed to nodding or anything of that nature.

18 And if you need to take a break for any

19 reason, please just let me know and as soon as

20 I've finished my line of questioning, we'll break.

21 Would you state your full name and

22 address for the record.

BETA REPORTING
(202) 638-2400 1-800-522-2382 (703) 684-2382
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A My name is Ann El

W-e-s-c-h-e -- Stone.

Home or business?

Q Home, please.

A 503 Summers Court

izabeth Wesche --

, Alexandria, Virginia

22301.

And that's Summers

Q What is your socia

-- S-u-m-m-e-r-s.

1 security number?

Q

A

Q

today b

A

Q

before?

A

Q

A

about -

expert

Q

y

Are you married?

Currently divorced.

For the record, are you represented here

counsel?

No, I'm not.

Okay. Have you ever been deposed

Yes.

Okay. When were you deposed?

The last time I was deposed was

- probably last year. I served as

witness in a case.

Okay. Were you deposed at any

probably

an

other

BETA REPORTING

1-800-522-2382(202) 638-2400 (703) 684-2382
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1 t ime?

2 A I've been deposed over the year pursuant

3 to different matters, you know, as a witness for

4 different cases.

5 Q Okay. So you're pretty familiar with

6 this?

7 A Yes.

8 Q Okay. Did you discuss the fact that you

9 were subpoenaed for this deposition with anyone?

10 A only my assistant, who -- who was in

11 charge of scheduling.

12 Q Okay. And what was said during that

13 discussion?

14 A Just simply that I had to appear. She

15 was privy to the letter you sent, and that's it.

16 Q Okay. And to your knowledge, has she

17 discussed - -

18 A No. And we have - - all employees are

19 required to sign a confidentiality agreement.

20 They are not allowed to discuss anything outside

21 of the office --

22 Q What is your - -

BETA REPORTING

(202) 638-2400 1-800-522-2382 (703) 684-2382
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A -- otherwise, we can sue them.

Q Ms. Stone, what is your occupation?

A I'm a direct response marketing

consultant.

Q And where do you work?

A I have my own firm. It's called Ann

E.W. Stone and Associates, Inc.

Q Okay. Where is that located?

A 2900 Eisenhower Avenue, Suite 200,

Alexandria, Virginia 22314.

Q How long have you been in business?

A This particular company has been in

business since 1982.

Q And where did you work before you

started Ann Stone and Associates?

A Before ASA, I was vice president for the

Richard Viguerie Company.

Q Okay. And as vice president, what did

you do?

A I supervised and oversaw all of the

political campaigns and candidate mail.

Q Did you have any other position title

( 703) 684 -23 82(202) 638-2400
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while you were at the Viguerie Company?

A Yes. I also served as an account

supervisor and account executive.

Q Okay.

A I was there from 1976 to 1982.

Q And prior to working for the Vigu

Company, where did you work?

A I worked as a marketing manager f

newspaper called "Human Events."

Q Okay. And as marketing manager,

erie

or a

what

exactly

A I

promotions,

advertising

Q 0

educational

A I

-- what am

bachelor's

University,

did you do?

oversaw the direct marketing

their list rentals, and also their

sales and production.

kay. Would you please describe your

background?

have a business administration degr

I saying -- bachelor's -- a B.A., a

degree from George Washington

a double major in history, with a

concentration in Sino-Soviet affairs, and

communications.

BETA REPORTING
1-800-522-2382
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1 (Pause)

2 I'm sorry. I also had graduate work at

3 GW and also in consortium with Wharton Business

4 School.

5 Q what type of services does Ann Stone and

6 Associates provide?

7 A We provide full-service, direct-response

Ln 8 marketing, which, defined, is any form of

9 advertising that elicits a response from an

Co 10 audience. A large part of our work is political.

11 We do direct mail.

12 We do what is called space-advertising,

13 newspaper and magazine advertising with coupons,

14 800 numbers.

15 And we've done some radio and television

CIK 16 direct-response. We don't do as much as I'd like,

17 but --

18 Q So, then, with the industry that you

19 work in, would the name of that industry be

20 direct-response marketing industry or --

21 A our national association is called the

22 Direct Marketing Association. But

BETA REPORTING
(202) 638-2400 1-800-522-2382 (703) 684-2382
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A At any given time, it ranges from about

to 70 percent of our business. It depends. it

depends on the season.

Q Currently how many clients does the

company have?

A It's probably 50 percent political right

now.

QOkay. And currently, what is the total

number of clients that - -

A I don't even know that. I'd say we

probably have 30 clients.

Q Ms. Stone, would you please describe,

step by step, the process that your company goes

through in providing services, starting from the

point that a potential client comes through the

door.

And for the purposes of the question,

would you assume that the potential client is a

political client that is interested direct mai'l

services.

A Would you like me to speak to it in

terms of a political candidate or political

( 703 ) 684 - 2382(202) 638-2400
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Q So, your company serves as an agent for

the client?

A Yes.

Q Okay.

A Mm-hmn.

(Pause)

Q Ms. Stone, would you be willing to

provide us with a copy of the handbook that you

referred to?

A Sure. Not a problem.

Q Okay. Thank you.

A Just call Jackie, and she'll have them

Xeroxed for you.

Q So, how does the process proceed from

there, in terms of actually doing the work of

developing the direct mail?

A Very often, we will send whoever are

going to be the chief leads on the client in to

actually spend time with the client on site --

especially if it's somebody out of the area, we

send them for one or two days - - to actually be

there and watch the people, get to know the

(202) 638-2400 (703) 684-2382
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1 lot of broken clients that had been broken by

2 other agencies. And so they'd come to us for a

3 sort of a healing, where we'd get their program up

4 and restore their faith in direct-response

5 marketing.

6 Q Okay.

7 A We've seen a lot of clients abused by

8 their agencies.

9 And beyond that, beyond the research

C) 10 part -- because I actually didn't complete your

411question, your earlier question - - after we go

12 through the research and orientation, we'll go

13 through a brainstorming phase, where we, again,

14 try to figure out the best positioning for the

15 issues.

CN16 Then someone will be assigned to write

17 copy. We'll actually do out a schedule of the

18 mailings.

19 If they have a house file already,

20 direct file already, we'll schedule what the

21 mailings are going to be for that year, assign

22 somebody to be writing the copy, set up deadlines

BETA REPORTING
(202) 638-2400 1-800-522-2382 (703) 684-2382



CONF IDENT I AL 1

1 for the client.

2 If it is prospecting, our list company

3 that we work with will do the research to figure

4 out what lists will be appropriate to go to, in

5 coordination with whoever is on the account.

6 And we would plan out a schedule. And

7 we'd then meet with the client through what we

8 think their initial phases should be. Sometimes

9 that's a company with charts that project out what

10 we think.

11 A possible scenario could be based on if

12 we have had client experience in that area before.

13 If not, we tell them, "We can give you a generic

14 chart that may show you what others have been able

15 to achieve, but we can't obviously guarantee any

16 results," because it's not their track record.

17 Q Okay. You mentioned a house file --

18 A Mm-hmm.

19 Q -- and a prospecting list.

20 A Right.

21 Q Can you tell me the difference?. 22 A Sure. In direct mail, there are tL-wo

BETA REPORTING
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1 Prospecting is like prospecting for

2 gold. You know, you go out there into the unknown

3 and, with our services, try to target and minimize

4 your risk in locating the people that are likely

5 to support your organization either as volunteers,

6 as donors, as members - - support in whatever way

7 you need them to support you.

8 The third kind of mailing - - which can

9 be either, or it can be a combination of the first

10 two -- is voter contact, where you go out and

11 design programs that aren't necessarily to get

12 money or to get volunteers per se, but motivate

13 people to vote one way or another. And we do put

14 that in a separate category.

15 Q Okay. So when a new client comes in, is

16 the first mailing always a prospect mailing?

17 A Not if they have a house file. If they

18 already have a house file, the first mailing might

19 likely be a house file mailing, because going with

20 a new message to an audience you have reached,

21 very often, is the best way to go, because you can

22 judge, based on how the house file has performed

BETA REPORTING
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1 on other issues, whether or not that issue is

2 going to be a really to prospect with.

3 If the client has an accelerated

4 schedule and they really want to move quickly, we

5 may do a combination of house file and prospect at

6 the same time, and do a variation on the approach

7 or the issue, one version for house, one version

8 for prospect.

9 If we have our druthers and we have

10 time, we always like to test issues on the house

11 file, because if it doesn't work to their already

12 proven donor base, it's not likely when we go out

13 in the mail to the prospects.

14 (Discussion off the record)

15 BY MS. LIGON:

16 Q Ms. Stone, where does your company get

17 the lists that it uses?

18 A We have a couple of lists that we've

19 bought over the years. Most of our lists -- 99.9

20 percent -- we rent through what you call list

21 brokers. And in this country, there are well over

22 440,000 individual lists that are available.

BETA REPORTING
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I. Put that in contrast with Britain, which

2 probably, if they have -- if they're up to 25,000

3 I'll be surprised; or France, where they have

4 zero; or Germany, where I think they also have

5 zero.

6 In this country, they are available, and

7 list brokers are like stockbrokers. Stockbrokers

8 know what the best stocks are; list brokers know

9 what lists work are working. Because if you went

10 by people's descriptions of lists, you'd think all

11 the lists were great. The proof is in the

12 pudding.

13 Q Okay. I'm sorry. Did you say your

14 company owns these lists or has rented these

15 lists?

16 A No, very few do we own that we have

17 bought or have been given to us. 99.9 percent we

18 rent.

19 Q Do you have your own or does your

20 company use a particular list brokerage?

21 A We have used more than one, but

22 primarily we use Capstone Lists, which I do hiave

BETA REPORTING
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1. an interest in. And we make that very up front

2 with the clients. The client understands that

3 when they sign the contract.

4 I'll tell you my two corporate

5 philosophies.

6 One is "you get what you give," so you

7 treat the client the way you want to be treated.

8 Hopefully, it goes the other way, too.

9 And the second thing is "no surprises.",

10 So we try to make sure the client is always kept

11 very well informed.

12 Q Okay. Which aspects of the process of

13 providing direct mail services does Ann Stone and

14 Associates do in-house?

1s A In the old days, I would tell you that

16 we only did creative and production brokering list

17 consultation.

18 Q Yes.

19 A We now - - besides doing strategy and

20 concept development, we do the creative - - meaning

21 the writing of the copy or designing of the ads,

22 designing of the graphics.

BETA REPORTING
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1. front, but we ask for payment for printing and

2 mail shopping.

3 And of course they have to pay postage

4 up front. I haven't figured out a way to get the

5 post office to give us credit yet. I'm working on

6 that.

7 Q So you said they pay postage up front,

8 and they pay --

9 A Usually the list costs have to be

10 paid --

11 Q okay.

12 A -- up front, especially for political.

13 But past that, if they have some credit history,

14 we may allow them to get credit if they fill out

15 credit applications and pass muster.

16 Q Okay. And so if it is a new, say,

17 political committee --

18 A Mm-hmm.

19 Q __ then would you normally require

20 up-front costs or--

21 A We ask them to try to raise seed money

22 of a certain amount that could be escrowed and put

BETA REPORTING
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any potential losses early on in the mailing,

2 unless there are very unusual circumstances.

3 If it was somebody beyond reproach who,

4 you know, was known for their integrity and had

5 never stiffed anybody in their lives, we probably

6 could get our vendors to extend them credit.

7 Q Yes.

8 A We're real careful about that.

9 Q Okay. Does your company advance

10 payments to the third-party vendors?

11 A Not for a political organization. That

12 would not be usual.

13 Q You mentioned how, with new committees,

14 you try to get them to develop some money in an

15 escrow account?

16 A Yes.

17 Q Would that something that is usually

18 done in the industry by --

19 A I think it's becoming more usual.

20 Again, if the people involved can't inspire people

21 to raise seed money, even if it's as a loan and

22 not an out-and-out gift, then you kind of wonder

BETA REPORTING
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1 if they're really viable.

2 (Pause)

3 Q How are billings by the third-party

4 vendors handled?

5 A Generally speaking, if it is an

6 organization, we usually ask that they bill

7 directly to the organization.

8 There are some organizations that beg
1Z

U 9 and plead with us to have the stuff billed through

Co 10 us, because they'd rather just write one check to

4 11 us and have us check all the bills and all that.

12 But in the interest of being open and

Ile) 13 honest, we generally want them to get the bills

IV- 14 directly to the vendors so they can see that
,,D

15 there's no markup.

16 And there have been a few contracts

17 where the client has actually said, "We'd rather

18 pay you as a part of the markup.,,

19 So, obviously, there are extenuating

20 circumstances.

21 Generally speaking, the political

22 organization would much rather have them do what

BETA REPORTING
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1 is called "direct billing" and bill directly so

2 they can see that here are the invoices, here are

3 the vendors, and this is the deal.

4 We also give them our bid sheets so they

5 can see who we bid to and what the competitive

6 pricing was and why we chose what we chose in

7 terms of the vendor.

8 (Pause)

9 1 get some clients, in fact, that say,

10 "Enough with the information," because we give

11 them so much. But I would rather start out that

12 way.

13 And if they're not comfortable handling

14 everything and they get overwhelmed, then we don't

15 boilerplate. The way we do it with a client is we

16 tailor and fit what their needs are as an

17 organization.

18 Q So that either way, either directly to

19 the client or through your -- the company --

20 A Mm-hmm.

21 Q -- would be usual practices --

22 A Yes.

BETA REPORTING
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Actually, all their caging is done now

outside because of the volume. But, you know, it

varies.

But, you know, the key is that we don't

touch the money. I believe it's extremely

unethical for an agency to receive funds back to

the agency that has to go to a third party.

(Pause)
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Q -- in the industry?

A Mm-hmm.

Q Okay. How are the returns from direct

solicitations processed?

A We contract with an independent caging

n if the client doesn't cage it themselves.

And again, depending on the client and

we know about them, we determine whether or

e would insist upon an escrow or we would

them to cage it.

If they have a track record and they're

organization -- we don't ask the Republican

to hire a caging operation if they don't

to.
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1 Q Well, is "caging" the same as an escrow?

2 A Thank you. I should explain that.

3 "Caging" is a term that harkens back to that days

4 when they used to have people in smocks in

5 chicken-wire cages, where they could watch them

6 open the mail and process the mail. That's where

7 the term "caging" actually comes from.

8 "Caging" is the process of actually

9 opening, counting up the money, depositing, and

10 tallying what has come in.

11 (Pause)

12 Q So it is the same thing though as a - -

13 okay. Yes, okay.

14 So does -- is the escrow agent, is that

15 the person or entity that pays the invoices?

16 A Generally speaking, yes.

17 Q When is that not the case?

18 A There could be a case where an escrow

19 agent, if a client had an operating fund, they

20 wouldn't -- well, the invoices from the mailing,

21 yes. The escrow agent generally is responsible

22 for the invoices specifically from the mailing.

BETA REPORTING
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1 They won't usually pay all of the client's bills.

2 But those associated with the mailing program.

3 Q Okay.

4 A And then any - - they would then transfet

5 any money that's pre-agreed upon to go to the

6 client's operating fund.

7 (Pause)

8 Q Who determines the order of payments to,

9 for instance, the third-party vendors and to the

10 agency and then back to the client?

11 A Depending on the relationship of the

12 client, sometimes the client wants us to give them

13 guidance. But generally speaking, it is the

14 client's money. The contract might spell out some

15 order of payment.

16 We generally defer. And we get paid

17 last. So, usually it's the immediate vendors who

18 have done that particular mailing, then our fees,

19 then any net profit.

20 Could --- the client could deem to go

21 back to them for operating or stay in the kitty

22 for -- as a revolving fund for its future

BETA REPORTING
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ng are paid first, yes.

Q Okay. And then the agency? And then

est goes to the client?

A Right. Or, you know, depending on the

t, may want to leave it in the fund if the

is where the next round of postage would come
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Q Let me back up for a minute.

A Mm-hmm.

Q Who holds the funds in the client's

operating fund?

A Generally, the escrow agent is the one

who controls the -- oh, the operating fund. I'm

sorry. I misheard.

The operating fund is the client's

business. The client holds the -- wherever they

want them. It's their money.

(Pause)

Q Okay. So, you said that in terms of the

order of payments, the vendors are paid first

generally?

A Mm-hmm. Vendors for that particular

(202) 638 -2400 (703) 684-2382
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from or whatever.

But if you have house file and prospect

money in the escrow, then there should be an

amount that goes to the client, because they

should be receiving money from the house file.

Q Okay. What happens if there's not

enough money coming into the fund to pay all of

the vendors, for instance? How do you determine

which ones get paid first? And --

A There's two things on that. That's one

of the reasons that we now are asking the clients

to raise seed money, to show their viability.

And we're asking them to assume

underwriting the costs of the first mailing to

minimize the risk to the vendors.

But the second way is you can sometimes

discuss with the vendors -- first of all, we would

probably wait on our fees.

And you can discuss with the vendors if

they're willing to hold back and wait maybe

another 30 days for payment so that the client

would have a chance to mail the house file names

(202) E38-2460
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1 or we ask the client to go out and raise the money

2 from whatever sources.

3 Q And what would be the reason that the

4 agency would wait on their fees?

5 A Just because we feel sort of a shared

6 responsibility with them, sort of a partnership

7 with the client as we build the list.

8 And we expect to be paid -- don't get me

9 wrong, but sometimes we won't wait. I've become

10 less tolerant in my old age, though.

11 (Pause)

12 Q But when the invoices aren't being paid,

13 is there some point when all the returns will be

14 used to pay the vendors, and none will go back to

15 the client?

16 A There have been instances where the

17 client has suggested that as a way of getting

18 vendor bills paid down, because that is a

19 responsibility, and it's not good to be stiffing

20 these people.

21 But, you know, I believe it's mail fraud

22 if you say you're going to write on a program and

BETA REPORTING
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1. you get people to send you money, and it says

2 you're going to do X, Y, and Z, and then no money

3 goes for that program - -

4 And this is something I've discussed

5 with vendors before -- in fact, I had a

6 discussion, not too long ago, with a vendor who

7 wanted more money on something, on an old debt for

8 a client.

9 And I explained to him, "Well, the

CO10 client needs the money for this program. And

4 111 unless you want to pay for a mailing to go to the

12 donors and say, 1Oh, we didn't -- we lost money,

13 so therefore we're going to take all your money

14 and send it to this vendor.'"

15 I'm not going to commit mail fraud, and

16 so therefore this money will go to a program, and

17 you're going to have to agree to wait a little bit

18 longer for money, because we can't be writing

19 about things that they don't do. I feel very

20 strongly about that.

21 Q So at what point would you stop?. 22 A At the point that the client would agree

BETA REPORTING
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1 to mail only on debt reduction, so every piece

2 that went would basically say, "We got ourselves

3 in over our head. I need you to send money now

4 that will just go to pay down debt. We're very

5 sorry that we got ourselves in that predicament.",

6 But at the point the money is going to

7 go for that, then that's what you should say the

8 money is going for.

9 Q Does your company have a standard

an10 contract that it uses?

*UM 11 A Mm-hmm.

12 Q Okay. And would you be willing to

I)13 provide it --

14 A (Inaudible response)

15 Q We need a yes or no.

CN16 A Yes.

17 Q Okay.

18 A We provided it to the State Attorney

19 General, so I have no problem providing it to you.

20 Q Okay. In your company's contract, is

21 there a provision at all that says that if. 22 invoices aren't being paid, then at a certain

BETA REPORTING
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1 point the money will be - - all of the money on the

2 returns would go to - -

3 A No, no, no. We have two provisions.

4 One is we get to charge you interest. Two is we

5 have a right to terminate. And actually, there's

6 a third, and that is we have the right to

7 terminate. And if you try to do us out of the

8 money and dispute and whatever and we have to go

9 to court to litigate, we can recover our costs - -

10 Q Okay.

11 A -- in litigation.

12 Q Okay. So, I guess what I need to know,

13 then, is at what point -- maybe I've asked this,

14 but at what point would you determine, then, if

15 the invoices aren't being paid?

16 A We would not allow it to get too far

17 into debt. That -- that is -- that is not

18 something that can be precisely answered, you

19 know, that it would be 11X" number of months at - -

20 while I'm sitting here today, thinking -- I'm

21 trying to think. We have a standard.

22 You know, if we got three to six months

BETA REPORTING
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1 out in mailings and things really weren't working,

2 at that point I would say to them, "Listen,

3 obviously we have not been able to figure out to

4 position."

5 We certainly wouldn't let it go more

6 than a year to 18 months.

7 I mean, if, at that point, you haven't

8 found a prospect piece and positioned it to work,

9 it's not going to work.

10 Q Okay. Would you say that that's the

11 usual time frame for terminating - -

12 A I would be surprised of (sic) any

13 organization or any agency that would keep a

14 client on for more than a year, year and a half if

15 they have not been able to find anything that

16 works. There are rare instances where that has

17 not been the case.

18 But if the client -- I'm presuming, in

19 saying this, too, that they have no house file.

20 If they've come in with no house file, to extend

21 it much past a year to a year and a half tops, it

22 would really be fiduciary irresponsibility.

BETA REPORTING
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1 If they have a house file and you have

2 another means for recovering costs, then - - and

3 the client has agreed to make the investment and

4 continuing to find a way to position, then it

5 makes sense.

6 A case in point would be somebody like

7 the National Taxpayer - - National Tax Limitation

8 Committee, NTLC. Back in the '70s, it did take

9 about two or three years before they found the

10 position. But they didn't run them way into debt

11 while they were doing it. And when they found

12 something, they hit it really big.

13 Q Okay. So, over the year to the year and

14 a half that your company would continue to try to

15 find a list that works,,how many mailings would be

16 done in that period, would you say?

17 A We probably do - - and this is why it

18 usually doesn't take us that long. Our normal

19 scenario, when we set up a test, is we tell the

20 client, if they can, we would prefer that we take

21 more than one approach the first time in the mail.

22 Q Yes.

BZTA REPORTING
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1 A So, you have two different packages

2 developed. We tell them we need between 25 to

3 35,000 names apiece, so a mailing of 50,000 to

4 70,000, to be able to test lists in their markets,

5 as well as test the two different approaches.

6 The reason we recommend that, we

7 recommend if they can go to three approaches, even

8 better.

9 But if you have two different - - really

10 different approaches and you're testing the

11 markets you think your market research shows are

12 going to work for this issue, that some

13 combination therein, some combination of message

14 and market, if it doesn't hit, then we generally

15 would be able to tell them very early - - and that

16 would be within three months -- that maybe we

17 can't make this work.

18 That's why, again, two to three series

19 of mailings - - if, in two to three series of

20 mailings, which can take up to a year - -

21 Q Okay.

22 A - - by then, you really should know,
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because you should have tested enough different

approaches, enough different lists and list

markets, that you can tell at that point.

And that's why it has to be extenuating

circumstances for us to really go to 18 months

with somebody, again, that doesn't have a track

record and doesn't have a house file.

If they have a track record and they

have a house file, that's a whole different can of

worms, because that means at some point they have

made it work.

(Pause)

QOkay. So if they did have a house file,

then how much farther out would you be willing - -

A Well, then you would go to the 18

months - -

Q Okay.

A -- you know, maybe even two years,

depending on the -- if it's a huge house file,

maybe.

Q Okay. What factors does your company

normally consider in determining the duratihon of a

(703) 684 -2382(202) 638-2400
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1 client feel more comfortable with the agency, and

2 it keeps the agency -- keeps us own our toes,

3 because we know that they can walk.

4 So, our -- our employees know that, too,

5 so they know they have to perform for the client

6 or they can leave.

7 Q Okay. So, let me make sure -- could you

8 just clarify for me exactly what you mean when you
AL)

9 say "exclusive contracts."

CIO 10 A We do not sign exclusive contracts. W(-

11 never sign as the sole agency.

12 1 think, in the history of my company,

13 in almost 14 years, we may have had one, maybe two

14 clients that have been exclusive -- that was one

15 of the things we changed in the marketplace.

16 Because I believe when clients enter

17 into exclusive contracts with agencies -- and

18 there are track records to show this -- that they

19 literally become the prisoner, where the agency

20 begins to control the client. The agency controls

21 message, money, and even starts to think of

22 themselves as being the client and acting like

B87A RZPOR71MG
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1 they should control everything.

2 1 think it's always best -- and if they

3 don't do a good job for the client, the client has

4 no alternative, and they're just locked in. And

5 that's not good. It's not healthy.

6 Q Which way is usual and normal in the

7 industry?

8 A In this - - nowadays in the industry,

9 non-exclusive has become more the norm. The

CX) 10 exclusive has really fallen out of favor, and this

* 11 is since about 1985 -- '84, '85. There has been a

12 radical shift in the industry.

13 Q And with respect to the open-ended

14 aspect of your contracts, is that usual and normal

15 in the industry, or - -

16 A No. I've seen more with duration than I

17 have open-ended.

18 I've seen a lot more with longer

19 cancellation clauses, too.

20 Q Okay. What type of durations have you

21 generally seen?. 22 A On the good side, I've seen durations of

BETA REPORTING
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1. - of one year, no more than three-year.

2 On the bad side, I've seen up to 10- and

3 20-year - -

4 Q Okay.

5 A -_- which I think is real abuse,

6 especially if it's an exclusive contract.

7 Q How does your company's contract provide

8 for agency compensation? And by that I mean is it

9 per piece? Is there a retainer? Is it --

10 A Either and both, depending on the

11 services that they will require.

12 If there'Is a lot of consultation, we may

13 have a retainer. Generally, it is a per-piece

14 with minimums - - certain number of cents per

15 piece. We range from 4 to 6 cents per piece

16 usually on prospect and 4 to 6 cents or 5 to 6

17 cents on house, with minimums ranging -- oh, on

18 prospect, the minimum usually is about either

19 2,000 or 2,500 on the house file.

20 If they have no house file, we'll

21 generally have a clause that says until the house

22 file reaches 11X"1 number of pieces, our minimum

BETA REPORTING
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1 very short-handed and somebody really wanted to be

2 a client, we take them in at where people are

3 going to work overtime and people have to hire

4 additional personnel, that could affect the way we

5 bill.

6 Q Just for clarification, again, when you

7 use the term "profit," what are you referring to?

8 When you refer to "profit" --

9 A Mm-hmm.

a) 10 Q -- what do you mean?

* 11 A The agency's profit and loss on a given

12 client -- from a fee standpoint.

13 In other words, what the agency's actual

14 costs are versus what we bill on a particular

15 client, we can tie that down to job1,s and b~ack to

16 clients.

17 So, we know - - all of my employees keep

18 time sheets on how many hours they spend on

19 clients every day.

20 And those are tallied. And our

21 accounting system has the ability to show, based. 22 on the number of hours versus the number of

BETA REPORTING
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dollars billed, whether the client is profitable

for us or not. And at that point, we may choose

not to go on with the client at a certain point if

they're consistently a problem, where we're not

making any money.

Because you get some clients -- the ones

who pay you the least are usually the ones that

take the most time. It's Murphy's Law in billing.

Q Okay.
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then?

A Mm-hmm

(Pause)

MS. LIGON:

five-minute break.

I'd like to take about a

(Recess)

BY MS. LIGON:

Q Ms. Stone, I just need to ask you at

least one more question about profit, just to be

BETA REPORTING
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A And the ones that pay you the most

generally take no time at all. They're

sweethearts.

Q So, your profit is built into your
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1 sure that I understand.

2 A Okay.

3 Q What are the elements that go into

4 calculating profit? I mean, is it costs? Is

5 there another amount for overhead, and then

6 there's a separate amount for the agency's profit?

7 Or how does that work?

8 A Well, agency fees, as opposed to the

9 cost - - if, you know, a letter is being printed by

10 a printer, that's obviously a separate cost.

11 That's not part of our fees.

12 But agency fees - - it would be

13 computation of the fixed GNA, general

14 administration costs, and salary -- the variable

15 of how much time and salary we would go into based

16 on the timelines.

17 And the profit margins, therefore, move

18 up and down based on if you're spending a lot of

19 time on that that client that month, the P&L would

20 be lower than another month, where you could have

21 a big mailing going out, but for whatever reason

22 you haven't had to spend a lot of time on it.

BETA REPORTING
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There's a lot more cost in the test

phases for a client. Once the client's program is

up and running, that's gravy, because usually it's

very smooth at that point. There's not a lot new

that has to - - has to go on.
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package, the lower your -- your cost is going to

be and therefore the larger your profit margin.

Does that make it clear?

Q Is there a percent of profit margin that

you normally calculate?

A I just like to have a profit. No, we

don't -- we don't have a profit margin per se,
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1 that we say, you know, 15 percent profit margin or

2 whatever. We don't.

3 1 would say though, roughly, over the

4 life of a project, when we go back and analyze how

5 much we've billed versus how much they have raised

6 our total billings for fees, this is not the cost

7 of mailing, it should never exceed 10 percent for

8 the actual agency fees over the entire life of the

9 program.

10 All right. You know, maybe it has gone

11 up to 12, but past that would be extremely

12 unusual.

13 Q Okay. Let me back up just a moment.

14 You talked about having clients -- political

15 clients raise seed money.

16 A Mm-hmm.

17 Q And you said that -- I believe you said

18 that that is becoming a usual and normal practice

19 in the industry - -

20 A Mm-hmm.

21 Q -- is that correct?

22 A It is becoming more of a -- a usual

BETA REPORTING
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1 practice, because agencies want to be able to have

2 clients that have viable.

3 Q At what point, generally, did that

4 become more of a usual practice?

5 A I would say after '85, '86, it started

6 becoming more usual.

7 (Pause)

8 Q Okay. And with respect to sending out

ON9 mailings that actually say that these -- you're

10 requesting the solicitation to reduce the debt of

* 11 the client, is that a usual and normal practice?

12 A Debt-reduction mailings are things that

13 are usual and normal when a client has a debt --

14 Q Okay.

15 A -- because if that's what the money is

16 being spent on, that's what they need to say.

17 (Pause)

18 I mean, isn't it mail fraud if they

19 don't? I think it is.

20 Q Earlier, you mentioned that exclusive

21 contracts are sometimes like prison sentences.. 22 A Mm-hmm. Or -- or like indentured

BETA REPORTING
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1 servitude.

2 Q Can you elaborate on what you mean?

3 A Well, if it is an exclusive contract,

4 and it has a term of duration, and it has an

5 extremely long termination clause, what that

6 basically does is, it gives the client no option.

7 They are - - they are wedded, for worse

8 or for worse, to that agency. And they have no

9 ability, because the agency usually, under those

10 terms, also controls the list for the term of that

11 contract.

12 And in many cases, it owns - - co-owns a

13 copy, which is also we do not believe in. We do

14 not believe in co-ownership of the names. That's

15 another thing I've crusaded against.

16 And if -- if they control the client's

17 message getting out and they control the client's

18 resource of the list, they control the client.

19 And unless the client has incredible

20 independent financial means -- and where they can

21 hire the talent to come inside and do it on their

22 own -- that's usually the only way you can get

BETA REPORTING
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1 around exclusivity, is to do it within the client

2 itself, because you can't go to any other agency.

3 Q Couldn't the client just terminate the

4 contract?

5 A Usually exclusive contracts have the

6 ability to terminate is -- is hindered two ways.

7 One, you have a lock termination period.

8 I've seen -- in this town, there are a couple of

9 agencies that come to mind that have had

10 termination clauses of 150 days or more.

* 11 And the other thing is that generally

12 all debts are due and payable right then and

13 there.

14 And a lot of the exclusive contracts,

15 the agency has so much control that very often

01 16 it's in -- it's in the agency's interest -- and

17 the incentive is there - - for the agency to abuse

18 and to get the client into debt, because then the

19 client can't cancel. Because then they have a

20 huge debt that is owed and payable right then.

21 And if they try to walk away, t,-he agency

* 22 will go after them and will put a lien against any

BETA REPORTING
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counted to be used to pay the agency?

I need a better definition of "income."

Q I guess -- well, if you -- when you

refer to income - -

A Mm-hmm.

Q -- what do you mean?

A Well, there are two types. There' s
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prison sentence.

Q I'm going to follow up on that a little

bit later.

A Mm-hmm.

(Pause)

Q Okay. With respect to a client's

fund-raising program --

A Mm-hmm.

Q -- what is considered income for the

company?

A Income for the organization or for the

agency?

Q For the agency.

A Generally -- you mean income that can be
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1 income that comes into the program for the

2 program -- actually, there are three types.

3 Sorry.

4 There's income that goes to the client,

5 and there's income that goes to the agency. what

6 1 generally would think of is the income available

7 to pay for the program, unless it's specified

8 otherwise.

9 Most agencies will have contracts. And

CO10 the usual thing is that it's the proceedings from

-* 11 the mailings that pay for the program.

12 Like I said, with us, we don't

_13 necessarily tie it just to that. Very often, we

NT14 will say, you know, you may be responsible for

15 raising money from other sources.

0% 16 Q You mentioned that your company doesn't

17 co-own lists with the clients.

18 A Right.

19 Q But for companies that do co-own lists,

20 would -- do you think that they would consider the

21 amount of money they might get from co-owning the

22 list as income from the client?

BETA REPORTING
(202) 638-2400 1-900-522-2382 (703) 684-2382

58



w
C f N F I D E N T I A L 59

1 A No. It generally wouldn't be income

2 from the client if they co-own a copy. Well, it

3 depends on the terms of the co-ownership.

4 Some terms of co-ownership allow for the

5 agency to be renting the names for themselves

6 during the term of the contract.

7 Most co-ownerships say they can't rent

8 for themselves until the end of the contract. So,

9 therefore, any rentals during the term of the

10 contract would be income to the client, not to the

11 agency.

12 If it specified that the agency can rent

13 on their own, can use the names and rent -- you

14 know, rent independently of the client, then that

15 would be independent income. That's real income

16 not tied to the contract for the agency,

17 independent compensation.

18 Q If the contract specified that the

19 client --

20 A Mm-hmm.

21 Q -- couldn't use the list, but the

22 agency --

BETA REPORTING
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1 - -putting the mail into the mail trucks and

2 trucking it to the post office. That would be

3 up-front.

4 Back-end is the caging costs, the costs

5 of thanking them - - okay, the keypunch costs to

6 actually put the names into the data base. All

7 right, that's the back-end.

8 It has become more usual and normal,

9 more and more, that to responsibly administer the

Co10 program you've got to look at both.

m 11 But for the purposes of list-building,

12 generally the up-front costs are what's generally

13 considered in calculating a profit and loss.

14 At a point in the program, whether it be

15 six months or a year, you've also got to look at

C\ 16 what your back-end is costing you, too.

17 Q Okay.

18 A And usually the back-end costs should

19 not exceed -- let's see if I can make this clear.

20 If the up-front cost is 40 cents per

21 letter mailed, and that's all costs included.. 22 With political, these days it's between 40 to 50

BETA REPORTING
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1 cents, because the costs have just accelerated and

2 we don't mail at a subsidized postage rate.

3 Your back-end cost, if you look at it on

4 per letter mailed out, as opposed to the number of

5 responses in and looking at the costs just on

6 those responses - - but when you amortize it across

7 the cost of per letter out initially, it should

8 not exceed 2 cents per letter out. All right.

9 Q And would you say that that's usual and

10 normal in the industry, or - -

11 A Responsible agencies look at both. They

12 look at the front-end and the back-end. But for

13 the purposes of planning, to go forward with the

14 program, they generally look at profit and loss

15 just on the up-front.

16 Figuring the back-end cost is more of a

17 cost of doing business. But we have to look at

18 it, too, to make sure that those costs are

19 exorbitant and therefore it doesn't drag the whole

20 program down.

21 (Pause)

22 Q Okay. And what would 2 cents per letter

BETA REPORTING
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1 be?

2 A Well, if we mail 10,000 pieces, and

3 you've got a 2 percent return - - is that - - my

4 math is bad today. 200 - - that would be 200,

5 right -- yeah -- and 10,000.

6 The 10,000 cost to put them in the mail

7 costs, say, 45 cents a piece. Those 200 pieces,

8 the cost to create a thank you letter, pay for

9 that, put it in the mail, to keypunch that name

Co10 and put it into the data base, and the cost of the

* 11 initial opening of the envelope and processing of

12 the money, all right, all that together could be

13 another -- could be 60 or 70 cents a piece.

14 So you take 100 times the 70 cents

15 apiece and divide it by the initial 10,000. Okay.

16 That figure should not exceed 2 cents. if it is
(Y\

17 -- if it is, then your back-end costs are out of

18 whack.

19 I have one client that, when we took a

20 look at their program, their backend costs were 10

21 cents apiece. And I went, "Ha ha, five times what

O 22 they should be." So, we had to work on finding a

BETA REPORTING
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1 way to streamline that for them.

2 Q You mentioned that it's becoming more

3 and more usual and normal to consider the cost at

4 both ends.

5 A Mm-hmm.

6 Q At what point would you say that it

7 became usual in the industry to do that?

8 A For some people it was always usual. It

9 has become more prevalent -- probably in the last

10 10 years.

* 11 (Pause)

12 Q I want to talk about co-ownership of

13 mailing lists.

14 A Mm-hmm.

C) 15 Q You mentioned that your company doesn't

'C

16 co-own mailing lists.

17 A Right.

18 Q Is it a usual and normal practice in the

19 industry for direct mail companies to co-own

20 mailing lists?

21 A I'm proud to say that I think our -- our

22 agency led the way in making it less usual.

BETA REPORTING
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1 And, in fact, today it has now become

2 more unusual, because clients have become more

3 educated and generally do not allow co-ownership.

4 Q Okay. And when would you say that it --

5 A Again, about the last 10 years. There,

6 again, are some clients that are willing to give

7 that up. And sometimes it is a trade-off for

8 other things the agency can do.

9 But clients have come to understand

10 their list is usually their greatest asset, and it

11 can be abused if they allow co-ownership.

12 Q Okay.

13 A And most of those agencies in town that

14 are considered the best don't co-own.

15 Q Okay. Ms. Stone, what all does

16 co-owning a mailing list entitle a direct mail

17 company to do?

18 A It entitles them to take those names and

19 then use them for other clients, often other

20 clients that are on like issues, so that they are,

21 pardon my language, bastardizing the names and

22 really abusing the donors, because they've got

BETA REPORTING
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1 this additional information on these people that

2 they've responded to this issue or that issue.

3 And then they can go out to a whole host of other

4 clients.

5 And they also have more unique

6 information on these people than you get in a

7 regular commercial broker arrangement. Because

8 usually when you go out and rent outside lists,

9 you can't get specific dollar amounts per the

10 name.

11 So, you'll know everything about that

12 person, how many times they give to the client,

13 what the dollar amounts were, which appeals work

14 best, which techniques work best. And that is

15 something you cannot find out in a regular

16 commercial brokerage situation.

17 And it does allow them - - I had a client

18 that I inherited in '82. The agency, to get back

19 - - they were so mad that this client left - - they

20 took just the $100-plus names out of their file

21 and rented them over and over and over to anybody

22 who wanted them, to try to kill those names -

BETA REPORTING
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1 list with a client --

2 A Mm-hmm.

3 Q -- and is using the list for other

4 clients, then, in effect, they're hurting the

5 client --

6 A Mm-hmm.

7 Q -- is that right?

8 A I believe that is correct --

9 Q Okay.

10 A -- because they have the ability -- it

11 isn't because other people mail that list, because

12 the other people mailing the list is not the

13 problem. It's the fact that the agency has unique

14 information about those donors that wouldn't be

15 otherwise available in a normal list exchange.

16 Q Does co-owning -- does a company's

17 co-ownership of the list automatically entitle the

18 company the right to rent the list out --

19 A Mm-hmm.

20 Q -- and receive all --

21 A Yes.

22 Q -- list-rental income?

BETA REPORTING
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1 for about 6 cents a name. Nowadays, political

2 lists can go for as much as - - as 15 cents a name,

3 $150 advance for a good political direct response

4 list.

5 For voter lists, it's about a penny and

6 a half a name. For compiled lists, somewhere in

7 the 55 to 80 -- or 5-1/2 to 8 cents a name.

8 And, you know, charitables are usually

9 about 7.5 to 9 cents a name.

10 Q And that is for renting those?

11 A Right.

12 Q That was rental?

13 A Those are rental, yeah.

1.4 (Pause)

15 Q And for sales, what would be the way - -

16 A Okay. For the sale of the list, that

17 sometimes can be subjective.

18 The list brokers we work will usually

19 take a look at what they believe the ability to

20 rent will be over a year to a year and a half.

21 And they won't pay more than what they can recoup

22 in six months to a year.

BETA REPORTING
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1 co-owning a mailing list when you established your

2 profit margin?

3 A When I set my fees, that could be a

4 point the client could use to negotiate fees down.

5 Would I automatically do it? No. I

6 usually see it as two separate -- I would see it

7 as two separate things.

8 Q Okay.

9 A Really, the only time that we've ever

Co 10 ended up in a co-ownership situation is where the

* 11 client actually came to us at a point and said,

12 "We want to give you a bonus because you've been

13 doing a good job, and we also want to give you

14 more incentive to generate more names even more

15 quickly, so we want to give you co-ownership."

16 We thought it was really sort of nice

17 that they suggested that.

18 Q Would you say that it's usual in the

19 industry for direct mail companies to -- or direct

20 mail companies that co-own the list to figure in

21 the income that they might receive as a result of

. 22 the co-ownership of the list when they set their

BETA REPORTING
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fees?

A I don't remember Richard Viguerie ever
altering his per-piece fee based on the very few

times when he didn't co-own.

All right. I do not ever remember. And
the co-ownership would be in the case where a

client with a lot of clout would come to him and

say, basically, "You know, you can mail for me. I

won't take co-ownership. I already have this huge

database anyway, so I don't really need you," but

for whatever reason decided to enter into the

partnership.

And I do not ever remember a contract

where we had a higher -- say, for example, a

higher prospecting rate because we didn't co-own

And still -- contracts were still the

normal ranges of what we would offer anyway. So I

don't remember ever being -- and that would be the

only way I could independently really verify that.

(Pause)

Q Is it a usual practice in the industry
to extend credit to political committees?

BETA REPORTING(202) 638-2400 310000$22-2382 (703) 684-2382
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1 A It is less usual these days. it is--

2 it is not totally unusual.

3 I know that's a little bit more vague.

4 (Pause)

5 Q You said that your company, though, does

6 extend credit to political committees?

7 A on some occasions. For example, we do

8 work for the National Republican Senatorial

9 Committee. We trust them to pay their bills, so

10 therefore they have a long track record. The

11 vendors allow them the back end, as opposed to up

12 front.

13 If it's a brand new committee, again,

14 more and more people are requiring that they

15 either have money in escrow or they keep a very

16 tight rein on, you know, how the money is spent.

17 Q Okay. So, again, you're saying that

18 it's not usual in the industry to extend credit?)

19 A To -- well, that is a -- that is a tough

20 call. Not usually.

21 Q So some do, some don't -

22 A Yes, some do --

BETA REPORTING
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1Q -- would that be the answer?

2 A some do, some don't. Less do these

3 days. Less and less do.

4 Q Arnd by "these days," you mean since -

5 A Since about '84.

6 Q Okay.

7 (Pause)

8 Just thinking of instances when your

9 company has extended credit to a client, what does

10 your company do when a mailing - - when mailings

11 from a client begin to result in a loss of income

12 to the company?

13 A Okay. We usually stop prospecting and

14 start doing debt reduction in house files.

15 Q Okay. And is that what's usually done

16 in the industry when mailings start to result in a

17 loss?

18 A By the legitimate, credible agencies,

19 yes -- by the better agencies.

20 (Pause)

21 Q Okay. And at what point, again, would

22 you discontinue the mailings for?

BETA REPORTING
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1 A Usually - - if we had gone out with two

2 or three waves, with, you know, three or four

3 different approaches, and we hadn't found any copy

4 points or any lists that worked, usually after the

5 first mailing alone, we have a pretty good idea.

6 Q Yes.

7 A And again, that would take -- could take

8 as long as a year. Usually, you know-

9 Q What do you mean by "copy paint"?

Co10 A In other words, the positioning of a

* 11 concept and which things in the copy are likely to

12 move people.

13 If we can't find the way to state a

14 position or to market an issue that gets across to

15 people - - I could use the current budget debate

01 16 and the way that Democrats market and Republicans

17 market to make that point.

18 Democrats have found the copy points

19 that work. The Republicans are clueless.

20 That's --

21 (Pause)

* 22 Q Okay. And if your debt reduction

BETA REPORTING
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mailings aren't working, at what point do you

discontinue that?

A Boy, if the debt reduction - - if the

first two or three, tops. So within two to three

months after the first one, I would get really

nervous.
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And would you - - you said?

It's really push hard for a debt

not to work. That's -- it's really

it not to work - - debt-reduction

Donors are usually pretty good at

client pay their bills.

So, if any debt-reduction mailing isn't

that agency ought to reexamine whether or

should be in business.

Okay. And you said your contracts are

d.

A Mm -hmm.

Q But if your contract did provide for

some specified period, and the mailings were

resulting in losses, and the debt reductions

weren't working --

BETA REPORTING
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1A Mm -hmm.

2 Q - - would you discontinue the mailings

3 despite the duration of the contract?

4 A Yeah. And I think I'd probably give

5 them the name of some agencies that they ought to

6 try to see if they can do a better job.

7 The other thing, too, would be to try to

8 other use some telemarketing, too, to find out why

9 they're not working, because the one and only

10 advantage -- because I hate telemarketing.

11 The one and only advantage that

12 telemarketing has is that you get interaction with

13 the donors and you might get some constructive

14 feedback as to why they're not responding.

15 So, it might be worth a direct-marketing

16 test or two -- telemarketing - - sorry, not direct

17 marketing -- test.

18 (Pause)

19 Q Okay. Now, what would your company do

20 in the instance when the -- okay. Well, I'm

21 sorry.

22 In an effort to reduce the debt of a

BETA REPORTING
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client - -

A

Q

charges,

charges?

Mm -hmm.

- - has your company ever reduced your

amended the contract to reduce the
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make sure

Q

A

Okay.-

- - go back in my memory banks here

and - -

(Pause)

BETA REPORTING
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A No .

Q Do you have an opinion on why a company

might do that in an effort to reduce debt?

A Guilty conscience. If the agency is

doing their job, the agency deserves to be paid

their fees, so I can't see that there would be a

legitimate business reason.

There might be an ideological reason.

But then I would think they would have to make

that as a personal contribution, as opposed to a

corporate gift.

Let's see. Let me think about -- let me

81
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No. And, in fact, what we may do is we

may say to them, "Why don't you try actually

producing the house files in-house by your own

staff for the next couple of mailings to keep

costs way down? And you guys write the first

draft of the copy. We'll simply edit, and that

way you don't have to pay us the minimum fee."

We've done that. But that's a different

thing, because the cost is reduced to us, too, so

we can reduce our fees.

Q So then, in your opinion, it's unusual

in the direct mail industry to reduce your charges

in an effort to reduce --

A By a legitimate --

Q -- client --

A -- by legitimate business people for a

political organization, yes. And I would think it

would be a violation of law, too.

Now, it's something -- if the contract

is canceled and there's a totally new contract

renegotiated, that's a different question.

Q If your company co-owned a client's

.



CONF I DENT IAL 83

1 mailing lists, would you apply income received as

2 a result of co-owning the list to the client's

3 outstanding debt?

4 A No. But I do know that Viguerie, from

5 time to time, at the end of a given year would

6 sometimes give credits back because of income they

7 had made from the list. I do remember there were

8 occasions.

9 Q And would that be done just if that

10 was --

11 A That was across all clients. It

12 wouldn't be done for a particular client, though.

13 Q And even if there was no provision in

14 the contract that stated that income from the

15 co-ownership of lists --

16 A Mm-hmm.

17 Q -- would be used to reduce your debt,

18 even that wasn't stated in the contract, that

19 would be done?

20 A That wouldn't be usual.

21 Q Okay.

22 (Pause)

BETA REPORTING
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1 If your contract authorized you to apply

2 list-rental income to a client's outstanding debt,

3 would you do that to reduce the client's debt?

4 A If the -- if the contract called for it,

5 yeah.

6 And again, if, in that kind of

7 situation, I -- I would -- and the only contracts

8 I've seen that would do something like that would

9 be where, during the duration of the contract, the

10 agency didn't have the right to rent the names for

11 itself, the agency only had the right to rent the

12 names for the client. The agency's right only

13 kicked in after termination of the contract.

14 Q So, in the --

15 A And I have seen a lot of contracts like

16 that.

17 Q So in the co-ownership situation --

18 A Mm-hmm.

19 Q -- that wouldn't even be usual?

20 A Unless it was -- unless it was spelled

21 out, in the terms, that the agency didn't have the

22 right to rent the names during the duration of the

BETA REPORTING
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1 contract, but its right to co-ownership only

2 started after the contract ended.

3 Then the income, if - - if it stated

4 that, that their rights were only after the

5 contract ended, then legitimately, during the term

6 of the contract, that income really would be the

7 client's. It wouldn't be the agency's.

8 But then the client would be approving

CJ)
9 who got to rent it. That's another thing to look

C-1 10 at, is the client getting the right of copy

* 11 approval and - - and veto power over who gets to

12 rent the list, because that is the normal

13 procedure in a list-rental arrangement.

14 When somebody is getting the income,

15 they also have the right usually to have veto

ON16 power over who uses it and doesn't use it. So,

17 that client is getting a signoff as to gets to use

18 the list or not. That would be normal and usual

19 in a list situation.

20 (Pause)

21 Q It would seem to me that if a contract. 22 provided for co-ownership of the client's mailing

BETA REPORTING
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list --

A

Q

wanted to

necessary

get some

A

Q

Mm-hmm.

-- where the agency could do what

with the list, then it would not

to also provide that the agency w

fee for list rentals; is that accu

Well, try me one more time.

If the agency co-owns the mailing

ever

be

ould

rate?
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A Mm-hmm.

Q -- and can rent the list --

A Mm-hmm.

Q -- or do whatever it wants --

A Mm-hmm.

Q -- with the list --

A Mm-hmm.

Q -- why would it be necessary for the

agency to also specify in the contract that it can

receive list-rental fees?

A It shouldn't. They may do it as an

extra protection to clarify for the client. But

if they co-own and it said in the contract they

BETA REPORTING
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1 can do anything they want, then they co-own and

2 they can do anything they want.

3 But that may be something the client

4 asked for, for clarification, or they may have put

5 in there because they've had enough clients

6 complain that didn't understand that provision.

7 (Pause)

8 Q Do you have any idea why a direct mail

C49 company that is authorized to apply list-rental

CD10 income to a client's outstanding debt would not do

-* 11 that?

12 A Okay. If they're authorized to, but

13 don't have to?

14 Q Exactly.

C)15 A Because they'd make more money.

01 16 Q Okay. And how so? Could you elaborate

17 on that.

18 A Well, if they are authorized to apply

19 list rental to an outstanding debt but aren't

20 required to and they can bill on the agency fees

21 and, then they also make money off the list. 22 rental, you know that's -- two and two equals four

BETA REPORTING
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1 instead of two and one equals 3, you know. They

2 get the full benefit of the fees on both sides.

3 It's more money for them.

4 Q Is that usual in the industry?

5 A Again, if -- if they're authorized to

6 use the money to reduce the debt, usually the

7 terms would be spelled out that that's what is

8 supposed to happen, that they will then use - -

9 they're assuring the client that if there is a
C.-.

Co10 debt, money from list rentals will be used to

11 reduce the debt.

12 Q Okay. So then, I guess the question I

13 need to ask is: Would it be an unusual contract

14 provision in the direct mail industry - -

o15 A It can go either way.

16 Q -- to just say that the agency is

17 authorized to use the list-rental income to reduce

18 the debt and not that it shall use list-rental

19 income to reduce the debt?

20 A That's sort of odd -- yes, really sort

21 of odd. They can or they don't have to, within. 22 the discretion of -- that's really sort of odd.

BETA REPORTING
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A Only - in one case, it was only about

25,000, I think -- 25 -- yeah, I think it was

about 25,000. It has been a while. We do have

another client that we may, in fact, be filing

suit against for about 200,000.

But that's actually not tuned just to

our company. It's -- there are two or three

companies.

Q Okay. With respect to the client that

owed about $25,000, do you recall how long the

debt had been owed before you filed suit?

A I think we did it fairly quickly. I

think the debt had only been owed not even a year.

Q Would it be usual in the industry to go

ahead and file suit against a client when a debt

is owed for a year?

A No, it is not, because indirect mail a

lot of times -- you know, we are -- well, let me

explain it better this way.

In most business, debts are owed and

bills are paid 30, 60, the 90 days -- 90 is

excruciatingly long for most business debts.

0

90
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1 Indirect mail -- 45, 60, 90, 120 is fairly normal.

2 So, usually when it goes over 120,

3 people start getting really nervous. But if

4 there's an ongoing mail program and they're paying

5 something down on the debt to you and your vendors

6 are being kept current, you probably would

7 continue.

8 And so, therefore, the debt might get

9 older. But as long as there's some movement on

10 it, that would be okay.

11 If the program was stopped for whatever

12 reason, that might be something that provokes you

13 to -- to sue.

14 Q Okay. When you say "as long as there's

15 some movement on it," what exactly --

16 A That there is nothing coming in off of

17 the house file mailings, that you can give the

18 client some money for programs so you have

19 legitimate things to write about, your vendors are

20 being kept current, and there is some movement on

21 the old debt, as well as your current costs

22 getting paid, then there's a reason to continue

BETA REPORTING
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while you work the debt down.

0 And "some movement on the old debt," how

would you define that?

A I mean, it could be as low as $1,000 or

$2,000 a month towards an old debt.

You know, I've actually had cases, I

think, where as long as current costs are being

paid, if they paid us $500 a month, that would be

fine. If it's a very large debt, we'd want more,

2,500 or 5,000.

Q All right. My next question -- this

relates back to when you were talking about

agencies having or putting a client in a

prison-sentence type of situation.

Why would a company want to keep a

client in its control when the client is not

paying its debts>

A one word: Billings.

Q Well, can you elaborate on that?

A If they have billings and it's a large

corporation that has a line of credit with a bank,

one of the things the they have to report to the
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1. bank how much they're billing.

2 And it affects their balance sheet,

3 because most balance sheets - - you have a cash

4 balance sheet and if you have an accrued balance

5 sheet - -

6 If you can show - - even if on a cash

7 basis, you're not doing that great, but on an

8 accrual basis -- and you've had a semi-decent

9 record that there's a profit, because

10 billings-wise, it still looks healthy -- that

2.1 makes the financial institutions that a company is

12 dealing with feel good about this company as a

13 creditor.

14 And you can get lines of credit extended

15 based on the billings that are outstanding.

16 So, billings would be a reason to do it,

17 to keep your bank happy. And also some agencies

18 believe, ultimately, that they will collect either

19 all or a large percentage of what's outstanding.

20 And it also keeps the client indentured, because

21 if the client walks out, they have a stronger case

22 why that has to be paid right then.

BETA REPORTING
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cannot tell you how many clients who

2 want to switch agencies will say specifically that

3 they can't do it because of how much money they

4 owe.

5 Q I'm sorry. I didn't hear that point.

6 A I cannot tell you how many times a

7 client who wants to switch agencies will say that

8 they can't do it because of the incredible debt

C>1
9 that they owe --

10 Q Okay.

11 A to that agency.

12 Q Would a tax write-off also be a factor

13 that an agency might consider in --

14 A Because they write off the billings?

15 Could possibly be -- could possibly be.

CIN 16 Q Okay. I'd like --

17 A Not being a tax expert, I can't tell you

18 for sure, but that would seem to enter into it.

19 Q Okay. I'd like for you now to consider

20 a specific situation --

21 A Okay.

22 Q and I'll be asking several questions

BETA REPORTING
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1. based on this scenario.

2 A client has a five-year contract with a

3 direct mail company for carrying out a direct

4 response fund-raising program.

5 At the end of the second year of the

6 program, the client's debt was only 13 percent of

7 the client's income.

8 At the end of the third year, the

9 client's debt was 300 percent of its income.

10 And at the end the fourth year, the

*11 client's debt was 533 percent of its income.

12 A Mm-hmm.

13 Q What would be your initial response to

14 that scenario?
J)

NC15 A That the client was not monitoring the

01 16 program very well, or the agency was not providing

17 proper information to the client, and that both

18 the agency and the client were out of their minds

19 to get that far out.

20 (Pause)

21 But if it was the five-year with no way. 22 out, obviously the client couldn't do anything

BETA REPORTING
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1 about it except stop approving copy.

2 1 assume the client did have the right

3 to approve copy, right?

4 Q And by "copy," again, what --

5 A Ultimately, that is the only hammer many

6 clients have in an agency situation like that is

7 that they just stop approving things. But I have

8 actually seen agencies mail without client

9 approval anyway.

10 With one agency I have clearly in mind,

11 the client used to catch them all the time doing

12 things - - all the time - - without authorization.

13 Q Based on this scenario, again, at what

14 point would you have discontinued the mailings on

15 behalf of the client?

16 (Pause)

17 At what point would you have?

18 A Repeat the f igures again.

19 Q Okay. At the end of the second year,

20 the client's debt is only 13 percent of its

21 income.

22 A Mm-hmm.

BETA REPORTING
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1 Q At the end of the third year, the

2 client's debt was 300 percent of its income.

3 A I'd say I would have slowed down about

4 then, in between there.

5 Q Okay. So --

6 A If they're at 300 percent of their total

7 gross income, the debt was 300 percent of their

8 total gross income, the program would have stopped

9 before that.

10 That's crazy -- 300 percent of their

11 total gross income.

12 Q So somewhere in the third year, the

13 program would have stopped?

14 A Long before the 300 percent.

15 Q Okay. Probably, then, one or two months

16 into the third year, you think, or --

17 A I mean, I've had client -- you know, let

18 us not get it wrong, I've had clients that have

19 run up debts, usually by design, where they knew

20 that they were going to have to invest X, Y, and

21 Z.

22 Here's the plan of how they would

BETA REPORTING
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1 recover the money for the debt. They go into it

2 with their eyes open.

3 But for a client to get themselves in a

4 situation where debt is actually 300 percent of

5 the gross income, that would mean a whole lot of

6 mail that's out there that brought in little or

7 nothing, unless there was one huge mailing that -

8 and just one big mailing, based on solid test

9 results, that, for whatever reason, bombed.

CO10 And we had a client recently that,

* 11 because of an actual political event, that even

12 though all the stuff had been tested out in a

13 large roll out, the income fell off by 65 percent

q 14 of what the test results were.

,) 15 But in the comment mail, and in the

D1 16 telemarketing later, we found out there was - - we

17 thought that this particular political event had

18 affected it, and we were right. So, unless there

19 was some unusual - - one huge, massive mailing that

20 caused it to run up that way, that program would

21 have ended before that.. 22 You know, if you mail ten million pieces
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1 and it brings back 2 cents a name or something,

2 and that's what caused it, that's one thing. But

3 if it's over a period of time and it's not just

4 one big mailing, that's really irresponsible.

5 Q Okay. Assuming that it was one big

6 mailing just for the purposes of the question, how

7 long then would you continue if, at the end of the

8 third year, it's 300 percent? Would you go into

9 the fourth year, to the point we're at here?

10 A I might go -- I'd go in the fourth year,

11 house files only, wouldn't -- probably wouldn't do

12 any prospecting.

13 But if it was one huge mailing and it

14 really ran it up that high, they're in deep

15 kimchee -- deep k-i-m-c-h-e-e -- it's Korean,

16 rotten vegetables.

17 It's a delicacy -- wonderful stuff.

18 Q So, how long, though, would you continue

19 mailing on the house file even?

20 A Their -- if the debt reduction is

21 working, you continue to mail as debt reduction

22 until you've knocked off a good part of that debt,

BETA REPORTING
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1 if not all of it.-

2 Q Could you imagine that you would

3 continue through the fourth year to the point

4 where the debt was taken, then, up to 533 percent?

5 A No. That means the debt reduction is

6 not working.

7 Q Okay.

8 A Yeah, if your mailings aren't working,

9 you probably need to dig the hole deeper. I'd be

2.0 doing telemarketing and other things, again, to

11 find out what the problem was.

12 There can be extraordinary events. You

13 know, I had clients who did mailings - - I had a

14 client back in the - - clients that did mailings on

15 Communism right when the Wall came down. And the

16 fact of the Wall coming down threw off the

17 mailing.

18 I had a political client that had tested

19 results and did a big mailing. And there was

20 somebody that came into the race right then that

21 knocked that client's credibility totally out and

22 damaged not only that client, but everybody else

BETA REPORTING
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1 that was in the race, because it was a big figure

2 that, you know, once they came, everybody knew

3 that that was going to be the person who won.

4 So, everybody's results fell off. So,

5 there can be extraordinary events that cause that

6 to happen. But if it's a solid pro'gram based on

7 solid tests and continuations, it shouldn't

8 happen.

9 (Pause)

10 Q So, would you be able to pinpoint sort

11 of generally when, during that fourth year, you

12 might have stopped mailing?

13 A After two or three debt-reduction

14 mailings, if they aren't working, then you've got

15 a real problem.

16 Q Okay. Would you please keep the

17 scenario that I gave you in mind --

18 A Mm-hmm.

19 Q -_ and please share with me how you

20 would respond to the following argument: That as

21 a result of the company's co-ownership of the

22 mailing list - -

BETA REPORTING
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after two years.

So, the argument of four years makes

sense. Otherwise, that's the problem, their

clients are using lists that old. That may be

what gets them into trouble.

128,000 names to ameliorate a millia

dollar debt? Got a calculator?

(Discussion off the record)

THE WITNESS: Yeah, if you have a

no

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

calculator - -

(Pause)

And this is probably more generous than

is legitimate. If we were to say the list was

good for four years, the most they're going to

have is probably 10 rentals, 10 full rentals,

because they're going to have clients testing and

continuing. The most I would imagine they have is

10 full rentals list a year.

So, at four years - - which, as I said,

there's no way -- there would be about $512,000

income, gross income. The net income therefore

would be --

BETA REPORTING
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1 (Pause)

2 The net income -- because their

3 brokerage house would probably be entitled to 20

4 to 40 percent of the income, the net income would

5 probably be about 307,000.

6 That's being real generous; probably

7 ought to cut those figures all in half, unless

8 they can document for you that they can show you a

9 pattern where that list has been used more than 10

Co 10 times in a given year -- full usage of the list,

IN=- 11 not just a usage, because a usage could be 5,000

r110
12 names, it could be 10,000 names, it could be half

13 the list, but fall through.

14 You know, if -- 10 times a year would be

very aggressive for a variety of clients.

ON 16 Q So, the gross amount would go down to

17 the net amount for any other reasons other than

18 the amount that they --

19 A Well, because the brokerage -- the

20 broker would be entitled to commission.

21 Q Okay.

22 A The list manager is usually entitled to

BETA REPORTING
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1 Q -- verifiable?

2 A Yeah.

3 Q okay.

4 A Through their list broker, there should

5 be records of usage and there would be invoices

6 created and income booked. So - -

7 Q So, it's not -- the income that they

8 might get as a result of co-ownership is not

9 something that they can easily misrepresent?
C

10 A No, they shouldn't be able to. Again,

* 11 too, if they had the right to be running it during

re 12 the term of the contract, the time those names are

13 going to be "the hottest" and, you know, "the more

Nr14 likely to be rented more often and be more

ID15 productive" would be right when they're brand new.

C 16 Usually the first six months to a year is when the

17 names are the best.

18 So, if the contract has been effect for

19 five years, as you said, there should be some

20 demonstration in that five-year term as to how

21 productive those names were as rental. And that. 22 should be extremely easy to verify.
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1 You should ask for a data card, too, and

2 see if they've created data cards on the file.

3 Again, if they're allowed to rent it and their

4 brokers are allowed to represent it, they would

5 probably have a data card.

6 Q "Data card" meaning the data of the

7 donors?

8 A It will be a card that's distributed by

9 the broker representing what that list is and how

10 much it's on the market for and what the charges

11 are for the use.

12 A lot of these agencies that have

13 co-ownership very often won't rent the lists

14 outside of their agency. And they use it as a

15 selling point as to why you should come to them,

16 because they've got this data bank of names that

17 nobody else has access to.

18 All right. So, that is the situation

19 sometimes. But most of the agencies nowadays do

20 rent on the outside as well. They won't give all

21 the selectivity though.

22 Remember the thing I said earlier about

BETA REPORTING
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1 how if they co-owned they have all this

2 information on the names that they can use for

3 their other clients?

4 Usually, though, when they put it out to

5 other agencies for their use, they won't allow a

6 lot of that information out. They'll use it for

7 their own clients.

8 Q Okay. What is meant by the term "first

9 generation list-rental income"?

10 A "First generation list-rental income."

11 1 would imagine -- I've never really heard it

12 used, but I would imagine what they're trying to

13 say those names don't appear on a lot of other

14 people's lists or that the list is -- is brand new

15 and is just -- just now going on the market.

0111 16 Q Okay. So, that term is --

17 A It's not a common term.

18 Q It's not common. Okay.

19 A I mean, I'll go back and ask my list

20 brokers, but I've not heard that.

21 (Pause)

22 Q I may have covered part of this before,

BETA REPORTING
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remember that ever being done.

(Pause)

Again, Richard Viguerie at times, back

in the 170s, did issue some credits sort of as "a

Christmas present to the clients." I don't

remember him doing it for the political, though.

It was more the charitable clients.

Okay. It might have been for political,

109C 0 N F I D E N T I A L

but ism just going to go over it one more time.

The next few questions have to do with

companies that co-own the mailing list with their

clients.

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

It is a usual and normal practice in the

industry for companies -- for such companies to

offset a client's debt with the actual rental

income from the mailing list?

I really do not recall any of those

companies ever doing that, nor have I -- do I

recall any clients that have come to us from said

companies saying that that was the case.

We've got a couple in-house right now

that I can double-check with. But I don't
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too. But I don't remember ever -- for, like, a

candidate -- ever giving him credit.

Q Okay. Is it a usual practice for

companies that co-own their own lists to offset a

client's debt based on an increase of the value

and size of all other company client lists that

obtain new donors from their mailings to the list?

A Excuse me?

Q I'll repeat that.

A I'm still trying to go over the other

thing -- you know, "authorized but doesn't have

to."

Q Companies that co-own the list with

their client --

A Yes.

Q -- would it be usual in the industry for

those companies to offset a client's debt --

A Mm-hmm.

Q -- based on an increase in the value and

size of all other company clients' lists that have

mailed to that client's lists?

A No.
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1 Q Okay. And I may know the answer, but

2 let me just ask this question anyway.

3 Is it usual for companies that co-own

4 mailing lists with their clients to offset a

5 client's debt based on an overall,

6 across-the-board increase in the business volume

7 due to an increase in the size of all of the

8 clients' mailings who have mailed to the list?

9 A No.

10 Q Do you see a distinction in the question

11 1 just asked and the one that I asked - -

12 A Yes.

13 Q You do. What -- what do --

14 A Well, what they're trying to say is

15 because everyone is doing better, we want to share

16 this benefit with the client. But they really are

17 different, because one is everybody -- the client

18 is doing better.

19 In the other case, everybody - - the

20 agency is doing better.

21 No. They are bizarre flipsides of the

22 same coin, though -- really bizarre.

BETA REPORTING
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1 It sounds like somebody really making

2 excuses for why they want to issue a credit.

3 Q Are you familiar with Response Dynamics,

4 Incorporated?

5 A Mm-hmm. Yes, I am.

6 Q How are you familiar with Response

7 Dynamics?

8 A I actually knew of and knew the

9 principals before they were Response Dynamics,

10 when they were working for Bruce Eberly and

11 Associates. And their original partner, Marilyn

12 Price - - who was one of the three original

13 founders of Response Dynamics -- Ihad known for

14 some time.

15 But I knew them originally as employees

16 of Bruce Eberly and was familiar with them because

17 we have inherited clients from them, and we have

18 also worked on clients at the same time that they

19 have.

20 Q Okay.

21 A -- where it has been exclusive.

22 Q Let met go back for just one minute.

BETA REPORTING
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1 You spoke earlier about being aware of a company

2 that had mailed to a list without copy approval

3 from the client.

4 A Mm-hrnm.

5 Q What company were you thinking of when

6 you said that?

7 A Response Dynamics. I have a client who

8 showed me a stack of documents of a variety of

9 actions Response Dynamics had taken without their

10 authorization.

* 11 Q And what client was that?

12 A It was Council for Inter-American

13 Security. It was a nonpolitical client, but it

14 was an issue that faced the client. In fact, the

15 Council went on to sue RDI.

01 16 Q Went on to sue?

17 A To sue them.

18 Q Okay. You said that they, Response

19 Dynamics, had taken a variety of actions without

20 the client's approval?

21 A Yes. They had --. 22 Q What?

BETA REPORTING
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A -- mailed without

had mailed after the client

particular mailing.

And so, in other

have had original copy appr

point they said. "Stop mail

letter."

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

:19

20

21

22

clien

signe

signe

taken

for t

were

copy approval, they

had disapproved a

words, the client

oval, and then at

ing that prospect

may

a

RDI continued to do it. And again, th

this was shared by the client, showing the

!ty of different pieces of paper and saying,

you believe that they're doing this?"

Also, in their arrangement, there were

t escrow authorizations that were not

d -- at least, the client said they hadn't

d them -- where they were for money to be

out of accounts.

Q Were they blank, or had someone signed

he client?

A This particular client said that there

occasions that they did not recoqnize the

signature.

(Pause)

BETA REPORTING
1-800-522-2382

is -

vari

"Can

114

(202) 638-2400 ( 703 ) 684 -2382



BETA REPORTING
1 -800 -522 -2382

1

2

3

4

5

6

7

8

9

10

12

13

14

15

16

17

18

19

20

21

22

(202) 638 -2400 ( 703) 684 -2382



CO0N F I D EN T IA L 16

coming away thinking, "My God, you know, they have

taken her to the cleaners."

0 Do you remember when that conversation

took place?

A When the debt was about a million

1.

2

3

4

5

6

8

9

10

1 1

12

13

14

15

16

17

18

19

20

21

22

million

A

Q

when tha

A

a million

(Pause)

Okay. You said, "When the debt was a

dollars.",

Mm- hmm.

Do you know exactly, in terms of time,

t was?

'89, 1 believe -- end of '88, '89.

(Pause)

QOkay.

(Pause)

Okay. You mentioned that Lilly Fedai

said that she didn't feel that she was really in

control of National Security - -

A I took --

BETA REPORTING
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dollars.

Q Okay.
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1 Q - - at that time?

2 A I took that to mean -- Ididn't ask her

3 for - - for a clarification. I took that to mean

4 that she was suffering from, like, being an

5 indentured servant --

6 Q Okay. So that -

7 A -- syndrome.

8 Q -- Response Dynamics was basically in

9 control of --

10 A Yeah.

11 (Pause)

12 Q Did you have an opinion regarding the

13 profitability of the -- of Response Dynamics'

14 relationship with the Republican Challengers

15 Committee?

16 A Can you tell me who the principals are,

17 so I can recognize that committee, because I don't

18 recognize it by that name.

19 Q Floyd Brown.

20 A And this is not Citizens - - or

21 Conservatives United -- Citizens United? This is

22 the other one?

BETA REPORTING
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1Then, no, I guess I am not familiar with

2 it.

3 (Wesche Deposition Exhibit No. 1

4 was marked for identification.)

5 BY MS. LIGON:

6 Q Ms. Stone, I'm handing you what has been

7 marked Exhibit No. 1.

8 A Mm-hmm.

9 Q Would you tell me what it is, please.

10 A It appears to be an agreement signed in

* 11 April of 1986 between Response Dynamics and blank.

12 MS. LIGON: Okay. Ms. Stone, would you

13 please carefully read this agreement.

14 And using this yellow highlighter, would

15 you identify each and every provision in that

CN16 agreement that's not usually and normally included

17 in agreements in the direct mail industry.

18 (Witness examined document)

19 THE WITNESS: If I might, before I go on

20 through this, I do want to call your attention to

21 Section 5(d), where it talks about "The Agency is

* 22 hereby irrevocably authorized to have Client list

BETA REPORTING
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1 rental income received pursuant -- I'

2 The way that that is stated there

3 obviously has provoked your line of questioning.

4 And there, if it is a true situation of it is the

5 client's list-rental agreement -- or list-rental

6 income, then you should ask to see the

7 authorizations by the client of copy approval for

8 the use of their list.

9 Because if it's the client's list-rental

10 income, it means they should have been getting

11 authorization -- you know, list authorization use

12 forms with copies of what copy would have been

13 mailed to the list if, in fact, it's income

14 they're receiving. And that's a normal

15 relationship with -- and that's a very usual

16 relationship with a list broker.

17 If they were not allowing the client to

18 have veto power over who used the list during that

19 time period, then I don't see how they're calling

20 it client-list income. That would be agency-list

21 income.

22 And find out who had to sign off --

BETA REPORTING
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1 Q -- starting from the top of the

2 contract, first identify what the provision is for

3 the record - -

4 A Mm-hmm.

5 Q - - and then explain how that provision

6 differs from what's usually and normally done in

7 the direct mail industry.

8 A Section 1, where it says, "The Agency is

9 hereby retained and appointed to represent

10 exclusively" -- first of all, the fact that it's

11 exclusive is not usual anymore -- "the Client in

12 carrying out its direct response fund raising

13 program - -"

14 Q Can you just slow down?

15 A I'm sorry.

16 (Pause)

17 Where did you lose me?

18 Q Probably at the beginning.

19 A Okay. "The Agency is hereby retained

20 and appointed to represent exclusively" -- and the

21 word "exclusively" because it is not usual anymore

22 to have exclusive arrangements, so the word

BETA REPORTING
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1 'exclusively" in Section 1 is - - it is, one,

2 unusual.

3 Then, later on in that sentence, going

4 to the term "and list rentals" - - so, it says

5 "carrying out its direct response fund raising

6 program and list rentals - "it is extremely

7 unusual.

8 1 don't think I've ever recalled any

9 client direct-response agency contract that has it

10 set out that way, because in the list-brokerage

11 industry, the broker is supposed to be separate

12 from the client. The rentals and all that are

13 separate from -- I'm sorry, are separate from the

14 agency.

15 Usually, contracts have a provision that

16 refers to the right of the agency to use the

17 broker of their choice. But the way it's set out

18 here, where it's the "fund-raising service (sic)

19 and the list rentals," is very unusual. 've

20 never seen it that way. And it does tend to join

21 the agency and broker a little closer than the

22 industry generally likes.

BETA REPORTING
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1 If you go down to Section 3, re (b) and

2 3(c), the only thing unusual there is almost all

3 the agreements I see specify that those

4 expenditures have to be in connection with

5 something approved in writing. So - -

6 Q Ms. Stone, before you continue, you

7 mentioned that you've seen a lot of contracts-

8 A Mm-hmm.

9 Q -- in the direct mail industry.

10 Approximately how many contracts have you seen?

* 11 A Probably contracts for 10 or 12 agencies

12 easily.

13 (Pause)

14 During our time period when we were

15 agency doctor, we'd see a lot of them. And also
NO

16 I've served as an expert witness in several cases

17 where I had to see them.

18 All right. Section 4(b), that's really

19 odd, the fact that they're receiving -- the agency

20 is receiving "25 percent of the costs for

21 solicitation by telephone.,,

.s 22 1 have never seen any telemarketing
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1 agreement, even when it a telemarketing agency

2 contracting with a client, that sets it out that

3 way. That's very odd.

4 In our industry, percentages are frowned

5 on anyway. That's not normal.

6 Q How is it normally done?

7 A It would be a set fee, or it could be a

8 commission that the list vendor - - or that the

9 telephone vendor pays the agency. It wouldn't be

10 25 percent either. If it 5 percent, that's high.

:11 But it usually would be a set fee, and

12 it would be something that the - - that the

13 telephone vendor pays the agency. It would be

T14 part of their normal cost, so the client couldn't

7) 15 get it cheaper by going directly to the

16 telemarketing vendor.

17 The vendor is compensating the agency

18 for having bought the business to them. All

19 right. It's sort of a finder's fee commission or

20 whatever.

21 Q Yes.. 22 A And that's a normal thing. Just like
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1 the list broker is compensated by the list owner,

2 not the list user. So, the person who owns the

3 list, is getting the majority of the net income

4 off the list rental, is the one that actually pays

5 the broker their commission. It's not the list

6 user.

7 And also in Section 4(b), where it goes

8 on to say, "It is agreed that costs include

9 charges for the telephone call vendor(s),

C111 10 telephone lines, and follow-ups by mailgram or

* 11 similar devices."

12 For them to receive a percentage for

- ~ 13 telephone lines and follow-up costs? Very odd.

14 I've never seen that. Extremely odd. I haven't

15 seen that in any of their previous contracts

01 16 either. I've seen their contracts before.

17 4(c) -- also unusual. I think I've seen

18 it once before, where "The Agency shall receive

19 compensation in sum of two dollars ($2.00) per

20 name for individually typed mailings to high

21 dollar donors (fifty dollar ($50.00) and up) --. 22 First of all, "1$50 and up" is not

BETA REPORTING
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1 considered that high dollar. Most people don't

2 consider it high dollar it's over a hundred. But

3 that would be one thing that's odd.

4 But having that high a fee per name - -

5 and it's not clear they get that in addition to

6 the $50 a thousand -- creative. That's very odd

7 -- very odd.

8 4(f) -- I have seen this in their

9 contracts before and only their contracts, where

10 their - - this is a penalty clause, where they have

11 to pay liquidated if they to try cancel the

12 contract prior to the expiration date. This is

13 part of the indentured servitude thing, buying

14 their way of freedom.

15 I believe I'm correct in saying they're

16 the only ones I've ever heard that have done this

17 -- 25,000 is actually less than I've seen in some

18 of their contracts. I've seen them charge clients

19 even more.

20 And you can see if they have had pay

21 this 25,000, that that's a disincentive for them

22 to ever try to terminate before the expiration

BETA REPORTING
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1 date. But that's unusual. That is an unusual

2 thing.

3 4(g) -- the fact that the agency would

4 be entitled to what amounts to a royalty in "the

5 sum of sixty-five per thousand pieces mailed,"

6 which the royalty concept is not unusual, where if

7 they've created a package and after the client

8 terminates they use the package agency created, it

9 is unusual to pay the agency a royalty.

10 It is extremely unusual -- I've never

11 seen it - where the royalty is greater than the

12 fee they would have charged while they were a

13 client -- or the fee that they would have been

14 charged while they were a client.

15 That's extremely unusual -- and also the

16 fact that the client would provide the agency the

17 names and addresses of any party conducting that

18 mailing, as well as a report on the quantity and

19 dates of said mailing. I guess in order to

20 guarantee their compensation, they would need

21 that, but --

22 5(a) -- you know, "shall render billings

BETA REPORTING
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and conditions are in terms of when they get the

income versus when the agency gets the income.

Is it only when the invoice goes over 30

days? it's -- it's just not -- it's not clear.

It's weird.

Q And then specifically the term

"authorized," rather than a direct --

A Right --

Q "shall."

A that they have to.

Q Yes.

A Now, it does tie it into "if such

invoices are over thirty (30) days."

But you're right, it doesn't say that

they have to or that it's automatic. It's sort of

at their discretion, which is so bizarre.

But I would want to see did that client

have the right to approve or disapprove the use of

their list, because the way it's set out here --

and I would also want to see if there is a

separate contract with any list broker that would

be handling that client's list that would further

C 0 N F I D E N T I A L 129
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1 specify what the client's rights and obligations

2 are pursuant to this, because it's -- it doesn't

3 look -- really look to me like it's the client's

4 -- it looks like it's the agency's.

5 Q Okay.

6 A 7(b) -- again, further indentured

7 servitude of the "one hundred fifty (150) day,"

8 having to do it 150 days before the date of

9 termination.

10 And "Upon receipt of notice of

11 termination, the Agency shall not commence any new

12 work, but it shall complete all mailings and place

13 all lists and advertising (sic) -- advertisements

14 previously approved."

15 But the client doesn't have any rights

16 themselves to the use of the list at this time.

17 Basically, it virtually makes it

18 impossible to terminate the contract because the

19 client -- unless they have independent income, I

20 don't see how they survive or where they get

21 income from, unless they have a whole bunch socked

22 away during that 150-day period.

BETA REPORTING
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I. Okay. So, how can you terminate

2 otherwise? 7(c) -- second section of it -- or

3 second part of it, beginning with "In the event

4 any such contract is nonassignable and consent to

5 assignment is refused or the Agency cannot obtain

6 a release from it obligations, the Agency shall

7 continue to perform and the Client shall meet it

8 obligations as though this Agreement has not been

9 terminated."

10 So, they have ability to set up a

11 scenario where the client can never terminate.

12 This is unbelievable. I put an exclamation point

13 next to it.

14 Q So, very unusual in the industry?

15 A Oh, yeah. Again, that's even beyond

16 indentured servitude. I think that's back to

17 slavery, full-fledged. 7(e) -- "In the event a

18 direct mail fund raising project and/or a package

19 originated by the Agency is delayed in mailing for

20 fifteen (15) days or more" -- going further, "it

21 is expressly agreed and understood that the

22 project and/or package can, at the option of the

BETA REPORTING
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1 Agency, be placed by the Agency with another party

2 without liability to the Client whatsoever."

3 But then it goes on to say that "the

4 Client shall be responsible - - for payment of any

5 contract obligations previously incurred" in

6 connection with that client (sic) - - to that

7 package.

8 So, first of all, it's inconsistent.

9 But second of all, the fact after 15 days they can

O, 10 give away a client's package -- well, if the

. 11 client's package is based on what the client is

12 doing - - how can they give it to somebody else if

r') 13 it's what the client is doing, unless what they're

14 saying is the clients do things that are so

15 indistinguishable, that they're doing the same

011 16 that everybody else is doing.

17 It's -- that's -- the fact that all

18 property "until final payment" has been made is

19 unusual, because usually the clients take

20 possession of property as they pay the invoices.

21 So, if order artwork "1X" is created and artwork. 22 11X" is paid for, that's the client's property.

BETA REPORTING
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1 Now, if it is part of a package that was

2 created and that package is used, the agency will

3 be owed the royalty. But as soon as the invoice

4 is paid, whatever they paid for should be the

5 property of the client.

6 Second section of 8, "The Client also

7 acknowledges the co-ownership" -- and I'm going to

8 skip words because they're not necessary -- "of

9 any and all list(s)" -- in fact, "The Client, its

10 officers -- representatives shall" never be able

.11 to -- the "never" is my word, but that's what

12 they're saying -- shall never be able to "rent,

13 exchange, donate, sell or otherwise provide any

14 list(s) created -- to any third-party for any

N015 reason whatsoever without prior written approval

16 of the Agency."

17 Prior to 1975, they could get away with

18 it. Since about '75 -- at the latest, '78-- this

19 has not been usual. I mean, this makes it the

20 agency's property, not the client's. I mean,

21 that's pretty amazing.. 2 And then further, "The Agency shall be

BETA REPORTING
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1 entitled to unlimited use of the same both during

2 the term of this Agreement and at all times

3 subsequent thereto without any payment of any

4 nature whatsoever by the" client (sic) -- or "by

5 the Agency to the Client-"

6 That flies in the face of the questions

7 you asked me. You know, they aren't obligated.

8 And, in fact, there it says it's without the

9 "payment of any nature whatsoever.,,

ON 10 So, how can you issue credits based on

11 list-rental income when you've stated quite

12 clearly that it's without the "payment of any

13 nature whatsoever".)

14 This section also seems to negate that

15 there can be any kind of client list-rental

16 income. There is only agency list-rental income.

17 And this clearly spells out there is no client

18 list-rental income, it's all the agency's, because

19 the client has no right.

20 So, I would say when you check, you'll

21 find out the client never did get to sign off on

22 who could use and who can't, because this

BETA REPORTING
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1 high dollar name, no. And the compensation for

2 liquidated damages, no. And the royalty exceeding

3 the original creativity fee, no. Those are not

4 normal.

5 Q okay.

6 A First time I've every seen.

7 Q Now, if the company were to, in 1989,

8 amend this contract to reduce the compensation of

9 $50 per 1,000 fund-raising packages --

10 A Mm-hmm.

11 Q -_ to $35 per 1,000 fund-raising

12 packages, would that be a usual, normal charge in

13 this scheme of this contract in 1989?

14 A In the middle of the contract, no, that

15 would not be, not when you have a specific term

16 set out.

17 Something - - if they decided to

18 terminate and renegotiate a contract, that's a

19 whole different can of worms.

20 But I have never seen anybody

21 voluntarily -- now, I have, on a few occasions,

22 seen, on a specific project, but it's under

BETA EPORTING
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contract, so it's nonexclusive, where the client

has more rights, where, in order to get the

client's approval on a large mailing, I have seen,

on a few occasions, where the client has

negotiated a separate fee on a -- even a political

issue kind of client -- separate fee for that

project.

client ' s

contract

recently

midterm,

And that was in order to gain the

approval. And that was amended to the

specific for that project.

And I have seen something like that as

as within the last two years.

But in terms of amending a contract

when you've got a term agreement, having
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an agency and a client voluntarily do that, I've

never seen that happen without the contract being

terminated and renegotiated.

Q Okay. Ms. Stone, can you focus on

provision 5(c) --

A Mm-hmm.

Q -- and specifically the -- I guess it's

the second sentence, that begins "The Escrowee

(703) 684-2382(202) 638-2400
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1 shall tabulate all returns --"

2 A "Deposit all funds in an Escrow Fund,

3 and shall disburse said returns to the direct mail

4 suppliers for all bills outstanding prior to the

5 transfer of funds to the Client."

6 Q I wonder if that provision reflects the

7 way that your escrowee pays things for your

8 company and the third-party vendors and the

9 client?

10 A The escrow -- our escrowee doesn't

11 actually tabulate the returns. They are in charge

12 of overseeing the tabulation and the deposit.

13 They're responsible for the depositing.

14 (Pause)

15 It wouldn't be said that way, per se,

16 because although they do say later on

17 "Disbursements from the Escrow Fund shall be upon

18 the signature of the Escrowee. Authorizations

19 shall be presented under the joint signatures of

20 the Agency and the Client to the Escrowee, along

21 with the invoices," what concerns me there is

22 generally, A, there is a separate agreement with

BETA REPORTING
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1 an escrow agent that spells out the terms very

2 specifically, and, B, the escrow agent cannot

3 disburse without having the written authorization.

4 The way this paragraph is written,

5 conceivably the escrow agent could act without

6 written authorization, because it doesn't appear

7 to me to make it binding.

8 It says, "Authorizations shall be

9 presented -- along with the invoices," but it

0k, 10 doesn't -- it makes it look like they can get away

11 without doing it, or they can get away with doing

12 it before. At least that's my reading.

13 So, that is a little odd. I didn't --

14 it's a little odd, but it's -- it's close to.

15 Q Okay. Again, in provision 5(c), in that

ON 16 second sentence, would you read the term "direct

17 mail suppliers" to include Response Dynamics in

18 that sentence?

19 A Yes.

20 Q Okay.

21 (Pause)

22 A Although -- well, from a legal

BETA REPORTING
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1 standpoint, they always designate themselves as

2 the agency and all other forms of compensation and

3 procedure, they are spelled out with the agency.

4 So, actually, technically, it should

5 have been spelled out.

6 I normally think of the agency as one of

7 the direct mail suppliers. But the way it's laid

8 out in this contract, that may not be the case.
LJ-)

r-9 (Wesche Deposition Exhibit No. 2

CY\ 10 was marked for identification.)

L i1 BY MS. LIGON:

12 Q Ms. Stone, I'm now handing you what has

13 been marked as Exhibit No. 2.

14 Would you tell me what that is, please.

15 A This is "Ethical Business Practice

C\ 16 Guidelines" from the Direct Marketing Institute

17 (sic) - - Direct Marketing Association.

18 Q Are you aware of any provisions of those

19 guidelines that Response Dynamics has violated?

20 A Of this particular set of guidelines,

21 I'd have to go through it line by line.. 22 There is another organization called

BETA REPORTING
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"Photographs, illustrations, artwork, and the

situations they represent should be accurate

portrayals and current reproductions of the

produces, services, or other subjects in all

particulars."

David Kunko (phonetic), who is one of

the principals of RDI, had bragged, on several

occasions, how a picture used in some fund-raising

they did for Polish Relief for one of their

charities was a picture of his daughter taken in a

basement, at his house.

Q Well, when did that conversation take

place?

A When was he saying stuff? I would have

to say probably mid-'80s. It was a while ago.

Q Was anybody else present at --

A Well, I don't -- I don't remember if --

I can't recall any individuals, but I remember

thinking, "I cannot believe this man is saying

this stuff."

Q Okay. Now, with respect to the DRFCO

violations that you were aware that Response

142

( 703 ) 684 -2382(202) 638-2400



CO0N FI D2N T I AL 143

1. Dynamics committed, what specific violations are

2 you referring to?

3 A The artwork. Also, also the honesty

4 behind the clear, honest, and complete nature of

5 what they're saying about the project, what the

6 money is going to be used for - -

7 Q Okay.

8 A - - and also the treatment of the

9 clients. There were some provisions on -- on

10 contracts that I believe they violate in terms of

11 -- terminating.

12 Q Okay. Ms. Stone, what criteria do you

13 use to judge whether a contract has been a

14 success?

15 A A, the client is happy. B, there is not

16 a huge debt at the end of any particular program,

17 that the client has received a good deal of net

18 money for program.

19 Q And what would you consider a huge debt?

20 A You know, if I have a client that has

21 anything over a $25,000 or $50,000 debt, I start

22 to become real concerned.

BETA REPORTING
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1 Q Okay. Ms. Stone, you're entitled to

2 read and sign the transcript when it's completed.

3 You can, at this time, waive your rights to review

4 and sign the transcript if you so desire.

5 Would you - -

6 A I think I would probably like to look at

7 it, only from the standpoint of just a few figures

8 in the beginning on a number of clients. And I'll

9 go back and count - -

10 Q Okay.

11 A -- and be able to be accurate on that.

12 MS. LIGON: Ms. Stone, I'm reserving the

13 right to recall you as a witness if, after

14 reviewing the record, it is determined that your

15 testimony is further needed.

16 We are now adjourned.

17 (Whereupon, at 3:51 p.m., the

18 deposition of ANN E. STONE WESCHE

19 was adjourned.)

20* * * * *

21

22
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1 PROCEEDINGS

2 Whereupon,

3 ROGER M. CRAVER

4 was called as a witness and, having been first

5 duly sworn, was examined and testified as follows:

6 EXAMINATION BY COUNSEL FOR FEC

7 BY MS. LIGON:

Q Okay.

9 My name is Tracey Ligon, and I'm here

10 today representing the Federal Election Commission

11 along with Anne Weissenborn.

12 This deposition is being taken pursuant

13 to a subpoena which was issued in connection with

14 the matter designated MUR 3638.

15 Please treat this proceeding as if you

16 were in a court of law and remember that you're

17 under oath. Please also remember that pursuant to

18 Section 437G of Title II of the United States

19 Code, the confidentiality of this matter must be

20 maintained until the Commission closes the matter.

21 I'll be asking you questions regarding

22 an investigation that's being conducted pursuant

BETA REPORTING
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1 to the Federal Election Campaign Act of 1971 as

2 amended. If I ask you a question and you don't

3 understand the question I've asked, please just

4 let me know, and I'll rephrase it. If you don't

5 hear the question, please let me know, and I'll

6 repeat it.

7 If at any time you realize that you've

8 made a response that's incomplete or inaccurate,

9 please just let me know that, and I'll give you an

10 opportunity to modify your response.

11 Please keep in mind that the court

12 reporter can only take down words, so please

13 respond verbally-

14 A Right.

15 Q - - as opposed to nodding or anything of

16 that nature, and if you need to take a break for

17 any reason, just let me know, and as soon as I'm

18 finished with my line of questioning, we'll break.

19 A Okay.

20 Q Okay? Okay.

21 Would you state your full name and

22 address for the record. Go ahead.

BETA RSPORTING
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A Roger Moore Craver, C-r-a-v-e-r, 300

North Washington Street, Falls Church, Virginia

22046.

Q What is your Social Security number?

A

Craver, are you

separated.

married?

Q

represe

A

Q

A

0

deposed

A

Q

A

of the

Q

this pr

A

0

n

Okay.

ted her

No, I

Have

Yes.

Okay.

For the record, are

e today by counsel?

am not.

you ever been deposed

you

before?

And when were you previously

I'm not certain. 1989, '90.

Okay. In what case were you deposed?

The Federal Elections Commission matter

National Organization for Women.

So then you're pretty familiar with how

ocess will go?

Yes.

Did you discuss the fact that you wei-e

BETA REPORTING
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I'm

20
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22
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subpoenaed for this deposition with anyone?

A

Q

No.

Okay.

Mr. Craver, what is your occupation?
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A I am the chairman of Craver, Matthews

Smith & Company, a direct mail fund-raising fir

in Falls Church, Virginia.

Q And how long have you been in busines

A Twenty-one years.

Q Where did you work before you started

Craver, Matthews?

A Common Cause.

Q Okay. What was your position or titi

at Common Cause?

A I was the director of membership and

fund raising.

Q And how long did you work there?

A I worked there from the founding day

till 1972, in April.

Q When was the founding day?

A It was July of 1969.

Q Okay. Would you please describe your

0

(703) 684-2382(202) 638 -2400
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1 educational background?

2 A I have a high school degree from

3 Gettysburg High School, a college degree from

4 Dickinson College in Carlisle, Pennsylvania, and a

5 J.D. degree from George Washington University

6 National Law Center.

7 Q Okay.

8 Mr. Craver, what type of services does

9 Craver, Matthews, Smith & Company provide?

10 A We raise money and build membership for

* 11 progressive public interest organizations, for

12 political candidates, and for charitable

13 organizations.

14 0 What is the name of the industry in

15which you work?

ON 16 A It's called the -- generally called the

17 direct marketing industry or the direct mail

18 fund-raising industry.

19 Q Okay. How many employees does Craver,

20 Matthews, Smith & Company have?

21 A Sixty-seven.. 22 Q Approximately how many clients has your

BETA REPORTING
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company, Craver, Matthews, Smith & Company,

provided direct mail services for over the years?

A In excess of 150.

Q Okay. And about what percent of that

total number would be political clients?

A From the period 1975 -- correction.

1978 -- I'm sorry. Excuse me. Wrong. From the

period 1975 through 1990, 35 to 40 percent of our

business was political. From the period 1990 to

present, less than 5 percent of our business is

political.

Q And about how many clients do you

currently have? The company?

A We currently have ten clients.

QOkay.

Mr. Craver, would you please describe

step by step the process that your company goes

through in providing services from the time a

prospective client walks in?

And assume for the purposes of the

question that the client is a political client

interested in direct mail services.

( 703) 684 -2382(202) 638-2400
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1 A Yes.

2 The first step is to determine the

3 client's stand on the issues. The firm will only

4 work for those candidates whose stand on issues we

5 are concerned with, matches our stand. Once we

6 understand that, we then begin to understand the

7 financial demands that the - - that the campaign

8 will have. How much money needs to be raised over

9 what period of time.

10 We then meet among ourselves and decide

* 11 whether the - - the campaign should become a

12 client, and, if so, how we can meet those goals.

13 We then reduce that to a proposal, which contains

14 the key elements of the creative approach. How we

15 would position the candidate or the campaign; what

16 audiences, markets we would go to; how we project

17 the returns will come in, in terms of acquiring

18 new donors to the campaign; how we project the

19 returns will come in, in terms of repeat

20 contributions from those new donors over the

21 period of the campaign.. 22 That set of projections then is part of

BETA REPORTINFG
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Do most of your clients come in with

mailing lists already, or does your company

develop mailing lists?

A There are two types of - - of political

clients in our business. One is a candidate who

has never raised money by direct mail before or

BETA REPORTING
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the proposal which we give to the campaign. The

proposal also contains the contractual - - the key

contractual elements. The pricing, the timing,

the rights of both parties, the -- the termination

steps that would be taken. Notice, that sort of

thing. And once the proposal is agreed to by the

potential client, it is then reduced into a formal

contract, signed, and work begins.

Q Okay.

Is the process pretty much the same as

you described with respect to political

committees?

A Yes.

Q Okay.

A Yes.

Q Okay.

(202) 638 -2400 (703) 684-2382
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1. who does not have a donor list of any type,

2 whether from direct mail or any other means.

3 And second - - the second type are those

4 candidates or campaigns or political committees

5 who have mailing lists and are starting a second

6 or third or subsequent campaign and have the - -

7 the names of donors to begin with.

8 The company maintains some names of its

9 own for - - which we use to help start new

10 campaigns or new causes. It's not limited to

11 political committees or political campaigns, but,

12 by and large, the -- if a candidate or a campaign

13 does not have a mailing list, we will have to rent

14 names on the open market, and -- or exchange names

15 on a futures basis, meaning that when the campaign

16 has some names to pay back, they will pay back

17 whoever is - - whatever other organization is

18 exchanging those - - those names.

19 So there are a variety of ways of

20 acquiring names to send mail to, and the - - the

21 three basic ones are the - - the direct mail fund

22 raiser puts up some of the -- some of their names

BETA REPORTING
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2 on the open market and, third, t

3 exchanged with other political c

4 causes or publications, whoever

5 lists that are suitable for that

6 Q So when you're talkinc

7 exchange, then the names that yc

8 has would be exchanged with the

9 other entity?

10 A It might work that wal

11 rent the -- the names to the --

12 but some way -- sometimes there

13 three-way exchange, meaning Cra,

14 Smith puts up the names with an4

15 behalf of the candidate with an(

16 gets those names from the candii

17 enough names. The committee or

18 us back in -- in those names.

19 But, normally, we do

20 transaction, as a financial tra:

21 -- the practice of three-way ex,

22 rare.
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Q Okay.

Is there a certain point when you would

call a list, a prospect list, a house list, and,

if so, could you describe when?

A Yes. There's a very definite

difference. A prospect list is a list of people

who have demonstrated by their past buying or

giving or reading habits an affinity, a likely

affinity for the political committee's or

campaign's point of view, but have not made any

contributions to the campaign.

A house list is a list of people who

have made contributions to that candidate, that

campaign or that political committee.

Q Okay. What aspects of the process of

providing direct mail services does your company

do in-house?

A We do the strategy. We do the creative.

We do the -- the picking of the -- of the mailing

lists. We supervise the production of the

printing and mailing that is done by other firms,

but we oversee it. Bid it, competitively bid it,

I)

Sr

7,
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1 award the bids, monitor the performance to make

2 certain that our client is getting what we

3 bargained for on their behalf. Analyze the

4 results.

5 We do not handle the money, but analyze

6 the results of the incoming mail, make

7 recommendations for continuing the process once

8 those results have been - - have been analyzed.

9 Q So does your company function as an

C11 10 agent for the client?

* 11 A Yes.

12 Q Okay. And is it usual practice in the

13 industry for companies to enter into agency

14 contracts with their clients?

15 A Yes, it is.

CN 16 Q Okay. Does your company require up

17 front payments?

18 A Depends on the - - on the political

19 committee or the candidate or the campaign. As a

20 general rule in politics, the -- the process is

21 far more risky than it is with established

.22 nonprofit organizations or commercial businesses,

BETA REPORTING
(202) 638-2400 1-800-522-2382 (703) 684-2382



* 15

1 and therefore the practice normally requires

2 either up front payment or a very, very narrow,

3 tight credit extension for 30 days. Sometimes as

4 much as 60 days if the - - if the people involved

5 in the campaign are known to us and have -- have a

6 history of - - of performing on their - on their

7 word.

8 But, as a general rule, it -- the

9 extension of credit is pretty carefully watched

01 10 and narrowed. It's -- because campaigns go out of

* 11 business usually, and often at the end of an

12 election cycle they're gone, or at least dormant

13 for several years, and so it's -- it's pretty --

14 it's pretty risky.

15 Q Now, just speaking with respect to

16 political committees - -

17 A Sure.

18 Q - - aside from just an overall extension

19 of credit for mailings and so forth, are there any

20 up front payments that you absolutely require from

21 political committees?.

* 22 A Not absolutely. The normal up front

BSTA REPORTING
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1 payments are postage, and if mailing list owners

2 require advance payment, then the client makes

3 those advance payments.

4 Q How are the billings of the third-party

5 vendors handled? Like, who do they send invoices

6 to? How does that work?

7 A There are two procedures we follow

8 depending on the client's wishes. The -- the --

\0
9 the process works like this. There is a --

10 basically a purchase order, equivalent of a

* 11 purchase order, issued after we competitively bid

12 the - - the printing or mail-house work.

13 The bid is let in a form of a purchase

Nr 14 order, or what we call an authorization to

15 proceed, which the client signs off on.
'-C

Ch 16 When the bill comes in, it comes in to

17 us. We check the bill and approve it for payment

18 if it meets the specifications of the purchase

19 order and pass it on to the campaign for payment.

20 A second way that is done is that the

21 campaign puts on deposit with us in a production. 22 account, a sum of money, which we then use to pay

BETA REPORTING
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1 the invoices that come in from the - - from the

2 vendors. The invoices are in the client's name.

3 They are the -- the -- they're the client's

4 responsibility. We serve as the -- as the agent.

5 We charge no agency markup on that. It's -- it is

6 the price that the vendor charges.

7 Q How are the returns from direct mail

8 solicitations processed?
r11

1r9 A They go to what is called a lock box,

01 10 and a lock box is a post office box usually where

* 11 the mail is picked up and taken to a cashiering

12 service, where it is opened, the money is counted

P0 13 and deposited, and the - - the results - - the

14 tallies are then sent to us, the data, so that we

15 can analyze the results. A deposit is made each

01 16 day.

17 Some campaigns have their own cashiering

18 operations, in which case the mail goes to them.

19 The checks are deposited by them, and we get the

20 data to analyze.

21 Q Is that different from an escrow agent?. 22 What you're describing?

BETA EPORTING
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A Yes.

An escrow agent is somewhat different in

that the money is deposited into an escrow

account. The bills are then paid for out of that

escrow account, and net proceeds, the proceeds

after all expenses have been paid, are released to

the -- to the client. That is a -- that is a

fairly common practice in political campaigns.

We do not -- we do not do it, but --

it's simply our practice not to do it. It is a

fairly common practice.

Q A bank oversees the lock box?

A Not necessarily. It could be the

cashiering operation that's under contract to do

it. It could be a bank. It could be the campaign

itself. Generally the term relates to a secure

area that mail can be received and processed.

Q Okay.

Who determines the order of payments?

Like among your company, the third-party vendors,

and then the client? Who determines who gets paid

first?

C)

(703) 684-2382(202) 638-2400
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1 A Normally that's done -- that's done

2 contractually. If it isn't done contractually,

3 the agency will decide from the money available

4 the priority for paying, and in political

5 campaigns it's -- it's partly the squeakiest

6 wheel. It's partly who needs to be paid in order

7 to get the next wave of - - of mail out the door.

8 Q Where does your company usually fall in

9 the order of payments? Is there a usual place

10 that the agency falls like - -

*ii 1 A We fall last.

12 Q And why is that normally the case?

13 A Because the suppliers we use routinely

14 for the best prices for our clients, need to be

15 paid. It's in our interests to keep our suppliers

CY1 16 paid as promptly as possible, because their prices

17 are lower, and it is also far better relationships

18 with our suppliers for them to know that we will

19 work to see that they're paid before we are paid.

20 It breeds more trust in a campaign

21 situation where things have to be done quickly.

.22 That trust is -- is very important,

BETA REPORTING
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1 because you're asking people to work all night.

2 You're asking people to work on weekends, and to

3 - - to put a different priority on that is to

4 undermine that.

5 Q You're referring to campaigns. Is there

6 any difference when you're dealing with political

7 committees?

8 A No. No. The -- the principal

9 difference from a creditor standpoint between a

10 political committee, provided it's a longstanding

11 political committee, and a campaign, is the

12 political committee has a more institutional

13 dimension, so that in -- if it hits some rough

14 water in one year, chances are it will recover and

15 be a good - - a good paying client in another year,

16 so that the suppliers and agencies both tend to

17 take a long view of political committees that they

18 don't take of campaigns.

19 Campaigns normally are two years, 18

20 months in duration, and are - - are over. Whereas

21 a political committee tends to go on year after

22 year after year. So, depending on the size,

BETA REPORTING
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1. recent invoices, or is there a - -

2 A I don't know that there's a general

3 rule. Our practice is to pay the older invoices

4 first, unless there was something in the current

5 situation that requires payment in order to

6 proceed with the work of the campaign.

7 Mailing lists would be a good example.

8 If you can't get a mailing list, you can't

9 proceed, so the list owners tend to be paid right

10 after the post office. The post office, of

11 course, does not extend credit, so they get paid

12 first.

13 Q Okay.

14 Does your company have a standard

15 contract?

16 A Yes, it does.

17 Q Okay.

18 MS. LIGON: I'd like to have this

19 marked.

20 (Craver Deposition Exhibit No. 1

21 was marked for identification.)

22 (Discussion off the record)

BETA REPORTING
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BY MS. LaIGON:

Q Okay.

Mr. Craver, I'm handing you what has

been marked Exhibit No. 1. Would you tell me what

it is, please?

A This is a standard contract of Craver,

Matthews, Smith & Company.

Q Do the handwritten stars in the margin

beside certain provisions, indicate that those

provisions are not usually and normally included

in contracts in the direct mail industry?

A They are not standard in political fund

raising.

Q Okay. And did you place those stars in

the margin?

A Yes, I did.

Q Would you please explain how each star

provision differs from the usual and normal

practices in the direct mail industry, please?

A In the provision to provide

end-of-mail-period reports, which analyze and

evaluate the productivity of the mailings as well

(703) 684-2382(202) 638-2400
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1 as the functional allocation of program costs,

2 that - - the detailed reporting of the way in which

3 direct mail programs work for political campaigns

4 and committees is generally not -- not done.

5 It is a far more generalized way of

6 dealing with it, partly because the process is

7 considered by some contractors as proprietary

8 information. Partly because it simply is an extra

9 level of work that many don't want to engage in.

10 The provision that indicates that all

11 printing, computer personalization, mail house and

12 other related production services for which CMS is

13 responsible will be managed by CMS and

14 competitively bid by a third-party production firm

15 chosen by CMS to provide production services.

16 CMS and the production firm will strive

17 to obtain the lowest reasonable cost by purchasing

18 in large volume for its clients' combined needs.

19 With reasonable allowance for differences in

20 delivery deadlines and work quality, the lowest

21 bidder will be recommended.

22 All such work will be contracted by the

BETA REPORTING
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1. production t3rm only upon recei]

2 authorization signed by the clii

3 production firm will send an iti

4 each mail directly to the clien,

5 This provision is not

6 political fund raising where thi

7 the source and the allocation o

8 use of competitive bidding in a
U-)

9 function as this is not general

10 in the political part of the --

* 11 and the direct billing to clien

12 normally not done.

13 Q Okay.

14 A The provision that al

15 information generated as a resu

16 mail program contemplated by th

17 be the property of the client.

18 have the exclusive right to sel

19 names identified as those of th

20 All data relating to

21 these packages and the performa

. 22 fund-raising program as a whole

BETA REPORTING
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1 exclusively. CMS shall not release the data in

2 part or in whole without the expressed consent of

3 the -- of the client.

4 In political fund raising there are a

variety of agreements on the ownership of data and

6 names. Most agreements provide for shared

7 ownership. Some provide for ownership by the

8 contractor. The -- the protection of data and the

9 -- and its use solely by the client is more rare

10 than common in the political direct mail business.

1 iQ Okay.

12 So co-ownership, then, of the mailing

13 list by the agency and the client is not usual in

14 a direct mail industry?

15 A No. The co-ownership is -- is -- is not

16 unusual -- I don't know whether it's usual. It's

17 not unusual.

18 Q Okay.

19 A What is -- what is unusual is not making

20 any claim on -- on the data. Most contractors

21 want some claim on the data, and this -- this

. 22 particular contract, or our standard contract,

BETA REPORTING
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does not make a claim on that. That's what makes

it different, but it is not uncommon in the

industry to want part ownership or at least use of

the data.

Q Okay.

A The provision that the client is

responsible for the receipt and secure handling of

the dues and contributions resulting from the

services provided by CMS.

This responsibility includes assuring

that donations are accurately recorded and they

are deposited to the client's bank account in a

timely fashion. The client understands this

contract with CMS does not in any way oblige the

client to employ cashiering and management

services. The client also understands that CMS

has a financial interest in cashiering and

management services.

This provision is different than the

standard practices for two reasons. One, in

political campaigns the -- the contractor almost

inevitably has some control of the proceeds as a

IUA813TN
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1 matter of protecting creditors' rights. We do not

2 do that.

3 And, secondly, this discloses our

4 ownership in any part of the production or money

5 handling process, and, sadly, it is common that

6 ownership or interest in part of the production

7 chain is not -- is not disclosed often. So that

8 makes this exception.

9 Q okay.

10 A To the provision on page 9 that the

11 agreement may be terminated by either party with

12 60 days written notice. The client shall,

13 however, continue to be responsible for the

14 appropriate costs associated with all the work and

15 activities of CMS performed on its behalf through

16 the effective date of termination.

17 The -- the short-term nature of the

18 notice for termination and a termination itself is

19 unusual.

20 Generally, in political fund raising,

21 the contracts are for fixed terms. Often fairly

22 onerous terms. That, if it is terminated, the

BETA REPORTING
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1 list reverts to tne contractor.

2 terminated, there are certain f

3 The -- the concept of terminati:

4 paid only for this -- for the s,

5 the point of termination is --

6 typical.

7 Q So, usually direct ma

8 include some provision for the

9 contract, and usually what is -

10 A Usually it's a fixed

1i the entire term of the campaign

12 an 18-month term. It may have

13 example, if any of the copy cre,

14 of the campaign is -- is used b-

15 the contract is -- is ended, th,

16 a -- a certain fee or commissio

17 that copy.

18 If the names acquired

19 contract are used, the agency g,

20 that -- of that money. There n,

21 campaigns is a -- a sort of aft,

22 these contracts.
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Q

political

A

Q

terminati

A

Q

A

Sometimes

Otherwise

term.

Q

A

that contract.

Q Thank you. Mr. Craver, when you were

describing the provisions in the contract, you

used a term "contractor," and I just wanted to be

clear that -- is a contractor the same thing as

the agency?

A By contractor I was drawing a synonym

with agency, yes.

BETA REPORTING
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And is that the same with respect to

committees?

Generally.

Okay.

And you're saying that the short 60-day

on period --

Is unusual.

Is unusual? What is usual?

What is usual is 120 days, 90 days.

it goes for a year with written notice.

it extends automatically for another

Okay.

Those are all the asterisked portions of

(202) 638 -2400 (703) 684 -2302
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1 Q Mr. Craver, how does your contract

2 provide for the agency compensation? Is it a per

3 piece, or is it a retainer, or how is it provided

4 for?

5 A The usual way is a fee that is -- that

6 we base on time. The client is not charged by

7 time, but we estimate how much time, what type of

8 personnel it will take us to perform the service,

9 and then we quote a monthly fee to do that.

10 A second way that it - - it is done that

* 11 we do it is to do a combination of monthly

12 retainer plus a management fee of so much per

13 thousand pieces of mail, mailed up to a certain

14 point where we have recovered our costs, and then

15 we begin reducing that -- that fee. The practices

0% 16 in the industry also include charging a per-piece

17 fee in the absence of any other fees.

18 I don't know whether there is any

19 contingent fee arrangement, such as a percentage

20 of the money -- of the money raised. That,

21 generally, in the fund-raising industry is. 22 considered an unethical practice, and I don't -- I

BETA REPORTING
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1 don't know whether it exists in -- I've never seen

2 it in recent contracts in political fund raising,

3 but I don't know that for certain.

4 Q And what do the fees of your company

5 cover?

6 A The fees -- the fees of the company

7 cover the personnel who manage the account. That

8 is, the people who set the schedule, who oversee

CNJ
9 the -- the subcontractors, who coordinate the work

10 inside the company and between the company and the

11 client.

12 It involves the fees for creative -- for

13 the preparation of letters, brochures, mailing

14 packages, and it involves out-of-pocket expenses

,7) 15 such as long distance telephone, travel, printing

16 if there is any printing that's not direct

17 mail-type of printing.

18 All other out-of-pocket expenses such as

19 mailing lists, printing are -- are --- are

20 contracted for in the client's name, and the

21 client pays them.

22 Q Is profit built into your fees?

BETA REPORTING
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1 A Yes. Yes.

2 Q okay.-

3 How does your company calculate its

4 profit? Is it a certain fixed amount that's

5 included into the fees, or - -

6 A I wish we were that rational. We

7 calculate it - - we try to calculate it based on

8 the amount of time and costs that we're going to

9 put into it and then add 15 to 20 percent on top

10 of that.

11i The difficulty with political work is

12 that you -- you can't predict time very easily,

13 because you can't predict the events surrounding

14 politics, so that, often the profit margin

15 vanishes, because it takes more time. Sometimes

0% 16 it's more profitable because it took less time

17 than the normal political effort took and,

18 therefore, it's -- it's better.

19 Q okay.

20 Is it usual in the industry for direct

21 mail companies to have profit built into their

.22 fees?
BETA REPORTING
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1 A Yes.

2 Q And is the way that your company

3 calculates its fees with a certain amount for the

4 cost and then 15 to 20 percent over that, I think

5 you said. Is that pretty usual in the direct mail

6 industry?

7 A I -- I don't know how others price -- do

8 their calculations.

9 Q In the direct mail industry how do you

10 determine when there has been a loss? Do you do

11 it on a per-mailing basis? Or do you look at the

12 total contract after the conclusion and then

13 determine whether it has been a loss?

14 A You do it both ways. There is -- for

15 agencies who are putting up money to do the

16 printing and the - - the postage and everything

17 else, the loss -- the loss is evident. Mailing by

18 mailing. Either the mailing made money or it

19 didn't make money, and the agency recovered its

20 costs or it didn't recover its costs.

21 For agencies that work only on fees,

22 it's a little more difficult to tell until the end

BETA REPORTING
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1 of the campaign.

2 Did we put so much effort into this that

3 we neglected other clients or shorted the

4 development of new business for the future? what

5 were the opportunity costs? What were our

6 out-of-pocket costs in terms of the amount of

7 personnel we had to - - had to put into this? Did

8 we so underestimate this that it turned out to be

9 costing?

ON 10 So there are both personnel costs arnd

* 11 very - - in some cases, quite substantial

12 out-of-pocket costs if the agency is front-ending

13 the mailing program itself.

14 Q And if an agency is front-ending the

15 mailing program, what all is considered income to

al 16 the company? Would that include the money that

17 they received in terms of the returns of the

18 solicitations? Money perhaps from list rental

19 income? What all might that include?

20 A The proceeds from a direct mail program

21 for a company that - - that puts the money in up. 22 front and pays all the costs would be whatever

BETA REPORTING
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1 markup they put on the process of extending

2 credit. If, for example, a mailing cost $500 for

3 a thousand pieces to send out, in terms of actual

4 cost, the agency might charge $600. Therefore,

5 the $100 would be income to the agency.

6 If the - - if the contract provides for

7 the ownership or the use of the - - of the mailing

8 lists for rental purposes, then the rent income

9 from that mailing list would be income to the - -

C1 10 to the agency.

11 If the contract permits the - - the

12 agency to use data from the campaign and it can

13 use that data to enhance its other mailing lists

14 or enhance its other work, that is - - that is

15 income to the -- to the company.

16 Q For companies that have co-owners and

17 get all the money that you just described from

18 rental of the mailing lists and the other things

19 that you just described, do they normally

20 calculate the fact that they're going to receive

21 this money in setting their profit margins? Do

C 22 you know?
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1 A They should. They should. We - -

2 Historically, Craver, Matthews, Smith
3 has co-owned mailing lists not of political

4 committees, but of campaigns; and when we do that,

5 that is calculated as part of our fee. Often it
6 is the only fee we can get, the -- basically the

7 residual benefit of a campaign is its mailing

8 list; and that is the way a company like ours

9 sometimes has to be paid. Doesn't --

10 There's no income during the course of
11 the campaign, so we take it later in the form of

12 the mailing list rental, and that's -- that's

13 calculated in up front.

14Q And is that usually done in the direct

15 mail industry?

16 A Yes. I think it's -- I think it's more
17 usual than unusual. It's -- particularly where

18 political campaigns are concerned. Where

19 political committees are concerned, it is more

20 unusual to -- for an agency to have access to that
21 data and be able to use it for its own purposes,

22 and within that definition of political committee,
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1 the older and more established and larger a

2 political committee is, the more unusual it would

3 be for a contractor to have a benefit of that.

4 For example, the - - the Republican

5 National Committee or the Democratic National

6 Committees are - - are long established, large,

7 direct mail programs. It would be highly unusual

8 if the contractors had - - had a beneficial

9 interest in the mailing lists of something like

10 that.

11 on the other hand, an ad hoc political

12 committee that was set up for, oh, let's say the

13 committee against or for NAFTA, that would be less

14 unusual to have an interest in that mailing list,

15 because it is a more risky propositiqn for the - -

16 for the contractor.

17 So the more - - I think the general rule

18 is, the more established the politic 1 committee,

19 the less general or less usual it wot ld be for a

20 contractor to have a beneficial inte 1est in those

21 mailing lists.

22 Q Okay.

BETA REPORTING
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1 And would it be appropriate for me to

2 characterize a beneficial interest in the mailing

3 list as co-ownership of the mailing list?

4 A Sure. That's one. Sure.

5 Q Okay. What does co-owning a mailing

6 list entitle a company to do with the list?

7 A Depends on the terms of -- of the

8 ownership or the -- or the tenancy -- I don't know

9 whether it's ownership or joint tenancy or what

10 exactly the legal definition would be of the

* 11 property terms; but it would enable -- it

12 generally enables the contractor or the agency to

13 use the mailing list as though it were its own for

14 rental and exchange purposes.

15 Sometimes the agreement is that it will

16 use it independent but in a nonconflicting way

17 with the political committee's or the campaign's

18 interest in it, so they might divide the market.

19 Let's say the political committee or

20 campaign wanted to have the market -- the

21 political market for its rentals. The agency

. 22 might take the advocacy market or the publications
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market for its rentals.

But, fundamentally, the purpose is to

generate income from that property so that the --

the -- the goal is to make it as usable as

possible from the agency standpoint.

Q Does a company's co-ownership of a

client's list

right to rent

list's rental

A Not

case, at leas

will be used,

situations, I

fact -- that

with it what

automatically give the company the

the list and receive all of the

income?

automatically. It should -- in our

t, we specify how it will be -- it

but in -- in many ownership

would imagine -- I don't know for a

ownership is ownership. You can do

you want.

Q And direct mail companies, do they

potentially stand to gain substantial income just

from the co-ownership of mailing lists alone?

A Oh, absolutely. Absolutely. A mailing

list -- a good political mailing list is worth at

least a dollar a name per year for five or six

years to the -- to the agency or to the political

BETA REPORTING
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committee. So if there are, for example, 100,000

names, that's a half a million dollars income for

whoever owns it.

Q And you said that your company under

certain circumstances or with respect to certain

political committees, depending on their

background, does extend credit to political

committees?

A We have -- we have in a few instances.

As a general rule, we do not. As a -

as a matter of - - as a matter of practice

sometimes we have to, and we - - we are - - soI

guess we're in the -- you know, the custom of -

the trade and custom of doing it if we - - if we

have to. I think the last one, frankly, we did it

for - - for the - - the John Anderson for president

campaign in 1980.

Q Is it a sa rciein the industry

to extend credit to political committees?

A Among political - - those firms that

specialize in political fund raising, it is.

Q Okay.

0 .

0
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1 I think we covered this a little bit,

2 but could you just please restate for me what

3 factors your company considers in determining

4 whether or not to extend credit to a particular

5 political committee?

6 A The - - the principal factors in

7 considering extension of credit are the reputation

8 of the people involved in the campaign. For

9 example, have we worked with them before? Has

10 their word been good? Are they good managers of

11 money? of process?

12 Secondly, how much credit is going to be

13 extended? The amount of credit becomes important.

14 It's one thing to extend credit of a limited

15 nature. It's quite another to expose suppliers to

16 enormous risk.

17 The third is, what are - - what is the

18 length of time the campaign has to - - or political

19 committee has to recover the investment and repay

20 the - - the credit?

21 For example, political committees that

22 deal with long-term campaigns generally are far

BZTA REPORTING
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1 more creditworthy, because there are several years

2 or even multiple years that that money can be paid

3 back. Those with shorter life spans, generally

4 election campaign committees, are far more credit

5 risky.

6 Q Okay.

7 In an instance when your company has

8 extended credit, what does your company do when a

9 mailing for a client results in a loss of income

10 for the company?

11 A As a general rule, the -- the -- you

12 take that immediate loss, and the subsequent

13 mailings begin to -- to pay it back. We have

14 never been in the situation where there was an

15 ultimate -- an ultimate loss. Should there be, we

16 would write the -- we will take the bad debt and

17 write it off after pursuing the remedies. I mean,

18 there's not a lot of remedy in most political

19 committees, because there isn't any assets.

20 Q Okay.

21 A And that's -- that's usually agreed to,

22 by the way, in the -- in the agreement on these --

BETA RSPORTXNG
(202) 638-2400 1-800-522-2382 (703) 684-2382



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

BETA REPORTING
1-800-522-2382

CO0N F I D E NT I AL

44

on these contracts - - is that, what will happen in

the event of default? In the event of default on

any of the mailing lists, rental rights revert to

the contractor, or the ownership of the mailing

list reverts. Proceeds from mailings in the

future revert, so there's an attempt to recover

money, but the - - the fact is that it may not be

recoverable.

Q Okay.

What factors do you usually consider in

determining when to discontinue mailings on behalf

of a client?

A When it appears that the mailings will

not generate sufficient future income for the

client.

For example, if a client is two years

away from election day, it is perfectly reasonable

to invest or subsidize the acquisition of new

donors. For example, let's spend $30 to get $20

because that $10 investment or subsidy can be

recovered over the next year, turned into a

profit, and then there's one more year to solicit

(703) 684 -2382(202) 638 -2400
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1 that donor for income for the client.

2 At some point in that time continuum,

3 there is not enough time left to recover that

4 investment, so that we cease the practice of

5 mailing at a loss or a subsidy, because that

6 recovery won't occur, and as the election day

7 nears and the campaign heats up, it's important

8 that the net money -- the money flow to the

U-)

0- 9 campaign.

CN 10 So there's a timing -- it's like any

11 other investment procedure. There's a time to

12 invest and wait out the return. After a certain

13 period in politics, you're so close to the event

14 that you can't make that investment anymore, and

15 you must focus on reaping the reward from what has

16 already been built in the past investments. So

17 it's a timing issue.

18 Q Is that any different for a political

19 committee?

20 A Yes. A political committee, again the

21 timing is -- is different. If it's an established

22 political committee that's going to be around for

BETA REPORTING
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1 a long time, you can continue taking a loss on

2 part of its program, because that loss will either

3 convert to profit down the line -- the best

4 example is the acquisition of new members or

5 donors for a political committee. In year one you

6 can sustain the loss because you have the new

7 donor. Year two, you get the money back. Year

8 three, you make a profit.

9 So if you view that over a three-year

10 period, it is a defensible and wise, in fact,

11 investment decision.

12 If you would mail for a political

13 committee continuing to lose money, that doesn't

14 make sense unless it is advertising money, not

15 fund-raising money. It's conceivable that you can

C111 16 put direct mail out for a political committee that

17 is aimed at changing public opinion or persuading

18 voters or doing something other than raising

19 money; but that's not a fund-raising investment.

20 That is -- that is advertising and wouldn't be

21 measured by the same investment standard.

22 Q With respect to political committees and

BSTA REPORTING
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1. the question of when you discontinue mailings, is

2 there any - - this may be a little difficult to

3 say, but is there any, like, specific time frame

4 that you might say, like, well, after three

5 mailings that were unsuccessful, we would stop?

6 You know, if it's in the second year and

7 we've already -- I mean, is there any sort of

8 generally formula type - -

9 A It's difficult to -- to come up with - -

t 10 to state a general -- a general rule. It depends

* 11 - - the answer depends on what the mailings are

12 intended to do. If the - - if a mailing is

r~) 13 intended to acquire new donors or new members at a

14 certain rate and a certain cost, if it doesn't

15 work, you stop it then.

O, 16 If it - - if it is intended to make money

17 from the -- from the outset and it doesn't, you

18 would stop it then. In fund raising, each type of

19 mailing has a - - a set of criteria that is applied

20 to it that determine whether you continue or not

21 continue.

.0 22 Q okay.
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And you said that when mailings are

unsuccessful and the client still owes a debt,

that your company would generally pursue certain

things to - -

A Pursue.

Q To recover?

A Pursue normal creditors' rights, unless

there was some provision in the contract that - -

where we would have agreed to advance - - in

advance to not pursue it.

I can't imagine the circumstances under

which that would occur, but - - that would be

pursued.

Q And how would it be pursued?

A It would be pursued under the contract

by the - - the rental of the - - of the mailing

list. By the -- by income received from future --

future mailings, although we have ethical problems

with mailing to the public asking for money when

the money is going to be used to retire debt,

unless it's clearly stated by the committee that

that's the purpose.

4o
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And after that, if there -- if we

suspected that there were assets that weren't

being made available, we would pursue the legal

remedies for that. But if there -- if there are

no assets and everything -- everything ethical has

been exhausted, then that's it. We've -- we would

simply write it off as a -- as bad debt.

Q Okay.

Has your company ever, in an effort to

reduce the debt of a client, amended the contract

reducing the fee --

A Yes.

Q -- for services?

A Yes.

Q Is that normally done in the --

A I don't know how normal it is. I -- I

-- my guess is that those firms that do this work

for ideological reasons, which is the basis on

which we do it, would do that. Firms that are in

it commercially or purely commercially, probably

wouldn't do that. There's a quite different

motivation in this business than exists in a lot

C'

C
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1 of purely commercial businesses because of the

2 political nature of it.

3 The firms generally tend to be run and

4 founded by ideological people who do this partly

5 out of profit motivation and partly out of the

6 political ideology, advancement of the political

7 ideology they're coming from. So it's difficult

8 to say, but I would guess the general rule among
C.)

C 9 political fund raisers is that yes, they would

10 reduce the fee in order to help the campaign, in

*-A 11 order to get it through a difficult -- a difficult

12 period.

13 Q And would that be the same with respect

14 to a political committee?

15 A Yes. Yes. I mean, it would be -- be

16 far less -- again, depends on the size of the

17 political committee, but you would be far less --

18 I would be far less willing to reduce it

19 permanently if it were a big political committee.

20 I might defer part of the fee, but big,

21 longstanding political committees have a thousand

. 22 and one ways in which they get themselves into
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trouble financially and an equal number of ways in

which they get themselves out of trouble

financially, so that one bad year doesn't

necessarily mean forever.

So I -- I -- I tend to be pretty --

pretty careful about not giving them a lot in --

in that situation.

Q Okay.

If your company co-owned the client's

mailing list, would you apply income received as a

result of the co-ownership to the client's

outstanding debt?

A We do.

Q Okay. And even if that's not provided

for in the contract --

A Yes.

Q -- would you do that?

A Yes.

Q And is that usually done in the industry

that way?

A I doubt it, but I don't know for

C-

r
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1Q Okay.

2 Do you have any idea why a company that

3 co-owned mailing lists and earned a substantial

4 amount of money as a result of the co-ownership of

5 the mailing lists would not apply the income

6 received from that co-ownership to a client's

7 outstanding debt?

8 A I could -- I can speculate, but it --

9 they might believe that the client will have the

10 -- the capacity, long-term, to pay that debt, and

11 therefore why -- why give up two -- basically two

12 income streams?

13 They might have -- they might have

14 agreement with the -- with the client that the

15 debt will be -- will be interest bearing, and if

16 it's a longstanding political committee, it's

17 likely to be paid, and so is the contractor, so

18 why -- why sacrifice that and sacrifice the income

19 from the mailing list at the same time?

20 It may be to -- I can't think -- I can't

21 imagine anyone driving their own client into --

22 into bankruptcy, but stranger things have happened

BETA REPORTING
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1 in politics.

2 I think the main -- the principal

3 motivation would be -- would be the desire for

4 more -- for more revenue under the terms of the --

5 of the contract.

6 Why give up short-term what you can get

7 long-term?

8Q And the contract of your company

9 provides that, in the event there's debt, list

10 rental income shall be used to pay down that debt?

e1l A That's right.

12 If there was a contract that authorized

13 the company to use list rental income to pay down

14 a debt --

15 A Right.
Ncl)

o 16 Q Do you have any idea -- I mean,

17 different from what you just discussed -- why the

18 company wouldn't use the list rental income? If

19 they were authorized to use it to pay down the

20 debt, why they wouldn't use it to pay down the

21 debt?

. 22 A Oh. No. Unless they were using the --
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unless they were using the income to do more

investment for the - - for the client or to - - I

mean, I can't see why they would. There's not a

business reason to -- to do that.

Q Has your company ever filed suit to

collect a debt from a client?

A No. Oh. From a political client? We

have from a client, but not a political client.

Okay.

Q Okay.

How many times have you filed suit from

a client?

A Once.

Q Once. And when did that occur?

A In 1994.

Q And what was the amount of debt owed by

the client?

A 64, 000.

Q And how long had that debt been owed?

At the time that you filed suit?

A Three years.

Q All right. Okay.

I.

~7)

N,-.'
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1 Mr. Craver, I'd like for you to consider

2 a specific situation.

3 A Yes.

4 Q And I'll be asking you some questions

5 based on this scenario.

6 A okay.

7 Q A client has a five-year contract with a

8 direct mail company for carrying out a direct

9 response fund-raising program. At the end of the

10 second year of the program, the client's debt was

11 only 13 percent of its income. At the end of the

12 third year, the client's debt was 300 percent of

13 its income, and at the end of the fourth year, the

14 client's debt was 533 percent of its income.

15 What would be your initial response to

16 that scenario?

17 A my initial response is, what in the

18 world is going on here? The -- there is no --

19 there is no pattern here that is usual, in terms

20 of making investment in building a donor base or

21 building an income structure for a client.

22 The normal process is the debt would be

BETA REPORTING
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1 500 times income in the first year, 300 times in

2 the second year, and none or little in the - - in

3 the third year.

4 This is - - this is going in the reverse

5 -- in the reverse order, and what the - - what the

6 reason could be, I can only - - I can only

7 speculate, but if it -- among -- I mean, among the

8 things that could be happening is that the

9 political committee could be being used by the

ON 10 contractor to build a mailing list or to build the

* 11 -- to do something that, if the contractor is

12 funding it, is a potential transfer of political

13 money for purposes other than fund raising.

14 There is no legitimate five-year

15 fund-raising goal that is being met in this

CK 16 situation you've described.

17 Q Okay.

18 At what point would you have

19 discontinued mailings on behalf of this client?

20 A I would have - - I would have

21 discontinued it certainly by the end of the second

.s 22 year as I saw the trend going up, assuming that

BETA REPORTING
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1 the -- tnat tne goai was at tne

2 to -- to have a substantial bodl

3 The difficulty here, in terms ol

4 that as the debt increases, the

5 be extended out.

6 It will be pretty neai

7 recover the debt and to provide

8 committee with -- with net incot

9 -- if the purpose was as I assu

10 raising, then that's not being

11 I saw that, I would either chan(

12 program or discontinue the cont:

13 Q Okay.

14 Please keep in mind t]

15 please share with me how you woi

16 following argument that, as a ri

17 company's co-ownership of the mi

18 pursuant to the contract with t'

19 company has continued to earn s

20 dollars and expects to do so ov,

21 years.

22 List rental income ea
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1 mailing list of 128,000 names arnd new accounts

2 produced an a result of publicity over the project

3 has more than offset the more than $1 million owed

4 to the company.

5 What do you think of that argument?

6 A What do I think of it as an argument in

7 defense of the practice? Or - -

8 Q Okay.

9 An argument in response to the scenario
C

10 that I shared with you earlier? And if you need

*11 me to go back over any of it - -

12 A Yes. I think so.

13 Q Okay.

14 I'll go over the scenario first, and

15 then I'll go back over the argument.

01 16 The scenario is a client has a five-year

17 contract with a direct mail company for carrying

18 out a direct response fund-raising program. At

19 the end of the second year of the program, the

20 client's debt was only 13 percent of its income.

21 At the end of the third year the client's debt was. 22 300 percent of its income, and at the end of the
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1 fourth year, the client's debt was 533 percent of

2 its income.

3 And the argument is that, as a result of

4 the company's co-ownership of the mailing list

5 created pursuant to the contract with the client,

6 the company has continued to earn significant

7 dollars, net dollars, and expects to do so over

8 the next four years.

9 List rental income earned from the
C

I0 mailing list of 128,000 names and new accounts

* ii produced as a result of publicity of the project

12 has more than offset the more than $1 million owed

13 to the company.

14 A On the -- on the face of it, it doesn't

15 -- it doesn't ring true, the -- the company's

16 statement that it -- that it has benefited from

17 this practice. They've put together with the

18 conjunction "and," the statement of rental from

19 mailing lists and income from referrals or from

20 new business.

21 The fact is that, 128,000 names are not

. 22 going to produce a million dollars, and how much
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revenue is produced by new business attributable

to that* I -- I don't know how that's -- how

that's measured. That -- that in a -- in a -- in

a - - a business like this is not a defensible

statement of -- of -- of a -- of a sound business

nature.

it sounds -- it sounds pretty conjured

up, pretty phony to me, frankly.

Q Mr. Craver, are you familiar with the

term "first-generation list rental income"?

A No.

Q Okay.

Now, you may have covered this in the

answers that you have given previously, but I just

want to be sure I have everything, so I'm just

going to go through a few more questions; and they

relate to a company's co-owning mailing lists with

their clients.

Okay.

Is it a usual and normal practice for

such a company to offset a client's debt by actual

rental income from the mailing lists?

CJ

C)
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1 understand what you're saying.

2 It would -- it would

3 Time Warner saying the money we

4 Magazine, we lost because we're

5 television business, and we can

6 we publish People Magazine has

7 sites out there, and we are mak

8 ever.

9 I mean, it says that
C
C 0 company does in political fund

11 defensible as long as that comp

12 profitable. And the -- the log

13 that is that -- that any -- any

14 to get into the political fund-
.7)

15 can use its entire assets to --

16 and defend what is -- what woul

17 logical measure, an illegal cam

18 on the basis that it's -- it's

19 business practice. It isn't, a

20 that just very far-fetched.

21 Q Okay.

. 22 And one more question

BETA REPORTING
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Is it a usual and normal practice for a

company that co-owns the mailing list to offset a
client's debt based on an overall across-the-board

increase in business volume due to the increase in

the size of all client mailings for those who have

mailed a list?

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

C)

0C")

(V.'

,I

A No.

Q Can income resulting from the

co-ownership of mailing lists be substantiated?

Can it be verified?

A Absolutely. Absolutely. The -- the --

a mailing list is -- is measurable each time it is

run, meaning, you can count the number of names

that were used, by whom, how much they paid.

It's an industry that -- that keeps very

careful records of usage to avoid duplication, to

schedule the proper -- the proper usage, and

unless the -- the practices within an agency are

-- are just so shoddy or deliberately

misrepresentative, yes, then -- the normal trade

and custom is to keep meticulous track of the use

of mailings.

85Th R5Pot~y,,
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1 Q So in your opinion, is

2 income resulting from the co-owr

3 client's mailing list something

4 can easily misrepresent?

5 A Not easily. They can

6 could misrepresent it, but there

7 standards that would be applied.

8 from co-ownership, that would be

9 misrepresent if the information

10 out to any person in this -- in

11 was used to the practices.

12 Q Okay.

13 (Recess)

14 BY MS. LIGON:

15 Q Mr. Craver, before we

16 I'd like to clarify one thing.

17 Is it a usual and ncrC

18 direct mail industry for compan,

19 mailing list of political commii

20 A Yes. Oh, of political

21 Q Okay.

22 A No. Now, let me -- l

BETA REPORTING
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1 be clear what - - what you mean when you 
say 6

2 political committees. I mean, a campaign is a

3 political committee.

4 Q Okay. Not a campaign.

5 A Not a campaign?

6 You're talking about something like the

7 - - the Democratic, Republican National Committees

8 or the Senate committees or that sort of thing?

9 Or --

10 Q Or PAC's. Political action committees.

11 A No. Normally not.

12 Q Normally not. Okay.

13 Mr. Craver, are you familiar with

14 Response Dynamics, Incorporated?

15 A No. Let me correct that. I mean, I'm

16 not sure that -- I'm not sure that I'm not

17 familiar. There's -- one of the problems with

18 this industry is that it has these generic names

19 they put together like creative duplicating and

20 Response Dynamics, and why - -

21 Q Okay.

22 A There are - - I generally associate

BETA REPORTING
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Q Okay.

Mr. Craver, would you please carefully
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companies w.Ltii people. I mean, there's -- I --

the name :1-iL9s a bell, but I don't -- I don't know

for certain.

Q Okay. RDI? Are you familiar with a

company that goes by --

A I know there is a company called RDI. I

don't know much -- much about them.

MS. LIGON: Okay.

I'd like to have this marked Exhibit 2,

please.

(Craver Deposition Exhibit No. 2

was marked for identification.)

BY MS. LIGON:

Q Okay.

Mr. Craver, I'm handing you what has

been marked Exhibit No. 2.

Would you tell me what it is, please?

A It's an agreement between Response

Dynamics, hereafter called the agency, and blank,

(202) 638-2400 (703) 684 -2382
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1 read that agreement, and using this yellow

2 highlighter, would you identify what, if any,

3 provisions of the contract are not usually and

4 normally included in contracts in the direct mail

5 industry?

6 I'm sorry, Mr. Craver. Please assume

7 that the client here is a political committee,

8 political action committee.

9 A I will.
C

C) 10 (Pause)

11l I'm glad they're so interested in

12 democracy. Okay.

13 Q Okay.

14 A Yes. All right.

15 Q Okay.

16 Mr. Craver, starting from the top of the

17 agreement, and considering each area that you have

18 highlighted, one at a time, would you please first

19 identify the area that you're referring to and

20 then explain how it differs from the usual and

21 normal practices in the direct mail industry?. 22 A All right.

BErTA RErPORTING
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Under article four, agency's,

2 compensation, "The agency shall receive

3 compensation of 25 percent of cost for

4 solicitation by telephone."

5 Normally not in their -- I don't think

6 it's particularly unusual or untoward. It's

7 something I've never seen. The compensation of

8 $50 a thousand is -- I have seen that. It's

9 normal. It is not limited in quantity, so
C

10 apparently it runs for whatever -- for whatever

*4 11 quantity.

12 4E: "The Agency or its agent shall

13 receive a commission of 20 percent of the standard

14 list rental charge and/or exchanges made directly

15 to organizations and a 40 percent commission on

CN 16 list rentals placed to other brokers or agencies,

17 out of which the agency will pay the other

18 broker's or agencies' fees."

19 This is -- this is highly unusual. The

20 -- the normal practice in the -- in the list

21 rental business is that if an agency is also

. 22 serving as -- as a -- a broker, it -- it splits

BETA REPORTING
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1the commission with -- with other brokers. it

2 does not add an additional 20 percent. It does

3 not double the commission and then pay the other

4 -- the other broker.

5 I've never seen one like this.

6 Item -- article six, "Confidentiality.

7 The Client shall hold in confidence all financial

8 matters in connection with this contract,

C9 specifically including the Agency's compensation.

C) 10 It is agreed, however, that financial information

* 11 can be provided by the Client to governmental

12 agencies upon request of" - - of - - "upon request

13 of a formal request from a government entity. The

14 Client shall immediately notify and provide the

,7)
15 Agency a copy of any such formal request and the

01 16 information provided by the Client."

17 I have - - I have not seen a clause like

18 this in a fund-raising contract. It -- I would

19 consider it highly unusual.

20 "This agreement shall become effective

21 April 1986 and shall continue in force for a

. 22 period of 5 years unless sooner terminated-

BETA RSPORTING
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1 *unless sooner termination as provided herein."

2 This is - - this is a long period for a

3 - - unusually long period for a fund-raising

4 contract in my - - in my experience. Particularly

5 given the fact that the termination - - notice of

6 termination is 150 days, so it's a half-year

7 termination. Unusual.

8 Q Okay.

9 A "Upon termination of this Agreement the

10 Agency shall assign to the Client all of its

11 rights and contracts, agreements, arrangements or

12 transactions made with third parties for its

13 account, effective on the date of termination or

14 on such other date as may be agreed upon by the

15 parties; and the Client shall assume all

16 obligations and hold the Agency harmless for all

17 liability thereunder."

18 1 have - - I have never seen something

19 like this either, which -- I don't infer anything

20 from it. It's just that it's unusual that a

21 client can't assign something but an agency can;

22 and it's just -- frankly, the detail in this, I

BETA REPORTING
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1 nave never seen in mosc agreemei

2 puzzling. Puzzling to me, at 14

3 *In the event a fund"

4 fund raising" -- this is articli

5 "In the event a direci

6 project and/or a package origini

7 is delayed in mailing for fiftei

8 more by directions or instructii

9 it is expressly agreed and unde:

0 10 project and/or the package can,

* 11 the Agency, be placed by the Agi

12 party without any liability to

13 whatsoever. The Client hereby

14 any rights it may now or in the

15 to said project and/or package.

16 the exercise of this option by

17 Agency -- "

18 This is unusual in a

19 advertising and fund-raising co,

20 -- the -- the customary trade p

21 develop creative work for speci

. 22 the client, and how this would

BETA REPORTING
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1. third party, I don't know, but it's -- it's very

2 unusual.

3 Article ten, "Assignment and delegation.

4 Client may not assign any rights or delegate any

5 duties hereunder without the prior written consent

6 of the Agency. The Agency may assign its rights

7 or delegate any duties hereunder including

8 Agency's right to use any list created under this

9 agreement arising from the services performed

C) 10 under this Agreement."

The-- find this unusual in that the

12 rights run to the agency, not to the client. The

r-) 13 client, as a matter of contract, gives up its

14 rights. This -- this is not usual in -- in -- in

15 any political context I'm familiar with, and

0% 16 certainly it is not usual in the fund raising - -

17 direct mail fund raising. The -- the contract

18 generally, but the -- the things that I -- the

19 areas I highlighted are -- are highly unusual.

20 (Discussion off the record)

21 BY MS. LIGON:. 22 Q Okay.

BETA REPORTING
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1 Mr. Craver, you just mentioned that the

2 contract in general is unusual, and the areas you

3 highlighted are highly unusual. Would you focus,

4 please, on provision number 8, disposition of

5 property and materials, and would you comment on

6 whether in particular that whole provision there,

7 everything falling under number 8, is unusual in

8 the direct mail industry?

9 A Yes. It -- it is -- the -- it goes back

C) 10 to the point I raised on the -- on item 7E: The

* 11 turning over of creative work if not used by the

12 clients to some third party within a 15-day

13 period. If not used within 15 days.

14 The -- the -- normally in the

C-)
15 advertising and fund-raising industries, the

16 product, which is the creativity, the art and the

17 other materials that go with it, are the -- are

18 the product of the -- of the client.

19 It is a -- it is a unique product

20 because of the unique nature of -- of clients, and

21 -- so this makes it unusual to transfer that.. 22 It's like a -- you know, a custom-made

BETA REPORTING
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1 suit. It's not easy to -- to fit it elsewhere.

2Q Okay.

3 And, Mr. Craver, would you comment on

4 this particular part of the section under number

5 8?

6 "The Client, its officers and/or

7 representatives shall not during the term of this

8 Agreement, or at any time subsequent thereto,

9 rent, exchange, delegate, sell or otherwise

C) 10 provide any list(s) created under this Agreement

* 11 to any third party for any reason whatsoever

. 12 without the prior written approval of the Agency."

13 Is that usual in the industry to be

14 included in contracts?
k-)

15 A It's -- it's unusual, and, frankly,

o 16 outrageous.

17 The -- the -- the capacity of a client

18 to control its own data, its own donors, is

19 fundamental to the process of fund raising,

20 whether it's a political committee or a charity,

21 and the -- the whole -- the whole issue of what

. 22 fund raising is and the fact that the public is

BETA REPORTING
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1involved with giving money and -- comes into play
2 here.

3 1 mean, the - - the - - this is highly

4 unusual.

5 Q Okay.

6 A It just -- it is of such a - - of a

7 controlling nature that it -_ that it's -- it's

8 upsetting to look at, frankly.

9 Q Okay.

10 Mr. Craver, You may have just stated it,
11 but how would you, in an overall way, characterize

12 the relationship created under this contract?

13 A I would characterize it as one of jailer

14 and prisoner, frankly. The -- there is -- there

15 is no substantial freedom for the client. There

16 is every freedom for the - - for the agency. It is

17 a -- it is a quite one-sided contract.

18 Q Mr. Craver, would you please focus now

19 on provision 4A of the contract? And we talked

20 earlier about reducing fees in an effort to reduce

21 the client's debt.

22 A Right.

(20) E9.3 ~ 1-000-S22-h302 (703) 684-2382
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1. And if this particular agreement was

2 amended in 1989 - -

3 A Yes.

4 Q - - reducing the charge that you see in

5 4A - -

6 A Yes.

7 Q -- to the sum of $35 per 1,000

8 fund-raising packages, would that fall into a

9 usual and normal practice in the direct mail

10 industry?

11 A Yes. Yes.

12 What is - - what is - - what is unusual

13 here, at least in my experience, is the size of

14 the -- the amount of the compensation per thousand

15 pieces. It strikes me as extraordinarily high,

16 but leave that out. It would be normal to adjust

17 a fee to enable a client to mail more mail or to

18 otherwise make a net -- make a net income.

19 What - - what I would wonder about is,

20 was it -- was it reduced to mail -- was it reduced

21 to -- for the purpose of mailing more mail, and

22 was the purpose of mailing more mail, to produce

BETA REPORTINFG
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money for the committee, or was it to produce a
list -- additional commissions under the list

brokerage agreement, which is item 4E, and -- and

4 benefit the -- benefit the contractor?

That's a -- that's a question that has
6 to be asked ethically in fund raising anytime

7 there are fees based on volume. Who is the

a beneficiary of the -- of the action that incl-eases

9 the volume? Is it the client, or is it the agency
O 10 whose fees are based on -- on volume? And that's

* 11 the -- that's the question.

12 It may well be possible, for example, to
r 13 -- to mail twice as many pieces of mail if -- if
,q 14 you're only tacking on a $35 fee rather than a $50
JC)

15 fee, because of the way costs in the mail -- in
16 mail work, in which case the contractor in this
17 instance would be getting a 30 percent increase in
18 fee by lowering the fee, because they could mail
19 several million more pieces and get the additional

20 $35 a thousand.

21 So the reason these type of arrangements

22 are -- are difficult in -- in fund raising is that
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1 the motivation is never clear on its face about

2 the benefiting the client. Does it inure to the

3 client's benefit? Does it inure to the

4 contractor's benefit? Can't tell -- can't tell

5 from this, but it - - volume - - volume-based

6 contracts in this business are always suspect. To

7 me, at least, because of that.

8 Q Mr. Craver, would $35 per 1,000

9 fund-raising packages, in the context of these

10 compensation provisions, would that be a usual and

11 normal charge for these services in 1989?

12 A It would be within the range of -- of

13 usual.

14 Q Okay.

15 Mr. Craver, how many different direct

16 mail contracts have you seen?

17 A Over the years?

18 Q Yes.

19 A Hundreds.

20 Q Okay. Okay.

21 What criteria do you use to judge when a

22 contract has been a success?
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1 A The contract has been a success if the

2 client has - - has met their goals and if the

3 contractor has - - has made a - - a profit meeting

4 them.

5 Q Okay.

6 (Discussion off the record)

7 MS. LIGON: Mr. Craver, you're entitled

a to read and sign the transcript of this deposition

9 when it's completed. You may, however, at this

10 time, waive your right to read and sign it if you

11 s0 desire.

12 THE WITNESS: I'll waive it.

13 MS. LIGON: Mr. Craver, I'm reserving

14 the right to recall you as a witness if, upon

1.5 review of the record, it's determined that your

16 testimony is further needed.

17 We are now adjourned.

18 (Whereupon, at 12:03 p.m., the

19 deposition of ROGER M. CRAVER was

20 adjourned.)

21*****

22 (Signature waived)
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