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Re: Federal Election Campaign Complaint
re: Magda Montiel Davis for Congress
and Barry Imber, Treasurer

Dear Sir/Madam:

Enclosed is a complaint regarding Magda Montiel Davis for
Congress and Barry Imber, Treasurer, for filing before the Federal

C Election Commission of the United States of America.

c . We appreciate your assistance in filing this matter.

AEG/ds

Enclosure



BEFORE TEE FEDERAL ELECTION COMUSS ION
OF TEE UNITED STATES OF AMRICA

In re: Magda Montiel Davis; ry) 5 "9
Magda Montiel Davis for Congress;
Barry Imber, Treasurer

COMPLAINT

Pursuant to 2 USC437g(a)(1) and 11 CFR 111.4(a), I, Andrew E.

Grigsby, hereby file the following complaint regarding the failure

of Magda Montiel Davis and Magda Montiel Davis for Congress to file

campaign finance reports ("Report of Receipts and Expenditures",

IFEC Form 3) as required by law, as set forth herein.

12TRODUCTION

1. Magda Montiel Davis officially filed with the Division of

Elections, State of Florida, as a candidate for the U.S. House of

Representatives, District 18, Florida, as a reqistered Democrat on

July 10, 1992. Davis officially designated with the Federal

Election Commission the name "Magda Montiel Davis for Congress" as

her principal campaign committee and Barry Imber as treasurer on

July 22, 1992.

2. Neither Davis nor Davis for Congress has at any time filed

any campaign finance reports disclosing receipts or expenditures

(FEC Form 3, "Report of Receipts and Disbursements").

3. Any and all individuals who had become "candidatesm, as

defined by federal law, prior to August 12, 1992 were required to

file a "Report of Receipts and Disbursements" (FEC Form 3) no later



than August 20, 1992 (covering the period up to August 12). The

Federal Election Campaign Act defines a candidate as an individual

making $5,000 or more in "expenditures", or receiving $5,000 or

more in *contributions". (See 2 USC 431(2); 11 CFR 100.3(a);

attached as exhibit 1) .

4. Complainant Andrew E. Grigsby is a citizen, resident and

registered voter of congressional District 18, Florida, in which

Davis is running for election.

VIOLATION OF LAW:
FAILURE TO PILE CAMPAIGm FINrmCE REPORT

5. Based on information and belief, complainant Andrew E.

Grigsby has reason to believe that the Federal Election Campaign

Act is being violated by the failure of Davis and Davis for

Congress to file required campaign finance reports (wReport of

Receipts and Expenditures", FEC Form 3). This belief is based on

the following reasons, each of which individually constitutes

sufficient grounds for such belief:

I. Davis' Knwom Expdityres

6. Davis had made, prior to August 12, 1992 known

"expenditures" of $7,122.50 in the form of the Florida "qualifying

fee" (separate from and not including the Florida "party

assessment" of $2,590), which exceeded the $5,000 threshold, at

which point Davis had met the definition of "candidate" under

federal law and was required thereafter to file scheduled campaign

finance reports.



7. Florida law, Florida Statutes 99.061(1) and 99.092(1)

imposes two separate and distinct charges upon candidates

qualifying to run for elected office: (1) a "qualifying fee",

(equaling 5.5% of the office salary, consisting of a "filing fee'

of 4.5% and an "election assessment*' of 1.0%); and (2) a "party

assessment" (equaling 2.0% of the office salary, if the political

party chooses to impose the assessment).- In 1992, in elections for

the U.S. House of Representatives, the "qualifying fee" equals

$7,122.50 and the "party assessment" equals $2,590. The "Party

assessment" may be paid directly to the party, with the candidate

showing a receipt to Florida officials at the time of qualifying
1O

for office to prove that the assessment has been paid, or the

"party assessment" may be paid to State officials at the time of

- qualifying. The "qualifying fee" must be paid to state officials

at the time of qualifying. (See FS 99.061(1) and 99.092(1),

attached as exhibit 2.)

8. On July 10, 1992, Davis paid the State of Florida by check

C- the total amount of $9,712.50, to cover both the "qualifying 
fee"

n of $7,122.50 and the "party assessment" of $2,590. Davis paid the

C1111 $7,122.50 "qualifying fee" to the State of Florida in furtherance

of her campaign, pursuant to Florida Statute 99.061(l) and

99.092(l). This payment of $7,122.50 constitutes an "expenditure"

under federal law. (See 2 USC 431(9)(A), attached as exhibit 3.)

9. Note for informational purposes that the Democrat Party of

Florida has chosen to levy the "party assessment" Therefore, in

addition to the "qualifying fee", Davis also paid $2,590 as a



IU

"party assessment" to the State of Florida for transfer to the

Democrat Party as a party charge for appearing on the ballot as a

Democrat, pursuant to Florida Statute 99.061(1) and 99.092(l).

Under federal law, 2 USC 431(9)(B)(x) (attached as exhibit 3),

"[t]he term 'expenditure' does not include ... payments received by

a political party committee as a condition of ballot access which

are transferred to another political party committee or the

appropriate State official". Accordingly, the "party assessment"

in the amount of $2,590 may not be classified as an "expenditure",

but this exemption is unrelated to and of no effect on the

classification of the payment of the "qualifying fee" of $7,122.50

as an "expenditure".

II. Davis Own "Statement of Cauda-!"

0 10. On July 22, 1992, Davis certified herself that she had

01 become a "candidate" as defined by federal law, by filing a

"Statement of Candidacy" (FEC Form 2), in which Davis named her

principal campaign committee as "Magda Montiel Davis for Congress".

(See attached exhibit 4).

11. Further, on July 22, 1992, Davis' principal campaign

committee filed its "Statement of Organization" (FEC Form 1),

identifying Barry Imber as its treasurer and identifying its

campaign depository. (See attached exhibit 5).

12. FEC Form 2, "Statement of Candidacy", is to be filed under

federal law no later than 15 days after an individual becomes a

"candidate" as defined by federal law. FEC Form 1, "Statement of



Organization", is to be filed under federal no later than 10 days

after FEC Form 2. is filed. (See 2 USC 432(e)(1) and 433(a),

attached exhibit 6.) Thus, Davis considered herself to be a

"candidate" under federal law not later than July 22, 1992.

III. Davis Own Statement of Contributions of 8200.000

13. On September 21, 1992, Davis said that she had raised

$200,000 for her campaign (quoted in the Miami Herald newspaper on

September 22, 1992). (See attached exhibit 7).

14. Further, Ira J. Kurzban, Esq., of the law firm of Kurzban,

Kurzban, and Weinger, P.A., the registered foreign agent for the

government of Haiti, revealed in his required Foreign Agent

Registration Statement (pursuant to the Foreign Agents Registration

Act of 1938) that he made a contribution of $1,000 to *Davis for

Congress" on July 21, 1992, which constitutes a "contribution"

0under federal law. (See attached exhibit 8.)

15. Because Davis had already received at least $1,000 in

contributions by July 21, 1992 (see paragraph 14 above) and claimed
(7

to have raised $200,000 by September 21, 1992 (see paragraph 13

above), it is highly unlikely and unreasonable to believe that

Davis had not raised $5,000 by August 12, 1992 (the closing date

for the campaign finance report, FEC Form 3); nor is it consistent

with the facts set forth in sections I and II above.

REQUEST FOR RELIEF

Therefore, complainant Andrew E. Grigsby respectfully requests



the Federal Elections Commission to investigate this violation and

issue the following relief:

A. That Davis and Davis for Congress be found in violation of

the Federal Election Campaign Act for failure to file campaign

finance reports ("Report of Receipts and Expenditures", FEC Form 3)

(Request for Relief) as required no later than August 20, 1992;

B. That Davis and Davis for Congress be ordered to file such

delinquent reports forthwith without delay and be ordered to file

future reports on time as required by law;

C. That the proper fines be levied and other penalties be

administered against Davis and Davis for Congress, as appropriate;

and

D. That other remedies be adopted as the Commission deems

appropriate.

verification

I. Andrew E. Grigsby, hereby swear and affirm that the above

statements are true and correct to the best of my knowledge,,

information, and belief..

Respectfull su yed,

Corlett, Killian, et al, PA
116 W. Flagler Street
Miami, FL 33130
305-377-8931



0 0

Subscribed to and sworn before me on thisaf day of September,
1992, by Andrew E. Grigsby.
State of Florida

County of Dade No

My commission expires: -- /P--

tary Pubu4
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2 USC 431

1431. Dedlam

When used in this Act:
(1) The term "election" means-

(A) a general, special, primary, or runoff election;
(B) a convention or caucus of a political party

which has authority to nominate a candidate;
(C) a primary election held for the selection of

delegates to a national nominating convention of a po-
litical party; and

(D) a primary election held for the expression of

a preference for the nomination of individuals for elec-

tion to the office of President.
(2) The term "candidate" mean individ 'ho

seeks nomination for election, or election, to ederal office,

and for purposes of this paragraph, an individual shall be
deemed to seek nomination for election, or election-

(A) if such individual has received contributions
aggregating in excess of $5,000 or has made

,uc5) jggregating in e&m= L$E3  .Q or
"' ) if such individua~has given his or her con-

sent to another person to receive contributions or make
expenditures on behalf of such individual and if such

person has received such contributions aggregating in

excess of $5,000 or has made such expenditures aggre-
gating in excess of $5,000.

11 CFR 100.3

I ISL Candidase (2 UC. 431()).

(a) Defptniots Candidate mem an
individual who seks nomination for
election, or election, to federal office.
An individual becomes a candidate for
Federal office whenever any of the
following events occur.

(1) The individual has received con-
tribuTon-s aggregatng in excess of
$5.000 &A m,,e cinenditures aggregat-
ing in exce of 5,000.'

(2) The Individual has given his or
her consent to another person to re-
ceive contributions or make expendi-
tures on behalf of that individual and
such person has received contributions
aggregating in excess of $5.000 or
Emade expenditures aggre"n in
excess of $5.000.

(3) After written notification by the
Commission that any other v-R - has
received contributions aggreatin In
excess of $5,000 or madezepSdtum
aggregating In excess of $5.M on the
individual's behalf, the Individual falls
to disavow such activity by letter to
the Commission within 30 days of re-
ceipt of the notification.

(4) The aggregate of contributions
received under 11 CPR 100.3(a) (1).
(2). and (3). in any combination there-

of. exceeds $5,000. or the aggregte of
expenditures made under 11 CPR
100.3(s) (1). (2). and (3), in any combi-
nation thereof, exceeds $5,000.

EXHIBIT 1

%_0

-- 4
PQ

j:-



W ca in Government ActSC Appendix 6, sec 101

(Finencir-1 Diuclocure Statements)

" do-fi seedoI301 of th Feral heti
Camip Act of 171. in a calender year for
nomatio or electon to the office o President.
Vice President, or Member of Congress. or on or
befre May 15 of that calendar year. whichever
is later, but in no etent Lstr an 30 days be-
fo*te ol .and on or before May TY or
ekh mve year r an individual continues to
be a candidate, an individual other than an in-
cumbent President. Vice President, or Member
of Congress shall file a report conuuning the in-
formation described in section 102bi

11 CFR 100.2 (a) and (c)(5)

I I" oot om. (2 U.A.C. 431(1)
(a) Electio means the procem by

which Individual--u-hgkho- opposed or

Ion.6or elClon, to -Erfice. The
specific types of electiou. as set forth
at 11 CPR 100.2(b). (c). (d). (e) and (f)
are Included In this deflnltioL

(b) CGeseul eletion. A general elec-
tion Is an election which meets either
of the following conditionU
(1) An election held In even num-

bred years on the Tuesday tonowing
the first Monday in November in a
geea elechogL

' i An election which is held to fll a
01 %dIK'aY In a ftiral offleg (L&*. a pe.

e electiOn) snd w hh in Intended to
0 OuE in u final selection of a sMe

adliml1 to the offle at stae is a
q93 8emoral elsetion. ae 11 CP 100.2(f).

() PriumarY OIectio A primary elec-
tion is an election which meets one of

C', the following cendlions
(1) An electon which is held prior to

a enWl 01ecUo s a direct result of
which eandidts rwe nominat, In ac-
ce1mace wi swsloble State law, for
election to edral office in a subme-
qeUt eletio IS a pray election.

(6) With resweft to any major party
ceadidte (as defined at 26 U.&C.
Uon )wi his 91 h r .LOL ina.

wrWI n Wne t appear as ha
Party's nominee In the general elec.
tion for the Office sought
_INwC lee ---sRN

41 w

EXHIBIT i (p. 2)



* _

IMSI Noel a fe imlW" tW .ImbUI* i W MsW
Os to fdsrA e ms, 00sa , or ao8 ofhm-

(1) The promsons of wwc at to Ve on
notWtetwnmnO. GaM person seeing to uafy for
norwo mo electo to a federalse. .or mjtlA.ty
dsrct ffie, ow ta a jAcAM offie as defiA
chapte 106, L lM his qoaaication pape with. and

h" W WoW W, Me nt tato, or q* A :
by the siternate rmethd vith wie Depatment of SUN.
at time aftv oon of the let day for quAlifyi.
u be a . the 120th day prior to &U pei

mary, but not ater trian 'ion of te '1 6M day prior to
tVW ate of "e first Vnwrey. r persome seeking to qulW-
ity for ,ov~niitsor or eleCtor. tQ frL offce and noon
of the 50th dy pnor to Me frst prirary, but not IsP
thon noon of te 48trv (ay prior to tr . late of the first pr-
mary, for er spone" e g to Qusiry for nornineorl or

election to a state or multicounty listrict office. How,
ever, t qu&fHyng fe, If any. paud by an in
cand e or a m&nor Party candKe " beR refunde1
to su-Ch Candidate by the QuaJ1fyng Officer within 10 daye
from the date that te determknaton to made that suc
candidate or mnor party failed to Obtain the required
number of wongures.

o NMeeU at Elsi.-

(1) Each person eeeling to quality for nof*iati or
eection to any offic, except a person se to qualify
pursuant to a. 99-086 and qacept a pierson s to
quafy ass write-M catidate, awl -t IMP I-
which s"eI consist of a f* n n
Met to #w-tbc with whom he quWMe &Wdan

(dw~lv bv W, a shaM att"a c rigina ro--

or pay the samI, Wr sco wtce with the pro ilivie ate.
103.121, at the time of Oft his odh qual1p g ei.
The &flO~fl of tft Jtumi be 4 fUI anenua
salay of theofie O CThe sMurdof Mthr ngfiqsit
I.A percent of the annual salary of VW offie 00a be
twred to the lection Campagn Finranng Tfll

Fund. Te rwreminler swl b Oitrbuted puMuant to 9.
S9.103. The Wrount of go, e is --9-. a
Mao oft aNnual salar ofVw Me,,@ sought. The also

sssmn aill be depoi into t slwns
Commission Trust Fund. The amount of f at

Wtpurp a ess omouting the NN
fee, ~ ~ ~ ~ W elcinesemn.edpaty asessmen1 t OWs

be computed by m y 12 m the mnhmm salay,
~udlng any "deia quaIc pay, Ikut1 for

ouch offc as of July I hrneWe proeding t fie
day of qualifying. No qua!"fin fee shel be retunod la
te candidait urtes he witaw hiS candiday be 10re
t last date to quali y. If a candidte dies prior to an

electo vd has not w tdrawn his cendilecy before the
IM e to Qualfty, his qualfying.e shall be returned
tIS sG nae benefici,arn, it the flng feeor"at
porio there061 has been trnfered to tfle politca party
of the oandate, the Secrtary of State sa direct the
party to retun W portio to the dsgae benfi
a t Oe andidate.

Florida
Statutes

99.061
and

99.092

EXHIBIT 2



2 USC 431(9)

(9) (A) rincud-
(i) .a purM e" ,~_ payrmnt Idist fion,

loan, advance, deposit. or'jiftMr~ey or any-
thing of value, made by.any person for the pu-
pose of influencing any ectin for Federlo ,
and-

(ii) a written contract, promise, or agree-
m.nt to make an expenditure.
(B) The terni "ELpnditure" do not include-

(apyuaats reived by a pobtical punty
€oauntte_ as a onditon of' ballt accen which
am U=.rrned to anothie" politica party cwwwt-
teor the anNm~t 11h

tb,,

0%1

11 CFR 100.8
Ok.

ta value:

don. Man (exceptIor a loan ma in
ac c PI with 11 P 100(.bX 12)),

.advance, deposit, or gift of money or
anything of value,. a nrsn

(b) l m stpedU. don not
othe -wywn Paiinems Wis

or thInw of vmhw

arSaeai l fewi t or Mlb lm o~ CO

EXHIBIT 3
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U D
2 USC 432(e)

(e) rrncapal and addational campaign committees: desiga.
tkms. satus o/candidate, authorize committee, etc.

(1) Each candidate for Federal office (other than the
nominee ror the offce or vice esident) thail ,sipat in
writing. .. j iical committee in accordance with paragraph

/T o serve as thej pV-i i campaign committee of such
candidate. Such designation shall be made oI r t L
days after becoming a candidate. A candidate mayes-'gnate
addit politicaf committees an accordance with par&-
graph (3) to serve as authorized committees of such candi-
date. Such designation shall be in writing and filed with the
principal campaign committee of such candidate in accord-
ance with subsection (f)(1) of this section.

(2) Any candidate described in paragraph (1) who r -
ceives a contibution. or any loan for use in connection with
tcam ign of such candidate for election, or makes a dis-
bursement in connection with such campaign, shall be con-
sidered, for purposes of this Act, as having received the
contribution or loan, or as having made the disbursement, as

'0 the case may be, as a agent of the authorized committee or
committees of inch caiidate.

0,, 2 Usc 432(a)

f 433. of~im psdelmd
(a) Statements of ouganton. Each authorized campaign

committee shall ile a statement of organiion no later than 10
days after designation pursuant to section 432(eX1). Each sep.-
rate segregated fund ebtablished under the provisions of section
44lb(b) shall file a statement of organization no later than 10
days after establishment. All other committees shall file a state_
ment of organization within 10 days after becoming a political
committee within the meaning of section 431(4).

__, (b) Contents of statements. The statement of organization of
a political committee shall include-

(I) the name, address, and type of committee;
(2) the name, address, relationship, and type of any

connected organization or affiliated committee;
(3) the name, address, and position of the custodian of

books and accounts of the committee;
(4) the name and address of the treasurer of the com-

mittee;
(5) if the committee is authorized by a candidate, the

name, addres office sought, and party affiiation of the can-
didate; and

(6) a listing of all banks, safety deposit boes, or other
depositories used by the committee.

EXHIBIT 6
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3W0 JUN 10.2

For Six month Period Endinl -O

I
ems w~ im~

.A,,ifl*EWJioACI

,~ar~t~fl Kur l wd l~tb ', P.Ao

Registratio" No.
4604

lusiness Address Of Rqstant

2650 SW 27th AvWne, 2W Ficor
Miai, plorida 33133 I-.GM.ANT

I Has there been a charge in the information previously furnished in connection with the following:

(a) If an individual:

(1) Residence address
(2) Citiihip
(3) OcCwUpOW

(b) If an orgsintion:

(1) Name
(2) Ownwhip or coni
(3) Smak ehm

Yes 1
YesD0
YesD

Yes 0
Yes 0
Yes 0

No M
No MINoQ

01 2. Explain fuy a80 d S if amfO n b ed b im 1.

C

3. Have any peSi ns"d aig a pnMIafteers, dieta or iWWl n o ICsOf e registraM duuq this 4 gmth reporting

period? Yes a No 3 of

If yes, furnish the following information:
(,

C-*.

EHIIT8Name

S~ow,C s*
,- l, .c1e

€.? .,

PO c*siW
WAJ

EXHIBIT 8

uS..intmew i DC Ju0s

W amok"



0* IpAoS so

14. (a) ICtWl-MONtM
uiainl this 6 month rcportinl period, hav you received from aty reign princ0al named in Items S. 9 and 10 of this

OtsmMt oro a ar orif t b y b ny bny o me or money

eier as compensation or otherwis? Yes No 0

If yes. sci forth below in the required detail and separaly for each foreign piacipal an account o(such mones. )

Dew

see attachoI.

FMM WA.. Nupo"

< Aeubli ofHlak~ti wplrepresentation

(b) IewVin-T MiS OF YAULX

I)nng this 6 month reporti period. have you received any thi ofvalue other than money from a breip principal

mnmed in Itm , 9 and io 0(lb $%mwt, ator my ower mIce. for rin the ineres sirsy soch fosisn pnnapei

Yes 0 P449

if yes, Wruish te bbeei oa:

Neinof Dfftf* dV
W" W VWue

EXHIBIT 8

-N

(p. 2)

pe~,. . efd soMe so lie" b It it hde -a etelesemme"ue"om . one" . abeg of vahwls ase IWeeG POOKVIC ase'elbd n~em See subl Mkse

t4eq bow OWl. %at" d 10kkW a., Of 00 Usd 10 1".m IMO~ b" SOBm. capes. 60e OPOPOO. GROWed eat Aeeee. eaetuaW rebw *"Wed UgMeees oval Cemmpeeeem -b&ILe *ad *a

Am~eta

ToWa



- PAU"

IS. (b) 3mmuma m EM- AtPs OF VALUS

During this 6 month reporting period, have you disposed of anything olvadue other than money in furtherance ofor In

connection with acUvitie on behalf of any fore principal named is Nom 1, 9 and 10 of this stwement?

Yes No I

Irys furnish the following information:

Date Name e(peao" What 4f l v.1 4fV
disposd to whom P4ve priWWlpI rme lPiOwp

(C) D1ISJUISSM*.PTS-1IOIJTlK(AI. ('OhN/lSl&TlOI4

During Ibis 6 month reporting period, have you from your own funds and on your own behalf either directly or through any

other person, made any contributions of money or other things ofvalue in connection with an election to any political ofice, or

in connection with any primary lctio, convention, or caucus held to select candidates for political office?

Yes I No D

If yes, furnish the following information:
::"- --"- Name V "

A Dae Amomw or eWe p.u//ek N"Pr qf

7/21/92 $1,000.00 NMqjtd Nntgeil Dwls Nucoi Nont.el DavisIv

-V-4XIlCAL IIUIO NMD

C (Section 1(j) of the Act defines "political roPaganda" as incluAing any oral, visual, graphic. writIt piclal or other

communication or expression by any person (I) which is reasonably adopted to, or which the person dissevol ais tM me

believes will, or which he intends to, prevail upon, indoctrinate, convert,induce, or in any other way influence a reoplm o any

-section of the public within the United States with refence to the political or public interests, policies, or Mkons of a

government of a foreign country or a foreign political party or with reference to the foreign policies ofthe United Slates or promote

in the United States racial, religious, or social dissensions, or (2) which advocates advises, instites, or piom any raial, social,

pliti "l, or rcli iuu , di srdcr, civil riot, or other conflict involving the use olforce or violence in any other American republic or the

overthrow of any goverment or political subdivision orany other American republic by any means involving the use offorc or

violence.)

16. During this 6 month reporting period, did you prepare, disseminate or cause to be disseminated any politicall propaganda as

defined above? Yes 0 No (a

IF YES, IFSPOND TO THE M MAWNING IW IN THU SCTION V.

17. Identify each such foreign principaL
EXHIBIT 8 (p. 3)
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Have shr form registration Statements been filed by all ithe eroM named in Ites S and i ofthe supplemental statement?

ye nfih NO 0

If mo list names a( pers who have not fied the required Matement.

-- T~e undersigned swears) or a~firm(s) a he has (they have) read the informtin set forth in this registration statment and

the attached exhibits and that he is (thevy fltier with the emawt5 heelend that such contents are in their entirely true and

alcM to te be of his (ther ko and belief, except h e Iit make(s) no reprsentatio- as to the truth or
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this 28th dayo_ JUly , 9 92
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I FEDERAL ELECTION COMMISSION
WVASHI%G TO\ 0 C 20463

October 6, 1992

Andrew E. Grigsby, Esq.
Corlett, Killian, Ober & Levi
A Professional Association
116 West Flagler Street
Miami, Florida 33130

RE: MUR 3634

Dear Mr. Grigsby:

This letter acknowledges receipt on October 1, 1992, of
your complaint alleging possible violations of the Federal
Election Campaign Act of 1971, as amended ('the Act'), by Magda
Montiel Davis for Congress and Barry Imber, as treasurer. The

C, respondents will be notified of this complaint within five days.

You will be notified as soon as the Federal Election
Commission takes final action on your complaint. Should you

- receive any additional information in this matter, please
forward it to the Office of the General Counsel. Such
information must be sworn to in the same manner as the original
complaint. We have numbered this matter MUR 3634. Please refer
to this number in all future correspondence. For your
information, we have attached a brief description of the
Commission's procedures for handling complaints.

Sincerely,

Teresa A. Hennessy
Assistant General Counsel

Enclosure
Procedures



FEDERAL ELECTION COMMISSION
WAsHI%CTO% DC 2046)

October 6, 1992
Barry raber, Treasurer
Magda Montiel Davis for Congress
2650 S.W. 27th Avenue
Miami, FL 33133

RE: MUR 3634

Dear Mr. Imber:

The Federal Election Commission received a complaint whichindicates that Magda Montiel Davis for Congress ("Committee m )
and you, as treasurer, may have violated the Federal Election
Campaign Act of 1971, as amended ("the Act"). A copy of thecomplaint is enclosed. We have numbered this matter MUR 3634.Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in-- writing that no action should be taken against the Committee andyou, as treasurer, in this matter. Please submit any factual orlegal materials which you believe are relevant to theO> Commission's analysis of thi; matter. Where appropriate,
statements should be submitted under oath. Your response, whichc should be addressed to the General Counsel's Office, must besubmitted within 15 days of receipt of this letter. If noresponse is received within 15 days, the Commission may takefurther action based on the available information.

This matter will remain confidential in accordance with2 U.S.C. 5 437g(a)(4)(n) and 5 437g(a)(12)(A) unless you notifythe Commission in writing that you wish the matter to be madepublic. If you intend to be represented by counsel in thismatter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive anynotifications and other communications from the Commission.



Barry Imber, Treasurer
Magda Montiel Davis for Congress
page 2

If you have any questions, please contact Joi L. Roberson,
the staff member assigned to this matter, at (202) 219-3400.

For your information, we have enclosed a brief description of

the Commission's procedures for handling complaints.

Sincerely,

Teresa A. Hennessy
Assistant General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement

cc: Nagda Montiel Davis A

01)

C
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October 14, 1992 AMA
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Ms. Joi L. Roberson
Office of the General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MJR 3634

Dear Ms. Roberson:

Lr) This letter is to confirm our telephone conversation in
which I requested on behalf of Barry Iber and the Magda Nontiel

C Davis for Congress Committee ("Comittee") an extension of time
to file a responsive brief in the above referenced matter.

As the allegations concern events that took place in Florida
several weeks ago and the individuals with the most knowledge of
the events described in the complaint are currently involved in
timely tasks relevant to the ongoing coresional camaign, the

S Committee and Mr. Iber need additional time to i their
records and to interview appropriate campaign I.C?'

Accordingly, the Coittee requests an additional 20 days
over the 15 days in which the ConnittAe and Mr. Iber is required

c to file a responsive brief. We respectfully request an extension
of time to November 16, 1992.

Enclosed please find a Statement of Designation of Counsel
r for your records.

Thank you for your cooperation and understanding in granting
this extension.

f hil p Friedman

Enclosure
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STAT'ENT Of DESZG44ATION Of COUSl...L

pHrlt 3634

NAE or COUNSEL: Philip S. Fr eduaillaul4 X Zfh

ADDRESS: Ross & Ha:dies

888 16th Street, N.W.

Washington, D.C. 20006

TELEPHONE:t 202 ) 296-8600

'0 are

C The above-named individuals;3 hereby designated as my
are

10 counselsand *2 authcrized to receive any notifcatioS and other

- communications from :he Com=:ssion and to a=- on my behalf

before the Co.missin.

Cfc- t

Barry luber, Treasurer.

Xagd ?ontiel Davis for Conress
Magda Montatl Davis

S ggSpONDENT'S NAME: Barry A. Imber

Imber & Company
3081 Salzedo Street, Third

Coral Gables, Florida 3313 4 ___._=

TELEPHONE: HOr( _......

305 442-7010

Flo/

** TOTAL P;GE.003 **



FEDERAL [[[(lION ()\IMISSIO\%,

October 16, 1992

Mr. Philip Friedman, Esq.
Ross & Hardies
888 Sixteenth Street, N.W.
Washington, D.C. 20006-4103

RE: MUR 3634
Magda Montiel Davis for Congress
and Barry Imber, as treasurer

Dear Mr. Friedman:

This is in response to your letter dated October 14, 1992,which we received on October 14, 1992, requesting an extensionC of twenty days to respond to the complaint dated September 29,1992. After considering the circumstances presented in yourletter, the Office of the General Counsel has granted therequested extension. Accordingly, your response is due by theclose of business on November 16, 1992.

If you have any questions, please contact me at (202)
219-3400.

Sincerely,

C-

Joi L. Roberson
Law Clerk
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November 16, 1992

Ms. Joi L. Roberson
Office of the General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: XUR 3634

Dear Ms. Roberson:

Enclosed please find an original and two copies of the
Response of Barry Imber and the Magda Montiel Davis for Congress
Committee in the above referenced matter.

If you have any questions or coy-erns, please give me a
call. O

Enclosure



UNITED STATES OF AMERICA
BEFORE THE FEDERAL ELECTION COMMISSION

IN THE MATTER OF MAGDA MONTIEL
DAVIS FOR CONGRESS AND BARRY MUR 3634
IMBER, AS TREASURER

RESPONSE OF MAGDA MONTIEL DAVIS FOR CONGRESS
AND BARRY IMBER, AS TREASURER

On September 29, 1992, Andrew E. Grigsby filed a complaint

with the Federal Election Commission ("FEC") alleging violations

of the Federal Election Campaign Act of 1971, as amended

(hereafter "FECA" or "Act") by Magda Montiel Davis for Congress

and Barry Imber, as treasurer (collectively, the "Respondents").

The complainant alleges that the Respondents failed to file a

pre-election campaign finance report with FEC.

Pursuant to 11 CFR 111.6, this memorandum sets forth the

factual and legal basis upon which the FEC should take no action

against the Respondents.

STATEMENT OF FACTS

On July 10, 1992, Magda Montiel Davis filed with the Florida

State Division of Elections as a candidate for the U.S. House of

Representatives.

On July 22, 1992, Ms. Davis filed with the FEC a Statement

of Candidacy as well as a Statement of Organization of her

principal campaign committee, Magda Montiel Davis for Congress

(the "Committee").



On July 27, 1992, the Committee's treasurer, Barry Imber,

telephoned Ian Stirton at the FEC to inquire whether a pre-

primary report needed to be filed with the FEC. Mr. Imber's

inquiry was prompted by the fact Ms. Davis was not only unopposed

in the August 24, 1992 Democratic primary, but also by the fact

that her name did not even appear on the primary ballot. Based

on these facts, Mr. Stirton responded that the Committee did not

have any obligation to file a pre-primary report with the FEC.

Between July 22, 1992, the date Ms. Davis filed a Statement

of Candidacy and August 12, 1992, the closing date for any pre-

primary report to be filed with the FEC, the Committee didC,
receive contributions and make expenditures in excess of $5,000.

DISCUSSION

Shortly after filing a statement of candidacy and stateumnt

of organization with the FEC, the Committee's treasurer, Barry

O lImber, contacted the FEC to inquire about the necessity of filing

a pre-primary report. Of particular concern to Mr. Imber was the

necessity of filing a pre-primary report in light of the factC
that Ms. Davis was not only unopposed for the Democratic Party

nomination, but that her name did not even appear on the ballot.

Although the Respondents are now well aware that FEC has, in

various advisory opinions, left little doubt that an unopposed

candidate whose name does not even appear on the primary ballot

is nevertheless required to file the pre-election report

specified in 11 CFR § 104.5(a)(1), ee Advisory Opinions 1986-21;

1986-19, the advice they received from the FEC's Mr. Stirton was

to the contrary. In fact, after directly asking Mr. Stirton



whether a pre-primary report was required, Mr. Stirton responded

that a report was not necessary. See Affidavit of Barry Imber.

However erroneous Mr. Stirton's advice may have been, the

central fact remains that Mr. Imber made a good faith effort to

determine from the FEC the pre-primary reporting requirements of

the Committee. As the Act and Commission regulations make clear:

When the treasurer of a political committee show that best
efforts have been used to obtain, maintain, and submit the
information required by this Act for the political
committee, any report or any records of such committee shall
be considered in compliance with this Act.

2 U.S.C. 432(h) (2) (i).

Here, Mr. Imber telephoned the Commission to determine pre-

primary reporting requirements. Although the information he

received from the Agency responsible for administering the ActLn
was incorrect, he no doubt exhibited a good faith effort to

assure that the Committee was in compliance with the law.

ON. Moreover, upon discovering that the pre-primary report should

Chave been filed, Mr. Imber prepared and filed the appropriate

report with the FEC. There was no effort to deceive, and no

effort to avoid the FEC's reporting requirements. There was

simply a mistaken reliance on Mr. Stirton's incorrect advice.

The facts are unambiguously clear in demonstrating that the

Committee's failure to file the required pre-primary report was

not knowing and willful. Moreover, the Committee's filing of the

required report upon discovering the reporting error further

demonstrates the Respondents efforts to mitigate any problem

caused by their failure to file, as well as their effort to fully

comply with the letter and spirit of the FECA.



In light of the Respont good faith effort to comply with

the PICA, and their filing of a pre-primary report immediately

upon discovering that the information they received from the FPC

was erroneous, the Respondents request that the FEC take no

further action on this matter.

Date: November 16, 1992

Recy4 submitted,

"Philip S 'FriedmanAttorney ,/for Respondents
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ADDITIONAL DOCUMENTS WILL BE ADDED TO THIS FILE AS THEY
BECOME AVAILABLE. PLEASE CHECK FOR ADDITIONAL MICROFILM
LOCATIONS.
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VES 3W3 RJI~tS REVZ3Dtl ?O ADIZCQIU IZC3tOVZI ?Z

1. Memo, General Counsel to the Commission, dated

April 14, 1993, Subject: Unforcement Priority System.
See Reel 354, pages 1595-1620.

~3. Certification of Commission vote, dated April 28, 1993.
Se Reel 354, pages 1621-22.

~~4. G~eral Counel's Report, In the Ratter of -_-hi-_n-t
ftlotity, dated Dceber 3. 1993.

.... Us, l 354, pges 1623-1740.

e: ; ::5. Certi fietioe of cim..i~o* #ote,.-dte O ' *; in ,.
R . ~~ SmI'* 354. pageS 1741-1746.
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!hiltp friedman, Esquireos & Earris
Ib Sixteenth Street, NW..
Vaebiagton, D.C. 20006-4103

33: RNl 3634

Deer Kr. Friedman:

Oni October 6, 1992, the Federal Election Cotmssionnotified your clients, nayda N~oette1 Davis for Congress and
Bery laber, ams tmr o f S eomplalit alicyun ert
vim1tione of the 'Federa1 S ectioo Cip.ia Lo of 1971, as
~i~e..A copy of the euaint Was eaclosedi th tiht

lI

• e ror

If you have say qeastions, please contact ue at (202)219-3400.

Sincerely,

oiL. obersos

AttachmentNarrative

Date the Commission voted to close theo file:t E SUOEC 89 UI H I ii i i ii i i l



Yh. complainant, Andrew Grisley, alleged that therespondents failed to file a pre-ptimary report in 1992.l~spondents admitted that they originally did not file a
pre-primary report. lovever, they claimed that an FECinformation staffperson told them that they did not have to filea pre-primary report. According to respondents, they filed areport immediately upon discovering that the information theyreceived from the staffperson was erroneous.y

This matter has little or no impact on the process, andinvolves no significant issue relative to the other issuespending before the Commission, no substantial amounts of money,inexperienced actors, and significant remedial action.Additionally, there is no indication of serious intent by the
respondents to violate the FICA.



E ZXDL
Andrew K. Grisby, Esquire
Corlett, Kllilan, Ober a Levi
A Professional Association
116 West Flayer Street
Kiami, FL 33130

33: RNR 3634

Dear Kr. Grisby:t

On October 1,* 1ff 2, . theUweral 31eUOa C sen
Federal E~letion @ 9Iac*<oS 1#7!j ! - t~d 'p 4 ) .~t

Copuission has- --

£ 437g(a) (S). "" -

Joi L. Rotson

Attorney

Attachment
Narrative

Date the Commission voted to close the file: ________

;~



a. ny~ ms casm

The complainant, Andrew Grisley, alleged that therespondents tailed to file a pie-primary report in l9!2.Respondents admitted that they originally did not file a
pie-primary report. lovever, they claimed that an PlCinformation staffperson told them that they did not have to filea pie-primary report. According to respondents, they filed areport inediate 1y upon discovering that the information they
received from the staffperson vas erroneous.

This matter has little or no impact on the process, Bndinvolves no significant issue relative to the other issuespending before the Commission, no substantial amounts of money,inexperienced actors, and significant remedial action.Ad~ditionally, there is no indication of serious intent by the
respondents to violate the PICA.
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