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Re: Federal Election Campaign Complaint
re: Magda Montiel Davis for Congress
and Barry Imber, Treasurer
Dear Sir/Madam:
Enclosed is a complaint regarding Magda Montiel Davis for
Congress and Barry Imber, Treasurer, for filing before the Federal
Election Commission of the United States of America.

We appreciate your assistance in filing this matter.

Very truly yours

DREW E. GRIGSBY
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BEFORE THE FEDERAL ELECTION COMMISSION
OF THE UNITED STATES OF AMERICA

In re: Magda Montiel Davis; MUK 56/73‘/

Magda Montiel Davis for Congress;
Barry Imber, Treasurer
COMPLAINT
Pursuant to 2 USC437g(a)(l) and 11 CFR 111.4(a), I, Andrew E.
Grigsby, hereby file the following complaint regarding the failure
of Magda Montiel Davis and Magda Montiel Davis for Congress to file
campaign finance reports ("Report of Receipts and Expenditures”,

FEC Form 3) as required by law, as set forth herein.

INTRODUCTION

1. Magda Montiel Davis officially filed with the Division of
Elections, State of Florida, as a candidate for the U.S. House of
Representatives, District 18, Florida, as a registered Democrat on
July 10, 1992. Davis officially designated with the Federal
Election Commission the name "Magda Montiel Davis for Congress" as
her principal campaign committee and Barry Imber as treasurer on
July 22, 1992.

2. Neither Davis nor Davis for Congress has at any time filed
any campaign finance reports disclosing receipts or expenditures
(FEC Form 3, "Report of Receipts and Disbursements").

3. Any and all individuals who had become "candidates", as
defined by federal law, prior to August 12, 1992 were required to
file a "Report of Receipts and Disbursements" (FEC Form 3) no later
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than August 20, 1992 (covering the period up to August 12). The
Federal Election Campaign Act defines a candidate as an individual
making $5,000 or more in "expenditures”, or receiving $5,000 or
more in “contributions”. (See 2 USC 431(2); 11 CFR 100.3(a);
attached as exhibit 1)

4. Complainant Andrew E. Grigsby is a citizen, resident and
registered voter of congressional District 18, Florida, in which

Davis is running for election.

VIOLATION OF LAW:
FAILURE TO FILE CAMPAIGN FINANCE REPORT

5. Based on information and belief, complainant Andrew E.

Grigsby has reason to believe that the Federal Election Campaign

Act is being wviolated by the failure of Davis and Davis for
Congress to file required campaign finance reports ("Report of
Receipts and Expenditures", FEC Form 3). This belief is based on
the following reasons, each of which individually constitutes

sufficient grounds for such belief:

1. Davis’ Known Expenditures
6. Davis had made, prior to August 12, 1992 known

"expenditures” of $7,122.50 in the form of the Florida "qualifying
fee" (separate from and not including the Florida “party
assessment” of $2,590), which exceeded the $5,000 threshold, at
which point Davis had met the definition of "candidate" under
federal law and was required thereafter to file scheduled campaign

finance reports.




7. Florida law, Florida Statutes 99.061(1) and 99.092(1)
imposes two separate and distinct charges upon candidates
gqualifying to run for elected office: (1) a “qualifying fee"
(equaling 5.5% of the office salary, consisting of a "filing fee"
of 4.5% and an "election assessment” of 1.0%); and (2) a “party
assessment" (equaling 2.0% of the office salary, if the political
party chooses to impose the assessment). 1In 1992, in elections for
the U.S. House of Representatives, the "qualifying fee" equals
$7,122.50 and the "party assessment"” equals $2,590. The “party
assessment" may be paid directly to the party, with the candidate
showing a receipt to Florida officials at the time of qualifying
for office to prove that the assessment has been paid, or the
"party assessment” may be paid to State officials at the time of

gqualifying. The "qualifying fee" must be paid to state officials

at the time of qualifying. (See FS 99.061(1) and 99.092(1),

attached as exhibit 2.)

8. On July 10, 1992, Davis paid the State of Florida by check
the total amount of $9,712.50, to cover both the "qualifying fee"
of $7,122.50 and the "party assessment” of $2,590. Davis paid the
$7,122.50 "qualifying fee" to the State of Florida in furtherance
of her campaign, pursuant to Florida Statute 99.061(1) and
99.092(1). This payment of $7,122.50 constitutes an “"expenditure"
under federal law. (See 2 USC 431(9)(A), attached as exhibit 3.)

9. Note for informational purposes that the Democrat Party of
Florida has chosen to levy the “party assessment". Therefore, in

addition to the “qualifying fee", Davis also paid $2,590 as a




“party assessment” to the State of Florida for transfer to the
Democrat Party as a party charge for appearing on the ballot as a
Democrat, pursuant to Florida Statute 99.061(1) and 99.092(1).
Under federal law, 2 USC 431(9)(B)(x) (attached as exhibit 3),
“{tlhe term ’'expenditure’ does not include ...payments received by
a political party committee as a condition of ballot access which
are transferred to another political party committee or the
appropriate State official". Accordingly, the "party assessment"
in the amount of $2,590 may not be classified as an "expenditure”,
but this exemption is unrelated to and of no effect on the
classification of the payment of the "qualifying fee" of $7,122.50

as an "expenditure".

II. Davis Own "Statement of Candidacy”
10. On July 22, 1992, Davis certified herself that she had

become a "candidate" as defined by federal law, by filing a
“Statement of Candidacy®" (FEC Form 2), in which Davis named her
principal campaign committee as "Magda Montiel Davis for Congress”.
(See attached exhibit 4).

11. Further, on July 22, 1992, Davis’ principal campaign

committee filed its "Statement of Organization® (FEC Form 1),

identifying Barry Imber as its treasurer and identifying its

campaign depository. (See attached exhibit 5).
12. FEC Form 2, "Statement of Candidacy", is to be filed under
federal law no later than 15 days after an individual becomes a

"candidate" as defined by federal law. FEC Form 1, "Statement of




Organization", is to be filed under federal no later than 10 days
after FEC Form A is filed. (See 2 USC 432(e)(l) and 433(a),
attached exhibit 6.) Thus, Davis considered herself to be a

"candidate” under federal law not later than July 22, 1992.

I111. Davis Own Statement of Comntributions of $200,000
13. On September 21, 1992, Davis said that she had raised

$200,000 for her campaign (quoted in the Miami Herald newspaper on

September 22, 1992). (See attached exhibit 7).

14. Further, Ira J. Kurzban, Esqg., of the law firm of Kurzban,
Kurzban, and Weinger, P.A., the registered foreign agent for the
government of Haiti, revealed in his required Foreign Agent
Registration Statement (pursuant to the Foreign Agents Registration
Act of 1938) that he made a contribution of $1,000 to “Davis for
Congress” on July 21, 1992, which constitutes a “contribution®
under federal law. (See attached exhibit 8.)

15. Because Davis had already received at least $1,000 in

contributions by July 21, 1992 (see paragraph 14 above) and claimed

to have raised $200,000 by September 21, 1992 (see paragraph 13

above), it is highly unlikely and unreasonable to believe that
Davis had not raised $5,000 by August 12, 1992 (the closing date
for the campaign finance report, FEC Form 3); nor is it consistent

with the facts set forth in sections I and II above.

REQUEST FOR RELIEF

Therefore, complainant Andrew E. Grigsby respectfully requests




the Federal Elections Commission to investigate this violation and
issue the following relief:

A. That Davis and Davis for Congress be found in violation of

the Federal Election Campaign Act for failure to file campaign

finance reports (“"Report of Receipts and Expenditures", FEC Form 3)
(Request for Relief) as required no later than August 20, 1992;

B. That Davis and Davis for Congress be ordered to file such
delinquent reports forthwith without delay and be ordered to file
future reports on time as required by law;

C. That the proper fines be levied and other penalties be
administered against Davis and Davis for Congress, as appropriate;
and

D. That other remedies be adopted as the Commission deems

appropriate.

Verification
I, Andrew E. Grigsby, hereby swear and affirm that the above
statements are true and correct to the best of my knowledge,
information, and belief..
Respectfully submitted,

-—

Andrew E. Grigskly, Esqg.
Corlett, Killian, et al, PA
116 W. Flagler Street
Miami, FL 33130
305-377-8931
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Subscribed to and sworn before me on this 4 day of September,

1992, by Andrew E. Grigsby.

State of Florida > :
County of Dade Notary Pub

My commission expires: SvP-a3




2 USC 431

§431. Definitions

When used in this Act:
(1) The term “election™ means—

(A) a general, special, primary, or runoff election;

(B) a convention or caucus of a political party
which has authority to nominate a candidate;

(C) a primary election held for the selection of
delegates to a national nominating convention of a po-
litical party; and

(D) a primary election held for the expression of
a preference for the nomination of individuals for elec-

tion to the office of President.
(2) The term “candidate” mcanho
_seeks nomination for election, or election, to Federal office,

and for purposes of this paragraph, an individual shall be
deemed to seek nomination for election, or election—

(A) if such individual has received contribution
aggregating in excess of $5,000 or has M

regating in uﬁ:ﬁ,ﬂ.ﬂﬂ_ﬁl&l
,.%B)B if such individ has given his or her con-
sent to another person to receive contributions or make
expenditures on behalf of such individual and if such
person has received such contributions aggregating in

excess of $5,000 or has made such expenditures aggre-
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gating in excess of $5,000.

11 CFR

#1003 Candidate (2 US.C. 431(2))

(a) Definition. Candidale means an
individual who seeks nomination for
election, or election, to federal office.
An individual becomes a candidate for
Pederal office whenever any of the
following events occur:

(1) The individual has received con-
tribufions aggregating in excess of
$5,000 or made expenditures aggregat-
ing in excess of $5,000.

(2) The individual has given his or
her consent to another person to re-
ceive contributions or make expendi-
tures on behalf of that individual and
such person has received contributions
aggregating in excess of $5,000 or
made expenditures aggregating In
excess of $5.000.

EXHIBIT 1

100.3

(3) After written notification by the
Commission that any other person has
received contributions aggregating in
excess of $5,000 or made
aggregating in excess of $5,000 on the
individual's behalf, the individual fails
to disavow such activity by letter to
the Commission within 30 days of re-
ceipt of the notification.

(4) The aggregate of contributions
received under 11 CFR 100.3(a) (1),
(2), and (3), in any combination there-

of, exceeds $5,000, or the aggregate of
expenditures made under 11 CFR
100.3(a) (1), (2), and (3), in any combi-
nation thereof, exceeds $5.000.




ch in Government Act
SC Appendix 6, sec 101(
(Finencizl Disclocure Statements)

as section won
Campaign Act of 1971, in a calendar year for
nomination or election to the office of President.
Vice President, or Member of Congress, or on or
before May 15 of that calendar year, whichever
is later, but in no even 30 da

successive year an individual continues to
be a candidate, an individual other than an in-
cumbent President, Vice President, or Member
of Congress shall file a report containing the in-
formation described in section 1021b

11 CFR 100.2 (a) and (c)(5)

#100.2 Election (2 US.C. 431{1)).
{a) Election means the process by

which iMMdm.W
" on =

ion, or e on, to office. The
specific types of elections, as set forth
al 11 CFR 100.2(b), (¢), (d), (e) and ()
are included in this definition.

(b) General election. A general elec-
tion Is an election which meets either
of the following conditions:

(1) An election held in even num-
beéred years on the Tuesday following
the first Monday In November Is a
general election.

f2) An election which is heid to fill a
vacancy in a Federal office (Le., a spe-

cial election) and which is intended to
resuit in the final selection of a single
individual to the office at stake Is &
general election. See 11 CFR 100.2(1).

(c) Primary election. A primary elec-
tion is an election which meets one of
the following conditions:

(1) An election which Is held prior to
& general election, as a direct result of
which candidates are nominated, in ac-
cordance with applicable State law, for
election to Federal office in a subse-

(5) With respect to any major party
candidate (as defined at 28 USs.C.
8002(6)) w

EXHIBIT } (p. 2)




99.087 Moethod of qualitying for nomination or sleg-
tion 1o federal, stste, county, or distriot office.—

(1) The provisions of any specia! act (o the contrary
notwithetanging. sach person sesking to qualify for
nomination or slaction to a federal, state, or multicounty
distnict office, other than & judicial office as defined in

chaptar 106, file his qualification papers with, and

pay ich shal e f: =
and g «——
N-E levied, 1o, the Dopmmognt § ému or qﬁ'

by the alternative method with the Department of State,

at any time after noon of the 18t day for qualifying, which
shall be as follows: the 120th day prior 10 the pn-
mary, but not latar tnan noon of the 116th day prior 10

the date of the first pnmary, Tor persong seeking 10 qual-

ity for nomination or election to federal otfice: and noon

of the 50th day prior to the first primary but not later

than noon of the 48th day pnor 1o the date of the first pri-
mary, for persons seekng to quaify for nomination or

slaction to a state or mufticounty district office. How-
ever, the quaiifying fee. If any, paid Dy an independent
mdmuammnyandwnmurcm
to such candidate by the qualifying officer within 10 days
from the date that the determination 's made that such
candidate or minor party faled to obtsin the required
number of sianatures.

99.092 Qualifying fee of candidste; notification of
Department of State. —

(1) Each person seeking to qualify for nomination or
siection to any office, axcept a person seeking to qualify
pursuant to 5. 99.095 and except a person to
qualify as @ write—in candidate, shall pa <~
which shall consist of a fiing fee and

pay
103.121, at the time of filing his other qualitying papers.

— mmmdmﬁmm.u.aw“mw
salary of the office. The amount of th~ “ling feq saual to

1.5 percent of the annual salary of the omce shall be
transferred to the Election Campaign Financing Trust
Fund. The remaincer shall be distributed pursuant 10 8.
——> 59.103. The amount of the eisction assasament 6. Loar-
of the annual salary Of the office sought. The slec-
assassment shall be deposited into the Elections
Commission Trust Fund. The amount of the
——)-%: t of the annual salary. The
purposes of computing the filing
fes, slection assessment, and party assessment shall Florida
bocm_\pulodnymuﬂp)ymgmmmomwym, Statutes
excluding any special qualification pay, suthorized for
such office as of July 1 immediately precading the first 99.061
day of qualifying. No qualifying fee shall be returned to and
the candidate uniess he withdraws his candidacy before 99.092
the last date to qualify. If & candidate dies prior to an
slection and has not withdrawn his candidacy before the
last dale to quallly, his qualifying fee shall be retumed
1o his designated beneficiary, and, if the filing fee or any EXHIBIT 2
portion thereof has been transterred to the political party SASAMLLS
of the candidate, the Secretary of State shall direct the
party to return that portion to the designated beneficiary
of tha candidaia.




2 USC 431(9)

®) (A) @expcnditurc”includu':'_,- Ty
(i) _any purchase, t, distribution,
loan, advance, deposit, or Eﬁ oi money Or any-
thing of value, made by_any person for the pur-
pose of influencing any election for Federal office;
and

(1) a written contract, promise, or agree-
ment 10 make an expenditure.

(B) The tepm “gxpenditure” dogs not include—

(x) payments received by a political party
commitice as a condition of ballot access which
are transferred to another political party commit-
tee or A official.

? 3
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11 CFR 100.8

Lh'm;npptnlu:
A distribu-
n, loan (except for a loan made in

accordance with 11 CFR 100.8(bX12)),
advance, deposit, or gift of money or
anything of value,

' e

magde by any person
fote purpeel-ispumpns i
An ex-
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another party committee
or payments made to the appropriate
State umau;&ﬁgt%%ﬁ%ﬂ}k“t
L T coess
as a sccess
are not

EXHIBIT 3
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2 USC 432(e)

(e) #nncipal and additional campaign committees; designa-
tions, status of candidate, authorized committees, eic.
(1) Each candidate for Federal office (other than the

nominee Tor the office of Vice President) shall designate ip
ww%l‘n accordance with paragraph

O serve as the principal campaign committee of such
candidate. Such designation shall be made no later than 15
days after becomin jgbl candidate. A candidate may designate
additional politic committees in accordance with para-
graph (3) to serve as authorized committees of such candi-
date. Such designation shall be in writing and filed with the
principal campaign committee of such candidate in accord-
ance with subsection (f)(1) of this section.

(2) Any candidate described in paragraph (l) who re-
ceives a contnbutign, or any loan for use in connection with
the campaign of such candidate for election, or makes a dis-
bursement in connection with such campaign, shall be con-
sidered, for purposes of this Act, as having received the
contribution or loan, or as having made the disbursement, as

the case may be, as an agent of the authorized committee or
committees of such wdate.

2 USC 432(2)
§ 433. Registration of political committees

(a) Statements of organization. Each authorized campaign
committee shall file a statement of organization no later than 10
days after designation pursuant to section 432(e)(1). Each sepa-
rate segregaled fund established under the provisions of section
441b(b) shall file a statement of organization no later than 10
days after establishment. All other committees shall file a state-
ment of organization within 10 days after becoming a political
committee within the meaning of section 431(4).

(b) Contents of statements. The statement of organization of
a political committee shall include—

(1) the name, address, and type of committee;

(2) the name, address, relationship, and type of any
connected organization or affiliated committee;

(3) the name, address, and position of the custodian of
books and accounts of the committee;

(4) the name and address of the treasurer of the com-
mittee;

(5) if the committee is authorized by a candidate, the
name, address, office sought, and party affiliation of the can-
didate; and

(6) a listing of all banks, safety deposit boxes, or other
depositories used by the committee.

EXHIBIT 6
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+  US. Department of Jusiice .
Washington, DC 20530

ﬂm‘ OMB Me ) 108 G082
2of Agents Kegistration Aci

30 JUN1992

(Imsant daia)

For Six Month Period Ending

’ ﬁ Registration No.
( Xurzban, Kurzban and Weinger, P.A. 4/) 4604
Business Address of Registrant
2650 SW 27th Avenue, 2nd Floor
Miami, Florida 33133 I—REGISTRANT

I. Has there been a change in the information previously furnished in connection with the following:

(a) If an individual:

(1) Residence address
{2) Citizenship Yes O No &
(3) Occupation

(b) If an organization:

(1) Name Yes O
< (2) Ownership or control Yes O No
(3) Branch offices Y O No

2. Explain fully all changes, if any, indicated in item 1.

IF THE REGISTRANT IS AN INDIVIDUAL, OMIT RESPONSE TO ITEMS 3. 4, snd 5.

3. Have any persons ceased acling as partners, officers, directors or similar officials of the registrant during this 6 month reporting
period? Yes O No ®

3 A
If yes, furnish the following information: :;‘._’J :"
Tl - |
tg I 3
Name Position '&,- CIDé t‘u nection
f‘-lt v - Ended
] el
e [ 43 [7

R

e e R e e S R e O] Wi i

EXHIBIT 8




IV=FINANCIAL INFORMATION

14, (a) RECEIPTS-MONILS
During this 6 month reporting period, have you received from any foreign principal named in ltems 8, 9 and 10 of this
statement, of from any other source, for orin the interests of any such foreign principal, sny contributions, income or money
either as compensation or otherwise? Yes B No O

If yes, sel forth below in the required detail and separatcly for cach foreign principal an account of such monies.’

Date From Whom Purpose Amouni
Republic of Haiti )egal representation

{b) RECEIPTS—THINGS OF VALUE
During this 6 month reporting period, have you received any thing of value’ other than money from any foreign principa)
named in ltems 8, 9 and 10 of this statement, or from any other source, for or in the inlercsts of any such foreign pnincipal?
Yes O NoXx¥

If yes, furnish the following information:

Name of Date
Joreign principal received

EXHIBIT 8 (p. 2)

Ya regesramt 1 rogured bo fie an b abba 3 e colienin er rectins connbutons, foens, monay, or other (hings of value for 8 foreigs prmcipal os past of & m:-qu-ﬂ;q; Soc Rule ”ll_ll
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During this 6 month reporting period, have you disposed of anything of value® other than money in furtherance of or in
connection with activities on behall of uny forcign principal named in items 8, 9 and 10 of this statement?
Yes O No &4

15. (b) DISBURSEMENTS-TIIINGS OF VALUE

If yes, furnish the following information:

Date Name of person
disposed to whom given

(¢) PISBURSEMENTS—PFOLITICAL CONTRIBUTIONS
During this 6 month reporting period, have you from your own funds and on your own behalf either directly or through any
other person, made any contributions of money or other things of value® in connection with &n clection 1o any political office, or
in connection with any primary election, convention, or caucus held to select candidates for political office?
Yes B No O

If yes, furnish the following information:

Daie

/21/92

Y—POLITICAL PROPAGANDA

c {Section 1{j) of the Acl defines “polilical propaganda™ as including any oral, visual, graphic, writlen, pictorial, or other
rncomrnnmcauon or expression by any person (1) which is reasonably adapted to, or which the person disseminating the same
believes will, or which he intends o, prevail upon, indoctrinate, convert,induce, or in any other way influence a recipicnt or any
~ section of the public within the United States with reference to the political or public interests, policies, or relstions of &
government of a foreign country or a foreign political party or with reference to the foreign policies of the United States or promote
in the United States racial, religious, or social dissensions, or (2) which advocales, advises, instigates, or promotes any racal, social,
puolitical, or religious disorder, civil riot, or other conflict involving the use of force or violence in any other American republicor the
overthrow of any government or political subdivision of any other American republic by any means involving the use of force or

violence.)

16. During this 6 month reporting period, did you prepare, disseminate or cause 10 be disseminated any polilical propaganda as
defined above? Yes O No ¥

IF YES, RESPOND TO THE REMAINING ITEMS IN THIS SECTION V.

17. ldentify each such foreign principal.
EXHIBIT 8 (p.
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If you have previously filed an Exhibit C*, state whether any changes therein heve occurred during this 6 month reporting
penod. Yea: O No 3

26. EXMImITC

Yes O Ne D

If yes, have you filed an amendment 10 the Exhibit C?

If no, please atlach the required amendment.

. SHORT FORM REGISTRATION STATEMENT

Have short form registration statements been filed by all of the persons named in ltems $ and / of the supplemental statement?
Yes No O

If no, list names of persons who have not filed the required statement.

ey The undersigned smr{ s)or all'irm(s) that he has (lhoy have) read lhc mfoﬂmuon sel fonh in lh:s re.umuon nnu:mcnl und
the attached exhibits and that he is (they arg) familiar with the contenis thereol and thal such contents are in their entirety true and
“~ accurate 10 the best of his (their) knowledge and belief, except that the undersigned make(s) no representation as to the truth or
accuracy of the information conlained in sitached Short Form Registration Statement, if any, insofar as such information is not
within his (their) personal knowledge.
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Subscribed and sworn 1o before me ¢t . Miami, Dade County, Florida by IRA J, KURZBAN, ESQ., .
who is personally known to me and who took an cath,

28th dayol ____ July 19 L a .

CONTICTAT MOV v T AL
MR, 4
NOTAES L W S50 g (e b4 TR LR

: . GOSN A £ b
vt ; My LCIMETSON Lo b 21740
y/ p e L e S
Lol L, - B R s . oo + e
ﬁq-rund-lnnpu.ht“snn"
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FEDERAL ELECTION COMMISSION

WASHINGTON DC 20463

October 6, 1992

Andrew E. Grigsby, Esq.
Corlett, Killian, Ober & Levi
A Professional Association
116 West Flagler Street
Miami, Florida 33130

MUR 3634
Dear Mr. Grigsby:

This letter acknowledges receipt on October 1, 1992, of
your complaint alleging possible violations of the Federal
Election Campaign Act of 1971, as amended ("the Act"), by Magda
Montiel Davis for Congress and Barry Imber, as treasurer. The
respondents will be notified of this complaint within five days.

You will be notified as soon as the Federal Election
Commission takes final action on your complaint. Should you
receive any additional information in this matter, please
forward it to the Office of the General Counsel. Such
information must be sworn to in the same manner as the original
complaint. We have numbered this matter MUR 3634. Please refer
to this number in all future correspondence. For your
information, we have attached a brief description of the
Commission’s procedures for handling complaints.

Sincerely,

,Jzuuu»“——/4 “Aé"“*““°f>/

Teresa A. Hennessy
Assistant General Counsel

Enclosure
Procedures




FEDERAL ELECTION COMMISSION

WASHINCTON. D C 20463

october 6, 1992

Barry Imber, Treasurer

Magda Montiel Davis for Congress
2650 S.Ww. 27th Avenue

Miami, FL 33133

MUR 3634

Dear Mr. Imber:

The Federal Election Commission received a complaint which
indicates that Magda Montiel Davis for Congress ("Committee"”)
and you, as treasurer, may have violated the Federal Election
Campaign Act of 1971, as amended ("the Act"). A copy of the
complaint is enclosed. We have numbered this matter MUR 3634.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against the Committee and
you, as treasurer, in this matter. Please submit any factual or
legal materials which you believe are relevant to the
Commission’s analysis of this matter. Where appropriate,
statements should be submitted under ocath. Your response, which
should be addressed to the General Counsel’s Office, must be
submitted within 15 days of receipt of this letter. If no
response is received within 15 days, the Commission may take
further action based on the available information.

This matter will remain confidential in accordance with
2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.




Barry Imber, Treasurer
Magda Montiel Davis for Congress
page 2

I1f you have any gquestions, please contact Joi L. Roberson,
the staff member assigned to this matter, at (202) 219-3400.
For your information, we have enclosed a brief description of
the Commission’s procedures for handling complaints.

Sincerely,

7
s .Muc-“-ud‘\_ % ._,/L‘_\ <
Teresa A. Hennessy
Assistant General Counsel
Enclosures

1. Complaint

2. Procedures

3. Designation of Counsel Statement

cc: Magda Montiel Davis
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Ross & Har¥iikls P11 3o

A PARTNERSHIP INCLUDING CORPORATIONS
B88 SIXTEENTH STREET, N.W.

TELECOPIER WasHingTON, D.C. 20006-4103 IBO MORTH MICHIGAN AVENUE
202.2068-879 CHICAGO. ILLINOIS SO80)- 7867
202-296-8600 =t
PARN AVENUEL TOWELR
B8 CAST SSTH STRELT
NEW YORK, NEW TORK 10022-3219
212-421-9858

October 14, 1992 — .
P i i
Ms. Joi L. Roberson
Office of the General Counsel
Federal Election Commission
999 E Street, N.W.

Wwashington, D.C. 20463
: MUR 3634
Dear Ms. Roberson:

This letter is to confirm our telephone conversation in
which I requested on behalf of Barry Imber and the Magda Montiel
Davis for Congress Committee ("Committee"™) an extension of time
to file a responsive brief in the above referenced matter.

As the allegations concern events that took place in Florida
several weeks ago and the individuals with the most knowledge of
the events described in the complaint are currently involved in
timely tasks relevant to the ongoing congressional campaign, the
Committee and Mr. Imber need additional time to inspect their
records and to interview appropriate campaign personnel.

Accordingly, the Committee requests an additional 20 days
over the 15 days in which the Committee and Mr. Imber is required
to file a responsive brief. We respectfully request an extension
of time to November 16, 1992.

Enclosed please find a Statement of Designation of Counsel
for your records.

Thank you for your cooperation and understanding in granting

this extension.
77

Philip/Friedman

Enclosure
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STATEMENT OF DESIGNATION OF COUNSEL

MUR 3634

NAME OF COUNSEL: Philip S. Friedman/David x Liehin

ADDRESS: Ross & Hardies

888 i6th Street, N.W.

Washington, D.C., 20006

TELEPHONE: ( 202 ) 296-8600
are ‘
= The above-named individuals s hereby designated as ay
are
w counselsand xs authcrized to receive any nctifications and other

coamunications from the Commission and to act on my behalf

befoce the Commission.

O~

o

; b - i) B e
- ate Signature é¢}"'

—

o

Barry Imber, Treasurer.

Magd Montiel Davis for Congress
Magda Montiel Davis

o RESPONDENT'S NAME: Barry A. Imber

Imber & Company
ADDRESS: 08l Salzedo Street, Third Floar

Coral Gables, Florida 33134 -
TELEPHONE: HOME( ) P
sUSINESs( -05 ) 442-7010 _
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FEDERAL ELECTION COMMISSION

W ASH

October 16, 1992

Mr. Philip Friedman, Esq.
Ross & Hardies

888 Sixteenth Street, N.W.
washington, D.C. 20006-410

RE: MUR 3634
Magda Montiel Davis for Congress
and Barry Imber, as treasurer

Dear Mr. Friedman:

This is in response to your letter dated October 14, 1992,
which we received on October 14, 1992, requesting an extension
of twenty days to respond to the complaint dated September 29,
1992. After considering the circumstances presented in your
letter, the Office of the General Counsel has granted the
requested extension. Accordingly, your response is due by the
close of business on November 16, 1992.

If you have any questions, please contact me at (202)
219-3400.

Sincerely,

i X . Fobeso

Joi L. Roberson
Law Clerk
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LAW OFFICES

Ross & HARDIES
& PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS
888 SIXTEENTH STREET, N.W.
TELECOPIER WASHINGTON, D.C. 20006-4103

202-206-879
202-296-8600

November 16, 1992

Ms. Joi L. Roberson

Office of the General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Dear Ms. Roberson:

Enclosed please find an original and two copies of the
Response of Barry Imber and the Magda Montiel Davis for Congress
Committee in the above referenced matter.

If you have any questions or concerns, please give me a
call.

si

ilip iedman

Enclosure
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL ELECTION COMMISSION

IN THE MATTER OF MAGDA MONTIEL
DAVIS FOR CONGRESS AND BARRY MUR 3634
IMBER, AS TREASURER

RESPONSE OF MAGDA MONTIEL DAVIS FOR CONGRESS
AND BARRY IMBER, AS TREASURER
On September 29, 1992, Andrew E. Grigsby filed a complaint
with the Federal Election Commission ("FEC") alleging violations
of the Federal Election Campaign Act of 1971, as amended
(hereafter "FECA"™ or "Act") by Magda Montiel Davis for Congress

and Barry Imber, as treasurer (collectively, the "Respondents™).

S

The complainant alleges that the Respondents failed to file a

pre-election campaign finance report with FEC.

Pursuant to 11 CFR 111.6, this memorandum sets forth the
factual and legal basis upon which the FEC should take no action
against the Respondents.

STATEMENT OF FACTS

O~
O~
C
-
O
M
oS

On July 10, 1992, Magda Montiel Davis filed with the Florida
State Division of Elections as a candidate for the U.S. House of
Representatives.

On July 22, 1992, Ms. Davis filed with the FEC a Statement
of Candidacy as well as a Statement of Organization of her
principal campaign committee, Magda Montiel Davis for Congress

(the "Committee").
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On July 27, 1992, the Committee’s treasurer, Barry Imber,
telephoned Ian Stirton at the FEC to inquire whether a pre-
primary report needed to be filed with the FEC. Mr. Imber’s
inquiry was prompted by the fact Ms. Davis was not only unopposed
in the August 24, 1992 Democratic primary, but also by the fact
that her name did not even appear on the primary ballot. Based
on these facts, Mr. Stirton responded that the Committee did not
have any obligation to file a pre-primary report with the FEC.

Between July 22, 1992, the date Ms. Davis filed a Statement
of Candidacy and August 12, 1992, the closing date for any pre-
primary report to be filed with the FEC, the Committee did
receive contributions and make expenditures in excess of $5,000.

DISCUSSION

Shortly after filing a statement of candidacy and statement

of organization with the FEC, the Committee’s treasurer, Barry

Imber, contacted the FEC to inquire about the necessity of filing
a pre-primary report. Of particular concern to Mr. Imber was the
necessity of filing a pre-primary report in light of the fact
that Ms. Davis was not only unopposed for the Democratic Party
nomination, but that her name did not even appear on the ballot.
Although the Respondents are now well aware that FEC has, in
various advisory opinions, left little doubt that an unopposed
candidate whose name does not even appear on the primary ballot
is nevertheless required to file the pre-election report
specified in 11 CFR § 104.5(a) (1), See Advisory Opinions 1986-21;
1986-15, the advice they received from the FEC’s Mr. Stirton was

to the contrary. 1In fact, after directly asking Mr. Stirton
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whether a pre-primary report was required, Mr. Stirton responded
that a report was not necessary. See Affidavit of Barry Imber.

However erroneous Mr. Stirton’s advice may have been, the
central fact remains that Mr. Imber made a good faith effort to
determine from the FEC the pre-primary reporting requirements of
the Committee. As the Act and Commission regulations make clear:

When the treasurer of a political committee show that best

efforts have been used to obtain, maintain, and submit the

information required by this Act for the political
committee, any report or any records of such committee shall
be considered in compliance with this Act.

2 U.S.C. 432(h) (2)(1i).

Here, Mr. Imber telephoned the Commission to determine pre-
primary reporting requirements. Although the information he
received from the Agency responsible for administering the Act
was incorrect, he no doubt exhibited a good faith effort to
assure that the Committee was in compliance with the law.
Moreover, upon discovering that the pre-primary report should
have been filed, Mr. Imber prepared and filed the appropriate
report with the FEC. There was no effort to deceive, and no
effort to avoid the FEC’s reporting requirements. There was
simply a mistaken reliance on Mr. Stirton’s incorrect advice.

The facts are unambiguously clear in demonstrating that the

Committee’s failure to file the required pre-primary report was

not knowing and willful. Moreover, the Committee’s filing of the

required report upon discovering the reporting error further
demonstrates the Respondents efforts to mitigate any problem
caused by their failure to file, as well as their effort to fully

comply with the letter and spirit of the FECA.




%

In light of the Respondents good faith effort to comply with

the FECA, and their filing of a pre-primary report immediately

upon discovering that the information they received from the FEC
was erroneous, the Respondents request that the FEC take no

further action on this matter. )
S

Respectfydly submitted,
. / f/] .

Date: November 16, 1992

———

Philip S./Friedman
" Attorney /for Respondents




MATTER OF NAGDA MONTIEL
FOR CONGRESS AND BARRY
AS TREASURER

AFFIDAVIT OF BARRY TMBER

BARRY IMBER, HEREBY DEPOSES AND SAYS:

I a» the treasurer of Magda Montiel Davis for Congress.
submit this affidavit in suppart of the Response of the
Magda Montiel Davis for Congress and Barry Isber, as
Minma&venfmm.

On July 22, 1992, I filed the Statasent of Organization of
Magda Montiel for Congress with the Pederal Election
Commission (FEC). On the same day, Ms. Davis filed bher
Statement of Candidacy with the FEC.

On July 27, 1992, I telephoned the FEC at 1-800-424-9530 to
inquire whether Ms. Davis wvas required to file a pre-prisary
report with the FEC, in light of the fact that Ms. Davis was
unopposed for the August 24, 1992 Democratic primary and
that her name did not appear on the primary ballot.

Mr. Ian Stirton at the FEC responded to my inguiry by
Mmimnmtmmi-m:rmhﬂm
cbligation to file a pre-primary election report.
Tmmediately upon discovering that Mr. Stirton‘'s advice wvas
incorrect, I prepared and filed a pre-primary election
Teport with the FEC.

ANOMOORN3EM]  WONd  Wdl@:90 2E6T-E1-11
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true and correct.

Date: November |l 1992

ANSMOORZEA]  WONS  WelD:90 2E6T-E1-T1T
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ADDITIONAL DOCUMENTS WILL BE ADDED TO THIS FILE AS THEY
BECOME AVAILABLE. PLEASE CHECK FOR ADDITIONAL MICROFILM
LOCATIONS.
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THE READER IS REFERRED TO ADDITIONAL MJCROFILM LOCATIONS

FOR THE FOLLOWING DOCUMENTS PERTINENT TO THIS CASE

1. Memo, General Counsel to the Commission, dated
September 22, 1992, Subject: Priority System Report.
See Reel 354, pages 1590-94.

2. Memo, General Counsel to the Commission, dated
April 14, 1993, Subject: Enforcement Priority System.
See Reel 354, pages 1595-1620.

3. Certification of Commission vote, dated April 28, 1993.
See Reel 354, pages 1621-22.

4. General Counsel’s Report, In the Matter of Enforcement
Priority, dated December 3, 1993.
See Reel 354, pages 1623-1740.

5. Certification of Commission vote, dated December 9, 1993,
See Reel 354, pages 1741-1746.
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FEDERAL ELECTION COMMISSION

WASHINCTON, DC 20403

Philip Friedman, Esquire
Ross & Harris

888 Sixteenth Street, N.W.
Washington, D.C. 20006-4103

RE: MUR 3634

Dear Mr. Friedman:

On October 6, 1992, the Federal Election Commission
notified your clients, Magda Montiel Davis for Congress and
Barry Imber, as treasurer, of a complaint alleging certain
violations of the Federal Election Campaign Act of 1971, as
amended. A copy of the complaint was enclosed with that
notification.

After considering the circumstances of this matter, the
Commission has determined to exercise its prosecutorial
discretion and to take no action against your clients. See
attached narrative. Accordingly, the Commission closed Its file
in this matter.

The confidentiality provisions of 2 U.8.C. § 437g(a)(12) no
longer apply and this matter is now public. In addition,
although the complete file must be placed on the public record
within 30 days, this could occur at any time following
certification of the Commission’s vote. If you wish to submit
any factual or legal materials to appear on the public record,
please do so as soon as possible. While the file may be placed
on the public record prior to receipt of your additional
materials, any permissible submissions will be added to the
public record when received.

If you have any gquestions, please contact me at (202)
219-3400.

Sincerely,
. o7
MQ\-jW
oi L. Roberson

Attachment
Narrative

Date the Commission voted to close the file: ﬂEC 6s 19g-
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NUR 3634
MAGDA M. DAVIS FOR CONGRESS

The complainant, Andrew Grisley, alleged that the
respondents failed to file a pre-primary report in 1992,
Respondents admitted that they originally did not file a
pre-primary report. However, they claimed that an FEC
information staffperson told them that they did not have to file
a pre-primary report. According to respondents, they filed a
report immediately upon discovering that the information they
received from the staffperson was erroneous.

This matter has little or no impact on the process, and
involves no significant issue relative to the other issues
pending before the Commission, no substantial amounts of money,
inexperienced actors, and significant remedial action.
Additionally, there is no indication of serious intent by the
respondents to violate the FECA.




FEDERAL ELECTION COMMISSION

WASHINCTON. DC 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Andrew E. Grisby, Esquire
Corlett, Killian, Ober & Levi
A Professional Association
116 West Flager Street

Miami, FL 33130

Dear Mr. Grisby:

0

On October 1, 1992, the Federal Election Commissicn
received your complaint alleging certain violations of the
Federal Election Campaign Act of 1971, as amended ("the Act").

l

3

After considering the circumstances of this matter, the
Commission has determined to exercise its prosecutorial
discretion and to take no action against Magda Montiel Davis for
Congress and Barry Imber, as treasurer. attached
narrative. Accordingly, the Commission closed its file in this
matter. This matter will become part of the public record
within 30 days.

)

%,

The Act allows a complainant to seek judicial review of the
Commission’s dismissal of this action. See 2 U.S.C.
§ 437g(a)(8).

) 30435 4

Sincerely,

Joi L. Roberson
Attorney

Attachment
Narrative

DEC‘}Q‘PPQ

Date the Commission voted to close the file:
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MUR 3634
HMAGDA M. DAVIS FOR CONGRESS

The complainant, Andrew Grisley, alleged that the
respondents failed to file a pre-primary report in 1992.
Respondents admitted that they originally did not file a
pre-primary report. However, they claimed that an FEC
information staffperson told them that they did not have to file
a pre-primary report. According to respondents, they filed a
report immediately upon discovering that the information they
received from the staffperson was erroneous.

This matter has little or no impact on the process, and
involves no significant issue relative to the other issues
pending before the Commission, no substantial amounts of money,
inexperienced actors, and significant remedial action.

Additionally, there is no indication of serious intent by the
respondents to violate the FECA.




