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September 14, 1992

Hon. Joan D. Aikens, Chairman
Federal Election Commission
999 E St. N.W.

Washington, D.C. 20463

Dear Chairman Aikens:

This letter is a complaint against Congresswoman Nita Lowey and the Lowey for
Congress Committee for clear violations of the Federal Election Campaign Act.

First, the Lowey Committee failed to file a 1992 primary election pre-election
disclosure report on or before September 3, as required by law. Of course, the Commission
last year heavily fined the Lowey Committee for failing to disclose its activity in past
elections.

Secondly, as the attached ads indicate, Congresswoman Lowey or her committee
bought newspaper advertising, but failed to state who paid for the ads, as required by law.

Finally, Congresswoman Lowey sent out a mailing announcing her campaign kick-off,
again without the required disclaimer.

I urge the Commission to promptly investigate and publish this pattern of failure by
Congresswoman Lowey to abide by the campaign laws.

Sincerely,
5 vdne MM
andra M. Monteiro

County of (/g fufa In

State of New York

Subscribed and sworn before me, a Notary Public, this _ /¢ ”'\day of September, 1992.
7 )

of iy Poaria,

HENRY J. LOGAN
Melary Public, State of New York
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CONGRATULATIONS AND
BEST WISHES

TO JOHN ROMANO

AND ALL MY FRIENDS AT
ITALIAN CITY CLUB

REPRESENTATIVE

NITA M. LOWEY
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;!I salute
the

- working
- men and
- women
of

'America!

Best Wishes!
U.S. Representative
Nita M. Lowey
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NITA LOWEY
¥ U.S. REPRESENTATIVE

' The Commitment to Fight for Change
- ....The Energy to Get Results
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HONORABLE NITA M. LOWEY
c/o Nita Lowey for Congress
P.O. Box 271
White Plains, New York 10605
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NITA LOWEY

. U.S. REPRESENTATI

Dear Friend:

Serving in the Congress has given me an opportunity to make a difference in people’s
lives. We have made considerable progress, but there is much more to be done. Dramatic
changes around the world pose important challenges, but also present opportunities to address
a wide range of compelling needs facing our nation.

On August 24, I will be officially beginning my campaign for election to the House of

Representatives from the new 18th Congressional District. It would mean a great deal to have
you with us.

Sincerely,

If you have any questions, please call 914-683-3275 or 718-268-9365.
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MONDAY, AUGUST 24, 1992
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Regional Announcements

e 10:00 AM ! 11:30 AM |

JAMAICA ESTATES, QUEENS | NORTHEAST BRONX £

~ PS. 178 | Senior Center, St. Benedict’s Church |

189-10 Radnor Road 29-68 Bruckner Bivd. |

O | (188th St. exit off Grand Central Parkway (one block east of Tremont Avenue) |

o 2:00 PM ! 4:00 PM il

N YONKERS MAMARONECK g

Fire Station # 11 Harbor Island Park -

T 433 Bronxville Road Boston Post Road !

) (at Cross Street) (at Mamaroneck Avenue) !
- Announcement Day Celebration

5:30 to 7:30 PM

NEW ROCHELLE
lona College, Speilman Lounge, 7156 North Avenue
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Dear Nita:

1 (we) do want to be with vou on the 24th. I (we) will be joining you for:

O The Regional Announcement in
O The Announcement Day Celebration

O I (we) cannot be with you on the 24th, but I (we) want to help with your campaign.

O Yes, include my (our) name(s) when you publish a list of your supporters.

Signature(s)

Name (please print or type)
Address
Telephone(s) (H)




FEDERAL ELECTION COMMISSION

WASHINGTON, DC 20463

September 23, 1992

Sandra M. Monterio
133 Crystal Street
Harrison, NY 10528

MUR 3616
Dear Ms. Monterio:

This letter acknowledges receipt on September 22, 1992, of
your complaint alleging possible violations of the Federal
Election Campaign Act of 1971, as amended ("the Act"), by Nita
M. Lowey, Nita Lowey for Congress, and Aaron Eidelman, as
treasurer. The respondents will be notified of this complaint
within five days.

You will be notified as soon as the Federal Election
Commission takes final action on your complaint. Should you
receive any additional information in this matter, please
forward it to the Office of the General Counsel. Such
information must be sworn to in the same manner as the original
complaint. We have numbered this matter MUR 3616. Please refer
to this number in all future correspondence. For your
information, we have attached a brief description of the
Commission’s procedures for handling complaints.

Sincerely,
f%’/f/ QL\@/‘M’%@&
onathan A. Bernstein

Assistant General Counsel

Enclosure
Procedures




FEDERAL ELECTION COMMISSION

WASHINGTON, DC 20463

September 23, 1992

Nita Lowey for Congress
Aaron Eidelman, Treasurer
1185 Avenue of the Americas
New York, NY 10036

MUR 3616

Dear Mr. Eidelman:

The Federal Electicn Commission received a complaint which
indicates that Nita Lowey for Congress ("Committee") and you, as
treasurer, may have violated the Federal Election Campaign Act
of 1971, as amended ("the Act"). A copy of the complaint is
enclosed. We have numbered this matter MUR 3616. Please refer
to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against the Committee and
you, as treasurer, in this matter. Please submit any factual or
legal materials which you believe are relevant to the
Commission’s analysis of this matter. Where appropriate,
statements should be submitted under oath. Your response, which
should be addressed to the General Counsel’s Office, must be
submitted within 15 days of receipt of this letter. If no
response is received within 15 days, the Commission may take
further action based on the available information.

This matter will remain confidential in accordance with
2 U.s.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. 1If you intend to be represented by counsel in this
matter, please advise the Commissicn by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.




Nita Lowey for Congress
Aaron Eidelman, Treasurer
Page 2

If you have any questions, please contact Jose Rodriguez,
the attorney assigned to this matter, at (202) 219-3400. Por
your information, we have enclosed a brief description of the
Commission’s procedures for handling complaints.

Sincerely

“r

nathan A. Bernstein
Assistant General Counsel
Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement
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FEDERAL ELECTION COMMISSION

WASHINGCTON DC 20463

September 23, 1992

Representative Nita M. Lowey
105 Beverly Road
Rye, NY 10580

MUR 3616

Dear Ms. Lowey:

The Federal Election Commission received a complaint which
indicates that you may have violated the Federal Election
Campaign Act of 1971, as amended ("the Act"). A copy of the
complaint is enclosed. We have numbered this matter MUR 3616.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against you in this
matter. Please submit any factual or legal materials which you
believe are relevant to the Commission’s analysis of this
matter. Where appropriate, statements should be submitted under
oath. Your response, which should be addressed to the General
Counsel’s Office, must be submitted within 15 days of receipt of
this letter. If no response is received within 15 days, the
Commission may take further action based on the available
information.

This matter will remain confidential in accordance with
2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.




Representative Nita M. Lowey
Page 2

If you have any questions, please contact Jose Rodriguez,
the attorney assigned to this matter, at (202) 219-3400. ror
your information, we have enclcosed a brief description of the
Commission’s procedures for handling complaints.

=B,

Jonathan A. Bernstein
Assistant General Counsel
Enclosures
l. Complaint
2. Procedures
3. Designation of Counsel Statement
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October 9, 1992

Mr. Jose Rodriguez

Office of the General Counsel
Federal Election Commission
999 E Street, NW

Washington, DC 20463

Re: MUR 3616

Dear Mr. Rodriguez:

on behalf of Nita Lowey for Congress and Aaron Eidelman,
as Treasurer, we request an extension of time to respond to
the complaint filed by Sandra M. Monteiro on September 14,
1992. Due to the recent designation of Perkins Coie as
counsel (attached), we do not have an adequate opportunity to
respond. An extension of time is necessary in order to review

the record, have an adequate opportunity to discuss the issues
with our client, collect factual information, and prepare a
comprehensive response. Therefore we are requesting an

extension until November 5.
Very z;aly youj;///
/Zét Féf{

B. Holly Schadler

Attachment

BHS:mah
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STATENENT OF DEAIONATION OF COUNSEL

num 3616

WANE Of COUNSSL._Robert F. Bauer and B. Holly Schadler

Perkins Coie

ADDRESS!

607 Fourteenth Strest, NW, Suite 800

Washingten, DC 200035

TELEPHONE: (202 ) __ 628-6600

The above-named individual (s hereby designated es my
counsel and is authorized to receive any notifications and other
ccpmunications from the Commission and te act on my behalf

before the Commission.

\o\A\ea M
Date gnature =

RESPONDENT'S NAME: Nita lovey for Congress and Aaron Eidelman, as Treasurer

ADDASSS: WS Buesmo€ of T Pmcanans
N 35;& Y N0,

TELEPHONE: HOME({ Ond ) 2% G392
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FEDERAL ELECTION COMMISSION

WASHINCTON DO 21dn

October 14, 1992

B. Holly Schadler, Esgq.
Perkins Coie

607 Fourteenth St., N.W.
washington, DC 20005-2011

RE: MUR 3616
Nita Lowey for Congress and
Aaron Eidelman, as treasurer

Dear Ms. Schadler:

This is in response to your letter dated October 9, 1992,
which we received on the same date, requesting an extension
until November 5, 1992, to respond to the complaint in this
matter. After considering the circumstances presented in your
letter, the Office of the General Counsel has granted the
requested extension. Accordingly, your response is due by the
close of business on November 5, 1992.

Additionally, please clarify if you are also representing
Congresswoman Nita M. Lowey, who has been named separately, in
this matter. If so, please provide this Office with an executed
designation of counsel form for her. If you have any questions,
please contact me at (202) 219-3690.

Sincerely,

/ |

Rodriguez
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November 3, 1992

Lawrence M. Noble, Esqg.
Office of the General Counsel
Federal Election Commission
999 E Street, NW

Washington, DC 20463

Re: MUR 3616 - Representative Nita Lowey, Nita Lowey
for Congress and Aaron Eidelman, as Treasurer

Dear Mr. Noble:

This letter constitutes a response on behalf of
Representative Nita Lowey, the Lowey for Congress Committee,
(the "Committee") and Aaron Eidelman, as Treasurer
(hereinafter referred to as "Respondents") to the complaint
filed by Sondra M. Monteiro alleging violations by Respondents
of the Federal Election Campaign Act of 1971, as amended (the
"FECA"), 2 U.S.C. §§ 431 et seq.

Pre-Primary Report

First, Ms. Monteiro alleges that the Committee did not
file its pre-primary report in a timely manner. In a letter
filed with the report, the Committee explained that the report
was not filed on September 3 because FEC staff specifically
advised the Committee that no report was required. Upon
receipt of the original notification that the pre-primary
reports were due on September 3, Dorothy Heffernan of the
Committee contacted Janet Hess in the FEC Enforcement Division
to determine if this report was indeed due in light of the
fact that Nita Lowey's name would not appear on the
September 15 New York primary ballot. Ms. Hess informed
Mrs. Heffernan that candidates not appearing on the primary
ballot were not required to file pre-primary reports.

Rona Susman, campaign administrator for the Committee,
made a similar inquiry to the FEC in July and was also advised
that a candidate whose name does not appear on the primary
ballot is not required to submit a pre-primary filing.
Representative Lowey was unopposed for the Democratic
nomination in the 18th Congressional District and therefore,
under New York State law, her name did not appear on the

{11874-0001/DA922970.027]
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Lawrence M. Noble, Esq.
November 3, 1992
Page 2

primary ballot this year. Based on the unequivocal advice
from two FEC staff, the Committee did not file a pre-primary
report.

After several press inquiries about the filing deadline,
the Committee contacted the FEC to confirm the advice
previously given by Commission staff. Ms. Audrey Mills of the
FEC, in two separate conversations with campaign staff

£ b N C - - 3 | PR 33 on A= -
rerkars, con Ehas informatiesn. Sho said that candicates

whose names do not appear on primary election ballots are
definitely not required to file the pre-primary report.

Moreover, page 13 of the January, 1992 Federal Election
Commission Record supports the advice the Committee was
provided by the Commission. The "Guide to 1992 Reporting"”
expressly states that 1992 House and Senate campaign
candidates are required to file pre-primary reports "“only if
candidate runs in election". See Exhibit 1. Representative
Lowey's name did not appear on the primary ballot. Therefore,
Representative Lowey could not have been considered to have
"run" in the election.

The Committee filed its report promptly upon the FEC's
notification to do so. This notification and the press
statement made by FEC staff were contrary to the Commission's
advice discussed above. Nevertheless, the Committee complied
immediately.’

Newspaper Advertisements

The second allegation in Ms. Monteiro's letter relates to
certain newspaper advertisements purchased by Representative
Lowey. She raises the issue of whether a disclaimer was
required on these advertisements. The ads, placed by
Congresswoman Lowey with personal funds in several small
newspapers, including the Italian City Club Journal and The

'Ms. Monteiro makes the gratuitous and inaccurate statement that the
Commission "heavily" fined the Committee for failing to disclose its
activity 1n past elections. The matter she refers to involved minor
technical errors on the Committee's 48-hour reports. The Committee did not
fail to disclose any activity 1n past elections.

[11874-0001/'DAY22970.027




Lawrence M. Noble, Esq.
November 3, 1992
Page 3

White Stone Times, were run simply to extend her
congratulations or greeting to readers of the newspaper. They
do not advocate Ms. Lowey's election. Nor, in fact, do the
ads make any reference to any election or candidacy. As such,
no disclaimer is required on these ads.

The regulations require that any communication paid for
and authorized by a candidate that "expressly advocates the

3 oy defeat of a clearly iad: 1fied condidate
solicits any contribution" through any form of public
political advertising must include a disclaimer. 11 C.F.R.
§ 110.11; see also Federal Election Commission Record, May,
1990 at 9. The regulations are not applicable, therefore, to
an advertisement unless it is for the purpose of soliciting
funds for or expressly advocating the election of a candidate.

Here, the advertisement that appeared neither solicited
contributions on behalf of the Committee nor expressly
advocated the election of Representative Nita Lowey. The
advertisement was not intended as an election-related
communication. The Commission affirmed its position on this
issue in MUR 3376. In that case an advertisement appeared in
a local newspaper with a picture of the candidate speaking
before a large crowd, and his name below with the words
“caring, fighting, winning". The ad had no disclaimer. The
Commission found no reason to believe a violation had
occurred. Similarly here, the advertisements included no
express advocacy. They extend the congratulations or
greetings of Congresswoman Nita Lowey, but do not expressly
advocate her election. Therefore, no disclaimer was required.

Campaign Kick-off Announcement

Finally, Ms. Monteiro alleges that a disclaimer was
required on the campaign announcement piece sent out by the
Committee. Here again, there is no express advocacy or
solicitation of contributions. Representative Lowey's
announcement includes a note to her constituents about her
experiences in Congress and an invitation to recipients to
attend one of the announcement day celebrations. Nowhere in
the communication does she advocate her reelection. She is
simply informing recipients about her decision to run again
for Congress and related events surrounding her announcement.

[11874-0001/DA922970.027]




Lawrence M. Noble, Esq.
November 3, 1992
Page 4

Ms. Monteiro's allegations are wholly unfounded and
should be dismissed with no further action.

Sincerely,
\#
., —
7 ()
— Robert PF- uer
P, TTARhaAT A

Counsel for Respondent

Enclosure

BHS :mah
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EXHIBIT 1.

January 1992 BELECTION Volume 18, Number 1

GUIDE TO 1992 REPORTING (All committees must also file a 1991 year-end report due 1/31/92.)
Required Reports

Pre—- Pre— Post-
l'ri.-ryl General | General

Type of Filer monthly

House and Senate Campaigns 7 v 7
of 1992 Candidates required only if candidate
runs in election

Other House and Senate
Campaigns

1992 Presidential Campaigns / v
Anticipating Activity of required only if
$100,000 or Above candidate runs in
election; filed in
lieu of Nov. &
Dec. mo. reports

1992 Presidential Campaigns v v v
With Activity Less Than required only if candidate
$100,000 runs in election

p

Other Presidential Campaigns

PACs and Party Committees v 7
riling Monthly in lieu of Nov. &
. Dec. mo. reports

PACs and Party ,Committees v/ v v
Filing Quarterly required only if required
committee makes regard-
contributions or less of
expenditures in activity
connection with
election during
report period

(Reporting Tables continued)

1Category also includes pre-convention and pre-runoff reports.

2Presidential comnittees in this category that wish to change their filing fregquency during
1992 should notify the Commission in writing.

3PACs and party committees that filed on a semiannual basis in 1991 file on a quarterly
basis in 1992. To avoid the need to file pre-primary and pre-runoff reports, these
committees may change to monthly filing if they first notify the Commission in writing.
Committees may change filing frequency only once a year. 11 CFR 104.5(c).

4A reporting period begins with the close of the last report filed and ends with the closing
date for the applicable report.

13
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November 10, 1992

Mr. Jose Rodrigquez

Office of the General Counsel
Federal Election Commission
999 E Street, NW

Washington, DC 20463

MUR 3616 - Representative Nita Lowey, Nita Lowey

Re:
for Congress and Aaron Eidelman, as Treasurer

cn :F: '.nl /"I I.tljnlzf:-)

Dear Mr. Rodriguez:

Enclosed is the Statement of Designation of Counsel for
the referenced MUR.

Very truly

7/

B.’Holly Schadler

Enclosure

BHS:mah
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WAME OF CDUNMSEL: Rodaxt F. Bauar and 3. Holly Schadler
AFITT D

Perkins Coie

S

607 l4th Street, NW, Suits 800

Washington, DC 20005

PELEPRONE : (202) 628-6600

The above-named {ndividual is hereby designated as my
counsel and ie authorized to receive any notifications and other

communications from the Commisaion and to act on ay behalf before

the Commission. : :

-

) | 5

AR bk /4 a%%

O Date ) / Signature /7

A (

N ‘.

: R Bita X.. i
B 'S WAME: Lowey

ADDRNSS 1 /oS Beverly Rosd
10580

Rya, WY

(202) 225-6506
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FPEDERAL ELECTION COMMISSION
999 E Street, N.W.
Washington, D.C. 20463

FIRST GENERAL COUNSEL’S REPORT

MUR: 3616

DATE COMPLAINT RECEIVED

BY OGC: 9/22/92

DATE OF NOTIFICATION TO
RESPONDENTS: 9/23/92

STAFF MEMBER: Jose M. Rodriguez

COMPLAINANT: Sandra M. Monterio
RESPONDENT: Repregentative Nita M. Lowey
Nita Lowey for Congress and Aaron Eidelman,
as treasurer

RELEVANT STATUTES: § 434(a)

2 U.8.C.

2 U.S.C. § 434(b)(2)(B)
2 U.5.C. § 441d(a)
INTERNAL REPORTS CHECKED: Disclosure Reports

FEDERAL AGENCIES CHECKED: None

GENERATION OF MATTER

This matter arises from a complaint filed with the Federal
Election Commission ('Co-niésion) by Sandra M. Monterio alleging
that Nita Lowey for Congress and Aaron Eidelman, as treasurer,
("Committee”) failed to timely file a 12 day pre-primary
election report for the 1992 election. The complaint also
alleges that Representative Nita M. Lowey and the Committee
failed to include appropriate disclaimers on certain
communications. Representative Lowey was a candidate for the
U.S. House of Representatives from New York’s 18th district.
Representative Lowey ran unopposed in the primary election and

won the general election with 55% of the vote.




we
A response from counsel for Respondents has been received.
Attachment 1.

II. FACTUAL AND LEGAL ANALYSIS

A. Untimely Reporting

The Act provides that the treasurer of a principal campaign
committee of a candidate for the House of Representatives must
file, in a year when there is a regularly held election in which

the candidate is seeking election, or nomination for election, a

pre-primary report. See 2 U.S.C. § 434(a)(2)(A)(i). Such

report shall be filed no later than the 12th day before the
primary election. See id.

Complainant alleges that the Committee violated 2 U.S.C.

§ 434(a) by failing to file a 1992 12 day pre-primary election
report by its due date of September 3, 1992. The Commission’s
disclosure indices confirm that the Committee did not file its
1992 pre-primary report for New York's September 15th primary
until September 11, 1992. However, the Committee in response
argues that its failure to timely file the report resulted from
its reliance on the Commission’s initial representation that,
because the candidate was running unopposed in the primary
election and therefore not appearing on the ballot, it was not
required to file a pre-primary report.

Counsel relates that upon notice of the pre-primary filing
requirement the Committee contacted the Commission’s Information
Division to "determine if this report was indeed due in light of
the fact that Nita Lowey’s name would not appear on the

September 15 New York primary ballot." Attachment 1, at 1.
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Couns2l continues that the Committee was informed that because
the candidate was not appearing on the ballot, the Committee was
not required to file the report. Counsel notes that a similar
inquiry to the Commission in July of 1992 produced the same
advice. 1t is further related that in response to several press
inquiries concerning the filing of the report, the Committee
additionally twice contacted the Commission’s Reports Analysis
Division ("RAD") and was again informed that the Committee was
not required to file the pre-primary report. Counsel lastly
notes that the Committee promptly filed the report upon
subsequent notice from the Commission that a report was in fact
required.

It is initially clear that Respondents may not raise their

reliance on informal information obtained from Commission

personnel as a defense to a violation of the Act. See 2 U.S.C.

§ 437f£(b). Moreover, presently there appears to be some
disagreement as to the actual advice provided the Committee.
RAD confirms that they were contacted by the Committee
concerning the filing requirement. A written record of the
communication, however, establishes that although it was
initially unclear whether the candidate was to appear on the
primary election ballot, once having determined that the
candidate was in fact appearing on the ballot, RAD informed the
Committee that they were required to file a pre-primary report.
RAD also informed the Committee that even if not on the ballot
they would be required to file the report if Representative

Lowey had triggered candidate status for the election (i.e.,




o

if the Committee raised in excess of $5,000 for the olcction).l
Furthermore, while there is no record of Respondents’
conversations with the Commission’s Information Division,
division staff notes that consistent with RAD’s approach their
normal course is to advise those Committees whose candidate does
not appear on the ballot that if funds in excess of $5,000 were
raised for the election a report must be filed. Consequently,
there is some question as to the actual advice relied on by
Respondents.

The substance of the conversation between the Committee and
the Commission, however, is immaterial because the candidate was
in fact on the primary ballot. Although counsel contends that
the candidate “"was unopposed for the [primary election] and
therefore, under New York State law, her name did not appear on
the primary ballot,” the State Board of Elections for the State
of New York confirme that the candidate did appear on the
ballot. Attachment 1, at 1-2. Therefore, the Committee was
required to file a pre-primary report.

Accordingly, the Office of the General Counsel recommends
that the Commission find reason to believe the Committee and its

treasurer violated 2 U.S.C. § 434(a). Although late, the

: There appears to be some conflict between the information
provided by RAD and information appearing in the January 1992
edition of the Federal Election Commission Record. On page

ten of the January 1992 edition, authorized committees of a
candidate are informed that if the candidate withdraws from

the ballot, a pre-primary report need not be filed. See
Federal Election Commission Record, January 1992, at 10 n.l.
However, because as discussed infra the candidate did appear on
the primary election ballot, this apparent conflict need not be
resolved presently.




-5~
Committee did file the report four days before the date of the
primary, thereby disclosing the required information prior to
election day, and indeed the candidate ran unopposed in this
election. For these reasons, the Office of the General Counsel
also recommends that the Commission take no further action as
concerns this violation.

B. Disclaimer

The complaint also alleges that both the candidate and
the Committee failed to provide disclaimers for communications
distributed by them. These allegations concern three
communications paid for and distributed by the candidate: the
first appears to be an electioneering piece, while the other
two are best described as congratulatory or salutatory
announcements. The allegations also involve a communication
paid for and distributed by the Committee which serves as an
invitation to Ms. Lowey’s candidacy announcement events.

1. Candidate Communications

Complainant alleges that the candidate failed to provide

disclaimers for two communications placed in local newspapers

and one communication placed in a club newsletter. The first of
these communications was placed in an August 1992 issue of the

Bronx Times Reporter and includes a picture of Respondent, above

which appears the caption "Representative Nita M. Lowey" -
"Joins the People of Throggs Neck in Celebrating 350 Years of
Progress." Attachment 2. Below the picture appears the caption

"A NEW KIND OF LEADERSHIP" - "The Commitment to Fight for
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Change...the Energy to get Results.” 1Id. (emphasis in

original).
A separate piece was placed in the September 7, 1992,

edition of the Whitestone Times. This communication also

includes a picture of the candidate, to the right of which
appears the caption "I salute the working men and women of
America!™ Attachment 3. Below the picture appears the caption
“Best Wishes!™ - "U.S. Representative Nita M. Lowey" - "Labor
Day 1992." 1d.

A similar piece appeared in the September 1992 edition of

Italian City Club Journal. This ad did not contain a picture of
Respondent, consisting of only the following text:
CONGRATULATIONS AND
BEST WISHES
TO JOHN ROMANO
AND ALL MY FRIENDS AT
ITALIAN CITY CLUB
REPRESENTATIVE

NITA M. LOWEY

Attachment 4 (emphasis in original).

In response, counsel essentially argues that none of
the ads require a disclaimer as they fail to advocate the
candidate’s election or even make any reference to any election
or candidacy. Counsel contends that the ads simply extend

the "congratulations or greeting” of Representative Lowey.
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Attachment 1, at 3. Counsel also notes that the candidate
paid for all three communications from her personal funds.

The Act provides that whenever any person makes an
expenditure for the purpose of financing any communication
expressly advocating the election or defeat of any candidate,
or soliciting contributions, such communication if paid for and
authorized by the candidate or an authorized political committee
of the candidate shall clearly state that the communication was
paid for by the candidate’s authorized political committee.

See 2 U.S.C. § 441d(a)(1). As noted, the candidate did pay

for the communications at issue. Because the communications
did not serve to solicit any contributions for the campaign, a
disclaimer would be required only if they expressly advocated
Representative Lowey’s election or defeat. To be "express
advocacy" under the Act, speech must, "when read as a whole and
with limited reference to external events, be susceptible of no

other reasonable interpretation but an exhortation to vote for

or against a specific candidate." FEC v. Furgatch, 807 F.2d

857, 864 (9th Cir.), cert. denied, 484 U.s. 850 (1987).

There is no question that the communications clearly
identify the candidate as all three refer to Representative
Lowey by name and two of the three contain a likeness of the

candidate. See 2 U.S.C. § 431(18). However, it does not appear

that the ads appearing in the Whitestone Times or the Italian

City Club Journal expressly advocate the candidate’s election.

The ads do not contain any reference to the upcoming election or

the campaign, nor do they exhort the reader to take any kind of
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action, much less action in support of the candidate. 1In fact,
for both ads there appears to be a legitimate alternative reason
for their inclusion in the publications. These ads appear be
either congratulatory or salutatory announcements, consistent
with activities associated with any officeholder.

Unlike the above ads, the caption in the first ad,

appearing in the Bronx Times Reporter, includes what subsequent

campaign communications suggest was the candidate’s campaign
slogan ("The Commitment to Fight for Change...the Energy to get
Results”™). See Discussion of Committee communication, infra

at 10. While also couched in congratulatory language, the
inclusion of the campaign slogan at a time when the candidate
announced her candidacy -- when the phrase may have become
recognized by voters and associated with Ms. Lowey’s candidacy
~~ raises a question as to the ad’s intended message. 1In the
past the Commission has considered the combination of content

and timing in determining a communication’s message. 1In A.O.

1992-23 the Commission, in holding that ads appearing in close

proximity to the election that satirized the record of a
candidate constituted "express advocacy," placed a clear
emphasis on the timing of the communications. Although

no specific words of exhortation were present in the
communications, the Commission reasoned that the communications’
critique of the candidate just prior to the election
demonstrated an intent to advocate the defeat of the candidate.
The present ad appeared in August, two months prior to the

general election and at the beginning of the political season in
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New York State, when the public’'s attention and focus began to
turn on the race (the Primary date was September 15, 1992). The
ad not only clearly promotes Ms. Lowey by including what appears
to be the campaign’s slogan, but does so concurrently with the
beginning of the campaign and election season. Either factor
alone may not suffice to render the piece "express advocacy,"
but when the content and timing are viewed together, as they
must be, they suggest that the ad served to promote the
candidate’s election.2

Accordingly, although the timing of the Whitestone Times

and Italian City Club Journal distribution may have engendered
some ancillary electoral benefit, such benefit was incidental
to the ads’ alternative purpose where no electoral message
appeared in the text. However, the inclusion of what may

prove to be the candidate’s campaign slogan in the Bronx Times

Reporter ad distinguishes this ad and raises a question

regarding its intended message. Because an investigation into

2 s Counsel also cites MUR 3376 (Studds for Congress) in
support of his argument. Counsel specifically contends that

the Commission in that matter "found no reason to believe a
violation had occurred” where a communication considerably
similar to the three present ads failed to provide a disclaimer.
Attachment 1, at 3. 1In fact, although the communication in that
matter was similar to the Whitestone Times and Italian City Club
Journal ads, the Commission was divided on the question of
whether under the facts then present the communication contained
express advocacy. For this reason, counsel’s representation is
not accurate. Moreover, the Studds ad is distinguishable from
the Bronx Times Reporter ad in that the caption appearing in the
studds ad ("Caring, Fighting, Winning") was not associated
solely with the campaign, but rather was used also during a
non-election year by the incumbent candidate as an officeholder.
Presently, there is no indication that the slogan appearing in
the Bronx Times Reporter ad was associated with anything other
than the campaign.
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the use of the cited language may shed light on the
communication’s message, the Office of the General Counsel
recommends that the Commission find reason to believe

Nita M. Lowey violated 2 U.S.C. § 441d(a), as concerns this
communication. Moreover, because this Office concludes that

the Whitestone Times and Italian City Club Journal ads do not

contain "express advocacy" and therefore do not require any
disclaimer, this Office recommends that the Commission f£ind no
reason to believe Ms. Lowey violated 2 U.S.C. § 441d(a), as
concerns these two communications.

All contributions from a candidate, including in-kind
contributions, must be reported by the candidate’s campaign
committee. See 2 U.S.C. § 434(b)(2)(B); 11 C.F.R.

§ 104.3(a)(3)(ii). Because the Committee failed to report the

candidate’s costs for the Bronx Times Reporter ad as an in-kind

contribution, the Office of the General Counsel also recommends
that the Commission find reason to believe Nita Lowey for
Congress and Aaron Eidelman, as treasurer, violated 2 U.S.C.
§ 434(b)(2)(B).

2. Committee Communication

Complainant additionally alleges that the Committee

violated Section 4414 by failing to include disclaimers with

mailed invitations for Representative Lowey'’s candidacy

announcement events. The invitation was mailed in an envelope
containing a picture of the candidate, to the right of which
appears the caption "NITA LOWEY" - "U.S. REPRESENTATIVE" - "The

Commitment to Fight for Change....The Energy to Get Results."
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Attachment 5, at 1 (emphasis in original). The enclosed

invitation paid for by the Committee consists of a one page

communication reading:

Dear Friend:
Serving in Congress has given me an opportunity
to make a difference in people’s lives. We have made
considerable progress, but there is much more to be
done. Dramatic changes around the world pose important
challenges, but also present opportunities to address
a wide range of compelling needs facing our nation.
On August 24, I will be officially beginning my
campaign for election to the House of Representatives
from the new 18th Congressional District. It would mean
a great deal to have you with us.
Id., at 2. Below this language is a schedule of five
announcement events and below the schedule is a short
guestionnaire addressing the recipient’s support for the
announcement day celebrations and the campaign. The
gquestionnaire asks if the recipient will attend any of the
announcement day celebrations and/or otherwise help with the
campaign. The questionnaire also asks if the recipient’s name
may be included on a list of the candidate’s supporters.
Included with the letter is an envelope in which to return the
short questionnaire.

In response, counsel again arques that the communication
contains no express advocacy or solicitation of contributions.
Counsel continues that "[n]owhere in the communication does [the

candidate] advocate her reelection" and that the candidate "is

simply informing recipients about her decision to run again for
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Congress and related events surrounding her announcement."
Attachment 1, at 3.

As with the other communications, this communication
clearly identifies the candidate, containing a likeness of the
candidate and referring to her by name. Moreover, despite
counsel’s contentions to the contrary, this announcement is
clearly related to Representative Lowey’s congressional campaign
and serves no other purpose but to elicit support for the
candidate’s electoral effort. Although couched in terms of an
invitation to the candidate’'s announcement events, the clear
import of the communication is to encourage recipients to
support Representative Lowey’s election. As noted by the court

in FEC V. Furgatch, 807 r.2d4 857, 862-63 (9th Cir. 1987),

"‘express advocacy’ is not strictly limited to communications
using certain key phrases™ such as "vote for" or "defeat," but
may be properly determined by "considering speech as a whole."
This communication invites recipients to support Representative

Lowey’'s candidacy, the inherent purpose of which is to gain

elected office. Soliciting support for Representative Lowey'’s

campaign cannot be reasonably viewed as separate from advocating
her election. Accordingly, because this communication expressly
advocates the election of Representative Lowey, therefore
requiring a disclaimer, this Office recommends that the
Commission find reason to believe Nita Lowey for Congress and

Aaron Eidelman, as treasurer, violated 2 U.S.C. § 441d(a).
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The investigation in this matter should prove brief.
This Office’s inguiry will be limited to the slogans used by

the candidate, and the costs associated with the Bronx Times

Reporter ad and the announcement day invitations.

I1II. RECOMMENDATIONS

1. Find reason to believe that Nita Lowey for Congress
and Aaron Eidelman, as treasurer, violated 2 U.S.C.
§§ 434(b)(2)(B) and 441d(a).

Find reason to believe that Nita Lowey for Congress and
Aaron Eidelman as treasurer, violated 2 U.S.C.

§ 434(a), but take no further actions as concerns this
violation.

Find reason to believe Representative Nita M. Lowey
violated 2 U.S.C. § 441d(a), in connection with the
Bronx Times Reporter ad.

Find no reason to believe Representative Nita M. Lowey
violated 2 U.S.C. § 441d(a), in connection with the
Whitestone Times and Italian City Club Journal ads.

Approve the attached Factual and Legal Analysis and
appropriate letter.

Lawrence M. Noble
General Counsel

[0/t /7.3~

Lois G. Lé¢rner °
Associate/ General Counsel

Date

Attachments

Response
Bronx Times Reporter ad
Whitestone Times ad
. Italian City Club Journal ad
. Announcement Day Invitations
Factual and Legal Analysis




FEDERAL ELECTION COMMISSION

AWASHINCTON DC 2048

MEMORANDUM

TO: LAWRENCE M. NOBLE
GENERAL COUNSEL

FROM: MARJORIE W. EMMONS/BONNIE J. ROSS
COMMISSION SECRETARY

DATE: OCTOBER 14, 1993
SUBJECT: MUR 3616 - FIRST GENERAL COUNSEL'S REPORT
DATED OCTOBER 6, 1993.

The above-captioned document was circulated to the

Commisgsion on Thursday, October 7, 1993 at 11:00

Objection(s) have been received from the
Commissioner(s) as indicated by the name(s) checked below:
Commissioner Aikens XXX
Commissioner Elliott
Commissioner McDonald
Commissioner McGarry XXX
Commissioner Potter XXX

Commissioner Thomas XXX

This matter will be placed on the meeting agenda

for Tuesday, October 19, 1993

Please notify us who will represent your Division before
the Commission on this matter.




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 3616
Representative Nita M. Lowey;
Nita Lowey for Congress and Aaron
Eidelman, as treasurer

CERTIFICATION

I, Marjorie W. Emmons, recording secretary of the
Federal Election Commission executive session on
October 19, 1993, do hereby certify that the Commission

took the following actions in MUR 3616:

1. Decided by a vote of 6-0 to find reason
to believe that Nita Lowey for Congress

and Aaron Eidelman, as treasurer,
violated 2 U.S.C. 434(b)(2)(B).

Commissioners Aikens, Elliott, McDonald,
McGarry, Potter, and Thomas voted
affirmatively for the decision.

Decided by a vote of 4-2 to find reason
to believe that Nita Lowey for Congress
and Aaron Eidelman, as treasurer,
violated 2 U.S.C. § 441d(a).

Commissioners Elliott, McDonald, McGarry,
and Thomas voted affirmatively for the
decision; Commissioners Aikens and Potter
dissented.

(continued)




Federal Election Commission
Certification for MUR 3616
October 19, 1993

Decided by a vote of 6-0 to find reason

to believe that Nita Lowey for Congress
and Aaron Eidelman, as treasurer,

violated 2 U.S.C. § 434(a), but take no
further actions as concerns this violation.

Commissioners Aikens, Elliott, McDonald,
McGarry, Potter, and Thomas voted
affirmatively for the decision.

Failed on a vote of 3-3 to pass a motion
to find reason to believe Representative
Nita M. Lowey violated 2 U.S.C. § 441d(a)
in connection with the Bronx Times

Reporter ad.

.
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Commigssioners McDonald, McGarry, and Thomas
voted affirmatively for the motion;
Commissioners Aikens, Elliott, and Potter
dissented.

. 4
<
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Decided by a vote of 6-0 to find no reason
to believe Representative Nita M. Lowey
violated 2 U.S.C. § 441d(a) in connection
with the Whitestone Times and Italian

City Club Journal ads.

Commissioners Aikens, Elliott, McDonald,
McGarry, Potter, and Thomas voted
affirmatively for the decision.

(continued)




Federal Election Commission
Certification for MUR 3616
October 19, 1993

Decided by a vote of 6-0 to direct the
Office of General Counsel to circulate

an appropriate Factual and Legal Analysis
and an appropriate letter for Commission
approval on a tally vote basis.

Commissioners Aikens, Elliott, McDonald,
McGarry, Potter, and Thomas voted
affirmatively for the decision.

Attest:

cretary of the Commission
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FEDERAL ELECTION COMMISSION 93CEC -1 PHI2: 04

Stivoiiiek
EXECUTIVE SESSION
MEMORANDUN DEC 0 7 1993

TO: The Commission

FROM: Lawrence M. Noble
General Counsel

Lois G. Lerner.27§4;>//

Associate General Counsel

Subject: MUR 3616 (Nita Lowey for Congress, et al.)
Re-vote of Reason to Believe Findings and
Approval of Factual and Legal Analysis

The First General Counsel’s Report in this matter was
originally before the Commission at the October 19, 1993,
Executive Session, prior to the Court’s decision in FEC v. NRA
Political Victory Pund, et al., No. 91-5360 (D.C. Cir. Oct. 22,
15993) ("NRA"). At that time the Commission made its reason to
believe determinations. (Attached is a copy of the original
Reason to Believe Certification.) Because agreement could not
be reached on whether the candidate generated ad appearing in
the Bronx Times Reporter reguired a disclaimer, the Commission
instructed this OEEIce to redraft the proposed Factual and
Legal Analysis consistent with the Commission’s vote and to
recirculate the amended Factual and Legal Analysis for a vote.

Because the Commission made its reason to believe findings
prior to reconstituting itself, consistent with the Commission’'s
November 9, 1993, decisions concerning compliance with the
Court’s opinion in NRA, this Office recommends that the
Commission re-vote all its October 19, 1993, findings and
deteramainations regarding reason to believe,

Remaining for the Commission’s decision will be approval of
a Factual and Legal Analysis. The Factual and Legal Analysis
proposed by this Office is appended to the General Counsel’s
Report dated October 6, 1993. Additionally, pursuant to the
Commission’s direction, attached is a revised Factual and Legal
Analysis.




MUR 3616 . .

Page 2

the Commission re-votes the reason to believe recommendations,
this Office recommends that the Commission approve the
appropriate Factual and Legal Analysis.

Because this matter is not easily disposed of via the usual
tally vote procedure, this Office requests that the Commission
consider it at the December 7, 1993 Executive Session.

RECOMMENDATIONS

1. Find reason to believe that Nita Lowey for Congress and
Aaron Eidelman, as treasurer, violated 2 U.S.C.
§ 434(a), but take no further action as concerns this
violation.

Find reason to believe that Nita Lowey for
and Aaron Eidelman, as treasurer, violated
§ 441d(a).

Find reason to believe that Nita Lowey for Congress
and Aaron Eidelman, as treasurer, violated 2 U.S.C.
§ 434(b)(2)(B).

Find reason to believe Representative Nita M. Lowey
violated 2 U.S.C. § 441d(a) in connection with the
Bronx Times Reporter ad.

N
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Find no reason to believe Representative Nita M. Lowey
violated 2 U.S.C. § 441d(a) in connection with the
Whitestone Times and Italian City Club Journal ads.

Approve the appropriate Factual and Legal Analysis and
letter.

2 40 43

Attachments:
1 - Modified Factual and Legal Analysis per Commission

direction
2 - Reason to Believe Certification dated October 19, 1993

Staff Assigned: Jose Rodriguez
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 3616

Representative Nita M. Lowey;
Nita Lowey for Congress and Aaron
Eidelman, as treasurer

CERTIFICATION

1, Marjorie W. Emmons, recording secretary for the
Federal Election Commission executive session on
December 7, 1993, do hereby certify that the Commission

took the following actions in MUR 3616:

Decided by a vote of 5-0 to

a) Find reason to believe that Nita
Lowey for Congress and Aaron
Eidelman, as treasurer, violated
2 U.S.C. § 434(a), but take no
further action as concerns this
violation.

Find reason to believe that Nita
Lowey for Congress and Aaron
Eidelman, as treasurer, violated
2 U.S.C.. § 441d4(a).

rind reason to believe that Nita
Lowey for Congress and Aaron
Eidelman, as treasurer, violated
2 U.S.C. § 434(b)(2)(B).

Commissioners Aikens, Elliott, McGarry,
Potter, and Thomas voted affirmatively
for the decision; Commissioner McDonald
was not present.

(continued)




rFederal Election Commission
Certification for MUR 3616
December 7, 1993

Failed in a vote of 2-3 to pass a motion
to find reason to believe Representative
Nita M. Lowey violated 2 U.S.C. § 441d(a)
in connection with the Bronx Times

Reporter ad.

Commissioners McGarry and Thomas voted
affirmatively for the motion; Commissioners
Aikens, Elliott, and Potter dissented;
Commissioner McDonald was not present.

Decided by a vote of 5-0 to:

a) Find no reason to believe Representative
Nita M. Lowey violated 2 U.S.C. § 441d(a)
in connection with the Whitestone Times
and Italian City Club Journal ads.

Approve the appropriate Factual and
Legal Analysis and appropriate letter
as recommended in the General Counsel'’s
memorandum submitted on December 1,
1993, subject to amendment as agreed
during the meeting discussion.

On
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Commissioners Aikens, Elliott, McGarry, Potter,
and Thomas voted affirmatively for the decision;
Commissioner McDonald was not present.

Attest:

- . ' y
Hlappgica 7, Copmend
A LY 3 ‘l‘ .
( { Marjorie W. Emmons
Se¥retary of the Commisgsion
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FEDERAL ELECTION COMMISSION

WASHINCTON, DC 20463

December 13, 1993

The Commission

Lawrence M. Noble
General Counsel

: Lois G. Lerno:jgl
Associate General Counsel

SUBJECT: MUR 3616
Representative Nita M. Lowey

On December 7, 1993, the Commission revoted this Office’s
reason to believe recommendations in this matter. Although the
Commission agreed with this Office’s recommendation to fimd that
there is no reason to believe Representative Lowey vioclated
2 U.S.C. § 441d(a) in connection with the ads appeariag the
Whitestone Times and Italian City Club Journal, the Commission
was unable to agree on this Office’s tiiaaiggaltion to find
reason to believe Represemtative Lowey violated 2 U.S.C.

§ 441d(a) in connection with the ad in the =§!!!§!!!§i1!38§§§!£‘
In light of the Commission’s December 7, 1993 vote, s ce
now recommends that the Commission close the file as to
Representative Lowey.

RECOMMENDATION

Close the file in this matter as it pertains to
Representative Nita M. Lowey.

Staff Assigned: Jose M. Rodriguez




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Representative Nita M. Lowey. MUR 3616

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election
Commission, do hereby certify that on December 16, 1993, the
Commission decided by a vote of 4-0 to close the file in this
matter as it pertains to Representative Nita M. Lowey, as
recommended in the General Counsel’s Memorandum dated
December 13, 1993.

Commissioners Aikens, Elliott, McGarry, and Thomas voted
affirmatively for the decision; Commissioners McDonald and

Potter did not cast votes.

12-14-23 ree. 2,

Date rjorie W. Emmons
Secre¥ary of the Commission

Received in the Secretariat: Mon., Dec. 13, 1993 3:44 p.m.
Circulated to the Commission: Tues., Dec. 14, 1993 11:00 a.m.
Deadline for vote: Wed., Dec. 15, 1993 4:00 p.m.

bjr




FEDERAL ELECTION COMMISSION

WASHIISE TS

December 27, 1993

B. Holly Schadler, Esq.
Perkins Coie

607 Fourteenth St., N.W,
Washington, DC 20005-2011

MUR 3616

Representative Nita M. Lowey
Nita Lowey for Congress and
Aaron Eidelman, as treasurer

Dear Ms. Schadler:

On September 23, 1992, the Federal Election Commission
notified your clients, Representative Nita M. Lowey, Nita Lowey
for Congress and Aaron Eidelman, as treasurer, of a complaint
alleging violations of certain sections of the Federal Election
Campaign Act of 1971, as amended ("the Act"). A copy of the
complaint was forwarded to your clients at that time.

Upon further review of the allegations contained in the
complaint, and information supplied by you, the Commission, on
October 19, 1993, found that there is reason to believe Nita Lowey
for Congress and Aaron Eidelman, as treasurer, violated 2 U.S.C.
§§ 434(b)(2)(B), 441d(a), and 434(a), provisions of the Act. The
Commission, however, decided to take no further action as
concerned the Section 434(a) violation. On the same date the
Commission also found no reason to believe Representative Lowey
violated 2 U.S.C. § 441d(a) in connection with advertisements she
placed in the Whitestone Times and the Italian City Club Journal.

Prior to adoption of a Factual and Legal Analysis in
this matter, on October 22, 1993, the D.C. Circuit declared the
Commission unconstitutional on separation of powers grounds due to
the presence of the Clerk of the House of Representatives and the
Secretary of the Senate or their designees as members of the
Commission. FEC v. NRA Political Victory Fund, No. 91-5360 (D.C.
Cir. Oct. 22, 1993). Since the decision was handed down, the
Commission has taken several actions to comply with the court’s
decision. While the Commission petitions the Supreme Court for a
writ of certiorari, the Commission, consistent with that opinion,
has remedied any possible constitutional defect identified by the
Court of Appeals by reconstituting itself as a six member body
without the Clerk of the House and the Secretary of the Senate or
their designees. In addition, the Commission has adopted specific
procedures for revoting or ratifying decisions pertaining to open




B. Holly Schadler, Esq.
Page 2

enforcement matters.

In this matter, on December 7, 1993, the Commission revoted
its prior findings of reason to believe. At the same time the
Commission also adopted a Factual and Legal Analysis, which formed
a basis for the Commission’s findings and is attached for your
information. The Commission has also closed this matter as it
pertains to your client, Representative Lowey. However,
Representative Lowey remains a witness in the matter.

You may submit any factual or legal materials that you
believe are relevant to the Commission’s consideration of this
matter. Please submit such materials to the General Conunsel’s
Office along with answers to the enclosed questions within 30 days
of receipt of this letter. Where appropriate, statements should
be submitted under oath. 1In the absence of additional
information, the Commission may find prcobable cause to helieve
that a violation has occurred and proceed with conciliation.

1f you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission either
proposing an agreement in settlement of the matter or recommending
declining that pre-probable cause conciliation be pursued. The
Office of the General Counsel may recommend that pre-probable
cause conciliation not be entered into at this time so that it may
complete its investigation of the matter. Further, the Commission
will not entertain requests for pre-probable cause conciliation
after briefs on probable cause have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Reguests must be made in writing at least five days
prior to the due date of the response and specific good cause must
be demonstrated. 1In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.S.C. §§ 437g(a)(4)(B) and 437g(a)(12)(A) unless you notify the
Commission in writing that your clients wish the matter to be made
public. 1If you have any questions, please contact Jose M.
Rodriguez, the attorney assigned to this matter, at (202) 219-3690.

Sincerely,

— o
Scott E. Thomas
Chairman

Enclosures
Questions - 2 sets
Factual & Legal Analysis
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BEFORE THE PEDERAL ELECTION COMMISSION
In the Matter of )
)
) MUR 3616

INTERROGATORIES AND REQUEST
FOR PRODUCTION OF DOCUMENTS

Nita Lowey for Congress and

Aaron Eidelman, treasurer

c/0 B. Holly Schadler, Esq.
Perkins Coie

607 Fourteenth St., N.W.
Washington, DC 20005-2011

In furtherance of its investigation in the above-captioned
matter, the Federal Election Commission hereby requests that you
submit answers in writing and under ocath to the questions set
forth below within 30 days of your receipt of this request. In
addition, the Commission hereby requests that you produce the
documents specified below, in their entirety, for inspection and
copying at the Office of the General Counsel, Federal Election
Commission, Room 659, 999 E Street, N.W., Washington, D.C.
20463, on or before the same deadline, and continue to produce
those documents each day thereafter as may be necessary for
counsel for the Commission to complete their examination and
reproduction of those documents. Clear and legible copies or
duplicates of the documents which, where applicable, show both
sides of the documents may be submitted in lieu of the

production of the originals.




O o
Interrogatories and Document Requests to

Nita Lowey for Congress and Aaron Eidelman, treasurer
Page 2

INSTRUCTIONS

In answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay, that is in
possession of, known by or otherwise available to you, including
documents and information appearing in your records.

Each answer is to be given separately and independently,
and unless specifically stated in the particular discovery
request, no answer shall be given solely by reference either to
another answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable
of furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting
the interrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or
knowledge you have concerning the unanswered portion and
detailing what you did in attempting to secure the unknown
information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and reguests
for production of documents, describe such items in sufficient
detail to provide justification for the claim. Each claim of
privilege must specify in detail all the grounds on which it
rests.

Unless otherwise indicated, the discovery request shall
refer to the time period from August 1, 1992 to November 30,
1992.

The following interrogatories and requests for production
of documents are continuing in nature so as to require you to
file supplementary responses or amendments during the course of
this investigation if you obtain further or different
information prior to or during the pendency of this matter.
Include in any supplemental answers the date upon which and the
manner in which such further or different information came to
your attention.
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Interrogatories and Document Regquests to

Nita Lowey for Congress and Aaron Eidelman, treasurer
Page 3

DEFINITIONS

For the purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined as
follows:

"You" shall mean the named respondent in this action to
whom these discovery requests are addressed, including all
officers, employees, agents or attorneys thereof.

"persons” shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document” shall mean the original and all non-identical
copies, including drafts, of all papers and records of every
type in your possession, custody, or control, or known by you to
exist. The term document includes, but is not limited to books,
letters, contracts, notes, diaries, log sheets, records of
telephone communications, transcripts, vouchers, accounting
statements, ledgers, checks, money orders or other commercial
paper, telegrams, telexes, pamphlets, circulars, leaflets,
reports, memoranda, correspondence, surveys, tabulations, audio
and video recordings, drawings, photographs, graphs, charts,
diagrams, lists, computer print-outs, and all other writings and
other data compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter
of the document, the location of the document, the number of
pages comprising the document.

"Identify" with respect to a person shall mean state the
full name, the most recent business and residence addresses and
the telephone numbers, the present occupation or position of
such person, the nature of the connection or association that
person has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and request for the production of documents any
documents and materials which may otherwise be construed to be
out of their scope.
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Interrogatories and Document Requests to

Nita Lowey for Congress and Aaron Eidelman, treasurer
Page 4

QUESTIONS

With respect to the announcement day events mailing
referenced in the accompanying Factual and Legal Analysis:

a. State the total number of letters mailed and the dates of
the mailing.

b. To whom were the letters mailed? If sent to names on a
mailing list, identify the list by its name and owner.

. Identify the persons/vendors which produced and
distributed the mailing.

State the cost for the mailing; identify separately the
amount paid for the mailing’s production, publication and
distribution (including mailing list rentals and postage
costs).

l

Produce copies of checks (front and back), invoices, or
any other documents relating to the costs and/or payment
of costs for the mailing.

Indicate whether you conducted any other mailings concerning
Nita Lowey’s 1992 candidacy announcement. If so, produce
copies of each mailing and its attachments.

™~
™
™
(V)
P

Was the phrase "The Commitment to Fight for Change . . .
The Energy to Get Results"” used by Representative Lowey’s
1992 campaign advertising? If so, was the phrase used by
the candidate in any prior election or otherwise associated
with the candidate prior to the 1992 election.

9 40 4




BEFORE THE PEDERAL ELECTION COMMISSION
In the Matter of )
)
) MUR 3616

INTERROGATORIES AND REQUEST
FOR PRODUCTION OF DOCUMENTS

TO: Representative Nita M. Lowey
c/0 B. Holly Schadler, Esq.
Perkins Coie

607 Fourteenth St., N.W.
Washington, DC 20005-2011

In furtherance of its investigation in the above-captioned
matter, the Federal Election Commission hereby requests that you
submit answers in writing and under oath to the guestions set
forth below within 30 days of your receipt of this request. 1In
addition, the Commission hereby requests that you produce the
documents specified below, in their entirety, for inspection and
copying at the Office of the General Counsel, Federal Election
Commission, Room 659, 999 E Street, N.W., Washington, D.C.
20463, on or before the same deadline, and continue to produce
those documents each day thereafter as may be necessary for
counsel for the Commission to complete their examination and
reproduction of those documents. Clear and legible copies or
duplicates of the documents which, where applicable, show both
sides of the documents may be submitted in lieu of the

production of the originals.
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Interrogatories a Document Reqguests to
Representative Nita M. Lowey

Page 2

INSTRUCTIONS

In answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay, that is in
possession of, known by or otherwise available to you, including
documents and information appearing in your records.

Each answer is to be given separately and independently,
and unless specifically stated in the particular discovery
request, no answer shall be given solely by reference either to
another answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable
of furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting
the interrogatory response.

I1f you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or
knowledge you have concerning the unanswered portion and
detailing what you did in attempting to secure the unknown
information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and requests
for production of documents, describe such items in sufficient
detail to provide justification for the claim. Each claim of
privilege must specify in detail all the grounds on which it
rests.

Unless otherwise indicated, the discovery request shall

refer to the time period from August 1, 1992 to November 30,
1992.

The following interrogatories and requests for production
of documents are continuing in nature so as to require you to
file supplementary responses or amendments during the course of
this investigation if you obtain further or different
information prior to or during the pendency of this matter.
Include in any supplemental answers the date upon which and the
manner in which such further or different information came to
your attention.
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MUR 3616

Interrogatories and Document Requests to
Representative Nita M. Lowey

Page 3

DRFINITIONS

For the purpose of these discovery requests, including the
ingstructions thereto, the terms listed below are defined as
follows:

"you" shall mean the named witness in this action to whom
these discovery requests are addressed.

"persons” shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

“Document” shall mean the original and all non-identical
copies, including drafts, of all papers and records of every
type in your possession, custody, or control, or known by you to
exist. The term document includes, but is not limited to books,
letters, contracts, notes, diaries, log sheets, records of
telephone communications, transcripts, vouchers, accounting
statements, ledgers, checks, money orders or other commercial
paper, telegrams, telexes, pamphlets, circulars, leaflets,
reports, memoranda, correspondence, surveys, tabulations, audio
and video recordings, drawings, photographs, graphs, charts,
diagrams, lists, computer print-outs, and all other writings and
other data compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter
of the document, the location of the document, the number of
pages comprising the document.

"Identify" with respect to a person shall mean state the
full name, the most recent business and residence addresses and
the telephone numbers, the present occupation or position of
such person, the nature of the connection or association that
person has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and request for the production of documents any
documents and materials which may otherwise be construed to be
out of their scope.
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Interrogatories a Document Requests to
Representative Nita M. Lowey
Page 4

QUESTIONS

With respect to the advertisement ("ad") you paid for which
ran in the Bronx Times Reporter during August 1992:

a. Provide each of the dates that the ad appeared in the
Bronx Times Reporter.

State the cost for the ad; identify separately the
amount paid for the ad’s production, publication and
distribution.

Produce copies of checks (front and back), invoices, or
any other documents relating to the costs and/or payment
of costs for the ad.

Indicate whether you placed the ad in any additional
newspaper, newsletter, or other publication. If so,
identify each publication.

Indicate whether you placed any other ads making mention of
you or your 1992 campaign. If so, identify where each ad
was published and produce a copy of each ad.

Was the phrase "The Comaitment to Fight for Change . . .

The Energy to Get Results®” used by your 1992 campaign
advertising? If so, was the phrase used by you in any prior
election or otherwise associated with you prior to the 1992
election.
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FPEDERAL ELECTION COMMISSION
PFACTUAL AND LEGAL ANALYSIS
RESPONDENTS: Representative Nita M. Lowey MUR: 3616

Nita Lowey for Congress and
Aaron Eidelman, as treasurer

GENERATION OF MATTER

This matter arises from a complaint filed with the Federal
Election Commission ("Commission) by Sandra M. Monterio alleging
that Nita Lowey for Congress and Aaron Eidelman, as treasurer,
("Committee”) failed to timely file a 12 day pre-primary
election report for the 1992 election. The complaint also
alleges that Representative Nita M. Lowey and the Committee
failed to include appropriate disclaimers on certain
communications. Representative Lowey was a candidate for the
U.S. House of Representatives from New York’s 18th district.
Representative Lowey ran unopposed in the primary election and
won the general election with 55% of the vote.

A response from counsel for Respondents has been received.

II. FACTUAL AND LEGAL ANALYSIS

A. Untimely Reporting

The Act provides that the treasurer of a principal campaign
committee of a candidate for the House of Representatives must
file, in a year when there is a regularly held election in which
the candidate is seeking election, or nomination for election, a

pre-primary report. See 2 U.S.C. § 434(a)(2)(A)(i). Such
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report shall be filed no later than the 12th day before the
primary election. See id.

Complainant alleges that the Committee violated 2 U.S.C.

§ 434(a) by failing to file a 1992 12 day pre-primary election
report by its due date of September 3, 1992. The Commission’s
disclosure indices confirm that the Committee did not file its
1992 pre-primary report for New York’s September 15th primary
until September 11, 1992. However, the Committee in response
argues that its failure to timely file the report resulted from
its reliance on the Commisgion’s initial representation that,
because the candidate was running unopposed in the primary
election and therefore not appearing on the ballot, it was not
required to file a pre-primary report.

Counsel relates that upon notice of the pre-primary filing
requirement the Committee contacted the Commission’s Information
Division to "determine if this report was indeed due in light of
the fact that Nita Lowey’s name would not appear on the
September 15 New York primary ballot." Response at 1. Counsel
continues that the Committee was informed that because the
candidate was not appearing on the ballot, the Committee was not
required to file the report. Counsel notes that a similar
inquiry to the Commission in July of 1992 produced the same
advice. It is further related that in response to several press
inquiries concerning the filing of the report, the Committee
additionally twice contacted the Commission’s Reports Analysis
Division ("RAD") and was again informed that the Committee was

not required to file the pre-primary report. Counsel lastly
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notes that the Committee promptly filed the report upon
subsequent notice from the Commission that a report was in fact
required.
It is initially clear that Respondents may not raise their

reliance on informal information obtained from Commission

personnel as a defense to a violation of the Act. See 2 U.s.cC.

§ 437f(b). Moreover, presently there appears to be some
disagreement as to the actual advice provided the Committee.
RAD confirms that they were contacted by the Committee
concerning the filing requirement. Available information,
however, establishes that although it was initially unclear
whether the candidate was to appear on the primary election
ballot, once having determined that the candidate was in fact
appearing on the ballot, RAD informed the Committee that they
were required to file a pre-primary report. RAD also informed
the Committee that even if not on the ballot they would be
required to file the report if Representative Lowey had
triggered candidate status for the election (i.e., if the
Committee raised in excess of $5,000 for the election).
Furthermore, the Commission’s Information Division notes that
consistent with RAD’s approach their normal course is to advise
those Committees whose candidate does not appear on the ballot
that if funds in excess of $5,000 were raised for the election a
report must be filed. Consequently, there is some question as
to the actual advice relied on by Respondents.

The substance of the conversation between the Committee and

the Commission, however, is immaterial because the candidate was
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in fact on the primary ballot. Although counsel contends that
the candidate "was unopposed for the [primary election] and
therefore, under New York State law, her name did not appear on
the primary ballot," the State Board of Elections for the State
of New York confirms that the candidate did appear on the
ballot. Response at 1-2. Therefore, the Committee was required
to file a pre-primary report.

Accordingly, there is reason to believe the Nita Lowey for
Congress and Aaron Eidelman, as treasurer, violated 2 U.S.C.
§ 434(a). However, the Commission has decided to take no
further action as concerns this violation.

B. Disclaimer

The complaint also alleges that both the candidate and
the Committee failed to provide disclaimers for communications
distributed by them. These allegations concern three
communications paid for and distributed by the candidate: the
first appears to be an electioneering piece, while the other
two are best described as congratulatory or salutatory
announcements. The allegations also involve a communication
paid for and distributed by the Committee which serves as an
invitation to Ms. Lowey’s candidacy announcement events.

1. Candidate Communications

Complainant alleges that the candidate failed to provide
disclaimers for two communications placed in local newspapers
and one communication placed in a club newsletter. The first of
these communications was placed in an August 1992 issue of the

Bronx Times Reporter and includes a picture of Respondent, above
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which appears the caption "Representative Nita M. Lowey" -
"Joins the People of Throggs Neck in Celebrating 350 Years of

Progress." Below the picture appears the caption "A NEW KIND OF

LEADERSHIP" - "The Commitment to Fight for Change...the Energy

to get Results." (emphasis in original).
A separate piece was placed in the September 7, 1992,

edition of the Whitestone Times. This communication also

includes a picture of the candidate, to the right of which
appears the caption "I salute the working men and women of
America!" Below the picture appears the caption "Best Wishes!”
- "U.S. Representative Nita M. Lowey" - "Labor Day 1992."

A similar piece appeared in the September 1992 edition of

Italian City Club Journal. This ad did not contain a picture of

Respondent, consisting of only the following text:
CONGRATULATIONS AND
BEST WISHES
TO JOHN ROMANO
AND ALL MY FRIENDS AT
ITALIAN CITY CLUB
REPRESENTATIVE

NITA N. LOWEY

(emphasis in original).

In response, counsel essentially argues that none of the
ads require a disclaimer as they fail to advocate the
candidate’s election or even make any reference to any election

or candidacy. Counsel contends that the ads simply extend
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the "congratulations or greeting” of Representative Lowey.
Response at 3. Counsel also notes that the candidate
paid for all three communications from her personal funds.

The Act provides that whenever any person makes an
expenditure for the purpose of financing any communication
expressly advocating the election or defeat of any candidate,
or soliciting contributions, such communication if paid for and
authorized by the candidate or an authorized political committee
of the candidate shall clearly state that the communication was
paid for by the candidate’s authorized political committee.

See 2 U.S.C. § 441d(a)(1l). As noted, the candidate did pay

for the communications at issue. Because the communications
did not serve to solicit any contributions for the campaign, a
disclaimer would be required only if they expressly advocated
Representative Lowey’s election or defeat. To be “"express
advocacy” under the Act, speech must, "when read as a whole and
with limited reference to external events, be susceptible of no
other reasonable interpretation but an exhortation to vote for

or against a specific candidate.™ FEC v. Furgatch, 807 r.2d

857, 864 (9th Cir.), cert. denied, 484 U.S. 850 (1987).

There is no question that the communications clearly
identify the candidate as all three refer to Representative
Lowey by name and two of the three contain a likeness of the

candidate. See 2 U.S.C. § 431(18). However, it does not appear

that the ads appearing in the Whitestone Times or the Italian

City Club Journal expressly advocate the candidate’s election.

The ads do not contain any reference to the upcoming election or
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the campaign, nor do they exhort the reader to take any kind of
action, much less action in support of the candidate. 1In fact,
for both ads there appears to be a legitimate alternative reason
for their inclusion in the publications. These ads appear be
either congratulatory or salutatory announcements, consistent
with activities associated with any officeholder.

Accordingly, although the timing of the Whitestone Times

and Italian City Club Journal distribution may have engendered

some ancillary electoral benefit, such benefit was incidental
to the ads’ alternative purpose where no electoral message

appeared in the text. Because the Whitestone Times and Italian

City Club Journal ads do not contain "express advocacy” and

therefore do not require any disclaimer, there is no reason to
believe Ms. Lowey violated 2 U.S.C. § 441d(a), as concerns these
two communications.

Unlike the above ads, the caption in the first agd,

appearing in the Bronx Times Reporter, includes what subseqguent

campaign communications suggest was the candidate’s campaign
slogan ("The Commitment to Fight for Change...the Energy to get
Results”). See Discussion of Committee communication below.
While also couched in congratulatory language, the inclusion of
the campaign slogan at a time when the candidate announced her
candidacy -- when the phrase may have become recognized by
voters and associated with Ms. Lowey’s candidacy -- indicates
that this ad was made for the purpose of influencing the
candidate’s election. See 2 U.S.C. § 431(8) (definition of a

contribution). All contributions from a candidate, including
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in-kind contributions, must be reported by the candidate’s
campaign committee. See 2 U.S.C. § 434(b)(2)(B); 11 C.PF.R.
§ 104.3(a)(3)(ii). Because the Committee failed to report the

candidate’s costs for the Bronx Times Reporter ad as an in-kind

contribution, there is reason to believe Nita Lowey for Congress
and Aaron Eidelman, as treasurer, violated 2 uU.S.C.
§ 434(b)(2)(B).}

2. Committee Communication

Complainant additionally alleges that the Committee
violated Section 441d by failing to include disclaimers with
mailed invitations for Representative Lowey'’s candidacy
announcement events. The invitation was mailed in an envelope
containing a picture of the candidate, to the right of which
appears the caption "NITA LOWEY" - "U.S. REPRESENTATIVE" - "The
Commitment to Fight for Change....The Energy to Get Results."
(emphasis in original). The enclosed invitation paid for by the

Committee consists of a one page communication reading:

Dear Friend:

Serving in Congress has given me an opportunity
to make a difference in people’s lives. We have made
considerable progress, but there is much more to be
done. Dramatic changes around the world pose important
challenges, but also present opportunities to address
a wide range of compelling needs facing our nation.

On August 24, I will be officially beginning my
campaign for election to the House of Representatives
from the new 18th Congressional District. It would mean
a great deal to have you with us.

1a The Commission was unable to agree on whether the ad
appearing in the Bronx Times Reporter required a disclaimer
under the Act.
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Below this language is a schedule of five announcement events
and below the schedule is a short questionnaire addressing the
recipient’s support for the announcement day celebrations and
the campaign. The questionnaire asks if the recipient will
attend any of the announcement day celebrations and/or otherwise
help with the campaign. The questionnaire also asks if the
recipient’s name may be included on a list of the candidate’s
supporters. Included with the letter is an envelope in which to
return the short questionnaire.

In response, counsel again arques that the communication
contains no express advocacy or solicitation of contributions.
Counsel continues that "[n)owhere in the communication does [the
candidate) advocate her reelection"™ and that the candidate "is
simply informing recipients about her decision to run again for
Congress and related events surrounding her announcement."
Response at 3.

As noted by the court in FEC V. Furgatch, 807 Fr.24 857,

862-63 (9th Cir. 1987), "‘express advocacy’ is not strictly
limited to communications using certain key phrases™ such as
"vote for"™ or "defeat," but may be properly determined by
"considering speech as a whole." This communication first
clearly identifies the candidate, containing a likeness of the
candidate and referring to her by name. Second, the invitation
contains a clear reference to election-related activity when it
says "I will be officially beginning my campaign for election."

And third, it exhorts the reader to take action by stating "It

would mean a great deal to have you with us."™ Accordingly,
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because the invitation exhorts election-related activity on

~10-~

behalf of a clearly identified candidate, it contains express
advocacy and requires a disclaimer. Because no disclaimer

appeared on the communication, there is reason to believe Nita
Lowey for Congress and Aaron Eidelman, as treasurer, violated

2 U.5.C. § 441d(a).
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(202) 628-6600 » FAcsiMILE (202) 434-1690

January 5, 1994

Jose Rodrigue:z

Office of the General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 3616 - Representative Nita M. Lowey
Nita Lowey for Comgress aad
Aaron Bidelman, as Treasurer

Dear Mr. Rodriguez:

This is to request an extension of time of 20 days to
respond to the Commission's finding of reason to believe and
interrogatories and requests for production of documents.

Holly Schadler, the principal attorney on this case, is
out of the office on maternity leave until the middle of
January. Because she is already familiar with the facts of
the case, we would like her to participate in the preparation
of the response. We also need the additional time to collect
the information and materials requested in the Commission's
interrogatories and requests for documents.

With an extension of 20 days, the response would be due
on February 1, 19%4.

If you have arny cuestions, please do not hesitate to
contact me (202/434-1622).

Counsel to Respondents

[11874-0001/DAS40050.024]
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FEDERAL ELECTION COMMISSION

WASHINGTON DO XMb 1

JANUARY 7, 1994

Judith L. Corley, Esq.
Perkins Coie

607 Fourteenth Street, N.W.
washington, D.C. 20005-2011

RE: MUR 3616
Representative Nita M. Lowey
Nita Lowey for Congregs and
Aaron Eidelman, as Treasurer

Dear Ms. Corley:

This is in response to your letter dated January 5,
1994, which we received that day requesting an extension of
20 days to respond to the Commission’s finding of reason to
believe, interrogatories and requests for production of
documents. After considering the circumstances presented in
your letter, the Office of the General Counsel has granted
the requested extension. Accordingly, your response is due
by the close of business on February 1, 1994.

If you have any questions, please contact me at (202)

219-3690.
Sincerely,
! i%"fff
Jose M. Rodridu @

Attorney
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FPebruary 2, 1994

ELAERELD]

Mr. Jose Rodriguez

Federal Election Commission
Office of General Counsel
999 E Street, NW

6th Floor

Washington, DC 20463

ey 2-834M6

Re: NUR 3616

Dear Mr. Rodriguez:

Enclosed please find the original Responses to
Interrogatories and Request for Production of Documents

submitted by the Nita Lowey for Congress Committee and
Representative Nita M. Lowey.

A copy was delivered by
certified mail on February 1, 1994.

If you have any questions, please do not hesitate to
contact the undersigned.

Sincerely,

8. Holly Sehactlen

B. Holly Schadler / e
Counsel to Nita Lowey

for Congress Committee
BHS :dma

Enclosure

[11847-0001/LETTER.O1]
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A Law PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS
607 FOURTEENTH STREET, N W« WasninGTON, D.C. 20005-2011
(202) 62R-6600 = Facsimirtk (202) 434-1690

February 1, 1994

Mr. Jose Rodriguez

Office of the General Counsel
Federal Election Commission
999 E Street, NW

Washington, DC 20463

10y 2- 8344

Re: MUR 3616

Dear Mr. Rodriguez:

Enclosed you will find responses to the Interrogatories
and Request for Production of Documents submitted by Aaron
Eidelman, Treasurer of the Nita Lowey for Congress Committee,
and Representative Nita Lowey. This letter provides
additional information regarding the
advertisement and the invitations for Representative Lowey's
candidacy announcement events.

1. Bronx Times Reporter Advertisement. The Commission found
reason to believe that the Committee failed to report the
candidate's costs for the Bronx Times Reporter ad as an in-
kind contribution. Upon reviewing its records, the campaign
has determined that this advertisement was paid for by Nita
Lowey for Congress, not Representative Lowey. Attached as
Attachment A is the canceled check made payable to the
newspaper in full payment for the ad and Schedule B of the FEC
Report disclosing this payment.

In light of the fact that the campaign paid for the
advertisement there was no in-kind contribution from
Representative Lowey. Moreover, because the Committee did not
fail to report an in-kind contribution, there was clearly no
violation of 2 U.S.C. § 434(b) (2)(B).

Commission also found reason to believe that Respondents
failed to include disclaimers with invitations to the
Committee's candidacy announcement events. While the
Committee's general practice is to include a disclaimer on all
campaign materials, even those that do not solicit
contributions or expressly advocate the reelection of
Representative Lowey, the disclaimer was mistakenly left off
some of the announcement invitations. This oversight was due

2. Invitatjons to Candidacy Announcement Events. The

[11847-0001/DA940270.056)

JORTLAND ® SEATTLE ® SPOKANE ® Tairer @« WasHinGTON, D .(

it & DuMotus, Vancouver, B.C




Mr. Jose Rodrigue:z
February 1, 1994
Page 2

to the printer's error. Moreover, as soon as the campaign
staff discovered the error, it was immediately corrected.

Shortly after Efficiency Printing Co. printed the
invitations, campaign volunteers began preparing them for
distribution. Upon discovering that an error had been made in
printing the invitations, campaign staff immediately suspended
distribution until a correction could be made. Efficiency
Printing Co. was alerted that the disclaimer was left off the
mailing. Mr. Paul Franzese, Executive Vice-President of
Efficiency Printing, immediately offered to reprint the
announcement at no charge to the campaign, acknowledging that
the company had made the error in failing to print the
disclaimer. See Attachment B ~ facsimile from Mr. Franzese
dated August 10, 1992; Attachment C - affidavit from
Mr. Franzese.

Operating under tremendous time pressure to distribute
the announcements, the Committee chose to stamp each
invitation with the disclaimer rather than having the
invitation reprinted. A copy of the stamp "Paid for &

Authorized by Nita Lowey for Congress" used for this purpose
is enclosed as Attachment D. Campaign workers stamped the
remaining invitations prior to distribution.

The Committee was not responsible for the printer's
oversight and made every effort to address the printer's error
upon discovering that the disclaimer did not appear on the
original printed invitation. On the basis of these facts and
the steps taken by the Committee to fully correct the
omission, Respondents request that the Commission take no

further action in this matter.
Slni:;jiy

Holly Schadler
Counsel for Respondents

/bhs

Attachments

[11847-0001/DA940270.056]
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OF RECEIPTS AND

Por An Authorized Committee
(Summary Page)

[T NAME OF COMMITTEE (in k)

Aaron Eidelman, CPA

Nita Lowey for Congress
ADDRESS (number and street) L Checx i different than previousty reported. 2. FEC IDENTIFICATION NUMBER

&
1185 Avenue of the Americas 124273
CITY, STATE and ZIP CODE STATE'DISTRICT 3. IS THIS AEPORT AN AMENDMENT?

New York, NY 10036 NY/20 __ ves X no

4. TYPE OF REPORT

1 Apnl 15 Quarterly Repornt [ Tweth day report prececing __ Primary
i - (Type of Econ)
July 15 Quanterly Aspon elecionon _Sept. 15 in the State of New York

October 15 Cuanery Report Trirneth day repor: ‘ollowing the General Election an

—

January 31 Year End Report in the State of __

T July 31 Mid-Year Report (Non-elecson Year Only)

This repont contains — =
acavity for @ Primary Eischion | <~ General Election | | | Runott Eiecton

SUMMARY

.

Covenng Penca __7=01-92 8-26-92

Net Contnibuticns (other than ioans)

. ; : | {
{a)  Total Contnbusions (other than ioans) (from Line 11(e)) BT s ‘3 64,010.08 13381,070.02

™~
N
o™
fp

(b)  Total Conmitaion Refunds (from Line 20()) . . e o= o] i 250.00

3

(€ Net Conbusons (other than loans) (subkract Line 8b) "om 8(@)) - .| ¢, 010 0g b ixadigan 02

Net Operatng Expenditures
(a) Totai Operating Expenditures (fom Line 17). . . - 226.37 | 194,010.66

7 4 N4

()  Total Offsets 1o Operating Expendiiures (from Line 14) g Al ! 85. 42

(€}  Net Operabng Expenditures (subkact Line 7(b) from 7(a)). . . . . 226. | 193,925.24

Cash on Hand at Ciose of Reporing Penod (from Line 27) e 652,162.94 — ‘ i
contact:

Debts anag Cbhganons Owed TO the Committes

(itemize all on Schedule C and/or Schedule D) . , . mmw@"‘m'm

10. Debts and Obligations Owed BY the Committee | Washington, OC 20463
(temize all on Schedule C and/or Scheduie D) . . . . . .. .| $153,044.36 Toll Free 800-424-9530

| 1 certify that | have examined this Report and 1o the best of my knowledge and belief it is true, correct o -STe10
| and complete.
| Type or Pnnt Name of Treasurer
| Aaron Eidelman
Signature of Treasurer ] Date

| |
NOTE: Submussion of faise. emroneous, or incompiete Nformation may subject the person signing this Report to the penalties of 2 U.S.C. §437g.

| ] " [ FECFORN:

(revised 4/87)

ATTACHMENT A




SCHEDULE B ITE&D DISBURSEMENTS separate scneculels) 108 o

for each category of the 12

Denailed Surmmary Page Iron LINE NUMBER

Any information copied from such Reports and Sttements may not be 501a or used by eny persan for the purpose of soliciting contributions or for commerc -
2urposes, ather than using :Ne name and address of any political committes 10 salicit contributions from such cammitres.

. NAME OQF COMMITTEE (in Full)
h

NITA LOWEY FOR CONGRESS

A. Full Name, Mailing Address and ZIP Code l Purpose atf Disbursemaent I Date (month, : Amount of Each
| - | cay, vesr! | Oisbursement This Per.c
Joel Malins e g - W M puv.
303 West 80th Street = = 2 . 7.31.92 |$ 1030.49

Dusbursement for: X | Primery | Generai |

New York, NY 10024 =i

Qther specify)

8. Full Name, Mailing Address snd ZIP Code Purpose of Disbursement Amount 2f Eacn
| Bi e =
NY Telephone Phone - June | O P
PO BOX 1100 31.92 $ &16.13

- Ciusbursement for: | | Primary
Albany, NY 12250 =
any , 1225 Other (soecify)

. Full Namae, Mailing Address and Z1P Code Purpose ¢ Disbursement | Carte month, Amourt zf Sach

. . - Sav, year) | Disbursement Thg Per: -
Postmaster white Plains Bulk Mail Permit - "

Fisher Street 8.03.92 '$ 75.00

white Plains, NY 10601 Dioursement for: |y | Primary
QOther 'specity)

D. Full Name,. Mailing Address and ZIP Code Purpose 2f Disbursement Oate Imonth, | Amour: = Each
On-Line Telephone cay, vesr)  Dispursement This Per
1l Summit Avenue — ‘ |
Elmsford, NY [N . L /8.03.92 |$ 209.l-

Qther specify)

Pheone Repair

E. Full Nams, Meiling Address and Z1P Code Purpose =f Disbursement | Date imonth, | Amounst of Each
Noam Bramson Salary $615.15 g 1, vl | Disbursement This Pe-
86 Aberfoyle Road Expenses $36.27 .

New Rochelle, NY 10804 Oisoursement for: |y | Primary || '8.01.92 | $ 651.42

) |
Qther 'specify) \

€. Full Name, Mading Addrem and ZIP Code Purpose ¢f Disbursement Date {month, | Amount of Eacn
day, yeer) Disbursement This Per .-

—8.0192 ' $ 1124.57

Martha-Lee Bohn
151 Sixth Street

o s [
Pelham, NY 10803 :_Iwmsemanl for: Lx_ Primary
Other (specify)

Salary

G. Fult Name, Mailing Addrem and ZIP Cade Purpose of Cisbursement Date Imonth, | Amount 2t Each

PX Printing Printing Business Cards SECTUNE 1" 1 ST Y 0 i
PO BOX 1082 /8.04.92 |$ 33.68

s (»] el -1 ipri |
white Plains, NY 10602 _Disbursement for iz} Primary L | General
Ozher 'specify)

H. Full Nemae, Mailing Address and ZIP Code Purpose of Cisbursement Oate imonth, | Amoun: of Sacn

i : r) t This Per
Bronx Times Reporter Advertisement S Disburssmant This e

37-11 East Tremont Avenue — 8.04.92 $ 525.00
Bronx, NY 10465 isoursement for -_x_Pnrmry | General

Other (specity) N

1. Full Name, Mailing Address and ZIP Code Purpose of Disbursement CP—— Aot of Bach
Ronna Sussman Pettv Cash day, year! Disbursement This Per.c

24 Burning Tree Road = 8.06.92 '$ 100.00
Greenwich, CT 06830 Oisbursement for: | | Primary | ' General

—

Otner fspacify)

SUBTOTAL of Disbursernents This Page {optional! .. ... ..

$ 4165.43

TOTAL This Period [last page this line number only)

ATTACHMENT A




FAX TRANSMITTAL OCOVER SHEET

o=t , 799X

o W&L‘J’htﬂ Lp,e‘

rrou: EFFICIENCY PRINTING CO., INC.

126 So. Lexingion Avenue Parkiag ot Entronce

MAIN STATION + P O, POX 935
WHITE PLAINS. M.Y. 10603-8938

orenunon mx: (8914) 949-8516
DEBTIRATION M

oramaTIon mone: (914) 949-8611
DESTINATION PHONE:

mul_mmmmmmmm

FMBWWW—MM?
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@ °®

BEFORE THE
FEDERAL ELECTION COMMISSION

IN THE MATTER OF
Nita Lowey for Congress and )
Aaron Eidelman, as Treasurer )

AFFIDAVIT OF PAUL FRANZESE

I, Paul Pranzese, under penalty of parjury pursuant to
Section 1746 of Title 28, declare as follows:

I have personal knowledge of the facts set forth
herein and, if called upon to testify in this
matter, I would testify as set forth herein.

I amn the Executive Vice-President of Efficiency
Printing Co., Inc.

Efficiency Printing printed the candidacy
announcement invitations for Nita Lowey for

Congress.

The campaign contacted Efficiency Printing when it
wvas discovered that the invitations did not carry
the FEC disclaimer.

=
~
™
™
wn
M

I sent the attached note, dated August 10, 1992, by
facsimile acknowledging the company's error in not
including the disclaimer and offering to reprint the
invitations at no charge to the campaign.

9 41 4

Further Affiant sayeth not.

Paul Franzese

(11874-0001/DAS4I310.053]
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FAX TRANSMITTAL COVER SHEET

rrow: EFFICIENCY PRINTING CO., INC.

126 So. Lexington Avenve Parking ot Entrance

MAIN STATION « P. O. BOX 935
WHITE PLAINS, N.Y. 10602-093%

omamarion rax: (914) 949-8516

DESTINATION RAX:

omamanion pHoNe: (914) 949-8611

DESTINATION PHONE:

mw_zi_msmaauesmmmmm

IF TRANSMISSION IS INCOMPLETE, PLEASE CALL — (914) 948-8611

ADDITIONAL MESSAGE:

We w

( Aradly Repn.

0 : The A’Vhoupca

& b ColeSnaton Tovdphng o
O +O Cun_ Q.ﬁ_/\__o ¥ R Y U L_Qp,u \

"S(\f\.e/ d\&(‘/\f—\v\\@r‘__ OFF_ \J\&
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BEFORE THE FEDERAL ELECTION COMMISSION

MUR 3616

RESPONDENT: Representative Nita M. Lowey

PRODUCTION OF DOCUMENTS

NTERROGATO

3 With respect to the advertisement ("ad") you paid

for which ran in the Bronx Times Reporter during
August 1992:

a. Provide each of the dates that the ad appeared
in the Bronx Times Reporter.

b. State the cost for the ad; identify separately
the amount paid for the ad's production,
publication and distribution.

Produce ccpies of checks (front and back),
invoices, or any other documents relating to
the costs and/or payment of costs for the ad.

Indicate whether you placed the ad in any
additional newspaper, newsletter, or other
publication. If so, identify each publication.

RESPONSES TO .

The ad ran one time in the August, 1992 edition
of the Bronx Times Reporter.

The ad cost $525 for publication. There were
no additional production or distribution costs.

See Attachment A:

(1) Check to Bronx Times Reporter from Nita
Lowey for Congress Campaign.

(2) Copy of FEC Report disclosing payment of
$525 to Bronx Times Reporter.

I did not place this ad in any other
publication, newspaper or newsletter.

[11874-0001/DA940260.064]




Indicate whether you placed any other ads making mention
of you or your 1992 campaign. If so, identify where each ad
was published and produce a copy of each ad.

ON 0.

I assume this question is meant to determine whether I
personally paid for any other ads mentioning my 1992 campaign.
I did not personally pay for other ads making mention of my
1992 campaign.

INTERROGATORY NO. 3

Was the phrase "The Commitment to Fight for Change . . .
The Energy to Get Results®" used by your 1992 campaign
advertising? If so, was the phrase used by you in any prior
election or otherwise associated with you prior to the 1992
election.

RESPONSES TO INTERROGATORY No. 3
The phrase "The Commitment to Fight for Change . . . The

Energy to Get Results®™ was used in the 1992 campaign. It was
not used in any prior election.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of
perjury under the laws of the United States of America that
the foregeoing is true and correct. Executed this { day

of — C/;/ ;s 19995
~ /0.

/ﬁepresentati@e Nita M. Lowey

[11874-0001/DA940260.064)
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ATTACHMENT A




| RRGFT OF RECERTS AND DISBURSEMENTS

For An Authorized Committee
(Summary Page)

-

USE FEC MAILINGLABEE " -
OR L
TYPE OR PRINT

[T NAME OF COMMITTEE (in full)

Aaron Eidelman, CPA

Nita Lowey for Congress
ADDRESS (number and streef) | Checx i different than previously reporied. 2. FEC IDENTIFICATION NUMBER

124273
STATE/QISTRICT 3. IS THIS REPORT AN AMENDMENT?

|

1185 Avenue of the Americas
CITY, STATE and ZIP CODE

New York, NY 10036 NY/20 (] ves X no

4. TYPE OF REPORT
(] Apnl 1S Quarterly Report E Tweifth day report preceding _l_’:'imary
L (Type of Elacton)
Sepr. 15 _inthe Stateof ___ New York

July 15 Cuarterty Report elacuon on

T Octover 15 Cuarterty Repart [T Trumeth day repcr: following the General Eiection on

January 21 Year End Report in the State of

T July 31 Mid-Year Report (Non-election Year Ondy) [ Terminason Repon

This repoft contains
acraty for @ Prmary Election E General Election : Special Election D Runoff Electon

SUMMARY

7-01- 8-26~92 COLUMN A COLUMN B
Covering Penod 1-92 through 6 Thin - .‘

Net Contnbutions (other than loans)

(a} TMW{WMM)MU‘”(BI) & b A v E [ 61‘,010.08 ’381.070-02

(b)  Total Contmbution Refunds (from Line 20(d)) 250.00

|
|
|1
i
l
]

()  Net Comrnibutions (other than icans) (subtract Line 6(b) from &(a)) 64,010.08 180,820.02

Net Operanng Expenditures ! .
{a}  Total Operating Expenditures (from Line 17). . R LAY 91,226.37 194,010.66

(b)  Total Offsets to Operatng Expendiures (fom Line 14 . . . o 85.42

(c) Net Operating Expenditures (subtract Line 7(b) from 7fai). . . ' 91,226. l 193,925.24

Cash on Hand at Close of Reporting Penod (from Line 27) o . 652,162. ! Pos e Baliessiion
contact:
Debts and Obigatons Owed TO the Commmttee
. | Federal Elechon Commission
(Itermuze all on Schedule C and/or Schecule O} ; . y 999 E Street, NW
10.  Debts and Obligatons Owed BY the Commitiee L o | Washington, DC 20463
(ftemize all on Schedule C and/or Scheaule D) . s N | $153,044.36 | Tolt Free 800-424-9530

| 1 certily that | have examined this Report and to the best of my knowiledge and belief it is true, correct W SaTen
| and complete.
| Type or Print Name of Treasurer
Aaron Eidelman
Swgnature of Treasurer ' Date

i 1

| I

NOTE: Submission of faise. erronsous, or incompiete yformanon may subject the person signing this Report to the penalbes of 2 U.S.C. §4376.

T [ ] | || Fecrm

(revised 4/87)

ATTACHMENT A




SCHEDULE B

ITEMIZED DISBURSEMENTS

separate scheduleis)
for each category of the
Detaled Summary Page

PAGE OF
e it 12
FOR LINE NUMBER

aAny nformation cooied from such Reports and Statements may not be soiC or used by any person for the purpose of 1oliciting contributions or ‘or commer: .
Surooses, other than using tNe name and address af any politicat committee 5 solicit contributions from such committee.

NAME OF COMMITTEE lin Fulll

NITA LOWEY FOR CONGRESS

A. Full Name, Mailing Address and ZIP Code

Joel Malina
303 West 80tk Street
New York, NY 10024

F Purpose cf Disbursement Date (montn,
'Expense§ - $30.49 day. yea)
(Consulting_ $1000.00 7.31.92

Oistiursement for: X | Primery | lGeﬂerlIir

| Otner Ispecityl

‘ Amount of Each
| Disbursement This Peri:

| -
| § 1030.49

8. Full Neme, Mailing Address and ZIP Code
5Y Telephon
PO BOX 1100
Albany, NY 12250

| Oate Imanth
| dav, vear)
|

i

7:31.92

Purpose of Disoursement

Phone - June

Cisbursement for: | ! Pr eneca!
D wnary | | Geners ;
| Ctner (specify)

| Amount of Each
| Disburyement This Per -

($ 416,13

|

C. Full Name, Mailing Address and ZI1P Cooe

Postmaster Wwhite Plains
Fisher Street

white Plains, NY 10601

i Date Imontn,
‘ day, year)

Pyrpose ¢f Disbursement

Bulk Mail Permit

: 18.03.92
{ Dispursement for: ;L_' Primary f
| Other ispecify)

| Amount of Each
| Disbursement This Peric

ls  75.00

0O. Full Name. Mailing Address and ZIP Code
On-Line Telephone
1 Summit Avenue
Elmsford, NY

! Date Imonth,

aay. year)

Purpose of Disbursement

; Phone Repair
| Dispurtement for: ’x_]Prvrmry L__IG'“"' {8.03.92

1 Other (specify] ]

|

]

i Amount 2f Each
' Oistursement Thus Per

[$ 209.1:

€. Full Name, Mailing Address and ZIP Code
Noam Bramson
86 Aberfoyle Road

New Rochelle, NY 10804

Date (month,
day, year)

! Purpose cf Disbursement
Sala:y 5615 15

n $36.27 I

} 18.01.92

| Disbursement for: !x_l Primary
| ! Other {specify}

Amount of Eacn
Disbursament This Peric

$ 651.52

F. Full Name, Mailing Address and ZIP Code

Martha-Lee Bohn
151 Sixth Sctreet
Pelham, NY 10803

Date imonth,
day, year)

18.0192

| Purpose of Disbursement

Salary
Disbursement for: X ! Primary UGcnm!
——’ QOther (soecifyl

!
|

|

{ Amount of Each

1 Disbursement This Par o

l$ 1124.57

G. Full Name, Mailing Addrass and ZIP Code

PX Printing
PO BOX 1082

white Plains, NY 10602

| Purpose cf Disbursement

- g dav, yearl
Printing Business Cards -y

8.04.92

E-sburser“em lor'T; i Primary i I_Gontflli;

| Other ispecify}

Oate (month,

Amount of Each
; Disbursement This Per

i
|§ 33.68

H. Full Name, Mailing Address and ZIP Code
Bronx Times Reporter
37-11 East Tremont Avenue
Bronx, NY 10465

Date {month,
day, year)

8.04.92

Purpose ¢f Qisbursement

Advertisement

Disbursement for: | | Primar enenal |
ix IP Y l | Genera

Cther [specity)

Amount of Each
! Cisbursement This Per

'$  525.00

Full Ngme, Mailing Address end ZIP Code
Ronna Sussman

24 Burning Tree Road
Greenwich, CT 06830

! Dare (month,
dav, year)

:8.06.92
Disbursement for- B_‘! Primary UGmeral -

b

! | Otner ispecify}

Purpose of Disbursement

Petty Cash

Amount of Sacn
' Disbursement This Peric

'$  100.00

|

SUBTOTAL of Disbursements This Page {optionai} . .

N

TOTAL This Period (last page this line number only)

/s 4165.43
i
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BEFORE THE FEDERAL ELECTION COMMISSION
MUR 3616

RESPONDENT: Nita Lowey for Congress and Aaron Eidelman,
treasurer

RESPONSE TQ INTERROGATORIES AND REQUESTS FOR
PRODUCTION OF DOCUMENTS

v ¢-U31d%6

n:Ni

INTERROGATORY NO, 1

1s With respect to the announcement day events mailing
referenced in the accompanying Factual and Legal
Analysis:

a. State the total number of letters mailed and
the dates of the mailing.

To whom were the letters mailed? If sent to
names on a mailing list, identify the list by
its name and owner.

Identify the persons/vendors which produced and
distributed the mailing.

State the cost for the mailing; identify
separately the amount paid for the mailing's
production, publication and distribution
(including mailing list rentals and postage
costs) .

Produce copies of checks (front and back),
invoices, or any other documents relating to
the costs and/or payment of costs for the
mailing.

A Y NO.

With respect to the announcement day events,
the total number of letters distributed was
approximately 6,000. Based on the postmarks on
the mailing, the letters were mailed on or
around August 10, 1992.

[11874-0001/DA940260.063]




The letters were mailed to the campaign's
contributors, district leaders and other
community leaders. No vendor lists were used.
The vendor that produced the mailing is:

Efficiency Printing Co.

P.O. Box 935

White Plains, NY 10602

Campaign volunteers assisted with the
preparation for distribution.

The costs of mailing were as follows:

printing: $685
postage: $725

Attached as Attachment A are:

(1) Invoices from Efficiency Printing
Co., Inc., for invitations;

(2) Check as payment for printing costs.
There is no receipt for the postage because the

mailing was stamped on the campaign's postage
meter.

INTERROGATORY NO. 2

Indicate whether you conducted any other mailings
concerning Nita Lowey's 1992 candidacy announcement. If so,
produce copies of each mailing and its attachments.

RESPONSE TO INTERROGATORY NO. 2

No other mailings to announce the August 24 Regional
Announcements were conducted.

INTERROGATORY NO. 3

Was the phrase "The Commitment to Fight for Change . . .
The Energy to Get Results" used by Representative Lowey's 1992
campaign advertising? If so, was the phrase used by the
candidate in any prior election or otherwise associated with
the candidate prior to the 1992 election.

[11874-0001/D A940260.063)




RESPONSE TO INTERROGATORY NO, 3

The phrase "The Commitment to Fight for Change . . . The
Energy to Get Results" was used in Representative Lowey's 1992
campaign advertising. It was not used in prior elections.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of
perjury under the laws of the United States of America that
the foregoing is true and correct. Executed this _a\ day
of ORAVALY By , 199%.

Q’-M &-&-&‘N N &causSucon,

Aaron Eidelman, Treasurer
Nita Lowey for Congress

[11874-0001/DA940260.063]
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 orer Pigrer Avocua - Wi Pgins, NY 0808
(814) DeR0E 11 fax: (016) 408518

P TO:

Pita Lovay for Cengresas Wits Loway for Congress
Post Office Box 271 Post 0ffice Bax 271
Whita Plaias, WY 18605-95972 White Plaine, 5Y 10605-9972

. BETES A s ¥ = o
Iiiiiiiiiili-ﬁllllllllllllllllll
i 5 BN L MR
1060 Invitutioas, Aug.

67 ib. 0.5 x 11, red & dlue
perferated, ncerat & tolded L

Iavoica subtotal . 238.858
fales tax § 7.3280% y 17.29
Iavoice total -;;;T;!

Invoartc 0ro 9u§:$€i ﬁa a f;a-ago'ohargo'ot }.1\ ,c:,pojth

S i A -
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9ls) paP80 .1 Fan . (91 +) 393013

oL T a®

¥ita Lowey for Congress #ita Loweay for Congress

Post Office Box 271 Post Office Box 271
¥hite Plains, XY 10605-9972 White Plains, NY 10605-9972

. g

S099 Brochures 9.5 x 11,
{Monn. Aug. 24th) 67 1b.
white, vellus briecol,
printing on 2 sides, in 2
colors: zed and blue, scored
perforated and rolded §
$170.50 por M -—

Invoice smbtotal @892.60
Salen. tax 0 7.250% 64.71

; Invoise tesal $67.21

Invoif.. are liljr.ﬂt te 2 finanee oharge of i.T\ per -o1tb
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FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20461

FEBRUARY 3, 1994

B. Holly Schadler, Esq.
Perkins Coie

607 Pourteenth Street, N.W.
washington, D.C. 20005-2011

RE: MUR 3616
Nita Lowey for Congress and
Aaron Eidelman, as treasurer

Dear Ms. Schadler:

As discussed in our telephone conversation this afternoon,
a review of your clients’ responses raises certain questions.
Specifically, concerning the August 10, 1992 facsimile from
Efficiency Printing Co., Inc. to the committee, please indicate
if a receipt date and time was imprinted on the original
transmission by the committee’s facsimile machine. 1If so,
provide a copy of the transmission showing the imprint.

Also, Representative Lowey’s response to question two of
the Commission’s interrogatories is not complete. She states
that she did not pay for any other ads mentioning her 92
campaign, but does not disclose whether she paid for any other
ads mentioning her. Please indicate if Representative Lowey
paid for any other ads, other then those referenced in the
Factual and Legal Analysis, containing in any way either her
name or likeness. If so, produce a copy of each such ad.

Lastly, please let me know why the committee’'s Bronx Times
Reporter ad did not include a disclaimer when it is the
committee’s usual practice to include a disclaimer with all
campaign materials.

Please submit the requested responses by Thursday,
February 10, 1994. Should you have any questions, please
contact me at (202) 219-3690.

Sincerely,

%

i;;z;:éiﬁodriguez

v
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PERKINS COIE

€07 PonTameTm STassT, N.W. » Wasnmioton, D.C. 20003-2011
(202) 628-6600 » Facsianz (207) 434-1690

February 9, 199%4

Mr. Jose M. Rodrigues
FEC-0Office of Genaral Counsel
999 E Btreet, WW

6th Floor

Washington, DC 20463

Ret MUR 3618
Dear Nr. Rodrigues:
This letter is to confirm our conversation that ve will

be filing a response to your latter dated Fabruary 3, 1994 on
Wednesday, February 16.
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PERKINS CoOIE

A Law PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS
607 FOURTEENTH STREET, N.W. = WasninGarox, D.C. 20005-2011
(202) 628-6600 = FacsiMiLE (202) 434-1690

February 16, 1994

Mr. Jose Rodriguez

Office of General Counsel
Federal Election Commission
999 E Street, NW, 6th Floor
Washington, DC 20463

w0 U4 91 83446
IELAENEL!

Re: MUR 3616

Dear Mr. Rodriguez:

7

We are responding on behalf of Representative Nita M.
Lowey, Nita Lowey for Congress (the “"Committee"™) and Aaron
Eidelman, as treasurer (“"Respondents®), to your letter dated
February 3, 1994, in which you request additional information
regarding this matter.

5

1. Facsimile from Efficiency Printing Co. The
facsimile filed with the Committee's response was a copy of
the document sent by Paul Francese, Executive Vice President
of Efficiency Printing Co., to the Lowey Committee on
August 10, 1992. In the process of preparing its response,
the Lowey Committee asked Mr. Francese to provide a copy of
the original document that he had sent to the Committee in
1992 explaining his error in leaving off the disclaimer. The
document was telefaxed from Efficiency Printing to the Lowey
staff and then to the Washington, D.C. offices of Perkins
Coie. The imprints reflect these transmissions that occurred
around the time the Committee filed its original response.

P~
o™
N
w

4 0 43

7

Since the imprints have no relevance to the matter before
the Commission they were removed when copying the document for
filing. In order to address the issue of when the facsimile
was originally sent, Mr. Francese signed a sworn affidavit
stating that he had sent the note to the Committee by
facsimile on August 10, 1992.

2. Response to Interrogatory No. 2. You request that
Representative Lowey indicate whether she paid for any other
ads, other than those referenced in the Factual and Legal
Analysis, containing in any way either her name or likeness.
She has already provided the information relevant to this case
in her interrogatory response stating that she did not pay for
any other ads mentioning her 1992 campaign.

{11874-0001/DA940450.009]
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Mr. Jose Rodriguez
February 16, 1994
Page 2

The question presented in your letter is overly broad in
light of the scope of issues raised in the original Complaint
and thus far by the Commission. The complaint raised
questions regarding the need for a disclaimer on three
advertisements that appeared in local newspapers in
Representative Lowey's district. No other advertisements
placed by either the Committee or Representative Lowvey were at
issue. Pursuant to Section 111.6 of the Regulations, the
Committee responded to Complainant's allegations regarding
these three ads. Thereafter, the Commission found reason to
believe with respect to only one ad. This case does not
involve any other ads. No other ads have been alleged by the
Complainant and none cited by the Commission.

It is a fundamental tenet of federal administrative law
that an agency must observe procedures prescribed in the
relevant statutes and regulations when investigating possible
violations of the law:

. « [The Commissioner] must show that the
investigation will be conducted pursuant to a
legitimate purpose, that the inquiry may be
relevant to the purpose, that the information
sought is not already within the Commissioner's
possession and that the adminjstrative steps
required by the Code have been followed . . .

Unjted States v. Powell, 379 U.S. 48, 57 (1964) (emphasis
added); see also United States v. Gel Spice Co., Inc.,, 601 F.
Supp. 1214, 1218 (E.D.N.Y.), aff'd, 773 F.2d 427 (24 Cir.
1985), cert. denied, 474 U.S. 1060 (1986).

Section 111.10 of the Regulations authorizes the
Commission to conduct an investigation in any case where it
finds reason to believe a violation has occurred. The
Commission must follow procedures specified in the Regulations
in order to initiate such an investigation.! If the

'Indeed, in this particular case, there seems to be little
justification for expanding the inquiry beyond these few ada. Of the three
ads questioned in the original complaint, the Commission dismissed the
complaint as to two of the ads. Therefore, at the same time the Commission
is dismissing the violations alleged in the complaint, it is broadening the
scope of ite administrative inquiry. Moreover, this ie not a case where a
pattern of possible violations has been discovered. 1In fact, the evidence

[11874-0001/DA940450.009]




Mr. Jose Rodriguez
February 16, 1954
Page 3

Commission finds reason to believe that a violation occurred,
the Commission must notify the respondent setting forth the
legal and basis supporting such a finding. 11 C.F.R. § 111.9.
Thereafter, the Commission may authorize the General Counsel
to conduct an investigation within the parameters of the
factual issues raised in the matter. These procedures do not
allow the General Counsel to conduct a wide-ranging
investigation into issues of fact not before the Commission
and on which Respondent has received no prior notification.

Here the subject of the reason to believe finding was one
advertisement. The Factual and Legal Analysis discusses the
Commission's finding on this ad, but does not suggest or raise
the issue that other ads not yet reviewed by the Commission,
or raised in any context, are a subject of the inquiry.
Indeed, as pointed out earlier, of the three ads raised by the
Complaint and reviewed by the Commission only one ad is the
subject of the reason to believe finding and was determined by
the Commission to require additional inquiry. Nevertheless,
in a simple letter of one page delivered in the middle of the
proceeding dedicated to a particular complaint, the General
Counsel has requested copies of every single ad Representative

Lowey placed that has her name or likeness over a two year
period, whether or not it has any relationship whatsoever to
her campaign.

3. on i te \'% . A review of the
Bronx Times Reporter August edition in which the Lowey ad
appeared indicates that none of the ads placed by Members of
Congress and other public officials carried disclaimers. See
Exhibit 1. When the Committee agreed to purchase the ad, it
had little or no involvement with its preparation and
printing. 1Indeed, the circulation area for the paper was in a
new part of Representative Lowey's recently reconfigured
district. The Committee had never previously placed an ad in
this paper. Moreover, no proof of the ad was provided to the
Committee prior to publication. Therefore, while it was and
still is the Committee's general practice to include a
disclaimer with all campaign materials, the inadvertent
omission of the disclaimer on this ad congratulating the
Throggs Neck Community on its 350th Anniversary and other

points precisely to the opposite conclusion -- that Complainant's
allegations were unsupported.

[11874-0001/DA940450.009]
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Mr. Jose Rodriguez
February 16, 1994
Page 4

similar ads appearing in the same edition is both
understandable and excusable under the circumstances.

The Commission does not appear to be proceeding in this
matter within the spirit of "prioritization" standards adopted
by the Commission and announced at its press conference of
December 13, 1993. None of the concerns expressed by the
Commission here meet the specific factors identified by the
Commission which compel the Agency to devote its resources to
the pursuit of the matter. The Commission has correctly
emphasized the importance of pursuing only those cases which
"best warrant the use of our limited resources." A matter
involving a single isolated inadvertent omission of a
disclaimer from a campaign ad does not constitute one of those
cases.

Sincerely,

Fllcd

" Robert F. Bauer
B. Holly Schadler

Counsel for Respondents

BHS :dma
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ongrtulations,
' Throggs Neck

350 Years Calls for Celebration!

-
a
-

1 I am looking forward to the
opportunity to serve you as part of
the:new.Seventh Congressional
District. Please don't hesitate to call

1+ or visit my office to get acquainted

« and I'll see you at the celebration.

Thomas J. Manton
Member of Congress
46-12 Queens Boulevard
Sunnyside, New York 11104
(718) 706-1400




& Continued
Success
to Throggs Neck
on Your

s.s0th Sm Y

Throggs Neck has been an important
and distinguished part of The Bronx
throughout the years. It is a
community that has fought proudly
to maintain the quality of life and
protect its unique residential
character. Yet its diversity of people,
parks and places of interest all
combine to make it one of the
leading neighborhoods in all of New
York City.

Throggs Neck has added much to
the positive growth of the Bronx and
has been a shining example for other

communities to follow. It is with
great pride and respect that |
congratulate and salute Throggs
Neck on its 350th anniversary.

Fornands Fover
Bronx Borough
President )




Page 24 Bronx Times Reporter Auilst 1992 Throi Neck: 1642-1992

B
T

Best Wishes and Congratulations
ROBERT T. JOHNSON

District Attorney, Bronx County

v,




to the
Throggs Neck Community
as you Celebrate the
350th Anniversary of your
founding and the
Throggs Neck
Home Owners Association
on its 40th Anniversary of -
Safeguarding and Caring
for the Community.

Senator Guy J. Velella

34th Senatorial District
2019 Williamsbridge Road

(212) 792-7180
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Baclo Catle
4108 East Tremont Avenue
829-0041

Nunzats Castaldo and his family have owned and
managed the Bacio Caffe since 1976

The calle serves up coffee, tea, hot chocolate and
and excelent cappuccino. While you're sipping your
choice of beverage  try a plece of their debcious cake

For owr kallan speaking residents and [talian
movie buffs, Bacio rents a wide range of ltalan
movies, in fact, the largest selection in the Bron».

The Castaido family have been Throggs Neck
residents gince 1969 They just love the
neighbarhiood. It reminds them of their town In ha
ly. where all the people know and care about each
s

Tremont Bakery
3551 East Tremont Avenue
863-2675
Tremon: Bakery offers 3 mouth-watering selec-
tor breads, rolls. cake. lalan pastries and
SO0US Cakes
The popular bakery is always busy especially on
Sunday moming when every one ines up %o pur-
chase a special breakfast weat
Owner Anthony Scala and his staff greet you with
2 smile as you enter the heaven-scented esablish-
ment One of their rolls or a piece of pastry, along
with a3 cup of coffee Is sheer ambrosla.
Thir landmark bakery is ready 10 serve all of yow
bakery need. Visz Anthony and taste a bt of Throgss

Congratulations to
the Throggs Neck
Home Owners
Association for four
decades of work on
behalf of the
community

representative.

-
1T THROGGS NECK

350 Years Old and
Still Strong!

It has been an honor and a
privilege to serve as your

Neck's history

Throggs Neck: 1642-1992

Vi lzza
3205 Avenue
829-1710

One of Phillp Avenue's spedial spots is Vinnie'
Pizza which offers qualty, fast service and con-
sigtency

Oniy at this location for nine months, owner Vin-
cent Leo Is alieady making a name for himsell with
Fils exotic pies and his new bacon pan plza. Another
specialty is Vinnie's mini ples which are favoriies of
the local populace

Stop by and enjoy a fresh sice of tallan heaven
at Vinnle's and look for his summer specials.

e Carports ¢ Patios

Congratulations,
Throggs Neck

Happy 350th
Birthday!

and

Congressman Eliot L. Engel
19th Congressional District

\

Alex Mandara




Throggs Neck: 1642-’ August I’onx Times Reporter Page 163

and a half centuries
later, we are still proving

them right.

Congratulations to the
Throggs Neck Home
Owners Association on
40 Years of Community
Service.

Your Councilman,
Michael DeMarco
80 Westchester Sa.
Bronx, NY 10481
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4 Chippewa i
Democratic Club

"We Wlll Be Heard" Campaign

SEPTEMBER 15th
PRIMARY SLATE

Members of the State
Committee:

JOHN COLLAZZI
EILEEN FONTI

Del es to the Judicial
eg%o;v:nh:n.u —

Michael DeMarco
Michael J. Walsh
Mary E. Lana
James Cerasoli
Charles Carroccetto
Edward G. Killeen
Kathleen A. Teighe
Irene F. Sullivan
James Vacca
Patricia A. Nonnon
Peter A. Macchiaroli
Anthony Cacciopoli
Louis Tuzzio
Ann Reilly
Steven Montaldo
Deborah A. O'Gara

| Vote for Our Community!
September 15
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FEDERAL ELECTION COMMISSION

WASHINGTON, D€ 20461
FEBRUARY 22, 1994

B. Holly Schadler, Esgqg.
Perkins Coie

607 Fourteenth Street, N.W.
washington, DC 20005-2011

RE: MUR 3616
Nita Lowey for Congress and
Aaron Eidelman, as treasurer

Dear Ms. Schadler:

We are in receipt of your letter dated February 16, 1994,
in which you challenge our second request for copies of certain
candidate generated communications. It is in part because of
the misunderstanding arising from the responses to the complaint
concerning the source of the Bronx Times Reporter ad that the
Commission found reason to believe the committee failed to
report certain candidate disbursements.

In an effort to investigate the underlying basis for the
Commission’s finding, this Office has sought copies of all other
similar candidate ads prior to resolution of the matter. When
making the initial request regarding the candidate ads, this
Office had no indication that the request would prove so
expansive. Consequently, to address your concerns, we now
request only copies of all ads paid for by the candidate
containing her name or likeness and the campaign slogan
"A NEW KIND OF LEADERSHIP" (with or without the tag line "The
Commitment to Fight for Change... the Energy to get Results").

Please produce the requested information within five days
of receipt of this letter. If you do not intend to produce the
requested information, please inform me of this immediately upon
receipt.

Sincerely,

Rodriguez
ney




FEDERAL ELECTION COMMISSION

WASHINGTON DO J20dn)

MARCH 1. 1994

B. Holly Schadler, Esq.
Perkins Coie

607 Fourteenth Street, N.W.
Wwashington, D.C. 20005-2011

RE: MUR 3616
Nita Lowey for Congress and
Aaron Eidelman, as treasurer

Dear Ms. Schadler:
This letter confirms that this Office has granted your
client an extension until March 9, 1994 in which to respond to

our request of February 22, 1994. Accordingly, your client’s
response is due by the close of business on March 9, 1994.

Sincerely,




PERKINS COIE

A LAw PARTNERSHIP INCILUDING PROPESSIONAL CORPORATIONS
607 FourTeeEnTH STrEer, N.W. = WasningToN, D.C. 20005-2011
(202) 628-6600 » Facspwiue (202) 434-1690

March 9, 1994

Mr. Jose M. Rodriguez
Federal Election Commission
Office of General Counsel
999 E Street, NW, 6th Floor
Washington, DC 20463

Re: MUR 3616
Dear Mr. Rodriguez:

This is a response to your letter dated February 22,
1994, requesting copies of all advertisements paid for by the
candidate, Congresswoman Nita Lowey, containing her name or
likeness and the campaign slogan "A NEW KIND OF LEADERSHIP"
(with or without the tag line "The Commitment to Fight for
Change ... the Energy to get Results®).

In accordance with this request, Congresswoman Lowey
conducted a thorough review to determine whether there were
any ads paid for by her fitting this description. She went
through her files and personal checkbook for the relevant
period. She determined that there were approximately
16 instances where personal checks were given for purposes of
purchasing ads in journals or newspapers. Because she did not
maintain a file of ads paid for with personal funds, a request
was made from each of the relevant organizations for a copy of
the ad. Copies of the ads were received over the last two
weeks. None of the ads received contain the campaign slogan.

Upon your instructions, I have not included copies of the
ads with this letter. They are, however, available for your
review. If you have any gquestions, please call me at (202)
434-1634.

Sincerely,

Ul A —

B. Holly Schadler
Counsel to Respondents

BHS :dnma
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PERKINS COIE

A Law PARTNERSHIP INCLUDING PROPESSIONAL CORPORATIONS
607 FOURTEENTH STREET, N.W. » WasinncTon, D.C. 20005-2011
(202) 628-6600 = Facsimine (202) 434-1690

March 30, 1994

Mr. Jose Rodriguez

Federal Election Commission
Office of General Counsel
999 E Street, NW, 6th Floor
Washington, DC 20463

Re: MUR 3616

Dear Mr. Rodriguez:

Pursuant to our telephone conversation, I am enclosing copies
of the following advertisements, paid for by Representative Nita M.

Lowey:

Jr. Miss Rosebud Cotillion
YM-YWHA of Southern Westchester Program Guide

Midchester Jewish Center

Legal Awareness of Westchester, Inc. - A
United Way Agency

Fleetwood Synagogue

Queens Tribune

The Jewish Chronicle

23rd Annual Dinner Dance for The Renaissance Project
Westchester Choral Society/Gala 50th Anniversary Concert
The New Orchestra of Westchester

Westchester Association of Retarded Citizens
Construction News

The Jewish Chronicle

As you can see, none of the advertisements contain the
campaign motto. Representative Lowey's staff has repeatedly
requested but not yet received copies of three other advertisements
paid for with personal funds. These are:

Westchester Irish Committee
Calabria Society
Antonia Meucci Lodge

[11874-0001/DA940820.057]
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Mr. Jose Rodriguez
March 30, 1994
Page 2

We have no reason to believe that these advertisements contain the
campaign motto, and indeed, believe they do not.

We are submitting the enclosed advertisements to the
Commission for its review solely for purposes of addressing the
issues raised in this matter.

If you have any questions, please call me at (202) 434-1634.

Sincerely,

J':' kl{ {(,{ 4 \l‘i_Lﬁ/’Q’L

’ffly 4
_J‘ /--D'Ig-\
B. Holly Schadler '
Counsel to Respondents

BHS:dma

Attachments
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Jr. Miss Rosebud
Cotillion

o
940435227 7.4

Mount Vernon Neighborhood Health Center
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Congratulations and Dest Wishes to
The

Junier Rosedud Dedutants

Nita Lowey

"Under the outstanding legdership of Caroia Morris, Chier
Executive Offfcer and Davig For¢, Board Chairmen, the Mourt
vernoa HNeighdberhood Health Certer has become a symbo: of
exdellence {n community healtr. Serving the healith care
needs of thousands cof Southern Westoheater residente, I az
Froud to be azsscolated with this fipe fecilitvy.n
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Our Deep Appreciation
of the Outstanding Suppart
of the Jewish Community

Many thanks,

Marilyn & Dan Periman

Southern Westchester YM/YWHA
on your
83rd Anniversary

“Southern Westchesier YM/ YWHA's outstanding
programs continue to erthance the Hves of many
citizens in Qur community. Through the commit.
ment, service and cedication of dozens of
volunisers and staff the 'Y"’ is g 'home away from
home, a special place where the community s
abie to come together {0 help one another. | em
proud o be associated with them and all who
participate in its programs.”

NITA M. LOWEY

Member of Congress
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To My Dear Friends at
The Midchester Jewish Center

Best Wishies On This Joyous Occasion

(1.S. Representative

Nita M. Lowey
18th Congressional District
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Best Wishes for A Happy New Year to
All Our Midchester Friends

MONT

PARNASSE

PN

824 Central Avenue
Scarsdale. NY 10583
914-723-1899

4
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240 4.

Carefully Prepared Food Open Everyday
Very Affordable Prices Party Catering
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THE SCARSDALE INQUIRER/PRIDAY, JANUARY 12, I99OPAGE 21

LAW slates

~ .Jm Gar, 3 lawyer, will on
- Divorce Revolution: inners
, and Losers™ at the Womea s al
¥ Clinic of Weschester, #ponsored:
. LAW .- Legal Awarencss of Wesich-
¢sicr, on Tyesday, Jan. 16, a1 7:30
at tie YWCA, SIS Noah St,
iie Plains (the snow dawg 1g Jan,

re
..

LEGAL AWARENESS
OF WESTCHESTER, INC.

: -
an( lGannet Wesicrester Newsraders
Thurggay Jeruary 11 g5

An  LLDERLAR “eonforercq
~ Sponsored by LAW gnd the Wegt. €
ehester County Office of the Ag.ng
taker place Mexch 2, from ¢ ac .
e da, g.‘u“ _v\“g‘. ‘:\.". :
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'Legal Awareness of Westchester:
Advacate for the Rights of the People of Westchestar
and Stalwart Defender of American Liberties”

Congratulations
and Deepest Appreciation

For Your Service and Dedication

CONGRESSWOMAN NITA M. LOWEY
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Testimonial Dinner Dance

Guests of Homor
Dr. and Mrs. Richard Rosen

With a Special Tribute to
Rabbi and Mrs. Joseph Chait

JUNE14, 1992
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| In loving memory of AL FELDMAN
" our Beloved Husbend, Father & Grandfather

~' Our best wishes to

Rabbi and Toby
who were always there when we needed them.

We will aiways cherish your friendship.

To Edith & Stanley Levine
for their loyal and devoted friendship

N Ruth Feldman
o Susan, Len, David, and Richard Muniak
Gerald, Madeline, Amy and Jill Feldman

M~
N :
o Congratulations and Best Wishes to
& | Rabbi and Mrs. Chait
A and
! Dr. Richard and Phyllis Rosen

I"The commitment, service, and dedication that you

"have provided are a shining symbol of what makes

lPlutwood Synagogue a very special place. Mount
Vernon has been fortunate to be associated with
Rabbi and Mrs. Chait, you will be truly missed.”

[ Nita M. Lowey
Member of Congress
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“ salute the: workmg men
and women of America”

'Best Wishes
U.S. Representative Nita' M. Lowey

Lobor Day 1992
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Congratilalions and Best Hishes
lo

for Twenty-four Years of
Service, Dedicatior. and Commitment
to Bringing Hope and Opportunity
Through Effective Drug Treatment Services
Throughout Westchester
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“Only by working together can we respond to the compelling need for
effective drug treatment. Westchester County is very fortunate to have
the Renaissance Project helping meet that need. I look forward to conti-
nuing to work together to achieve a drug free society.”

Nita M. Lowey

MEMBER OF CONGRESS
20th CONGRESSIONAL DISTRICT
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Lyndon Woodside, Conductor
with
The New Orchestra of Westchester

"1} 1= Diane CURRY, Memo-soprino PRI

N5 P Losmic Duwiat, Fuis DN e Hon
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- “Introduction, Theme, Variations and Grand Wrap-Up on
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. Smxdiy‘
- May 18,1992-
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“Anvil Chorus” .....c.ceeeeeeresse PO MR
Festuring Karl Fischer, Westchester Blacksmith

“Va Pensiero”

Verdi'y ‘Caro Nome'"(world premier) w...eummmssssssercessintesssiscnees
Paul Lustig Dunkal, solaist

' 4Glotia AllEGHO” .oovcrrssesssmnscssans T

—INTERMISSION—
“MESSA DI REQUIEM”

L REQUIEMETKYRIE [IV. SANCTUS

I DIESIRAE V. AGNUS DEI

0. DOMINEJESU VL LUXAETERNA
VIL LIBERAME ,

“Tha seart b muls panshie in wid esbmne Sam the Now Yook Sume Compall 08 the Ars @d the
W-d—hudhc-dhkhrm Toa. suppernd by samperms cnanibuslons i the County of Wanshaner.
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Lirgxy. Coookin & Co,. P C.
Cenrrrine Poaisc AGSSOWEANYS

180 Wasr o™ SrewsT
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CONGRATULATIONS ON S0 YEARS OF
SFRVICP. TO THE COMMIUNITY

>

CONGRATULATIONS AND BEST WISHES
TO TIIE
WESTCHESTER CHORAL SOCIETY
FOR
50 YEARS OF BEAUTIFUL MUSIC

NITA M. LOWEY

Member of Congress
20th Congressional District

9 4 0

GARY GOLDBERG
& COMPANY, INC.

75 Montebello Road
Suffern, NY 10901

Investment & Financial Planning Services

For a free investment consultation please call: 1-800-433-0323

o Individual Retirement Accounts

@ Tax Preparation/Planning’

o Retirement Planning

o Insurance & Estate Planning

o Educational Planning

© Mutus! Funds/Government Securities
@ Full Brokerage Services

Member NASD & SIPC
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The New Orchestra of Westchester
Welcomes You To

The Ninth Season Anniversary Gala.

ﬂ(e E:.cj” @F ) 2
,L‘ca lowe,

Honoring

Cab Calloway
Legendary Entertainer

and

Andrew P. O'Rourke
Weetchester County Exscutive

Recipients of the 1903 Angel Award

Paul Lustig Dunikel
Conductor

Cris Ansnes, Barbara Dunke!
Benefit Co-Chairs

Mondey, June 15, 1892
6-3 pm
Parforming Arts Center. SUNY Purchase

Swmad Moaign by Jobn Nenllamd




Comngratulations and Best Wishes to the
New Orchestra of Westchester
and it
1992 Angel Award Recipients

Cab Calloway
avid

Honorable Andrew P. O'Rourke

| =ra N Circhestra of Westchester continues to provide Westchester with outstanding cultural opportunities
. fearuring legendary talents such as Cab Cailowsy. I am proud 10 be assocated with this tremendous organization
whose performances have brought exciting and enriching programs to thousends throughout Westchester.”

Nita M. Lowey
Member ot Longress
20th Congressional District




Congratulations and bes: - hes!io
Wwestchester Assoclation. starded C.. "ens

and ek 293 4f20la2
«¢av and Ed Nadel 050

Westcnester ARC continues 10 provide the developmentally
~'spaz'ec of Westcnester, beth young and oid. with the oppertunity
.2 acriave their gosie and suifil thelr dreaTs. | am vefy proud {0
ng sssociated with this woncerJl organization and {0 join you In
. acegnizing the spec.a’ gedicarcn. commitrnent a~d service of Ed
2nd Kav Nadel.”

Nita Lowey )
VamggR OF CONGRESS
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Brothers and Sisters: = | | Juessmix L=t
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1| Isalute you as we | ”“_ﬂ_f{:-"i““""
1 | celebrate LaborDay 1992. | [ ==
| | Together we are building
a better Westchester. -
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to your job-site THURBES GRATITE CORMPASY

> 1-800-447-0823
PAX 1-003-476:9800 _ .,




L’SHANAH TOVAH

CONGRESSWOMAN |
Nlta M. Lowey ’
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SEOlﬂm
BEFORE THE FEDERAL eLEcTION commifiziy 9 o2 MM "9y
In the Matter of
Nita Lowey for Congress and MUR 3616
Aaron Eidelman, as treasurer

GENERAL COUNSEL'’S REPORT

3 BACKGROUND

This matter was generated from a complaint filed with the
Federal Election Commission ("Commission") by Sandra M. Monterio
alleging, inter alia, that Representative Nita M. Lowey and her
principal campaign committee Nita Lowey for Congress and Aaron
Eidelman, as treasurer, ("Committee") violated 2 U.S.C. § 441d
by failing to include disclaimers on separate communications
disseminated by each. The complaint alleged in part that the
candidate failed to provide disclaimers for two ads the
candidate paid for in local newspapers and one ad the candidate
paid for in a club newsletter.

Because none of these ads was found to have expressly
advocated Representative Lowey’s election or to have solicited
contributions for her campaign, the Commission did not find
reason to believe that the candidate violated 2 U.S.C. § 4414,

1

and subsequently closed the file as to her. The Commission

did determine, however, that because one of the ads (appearing

i The Commission specifically found no reason to believe the
candidate violated 2 U.S.C. § 441d as concerned two of the ads
at issue (the Whitestone Times and the Italian City Club Journal
ads). However, the Commission was unable to decide whether the
remaining ad (the Bronx Times Reporter ad) required a
disclaimer. Statements of Reasons are required for this vote.




in the Bronx Times Reporter) contained what appeared to be the

campaign slogan, and thus may have been for the purpose of
influencing federal elections, the costs associated with the ad
were a reportable in-kind contribution by the candidate. This
finding was premised on counsel’s representation in response to
the complaint that the ad had been paid for by the candidate.
Thus, on October 19, 1993, the Commission found reason to
believe that the Committee violated 2 U.S.C. § 434(b)(2)(B).

The complaint also alleged that the Committee failed to
provide for an appropriate disclaimer on mailed invitations to
Representative Lowey’s candidacy announcement events. On the
same date the Commission also found reason to believe that the
Committee violated 2 U.S.C. § 441d(a) in connection with the
mailed invitations.2

Through initial discovery requests and follow-up requests,
this Office sought from the candidate, inter alia, information
concerning the dissemination of, and the costs associated with,

the Bronx Times Reporter ad, and copies of any other similar ads

placed in publications by the candidate. See Attachment 1, at
5-8. This Office also sought information from the Committee
concerning the dissemination of, and the costs associated with,
the Committee’s candidacy announcement invitations, and other

e

instances of similar mailings. See Id. at 1-4. Last, this

2, On December 7, 1993, the newly constituted Commission
revoted the findings concerning reason to believe in this
matter.




Office sought clarification of the slogan or slogans used by
Representative Lowey in her 1992 bid for office.
II. ANALYSIS

A. Candidate Ad

As noted, in response to the complaint in this matter,
counsel represented that the candidate had paid for the Bronx

Times Reporter ad. The discovery responses, however, clarify

that although the Bronx Times Reporter ad did include the

campaign slogan, the costs for the ad were not paid for by

the candidate as originally represented, but rather by the

l.)

Committee. See Attachment 2, at 1 and 3. Therefore, the

candidate did not make a contribution in connection with this

2 /

ad, and consequently the Committee did not have to report the
associated costs as a contribution. The Committee was only

required to report the expenditures for the ad as disbursements,

™
N

which the Committee did in its disclosure reports. See 1d.

r"} 4

st 5.

The responses also establish that no other similar ads

) 4

(containing the candidate’s name or likeness and the campaign
slogan) were placed in any publications by the candidate
personally. Although Representative Lowey did on numerous
occasions pay for ads in publications, none of these ads
contained the campaign slogan. See Attachment 4. This Office
does not recommend pursuing these ads.

Additionally, despite the changed circumstances concerning

who paid for the Bronx Times Reporter ad, because the Commission

could not agree at the reason to believe stage that the




combination of the ad’s inclusion of the campaign slogan and
dissemination in close proximity to the election sufficed to
"expressly advocate" Representative Lowey’s election, this
Office does not make any recommendations concerning this
disclaimer issue.

B. Committee Communication

As noted, the Commission found reason to believe the
Committee vicolated Section 441d(a) by failing to include a
disclaimer on certain mailed candidacy announcement day
invitations paid for and distributed by the Committee. 1In
response to the complaint, the Committee argued that because the
communication neither solicited funds for the campaign nor
expressly advocated the candidate’s election, a disclaimer was
not required. The Committee now tacitly concedes that the
communication required a disclaimer, and explains that the
disclaimer was left off the communication due to printer error.
See Attachment 2, at 1-2 and 6-9. The Committee further
explains that during the mailing process the omission was
discovered and corrected. All invitations mailed subsequent to
discovery of the omission were hand-stamped with the required

disclaimer; consequently, only a portion of the total 6,000

invitations distributed failed to include the disclaimer. See

Id. at 2. The response also establishes that the total cost

associated with the production and mailing of this invitation




is $1,942,3

and that no other candidacy announcement day
invitations were disseminated. See Id. at 16 and 18-20.

Where the Committee was able to review the communication prior
to mailing, the fact that the omission resulted from printer
error does not excuse the violation. On the other hand, the de
minimis nature of this violation and the remedial action taken
strongly points for the Commission’s exercise of its
prosecutorial discretion.

As discussed, this Office’s recommendations, and the
Commission’s findings, were in large part based on
representations and arguments in Respondents’ November 3, 1992
response to the complaint, a submission apparently made in haste
during the last days of the election campaign. Now that counsel
has clarified the underlying circumstances, and in light of the
remedial action taken, this Office does not believe that this
matter merits further expenditure of Commission resources.
Consequently, the General Counsel’s Office recommends that the
Commission take no further action in this matter, close the file
and send an admonishment letter to the Committee concerning the
the failure to provide a disclaimer on all mailed candidacy

announcement day invitations.

3 Although the Committee's written response states that the
production costs for the invitation totaled $685, the invoices
from the printer establish that the total costs for all 6,000
pieces totaled $1,217. Added to the $725 postage cost, the
total cost for the piece is $1,924.




III. RECOMMENDATIONS

1. Take no further action against Nita Lowey for Congress
and Aaron Eidelman, as treasurer.

Close the file.
Approve the appropriate letter.

Lawrence M. Noble
General Counsel

J//J,J//?’// Py, 7 N

Lois G. [Lerner
Associate General Counsel

Date

9

Attachments

1. Interrogatories and Requests for Production of Documents.
2. Response dated February 1, 1994.

3. Response dated February 16, 1994.

4. Response dated March 30, 1994.

- B

Staff assigned: Jose M. Rodrigue:z
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Nita Lowey for Congress and MUR 3616
Aaron Eidelman, as treasurer.

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Pederal Election
Commission, do hereby certify that on May 13, 1994, the
Commission decided by a vote of 5-0 to take the following
actions in MUR 3616:

1. Take no further action against Nita Lowey

for Congress and Aaron Eidelman, as
treasurer.

Close the file.

Approve the appropriate letter, as
recommended in the General Counsel’s Report
dated May 11, 1994.

Commigsioners Aikens, Elliott, McGarry, Potter,
and Thomas voted affirmatively for the decision; Commissioner

McDonald did not cast a vote.

j—/{’ Q¢ 7
Date : Marjorie W. Emm
C’ Secretary of the Commission

Received in the Secretariat: Thurs., May 12, 1994 9:02 a.m.
Circulated to the Commission: Thurs., May 12, 1994 11:00 a.m.
Deadline for vote: »Es. . May 13, 1994 4:00 p.m.

bjr
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FEDERAL ELECTION COMMISSION

WASHINGCTON DC 20461

MAY 16, 199k

B. Holly Schadler, Esq.
Perkins Coie

607 Fourteenth Street, N.W.
Washington, D.C. 20005-2011

RE: MUR 3616
Representative Nita M. Lowey
Nita Lowey for Congress and
Aaron Eidelman, as treasurer

Dear Ms. Schadler:

On December 27, 1993, you were notified that the Federal
Election Commission ("Commission”) found reason to believe that
your clients Nita Lowey for Congress and Aaron Eidelman as
treasurer, violated 2 U.S.C. §§ 434(b)(2)(B), 441d(a), and
434(a), and that the Commission decided to take no further
action concerning the Section 434(a) violation. On the same
date you were also notified that the Commission found no reason
to believe your client Representative Nita M. Lowey violated
2 U.S5.C. § 441d(a). Beginning on February 1, 1994, your clients
submitted several responses to the Commission’s reason to
believe findings. After considering the circumstances of the
matter, the Commission determined on May 13, 1994, to also take
no further action against Nita Lowey for Congress and Aaron
Eidelman, as treasurer, and closed the file in this matter.

The confidentiality provisions at 2 U.5.C. § 437g(a)(12) no
longer apply and this matter is now public. 1In addition,
although the complete file must be placed on the public record
within 30 days, this could occur at any time following
certification of the Commission’s vote. If you wish to submit
any factual or legal materials to appear on the public record,
please do so as soon as possible. While the file may be placed
on the public record before receiving your additional materials,
any permissible submissions will be added to the public record
upon receipt.

The Commission reminds your clients Nita Lowey for Congress
and Aaron Eidelman, as treasurer, that failure to provide a
disclaimer on communications exhorting election-related activity
on behalf of a clearly identified candidate, such as the
candidacy announcement event invitations in this matter, is a
violation of 2 U.S.C. § 441d. Your clients should take steps to
ensure that this activity does not occur in the future.




NUR 3616 o ()

B. Holly Schadler, Bsq.
Page 2

If you have any questions, please contact me at (202)

219-3690.
Sincerely,

;7“__//4¢¢;’

J M, Rodriguez
At 3'4
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FEDERAL ELECTION COMMISSION

WASHINCTON, DC 20463
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FEDERAL ELECTION COMMISSION

WASHINCTON DC J04b3

V/ Microfilm

Public Reds

Press

THE POLLOWING DOCUMENTATION IS ADDED TO

THE PUBLIC RECORD IN CLOSED MUR :3‘ [é .
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FEDERAL ELECTION COMMISSION
WASHINGTON. DC 20463

MAY 24, 1994

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

sandra M. Monteiro
133 Crystal Street
Harrison, NY 10528

RE: MUR 3616

Dear Ms. Monteiro:

This is in reference to the complaint you filed with the
Federal Election Commission on September 22, 1992, concerning
Representative Nita M. Lowey and Nita Lowey for Congress and
Aaron Eidelman, as treasurer ("Committee”).

Based on that complaint, on December 7, 1993, the
Commission found that there was reason to believe the Committee
violated 2 U.S.C. §§ 434(b)(2)(B), 441d(a) and 434(a), and no
reason to believe Representative Lowey violated 2 U.S.C.

§ 441d(a), provisions of the Federal Election Campaign Act of
1971, as amended. The Commission also decided to take no
further action on the Section 434(b)(2)(B) violation and
instituted an investigation into the other violations of this
matter. However, after considering the circumstances of this
matter, the Commission determined to take no further action
against the Committee, and closed the file in this matter on
May 13, 1994. This matter will become part of the public record
within 30 days. The Federal Election Campaign Act of 1971, as
amended, allows a complainant to seek judicial review of the
Commission’s dismissal of this action. See 2 U.S.C.

§ 437g(a)(8).

If you have any questions, please contact me at (202)
219-3690.

Sincerely,

Enclosure
General Counsel’s Report
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FEDERAL ELECTION COMMISSION

WASHINCTON. D C 20463

COMMISSIONERS

GENERAL COUNSEL NOBLE
STAFF DIRECTOR SURINA
PRESS OFFICER HARRIS

FROM: MARJORIE W. EMMONS/MICHAEL C. KBNN?@“(
ECRETARY OF THE COMMISSION

DATE: August 3, 1994

SUBJECT: STATEMENT OF REASONS FOR MUR 3616

Attached is a copy of the Statement of Reasons in MUR

3616 signed by Commissioners McGarry and Thomas. This was

received in the Commission Secretary’s Office on August 2,

1994 at 4:54 p.m.

Attachment




FEDERAL ELECTION COMMISSION

WASHINCTON DO 20461

In the Matter of

Nita Lowey for Congress and
Aaron Eidelman, as treasurer

)
)
)
)

STATEMENT OF REASONS

COMMISSIONER SCOTT E. THOMAS
COMMISSIONER JOHN WARREN MCGARRY

One of the most important issues facing the Commission today
is what constitutes "express advocacy." Matter Under Review
("MUR") 3616 presented the question of whether a paid newspaper
advertisement featuring the candidate’s photograph and a self-
laudatory slogan being used in the candidate’s campaign
constituted express advocacy. Commissioners Potter, Aikens, and
Elliott concluded that such an advertisement does not constitute
express advocacy, and, accordingly, does not require a public
disclaimer stating who paid for and authorized it. This plainly
undermines the disclosure purposes of the Federal Election
Campaign Act of 1971, as amended ("the Act").

Even more serious, however, is the threat which our
colleagues’ approach poses to the prohibitions and independent
expenditure reporting requirements of the statute. Under the Act,
corporations and labor organizations may not make expenditures in
connection with federal campaigns. 2 U.S.C. §44lb. 1In Federal
Election Commission v. Massachusetts Citizens for Life, 479 U.S.

(1986) ("FEC v. NMCFL"), however, the Supreme Court interpreted
§441b to mean that expenditures for communications not coordinated
with a candidate’s campaign must constitute "express advocacy" in
order to be subject to the §441b prohibition. As a result of
FEC v. MCFL, independent corporate or labor union communications
that do not contain express advocacy are allowed under the Act.

By finding that even advertisements containing candidate campaign
slogans do not meet their definition of express advocacy,
Commissioners Potter, Aikens, and Elliott are opening a large
loophole which will permit corporations and labor organizations to
spend unlimited sums of soft money on federal candidatef outside
of the corporate prohibitions or reporting requirements of the
law.

; g Persons making express advocacy communications independent
of a candidate’s campaign must disclose the costs of such
activity. 2 U.S.C. §434(b)(5)(B)(iii) and (c).
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The Act provides that whenever any person makes an
expenditure for the purpose of financing communications expressl
advocating the election or defeat of a clearly identified
candidate through any type of general public advertising, such
communication must contain a disclaimer ,xplaining who was
responsible for it. 2 U.S.C. §441d(a);” 11 C.F.R. §110.11(a)(l).
On September 22, 1992, Sandra M. Monterio ("the complainant”)
filed a complaint with the Federal Election Commission against
Representative Nita M. Lowey and Nita Lowey for Congress and Aaron
Eidelman, as treasurer, ("the Committee"). The complainant
alleged, inter alia, that the "[candidate] or her committee bought
newspaper advertising, but failed to state who paid for the ads,
as required by law" in violation of §441d. Complaint at 1.

One of the ads referred to in the complaint involved an
advertisement placed in the August, 1992 Bronx Times Reporter.
The advertisement contained a large photograph of Representative
Lowey. Above the photograph were the words "Representative Nita
M. Lowey Joins the People of Throggs Neck in Celebrating 350 Years
of Progress.” Below the photograph in bold letters, was the
caption, "A New Kind of Leadership."” Below that was the Lowey
Campaign slogan in italics:

"The Commitment to Fight for Change...the Energy to get Results.”

See Attached advertisement. The advertisement was run the month
before the September 15, 1992 primary election and a little more
than 2 months before the November 3, 1992 general election.

The Office of General Counsel prepared a report for
Commission consideration that contained a factual and legal
analysis of the allegation presented in the complaint as well as a

2 U.S.C. §441d(a) provides, in pertinent part:

Whenever any person makes an expenditure for the purpose
of financing communications exsresslx advocatin the
election or defeat of a clearly identified candidate, or
solicits any contribution through any broadcasting
station, newspaper, magazine, outdoor advertising

facility, direct mailing, or any other type of general
public political advertising, such communication --

(1) if paid for and authorized by a candidate, an
authorized political committee of a candidate, or
its agents, shall clearly state that the
communication has been paid for by such authorized
political committee.

(emphasis added).
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response to the complaint received from Representative Lowey and
the Committee. The General Counsel’s Report reached the legal
conclusion that the Bronx Times Reporter advertisement constituted
express advocacy. The Report found that "(t]he ad not only
clearly promotes Ms. Lowey by including what appears to be the
campaign’s slogan, but does so concurrently with the beginning of
the campaign and election season.” General Counsel’s Report at 9
{October 6, 1993). Accordingly, the General Counsel recommended
that the Commission find reason to believe that Representative
Lowey violated 2 U.S.C.,§441d for failing to include the
appropriate disclaimer.

A motion to adopt the General Counsel’s legal recommendation
failed to secure the four affirmative votes necessary to make a
reason to believe determination. 2 U.S.C. §437g(a)(2).
Commissioners Thomas and McGarry supported the General Counsel’s
recommendation, and Commissioners Potter, Aikeng, and Elliott
opposed the General Counsel’s legal conclusion.

11,

The central issue in this matter is whether the advertisement
in the Bronx Times Reporter expressly advocated the election of a
federal candidate. 1If the advertisement contained express
advocacy, the Act required the Committee to include a statement on
the ad indicating whether the candidate’s committee paid for and
authorized the ad. After reviewing the applicable case law, the
text of the advertisement, and the circumstances surrounding their

. . The response to the complaint indicated that the candidate

had paid for the Bronx Times Reporter advertisement. Discovery
responses made regarding other Commission findings (see n.4,
infra), however, indicated conclusively that the costs for the
advertisement were not paid for by the candidate as originally
represented by counsel but by the candidaze’s committee. See
General Counsel’s Report at 3 (April 26, 1994).

4. By a vote of 5-0, the Commission agreed with the rest of the
General Counsel’s recommendations to (1) find reason to believe
that Nita Lowey for Congress violated 2 U.S5.C. §434(a), but take
no further action; (2) €£ind no reason to believe that
Representative Lowey violated 2 U.S5.C. §441d(a) in connection
with the Whitestone Times and Italian City Club Journal ads; and
(3) find reason to believe that Nita Lowey for Congress violated
2 U.S5.C. §434(b)(2)(B) for failing to report an in-kind
contribution from the candidate ard §441(d)(a).

On May 13, 1994, the Commission approved the General
Counsel’'s recommendation to take no further action and close the
file in this matter.




publication, we believe that the advertisement aske the general
public to support and vote for a specific federal candidate.
Accordingly, we voted to find reason to believe that the Committee
violated 2 U.S.C. §441d for failing to include the appropriate
public disclaimer in the advertisement.

A.

Congress included the "express advocacy" provision as part of

§441d in response to the Supreme Court’s decision in Buckley v.
valeo, 424 U.S. 1 (1976). See H.R. Rep. No. 917, 94th Cong., 2d
Sess. 5 (1976). In Buckley, the Court upheld as constitutional
certain reporting requirements on expenditures made by individuals
and groups that were "not candidates or political committees."

424 U.S. at 80. The Court expressed its concern, however, that
these reporting provisions might be broadly applied to
communications that discussed public issues which also happened to
be campaign issues. In order to ensure that expenditures made for
pure issue discussion would not be reportable under FECA, the
Court construed these reporting requirements "to reach only funds
used for communications that expressly advocate the election or
defeat of a clearly identified candidate.”™ 1d. (emphasis added).

In creating the express advocacy standard, the Buckley Court
sought to draw a distinction between issue advocacy and partisan
advocacy focused on a clearly-identified candidate. Thus, the
Court explained that the purpose of the express advocacy standard
was to limit the application of the pertinent reporting provision
to "spending that is unambiguously related to the campaign of a
particular federal candidate.™ 424 U.S. at 80 (emphasis added).
See also 424 U.S. at 81. (Under an express advocacy standard, the
Teporting requirements would "shed the light of publicity on
spending that is unambiguously campaign related....") (emphasis
added). The Court, however, provided no definition of what
constituted "spending that is unambiguously related to the
campaign of a particular federal candidate" or "unambiguously
campaign related." The Court only indicated that express advocacy
would include communications containing such obvious campaign
related words or phrases as "‘vote for,’ ‘elect,’ ‘support,’ ‘cast
your ballot for,’ 'Smith for Congress,' ‘vote against,’ ‘defeat,’
‘reject.’" 424 U.S. at 44 n.52 and at 80 n.108.

In FEC v. MCFL, supra, the Supreme Court clarified the scope
of the express advocacy standard. The Court indicated that a
communication could be considered express advocacy even though it
lacked the specific buzzwords or catch phrases listed as examples
in Buckley. The Court explained that express advccacy could be
"less direct" than the examples listed in Buckley so long as the
"essential nature” of the communication "goes beyond issue
discussion to express electoral advocacy." 479 U.S. at 249.
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Similarly, in FEC v. Furgatch, 807 Fr.2d 857, 863 (9th Cir.),
cert. denied, 484 U.5. 850 113575, the Ninth Circuit concluded
that a communication could constitute express advocacy even though
it did not contain any of the catch phrases listed in Buckley, 424
U.S. at 44 n.52. The court held that the list in Buckley "does
not exhaust the capacity of the English language to expressly
advocate the election or defeat of a candidate.” 807 F.2d at 863.
The court found that "speech need not include any of the words
listed in Buckley to be express advocacy under the Act." 807 F.2d
at 864. The court further found that "‘express advocacy’ is not
strictly limited to communications using certain key phrases."

807 F.2d at 862. The court pointed out that such a wooden and
mechanical construction would invite and allow for the easy
circumvention of the Act. 807 F.2d at 862.

Rather than rely on the inclusion or exclusion of certain
"magic words" for determining whether a particular communication
contained express advocacy, the Furgatch court concluded that for
a communication "to be express advocacy under the Act...it must,
when read as a whole, and with limited reference to external
events, be susceptible of no other reasonable interpretation but
as an exhortation to vote for or against a specific candidate."
807 F.2d at 864. (emphasis added). 1In defining "express advocacy"
under this standard, the ccurt considered the following factors:

First, even if it is not presented in the clearest,
most explicit language, speech is "express" for
present purposes if its message is unmistakable and
unambiguous, suggestive of only one plausible
meaning. Second, speech may only be termed
"advocacy" if it presents a clear plea for action,
and thus speech that is merely informative is not
covered by the Act. Finally, it must be clear what
action is advocated. Speech cannot be "express
advocacy..." when reasonable minds could differ as
to whether it encourages a vote for or against a
candidate or encourages the reader to take some
other kind of action.

Furgatch, 807 F.2d at 864.
B.

We believe that the use of a candidate’s campaign slogan in
an advertisement under the circumstances at hand is clearly an
appeal to voters to support and vote for that candidate and, as
such, constitutes express advocacy. Campaign slogans contain a
brief message which is meant to exhort and inspire the public to
vote for or, in some cases, against a particular candidate.
Indeed, campaign slogans can be among the most useful tools in a
candidate’s campaign. The candidate’'s campaign organization, for
example, uses a campaign slogan to symbolize and illustrate their
campaign to win voter support: "The function of a slogan is to
sum up the [campaign’s)] theme in an appealing phrase that the




voters will recognize and remember. Through repetition the slogan
reinforces the theme and reminds voters what Lhe candidate stands
for and the campaign is about." Young, The American Dictionary of
Campaigns and Elections, 131 (1987) (emphasis added). As such,
slogans are greatly relied upon by candidates in their
"everlasting quest for name recognition and voter approval."
Sabato, .The Rise of Political Consultants, 154 (1§§§) (emphasis
added).”

We have no doubt that the Bronx Times Reporter advertisement,
featuring the candidate’s name, picture, and campaign slogan and
paid for by the candidate’s campaign committee, is "unambiguously
related to the campaign of a particular federal candidate."
Buckley, 424 U.S. at 80. The use of the candidate’s campaign
slogan in an advertisement is a clear plea for voter support of
the candidate. 1Indeed, the Supreme Court explicitly recognized
this in Buckley when it found that express advocacy included
communications containing such obvious campaign related words as
the campaign slogan, "Smith for Congress." 424 U.S5. at 44 n.52.

Moreover, we can see no other purpose for the Lowey campaign
to pay for the advertisement than to encourage people to vote for
Representative Lowey in the next election. There is none of the
issue discussion present in this advertisement which so concerned
the Court in Buckley and led to the development of the express
advocacy standard. This advertisement was not tied, for example,
to any legislation or lobbying effort. Nor was the ad taken out
by some small, issue-advocacy organization which may have
unwittingly crossed the line of express advocacy. Rather, the ad
was taken out by the candidate’s campaign committee in order to

B Professor Sabato observes that the importance of campaign
slogans in urging voters to support candidates is such that:

Occasionally entire campaigns have been built around
slogans. John C. Danforth, in becoming the first
Republican attorney general of Missouri in forty vyears
in 1968, used the title of a well-remembered book his
grandfather (the Chairman of Ralston-Purina Company) had
written in the 1920’'s to challenge the youth of his day,
"I Dare You!" The candidate started his speech and
headed his literature with those three words, striking a
consistent and positive note that drew attention to

him -- no small feat in a presidential year for a
contender for lesser statewide office.

Id. at 155 (emphasis added).
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urge people to re-elect Representative Lowey because she has, in
the words of her campaign slogan, "TheGCo-nitnont to Fight for
Change. . .the Energy to get Results.”

As in Furgatch, "our conclusion is reinforced by
consideration of the timing" of the advertisement. 807 F.2d at
865. The campaign’'s advertisement was published in the Bronx
Times Reporter approximately one month before the SthQIBOE 15
primary and approximately two and a half months before the
November general election. We believe that here, as in Furgatch,
the timing of the campaign’s advertisement leaves "no doubt of the
action proposed.” 1Id. (emphasis added).

In our opinion, the campaign’s advertisement in the Bronx
Times Reporter conveyed a message to the voting public that
unmistakably urged the election of a clearly identified candidate
for federal office and should have contained a §441d public
disclaimer. Accordingly, we voted to find reason to believe that
the candidate violated 2 U.S5.C. §441d.

III.

The position taken by Commissioners Potter, Aikens and
Elliott in this matter has far reaching ramifications. Our
colleagues’ narrow interpretation of "express advocacy" not only
limits application of the §441d disclosure provision, supra, but
strikes deeply at the core of the Act itself--the proscription
against corporate and laboer spending and the reporting
requirements.

G- In addition to containing the candidate’'s picture and
campaign slogan, the ad also extends congratulations to the
"People of Throggs Neck" on "350 Years of Progress." We do not

believe, however, that the inclusion of this congratulatory
message somehow negates the express advocacy found 1in the
candidate advertisement. It would be a strange rule of

law to find that the inclusion of such a brief message on
candidate material or literature would take a candidate advocacy
piece outside the realm of express advocacy. Under such an
approach, a candidate’s Fourth of July advertisement which reads:
"Vote for Smith for Congress! Happy Birthday America" would not
be express advocacy. Clearly, Congress did not intend that §441d
could be s0 easily circumvented.

7. The definition of express advocacy may also have a
significant impact on the coordinated party expenditure
limitation found at 2 U.S.C. §44la(d). In FEC v. Colorado

Republican Federal Campaign Committee, 839 F.Supp. 1448 (D. Colo.
1993), notice of appeal filed by FEC, October 28, 1993), a
district court found that in order for a coordinated expenditure
to be considered "in connection with" the campaign of a candidate




In FEC v. MCFL, supra, the Supreme Court interpreted the
section 441b prohibitions to mean that expenditures for
communications must constitute express advocacy to be subject to
that section’s prohibitions. Conversely, if a communication does
not constitute express advocacy and is thus outside the
Commission’s jurisdiction, a corporation or labor organization may
spend unlimited amounts of its treasury money to distribute the
communication, and the costs of the communication would not be
disclosed under the Act’'s reporting reguirements.

As a result of FEC v. MCFL, independent corporate or labor
union communications that do not contain express advocacy are
allowed under the Act. Thus, how narrowly or broadly express
advocacy is defined has a direct impact on how narrowly or broadly
the prohibition on corporate or labor spending is defined. By
defining express advocacy so narrowly as to exclude even
communications containing candidate campaign slogans,
Commissicners Potter, Aikens, and Elliott narrow the reach of the
Act’s prohibitions and broaden the ability of corporations and
labor organizations to spend treasury monies directly on the
federal election process.

Our colleagues reach this result by arguing that a
communication does not constitute express advocacy unless it
contains certain specific words or phrases of exhortation such as
"support” or "vote for."™ 1In their opinion, the advertisement must
explicitly request some action of the reader. See, e.g.,
Statement of Reasons, MUR 3678 at 3 (Commissioner Potter)("Each of
the three advertisements for which I was unable to find reason to
believe fails to meet the requisite Furgatch requirement of an
unmistakable and unambiquous plea for specific action.") (emphasis
added). Perhaps our colleagues would have found express advocacy
if the Bronx Times Reporter had added "Remember!" or "Think about
it!" at the end of the campaign slogan.

We believe that our colleagues’ approach fundamentally
misreads and misunderstands the Furgatch decision. The Fur%atch
court did not rely exclusively on the presence or absence o
specific words of exhortation to determine whether the
communication at issue there constituted express advocacy.
Rather, the court held that the test for express advocacy under
the Act is that a communication "must, when read as a whole, and
with limited reference to external events, be susceptible of no
other reasonable interpretation but as an exhortation to vote for
or against a specific candidate.”™ 807 F.2d at 864 (emphasis
added). Courts are "not forced under this standard to ignore the

(Footnote 7 continued from previous page)

for federal office so as to be subject to the limitations of
§44la(d), "express advocacy" by the state party committee must be
demonstrated. The case is now on appeal with the United States
Court of Appeals for the Tenth Circuit. (Nos. 93-1433 and 1434).




plain meaning of campaign-related speech in a search for certain
fixed indicators of ‘express advocacy.’” 1d. (emphasis added)
Thus, the Furgatch court rejected appellee’s arqument that a
communication contains express advocacy only if the communication
contains certain words or phrases listed in Buckley -- an argument
remarkably similar to the explicit exhortation test now urged by
Commissioners Potter, Aikens, and Elliott.

Not only do our three colleagues misinterpret the Furgatch
decision, but their definition of express advocacy squarely
conflicts with the definition set forth in Buckley. Indeed,
language which the Buckley Court specifically found to be express
advocacy would not be considered as express advocacy under our
colleagues’ narrow definition. 1In Buckley, the Supreme Court
specifically concluded that the slogan "Smith for Congress”
constituted express advocacy and even listed the phrase as an
example of express advocacy in its decision. See Buckley, 424
U.S. at 44 n.52. Applying our colleagues’ definition, however,
the phrase "Smith for Congress" would not constitute express
advocacy since it does not contain an explicit plea for specific
action; rather, the message would have to read something like
"Vote for Smith for Congress” or "Support Smith for Congress” for
our colleagues to find express advocacy. 1In finding that the
simple slogan "Smith for Congress"” was an example of express
advocacy, the Supreme Court recognized that explicit words of
exhortation or specific pleas for action contained in the text of
the communication are not necessary in order to find express

advocacy. For whatever reason, our colleagues steadfastly refuse

to accept what the Buckley Supreme Court plainly recognized nearly
two decades ago.

By unnecessarily reguiring that specific words of exhortation
be present in order to find express advocacy, the position taken
by our colleagues has created a gaping loophole in the Act. As
the Furgatch court warned:

A test requiring the magic words "elect,”
"support,” etc., or their nearly perfect synonyms
for a finding of express advocacy would preserve
the First Amendment right of unfettered expression
only at the expense of eviscerating the [Act].
"Independent"” campaign spenders working on behalf
of candidates could remain just beyond the reach of
the Act by avoiding certain key words while
conveying a message that is unmistakably directed
to the election or defeat of a named candidate.

807 F.2d at 863 (emphasis added). This is particularly true of
campaign slogans where "certain key words" of exhortation may not
be present, but the campaign slogan clearly "convey(s] a message
that is unmistakably directed to the election or defeat of a named
candidate.” Id.
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" FEDERAL ELECTION COMMISSION
WASHINGTON, DC 20463

' September 23, 1994

Sandra M. Monteiro
133 Crystal Street
Barrison, NY 10528

RE: MUR 3616

Dear Ms. Monteiro:

By letter dated May 24, 1994, the Office of the General
Counsel informed you of determinations made with respect to
the complaint filed by you against Representative Nita M. Lowey,
and Nita Lowey for Congress and Aaron Eidelman, as treasurer.
Enclosed with that letter was a General Counsel’s Report.

Enclosed plot:c,!ind a Btatement of Reasons adopted b
two Commissioners explaining their vote. This document wi. 1

‘be placed on the yuS-?é'roeond~no ‘part of the file ot MUR

It ’bu havn»lny<qutatlons, pitalo contact me nt (3&2)

' sthnescxy.
7 ¢f’
(.mnﬁgu:
Attotnty
Enclosure

Statement of Reasons
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FEDERAL ELECTION COMMISSION
WASHINGTON. DC. 20463

- September 23, 1994

B. Holly Schadler, Esq.
Perkins Coie

607 Pourteenth Street, N.W.
washington, DC 20005-2011

RE: MUR 3616
Representative Nita M. Lowey
Nita Lowey for Congress and
Aaron Eidelman, as treasurer

Dear Ms. Schadler:

Bnclosed please find a Statement of Reasons adopted by
twvo Commissioners explaining their vote. This document will
be placed on the public record as part of the file of MUR 3616.

If you have any questions, please contact me at (202)
219-3690.

Sincerely,

/ ‘/
J fe»(; Rodriguez
AYtorney

Enclosure ‘
Statement of lcaqons
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cﬂ%ﬁerltlhnc and labor organizations may not make -

FEDERAL ELECTION COMMISSION
WASHINCTON. D C 20463

in tho lattct of )
) KUR 3616
Nita Lowey for Congress and )

Aaron BRidelman, as treasurer )

STATENENT OF REASONS

COMMISSIONER SCOTT E. THOMAS
COMMISSIONER JOHN WARREN MCGARRY

One of the most important issues facing the Commission today
is wvhat constitutes "express advocacy.” HMatter Under Review
("MUR") 3616 presented the question of whether a paid newspaper
advertisement featuring the candidate’s photograph and a self-
laudatory slogan being used in the candidate’s campaign
constituted express advocacy. Commissioners Potter, Aikens, and
Elliott concluded that such an advertisement does not constitute
express advocacy, and, accordingly, does not require a public
disclaimer stating who paid for and authorized it. This plainly
undermines the disclosure purposes of the Pederal lltetﬁon it
c.iﬁiign Act of 1971, as amended ("the Act").

tv.u more serious, however, is the threat nhﬁch our
e ‘approach poses to the prohibitions and independe
‘reporting requirements of the statute. =

connection with federal campaigns. 2 U.S.C. §441db.
Election C vfllion v. Massachusetts Citizens for Life,

] FL"), however, the Suprems Court intdrprct-d
st‘lb to mean that expenditures for communications not coordinated
vith & candidate’s campaign must constitute “express advocacy" in
order to be subject to the §441b prohibition. As & result of
PEC v. RCPFL, independent corporate or labor union eo-nnieaeihns
that do not contain express advocacy are allowed under the Act.

By finding that even advertisements containing candidate campaign
slogans do not meet their definition of express advocacy,
Commissioners Potter, Aikens, and Elliott are opening a large
loophole which will permit corporations and labor organizations to
spend unlimited sums of soft money on federal candidatct outside
of the corporate prohibitions or reporting requirements of the
law.

14 Persons making express advocacy communications independent
of a candidate’s campaign must disclose the costs of such
activity. 2 U.S.C. §434(b)(5)(B)(iii) and (c).
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I.

The Act provides that whenever any person makes an ,
expenditure for the purpose of financing communications expressl
advocating the election or defeat of a clearly identified N
candidate through any type of general public advertising, such
communication must contain a disclaimer gxplaining who was
responsible for it. 2 U.S.C. §441d(a);“ 11 C.F.R. §110.11(a)(1).
On September 22, 1992, Sandra M. Monterio ("the complainant")
filed a complaint with the Federal Election Commission against
Repregsentative Nita M. Lowey and Nita Lowey for Congress and Aaron
Zideliman, as treasurer, ("the Committee"). The complainant
alleged, inter alia, that the "(candidate) or her committee bought
newspaper advertising, but failed to state who paid for the ads,
as required by law” in violation of §441d. Complaint at 1.

One of the ads referred to in the complaint involved an
advertisement placed in the August, 1992 Bronx Times Reporter.
The advertisement contained a large photograph of Representative
Lowey. Above the photograph were the words “"Representative Nita
M. Lowey Joins the People of Throggs Neck in Celebrating 350 Years
of Progress." Below the photograph in bold letters, was the
caption, "A New Kind of Leadership." Below that was the Lowey
Campaign slogan in italics: ,

“The Commitment to Pight for Change...the Energy to get ablﬁltl.'

See Attached advertisement. The advertisement was tun'ths“-gﬁgh
before the September 15, 1992 primary election and a little more
than 2 months before the November 3, 1992 general election.

The Office of General Counsel prepared a report for
Commission consideration that contained a factual and legal
analysis of the allegation presented in the complaint as well as a

2. 2 U.S.C. §441d(a) provides, in pertinent part:

Whenever any person makes an expenditure for the purpose
of financing communications cxgrossl* advocating the
election or defeat of a clearly ent ed can ate, or
solicits any contribution through any broadcasting
station, newspaper, magazine, outdoor advertising

facility, direct mailing, or any other type of general
public political advertising, such communication --

(1) if paid for and authorized by a candidate, an
authorized political committee of a candidate, or
its agents, shall clearly state that the
communication has been paid for by such authorized
political committee.

(emphasis added).
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response to the complaint received from Representative Lowey and
the Committee. The General Counsel’s Report reached the legal
conclusion that the Bronx Times Reporter advertisement constituted
express advocacy. The iopott*founs that "(t]lhe ad not only
clearly promotes Ms. Lowey by including what appears to be the
campaign’s slogan, but does so concurrently with the beginning of
the campaign and election season.” General Counsel’s Report at 9
(October 6, 1993). Accordingly, the General Counsel recommended
that the Commission find reason to believe that Representative
Lowey violated 2 U.S.C.3$441d for failing to include the
appropriate disclaimer.

A motion to adopt the General Counsel’s legal recommendation
failed to secure the four affirmative votes necessary to make a
reason to believe determination. 2 U.S.C. §437g(a)(2).
Commissioners Thomas and McGarry supported the General Counsel’s
recommendation, and Commissioners Potter, Aikon', and Elliott
opposed the General Counsel’s legal conclusion.

IX.

The central issue in this matter is whether the advertisement
in the Bronx Times ngpttet expressly advocated the election of a
federal candidate. If the advertisement contained express
advocacy, the Act required the Committee to include a statement on
the ad indicating whether the candidate’s committee paid for and
authorized the ad. After reviewing the applicable case law, the
text of the advertisement, and the circumstances surrounding their .

3 The response to the complaint indicated that the candidate
had paid for the Bronx Times Reporter advertisement. Discovery
responses made regarding other Commission findings (see n.4,
infra), however, indicated conclusively that the costs for the
advertisement were not paid for by the candidate as originally
represented by counsel but by the candidate’s committee. See
General Counsel’s Report at 3 (April 26, 1994). .

4. By a vote of 5-0, the Commission agreed with the rest of the
General Counsel’s recommendations to (1) find reason to believe
that Nita Lowey for Congress violated 2 U.S.C. §434(a), but take
no further action; (2) find no reason to believe that
Representative Lowey violated 2 U.S.C. §441d(a) in connection
with the Whitestone Times and Italian City Club Journal ads; and
(3) find reason to believe that Nita Lowey for Congress violated
2 U.S.C. §434(b)(2)(B) for failing to report an in-kind
contribution from the candidate and §441(d)(a).

On May 13, 1994, the Commission approved the General
Counsel’s recommendation to take no further action and close the
file in this matter.
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publication, we believe that the advertisement asks the general
public to support and vote for a specific federal candidate.
Accordingly, we voted to find reason to believe that the Committee
violated 2 U.S8.C. $§441d for failing to include the appropriate
public disclaimer in the advertisement.

A.

congress included the “"express advocacy" provision as part of
§441d in response to the Supreme Court’s decision in Buckley v.
Valeo, 424 U.S. 1 (1976). See H.R. Rep. No. 917, 94th Eonq., 2d
Sess. 5 (1976). 1In Buckley, the Court upheld as constitutional
certain reporting requirements on expenditures made by individuals
and groups that were "not candidates or political committees."
424 U.S. at 80. The Court expressed its concern, however, that
these reporting provisions might be broadly applied to
communications that discussed public issues which also happened to
be campaign issues. 1In order to ensure that expenditures made for
pure issue discussion would not be reportable under PECA, the
Court construed these reporting requirements "to reach only funds
used for communications that expressly advocate the election or
defeat of a clearly identified candidate.™ 1d. (emphasis added).

In creating the express advocacy standard, the Buckley Court
sought to draw a distinction between issue advocacy and partisan
advocacy focused on a clearly-identified candidate. Thus, the
Court explained that the purpose of the express advocacy standard
was to limit the application of the pertinent reporting provision
to "spending that is unambiguously related to the campaign of a
particular federal candidate.” 424 U.S. at 80 (emphasis added).
See also 424 U.8. at 81. (Under an express advocacy standard, the
Teporting requirements would "shed the light of publicity on
spending that is unambi uouslx,causgigg related....") (emphasis
added). The Court, however, provided no definition of what
constituted "spending that is unambiguously related to the
campaign of a particular federal candidate” or “"unambiguously
campaign related.” The Court only indicated that express advocacy
would include communications containing such obvious campaign
related words or phrases as "‘vote for,’ ‘elect,’ ‘support,’ ‘cast
your ballot for,’ ‘Smith for Congress,’ ‘vote against,’ ‘defeat,’
‘reject.’” 424 U.S. at 44 n.52 and at 80 n.108.

In FEC v. MCFL, supra, the Supreme Court clarified the scope
of the express advocacy standard. The Court indicated that a
communication could be considered express advocacy even though it
lacked the specific buzzwords or catch phrases listed as examples
in Buckley. The Court explained that express advocacy could be
"less direct” than the examples listed in Buckley so long as the
"essential nature” of the communication "goes beyond issue
discussion to express electoral advocacy." 479 U.S. at 249.
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Similarly, in PEC v. Furgatch, 807 P.24 857, 063 (!th Cir.),
cert. denied, 484 U.B. 850 ﬂgl'”, the Miath Citcuit concluded

that a communication could constitute express advocacy even though

it did not contain any of the catch phrases listed in %_%; 24
U.S. at 44 n.52. The court held that the list in Buck ey s
not exhaust the capacity of the English lunquagv to sApressly
advocate the election or defeat of a candidate." 807 PF.2d at 863.
The court found that "speech need not include any of the words
listed in Buckley to be express advocacy under the Act.” 807 r.2d
at 864. The court further found that “"‘express advocacy’ is not
strictly limited to communications using certain key phrases.”

807 F.2d4 at B862. The court pointed out that such a wooden and
mechanical construction would invite and allow for the easy
circumvention of the Act. 807 F.2d at 862.

Rather than rely on the inclusion or exclusion of certain
"magic words” for determining whether a particular communication
contained express advocacy, the Purgatch court concluded that for
a communication "to be express advocacy under the Act...it must,
when read as a whole, and with limited reference to external
events, be susceptible of no other reasonable interpretation but
as an exhortation to vote for or against a specific candidate.®
807 r.2d at 864. (emphasis added). In defining "express advocacy”
under this standard, the court considered the following factors:

First, even if it is not presented im the clearsst,
most explicit language, spsech is “express” for
present purposes if its message is unmistakable and
unambiguous, suggestive of only one ﬂﬂlnuﬁblc
meaning. Second, speech may only 'be termed
*advocacy® if it presents a clear plea for action,
and thus speech that is merely informative is not
covered by the Act. Finally, it must ‘be clear ihat
action is advocated. Speech cannot be “express
advocacy..." when reasonable minds could differ as
to whether it encourages a vote for or against a
candidate or encourages the reader to take lunn
other kind of action.

Furgatch, 807 F.2d at 864.
B.

We believe that the use of a candidate’s campaign slogan in
an advertisement under the circumstances at hand is clearly an
appeal to voters to support and vote for that candidate and, as
such, constitutes express advocacy. Campaign slogans contain a
brief message which is meant to exhort and inspire the public to
vote for or, in some cases, against a particular candidate.
Indeed, campaign slogans can be among the most useful tools in a
candidate’'s campaign. The candidate’s campaign organization, for
example, uses a campaign slogan to symbolize and illustrate their
campaign to win voter support: "The function of a slogan is to
sum up the [campaign’s) theme in an appealing phrase that the
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voters will recognize and remember. Through repetition the slogan
reinforces the theme and reaminds voters what the candidate stands
for and the ca ign is about.” Young, The American Dictionary of
Campaigns and Elections, 131 (1987) (onpﬁ3?T?'=33=3ﬂ17-7i3'7535¥""'
slogans are greatly ied upon by candidates in their
“gverlasting quest for name recognition and voter aferovol.'

Sabato, .The Rise of Political Consultants, 1 emphasis
added) .”

We have no doubt that the Bronx Times Reporter advertisement,
featuring the candidate’s name, picture, and campaign slogan and
paid for by the candidate’s campaign committee, is “unambiguously
related to the campaign of a particular federal candidate."
Buckley, 424 U.S. at 80. The use of the candidate’s campaign
slogan in an advertisement is a clear plea for voter support of
the candidate. 1Indeed, the Supreme Court explicitly recognized
this in Buckley when it found that express advocacy included
communications containing such obvious campaign related words as
the campaign slogan, "Smith for Congress.” 424 U.S. at 44 n.52.

Moreover, we can see no other purpose for the Lowey campaign
to pay for the advertisement than to encourage people to vote for
Representative Lowey in the next election. There is none of the
issue discussion present in this advertisement which so concerned
the Court in Buckley and led to the development of the express
advocacy standard. This advertisement was not tied, for example,
to any legislation or lobbying effort. Nor was the ad taken out
by some small, issue-advocacy organization which may have
unwittingly crossed the line of express advocacy. Rather, the ad
was taken out by the candidate’s campaign committee in order to

5 Professor Sabato observes that the importance of campaign
slogans in urging voters to support candidates is such that:

Occasionally entire campaigns have been built around
slogans. John C. Danforth, in becoming the first
Republican attorney general of Missouri in forty years
in 1968, used the title of a well-remembered book his
grandfather (the Chairman of Ralston-Purina Company) had
written in the 1920’s to challenge the youth of his day,
"I Dare You!" The candidate started his speech and
headed his literature with those three words, striking a
consistent and positive note that drew attention to

him -- no small feat in a presidential year for a
contender for lesser statewide office.

1d. at 155 (emphasis added).
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urge people to re-elect Representative Lowey because she has, in
the words of her campaign slogan, 'thoGCo-aitncnt to right for
Change. . .the Energy to get Results.®

As in Purgatch, "our conclusion is reinforced by
consideration of the timing" of the advertisement. 807 F.2d at
865. The campaign’s advertisement was published in the Bronx
Times Reporter approximately one month before the September 15
primary and approximately two and a half months before the
November general election. We believe that here, as in Purgatch,
the timing of the campaign’s advertisement leaves "no doubt of the
action proposed.” 1d. (emphasis added).

In our opinion, the campaign’s advertisement in the Bronx
Times Reporter conveyed a message to the voting public that
unmistakably urged the election of a clearly identified candidate
for federal office and should have contained a §441d public
disclaimer. Accordingly, we voted to find reason to believe that
the candidate violated 2 U.S.C. §441d.

I1X.

The position taken by Commissioners Potter, Aikens and
Elliott in this matter has far reaching ramifications. Our
colleagues’ narrow interpretation of “express advocacy” not only
limits application of the §441d disclosure provision, supra, but
strikes deeply at the core of the Act itself--the proscription
against corporate and labor spending and the reporting
requirements.

6. In addition to containing the candidate’s picture and
campaign slogan, the ad also extends congratulations to the
*people of Throggs Neck" on "350 Years of Progress.” We do not
believe, however, that the inclusion of this congratulatory
message somehow negates the express advocacy found in the
candidate advertisement. It would be a strange rule of
law to find that the inclusion of such a brief message on
candidate material or literature would take a candidate advocacy
piece outside the realm of express advocacy. Under such an
approach, a candidate’s Fourth of July advertisement which reads:
"Vvote for Smith for Congress! Happy Birthday America" would not
be express advocacy. Clearly, Congress did not intend that §441d
could be so easily circumvented.

Y The definition of express advocacy may also have a
significant impact on the coordinated party expenditure
limitation found at 2 U.S.C. §44la(d). In FEC v. Colorado
Republican Federal Campaign Committee, 839 F.Supp. 1448 (D. Colo.
T§g3), notice of appeal (filed by FEC, October 28, 1993), a
district court found that in order for a coordinated expenditure
to be considered "in connection with" the campaign of a candidate




26

S

7410 435 8

In PEC v. MCFL, supra, the Supreme Court interpreted the
section {11b prohibitions to mean that expenditures for
communications must constitute express advocacy to be subject to
that section’s prohibitions. Conversely, if a communication does
not constitute express advocacy and is thus outside the
Commission’s jurisdiction, a corporation or labor organization may
spend unlimited amounts of its treasury money to distribute the
communication, and the costs of the communication would not be
disclosed under the Act'’s reporting requirements.

As a result of PEC v. MCFL, independent corporate or labor
union communications that do not contain express advocacy are
allowed under the Act. Thus, hov narrowly or broadly express
advocacy is defined has a direct impact on how narrowly or broadly
the prohibition on corporate or labor spending is defined. By
defining express advocacy so narrowly as to exclude even
communications containing candidate campaign slogans,
Commissioners Potter, Aikens, and Elliott narrow the reach of the
Act’'s prohibitions and broaden the ability of corporations and
labor organizations to spend treasury monies directly on the
federal election process.

Our colleagues reach this result by arguing that a
communication does not constitute express advocacy unless it
contains certain specific words or phrases of exhortation such as
“"support” or "vote for." 1In their opinion, the advertisement must
explicitly request some action of the reader. See, e.g9.,
Statement of Reasons, MUR 3678 at 3 (Commissioner Potter)("Bach of
the three advertisements for which I was unable to find reason to
believe fails to meet the requisite PFurgatch requirement of an
unmistakable and unambiguous plea for specific action.") (emphasis
added). Perhaps our colleagues wou ave found express advocacy
if the Bronx Times Reporter had added "Remember!” or “"Think about
it!" at the end of the campaign slogan.

We believe that our colleagues’ approach fundamentally
misreads and misunderstands the rurgatch decision. Tho»rurgatch
court did not rely exclusively on the presence or absence o
specific words of exhortation to determine whether the
communication at issue there constituted express advocacy.
Rather, the court held that the test for express advocacy under
the Act is that a communication "must, when read as a whole, and
with limited reference to external events, be susceptible of no
other reasonable interpretation but as an exhortation to vote for
or against a specific candidate.” 807 F.2d at 864 (emphasis
added). Courts are "not forced under this standard to ignore the

(Footnote 7 continued from previous page)

for federal office so0 as to be subject to the limitations of
§441a(d), "express advocacy" by the state party committee must be
demonstrated. The case is now on appeal with the United States
Court of Appeals for the Tenth Circuit. (Nos. 93-1433 and 1434).




N

2

!

54043585

plain meaning of campaign-related speech in a search for certain
fized indicators of ‘express advocacy.’® 1d. (emphasis added).
8, e Tgatch court rejected appellee’s argument that a
comaunication contains express advocacy only if the communication
contains certain words or phrases listed in Buckley -- an argument

remarkably similar to the explicit exhortation test now urged by
Commissioners Potter, Aikens, and Elliott.

Not only do our three colleagues misinterpret the Furgatch
decision, but their definition of express advocacy squarely
conflicts with the definition set forth in Buckley. Indeed,
language which the Buckley Court specifically found to be express
advocacy would not be considered as express advocacy under our
colleagues’ narrow definition. In Buckley, the Supreme Court
specifically concluded that the slogan "Smith for Congress”
constituted express advocacy and even listed the phrase as an
example of express advocacy in its decision. See Buckley, 424
U.5. at 44 n.52. Applying our colleagues’ defTETtTEET—Egvove:,
the phrase "Smith for Congress” would not constitute express
advocacy since it does not contain an explicit plea for specific
action; rather, the message would have to read something like
"yote for Smith for Congress" or "Support Smith for Congress" for
our colleagues to find express advocacy. In finding that the
simple slogan "Smith for Congress" was an example of express
advocacy, the Supreme Court recognized that explicit words of
exhortation or specific pleas for action contained in the text of
the communication are not necessary in order to find express
advocacy. For whatever reason, our colleagues steadfastly refuse
to accept what the Buckley Supreme Court plainly recognized nearly
two decades ago.

By unnecessarily requiring that specific words of exhortation
be present in order to find express advocacy, the position taken
by our colleagues has created a gaping loophole in the Act. As
the Furgatch court warned:

A test requiring the magic words "elect,"
"support,” etc., or their nearly perfect synonyms
for a finding of express advocacy wou preserve
the First Amendment right of unfettered expression
only at the expense of eviscerating the [Act].
"Independent” campaign spenders working on behalf
of candidates could remain just beyond the reach of
the Act by avoiding certain key words while

conveying a message that is unmistakably directed
to the election or defeat of a named candidate.

807 F.24 at 863 (emphasis added). This is particularly true of
campaign slogans where "certain key words" of exhortation may not
be present, but the campaign slogan clearly "conveyl[s] a message
that is unmistakably directed to the election or defeat of a named
candidate." 1Id.
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There are many campaign slogans which have been used in our
nation’s history which do not include the specific words of :
exhortation required by our colleagues to find express advocacy.
A sampling of these slogans include: "Tippecanoe and Tyler Too";
“Rum, Romanism, and Rebellion®"; "I Like Ike"; "Prosperity For All
wWith Kennedy"; "LBJ for the USA"; "In Your Heart, You Know He'’s
Right"; "Nixon’s The One"; "Nixon - Now More Than Ever”; "why Not
The Best"; "Bush/Quayle ’92"; and "Bush/Quayl ‘92 -- It’'s A
Mistake". 1In our opinion, these campaign slogans are “susceptible
of no other reasonable interpretation but as an exhortation to
vote for or against a specific candidate." Furgatch, 807 r.24 at
864.

Under our colleagues’ theory of law, however, there is no
express advocacy in the above campaign slogans since there is no
specific plea for action contained in the explicit text of the
campaign slogan. As a result, Corporation A could pay for a full
page ad in the New York Times, for example, the month before the
election with a flattering photograph of the candidate and the
candidate’s campaign slogan, "In your heart you know he’s right."
Similarly, Corporation B could pay for an advertisement with an
unflattering photograph of the candidate and the revised campaign
slogan, "In your heart you know he’s right--far right." Although,
both ads clearly advocate the election or defeat of a clearly
identified candidate, absent the "magic words” of exhortation, our
three colleagues would find these corporate-financed ads ‘to be
outside the PEC’s jurisdiction and not subject to the prohibitions
and disclosure requirements of the Act. g

Iv.

That an advertisement featuring the candidate’s name, picture
and campaign slogan, and paid for by the candidate’s committee and
published the month before an election, advocates the candidite’s
election should be obvious to members of the Federal Election
Commission. The Commission need not leave common sense at the
doorstep when it considers matters such as these. There is
nothing in the express advocacy standard that requires members of
the Pederal Election Commission to be "‘blind’" to what "‘all
others can see and understand.’® Burger King Corp. v. Rudszewicsz,
471 U.S. 462, 486 (1985) (quoting United States v. Rumely,

U.S. 41, 44 (1953)).

The consequences.of our three colleagues’ approach to express
advocacy are serious. The flow of soft money which presently

8. MUR 3616 is not unique. In MUR 3376, our colleagues found
no express advocacy with respect to an advertisement, paid for
with campaign committee funds and featuring a picture of the
candidate speaking before a crowd with the candidate’s name below
in large letters and the words "CARING - FIGHTING - WINNING."
See also MUR 3678.
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concerns lawmakers and public interest !touagﬂnxgkn*udlxk, _
inevitably increase (perhaps dramaticslly) under the narrow
definition of express advocacy subscribed to by Commissioners
Potter, Aikens, and Elliott. In addition, none of this financial
activity will be digclosed under the reporting requirements of the
Act. Nor will these advertisements, financed with soft money,
even contain a disclaimer which informs the voting public who
paid for the ad and whether it was authorized by the candidate.

The Federal Election Commission is charged with the
administration and enforcement of the Pederal Election Campaign
Act. An interpretation of the law which so Quickly and so easily
turns the statute into more loophole than substance ignores that

mandate.

Attachment
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