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Hon. Joan D. Ailims, Chafrman
Feder'al Election Commision
999 E St. N.W.
Wahington, D.C. 20463

lDear Chdran Minm:

This letti i a comiaphm Cong--rm--. H- ias L~o.,,y ai.d the L.owey fo
Congr.lPess Coumuitre for clear vioiar of the Fedal Blscti Cirprip AC

,oFirst, the Loe Co.mme Med to filea 199 p~my eleiom a ction
dicor repas cm or beor 5etmb 3, as mid by lew. Of m, Oh ComisionlaK year havily bed Ur Loe Comedur 1ow tm o dusdore it 'hy is

r) bough urw edveia, hI Mmd to ms wampd 1w aie, a indrs by kaw.
r)PlimUly C%- -- _--- 1. sa oW a mia amazI ml

i. agadn widmi su .-.. d isii.

I urge th Commislm to pampel a w /pi nm d p ddths pma, of Maie b

State of New York

Subscribed and sworn before me, a Notary Public, this _ / day of September, 1992.
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CONGRATULATIONS AND
BEST WISHES

TO JOHN ROMANO

AND ALL MY FRIENDS AT

FFAIA cnY CUB

REPRESENTATIVE

NITA M. LOWEY
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HtONORADLE NITA M. WOWEY

P.O. Box 271
White Plains, New York 10605
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a iereof cplhing needs fring our nation.
Rqiveaives ftp,,g the new 18th Congiwsaional District. It rioulA memn a grrt dl to hate
you with us.

Sincerely,

If you have any questions, please call 914-683-3275 or 728-268-9365.

~~~~~Regional Announcements '*"*" ' "

PbearnGi Nita: u Pd

?V) (Ue CReal Annou)ncementnec vnueThe Announcem Dy Celebration ..

I (e) doannt tobe with you on the 24th. 1u (we) wl b e p joinin your mpig

O] Yes, include my (our) name(s) when you publish a list of your supporters.

Signature(s)

Name (plae print or type)

Address

to),Telephone(s) (H)______________________

E~8~
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FEDERAL ELECTION COMMISSION
WaSHINGTOn. D C 2043

September 23, 1992

Sandra N. Nonterio133 Crystal Street
garrison, NY 10528

RE: MUR 3616

Dear Ms8. Nonterio:

This letter acknowledges receipt on September 22, 1992, of~your complaint alleging possible violations of the FederalElection Campaign Act of 1971, as amended ('the Act'), by Nita, N. Lovey, Nita Lovey for Congress, and Aaron Bidelman, astreasurer. The respondents will be notified of this complaint
0 within five days.

€ You will be notified as soon as the Federal Election
Oi Comission takes final action on your complaint. Should youreceive any additional information in this matter, pleaeUr7 forvard it to the Office of the General Counsel. Scinformation must be sworn to in the same manner as the originalr complaint. We have numbered this matter NUN 3616. ?lease referto this number in all future correspondence. For yourinformation, we have attached a brief description of the
~Commission's procedures for handling complaints.

ntan A. Bernstein
Assistant General Counsel

Enclosure
Procedures
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~FEDERAL ELECTtON COMMISSION
September 23, 1992

Nita Lowey for Congress
Aaron Kidelman, Treasurer
1185 Avenue of the Americas
Nov York, NY 10036

RE: MUR 3616

Dear Mr. Kidelman:
The Federal Election Commission received a complaint whict indicates that Nita Lovey for Congress ('Committee' a. youhatreasurer, may have violated the Federal Electio Campa.. ,Actr% of 1971, as amendedl ('the Act'). A cop f h compl _aipzn isenclosed. We have numbered this matter nun 3616. ?lease refer

) to this number in all future correspondence.
cta Under the Act, you have the opportunity to demotatrate inCq vriting that no action should be taken against the Com---ittee andyou, as treasurer, in this matter. Please submit any factual ortn legal materials which you believe are relevant to theComission,'s analysis of this matter. Where appropriate,~statements should be submitted under oath. Your response, whichwr should be addressed to the General Counsel, a Ofie, must besubmitted within 15 days of receipt of this letter. If no~response is received within 15 days, the Commission may takefurther action based on the available information.

This matter will remain confidential in accordance with0 2 U.s.C. S 437g(a)(4)(B) and S 437g(a)(12)(A) unless you noifyO the Commission in writing that you wish the matter to be madef
public. If you intend to be represented by counsel in thismatter, please advise the Commission by completing the enclosedform stating the name, address and telephone number of suchcounsel, and authorizing such counsel to receive anynotifications and other comunications from the Commssion.

ii / i
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Nit. owey feCongress
Asro 3kd1~u ?teasure r

Pege 2
If you have any questions, please contact Jose auodtgus,the attorney assigned to this matter, at (202) 219-3400. Veryour information, ye have enclosed a brief description of theCommission's procedures for handling complaints.

Assistant General Counsel
Enclosures
I1. Complaint
2. Procedures

. . 3. Designation of Counsel Statement

In

Cv)



FEDERAL ELECTION COMMISSION
wASHNG rON. DC 20* 3

Septembe 23, 1.992

Representative Nita Nt. Lovey105 Beverly Road
Rye, NY 10580

RE: MiUR 3616

Dear Mqs. Lovey:

NThe Federal Election Commission received a complaint whichindicates that you may have violated the Federal Election~Campaign Act of 1971, as amended ('the Act'). A copy of the
~complaint is enclosed. We have numbered this matter mua 3616.Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to .pmot~t. inCq vriting thet no action should be taken against you i ethi8matter. Please sbmit any factual or legal mterial. whch yout) believe are relevant to the Cmission's anlysis of this
t mtter. Where aPpropriate, statements should be submitted underoath. Your reepouse, which should be addressed to theeeralr Counsels Offie, erst be submitted vithin 15 days of roe~ipt ofthis letter. If no response is received vithin 15 days, theCommission may take further action based on the available

information.

O, This matter will remain confidential in accordance with2 U.s.c. S 437g(a)(4)(s) and S 437g(a)(12)(A) unless you. notify
the Commission in writing that you wish the matter to be madepublic. If you intend to be represented by counsel in thismatter, please advise the Commission by completing the enclosedform stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive anynotifications and other communications from the Commission.



---r*t....~. - Sits !1. Lovey

If you have Imy questions, please contact Jose Iodrique,tattone ass4lid to this matter, at (202) 219-3400. ryour Informtion, we have enclosed a brief description of theCoaissiou~s procedures for handling complaints.

Jontha A.BernsteinEnclouresAssistant General Counsel

1. Complaint
2. Procedures
3. Designation of Counsel Statement'0
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Oter9, 1992

Mr. Jose RodriguezOffice of the General Counsel
Federal Election Commission
999 E Street, NW
Washington, DC 20463

a .2

Re: MDX 3S16

Dear Mr. Rodriguez:

On behalf of Nita Loe for CongressanmdAaron Bidelma,as Treasurer, we request an extension of time to respnd to
the complaint filied b7 Sandra K. Noteiro on S...te .- er 14,
1992. Due to the recent desigeationaof Perkins Cole as
counsel (attached), ye do otlmhaa te t ty to
respond. An extension of time i memus in eEztoreview
the record, have an ad -ute opportty to dies te issues
with our client, collect factual inftrmtio, and ~s re a
comprehensive respone. Threore eare requestingan
extension until November 5.

B. Holly Shaler

Attachment

BHS:mah

lI 1874-001DA9282.00SI

TELEX 44-02727 Pcso U! * FA CSiMILE (202) 434-3690
AN HORtA(E * BELLEVUE * Los ANGELES * PORTLAND * SEATTLE * SPOKANEi
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M 3616

aD~aSS:Perkins Col~e

607 ]fourteenth Street, W.l Suite 500

Wshington. DC 20005

Uhe .bove-nnSct irduvtdva L hereby d.l1 e4 se a
anue* arid is 8*rthoit3ed t:o recetve any nptft@8See eMd etdw

emmnietioI, tron the Cmtso and t* act qsu~ ibkeif

before tt , Co.L1@oi.

gglIPOVDSr)' l MAl L~ Lovey ,for Conress aM Acre £ds, as Trsulrer
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WA#IP4TK ( fFE*AtL ELIECTION COMMISSION

October 14, 1992

S. Holly Schadler, Hsq.
Perkins Cole
607 Fourteenth St., N.W.
Washington, DC 20005-2011

RE: MUR 3616
Nita Lowey for Congress and
Aaron Lidelman, as treasurer

Dear Mqs. Schadler:

-- This is in response to your letter dated October 9, 1992,
cO which ye received on the same date, requesting an extensionuntil November 5. 1992, to respond to the complaint in this
D matter. After considering the circumstances presented in your

letter, the Office of the General Counsel has granted the
C4I requested extesico. Accordingly, your response is due by the

04 close of busiaess on Sovember 5, 1992.

t Additionally, please clarify if you are also representing
Congresswma Nita R. Lovey, who has been named separately, in

r tiis smter. If so, p lease provide this Office with an executed
designation of coussel form for her. If you have any questions,

q pl ese .contact me at ( 202 ) 219-3690.

~Sincerely,

>,oq-



1:N(R ,IS FEOtRAL ELECTIC N

November 3, 1992

Lawrence N. Noble, Esq.
Office of the General Counsel
Federal Election Commission-
999 E Street, NW0
Washington, DC 20463

Re: RUE 3616 - Representlative Nita Lovey, Mte Loxvey !
for Congress and Aaron lidelman. as Treasurer

Dear Mr. Noble:

This letter constitutes a response on behalf of u
~Representative Nita Lowey, the Lowey for Congress Committee,
qD (the "Committee") and Aaron Eidelman, as Treasurer

(hereinafter referred to as "Respondents") to the omplaint
ci filed by Sondra N. Nonteiro alleging violations by Repndents

of the Federal Election Capign Act of 1971, as amne (the
C04 "FECA"), 2 U.S.C. SS 431 gt li

t$) Pre-Primary Report

~First, Ms. Nonteiro alleges that the Comittee did not
r file its pre-primary report in a timely manner. In a letter

filed with the report, the Committee explained that the report
C' was not filed on September 3 because FEC staff specifically

advised the Comittee that no report was required. Upon
~receipt of the original notification that the pre-primary
( reports were due on September 3, Dorothy Heffernan of the

Committee contacted Janet Hess irn the FEC Enforcement: Division
to determine if this report was indeed due in light of the
fact that Nita Lowey's name would not appear on the
September 15 New York primary ballot. Ms. Hess informed
Mrs. Heffernan that candidates not appearing on the primary
ballot were not required to file pre-primary reports.

Rona Susman, campaign administrator for the Committee,
made a similar inquiry to the FEC in July and was also advised
that a candidate whose name does not appear on the primary
ballot is not required to submit a pre-primary filing.
Representative Lowey was unopposed for the Democratic
nomination in the 18th Congressional District and therefore,
under New York State law, her name did not appear on the

1 I11874-001 /DA922970.0271

TELEX 44-02 Pc_ o LI * FAC(.SIMILE (202) 434-1690
ANCHORAGE * BELLE~tIE * Lo.s AYNGELE.S * PORTLAND * SEATTLE 

•
SPOKANE



Lawrence M. Noble, Esq.November 3, 1992
Page 2

primary ballot this year. Based on the unequivocal advice
from two FEC staff, the Committee did not file a pro-primry
report.

After several press inquiries about the filing deadline,
the Committee contacted the FEC to confirm the advice
previously given by Commission staff. Ms. Audrey Mills of the
FEC, in two separate conversations with campaign staff

,crber, cr~fri~ ths nf~rmticcn Sho said that candidates
whose names do not appear on primary election ballots are
definitely not required to file the pre-primary report.

Moreover, page 13 of the January, 1992 Federal Election
9 Commission Record supports the advice the Committee was
~provided by the Commission. The "Guide to 1992 Reporting"

expressly states that 1992 House and Senate campaign
kO candidates are required to file pre-primary reports "only if

candidate runs in election". See Exhibit 1. Representative
CV Lowey's name did not appear on the primary ballot. Therefore,

Representative Lowey could not have been considered to have
~"run" in the election.

If, The Committee filed its report promptly upon the FEC's
D notification to do so. This notification and the press

statement made by FEC staff were contrary to the CommRission's
~advice discussed above. Nevertheless, the Committee complied

immediately.'

r Newspaper Advertisements

C. The second allegation in Ms. Monteiro's letter relates to
certain newspaper advertisements purchased by Representative
Lowey. She raises the issue of whether a disclaimer was
required on these advertisements. The ads, placed by
Congresswoman Lowey with personal funds in several small
newspapers, including the Italian City Club Journal and Tbe

1Ms. Monteiro makes the gratuitous and inaccurate statement that the
Commission "heavily" fined the Committee for failing to disclose its
activity in past elections. The matter she refers to involved minor
technical errors on the Committee's 48-hour reports. The Couumittee did not
fail to disclose any activity in past elections.

1 i1874-0001. DA922970.0271 11211/3/92



Lawrence M. Noble, Esq.November 3, 1992
Page 3

White Stone Times, were run simply to extend her
congratulations or greeting to readers of the newspaper. They
do not advocate Ms. Lowey's election. Nor, in fact, do the
ads make any reference to any election or candidacy. As sucht,
no disclaimer is required on these ads.

The regulations require that any communication paid for
and authorized by a candidate that "expressly advocates the
elcior or defc~t ' f a cleor • i zr ific c--didt or that
solicits any contribution" through any form of public
political advertising must include a disclaimer. 11 C.F.R.
5 110.11; se as Federal Election Commission Record, May,
1990 at 9. The regulations are not applicable, therefore, to

~an advertisement unless it is for the purpose of soliciting
funds for or expressly advocating the election of a candidate.

0 Here, the advertisement that appeared neither solicite
contributions on behalf of the Committee nor expressly

C advocated the election of Representative Nita Lowey. The
advertisement was not intended as an election-related

CIcommunication. The Commission affirmed its position on thisl
issue in MUR 3376. In that case an advertisement appeared in
a local newspaper with a picture of the candidate speaking

y3 before a large crowd, and his name below with the words
"caring, fighting, winning". The ad had no disclaimer. The

~Commission found no reason to believe a violation had
occurred. Similarly here, the advertisements included no

C express advocacy. They extend the congratulations or
r greetings of Congresswoman Nita Lowey, but do not expressly

advocate her election. Therefore, no disclaimer was required.

Campaign Kick-off Announcement

Finally, Ms. Monteiro alleges that a disclaimer was
required on the campaign announcement piece sent out by the
Committee. Here again, there is no express advocacy or
solicitation of contributions. Representative Lowey's
announcement includes a note to her constituents about her
experiences in Congress and an invitation to recipients to
attend one of the announcement day celebrations. Nowhere in
the communication does she advocate her reelection. She is
simply informing recipients about her decision to run again
for Congress and related events surrounding her announcement.

I I 1874-0001, DA922970.O27j 13911/3/92



Lar N . U~oble* Zs~q.Noebr3. 1992
Paqe 4

Ms. Konteiro's alleqations are wholly unfounded anid
should be dismissed with no further action.

Sincerely, -

Rbert B Buer

Counsel for Respondent

Enclosure

~BHS : mah

'0
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of 1992 Cdidetes required only if cundSdt.

Other Hos and Senate S I
C-magns

1992 Presidential Cmpatgns Sr / Sr
Anticipating Activity of required only if
$100,000 or Above candidate rns in

election; filed in
lieu of Nov. &

Dec. n. reports

1992 Presidnta Cmaigns r Sr Sr Sr
With Activity ramss in eured only if caididat.
$100,000 runs in election

Other Presn tia Ci~paiq --  -  S--r-- 11 1
ais d t cottes Sr Sr Sr

Filing Noaty in lieu of by. &
__ _ __ _ _ ___ _ _ _ ec. so. reports

Prs axd Fatty fitts Sr Sr Sr Sr
Filing Qmrtatly" rqui red only if required

cinittee rakes rerd
ewitribiticns or les of
expendtures in activity
coimection vith
election during4

report period

(iReporting Tables contimued)

1 Category also includes pre-convention and pre-runoff reports.

2 presidential comittees in this category that wish to change their filing frequency during
1992 should notify the Commission in writing.
3pACs and party committees that filed on a semiamal basis in 1991 file on a quarterly
basis in 1992. To avoid the need to file pre-primary and pre-rtmoff reports, these
committees may chng to monthy filing if they first notify the Commission in writing.
Committees may change filing frequency only once a year. 11 CFR 104.5(c).

4reporting period begins with the close of the last report filed and ends with the closing
date for the applicable report.
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Novmbr 10, 1992

Mr. Jose Rodrigjuez
Office of the General Counsel
Federal Election Commssion
999 E Street, NW
Washington, DC 20463

Re: NUR 3616 -Representative it Lrovoy, Nita Lovey
for COugz'ee a Aaron Nidolmen, as resurer

Dear Mr. Rodriguez:

Enclosed is the Statement of Designation of Counsel for
the referenced NUR.

Very truly/o

B. Hlolly Schle~lr

Enclosure

BHS:mah
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n,,nM .L 2Inn~z COUStNXs 93 D :T .-'1 P 5:0 9
Wasshiagkou, D.C. 20463 L

FR~lS? GI3 COUNSEL'S REPORT I' •

NUR: 3616
DATE CONFLAINT RECEIVED
BY OGC: 9/22/92
DATE oF NOTIFICATION TO
RE SIPNDENTS: 9/23/92
STAFF NENBER: Jose N. Rodrigue:

CORPLAINANT: Sandra N. Nonterlo

RESPONDENT: Representative Ni ta N. Lovey
Nits Lovey for Congress and Aaron Eldelman,

as treasurer

RELEVANT STATUTES: 2 U.S.C. S 434(a)
2 U.S.C. S 434(b)(2)(a)
2 u.s.c. S 441d(a)

zuSImmaz. RulPORTIS CEECEEKD: Disclosure Reports

FDLAGICXIS ~CE3ID: None

I. GS3aaITz ON&T3

This matter arises from a complaint filed with theo Faeel

Election Comeission ('Comission) by Sandra N. Nnterio alleging

that Nita Lowey for Congress and Aaron Kidelman, as treasurer,

("Coinittee") failed to timely file a 12 day pre-primary

election report for the 1992 election. The complaint also

alleges that Representative Nita N. Lowey arnd the Committee

failed to include appropriate disclaimers on certain

communications. Representative Lovey was a candidate for the

U.S. House of Representatives from New York's 18th district.

Representative Lovey ran unopposed in the primary election anid

won the general election with 55% of the vote.

CE

tir,



A response from eounsol for Iso dets has been reefwed.
Attachment 1.

I I. FACTUAL AND LUGAtL A&LYSIS

A. Umtimly Reporting

The Act provides that th. treasurer of a principal campaign

committee of a candidate for the House of Representatives must

file, in a year when there is a regularly held election in which

the candidate is seeking election, or nomination for election, a

pre-primary report. See 2 U.S.C. S 434(a)(2)(A)(i). Such

oD report shall be filed no later than the 12th day before the

0 primary election. See id.

~Complainant alleges that the Committee violated 2 U.s.c.

el S 434(a) by failing to file a 1992 12 day pre-primary election

report by its due date of September 3, 1992. The Commission's
~disclosure indices confirm that the Comittee did not file its

wr 1992 pre-primary report for New York's September 15th primery

C' until September 11, 1992. However, the Committee in response
wr argues that its failure to timely file the report resulted from

O h its reliance on the Commission's initial representation that,

because the candidate was running unopposed in the primary

election and therefore not appearing on the ballot, it was not

required to file a pre-primary report.

Counsel relates that upon notice of the pre-primary filing

requirement the Committee contacted the Commission's Information

Division to "determine if this report was indeed due in light of

the fact that Nita Lowey's name would not appear on the

September 15 New York primary ballot." Attachment 1, at 1.

i: i -I



Cunsel continues that the commi ttee was informed thast bes*i

the candidate was not appearing on the ballot, the Comite we L .

not required to file the report. Counsel notes that a similar

inquiry to the Commission in July of 1992 produced the same

advice. It £5 further related that in response to several press

inquiries concerning the tiling of the report9 the Committee

additionally twice contacted the Commission's Reports Analysis

Division ("R&D") and was again informed that the Committee was

not required to file the pre-primary report. Counsel lastly

- notes that the Committee promptly filed the report upon

0% subsequent notice from the Commission that a report was in fact

4Qrequired.

It is initially clear that Respondents may not raise their
C04

reliance on informal information obtained from Commission
tn

) personnel as a defense to a violation of the Act. Se.e 2 U.S.C.

r5- 437f(b). Noreover, presently there appears to be ease

C disagreement as to the actual advice provided the Coseittee.

rR&D confirms that they were contacted by the Committee

Oh concerning the filing requirement. A written record of the

communication, however, establishes that although it was

initially unclear whether the candidate was to appear on the

primary election ballot, once having determined that the

candidate was in fact appearing on the ballot, R&D informed the

Committee that they were required to file a pre-primary report.

R&D also informed the Commaittee that even if not on the ballot

they would be required to file the report if Representative

Lowey had triggered candidate status for the election (i.e.,



i: j.

If the Comittee raised in excess of *5,000 for the *lgtg). 1

Furthermore, while there is no record of lespondents'

conversations vith the Commission's Informtion Division,

division staff notes that consistent with ltAD's approach their

normal course is to advise those Committees whose candidate does

not appear on the ballot that if funds in excess of $5,000 were

raised for the election a report must be filed. Consequently,

there is some question as to the actual advice relied on by

Respondents.

~The substance of the conversation between the Committee and

O the Commission, however, is immaterial because the candidate was

'Cin fact on the primary ballot. Although counsel contends that

the candidate "was unopposed for the [primary election] and

therefore, under New York State law, her name did not appear on

the primary ballot,' the State Board of Elections for the State

r of New York confirms that the candidate did appear on the

C ballot. Attachment 1, at 1-2. Therefore, the Committee was

V required to file a pre-primary report.

o Accordingly, the Office of the General Counsel recommends

that the Commission find reason to believe the Committee and its

treasurer violated 2 U.S.C. S 434(a). Although late, the

1. There appears to be some conflict between the information
provided by R&D and information appearing in the January 1992
edition of the Federal Election Commission Record. On page
ten of the January 1992 edition, authorized committees of a
candidate are informed that if the candidate withdraws from
the ballot, a pre-primary report need not be filed. See
Federal Election Commission Record, January 1992, at W" n.1.
However, because as discussed infra the candidate did appear on
the primary election ballot, this apparent conflict need not be
resolved presently.
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Committee did file the report Lout day before the dae. of th

primary, thereby disclosing the required information prior to

election day, and indeed the candidate ran unopposed in this

election. For these reasons, the Office of the General Counsel

also recommends that the Commission take no further action as

concerns this violation.

B. Disclaimer

The complaint also alleges that both the candidate and

the Committee failed to provide disclaimers for communications

~distributed by them. These allegations concern three

0% communications paid for and distributed by the candidate: the

~first appears to be an electioneering piece. vhile the other

Cl
two are best described as congratulatory or salutatory

Cl
announcements. The allegations also involve a communication

t)
~paid for and distributed by the Committee which serves as an

wr invitation to Ks. Lovey's candidacy announcement events.

C 1. Candidate Cemnicatious

wr Complainant alleges that the candidate failed to provide

O% disclaimers for two communications placed in local newsapsr

and one communication placed in a club newsletter. The first of

these communications was placed in an August 1992 issue of the

Bronx Times Reporter and includes a picture of Respondent, above

which appears the caption "Representative Nita N. Lowey" -

"Joins the People of Throggs Neck in Celebrating 350 Years of

Progress." Attachment 2. Below the picture appears the caption

"A NEW KIND OF LKDB RSUIP" - "The Commitment to Fight for
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Change...the Enoeg~y to get Reslts.' Ed. (emphasis in ... ... •
otginal).

A separate piece vas placed in the September 7, 1992,

edition of the Whitestone Times. This communication also

includes a picture of the candidate, to the right of which

appears the caption 'I salute the working men and women of

Americat" Attachment 3. Below the picture appears the caption

"Best Wishes:' - 'U.S. Representative Nita N. Lowey' - 'Labor

Day 1992."I d.

r A similar piece appeared in the September 1992 edition of

O Xtalian City Club Journal. This ad did not contain a picture of

'0Respondent, consisting of only the following text:

ce cows m.&touS AND
bRUS111333M8

) TO JOUR ROSINO

wr AND ALL RYFRXBMDS AT

(7 ITA.LIANCITY CLUB

wr REPRESENTATIVE

O(h MIT& R.LO

Attachment 4 (emphasis in original).

In response, counsel essentially argues that none of

the ads require a disclaimer as they fail to advocate the

candidate's election or even make any reference to any election

or candidacy. Counsel contends that the ads simply extend

the "congratulations or greeting' of Representative Lovey.



Attachment 1, at 3. Counsel also notes that the candidate

paid for all three communications from her personal funds.

The Act provides that whenever any person makes an

expenditure for the purpose of financing any communication

expressly advocating the election or defeat of any candidate,

or soliciting contributions, such communication if paid for and

authorized by the candidate or an authorized political committee

of the candidate shall clearly state that the communication was

paid for by the candidate's authorized political committee.

0t See 2 U.s.c. S 441d(a)(1). As noted, the candidate did pay

O for the communications at issue. Because the communications

'0 did not serve to solicit any contributions for the campaign, a

('4
disclaimer would be required only if they expressly advocated

C4
Representative Lovey's election or defeat. To be 'express

~advocacy' under the Act, speech must, 'when read as a whole and

wr with limited reference to external events, be susceptible of no

C other reasonable interpretation but an exhortation to vote for

wr or against a specific candidate.' FEC v. Furgatch, 807 F.2d

857, 864 (9th Cir.), cert. denied, 484 U.S. 850 (1987).

There is no question that the communications clearly

identify the candidate as all three refer to Representative

Lowey by name and two of the three contain a likeness of the

candidate. See 2 U.S.c. s 431(18). However, it does not appear

that the ads appearing in the Whitestone Times or the Italian

City Club Journal expressly advocate the candidate's election.

The ads do not contain any reference to the upcoming election or

the campaign, nor do they exhort the reader to take any kind of
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action, much less action in support of the candidate. Kn £ehct,
for both ads there appears to be a legitimate alternative reason
for their inclusion in the publications. These ads appear be

either congratulatory or salutatory announcements, consistent

with activities associated with any officeholder.

Unlike the above ads, th. caption in the first ad,

appearing in the Bronx Times Reporter, includes what subsequent

campaign communications suggest was the candidate's campaign

slogan ('The Commitment to Fight for Change...the Energy to get
0 Results'). See Discussion of Committee communication, infra
0% at 10. While also couched in congratulatory language, the

inclusion of the campaign slogan at a time when the candidate
Cq announced her candidacy -- when the phrase may have becamecO.
mr) recognised by voters and associated vith Ks. Lovey's candidacy
rO -- raises a question as to the ad's intended message. Zn the
r pest the Commission has considered the combination of content

C and timing in determining a communication's message. Zn A.O.
wr 1992-23 the Commission, in holding that ads appearing in close

o proximity to the election that satirised the record of a

candidate constituted "express advocacy,' placed a clear

emphasis on the timing of the communications. Although

no specific words of exhortation were present in the

communications, the Commission reasoned that the communications,

critique of the candidate just prior to the election

demonstrated an intent to advocate the defeat of the candidate.

The present ad appeared in August, two months prior to the

general election and at the beginning of the political season in



Mew York Stt, when the public's attention and fOeo a#RW:t

turn on the race (the Primary date was September 15, % 0), 5W

ad not only clearly promotes Ms. Lowey by including whet ppeaers

to be the campaign's slogan, but does so concurrently with the

beginning of the campaign and election season. Either factor

alone may not suffice to render the piece "express advocacy,'

but when the content and timing are viewed together, as they

must be, they suggest that the ad served to promote the

candidate' s election.

NAccordingly, although the timing of the Whitestone ?lsms

0% and Italian City Club Journal distribution may have engendered

'IC) some ancillary electoral benefit, such benefit was incidental

to the ads" alternative purpose where no electoral mess
Cl

appeared in the text. However, the inclusion of what my

~~prove to be the candidate's campaign slogan in the S~rt ?itms

r Regorter ad distinguishes this ad and raises a quee4tIss

C regarding its intended message. Because an investigation into

2. Counsel also cites HUH 3376 (Studds for Congress) in
support of his argument. Counsel specifically contends that
the Commission in that matter "found no reason to believe a
violation had occurred" where a communication considerably
similar to the three present ads failed to provide a disclaimer.
Attachment 1, at 3. In fact, although the communication in that
matter was similar to the Whitestone Times and Italian City Club
Journal ads, the Commission was divided on the question of
whether under the facts then present the communication contained
express advocacy. For this reason, counsel's representation is
not accurate. Moreover, the Studds ad is distinguishable from
the Bronx Times Reporter ad in that the caption appearing in the
studds ad ("Caring, Fighting, Winning") was not associated
solely with the campaign, but rather was used also during a
non-election year by the incumbent candidate as an officeholder.
Presently, there is no indication that the slogan appearing in
the Bronx Times Reporter ad was associated with anything other
than the campaign.
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-J :the us. of the cited language may shed light on the

*.. communications message, the Office of the General Counmel

~recommends that the Commission find reason to believe

Nita N. Lovey violated 2 U.S.C. S 441d(a), as concerns this

communication. Moreover, because this Office concludes that

the Whitestone Times and Italian City Club Journal ads do not

contain 'express advocacy' and therefore do not require any

disclaimr, this Office recommends that the Commission find no

reason to believe Ms. Lowey violated 2 U.S.C. S 441d(a), as

~concerns these two communications.

O0 All contributions from a candidate, including in-kind

) contributions, must be reported by the candidate's campaign

committees. See 2 U.S.C. S 434(b)(2)(B); 11 C.F.u.
Cl

S 104.3(a)(3)(ii). Because the Committee failed to report the
If)

candidate's costs for the Bronx Times Reporter ad as an in-hind

wr contribution, the Office of the General Counsel also reomd

~that the Commission find reason to believe Nita Lovey for

Wr Congress and Aaron Kidelman, as treasurer, violated 2 U.S.C.

0% S 434(b)(2)(B).

2. Committee Communication

Complainant additionally alleges that the Committee

violated Section 441d by failing to include disclaimers with

mailed invitations for Representative Lowey's candidacy

announcement events. The invitation was mailed in an envelope

containing a picture of the candidate, to the right of vhich

appears the caption 'NITA LANKEY' - 'U.S. RZPRRSENTATIVZ' _ 'The

Commitment to Fight for Change .... The Energy to Get Results.'



: Attachment 5, at 1 (emphasis in original). The encloeb4

ii / invitation paid for by the Committee consists of a on e

~communication reading:

Dear Friend:

Serving in Congress has given me an opportunity
to make a difference in people's lives. We have maede
considerable progress, but there is much more to be
done. Dramatic changes around the world pose important
challenges, but also present opportunities to address
a wide range of compelling needs facing our nation.

On August 24, I will be officially beginning my
campaign for election to the House of Representatives
from the new 18th Congressional District. It would mean

O a great deal to have you with us.

O Id., at 2. Below this language is a schedule of five

04 announcement events and below the schedule is a short

! i O4questionnaire addressing the recipient's support for the

~announcement day celebrations and the campaign. The

i questionnaire asks if the recipient will attend any of the

~announcement day celebrations and/or otherwise help with the

campaign. The questionnaire also asks if the recipient's name

O may be included on a list of the candidate's supporters.

Included with the letter is an envelope in which to return the

short questionnaire.

In response, counsel again argues that the communication

contains no express advocacy or solicitation of contributions.

Counsel continues that "[njowhere in the communication does [the

candidatel advocate her reelection" and that the candidate "is

simply informing recipients about her decision to run again for
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Cemgress and related events surrounding her anfovn ,jeo

Attachmnt 1, at 3.

As with the other communications, this Commnication

clearly identifies the candidate, containing a likeness of the

candidate and referring to her by name. Moreover, despite

counsel's contentions to the contrary, this announcement is

clearly related to Representative Lovey's congressional campaign

and serves no other purpose but to elicit support for the

candidate's electoral effort. Although couched in terms of an

0 invitation to the candidate's announcement events, the clear

~import of the communication is to encourage recipients to

r% support Representative Lowey's election. As noted by the court

in FU V. lhareatch, 607 V.2d 657, 662-63 (9th Cir. i9Rfl,

''express advocacy' is not strictly limited to coammliatios

~using certain key phrases' such as 'vote for' or 'defet,' but

Wr may be properly determined by 'considering speech as a whole.'

CThis communication invites recipients to support lepresentative

r Lowey's candidacy, the inherent purpose of which is to gain
O elected office. Soliciting support for Representative Lovey's

campaign cannot be reasonably viewed as separate from advocating

her election. Accordingly, because this communication expressly

advocates the election of Representative Lovey, therefore

requiring a disclaimer, this Office recommends that the

Commission find reason to believe Nita Lowey for Congress and

Aaron Kidelman, as treasurer, violated 2 U.S.c. S 441d(a).



Th. investigation in this sneter shtould prove brief.

5Ntis Office's inquiry will be limited to the slogans used I g
tecandidate, and the costs associated with the Bronx Tines)

m jeporter ad and the announcement day invitations.

III. RICONINNATIONS

1. rind reason to believe that Nita Lovey for Congres
and Aaron Sidelnan, as treasurer, violated 2 U.S.C.
ss 434(b)(2)(B) and 441d(a).

2. Find reason to believe that Rita Lowey for Congress and
Aaron lidelman as treasurer, violated 2 U.s.c.
5 434(a), but take no further actions as concerns this
violation.

3. Find reason to believe Representative Rita N. Lowy
Cviolated 2 U.S.C. S 44ld(a). in connection withth

r . Bronx Times Reporter ad.

j4. Find no reason to believe Representative Nita N, Lowe
violated 2 U.S.C. s 441d(a), in connection with the

(qWhitestone Times and i+tliamCity Club Journal ad.

tf) 5. Approve the attached Factual and Legal Analysis sad
~appropriate letter.

C'Lawrence N. Noble

General Counsel

_ _ _ _ _ _ _ BY:

Date L

Assciae~ General Counsel

Attachments

1. Response
2. Bronx Times Reporter ad
3. Whitestone Times ad
4. Italian City Club Journal ad
5. Announcement Day Invitations
6. Factual and Legal Analysis



FEDERAL ELECTION COMMISSION
'ASNI%CTON D C 2O)4

m

FRlOn:

DATE:

SUlBJECT:

LAWRENCE N. NOBLE

GENERAL COUNSEL
MARJORIE W. ERROWS/BOUIEZ 3. RtOSSCP
coiuizssxON SEcRETARY

OCTOBER 14, 1993

NUR 3616 - FIRST GEA C XmJNSL'S 3Igq]T
DATED OCTOBElR 6, 1993.

Th, above-captioned document yas circulated to the
Cmotion on Thursday, October 7, 1993 at 11:0

"-Obection(s) have been received from the

Clssioner(s) as indicated by
Commissioner Aikens

Commissioner Elliott

Commissioner McDonald

Comisioner NcGarry

Commissioner Potter

Commissioner Thomas

This matter will be placed

fOr Tuesday, October 19, 1993

the same (as) otheed blers

xx

x]x

on the meeting agenda

Please notify us who will represent your Division before
the Commission on this matter.

tV)
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in the Mtter of)
) mNU 6

Mptesolntative Mite N. Loveyu )
Nita Lowey for Congress and Aaron )

Kidelman, as treasurer )

CERTI FICATION

I, MrJorie W. Emons, recording secretary of the

~Federal Election Commission executive session on

~October 19. 1993. do hereby certify that the Comission

~took the following atitons in MUR 3616:

C4
1.fot Coates

to) and Aatoa Lidelman, as teamasrer,
violated 2 U.S.C. 434(b)(2)(S).
Cs€omiiewrs JLkens1 3IJtt, MoDa 1d,
3c-rry, ?otter,* and Ybe sated

~affirmatively for the decision.

(: 2. Decided bya vote of 4-2 to find reason
to eievetat Via L y for Congres
and Aaron Kidelman, as treasurer,
violated 2 U.s.c. S 442d(a).

Comissioners Elliott, Mc~onald, Mc~rry,
and Thomas voted affirmatively for the
decision; Commissioners Aikens and ?otter
dissented.

( continued )



I

r

O tibitjon for RtUt 3414

3. Decided by a vote of 6-0 to find reason
to beleve that Nits Lovey for Congress
and Aaron lidelman, as treasurer,
violated 2 u.s.c. S 434(a), but take no
further actions as concerns this violation.

Commissioners Aikens, Elliott, McDonald.
NcGarry, Potter, and Thomas voted
affirmatively for the decision.

Cr

4. Failed on a vote of 3-3 to pass a motion
r to find reason' to believe Nepresentative

Nita Rt. Lovey violated 2 U.S.C. S 441d(a)
C 8 in connection with the Sronz Times
aS neorter ad.

Coumissioors Mcl~onald, EcOarry, and !h0as
~voted affirmatively for the motions

Cmi~sslomers Likens. 3lliott, and ?ttr
r dissented.

5. Decided by a vote of 6-0 to find no reason
o). to believe Representative Ntita Nt. Lovey

violated 2 U.S.C. S 441d(a) in connection
with the Whitestone Times and Italien
City Club Journal ads.

Commissioners Aikens, Elliott, McDonald,
McGarry, Potter, and Thomas voted
affirmatively for the decision.

( continued )

i 
'
,i/: ! i

:



ftederal Election Commission *Certification for RUE 3616
October 19, 1993

6. .Decided by a vote of 6-0 to direct the
Office of General Counsel to circulate
an appropriate Factual and Legal Analysis
and an appropriate letter for Commisgion
approval on a tally vote basis.

Commissioners Aikens, Elliott, McDonald,
Rc~arry, ?otter, and Thomas voted
affirmatively for the decision.

Attest:

Sbcretary of ttm ion

I

tO
D

Son



FEDERAL ELECTION COMMISSION "It ok

TO: The Commission

FROMl: Lawrence Nt. Noble
General Counsel,,

DY: Lois G. Lerner '/

Associate General Counsel
O Subject: NUR 3616 (Rita Lovey for Congress, et al.)'0 Re-vote of Reason to Selieve Findtigs and
~Approval of Factual and Legal Analysis

r The First General Counsel's Report in this sttr was04 originailly before the.Commioma t th Oter 29, 1 13.

t w : - m " . At t e te he Co. m :liwi. mle . t s e so tobelieve -Eerminations. (Attached is a oopy of th~e original
t S eason to Believe Certification. ) Sesmpu m aq....t coed notbe veached on whether thne m ..- bd,,k .

S instrce hs ftc oredraft the proposed Facual andC Lgal Anlysis consistent with the Comisseion's vote and tor reci rculate the amended Factual and Legal-Analysis for a vote.
O. Because the ComnissiOn made its reaso n to beliewe findingsprior to reconstituting itself, cons~itent with the Commission's

November 9, 1993, decisions concerning complianc, with the
Court's opinion in NRA&, this Office recoinends that theCommission re-vote it its October 19, 1993, findings and
determinations regarding reason to believe.

Remaining for the Commission's decision will be approval of
a Factual and Legal Analysis. The Factual and Legal Analysis
proposed by this Office is appended to the General Counsel's
Report dated October 6, 1993. Additionally, pursuant to theCommission's direction, attached is a revised Factual and Legal
Ana lys is.

After



k. Comeission re-votes the relao to believe rec--ing_-_|ee.ths Office recoumends that the COinission approve thep~propriate ractual and Legal Analysis.

Because this matter is not easily disposed of via the usualtally vote procedure, this Office requests that the Comisionconsider it at the December 7, 1993 Rxecutive Session.

RU33DTXous

1. Find reason to believe that Nita Lovey for Congress andAaron Kidelman, as treasurer, violated 2 U.S.c.S 434(a), but take no further action as concerns this
violation.

2. Find reason to believe that Nita Lovey for Congressand Aaron Kidelman, as treasurer, violated 2 U.S.C.
r S 441d(a).
CD 3. Find reason to believe that Rita Lovey for Congressand Aaron Ridelman, as treasurer, violated 2 U.S.C.r% S 434(b)(2)(s).

C" 4. Find reason to believe Representative Nita n. LmmyJ violated 2 U.S.C. S 441d(a) in connection with the
Bronx Times Reporter ad.to

~5. Find no reason to believe Representative Nita K. Lmmyviolated 2 U.S.C. S 4414(a) in connection vith therWhitestone Times and Italian City Club Jourme ads.

C" 6. Approve the appropriate Factual and Legal Analysis and
r letter.

Attachments:

1 - Modified Factual and Legal Analysis per Commission
direction2Reason to Believe Certification dated October 19, 1993

Staff Assigned: Jose Rodriguez
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In the Netter of )

Itepresentative Rita N. Loweyp )
Vita Lovey for Congress and Aaron )

gidelman, as treasurer )

CERTI FICATION

I, Marjorie V. Emmons, recording secretary for the

Federal Election Commission executive session on

December 7, 1993, do hereby certify that the Commission

took the folloving actions in MUM 3616:
€C)

r 1. Decided by a vote of 5-0 to

Cq4
cqr a) Find reason to believe that Nits

Loveyr for Congress and Aaron
t Eidelan, as treasurer, violated

2 U.S.C. S 434(a), but take no
I)further action as concerns this

violation.

0: b) Find reason to believe that Vita
Lovey for Congress and Aaron

r Lidelman, as treasurer, violated
2 U.S.C.. S 441d(a).

0
c) Find reason to believe that Vita

Lowey for Congress and Aaron
E idelman, as treasurer, violated
2 U.S.C. S 434(b)(2)(B).

Commissioners Aikens, Elliott, McGarry,
Potter, and Thoaes voted affirmatively
for the decision; Commissioner McDonald
vas not present.

( continued )



2. railed in a vote of 2-3 to pass a motion
to find reason to believe Representatiwe
Nita M. Lowey violated 2 u.s.c. S 4414(a)
in connection with the Bronx Times
Reote d.

Commissioners McGarry and Thomas voted
affirmatively for the motion; Commissioners
Atikens, Elliott, and Potter dissented;
Commissioner McDonald was not present.

3 Decided by a vote of 5-0 to:

la) Find no reason to believe Repremeaetve

Mita N. Lowey violated 2 Ui.S.C. 9 4414(a)
Oiin connection with the ~~ 9~

t and Italian Cityf Club jouinaiVm.

b) Approve the appropriate Factual and

* ~Legal Analysis and appropriate ettas recommended in the General C0l's

C) memorandum subitted on Deemeber 1,
C 1993, subject to amendment as qe
r during the meeting discussion.

O%
Commissioners Aikens, Elliott, Nc rry, totter,
and Thomas voted affirmatively for the decision;
Commissioner McDonald was not present.

Attest:

Sretary of the Commission



TO5': The Comission

FWK: Lavrence 3. Noble
General Counsel

3Y: Lois G. Lerner P
. Associate General Counsel

. ;SUSJ34C'T: NU 3616
"o Representative Nitas It.sy~o

, lUpresea~ttve Lemy. ".- -

Close the tile in this matter as it pitm to
Representative Nitta 3t. Loe.

Staff Assigned: Jose N. Reatifies



In the Ratter of )
)Rempresentative Nits N. Lovey. ) NUlR 3626

CERTI FICATIOM

.- I, Marjorie N. amons, Secretary of the Federal Slection

-- Commission, do hereby certify that on December 16. 21f3. the
ii! r cmisitono decided by a vote of 4-0 to clese the file in this

i!L t so it pertains to Repreeeatti VaE . e a8
i:. reeie_- - .... the General Counsel's Ik__smi M s

(: affirstiwly for the decisions Cmsionemrs R.omGl anod

r Potter did not cast votes.

O At te t

Date
Serayof h outs

Received in the Secretariat: Non., Dec. 13, 1993 3:44 p.m.
Circulated to the Commission: Tues., Dec. 14, 1993 11:00 a..
Deadline for vote: Wled., Dec. 15, 1993 4:00 p.m.

b:Jr



;i~ ~ m F E. fLLECY'ION COMMISSION

" December 27, 1993

B. i.lly IS-hadler, 3sq.
P erkins Cole
607 rourteenth St., N.W.
Vashington, DC 20005-2011

RE: MUR 3616
Representative Nits N. Lowey
Nita Lowey for Congress and
Aaron Eidelman, as treasurer

c 4
Dear Ms. Schadler:

On September 23. 1992. the Federal Election Commission
r notified your clients, Representative Nita N4. Lovey, Nita Lovey

for CongSress8 an Aaron Zidelman, as treasurer, of a complaint

( :ceip--i~i .... ct o '19,1, as amended ('the Act"). A copy of the
@l1lint Ias foIverded to your clients at that time.

Open furthber review of the allegations contained in the
1"3 egiallt, sId isformstion supplied by you, the Commission, on
" " OG 't 1 * 9.: 1.993, fouId that there is reason to believe Nlits Lowey

fo CibgISI n aaroi Lidelman, as treasurer, violated 2 u.8.C.
II5 434(b)( )(S), 441d(a), and 434(a), provisions of the Act. The
ComieitoI, however, decided to take no further action as

r concerned the Section 434(a) violation. On the same date the

CoiOssion also found no reason to believe Representative Lovey
O violated 2 U.S.C. I 441d(a) in connection vith advertisements she

placed in the hitst.e imes and the Italian City Club Journal.

Prior to adoption of a Factual and Legal Analysis in
this matter, on October 22. 1993, the D.C. Circuit declared the
Commission unconstitutional on separation of powers grounds due to

the presence of the Clerk of the House of Representatives and the

Secretary of the Senate or their designees as meubers of the

Comission. FEC v. NRAt Political Victory Fund, No. 91-5360 (D.C.
Cir. Oct. 22, 1993). Since the decision was handed down, the

Comission has taken several actions to comply with the court's
decision. While the Commission petitions the Supreme Court for a
writ of certiorari, the Commission, consistent with that opinion.
has remedied any possible constitutional defect identified by the
Court of Appeals by reconstituting itself as a six member body

without the Clerk of the House and the Secretary of the Senate or

their designees. In addition, the Commission has adopted specific

procedures for revoting or ratifying decisions pertaining to open



* * .... ...
S. Sally Schadler Isq.

~enforcement matters.

i In this matter, on December 7, 1993, the Commission revoted
its prior findings of reason to believe. At the same time the
Commission also adopted a Factual and Legal Analysis, which formed
a basis for the Commission's findings and is attached for your
information. The Commission has also closed this matter as it
pertains to your client, Representative Lovey. However,
Representative Lowey remains a witness in the matter.

You may submit any factual or legal materials that you
believe are relevant to the Commission's consideration of this
matter. Please submit such materials to the General Counsel's
Office along with answers to the enclosed questions within 30 days
of receipt of this letter. Where appropriate, statements should
be submitted under oath. In the absence of additional
information, the Commission may find probable cause to believe
that a violation has occurred and proceed with conciliation.

__ If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.

N. S 111.18(d). Upon receipt of the request, the Ofr-ce of the
General Counsel will make recommendations to the Com~mission either

04 proposing an agreement in settlement of the matter or recommending
declining that pre-probable cause conciliation be pursued. 'lbs

04 Off ice of the General Counsel may recommend that pre-probable
tr) cause conciliation not be entered into at this time so that it may

complete its investigation of the matter. Further, the Commission
r will not entertain requests for pre-probable cause conciliation

after briefs on probable cause have been mailed to the respondent.

Requests for extensions of time will not be routinely
Cr granted. Requests must be made in writing at least five days
~prior to the due date of the response and specific good cause must

be demonstrated. In addition, the Office of the General Counsel
O. ordinarily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.S.C. SS 437g(a)(4)(B) and 437g(a)(12)(A) unless you notify the
Commission in writing that your clients wish the matter to be made
public. If you have any questions, please contact Jose N.
Rodriguez, the attorney assigned to this matter, at (202) 219-3690.

Sincerely,

Scott £. Thomas
Chairman

Enclosures
Ouestions - 2 sets
Factual & Legal Analysis
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) 13M 16

TO: Nita Lowey for Congress and
Aaron Zidelman, treasurer
c/o B. Holly Schadler, Bsq.

Perkins Cole
607 Fourteenth St., K.W.
Washington, DC 20005-2011

" In furtherance of its investigation in the above-captioned

matter, the Federal Election Commission hereby requests that you

submit answers in writing and under oath to the questiosts set

forth below within 30 days of yost reeiJpt of thisj reqt. Is

t addition, the Commission hereby reqet that you produice the

: l*) documents specified below, in their eatitty, for lupetiOma nd

9' c opying at the Office of the General V 1,fdea l. ectios

~Commission, Room 659, 999 3 Street, 3hW., 11ashinstom, D.C.

20463. on or before the same deadline, and continue to produce
(cb

those documents each day thereafter as say be necessary for

counsel for the Commission to complete their examination and

reproduction of those documents. Clear and legible copies or

duplicates of the documents which, where applicable, show both

sides of the documents may be submitted in lieu of the

production of the originals.



+ ~itta Lowey for Contgress and Aaron Uldelman, treasurer
~Page 2

In answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay, that is in
possession of, known by or otherwise available to you, including
documents and information appearing in your records.

Each answer is to be given separately and independently,
and unless specifically stated in the particular discovery
request, no answer shall be given solely by reference either to
another answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable

mr)+ of furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,

--- documentary or other input, and those who assisted in drafting
the interrogatory response.

F%
If you cannot answer the following interrogatories in full

04 after exercising due diligence to secure the full information to
04 do so, answer to the extent possible and indicate your imadility

to answer the remainder, stating whatever information or
mr) knowledge you have concerning the unanswered portion and

detailing what you did in attempting to secure the unknown
r') information.

"Should you claim a privilege with respect to any doeos,
~communications, or other items about which information is

requested by any of the following interrogatories and requests
wr for production of documents, describe such items in sufficient

detail to provide justification for the claim. lach claim of
0% privilege must specify in detail all the grounds on which it

rests.

Unless otherwise indicated, the discovery request shall
refer to the time period from August 1, 1992 to November 30,
1992.

The following interrogatories and requests for production
of documents are continuing in nature so as to require you to
file supplementary responses or amendments during the course of
this investigation if you obtain further or different
information prior to or during the pendency of this matter.
Include in any supplemental answers the date upon which and the
manner in which such further or different information came to
your attention.
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r the purpose of these discovery requests• iasl~udS the
instructions thereto, the terms listed below are defined as
follows:

uYoum shall mean the named respondent in this action to
whom these discovery requests are addressed, including all
officers, employees, agents or attorneys thereof.

"Persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document" shall mean the original and all non-identical
copies, including drafts, of all papers and records of every

0 type in your possession, custody, or control, or known by you to
exist. The term document includes, but is not limited to books,

__ letters, contracts, notes, diaries, log sheets, records of
telephone communications, transcripts, vouchers, accotingst

r% statements, ledgers, checks, money orders or other coe al
paper, telegrams, telexes, pamphlets, circulars, leaflt•

C reports, memoranda, correspondence, surveys, tabularm, audio
and video recordings, drawings, photographs, gra n •

~diagrams, lists, computer print-outs, and all ot g witimys, and
~other data compilations from which information can .be obtained.

"Identify" with respect to a douet shall mean state the
nature or type of document (e.g., letter, me8morasi) the date,

r if any, appearing thereon, the date on which the+ deuet was
. prepared, the title of the document, the general subject matter

of the document, the location of the document, the number of
~pages comprising the document.

O. "!dentify" with respect to a prson shall mean state the
full name, the most recent business and residence addresses and
the telephone numbers, the present occupation or position of
such person, the nature of the connection or association that
person has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and request for the production of documents any
documents and materials which may otherwise be construed to be
out of their scope.



1. With respect to the announcement day events smilin
referenced in the accompanying Factual and Legal * 2ysist

a. State the total number of letters mailed and the dates of
the ma ilIing.

b. To whom were the letters mailed? If sent to names on a
mailing list, identify the list by its name and owner.

c. :Identify the persons/vendors which produced and
distributed the mailing.

d. State the cost for the mailingg identify separately the
amount paid for the mailing's production, publication and
distribution (including mailing list rentals and postage
costs ).

e. Produce copies of checks (front and back), invoices, or
any other documents relating to the costs ador payment
of costs for the mailing.

2. Indicate whethter you conducted any other iallaga eoatJng
Mita Lovey, s 1992 candidacy announcement. If Is, Iprodkce
copies of each mailing and its attachments.

3. Was the phrase "The Comitment to right fog S .h . .
The 3nergy to Get Results= used by 3epresoa deatam w'S
1992 canmign advertising? If so was the Igt ed by
the candidate in any prior election or othervise aesocied
with the candidate prior to the 1992 election.



Rul the Netter of )
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FOR PROUCICE OF DOCnMS

TO: Representative Nita N. Loey
c/o B. Holly Schadler, Esq.

Perkins Coie
607 Fourteenth St., N.W.
Washington, DC 20005-2011

eO In furtherance of its investigation in th. above-captioned

. matter, the Federal Election Comeission hereby requests that you

r submit answers in writing and under oath to the questions set

€ forth below within 30 days of your receipt of this8 request. In

Cq addition, the Commission hereby requests that e pede h

tS0 documents specified below, in their entirety, foe petion and

espying at the Office of the Gemetl Coemeel. PU e Election

Comission, Room 659, 999 3 8treet, W.w., Wgashiragts D.C.

r 20463, on or before the same deadline, and contimue to produce

o. those documents each day thereafter as may be necessary for

counsel for the Conmission to complete their examination and

reproduction of those documents. Clear and legible copies or

duplicates of the documents which, where applicable, show both

sides of the documents may be submitted in lieu of the

production of the originals.



i: I  : 0rogaor~ N Document Requests to
ea~entative Nita N. Lowey

In answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay, that is in
possession of , known by or otherwise available to you, including
documents and information appearing in your records.

Each answer is to be given separately and independently,
and unless specifically stated in the particular discovery
request, no answer shall be given solely by reference either to
another answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable
of furnishing testimony concerning the response given, denoting

0 separately those individuals who provided informational,
~documentary or other input, and those who assisted in drafting
i -- the interrogatory response.

J ' . .- If you cannot answer the following interrogatories in full

ca~ after exercising due diligence to secure the full informtios to
do so, answer to the extent possible and indicate your it~blity

(4 t O answer the remainder, stating whatever information or
knovledge you have concerning the unanswered portion and

r detailing what you did in attempting to secure the unknown
! t information.

r Should you claim a privilege with respect to any documents,
colmunications, or other items about which information is

C" requested by any of the following interrogatories and requests
for production of documents, describe such items in sufficient

r detail to provide justification for the claim. Each claim of
O0 privilege must specify in detail all the grounds on which it

rests.
Unless otherwise indicated, the discovery request shall

refer to the time period from August 1, 1992 to November 30,
1992.

The following interrogatories and requests for production
of documents are continuing in nature so as to require you to
file supplementary responses or amendments during the course of
this investigation if you obtain further or different
information prior to or during the pendency of this matter.
Include in any supplemental answers the date upon which and the
manner in which such further or different information came to
your attention.



P aii e 3 ..

For the purpose of these discovery requests, includ'Jig the
instructions thereto, the tern listed belov are defined as
freloevs

"You" shall mean the named witness in this action to whome
these discovery requests are addressed.

=Persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document" shall mean the original and all non-identical
copies, including drafts, of all papers and records of every

exist. The term document includes, but is not limited tobos,0 letters, contracts, notes, diaries, log sheets, records of
Cq telephone commtunications, transcripts, vouchers, acouttne

statements, ledgers, checks, money orders or other ecral
! .. paper, telegrams, telexes, pamphlets, circulars, leafets,

reports, memoranda, correspondence, surveys, tabulatiems : audioC4 and video recordings, drawings, photographs, graphs, chrb,diagrams, lists, coputer print-outs, and all Otber wV tt1li dCq other data compilations from which information can be ebtbed
If) "Identify" with respect to a document shall mean e the
gi)nature or type of docaent (e. g., letter, mmoranum) ,* 4t ,

r prepared, the title of the document, the geaeral bs Wof the document, the location of the document, the ane *fC pages comprising the document.

r "Identify" with respect to a prson shall mean stae the
co. full name, the most recent business and residence addrenleso and

the telephone numbers, the present occupation or position of
such person, the nature of the connection or associatio that
person has to any party in this proceeding. If the prson to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

'And" as well as "or' shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and request for the production of documents any
documents and materials which may otherwise be construed to be
out of their scope.



1, With respect tO the advertisest ( .edo) you paid for which
ran in the Iroaz Tle Ranorter during August 1992:

a. Provide each of the dates that the ad appeared in the
BrnxTiaes eprter.

b. State the cost for the ad; identity separately the
amount paid for the ad's production, publication and
distribution.

c. Produce copies of checks (front and back), invoices, or
any other documents relating to the costs aned/or payment
of costs for the ad.

-- d. Indicate whether you placed the ad in any additional
04 newspaper, newsletter, or other publication. f s,

identify each publication.

(4 2. Indicate whether you placed any other ads making Imtion of
you or your 199 campaipa. If so, identify wher* oko adI was published nd produce a copy of each ad.

7 3. Was the phrase !bhe Coitient to Fight for Change . .. ,- . The Ine rgy to Get 3eeults" used by your 1993 ea~paign
advertising? If s., was the phrase used by yo Is any priorelection or otherwise associated with you prior to the 1993

C) election.



FAciuAL AND L3GAL, ANALYSIS

R3SPONDINIS: Representative Nite N. Lowey NUR:s 3616
Kits Lowey for Congress and
Aaron gidelman, as treasurer

I. GENRATIOM OF RAYTRE

This matter arises from a complaint fied with the Federal

3lection Commission ('Coinission) by Sandra N. Nonterfo alleging

that Nita Lovey for Congress and Aaron Kidelmen, as treasurer,

("Committee") failed to timely file a 12 day pre-primary

election report for the 1992 election. The couplaint also

alleges that Representative Nits N. Lovey end the committee

failed to include appropriate disclaimers en certain

communications. Representative Lowey was a candidate for the

U.S. Douse of Represettives from Ne York's 16th district.

Representative Lovey ran unopposed in the primary election end

won the general election with 55% of the vote.

A response from counsel for Respondents haes been received.

I I. FACTUAL AND L3GAL ANALYSI S

A. Untimely Reporting

The Act provides that the treasurer of a principal campaign

committee of a candidate for the House of Representatives must

file, in a year when there is a regularly held election in which

the candidate is seeking election, or nomination for election, a

pre-primary report. Se_e 2 U.S.c. S 434(a)(2)(A)(i). Such



i report shll be filed no later than the 12tht day betoce

'i ! primary election. See id.

., " Complainant alleges that the Committee violated 2 U/.S.C.

• S 434(a) by tailing to tile a 1992 12 day pre-primary election

report by its due date of September 3, 1992. The Commission's

disclosure indices confirm that the Committee did not file its

1992 pre-primary report for Rev York's September 15th primary

until September 11, 1992. liowever, the Committee in response

argues that its failure to timely tile the report resulted from

I-2 its reliance on the Commission's initial representation that,

Fr, because the candidate was running unopposed in the primary

r . election and therefore not appearing on the ballot, it was not

! ('4 required to file a pro-primry report.
:*O!Counsel relates that upon notice of the pro-prismr filing

tf) requi resent the Commttee contacted the Commi scion' s Zaemtion

r Division to "determine if this report was indeed due in )A5 of

! i the fact that ilta Lovey's name would not appear on the

' 8"September 153Iev York primary ballot." response at 1. Carael

o continues that the CommiLttee was informed that because the

candidate vas not appearing on the ballot, the Committee was not

required to file the report. Counsel notes that a similar

inquiry to the Commission in July of 1992 produced the same

advice. It is further related that in response to several press

inquiries concerning the filing of the report, the Committee

additionally tvice contacted the Commission's Reports Atnalysis

Division ('lAD') and was again informed that the Committee was

not required to file the pro-primary report. Counsel lastly



• , otes that the. Committee promptly filed the report ups.

subsequent notice from the Comission that a report vms is feet

. required.

It is initially clear that Respondents may not raise t:heir

reliance on informal information obtained from Commission

personnel as a defense to a violation of the Act. Se.e 3 U.s.c.

S 437fb. Moreover, presently there appears to be some

disagreement as to the actual advice provided the Committee.

SAD confirms that they were contacted by the Committee

concerning the filing requirement. Available information,

o however, establishes that although it was initially unclear

N r whether the candidate was to appear on the primary election
('4 t ballot, once having determined that the candidate yes in fact

el appearing on the ballot, R&D informed the Comittee tie theJy

were required to tile a pre-primry report. DAD else indformed

i , the Committee that even if not on the ballot they v24d be

• required to file the report if Representative Lowey had
r triggered candidate status for the election (i.e., if the

oh Committee raised in excess of $5,000 for the election).

Furthermore, the Commission's Information Division notes that

consistent with SAD's approach their normal course is to advise

those Committees whose candidate does not appear on the ballot

that if funds in excess of $5,000 were raised for the election a

report must be filed. Consequently, there is some question as

to the actual advice relied on by Respondents.

The substance of the conversation between the Committee and

the Commission, however, is immaterial because the candidate was



in fact on the primry ballot. Although ceoate eoateuitbd at

the candidate ewas unopposed for the [primary election| an

therefore, under Rev York State law, her name did not apqpear on

the primary ballot," the State Board of 3lections for the State

of Nev York confirms that the candidate did appear on the

ballot. Response at 1-2. Therefore, the Committee was required

to file a pre-primary report.

Accordingly, there is reason to believe the Vita Lovey for

Congress and Aaron Lidelman, as treasurer, violated 2 u.s.c.

tO S 434(a). However, the Commission has decided to take no

04 further action as concerns this violation.

N. 3. Disclaimr:

£4 The complaint also alleges that both the candidate and

_.€ the Coittee tailed to provide disclaimers for conmicatioas

tO distributed by them. These allegations concern thre

coinunications paid for and distributed by the cldte: s the

first appears to be an electioneering piece, while the other

~two are best described as congratulatory or salutatory

o. announcements. The allegations also involve a communication

paid for and distributed by the Committee which serves as an

invitation to Ms. Lowey's candidacy announcement events.

1. Candidate Communications

Complainant alleges that the candidate failed to provide

disclaimers for two communications placed in local newspapers

and one commtunication placed in a club newsletter. The first of

these communications was placed in an August 1992 issue of the

Bronx Times Reporter and includes a picture of Respondent, above



-.5-

i vltich appears the eaption 'Repeentatiwe Rita K. LeVeye

=~Joins the Peopl, of Throgys Reck in Celebrating 3S@0ar Yo!f

Progress." Selow the picture appears the captios "1A 8tI

zAIatumsuzv' - 'The Commitent to Fight for Change... the Blt~vy

to get Results." (emphasis in original).

A separate piece vas placed in the September 7, 1992,

edition of the Whitestone Times. This communication also

includes a picture of the candidate, to the right of vhich

appears the caption 'I salute the working men and wemen of

America!" Below the picture appears the caption 'Best Wishesg"

04 - 'U.S. Representative Nita N. LOvey' - 'Labor Day 1992."

r A similar piece appeared in the September 1992 edition of

Ci Italian CiLty Club Journal. This ad did not contain a picture of

Cq Respondent, consisting of only the following teat:

) CORIGRATUL&?IOKS AND
535? WISU3S

TO JOURROAN

~AND ALL Y FtRMDI AT

0. ITALIAN CITY CWUB

R3PR3STATIVR

ITA Nl. LOIMKY

( emphasis in original).

In response, counsel essentially argues that none of the

ads require a disclaimer as they fail to advocate the

candidate's election or even make any reference to any election

or candidacy. Counsel contends that the ads simply extend



*- the €osqratulations or greeting* of IRsptrsentattvL owy.

!: Deepons. at 3. Counsel also notes that tho candidate

~paid for all three comminications from her personal funds.

The Act provides that whenever any person makes an

expenditure for th. purpose of financing any communication

expressly advocating the election or defeat of any candidate,

or soliciting contributions, such communication if paid for and

authorized by the candidate or an authorized political committee

of the candidate shall clearly state that the communication was

paid for by the candidate's authorized political committee.

( i s.ee 2 u.s.c. s 441d(a)(l). As noted, the candidate did pay

r% for the communications at issue. Secause the Communications

ca did not serve to solicit any contributions for the campaign, a

Cq disclaimer would be required only if they expressly advocated

st) Representative Lowey's election or defeat. To be 'express

i advocacy' under the Act, speech must, 'when read as a whole and

with limited reference to external events, be suseeptible of no

r other reasonable interpretation but an exhortation to vote for

O or against a specific candidate.' FIC v. Fureatch, 807 F.2d

857, 864 (9th Cir.), cert. denied, 484 U.S. 650 (1987).

There is no question that the communications clearly

identify the candidate as all three refer to Representative

Lovey by name and two of the three contain a likeness of the

candidate. See 2 U.S.C. S 431(18). However, it does not appear

that the ads appearing in the Whitestone Times or the Italian

City Club Journal expressly advocate the candidate's election.

The ads do not contain any reference to the upcoming election or



! a " aempa~ign, nor do they exhort the reader to take 0,17 kiad 0f

i action, much less action in supqport of the candidate. Kn feet,

!i for both ads there appears to be a legitimate alternative reason

,,for their inclusion in the publications. These ads appear be

either congratulatory or salutatory announcements, consistent

with activities associated with any officeholder.

Accordingly, although the timing of the Whitestone limes

and Italian City Club Journal distribution may have engendered

some ancillary electoral benefit, such benefit vas incidental

to the ads' alternative purpose where no electoral message

1 04 appeared in the text. Because the Whitestone Times and Italian

:r',,,. city Club Journal ads do not contain 'express advocacy' and

(4 O therefore do not require any disclaimer, there is no reason to
i!: I I ' believe Uts. Lowey violated 2 U.S.C. S 441d(a), as concerns thoe

i ti two communications.

i! * Unlike the above ads, the caption in the first ad.,

~appearing in the Bronx Times Reporter, includes what subsequent

• rcampaign communications suggest was the candidate's camagn

O slogan ('The Commitment to right for Change...the Inergy to get

Results'). Se__e Discussion of Committee communication below.

While also couched in congratulatory language, the inclusion of

the campaign slogan at a time when the candidate announced her

candidacy -- when the phrase may have become recognized by

voters and associated with Rs. Lovey's candidacy -- indicates

that this ad was made for the purpose of influencing the

candidate's election. See 2 U.S.C. S 431(8) (definition of a

contribution). All contributions from a candidate, including



!i/campaign committee. See 2 U.S.C. t-4)4(b(*J|(a)1 i C.?.a.

S 104.3(a)(3)(ii). Secause them mttee failbi to report the

!_candidate's costs for the Sron This, £.wtrd as an in-kind

contribution, there is reason to believe Kita Lovey for Congress

and Aaron lidelman, as treasurer, violated 2 U.s.c.

S 434(b) (2)(S).2

2. Commdttee Comication

Complainant additionally alleges that the Committee

violated Section 44ld by failing to include disclaimers vith
O%

04 mailed invitations for Representative Lovoy,'sP candidacy

• ,I announcement events. The invitation vas mailed in an envelope
Cqcontaining a picture of th candidatee, to the right oft which

i 1 appears the caption WIrl & Sr - '1.5. E~ili "-

ii tt Commitment to tight for .6ng....Ike LncWt @et Results.'

.r : (emphasis in original). The eotlmd itatiom paid for byte

Committee consists of a one page ooiunicattio reding:

Dear Friend:

Serving in Congress has giemea potny
to make a difference in p o's lives. We hare mad.
considerable progress, but there is much more to be
done. Dramatic changes around the vorld pose important
challenges, but also present opportunities to address
a wide range of complling needs facing our nation.

On August 24, I will be officially beginning my
campaign for election to the House of Representatives
from the nev 18th Congressional District. It would mean
a great deal to have you with us.

1. The Commission was unable to agree on whether the ad
appearing in the Bronx Times Reporter required a disclaimer
under the Act.



,. IM lv his language is a schedule of fite ann~cm,* m

: e below the schedule is a short questionnaire addz giL be

' reelpient' a support for the announcement day celebratios and

the mpaq~ign. The questionnaire asks if the recipient will

attend any of the announcement day celebrations and/or otherwise

help with the campaign. The questionnaire also asks if the

recipient's name may be included on a list of the candidate's

supporters. Included with the letter is an envelope in which to

return the short questionnaire.

In response, counsel again argues that the communication
0

contains no express advocacy or solicitation of contributions.

r Counsel continues that '[niowbere in the communication does I the

C candidate I advocate her reelection' and that the candidate =is

• simply informing recipients about her decision to run agetim for

U' Congress and related events surrounding her announcement.'

3,ponse at 3.

Ats noted by the court in PlC V. Furgatch, 607 1.2d 657,

862-63 (9th Cir. 1967), "'express advocacy' is not strictly

O. limited to communications using certain key phrases' such as

'vote for' or 'defeat,' but may be properly determined by

'considering speech as a whole.' This communication first

clearly identifies the candidate, containing a likeness of the

candidate and referring to her by name. Second, the invitation

contains a clear reference to election-related activity when it

says 'I will be officially beginning my campaign for election.'

Aned third, it exhorts the reader to take action by stating 'It

would mean a great deal to have you with us.' Accordingly,



.*V 1E of a 1ecly -i * ti " ....h .. .. ..~ "t ....... '

appred on the oanmicatloa. there is reaso to befll@ vita
Lowy for Congress and Aaron 3idelman, as treasurer° violated

2 U.S.C. S 441d(a).

C'

ID)
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607 Fouur~wm $nsuT, N.W. * WrmmoR, D.C. 2SWS-2r11
(202) 62S4600 * FACIMILt (202) 434-10

JammLry 5, l9)14

Jose RodriguezOffice of the General Counsel
Federal Election Cmision
999 E Storet, W..
Washingjton, D.C. 20463

Ret MUR 3626 - R-e-_--attiv. Mite U. ioinyMite Lee fez conress and
harm 3Ie~olmt as ...... --

Dear Htr. Rtodr'iguez:

This is to request an extensiont of time of 2@05) to
interrogatories and reyasst for proof-ti--*f 4o " .

Doly Se*adler, the prinipa ettees n m i-s
out of the offitce on atenit leave tu1 tl m

the case, we vmid like hew to pW'tipet. in pi;reton
of the repons., We also need t edilteal -tO e ala
the information and -ma--rial. r- e ... -n mo -
iterogtories and requests for -s--nm-ts.

With an extnson of 20O days, the respmme umd be due
on Febur 1, 1994.

:If you have any questons, please do not hesitate o
contact me (202/434-1622).

Counsel to iRespondentsj

(1 1874-OOO01 DAHOOS0.0241

:.% !( !k. BF[Ic'! * H&i ',I%. * L ) A%(,rLF%* P4)I1IT4 ) SF.ATTLF S POKANE TAlPE•I. SHIIGToN. D.C.
.%IISTFt.I(] ALLIA%(CF. RI'sruI & Dt'MOU LIN,.VANCOI 'UI. B.C.

C"



. ::F I* 4!EtLECTION COMMISSION

:. JANUARY 7, 1994,

:! ' " :ktns Cole
" @07 FLurtee~nth Street, N.W.

wi*Iron, D.C. 200os-2011

RE: MUR 3616
Representative Nita N. Lowey
Nita Lovey for Congress and
Aaron Kidelman, as Treasurer

Dear Ms. Corley:

L- This Is In response to your letter dated January 5,
ii 1004, whlch we received that day requesting an extension of

20 days to respn to the Commission's finding of reason to
!N bIIZm, interrogatories and requests for production of

Goaets. After consIdering th. circumstances presened InC4*O .r,s 1ett r, th Office of the General Counsel has granted
K!! ....... . deeteonlon. Accordingly, your repneIs due

. bp the clOee *of bilness on February 1, 1994.

*. ZU .yo have any questions, please contact me at 4202)

, wr ,.sincerely,

O Attorney



Kr.* Jose Rodrigues
Federal Electon Camission
Off ice of General Counsel
999 3 Street: NV
6th Floor
Washington, DC 20463

ite: IW 2616

r Dear Kr. Rodriguez:

lEncloed please find th original "--pos.e...
Interrogatories and Rous for Proaotion of D--o....

N,. suheitted by the nRita 1y fa Congrssm i-- a ebi-
Reresnaive Vita N. Imy . A copy wea Geliwm by

O certified mail cm Vermt 1. IP4o

~~If you hav any q_-s-_lm-s, plos.. Go se hsltIat41 ito
in contact the unieraigmsi.

3. Dolly adlat

for Congr~es -_m--t-tee

BHS :dua

Enclosure

!i 1847,,OO/Ll1F..01}

.4% \Hi' )R a(,f a, I.I.EVI' HON(, KO%( * Lo AN(.F.LF. * POEThAO' " SEA!I-TLF . SPO KANE? * TAIPEI * WASHINGTON, D.C.

SThATiEIC ALLUA. cE RU'snEL & DIrMoVLIN. VANCOUrVEr. B.C.

C
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Mr.* Jose Rodriguez .'
Off ice of the General Counsel -
Federal Election Cmission
999 3 Street, MW ..Washington, DC 20443'

Re: MU $626

Dear Mr. Rodriguez-

Enclosed you vili find response to the Zaterrogtorie
tO and Request for Proiswtion of Docmuats ouiuttd b7 Aarn
t lelman, Treasutre- of the Rita Lwe for Coog...s ,tt--,

and Representative ita Lovey. This letter / s
r aditonlinfomtioma rrdin th

CO4 candiacy ann,_i------_t e .ts

&ttachment A is the oesle ec made pi51 te qlnevspaper in f~ull pein foth.m ad- rold flsde S of the C
~Report dis~long3 this pemlst.

0' In light of the fact that the amespaga paid for the
advertisement there wa no in-kind omitlion frr
Representative Lmy . Moreoe becaus the Camittee did not
fail to report an in-kind contribution, there was elearly no
violation of 2 U.S.C. S 434(b) (2) (3).

2. Invitations to Canddacv Anlnouno---nt Eve-t *.m 5h
Commssion also found reason to believe that Respondents
failed to include disclaimers vith invitations to the
Comittee' a candidacy a--nou-cemet eventa. While the
Comittee's general practice is to include a disclaimer on all
campaign materials, even those that do not solicit
contributions or expressly advocate the reelection of
Representative Love, the disclaimer was mistakenly left of f
some of the announcement invitations. This oversight vas due

1111147.,00011DA907.056]
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Mr. Jose Rodriguez
Feray1. 1994
Page 2

to the printer's error. Moreover, as soon as the capagn
staff discovered the error, it yarn immediately corrce.

Shortly after Efficiency Printing Co. printed the
invitations, campaign volunteers began preparing them for
distribution. Upon discovering that an error had been made in
printing the invitations, campaign staff immediately suspended
distribution until a correction could be made. Efficienc
Printing Co. was alerted that the disclaimer was left off the
mailing. Mr. Paul Franzese, Executive Vice-President of
Efficiency Printing, immediately offered to reprint the
announcement at no charge to the campaign, acknowledging that
the company had made the error in failing to print the

) disclaimer. See Attachment B - facsimile from Mr. Fransese
dated August 10, 1992; Attachment C - affidavit from

~Mr.* Franzese.

NbOperating under tremendous time pressure to distribuate
the announcements, the Committee chose to stamp each

~invitation with the disclaimer rather than having the
~invitation reprinted. A copy of the stamp ePaid for &

Authorized by Nit Lowey for Congress* used for thist ps
t is enclosed as Attachment D. Campaign workers stamped the

reuaininq invitations prior to distribution.

The Cmittee was not responsible for the printer'sroversight and made every effort to address the printe'serr
~upon discovering that the disclaimer did not appear on the

original printed invitation. On the basis of these facts and
wr the steps taken by the Committee to fully correct the

omission, Respondents request that the Commission take no
O further action in this matter.

Sincere ly,

13, ollySchadler

Counsel for Respondents

/bbs

Attachments

(1118W.OO01/A940210.036J /192/I/94
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VI letr York. kIT

STrATE--I5 .-. T

10036 W!1/20

IS ThiA~W~'MF~MSNT?

ijuD

ATTACHMENT A

cO4

Lr)

FEC FORM 3
- 44~

4. TYPE OP IPO~r
0 - 5 -usevAnm [ T, wallida wtprceig Prtaa ,

_ jl~an~fepnol~oo Sept. 15 letol New York

E'Jwiury 3lYewrEnd~plu s n the Stre a _______

7iuy3 I IY Ieps (dm lIIiYa I )I iwin ips

(W Tu a Unmr mU ..(25 00

N( c Naim . _ - -: a :u ( 64en ,010.08 3N820.02

(a) Tol I~mpwqJ epnim(umm em17).............. 91,226.37 194,010.66

(b) T Os 0 me Owmwr leudhs (mi Las 14) . . 85.42

(€) N mlw~m insplllmlL.71m(a)).......91,226.37 193,925.24

S. c~s......... emome m (e Uo r) ...... 652,162.94 tI m em

(tmzedlSbtidaCial.r smo I) .......... ______ E Stlm. NW
10. Det and Obs' Omd SVCIn' m I mwpm.C206

(Imizdcn eii uia )...............$ 153, 044.36 I T 'm 102495

Typeo or Print Name at Treasur
Aaron ELdelman

signgur at Traur "er'

NOT~ ubissonatfe esenou. rinunlah ~n~i ayui~eb~epesonsgen ths ipn Mwpeesat2 U&C ,,g



8H@~ JRSEMENTS

Any ndginmsle. 5004W I ~m ~m~wuW ~minenea may nan be said or umd ~ any owam ~r ~.. ndhMag.eewi~urm w#ammerc a
amWinm. e~mar V.a. uslag __gW ~ of w.v getisal commitin to solicit ew~.deU *05 Sh~0 Smkwe.

oicoummga Os P~> RITA L~IIY lOt COUGUSS

Joel Nalina
303 West 80th Street
Rev York, N Y 10024

L Pupoe of Dibronsontm
xpenses - $30.49

Cntn$_$00

5. PuSl Nieo. Milin Atdimi and ZIP Cde
NYTelephone
P0 BOX 1100
Albany, NY 12250

Purpose of Diaoursmwm
IPhone - June

isbiursement for: IKiPrmr

D ate (month.I ~oar r)

7.31.92

LJae

Amount of Eaci~
O'sb~wswnent This Pt~ c

$ 416.2

C. PrS tdme. Nn AMln and ZIP C.e Pu rpos of Oiuwum te (month. f Amout of EachPostmaster white Plains Bulk .ail Permit J *,v. ye,) Ossiaont i,-,, Py
Fisher Stree t _ _ _ __ _ _ _ __ _ _ _ _8.03.92 1$ 75.00

• hite Plains, ,NY 10601 *O-,ursarefor: :J',rm L.JGanwu

0 . PuS Name. Mail. Addm and ZIP Ce iPur~sof Oidenunet O(tmuth. AiUof Each

On-Line Telephone Phone Repair jm.yw ~ nm m c

nmford, tentf" w: PI~ aty {-- nwd 8 03.92  $ 09.14

86 arfoyl Salary $615.15! w.) mn v ,,

1ev Rochelle, NT 106O4 jO~iurimnsfor- Pbinwy .1.92 '$ 651.4Z
) Other (fy )

151 Sitth Street ' Salary I 1$1245
P elhamt, N'Y 10803 O.~ursmmnfo: zJPrkni !imm~ 09

rOthr Ia. PdSName.MUng, /m edZiPsel. iPurpose of Oibrume I Dae mot. I Ameum Of Each

P1 P ritnting Printing Business Cards i 'y. vw j Oi,.mmn :
P0 501 1082 0493.6
White Plains, NT 10602 f,(oryi'~ : LJrisr _iGesw 8 "a 9 2  $  36

H4. FPuS Name. Mi Main n ZIP Cede Pul rpotle of Oiubsar~mnent Date (mont. Amount of Eac:i

Bronx Times Reporter Advertisement , .. 'r):o", Oibuueenns Pe.
37-11 East Tremont Avenue _____________8.04.92 !$ 525.00
Bronx, NY 10465 I~, o ~im. .le,

! Oter (secif,)
I.FuS Name. Meln Aii and ZIP Cede Purpose ofti~ Disbreen ae (month. Amount of Each
Ro na Sussuan !Petty Cash day. year) isurmen This Per~c
24 Burning Tree Road ________ 80.2 s100
Greenwich, CT 06830 Oimse'ien, fot:j1  imr [j_.Gner.rn Other (specify) I

[SITOTAL of Disbursements This Pag (option,) ............................................................ , 6 .3 _ _

I TOTAL Thi Perio |Im pegs th -in numer-n

ATTACIHMENT A

CN

I -- i , i i, i • , .. . . s I
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IN flEE ! oF
Vlita Ly for Coges and ) n am l
Aaron Niemlmam, as freacurer )

I, Paul Franzes, under penalty of penJury pirsuant: to
•Sect1ion 1746 of lti. 28, dear. as folim:

S1. I have personal knowledge of the facts et fort
rherein and, if called upon to tstfy in hi

m atter, I vo4l tesiy us set fth ht.

Pintingj Co., lao.

s. * [sent the attached note, datsi &a.st 20, 1992, by
0. acsimile adcnmolidgigth o euq e in not

invittist at no charge to the eg .

FrhrAffiant sayeth not.

p1mm~.~51 

1/5184
I/JIR4
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RESPONDENT: Reprsetative Nita N. Lowy

RESPONSE TO FIRROGATORIRS AND REDUST FOR 7
PRODUCTION OF DOCU41ENTS

INTERROGATORY NO. 1 --

1. With respect to the advertisement (-ad-) you paid
f or which ran in the Bronx Times Reporter during
August 1992:

a. Provide each of the dates that the ad appeared
" in the Bronx Times pnorter.

b. State the cost for the ad; identify separately
€ the amount paid for the ad s production,

publication and distribuion.
C'4

c. Produce copies of checks (front and beck),
It nvoice, or any other documents relating to

the costs and/or payment of cot for the ad.

,q.d. Indmte whether you placed the ad :in any
additonl newepeper, newsletter, orote

C. publication. If so, identify each publication.

wrRESPONSES TO INM.RG&TOy NO. 1

1. a. The ad ran one time in the August, 1992 edition
of the Bronx Timesa R~norter.

b. The ad cost $525 for publication. There were
no additional production or distribution costs.

c. See Attachmnt A:

(1) Check to Bronx Times Reporter from Nita
Lovey for Congress Campaign.

(2) Copy of FEC Report disclosing payment of
$525 to Bronx Time. ReDorter.

d. I did not place this ad in any other
publication, newspaper or newsletter.

II I874-Tooot DA9402 0.06!



'I

IHURGAT . 2

Indicate whether you placed any other ads mking mentionof you or your 1992 capagn. If so, identify whr eac ad
was published and produce a copy of each ad.

RESPONSE TO INTU[ROGATORY 1N0. 2

I assume this question is meant to determine whether I
personally paid for any other ads mentioning my 1992 campaign.
I did not personally pay for other ads making mntion of my
1992 campaign.

INTRROGATORY NO.3

Was the phrase 'The commitment to Fight for Change . ..
The Enrg to Get Resultsn used by your 1992 campaign
advertising? If so, was the phrase used by you in any prior
election or othrise asecciated with you prior to the 1992
election.

RESPONSES TO 1M0T CRYGAG 18. 3

The phrase 'The C~mmtment to Fight for Chage . . The
Energy to Get Rsults' was use in the 1992 capain. It was
not used in any prior election.

Pursuant to 2S U.S.C. S 1746, I declare undeor penlty of
perjury under the laws of the United States of Amelrica that
the forjil is true and corc xctdthis.J da

/Representative N ta N. Lowey

[! 1374 01/DA940.0641 2 Q99

rN
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riT~S 0PIflW~1~
Mrou Kidelsia. CM

a t~mrn faf
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NOTE: Sibnissin o1 line. weoue orw - --_Ibte da,- ,o r i- my suIject Vs perso ugnmg this Reportt Vs pe u o02 U.S+C. 94, 37g.

FECFORM 3
ATTACIIN A

I"

I I

1185 Avenue of te Amer+-ca,; _________________

CIIY. STATE aid ZP COOl STrATP.iOSTRqCT [3. 6 8S NVROMqTM AMS4OMSIY?

3lev York, Nly 10036 I1Y/20 []YSN

4& TYPE OF REPo~rT

E__ JoyS:neof ee~o Sept. 15 e~to Rev York

SJuiw3l Year nd Ipet ______m the Slm0_______

I I [ll - i' i IUIll I

€ eC~m~mlwtulm 5 , geU. -192__.._ ' __ 69 Gmnsr0U__l. A

(,0 Tiwse R , ImWEmk m............#6.~~8 lme.2.___+

(c) TrmC ,mm=Ri, .WmU, 64 . .. .. 0250.00

(a) taW OpwmngEsnhhw 1 es(m.s7)............. 91,226.37 194,010.66

(b)) TomU O~in sr n Eom muw (ham Line 14) ...... i. 8 ]4
(C) NtOmwanE2 mnihw.Lks .i 7(ohmi7a)......91,226.37 193,923.24

8. Cash on HNwdgm0epohiPwod(bomuuw27)........652,162.94 PW~wherlmemoA

9. DbsadChos dTO m--s ConeI
(Itmzalon S hedle Cd~ Scwemuo ) ... ... i Us0 E Comt.NW ius

0. Debts mnd Oblindams Owd BYVs Conue K t Wn.lI DC 20463
(Itme a n Sce C an'w Sd'seiS D) ....... F$153,44.36414-930

Aaron Eldeluan
I Signtue tTresue am



SCHEDULE S

ITEM DISSURSEMENTS
~HeaihWwtg(aI* PAQ~ Op

r~~ghaIaiIssly.Eth. 12
Osullud Swiiuawy ~ PON LINSNUMSER

A.ny inuejltO cosmd frsm sighlepofla an Saonsmont may not be solO Ot uNed by any peso for Ile plujle Of wietn eenvlbqitseeorlt for eommerc.
:),wpoemIeI. e ulng po .'f and adima of an p)Ollical cOmme:: l?0 SOlICl It tihwtioaslrp ggllS~ OUlllIWRt.

L> ITA LOWlY FOR CONGRESS

A. Pf ibu... Malig ..isan ZIP od
Joel Malina
303 West 80th Street
New York, NY 10024

SPurpose of DisbursementExpenses - $30.49
Consulting_. S1000.0

FbOsbursemen for: _J Prmerv
1 Oth~er soecafy)

UI '

S. Fu Noe. Usling Adr ed ZIP Code iPurose of Oisburement
Y Telephone, Phone - June

P0 BOX 1100oor ~ riay( eea
Albany, N'Y 12250Ctr sei)

C. Pul Nam. hlbiinl Ad~adr Il ZIP Cedo I Purpose of Disbursement

Postmaster White Plains jBulk .Mail Permit
Fisher Street 1D.i..yetfr ~ rmr eea
White Plains, NY 10601J

0. Pu11 N. Maling Aidl lt ZIP Codsl j Purpose of Disbunrsement

On-Line Telephone i[in Rpi
I Sm:t Avenue PoeRpi
uelaord, NY or -'nar U Genera

i i IIiiier (s ecfy

Oat. (month.

div, year)

7.31.92

I. PuS Name. Nals Ad~n an ZIP Cml
loam Brauon
86 Aberfoyle load
Rqev Rochelle, lIT 10804

PNrosel CfOisrwu
SSalary $615.15

i Other (wecfylP.PNm. ibe.maq ,,dsdzIcP I Puroseof 0 ~mn :Oa tsmd.. AN.mt 91Each,

Martha-Lee Bohn *v+. ywl! 0,samsw The pe,.
51 Sxh Street , Salary 8.019)2 $ 1124.5;

• Pelham, NY 10803 LOsbJrsm,,t t r: Ix Prmary Uoi m

, . Pul Nera. En Ad i ZIP C d Purpose of Oisbsrmens I Oat (mt. Amnt of Each

PFPrnln Printing Business Cards di mver) Dibursment Ths p,,,.

Po ao 1082 Printing Uj.r,,.r Uo. t8.04.92 $ 33.68
White Plains, NY 10602

H. Full Name. Mailingl Aldma lnd ZIP Cod Purpo of Disbursement Da€)te (month. Amount of Eac

Bronx Times Reporter tAdvertisement di vee. r) D, Osbursemen? That Perc
37-11 East Tremont Avenue . .8.04.92 !$ 525.00
Bronx, NY 10465 oha ,eu,o+ LH I l~"l

I. Full Name. Milin Adr and ZIP Cods 1 Purpose of Disbursement Da m (mOnth, A mOunt of Each

Ronna Sussuan Pett: y Cash dY. veer') D isbu~rsemet This Per.c

24 Burning Tree Road ,_________ .8.06.92 ;$ 100.00

$USITOTALof Dislbursements This Page (optional) ............................................................

_________________________________________________4165.43 _

I Amount of EachOiaowsgmgn 1"his Perc

$ 1030).49

(\J

Inr

ATTACHMENTi I

i .... T T i -- , ,



RZSPIIDUIT: Rita Lovey for Congress and Aaron Stdelmn,
treasurerm

RESPIOUSE TO IN!3OGOIE AND -UOZUT iOn ~

pRODUCTION 0F DOCUKUWS
ym

1. With resec to the anouncement day events mailing
referenced in the accompanying Factual and LegalO Aalysis:

a . State the total number of lefttr mailed and
N.the dates of the mailing.
CII b. To who were the leter mailed? If snt to

Cnine on a mailing flst, identity the list by
its mam and mie.

to
c. Identify the peronsvedors whc po udn

r)distriute the mailing.

d. State the ost for the miling; idetf
se-arately the amount paid for the mailing's
prxoution, publication and distribution

~(including mailing list rentals and postage

e . Produce oopies of checks (front and barck),
invoices, or any other documents relating to
the costs and/or payment of costs for the
mailing.

RESPONSES TO INTROATORY NO. 1

1.* a. With respect to the announcemnt day events,
the total number of lettters distributed was
approximately 6,000. lased on the postmarks on
the mailing, the letters were mailed on or
around August 10, 1992.

(I IrS744~oOI/DA4os.o63

.3



b. ike letters were mailed to the oi ,'
contributors, district ledor "
oamity leders * o wender li te' used.

€. The vendor that produced the mailing is:

Efficiency Printing Co.
P.O. Box 935
White Plains, NY 10602

Campaign volunteers assisted with the
preparation for distribution.

d. The costs of mailing were as follovs:

printing: $685
postage: $725

CD e. Attached as Attachment A are:

' .(1) Invoices from Efficiency Printing
~Co., Inc., for invitations;

4(2) Check as payment for printng costs.

~There is no receipt for the poestage because the
mailing was stampd on the campaign,'s postage

tn meter.

I3T&ORY NO. 2
C' Indicate whether you conducted any other mailings

~concerning Rita Lowey's 1992 candidacy announomen-t. If s0,
produce copies of each mailing and its attachments.

RESPONSE TO INTERRGTORY NO. 2

No other mailings to announce the August 24 Regional
Announcements were conducted.

INTERROGATORY NO. 3

Was the phrase "The Commitment to Fight for Change . ..
The Energy to Get Results" used by Representative Lowey's 1992
campaign advertising? If so, was the phrase used by the
candidate in any prior election or otherwise associated with
the candidate prior to the 1992 election.

ItI67I ID94OO.063J--4199 -2-



!he phrae b comitment to Fight for 0ine . . .Te
EeWto det Resultm= we8 used in Represetative Lowe' a 1992

caepaign aderising. It vars not used in prior elections.

Purualmnt to 28 U.S.C. $ 1746, I declare under penalty of
perjury under the lava of the United States of America that
the foregoing is true and correct. Executed this \ day

Aaron Eldelnan, Treasurer
Nita Lovey for Congress

t.o

rV)

(C

(11874.W00/DA9 .0iOA3J 3]t99-3- ,V29/93
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'" : w~m~;ToFEDIEAL ELECTIONo. Jo COMMISSION
FEBRUARY 3, 1994

3. U.1ly Schindler, 3sq.
Perkins Cole
607 Fo=urteenth Street, N.y.
Washington, D.C. 20005-2011

RE: MquR 3616
Nita Lowey for Congress and
Aaron Kidelman, as treasurer

Dear 1Us. Schadler:

In As discussed in our telephone conversation this afternoon,
a review of your clients' responses raises certain questions.

tO) Specifically, concerning the August 10, 1992 facsimile from
r Efficiency Printing Co., Inc. to the committee, please indicate

if a receipt date and time was imprinted on the original
Cq trnusision by th comittee's facsimile machine. If so,

prowide a op of th. transmission shoving the imprint.
Cl

a~lso, Seprnseatativ. Lo=wey's response to question two of
tr) the Cinisioe's interrogatories is not complete. She states

that-sha di6 met ay for anoy other ads mentioning her 92
P c M n, but d e t disclose whether she paid for any other

.ti.MW leg. : W~ls indicate if Representative Lowey
p|d* for any ethr ads, other then those referenced in the
YFaetual and deal Analysis, containing in any way either her
nase or likeness. If so, produce a copy of each such ad.

Lastly, please let m know why the committee's Bronx TinesO er ad did not include a disclaimer when it is E-E5
'es usual practice to include a disclaimer with all

campaign materials.

Please submit the requested responses by Thursday,
February 10, 1994. Should you have any questions, please
contact me at (202) 219-3690.

Sincerely,

OgsyX. diguez
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Kr *Jose Rodriguez
Off ice of General Counsel :
Federal Election omission-
999 1 Street, 11W, 6th Floor
Washington, DC 20463

Dear Kr. Rodriguez:

r%. We are respndng on behalf of Representatlive Vita K.

~Zidelm, as tr-eamwe (jep-i e-ts), to yar lnew daed
February 3, 1994, in vc you request edditlesa iangton

Nregarding this atte.

thenLoe Ch ar ts haen eeao toteabfr
the o in ie y er e m~n he
1992ng exlIni orie t adres 3he iss off whntefa al
wasdomen asl teefamntw Fos ined ar*i swo afia
staffind the to s the ntote .C tof lessto P bm

arun thestime te Canttee filed its _origina re~ossetha
Snesethe iLorint havee nohelhevanhe tor the may boe

the, Commission the erefrnved wnhe Facnthel ndoLent fo
filyss tingre to aes ayther snue orh faimens

stain that e had srvet the infort o l to thisoittesb

2. h Reoato resprons ~tr o 2*Yugeus that dinopafr

any other ads mentioning her 1992 campaign.

l I I I4-00011DA9404510.009I

A\4 II1I R , 1 *III.FUF • HO G KONG * Los ANGELES • PORITLAND U SEATTIE * SPOKANE * TAIPEI * WAS.HINGTON, D.C.
STRATEGIC ALLIANCE: RIssEuL & DI.MoItN. VANCOUVR, B.C.



' IKr. Jose Rodriguez
: February 16, 1994
• . Page 2

The question presented in your letter is overly bro id
light of the scop. of issues raised in the original Oampsia
and thus far by the Commission. The complaint raised
questions regarding the need for a disclaimer on three
advertisements that appeared in local newspapers in
Representative Lowey's district. No other advertisements
placed by either the Comittee or Representative Lowey were at
issue. Pursuant to Section 111.6 of the Regulations, the
Committee responded to Complainant's allegations regarding
these three ads. Thereafter, the Commission found reason to
believe with respect to only one ad. This case does not
involve any other ads. No other ads have been alleged by the
Complainant and none cited by the Commission.

oO It is a fundamental tenet of federal administrative lay
that an agency must observe procedures prescribed in the

~relevant statutes and regulations when investigating possible@
violations of the law:

. . . [The Commissioner] must show thatth
investigation will be conducted pursuant to a

04 legitimate purpose, that the inquiry may be
relevant to the purpose, that the information

If) sought is not already within the Commissioner's
possession and that the administrative step

.:. K~reaired by the Code have been followed...

United States v. Powell, 379 U.S. 48, 57 (1964) (emphasis
C. added) ; United States v. Gel Spice Co.. Inc., 601 F.

Supp. 1214, 1218 (E.D.N.Y.), af~d 773 F.2d 427 (2d Cir.
~1985), cert. denied, 474 U.S. 1060 (1986).

0% Section 111.10 of the Regulations authorizes the
Commission to conduct an investigation in any case where t
finds reason to believe a violation has occurred. The
Commission must follow procedures specified in the Regulations
in order to initiate such an investigation.1 If the

tIndeed, in this particular case, there seems to be little

Justification for expanding the inquiry beyond these fey ads. Of the three

ads questioned in the original complaint, the Commission dismiseod the

complaint ac to two of the ads. Therefore, at the same time the Ooissi8on
i. dismissing the violations alleged in the complaint, it is broaenolig the
scope of its administrative inquiry. Moreover, this is not a case where a
pattern of possible violations has been discovered. In fact, the evidence

11 ! 874-OOOI1A94040.0091



Hr. Jose atodrigu.:
Febuar 16, 1994
Pae 3

Commssion finds reason to believe that a violation oooi,
the Commssion must notify the respondent setting forthte
legal and basis supporting such a finding. 11 C.IF.L $ 111.,9.
Thereafter, the Commission may authorize the General Counsel
to conduct an investigation within the parameters of the
factual issues raised in the matter. These procedures do not
allow the General Counsel to conduct a wide-ranging
invest igation into issues of fact not before the Commision
and on which Respondent has received no prior notification.

Here the subject of the reason to believe finding was one
a dvertisemnt. The Factual and Legal Analysis discuse the

" Comission's finding on this ad, but does not suggest or raise
the issue that other ads not yet reviewed by the Comission,

0or raised in any context, are a subject of the inquiry.
Indeed, as pointed out earlier, of the three ads raised by the

' Complaint and reviewed by the Commssion 9Jl1 ona ad is the
p subject of the reason to believe finding and was detemie by

the Comission to require additional inquiry. Neverhems
04 in a simple letter of one page delivered in the middile .f the

proceeditng dedicated to a particular complaint, theGer3
4Counsel has requested copies of every single ad Re-_- se-b-- - e

Lowy placed that has her name or likeness over a two year
If) period, whether or not it has any relationship whatsoever to

~her campaign.

wr ~3. Brony Tim-s ere__-r- _ _Aderi--nt. A review oft
Bronx Times Renorter AugUst edition in which the Lovey ad
appeared indicates that none of the ads placed by Nibr of
Congress and other public officials carried disclaimers. See

wr Exhibit 1. When the Comittee agreed to purchase the ad, it
O had little or no involvemnt with its preparation and

printing. Indeed, the circulation area for the paper was in a
new part of Representative Lowey' s recently reconfigured
district. The Commttee had never previously placed an ad in
this paper. Moreover, no proof of the ad was provided to the
Committee prior to publication. Therefore, while it was ad
still is the Committee's general practice to include a
disclaimer with all campaign materials, the inadvertent
omission of the disclaimer on this ad congratulating the
Throgga Neck Community on its 350th Anniversary and other

points precisely to the opposite conclusion -- that Complainant's
allegations were unsupported.

|1 1 67440oo DA94045).0093
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similar ads appearing in the same edition is both
understandable and excusable under the circumstances.

The Comission does not appear to be proceeding in this
matter vithin the spirit of "prioritization" standards adopted
by the Commission and announced at its press conference of
December 13, 1993. None of the concerns expressed by the
commission here meet the specific factors identified by the
Commission which compel the Agency to devote its resoutrces to
the pursuit of the matter. The Commission has correctly
emphasized the importance of pursuing only those cases which
"best warrant the use of our limited resources."R A mtter
involving a single isolated inadvertent omission of a
disclaimer from a campaign ad does not constitute one of thos

0 cases.

CIB. Holly Schadler
Lr) Counsel for Respondent~s

~BHS:ca

[ I 1874-0001 /DA940450.0091 /I92fll,54
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T hroggs. Neck
350 Years Calls for Celebration!

'0

( .. .,

Cl

o o.tun to serve you "as part of

s - e. don't hesitate to call
Sor: visit my office to get acquainted
and I'll see you at the celebration.

.... '!, : Thomas]J. Manton
~ .i Member of Congress

:i - i : l46-12 Queens Bou leva rd
Sunnyside, New York 111 04

(718) 706-1400



& ContinuedSuccess
to Throggs Neck

on Your

Throggs Neck has been an knportmntand distinguished pef of The Sronx
throuslut Uhe er Itis a

community tha has u~ proudly
to mnain it quI o We and

protect its ia u residential
character. Yet its diversiy of people,

parks and places of interest all
combine to make It one of the

leading neighborhoods In all of New
.York City.

Throggs Neck has added much to
the positive growth of the Bronx and
has been a shining example for other

communities to follow. It is with
great pride and respect that I

congratulate and salute Throggs
Neck on its 350th anniversary.

3~ank
- Bronx BoroughPresident
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Throggs Neck

Best Wishes and Congratulations

ROBERT T. JOHNSON
District Attorney, Bronx Counly
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Pilo 128 Bronx Times Reporter

ide Cmff*
4*0 et Treme Avmwao

N wi~oCd0t.ihb m lu owned end
manaed the Seco C. tince 19"76.

The cdkrovs u coke. ,e. hoe dsoolai and

ch~oh~g. uye itee olth ddoaacs
Foror d seain redens end halenmovie bsn's. Sacdo 'ens a wide rusge of hebes

movies. in fact the largesi seisio in the 3ron,.
The Cas ral yO hae been ilog Neck

residents since 1969. They just love the
nelghbortiood. h reminds them of thek town in he-.ly. where aS the pepl know end care abu each
other

Throgs Neck: 16424SSll

,hee susolu quehmy. le ases rd am.
mwOnlads. ceo mtt msie

ceni tLeo ts abed m a nam Ia rtmmi

q~ci ls ViPs min 955 sld vm wea5
S Seop by end enjoy e frs sce o a I lN

a t Ws Jes ed look for his summer speds

Trmmont Bakery
3551 East Tmmioe Avenue

Trrmont Bee offes a mothwatering selec-
on of he, ds. rok,. cake. hele pelm end
Th popuar bakery W alway buy esecalyh onSunday morning when every oe bna up to piu.

chas a qiedal tmlaedw teaL
Oner Anthon Scabl and l II met tu t

C smil a you enter the hwust-culad aIds.

with a cssp of cofee S diwm ode.
T"e laidrmu bakery WreeAd to saw ao wiao

bak' need. VAts mwmdesmo f lusw

TiOiI6 NECK
350 Years Old and

rStill Strong!t

Congratulations to
the Throggs Neck
Home Owners
Association for four
decades of work on
behalf of the
community.

It has been an honor and a
privilege to serve as your
representative.

Mov Ioctis of Rlwnum Awnidngs

* Carports * Patios

ICongratulations, I

! andHappy 350th

LIII Alex Mandara

Congressman Eliot L. Engel
l9tb Congressional District

119
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?~.gp Reek: I Auguet *nx Times Reporter Pegs tSS
if

JOHN COLLAZZI
EILEEN FONTI

/ r Michael DeMarco
~Michael J. Walsh

j Mary E. Lana
James Cerasoli

Charles Carroccetto
~Edward G. Killeen
Qo Kathleen A. Teighe

~Irene F. Sullivan
• James Vacca

i Patricia A. Nonnon
Peter A. Macchiaroli
Anthony Cacciopoli

~Louis Tuzzio
~Ann Reilly

Steven Montaldo
Deborah A. O'Gara

y'Vote for Our Community!
~September 15

-u

QhippewaDemocratic Club
Q~e Will Be Heard" Campaign

o o SEPTEMBER 15th
' PRIMARY SLATE

U,

'

ci

Meek: I AulpHIt )nx Times Reporter l Iq



FEBRUARY 22, 1994

5. lolly loldler. 30gq.
Perkins Cole
607I Fourteenth Street, No.W.
Washington, DC 20005-2011

RE: MUR 3616
Nita Lowey for Congress and
Aaron Kidelman, as treasurer

Der s. Schadler 8

We are in recipt of your letter dated February 16, 1994,
O in which you challenge our second request for copies of certain
) candidate generated oiunications. It is in part because of

the misunderstanding arising frtom the responses to the complaint
€~oncerning the source of the Ironx Times Reporter ad that the
Commission found"reaon to believe the cornittee failed to

Cd report certain c mdto disbursemnts.

0t In til effort t.o investigate the underlying basis for the

CO OlnisaOn'e findn, thi Office has sought copies of all other
*imilar canidat4 ad prior to resolution of the matter. When

l s~a9 the £tM.tiZ t.t|. regarding the candidate ads, this
.office ha4 ao t4$ UOathat the request would prove so
er pemeive,. Coe6 mt y, to address your concerns, we now
request omly ope of all ads paid for by the candidate

C> containing her so or likeness and the campaign slogan
qin =A R IND OF L333531?IP (with or without the tag line 'The

Coinitment to Fliht for Change... the Energy to get Results=).

Please produce the requested information within five days
of receipt of this letter. If you do not intend to produce the
requested information, please inform me of this immediately upon
receipt.

Sincerely,

,. 1 
1

, , , • . .. . + . . . , .- : • , - r . ... . .. .•, ,



MARCH 1 ; 1994

S. molly Schadler, Usq.
Perkins Coie
607 fourteenth Street, W..
Washington, D.C. 20005-2011

RE: MUR 3616
Nita Lovey for Congress and
Aaron Eidelnan, as treasurer

Dear Ms. Schadler:

This letter confirms that this Office has granted your
0 client an extension until March 9, 1994 in vhich to respond to

,- our request of February 22, 1994. Accordingly, your client's
response is due by the close of business on March 9, 1994.

(q Sincerely,

iguea



lKr. Jose lN. Rodriq~aea
Federal Electon €mmision
Off ice of Genera l ounsel
999 E St1:reet, NlW, 6th F]loor
Wash inqton, DC: 20463

Re: NOR 3616

Dear Kr. Rodriguez:

--- This is a respmme to Four letter dated 1 ~ur 22,
1994, requesting opes of all ----- e.r-t--m-ggt L p.4 for b th

(with or without thl in lie I~m hie- _- t - t-o:: fl for
~Chane ... the 3,.W te get alts.).

an ad ai fror b ea he f i~e u acal~t. ca io
r throg her foies omtea zee om h

waes. maefon e of the reevant orm udlnthem fo sa of

Upon your instructions, I bmwe not inoladald copies~ of the
ads with this letter. The are, binver, available for your
review. If you have any questions, please cmli me at (202)
4:34-1634.

Sincerely, //

BHolly Scaler
Counsel to ]respondents

BHS: dma

g1174-O001/DA9400.0123
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Mr. Jose Rodriguez
Federal Election Conmission
Office of General Counsel
999 E Street, NW, 6th Floor
Washington, DC 20463

Re: UN 316 a

Dear Mr. Rodriguez:

Pursuant to our telepon conversation, I am enclosing copies
Nof the following advertLiments, ]paid for by ltepresenative Rita N.
~Lowey:

C '
* Jr. Miss iRoe otillion

c •~ YM(-Ybm of Southern Westchester_ Prmga 0Gusd
U",) . Midoheete r JewchCota

* Legal Awareness of tchester-- -- , Inc. - A
~United way bJinoy

* Quen Tribxue
* The Jewish Chronicle
• 23rd Annual Dinner Dane for Ihe Reasaancem Prject
• Wetcheer Choral Society/Gale 50th Anniversary Concert
* The lew Or-ch~estra of Wstchester
* Westchester Association of Retarded Citizens
* Construction Nlews
* The Jewish Chronicle

As you can see, none of the advertisements contain the
campaign motto. Representative Lowey' s staff has repeatedly
requested but not yet received copies of three other advertisements
paid for with personal funds. These are:

* Westchester Irish Committee
* Calabria Society
* Antonia Meucci Lodge

S TRIA1T1E.(C ALLIANCiE: Rcs% Ea± &l DUMOU:LIN. VANCOIU¥1ER. B.C.



Wehave no reason to believe that thes advertiseet contain the
ca ign motto, and indeed, believe they do not.

We are subeitting the enclosed advertiseets to the
Coinission for its review solely for pupoe of addressing the
issues raised in this matter.

It you have any questions, please call me at (202) 434-1634.

Sincerely,

B. Holly Schadler
~Counsel t:o 1respondents

SI:€ma

€I

r

Atta~ts

II18'74.0001/DAe4U2.057J 9
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Cugiirt tg1tone an4 |Seat Vishes Wo
The

JUO1i" Rosebud Debu~mnts

8,. ,

4

N&IaLnwey

C

*Uider the @uetuadtrglJ eadership of ¢ero1A Norris.o Chieftx]i4UIJv* Ctt:O" ioe SR ovL4 Ford, BOard Chairmen, the lNoustVernone Uoigbborbogg Health Center has beoome a *~ylbO of'exoelleno. in commun~ty heelt . -ervin$ the hesith @areneeds of tbo.ads of Southern W'ea'ohee ter reaLdests9 satipe'otd to be associated with this line feciLit.u.
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Many thanks,

Marilyn & Dan Perinwa
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The Mid se Jeils Cmte

Best Wishes On This Joyous Ocaiot

U.S. lpwttv
i NIIMtM. Lowey

l~th Coeuom Dh c .,...

824 Cia Aveue
Scamie, NYf 10563

914-723-,A99

Cr',li P,,w Food QO w y .nday
Ver ADwg Price Pit Ca~vkg
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For Your Servie and Dedication

CONGRESS W0MAN NITA M. LOWEY
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... Zn the Ratter of )
i )

Nita Lovey for Congress and ) Rue 3616
Aaron Kidelman, as treasurer )

GUJU3IAL CO[IMSRL * B EPOT

I. BACEGECIoUD

This matter was generated from a complaint flied with the

Federal Election Commission ("Commission-) by Sandra N. Ronterio

alleging, inter alia, that Representative Nita N. Lowey and her

wr principal campaign committee Nita Lowey for Congress and Aaron

Zidelmn, as treasurer, ('Committee') violated 2 U.S.C. S 441d

Ot by failing to include disclaimers on separate comsanicsti.ms

1 disseminated by each. The complaint alleged in part that the

11) candidate failed to provide disclaimers for tvo ads the

r candidate paid for in local newspapers and one ad the candidate

! wr paid for in a club newsletter.

C Because none of these ads vas found to have expressly

advocated Representative Lovey's election or to have solicited

contributions for her campaign, the Commission did not find

reason to believe that the candidate violated 2 U.S.C. S 441d,

and subsequently closed the file as to her. 1 The Commission

did determine, however, that because one of the ads (appearing

1. The Commission specifically found no reason to believe the
candidate violated 2 U.S.C. S 441d as concerned two of the ads
at issue (the Whitestone Times and the Italian City Club Journal
ads). However, the Commission was unable to decide whether the
remaining ad (the Bronx Times Reporter ad) required a
disclaimer. Statements of Reasons are required for this vote.



-2-

2. On December 7, 1993, the newly constituted Commission
revoted the findings concerning reason to believe in this
mtter.

r!~/ i i

U,

On

rf)

In the Sronx Times Reporter) contained what appeared t. bW the
catgn slogan, and thus may have been for the purpee eof

influencing federal elections, the costs associated with the ad

yere a reportable in-kind contribution by the candidate. This

finding was premised on counsel's representation in response to

the complaint that the ad had been paid for by the candidate.

Thus, on October 19, 1993, the Commission found reason to

believe that the Committee violated 2 U.s.c. S 434(b)(2)(B).

The complaint also alleged that the Committee failed to

provide for an appropriate disclaimer on mailed invitations to

Representative Lovey's candidacy announcement events. On the

same date the Commission also found reason to believe thbat the

Committee violated 2 U.S.c. S 441d(a) in connection with. the

mailed invitations.2

Through initial discovery requests and follow-up requ~ests,

this Office sought from the candidate, inter alia, itedsetion

concerning the dissemination of, and the costs associatedvwith,

the Bronx Times Reporter ad, and copies of any other siuilar ads

placed in publications by the candidate. Saee Attachment 1, at

5-8. This Office also sought information from the Committee

concerning the dissemination of, and the costs associated with,

the Committee's candidacy announcement invitations, and other

instances of similar mailings. See Id. at 1-4. Last, this



Office sought clarification of the slogan or slogans v e .bi

Representative Lowey in her 1992 bid for office.

II. ANALYSIS

A. Candidate Ad

As noted, in response to the complaint in this matter,

counsel represented that the candidate had paid for the Bronx

Times Reporter ad. The discovery responses, however, clarify

that although the Bronx Times Reporter ad did include the

campaign slogan, the costs for the ad vere not paid for by

O the candidate as originally represented, but rather by the

O0 Committee. See Attachment 2, at 1 and 3. Therefore, the

% candidate did not make a contribution in connection with this
Of ad, and consequently the Committee did not have to report the

O4 associated costs as a contribution. The Committee was only
tr~required to report the expenditures for the ad as disbursemnts,

wr which the Comittee did in its disclosure reports. Se d

cL at S.

r The responses also establish that no other similar ads

o (containing the candidate's name or likeness and the campaign

slogan) were placed in any publications by the candidate

personally. Although Representative Lowey did on numerous

occasionspay for ads in publications, none of these ads

contained the campaign slogan. See Attachment 4. This Office

does not recommend pursuing these ads.

Additionally, despite the changed circumstances concerning

who paid for the Bronx Times Reporter ad, because the Commission

could not agree at the reason to believe stage that the
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Om~ination of the ad's inclusion of the campaign slobaan

dissemination in close proximity to the election suffice to

'expressly advocate" Representative Lovey's election, this

Office does not make any recommendations concerning this

disclaimer issue.

S. Committee Communication

As noted, the Commaission found reason to believe the

Commaittee violated Section 441d(a) by failing to include a

disclaimer on certain mailed candidacy announcement day

r , invitations paid for and distributed by the Committee. In

O response to the complaint, the Committee argued that because the
N. communication neither solicited funds for the campaign nor

expressly advocated the candidate's election, a diler~ vms

not required. The Committee nov tacitly concedes that: the
tr)

communication required a disclaimer, and explains that the

wr disclaimer was left off the communication due to ptlal~r error.

Se__See Attachment 2, at 1-2 and 6-9. The Committee further

~explains that during the mailing process the omission was
O discovered and corrected. All invitations mailed subsequent to

discovery of the omission were hand-stamped with the required

disclaimer; consequently, only a portion of the total 6,000

invitations distributed failed to include the disclaimer. See

Id. at 2. The response also establishes that the total cost

associated with the production and mailing of this invitation



is $1,942, and that no other candidacy -- "- -.

invitations were disseminated. See Id__. at 16 elmi 1S-4O.

Where the Committee was able to review the cosmtication prior

to mailing, th. fact that the omission resulted from printer

error does not excuse the violation. On the other hand, the de

minimis nature of this violation and the remedial action taken

strongly points for the Commission's exercise of its

prosecutorial discretion.

As discussed, this Office's recommendations, and the

cO Commission's findings, were in large part based on

0% representations and argtuments in Respondents' November 3, 1992

r% response to the complaint, a subIssion apparently Imde in haste
O4 during the last days of the election campaign. Nov that onmtel

Cq has clarified the underlying circumstances, and Ln light of tbe

reimdial action taken, this Office does not believe that this

r matter merits further expenditure of Coinlssioe -r~zc..

C Consequently, the General Counsel's Office rocoumend. that the

r Commission take no further action in this matter, close the file

o and send an admonishment letter to the Coasittee concerning the

the failure to provide a disclaimer on all mailed candidacy

announcement day invitations.

3. Although the Committee's written response states that the
production costs for the invitation totaled $685, the invoices
from the printer establish that the total costs for all 6,000
pieces totaled $1,217. Added to the $725 postage cost, the
total cost for the piece is $1,924.
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1. Take as fit~br action against Nita LOrry tow t.egs
and Aaron tidelman, as treasurer.

2. Close the file.

3. Approve the appropriate letter.

Lawrence N. Noble
General Counsel

§!b/1ciDate LofiG. Lerner
Associate General Counsel

0% Attachments1. Interrogatories and Requests for Production of Documets.
r% 2. Response dated Febrtuary 1, 1994.

3. Response dated Febrtar~ 16, 1994.o 4. Sespoese det Upcb 30, 1994.

Staff essigmed: Jose RI. Rodriguez
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!il.  33t035 TEE FEDERAL SLECYICE CONZWS?0OU

Ft o In the Neatter of )

)V itta Lovey for Congress and ) RUE 3616
Aaron Sidemnan, as treasurer. )

CERTIICATION

I, NarJorie W. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on Nay 13, 1994, the

Comission decided by a vote of 5-0 to take the following
€0

actions in RU 3616:

i a 1. Take no further action against Nita Lovey
for Congress and Aaron Sidelman, as

C4 treasurer.

• Cq2. Close the file.

' . . t 3. Approve the appropriate letter, as
ji recomonded in the General Counsel's aReport

dated Nay 11, 1W@4.
~comissioners Likens, Elliott, NoGarry, Potter,

and Thosas voted affirmatively for the decisiong Commissioner

NoDonald did not cast a vote.

Attest:

Received in the Secretariat: Thurs., May 12, 1994 9:02 a..
Circulated to the Commission: Thurs., May 12, 1994 11:00 a..
Deadline for vote: Fri., May 13, 1994 4:00 p.m.

bj r



!i I9EPEtAL IELIECTION COMMISSION

t'w 16, 1994

S. Molly Schadler, Beg.
?erkins Cole
607 Fourteenth Street. N.y.
Washington, D.C. 20005-2011

RE: MUR 3616
Representative Nita 1N. Lovey
Nita Lowey for Congress and

Aaron Lidelman, as treasurer

Dear Nts. Schadler:

On December 27, 1993, you were notified that the Federal
o Election Comislsion ('Coission') found reason to believe that

O your clients Nita Lousy for Congress and Aaron uidelman as
turaeutrc violated 2 U.S.C. 5S 434(b)(2)(5), 441d(a), and

cOa 434(a). and that the Commission decided to take no further
. a~@Ur osoet,-j -- the Section 434(a) violation. On the sme

P4 dote yore wre loe notified that the Commission found so reason
tO b.Ileve tor client Representative Nlits N. Lovey violated

m 2 V .c.. 9 4414(a). eginning on February 1, 1994, your clients
j Ou*mittod eVera rensoses to the Commission's reason to

belim finiel. Afer considering the circumstances of the
I'bee. th :.e a determined on Ray 13, 1994, to aso take

ae fuvtbr action against Nita Lovey for Congress and ASaron
C Eidelmn, as treasurer, and closed the file in this matter.

V The confidentiality provisions at 2 U.S.C. S 437g(a)(12) no
O longer apply and this matter is nov public. In addition,

although the couplete file mset be placed on the public record
within 30 days. this could occur at any time following
certification of the Commission's vote. If you wish to submit
any factual or legal materials to appear on the public record,
please do so as soon as possible. While the file may be placed
on the public record before receiving your additional materials,
any permissible submissions will be added to the public record
upon receipt.

The Commission reminds your clients Nita Lowey for Congress
and Aaron lidelman, as treasurer, that failure to provide a
disclaimer on communications exhorting election-related activity
on behalf of a clearly identified candidate, such as the
candidacy announcement event invitations in this matter, is a
violation of 2 U.S.C. S 441d. Your clients should take steps to
ensure that this activity does not occur in the future.
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Sandra IN. Nonteiro
133 Crystal Street
Narrison, NY 10528

RE: NUR 3616

Dear Ns. Nonteiro:

- This is in reference to the complaint you filed with the
Federal Election Comission on September 22, 1992, coucetniag

- Representative Nita K. Lowey and Nita Lowey for Congress and
Aaron Eidelman, as treasurer ("Comnittee').

. Based on that complaint, on December 7, 1993, the
ComItsslOn toed that theire, was reason to bq!iev. t* citee

S violated 3 U,..- 5 434(b)(2)(S), 441d(a). an 434(a), d no
retson to belimv Ilprmenmttiv. Lovey vlolte 2 O.&.C,

W) S 441d(a), provi.Ioses of the Federal L1ectio .Cemp.4 &ct *of
o 1971, as amendod. Yhe CoIItssion also decided to taheis

td .thor actiononI the S~eto 434(b)(2)(I) v&Ieio endI
ie'4tuted at i t1 o. into the ether wt We* e !s
matter.* Bowever, aftet consider ing the ci rc_ -_-a-o- *ot thli

O) matter, the Commission determined to take no further otion
against the Comittee, and closed the file in this mater on

~Nay 13, 1994. This matter will become part of the public record
within 30 days. The Federal Election Campaign Act of 1911, as

o amended, allows a complainant to seek judicial review of the
Cosmission's dismissal of this action. See 2 U.S.C.
S 437g(a) (6).

If you have any questions, please contact me at (202)
219-3690.

Sincerely,

Enclosure
General Counsel's Report
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MEMORANDUM

TO:

FROM:

DATE:

SUBJECT:

FEDERAL ELECTION COMMISSION
WASHINCTON. 0 C 20463

COMMISSIONERS
GENERAL COUNSEL NOBLE
STAFF DIRECTOR SURINA
PRESS OFFICER HARRIS

RJORIE W. EMMONS/MICHAEL C. KENNA1c,(
i& CRETARY OF THE COMMISSION

August 3, 1994

STATEMENT OF REASONS FOR MUR 3616

Attached is a copy of the Statement of Reasons in MUR

3616 signed by Commissioners McGarry and Thomas. This was

received in the Commission Secretary's Office on August 2,

1994 at 4:54 p.m.

Attachment



\ FEDERAL ELECTION COMMISSION
WASHINGTON D( 20464

In the Matter of
) RU 3616

Nita Lowey for Congress and )
Aaron Kidelman, as treasurer )

STATEMENT OF REASONS

COMMISSIONER SCOTT E. THOMAS
COMMISSIONER JOHN WARREN MCGARRY

One of the most important issues facing the Commission today
is what constitutes "express advocacy." Matter Under Review
("MUR") 3616 presented the question of whether a paid newspaper
advertisement featuring the candidate's photograph and a self-
laudatory slogan being used in the candidate's campaign
constituted express advocacy. Commissioners Potter, Aikens, and
Elliott concluded that such an advertisement does not constitute
express advocacy, and, accordingly, does not require a public
disclaimer stating who paid for and authorized it. This plainly
undermines the disclosure purposes of the Federal Election
Campaign Act of 1971, as amended ("the Act").

Even more serious, however, is the threat which our
colleagues' approach poses to the prohibitions and independent
expenditure reporting requirements of the statute. Under the Act,
corporations and labor organizations may not make expenditures in
connection with federal campaigns. 2 U.S.C. 5441b. In Federal
Election Commission v. Massachusetts Citizens for Life, 479 U.S.

C238 (1986) (IFEC v. MCFLw, however, the Supreme Court interpreted
$441b to mean that expenditures for communications not coordinated
with a candidate's campaign must constitute "express advocacy" in
order to be subject to the 5441b prohibition. As a result of
FEC v. MCFL, independent corporate or labor union communications
that do not contain express advocacy are allowed under the Act.
By finding that even advertisements containing candidate campaign
slogans do not meet their definition of express advocacy,
Commissioners Potter, Aikens, and Elliott are opening a large
loophole which will permit corporations and labor organizations to
spend unlimited sums of soft money on federal candidatef outside
of the corporate prohibitions or reporting requirements of the
law.

1. Persons making express advocacy communications independent
of a candidate's campaign must disclose the costs of such
activity. 2 U.S.C. S434(b)(5)(B)(iii) and (c).
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I.

The Act provides that whenever any person makes an
expenditure for the purpose of financing communications !epressly
advocating the election or defeat of a clearly identified
candi ate through any type of general public advertising, such
communication must contain a disclaimer lxplaining who wasresponsible for it. 2 U.S.C. 5441d(a); 11 C.F.R. 5110.11(a)(1).
On September 22, 1992, Sandra M. Monterio ("the complainant")
filed a complaint with the Federal Election Commission against
Representative Nita M. Lowey and Nita Lowey for Congress and Aaron
Eidelman, as treasurer, ("the Committee"). The complainant
alleged, inter alia, that the "[candidate) or her committee bought
newspaper advertising, but failed to state who paid for the ads,
as required by law" in violation of 5441d. Complaint at 1.

One of the ads referred to in the complaint involved an
advertisement placed in the August, 1992 Bronx Times Reporter.
The advertisement contained a large photograph of Representative
Lowey. Above the photograph were the words "Representative NitaN. Lowey Joins the People of Throggs Neck in Celebrating 350 Years
of Progress." Below the photograph in bold letters, was the
caption, "A New Kind of Leadership." Below that was the Lowey
Campaign slogan in italics:

"The Commitment to Fight for Change... the Energy to get Results."

'O See Attached advertisement. The advertisement was run the month
e-fore the September 15, 1992 primary election and a little morethan 2 months before the November 3, 1992 general election.

The Office of General Counsel prepared a report for
Commission consideration that contained a factual and legal
analysis of the allegation presented in the complaint as well as a

2. 2 U.S.C. S441d(a) provides, in pertinent part:

Whenever any person makes an expenditure for the purpose
of financing communications expressly advocating the
election or defeat of a clearly ientified can idate, or
solicits any contribution through any broadcasting
station, newspaper, magazine, outdoor advertising
facility, direct mailing, or any other type of general
public political advertising, such communication --

(1) if paid for and authorized by a candidate, an
authorized political committee of a candidate, or
its agents, shall clearly state that the
communication has been paid for by such authorized
political committee.

(emphasis added).
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response to the complaint received from Representative Lowey andthe Committee. The General Counsel's Report reached the legalconclusion that the Bronx Times Re porter advertisement constituted
express advocacy. The Report found that "(tlhe ad not onlyclearly promotes Ms. Lowey by including what appears to be thecampaign's slogan, but does so concurrently with the beginning ofthe campaign and election season." General Counsel's Report at 9(October 6, 1993). Accordingly, the General Counsel recommended
that the Commission find reason to believe that Representative
Lowey violated 2 U.S.C. 3 5441d for failing to include the
appropriate disclaimer.

A motion to adopt the General Counsel's legal recommendation
failed to secure the four affirmative votes necessary to make areason to believe determination. 2 U.S.C. 5437g(a)(2).
Commissioners Thomas and McGarry supported the General Counsel's
recommendation, and Commissioners Potter, Aikent, and Elliott
opposed the General Counsel's legal conclusion.

II.

The central issue in this matter is whether the advertisementin the Bronx Times Reporter expressly advocated the election of afederal candidate. If the advertisement contained expressadvocacy, the Act required the Committee to include a statement onthe ad indicating whether the candidate's committee paid for andauthorized the ad. After reviewing the applicable case law, thetext of the advertisement, and the circumstances surrounding their

3. The response to the complaint indicated that the candidatehad paid for the Bronx Times Reporter advertisement. Discoveryresponses made regarding other Commission findings (see n.4,infra), however, indicated conclusively that the costs for theadvertisement were not paid for by the candidate as originally
represented by counsel but by the candidate's committee. SeeGeneral Counsel's Report at 3 (April 26, 1994).

4. By a vote of 5-0, the Commission agreed with the rest of theGeneral Counsel's recommendations to (1) find reason to believethat Nita Lowey for Congress violated 2 U.S.C. 5434(a), but takeno further action; (2) find no reason to believe thatRepresentative Lowey violated 2 U.S.C. 5441d(a) in connectionwith the Whitestone Times and Italian City Club Journal ads; and(3) find reason to believe that Nita Lowey for Congress violated
2 U.S.C. 5434(b)(2)(B) for failing to report an in-kind
contribution from the candidate and 5441(d)(a).

On May 13, 1994, the Commission approved the GeneralCounsel's recommendation to take no further action and close the
file in this matter.
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publication, we believe that the advertisement asks the general
public to support and vote for a specific federal candidate.
Accordingly, we voted to find reason to believe that the Committee
violated 2 U.S.C. 5441d for failing to include the appropriate
public disclaimer in the advertisement.

A.

Congress included the "express advocacy" provision as part of
5441d in response to the Supreme Court's decision in Buckley v
Valeo, 424 U.S. 1 (1976). See H.R. Rep. No. 917, 94th Cong., 2d
Sess. 5 (1976). In Buckley, the Court upheld as constitutional
certain reporting requirements on expenditures made by individuals
and groups that were "not candidates or political committees."
424 U.S. at 80. The Court expressed its concern, however, that
these reporting provisions might be broadly applied to
communications that discussed public issues which also happened to
be campaign issues. In order to ensure that expenditures made for
pure issue discussion would not be reportable under FECA, the
Court construed these reporting requirements "to reach only funds
used for communications that expressl advocate the election or
defeat of a clearly identified candiate." IU. (emphasis added).

In creating the express advocacy standard, the Buckley Court
sought to draw a distinction between issue advocacy and partisan
advocacy focused on a clearly-identified candidate. Thus, the
Court explained that the purpose of the express advocacy standard
was to limit the application of the pertinent reporting provision
to "spending that is unambiguously related to the campaign of a
particular federal candidate." 424 U.S. at 80 (emphasis added).
See also 424 U.S. at 81. (Under an express advocacy standard, the
reporting requirements would "shed the light of publicity on
spending that is unambiguously campaign related....") (emphasis
added). The Court, however, provided no definition of what
constituted "spending that is unambiguously related to the
campaign of a particular federal candidate" or "unambiguously
campaign related." The Court only indicated that express advocacy
would include communications containing such obvious campaign
related words or phrases as "'vote for,' 'elect,' 'support,' 'cast
your ballot for,' 'Smith for Congress,' 'vote against,' 'defeat,'
'reject.'" 424 U.S. at 44 n.52 and at 80 n.108.

In FEC v. MCFL, supra, the Supreme Court clarified the scope
of the express advocacy standard. The Court indicated that a
communication could be considered express advocacy even though it
lacked the specific buzzwords or catch phrases listed as examples
in Buckley. The Court explained that express advocacy could be
"less direct" than the examples listed in Buckley so long as the
"essential nature" of the communication "goes beyond issue
discussion to express electoral advocacy." 479 U.S. at 249.
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Similarly, in FEC v. Fur atch, 807 F.2d 857, 863 (9th Cir.),
cert. denied, 484 U.S. 850 (1987), the Ninth Circuit concluded
that a communication could constitute express advocacy even though
it did not contain any of the catch phrases listed in Buckley, 424
U.S. at 44 n.52. The court held that the list in Buckley "does
not exhaust the capacity of the English language to expressly
advocate the election or defeat of a candidate." 807 F.2d at 863.
The court found that "speech need not include any of the words
listed in Buckley to be express advocacy under the Act." 807 F.2d
at 864. The court further found that "'express advocacy' is not
strictly limited to communications using certain key phrases."
807 F.2d at 862. The court pointed out that such a wooden and
mechanical construction would invite and allow for the easy
circumvention of the Act. 807 F.2d at 862.

Rather than rely on the inclusion or exclusion of certain
"magic words" for determining whether a particular communication
contained express advocacy, the Furgatch court concluded that for
a communication "to be express advocacy under the Act... it must,
when read as a whole, and with limited reference to external
events, be susceptible of no other reasonable interpretation but
as an exhortation to vote for or against a specific candidate."
807 F.2d at 864. (emphasis added). In defining "express advocacy"
under this standard, the court considered the following factors:

First, even if it is not presented in the clearest,
most explicit language, speech is "express" for
present purposes if its message is unmistakable and
unambiguous, suggestive of only one plausible
meaning. Second, speech may only be termed
"advocacy" if it presents a clear plea for action,
and thus speech that is merely informative is not
covered by the Act. Finally, it must be clear what
action is advocated. Speech cannot be "express
advocacy..." when reasonable minds could differ as
to whether it encourages a vote for or against a
candidate or encourages the reader to take some
other kind of action.

Furgatch, 807 F.2d at 864.

B.

We believe that the use of a candidate's campaign slogan in
an advertisement under the circumstances at hand is clearly an
appeal to voters to support and vote for that candidate and, as
such, constitutes express advocacy. Campaign slogans contain a
brief message which is meant to exhort and inspire the public to
vote for or, in some cases, against a particular candidate.
Indeed, campaign slogans can be among the most useful tools in a
candidate's campaign. The candidate's campaign organization, for
example, uses a campaign slogan to symbolize and illustrate their
campaign to win voter support: "The function of a slogan is to
sum up the [campaign's] theme in an appealing phrase that the
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voters will recognize and remember. Through repetition the slogan
reinforces the theme and reminds voters what the candidate stands
for and the campaign is about." Young, The American Dictionary of
Campaigns and Elections, 131 (1987) (emphasis added). As such,
slogans are greatly relied upon by candidates in their
"everlasting quest for name recognition and voter approval."
Sabato,5 The Rise of Political Consultants, 1S4(1981 (emphasis
added).

We have no doubt that the Bronx Times Reporter advertisement,
featuring the candidate's name, picture, and campaign slogan and
paid for by the candidate's campaign committee, is "unambiguously
related to the campaign of a particular federal candidate."
Buckley, 424 U.S. at 80. The use of the candidate's campaign
slogan in an advertisement is a clear plea for voter support of
the candidate. Indeed, the Supreme Court explicitly recognized
this in Buckley when it found that express advocacy included
communications containing such obvious campaign related words as
the campaign slogan, "Smith for Congress." 424 U.S. at 44 n.52.

Moreover, we can see no other purpose for the Lowey campaign
to pay for the advertisement than to encourage people to vote for
Representative Lowey in the next election. There is none of the
issue discussion present in this advertisement which so concerned
the Court in Buckley and led to the development of the express
advocacy standard. This advertisement was not tied, for example,
to any legislation or lobbying effort. Nor was the ad taken out
by some small, issue-advocacy organization which may have
unwittingly crossed the line of express advocacy. Rather, the ad
was taken out by the candidate's campaign committee in order to

5. Professor Sabato observes that the importance of campaign
slogans in urging voters to support candidates is such that:

Occasionally entire campaigns have been built around
slogans. John C. Danforth, in becoming the first
Republican attorney general of Missouri in forty years
in 1968, used the title of a well-remembered book his
grandfather (the Chairman of Ralston-Purina Company) had
written in the 1920's to challenge the youth of his day,
"I Dare You!" The candidate started his speech and
headed his literature with those three words, striking a
consistent and positive note that drew attention to
him -- no small feat in a presidential year for a
contender for lesser statewide office.

Id. at 155 (emphasis added).
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urge people to re-elect Representative Lowey because she has, in
the words of her campaign slogan, "The6 Commitment to right for
Change. . .the Energy to get Results. "

As in Furgatch, "our conclusion is reinforced by
consideration of the timing" of the advertisement. 807 F.2d at
865. The campaign's advertisement was published in the Bronx
Times Reporter approximately one month before the SeptemeT15
prliary and approximately two and a half months before the
November general election. We believe that here, as in Furgatch,
the timing of the campaign's advertisement leaves "no doubt of the
action proposed." Id. (emphasis added).

In our opinion, the campaign's advertisement in the Bronx
Times Reporter conveyed a message to the voting public that
unmistakably urged the election of a clearly identified candidate
for federal office and should have contained a 5441d public
disclaimer. Accordingly, we voted to find reason to believe that
the candidate violated 2 U.S.C. 5441d.

III.

The position taken by Commissioners Potter, Aikens and
Elliott in this matter has far reaching ramifications. Our
colleagues' narrow interpretation of "express advocacy" not only
limits application of the $441d disclosure provision, supra but

NO strikes deeply at the core of the Act itself--the proscription
against corpo5 ate and labor spending and the reporting
requirements.

6. In addition to containing the candidate's picture and
campaign slogan, the ad also extends congratulations to the
"People of Throggs Neck" on "350 Years of Progress." We do not
believe, however, that the inclusion of this congratulatory
message somehow negates the express advocacy found in the
candidate advertisement. It would be a strange rule of
law to find that the inclusion of such a brief message on
candidate material or literature would take a candidate advocacy
piece outside the realm of express advocacy. Under such an
approach, a candidate's Fourth of July advertisement which reads:
"Vote for Smith for Congress! Happy Birthday America" would not
be express advocacy. Clearly, Congress did not intend that 544d
could be so easily circumvented.

7. The definition of express advocacy may also have a
significant impact on the coordinated party expenditure
limitation found at 2 U.S.C. S441a(d). In FEC v. Colorado
Republican Federal Campaign Committee, 839 F.Supp. 1448 (D. Colo.
1993), notice of appeal filed by FEC, October 28, 1993), a
district court found that in order for a coordinated expenditure
to be considered "in connection with" the campaign of a candidate
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In FEC v. MCFL, supra, the Supreme Court interpreted the

section T44Fiprohibitons to mean that expenditures for

communications must constitute express advocacy to be subject to
that section's prohibitions. Conversely, if a communication does
not constitute express advocacy and is thus outside the

Commission's jurisdiction, a corporation or labor organization may

spend unlimited amounts of its treasury money to distribute the
communication, and the costs of the communication would not be
disclosed under the Act's reporting requirements.

As a result of FEC v. MCFL, independent corporate or labor
union communications that do not contain express advocacy are
allowed under the Act. Thus, how narrowly or broadly express
advocacy is defined has a direct impact on how narrowly or broadly

the prohibition on corporate or labor spending is defined. By

defining express advocacy so narrowly as to exclude even

communications containing candidate campaign slogans,

Commissioners Potter, Aikens, and Elliott narrow the reach of the

Act's prohibitions and broaden the ability of corporations and

labor organizations to spend treasury monies directly on the
federal election process.

Our colleagues reach this result by arguing that a

communication does not constitute express advocacy unless it

contains certain specific words or phrases of exhortation such as
"support" or "vote for." In their opinion, the advertisement must
explicitly request some action of the reader. See, e.g.,

'O Statement of Reasons, MUR 3678 at 3 (Commissioner Potter)("Each of
the three advertisements for which I was unable to find reason to
believe fails to meet the requisite Furratch requirement of an

unmistakable and unambiguous plea for specific action.") (emphasis
added). Perhaps our colleagues would have found express advocacy

if the Bronx Times Reporter had added "Remember!" or "Think about
it!" at the end of the campaign slogan.

We believe that our colleagues' approach fundamentally

misreads and misunderstands the Furgatch decision. The Fur atch

court did not rely exclusively on the presence or absence of

specific words of exhortation to determine whether the

communication at issue there constituted express advocacy.

Rather, the court held that the test for express advocacy under

the Act is that a communication "must, when read as a whole, and

with limited reference to external events, be susceptible of no

other reasonable interpretation but as an exhortation to vote for

or against a specific candidate." 807 F.2d at 864 (emphasis

added). Courts are "not forced under this standard to ignore the

(Footnote 7 continued from previous page)

for federal office so as to be subject to the limitations of

5441atd), "express advocacy" by the state party committee must be

demonstrated. The case is now on appeal with the United States

Court of Appeals for the Tenth Circuit. (Nos. 93-1433 and 1434).
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plain meaning of campaign-related speech in a search for certain
fixed indicators of 'express advocacy.'" Id. (emphasis adde.
Thus, the Furgatch court rejected appelleets argument that a
communication contains express advocacy n1 if the communication
contains certain words or phrases listed in Buckley -- an argumentI
remarkably similar to the explicit exhortation test now urged by
Commissioners Potter, Aikens, and Elliott.

Not only do our three colleagues misinterpret the Furgatch

decision, but their definition of express advocacy squarely

conflicts with the definition set forth in Buckly. Indeed,

language which the Buckle Court specifical TTund to be express

advocacy would not be considered as express advocacy under our
colleagues' narrow definition. In Buckley, the Supreme Court

specifically concluded that the slogan "Smith for Congress"

constituted express advocacy and even listed the phrase as an

example of express advocacy in its decision. See Buckley, 424

U.S. at 44 n.52. Applying our colleagues' definition, however,

the phrase "Smith for Congress" would not constitute express

advocacy since it does not contain an explicit plea for specific

C-D action; rather, the message would have to read something like
"Vote for Smith for Congress" or "Support Smith for Congress" for

our colMeagues to find express advocacy. In finding that the
simple slogan "Smith for Congress" was an example of express
advocacy, the Supreme Court recognized that explicit words of

__ exhortation or specific pleas for action contained in the text of
the communication are not necessary in order to find express

N0 advocacy. For whatever reason, our colleagues steadfastly refuse
to accept what the Buckley Supreme Court plainly recognized nearly
two decades ago.

By unnecessarily requiring that specific words of exhortation
be present in order to find express advocacy, the position taken
by our colleagues has created a gaping loophole in the Act. As

the Furgatch court warned:

A test requiring the magic words "elect,"
"support," etc., or their nearly perfect synonyms
for a finding of express advocacy would preserve
the First Amendment right of unfettered expression
only at the expense of eviscerating the (Act].
"Independent" campaign spenders working on behalf
of candidates could remain just beyond the reach of
the Act by avoiding certain key words while
conveying a message that is unmistakably directed
to the election or defeat of a named candidate.

807 F.2d at 863 (emphasis added). This is particularly true of

campaign slogans where "certain key words" of exhortation may not
be present, but the campaign slogan clearly "convey[s] a message
that is unmistakably directed to the election or defeat of a named
candidate." Id.
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STATK ET OF 3t&SOUS

COMISSIOUKR SCOTT I. TEOKAS
CONRISSIOVER JOH KREN NCMWC

One of the most important issues facing the Conission today

is what constitutes "express advocacy." matter Under Review

ipresented the question of whether a paid nespr

d*t tir Ut featuring the candidate's 
photograph ad self-

l.p. . oa being used in the candidate's c"e
!nttt eas advocacy. Conmissioners fOtt*t AAi"1 sod

SI~I4t .sluded -that -such an advertisewnft -dk*e# -ht
0d000py and, accordingly does not ri1

_ .S

Who paid for and authorised -it. 1* A
~* 4i*1@ re put-se o th I~te

Mt, o l.7 as' mended (*the Act').

A.W t* t.ius, however, is the thret

, ~!~J poes to the prohibl.. S0

Ww o (I3 tow tS~t oft*

. labor 6 e orpniote 
L Aor

10lf*4 'tt federal cataigens. 
c

on v.gasach se9tts Citi

$411 -to *'esmT Vt isaiditur*8 for Coinm t not

vt~ ~ i4lte' capaign must constitute:-,* #deV~ in

t~et* euject to the 1441b prohibitiOnoft As V*~~~

tsy±k~eindependent corporate or labor "1io ol6tE
tEU~O tcnanepess advocacy are allowed Under the ot.

by finding that even advertisements containing candidate c6ampaign
slogans do not meet their definition 

of express advocacyt

Coumissioners Potter, Aikens, and Elliott 
are opening a large

loophole which will permit corporations 
and labor organizations to

spend unlimited sums of soft money on federal candidate! 
outside

of the corporate prohibitions or reporting 
requirements of the

law.

1. Persons making express advocacy communications independent

of a candidate's campaign must disclose the costs of such

activity. 2 U.S.C. S434(b)(5)(B)(iii) and (c).
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The Act provides that whe"eVer any person makes an,
expeaditure for the purpos, of1inancing 

Com atiM n a. zei!

ao tina the election or dcfat of a, cleart.y ida nt.i fi
..Iwiti thog a ny type of general public tadverti-4ingp such

communication must contain a diascl alm -pg w w

responsible for it. 2 U.S.C. 1441d(a); 11 C.F.R. $110.11(a)(1).

on September 22, 1992, Sandra H. Nonterio ("the complainant")

filed a complaint with the Federal Election Commission 
against

Representative Nita M. Lowey and Nita Lowey 
for Congress and Aaron

gidelman, as treasurer, (the Committee"). The complainant

alleged, inter alia, that the "[candidate] or her committee bought

newspaperadverts ng, but failed to state who 
paid for the ads.

as required by law" in violation of S441d. 
Complaint at 1.

One of the ads referred to in the complaint 
involved an

advertisement placed in the August. 1992 Bronx 
Times Reporter.

The advertisement contained a large photograph 
of Representative

Lowey. Above the photograph were the words "Representative 
Nita

p. Lowey Joins the People of Throggs Neck in Celebrating 350 Years

of Progress." Below the photograph in bold letters, was 
the

caption, A New Kind of Leadership." Below that was the Looy

Campaign slogan in italics:

"The Commitment to Fight for Change ...the Energy t0 g. ote 4t.

See Attached adverti "mt. the advertisement was tm.it

MYore the September .5, 1992 prmary electioa 
and a itide"#r-

than 2 months before the Nove er 3, 1992 general ele.tion.

Tghe of fice: o4f Gew~ral Acouml pg*paredarpr 
o

commission considetation that 1contAdied- a faatua n *

analysis of the allegation presented In the complaint 
as , as.a

2. 2 U.S.C. $441d(a) provides, in pertinent part:

Whenever any person makes an expenditure for the 
purpose

of financing communications ep*resel a otIp the

election or defeat of a clearly ent eUcan ate, or

solicits any contribution through any broadcasting

station, newspaper, magazine, outdoor advertising

facility, direct mailing, or any other type of general

public political advertising, such communication 
--

(1) if paid for and authorized by a candidate, an

authorized political committee of a candidate, or

its agents, shall clearly state that the

communication has been paid for by such authorized

political committee.

(emphasis added).



response to the complaint received from Repreentative Lvy i W
the Comittee. The Geeral Counsel* a eport reached the ro3al
conclusion that the Dronx TimeS Repoter advertieent conoti
express advocacy. The Report round that [t~he ad not only
clearly promotes as. Lowey by including what appears to be the
campaign's slogan, but does so concurrently withthe beginning of

the campaign and election season.' General Counsel's Report at 9
(October 6, 1993). Accordingly, the General Counsel recommended
that the Commission find reason to believe that Representative
Lowey violated 2 U.S.C.3 $441d for failing to include the
appropriate disclaimer.

A motion to adopt the General Counsel's legal recommendation
failed to secure the four affirmative votes necessary to make a

reason to believe determination. 2 U.S.C. S437g(a)(2).

Commissioners Thomas and McGarry supported the General Counsel's

recommendation, and Commissioners Potter, Aikent, and Elliott

opposed the General Counsel's legal conclusion.

II.

The central issue in this matter is whether the advertisomnt

in the Bronx Times Reporter expressly advocated the electim of a
federal candidate. it the advertisement contained expwr"O.,1

advocacy, the Act required the Comittee to include t t on
the ad indicating whether the candidate's camnittee piod S
authorised the ad. After reviewing the applicable case ,3m, t

text of the advertisement, and the circumstances surr id t -Oeir

3. The response to the complaint indicated that the a -it
had paid for the Bronx Times Reporter advertisement. Disc ty

responses made regarding other Commission findings (see n.4,

infra), however, indicated conclusively that the costs for the

advertisement were not paid for by the candidate as originally

represented by counsel but by the candidate's committee. 1e0

General Counsel's Report at 3 (April 26, 1994).

4. By a vote of 5-0, the Commission agreed with the rest of the

General Counsel's recommendations to (1) find reason to believe

that Nita Lowey for Congress violated 2 U.S.C. 5434(a), but take

no further action; (2) find no reason to believe that

Representative Lowey violated 2 U.S.C. 5441d(a) in connection

with the Whitestone Times and Italian City Club Journal ads; and

(3) find reason to believe that Nita Lowey for Congress violated

2 U.S.C. S434(b)(2)(B) for failing to report an in-kind

contribution from the candidate and S441(d)(a).

On May 13, 1994, the Commission approved the General

Counsel's recommendation to take no further action and close the

file in this matter.

.I,-.3-
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publication, we believe that the advertisement asks the gener.l
public to support and vote for a specific federal nitt ,.
Accordingly, we voted to find reason to believe that the m'tiom"e

violated 2 U.S.C. S441d for failing to include the approrite

public disclaimer in the advertisement.

A.

congress included the "express advocacy" provision as part of

S441d in response to the Supreme Court's decision in Buckley v.

Valeo, 424 U.S. 1 (1976). See H.R. Rep. No. 917, 94th Cong., 2d

Sess. 5 (1976). In Buckley, the Court upheld as constitutional

certain reporting requirements on expenditures made by individuals

and groups that were "not candidates or political committees."

424 U.S. at 80. The Court expressed its concern, however, that

these reporting provisions might be broadly applied 
to

communications that discussed public issues which also happened to

be campaign issues. In order to ensure that expenditures made for

pure issue discussion would not be reportable under FICA, the

Court construed these reporting requirements "to reach only funds

used for communications that expressly advocate the election or

defeat of a clearly identifieTZien -t -Ie s .-

In creating the express advocacy standard, the Duckley eOrt

sought to draw a distinction between issue advocacy and parttw,.

advocacy focused on a clearly-identified candidate. tfhu stb*
Court explained that the purpose 

of the express advocacy

was to limit the application of the pertinent reportisf Voot

to "spending that is unambiguously related to the ca is $ i

particular federal candidate." 424 U.S. at so (empasi

Se aISO 4,24 -,S. at 81. (Under as *xpra; adVVcacy 1 ,
reporting requiraments would *ahed the light of pub lAicity m'&
spending that is unambiguously ca ign rloted....") ( ai-s '

added). The Court, however, pr no definition of what

constituted 'spending that is unambiguously related to the

campaign of a particular federal candidates or *unambiguously

campaign related." The Court only indicated that express advocacy

would include communications containing such obvious campaign

related words or phrases as "vote for,t 'elect.' 'support,' 'cast

your ballot for,' 'Smith for Congress. 'vote against.' 'defeat,'

'reject."w 424 U.S. at 44 n.52 and at 80 n.108.

In FEC v. MCFL, supra, the Supreme Court clarified the scope

of the express advocacy standard. The Court indicated that a

communication could be considered express advocacy even though it

lacked the specific buzzwords or catch phrases listed as examples

in Buckley. The Court explained that express advocacy could be

"less direct" than the examples listed in Buckley so long as the

"essential nature" of the communication "goes beyond issue

discussion to express electoral advocacy.' 479 U.S. at 249.



IM SWA+

ajuilarly. in VR.'~Y!f&k Ot4*f7 0 ~ t)

Cott eid 464 VeT"IJWUTW) the'Wvo ht~i~FT5~ i cation could cOnstittt- .U ..
it did not contain any of the catch p 4

U*S. at 44 n.52. The court held that t.e.list
not exhaust the capacity of the Kngls1  h 1aym U
advocate the election or defeat of a ca t O M 63.

The court found that "speech need not Include any o 
thdi ds

listed in uckle to be express advocacy under te Act. 07 F.2d

at 864. Thiicourt further found that "express advocacy' is not

strictly limited to communications using certain 
hey phrases.

807 r.2d at 862. The court pointed out that such a vooden and

mechanical construction would invite and allow for the 
easy

circumvention of the Act. 807 F.2d at 862.

Rather than rely on the inclusion or exclusion 
of certain

"magic words" for determining whether a particular 
communication

contained express advocacy, the Purgatch court 
concluded that for

a communication "to be express advocacy under the Act...it 
must,

when read as a whole, and with limited reference to 
external

events be susceptible of no other reasonable i CereaVct-i but

as an exhortation to vote for or against a 
NOc 0 't .

807 v.2d at 864. (emphasis added). 
in de-l

under this standard, the court considered th

irst, evenif It i t *
most explicit la2 ag
present purpoes it ts

'advcacy if it42V~t#

and thus sp ech that i
covered by theAct. Filue , : i t ....t

action is advocated. Speech daaOt-e
advocacy..." when reasonable sinds coud 4 tter as
to whether it encourages a vote for ot a

candidate or encourages the reader to "Ut
other kind of action.

rurgatch, 807 F.2d at 864.
B.

We believe that the use of a candidate's campaign slogan in

an advertisement under the circumstances at hand is 
clearly an

appeal to voters to support and vote for that candidate 
and, as

such, constitutes express advocacy. Campaign slogans contain a

brief message which is meant to exhort and inspire 
the public to

vote for or, in some cases, against a particular candidate.

Indeed, campaign slogans can be among the most useful tools in a

candidate's campaign. The candidate's campaign organization,, for

example, uses a campaign slogan to symbolize and illustrate 
their

campaign to win voter support: "The function of a slogan is to

sum up the (campaign's] theme in an appealing phrase that the
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voters viii recognise and remember. Through repetition the 811 ISO
reftforces the theme and reminds voters what the candidite seg1. .
for and the campaign is about.' Younw.3,eo ict
qamrn8m and Electionso 131 (1987) (o ., ASAfl
slogans are greatly relied upon by candidates in their
*everlasting quest for name recognition and votr ap roa1

Sabato.5 The Rise of Political Consultants, 154 (1951) (emhasis
added ).

we have no doubt that the Bronx Times Reporter advertisement,
featuring the candidate's name, picture, and campaign slogan and
paid for by the candidate's campaign committee, is "unambiguously
related to the campaign of a particular federal candidate.'
suckAIe, 424 U.S. at S0. The use of the candidate's campaign
sT6oan in an advertisement is a clear plea for voter support of
the candidate. Indeed, the Supreme Court explicitly recognized
this in Buckley when it found that express advocacy included
communications containing such obvious campaign related words as
the campaign slogan, *Smith for Congress." 424 U.S. at 44 n.52.

Moreover, we can see no other purpose for the Lowey campaign
to pay for the advertisement than to encourage people to vote for
Representative Lovey in the next election. There is none of the
issue discussion present in this advertisement which so concerned
the Court in Buckley and led to the development of the express
advocacy standrdJ.This advertisement was not tied, for ea)
to any legislation or lobbying effort. Not was the ad takn ..
by some small, issue-advocacy organization which may have
unwittingly crossed the line of express advocacy. Rather, 42W# a
was taken out by the candidate's campaign committee in order' to

5. Professor Sabato observes that the importance of campaign.
slogans in urging voters to support candidates is such that:

Occasionally entire campaigns have been built around
slogans. John C. Danforth, in becoming the first
Republican attorney general of Missouri in forty years
in 1968, used the title of a well-remembered book his
grandfather (the Chairman of Ralston-Purina Company) had
written in the 1920's to challenge the youth of his day,
"I Dare Your" The candidate started his speech and
headed his literature with those three words, striking a
consistent and positive note that drew attention to
him -- no small feat in a presidential year for a
contender for lesser statewide office.

Id. at 155 (emphasis added).
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ue ..e..ple to re-elect Representative Lmmy because she has, in

Lbo"0td5 Of her camPaign slogan# M 6Coiteft to right
0 e. • .the inergy to get ResultS."

s in h, "our conclusion is reinforced bi

donsideratibn of the timing" of the advertisement. 
07 F.2d at

*65. The campaignOs advertisement was published 
in the Bronx

Times Reportor approximately one month 
before the Septeaber 15

prinary and approximately two and a half 
months before the

November general election. we believe that here, as in rurgatch,
the timing of the campaign's advertisement leaves 

no doiibIYofthe

action proposed." Id. (emphasis added).

In our opinion, the campaign's advertisement in 
the Bronx

Tines Reporter conveyed a message to the 
voting public that

unnistakably urged the election of a clearly identified 
candidate

for federal office and should have contained 
a S441d public

disclaimer. Accordingly, we voted to find reason to 
believe that

the candidate violated 2 U.S.C. 5441d.

Ill.

The position taken by Comissioners Potters Aikens 
and

glliott in this matter has far reaching rasifications. Our

olle08gues" narrow interpretation of "eapress acac = not 1c

unit application of the S441d disclosure p9r6o6,- Vo, wib

strikes deeply at the core of the Act itself-Mthe VrMsii 08o

1gainst cotpoajte and labor spending and the 
reorting

6. in addition to containing the candidates picture 4

campaign slogan, the ad also extends congratulations to the

"People of Throggs Neck" on "350 Years of Progress." we dor, t

believe, however, that the inclusion of this congratulatory

message somehow negates the express advocacy found in toe

candidate advertisement. It would be a strange rule of •

law to find that the inclusion of such a brief message on

candidate material or literature would take a candidate 
advocacy

piece outside the realm of express advocacy. Under such an

approach, a candidate's Fourth of July advertisement 
which reads:

"Vote for Smith for Congress! Happy Birthday America" would not

be express advocacy. Clearly, Congress did not intend that 54It

could be so easily circumvented.

7. The definition of express advocacy may also have a

significant impact on the coordinated party expenditure

limitation found at 2 U.S.C. 5441a(d). In FEC v. Colorado

Republican Federal Campaign Committee, 839 F.Supp. 
1448 (D. Colo.

1993), notice of appeal filed ba y FCC, October 28, 1993)g a

district court found that in order for a coordinated expenditure

to be considered "in connection with" the campaign 
of a candidate



in rac v. ECFL, suvra, the Supreme Court interpreti 
the

mean that expenditures forsection; 4lb ptohIJtD'"i-nto se adoayt o* ibtt'

cammunications must constitute express advoacy to be sulect,
that section#s prohibitions. Conversely, if a commuitiOn 4b

not constitute express advocacy and is thus outside 
the

Commissions jurisdiction, a corporation or labor organization 
my

spend unlimited amounts of its treasury mofley to distribute 
th-4

communication, and the costs of the communication 
would not be

disclosed under the Act's reporting requirements.

As a result of FEC v. MCFL, independent corporate or labor

union communications that do not contain 
express advocacy are

allowed under the Act. Thus, how narrowly or broadly express

advocacy is defined has a direct impact on 
how narrowly or broadly

the prohibition on corporate or labor spending 
is defined. By

defining express advocacy so narrowly as to 
exclude even

communications containing candidate campaign 
slogans,

Commissioners Potter, Aikens, and Elliott 
narrow the reach of the

Act's prohibitions and broaden the ability of corporations 
and

*0 labor organizations to spend treasury monies 
directly on the

federal election process.

our colleagues reach this result by arguing 
that a

communication does not constitute express 
advocacy unless it

Wn contains certain specific words or 
phrases of exhortation such as

'support' or 'vote for. In their opinion, the adverti6mat u0t

explicitly request some action of the reader. 
See.

statement of Reasons, KUR 3678 at 3 (Commissi
the three advertisements for which I was unable to t 

a .+t

believe fails to meet the requisite fur tch require S t 0 0
unmistakable and unambipous lea for...c act& .'..

a * Per ps out co lleagues wou have, oh a 'e
if the Bronx Times Reporter had added 6Reemborl 

.or...

itl' at the end of the campaign slogan.

We believe that our colleagues' approach fundamentally

misreads and misunderstands the Furgatch decision. ThiF.urt0
court did not rely exclusively on the presence 

or absence o

specific w--s of exhortation to determine 
whether the

communication at issue there constituted express 
advocacy.

Rather, the court held that the test for 
express advocacy under

the Act is that a communication 'must, when 
read as a whole, and

with limited reference to external events, be 
susceptible of no

other reasonable interpretation but as an exhortation 
to vote for

or against a specific candidate." 807 F.2d at 864 (emphasis

added). Courts are "not forced under this standard to 
ignore the

(Footnote 7 continued from previous page)

for federal office so as to be subject to the limitations of

S44la(d), "express advocacy" by the state party 
committee must be

demonstrated. The case is now on appeal with the United States

Court of Appeals for the Tenth Circuit. (Nos. 93-1433 and 1434).



plo"maing of campaign 
speec h in a search forC

lJ A ~ c ifI oro r exrejeadct 161 (emphasis, aMe
Two, itdag toursah court rejected appelleoe- argument that a

cicatT1cota ins express advocacy if the communication

on'tains certain words or phrases listsed 
. .. - an arument

remarkably similar to the explicit 
exhortation test now urges by

Commissioners Potter, Aikens, and 
Elliott.

Not only do our three colleagues misinterpret 
the Furgatch

decision, but their definition 
of express advocacy squarely

conflicts with the definition set forth 
in suckley. indeed,

language which the BuckleY Court specifical y ound to be express

advocacy would not be considered 
as express advocacy under our

colleagues* narrow definition. In Buckley, the Supreme Court

specifically concluded that 
the slogan Smith for Congress"

constituted express advocacy and even 
listed the phrase as an

example of express advocacy in its decision. 
See Buckley, 424

u.s. at 44 n.52. Applying our colleagues' defT-Ttion, however,

the phrase "Smith for Congress" would 
not constitute express

advocacy since it does not contain an 
explicit plea for specific

action; rather, the message would have to read something like

eVote for Smith for Congress" or " .uppor Smith for Cong@r for

-our co agues to find express advocacy. In finding that the

!t simple slogan "Smith for Congress" was an example of *xtes

advocacy, the Supreme Court recognised that explicit Wor4 of

co exhortation or specific pleas for action contained in t ist of

th. communication are not necessary in order to find exfs
advocacy. For whatever reason, our colleagues steadfostly'tt

to accept what the Buckley Supreme Court plainly recogn+iid+ n y

two decades ago.

By unnecessarily requiring that specific words ofl *Wft 1

be present in order to find express advocacy, 
the position 'tke

by our colleagues has created a gaping 
loophole in the Act. "As

the Furgatch court warned:

A test requiring the magic words "elect,"

"support," etc., or their nearly perfect synonmas

for a finding of express advocacy would 
preserve

the First Amendment right of unfettered 
expression

only at the expense of eviscerating the 
JActi.

Indepenoentcampaign spenders working 
on behalf

of candidates could remain just beyond 
the reach of

the Act by avoiding certain key words 
while

conveying a message that is unmistakably 
directed

to the election or defeat of a named 
candidate.

807 F.2d at 863 (emphasis added). This is particularly true of

campaign slogans where "certain key words" 
of exhortation may not

be present, but the campaign slogan 
clearly "conveylsi a message

that is unmistakably directed to the 
election or defeat of a named

candidate." Id.



There are many campaign slogans which have been use4 in our

nation's history which do not include the specific 
words of

exhortation required by our colleagues to find exprwsai
Axh n of these slogans include: *Tippecanoe and oz

'Rum, lomanism, and Rebellion";' "I 
Like Ike*; "Prosperity o. .1.

With Xennedy'; 'L5J for the USA'; sin Your Heart, You 
Know Rs

Rights; 'Nixon's The One"; "Nixon - Now more Than Ever; .Whyi 'ot

The Best"; --ush/Quyle '92"; and "Bush/Quayl '92 - It's A

Mistake". in our opinion# these campaign slogans are 
'sUsceptible

of no other reasonable interpretation 
but as an exhortation to

vote for or against a specific candidate.' furgatch, 807 F.2d at

864.

Under our colleagues' theory of law, however, 
there is no

express advocacy in the above campaign slogans 
since there is no

specific plea for action contained in the explicit 
text of the

campaign slogan. As a result, Corporation A could pay for 
a full

page ad in the New York Times, for example, 
the month before the

election with a flattering photograph of the candidate 
and the

00 candidate's campaign slogan, "In your heart you 
know he's right.'

similarly, Corporation B could pay for an advertisement 
with an

unflattering photograph of the candidate and 
the revised cai....gn

slogan, 'In your heart you know he's right--far right.' ,Altbhh .

both ads clearly advocate the election 
or defeat of a icliet

identified candidate, absent the 'magic words' of ezhort*ti. -or

three colleagues would find these corporate-financed ad t.--Jp

CO outside the FEC's jurisdiction and not subject 
to the gii t4"

and disclosure requirements of the Act.

IV.

That an advertisemnt featuring the candtdate' -.*&-u14 i

and campaign slogan, and paid for by-the candidates
C) published the month before an election, advocates thed ...4..oI* l

election should be obvious to members of the Federal sleot,".

Commission. The Commission need not leave common sense at 
tho

doorstep when it considers matters such as 
these. There is

nothing in the express advocacy standard that requires-sm 
r of

the Federal Election Commission 
to be "'blind"* to what "il

others can see and understand."0 Burger King Corp. v. RuMsVMs,

471 U.S. 462, 486 (1985) (quoting United States 
v. Ruely, 45

U.S. 41, 44 (1953)).

The consequencesaof our three colleagues' approach 
to express

advocacy are serious. The flow of soft money which presently

8. MUR 3616 is not unique. In MUR 3376, our colleagues found

no express advocacy with respect to an advertisement, paid for

with campaign committee funds and featuring a picture of the

candidate speaking before a crowd with the candidate's 
name below

in large letters and the words "CARING - FIGHTING - WINNING."

See also MUR 3678.



concerR* InW .r n. ;ct t

deitt n M f ep4 ess t* t ''Oltt tti' a"it

Potr.Lkns n giott. !I m diti , t . ofs. ttiia i. .,t,&1

ac ltty viiibe-dtic.4Oild under t he r eporitg reuUUet 
of the

Act. nor viii theso advertis"fts, fisnedt with to .

even contain a disclaimer which inform the voting public v

paid for the ad and whether it was authorized by the candidate.

The rederal Election Commission is charged with the

administration and enforcement of the Federal election 
Campaign

Act. An interpretation of the law which so quickly and so easily

turns the statute into more loophole than substance ignores 
that

mandate.

at
i a ___

"

Attachment
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