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April 6, 1992

HAND DELIVERY 
-257

Mr. Lawrence N. Noble
Office of the General Counsel o
Federal Election Commission
999 E Street N.W.
Washington, D.C.

Dear Mr. Noble:

This letter is to confirm our telephone conversation of this
afternoon. As we discussed, Congressman Larry Smith has asked us
to represent his before the Commission in regard to correcting
his disclosure reports for the last quarter of 1990. During that

0 period, it appears that certain disbursements made from his
principal campaign comittee on his own behalf as well as the
Democratic Party of Florida may not have been properly reported.
We are in the process of gathering additional information in
order to make any amendments that may be required.

Congressman Smith has instructed us to bring this to the
attention of the Comission immediately. Since we recognize that
the failure to disclose these expenditures during the proper
period is not in accordance with Commission regulations, we
request that the Office of General Counsel initiate a pre-MUR at
this time to permit us to resolve this matter within the
Commission's established procedures. We have scheduled a meeting
with you for April 14, 1992 to discuss how best to proceed with
this matter.

/Sin e ly

shi
Dk~id L., in



FEDERAL ELECTION COMMISSION
WASHINGTON. DC 2046)

April 22, 1992

David II. Ifshin. Ezq.
Ross & Hardles
888 Sixteenth Street. N.11.
1ashington. D.C. 20006-4103

RE: Pre-HUR 257

Dear Hr. Ifshin:

This is to acknovledge receipt of your letter on behalf of
Congressman Larry Smith, dated April 6. 1992, pertaining to
his disclosure reports for the last quarter of 1990. You vill
be notified as soon as the Federal Election Commission takes

chl action on your submission.

If you have any questions, please call me at (202)
219-3690. For your information. ye have attached a brief
description of the Commission's procedures for handling matters

C such as this.

Sincerely,

Jeffrey D. Long
Paralegal Specialist

Enclosure
Procedures
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THE FLORIDA BAR

Cyp" Fnam Center
5900 North Andrew% Avenue

Suite 835
Ft. Lauderdale, FL 33309

305-772-2245
407-737-4906 (West Palm Beach)

305-945-9336 (Miami)

April 20, 1992

Lois Lerner
Assistant General Counsel
Federal Elections Commission
999 E. Street, N.W.
Washington, DC 20463

RE: Lawrence J. Smith, Esquire

Dear Ms. Lerner:

Enclosed please find a copy of the cashier's checks that we recently
discussed regarding the above captioned matter. I also enclose copies
of recent newspaper articles regarding the above named individual and
possible election law violations.

Please call if I can be of any further assistance.

Very truly yours,

INP. TYNAN
Staff Counsel

KPT/dm

Enclosures
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Smith gets deal on car from firm son lobbies for
me iesao . m~ ni. o~u.At .__A In..

By ANDREW MARTIN,
BOB KNOTTS

nd RICK PIERCE
mW*I*

U.S. Rep. Larry Smith drives a spe-
cially discounted Cadillac from Alamo
Rent A Car - the firm his son lobbies
for and which would have benefited
from legislation the congressman
spomored three years ago.

Smith gets a Cadillac Sedan de Ville
for $424 a moth.

An Alamo sales representative
quoted a price of $184 a week on
Thursday for a similar car. That would
amount to $736 a month.

Smith said he did not ask Alamo for
any favors on his rental car.

"I pay whatever they ask me," he
said. "I asked Alamo if they leased
cars and they said yes."

Smith pays for the car, which he de-
scribed as a fleet car, with campaign
contributions. The congressman said
he has leased cars from Alamo for

V%
Ic1

?r

Some Broward County commmission-
ers also leased cars at bargain rates
with Alamo until 1990, when the state
beefed up disclosure laws and the firm
dropped the deal.

Checks with two South Florida con-
gressmen - Clay Shaw, R-Fort
Lauderdale, and Harry Johnston, D-
West Palm Beach - showed that nei-
ther leases cars. Nor do they pay for
their cars out of campaign
contributions.

.-J j

The legislation Smith introuem inSeptember 1989 was aimed at prevent-
ing airports from charging exorbitant
fees on car rental companies located
off airport property.

Grant Smith, the congressman's son,
is a registered lobbyist for Alamo and
works for the company's law firm,
Tripp Scott and Conklin. Tripp Scott
partner Norman Tripp is part owner of
Alamo.

SEE RENTAL /7B
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Smith gets deal
from at ii

__ ._ is son lobbies for
.... _Grant Smith was first NW -

tered to lobby on Alamo's be
in July 1989. congressonal Mcords show.

The congressman said Ws deal-Sings with Alamo had nothngto do-
with his son's. employment and
that his son does not lobby forAlamo in Washington. Grant
Smith. reached at his office lateThursday afternoon, declined to
comment.Larry Smith. who has been em-
broiled in controversy over his
personal and campaign finances,
said the rental car legislation was
no favor.C__ "I saw this as pro-consumae
legislation," Smith said durin a -
telephone interview Thursday

-evening. "I felt it was importw
for the comumers who ue rmual

_ _ _ _ _cars.. to keep the cotso reto rm
can down."

Smith said he introduced theGroud Transportation Cumm-
er Protection Act after mnn_ mtal car companies apom
him including Aamo SmiM Uod
the bill was intesded to Protect

- mconsumers from high rftalar -
costs and was backed by a matM.

_ _.. consumer group.
But the bill also protecud r t-

al car companies from -=em
sonable and unjustly

Ntory" fees. The bill never became.... law.
A political opponent critcizd

the congressman's arrameot
with Alamo.

"There's no question about it,"
____said Phil McConaghey, an engi-

neer who is running against
Smith. "It's a conflict. It's just an-
other example that Larry Smith
has become an aristocrat in.................. Congress."

Smith has been under fire since
the House ethics committee an-

- nounced that he had bounced 161
checks through the House bank
but did not say how much the
checks were for. Smith now con-
tends he bounced 90 checks worth
about $49.000.

Washington Bureau Staff Writ-
er Kathy Hensley Trumbull Cog-
tributed to this report
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Fmancal questions
tame Smith's bravado
ID PAULA-MIG8N
And TOM PEOM
Hedd S Wmr

WASHINGTON - After a
decade in Caves much of the
bluster has suddenly blown out of
Larry Smith

For the flm time in his car,
the outw-ardly brash and
iwardly floor Howe

Dem a F--IM a soeky nKec-
tioe bid - not to mentio an

in-m's--4 -bme Cfques-

This -rt bombastic mnan
has methe butt of a Jay
LAM joke, a regula taret of
nfavorable tlevii ne

reprm and, to a Siup seing to

limit politicians' terms, the
exemplar of what's wrong with
Coyo look up "arropnce

in the dictiosary," said Philip
Handy, chairman of Citizens for
Limited Politcal Tawns, -LAMr
Smith's pictue is nMt to iL"

In a lehy m.iew with The
Herald las week, the 5 1-yer-old
%Aonpman was alternately
e a,, h~~a * "pal, aury and
te a te fix be's in. He
syled d the victim of a
news meia frezy. And he
insisted that, despte his prob-
lems, be will seek rmelecti to a

PLEA i nl UA

iU m FMR SWAMin of his
&Mnid desing has put
"Ve-torm U.S. Rep. Lamr Sm
on t defensve.

.. _--



Smith now target of investigation by state bar
ANDW M RIN The Sun-Sentinel has learned that in the firm. Smith, a Democrat, mBW% KNOTTS 

also included in the firm's names,.,, ., Smith may have been in violation of ('hecks, bank statements an(l otherU.S. Rep. Larry Smith, already en- Florida Bar rules for several years pers, public doc'uments show.But 

in 

a 
sworn 

statement 

before

tangled in growing questions about his by being named as a partner in a IFlorida Bar a year ago, Herman s;financial dealings, is the target of an hIollywood law firm for which he Smith had been his law partner orinvestigation by The Florida Bar, d briefly nine years earlier -, li is nwhich reviews possible ethical viola- id not work. if The Bar finds him ily partiern said
Ato ney foeBrs deliedt guilty, the penalty could range from my partner," Harrman saidtions by lawyers. 

'ulylh enlycudrag rm"ie was for, I think, one day
An attorney for The Bar declined o public admonition to disbarment. 1982."

say why the five-term congressman pbi d oiint ibrel 9 ,
from Hollywood is under
investigation.

"It means we have an allegation or
allegations that were directed to us
that we are investigating," maid Kevin
Tynan, assistant staff counsel. "All I
can tell you is the existence of an open
file."

The Sun-Sentinel has learned,
though, that Smith may have been in
violation of Florida Bar rules for sev-
eral years during which he was named
as a partner in a ioll)wood law firm
for which he did not work.

As recently as November 1990,

Smith's name was prominently dis-played on letters from the law office of
Brian Berman, who was disbarred last
year.

A Nov. 12, 1990, letter was written
on "Smith & Berman, P.A." stationery
and lists Smith first among attorneys

'as
on
)a-

Ily
(i

it)

Bar rules on this issue, approved by
the state Supreme (ourt, are short and
explicit "The name of a lawyer hold-ing a public office shall not be used in

the name of a law firm or in communi-
cations on its behalf during any sub-
stantial period in which the lawyer is

SEE BAR /6A

SEE BAR /6AI,
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Smith now target
of investigation
by Florida bar

not actively practic-
ing with the firm."

If The Bar finds him guilty, the
penalty could range from public
admonition to disbarment.

Steven Feinman, a lawyer who
worked for Berman from 1984 to
1991. said he could not explain
Smith's connection to the firm.

"During my entire tenure
there, Mr. Smith never had any
connection." Feinman said.
"From time to time be may have
walked in the door to say hello..
very infrequently, maybe once
every six months."

By 1991, Smith's name had
been removed from the rwm's
letterhead. But the 1991-92 white
pages list Smith's law office at
the same phone number and ad-
dress as Berman.

In January 1991, the federal
Ethics Reform Act took effect,
prohibiting members of Congress
from allowing their name to be
used by law firms.

Smith's spokesman in Washing-
ton said the representative would
not be available to comment on
the investigation or explain why
his name was connected with the
law firm. Berman could not be
reached for comment despite
several attempts to contact him.

Berman was disbarred in Octo-
ber, retroactive to June 1991. af-
ter a series of complaints about
him spending clients" trust ac-

count money on himself. The
Broward County State Attorney's
Office is investigating allegations
he spent more than $200,000 of a
client's money, sources said.

Smith also faces questions
about a swap of $10.000 checks
with Berman in September 1990,
questions Smith would not discuss
with the Sun-Sentinel earlier this
week.

Smith converted a $10,000 per-
sonal check from Berman into
two cashier's checks, bank offi-
cials confirmed. Smith has said
he paid Berman $10,000 from a
campaign account to act as a lob-
byist on his behalf in the state
Legislature but that Berman
backed out of the deal and repaid
the money.

Records show, though, that
Berman paid Smith the $10,00
first, on Sept. 7. It is unclear what
Smith did with the money, but
Federal Election Comminim re-
cords do not indicate he r
ited it in his campaign accomet

Records show that Smith gave
Berman a $10,000 check from hi
campaign account on Sept. 10.

Smith has asked the FEC to in-
vestigate the matter, which may
block officials from talking about
the controversy until after the
November election.

Smith. who is running for re-
election, has refused to respond in
detail to questions about his fi-
nancial dealings. He admitted
bouncing 90 checks, worth about
$49.000. on his House bank
account.

A House ethics committee re-
port, which Smith disputes, said
he wrote 161 bad checks from
1988 to 1991.
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April 22, 1992

I-.

BY MESSENGER 7)

Mr. Lawrence M. Noble
General Counsel -o
Federal Election Commission
999 E Street, N.W. F -
Washington, D.C. CA

Ms. Lois G. Lerner1-n Associate General Counsel
Federal Election Commission
999 E Street, N.V. PRE-MUR 257
Washington, D.C.

Dear Mr. Noble and Ms. Lerner:

After meeting with Congressman Larry Smith to discuss the
facts preliminarily set forth in our letter to you of April 6,
1992, we write to provide you with some additional information
concerning the receipt and expenditure of funds from the Larry
Smith For Congress Committee ('Committee"). More specifically,
we refer to a check drawn on the Committee account, dated
September 10, 1990, payable to Brian Berman, Esq.

At the time of the check in question, Mr. Berman was a
licensed attorney who practiced in Hollywood, Florida.
Congressman Smith had maintained his law office in the same
building as did Mr. Berman before he was first elected to
Congress, and he had sold the assets of his law practice to Mr.
Berman before entering the U.S. House of Representatives.

In early September 1990, Congressman Smith agreed to retain
Mr. Berman to do legal and consulting work in connection with
expected congressional reapportionment in Florida. The September
10, 1990 check on the Committee account, in the amount of ten
thousand dollars ($10,000.00), was a retainer for Mr. Berman
pursuant to that agreement. To the best of his recollection,
Congressman Smith met with Mr. Berman in Hollywood, Florida on



0 0

Mr. Lawrence M. Noble
Hz. Lois G. Lerner
April 22, 1992
Page 2

Monday, September 10, 1990, and gave him the check at that time.
His travel records show that he returned to Washington, D.C.
early on the morning of Tuesday, September 11, 1992.

In a telephone conversation within a day or two after
Congressman Smith had tendered the check, Mr. Berman revealed
that he was having financial problems with his law practice; he
stated that his difficulties might affect his ability to complete
the anticipated representation and he expressed concern that
representation of Congressman Smith during the reapportionment
process under such circumstances might unnecessarily burden the
Congressman with negative publicity. Based on Mr. Berman's
disclosures, Congressman Smith terminated his agreement with
Mr. Berman and requested that the previously paid retainer be

r1-11. refunded.

C\; Congressman Smith picked up Mr. Berman's check on Friday,
September 14, 1990, when he returned to South Florida. Mr.
Berman had mentioned to Congressman Smith that the amount of
funds in his account might not be sufficient to cover all of his
outstanding checks, and he had advised Congressman Smith to
immediately negotiate the refund check at Mr. Berman's bank.
Based upon Mr. Berman's advice, Congressman Smith took the chock
to the Family Bank of Hallandale, Dania Branch, on that date.

As you may know,, media accounts of the transaction have
noted that Mr. Berman's check was dated September 7, 1990 and,
thus, appears to have been written prior to the Committee chock
to Mr. Berman. We want to make clear to you that Congressman
Smith has a firm recollection of the chronology set forth above;
we are thus convinced that Mr. Berman's check was dated in error,
and we are attempting to gather documentation to demonstrate that
the facts we have set forth herein are accurate.

When Congressman Smith presented Mr. Berman's check at the
bank, he received two cashier's checks in return'. One
cashier's check was made payable directly to a third party, while
the other cashier's check was made payable to Lawrence J. Smith.
A significant portion of the total amount was utilized for
personal, rather than for Committee, expenses. It was
Congressman Smith's intention that these funds would be repaid to
the Committee following Congressman Smith's refinancing of his

I We have obtained copies of those checks from the bank
and will produce them to the Commission during the normal course
of discovery proceedings associated with this action.



Mr. Lawrence N. Noble
Ns. Lois G. Lerner
April 22, 1992
Page 3

personal residence. While a portion of the funds were, indeed,
used for campaign purposes, it does not appear that these
expenditures were properly recorded on Committee reports filed
with the Commission. We are in the process of reconstructing
those campaign related expenditures, but are prepared to proceed,
for purposes of this action under the assumption that the
expenditures were not properly disclosed and that Congressman
Smith used a portion of the funds for personal purposes.

We are continuing to attempt to reconstruct the relevant

records, and we will keep you advised of our progress in this
regard. Thank you for your cooperation in this matter.

Sincerely/,

N

-- David M. si



FEDERAL ELECTION COMMISSION
WASHINCTON. D C 20463

May 6, 1992

David H. Ifshin, Esquire
Ross & Hardies
888 Sixteenth Street, N.W.
Washington, D.C. 20006-4103

RE: Pre-MUR 257

Dear Mr. Ifshin:

O1% On April 22, 1992, we sent you a letter acknowledging the
receipt of your submission on behalf of Congressman Larry Smith.

CN In order to insure that future notifications relating to
Congressman Smith and his principal campaign committee are

1directed to you as counsel, I have enclosed two designation of
counsel forms. One should be completed by Congressman Smith and
one by the treasurer of his principal campaign committee and
returned at your earliest convenience.

If you have any questions regarding this matter or letter,
please contact me or Jeff Long at (202) 219-3400.

NSincerely,

G hrgeel
Assistant General Counsel

Enclosures
Designation of Counsel Forms
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THE FLORIDA BAR

Ft. Laudwdd OMU
Cyprus Financa Center

5900 North Andrews Avenue
Suite 835

Ft. Lauderdale, FL 33309
305-772-2245

407-737-4906 (West Palm Beach)
305-945-9336 (Miami)

May 5, 1992

George Rishel, Esquire
Assistant General Counsel
Federal Elections Commission
999 E. Street, N.W.
Washington, DC 20463

RE: Lawrence J. Smith, Esquire

Dear Mr. Rishel:

Enclosed please find a copy of the canceled checks and the bank
statement that we recently d regadng the above captioned
matter. I also enclose copy of a recent newspaper article regarding the
above named individual and possible election law violations.

Please call If I can be of any further assistance.

Very trufy yourqo

K4 P. TYNAN

As istant Staff Counsel

KPT / dm

Enclosures
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S mith campaign funds paid casino
o . . . . . . . . . .

UdEf may that 'nated with has
Ss"= sdd -6 S4.00p1 i d be ran
up ea.im;=w~ku inm 8211,1112,
the o aas atomUY OWm Monday.

- l~4Ne Soan conArmed the
.meikm der The Iia Herald asked
Mm id do o IIIIIaa a pay-

eE MRo one of
t wad's I-epias sid am of the
Bhmas' =m iemive desanio

_ Ie it very muh. Thi was a
Ver- wy buaed wcddK" SOOMUsamw. -1

'He's embarrassed by it. It was poor judgment on his part.'
NAL SOll11, Wt. L iWs otw 0n

think he recoizes it was a stupid thing to
do. He's embarrassed by it. It was poor
judmthdehiad *interview about the

payment. But be directed Sonnett to
answer questions. apinst the lawyer's
advice.

The money Smith used to pay his opm-
bling debt came from a 10.000 check
swap between the congressman's cam-

= p ad Smit's Ibormlw prner,herman. In Septem n 0.
The men have pvioualy eplained the

excwan by sying Daerm was iOng to
represent Smith on conpslon reappor-
tionment matte, b that they changed
their minds sd speed to settle their
awountL

Their explanation, however, did not
square with public records. Instead of pay-

Jailti 1000oa~ to the campawhere it came from, Berman wrote hs
check to Smitb prsonaly.

Soantt said Smith decided to treat
that V10,000 check like a loan. The co-
/1sea took the check to a Family Bank
f Haflandale branch. wbine be converted

it into two eaaier4o-a6(atte cashier's
checks I

ITba ilsjudnamet her. was in utilizing
what were campaipg funds for a persmal
loan," Sonnet saiL "Amrry made a spur-
of-the-moment dedia to temporanly

PLEA8 EE MI VA
NOWET$ MISTAKE: Rep. arrySmith has repaid account.

9 ?." S t" 6 C) £ ., 7 6

((jt:



Smith paid $4,000 casino debt
out of his re-election funds
SMT, FROM 1A

utilize that as a loan. He
u it to pay some outstanding

,,,debts that he had."
One of the cashier's checks was

for $4,000 and was made out to
Paradise Island Enterprises, the
firm that runs the famous twin
hotels and 30.000-square-foot
casino where slot machines never
close. Smith and his wife, Shiela,
went there in August 1990.

A c"tly vacation
"This was a personal vacation.

He took a couple of days off, over
a long weekend," Sonnett said.
"Larry is not a gambler. Perhaps
if he had been, he wouldn't have
suffered that kind of a loss.

The other cashier's check, for
$6,000, was made out to Smith
personally, the lawyer said. Son-
nett said he is still documenting
where that money went, but
some went for campaign
expenses and some for personal
expenses.

Smith returned the entire
NSl0,000 to his campaign last

month, Sonnett said. The reim-
bufseient is too late to be
reflected in the latest campaign
records

A 10-year congressman, Smith,
51, announced in a television
commercial last week that he will
not seek re-election this fall.

He has been widely popular
with his constituents in South
Broward and large parts of West

Larry Smith returned the entire
$10,000 to his campaign last
month, his lawyer said. The
reimbursement is too late to be
reflected in the latest cambaign
records.

Dade. He gained a reputation as
a leading advocate of Israel, and
fought administration efforts to
sell arms to Saudi Arabia and
Kuwait. He is an outspoken
advocate of gun control.
A human arm, lawyer says

"This is admittedly poor judg-
ment and an unfortunate inci-
dent, but not enough to tarnish
an outstanding career in the Con-
gress," Sonnett said. "And I
think the people in his district
will understand he is human. He
experiences the same kind of
financial pressures other people
experience. And occasionally he
makes mistakes, just like other
human beinp do.

"He's had an exemplary
record. There's never been any
whisper of scandal."

The Florida Bar and Federal
Election Commission are investi-
gating Smith's dealings with Ber-
man, who wa disbarred by the
Florida Supreme Court last year

after bouncing more than $2 mil-
lion of checks on client trust
accounts.

Members of Congress are
allowed great discretion in
spending campaign money.

"There's nothing in the statute
that details what campaign funds
may or may not be spent for,"
said Fred Eiland, the FEC's press
officer. "The requirement is full
public disclosure, so the contrib-
utors and voters will know what
the money is being spent for."

The Bar inquiry is believed to
focus on whether Smith improp-
erly accepted money from a Bar-
man law office trust account,
commonly used for holding a cli-
ent's funds, and whether he
allowed his name to be affiliated
with the firm after he stopped
practicing there.

Smith is cooperating with both
the Bar and FEC, Sonnett said,
and has not tried to conceal the
transactions.
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Mr. George Rishel
Assistant General Counsel
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Dear Mr. Rishel:

Enclosed please find the tvo executed designation of counsel
forms you requested in the above referenced matter.

Please call me if you have any questions
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counsel and is authorized to receive any notifications and other
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the Commission./ C
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The above-named individual is hereby designated as my
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the Commission.
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FEDERAL ELECTION CORMISSION

999 E Street, N.W.
Washington, D.C. 20463

FIRST GENERAL COUNSEL'S REPORT

Pre-MUR 257
STAFF MEMBERS

SOURCE:

RESPONDENTS:

RELEVANT STATUTES:

George F. Rishel
Jeffrey D. Long
Tonda Mott

SUA SPONTE SUBMISSION

Representative Lawrence J. Smith

Larry Smith for Congress (92) and
Joseph A. Epstein, CPA, as treasurer

2 U.S.C. 5 432(e)
2 U.S.C. S 432(h)
2 U.S.C. S 434(b)
2 U.S.C. 5 439a
11 C.F.R. Part 113

INTERNAL REPORTS CHECKED: Disclosure Reports

FEDERAL AGENCIES CHECKED: None

I. GEZNERATION OF RATTER

This matter was generated by a sua sponte submission by

counsel for Representative Lawrence J. Smith and filed on

April 7, 1992. Counsel made a further submission on April 24,

1992. Attachment 1. In addition, news articles were published

in April relating to the subject matter of the submission.

Attachment 2. Moreover, counsel for the Florida Bar (on his own

initiative] contacted this Office regarding its investigation

that also touched on the subject matter of this submission and

voluntarily provided certain information. Attachment 3.

Rep. Smith is a Member of Congress, representing the 16th

Congressional District of Florida, covering portions of Broward

and Dade Counties. Rep. Smith was first elected to the House of

RECEIVED
F.E.C.

" - ?
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Representatives in 1982. His current principal campaign

committee is Larry Smith for Congress (92) with Joseph A.

Epstein, CPA, as treasurer ("Smith Committee"). On April 29,

1992, The Washington Post and other newspapers reported that

Rep. Smith had announced that he would not run for re-election.1

1I. FACTUAL AND LEGAL ANALYSIS

A. Sua Sponte Submission

The subject matter of this submission relates to transactions

involving Rep. Smith, Brian Berman, and Rep. Smith's 1990

principal campaign committee (Larry Smith for Congress (90)).

Brian Berman was an attorney in Hollywood, Florida, in 1990. The

1990 Smith Committee disclosed a disbursement of $10,000 to Brian

Berman on September 10, 1990, for "consulting." Attachment 4.

In the initial submission, dated April 6, 1992, counsel for

0. Rep. Smith states that during the last quarter of 1990, certain

01 disbursements made from Rep. Smith's committee "on his own behalf

as well as the Democratic Party of Florida may not have been

C' properly reported." Counsel noted that additional information

Nr was still being gathered but that Rep. Smith had asked counsel to

bring the situation to the Commission's attention and asked that

1. In the 1989-90 election cycle, Rep. Smith's principal
campaign committee reported total receipts of approximately
$527,994 and total disbursements of approximately $275,873 with
cash on hand as of December 31, 1990, of $413,843.09. The
committee showed ending cash on hand of $413,495.41 as of
September 30, 1990, the close of the reporting period covering
the events in question in this submission. The current committee
shows an ending cash on hand of approximately $414,455 as of
March 31, 1992, according to the FEC database.
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a Pre-MUR be initiated. This submission was designatod Pre-MUR

257 and sent forvard for assignment of April 16, 1992. A copy of

this letter has previously circulated to the Comission on

April 23, 1992.

On April 24, 1992, counsel for Rep. Smith submitted a more

detailed letter, dated April 22, 1992. The letter refers to the

Smith Committee's $10,000 check dated September 10, 1990, payable

to Brian Berman and in relevant part states:

At the time of the check in question, Mr. Berman
was a licensed attorney who practiced in Hollywood,
Florida. Congressman Smith had maintained his law
office in the same building as did Mr. Berman before he
was first elected to Congress, and he had sold the
assets of his law practice to Mr. Berman before entering
the U.S. House of Representatives.

In early September 1990, Congressman Smith agreed
to retain Mr. Berman to do legal and consulting work in
connection with expected congressional reapportionment
in Florida. The September 10, 1990 check on the
Committee account, in the amount of ten thousand dollars

CK ($10,000.00), was a retainer for Mr. Berman pursuant to
that agreement. To the best of his recollection,

C Congressman Smith met with Mr. Berman in Hollywood,
Florida on Monday, September 10, 1990, and gave him the
check at that time. His travel record shows that he
returned to Washington, D.C. early on the morning of
Tuesday, September 11, 1992 [sic 1990).

In a telephone conversation within a day or two
after Congressman Smith had tendered the check,

(IN Mr. Berman revealed that he was having financial
problems with his law practice; he stated that his
difficulties might affect his ability to complete the
anticipated representation and he expressed concern that
representation of Congressman Smith during the
reapportionment process under such circumstances might
unnecessarily burden the Congressman with negative
publicity. Based on Mr. Berman's disclosures,
Congressman Smith terminated his agreement with
Mr. Berman and requested that the previously paid
retainer be refunded.

Congressman Smith picked up Mr. Berman's check on
Friday, September 14, 1990, when he returned to South
Florida. Mr. Berman had mentioned to Congressman Smith
that the amount of funds in his account might not be
sufficient to cover all of his outstanding checks, and
he had advised Congressman Smith to immediately
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negotiate the refund check at Mr. Bermants bank. Based
upon Mr. Berman's advice, Congressman Smith took the
check to the Family Bank of Hallandale, Dania Branch, on
that date.

As you may know, media accounts of the transaction
have noted that Mr. Berman's check was dated
September 7, 1990 and, thus, appears to have been
written prior to the Committee check to Mr. Berman. We
want to make clear to you that Congressman Smith has a
firm recollection of the chronology set forth above; we
are thus convinced that Mr. Berman's check was dated in
error, and we are attempting to gather documentation to
demonstrate that the facts we have set forth herein are
accurate.

When Congressman Smith presented Mr. Berman's check
at the bank, he received two cashier's checks in return.
[Counsel notes that he has obtained copies of those
checks and will produce them to the Commission during
the normal course of discovery proceedings associated

1q, with this action.) one cashier's check was made payable
directly to a third party, while the other cashier's
check was made payable to Lawrence J. Smith. A
significant portion of the total amount was utilized for
personal, rather than for Committee, expenses. It was
Congressman Smith's intention that these funds would be
repaid to the Committee following Congressman Smith's
refinancing of his personal residence. while a portion
of the funds were, indeed, used for campaign purposes,
it does not appear that these expenditures were properly
recorded on Committee reports filed with the Commission.

CD we are in the process of reconstructing those campaign
related expenditures, but are prepared to proceed, for
purposes of this action under the assumption that the
expenditures were not properly disclosed and that
Congressman Smith used a portion of the funds for
personal purposes.

We are continuing to attempt to reconstruct the
relevant records, and we will keep you advised of our
progress in this regard.

Attachment 1.

B. Cashierst Checks

Counsel for the Florida Bar voluntarily provided copies of

the front and back of two cashier's checks it subpoenaed from the

Family Bank of Hallandale that represent the two cashieros checks

Rep. Smith obtained with the $10,000 check he received from

Berman. The checks are sequentially numbered, 26344 and 26345;
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both are dated September 14. 1990; and both are drawn on the

Family Bank of Hallandale. Check No. 26344 is made payable to

Paradise Island Enterprises in the amount of $4,000 with the name

"L.J. Smith" in the Remitter line. 2 The back of this check

indicates that it was deposited in a Miami bank on September 17,

1990. Check No. 26345 is made payable to Lawrence J. Smith in

the amount of $6,000 with the name "Smith/Berman trust" in the

Remitter line. The back of this check indicates that it was

deposited with Jack Russ, Sergeant at Arms, House of

Representatives on October 15, 1990.
U-) C. News Articles

In addition to the sua sponte submission and cashier's

checks, this office has also located news articles relating to

the subject matter of this Pre-MUR or received them from counsel

for the Florida Bar.

The first article is an undated one, provided by counsel for

* the Florida Bar, that appeared in the Miami Herald under the

S 2. The Florida Secretary of State's Corporations Division had
no listing of Paradise Island Enterprises as a corporation or
registered fictitious name. There are two resorts on Paradise
Island in The Bahamas called Paradise Island Fun Club and
Paradise Island Resort & Casino. Rep. Smith's annual financial
disclosure statement filed with the House of Representatives
discloses that he received round trip airfare from Washington,
D.C., to Nassau plus food and lodging for himself on February
8-9, 1990, from Television and Radio PAC [the separate segregated
fund of the National Association of Broadcasters), from which he
also received a $2,000 honoraria on March 2, 1990. The Nassau
airport appears to be the nearest commercial airport to Paradise
Island. The Million Dollar Directory lists a Paradise Island,
Ltd., in Miami, Florida, that is a subsidiary of Resorts
International, Inc., an operator of resorts and casinos. The
$4,000 cashier's check indicates that it was deposited into a
Miami bank.
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title "Financial questions tame Smith's bravado," based primarily

on a "lengthy" interview with Rep. Smith. The article notes

several questions regarding Rep. Smith's finances before focusing

on the $10,000 checks exchanged with Brian Berman. The article

notes that the news story regarding the checks was broken by a

reporter, Michael Putney, with WPLG-TV, who reportedly found a

copy of Berman's $10,000 check to Rep. Smith in the files

relating to Berman's disbarment in 1991. The article indicates

that the report of this check prompted the Florida Bar to begin

an investigation to determine if the Berman check had been

written on a client trust account.

Another news article appeared in the April 8, 1992, edition

of the Miami Herald concerning a state investigation regarding

Brian Berman. The article states that Brian Berman had been

Oh, disbarred in 1991 by the Florida Supreme Court after the Florida

Bar reported he had allegedly bounced $2 million worth of checks

on client trust accounts and then lied to the Bar in an attempt

C to explain the shortages. The article states that Berman is also

under scrutiny for a $10,000 check he wrote to Rep. Smith but

that the two inquiries are separate. The article states that

Berman and Smith were law partners for a short time in the early

1980s. The article refers to the $10,000 payment from the Smith

Committee to Berman on September 10, 1990, and then notes that

three days prior to that Berman had written a $10,000 check to

Rep. Smith personally. The article further notes that the

parties, in explaining the transaction, said that Rep. Smith had

retained Berman for legal work regarding redistricting but then
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called off the agreement and "decided to square their accounts."

The article states that there is no record of Rep. Smith

reimbursing the $10,000 to his committee. It quotes Rep. Smith

as conceding that some expenditures in 1990 may not have been

reported in a manner consistent with the procedures of the

Federal Election Commission.

Counsel for the Florida Bar also provided a copy of a news

article that appeared in the April 11, 1992, edition of the Fort

Lauderdale Sun Sentinel. This article indicated that Rep. Smith

was the target of a Florida Bar investigation. It notes that

rNs there may have been a bar rule violation by the inclusion of

I~r Rep. Smith's name in the name of Berman's law firm. It notes

L that the firm's stationery carried the title *Smith & Berman,

P.A." and listed Rep. Smith first among attorneys in the firm as

well as on checks, bank statements, and other documents, It

noted an affidavit by Berman stating that Rep. Smith had been his

law partner only briefly nine years earlier. The article further

states that by 1991 Rep. Smith's name had been removed from the

letterhead, but the 1991-92 white pages continued to list

Rep. Smith's law office at the same phone number and address as

Berman. 3The article also discusses the $10,000 checks exchanged

3. According to the Corporations Division of the Florida
Secretary of State, Smith & Berman, P.A., was incorporated on
June 4, 1984. On December 19, 1990, it filed a name change to
Brian M. Berman, P.A. The latter corporation was dissolved on
October 11, 1991, for failure to file its annual report.
Although the current crisscross directory for Hollywood, Florida,
lists four persons at 2310 Hollywood Boulevard: Brian M. Berman,
Steven A. Feinman, Andrea R. Gershberg, Lawrence J. Smith as well
as Smith & Berman, P.A., at the same telephone number, we
understand from counsel for the Florida Bar that this listing is



between Rep. Smith and Berman in September 1990, but does not add

any new information.

A fourth article appeared in the Miami Herald on April 12,

1992, entitled "Smith stonewalls on check probe." That article

focused on what it called "a long list of lingering questions"

regarding the exchange of checks between Berman and Rep. Smith.

The article reviews several of these questions. It notes that

Berman's $10,000 check to Rep. Smith was dated September 7, while

the Smith Committee's check to Berman was dated September 10, and

asks why Berman would be reimbursing Smith before Berman was

first paid for his "consulting." It then notes that the payment

to Berman came from Rep. Smith's campaign committee's account,

while Berman's check was made payable to Rep. Smith personally

and asks why the checks were written this way if there vas a

reimbursement and why the $10,000 check made payable to

Rep. Smith was not endorsed over to the Smith Committee.

The article further notes that the check Berman wrote to

Rep. Smith was drawn on the "Smith & Berman P.A. Trust Account,"

which appears to be an account where the firm kept its client's

money and asks why Berman wrote the check on this account and why

Rep. Smith accepted. Next, the article states that officials at

the bank where the check was drawn and cashed told the newspaper

that Rep. Smith endorsed the check and converted the sum into two

cashier's checks on September 14, 1990, and then asks how the

(Footnote 3 continued from previous page)
inaccurate. Andrea Gershberg moved to Central Florida several
years ago. Steven A. Feinman disassociated himself from Berman's
practice before Berman's disbarment.
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money vas spent. The article also asks what services Berman was

to provide and why he was picked for reapportionment issues when

he is not veil known among Florida lawmakers who decide

reapportionment issues. It further notes a $5,000 payment to Tom

Spulak, a Washington lawyer and former Florida Senate aide, for

legal and political analysis. The article adds that the Florida

Bar has also initiated an investigation related to Rep. Smith. 4

A May 7, 1992, article in The Washington Post reports that

Rep. Smith's attorney in Florida, Neil Sonnett, had said that the

$4,000 cashier's check made payable to Paradise Island

CK Enterprises paid off a personal gambling debt. See Footnote 2.

The article also quotes Sonnett as saying that when Rep. Smith

received the $10,000 check from Brian Berman he made an

"unfortunate, spur of the moment decision to treat it as a loan."

Sonnett is further quoted as saying that he had not found any

CQ documentation that Rep. Smith recorded the transaction as a debt

to his committee. Sonnett further states that Rep. Smith had

4. An article appeared in The Wahnton Post on April 23, 1992,
but mainly repeats the principal factu~alinT-ation contained in
the two earlier Miami Herald articles.

Another Sun Sentinel article was published on April 17, 1992,
and discusses allegations that Rep. Smith's campaign committee is
paying discounted rates for the lease of a Cadillac Sedan de
Ville from Alamo Rent A Car, a firm for which Rep. Smith's son
allegedly lobbies. The article states that Rep. Smith's
committee is paying $424 a month, while an Alamo representative
quoted the reporter a price of $184 a week or $736 a month. The
information in this article would appear to suggest that the
committee may have received an in-kind contribution from Alamo
through a discounted lease arrangement. It further appears to
suggest that Rep. Smith may have been making personal use of the
car without reimbursing his campaign committee. For this reason,
this office will preliminarily look into this issue, including
examining the reports of the Smith Committee for the past several
years, and make a further report to the Commission.
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returned the funds to his committee "last month," evidently

referring to April 1992.

Based on the above information, this Office concludes that

there is reason to believe several violations of the Act may have

occurred. The check from Berman, purportedly intended as a

refund of the $10,000 payment to Berman from the campaign fund,

was apparently not deposited back into the campaign depository

but converted by Rep. Smith into cashier's checks and used for

personal and perhaps campaign purposes. Counsel for Rep. Smith

acknowledges that funds disbursed from his campaign committee to

C) Berman were returned to Rep. Smith personally and, at least in

part, used for personal expenses and were not properly reported.

Thus, it appears that there has been a violation of 2 U.s.c.

S439a involving the conversion of excess campaign funds to

personal use, 5a violation of 2 U.S.C. S 432(h) in that all
CDcampaign receipts were not deposited into the campaign depository

and all disbursements, other than petty cash, were not made from

C'that depository, and a violation of 2 U.S.C. 5 434(b) in that

campaign disbursements were not fully or properly reported.

The Act provides that a candidate who receives a contribution

or loan and makes any disbursement in connection with any

campaign for federal office does so as agent of his principal

campaign committee. 2 U.S.C. 5 432(e). The application of this

5. As noted earlier, Rep. Smith was first elected to Congress in
1982 and, thus, is not covered by the grandfathering provision of
Section 439a. As such, he cannot convert any of the funds of his
principal campaign committee to personal use because he is not a"Iqualified Member." See 11 C.F.R. SS 113.1(f) and 113.2(e).



provision makes the apparent violations of 2 U.S.C. S 432(h) and
434(b) attributable to Rep. Smith's principal campaign committee.

Section 439a, however, refers to "amounts received by a

candidate" that are in excess of the amounts needed to defray

campaign expenses. Commission regulations further define "excess

campaign funds" to mean amounts received by a candidate as

contribution "which he or she determines" are in excess of the

amounts necessary to defray campaign expenses. 11 C.F.R.

5 113.1(e). Because the Act and regulations place the

determination that a campaign has excess campaign funds and their

use on the candidate personally, the proposed finding with
,r) respect to Section 439a should be made with respect to Rep. Smith
'I-

personally.

Accordingly, we recommend that the Commission find reason to

believe Lawrence J. Smith violation 2 U.S.C. S 439a, and Larry

CD Smith for Congress (92) and Joseph A. Epstein, as treasurer,

Ile violated 2 U.S.C. 55 432(h) and 434(b).
C The Act also addresses violations of law that are knowing and

willful. See 2 U.S.C. 55 437g(a)(5)(C) and 437g(d). During the
House debates on the Conference Report for the 1976 Amendments,

Congressman Hays stated that the phrase "knowing and willful"

referred to "actions taken with full knowledge of all of the

facts and a recognition that the action is prohibited by law."

122 Cong. Rec. 83778 (daily ed. May 3, 1976). The knowing and

willful standard has also been addressed by the courts. In

Federal Election Commission v. John A. Dramesi for Congress

Committee, 640 F.Supp. 985 (D. N.J. 1986), the court noted that
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the knowing and willful standard requires knowledge that one is

violating the law. A U.S. Circuit Court of Appeals has found

that a knowing and willful violation may be established "by proof

that the defendant acted deliberately and with knowledge that the

representation was false." United States v. Hopkins, 916 r.2d

207, 214 (5th Cir. 1990). The court further said that an

inference of a knowing and willful violation may be drawn "from

the defendants' elaborate scheme for disguising" their actions

and that they "deliberately conveyed information they knew to be

false to the Federal Election Commission." Id. at 214-15.

INI This office recognizes that this matter is a sua sponte

1-0 submission and that we would not normally recommend a finding of

LO

a knowing and willful violation in a sua sponte submission.

Nevertheless, the facts, as presently known in this matter,

support a finding of a knowing and willful violation. The

circumstances suggest that Rep. Smith was aware that he could not

convert campaign funds to personal use, but nevertheless

11 deliberately embarked on a series of transactions that, in

effect, converted campaign funds to personal use. These

transactions were disguised and not disclosed on the reports of

the Committee.

Accordingly, we also recommend that the Commission find

reason to believe Lawrence J. Smith knowingly and willfully

violated 2 U.S.C. 5 439a.

D. Proposed Investigation

The additional information contained in the news articles

plus the copies of the two cashier's checks suggest an
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explanation for the series of events that occurred that differs

from the explanation presented in the sua sponte submission.

There are a number of inconsistencies, contradictions, and gap*

evident from the above review. with this in mind, this office

proposes to conduct a thorough investigation to obtain as much

documentary evidence as possible, to locate and interview

witnesses, and to seek documentary and testimonial evidence from

the Respondents. The purpose of this investigation will be to

obtain hard data and evidence relating to the sequence of events

and the flow of the funds that are relevant to violations of the

Act.

Counsel for Rep. Smith notes in his submission that they
IT)

possess copies of checks and other documents that they are

willing to provide as part of the normal discovery process in

this matter. Although counsel's submission indicates a

willingness to cooperate in the investigation of this matter, we

believe that the Commission should issue a subpoena for the

information in view of the knowing and willful recommendation.

We also note that Rep. Smith has apparently retained a well-known

criminal defense attorney, Neil Sonnett, to represent him in

Florida. There is a possibility that Rep. Smith is facing

inquiry regarding these transactions in Florida as well as before

the Commission. Therefore, we conclude that a subpoena would be

the more appropriate method to obtain the documents. The

attached subpoenas ask Rep. Smith to produce all documents in his

possession relating to these transactions and his principal

campaign committee to produce documents and bank statements
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relating to the $10,000 payment to Berman. We further recommend

that the Commission approve a subpoena to Rep. Smith to appear

for a deposition.

we also recommend the Commission approve a subpoena for

deposition to Brian Berman as a nonrespondent witness. If it can

be obtained, Berman's testimony will be helpful to more fully

understand the sequence in which the events occurred. News

reports indicate that Berman has been difficult to locate or

contact recently. Therefore, we are planning to retain the

services of a tracing service to locate Berman and, if necessary,

NX a private process server to serve the subpoena. We will also

contact counsel for the Florida Bar and counsel for the Broward

County state's attorney's office to see if they can assist in

N locating Berman.

we also recommend the Commission approve a subpoena to the

Family Bank of Hallandale as a nonrespondent witness for the bank

records for the months of August, September, and October 1990 for

the Smith & Berman, P.A. trust account in order to verify when

the $10,000 check from Berman to Rep. Smith was written, when it

cleared the account, and whether the $10,000 check from the Smith

Committee was deposited into this account, as well as any further

documentation the bank may possess regarding the issuing of the

two cashier's checks.

As noted above, the $6,000 cashier's check made payable to

Rep. Smith was apparently deposited into his account at the

so-called "House Bank" operated by the Sergeant At Arms. The

check was written in September 1990 and deposited in October
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1990. Counsel for Rep. Smith suggests that a portion of these

funds were spent for campaign purposes. Therefore, if counsel

continues to insist that a portion of the $10,000 received from

Berman was spent on campaign expenses (which could only come from

the $6,000 cashier's check deposited into Rep. Smith's House bank

account, not the $4,000 one to pay a gambling debt), we will

inform counsel that such records must be produced to substantiate

this claim. 6

Furthermore, it is apparent from news reports that retired

Judge Malcolm Wilkey, a special prosecutor appointed by the

Attorney General, is investigating the operations of the "House

Bank" and has subpoenaed its records. we do not know at this

time if his investigation relates, or will lead, to Rep. Smith

and the deposit of the $6,000 cashier's check. in MUR 2406, the

Commission approved the sending of a letter to independent

C Counsel Lawrence Walsh, who was investigating issues arising from

the Iran-Contra affair, seeking information from his office

relating to Carl Channell, a respondent in MUR 2406. This

request was made because of the inability to obtain documentary

evidence from the Respondents or the congressional Iran-Contra

investigating committees. Walsh's office did provide us with

6. In our review of the Rules of the House, it appears that a
subpoena to the Sergeant At Arms for records of Rep. Smith's bank
account for the relevant period of time would require
notification to the House. See Rule L, Rules of the House of
Representatives, H.R. Doc. No. 256, 101st Cong., 1st Sess. 1 946
(1991). Attachment 5. Such notification would, in our view,
compromise the confidentiality of the investigation. Therefore,
we do not recommend making any request or issuing a subpoena to
the Sergeant At Arms for these records at this time.
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limited information. At this tin*, we do not anticipate a

similar obstacle to obtaining the documentary evidence needed for

this matter. Therefore, we are not recommending that the

Commission make a similar request to Judge Wilkey at this time.

III. RECORRMNDATIONS

1. Open a MUR.

2. Find reason to believe that Lawrence J. Smith
knowingly and willfully violated 2 U.S.C. 5 439a.

3. Find reason to believe that Larry Smith for
Congress (92) and Joseph A. Epstein, as treasurer,
violated 2 U.S.C. 55 432(h) and 434(b).

4. Approve the attached subpoenas to Lawrence J.
Smith, and Larry Smith for Congress (92) and
Joseph A. Epstein, as treasurer.

V) 5. Approve the attached subpoenas to Brian Berman, and
the Family Bank of Hallandale, as nonrespondent
witnesses.

6. Approve the attached Factual and Legal Analysis.

7. Approve the appropriate letters.
0
C,)

Date Lawrence M. fbe

General Counsel

Attachments:
1. Sua Sponte Submission
2. News articles
3. Florida Bar Association Materials
4. Smith Committee report excerpts
5. Rule L, Rules of the House of Representatives
6. Factual and Legal Analysis (1)
7. subpoenas (4)
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In the Ntter of

Representative Lawrence J. Smith;
Larry Smith for Congress (92) and
Joseph A. Epstein, CPA, as treasurer.

Pre-NUR 257

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on June 8, 1992, the

Commission decided by a vote of 4-0 to take the following

actions in Pre-MUR 257:

1. Open a MUR.

2. Find reason to believe that Lawrence J. Smith
knowingly and willfully violated 2 U.S.C.
S 439a.

3. Find reason to believe that Larry Smith for
Congress (92) and Joseph A. Epstein, as
treasurer, violated 2 U.S.C. 55 432(h) and
434(b).

4. Approve the subpoenas to Lawrence J. Smith,
and Larry Smith for Congress (92) and
Joseph A. Epstein, as treasurer, as
recommended in the General Counsel's Report
dated June 3, 1992.

(Continued)

D

I/
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Certification for Pre-MUR 257
June 8, 1992

5. Approve the subpoenas to Brian Berman, and
the Family Bank of Hallandale, as
nonrespondent witnesses, as recommended in
the General Counsel's Report dated
June 3, 1992.

6. Approve the Factual and Legal Analysis, as
recommended in the General Counsel's
Report dated June 3, 1992.

7. Approve the appropriate letters, as
recommended in the General Counsel's Report
dated June 3, 1992.

Commissioners Elliott, McDonald, McGarry, and Thomas voted

affirmatively for the decision; Commissioners Aikens and Potter

did not cast votes.

Attest:

Date

Secret°ry of the Commission

Received in the Secretariat: Wed., June 3, 1992 10:02 a.m.
Circulated to the Commission: Wed., June 3, 1992 4:00 p.m.
Deadline for vote: Mon., June 8, 1992 4:00 p.m.
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June 19, 1992

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

David M. Ifshin, Esq.
Ross & Hardies
888 16th Street, N.W.
Washington, D.C. 20006

RE: MUR 3538
(formerly Pre-MUR 257)
Larry Smith for Congress (92)
and Joseph A. Epstein, as

0O% treasurer

r Dear Mr. Ifshin:

tP On June 8, 1992, the Federal Election Commission found that
there is reason to believe Larry Smith for Congress (92)
(the "Committee") and Joseph A. Epstein, as treasurer, violated
2 U.S.C. 5S 432(h)and 434(b), provisions of the Federal Election
Campaign Act of 1971, as amended ("the Act"). The Factual and
Legal Analysis, which formed a basis for the Commission's
finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against your client. You may submit

- any factual or legal materials that you believe are relevant to
the Commission's consideration of this matter. Statements
should be submitted under oath. All responses to the enclosed
Subpoena to Produce Documents must be submitted within 30 days
of your receipt of this subpoena. Any additional materials or
statements you wish to submit should accompany the response to
the subpoena.

In the absence of any additional information which
demonstrates that no further action should be taken against
your clients, the Commission may find probable cause to believe
that a violation has occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
5 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time



Larry Smith for Congress (92)
and Joseph A. Epstein, as treasurer
Page 2

so that it may complete its investigation of the matter.
Further, requests for pre-probable cause conciliation will not
be entertained after briefs on probable cause have been mailed
to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.S.C. SS 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

If you have any questions, please contact Tonda M. Mott,
the attorney assigned to this matter, at (202) 219-3400.

Sincerely,

Joan D. Aikens
Chairman

Enclosures
Subpoena
Factual and Legal Analysis



BEFORE THE FEDERAL ELECTION CONISSION

In the Matter of

MUR 3538

SUBPOENA TO PRODUCE DOCUMENTS

TO: Larry Smith for Congress (92) and
Joseph A. Epstein, as treasurer

Pursuant to 2 U.S.C. S 437d(a)(3), and in furtherance of

- its investigation in the above-captioned matter, the Federal

Election Commission hereby subpoenas the documents listed on the

attachment to this subpoena.

Notice is given that these documents must be submitted to

the Office of the General Counsel, Federal Election Commission,

999 E Street, N.W., Washington, D.C. 20463, within 30 days of

your receipt of this subpoena. Legible copies which, where

C applicable, show both sides of the documents may be substituted

for originals.
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Joseph A. Epsteint as treasurer
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WHEREFORE, the Chairman of the Federal Election Commission

has hereunto set her hand in Washington, D.C. on this

day of , 1992.

Joan D. Aikens, Chairman
Federal Election Commission

ATTEST:

m 144rjo( Fe W. Emmons
Secre ary to the Commission

Attachment
Document Request (3 pages)



14UR ft
Larry Smith for Congress (92) and
Joseph A. Epstein, as treasurer
Page 3

INSTRUCTIONS

in answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay, that is in
possession of, known by or otherwise available to you, including
documents and information appearing in your records.

Each answer is to be given separately and independently,
and unless specifically stated in the particular discovery
request, no answer shall be given solely by reference either to
another answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable
of furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting
the interrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability

NT to answer the remainder, stating whatever information or
knowledge you have concerning the unanswered portion and
detailing what you did in attempting to secure the unknown

ON, information.

CD Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and requests
for production of documents, describe such items in sufficientC- detail to provide justification for the claim. Each claim of
privilege must specify in detail all the grounds on which it
rests.

Unless otherwise indicated, the discovery request shall
refer to the time period from August 1, 1990 to the present.

The following interrogatories and requests for production
of documents are continuing in nature so as to require you to
file supplementary responses or amendments during the course of
this investiqation if you obtain further cr different
information prior to or during the pendency of this matter.
Include in any supplemental answers the date upon which and the
manner in which such further or different information came to
your attention.
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D371311ZONfS

For the purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined as
follows:

"You" shall mean the named respondent in this action to
whom these discovery requests are addressed, including all
officers, employees, agents or attorneys thereof.

"Persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document" shall mean the original and all non-identical
copies, including drafts, of all papers and records of every
type in your possession, custody, or control, or known by you to
exist. The term document includes, but is not limited to books,

V letters, contracts, notes, diaries, log sheets, records of
telephone communications, transcripts, vouchers, accounting
statements, ledgers, checks, money orders or other commercial
paper, telegrams, telexes, pamphlets, circulars, leaflets,
reports, memoranda, correspondence, surveys, tabulations, audio
and video recordings, drawings, photographs, graphs, charts,
diagrams, lists, computer print-outs, and all other writings and
other data compilations from which information can be obtained.

01 "Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document vas
prepared, the title of the document, the general subject matter
of the document, the location of the document, the number of
pages comprising the document.

V "Identify" with respect to a person shall mean state the
full name, the most recent business and residence addresses and
the telephone numbers, the present occupation or position of
such person, the nature of the connection or association that
person has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and requests for the production of documents any
documents and materials which may otherwise be construed to be
out of their scope.
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1. Produce all documents relating to the making and
delivering of a $10,000 check, made payable to Brian Berman,
which was drawn on an account of the Larry Smith for Congress
Committee (90), on or about September 10, 1990. Produced
documents should include, but should not be limited to, bank
statements for all months which show bank activities relating to
the above named check, copies of the front and back of said
check, and any correspondence relating to said check.

2. Identify the account on which the above named check was
drawn, and all other accounts used by the Larry Smith for
Congress Committee (90).

3. Produce all documents relating to any funds paid by
Lawrence J. Smith into any account of the Larry Smith for
Congress Committee between April 1, 1992 and the present.
Produced documents should include, but should not be limited to,bank statements, deposit slips, and the front and back of anyLO such checks.



FEDERAL ELECTION COMM1ISSION

FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Lawrence J. Smith NUR 3538
Larry Smith for Congress (92)
and Joseph A. Epstein, as treasurer

I. GENERATION OF M.ATTER

This matter was generated by a sua sponte submission by

counsel for Representative Lawrence 3. Smith and filed on

April 7, 1992. Counsel made a further submission on April 24,

1992. Rep. Smith is a Member of Congress, representing the 16th

10 Congressional District of Florida. Rep. Smith was first elected

\0 to the House of Representatives in 1982. His current principal

n campaign committee is Larry Smith for Congress (92) with

Joseph A. Epstein, as treasurer ("Smith Committee").'1

11. FACTUAL AND LEGAL ANALYSIS

The subject matter of this submission relates to transactions

involving Rep. Smith, Brian Berman, and Rep. Smith's 1990

principal campaign committee (Larry Smith for Congress (90)).

Brian Berman was an attorney in Hollywood, Florida, in 1990. The

rK 1990 Smith Committee disclosed a disbursement of $10,000 to Brian

Berman on September 10, 1990, for "consulting. "

In the initial submission, dated April 6, 1992, counsel for

1. In the 1989-90 election cycle, Rep. Smith's principal
campaign committee reported total receipts of approximately
$527,994 and total disbursements of approximately $275,873 with
cash on hand as of December 31, 1990, of $413,843.09. The
committee showed ending cash on hand of $413,495.41 as of
September 30, 1990, the close of the reporting period covering
the events in question in this submission. The current committee
shows an ending cash on hand of approximately $414,455 as of
March 31, 1992, according to the FEC database.



Rep. Smith states that during the last quarter of 1990t certain

disbursements made from Rep. Smith's committee "on his own behalf

as well as the Democratic Party of Florida may not have been

properly reported." Counsel noted that additional information

was still being gathered but that Rep. Smith had asked counsel to

bring the situation to the Commission's attention and asked that

a Pre-MUR be initiated.

on April 24, 1992, counsel for Rep. Smith submitted a more

detailed letter, dated April 22, 1992. The letter refers to the

N, Smith Committee's $10,000 check dated September 10, 1990, payable

10 to Brian Berman and in relevant part states:

I At the time of the check in question, Mr. Berman
In was a licensed attorney who practiced in Hollywood,

Florida. Congressman Smith had maintained his law
office in the same building as did Mr. Berman before he

N was first elected to Congress, and he had sold the

all assets of his law practice to Mr. Berman before entering
the U.S. House of Representatives.

c In early September 1990, Congressman Smith agreed
to retain Mr. Berman to do legal and consulting work in
connection with expected congressional reapportionment
in Florida. The September 10, 1990 check on the
Committee account, in the amount of ten thousand dollars
($10,000.00), was a retainer for Mr. Berman pursuant to
that agreement. To the best of his recollection,

rill Congressman Smith met with Mr. Berman in Hollywood,
Florida on Monday, September 10, 1990, and gave him the
check at that time. His travel record shows that he
returned to Washington, D.C. early on the morning of
Tuesday, September 11, 1992 (sic 19901.

In a telephone conversation within a day or two
after Congressman Smith had tendered the check,
Mr. Berman revealed that he was having financial
problems with his law practice; he stated that his
difficulties might affect his ability to complete the
anticipated representation and he expressed concern that
representation of Congressman Smith during the
reapportionment process under such circumstances might
unnecessarily burden the Congressman with negative
publicity. Based on Mr. Berman's disclosures,
Congressman Smith terminated his agreement with
Mr. Berman and requested that the previously paid
retainer be refunded.
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Congressman Smith picked up Mr. Berman's check on

Friday, September 14, 1990, when he returned to South
Florida. Mr. Berman had mentioned to Congressman Smith
that the amount of funds in his account might not be
sufficient to cover all of his outstanding checks, and
he had advised Congressman Smith to immediately
negotiate the refund check at Mr. Berman's bank. Based
upon Mr. Berman's advice. Congressman Smith took the
check to the Family Bank of Hallandale, Dania Branch, on
that date.

As you may know, media accounts of the transaction
have noted that Mr. Berman's check was dated
September 7, 1990 and, thus, appears to have been
written prior to the Committee c-heck to Mr. Berman. We
want to make clear to you that Congressman Smith has a

firm recollection of the chronology set forth above; we
are thus convinced that Mr. Berman's check was dated in
error, and we are attempting to gather documentation to
demonstrate that the facts we have set forth herein are
accurate.

When Congressman Smith presented Mr. Berman's check
'C at the bank, he received two cashier's checks in return.

One cashier's check was made payable directly to a third
party, while the other cashier's check was made payable
to Lawrence J. Smith. A significant portion of the
total amount was utilized for personal, rather than for

N. Committee, expenses. It was Congressman Smith's
intention that these funds would be repaid to the

0% Committee following Congressman Smith's refinancing of
his personal residence. While a portion of the funds

C were, indeed, used for campaign purposes, it does not
appear that these expenditures were properly recorded on
Committee reports filed with the Commission. We are in
the process of reconstructing those campaign related
expenditures, but are prepared to proceed, for purposes
of this action under the assumption that the

r*1 expenditures were not properly disclosed and that
Congressman Smith used a portion of the funds for
personal purposes.

We are continuing to attempt to reconstruct the
relevant records, and we will keep you advised of our
progress in this regard.

In addition to the sua sponte submission, additional

information has been published in various news reports.

The first article is an undated one that appeared in the

Miami Herald under the title "Financial questions tame Smith's

bravado, " based primarily on a "lengthy" interview with
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Rep. Smith. The article notes several questions regarding

Rep. Smithes finances before focusing on the $10,000 checks

exchanged with Brian Berman. The article notes that the news

story regarding the checks was broken by a reporter, Michael

Putney, with WPLG-TV, who reportedly found a copy of Berman's

$10,000 check to Rep. Smith in the files relating to Berman's

disbarment in 1991. The article indicates that the report of

this check prompted the Florida Bar to begin an investigation to

determine if the Berman check had been written on a client trust

account.

Another news article appeared in the April 8, 1992, edition

of the Miami Herald concerning a state investigation regarding

Brian Berman. The article states that Brian Berman had been

disbarred in 1991 by the Florida Supreme Court after the Florida

Bar reported he had allegedly bounced $2 million worth of checks

on client trust accounts and then lied to the Bar in an attempt

to explain the shortages. The article states that Berman is also

under scrutiny for a $10,000 check he wrote to Rep. Smith but

that the two inquiries are separate. The article states that

Berman and Smith were law partners for a short time in the early

1980s. The article refers to the $10,000 payment from the Smith

Committee to Berman on September 10, 1990, and then notes that

three days prior to that Berman had written a $10,000 check to

Rep. Smith personally. The article further notes that the

parties, in explaining the transaction, said that Rep. Smith had

retained Berman for legal work regarding redistricting but then

called off the agreement and "decided to square their accounts."



The article states that there is no record of Rep. Smith

reimbursing the $10,000 to his committee. It quotes Rep. Smith

as conceding that some expenditures in 1990 may not have been

reported in a manner consistent with the procedures of the

Federal Election Commission.

Another news article appeared in the April 11, 1992, edition

of the Fort Lauderdale Sun Sentinel. This article indicated that

Rep. Smith was the target of a Florida Bar investigation. It

notes that there may have been a bar rule violation by the

CD inclusion of Rep. Smithts name in the name 
of Bermants law firm.

It notes that the firm's stationery carried the title "Smith &

Berman, P.A." and listed Rep. Smith first among attorneys in the

firm as well as on checks, bank statements, and other documents.

It noted an affidavit by Berman stating that Rep. Smith had been

011
his law partner only briefly nine years earlier. The article

further states that by 1991 Rep. Smith's name had been removed

from the letterhead, but the 1991-92 white pages continued to

list Rep. Smith's law office at the same phone number and address

2
as Berman. The article also discusses the $10,000 checks

exchanged between Rep. Smith and Berman in September 1990, but

does not add any new information.

A fourth article appeared in the Miami Herald on April 12,

1992, entitled "Smith stonewalls on check probe." That article

2. According to the Corporations Division of the Florida

Secretary of State, Smith & Berman, P.A., was incorporated on

June 4. 1984. On December 19, 1990, it filed a name change to

Brian M. Berman, P.A. The latter corporation was dissolved on

October 11, 1991, for failure to file its annual report.
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focused on what it called "a long list of lingering questions"

regarding the exchange of checks between Berman and Rep. Smith.

The article reviews several of these questions. It notes that

Berman's $10,000 check to Rep. Smith was dated September 7, while

the Smith Committee's check to Berman was dated September 10, and

asks why Berman would be reimbursing Smith before Berman was

first paid for his "consulting." it then notes that the payment

to Berman came from Rep. Smith's campaign committee's account,

while Berman's check was made payable to Rep. Smith personally

and asks why the checks were written this way if there was a

reimbursement and why the $10,000 check made payable to

Rep. Smith was not endorsed over to the Smith Committee.

The article further notes that the check Berman wrote to

NRep. Smith was drawn on the "Smith & Berman P.A. Trust Account,"

which appears to be an account where the firm kept its client's

money and asks why Berman wrote the check on this account and why

Rep. Smith accepted. Next, the article states that officials at

the bank where the check was drawn and cashed told the newspaper

(N that Rep. Smith endorsed the check and converted the sum into two

cashier's checks on September 14, 1990, and then asks how the

money was spent. The article also asks what services Berman was

to provide and why he was picked for reapportionment issues when

he is not well known among Florida lawmakers who decide

reapportionment issues. ',t further notes a $5,000 payment to Tom

Spulak, a Washington lawyer and former Florida Senate aide, for

legal and political analysis. T.he article adds that the Florida
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Bar has also initiated an investigation related to Rep. Smith.
3

A May 7, 1992, article in The Washington Post reports that

Rep. Smith's attorney in Florida, Neil Sonnett, had said that the

$4,000 cashier's check made payable to Paradise Island

Enterprises paid off a personal gambling debt. See Footnote 2.

The article also quotes Sonnett as saying that when Rep. Smith

received the $10,000 check from Brian Berman he made an

"unfortunate, spur of the moment decision to treat it as a loan."

Sonnett is further quoted as saying that he had not found any

documentation that Rep. Smith recorded the transaction as a debt

to his committee. Sonnett further states that Rep. Smith had

returned the funds to his committee "last month," evidently

referring to April 1992.

N Based on the above information, there is reason to believe

several violations of the Act may have occurred. The check from

Berman, purportedly intended as a refund of the $10,000 payment

to Berman from the campaign fund, was apparently not deposited

back into the campaign depository but converted by Rep. Smith

3. An article appeared in The Washington Post on April 23, 1992,
but mainly repeats the principal factual information contained in
the two earlier Miami Herald articles.

Another Sun Sentinel article was published on April 17, 1992,
and discusses allegations that Rep. Smith's campaign committee is
paying discounted rates for the lease of a Cadillac Sedan de
Ville from Alamo Rent A Car. The article states that
Rep. Smith's committee is paying $424 a month, while an Alamo
representative quoted the reporter a price of $184 a week or $736
a month. Although this subject was not included in the
submission, the information in this article would appear to raise
an issue whether the committee may have received an in-kind
contribution from Alamo through a discounted lease arrangement
and whether Rep. Smith may have been making personal use of the
car without reimbursing his campaign committee.



-8-

into cashier's checks and used for personal and perhaps campaign

purposes. Counsel for Rep. Smith acknowledges that funds

disbursed from his campaign committee to Berman were returned to

Rep. Smith personally and, at least in part, used for personal

expenses and were not properly reported. Thus, it appears that

there has been a violation of 2 U.S.C. S 439a involving the
4

conversion of excess campaign funds to personal use, a violation

of 2 U.S.C. S 432(h) in that all campaign receipts were not

deposited into the campaign depository and all disbursements,

other than petty cash, were not made from that depository, and a

violation of 2 U.s.c. 5 434(b) in that campaign disbursements

were not fully or properly reported.

Accordingly, there is reason to believe Lawrence J. Smith

violated 2 U.S.C. 5 439a, and Larry Smith for Congress (92) and

Joseph A. Epstein, as treasurer, violated 2 U.S.C. 5 432(h) and

434(b).

The Act also addresses violations of law that are knowing and

willful. See 2 U.S.C. SS 437gla)(5)(C) and 437g(d). During the

House debates on the Conference Report for the 1976 Amendments,

Congressman Hays stated that the phrase "knowing and willful"

referred to "actions taken with full knowledge of all of the

facts and a recognition that the action is prohibited by law."

122 Cong. Rec. H3778 (daily ed. May 3, 1976). The knowing and

4. As noted earlier, Rep. Smith was first elected to Congress in
1982 and, thus, is not covered by the grandfathering provision of
Section 439a. As such, he cannot convert any of the funds of his
principal campaign committee to personal use because he is not a
"qualified Member." See 11 C.F.R. SS 113.1(f) and 113.2(e).
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willful standard has also been addressed by the courts. in

Federal Election Commission v. John A. Dramesi for Congress

Committee, 640 F.Supp. 985 (D. N.J. 1986), the court noted that

the knowing and willful standard requires knowledge that one is

violating the law. A U.S. Circuit Court of Appeals has found

that a knowing and willful violation may be established "by proof

that the defendant acted deliberately and with knowledge that the

representation was false." United States v. Hopkins, 916 F.2d

207, 214 (5th Cir. 1990). The court further said that an

inference of a knowing and willful violation may be drawn "from

the defendants' elaborate scheme for disguising" their actions

U71 and that they "deliberately conveyed information they knew to be

false to the Federal Election Commission." Id. at 214-15.

The circumstances as presently known in this matter suggest

that Rep. Smith was aware that he could not convert campaign

funds to personal use, but nevertheless deliberately embarked on

a series of transactions that, in effect, converted campaign

funds to personal use. These transactions were disguised and

01 not disclosed on the reports of the Committee.

Accordingly, there is also reason to believe Lawrence J.

Smith knowingly and willfully violated 2 U.S.C. 5 439a.
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1W June 19, 1992

CERTIFIED RAIL
RETURN RECEIPT REQUESTED

David M. Ifshin, Esq.
Ross & Hardies
888 16th Street, N.W.
Washington, D.C. 20006

RE: MUR 3538
(formerly Pre-MUR 257)
Congressman Lawrence J. Smith

Dear Mr. Ifshin:

On June 8, 1992, the Federal Election Commission found that
there is reason to believe Lawrence J. Smith knowingly and
willfully violated 2 U.S.C. 5 439a, a provision of the Federal
Election Campaign Act of 1971, as amended ("the Act"). The
Factual and Legal Analysis, which formed a basis for the

N. Commission's finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against your client. You may submit
any factual or legal materials that you believe are relevant to
the Commission's consideration of this matter. Statements
should be submitted under oath. All responses to the enclosed
Subpoena to Produce Documents must be submitted within 30 days
of your receipt of this subpoena. Any additional materials or
statements you wish to submit should accompany the response to
the subpoena.

In the absence of any additional information which
demonstrates that no further action should be taken against
your clients, the Commission may find probable cause to believe
that a violation has occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
5 111.18(d). upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
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Further, requests for pre-probable cause conciliation viii not
be entertained after briefs on probable cause have been mailed
to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.S.C. 55 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

If you have any questions, please contact Tonda M. Mott,
the attorney assigned to this matter, at (202) 219-3400.

Sincerely,

Joan D. Aikens
Lo) Chairman

Enclosures

Subpoena
Factual and Legal Analysis



BEFORE THE FEDERAL ELECTION CONNISSION

In the Matter of

MUR 3538

SUBPOENA

TO: Representative Lawrence J. Smith

Pursuant to 2 U.S.C. S 437d(a)(3), and in furtherance of

its investigation in the above-captioned matter, the Federal

Election Commission hereby subpoenas you to appear for

deposition with regard to transactions involving you, your

principal campaign committee (Larry Smith for Congress), and

tr0 Brian Berman. Notice is hereby given that the deposition is to

*V be taken on August 12, 1992, in Room 651 at 999 E Street, N.W.,

>- Washington, D.C. 20463, beginning at 10:00 a.m. and continuing

04 each day thereafter as necessary.

Further, pursuant to 2 U.S.C. 5 437d(a)(3), you are hereby

subpoenaed to produce the documents listed on the attachment toC
this subpoena. Legible copies which, where applicable, show

both sides of the documents, may be substituted for originals.

The documents must be submitted to the Office of the General

Counsel, Federal Election Commission, 999 E Street, N.W.,

Washington, D.C. 20463, by July 19, 1992.



Qoresentative Lavrence J. Smith

Pa~ge 2

WHEREFORE, the Chairman of the Federal Election Commission

has hereunto set her hand in Washington, D.C., on this

/ 7Oez day of ,1992.

Joan D. Aikens, Chairman
Federal Election Commission

ATTEST:

Sarjovtb W. E CmonsSecret dry to the Commission

Attachment
Document Request (3 pages)

cO

tn
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INSTRUCTIONS

In answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay, that is inpossession of, known by or otherwise available to you, includingdocuments and information appearing in your records.

Each answer is to be given separately and independently,
and unless specifically stated in the particular discovery
request, no answer shall be given solely by reference either toanother answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein shallset forth separately the identification of each person capableof furnishing testimony concerning the response given, denotingseparately those individuals who provided informational,
documentary or other input, and those who assisted in drafting

CK the interrogatory response.

If you cannot answer the following interrogatories in fullafter exercising due diligence to secure the full information toJ-) do so, answer to the extent possible and indicate your inabilityto answer the remainder, stating whatever information orknowledge you have concerning the unanswered portion anddetailing what you did in attempting to secure the unknowninformation.

CD Should you claim a privilege with respect to any documents,communications, or other items about which information isrequested by any of the following interrogatories and requestsfor production of documents, describe such items in sufficientdetail to provide justification for the claim. Each claim ofprivilege must specify in detail all the grounds on which itrests.

Unless otherwise indicated, the discovery request shallrefer to the time period from August 1, 1990 to the present.

The following interrogatories and requests for production
of documents are continuing in nature so as to require you tofile supplementary responses or amendments during the course ofthis investigation if you obtain further or different
information prior to or during the pendency of this matter.Include in any supplemental answers the date upon which and themanner in which such further or different information came toyour attention.
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DEVXIIUONS

For the purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined as
follows:

"You" shall mean the named respondent in this action to
whom these discovery requests are addressed, including all
officers, employees, agents or attorneys thereof.

"Persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document" shall mean the original and all non-identical
copies, including drafts, of all papers and records of every
type in your possession, custody, or control, or known by you to
exist. The term document includes, but is not limited to books,

Q letters, contracts, notes, diaries, log sheets, records of
telephone communications, transcripts, vouchers, accounting
statements, ledgers, checks, money orders or other commercial
paper, telegrams, telexes, pamphlets, circulars, leaflets,
reports, memoranda, correspondence, surveys, tabulations, audio
and video recordings, drawings, photographs, graphs, charts,
diagrams, lists, computer print-outs, and all other writings and
other data compilations from which information can be obtained.

01. "Identify" with respect to a document shall mean state the
0 nature or type of document (e.g., letter, memorandum), the date,

if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter
of the document, the location of the document, the number ofc pages comprising the document.

V "Identify" with respect to a person shall mean state the
full name, the most recent business and residence addresses and
the telephone numbers, the present occupation or position of
such person, the nature of the connection or association that
person has to any party in this proceeding. if the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and requests for the production of documents any
documents and materials which may otherwise be construed to be
out of their scope.
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1. Produce all documents relating to your receipt of a
$10,000 check from Brian Berman in September 1990.

2. Produce all documents relating to the subsequent
actions taken by you in regards to the above named check,
including, but not limited to, the purchasing, delivering, or
depositing of two cashier's checks from the the proceeds of said
check.

3. Produce all documents relating to campaign expenditures
made from the proceeds of the-above named check.

4. Produce all documents relating to your delivery of a
$10,000 check to Brian Berman in September 1990.



FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Lawrence J. Smith MUR 3538
Larry Smith for Congress (92)
and Joseph A. Epstein, as treasurer

I. GENERATION OF MATTER

This matter was generated by a sua sponte submission by

counsel for Representative Lawrence J. Smith and filed on

April 7, 1992. Counsel made a further submission on April 24,

1992. Rep. Smith is a Member of Congress, representing the 16th

Congressional District of Florida. Rep. Smith was first elected

to the House of Representatives in 1982. His current principal

campaign committee is Larry Smith for Congress (92) with

"' Joseph A. Epstein, as treasurer ("Smith Committee").'

'. I I. FACTUAL AND LEGAL ANALYSIS

CN The subject matter of this submission relates to transactions

involving Rep. Smith, Brian Berman, and Rep. Smith's 1990

principal campaign committee (Larry Smith for Congress (90)).

Brian Berman was an attorney in Hollywood, Florida, in 1990. The

1990 Smith Committee disclosed a disbursement of $10,000 to Brian

Berman on September 10, 1990, for "consulting."

In the initial submission, dated April 6, 1992, counsel for

1. In the 1989-90 election cycle, Rep. Smith's principal
campaign committee reported total receipts of approximately
$527,994 and total disbursements of approximately $275,873 with
cash on hand as of December 31, 1990, of $413,843.09. The
committee showed ending cash on hand of $413,495.41 as of
September 30, 1990, the close of the reporting period covering
the events in question in this submission. The current committee
shows an ending cash on hand of approximately $414,455 as of
March 31, 1992, according to the FEC database.
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Rep. Smith states that during the last quarter of 1990, certain

disbursements made from Rep. Smith's committee "on his own behalf

as well as the Democratic Party of Florida may not have been

properly reported." Counsel noted that additional information

was still being gathered but that Rep. Smith had asked counsel to

bring the situation to the Commission's attention and asked that

a Pre-MUR be initiated.

on April 24, 1992, counsel for Rep. Smith submitted a more

detailed letter, dated April 22, 1992. The letter refers to the

Smith Committeets $10,000 check dated September 10, 1990, payable
Ile)

to Brian Berman and in relevant part states:

At the time of the check in question, Mr. Berman
was a licensed attorney who practiced in Hollywood,
Florida. Congressman Smith had maintained his law
office in the same building as did Mr. Berman before he
was first elected to Congress, and he had sold the
assets of his law practice to Mr. Berman before entering
the U.S. House of Representatives.

In early September 1990, Congressman Smith agreed
to retain Mr. Berman to do legal and consulting work in
connection with expected congressional reapportionment
in Florida. The September 10, 1990 check on the
Committee account, in the amount of ten thousand dollars
($10,000.00), was a retainer for Mr. Berman pursuant to
that agreement. To the best of his recollection,

ON, Congressman Smith met with Mr. Berman in Hollywood,
Florida on Monday, September 10, 1990, and gave him the
check at that time. His travel record shows that he
returned to Washington, D.C. early on the morning of
Tuesday, September 11, 1992 [sic 1990).

In a telephone conversation within a day or two
after Congressman Smith had tendered the check,
Mr. Berman revealed that he was having financial
problems with his law practice; he stated that his
difficulties might affect his ability to complete the
anticipated representation and he expressed concern that
representation of Congressman Smith during the
reapportionment process under such circumstances might
unnecessarily burden the Congressman with negative
publicity. Based on Mr. Berman's disclosures,
Congressman Smith terminated his agreement with
Mr. Berman and requested that the previously paid
retainer be refunded.
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Congressman Smith picked up Mr. Berman's check on
Friday, September 14, 1990, when he returned to South
Florida. Mr. Berman had mentioned to Congressman Smith
that the amount of funds in his account might not be
sufficient to cover all of his outstanding checks, and
he had advised Congressman Smith to immediately
negotiate the refund check at Mr. Berman's bank. Based
upon Mr. Berman's advice, Congressman Smith took the
check to the Family Bank of Hallandale, Dania Branch, on
that date.

As you may know, media accounts of the transaction
have noted that Mr. Berman's check was dated
September 7, 1990 and, thus, appears to have been
written prior to the Committee check to Mr. Berman. We
want to make clear to you that Congressman Smith has a
fir-m recollection of the chronolog~y set forth above; we
are thus convinced that Mr. Berman's check was dated in
error, and we are attempting to gather documentation to
demonstrate that the facts we have set forth herein are
accurate.

When Congressman Smith presented Mr. Berman's check
at the bank, he received two cashier's checks in return.
One cashier's check was made payable directly to a third
party, while the other cashier's check was made payable
to Lawrence J. Smith. A significant portion of the
total amount was utilized for personal, rather than for
Committee, expenses. It was Congressman Smith's
intention that these funds would be repaid to the
Committee following Congressman Smith's refinancing of
his personal residence. while a portion of the funds
were, indeed, used for campaign purposes, it does not
appear that these expenditures were properly recorded on
Committee reports filed with the Commission. we are in
the process of reconstructing those campaign related
expenditures, but are prepared to proceed, for purposes
of this action under the assumption that the
expenditures were not properly disclosed and that
Congressman Smith used a portion of the funds for
personal purposes.

We are continuing to attempt to reconstruct the
relevant records, and we will keep you advised of our
progress in this regard.

in addition to the sua sponte submission, additional

information has been published in various news reports.

The first article is an undated one that appeared in the

Miami Herald under the title 'Financial questions tame Smith's

bravado," based primarily on a "lengthy" interview with
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Rep. Smith. The article notes several questions regarding

Rep. Smithos finances before focusing on the $10,000 checks

exchanged with Brian Berman. The article notes that the news

story regarding the checks was broken by a reporter, Michael

Putney, with WPLG-TV, who reportedly found a copy of Berman's

$10,000 check to Rep. Smith in the files relating to Berman's

disbarment in 1991. The article indicates that the report of

this check prompted the Florida Bar to begin an investigation to

determine if the Berman check had been written on a client trust

account.

Another news article appeared in the April 8, 1992, edition

of the Miami Herald concerning a state investigation regarding

Brian Berman. The article states that Brian Berman had been

disbarred in 1991 by the Florida Supreme Court after the Florida

Bar reported he had allegedly bounced $2 million worth of checks

on client trust accounts and then lied to the Bar in an attempt

to explain the shortages. The article states that Berman is also

under scrutiny for a $10,000 check he wrote to Rep. Smith but

* that the two inquiries are separate. The article states that

Berman and Smith were law partners for a short time in the early

1980s. The article refers to the $10,000 payment from the Smith

Committee to Berman on September 10, 1990, and then notes that

three days prior to that Berman had written a $10,000 check to

Rep. Smith personally. The article further notes that the

parties, in explaining the transaction, said that Rep. Smith had

retained Berman for legal work regarding redistricting but then

called off the agreement and "decided to square their accounts."
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The article states that there is no record of Rep. Smith

reimbursing the $10,000 to his committee. It quotes Rep. Smith

as conceding that some expenditures in 1990 may not have been

reported in a manner consistent with the procedures of the

Federal Election Commission.

Another news article appeared in the April 11, 1992, edition

of the Fort Lauderdale Sun 'Sentinel. This article indicated that

Rep. Smith was the target of a Florida Bar investigation. it

notes that there may have been a bar rule violation by the

inclusion of Rep. Smith's name in the name of Berman's law firm.

It notes that the firm's stationery carried the title "Smith&

U') Berman, P.A." and listed Rep. Smith first among attorneys in the

zz firm as well as on checks, bank statements, and other documents.

It noted an affidavit by Berman stating that Rep. Smith had been

his law partner only briefly nine years earlier. The article

further states that by 1991 Rep. Smith's name had been removed

from the letterhead, but the 1991-92 white pages continued to

list Rep. Smith's law office at the same phone number and address

as Berman. 2The article also discusses the $10,000 checks

exchanged between Rep. Smith and Berman in September 1990, but

does not add any new information.

A fourth article appeared in the Miami Herald on April 12,

1992, entitled "Smith stonewalls on check probe." That article

2. According to the Corporations Division of the Florida
Secretary of State, Smith & Berman, P.A., was incorporated on
June 4, 1984. On December 19, 1990, it filed a name change to

Brian M. Berman, P.A. The latter corporation was dissolved on
October 11, 1991, for failure to file its annual report.
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focused on what it called "a long list of lingering questions"

regarding the exchange of checks between Berman and Rep. Smith.

The article reviews several of these questions. It notes that

Berman's $10,000 check to Rep. Smith was dated September 7, while

the Smith Committee's check to Berman was dated September 10, and

asks why Berman would be reimbursing Smith before Berman was

first paid for his "consulting." It then notes that the payment

to Berman came from Rep. Smith's campaign committee's account,

while Berman's check was made payable to Rep. Smith personally

and asks why the checks were written this way if there was a

reimbursement and why the $10,000 check made payable to

Rep. Smith was not endorsed over to the Smith Committee.

The article further notes that the check Berman wrote to

Rep. Smith was drawn on the "Smith & Berman P.A. Trust Account,"

which appears to be an account where the firm kept its client's

money and asks why Berman wrote the check on this account and why

Rep. Smith accepted. Next, the article states that officials at

the bank where the check was drawn and cashed told the newspaper

that Rep. Smith endorsed the check and converted the sum into two

cashier's checks on September 14, 1990, and then asks how the

money was spent. The article also asks what services Berman was

to provide and why he was picked for reapportionment issues when

he is not well known among Florida lawmakers who decide

reapportionment issues. It further notes a $5,000 payment to Tom

Spulak, a Washington lawyer and former Florida Senate aide, for

legal and political analysis. The article adds that the Florida
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Bar has also initiated an investigation related to Rep. Smith.3

A May 7, 1992, article in The Washington Post reports that

Rep. Smith's attorney in Florida, Neil Sonnett, had said that the

$4,000 cashier's check made payable to Paradise Island

Enterprises paid off a personal gambling debt. See Footnote 2.

The article also quotes Sonnett as saying that when Rep. Smith

received the $10,000 check from Brian Berman he made an

"unfortunate, spur of the moment decision to treat it as a loan."

Sonnett is further quoted as saying that he had not found any

documentation that Rep. Smith recorded the transaction as a debt

to his committee. Sonnett further states that Rep. Smith had

returned the funds to his committee "last month," evidently

zr referring to April 1992.

N. Based on the above information, there is reason to believe

O, several violations of the Act may have occurred. The check from

Berman, purportedly intended as a refund of the $10,000 payment

to Berman from the campaign fund, was apparently not deposited

back into the campaign depository but converted by Rep. Smith

3. An article appeared in The Washington Post on April 23, 1992,
but mainly repeats the principal factual information contained in
the two earlier Miami Herald articles.

Another Sun Sentinel article was published on April 17, 1992,
and discusses allegations that Rep. Smith's campaign committee is
paying discounted rates for the lease of a Cadillac Sedan de
Ville from Alamo Rent A Car. The article states that
Rep. Smith's committee is paying $424 a month, while an Alamo
representative quoted the reporter a price of $184 a week or $736
a month. Although this subject was not included in the
submission, the information in this article would appear to raise
an issue whether the committee may have received an in-kind
contribution from Alamo through a discounted lease arrangement
and whether Rep. Smith may have been making personal use of the
car without reimbursing his campaign committee.
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into cashier's checks and used for personal and perhaps campaign

purposes. Counsel for Rep. Smith acknowledges that funds

disbursed from his campaign committee to Berman were returned to

Rep. Smith personally and, at least in part, used for personal

expenses and were not properly reported. Thus, it appears that

there has been a violation of 2 U.S.C. S 439a involving the4

conversion of excess campaign funds to personal use, a violation

of 2 U.S.C. 5 432(h) in that all campaign receipts were not

deposited into the campaign depository and all disbursements,

other than petty cash, were not made from that depository, and a

violation of 2 U.S.C. S 434(b) in that campaign disbursements

were not fully or properly reported.

Accordingly, there is reason to believe Lawrence J. Smith

violated 2 U.S.C. 5 439a, and Larry Smith for Congress (92) and

Joseph A. Epstein, as treasurer, violated 2 U.S.C. 5 432(h) and

434(b).

The Act also addresses violations of law that are knowing and

willful. See 2 U.S.C. 55 437g(a)(5)(C) and 437g(d). During the

House debates on the Conference Report for the 1976 Amendments,

Congressman Hays stated that the phrase "knowing and willful"

referred to "actions taken with full knowledge of all of the

facts and a recognition that the action is prohibited by law."

122 Cong. Rec. H3778 (daily ed. May 3, 1976). The knowing and

4. As noted earlier, Rep. Smith was first elected to Congress in

1982 and, thus, is not covered by the grandfathering provision of

Section 439a. As such, he cannot convert any of the funds of his

principal campaign committee to personal use because he is not a
"qualified Member." See 11 C.F.R. 551 13.1(f) and 113.2(e).
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willful standard has also been addressed by the courts. In

Federal Election Commission v. John A. Dramesi for Congress

Committee, 640 F.Supp. 985 (D. N.J. 1986), the court noted that

the knowing and willful standard requires knowledge that one is

violating the law. A U.S. Circuit Court of Appeals has found

that a knowing and willful violation may be established "by proof

that the defendant acted deliberately and with knowledge that the

representation was false." United States v. Hopkins, 916 F.2d

207, 214 (5th Cir. 1990). The court further said that an

inference of a knowing and willful violation may be drawn "from

the defendants' elaborate scheme for disguising" their actions

and that they "deliberately conveyed information they knew to be

false to the Federal Election Commission." Id. at 214-15.

The circumstances as presently known in this matter suggest

that Rep. Smith was aware that he could not convert campaign

funds to personal use, but nevertheless deliberately embarked on

a series of transacticns that, in effect, converted campaign

funds to personal use. These transactions were disguised and

not disclosed on the reports of the Committee.

Accordingly, there is also reason to believe Lawrence J.

Smith knowingly and willfully violated 2 U.S.C. S 439a.
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CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Records Custodian
Family Bank of Hallandale
5991 Ravenswood Road
Fort Lauderdale, Florida 33312

RE: MUR 3538

Dear Records Custodian:

The Federal Election Commission has the statutory duty of
enforcing the Federal Election Campaign Act of 1971, as amended,
and Chapters 95 and 96 of Title 26, United States Code. The
Commission has issued the attached subpoena which-requires you to
provide certain information in connection with an investigation
it is conducting. The Commission does not consider you a
respondent in this matter, but rather a witness only.

Because this information is being sought as part of an
investigation being conducted by the Commission, the
confidentiality provision of 2 U.S.C. 5 437g(a)(12)(A) applies.
That section prohibits making public any investigation conducted
by the Commission without the express written consent of the
person with respect to whom the investigation is made. You are
advised that no such consent has been given in this case.

You may consult with an attorney and have an attorney
assist you in the preparation of your responses to this
subpoena. However, you are required to submit the information
within 30 days of your receipt of this subpoena.

If you have any questions, please contact me at (800)
424-9530.

Since rely,

Tonda M. Mott
Attorney

Enclosure
Subpoena



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

MUR 3538

SUBPOENA TO PRODUCE DOCUMENTS

TO: Records Custodian
Family Bank of Hallandale

C5991 Ravenswood Road
Fort Lauderdale, FL 33312

Pursuant to 2 U.S.C. 5 437d(a)(3), and in furtherance of its

investigation in the above-captioned matter, the Federal Election

Commission hereby subpoenas the documents listed on the

attachment to this subpoena.

Notice is given that these documents must be submitted to the

Office of the General Counsel, Federal Election Commission, 999 E

Street, N.W., Washinqton, D.C. 20463, within 30 days of your

receipt of this subpoena. Legible copies which, where

applicable, show both sides of the documents may be substituted

for originals.
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WHEREFORE, the Chairman of the Federal Election Commission

has hereunto set her hand in Washington, D.C. on this

day of , 1992.

e l Joan D. Aikens, ChairmanFederal Election Commission

ATTEST:

Marjo e W. Emmons
0 Secre ary to the Commission

! Attachment
Document Request (3 pages)
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in answering these interrogatories and request for production

of documents, furnish all documents and other information,

however obtained, including hearsay, that is in possession of,

known by or otherwise available to you, including documents and

information appearing in your records.

Each answer is to be given separately and independently, and

unless specifically stated in the particular discovery request,

no answer shall be given solely by reference either to another

answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall

set forth separately the identification of each person capable of

furnishing testimony concerning the response given, denoting

separately those individuals who provided informational,

documentary or other input, and those who assisted in drafting

the interrogatory response.

If you cannot answer the following interrogatories in full

after exercising due diligence to secure the full information to

do so, answer to the extent possible and indicate your inability

to answer the remainder, stating whatever information or

knowledge you have concerning the unanswered portion and

detailing what you did in attempting to secure the unknown

information.

Should you claim a privilege with respect to any documents,

communications, or other items about which information is

requested by any of the following interrogatories and requests

for production of documents, describe such items in sufficient

detail to provide justification for the claim. Each claim of

privilege must specify in detail all the grounds on which it

rests.

Unless otherwise indicated, the discovery request shall refer

to the time period from January 1, 1990, to the present.

The following interrogatories and requests for production of
7

documents are continuing in nature so as to require you to file

supplementary responses or amendments during the course of this

investigation if you obtain further or different information

prior to or during the pendency of this matter. Include in any

supplemental answers the date upon which and the manner in which

such further or different information came to your attention.
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DEFINITIONS

For the purpose of these discovery requests, including the

instructions thereto, the terms listed below are defined as

follows:

11you" shall mean the named respondent in this action to whom

these discovery requests are addressed, including all officers,

employees, agents or attorneys thereof.

"Persons" shall be deemed to include both singular and

plural, and shall mean any natural person, partnership,

committee, association, corporation, or any other type of

organization or entity.

"Document" shall mean the original and all non-identical

copies, including drafts, of all papers and records of every type

in your possession, custody, or control, or known by you to

exist. The term document includes, but is not limited to books,

letters, contracts, notes, diaries, log sheets, records of

telephone communications, transcripts, vouchers, accounting

statements, ledgers, checks, money orders or other commercial

paper, telegrams, telexes, pamphlets, circulars, leaflets,

reports, memoranda, correspondence, surveys, tabulations, audio

and video recordings, drawings, photographs, graphs, charts,

diagrams, lists, computer print-outs, and all other writings and

other data compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the

nature or type of document (e.g., letter, memorandum), the date,

if any, appearing thereon, the date on which the document was

prepared, the title of the documentf the general subject matter

of the document, the location of the document, the number of

pages comprising the document.

"Identify" with respect to a person shall mean state the full

name, the most recent business and residence addresses and the

telephone numbers, the present occupation or position of such

person, the nature of the connection or association that person

has to any party in this proceeding. If the person to be

identified is not a natural person, provide the legal and trade

names, the address and telephone number, and the full names of

both the chief executive officer and the agent designated to

receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or

conjunctively as necessary to bring within the scope of these

interrogatories and requests for the production of documents any

documents and materials which may otherwise be construed to be

out of their scope.
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1. Produce copies of all documents relating to the issuance
of Cashiers" checks Number 26344 and 26345 by the Family Bank of
Hallandale on September 14, 1990.

2. Produce copies of all checks drawn on the Smith
Berman P.A. Trust Account, the account number of which is
believed to be #2800001090, and all checks deposited into said
account for the months of August, September, and October 1990.

3. Produce copies of all bank statements for the Smith &
Berman P.A. Trust Account, the account number of which is
believed to be #2800001090, covering the months of August,
September, and October 1990.

4. Produce copies of all signature cards for the Smith &
Berman P.A. Trust Account, the account number of which is
believed to be #2800001090, that were valid and effective during
August, September, and October 1990.
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EARL ROIEY
040 ft 331TN RIVER DRIVE
SUITE 101
NIANI FLORIDA 33166-7434
Tel. 1305) 33-1234

May 12, 1992

Office of General Counsel
Federal Election Commission
Washington, DC 20463

Gentlemen:

Re: Complaint regarding Congressman Laure
"Larry Smith for Congress"

nce Smith

As a concerned citizen, I request that the Federal
Election Commission investigate certain possible improprieties
in the Campaign Funds of Congressman Laurence Smith (FL-16).

My information has been derived from published articles in
The Miami Herald which allege improper uses of campaign
funds, including but not limited to, using them to
settle casino gambling debts.

Enclosed, for you use, are true and correct copies of
three articles written by Miami Herald Staff Writer
Ronnie Greene. These articles were published on various
dates:

April 9, 1992
April 11, 1992
May 5, 1992

Various other articles have appeared in the Fort Lauderdale
Sun Sentinel, but I do not have copies. I would refer you
to Ronnie Greene of the Miami Herald for further details.

Very truly yours,

Earl Rodney

Subscribed and sworn to before me on this ,A day of

, 1992.

e p

U-)
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Smith campaign funds paid casino
Y RONN Ui ,NE ing the $10.000 back to the campaip

ami m y taoi 'He's embarrassed by it. It was poorjudgment on his part.' where it cme from, rmn wrt his
Usin;l mone'y that onlpnisted with his chet Smith rsonally.~ l

re-election campaign. US. Rep. Larry NM SOU M p. W lw j aiino'mo a. Sonnett sid Smith decided to te

Smith paid a S4,000 .ambling debt he ran that V 0,000 check like a loan The coo-
up dunng a Iong weekend in the Bahamas, think be r&$as it was laupidi to a and Smith's former law partner, presman took the cbeck to a Family Bank
the o as sad Monday. do. He's e d Iat Lt wal paOW IWIMa, Is SeItem" M990. or Haiandwie nch, where he convered

Lawyer Neal Sonnet conied the jdmtonhis pauL" lbs m- he-uvcyeiie the it into two aer-Woaeptate eahier's
transectIon aft The Miami Herald aked Smith w deimdn iterview about the exchw -y a mm an So to checks.
him sad the coa iiums about a pay- paymen. Dso he directed Some"t to u WApmabieSu~~ epr "The mbueat hee uIa
mea to the aradis Idaud . meo~,e at mner qmeelms, wsp~e the lawyer' =omn s ii but t- hycudwa were chpl iAvsfra~ed
the woulds tarpi0 cmd owe of the advice. VhWaA Nopined to aeuaterls, e ~a
Dahasns mcit eapeasive deaettlm The M nme SOMi soldto 5m~s kh fhnmim dea~mt epi

"He reprels It very much. hs wee a huing debt camee hrow m. W6~ bo~~e ,wever, did sot
very Wislted incdn, Sout ad'swap beteM-tecarsea' an ,w Pabessu hInwsd of pay- PIIANM 80M VA INMNOWSUNSI
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ISmith paid $4,000. casino debtOUt of his re-election funds
1MOTh, FROM IA 

.
utilize that as a loan. He used it arS itreundhente
to pay some outstanding debts Latmthrtre teetrthat he had." cam.a:,.las

One orfthe cashier's checks was 0, 0, thica p gnls
f~r $4,000 and was made out to mon h isle ad The0Paradise Island Enterprises, the hs.w e aufirm that runs the famous twin { reimbuirsement is too late to behotels and 30,O00-square-root { el ce in the latest cm ag
casino where slot machines neverrelc d'am ig
close. Smith and his wife, Sheila, records.
went there in August 1990.

A costly vocation
"This was a personal ,,acahion. with his constituents in South gating Smith's dealings with Ber-

He took a couple of days off. o'er Broward and large parts of West man, who was disbarred by the
a long weekend," Sonnett said. Dade. He gained a reputation as Florida Supreme Court last year"Larry is not a gambler. Perhaps a leading advocate or Israel, and after bouncing more than $2 mail-
if he had been, he wouldn't have fought administration efforts to lion or checks on client trust
suffered that kind of a loss.." sell arms to Saudi Arabia and accounts.

The other cashier's check, for Kuwait.. He is an outspoken :, Members or Congress are
$6,000, was made out to Smith advocate of gun contro 2  ,, allowed great discretion inpersonally, the lawyer said. Son- • :' : siending campaign money. .nett said he is still documenting A hufflf ff'f b y I7! 7Teesntin h ttt
where that money went, but "This |$IsKmittedly poor jud;t- that details what campaign fundssome went ror campaign ment and an unfortunate inc," may or may not be spent for," '
expenses and some for personal dent, but not enough to tarnish said Fred Eiland, the FEC's pressexpenses, an outstanding career in the Con- officer.-Smith returned the entire gress," Sonnett said. "Ad. 1 ,The Bar inquiry is believed to
$10,000 to his campaign last think the people in his district focus on whether Smith improp-
month, Sonnett said. The reim- will understand he is human. He erly accepted money from a Ber-bUi'sernent is too late to be experiences the same kind of man law office trust account,
reflected in the latest campaign financial pressures other people •commonly used for holding a cli-records, . , experience. And occasionally be ea's. funds, and whether heA 10-year congressman, Smith, makes mistakes,- just like other allowed his name to be affiliatedS Ig, ano6ounced in a television human be/ig do.' , ... with~ th, firm after he stop pedc6~caI last 'week that','"He's blad .Ru e:bxemplary..,protlinthr. " , .-

i,,"Wie.intonrecord Tbre'I bmi iy Sit scocrtigwthbt

Plolin'dnt to concea theHe ha beenwide popu~lar Election .Cmmission are lavati. -trasctions ,.
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-h Me.re I,,Ma i, the head utdy o 'd li,Pri 104.11Nthe atc ;Dst, Ds aiach air Fam* link of

Abit ' el pseda t tl h'k wad"

,0rnm d th $10000 to has c, ,and a of wS e m'stat .)2N~~~ati~~~aeXAton the hcdise, ase ueck.sdy

toSmth by his former law.pa,... Eare~r i H e w 'wka
.,a, ran Ber'man o aSept. 7, statement tat a a md. -.1990, show t was exchagd for tures from his amp. fund
two b checks e day later. e made for entieyp
Cas thr's checks such as to e.hat itei ved an moov ans wer es mt Earlie i.-,t., ..,k_ - "i. v,-"

&- mih ured
$10,O00 ;flo

lW~fc-wiz" odo

reDutm1ow . -tk -
O ~ ~ "U w.d th mm'my

b" p d $ ma a ttoin ~ c" or0h e m u m . Ofh h

Ile) th a ederaUMiio

Uiunmj ii a
swl had

his attorney I '
Contact the

C mm-sion ml on"to 4W u that u .man

his can"a Wisefte p~-
iapPlicable 

.
laws" the stAtement sid.

At e center of the issue is a
swap Of $10,000 checks beteen 'Smith ad Berman In 1990 -
Smith an~d IBerman Werc law A bank l /
Partners during the early I9gos.

Public records show that on Scmrchs aFriday, Sept. 7, 1990, Beran. rotation that jPw .oeaS0,000 € ecktoSm ah. two cO r* .u, ;L6Thrve days later, on Monday, lvlly num-Set 10, Smith's records show I berWdchr"his e eCtion campai n wrote a C were$ 10.000 cfeck to Berman e d"d Wre I
Their stated reason for thc ti frek.m

cxchatoo: Smith wanted to hire -mBerma to tprrst him on con.
gresaioaal MfrePPOfliOnment
issues. But they caUed of' thedeal and decided to square their --
Jccosints. Althotagh recrds sho. N*-----
Berman wrote his check first, thcmen say It was a reimbursement after the Plonda Bar reponedj hefor the. PaMent from the Smith bounced $2 millon worth orcaiasMm d. checks on client trust accountsora dSsbrrm by the Berman has not returned mes-o Court last year &ages this week.

The groward . sate 6 a m~office Uwe~
Berman be d 1000toforwarded by the bar a heCheated a daeag OW o umgey.
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Bar investigating p Smitih
By RONNIE GREENE
Herald Staff Writer

The Florida Ba r i s c t igat itng I. S. R.

Larry Smith. , ho i embroiled in contro-
'crs\ o cr I 0.000 checks
he s', appcd \kith his former
law partner. the organiza-
tion said Friday.

"Wc do have a file on
Smith." said Kcin Tynan.
an assistant staff counsel
handling the case for the
Florida Bar. "Yes, I ha'c
an ongoing investigation."'

Smith. a lawyer who has
represented South Brov'ard

* and a large portion of West
lDade in Congress since

Smith 1983. declined comm.nt
..on the investigation.
* He and Brian M. Berman were partners in

.the Hollywood law firm of Smith & .krman

.in the 1980s. Although the men say tM isso-
"iation ended whent Smith went to Conress.
)-ecords show Ben an issued a S 10,000 heck

to Smith from the "Smith & Berman P.A.
Trust Account" on Sept. 7. 1990.

Three days later. Smith's election cam-
paign issued a check to Berman for the iden-
tical amount. And on Sept. 14. 1990. Smith
endorsed Berman's trust account check and
converted it into two cashier's checks at a
Broward bank. The Miami Herald reported
this week.

The Bar would not di'ulge details of its
investigation of Smith on Friday. nor would
it ,ay whether the inquiry focuses on Ber-
man's use of a law firm trust account to pa%
Smith.

A lawyer's trust account is a place %%hcre
client money is held.

"It's money entrusted to an attorne'. nor-

mally by clients." said Luain Hensel. an
assistant staff lawyer for the Bar.

Berman was disbarred by the Florida
Supreme Court last year after the Bar
reported he had bounced mom than $2 mil-

lion in- e on dient trust accounts. The

Browar4d state, attorneys ofiej in fvestigat-,

ing a complaint that Berman cheated a clientand has asked to see the entire Bar file on his

case.
Berman, vbho has not returned several

pages on his beeper, could not be reached for
comment.

The men ha c explained their check s\Aap
by sa\ing that Smith planned to retain Ber-
man to represent him on congressional reap-
porlionment matters, but they canceled the
deal and squared their accounts.

Smith's records do not show. howe~er.
that the $10.000 was returned to the cam-
paign vwhere it originated. And neither man
has cxplained %%hy Bcrman's check - said to
be a reimburwment - was written first.

The congressman issued a statement Mon-
day saying that his campaign money went for
"permissible purposes." But he acknowl-
edged some 'may not have been reported in
a manner consistent with the procedures of
the Federal Election Commission . ."

He hid his attorney ask the elect ion co
mission to examine the matter.-

I :rW OLVW 6
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FEDERAL ELECTION COMMISSION
WASHINGTON. 

D C 203 
May 26, 1992

Earl Rodney
8600 NW South River Drive
Suite 101
Miami, FL 33166-7434

RE: MUR 3526

Dear Mr. Rodney

This letter acknowledges receipt on May 20, 1992, of your

complaint alleging possible violations of the Federal Election

Campaign Act of 1971, as amended ("the Act"), by Larry Smith for

Congress(92), and Joseph A. Epstein, as treasurer. The

respondents will be notified of this complaint within five days.

You will be notified as soon as the Federal Election
Commission takes final action on your complaint. Should you

receive any additional information in this matter, please
forward it to the Office of the General Counsel. Such

information must be sworn to in the same manner as the original

complaint. We have numbered this matter RUE 3526. Please refer

to this number in all future correspondence. For your

information, we have attached a brief description of the

Commission's procedures for handling complaints.

Sincerely,

George Genel
Assistant General Counsel

Enclosure
Procedures



FEDERAL ELECTION COMMISSION
WASHINGTON. D C 2046

May 26, 1992

Joseph A. Epstein, Treasurer
Larry Smith for Congress(92)
1621 Eastlake Way
Ft. Lauderdale, FL 33326

RE: MUR 3526

Dear Mr. Epstein:

The Federal Election Commission received a complaint which
indicates that Larry Smith for Congress(92) ("Committee") and
you, as treasurer, may have violated the Federal Election

Campaign Act of 1971, as amended ("the Act"). A copy of the
complaint is enclosed. We have numbered this matter MUR 3526.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against the Comittee and

N you, as treasurer, in this matter. Please submit any factual or

legal materials which you believe are relevant to the
Commission's analysis of this matter. Where appropriate,
statements should be submitted under oath. Your response, which
should be addressed to the General Counsel's Office, must be
submitted within 15 days of receipt of this letter. If no
response is received within 15 days, the Commission may take
further action based on the available information.

This matter will remain confidential in accordance with
2 U.S.C. S 437g(a)(4)(B) and 5 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



If you have any questions, please contact Tonda Mott, the
attorney assigned to this matter, at (202) 219-3400. For
your information, we have enclosed a brief description of the
Commission's procedures for handling complaints.

Sincerely,

George F. Rishel
Assistant General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement

cc: The Honorable Lawrence J. Smith



FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463

May 26, 1992

The Honorable Lawrence J. Smith
3511 N. 52 Avenue
Hollywood, FL 33021

RE: MUR 3526

Dear Mr. Smith:

The Federal Election Commission received a complaint which
indicates that you may have violated the Federal Election

\Campaign Act of 1971, as amended ("the Act"). A copy of the
complaint is enclosed. We have numbered this matter IUR 3526.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against you in this
matter. Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this
matter. Where appropriate, statements should be submitted under
oath. Your response, which should be addressed to the General
Counsel's Office, must be submitted within 15 days of receipt of
this letter. If no response is received within 15 days, the
Commission may take further action based on the available
information.

This matter will remain confidential in accordance with
2 U.S.C. 5 437g(a)(4)(B) and 5 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



. w
If you have any questions, please contact Tonda Mott, the

attorney assigned to this matter, at (202) 219-3400. For your
information, we have enclosed a brief description of the
Commission's procedures for handling complaints.

Sincerely,

George F. Rishel
Assistant General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement
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Ms. Tonda Mott
Assistant General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 3526 - .

Dear Ms. Mott:

We are in receipt of the complaint filed with the Commissio% "-C)
against Congressman Larry Smith that has been assigned the above
MUR number.

As we discussed on the phone, Congressman Smith requested
sum s2onte on April 6, 1992, that the Commission open a pre-MUR
to correct his disclosure reports for the last quarter of 1990.
On April 22, 1992, Congressman Smith provided additional
information concerning the receipt and expenditure of funds from
the Larry Smith for Congress Committee. That information set
forth the very same facts and circumstances contained in the
newspaper articles that form the basis of the allegations set
forth in the above referenced MUR.

Please be advised that in responding to MUR 3526 we request
that you refer to the facts set forth in our letters to the
Commission of April 6 and April 22, 1992 in pre-UR 257. As the
allegations made in MUR 3526 concern the same facts and
circumstances set forth by Congressman Smith in pre-MUR 257, we
also request that the Commission join and consolidate MUR 3526
with pre-MUR 257.

Thank you for your cooperation in this matter. Should you
have any questions, please give either me or Philip Friedman a
call.

Isi cer lyl,

David M.Ifshin
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FEDERAL ELECTION C0l1hISS ION

999 a Street, N.w.
Washington, D.C. 20463 S

FIRST GENKRAL COUNSEL'S REPORT

MUR # 3526
DATE COMPLAINT RECEIVED
BY OGC: May 20, 1992
DATE OF NOTIFICATION TO
RESPONDENTS: May 26, 1992
STAFF MEMBERS: George Rishel

Tonda Mott
Jeffrey Long

COMPLAINANT: Earl Rodney

RESPONDENTS: Representative Lawrence J. Smith

co Larry Smith for Congress (92) and
Joseph A. Epstein, as treasurer

RELEVANT STATUTES: 2 U.S.C. S 432(e)
2 U.S.C. $ 432(h)
2 U.S.C. S 434(b)
2 U.S.C. 5 439a
11 C.F.R. Part 113

INTERNAL REPORTS CHECKED: Disclosure Reports
0

FEDERAL AGENCIES CHECKED: None

I. GENMRATION OF RATTERC"

This matter was generated by a complaint filed with the

Commission on May 20, 1992, by Earl Rodney (the "Complainant")

against Representative Lawrence J. Smith, and Larry Smith for

Congress (92) and Joseph A. Epstein, as treasurer (collectively,

the "Respondents"). The Complainant requests that the

Commission "investigate certain possible improprieties in the

Campaign Funds of Congressman Laurence [sic] Smith."



- 2 -

The Complainant alleges that the Respondents "improperly

use[d) campaign funds, including, but not limited to, using them

to settle gambling debts." The Complainant bases the

allegations on information "derived from published articles in

The Miami Herald," copies of which were provided.

On June 11, 1992, this Office received the response from

Counsel for Respondents.

II. FACTUAL AND LEGAL ANALYSIS

This complaint contains allegations identical to the

circumstances and information provided to the Commission on

April 7, 1992, in a sua sponte submission which was designated

as Pre-MUR 257. See, First General Counsel's Report, dated

June 3, 1992. Counsel responded to this matter (MUR 3526) by

referencing to the information provided by the Respondents in

0% Pre-MUR 257. Attachment 1. Counsel further requested that this

matter be merged with Pre-MUR 257.

Prior to receipt of the complaint in this matter, this

Office prepared a report and recommendations in Pre-MUR 257.

Based on that report, the Commission voted, on June 8, 1992, to

open a MUR in regards to Pre-MUR 257 (now MUR 3538). The

Commission further found reason to believe that Lawrence J.

Smith knowingly and willfully violated 2 U.S.C. S 439a, and

found reason to believe that Larry Smith for Congress (92) and

Joseph A. Epstein, as treasurer, violated 2 U.S.C. 55 432(h) and

434(b).



3-

In light of the action of the Comission in opening a MUR

in the sua sponte submission, the two matters, NUR 3538 and

NUR 3526, should now be merged. This will allow for more

efficient handling of the two matters. Therefore, this Office

recommends that this complaint-generated matter be merged with

the existing matter and findings in MUR 3538, retaining the NUR

number from that original submission.

Ill. RECOMMENDATIONS

1. Merge NUR 3538 with MUR 3526.

Lawrence N. Noble
General Counsel

NO_ 
__ _ BY:Date' /

Associ te General Counsel

Attachments
1. Response and request for merger

Staff assigned: George F. Rishel
Tonda N. Mott
Jeffrey D. Long



BEFORE THE FEDERAL ELECTION COMMISSION

in the Matter of )

Representative Lawrence J. Smith;
Larry Smith for Congress (92) and )
Joseph A. Epstein, as treasurer.

MUR 3526

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on June 24, 1992, the

Commission decided by a vote of 6-0 to merge MUR 3538 with

MUR 3526, as recommended in the General Counsel's Report

dated June 18, 1992.

Commissioners Aikens, Elliott, McDonald, McGarry, Potter

and Thomas voted affirmatively for the decision.

Attest:

Datear jorie .Emmons
Secr &Xary of the Commission

Received in the Secretariat: Thurs., June 18, 1992 5:08 p.m.
Circulated to the Commission: Fri., June 19, 1992 12:00 p.m.
Deadline for vote: Wed., June 24, 1992 4:00 p.m.

NO

0%

O)

Date"



FEDERAL ELECTION COMMISSION
WASHINCTO% D C 20461

July lip 1992

David M. Ifshin, Esq.
Ross & Hardies
888 16th Street, N.W.
Washington, DC 20006

RE: MUR 3526
(now MUR 3538)

Dear Mr. Ifshin:

On May 26, 1992, the Federal Election Commission ("the
Commission") notified your clients, Larry Smith for Congress
(92) and Joseph A. Epstein, as treasurer, of a complaint filed
with the Commission alleging possible violations of the Federal
Election Campaign Act of 1971. The matter was designated as
MUR 3526, and a copy of the complaint was forwarded at the time
of notification.

On June 18, 1992, the Commission merged MURs 3526 and 3538.
This matter is now known as MUR 3538. Please refer to this
number in all future correspondence.

If you have any questions, please contact me at (202)
219-3400.

Sincerely,

Tonda M. Mott



FEDERAL ELECTION COMMISSION
\%ASH1%CTO\ D C 204hiU Jul" 1. 1592

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Brian Berman
P.O. Box 220037
Hollywood, Florida 33022

RE: MUR 3538

Dear Mir. Berman:

The Federal Election Commission has the statutory duty of
enforcing the Federal Election Campaign Act of 1971, as amended,
and Chapters 95 and 96 of Title 26, United States Code. The

- Commission has issued the attached which requires you to provide
certain information in connection with an investigation it is

'0 conducting. The Commission does not consider you a respondent in
this matter, but rather a witness only.

N. Because this information is being sought as part of an
investigation being conducted by the Commission, the

0% confidentiality provision of 2 U.S.C. 5 437g(a)(12)(A) applies.
That section prohibits making public any investigation conducted
by the Commission without the express written consent of the
person with respect to whom the investigation is made. You are
advised that no such consent has been given in this case.

You may consult with an attorney and have an attorney
assist you in the preparation cf your responses to this
subpoena. However, you are required to submit the information
within 30 days of your receipt of this subpoena.

if you have any questions, please contact me at (800)
424-9530.

Sincerely,

Ton-da Mi. Mott
Attorney

Enclosure
Subpoena



BEFORE THE FEDERAL ELECTION CONNISSION

In the Matter of
MUR 3538

SUBPOENA

TO: Brian Berman

Pursuant to 2 U.S.C. S 437d(a)(3), and in furtherance of its

investigation in the above-captioned matter, the Federal Election

Commission hereby subpoenas you to appear for deposition with

-- regard to transactions involving you, Lawrence J. Smith, and his

'0 principal campaign committee, Larry Smith for Congress. Notice

is hereby given that the deposition is to be taken on August 10,

1992 in Room 651 at 999 E Street, N.W., Washington, D.C. 20463,

beginning at 10:00 a.m. and continuing each day thereafter as

necessary.

Further, pursuant to 2 U.S.C. S 437d(a)(3), you are hereby

subpoenaed to produce the documents listed on the attachment to

this subpoena. Legible copies which, where applicable, show both

sides of the documents, may be substituted for originals. The

documents must be submitted to the Office of the General Counsel,

Federal Election Commission, 999 E Street, N.W.,

Washington, D.C. 20463, by July 30, 1992.



RU!
Brian Berman
Page 2

WHEREFORE, the Chairman of the Federal Election Commission

has hereunto set her hand in Washington, D.C., on this

.3o Ztd day of ,1992.

Joan D. Aikens, Chairman
Federal Election Commission

ATTEST:
t"

C Marj •e W. Emmons
ecr ary to the Commission

Attachment
Document Request (3 pages)



MUR
Brian Berman
Page 3

INSTRUCTIONS

In answering these interrogatories and request for production
of documents, furnish all documents and other information,
however obtained, including hearsay, that is in possession of,
known by or otherwise available to you, including documents and
information appearing in your records.

Each answer is to be given separately and independently, and
unless specifically stated in the particular discovery request,
no answer shall be given solely by reference either to another
answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable of
furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting
the interrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or
knowledge you have concerning the unanswered portion and
detailing what you did in attempting to secure the unknown
information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and requests
for production of documents, describe such items in sufficient
detail to provide justification for the claim. Each claim of
privilege must specify in detail all the grounds on which it
rests.

Unless otherwise indicated, the discovery request shall refer
to the time period from January 1, 1990, to the present.

The following interrogatories and requests for production of
7

documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigation if you obtain further or different information
prior to or during the pendency of this matter. include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.



MUR
Brian Berman
Page 4 ~ DEFINITIONS

For the purpose of these discovery requests, including the

instructions thereto, the terms listed below are defined as
follows:

"You" shall mean the named respondent in this action to whom

these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof.

"persons" shall be deemed to include both singular and

plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document" shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to

- exist. The term document includes, but is not limited to books,
letters, contracts, notes, diaries, log sheets, records of

NO telephone communications, transcripts, vouchers, accounting
statements, ledgers, checks, money orders or other commercial
paper, telegrams, telexes, pamphlets, circulars, leaflets,
reports, memoranda, correspondence, surveys, tabulations, audio
and video recordings, drawings, photographs, graphs, charts,
diagrams, lists, computer print-outs, and all other writings and
other data compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the

nature or type of document (e.g., letter, memorandum), the date,

- if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter
of the document, the location of the document, the number of
pages comprising the document.

"Identify" with respect to a person shall mean state the full

name, the most recent business and residence addresses and the

telephone numbers, the present occupation or position of such

person, the nature of the connection or association that person
has to any party in this proceeding. if the person to be
identified is not a natural person, provide the legal and trade

names, the address and telephone number, and the full names of

both the chief executive officer and the agent designated to
receive service of process '-or such person.

'And" as well as "or" shall te construed disjunctively or

conjunctively as necessary to br-Ing within the scope of these
interrogatories and requests for the production of documents any

documents and materials which may otherwise be construed to be

out of their scope.
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1. Produce all documents relating to your receipt and
deposit of a check for $10,000 from the Larry Smith for Congress
committee in September 1990.

2. Produce all documents relating to the making and
delivery of a $10,000 check payable to Lawrence J. Smith in
September 1990 and drawn on the Smith & Berman P.A. Trust Account
at the Family Bank of Hallandale.

CO

\0



CIL:

Hollyoo Branch
JULY 24, 

1992

OFFICE OF THE GENERAL COUNSEL
FEDERAL ELECTION COMMISSION
ATTN TONDA MOTT
999 F STREET N.W.
WASH T N,-T7rN, P.". ?046

RFF -'AN BERMAN

WE 'ANN.T LOCATE THE SIGNATURE CARD FOR ACCOUNT NUMBER 2800001090T; T. -  .AM r ,7 qM 7-ZZ.... AME.. S h ; BERMAN FA.

CNk : WILL CONTINUE TO LOOK FOR THIS 1TEM AN" AS SOON IT IS LOCATED I
WILL SENT" THE COPY TO YOU.

'F YCU SHOULD HAVE ANY QUESTIONS. FEEL FREE TO CONTACT ME AT
'0 3C5-964-6464. BETWEEN THE HOURS OF 9:00 AM AND 4:00 PM EST.

SINCERELY,

K~fjY ARREC 2

N11% 0RA NS DEPARTMENT
CUSTODIAN OF RECORDS

C

1220-A South State Road 7. Hollywood Florida 33023 9 964-6464
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Southern Vital Record Center, a division of Dataplex Corporation, regrets to inform
are unable to locate the following items you requested: ,

0.0 -

L. - --

C-.

you th* we

- ,

W&-1 (L4-5ir

I -ii~ K~Am D7)

If we can f'.Q further assistanceplease feel free to call.

S.incerely, r-' -C  fW "D

-TAPLEX
ORATION

R> ac'L t --1

0Y A &rTh

-- Account Name/No Needed [] On-Us Transit Determination Needed

Amount of Item Needed [J Items Not In Tape Total

- Tape Total Needed [ Statement Cycle Date/No Needed

- Statement Drop Date Needed [ Batch Number Needed
- Item Not on Date Given [ Proof Number Needed

- Item Not Between Items Given [] Blank Film (Rol )
Posting Date Needed [] Fogged Film (Roll #

1"A-,
cpsc_)(O
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FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463

June 19, 1992

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Records Custodian
Family Bank of Hallandale
5991 Ravenswood Road
Fort Lauderdale, Florida 33312

RE: MUR 3538

Dear Records Custodian:

The Federal Election Commission has the statutory duty of

enforcing the Federal Election Campaign Act of 1971, as amended,

Iand Chapters 95 and 96 of Title 26, United States Code. The
Commission has issued the attached subpoena which requires you to

'0 provide certain information in connection with an investigation

it is conducting. The Commission does not consider you a

respondent in this matter, but rather a witness only.

Because this information is being sought as part of an

investigation being conducted by the Commission, the
confidentiality provision of 2 U.S.C. 5 437g(a)(12)(A) applies.
That section prohibits making public any investigation conducted

by the Commission without the express written consent of the

person with respect to whom the investigation is made. You are

C- advised that no such consent has been given in this case.

q1T You may consult with an attorney and have an attorney

assist you in the preparation of your responses to this
rch subpoena. However, you are required to submit the information

within 30 days of your receipt of this subpoena.

If you have any questions, please contact me at (800)

424-9530.

Sincerely,

Tonda M. Mott
Attorney

Enclosure
Subpoena



BEFORE THE FEDERAL ELECTION CONMISSION

In the Matter of )

MUR 3538

SUBPOENA TO PRODUCE DOCUMENTS

TO: Records Custodian
Family Bank of Hallandale

C5991 Ravenswood Road
Fort Lauderdale, FL 33312

Pursuant to 2 U.S.C. 5 437d(a)(3), and in furtherance of its

investigation in the above-captioned matter, the Federal Election

Commission hereby subpoenas the documents listed on the

attachment to this subpoena.

Notice is given that these documents must be submitted to the

C Office of the General Counsel, Federal Election Commission. 999 E

Street, N.W., Washington, D.C. 20463, within 30 days of your

receipt of this subpoena. Legible copies which, where

applicable, show both sides of the documents may be substituted

for originals.



RU'
Vtmily Bank of *allandale
Page 2

WHEREFORE, the Chairman of the Federal Election Commission

has hereunto set her hand in Washington, D.C. on this

day of . 1992.

Joan D. Aikens, Chairman
Federal Election Commission

0 ATTEST:

O Marjo( E.mons --

__ Secre ry to the Commission

Attachment
Document Request (3 pages)
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INSTRUCTIONS

in answering these interrogatories and request for production

of documents, furnish all documents and other information,

however obtained, including hearsay, that is in possession 
of,

known by or otherwise available to yout including documents and

information appearing in your records.

Each answer is to be given separately and independently, and

unless specifically stated in the particular discovery 
request,

no answer shall be given solely by reference either to another

answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall

set forth separately the identification of each person 
capable of

furnishing testimony concerning the response given, denoting

11:41 separately those individuals who provided informational,

cl documentary or other input, and 
those who assisted in drafting

the interrogatory response.

If you cannot answer the following interrogatories in full

after exercising due diligence to secure the full information 
to

do so, answer to the extent possible and indicate your inability

to answer the remainder, stating whatever information or

C>1 knowledge you have concerning 
the unanswered portion and

detailing what you did in attempting to secure the unknown

information.

Should you claim a privilege with respect to any documents,

communications, or other items about which information is

requested by any of the following interrogatories and requests

for production of documents, describe such items in sufficient

detail to provide justification for the claim. Each claim of

privilege must specify in detail all the grounds on which 
it

rests.

Unless otherwise indicated, the discovery request shall refer

to the time period from January 1, 1990, to the present.

The following interrogatories and requests for production of

documents are continuing in nature so as to require you to file

supplementary responses or amendments during the course 
of this

investigation if you obtain further or different information

prior to or during the pendency of this matter. Include in any

supplemental answers the date upon which and the manner in which

such further or different information came to your attention.
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DEFINITIONS

For the purpose of these discovery requests, including the

instructions thereto, the terms listed below are defined as

follows:

"You" shall mean the named respondent in this action to whom

these discovery requests are addressed, including all officers,

employees, agents or attorneys thereof.

"Persons" shall be deemed to include both singular and

plural, and shall mean any natural persont partnership,

committee, association, corporation, or any other type of

organization or entity.

"Document" shall mean the original and all non-identical

LO copies, including drafts, of all papers and records of every type

in your possession, custody, or control, or known by you to

exist. The term document includes, but is not limited to books,

letters, contracts, notes, diaries, log sheets, records of

telephone communications, transcripts, voucherst accounting

statements, ledgers, checks, money orders or other comwrcial

paper, telegrams, telexes, pamphlets, circulars, leaflets,

reports, memoranda, correspondence, surveys, tabulations, audio

and video recordings, drawings, photographs, graphz, charts,

diagrams, lists, computer print-outs, and all other writings and

other data compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the

nature or type of document (e.g., letter, memorandum), the date,

if any, appearing thereon, the date on which the document was

prepared, the title of the document, the general subject matter

of the document, the location of the document, the number of

roll pages comprising the document.

*Identify" with respect to a person shall mean state the full

name, the most recent business and residence addresses and the

telephone numbers, the present occupation or position of such

person, the nature of the connection or association that person

has to any party in this proceeding. if the person to be

identified is not a natural person, provide the legal and trade

names, the address and telephone number, and the full names of

both the chief executive officer and the agent designated to

receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or

conjunctively as necessary to bring within the scope of these

interrogatories and requests for the production of documents any

documents and materials which may otherwise be construed to be

out of their scope.
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1 1. Produce copies of all documents relating to the issuance
of Cashiers? checks Number 26344 and 26345 by the Family Bank of
Hallandale on September 14, 1990.

2. Produce copies of all checks drawn on the Smith
Berman P.A. Trust Account, the account number of which is
believed to be #2800001090, and all checks deposited into said
account for the months of August, September, and October 1990.

3. Produce copies of all bank statements for the Smith &
Berman P.A. Trust Account, the account number of which is
believed to be #2800001090, covering the months of August,
September, and October 1990.

J 4. Produce copies of all signature cards for the Smith &

NO Berman P.A. Trust Account, the account number of which is
believed to be #2800001090, that were valid and effective during

CIq August, September, and October 1990. 'V
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-----------------------------------------------------------

------ DEPOSLS. REL TS,DET5S D CHRG.S - -

-4T(JPERMUSITSA D E I N TT' ,rfM -IRRNSRCUON DESCRIP
0 a ft

09/lOI 3,000.001 DEPOSIT
4O%,WI- - J0.OOOL- L ------- EDP IT
0W111 105,000.001 I DEPOSIT
asid'J 4,230. 01t InFPO:IT_
0 9161 _41000.00 1 DEPOSIT
4ftL-- 4 ,S0. l L ------ LDERMS T
4~1*IL -28,80O.511 1 DEPOSIT

%* -- 0, 37-. U L------ LDEPDSIT-
01*1 200.000.001 1 DEPOSIT

-st-21 SAO-fl001 flERIT MEMO
"vial 715.501 1 DEPOSIT

L - - -_ - -. 0 L --,T T_ MEM
91 1.000.001 1 DEPOSIT

ZO L - 20.0 O00 L ------ L REVERSE.D -CI -- --.
f I I CHECK 1228

S 25- .REig ITEM FEE
I FOR RETURN OF CHECK

. - -L - - -- - L
091211 1,000.001
-- t- .. .. L

09/241 I

0 2I094'.S L -... 6.]1... rOL.
I I

05-'2.5 - 20Q0 00_. OOL__
I I

- q- -1? 1
I REVERSED CHECK
t CHECK

1,000.001 DEPOSIT ITEM RETURN
____- IREVERSL.UiC

CHECK 116i
IREVE RSED CiHEC(
I CHECK 1227
I REVE.RSD CIEC J(
I CHECK 1228

-5- 0A REIURN I-IEM.fEE
I FOR RETURN OF

1225 000000020028572
IZZ6 O0000UUUU 85 .........
1227 000000020000673
122 DO0000Z2OSB
1228 000000020005388
1'229 D0D000D200"47"
1230 000000020077819

_0.000020112033

00000002011918

00000001114UUUUUUuVcY 1.3j.3 11

0003800S00175
00090213133460-00-ooo 1so33_7_

010740921113346

o 6-0o00 ,+ 0-1 f - -

000000020008480

000000020000673

00000002000 5388

01074092611245-CHECK.... .. ..

I q1



101 4 -154 260QOQ1Q9Q PAGE 3
LAST STATEMENT 0B-31-9 -- -... .. .• - IHIS-SIAIEMEMIT,02?8:9Q

- SMITh i I-RI 4 P.A. - . . . . . ..-.-. .-- -
CO± (INTI IF $ Z ....

-------------------------------------------

- ;! I 2.-00L RETURN ITEM FEE 010740926112455
FOR RETURN OF CHECK_---------.. 9_s__=. .227?

09251 2 RETURN ITEM FEE 01b7469291124 ..
- FR RETURN OF CHECK- _- -----------

oa f 1228
. RE..VfRs. _CECK-__ 000000020028593
1 CHECK 1180

39126 -- - 7S01- I REVERSE.D EC.K . 000000020028572
I CHECK 1225

S.. .- 2 0 E RTURH 1TEMFE- _91074_9221_61
I FOR RETURN OF OiECK-

09/261 2?r.001 RETURN ITEM FEE 010740927121g1iO
_ _ FDR- RTUR1 OF CHtECK- --------------I Iu 1 122';

39.7 L - 1-0-OI I DEPOSi T J00000020066312
99/271 107,490.901 1 REVERSED CHECK 000"00O204 1

I I CHECK 1229
:)9/271 - 25.001 RETURN ITEM FEE 010740928116?2T"

_ - - - - - L FDRETIJRI F . .-OK
I I I al 1229

I S917,111.001 SS, Ir..00I TOTAL OTHER TRANSACTIONS

DAILY BALANCE OF ACCOUNT

18,550.2S 09/011 23,496.81 09/131 139.26 09/247- A - AII(L-0 .09,/a4L 9- :3.6& -.96- -09/I t- ( 7,_4._- .. ! _/U, . . . . .
62,805.40 09/051 83.138.96 09/171 57.74- 09/2662 2405 1&0 AS/n6l 201_74 09/181----- 67.26 09/?7
18,932.N48 09/071 1,174.26 09/191 16,141.95- 09128-- i 7,.M10 J49.,'t L J J 1'9 .26.. 09/Z,0 L

133o278.90 09/111 1,149.26 09121I
"""REDN ITS , DEBITS I biF . . . . . . . . . . . . ... . .. .. . . . .

-S iLC POTFn n _ .... D . BALFACE0 0 0 . . . . .. . .

-StEsso2&. 1 52~jLitQD J 1tLL5tl8~0 L 9s
-- ---------------- - Z -L--

9 .. 9 .. 6 S .& Y_ .6.



LAST STATEMENT 09-28-9. .

DIRECT "IO IJRIES TO: .. ..F,")_T GE M__OF -"AHMM F
I991 RA VENSOOD RD

E-T-.-JMR--DM-LE EL -33312
TELEPHONE (305) 989-8989 ...

SMITH S BERA"N P.A. ..

2310 HOLLYWOOD BLVD
- OLL EL-33oo6203 .....

- - TIE -MHAS REDUCED ITS FUNDS- AVAIAILITY SCHEDLLE

TO UR~GDEPOSITORS ON AN EXPEDITED BASIS.
ONUWE CK0IF aUP(I CY WUCI-REFLECTED-ONLOBBY------------------------ -- ------- - -- - -- -- -- -- -- - -NOTICESAWM IN BROOMS AVAILABLE IN ANY OF OUR

- ommmE-oiEZCEs-AmD-imz liE EROaMWLEN.OSED INTIS-.....
STATEMENT.

BEGINNING OCT 1 1990 OUR HALLANDALE BRANCH AND
- XW IR0CK-NI. CLOSE T_6.0OPH L-FRLIDY N .....-

THESE BCHES ARE LOCATED AT:
- O400- I .E NCI BLVDi BALLB.ALE.AND
'9*91 SOUTH STATE RD 7 IN DAVIE-----------------------------

OFACC IAVERAGE BALANCE I CURN NWW
0 0

NG10901 $CUOT I- - -------

CHECK Tt .G Y Crtl, _: 'fNmT MNIR 2O_0010__
*22*2Z FEDERAL TAX ID NUMBER ON FILE S9-2223234 22*22 -. .*[2Z***t2*2**** UZUU U 

1I1I*p~*:*** * 
* * x x j z

z222 
x

z ..... ..

..... -- --- ----------- ---- -
BEGINNING WITH CHECK NO. 1108

AMOUNTIDATE INUM.I AMOUNT IDATE INUM.I AMOUNTIDATE INuM. -. ..
0 0

31.00 10119 11M oTho. 56 To'T T21- 0-bo -000 WAu - ~n~ -0 O2OS20r -B r2S9 au000 OOZG79.3. -J -O U,1IJ8 L - D3 -0 D / .00.. t1236 L- WQD .0Q00 t002 121 006651 1236 000000020034947 1259 000000020106671
67.00 10/03*12161 350.00 '0/15 12371 317.27 10112 1261316 10 O309'&rt72 - i'237 00600200199Z5 -260 "000002o--3

'7.cft 4042322&!  1500n AA tn/1.4 12381R 427.0rt 10e16 1211J25 O0000001220 SO 1238 000000020053188 1261 00000002005399$
20000.00 10/0.912311 27%9.67 10/12212411 75060.78 10/1212 131 0000000OO617 IZ41 00000o02012690 7262 uuuuuuTZ468_3
-SM* SA 104 S. 1232 L - 3234.22- 1.0J2. 12't2L - -WtB,% tQ/2'I31 1 l ..Q000oR009550 1242 000000020123667 1265 000000020081082

617.50 10,03 12331 '500.00 10/10 12431 41880.12 10/25 12661233 ODOM Of'O f2B - OOOOOO2074
4W3M.4. 10S 1231L - -00 .0M tJ0t25.7L JQ0Q0.. 0 tg/'22 t j .. 00"S 609e 1257 000000020065268 1267 000000020003100
130M.49 10/22*12341 3000.00 10/10 1258i 10000.00 10/30122 fb18"1888905%- "fO-67 0060n00y476;'

--.--- -- - - - 27 KS FOR -201,0.0.. .

-- - - - - - -- ~ .............................................



wt ---- t- -m-~~ PI
LAST STATEMENT 09.-.-..

SMITH 9 BERMAN P.A. .hTJ Tt-9
"",, COMT!hIfl ._u;; _ ____

DEPITrS.. CREITS,-.B11T AN t~J GES . . ... . . .

- - - - - -0 - - - - - - - - - - - - - - - -

--281 ---.. O0_ REVERSED CHECK Q QQ000020073335II I CHEC" 1 ! 5
I- 1 -l-.-o0o0.1 I REVERSED CHECK

I I CHECK 1224
I REVERSED-JLfK

I I CHECK 1230
09281- -.... I 25-001 RETURN ITEMWFEE-

I FOR RETURN OF CHECK~~~~~~- - -I . .. . .- 1165 .. .
09/281 I 25.001 RETURN ITEM FEE

-J .. . FOR RETURNOF .....
I I I U 1224

O - -- - - -- 25.001 RETIRN ITEM-FEE_
I FOR RETURN OF CHECK

-0-0------ - 1,00 .- -

10/0il 11000.001 DEPOSIT

104 1 2,500.001 1 DEPOSIT
40O01l- - Z0.00.001 .. I- .. IREVIEIE CHEC..-

I I I CHECK 1231
4 0,09- I -.-----.- 2&.ID'-RETIUT-EI' -L- FE- -

I FOR RETURN OF CHECK

01 49,863,80 1 DEPOSIT
I-- - -1-..OO - I-DEPDST -

1'/111 20,000.001 i DEPOSIT
J U -- - 7SO00..0 L. L BEFIT_

10/121 75,060.781 REVERSED CHECK
I I rHErK 1242

10/151 1 20.06S.001 WIRE TRANSFER
40,t- --.13.08?249L .I REVE.MD CHECK

I I CHECK 1234
-, --10-Oi I REVERSED -CHEC

I I CHECK 12S9
WOOS --- S.75..QO.L fEPOS ITEM-REURN. .
101221 10,000.001 I REVERSED CHECK

- -v - - - - C$EfK_ -I2.67
10/22, 13,082.491 I REVERSED CHECK

- - I- . . t -( - F CHECKJZ3&
10/221 I 25.001 RETURN ITEM FEE

.----4---- -~ . ... .. R _ REJURT E . .. -.
I u 1267

2? - L 2S.001 R.ETIURN.lIE. FEE. .
I FOR RETURN OF , d4ECk,-

I - t q .. .. .

QOQOQ0020073573

0_Q0Z0 77819

Q1Q741001 113829

01674 IoT 3829

_1971001 113829

00022Q9922137
0000000 - 9Q 317s
oooo9 9 yoo 9o67 L
.. oo4 ..oo10oo112006

O0000000007Z252

0 QO000OO 1 08650

.90.90002000O8560 0 0 1243m

000000020079969

0100000201 0 680
000000020003 0

S0 -0 o -0;n 01-6 549

Rto 10o 1 2o31f-1)06S9

7 6'

,_,,, _ _



. 00

!, - .... .. . . .. 01o 4 15.4 -2aoQ_oQIVQ _PjGjFao, LAIT STATEMENT 09-co-,u .

SMITH 9 BERMANPA. ThIS SPf.AT Q I1---
...... . ...... -. U - .X - t LJ -__ - -

MTia D l 0sJ1sC~ DEBIZTS/CHG , J_ T SRC UQ ODESCR IPII ......

10/291 I 20,000.001 DEPOSIT ITEM RETURN 0000000ZOO333
Wc301- - -_,003-Oi .. I DEPOSIT.. QO0QOQ02006,Z09

IT301 20,000.001 1 DEPOSIT O0o o 00Q..ST
301- .O.00-0,I 1 REVERSED CHECK _OQOOOO _0762_7

t t I CHECK 1267 . . . . .

I S558,383.361 S61,215.00 TOTAL OTHER TRANSACTIONS

DAILY BALANCE OF ACCOUNT

27.9S- 09/291 647,2" .8S 10/111 8M70.43 10/22
96 -663441 __61-d ~S. 24cS-i2lfJZ 27.8;1.93 1 ?-24

7,877.05 10/031 S86,.331.64 10/151 21,971.81 10/25
- - -10,37..O- .OIOS l 53 .r-..3_ 1OZl16Ll 1.. 7.T 10/22

10,00Z.05 101091 583,651.43 10/171 2S.,975.61 10/30
.- -5212, .- ua1_ _ u 8,6&f.43- .IOzl.9. .

----------------------- --------------------- ----------~.~4IHG I CREDITS __ I--- h& I D1t ~ - ___ _DLANCE I POSTED I POSTED I BALANCE0 0 0---ll.---- ------ 3.3 s ,'a -- . .
S16,141.95- I S858,383.36 I S816.265.80

--" - --- - ---- - - - - -t - - --- . . ..

--------------------------------------------------------------------------------
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July 29, 1992

Ms. Tonda Mott
Assistant General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MUlR 3538

Dear Ms. Mott:

Enclosed please find the response of Representative Lawrence
J. Smith to the subpoena for documents issued by the Comission
in the above referenced matter as well as the respon of the
Larry Smith for Congress C0ittee (92) and Joseph A. Epstein, as
treasurer, to the separate subpoena for documents issued to them.

Should you have any questions, please live *&Iher me or
David Ifshin a call.

Sil

V/ ilip Friedman

Enclosures

T1KLEcPIC

&?" 40

L/(

P



UNITED STATES OF AMERICA
BEFORE THE FEDERAL ELECTION COMMISSION

IN TE MATTER or
) MUr 3538
)

RE8PONSE TO SUBPOENA TO PRODUCE DOCUMENTS

Larry Smith for Congress (92) and Joseph A. Epstein, as

treasurer, pursuant to 2 U.S.C. § 437d(a)(3) hereby respond to

the Federal Election Commission's subpoena to produce documents

as follows:

1. Produce all documents relating to the making and
- delivering of a $10,000 check, made payable to Brian Berman,

which was drawn on an account of the Larry Smith for Congress
Committee (90), on or about September 10, 1990. Produced
documents should include, but should not be limited to, bank
statements for all months which show bank activities relating to
the above named chock, copies of the front and back of said
chock, and any correspondence relating to said chock.

RZOPOI!8E

Larry Smith for Congress (92) and Joseph A. Epstein, as

treasurer hereby produce documents responsive to this request to

the extent that they exist, are relevant, not privileged and are

within the Congressman's possession.

2. Identify the account on which the above named check was
drawn, and all other accounts used by the Larry Smith for
Congress Committee (90).

RE8 PONOZlL

Larry Smith for Congress (92) and Joseph A. Epstein, as

treasurer hereby produce documents responsive to this request to

the extent that they exist, are relevant, not privileged and are

within the Congressman's possession.



3. Produce all documents relating to any funds paid by
Lawrence J. Smith into any account of the Larry Smith for
Congress Comttee between ipril 1, 1992 and the present.
lroduoed documents should include, but should not be limited to,
bank statements, deposit slips, and the front and back of any
such chocks.

=8SPONS 2

Larry Smith for Congress (92) and Joseph A. Epstein, as

treasurer hereby produce documents responsive to this request to

the extent that they exist, are relevant, not privileged and are

within the Congressman's possession.
LARRY SMITH F CONGRESS (92) AND
JOSE. EIN, AS TREASURER

/bAavid .. /fshin
Philip S Friedman

888 16th Street, N.W.
Washington, D.C. 20006
(202) 296-8600



-allTIP

Documents Responsive to Smith for Congress
and Joseph A. Epstein Subpoena Request No. 1



Documents Responsive to Smith for Congress
and Joseph A. Epstein Subpoena Request No. 2



T44NSFLORI)A NOA H4S 0 4RA14CHES IN IRWloAR0 COUNTY

CO3PER CITY SU'RISE LAUDERI1LL .';IA -OLLYWOCD

"34-5111 748-7788 484-eA4K 925-6556

PLANTATION NORTH PLA'TATI04

475-92Z42 581-bbO0

~***#*#**AC C 0 U N T S U M M A R .V -l

PREVIOUS BALANCE NUMBER/TOTAL CREDITS NUPOBER/TOTAL DEBITS FEES NEW 3ALANCF
r) 01 3USINESS CHECKING ACCOUNT NO. - 400019903

14,376.39 - 5 " 69,141.57 43 19,140.02 .00 65,377.94.

#~~#~~4AC
0

COUNT D E T A I L- -**#*b* ft- ft- -.- e

01 USI'lESS CHECKING
)ESCRIPTION

DEPOSIT
DEPOSIT
DEPOSIT
DEPOSIT
DE1 OS IT

19903
A+.+ U. NT DA ILY

.00 9-0

~15. 0 013 9-18

.o7 9-07
I D 9-1O 9-10v , ?0 79, 9-11

5 9-12

ATE9-l 9-13

•11 9-18
.-l4 9-17

-..... u -13 9-18
41-0 9-13 9-20

. 14 ;06' 9- 13 9-210
; -300.64,,.19-05 9-2 4

7o3Z

7634
7b42
7644

7649

7651

7655

B ALANCE
13,797.72
13,526.88
13,389.34
23,390.71
11,192.26
11,092.26
10,482.63
10,194.63
8,779*23
9713.06
9,510.95
9,210.95
9,178.95
8,759.65

66,302.44
65, 387.94
659377.94

S 100.00 9-13
d 50.00 9-10

" +2 426 3 9--1.L3
200.00 91L

45.00 9-17
110.00 9-25
150.00 9-24

99.50 9-26
250.00 9-24
380.00 9-26

DATE
.- lO
9-10
>9-18
9-25
:)925

P'ECK N(.
7497
7499

7554
7590
7605
7612
7619
7621
*7623
7625
7527
7'29
75S31
7633
7135
7,14,3

7o57:)5

AMOUNT

1,391.34
1,280.35

10.00

20.00
100.00
189.61
250.00
416.67
137.50
50.00

27.17
175.91

2 6.50
19.30

300.00
12.50
90.00
55.00

150.00
110.00
32,00

DA
9-
9-
9-

9-
9-

9-
9-
9-
9-
9-9-11

9-13
9-19
9-L7
9-26

:)-? b

9-21

I

J



'0 Documents Responsive to Smith for Congress
and Joseph A. Epstein Subpoena Request No. 3



'STATEMENT DATE
04/30/92

4011124501

ACCOUNT NO.

CYCLE
PG

6

* *** CHECKING *** BUSINESS-REGULAR
ACCOUNT NU mSER 4011124501 r NM
PAEVTI-US STATEMENT 6ALANCE A3 OF 03/31/92 .......................

PLUS 27 DEPOSITS A,) OTHER CREDITS .......................
LESS 59 CHECKS ANC ,THEq DE3ITSCUPFENT STITEMENT 3ALANCE AS C-9 C4/30/92 ............... ....

*a* CHECK TRANSACTIONS ***
SrRIAL DATE AMOUNT SERIAL
209367* 04/14 1,546.73 009517*
308368 04/29 43,000.00 003518
)08442* 04/28 50.00 008519
38;4a6* 04/01 95.50 008520
3 487 04/07 17.50 008521
308488 04/02 177.50 008522
36491* 04/02 1t105.60 008523
308493* 04/02 10.46 008524
)Q502* 04/02 25.00 008525
3)"503 04/02 1a.00 008526
)D504 04/02 250.00 008527
308505 04/02 1,000.00 008528
308507* 04/08 30.00 008530*
306508 04/17 159.00 008531
308510* 04/20 42.50 008532
l 511 04/09 60.00 00S533

)0512 04/08 424.00 005534
)n8513 04/02 36.00 008535'
)86514 04/07 48.00 008536
)08515 04/02 471.00 008537-.

DAT E
04/14
04/14
04/10
04/10
04/29
04/13
04/09
04/08
04/27
04/29
04/13
04/16
04/13
04/13
04/22--,
04/15
042.?
04/15
04/15

AMCUNT
25.00
15.00
51.94

265.00
120.08
31.40
36.77

100.00
90.00

100.00
50.00
20.00

100.00
148.40
197.16
580.00
68.90

149.46
147.10
277.50

SERIAL
008538
008539
008540
008541
008542
008544*
008545
009546
008547
008548
008549
008551*
008552
008553
008554
008556*
008566*
008567
008568

59-2242526
38,628.64
42,010.2
58,C07.55
22,631.29

OATE
04/21
04/16
04/20
04/24
04/21
04/21
04/30
04/23
04/21
04/21
04/30
04/30
04/27
04/29
04/27
04/30
04/22
04/24
04/24

AMCUNT
50. C3

203.00
5.23

495.06
46.19

180.00
5,000.00

129.71
34.79

162.07
70.00
13.18
14.18
60.00

180.00
8.90

21.75
13.00
13.00

*** CHECKING ACCOUNT TRANSACTIONS
DATE DESCRIPTION

'44/06 DEPOSIT
04/06 DEPOSIT
4/06 DEPOSIT
04/06 DEPOSIT
04/06 DEPOSIT
04/06 DEPOSIT
04/06 DEPOSIT
04/06 DEPOSIT
04/06 DEPOSIT
04/08 DEPOSIT
04/08 DEPOSIT
04/10 DEPOSIT
04/10 DEPOSIT
04/10 DEPOSIT
04/13 DEPOSIT
04/13 DEPOSIT
04/15 DEPOSIT
04/15 DEPOSIT
04/15 DEPOSIT
04/15 DEPOSIT
04/22 DEPOSIT
04/22 DEPOSIT
04/22 DEPOSIT
04/27 DEPOSIT
04/27 DEPOSIT
04/27 DEPOSIT

DEBITS CREDITS
50.00

290.00r-
368.00
750.00'-
828.00

1,218.00
1,145.00
4:883.00810486 00 ,

588.00
2,066.00

671.00
728.20
835.00
506.00

2,000.00
43.00

600.00
665.00

1,800.00
580.00
738.00
790.00
53.00

27Q.00
450.00

SEE REVERSE SIDE FOR IMPORTANT INFORMATION

-----------------------------------------------------------------------------------

: ; NOTE:
o I m-



tVf SNITH TC QGRESSJOSEP9- A fUtPIT IN
:SE3 AVE 5SUTE 400
LAUUERALE -33316

PACE

- t~S~F.D .C

S, TATEMENT DATE
1 .. 04/30/92

PG ACCOUNT NO

CYCLE

*** CHECKING ACCOUNT TRANSACTIONS ***
OATE OESCRIPTION

04/27 DEPOSIT
DEBITS CREDITS

10,000.00

*0* BALANCE 3Y DATE
03/31 3d,628.64
04/07 53,825.08
04/13 59,921.77
04/17 59,906.93
ft/_23 61,076.63
04/29 27,723.37

04/01
04/08
04/14
04/20
04/24
04/30

38,533.14
55,925.08
58,334.99
59,859.20
60,555.63
22t631.29

04/02
04/09
04/15
04/21
04/27

35,272.58
55,828.31
60,288.93
59,386.15
71,053.45

04/06
04/10
04/16
04/22
04/28

53, 9990.5
57,745.57
60,065 .9 3
61,206.34
28,003.43

TRANSFLORIOA
COOPER CITY
N PLANTATION

HAS 8 OFFICES TO SERVE YOUR FINANCIAL NEEDS
OANIA-HOLLYWOOD LAUDERHILL SUNRISE
BOYNTON BEACH WELLINGTON PLANTATION

-,----.

p., *

N'SEE REVERSE SIDE FOR IMPORTrAN

0 -
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THI S YOUR RECEIPT
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C) Documents Responsive to Smith for Congress
and Joseph A. Epstein Subpoena Request No. 3

and Smith Subpoena No. 4
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BANK SYMBOL. TRANSACTION NUMUER. AT! ANDAMOLINT OF DEPOSIT ARE SWM BELOW

DEPOSITED WITH
TRANSFLORIIDA "AUK

~IS SIIU _EP--, .I
4flu

"-THIS IS YOUR RECEIPT~ ......ALWAYS OBTAIN A REGISTERED RECEIPT
WHEN MAKING A DEPOSIT

DEPOSITS MAY NOT SE MMALE
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UNITED STATES OF AI ICA 92 JUL 29 p? e: |
BEFORE THE FEDERAL EICTION COMUSSION

x1E MATTER OF )
) UE 353
)

REBPON8E TO SUBPOENA TO PRODUCE DO CUEMTS

Representative Lawrence J. Smith, pursuant to 2 U.S.C. §

437d(a) (3) hereby responds to the Federal Election Commission's

subpoena to produce documents as follows:

1. Produce all documents relating to your request of a
$10,000 check from Brian Berman in September 1990.

RB-PON8B:

Representative Smith hereby produces documents responsive to

this request to the extent that they exist, are relevant, not

privileged and are within the Congressman's possession.

2. Produce all documents relating to the subsequent
actions taken by you in regards to the above named check,
including, but not limited to, the purchasing, delivering, or
depositing of two cashier's checks from the proceeds of said
check.

RB -IOBZ

Representative Smith hereby produces documents responsive to

this request to the extent that they exist, are relevant, not

privileged and are within the Congressman's possession.



3. Produce all documents relating to capaign expenditures
made from the proceeds of the above named chock.

Rf8l1PO88

Representative Smith will produce documents responsive to

this request to the extent that they exist, are relevant, not

privileged and are within the Congressman's possession. At

present, no such documents have been located.

4. Produce all docuaments relating to your delivery of a
$10,000 chock to Brian Berman in September 1990.

m m NGE:

Representative Smith hereby produces documents responsive to

this request to the extent that they exist, are relevant, not

privileged and are within the Congressman's possession.

Philip S Friedman
ROSS & HARDIES

C 888 16th Street, N.W.
Washington, D.C. 20006
(202) 296-8600
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EXPEDITE

IN THE SUPREME COURT OF FLOPIriA

THE FLO)RIDA BAR

Comloinant,

I N - 91-50,55 (J7E )
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EXPEDITE

1 you poid your bor dueS on August 22nd? 1990 So w re

2 tolklng obout thot time frome I OSsu. I OSSU.0 yOU

eecuted this document ot or obout the tie you sent

it into The Bor Would thot be foir?

5a I would imagine so, yes

0 Okoy So we're tolking about August, at

7 that noint in time. did you helieve that yoij keot ol

8 of the required trust records and followed oll of the

9 required trust occountinQ oroc
edure -

Ike A I believe so but I hove found out t ti t

ii didn t

12 M' HENSEL- I have here a check -- Ewcuse

1 me lets bock uo I'd like to mark this

document that we just talked about the dues

j5 stot.ment 0s Florio Bar Ewhlblt Number One

(Thereioon The Florido Bor Ewhibit Number

17 One wos morked for Td0ntiflCot1on I

BY MS HENSEL

, I hove Check number 1209 dated Seotember 7

20 1990 drown on Smith ond Bermon, P A trust OCcount

21 Bank of Hallandale, mode ooyable to Lawrence J Smith

22 1r) thP omount Of $20 000 Mr Berman IS thot your

2 g gn ot tire '

2 4 A Yes

4.What wOs the ourpose of this check"

JUSTICE REPORTING SERVICE, INC 523-6114



1

2

3

4

5

6

i7

9

13

20

think

THE WITNESS' Without checking my records I

believe the $10-000 wos deposited on the 10th

which Is the in-coming money This check wosn't

deposited until

MS HENSEL-

low Portner?

THE WITNESS-

low Portner

MS HENSEL:

MR STANWAY:

THE WITNESS"

the 14th I think

Lowrence J Smith being your

Lawrence J Smith Is not my

Is he a client?

United Stotes Congressman

And Just for the record,

Lawrence J Smith wos never my low partner

BY MS HENSEL'

0 Is he not the Smith referred to tn Smith ond

Bermon, P A 7

A Yes, he is. He is not my Partner

JUSTICE REPORTING SERVICED INC.

- - - - - --- I a - I - . - - - - - __ I- _ - I ____ I . I ,;. _ 2 - , I -JRD-

6MPIbTE - -

A. Woll, firstof-01ll, I think there was o

deposIt Into the occouot,.If you con let me *se the

account for September.

MR. LEVENTHAL! September of --

THE WITNESS: No. It's the Fomily Bonk

MS HENSEL- Fomily Bonk of Hollondole

Seotember 1990

MR WIDLANSVY. Thot one Is right there

523-6114
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EXPEDITE

V-

tit

1

2

3

4

i5

6

7

12

19

20

21

22

Ii

14

153

I'm sorry, Mr Berman I'm not real good at

I'm not understondIng YOU

The $10.000 check was given to me as a

I believe It wos for the re-districting

Were you given a retainer by Mr Sm1thy

Not by 4r Smith By - I don't know whOt --

know what account. but It cnme through his

0 All right And before that money come in,

you wrote him 0 check for 1,000, being this check

dated 9/7: is that correct?

A I wrote It. but I don't think he went to the

bank until after the other money Was deposited

0 So that 10,000 come In ond went out right

back to him: is that what hoooened

A He decided not to go through with It. I

believe

JUSTICE REPORTING SERVICE, INC.

O. Andbe:-ftver wos?

A. He os.ftr, I think, one doy In 19*2.

0. All right. You Just testified thot $10,000

come In on September the 10th?

A No I think that's when It was deposited

I think It was - I think that It was -- This may have

been o weekend or something It fell over until

Monday

numbers

A

retainer

A

I don't

nffice

523-6114



.J U

EPEDITE

1..0. -Hewbto?

SA. Pr. Smith.

0 Okov

4 MR STANWAY" Con we see the check, Pleose?

5 MS HENSEL- We're gojng to mark that as

Florida Bar Exhibit Number Two

7 (Thereupon, Florida Bar Exhlblt Number Two

8 was marked for Identification )

9 THE WITNESS- If you con let me look at the

i 4 deposit slip for Family Bank maybe I con tell

11 you the dote of It

12 BY MS HENSEL-

j35 Mr Bermon that Is

14 A The date of the deposit -- Pardon me"

15 0 Go ohead

i6 A The date of the deposit was 9/10. but I

17 think that's because It was a weekend

18 0 Who gave you that money?

19 A I don't hove o CODY of the check. but I

20 believe It come throujgh his office

21 0 And this check number 1209 that we've Just

22 talked about and morked as Florida Bar Exhibit Number

25 Two, that Is, In foct your signature on that check9

4A Y

0. 1 wont to go back for a moment, if we con,

iIITTrF RFPORTTMG SFRVTCF. INC.

.. So - _.A0jjjdgjidWftL " il - .. -1

925-6114
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1

2

3

£4

5

6

7

18

19

12

13

14

15

16

17

18

19

21

22

24

25

EXPEDITE

to the'Bornettioank' iccountm We tolked-orIlet ob6ut

the $5,000 d#Po*1t-thor
th 0 ZeldOfin gve-you thot

went into your trust Occount. And on that some doy.

$35,000 went out to other clients. Isn't it true that

you used the Zeldons money to POy those other

clients?

MR STANWAY" ObJection He previouslY

onswered that You asked him

m5 HENSEL- And what did he answer?

MR STANWAY" His onswer was he needs the

records to go through ond determine ewoctly

where the money -- YOU know, you're tying It

together And also the accountant Indicated

thot he wonted to verify ewoctly what deposits

were mode Into that account and whether they

were In transit or In Process to determirse

evoctly whot occurred We don't know for sure

MS HENSEL- Okay

MR STANWAY' Isn't that a fair --

MS HENSEL- Well we'll try It onother way

we've established the t35.000 come in on

November the 1st

MR STANWAY' Correct

MS HENSEL- Okoy Now your bank statements

indicate that another $334:000 went Into your
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3 Large, Io h endy S.fWooden. a 0r*orted#r t .

4 Notary P01lI i .11 nd I-or ithe 4tote .f I f* I~ ~t

5Large, do hereby certify that I reported the

6 deposition of BRIAN M. BERMAN, a witness called by The

7 Bar in the above-Styled cause; that the witness was

8 duly sworn by me to tell the whole truth; that the

9 foregoing Pages. numbered 1 to 106, inclusive,

10 constitute a true record of the deposition of sold

11 witness as stenographically recorded by me; and that

12 this transcript was orepared under my supervision

1.3 I further certify thot I Om not on attorney

oN 14 or counsel of any of the parties, nor a relative or

15 employee of any ottorney or counsel connected with the

16 action, nor financially interested in the action

17 WITNESS my hond and officll seal In the

18 City of Fort Lauderdale. County of Broword, State of

19 Florida, this !7Odoy of April, 1991 ,

20

21 Wendy S. Wooden ' ,,

22 Shorthand Reporter
Notary Public, State of Florida at Large

23 Ny Commission Ewpiresi February 16, 1993

24 .-

25

J UST I ,p $-9j VTCE, INC. 523-4114
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manU. ashi..

2875 N.E 1" Ste - NoMUh MW Sech, I dS 33180
Telephon (305) 83-7400- US. & Flodda 1400821-1139

Poet Ofice Box 630668- MWN, Flora 33163

August 31, 1990

Mr. Lawrence J. Smith
4747 Hollywood, Blvd.
Hollywood, Fl. 33021

Dear Mr. Smith:

This is a statement of your marker account at Paradise
Island Resort and Casino.

O Enclosed you will find a photocopy of your marker(s),

NO,,9 totaling $4.000 . This amount is due by 2/10/90
If you have any questions regarding this statement, please
call me at 1-800-821-1139.

For your convenience I have enclosed an addressed return
envelope. Please make your check payable to:

Paradise Enterprises. Ltd.. or P.E.L.

Thank you for your patronage and we hope that we may serve
you again in the future.

Sincerely yours,

Robert F. Sausser
Collection Manager

RFS:'ml
Encl.



PURCHASER'S RECEIPT - RETAIN FOR YOUJMECORDS4 INLL

PY MTOPra4 s .LI nd Ent~prineg4...T*4AT '' E
CASHIER'S CH ECK

26344

90

4,000.00

*1 *~

%0DAWOPANOUM

FOR _ _ -

0'0 2 3 to" 4 :0670 1255 240 12 I3I& Log'90

-1 - 7fcrrc r1vc
xSE 4

Pwadise kamiL Sahama
T EIU IT U;U0EI"!

Markers are counterchecks drawn against
your checking account. If you are not sure
which account, please ask a Credit
Executive.

Items not redeemed at the Cage will be
deposited according to the following
schedule, with statements sent only to
cusonr owiog, $2,00 or more.

-V AmOUM
0- 2,499

2,500- 9,999
10,000- 19,999

20,000- ABOVE

OmOKW -
7 CALENDAR

14 CALENDAR
30 CALENDAR
45 CALENDAR

When cashing out chips while markers are
still owing, it is required that the chips be
applied to the marker balance before receiv-
ing any cash.

If you have any questionas regarding our pay-
ment policies, please see a Credit Ex-
ecutive before departure, or contact our
Miami-Florida Collection Office at
1.(800)421-1139.

L.J. Smith

WI

DAYS
DAYS
DAYS
DAYS

Al
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Documents Responsive to Smith Subpoena Request Nos. I and 2



4 I 9 2 I ( ,

i -nI T Wyf

lumpIN AT C

"cm I rVilL

O NOTr WAIT[ Sy&MI 01.11

,.I

.--..72 0 I.,n1 7 zp f f n 01-

;5 5~~~ r-~1 0'
/J.d' I-

0 r-' -

6 t*.. r.. 03. 0 .

F, iL ) .$ 14 ru"

Joe Lnlla

.s1d8} " 
'  :'  

', , K

• -. ;.." . .*

:7 L"

*a...0 i--, *

* *!

,,i El k l S v£ f I .e f , , ."r I ) 0(

riI j 0

.0

'7I.

0

' 0

,u C
00



co

CD -: DEPOSIT ONLY
cba

L3

~:J.it,



.'...
S.
I ,~

* U:

f3 OT Wg lIK.

- :e.

1~

a!

*~ ?

- . . . l -

E1 w 
. 26345

PAY-Vc t
omum o(wLawence J. Sith**** S S 6000.00

n OLLARS

CASHIERS ICHECK
m Smith/Berman trust

hi - 0-.

S0 51:0670 1 2 5S 2:0 1 2131 IV

Ij

AP4111,* 
AMK-Adk- &-

m

Semember 14, 9 o90

100 263tq 5wv

MR IL't INK 4,1,1, _ .1 1J."-OF-HLL F &D, I~t&A,, %or# 007 l



___ ___ ___ __N0 230439
A~MOW

PAY TO rHE ORDER OF PARADISE ETERPRIE LIUT $1000D0ONE THOUSAND DOLLARS AND NO CENTSUSFND
I m ANE

( TS

IADOAO? W ACCEPU LE Sa

0,. . ... - , ' /

cr!



SEPTEtIBtR 1990 EVENTS NDED

SEPTEMBER OISTRICT
Fage 5

-,IEPTEM6ER 19. i990 iWEDNIESDAY)

.3 1:59 Ph
FLIGHT

L' : t'CA PANAt4 #435

;% F mIA 4:19 PM

L JC CfL Y

*o " 4 F: -~ - 3L. . - " F 1 (

"r"E 9 7-C - A T .IR "

,, .- "i CZ .M TQ 4:00 PH

,A.JIA r-DCF.TI ,CLUE

F'L -r-c un1
~wt Ev~

.00 t-
:TAT- F'.AFT, "IEETtNG

r ".ndo "I rport M.I * , t"

. !,H

LT M7

.- -'i._-

F .- ,.4,JNIY H -I; 1:

0 4 - 2:2- -:4

R~N.C, -ICE

c rj I.-

/

"T:,P



"EPTEMBER 1990 EVENTS 'INENDED
iEPTEMSER D~ISTRICT

:ETEM4BFR 22 1900 {SATIJROAY",

WrILEIJTZ "dJNIVER22ARV FAF Ti

E EL

-r erq

*j'~ ~.: *~t

~-

(4

r :

S TA

L.

.RC riEE7-

E L
3:0 0

ZrE~iF 20

F L

( TH'F -CA*

AL #

0 ,: ON T I U 1) E Q



SEPTE#4ER 1990 EVENTS* ftDED
SEPTEMBER DISTRtICT

~ee7

:,PTrEMaEE 28, 1990 FFIDAY)
:03:00 PM

HA~IRCUJT W/MEGAY
iictor/'Victoria 6S0-27 17

*%TF,1rR ~. i7'; NCAYK

- IS Ali

I HT

V/: Ni 1Aj

QN L

1':±, Z- 4i ".

04~



-Ml

lL yf. IW.
now

'.1 lp. P'l "Yt.A-4~ 4. 41 N 'R Y/ 1 Nv~J F i NC) )&1j *

THAWK YU FOR FAVORN40 US WITH YOUR

W5f '.1LiN .'!EACH WEEK FOR ALLT TCKETSS SLJED. W EWIUL.
APPRECUTE RECEIVN PAYMENT FOR YOUR
TICKETS PKMPTLY.

.J , IPLEASE MET PRW uT. NVI

4. .~ I.

. ! . I •

. fi 4

- .1711 1

N f

i.~:

-.1 4 .JO~1

) '4.

K

'_ - :' " '

L' -.. i4_,1 *-'. "7 "

&~~~4A4~*

ki;I~ 10e - -~tW %;'L

jI J.A

J. ., i ,

* II .~L iJ4jN~

9'i~ I t ... . ~ I '; t.! K . , 1 . Ale

Fu, .X AM OLJWG OSMATIC 72 "OUS HOLM IN A tVCIE FO KTIEMATO FULWS AMN SUGGEST 4 IOUS HL OfICE FOiR DOMISC FIGH.TS
CWOS T A IVE VAILE. F UNUSID PLEASE RETtN FOR CFlJr OR iND.

/

~

I
I '

p

1:.t I t.-D it I I 1-1"

-d M. ,! ' 'l



:.84799

*M

(P~sege Use 1~pewnter

(Pmwgmw Usle tpewriter
or Bafpoet Pen)

MC,

Nam / ma 7p CcdSERVICES
DESCRIPFION OF ArICLU OR SERVICES(Ins ae Qulamt md uo mk V Af ,mbiea)

- - -t

I:

Wa~ L~,t 'WI - -2FY !~.OrEE

'qlr-fNlAl - Te% =m-ni-

UNWED SIMIES HOUSE OF REPRESENTATIVES

VOUCHERHON. __,_;___-__._-___,_

GM l 041i4 (Wm

t

.0



Documents Responsive to Smith Subpoena Request No. 4
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FEDERAL ELECTION COMMISSION
WASHWNCTON. D C 2043

August 12, 1992

Richard Pullen
Accounting Office

Lois G. Lerner
Associate GeneraIc

Tonda M. Mott
Staff Attorney

Isel

Request for Witness Fee and Mileage -1145M.&

On August 19, 1992, a deposition will be conducted In
Ft. Lauderdale, Florida. It is therefore requested that one
check be issued for the witness fee in the amount indicated
below:

mileage
(Miles x .25 cents)

Witness fe

Brian Berman

THROUGH:

FROM:

SUBJECT:

Hane Miles

N/A $40.00 $40.00



Tonda 4. Mott, Uuq.
Federal 2iection Comission
Washtnqton, D.C. 20463

P.O. Box 37
Dollyoo, IORtda 33022
August 13, l"2

-mu f.".

was O 3536

FAX ONLY

Dear Ms. Mott:

Attached hereto please find copies of the followinq,
I. Deposit slip
2. Check, front and baos, payable to Lawrence J. Smith

Thank you.

Very yours,

IN. 113KAX

Note! rour pages faxed, including this letter.

L.' -
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P. 0. Box 592418, NIA
In Reply. Ple Rder to Miami, Florida 33159
File No. August 5, 1992

Lois Lerner -

Associate General Counsel
FEDERAL ELECTION COMMISSION G')
999 E STREET NW
WASHINGTON, D.C. 20463

RE: LARRY J. SMITH, -
T U. S. REPRESENTATIVE

' Dear Ms. Lerner:

'C Pursuant to a telephone conversation between Staff

Attorney Tonda Mott and Special Agent Jacqueline Boucher on the
above date, this office is requesting a copy of a canceled check

N drawn on Larry Smith's campaign account. The check is dated
September 10, 1990, in the amount of $10,000.00 with Brian Berman
named as payee.

Should you require any further information in
connection with the same, please do not hesitate to contact this
office.

Thank you in advance for your assistance.
'N

Sincerely yours,

JAMES A. OPPY
Acting Special Agent in Charge

STEVEN H. GURLEY (
Supervisory Special Agent



FEDERAL ELECTION COMMISSION
16 AN ON, 4) ) 04

August 13, 1992SENSIUIVE

MEMORANDUM

TO: The Commission /

FROM: Lawrence M. Nobl (J
General Counsel

SUBJECT: Request by FBI-Miami for information in MUR 3538

I. Introduction

On August 5, 1992, the Office of the General Counsel
0received a request, by facsimile, from the Miami Office of the

Federal Bureau of Investigation, for a copy of a canceled check
'C written on the campaign account of the Respondent in MUR 3538.

See, Attachment 1. In its investigation in MUR 3538, this
M rice previously requested and received a copy of the check
from the Respondent through Interrogatories.

0\ II. Discussion

Under 2 U.S.C. 55 437c(b)(1) and 437d(e), the Comission is
vested with exclusive jurisdiction over civil enforcement of the
Federal Election Campaign Act of 1971, as amended ('the FECA or

c the Act.") The Act further provides for the confidentiality of
Commission investigations. 2 U.S.C. S 437g(a)(12).

The investigation of MUR 3538 is ongoing and thus must
remain confidential under Section 437g(a)(12). FBI-Miami has
requested a document which is now part of the investigative
file.

Disclosure of the document, at this time, would
reveal information regarding the Comission's investigation.
Moreover, such disclosure could jeopardize the Commission's
investigation and the cooperation which we have thus far
received from the Respondent. The document is not in the
exclusive possession of the Commission files, and can be
obtained elsewhere by the requesting agency by means of a
subpoena. Therefore, the Office of the General Counsel
recommends that the Commission deny the request of FBI-Miami and
approve the proposed letter.



-2-

II. 1em dation

Approve the attached letter.

Attachments:
1. FBI Letter
2. Proposed response letter

Staff Assigned: Tonda M. Mott
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3103 T33 FEDlXAL LNCTION COMMISSION

In the Matter of

Miami Office of the Federal Bureau
of Investigation - Request for
Information.

MUR 3538

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on August 18, 1992, the

Commission decided by a vote of 5-0 to approve the letter in

MUR 3538, as recommended in the General Counsel's Memorandum

dated August 13, 1992.

Commissioners Aikens, Elliott, McDonald, Potter and

Thomas voted affirmatively for the decision; Commissioner

McGarry did not cast a vote.

Attest:

Date Secet orie W. EConss-Secretary of the Commission

Received in the Secretariat: Thurs., August 13, 1992 11:48 a.m.
Circulated to the Commission: Thurs., August 13, 1992 4:00 p.m.
Deadline for vote: Tues., August 18, 1992 4:00 p.m.

dr
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FEDERAL ELECTION COMMISSION
WASHINGTON D.C. 2043

August 24, 1992

James A. Oppy
Acting Special Agent in Charge
Federal Bureau of Investigation
P.O. Box 592418, MIA
Miami, Florida 33159

Dear Mr. Oppy:

The Commission has reviewed your August 5, 1992, letter
requesting a copy of a canceled check drawn on Larry Smith's
campaign account.

Under 2 U.S.C. SS 437c(b)(1) and 437d(e), the Commission is
vested with exclusive jurisdiction over civil enforcement of the
Federal Election Campaign Act of 1971, as amended ("the rLCA or
the Act.") The Act further provides for the confidentiality of
Commission investigations. 2 U.S.C. 5 437g(a)(12).

The requested document is part of the investigative files
of a matter which is ongoing and thus must remain confidential
under Section 437g(a)(12). The Commission cannot make its
investigations public without the written consent of the person
with respect to whom such investigation is made. 2 U.S.C.

rS 437g(a)(12)(A). No such written consent has been made in this
matter. Therefore, the Commission cannot grant your request at
this time.

If you have any further questions about this matter, please

do not hesitate to contact me at (202) 376-5690.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lerner
Associate General Counsel
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ELECTION-COMMISSION

IN THE MATTER OF:

MUR 3538

216 Southeast 6th Street
Fort t.auderdal, FTm,,rida

August 19, 19q2

10:00 o'clock a.m.

APPEARANCES:

OFFICE OF THE GENERAL COUNSEL FOR THE
FEDERAL ELECTION COMMISSION
BY: TONDA M. MOTT, ESQUIRE

- and -
KENNETH E. KELLNER, ESQUIRE

ROGER G. STANWAY, ESQUIRE
Appearing on behalf of Brian M. Berman.
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Deposition of BRIAN M. BERMAN, a witness of

lawful age, for the purpose of discovery and for use as

evidence in the above-entitled matter, wherein, pending

before the Federal Election Commission, pursuant to notice

heretofore filed before ERIC BRAY, RPR, a Notary Public in

and for the State of Florida at Large, at 2'16 Southeast

6th Street, Fort Lauderdale, Florida, on thf, 19th day of

August, 1992, commencing at 10:00 o'clock a.m.

Thereupon:
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BY MS. MOTT:

Q

A

Q

A

Q

A

Q

matter besides

Q

BRIAN M. BERMAN

lawful age, having been first duly sworn,

his oath as follows:

DIRECT EXJLMINATION

Mr. Berman, please state your full name.

Brian M. Berman.

And your counsel is here with you today?

Yes.

Would you state his name for the record.

Roger Stanway.

And is anyone else representing you in this

'Ii. Stanway?

Not that I know of.

Has anyone p1se pre\i,,usl represented von?
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1 A In regards to what?

2 Q To this matter.

3 A No.

4 MS. MOTT: For the record, my name is Tonda

5 Mott, and I represent the Office of the General

6 Counsel of the Federal Fle,-tiin Commission.

7 With me is Kenneth Kellner, als4- from the

8 Office of the General Counsel.

9 This deposition is being taken pursuant to

10 Federal Election Commission Subpoena issued in

11 connection with an investigation under Section

12 437g of Title 2 of the United States Code.

13 The Commission has jurisdiction over the

14 Federal Election Campaign Act of 1971, as

15 amended.

16 I want to remind you that you are merely

17 here as a witness in this investigation. It is

18 not involving you, however, the Statute does

19 provide that the confidentiality of this

20 investigation must be maintained until the

21 Commission closes its file on this matter, and

22 that provision does apply to you as a witness.

23 MR. STANWAY: Confidentiality as far as

24 divulging anythig that occurs here?

2 5 MS. MOTT: That ,s correct.0
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1 MR. 3TANWAY: To any outside source like

2 the newspapers?

3 MS. MO4T: That is correct.

4 This investigation has been designated as

5 the matter under review or MU7R 3538.

6 I will run through a ,-,tiple of quick

7 instructions --

8 MR. STANWAY: Repeat that again.

9 MS. MOTT: MUR 3538. That is a matter

10 under review, that is the designation for this

O 11 investigation.

12 THE WITNESS: That is on top of the

13 Subpoena.

14 MS. HOTT: That is right, that is on top

o 15 of the Subpoena.

Vl) 16 I will be asking you some questions

C 17 seeking information regarding this

18 investigation, and the questions that I ask will

19 not necessarily be limited to your involvement,

20 but may involve other people.

21 Please make sure that you verbally answer

22 all questions so the Court Reporter can get the

23 information.

24 If you do not understand a question, will

25 you let me knou, arid I do have a tendency to

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544
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speak kind of fast, in case you have not

noticed, so I will be glad to repeat anything.

If you at any time realize that you gave

an incomplete or inaccurate answer, will you

let me know, and we can go back and change

that.

THE WITNESS: Yes.

M.'. MOTT: Again, I am reminding you to

verbally answer the questions.

THE WITNESS: Fine.

CONTINUED EXAMINATION BY MS. MOTT:

Q Mr. Berman, tell me what documents you

reviewed in preparation for this depoeilon?

A I do not understand what documents -- I

sent you some documents, those are the documents I have.

Q Those are the only documents you reviewed

for today?

Yes.

Could you please state your address for the

record.

A PO Box 3700, Hollywood, Florida.

Q And do you reside in Hollywood as well?

A T r'=side different places.

Q Just because of the time frame this

involves, whllh is quite a while back, I brought for \ou a

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544
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1 calendar in case you want to refer to the time period we

2 are talking about, which is the 1990 calendar.

3 Let me show you a document.

4 Could this be marked as Exhibit Number One.

5 (Whereupon, document referred to was

6 marked Exhibit Number One in evidence.)

7 CONTINUED EXAMINATION BY MS. MOTT:

8 Q Mr. Berman, I was asking you if y'u ('-ould

9 tell me what this document is.

10 A It appears to be a copy of a check from the

11 Smith & Berman P.A. account to Lawrence J. Smith.

12 Q And do you recognize this?

13 A Yes.

14 Q And this is -- what account is this on?

15 A Smith & Berman, P.A. Trust Acebunt.

16 Q And is that an account of yours or your

17 company?

18 A It was an account of Smith & Berman, P.A.

19 Q Is the Berman you?

20 A Yes.

21 Q And whose signature appears on this check?

22 A Mine.

23 Q And could you tell me what the date is on

24 the check?

25 A September 7th of 1990.

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544
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And when wag tb. dheck written?

I do not remember.

Could you tell me the purpose of this

The check was a return of a retainer that

Smith & Berman by Larry Smith Campaign

Q And what date was this (heck given?

MR. STANWAY: Excuse me, I do not

understand the question.

MS. MOTT: What date was this check

give by you to Mr. Smith?

THE WITNESS: I do not imef r.

CONTINUED EXAMINATION BY MS. MOTT:

Q Do you have anything in your poesession

that could help you to remember that, such as a personal

calendar, phone log, anything like that?

A No.

Q Could you describe for us the circumstances

surrounding this, and by that, I mean, you stated -- could

you read back exactly what he said about the purpose of

the check.

10

Cq(.

0
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(Whereupon, the Court Reporter read back

the last answer.)

J



2;

V.

P7~

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(No oral response.)

No you understand the question?

He retained me for the work, and we spoke

he retained me.

When was it that you spoke about it?

I would imagine it would have been around

of September, or sometime during this

Q Did you talk to him on the telephone or in

person?

A I do not remember.

Q Again, let me ask you, you have no business

documents that might indicate, a phone log, personal

calendars, as to when you might have spoken with him or

met with him?

A No.

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544
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Q Mr. Berman, Old you just describe for us

the circumstances surrounding the retainer given to you by

Mr. Smith?

A The retainer, as I recall, was for work to

be done in redistricting in Florida. specifically, his

district.

Q And how did it come abo,t that li, retained

you for that work?
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3 (Wereuondocument referred to was

4 mared ExibitNumber Two in evidence.)

5 CONTNUED EAMINATON BYMS.MOT

6 Q M.BraI am showing you what has been

7 maked s Ehibi Twoandask if you recognize that.

8 A Tis apearsto bea copy of a check drawn

9 on Smith & Berman, P.A. Trust Account to Intercounty.

ca10 Q And what is the check number on this check?

0 11 A 1207.

12 Q What is the date this check was written?

13 A 9-6.

14 Q And this was written on the same account

~ o15 as the check in Exhibit Number One?

1,16 A Yes.

17 Q Actually, hang on to Exhibit One, I want to

18 ask you the check number on that check.

19 A 1209.

20 MS. MOTT: Mark this as Exhibit Number

21 Three.

22 (Whereupon, document referred to was

23 marked Exhibit Number Three in evidence.)

24 CONTINUED EXAMINATION BY MS. MOTT:

25 Q Mr. Berman, can T ask v.oii: Do you

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544
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out?

copy, here?

A

Q

one again is?

I cannot make it out.

Could you make it out from the original

I know -- maybe it is 1208.

And again, I am sorry, but the date on that

A September 7th.

MS. MOTT: Mark this as Number Four.

(Whereupon, document referred to was

marked Exhibit Number Four in evidence.)

CONTINUED EXAMINATION BY MS. MOTT:

Q Would you look at Exhibit Number Four, Mr.

Berman, and could you please describe to me what Exhibit

Number Four is.

A This appears to be a check drawn on Smith &

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544
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recognize that document?

A This appears to be a copy of a check drawn

on Smith & Berman Trust Account dated September 7th.

Q And is it the same account as the two

previous checks?

A Yes.

Q And what is the check number on this check?

A I do not know.

Q You do not know because you cannot make it

7.
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I Berman Trust MC~otut to ith & I 4n.

2 Q And what is the cheot number on this check?

3 A I do not know.

4 Q Again, do you want to look at the original?

5 A Yes, 1212.

6 Q What was the date that this check was

7 written?

8 A September 10th.

9 MS. MOTT: Mark this Number Five.

0 10 (Whereupon, document referred to was

11 marked Exhibit Number Five in evidence.)

12 CONTINUED EXAMINATION BY MS. MOTT:

13 Q And could you tell us about this chck. Mr.

14 Berman?

o 15 A This appears to be a check written on Smith

16 & Rerman Trust Account to Goodman & Webber, P.A. Trust

C 17 Account.

18 Q What is the check number on this check?

19 A 1213.

20 Q What?

21 A 1213.

22 Q What date is it written?

23 A September 11th.

24 Q Okay.

25 Mr. Berman, if you could describe for me

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544
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your usual procedure in writing checks from thiis.T t.

A I do not quite understand.

MR. STANWAY: I really do not want to

object, but it is extremely difficult to do that

because the problem with the situation that you

are getting into is, and you have to focus in on

these checks, but there were no specific

procedures; this is a trust account that he

wrote checks in and out of for expenses, for

closings, and --

MS. MOTT: Let's limit the questioning to

these checks before us right now, how is that?

MR. STANWAY: That is fine.

CONTINUED EXAMINATION BY MS. MOTT:

Q When you were writing these checks; what

was your normal procedure of your writing these checks?

A I would write a check when a check needed

to be written.

Q And what type of checkbook were these from?

" A (No oral response.)

Q And by that, I mean were they single pages,

or --

A Three on a page, that is it.

Q And did you usually write them in the order

the ohecks came out?

4.

OC
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1 A What?

2 Q And when you turned the page to a new page

3 of three checks, did you start at the top and write the

4 first one, then wrote the second one, and then the third

5 one?

6 A Sometimes.

7 Q And under what circumstant'es .uldI yo, not?

8 A When I missed a check or when I turned to

9 the wrong page or whatever.

S 10 Q And do you have a copy of that check

11 register?

12 A Somewhere.

13 MS. MOTT: Counsel, I ask that that be

14 provided to our office --

o 15 MR. STANWAY: Let me tell you the problem.

f 16 The problem with this is that I asked him

C 17 to produce the records that he had, and I got

18 some of the copies of the checks that are

19 around this period of time.

20 A lot of these records went to the Florida

21 Bar, and I do not know whether some of those

22 records are still with the Florida Bar --

23 MS. MOTT: The originals of that?

24 MR. STANWAY: A lot of the original records

25 were not, and I do not know if we ever got some

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544
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1 of these records back. Aein, what we had .to

2 do, just for your intormation, and this may help

3 you understand what we were involved in, here.

4 There are trust accounting procedures that

5 you can read per the Florida Bar, and I am sure

6 wherever you are licensed, it has the same

7 requirements.

8 There are numerous trust account

9 requirements. You have accounts receivables,

10 accounts payable ledger cards, ledger books, and

11 everything else that was required, and Mr.

12 Berman did not have those records or did not

13 keep those records at the time of these

'14 transactions, and I am focusing in on these

0 15 transactions.

16 MS. NOTT: That is fine.

17 MR. STANWAY: As a result of that, we had

18 to go back and reconstruct records which Mr.

19 Berman did for the Florida Bar, because we had

20 a rule to show cause why we should not be held

21 in contempt by the Supreme Court of Florida for

22 not finding those records and they automatically

23 suspend you if you do not have your proper

24 trust accounting records.

25 We reconstructed those records, and a lot0

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544



1of those records were reconstructed like last

2year, a year and a half after the fact, and

3 the accuracy would be dependent upon his memory

4 at the time, and what he was able to glean from

5 the records he had. So we submitted all these

6 records to the Florida Bar, and they have those

7 records.

8 MS. MOTT: They currently have those?

9 MR. STANWAY: I know they never returned

10 them --

11 THE WITNESS: They returned some.

12 MR. STANWAY: What records we have we gave

13 you, but I will say that any records you need,

14 if you tell me, we will try to get.

o) 15 MS. MOTT~: Let's do this: If you would

16 try to locate the register for just this

17 particular period of checks, and if you could

18 locate that for me, if you could go ahead, you

19 still have my number and everything --

20 THE WITNESS: Yes.

21 MS. MOTT: If you can get those to me --

22 MR. STANWAY: So you need the check ledger

23 sheet, where the checks were written from --

24 MS. MOTT: Right.

25 THE WITNESS: The check stubs?

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544
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MS. MOTT: Exactly.

2 If you cannot locate those, let me know

3 as well, and I will --

4 MR. STANWAY: I do not think I have any

5 better copies of those check,. than you have --

6 MS. MOTT: I do not doubt that.

7 MR. STANWAY: If you want - ,f those,

8 better copies of those, I do not h, ve them --

9 MS. MOTT: Do you have records besides the

1)0 ones that were sent to us and the copies of

11 these checks?

12 MR. STANWAY: All I got were copies of the

13 checks that were around these checks, and that

i 14 is all I got. And that is what you got --

o 15 MS. MOTT: We may actually get a copy, a

tw ) 16 better copy --

17 MR. STANWAY: What I am saying is, for

18 example, looking at Check #1208, you can read
OK

19 1208, it a lot better copy than the copy you

20 have, so I may have a few more, maybe I have

21 a few more checks.

22 T do not have the check stubs that these

23 are related to, nor do I know where those are

24 located.

25 MS. MOTT: Then what we will do is I

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544
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1 will get a better copy of these cheeks fro

2 you and go ahead and try to locate the Check

3 stubs.

4 MR. STANWAY: When do you want these?

5 Will you be down here up until today or

6 tomorrow?

7 MS. MOTT: We are leaving at 5;30.

8 MR. STANWAY: If I find them, I will fax

9 them up there.

%0 10 MR. KELLNER: You can mail it to us

11 next week.

12 MR. STANWAY: If I find them, they will be

13 in boxes and boxes.

14 MS. MOT: Let's get all this paperwork out

o 15 of the way. Let's mark this next exhibit.

16 (Whereupon, document referred to was

17 marked Exhibit Number Six in evidence.)

18 CONTINUED EXAMINATION BY MS. MOTT:

19 Q Mr. Berman, let me show you this and ask if

20 you recognize this.

21 A This appears to be a copy of a check given

22 to me from Larry Smith for Congress, which is a retainer

23 for the redistricting.

24 Q And what is the check number?

25 A 7498.

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544



3 Q This is written on ttbe Larry Smith for

2 Congress account?

3 A Yes.

4 Q And do you recognize the signature on that?

5 A I have seen Mr. Smith's signature, I would

6 imagine that is it, but I am not a handwriting expert.

7 Q And what is the date of thu.- rheck?

8 A September 10th.

9 Q Okay.

N 10 If you could explain to me what occurred

11 when you received this check, as far as what you did with

12 it.

13 A I deposited it.

14 Q And this would be a copy of the deposit

0 15 slip that you sent to us, is that correct?

16 A Yes.

C 17 MS. MOTT: Mark this as Number Seven.

18 (Whereupon, document referred to was

19 marked Exhibit Number Seven in evidence.)

20 CONTINUED EXAMINATION BY MS. MOTT:

21 Q Mr. Berman, is this a copy of the deposit

22 slip where you deposited the check?

23 A It appears to be, yes.

24 Q What account was this deposited into?

25 A Smith & Berman, P.A. Trust Account.

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544



~r:uaNow that wehave:gotten that out of tM 1

2 ia, IfYouwill go back for se and tell me exactly how

3 ths prticlarworkwasinitate andhowyou went about

5 A spke t hi abot dingthe work.

6 Q What kind of work was that?

7 A Redistricting.

8 We spoke about the retainer, he gave mie a

9 retainer of ten thousand dollars, and subsequent to that,

10 1 had been having some problems, so I decided against

11 going forward with it, so I gave him back his retainer.

12 Q When did you talk to his and decide to give

A13 him b~ack his retainer?

0%14 A I do not remember the date, but it was the

o) 15 day after he gave me the check.

16 'Q Let me go ahead and give you Exhibit Six

17 and Exhibit one to have in front of you so maybe this will

18 help you remember --

19 A Fine.

20 Q When did you receive the retainer check?

21 A I just do not remember.

22 Q And again, do you have any documents -

23 A N(-.

24 Q Personal notes?

25 A No.

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544
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Q Was there any written agreement for t*se

services?

A No.

Q Did you personally receive the check from

Mr. Smith, or was it sent to you in the mail?

A I do not remember if I ptrsonally received

it or if it came in the mail, but I got it because I

endorsed it and deposited it.

Q Do you remember if you personally gave him

the reimbursement check, or whether that was sent in the

mail?

A I do not think it was sent in the mail.

Q So do you think you gave it to bim

personally?

A I really do not remember, but I do not

think it was sent in the mail.

Q Was there any written agreement about the

reimbursement?

A No.

Q Mr. Berman, had you previously done any

reapportionment-type work?

A No.

Q What type of law do you usually practice?

A I have a general practice.

Q And what was the name of your firm at that



S W~

1 time?

2 A At which time?

4 A Smith & Berman, P.A.

5 Q And do you recall -- strike that.

6 How long has it been known as Smith &

7 Berman, P.A.?

8 A Since -- well, let me do it a different

9 way.

1 10 It's name originally was Smith, Berman &

11 Rahl, P.A., and it was formed in 1982.

12 Within two years after that, Rahl, for some

13 reason - no need to get into that - was drped from the

14 firm, and the name then changed to Smith & Berman, P.A.

o 15 Q That was in 19 --

tn) 16 A Probably '84.

C17 Q And where there any other partners

18 associated with the firm?

19 A No.

20 Q In 1990, in September of 1990, were there

21 any other partners?

22 A No. There were not any partners.

23 Q Was Mr. Smith a partner?

24 A No.

25 Q Was he ever a partner in the firm?0,

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544
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A In 1982 he was a partner, I think, for two

ho~d%4&tJi

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

But the name of the firm remained Smith &

Yes.

In September of 1990 --

Yes.

Could you explain that for me.

Explain what?

Why Mr. Smith's name remained as part of

in 1990 if he was not a partner of the fir

Because the firm was formed in .962, and

name of the firm.

He was not a stockholder or anything like

Q Did you ever share space with Mr. Smith?

A Yes.

Q And how long was that, what time period was

A You mean after the thing was formed or

before?

Well, ever, I guess.

Maybe for six months.

That was in --

1980 or '91, and I would not say share is

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544
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that was
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Q

A
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A

Q

name

A

the
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A Yes.

Q You say there were no other partners.

affiliated wi

A

A
QA

Q

A

Q

A

Q

A

Q

A

Q

A

Q

Where there any associate attorneys

th the firm in September of 1990?

Yes.

Would you give me their names?

Steven Feinman.

Anyone else?

No, I do not think so.

Any other-employees of the firb?

Secretaries.

And could you give me their names?

Joan Redlhammer, Jenny Koesters.

Can you spell that?

K-o-e-s-t-e-r-s.

There was a receptionist --

Do you recall the receptionist's name?

No.

And those were the secretaries?

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544
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Q Did Mr. BSmth's name appear on any other

documents of the firm besides, obviously, the letterhead?

A The letterhead.

Q And it appeared on the letterhead in

September of 19907
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any other

Yes.

Since September of 1990, there was

one associate and the secretaries?

I believe so.

And was Mr. Smith doing any legal work out

A No.

MR. STANWAY: You are talking about the

period of September --

MS. MOTT: September of 1990, that is

correct --

MR. STANWAY: So these questions are

focused around that time --

MS. MMT-: That is correct.

EXAMINATION BY MS. MOTT:

Q Aside from September of 1990, did youb ave

business dealings with Mr. Smith?

A Regarding what?

Q Did you ever do any legal work for him?

A I do not remember. I could have, but I do

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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yourself, the

A

Q

of the firm?

not know.

Q When you say you could have, you do not

remember any specific --

A I think at one time -- I think one time he

refinanced his house and we did that for him.
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Q That would have been when?

A I do not know, before this.

Q Before this?

A Yes.

Q Could you just explain for me how you knew

Mr. Smith, whether personally or professionally --

A Well, he lived two blocks from me, and I

have known him for about fifteen or sixt,,n years.

Q Do you have any personal financial dealings

with him?

financial

A I do not know what you mean by personal

dealings.

Q Did you ever loan money to him?

A No.

Q Did you ever sell him real estate or --

A No --

MR. STANWAY: Again, why are we delving in

that, that has no relevancy in these

proceedings.

MS. MOTT: What I am trying to understand

is exactly what the relationship is or was

between Mr. Berman and Mr. Smith during this

time period where Mr. Smith's name is on records

of the firm --

MR. STANWAY: Okay. Why- don't you ask him

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544
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I that question, if that t the question you are

2 trying to get to.

3 MS. MOTT: Okay.

4 MR. STANWAY: The rest of these items,

5 personal financial dealings and everything else

6 may have occurred over the years whi-h do not

7 have any relevancy to anything that occurred on

8 September 9, 1990.

9 MS. MOTT: Well, we think they might have,

If) 10 so we want to know what the relationship between

11 the two men was, and clearly, if he knew Mr.

12 Smith for sixteen years, we want to understand

13 how this partioular transaction in September of

14 1990 came about. And we feel that his

15 relationship with Mr. Smith is relevant.

16 THE WITNESS: You can ask me the question.

C 17 I will answer the best I can.

18 CONTINUED EXAMINATION BY MS. MOTT:

19 Q If you would explain to me the

20 relationship that you and Mr. Smith had that culminated

21 in this transaction.

22 A There was no relationship that we had that

23 culminated in this transaction.

24 He wanted me to do some work in

25 redistricting, and I wanted to get into that area if I
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1 1oud, and that is why we did this when we did.

2 What happened was that he had a firm by the

3 name of Larry Smith or Lawrence J. Smith, P.A., and I was

4 a sole practitioner, and we merged the firms, and that was

5 back in 1982 --

6 Q There was a merger back in 19827

7 A Yes, that is where the name originally came

8 from. And Smith, Berman & Rahl, P.A., Rahl being his

9 associate at that time, and so we added -- I decided to

10 add her name to it, and then it did not work out, so I

11 took it back.

12 Q Did the two of you ever actually practice

13 together?

14 A Yes, between October 15th or thereabouts of

O 15 1962 and the time he went to Congress, which was January

16 of '83, at which time he was inducted in Congress.

C' 17 Q At that point, what happened to his

18 interest in the firm?

19 A He never an interest in the firm.

20 Q I am confused.

21 A The merger agreement was such that I was to

22 buy the assets of the firm, of his firm.

23 Q And you purchased those assets in 1982?

24 A Yes.

25 Q Where did that take place?

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544
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1 A Where did it take place?

2 Q Yes.

3 A Hollywood.

4 Q Would there be any documents regarding that

5 merger?

6 A There was, yes, there was a document.

7 MS. MOTT: Can we get those?

8 MR. STANWAY: You want a copy of that?

9 MS. MOTT: Please. Again, I am trying to
N 10 understand what the business aspect of this was,
C04 11 and why in 1990, the Smith name conti ued to be

12 on the trust account letterhead, etcetera --

13 MR. STANWAY: I would suggest that --

14 THE WITNBSB: I would rather not get into

C 15 all of this because I do not know what it has to

16 do -- if we can go off the record, I would like

17 to make a comment, and I would rather go off the

18 record --

19 MS. MOTT: Let's go off the record.

20 (Whereupon, an off the record discussion

21 was had.)

22 MS. MOTT: Back on the record.

23 Just so you will know, Mr. Berman, first ot

24 all, I want to reiterate that you are a witness

25 in this, and we are not investigating Mr.

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544
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Berman, and the investigation that the

Commission does is very strict about

confidentiality and none of this -- this all

remains confidential. So hopefully, that will

put you at ease somewhat.

What we are trying to do here is just focus

in on the early- part of September 1990 and see

if we can start somewhere.

If you can take a look at that calendar,

Mr. Berman, and try to recall the events that

led up to when you spoke to Mr. Smith, whether

it was on the telephone or -

THE WITNESS: As I told you before, I

do not remember when I spoke to his, but I

spoke to him.

The only thing that I can tell you is that

had to get a check back from me prior to the

14th, and that was the day it was cashed.

EXAMINATION BY MS. MOTT:

Q The check that you gave to him is dated

9-7?

A

Q

actually given

A

Yes.

But do you remember when the check was

to him?

No.

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544
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-1 Q ct tim prior to the 14th?

2 A Well, it had to be --

3 MR. STANWAY: Wait a second, Brian, don't

4 guess. If you know --

5 THE WITNESS: Because on the 14th,

6 according to the bank if I read this right,

7 that is when the check was cashed, or whatever,

8 that happened on the 14th.

9 CONTINUED EXAMINATION BY MS. MOTT:

0 10 Q Do you recall if anyone else knew about the

C4 11 transaction besides Mr. Smith and yourself?

12 A I do not think anyone else knew about the

13 transaction.
?N

14 Q Keeping in mind we are talking about the

o 15 time period from the beginning of September.

S') 16 What type of records would you have kept

17 involving the discussion with Mr. Smith about the

18 transaction or the agreement?

19 A None.

20 Q There were no records on this transaction?

21 A It is all in my head.

22 Q You did not keep any kind of telephone log

23 or personal diary?

24 A No.

25 Q Notes?

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544
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recall whe

spoke to h

A No. I kept it all in my head.

Q And you say you recall talking to Mr. Smith

ne regarding this?

A I said I spoke to him, I said I do not

ther it was in person or on the phone, but I

im about doing the redistricting.

Q And did he contact you?

A T would imagine so. It wti for his

benefit.

Q Do you keep any kind of records of clients,

and by that I guess I mean, would you have opened any kind

of file?

A I would have opened a file eventually if

there was something to put in the file, but just opening a

file, no, I did not do that.

Q So the check that you received from the

Smith Committee --

A Yes.

Q -- what day did you receive that on?

A I do not remember, but it had to be before

the 10th, because that is the day of the deposit.

Q Do you recall what Mr. Smith said to you

when you discussed this agreement?

A It was something, I believe, to the affect

that to do some work for him in the state regarding the

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544
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Q

A

Q

of

A

Q

A

When you wrote out a check --

Yes.

-- you wrote it out. Did you do the

what was in there?

Yes.

So what was the accountant's involvement?

He did not take care of the trust account

checks.

At all?

Not at that time.

MS. MOTT: Do you have any questions?
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redistricting that they were going through, that they

were going to go through.

Q Mr. Berman, let me ask you this: As far as

processing your checks and again, we are talking about

within this time frame, did you actually do the book work

on that or did you have an accountant?

A I had an accountant, but he did not do the

book work.

Q You actually wrote or wrote out the checks?

A Yes.

Q And did you keep, mathematically, I guess,

keep the checkbook, or was that part of the --

A Excuse me, what do you mean did I keep the

checkbook?

tallying



~*

~~"- A
7 '71

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544

33

MR. KELLNER: Yen.

I would like to ask a couple, of questions.

FURTHER DIRECT EXAMINATION

04

P t4')

BY MR. KELLNER:

Q You believe that Mr. Smith contacted you to

discuss doing redistricting work for him.

A I believe so.

Q And what do you mean by redistricting work?

A What do I mean?

Q What kind of work did he want you to do?

A The state, at that tine, was going to

redistrict the districts, and no one knew at that time,

:nor until a few months ago,, where the new districts were.

He was of the opinion that I believe he

wanted to keep intact as much or all of the district he

had --

QAnd what did he want you to do?

A To see if I could help him do that.

Q Did you talk about this with him?

A That is what we spoke about, and that is to

the best of my recollection, you know, I do not remember

exactly, but that is to the best of my recollection.

Q And you do not recall if you spoke to him

on the phone, is that right?

A You can ask me this question about the
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phone for forty times, but I do not remember if I spok, to

him on the phone or if I spoke to him in person.

I would imagine, and I do not know, I

really do not know how I spoke to him, but I would just -

Q Where did you usually meet with him?

A Where did I usually meet with him?

Q Where did you usually meet with Mr. Smith?

A Well, let me see, sometimes I had breakfast

with him, sometimes I had lunch with him, sometimes I had

dinner with him, sometimes he came to my house and

sometimes I went to his house and sometimes I went to his

office or sometimes he came to my offtice.

Q Was this the only legal work he ever

contracted you to do?

A No.

Q What other work have you done for him?

A I believe I said before that he refinanced

his house and I did the work on that.

Q Was your relationship solely on a business

relationship?

t')

N

N

0

td)

I knew Mr. Smith outside of business.

We will leave it at that.

And you discussed your fee with Mr. Smith?

I discussed my retainer.

And how was the ten thousand dollar amount0
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1 arrived at?

2 A Because I thought it would take that to get

3 started on it, and I believed at the time that the

4 expenses, etcetera, would be a lot because the people are

5 not here, they are in Tallahassee, and we would have to go

6 up there and you have to stay there and you have to see

7 people here and see people there, all that.

8 Q What happened after you iteived the

9 retainer?

10 A I thought about it, and I decided that

11 because there were some problems, some other problems,

12 some other problems I had, that I did not want to do it.

13 Q And what did you do?

14 A I gave him back the money.

C 15 Q Prior to giving back the money, did you

16 contact him?

C 17 A Yes, I spoke to him.

18 Q Do you recall if that was by phone?

19 A No, I do not.

20 Q And what did you tell him?

21 A That I had second thoughts about it, and I

22 decided to give him back the money.

23 Q What did he say'?

24 A I think he said something to the effect

25 that he was sorr-y that we could not go through with it,
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but he understood, and that was the end of it, but I am

sure there was more, but that is it.

Q Did you contact any other clients for the

same reason?

A For what reason?

MR. STANWAY: Wait a second. I presume

that question needs a preface to it; i.e., a

client that gave him money, if he returned any

money to any other client because of the same

reasons --

MR. KELLNER: That is what I am getting

at.

MR. STANWAY: It is a two-step question,

you have to go two tiers, you kind of short-

cutted it and it is not making much sense --

MR. KELLNER: I did bunch it into one

question. Let me rephrase it and see if I

can clarify it.

CONTINUED EXAMINATION BY MS. MOTT:

Q Did you return any money to other clients

for the same reason?

A I do not remember.

Q Do you have any or did you have any

contact with Mr. Smith after that meeting or phone call

in which you told him that you were going to refund the

U)

N)

L~o~

C

~V)

C
q~b

0

- 1 7V j
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1 Money?

2 A Yes.

3 Q What was the nature of those meetings?

4 A I do not remember.

5 Q How often did you meet with him or talk

6 with him?

7 A As often as I wanted to, T guess.

8 Q Did you ever discuss this matter with him'

9 A After it was done?

NO10 Q Yes, the matter of the ten thousand --

11 A After it was done?

12 Q Yes, that is correct.

13 A No.

CK14 Q Did you ever discuss this investigation

S0 15 with him?

I)16 A He knows about the investigation, but no, I

17 have no discussed it with him.

18 Q You and him never talked about it?

19 A He knows he is being investigated, I know

20 he is being investigated, so maybe in conversation we may

21 have talked about it, but not talked about it, if you know.

22 what I mean.

23 Q What did he say to you about the

24 investigation?

25 A T do not think he said anything about it,

FREELAND, CHFRTON & BRIEFER - (305) 463-2507 - 463-2544
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I just that he was under investigation. It is .in the

2 papers.

3 FURTHER DIRECT EXAMINATION

4 BY MS. MOTT:

5 Q Let me show you again Exhibit Number One,

6 Mr. Berman.

7 A Okay.

8 Q Was this check written on September 7th,

9 1990?

10 A I do not know.

11 MR. STANWAY: Is your question: Does he

12 have an independent recollection whether this

13 check was written on September Ith, 1990t is

14 that what you are asking or whether this

o 15 document itself is -- this document itself is

') 16 the best evidence that it was written on

C% 17 9-7-90 --

18 MS. MOTT: I am asking whether he knows

19 if this was written on 9-7-90 --

20 MR. STANWAY: Whether he has an independent

21 recollection?

22 MS. MOTT: Correct.

23 MR. STANWAY: He previously answered that

24 question, this has previously been asked and

25 answered and he responded no.0
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NO. NOWT: Okay.

CONTINUED EXAINATION BY me. wOTT:

Q I as showing you Exhibit Number Two.

Was this check, to your knowledge, written

on September 6th of 19907

A I do not know. Same with the other

exhibits.

Q So you are telling me that you do not

recall anything about writing any of the checks?

A That is not what I said.

You asked me if I recall if they were

written on the date it says on the check, but I do not

rc*all if they were written on that date.

Q On Exhibit Three, you do not recall whether

this was written on September 7th?

A No, I do not.

Q And Exhibit Four, do you recall if that was

written on September 10th of 1990?

A No.

Q And Exhibit Five, do you recall if that was

written on September 11th of 1990?

A No.

(Whereupon, a short recess was taken.)

CONTINUED EXAMINATION BY MS. MOTT:

Q You told me that no one else knew about tho

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544
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transaction in September of 1990 besides yourself and Mr.

Smith, in that correct?

A That is to the best of my knowledge.

Q After the transaction took place, did you

speak to anyone else about it?

A No, I do not think so.

Q You also indicated that you were the one

who wrote and kept the books on the trust account, is that

correct?

A That is correct.

Q And were there any other records besides

the check registry on that account?

A No.

Q And did anyone else have access to those

records besides yourself?

A What records?

Q The check registry and checking account?

A No.

Q Was anyone else authorized to sign or issue

checks on that account besides yourself?

A No one could sign checks -- what do you

mean by issue?

Q Did you have to sign the checks?

A Yes, T did.

Q Okay-.

0.

Ok3
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I Did you dlAcuss with any" besides

2 counsel, this investigation with anyone besides counsel,

3 and let me specifically ask, aside from what you already

4 said you discussed with Mr. Smith, did you discuss this

5 matter with anyone else?

6 A Can we take a short break, I have to ask

7 Roger a question?

8 MS. MOTT: Sure.

9 (Whereupon, a short recess was taken.)

1 10 MR. STANWAY: Back on the record.

11 Let the record reflect that there was a

12 broaching of a subject at one time with my

13 office about a joint defense agriopnt, and

14 there was some discussions with reference to

o 15 that dealing with this situation and other

16 situations, but it was all done in the

C" 17 attorney/client privileged area, and he had

18 counsel there, but it was all done through me

19 and by counsel, there --

20 MS. MOTT: When you say joint --

21 MR. STANWAY: There may have been with

22 other counsel. There was a joint defense

23 agreement --

24 MS. MOTT: When you say joint defense

25 agreement, are you talking about Mr. Berman --0
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1 MR. STANWAY: I am not familiar with it,

2 but it was a discussion about that, that took

3 place concerning a mutual defense agreement that

4 would be entered into between Mr. Berman and Mr.

5 Smith's counsel --

6 MS. MOTT: When was this?

7 MR. STANWAY: This was a month (,r tuo ago,

8 three months ago when this whole thiimg appeared

9 in the paper, there were some issues that were

10 not only related to this, but it was related to

11 other issues with the Florida Bar, etcetera --

12 MS. MOTT: I see. So when you say other

13 counsel, who else was there?

14 MR. STANWAY: There was counsel in

C) 15 Washington that was calling --

V') 16 MS. MOTT: David Ifshin?

C 17 MR. STANWAY: Correct. And also a Neil

18 Sonnett (phonetic), who was counsel from Miami,

19 who was involved, and this was all done in the

20 context of the attorney/client privilege --

21 MS. MOTT: And you were there as well?

22 MR. STANWAY: Yes, and I absolutely -- I

23 am not waiving his privilege.

24 MS. MOTT: And was either Mr. Sonnett or

25 Mr. Ifshin representing Mr. Berman?0
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MR. STANVAY: No, they were representing

Mr. Smith, as far as I knew. Th*re was

discussions with reference to that issue.

MS. MOTT: And how is it that this came

about, this meeting?

MR. STANWAY: You're asking me, you are

trying to have me go on the record, and I cannot

become a witness. I am proffering that to you

as a basis of an objection that I am getting

into as attorney/client privilege --

MS. MOTT: So you are objecting to the

question --

MR. STANWAY: I am objecting on the basis

of attorney/client privilege --

MS. MOTT: Okay, let's go ahead.

EXAMINATION BY MS. MOTT:

Q Mr. Berman, at this meeting, besides

who else was there?

Mr. Stanway was there and Mr. Neil Sonnett

was there

Yes.

Was anyone else there?

No.

Was Mr. Smith there?

No.

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544
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Q Was Mr. Ifshin there?

A He was on the phone, he was in phone

contact, I think, with Mr. Sonnett at the meeting or prior

to the meeting.

Q And how about Phil Friedman, was he there?

A I have no idea who Phil Friedman is.

MR. STANWAY: You got me on that name,.

CONTINUED EXAMINATION BY MS. MOTT:

Q And how is it, Mr. Berman, that this

meeting came about?

Was it at your request?

A No, I think Mr. Sonnett asked for the
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Q

A

Q

counsel on the

Mr. Sonnett?

Yes.

Did you consult with anyone besides your

documents that you sent to our office?

A No.

MS. MOTT: Just for the record, I want

to make sure that we are in agreement, Mr.

Stanway, that three documents which we asked for

you are going to produce --

MR. STANWAY: I have provided you, and I

will repeat them if the record --

MS. MOTT: That is fine.

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544
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MR. STANWAY: I need to have a copy of that

back, those are the checks that you have

referred to that you need better copies of.

Those are the beat copies we have, and you

can make a copy of that.

MS. MOTT: Okay.

MR. STANWAY: The merger agreement, we will

be happy to provide you a copy if Mr. Berman has

it. Otherwise, it's reasonably acceptable

through the Florida Bar because they have a

copy, and we will attempt to get you a copy.

As far as the ledger cards, if we have

those check stubs -- are these for these

specific checks?

.MS. MOTT: For these specific checks that

became an exhibit --

MR. STANWAY: The check stubs relating to

those, if we have those in our possession, we

will provide you with copies of those. And

again, I believe if they are not in our

possession, they are with the Florida Bar and

have been submitted to the Florida Bar.

MR. KELLNER: Could we have some of the

preceding dates and two weeks in advance in

either direction.

FREELAND, CHERTOK & BRIEFER -- (305) 463-2507 - 463-2544
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One of the things we are concerned about

when a chock was written is that we want also

to see the sequence of checks --

THE WITNESS: I would rather not because,

first of all, those checks have nothing to do

with you, and to go two weeks back, you know --

MS. MOTT: I am comfortable with these.

MR. KELLNER: Fine.

MS. MOTTr: These are fine.

MR. STANWAY: We will get you those.

EXAMINATION BY MS. MOTT!:

Q Let me ask you: What records were

and received by the Florida Bar?

A That they would have in their possession?

MR. STANWAY: Excuse ume, if you read the

Rule, the Florida Bar Rules for trust accounts,

it details, it specifies in there what has to

be produced, and you have to review the

Florida Bar file, it details and specifies in

there exactly what was acquired from Mr. Berman,

and those records were submitted.

We were under a rule to show cause by the

Supreme Court of Florida with reference to

producing those records, and if we did not

produce those records, he was under a

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544
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1 mandatory suspension. But as far as I know.

2 they should be, most of those records should be

3 with the Florida Bar.

4 The Florida Bar may have returned some of

5 the records to us, but I have not been privied

6 to receiving any records back, though, we had

7 a deposition up there where this -- which I

8 think you probably have a copy of, do you not?

9 MS. MOTT: Which deposition?

'0 10 MR. STANWAY: A deposition taken with the

11 Florida Bar --

12 MS. MOTT: I think we have eXcerpts.

4 13 MR. STANWAY: Excerpts relating to the ten

14 thousand dollar check?

o 15 MS. MOTT: (No oral response.)

16 MR. STANWAY: That was the deposition where

C 17 we submitted a bunch of records to them or

18 some of the records to them, and subsequently,

19 we submitted other records to them, a whole

20 plethora of records which I feel you may

21 wish to consult with them.

22 And, again, Richard Liss is the branch

23 staff counsel in Fort Lauderdale.

24 MS. MOTT: Thank you.

25

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544
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CONTINUED EXAMINATION BY MS. MOTT:

Q Is there anything that you would like to

add to the record, Mr. Berman?

1
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MS. MOTT: Mr. Stanway?

MR. STANWAY: Not really. We understand

the process that you are goitiq through, that he

is a witness here with refernce to what

occurred on this specific date, and I just want,

as far as the ground rules are concerned, you

are probably going to have this printed up --

MS. MOTT: Yes, let's go ahead and go

through that.

What we will do is your counsel will

receive a copy of the transcript, and Mr.

Berman will have an opportunity to review it

and make any corrections he feels do not

accurately reflect what occurred here, and

at that point, you are to sign the transcript

and send it back to our office --

MR. STANWAY: T want to make sure that

that is at the Election Commission's

expense?

MR. KELLNER: We will make a copy

available to you, and if yoti come here to
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I review it and make any changes you would like

2 after it comes to us, we will talk about it.

3 Then if you want a copy of it --

4 MR. STANWAY: We would like it. What

5 T would like to do is get an agreement to get a

6 copy of it for us, because we are an independent

7 witness, and we are taking out time here,

8 and he obviously is out of business, and I do

9 not have the money to put out to do this, and

O 0 I do not know how expensive it will be. But

11 I would like to get a copy, we would like a

12 copy, do you agree?

13 MS. MOTT: Yes.

14 MR. STANWAY: In addition, if need other

15 information from us, I will stand ready to

,~ )16 cooperate and give you whatever information you

17 need.

18 MS. MOTT: I want to thank you, Mr. Berman,

19 and I need, on the record, to go ahead and give

20 you the witness fee check, the check for being

21 here today.

22 Have fun. This is for being reimbursed

23 for your mileage, it is not that much, but I

24 would like at this point to adjourn this

25 deposition.

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544



1 I do not foresee having to come down here

2 and speak to you again, but this is an ongoing

3 investigation, and we really do not know at this

4 point -- T will adjourn the deposition at this

5 point and remind you again that although I said

6 a zillion times that it is confidential, this

7 needs to remain confidential.

8 MR. STANWAY: Can we discuss the

9 investigation at all?

10 We are not under any confidentiality rule,

11 we are a witness --

12 MS. MOTT: Off the record.

4 13 (Whereupon, an off the record discussion

14 was had.)

0 15 (Whereupon, the depositionm was concluded.)

16 STIPULATION

C" 17 It is hereby stipulated by and between

18 counsel for the respective parties that the reading,

19 signing and notice of filing of the foregoing deposition

20 be, and the same are, hereby waived.

21 AND FURTHER DEPONENT SAITH NOT.

22

23

24

25

0 1
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CERTIFICATE OF REPORTER

STATE OF FLORIDA )
) SS:

BROWARD COUNTY )

I, ERIC BRAY, RPR, Notary Public in and for

the State of Florida at Large:

DO HEREBY CERTIFY that the foregoing

deposition was taken before me at the time and place

H therein designed; that the deponent wis; by me duly sworn;

that my shorthand notes were thereafter reduced to

o typewriting under my supervision, and the foregoing pages,

numbered 1 through 50, are a true record of the testimony

given by the witness.

I FURTHER CERTIFY that I an not a relative

or employee of any of the parties, nor relative or

o, employee of such attorney or counsel, or financially

interested in the foregoing action.

C WITNESS MY HAND AND SEAL this _?d day

of September, 1992, in the City of Fort Lauderdale, County

of Broward, State of Florida.

Notary Public in and ,or the
State of Florida at Large.
My commission expires: 4

A, IRAY

WVU~oc~

FREELAND, CHERTOK & BRIEFER - (305) 463-2507 - 463-2544
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September 17, 1992 oo,,ufer.,W ,CoY

HAND DELIVERED

Ms. Lois Lerner
Associate General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: B..326

Dear Ms. Lerner:

Congressman Larry Smith, whom the Federal Election
Commission (FEC) is scheduled to depose on Friday, September 18,
1992, has recently been apprised that the United States Attorney
for the Southern District of Florida is conducting a grand jury
investigation based, in part, on the name facts and circumtances
in the above referenced NUR.

Although Congressman Smith wishes to proceed with the
C scheduled deposition, he has reluctantly agreed to aocept our

advice that he refrain from being deposed at this time on the
grounds that we will instruct him to invoke his constitutional
privileges in responding to any deposition inquiries. Under such
circumstances, we believe that postponement of the deposition
until the resolution of the grand jury proceedings is the most
appropriate procedure and accordingly confirm our telephone
conversation with you in which we agreed to postpone the FEC's
deposition of Congressman Smith.

Thank you for your cooperation in this matter. Should you
have any questions, please give either me or Davio Ifshin a call.

Friedman
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January 15, 1993

Ms. Tonda Mott
999 E. Street NW
Washington, DC 20463 (y) uP-./
RE: Grand Jury Subpoena

Dear Ms. Mott:

Enclosed please find a Grand Jury Subpoena for February 5,
o 1993 at 9:30 AM. If you have any questions, please feel free to

call me at (305) 356-7259.

Sincerely,

ROBERTO MARTINEZ
UNITED STATES ATTORNEY

By:
ROBERTA K. FLOWERS
Assistant United States Attorney
U.S. Courthouse/Federal Building
299 E. Broward Boulevard
Fort Lauderdale, Florida 33301

Enclosure

Uh&aw ANe
Smw~m Diwict of FinWia



SOI~H~NDISRIC OFFWORZDA

TO:
Tonda Mott
999 E. Street NW
Washington, DC 20463

SUBPOENA TO TESTIFY
BEFORE GRAND JURY

SUBPOENA FOR:
4 PERSON 9 DOCUMENTS OR OBJECT(S)

YOU ARE HEREBY COMMANDED to appear and testify before the Grand Jury of the United States District
Court at the place. date. and time specified below,

PLACE Room

UNITED STATES COURTHOUSE/FEDERAL BLDG. ROOM 203B
299 East Broward Boulevard
Fort Lauderdale, FL 33301 D M

Feb. 5, 1993
901Q AN

YOU ARE ALSO COMMANDED to bring with you the following document(s) or object(s):"

SUBPOENA CONTROL NO. 9234

All documents relating to the FEC investigation of Lawrence Jack Smith.

01 Please contact the below listed Assistant U.S. Attorney concerninq
all matters relatinq to this Sukpon.

Please refer to the above listed uwbpo Control Number in all
correspondence relating to this-Suboen.

- Pbem see *dak w~cvmuon on n~wSn

This subpoena shall remain in effect until you are granted leave to depart by the court or by an officer acting on
behalf of the court.

CLERK

(BY) DEPUTY CLERK

This subpoena is issued upon application
of the United States of America

1 1/12/93
NAME A0Zg WAQ0

Roberta K. Flowers
Assistant United States Attorney
299 East Broward Blvd.
Ft Laud., FL 33301 305/356-7255

'If not appscable. enter "none*' To ute ,to ilo tA 1- FORM, .4A

cunieb *ntezP~st* tur!

1/I1DATE

i

DIST OF



S FEDERAL ELECTION COMMISSION
WASHINCION. DC 2043

January 26, 1993

MEMORANDUM

TO: The Commission

FROM: Lawrence M. Noble/
General Counsel '

SUBJECT: Subpoena to testify before the Grand Jury - MUR 3538

I. Introduction

On January 22, 1992, the Office of the General Counselreceived a subpoena for Tonda Mott to testify before the GrandJury in the United States District Court for the SouthernDistrict of Florida. Attachment 1. The subpoena also requiresthat this Office produce "[alll documents relating to the FECinvestigation of Lawrence Jack Smith." Id.; see, XUR 3538.

II. Factual Background of RUR 3538

This matter was generated on April 7, 1992, by a sua spontesubmission by counsel for then-Congressman Lawrence J. Smith('Respondent" or *Smith"). On June 6, 1992, the Comissionfound reason to believe that Smith knowingly and willfullyviolated 2 U.S.C. 5 439a, and that Larry Smith for Congress (92)and Joseph A. Epstein, as treasurer, violated 2 U.S.C. 55 432(h)
and 434(b).

On August 19, 1992, as part of the investigation, TondaMott deposed Brian M. Berman, a witness in this matter. At thattime, this Office did not believe that Mr. Berman was providingtruthful testimony. The investigation by the Florida U.S.Attorney has since confirmed this suspicion. The deposition ofMr. Berman must be re-taken in order to establish the truth.

The deposition of Respondent was scheduled forSeptember 18, 1992. On September 17, 1992, counsel forRespondent informed this Office by letter that, in light of aninvestigation by the United States Attorney for the SouthernDistrict of Florida, Respondent was invoking his constitutionalprivileges and would not appear for the scheduled deposition.This Office has had no further contact from counsel for
Respondent.
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Memo to the Commission
NUR 3538
page 2

This Office has postponed making a recommendation in thismatter pending the investigation by the U.S. Attorney.Following the re-taking of Mr. Berman's deposition, this Officemay ultimately recommend that this matter be referred to the
Department of Justice.

III. Discussion

Mr. Berman now admits that he lied in his testimony in ourinvestigation. He is cooperating with the Florida U.S.Attorney in their efforts to indict Smith for subordination ofperjury. Therefore, testimony regarding the fact thatMr. Berman lied under oath in our investigation is crucial to
the U.S. Attorney's case.

This Office believes that the confidentiality requirementsof the Act, 2 U.S.C. 5 437g(a)(12)(A), would not preclude eitherproduction of the requested documents or testimony before thegrand jury. This Office has previously advised the Commissionthat reporting information to the Department of Justice pursuantto 2 U.S.C. 5 437d(a)(9), and referring cases to the Department-r under 2 U.S.C. S 437g(a)(5)(C), would not make suchinvestigation "public" within the meaning ofSection 437g(a)(12)(A). See, MUR 2735 (merged into wU 2992),Memorandum to the Comaisslo-, dated January 4, 1988. Similarly,compliance with a subpoena from a federal grand jury, whoseproceedings are conducted in secret by statute, would not beprecluded by the Act's confidentiality provision. See also,11 C.F.R. 5 111.21(c) (construing the confidentiali y-prisionas allowing for the appropriate introduction of evidence inproceedings in the federal courts); cf. MUR 3538, Memorandum tothe Commission, dated August 13, 1 9 9 T-(Miami-FBI requested acopy of a document from our files, but did not issue a subpoena
for it).

Accordingly, because a grand jury subpoena has been issued,this Office recommends that the Commission authorize this Officeto provide the requested documents frof the file in MUR 3538 andauthorize the testimony of Tonda Mott.

1. This Office will, of course, also provide all publicly
available documents such as FEC reports requested by the
Grand Jury.
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IV. Recomndation

1. Authorize the General Counsel to provide the requesteddocuments from the investigatory file of MUR 3538, inresponse to the Grand Jury subpoena received in this
Office on January 22, 1993.

2. Authorize the testimony of Tonda Mott, in response to
the Grand Jury subpoena received in this Office on
January 22, 1993.

Attachment
1. Subpoena to testify before Grand Jury

Staff Assigned: Tonda M. Mott

C



BFORIE THE FEDERAL ELECTZON CONNISSION

in the Matter of

Subpoena to testify before the
Grand Jury.

MUR 3538

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on January 28, 1993, the

'C0 Commission decided by a vote of 6-0 to take the following

N" actions in MU 3538:

1. Authorize the General Counsel to provide the
requested documents from the investigatory
file of NUN 3538, in response to the Grand

01 Jury subpoena received in this office on
CJanuary 22, 1993.

2. Authorize the testimony of Tonda Mott, in
response to the Grand Jury subpoena received

c in this office on January 22, 1993.

Commissioners Aikens, Elliott, McDonald, McGarry, Potter,

and Thomas voted affirmatively for the decision.

Attest:

Date Sec 'Jorie ConsonsSecre~ary of the Commission

Received in the Secretariat: Tues., Jan. 26, 1993 3:47 p.m.
Circulated to the Commission: Tues., Jan. 26, 1993 4:00 p.m.
Deadline for vote: Thurs., Jan. 28, 1993 4:00 p.m.



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
MUR 3538

---------------------------------- )

Fort Lauderdale, Florida
February 4, 1993
10:45 o'clock a.m.

APPEARANCES:

FEDERAL ELECTION COMMISSION
By: Tonda M. Mott, ESQUIRE

LAW OFFICES OF BOGENSCHUTZ & DUTKO, P.A.
By: Mary H. McCleary, ESQUIRE

* * *

DEPOSITION

OF

BRIAN BERMAN

JACK BESONER AND ASSOCIATES
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Deposition of a witness of lawful age,

taken by the Federal Election Commission, for the

purpose of discovery and for use as evidence in the

above-entitled matter, pursuant to notice

heretofore filed, before SONIA E. CLAIR, a Notary

Public in and for the State of Florida at Large,

taken in the City of Fort Lauderdale, County of

Broward, State of Florida, on the 4th day of

February 1993, commencing at 10:45 o'clock a.m.

co THEREUPON:

'BRIAN BERMAN,

a witness of lawful age, being called as a witness

by the Federal Election Commission, having been

O. first duly sworn, testified under oath as follows:

C DIRECT EXAMINATION

BY MS. MOTT:
C

SQ Could you please state your full name?

A Brian M. Berman.

MS. MOTT: Counsel representing you today

is?

MS. McCLEARY: Mary McCleary with the law

offices of Bogenschutz & Dutko.

BY MS. MOTT:

Q Mr. Berman, has anyone else ever

JACK BESONER AND ASSOCIATES



1 represented you in this matter?
2A Yos.

3 Q Who is that?

4 A Roger Stanway.

5 Q My name is Tonda Mott. I represent the

6 General Counsel of the Federal Electing Commission

7 Jurisdiction of the Federal Act of 1971 as amended.

8 The deposition we are taking today is a

9 continuation of an earlier deposition taken on

10 August 19, 1992. It's our understanding that some

11 of the answers that were given in that deposition

12 may have been incomplete or inaccurate, and we are

13 here today to clear up any confusion that might

14 have resulted from that; is that correct,

15 Mr. Berman?

16 A Yes.

17 Q This deposition is being taken pursuant
C.

18 to a Federal Election Commission subpoena issued in

19 connection with our investigation under Section

20 437G of Title Two of the United States Code.

21 This investigation has been designated as

22 a matter under review or Mur 3538. The statute

23 provides that the confidentiality of this

24 investigation must be maintained until we have

* 25 closed our file on the investigation. Although we

JACK BESONER AND ASSOCIATES



1 don't consider you to be a respondent in this# you

.0 2 are here merely as a witness, this confidentiality

3 provision applies to you as well. Do you

4 understand that, Mr. Berman?

5 A Yes.

6 Q Let me just run through a couple of

7 instructions. I am going to be asking you a series

8 of questions seeking information regarding this

9 particular Mur. The questions I ask will not

10 necessarily be limited to your involvement, but may

0 11 also include another person.

12 Please, make sure that you verbally

N. 13 answer all the questions, so the court reporter can

' 14 take it down. If you don't understand a question

15 i let me know and I can rephrase it or repeat it. if

16 at any time you realize that you have given an

17 incomplete or inaccurate statement, let me know and

18 we can go back and fix it at that time. okay?

19 A Okay.

20 Q As I indicated earlier, you were deposed

21 on this matter on August 19, 1992; is that correct?

22 A Yes.

23 Q Can you tell me what documents you

24 reviewed in preparation for this deposition today?

. 25 A None.

JACK BESOIIER AND ASSOCIATES
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you?

No.

Were there any associates with you?

Yes.

JACK BESONER AND ASSOCIATES

0~-

Q would you please state for the record

your address.

A P.O. Box 37 Hollywood, Florida.

Q Do you reside in Hollywood as well?

A No.

Q The address that you have given, can you

be contacted at that address?

A No, it's a P.O. box. I have a beeper

number that I can give you, that I could be

contacted at ._nom

Q Mr. Berman, are you presently employed?

A No.

Q were you employed in September of 1990?

A Yes.

Q Where were you employed at that time?

A I was president of Smith & Berman, P.A.

Q what type of firm was that?

A A law firm.

Q That was located where?

A Hollywood, Florida.

Q Were there any partners in the firm with
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A

Q

A

Q

BY MS.

Q

A

Q

A

Q

A

Q

Smith &

A

period

Q

Q What were their names?

A Steven Feinman.

Q Anyone else?

A No.

Q Could you tell me what

of the firm is? I guess what I

it still exist?

No.

Do you know Mr. Lawrence J. Smith?

Yes.

How is it that you know Mr. Smith?

(Thereupon, a discussion off the record

was held.)

MOTT:

How is it that you know Mr. Smith?

I have known him since 1976 or 177.

Did you know him personally?

Yes.

And did you know him professionally?

Yes.

Was Mr. Smith ever associated with Smith,

Berman, P.A.?

He was associated with the firm for a

of maybe a day.

Could you explain that further?

JACK BESONER AND ASSOCIATES

the current status

am asking is, does

V
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I. A In 1982, prior to his being elected to

2 Congress for the first term, for his first term,

3 his firm and I merged. The name of the firm at

4 that time was called Smith, Berman & Rahi, because

5 he had an associate. At that time he was

6 associated with the firm for a day or a couple of

7 days or something.

8 Q How long did Mr. Smith's name remain

9 associated with the firm?

10 A His name remained with the firm until

11 January the 1st of 1991.

N. 12 Q Was he actively practicing out of the

N- 13 firm from 1982 until 1991?

. 14 A No.

0% 15 MS. MOTT: Could we have this marked

16 Exhibit Number 1?

17 (Thereupon, Exhibit Number 1 was marked

18 for Identification.)

19 BY MS. MOTT:

20 Q Mr. Berman, if you can take a look at

21 this and explain to me --

22 MS. MOTT: For the record, this is check

23 number 1209 drawn on Smith & Berman, P.A.

24 account.

O 25 BY MS. MOTT:

JACK BESONER AND ASSOCIATES



9

I Q Mr. Berman, could you please explain to

O 2 me what this check, the transaction involving this

3 check?

4 A Yes. This was a check that I gave to

5 Larry Smith sometime between September the 7th and

6 September the 10th of 1990, and he gave me a check

7 for $10,000 drawn on, I believe it was his campaign

8 account.

9 MS. MOTT: Could we have this marked

10 Exhibit Number 2?

11 (Thereupon, Exhibit Number 2 was

12 marked for identification.)

13 MS. McCLEARY: Exhibit Number 2 is check

14 number 7498, drawn on the account of Larry

04 15 Smith for Congress, and payable to the order

0 16 of Brian Berman.

17 BY MS. MOTT:

18 i Q Is this --

01 19 A This is the check that he gave me.

20 Q Could you tell me which check was given

21 first?

22 A They were given at the same time.

23 Q Could you explain exactly the transaction

24 that took place?

. 25 A Yes. He spoke to me and asked me if I

JACK BESONER AND ASSOCIATES
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AI,
could do him a favor. That is, if he gave ne a

check for $10,000, if I could give him a check for

$10,000. 1 said that would be fine. So at the

time he gave me this, I gave him my check. I told

him he had to hold my check until his check had

cleared.

His check was deposited on the 10th of

September. when he spoke to me about it, it was

either the 7th of September or the 6th of

September, somewhere prior to me writing this

check. I wrote this check, he gave me his check, I

deposited his check, and he held my check until his

check cleared.

Q Did he explain to you why he wanted to

exchange checks?

A No. He just told me, he asked me if I

could do him a favor and exchange a check. I did

not know until later the use of the check.

Q Did you know the check that Mr. Smith was

going to give you was going to be drawn on his

campaign committee account?

A You mean before he gave it to me?

Q Yes.

No.

Did you ever contract with him to do any

JACK BESONER AND ASSOCIATES
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I legal work on the basis of these checks?

* 2 k You mean the thing on the bottom of his

3 check that says consulting?

4 MS. MOTT: For the record, yes, there is

5 a notation on the bottom of the check which is

6 marked Exhibit 2 that reads, "Consulting

7 reapportionment services."

8 BY MS. MOTT:

9 Q Was there ever an agreement between

10 Mr. Smith and yourself regarding any

11 reapportionment services?

12 A No. It was just an exchange of checks.

13 He put that on there so if anybody would ask, it

. 14 would look like something.

15 Q That was on the check when you received

16 it?

17 A They --

1831 i Q The notation.

('y" 19 A Yes. Well, I believe it was, because I

20 believe I made a copy of the check before it was

21 deposited. I think I gave it to you. Do you have

22 a copy without this?

23 MS. McCLEARY: In other words, you are

24 saying that it did have the notation on it or

.s 25 it did not?

JACK BESONER AND ASSOCIATES
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1 TEE WITUES: It did.

2 MS. McCLEARY: It did have the notation

3 on it at the time that you first received it?

4 THE WITNESS: Yes, I believe that it did.

5 If she has a copy of this check before it was

6 deposited, then it would show that it had that

7 on. Then I would know that that's right.

8 MS. McCLEARY: As opposed to it being

9 later added?

10 THE WITNESS: I think it was on it when I

11 got it.

12 BY MS. MOTT:

13 Q Mr. Berman, did Mr. Smith personally hand

14 you the check or was it sent by mail?

15 A Personally.

D 16 Q And did you personally give him the check

17 that you wrote back to him?
C,

18 A At the same time.

rill 19 Q So they were simultaneously?

20 A Yes. That's my recollection. That's why

21 I know it had to have happened between the 7th and

22 the 10th. I think the 7th was a Friday, if I am

23 not mistaken, and the 10th was a Monday.

24 Q Let me give you a calendar here that you

25 can refer to. I know this was awhile ago. If you

JACK BESONER AND ASSOCIATES
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I would like to refer to that at any point, please

2 feel free. It's a 1990 calendar.

3 A The 7th was a Friday and the 10th was a

4 Monday.

5 Q So sometime between Friday the 7th of

6 September 1990 and Monday the loth of September

7 1990 the exchange of the checks took place; is that

8 correct?

9 A Yes. It could have been Friday.

10 Q Do you recall specifically -- Strike

00 11 that. Did you meet with Mr. Smith at your office

12 when the checks were exchanged?

13 A I think so. I know it wasn't at his

14 office. It was either at my office, his house, or

15 ay house.

CD 16 Q At the time that you exchanged these

17 checks, did you have any reason to believe that

18 there was anything illegal or that there was

19 anything illegal about the exchange of the checks?

20 A I didn't know the purpose that he wanted

21 to use, to exchange them. I was doing was

22 just doing him a favor. That was it.

23 Q Do you now know the purpose that he used

24 the checks for?

25 A If what the paper said was correct, I

JACK BESONER AND ASSOCIATES
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know the purpose that he used part of the check

for, but not the other part.

Q Did you and he ever discuss at the time

that the checks were exchanged, did you discuss

what the purpose of the checks were?

A No.

Q Did you discuss the purpose of the checks

at any time after the eXchange?

A No. I didn't find out what he used them

for until I read about it in the paper.

MS. MOTT: Please, mark this Exhibit

Number 3.

(Thereupon, Exhibit Number 3 was marked

for Identification.)

MS. MOTT: Exhibit Number 3, for the

record, is a copy of a deposit slip to, I

believe --

MS. McCLEARY: To the Smith & Berman,

P.A. trust account in the amount of $10,000.

BY MS. MOTT:

Q Mr. Berman, is this the deposit slip for

the check that was written to you by Mr. Smith?

A That's a copy of it, yes.

Q This deposit slip shows that it was

deposited on the 10th; is that correct?

JACK BESONER AND ASSOCIATES
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A It was dated on the 10th. I think I was

at the bank before two o'clock.

Q Do you have an independent knowledge of

when the other check was deposited by, the check

that you wrote was deposited by Mr. Smith?

A It wasn't. It wasn't deposited.

Q Do you know what happened to that check?

A Well, I found out that it was cashed. it

was cashed and made into a cashier's check.

Q How did you find that out?

A I read about it in the newspaper.

Q Referring to what has been marked Exhibit

1, the check that you wrote to Mr. Smith, that is

your signature that appears on the check; is that

correct?

A Yes.

Q Referring to what has been marked as

Exhibit Number 2, do you recognize the check that

was written to you from Larry Smith for Congress,

do you recognize the signature on that check?

A It appears to be Larry Smith's signature.

(Thereupon, a short recess was taken.)

BY MS. MOTT:

Q Do you have anything else that you would

like to add to the record, Mr. Berman?

JACK BESONER AND ASSOCIATES
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k no.

MS. McCLEARY: No.

BY MS. MOTT:

Q Mr. Berman, let me ask you, are the

questions that you have provided today accurate and

complete?

A Yes.

Q Do the answers to these questions

supersede any previous answers that you may have

given in this matter?

A You are referring to the previous

deposition?

Q Yes, the previous deposition.

A Yes.

Q Thank you. What we will do is have you

arrange with the court reporter to review the

transcript to assure its accuracy.

You will be receiving a witness fee.I

will mail that to you at your post office box

address in the amount of $40 plus reimbursement for

mileage. You tell me how far.

A Forget the mileage.

Q Again, same thing as before, I don't

foresee having to go into this again. What we do

is, rather than conclude a deposition, we adjourn

JACK BESONER AND ASSOCIATES
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it for today and continue it in the event that we

need to speak to Mr. Berman again.

MS. McCLKARY: To your knowledge, have

you completed everything that you need to ask

him today?

MS. MOTT: To my knowledge, we won't be

needing to talk to him again. No one has

anything to add to the record?

MS. McCLEARY: Just that the copy will be

provided to our office and maintained under

our control.

MS. MOTT: The deposition is closed at

this point.

(Thereupon, the deposition was adjourned

sine die.)

JACK BESONER AND ASSOCIATES
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CERTIFICATE

STATE OF FLORIDA

)SS

COUNTY OF BROWARD )

I, SONIA E. CLAIR, a Notary Public in and

for the State of Florida at Large,

DO HEREBY CERTIFY that the foregoing

deposition was taken before me at the time and

place therein designated; that the deponent was by

me duly sworn; and the foregoing pages 1 through 18

inclusive, are a true and correct record of the

testimony given by the witness.

I FURTHER CERTIFY that I am not a

relative or employee of any of the parties, nor

relative or employee of such attorney or counsel,

or financially interested in the foregoing action.

WITNESS MY HAND AND SEAL this 10th day of

February, 1993 in the City of Fort Lauderdale,

County of Broward, State of Florida.

My Commission Expires:

Notary Public

State of Florida at Large

February 1, 1997

is

JACK BESONER AND ASSOCIATES
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I have read the above transcript, pages 1

through -. and I find: (MARK ONE)

(> The transcript is true. correct, and

completely accurate.

( ) The transcript Is true, correct, and accurate,

except as set forth in my List of Corrections

attached hereto, citing page and line and reason

for the correction realizing that, for this

purpose, I am still under oath.

ti~3Lt~
~DA~* E) "NAME

Sworn to and subscrib
me this_,__day of F

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JACK BESONER & ASSOCIATES
FT. LAUDERDALE, FL 33316 (305)763-1608

0
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co

0

C*V

My Commission expires:



S

,b41%

Dl.

.7

&5O r7o -

0* 

bo

MiAY

f&l

S C)

o'mu 1V33?

w
-Q



9m F~ F'

U
too,.., I I

'I

06 d3S 0 1

-urin

AD ,II AIMW
(0 -W % l

EXEHW

• ,C , -'I L

nol

G, 8ctoo



.*~:w5'e ~b -

-- Ijm

0a
±

1%

0

fu

I - -- - -~

- ~ -- ONE

on am No

bS3 ma
&i n"lM. ca-stI-ofl

'4

N
ii

Ii

1. 1 - - , 7



e ' RECEIVED
FE. C.r"- 7TARIAT

03 fit'? p PT2: 5

BEFORE THE FEDEA ELECTION COMMISSION

In the Matter of ) SE
Lawrence J. Smith; ) MUR 3538
Larry Smith for Congress and
Joseph A. Epstein, as treasurer

GENERAL COUNSEL'S REPORT

I. BACKGROUND

This matter was generated by a sua sponte submission by

counsel for then-Congressman Lawrence J. Smith, filed on

April 7, 1992. Additionally, on May 20, 1992, this Office

received a complaint, filed by Earl Rodney, which consisted of

allegations relating to this matter and was based on various

newspaper articles.
1

On June 8, 1992, the Commission found reason to believe

O>1 that Lawrence J. Smith knowingly and willfully violated 2 U.S.C.

C S 439a, involving the conversion of excess campaign funds to

personal use. On the same day, the Commission also found reason
C

to believe that Larry Smith for Congress and Joseph A. Epstein,

as treasurer, (the "Committee") violated 2 U.S.C. S 432(h), in

that all campaign receipts were not deposited into the campaign

depository, and that the Committee violated 2 U.S.C. S 434(b),

in that campaign disbursements were not fully or properly

reported.

1. On June 24, 1992, the Commission merged this complaint-
generated matter (MUR 3526) into the existing sua sponte
matter.
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Concurrent with our investigation, the circumstances of

this matter were also being investigated by the United States

Attorney of the Southern District of Florida, whose

investigation resulted in an indictment. On May 25, 1993, Larry

Smith pleaded guilty to two felony counts. 2  one count involved

tax violations by Smith. The second count involved Smith

knowingly and willfully causing another to make a false

statement to the Federal Election Commission by reporting a

disbursement of $10,000 from the Larry Smith for Congress

Committee account as having been made to Brian Berman for

consulting when, in fact, Smith knew that the information was

false. See, Attachment 1.

on May 26, 1993, counsel for Larry Smith contacted

Associate General Counsel for Enforcement to request

pre-probable cause conciliation. This report summarizes our

investigation, and makes recommendations regarding counsel's

request for conciliation.

Il. ANALYSIS

In September of 1990, Smith gave a $10,000 check, drawn on

the Committee's account, to Brian Berman, an attorney and former

partner of Smith in Hollywood, Florida. The check was dated

September 10, 1990, and "consulting reapportionment services"

appeared in the note section of the check. The Smith Committee

disclosed in its reports to the FEC a disbursement of $10,000 to

2. Sentencing is scheduled for July 30, 1993. Under the
Federal Sentencing Guidelines, Smith can receive from 0-18
months in prison and up to $250,000 in fines.
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Brian Berman on September 10, 1990. for "consulting."

At the same time, Smith also received from Berman a $10,000

check, dated September 7, 1990, which was made out to Smith

personally. with this check, Smith subsequently obtained two

cashier's checks. One cashier's check was made payable to

Paradise Island Enterprises in the amount of $4,000 with the

name "L.J. Smith" in the remitter line. This payment

represented repayment of a gambling debt. The second cashier's

check was made payable to Lawrence J. Smith in the amount of

$6,000 with the name "Smith/Berman trust" in the remitter line,,

C) and was subsequently cashed at the House Bank. In the spring of

1992, these transactions were called into question by various

newspaper articles, which in turn prompted the sua sponte

submission and complaint in this matter.

Counsel for Respondents maintained in the sua sponte

0 submission that the transactions resulted from an agreement "to
rW-1 retain Mr. Berman to do legal and consulting work in connection

C, with expected congressional reapportionment in Florida" and that

the $10,000 check written from the Committee's account "was a

retainer for Mr. Berman pursuant to that agreement." See,

General Counsel's Report, dated June 3, 1992, Attachment 1,

p. 2. Counsel stated that, however, "based on Mr. Berman's

disclosures (of financial difficulties], Congressman Smith

terminated his agreement with Mr. Berman and requested that the

previously paid retainer be refunded." Id., p. 3. Smith

maintained that the $10,000 check which he received from Berman

was a refund of the retainer fee. Smith did concede in his sua
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sponte submission that "a significant portion of the total

amount [received from Berman) was utilized (by Smith) for

personal, rather than for Committee, expenses." See, General

Counsel's Report, dated June 3, 1992, Attachment 1, p. 3.

In his initial deposition in August 1992, Berman's story of

the events coincided with the story maintained by Smith.

Nevertheless, like Smith, Berman was unable to explain the

inconsistencies and logical flaws of the story, such as why the

check for the refund of a retainer fee was dated prior to the

check which was supposedly a retainer fee.

After Berman became involved in the grand jury proceedings

0-1 in Florida, his counsel contacted this office, stating that some

of the information Berman had previously provided was inaccurate

and he wished to be re-deposed. In the second deposition,3

Berman stated that there had never been an agreement between

01 himself and Smith for reapportionment services as had been noted

on Smith's check. Deposition of Brian Berman, February 4, 1993,

C p. 11. Berman stated that Smith "put [the notation) on there so

if anybody would ask, it would look like something," but that,

in fact, "it was just an exchange of checks." Id. Berman

stated that Smith had "asked me if I could do him a favor and

exchange a check." Id., p. 10. Berman affirms that the two

check were "given at the same time." Id., p. 9. Berman

contends that he did not know, until later, Smith's intentions

regarding the exchange of checks. Id., pp. 10 and 13.

3. Copies of both deposition transcripts are available in the
office of the General Counsel.
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This version of the story appears to be what actually

occurred. indeed, on may 25, 1993, Larry Smith plead guilty to

one count of tax evasion and one count in violation of 18 U.s.c.

SS 2 and 1001, for making false statements to the Federal

Election Commission. See, Attachment 1. The information

obtained in our investigation and that of the U.S. Attorney's

office establishes that the actual events surrounding the two

$10,000 checks differs markedly from the explanation presented

in Respondents' sua sponte submission.

The facts, as we now know them, clearly support the finding

CIIIJ of a knowing and willful violation by Smith. Smith was aware

that he could not convert campaign funds to personal use, but

nevertheless deliberately embarked on a series of transactions

that, in fact, converted campaign funds to personal use. These

CIN transactions were disguised and not properly disclosed on the

0 reports of the Committee. Furthermore, Smith provided false

information to the Commission in his sua sponte submission, in

an attempt to conceal the truth.

Counsel for Respondents has requested pre-probable cause

conciliation. This office believes such would be proper at this

time because the investigation is complete, the investigation

fully supports the Commission's earlier findings, and

Respondents appear to be willing to admit to all wrongdoing.

Therefore, we recommend that the Commission enter into

pre-probable cause conciliation with Lawrence J. Smith and Larry

Smith for Congress and Joseph A. Epstein, as treasurer.
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IV. RRCORZATION8

1. Enter into conciliation with Lawrence J. Smith, and Larry
Smith for Congress and Joseph A. Epstein, as treasurer,
prior to a finding of probable cause to believe.

2. Approve the attached conciliation agreements and the
appropriate letters.

Lawrence M. Noble
General Counsel

/'1 3BY: i.. r.
Date Lois G. erner

Associate General Counsel

Attachments
1. Plea agreement
2. Conciliation agreements (2)

0)

0T
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FEDERAL ELECTION COMMISSION
AASHI%CT0% DC .104#);

MRIORANDUM

TO:

FROM:

DATE:

SUBJECT:

LAWRENCE M. NOBLE
GENERAL COUNSEL

MARJORIE V. EMMONS/BONINIE J. ROSSW
COMMISSION SECRETARY

JULY 15, 1993

MUR 3538 - GENERAL COUNSEL'S REPORT
DATED JULY 9, 1993.

The above-captioned document was circulated to the

Commission on Monday, July 12, 1993 at 11:00 a.m.

Objection(s) have been received from the

Commissioner(s) as indicated by

Commissioner Aikens

Commissioner Elliott

Commissioner McDonald

Commissioner McGarry

Commissioner Potter

the name(s) checked below:

xxx

Commissioner Thomas

This matter will be placed

for Tuesday, July 20, 1993.

on the meeting agenda

Please notify us who will represent your Division before
the Commission on this matter.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Lawrence J. Smith;
Larry Smith for Congress and
Joseph A. Epstein, as treasurer

MUR 3538

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on July 20,

1993, do hereby certify that the Commission decided by a

vote of 4-2 to take the following actions in MUR 3538:

1. Enter into conciliation with Lawrence J.
Smith, and Larry Smith for Congress and
Joseph A. Epstein, as treasurer, prior to
a finding of probable cause to believe.

2. Approve the conciliation agreements and
the appropriate letters as recommended
in the General Counsel's report dated
July 9, 1993

Commissioners McDonald, McGarry, Potter, and Thomas

voted affirmatively for the decision; Commissioners

Aikens and Elliott dissented.

Attest:

Date
Se"retary of the Commission



FEDERAL ELECTION COMMISSION
WASHINGTON. DC 20463

David K. Ifshin
Ross a Hardies
S88 Sixteenth Street, N.W.
Washington, D.C. 20006-4103

RE: NUR 3538

Dear Mr. Ifshin:

On June 8, 1992, the Federal Election Commission found
reason to believe that Lawrence J. Smith knowingly and willfully
violated 2 U.S.C. 5 439a. On the same date, the Commission also
found reason to believe that the Larry Smith for Congress
Committee violated 2 U.S.C. 55 432(h) and 434(b). At your

N request, on July 20, 1993, the Commission determined to enter
into negotiations directed towards reaching a conciliation
agreement in settlement of this matter prior to a finding of
probable cause to believe.

0 Enclosed are conciliation agreements that the Commissionhas approved in settlement of this matter. If your clientso agree with the provisions of the enclosed agreements, please
sign and return them, along with the civil penalties, to the
Commission. In light of the fact that conciliation

C- negotiations, prior to a finding of probable cause to believe,are limited to a maximum of 30 days, you should respond to this
q notification as soon as possible.

VIf you have any questions or suggestions for changes in the
agreement, or if you wish to arrange a meeting in connection
with a mutually satisfactory conciliation agreement, please
contact me at (202) 219-3400.

Sincerely,

Tonda M. Mott
Attorney

Enclosure
Conciliation Agreements (2)
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August 16, 1993

VIA FACSIMILE

Ms. Tonda Mott
Office of the General Counsel
Federal Election Commission
Washington, D.C. 20463

rrkPr, --'S

Dear Ms. Mott:

This letter is to confirm our telephone conversation in
which we requested on behalf of Larry Smith and the Larry Smith
for Congress Committee an extension of time to respo to the
Commission's proposed Conciliation Agreements.

A meaningful review of the Conciliation Agremnts vas
necessarily delayed pending Mr. Smith's recent sentening in a
related criminal proceeding in Florida. Accordizly, Mr. Smith
and his counsel need additional time to confer and to prepare a
response to the Commission's propoLed agreAsents. Asuggested
on our telephone call, Mr. Smith and the Comitte t an
extension of time to August 30, 1993.

Thank you for your cooperation and understanding in granting
this extension. If you have any questions orpOnoerns, please
give me a call.

Ifshin

TiLCCo14I9
0401- W1""I
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o -AUGUST 18, jq93

David N. ifshin, Esq.
Ross & nardies
888 Sixteenth Street, N.W.
Washington, D.C. 20006-4103

RE: MUR 3538

Dear Mr. Ifshin:

This is in response to your letter dated August 16, 1993,
which we received via facsimile on that date, requesting an
extension until August 30, 1993 in order to respond to the
conciliation agreements which were approved by the Commission on
July 22, 1993. After considering the circumstances presented in
your letter, the Office of the General Counsel has granted the
requested extension. Accordingly, your response is due by the
close of business on August 30, 1993.

Should you have any questions, please contact me at (202)
219-3400.

Sincere,y

Tonda H. tt -

Attorney
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STATEMENT Or DESIGNATION Or COUNS

MATTER: S3C mrT,4 ML&& 353?
NANE O COUNSEL: ....

NeAL RZ 5&1 QCTT1 EI cj

TELEPHONE , 33i3 - ( '2z.

The above-named individual is hereby esignated as my
and is authorized to receive any notifi tions a other
communications from the Commission and o act o my beha before
the Commission.

C)

Date Signat re

, ,RESODENT'S ,AM: HAMS': Sr i
ADDRUSS: 3tvt_

HOME PHONE: 3cd9 7 - i iiiI
BUSINESS PHONE: L/ 9 S '17
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BEFORE THE FEDERAL ELECTION COHNNI8IOU

in the Matter of) SENSITIVE
Lawrence J. Smith ) MUR 3538

Larry Smith for Congress and )
Joseph A. Epstein, as treasurer

GENERAL COUNSELUS REPORT

I. INTRODUCTION

This report presents recommendations to assure that this

matter conforms to the court's opinion in FEC v. NRA Political

Victory Fund, et al., No. 91-5360 (D.C. Cir. Oct. 22, 1993), and

makes additional recommendations pertaining to the conciliation

cO of this matter.

I. BACKGROUND

On June 8, 1992, the Commission found reason to believe

that Lawrence J. Smith knowingly and willfully violated 2 U.S.C.
C

S 439a, involving the conversion of excess campaign funds to

r" personal use. On the same day, the Commission also found reason

Nr to believe that Larry Smith for Congress and Joseph A. Epstein,

(I as treasurer, (the "Committee") violated 2 U.S.C. S 432(h), in

that all campaign receipts were not deposited into the campaign

depository, and that the Committee violated 2 U.S.C. 5 434(b),

in that campaign disbursements were not fully or properly
1

reported. (Mr. Smith and the Committee will herein be

collectively referred to as "Respondents").

1. On June 24, 1992, the Commission voted to merge MUR 3526, a
complaint with similar allegations, into MUR 3538.
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On July 22, 1993, the Commission decided to enter into

negotiations with Respondents prior to a finding of probable

cause to believe.

For the Commission's information, this Office has attached

the certifications in this matter dated June 8, 1992; June 24,

1992; and July 22, 1993.2 Attachment 1.

CN III. RECOMMENDED ACTIONS IN LIGHT OF FEC v. NRA

C Consistent with the Commission's November 9, 1993 decisions

concerning compliance with the NRA opinion, and based on the

complaints filed in this matter and responses thereto, this

Office recommends that the Commission revote its earlier

determinations involving this matter to:

n (1) open a MUR;

C" (2) find reason to believe that Lawrence J. Smith knowingly
and willfully violated 2 U.S.C. S 439a."T

(3) find reason to believe that Larry Smith for Congress and
Joseph A. Epstein, as treasurer, violated 2 U.S.C.
55 432(h) and 434(b).

(4) approve the factual and legal analysis, as recommended
in the General Counsel's Report dated June 3, 1992.

(5) enter into conciliation with Lawrence J. Smith and Larry
Smith for Congress and Joseph A. Epstein, as treasurer,
prior to a finding of probable cause to believe.

2. This Office has not included certifications in this matter
dated August 18, 1992 and January 28, 1993, as they pertain only
to procedural aspects of a concurrent investigation by the FBI
and U.S. Attorney's Office in Miami.
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This Office will notify the Respondents of the Commissionts

actions, and given the unique circumstances engendered by the

NRA decision, conciliation negotiations will be limited to a

maximum of thirty (30) days.

IV. DISCUSSION

C

co
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In light of the information now available, this Office

recommends that the Commission approve the attached conciliation

agreement for Mr. Smith's violation of 2 U.S.C. 5 439a

'0

C For the purpose of

cO
conforming to NRA, this Office further recommends that the

Commission approve the attached conciliation agreement for the

Committee

V. RSCOIEN&TIons

(1) open a MUR;

(2) find reason to believe that Lawrence J. Smith knowingly
and willfully violated 2 U.S.C. S 439a.

(3) find reason to believe that Larry Smith for Congress
and Joseph A. Epstein, as treasurer, violated 2 U.S.C. 55 432(h)
and 434(b).

(4) approve the factual and legal analysis, as recommended
in the General Counsel's Report dated June 3, 1992.

(5) enter into conciliation with Lawrence J. Smith and
Larry Smith for Congress and Joseph A. Epstein, as treasurer,
prior to a finding of probable cause to believe.
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(6) approve the attached proposed conciliation agreements,
and the appropriate letter.

Lawrence N. Noble
General Counsel

3~759BY:
Date Lois G. Lerer

Associate G neral Counsel

Attachments
1. Certifications
2. Letter from Counsel, dated October 21, 1993
3. Financial information, dated December 27, 1993
4. Proposed conciliation agreements (2)

Staff Assigned: Tonda N. Phalen

C'

co

0\



FEDERAL ELECTION COMMISSION
AASmi%CTO% OC 204)

TO: LAWRENCE M. NOBLE
GENERAL COUNSEL

FROM: MARJORIE W. ENRONSBONNIE J. ROSS

COMMISSION SECRETARY

DATE: MARCH 11, 1994

SUBJECT: MUR 3538 - GENERAL COUNSEL'S REPORT
DATED MARCH 7, 1994.

0o

- The above-captioned document was circulated to the

Comission on Tuesday, March 8, 1994 at 11:00 a.m.

Objection(s) have been received from the

Comissioner(s) as indicated by the name(s) checked below:

Commissioner Aikens XXX F TECOR ONLY

Commissioner Elliott

Commissioner McDonald

Commissioner RcGarry

Commissioner Potter

Commissioner Thomas
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DB33FP TES FUDIRAL 3L3CTlOI COIMISION

In the Matter of )
)

Lawrence J. Smith; ) MUR 3538
Larry Smith for Congress and )
Joseph A. Epstein, as treasurer. )

CERTIFICATION

0% I, Marjorie w. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on March 11, 1994, the
cO

Commission decided by a vote of 4-1 to take the following
Nr

actions in mnU 3538:

1. Open a KUR.

2. Find reason to believe that Lawrence J. Smith
NI) knowingly and willfully violated 2 U.S.C.

C I 439a.

3. Find reason to believe that Larry Smith for
Congress and Joseph A. Epstein, as treasurer,

011 violated 2 U.S.C. 55 432(h) and 434(b).

4. Approve the factual and legal analysis, as
recommended in the General Counsel's Report
dated June 3, 1992.

(continued)
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Pederal 3lection Commission
Certification for MUR 3538
Narch 11, 1994

Page 2

5. Enter into conciliation with Lawrence J.
Smith and Larry Smith for Congress and
Joseph A. Epstein, as treasurer, prior to a
finding of probable cause to believe.

6. Approve the proposed conciliation agreements,
and the appropriate letter, as recommended in
the General Counsel's Report dated March 7,
1994.

Commissioners Elliott, McGarry, Potter, and Thomas voted

cO, affirmatively for the decision; Commissioner Aikens dissented.

Commissioner McDonald did not cast a vote.

Attest:

C

of the Commission

Received in the Secretariat: Mon., Mar. 07, 1994 3:43 p.m.
Circulated to the Commission: Tues., Mar. 08, 1994 11:00 a.m.
Deadline for vote: Fri., Mar. 11, 1994 4:00 p.m.

bjr
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f )t R MI II CTION COMMISSIOiN

Mf-cH 17, igq4

David M. Ifshin, Esq.
Ross & Hardies
888 Sixteenth Street, N.W.
Washington, D.C. 20006-4103

RE: MUR 3538

Dear Mr. Ifshin:

On June 8, 1992, the Federal Election Commission found that
there is reason to believe Lawrence J. Smith knowingly and
willfully violated 2 U.S.C. 5 439a, a provision of the Federal
Election Campaign Act of 1971, as amended ("the Act"). On the

-_ same day, the Commission found that there is reason to believe
Larry Smith for Congress and Joseph A. Epstein, as treasurer,

cn_ (the wCommittee*) violated 2 U.S.C. 55 432(h)and 434(b).

IT On July 20, 1993, the Commission entered into negotiations

directed towards reaching a conciliation agreement in settlement
of this matter prior to a finding of probable cause to believe.

As you may be aware, on October 22, 1993, the D.C. Circuit
declared the Comission unconstitutional on separation of powers
grounds due to the presence of the Clerk of the House of
Representatives and the Secretary of the Senate or their

011 designees as members of the Commission. FEC v. NRA Political
Victory Fund, 6 F.3d 821 (D.C. Cir. 1993), petition for cert.
iled, (U.S. No. 93-1151, Jan. 18, 1994). Since the--'eacision

was handed down, the Commission has taken several actions to
comply with the court's decision. While the Commission
petitions the Supreme Court for a writ of certiorari, the
Commission, consistent with that opinion, has remedied any
possible constitutional defect identified by the Court of
Appeals by reconstituting itself as a six member body without
the Clerk of the House and the Secretary of the Senate or the::
designees. In addition, the Commission has adopted specifl-
procedures for revoting or ratifying decisions pertaining t-
open enforcement matters.
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In this matter, on March 11, 1994, the Commission revoted
to find reason to believe that Lawrence J. Smith knowingly and
willfully violated 2 U.S.C. S 439a, and Larry Smith for Congress
and Joseph A. Epstein, as treasurer, violated 2 u.s.c. 55 432(h)
and 434(b), and to approve the Factual and Legal Analysis
previously mailed to you. You should refer to that document for
the basis of the Comissionts decision. If you need an
additional copy, one will be provided upon request.

Furthermore, the Commission revoted to enter into
conciliation negotiations prior to a finding of probable cause
to believe

CN

If your clients agree with the provisions of the enclosed
agreements, please sign and return them to the Commission.
Please make the checks for the civil penalties payable to the
Federal Election Commission. Given the unique circumstances
engendered by the NUM decision, conciliation negotiations, prior

C to a finding of priogble cause to believe, will be limited to a
maxismm of 30 days.

C If you have any further questions, please contact the
attorney assigned to this matter, Tonda N. Phalen, at (202)

1q, 219-3400.

C N For the Commission,

Trevor Potter
Chairman

Enclosure
Conciliation Agreements (2)



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )

Lawrence J. Smith ) MUR 3538

Larry Smith for Congress and )
Joseph A. Epstein, as treasurer

GENERAL COUNSEL'S REPORT

I. BACKGROUND

On June 8, 1992, the Commission found reason to believe

that Lawrence J. Smith knowingly and willfully violated 2 U.S.C.

5 439a, involving the conversion of excess campaign funds to

_- personal use. On the same day, the Commission also found reason

O to believe that Larry Smith for Congress and Joseph A. Epstein,

as treasurer, (the "Committee") violated 2 U.S.C. 55 432(h) and

434(b). (Mr. Smith and the Committee will herein be

collectively referred to as "Respondents").

C:)
On July 22, 1993, the Commission decided to enter into

negotiations with Respondents prior to a finding of probable

cause to believe. On March 11, 1994, the Commission re-voted

its earlier determinations in order to conform with the court's

opinion in FEC v. NRA Political Victory Fund, et al.,

no. 91-5360 (D.C. Cir. Oct. 22, 1993).
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11. DISCUSSION

counsel for Mr. Smith has asked that he

be allowed to sign the agreement instead of Mr. Smith. This

report discusses counselts request and the issues it raises.

while the Commission has previously accepted agreements

signed by counsel for an individual, as a respondent, there is

no precedent for circumstances similar to this matter.

This is a knowing and willful violation, and the Commission has

already imposed a specific requirement that Mr. Smith,

IV personally, pay the civil penalty for his violation, rather 
than

allowing the Committee to pay it. The reasoning behind this

co requirement was to assure that Mr. Smith take personal

responsibility for his knowing and willful violation. This

Office believes that the same rationale applies to requiring

that Mr. Smith sign the agreement. As was the case with the
0

determination regarding who could pay the civil penalty, this
n

C- office believes that allowing counsel to sign the agreement 
for

Mr. Smith would be inappropriate both because of the nature of

the violation (i.e., personal use of campaign funds) and because

the violation was knowing and willful.

Further, this Office is concerned that in not signing the

agreement Mr. Smith will attempt to disavow his personal

responsibility for the violation. Mr. Smith has already shown



an unwillingness to take responsibility for the legal

implications of his conduct.

LO

C-
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lir. -3 C aUSSDAYOSM

(1) Require Lawrence J. Smith to personally sign the
conciliation agreement for his knowing and willful violation of
2 U.S.C. 5 439a.

(2) Approve the appropriate letter.

Lawrence M. Noble
General Counsel

BY:
Loi-G. Ler er
Associate G neral Counsel

Staff Assigned: Tonda M. Phalen

Date



2EFORE THU FEDERAL ELRCTION COMMISSION

in the Matter of

Lawrence J. Smith;
Larry Smith for Congress and
Joseph A. Epstein, as treasurer

) MUR 3538)
)
)

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on April 12,

1994, do hereby certify that the Commission decided by a

vote of 4-1 to take the following actions in MUR 3538:

1. Require Lawrence J. Smith to personally
sign the conciliation agreement for his
knowing and willful violation of 2 U.S.C.
S 439a.

2. Approve the appropriate letter as
recommended in the General Counsel's
report dated April 8, 1994.

Commissioners Aikens, McDonald, Potter, and Thomas

voted affirmatively for the decision; Commissioner

Elliott dissented; Commissioner McGarry was not present.

Attest:

cretary of the Commission

0

Date



FEDERAL ELECTION COMMISSION

Aril 13, 1994

David M. Xfshin, Esq.
Philip S. Friedman, Esq.
Ross & Hardies
888 Sixteenth Street, N.W.
Washington, D.C. 20006-4103

RE: MUR 3538

Dear Messrs. Ifshin and Friedman:

In response to your inquiry regarding whether you can sign
the agreement for Lawrence J. Smith, please be advised that the

00 Commission determined on April 12, 1994 that Mr. Smith must
personally sign the conciliation agreement for his knowing and
willful violation of 2 U.S.C. S 439a. Enclosed are copies of
the conciliation agreements for both Mr. Smith and Larry Smith

co for Congress and its treasurer, which were previously approved
by the Commission and were previously sent to you.

Please obtain the appropriate signatures and return the
signed agreements to the Comission. Please make the checks for

CK the civil penalties payable to the Federal Election Commission.
In light of the fact that conciliation negotiations, prior to a

Cfinding of probable cause to believe, are limited to 30 days,
you should respond as soon as possible.

CIf you have any questions, contact me at (202) 219-3400.

'IT Sinc*eceiy,.--

Tonda M. Phalen
Staff Attorney

Enclosures
Conciliation Agreements (2)



FEDERAL ELECTION COMMISSION
WASHINGTON. 0 C 20* 3

OGC, Docket

Philomena Brooks
Accounting Technician

SUBJECt: Account Determination for Funds Received

We recently received a check from _k#.eVr8
, check number

, and in the amount of
Acopy of the check and any correbpondenc* that
was forwarded. Please indicate below the account into which
it should be deposited, and the MUR number and name.

TO:

PROM:

Philomena Brooks
Accounting Technician

OGC, Docket G.LL

In reference to the above check in the amount of
$_the MUR number is S- and in the name of

4 ,( . '#'r~ . The account into
which-it should be deposited is indicated below:

VL Budget Clearing Account (OGC), 95F3875.16

Civil Penalties Account, 95-1099.160

Other:

Da- t-qq
DateSignature

~-

TWO WAY MEMORANDUM

b

TO:

FROff:
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FEDERAL ELECTION COMMISSION
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TWO WAY RMEORANDUN

TO :

FROM:

OGC, Docket

Philomena Brooks
Accounting Technician

SUBJECt: Account Determination for Funds Received

We recently received a check from
/a J .r# , check number ate

, cand in the amount o
Ata copy of the check and any corre k dene that
was forwarded. Please indicate below the account into which
it should be deposited, and the HUR number and name.

TO:

FROM:

Philomena Brooks
Accounting Technician

OGC, Docket ODI

In reference to the above check in the amount of
$ tOM,00, thj M4R number is SS and in the name of

1 U " 6 CA The account into
whch it sou be eposite is ndicated below:

ZBudget Clearing Account (OGC), 95F3875.16

Civil Penalties Account, 95-1099.160

Other:

Signature Date

C\J
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In the Matter of)

)
Lawrence J. Smith ) MUR 3538

Larry Smith for Congress and )
Joseph A. Epstein, as treasurer

GENERAL COUNSEL'S REPORT

I. BACKGROUND

To assure conformance with the court's opinion in FEC v.

NRA Political Victory Fund, et al., No. 91-5360 (D.C. Cir.

Oct. 22, 1993), on March 11, 1994, the Commission re-voted its

earlier reason to believe findings against Lawrence J. Smith andCN
Larry Smith for Congress and Joseph A. Epstein, as treasurer

(hereinafter, "Respondents"), on the basis of the allegations

contained in a sua sponte submission and a complaint originally

designated as MUR 3526.1 Further, the Commission voted to enter
C into conciliation prior to a finding of probable cause to

believe with Respondents on those issues, and approved

conciliation agreements.

II. DISCUSSION

1. The Commission previously merged the two matters on
June 24, 1992.
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Therefore, this Office recommends that the Commission

accept the signed agreements of Lawrence J. Smith and Larry

Smith for Congress and Joseph A. Epstein, as treasurer.

III. RECOMMENDATIONS

(1) Accept the signed agreement of Lawrence J. Smith.

CO (2) Accept the signed agreement of Larry Smith for Congress
and Joseph A. Epstein, as treasurer.

N, (3) Close the file.

0% Lawrence M. Noble

0 General Counsel

_ _ __ BY:
Iq Date L G erner
r-N Associa e General Counsel

Attachments
1. A copy of the signed conciliation agreement from Lawrence

J. Smith and a copy of the civil penalty check.

2. A copy of the signed conciliation agreement from Larry
Smith for Congress and Joseph A. Epstein, as treasurer,
and a copy of the civil penalty check.

Staff: Tonda M. Phalen
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BEFORE THE FEDERAL ELECTION COMNISSION

In the Matter of )
)

Lawrence J. Smith; ) MUR 3538
Larry Smith for Congress and )
Joseph A. Epstein, as treasurer. )

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on May 3, 1994, the

Commission decided by a vote of 4-0 to take the following
actions in MUR 3538:

C14
1. Accept the signed agreement of Lawrence J.

co Smith, as recommended in the General
Counsel's Report dated April 26, 1994.

2. Accept the signed agreement of Larry Smith
for Congress and Joseph A. Epstein, as

OK treasurer, as recommended in the General
Counsel's Report dated April 26, 1994.

3. Close the file.

Commissioners Aikens, Elliott, McDonald, and Potter voted
affirmatively for the decision; Commissioners McGarry and

Thomas did not cast votes.

Attest:

Date arjorie W. Emmons
Secr tary of the Commission

Received in the Secretariat: Thurs., April 28, 1994 10:54 a.m.
Circulated to the Commission: Thurs., April 28, 1994 4:00 p.m.
Deadline for vote: Tues., May 03, 1994 4:00 p.m.

bjr



FEDERAL ELECTION COMMISSION
WASHINTON DC 2041Y

CERTIFIED MAIL
IETURN RECSIPT REQUESTED

Earl Rodney
8600 NW South River Drive
Suite 101
Miami, FL 33166-7434

RE: MUR 3538

Dear Mr. Rodney:

This is in reference to the complaint you filed with the
Federal Election Commission on may 20, 1992, concerning possible

C\1 violations of the Federal Election Campaign Act of 1971, as
amended ("the Act"), by Lawrence J. Smith, and Larry Smith for

co Congress and Joseph A. Epstein, as treasurer ("the Committee").

The Commission found that there was reason to believe
Lawrence J. Smith knowingly and willfully violated 2 U.S.C.
S 439a, a provision of the Act, and that the Committee violated
2 U.S.C. S 434(b) and 434(h), provisions of the Act. The
Commission then conducted an investigation in this matter. On

0May 4, 1994, conciliation agreements signed by the respondents
were accepted by the Commission. Accordingly, the Commission

1closed the file in this matter on the same day. Copies of these
r, agreementss are enclosed for your information.

4T If you have any questions, please contact me at (202)
219-3400.

Sincerely,

Tonda M. Phalen
Staff Attorney

Enclosures
Conciliation Agreements (2)



FEDERAL ELECTION COMMISSION
WA$HINCTON. D C 2040

V P KkY Ia., 1994

David M. Ifshin, Esq.
Ross & Hardies
888 Sixteenth Street, N.W.
Washington, D.C. 20006-4103

RE: MUR 3538

Dear Mr. Ifshin:

On May 4, 1994, the Federal Election Commission accepted
the signed conciliation agreements and civil penalties submitted
on your clients' behalf in settlement of violations of
provisions of the Federal Election Campaign Act of 1971, as

CN amended ("the Act").

C The confidentiality provisions at 2 U.S.C. S 437g(a)(12) no
longer apply and this matter is now public. In addition,
although the complete file must be placed on the public record
within 30 days, this could occur at any time following
certification of the Commission's vote. If you wish to submit

0% any factual or legal materials to appear on the public record,
please do so as soon as possible. While the file may be placed

Con the public record before receiving your additional materials,
any permissible submissions will be added to the public record
upon receipt.

C, Please be advised that information derived in connection

Iq with any conciliation attempt will not become public without the
written consent of the respondent and the Commission. See
2 U.S.C. 5 437g(a)(4)(B). The enclosed conciliation agreement,
however, will become a part of the public record.

Enclosed you will find a copy of the fully executed
conciliation agreement for your files. If you have any
questions, please contact me at (202) 219-3400.

Sincerely,

Tonda M. Phalen
Staff Attorney

Enclosures
Conciliation Agreements (2)
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BEFORE THE FEDERAL ELECTION CONSISSION

In the Ratter of )
) UR 3538

Lawrence J. Smith )

OONCILIATIOM hGUNNM3T

This matter was initiated by the Federal Election Commis All
("Commission"), pursuant to information ascertained in the noal J

course of carrying out its supervisory responsibilities. The

Commission found reason to believe that Lawrence J. Smith

violated 2 U.S.C. if 439a.
0,

(oINOW, THEREFORE, the Commission and the Respondent, havi

0 participated in informal methods of conciliation, prior to a

finding of probable cause to believe, do hereby agree as foilow:

N. I. The Comission has jurisdiction over the Respondent and

ON. the subject matter of this proceeding, and this agreement has the

effect of an agreement entered pursuant to 2 U.S.C. I

437g(a) (4) (A) (i).
C

II. Respondent has had a reasonable opportunity to

demonstrate that no action should be taken in this matter.

III. Respondent enters voluntarily into this agreement with

the Commission.

IV. The pertinent facts in this matter are as follows:

1. Lawrence J. Smith served as a United States Congressman

for the 16th Congressional District of Florida from 1982 through

1992, which includes the time period of the violations herein.

2. Larry Smith for Congress ("the Committee") is a



2-

political committee within the meaning of 2 U.S.C. 1 431(4).

3. The Committee serves as the principal campaign

committee for Lawrence J. Smith.

4. The Act prohibits conversion of excess campaign funds

"by any person to any personal use, other than to defray any

ordinary and necessary expenses incurred in connection with his

or her duties as a holder of Federal office." 2 U.S.C. § 439a.

Commission regulations define "excess campaign funds" to mean

amounts received by a candidate as contribution "which he or she

determines" are in excess of the amounts necessary to defray

campaign expenses. 11 C.F.R. § 113.1(e).

5. Commission regulations further state that a

' Congressional Member "who serves in the 103d Congress or a later

N. Congress may not convert to personal use any excess campaign or

donated funds, as of the first day of such service. 11 C.F.R. £

113.2(e)(5). Only "Grandfathered Members" (those in office on

January 8, 1980) may convert an amount equal to the campaign's
C

unobligated balance on hand as of November 30, 1989.

6. The Act addresses violations of law that are knowing

and willful. Se=, 2 U.S.C. §§ 437g(a) (5) (C) and 437g(d). The

phrase "knowing and willful" indicates that "actions [were] taken

with full knowledge of all of the facts and a recognition that

the action is prohibited by law." 122 Cong. Rec. H3778 (daily

ed. May 3, 1976).

7. The knowing and willful standard requires knowledge

that one is violating the law. Fe ElioQ~in Commission yL



John A. Damani fr C rasa C---it_-, 640 F. Supp. 965 (D. N.j.

1986). A knowing and willful violation may be established "by

proof that the defendant acted deliberately and with knovlefde

that the representation was false." United At f v. J 1ia,

916 F.2d 207, 214 (5th Cir. 1990). An inference of a knowing and

willful violation may be drawn "from the defendants' elaborate

scheme for disguising" their actions and that they "deliberately

conveyed information they knew to be false to the Federal

Election Commission." Id. at 214-15.

8. Sometime between September 7, 1990 and September 10,
0 1990, Respondent exchanged a check in the amount of $10,000,

which was written from the designated depository account of his

principal campaign committee, for a check in the amount of

$10,000, which was written by Brian Berman to Respondent

0 personally.

0 9. On September 14, 1990, Respondent endorsed the check

Ie from Brian Berman, converting it into two cashier's checks. One
cashier's check in the amount of $4,000 was made payable to

Paradise Island Enterprises with "L.J. Smith" in the remitter

line, as repayment of a gambling debt. The second cashier's

check in the amount of $6,000 was made payable to Respondent.

10. On October 18, 1990, Respondent cashed the cashier's

check made payable to him by endorsement to Jack Russ, Sergeant

at Arms, House of Representatives.

11. The $10,000 was utilized by Respondent for personal,

rather than Committee, expenses. Respondent does not qualify as
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a "Grandfathered Member" under Section 439a; thus, he is

prohibited from converting any excess funds of his campaign

committee to personal use.

12. Respondent caused another to provide false information

in the Committee's reports to the Commission, in regards to the

above transactions, by stating that the purpose of the $10,000

disbursement by the Committee to Brian Berman was for

"consulting," when in fact Respondent knew that the $10,000 to

Brian Berman was not for consulting, but rather was used to

obtain campaign funds for personal use.

13. Respondent also provided false information to the

Commission, in regards to the above transactions, in the form of

a AA s2onte submission for investigation, in which he stated

N. that the $10,000 check from the Co mittee to Brian Berman was a

0% retainer fee for consulting services, and the $10,000 check from

) Brian Berman to him personally was a refund of the retainer fee,

when in fact Respondent knew that the $10,000 check to Brian
C'

Berman was not for consulting, but rather was used to obtain

campaign funds for personal use.

V. Respondent knowingly and willfully converted campaign

funds to personal use, in violation of 2 U.S.C. § 439a.

VI. The Commission has determined that the appropriate

civil penalty for Respondent's violation is twenty thousand

dollars ($20,000), pursuant to 2 U.S.C. § 437g(a) (5) (A).

However, the Commission recognizes that unusual circumstances

exist in this matter, e.g. Respondent's guilty plea, conviction,



and time served for criminal violations conening activities

related to those outlined in this agreement; Respondent's long-

term tax obligations under the criminal plea agrement; and,

Respondent's felony suspension from law practice and resulting

unemployment. Therefore, the Commission agrees to accept five

thousand dollars ($5,000), paid from Lawrence J. Smith's personal

funds, as payment in full for Respondent's violation of 2 U.S.C.

§ 439a.

VII. The Commission, on request of anyone filing a complaint

under 2 U.S.C. § 437g(a)(1) concerning the matters at issue
herein or on its own motion, may review compliance with this

agreement. If the Commission believes that this agreement or any

IQ requirement thereof has been violated, it may institute a civil

N action for relief in the United States District Court for the

01 District of Columbia.

C) VIII. This agreement shall become effective as of the date

that all parties hereto have executed same and the Commission has

approved the entire agreement.

IX. Respondent shall have no more than 30 days from the

date this agreement becomes effective to comply with and

implement the requirements contained in this agreement and to so

notify the Commission.



X. This Conailiation Agrememm- onstitutes the entire

agrement between the parties on the attero raimd berein, anw

no other statement, promise, or agzeemUn, either written or

oral, made by either party or by agents of either party, that is

not contained in this written agreement shall be enforceable.

FOR THE COMISSION:

Lawrence M. Noble
General Counsel

Date

Date

~BY:

/r

'I
R(s
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BEFORE THE FEDERAL ELECTION CO SSION

In the Matter of ) j
) R 3538

Larry Smith for Congress and ) 3
Joseph A. Epstein, as Treasurer )

OONCILIIYIOE GNNU

This matter was initiated by the Federal Election Commis~n

("Commission"), pursuant to information ascertained in the normal

course of carrying out its supervisory responsibilities. The

Commission found reason to believe that Larry Smith for Congress

and Joseph A. Epstein, as treasurer, violated 2 U.S.C. if 432(h)

and 434(b).

NOW, THEREFORE, the Commission and the Respondents, having

participated in informal methods of conciliation, prior to a

finding of probable cause to believe, do hereby agree as follows:

I. The Commission has jurisdiction over the Respondents

and the subject matter of this proceeding, and this agreement has

the effect of an agreement entered pursuant to 2 U.S.C. §

437g(a) (4) (A) (i).

II. Respondents have had a reasonable opportunity to

demonstrate that no action should be taken in this matter.

III. Respondents enter voluntarily into this agreement with

the Commission.

IV. The pertinent facts in this matter are as follows:

1. Larry Smith for Congress ("the Committee") is the

principal campaign committee for Lawrence J. Smith, who served as

the United States Congressman for the 16th Congressional District

Vr
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of Florida from 1982 through 1992.

2. The Comittee is a political committee within the

meaning of 2 U.S.C. S 431(4).

3. Joseph A. Epstein is the treasurer of the Committee.

4. The Act requires accurate and timely reporting of all

receipts to and disbursements from the political committee,

including loans or repayment of loans. 2 U.S.C. § 434(b).

5. The Act requires that all campaign receipts be

deposited into the designated campaign depository, in accordance

with the Act and regulations. 2 U.S.C. § 432(h). All funds
UI)

received must be deposited into the designated account within 10

days of receipt. 11 C.F.R. § 103.3. The Act requires that a

candidate who receives any contribution or loan, or makes any

. disbursement, in connection with any campaign for federal office,

does so as agent of his principal campaign committee. 2 U.S.C. §

C) 432(e).

6. On October 15, 1990, Respondents reported a $10,000

C"
disbursement made on or about September 10, 1990, from the

designated campaign account to Brian Berman with the stated

purpose as "consulting." Respondents inaccurately reported to

the Commission, in that they failed to report the true

transaction involved in this disbursement.

7. Sometime between September 7, 1990 and September 10,

1990, Lawrence Smith exchanged a check in the amount of $10,000,

which was written from the designated depository account of the

Committee, for a check in the amount of $10,000, which was
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written by Brian Berman to Lawrence Smith personally.

8. On September 14, 1990, Lawrence Smith endorsed the

check from Brian Berman, converting it into two cashier's checks.

One cashier's check in the amount of $4,000 was made payable to

Paradise Island Enterprises with "L.J. Smith" in the remitter

line, as repayment of a gambling debt. The second cashier's

check in the amount of $6,000 was made payable to Lawrence J.

Smith. On October 18, 1990, Lawrence Smith cashed the $6,000

cashier's check by endorsing it to Jack Russ, Sergeant at Arms,

House of Representatives.
NO

9. Lawrence Smith did not deposit the $10,000 receipt into

the designated campaign account of the Committee until April 27,

1992, after the Commission began its investigation of this

matter.

V. 1. Respondents did not fully or properly report

C) campaign disbursements, in violation of 2 U.S.C. § 434(b).

2. Respondents did not timely deposit all campaign
receipts into the designated campaign depository, in violation of

2 U.S.C. § 432(h).

VI. Respondents will pay a civil penalty to the Federal

Election Commission in the amount of five thousand dollars

($5,000), pursuant to 2 U.S.C. § 437g(a) (5) (A).

VII. The Commission, on request of anyone filing a complaint

under 2 U.S.C. § 437g(a)(1) concerning the matters at issue

herein or on its own motion, may review compliance with this

agreement. If the Commission believes that this agreement or any
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requirement thereof has been violated, it may institute a civil

action for relief in the United States District Court for the

District of Columbia.

VIII. This agreement shall become effective as of the date

that all parties hereto have executed same and the Comission has

approved the entire agreement.

IX. Respondents shall have no more than 30 days from the

date this agreement becomes effective to comply with and

implement the requirements contained in this agreement and to so

notify the Commission.

X. This Conciliation Agreement constitutes the entire

agreement between the parties on the matters raised herein, and

no other statement, promise, or agreement, either written or

oral, made by either party or by agents of either party, that is

not contained in this written agreement shall be enforceable.

FOR THE COMISSION:

Lawrence M. Noble
General Counsel

BY: _ _ _ _ _ _ _ _

Lois G. Letr Date
Associate G~neral Counsel

FOR THE RESPONDENTS:

Joseph. Estein Date
Treas er
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