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BBB SIXTEENTH STREET, N.W.
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202-298-8791 CHICAGO, ILLINOIS 80801 7567

TELEX 202-296-8600 312-558-1000
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NEW YORK, NEW YORK 10017 4808
2NZ-949-7075

DAVID M, IFSHIN 580 HOWARD AVENUE

SOMERSET, NEW JERSEY OBA75- 6739
201-563-2700

April 6, 1992

“Bre-MUR 257

HAND DELIVERY

Mr. Lawrence M. Noble

Office of the General Counsel
Federal Election Commission
999 E Street N.W.

Washington, D.C.

LEOIHY [~ YdVZh

Dear Mr. Noble:

This letter is to confirm our telephone conversation of this
afternoon. As we discussed, Congressman Larry Smith has asked us
to represent him before the Commission in regard to correcting
his disclosure reports for the last quarter of 1990. During that
period, it appears that certain disbursements made from his
principal campaign committee on his own behalf as well as the
Democratic Party of Florida may not have been properly reported.
We are in the process of gathering additional information in
order to make any amendments that may be required.

Congressman Smith has instructed us to bring this to the
attention of the Commission immediately. Since we recognize that
the failure to disclose these expenditures during the proper
period is not in accordance with Commission regulations, we
request that the Office of General Counsel initiate a pre~MUR at
this time to permit us to resolve this matter within the
Commission’s established procedures. We have scheduled a meeting
with you for April 14, 1992 to discuss how best to proceed with
this matter.
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FEDERAL ELECTION COMMISSION

WASHINCTON, DC 20463

April 22, 1992

David . Ifshin, E=zg

Ross & Hardies

888 Sixteenth Street, N.W.
Yashington, D.C. 20006-4103

RE: Pre-HUR 257

Dear MHMr. Ifshin:

This 13 to acknovledge receipt of your letter on behalf of
Congressman Larry Smith, dated April 6. 1992, pertaining to
his disclosure reports for the last quarter of 1990. You will
be notified as soon as the Federal Election Commission takes
action on your submission.

If you have any questions, please call me at (202)
219-3690. For your information, ve have attached a brief
description of the Commission's procedures for handling matters
such as this.

Sincerely,

Hkhy A5y

Jeffrey D. Long
Paralegal Specialist

Enclosure
Procedures
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COMMIZS
THE FLORIDA BAR ML ROOM
Ft. Lauderdale Office
Cypress Financial Center e 21 10 33 & "I
5900 North Andrews Avenue
Suite 835
Ft. Lauderdale, FL 33309
305-772-2245
407-737-4906 (West Palm Beach)
305-945-9336 (Miami)

April 20, 1992

Lois Lerner
Assistant General Counsel
Federal Elections Commission

955 E. Street, N.W.
Washington, DC 20463
RE: Lawrence J. Smith, Esquire

Dear Ms. Lerner:

Enclosed please find a copy of the cashier's checks that we recently
discussed regarding the above captioned matter. [ also enclose copies

of recent newspaper articles regarding the above named individual and
possible election law violations.

Please call if 1 can be of any further assistance.

Very truly yours,

/17
I,

KEVIN P. TYNAN
Assistant Staff Counsel

KPT/dm

Enclosures
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Smith géts deal

By ANDREW MARTIN,
BOB KNOTTS

and RICK PIERCE
Staft Writers

U.S. Rep. Larry Smith drives a spe-
cially discounted Cadillac from Alamo
Rent A Car — the firm his son lobbies
for and which would have benefited
from legisiation the congressman
sponsored three years ago.

Smith gets a Cadillac Sedan de Ville
for $424 a month.

|
a
!
|

j
|

e

|

An Alamo sales representative
quoted a price of $184 a week on
Thursday for a similar car. That would
amount to $736 a month.

Smith said he did not ask Alamo for
any favors on his rental car.

“1 pay whatever they ask me,” he
said. “l1 asked Alamo If they leased
cars and they said yes."

Smith pays for the car, which he de-
scribed as a fleel car, with campaign
contributions. The congressman said
he has leased cars from Alamo for

years.

Some Broward County commission-
ers also leased cars at bargain rates
with Alamo until 1990, when the state
beefed up disclosure laws and the firm
dropped the deal.

Checks with two South Florida con-
gressmen — Clay Shaw, R-Fort
Lauderdale, and Harry Johnston, D-
West Palm Beach — showed that nei-
ther leases cars. Nor do they pay for
their cars out of campaign
contributions.

on car from firm son lobbies for

The legislation Smith introduced in
September 1989 was aimed at prevent-
Ing airports from charging exorbitant
fees on car rental companies located
off airport property.

Grant Smith, the congressman's son,
is a registered lobbyist for Alamo and
works for the company’s law firm,
Tripp Scott and Conklin. Tripp Scott
partner Norman Tripp is part owner of
Alamo.

SEE RENTAL /7B
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Smith gets deal -
from auto firm :
is son lobbies for

Grant Smith was first regis- |
tered to lobby on Alamo's behalf
in July 1989, congressional re-
cords show.

The congressman said his deal-
ings with Alamo had nothing to do °
with his son's employment and
that his son does not lobby for
Alamo in Washington. Grant
Smith, reached at his office late
Thursday afterncon, declined to
comment.

Larry Smith, who has been em-
broiled in controversy over his
personal and campaign finances,
said the rental car legislation was
no favor.

“l saw this as pro-consumer |
legislation,” Smith said during a
telephone interview Thunday
evening. “I felt it was important
for the consumers who use rental
cars. tokeeplbecoltlolruﬂ

costs and was backed by a nation-
al consumer group.

But the bill also protected rent-
al car companies from “unrea-
sonable and unjustly discrimina-
tory” fees. The bill never became
law.

A political opponent criticized
the congressman's arrangement
with Alamo.

“There’s no question about it,”
said Phil McConaghey, an engi-
neer who is running against
Smith. “It's a conflict. It's just an- |

~ other example that Larry Smith
has become an aristoecrat in
Congress.”

Smith has been under fire since
the House ethics committee an-
nounced that he had bounced 161
checks through the House bank
but did not say how much the
checks were for. Smith now con-
tends he bounced 90 checks worth
about $49,000.

Washington Bureau Staff Writ-
er Kathy Hensley Trumbull con-
tributed to this report.




Financial questions
tame Smith’s bravado

By PAUL ANDERSON

And TOM FIEDLER
Herald Staft Writers

WASHINGTON — After a
decade in Congress, much of the
bluster has suddenly blown out of
Larry Smith.

For the first time in his career,
brash and

inventh
tions his personal finances.
This bombastic man

limit politicians” terms, the
exemplar of what's wrong with

“When you look up *arrogance’
in the dictionary,” said Philip
Handy, chairman of Citizens for
Limited Political Terms, Lmy
Smith’s picture is next to it.”

Ina y interview with The
Herald last wu:k. the 51-year-old

UNDER FIRE: Scrutiny of his
financial dealings has put
five-tarm U.S. Rep. Larry Smith
on the defensive.
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Smith now target of 'ﬂl—vestigaﬁon by state bar

By BOB KNOTTS
and ANDREW MARTIN
Stafl Writers

U.S. Rep. Larry Smith, already en-
tangled in growing questions about his
financial dealings. is the target of an
investigation by The Florida Bar,
which reviews possible ethical viola-
tions by lawyers.

An attorney for The Bar declined to
say why the five-term congressman
from Hollywood is under
investigation.

“It means we have an allegation or
allegations that were directed to us
that we are investigating,” sald Kevin
Tynan, assistant staff counsel. “All 1
;:r': 't.ell you is the existence of an open

The Sun-Sentinel has learned,
though, that Smith may have been in
violation of Florida Bar rules for sev-
eral years during which he was named
as a pariner in a Hollywood law firm
for which he did nol work

As recently as November 1990,

G

-

The Sun-Sentinel has learned that
Smith may have been in violation of
Florida Bar rules for several years
by being named as a partner in a
Hollywood law firm for which he
did not work. If The Bar finds him
guilty, the penalty could range from
public admonition to disharment.

Smith's name was prominently dis
played on letters from the law office of
Brian Berman, who was disbarred last
year.

A Nov. 12, 1890, letter was wrilten
on “Smith & Berman, P.A." stationery
and lists Smith first among attorneys

t{l.ée(J‘?Lb’é
| N

in the firm. Smith, a Democrat, was
also included in the firm’s name on
checks, bank statements and olther pa-
pers, publie documents show

But in a sworn statement before The
Florida Bar a year ago, Berman said
Smith had been his law pariner only
briefly nine years earlier. “He 15 nol
my partner,” Berman said

“He was for, 1 think, one day in
1982."

Bar rules on this issue, approved by
the state Supreme Courl, are short and
explicit: “The name of a lawyer hold-
ing a public office shall not be used in
the name of a law firm or in communi
cations on its behalf during any sub-
stantial period in which the lawyer is

SEE BAR /6A
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Smith now target
of investigation
by Florida bar

not actively practic-
ing with the firm."”

If The Bar finds him guilty, the
penalty could range from public
admonition to disbarment.

Steven Feinman, a lawyer who
worked for Berman from 1984 to
1991, said he could not explain
Smith’s connection to the firm.

“During my entire tenure
there, Mr. Smith never had any
connection,”” Feinman said
“From time to time he may have
walked in the door to say hello . . .
very infrequently, maybe once
every six months.”

By 1991, Smith's name had
been removed from the firm's
letterhead. But the 1991-92 white
pages list Smith's law office at
the same phone number and ad-
dress as Berman.

In January 1991, the federal
Ethics Reform Act took effect,
prohibiting members of Congress
from allowing their name to be
used by law firms.

Smith’s spokesman in Washing-
ton said the representative would
not be available to comment on
the investigation or explain why
his name was connected with the
law firm. Berman could not be
reached for comment despite
several attempts to contact him

Berman was disbarred in Octo-
ber, retroactive to June 1991, af-
ter a series of complaints about
him spending clients’ trust ac-

count money on himself. The
Broward County State Attorney's
Office is investigating allegations
he spent more than $200,000 of a
client’s money, sources said.

Smith also faces questions
about a swap of $10.000 checks
with Berman in September 1990,
questions Smith would not discuss
with the Sun-Sentinel earlier this
week.

Smith converted a $10,000 per-
sonal check from Berman into
two cashier’'s checks, bank offi-
cials confirmed. Smith has said
he paid Berman $10,000 from a
campaign account to act as a lob-
byist on his behalf in the state
Legislature but that Berman
backed out of the deal and repaid
the money.

Records show, though, that
Berman paid Smith the $10,000
first, on Sept. 7. It is unclear what
Smith did with the money, but
Federal Election Commission re-
cords do not indicate he redepos-
ited it in his campaign account.

Records show that Smith
Berman a $10,000 check from his
campaign account on Sept. 10.

Smith has asked the FEC to in--
vestigate the matter, which may
block officials from talking about
the controversy until after the
November election.

Smith, who is running for re-
election, has refused to respond in
detail to questions about his fi-
nancial dealings. He admitted
pouncing 90 checks, worth about
$49,000, on his House bank
account

A House ethics committee re-
port, which Smith disputes, said
he wrote 161 bad checks from
1988 to 1991
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888 SIXTEENTH STREET, N.W.
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DAVID M. IFSHIN SOMERSET, NEW JERSEY 08873
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April 22, 1992

BY MESSENGER

Mr. Lawrence M. Noble
General Counsel

Federal Election Commission
999 E Street, N.W.
Washington, D.C.

LS2IHd %2 ¥dv Z6

Ms. Lois G. Lerner
Associate General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C.

Dear Mr. Noble and Ms. Lerner:

After meeting with Congressman Larry Smith to discuss the
facts preliminarily set forth in our letter to you of April 6,
1992, we write to provide you with some additional information
concerning the receipt and expenditure of funds from the Larry
Smith For Congress Committee (“Committee"™). More specifically,
we refer to a check drawn on the Committee account, dated
September 10, 1990, payable to Brian Berman, Esq.

At the time of the check in question, Mr. Berman was a
licensed attorney who practiced in Hollywood, Florida.
Congressman Smith had maintained his law office in the same
building as did Mr. Berman before he was first elected to
Congress, and he had sold the assets of his law practice to Mr.
Berman before entering the U.S. House of Representatives.

In early September 1990, Congressman Smith agreed to retain
Mr. Berman to do legal and consulting work in connection with
expected congressional reapportionment in Florida. The September
10, 1990 check on the Committee account, in the amount of ten
thousand dollars ($10,000.00), was a retainer for Mr. Berman
pursuant to that agreement. To the best of his recollection,
Congressman Smith met with Mr. Berman in Hollywood, Florida on
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Mr. Lawrence M. Noble
Ms. Lois G. Lerner
April 22, 1992

Page 2

Monday, September 10, 1990, and gave him the check at that time.
His travel records show that he returned to Washington, D.C.
early on the morning of Tuesday, September 11, 1992.

In a telephone conversation within a day or two after
Congressman Smith had tendered the check, Mr. Berman revealed
that he was having financial problems with his law practice; he
stated that his difficulties might affect his ability to complete
the anticipated representation and he expressed concern that
representation of Congressman Smith during the reapportionment
process under such circumstances might unnecessarily burden the
Congressman with negative publicity. Based on Mr. Berman's
disclosures, Congressman Smith terminated his agreement with
Mr. Berman and requested that the previously paid retainer be
refunded.

Congressman Smith picked up Mr. Berman's check on Friday,
September 14, 1990, when he returned to South Florida. Mr.
Berman had mentioned to Congressman Smith that the amount of
funds in his account might not be sufficient to cover all of his
outstanding checks, and he had advised Congressman Smith to
immediately negotiate the refund check at Mr. Berman's bank.
Based upon Mr. Berman's advice, Congressman Smith took the check
to the Family Bank of Hallandale, Dania Branch, on that date.

As you may know, media accounts of the transaction have
noted that Mr. Berman's check was dated September 7, 1990 and,
thus, appears to have been written prior to the Committee check
to Mr. Berman. We want to make clear to you that Congressman
Smith has a firm recollection of the chronology set forth above;
we are thus convinced that Mr. Berman's check was dated in error,
and we are attempting to gather documentation to demonstrate that
the facts we have set forth herein are accurate.

When Congressman Smith presented Mr. Berman's check at the
bank, he received two cashier's checks in return'. One
cashier's check was made payable directly to a third party, while
the other cashier's check was made payable to Lawrence J. Smith.
A significant portion of the total amount was utilized for
personal, rather than for Committee, expenses. It was
Congressman Smith's intention that these funds would be repaid to
the Committee following Congressman Smith's refinancing of his

L We have obtained copies of those checks from the bank

and will produce them to the Commission during the normal course
of discovery proceedings associated with this action.




Mr. Lawrence M. Noble
Ms. lLois G. Lerner
April 22, 1992

Page 3

personal residence. While a portion of the funds were, indeed,
used for campaign purposes, it does not appear that these
expenditures were properly recorded on Committee reports filed
with the Commission. We are in the process of reconstructing
those campaign related expenditures, but are prepared to proceed,
for purposes of this action under the assumption that the
expenditures were not properly disclosed and that Congressman
Smith used a portion of the funds for personal purposes.

We are continuing to attempt to reconstruct the relevant
records, and we will keep you advised of our progress in this
regard. Thank you for your cooperation in this matter.

Sincerely /\

)
\ /¢ \
& / o ’Z\_/’_,
~"David M. M fshin




FEDERAL ELECTION COMMISSION

WASHINCTON, D C 20463

May 6, 1992

pavid H. Ifshin, Esquire
Ross & Hardies

888 Sixteenth Street, N.W.
Wwashington, D.C. 20006-4103

RE: Pre-MUR 257

Dear Mr. Ifshin:

On April 22, 1992, we sent you a letter acknowledging the

i receipt of your submission on behalf of Congressman Larry Smith.
In order to insure that future notifications relating to
Congressman Smith and his principal campaign committee are

Tp) directed to you as counsel, I have enclosed two designation of

. counsel forms. One should be completed by Congressman Smith and
N one by the treasurer of his principal campaign committee and
returned at your earliest convenience.

I
o If you have any gquestions regarding this matter or letter,
please contact me or Jeff Long at (202) 219-3400.
|
ke Sincerely,
<r G€orge F. shel
Assistant General Counsel
™

Enclosures
Designation of Counsel Forms




_ RECEIVED
. . FEDERAL ELECTI
COMMISSION
THE FLORIDA BAR MAIL F
Ft. Lauderdale Office 5k s
Cypress Financial Center Bar 1l [lss il
5900 North Andrews Avenue
Suite 835
Ft. Lauderdale, FL 33309
305-772-2245
407-737-4906 (West Palm Beach)
305-945-9336 (Miami)

May 5, 1992

George Rishel, Esquire
Assistant General Counsel
Federal Elections Commission
999 E. Street, N.W.
Washington, DC 20463

RE: Lawrence J. Smith, Esquire

Dear Mr. Rishel:

Enclosed please find a copy of the canceled checks and the bank
statement that we recently discussed regarding the above captioned
matter. I also enclose copy of a recent newspaper article regarding the
above named individual and possible election law violations.

Please call if I can be of any further assistance.

Very truly yours,

KB¥IN P. TYNAN
Assistant Staff Counsel

KPT /dm

Enclosures




G Sy PR e T g eyt st ruTaTE
3 AS-SEA-599C  OBIOGLE] . IbD

- . _

.




ot & T )

R TR

P o

‘ o L CUTTICOUNTY coyRrs
_._,:..a,..., i ..: .

B odased V2

o Ny -
e o

7

e g -

w--ﬁrﬂ— B s

EL

vt YL
Adouy sni®uy
g ST

e

- U

-

} . 6. It
] r f
o i B
e . F
‘. ‘N

SR . ¥

{4 . w
T ba
S ~ e

1o

LAUDSEDALE FL>0eI0Cb2Y8T

'3ag, o
e

T




AN M

e v

-
My
”
w1

A

0 i




A& eacrEinesnsl AR
ATILAuE VD AY LW
Tt AN -

01070049 7
§i0) i % e
Y

J 'y

A
-
O T

3 PN

b CA0I2418 <

T

1695

S G A
"t e T NI

oT_. 't ‘H_ﬂx..ﬂ,u.‘
- %

ay oo s -~ -




i 000 IDUOUOD:'S

RS SRR R TR GARGNTTARANR, I 2 TR R
i TRy vy A e = T :

\

: 44
95
t
57 214

¢ /‘?f

Lol 8 L

OH\U_

ono

Ol =

T I

oy

(TaR¥e Lw]

-~0Jd
oaN .

AL 9T

35
%.1_
e
<,

VT e

e
9
/’/} G200
S th-005 0ESS

&y ¢ ‘g‘;mﬂ/

£ LD S P A TATE @m‘ﬂ'ﬂfrﬁmbm:"*}&hnﬁ S Rilrpe




She Aiami Herald

TUESDAY, MAY 5, 1892

CONTENTS COPYRIGHT ® 1900 THE MAMS HERALD

25 CENTS

‘He's embarrassed by it. It was poor judgment on his part.’

NEAL SONNETT, Rep. Larry Smith's sttorney

think he recognizes it was a stupid thing to
do. Huembamued by it. It was poor
Jud t on his
ith declined an interview about the
payment. But he dnrer.ted Sonnett to
answer questions, agains! the lawyer's
« advice
The money Smith used 10 pay his gam-
bling debt came from a $10,000 check
swap between Lhe congressman's cam-

Bum and Smith's former law partner,
rian Berman, in September |
The men have previously upl.uned the
by saying Berman was going to
represent Smith on reappor-
tionment matters, but that they changed
their minds and agreed 10 settle their
accounts.
Their explanation, however, did not
square with public records. Instead of pay-

—_—

Smith campaign funds paid casino

ing the $10,000 back 1o the campaign
where it came from, Berman wrote his
check to Smith personally,

Sonnett said Smith decided to treat
that $10,000 check like a loan. The con-
greseman took the check to a Family Bank
of Hallandale branch, where he converted
w two easier-to-negotiate cashier's

i
“The misjudgment here was in utilizing
what were campaign funds for a personal
loan,” Sonnett said. “Larry made a spur-
of-the-moment decision to temporarily

PLEASE SEE OMITH, 17TA

REGRETS MISTAKE: Rep. Larry
Smith has repaid account.




Smith paid $4,000 casino debt

out of his re-election funds

SMITH, FAOM 1A

& utilize that as a loan. He

. uged it (0 pay some outstanding

_~debts that he had.”

| " One of the cashier’s checks was

! for $4,000 and was made out to

' Paradise Island Enterprises, the
firm that runs the famous twin
hotels and 30,000-square-foot
casino where slot machines never
close. Smith and his wife, Shiela,
went there in August 1990,

A costly vacation

“This was a personal vacation.
He took a couple of days off, over
a long weekend,” Sonnett said.

{ “Larry is not a gambler. Perhaps
| if he had been, he wouldn't have
suffered that kind of a loss.

The other cashier's check, for
$6,000, was made out to Smith
personally, the lawyer said, Son-
nett said he 1s still documenting
where that money went, but

some went for campaign

\ expenses and some for personal
: expenses.

mith returned the entire

"% 310,000 to his campaign last
| ‘month, Sonnett said. The reim-
i bursement is too late to be
- reflected in the latest campaign
; records.

A 10-year congressman, Smith,
51, announced in a television
commercial last week that he will
not seek re-election this fall,

He has been widely popular
with his constituents in South
N Broward and large parts of West

I

Larry Smith returned the entire
$10,000 to his campaign last
month, his lawyer said. The
reimbursement is too late to be
reflected in the latest campaign - }

records.

Dade. He gained a reputation as
a leading advocate of Israel, and
fought administration efforts to
sell arms to Saudi Arabia and
Kuwait. He is an outspoken
advocate of gun control,

A human error, lawyer says

“This is admittedly poor judg-
ment and an unfortunate inci-
dent, but not enough to tarnish
an outstanding career in the Con-
gress,” Sonnett said. “And |
think the people in his district
will understand he is human. He
experiences the same kind of
financial pressures other people
experience. And occasionally he
makes mistakes, just like other
human beings do.

“He's had an exemplary
record. There's never been any
whisper of scandal.”

The Florida Bar and Federal
Election Commission are investi-
gating Smith’s dealings with Ber-
man, who was disbarred by the
Florida Supreme Court last year

B Lk

. S v L

after bouncing more than $2 mil-
lion of checks on client trus
accounts. Y
Members of Congress are
allowed great discretion in
spending campaign money.
“There's nothing in the statute
that details what campaign funds
may or may not be spent for,”
said Fred Eiland, the FEC’s press
officer. “The requirement is full
public disclosure, so the contrib-
utors and voters will know what
the money is being spent for."

The Bar inquiry is believed to
focus on whether Smith improp-
erly accepted money from a Ber-
man law office trust account,
commonly used for holding a cli-
ent's funds, and whether he
allowed his name to be affiliated
with the firm after he stopped
practicing there.

Smith is cooperating with both
the Bar and FEC, Sonnett said,
and has not tried to conceal the
transactions.
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Mr. George Rishel = "F
Assistant General Counsel - SE_
0 Federal Election Commission 0 Foo
999 E Street, N.W. =
Washington, D.C. 20463 X ==C
n Re: Pre-MUR 257 'i 3=
- v b
Dear Mr. Rishel: s
~
Enclosed please find the two executed designation of counsel
™ forms you requested in the above referenced matter.
Q Please call me if you have any questions
<
o

Enclosures
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STATEMENT OF DESIGNATION OF COUMSEL

MR | Pre-MUR 257

David M. Ifshin, Esq.
NAME OF COUNSEL:

Ross & Hardies

ADDRESS :
888 16th St., N.W.
Washington, DC 20006
TELEPHONE : 202/296-8600

The above-named individual is hereby designated as my

counsel and is authorized to receive an;_notifications and other

9

communications from the Commission an/}fo act on my behalf before
the Commission.

N
5 //f /fv | | %7
o Date [ /‘7 na’ure {
N
O
= RESPONDENT'S NAME: The Honmorable Lawrence J. Saith .
P ADDRESS : 113 Cannon HOB B %
=
" Washington, DC 20515 E .
N QT0
T o
o
N ; "_'g":"
HOME PHONE: @ 2=
&
BUSINESS PHOME: -

en
e




STATEMENT OF DESIGNATION OF COUMSEL
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e K -
NAME OF COUMSEL; D"*vid M. Ifshin, Esq
ADDRESS : Ross & Hardies

888 16th St., N.W.

Washington, DC 20006

202/296-8600

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

the Commission.

S ///3 /4;/ J

Date

Mr. Joseph Epstein

Treasurer, Larry Smith for Congress Committee

700 S.E. Third Avenue

Suite 400

Ft Lauderdale, FL 33316

Sor- T —7717
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FEDERAL ELECTION COMMISSION
999 E Street, N.W.
Washington, D.C. 20463

FIRST GENERAL COUNSEL’S REPORT smmE

Pre-MUR 257

STAFF MEMBERS George F. Rishel
Jeffrey D. Long
Tonda Mott

SOURCE: SUA SPONTE SUBMISSION
RESPONDENTS : Representative Lawrence J. Smith

Larry Smith -for Congress (92) and
Joseph A. Epstein, CPA, as treasurer

RELEVANT STATUTES: .5.C. § 432(e)
§ 432(h)
§ 434(b)
§ 439a
Part 113
INTERNAL REPORTS CHECKED: Disclosure Reports
FEDERAL AGENCIES CHECKED: None

I. GENERATION OF MATTER

This matter was generated by a sua sponte submission by
counsel for Representative Lawrence J. Smith and filed on
April 7, 1992. Counsel made a further submission on April 24,
1992. Attachment 1. 1In addition, news articles were published
in April relating to the subject matter of the submission.
Attachment 2. Moreover, counsel for the Florida Bar (on his own
initiative] contacted this Office regarding its investigation
that also touched on the subject matter of this submission and
voluntarily provided certain information. Attachment 3.

Rep. Smith is a Member of Congress, representing the 1l6th
Congressional District of Florida, covering portions of Broward

and Dade Counties. Rep. Smith was first elected to the House of
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Representatives in 1982. His current principal campaign
committee is Larry Smith for Congress (92) with Joseph A.
Epstein, CPA, as treasurer ("Smith Committee”). On April 29,

1992, The Washington Post and cther newspapers reported that

Rep. Smith had announced that he would not run for re-election.’

II. PACTUAL AND LEGAL ANALYSIS

A. Sua Sponte Submission

The subject matter of this submission relates to transactions
involving Rep. Smith, Brian Berman, and Rep. Smith's 1990
principal campaign committee (Larry Smith for Congress (90)).
Brian Berman was an attorney in Hollywood, Florida, in 1990. The
1990 Smith Committee disclosed a disbursement of $10,000 to Brian
Berman on September 10, 1990, for "consulting." Attachment 4.

In the initial submission, dated April 6, 1992, counsel for
Rep. Smith states that during the last quarter of 1990, certain
disbursements made from Rep. Smith’s committee "on his own behalf
as well as the Democratic Party of Florida may not have been
properly reported."” Counsel noted that additional information
was still being gathered but that Rep. Smith had asked counsel to

bring the situation to the Commission’s attention and asked that

1. In the 1989-90 election cycle, Rep. Smith’s principal
campaign committee reported total receipts of approximately
$527,994 and total disbursements of approximately $275,873 with
cash on hand as of December 31, 1990, of $413,843.09. The
committee showed ending cash on hand of $413,495.41 as of
September 30, 1990, the close of the reporting period covering
the events in question in this submission. The current committee
shows an ending cash on hand of approximately $414,455 as of
March 31, 1992, according to the FEC database.
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a Pre-MUR be initiated. This submission was designated Pre-MUR
257 and sent forward for assignment of April 16, 1992. A copy of
this letter has previously circulated to the Commission on

April 23, 1992.

On April 24, 1992, counsel for Rep. Smith submitted a more
detailed letter, dated April 22, 1992. The letter refers to the
Smith Committee’s $10,000 check dated September 10, 1990, payable
to Brian Berman and in relevant part states:

At the time of the check in gquestion, Mr. Berman
was a licensed attorney who practiced in Hollywood,
Florida. Congressman Smith had maintained his law
office in the same building as did Mr. Berman before he
was first elected to Congress, and he had sold the
assets of his law practice to Mr. Berman before entering
the U.S. House of Representatives.

In early September 1990, Congressman Smith agreed
to retain Mr. Berman to do legal and consulting work in
connection with expected congressional reapportionment
in Florida. The September 10, 1990 check on the
Committee account, in the amount of ten thousand dollars
($10,000.00), was a retainer for Mr. Berman pursuant to
that agreement. To the best of his recollection,
Congressman Smith met with Mr. Berman in Hollywood,
Florida on Monday, September 10, 1990, and gave him the
check at that time. His travel record shows that he
returned to Washington, D.C. early on the morning of
Tuesday, September 11, 1992 [sic 1990].

In a telephone conversation within a day or two
after Congressman Smith had tendered the check,

Mr. Berman revealed that he was having financial
problems with his law practice; he stated that his
difficulties might affect his ability to complete the
anticipated representation and he expressed concern that
representation of Congressman Smith during the
reapportionment process under such circumstances might
unnecessarily burden the Congressman with negative
publicity. Based on Mr. Berman's disclosures,
Congressman Smith terminated his agreement with

Mr. Berman and requested that the previously paid
retainer be refunded.

Congressman Smith picked up Mr. Berman’s check on
Friday, September 14, 1990, when he returned to South
Florida. Mr. Berman had mentioned to Congressman Smith
that the amount of funds in his account might not be
sufficient to cover all of his outstanding checks, and
he had advised Congressman Smith to immediately
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negotiate the refund check at Mr. Berman’s bank. Based
upon Mr. Berman’s advice, Congressman Smith took the
check to the Family Bank of Hallandale, Dania Branch, on
that date.

As you may know, media accounts of the transaction
have noted that Mr. Berman's check was dated
September 7, 1990 and, thus, appears to have been
written prior to the Committee check to Mr. Berman. We
want to make clear to you that Congressman Smith has a
firm recollection of the chronology set forth above; we
are thus convinced that Mr. Berman’'s check was dated in
error, and we are attempting to gather documentation to
demonstrate that the facts we have set forth herein are
accurate.

When Congressman Smith presented Mr. Berman's check
at the bank, he received two cashier’s checks in return.
[Counsel notes that he has obtained copies of those
checks and will produce them to the Commission during
the normal course of discovery proceedings associated
with this action.] One cashier’s check was made payable
directly to a third party, while the other cashier’'s
check was made payable to Lawrence J. Smith. A
significant portion of the total amount was utilized for
personal, rather than for Committee, expenses. It was
Congressman Smith’'s intention that these funds would be
repaid to the Committee following Congressman Smith’s
refinancing of his personal residence. While a portion
of the funds were, indeed, used for campaign purposes,
it does not appear that these expenditures were properly
recorded on Committee reports filed with the Commission.
We are in the process of reconstructing those campaign
related expenditures, but are prepared to proceed, for
purposes of this action under the assumption that the
expenditures were not properly disclosed and that
Congressman Smith used a portion of the funds for
personal purposes.

We are continuing to attempt to reconstruct the
relevant records, and we will keep you advised of our
progress in this regard.

Attachment 1.

B. Cashiers’' Checks

Counsel for the Florida Bar voluntarily provided copies of
the front and back of two cashier’s checks it subpoenaed from the
Family Bank of Hallandale that represent the two cashier’s checks
Rep. Smith obtained with the $10,000 check he received from

Berman. The checks are sequentially numbered, 26344 and 26345;
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both are dated September 14, 1990; and both are drawn on the
Family Bank of Hallandale. Check No. 26344 is made payable to
Paradise Island Enterprises in the amount of $4,000 with the name

"L.J. Smith" in the Remitter line.?

The back of this check
indicates that it was deposited in a Miami bank on September 17,
1990. Check No. 26345 is made payable to Lawrence J. Smith in
the amount of $6,000 with the name "Smith/Berman trust" in the
Remitter line. The back of this check indicates that it was
deposited with Jack Russ, Sergeant at Arms, House of
Representatives on October 15, 1990.

C. News Articles

In addition to the sua sponte submission and cashier’s
checks, this Office has also located news articles relating to
the subject matter of this Pre-MUR or received them from counsel
for the Florida Bar.

The first article is an undated one, provided by counsel for

the Florida Bar, that appeared in the Miami Herald under the

2. The Florida Secretary of State’s Corporations Division had
no listing of Paradise Island Enterprises as a corporation or
registered fictitious name. There are two resorts on Paradise
Island in The Bahamas called Paradise Island Fun Club and
Paradise Island Resort & Casino. Rep. Smith’s annual financial
disclosure statement filed with the House of Representatives
discloses that he received round trip airfare from Washington,
D.C., to Nassau plus food and lodging for himself on February
8-9, 1990, from Television and Radio PAC [the separate segregated
fund of the National Association of Broadcasters)]), from which he
also received a $2,000 honoraria on March 2, 1990. The Nassau
airport appears to be the nearest commercial airport to Paradise
Island. The Million Dollar Directory lists a Paradise Island,
Ltd., in Miami, Florida, that is a subsidiary of Resorts
International, Inc., an operator of resorts and casinos. The
$4,000 cashier’s check indicates that it was deposited into a
Miami bank.




097454¢

K
wd

0

7 4

» %
£

title "Financial qguestions tame Smith's bravado,” based primarily
on a "lengthy" interview with Rep. Smith. The article notes
several gquestions regarding Rep. Smith's finances before focusing
on the $10,000 checks exchanged with Brian Berman. The article
notes that the news story regarding the checks was broken by a
reporter, Michael Putney, with WPLG-TV, who reportedly found a
copy of Berman’s $10,000 check to Rep. Smith in the files
relating to Berman’s disbarment in 1991. The article indicates
that the report of this check prompted the Florida Bar to begin
an investigation to determine if the Berman check had been
written on a client trust account.

Another news article appeared in the April 8, 1992, edition

of the Miami Herald concerning a state investigation regarding

Brian Berman. The article states that Brian Berman had been
disbarred in 1991 by the Florida Supreme Court after the Florida
Bar reported he had allegedly bounced $2 million worth of checks
on client trust accounts and then lied to the Bar in an attempt
to explain the shortages. The article states that Berman is also
under scrutiny for a $10,000 check he wrote to Rep. Smith but
that the two inquiries are separate. The article states that
Berman and Smith were law partners for a short time in the early
1980s. The article refers to the $10,000 payment from the Smith
Committee to Berman on September 10, 1990, and then notes that
three days prior to that Berman had written a $10,000 check to
Rep. Smith personally. The article further notes that the
parties, in explaining the transaction, said that Rep. Smith had

retained Berman for legal work regarding redistricting but then
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called off the agreement and "decided to square their accounts.,"
The article states that there is no record of Rep. Smith
reimbursing the $10,000 to his committee. It quotes Rep. Smith
as conceding that some expenditures in 1990 may not have been
reported in a manner consistent with the procedures of the
Federal Election Commission.

Counsel for the Florida Bar also provided a copy of a news
article that appeared in the April 11, 1992, edition of the Fort

Lauderdale Sun Sentinel. This article indicated that Rep. Smith

was the target of a Florida Bar investigation. It notes that
there may have been a bar rule violation by the inclusion of

Rep. Smith’s name in the name of Berman’s law firm. It notes
that the firm’s stationery carried the title "Smith & Berman,
P.A." and listed Rep. Smith first among attorneys in the firm as
well as on checks, bank statements, and other documents. It
noted an affidavit by Berman stating that Rep. Smith had been his
law partner only briefly nine years earlier. The article further
states that by 1991 Rep. Smith’'s name had been removed from the
letterhead, but the 1991-92 white pages continued to list

Rep. Smith’'s law office at the same phone number and address as

Berman.3 The article also discusses the $10,000 checks exchanged

3. According to the Corporations Division of the Florida
Secretary of State, Smith & Berman, P.A., was incorporated on
June 4, 1984. On December 19, 1990, it filed a name change to
Brian M. Berman, P.A. The latter corporation was dissolved on
October 11, 1991, for failure to file its annual report.

Although the current crisscross directory for Hollywood, Florida,
lists four persons at 2310 Hollywood Boulevard: Brian M. Berman,
Steven A. Feinman, Andrea R. Gershberg, Lawrence J. Smith as well
as Smith & Berman, P.A., at the same telephone number, we
understand from counsel for the Florida Bar that this listing is
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between Rep. Smith and Berman in September 1990, but does not add

any new information.

A fourth article appeared in the Miami Herald on April 12,

1992, entitled "Smith stonewalls on check probe." That article
focused on what it called "a long list of lingering questions”
regarding the exchange of checks between Berman and Rep. Smith.
The article reviews several of these gquestions. It notes that
Berman’s $10,000 check to Rep. Smith was dated September 7, while
the Smith Committee’s check to Berman was dated September 10, and
asks why Berman would be reimbursing Smith before Berman was
first paid for his "consulting." It then notes that the payment
to Berman came from Rep. Smith's campaign committee’s account,
while Berman’s check was made payable to Rep. Smith personally
and asks why the checks were written this way if there was a
reimbursement and why the $10,000 check made payable to
Rep. Smith was not endorsed over to the Smith Committee.

The article further notes that the check Berman wrote to
Rep. Smith was drawn on the "Smith & Berman P.A. Trust Account,”
which appears to be an account where the firm kept its client’s
money and asks why Berman wrote the check on this account and why
Rep. Smith accepted. Next, the article states that officials at
the bank where the check was drawn and cashed told the newspaper
that Rep. Smith endorsed the check and converted the sum into two

cashier's checks on September 14, 1990, and then asks how the

(Footnote 3 continued from previous page)

inaccurate. Andrea Gershberg moved to Central Florida several
years ago. Steven A. Feinman disassociated himself from Berman's
practice before Berman's disbarment.
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money was spent. The article also asks what services Berman was
to provide and why he was picked for reapportionment issues when
he is not well known among Florida lawmakers who decide
reapportionment issues. It further notes a $5,000 payment to Tom
Spulak, a Washington lawyer and former Florida Senate aide, for
legal and political analysis. The article adds that the Florida
Bar has also initiated an investigation related to Rep. smith.4

A May 7, 1992, article in The Washington Post reports that

Rep. Smith’s attorney in Florida, Neil Sonnett, had said that the
$4,000 cashier’s check made payable to Paradise Island
Enterprises paid off a personal gambling debt. See Footnote 2.
The article also guotes Sonnett as saying that when Rep. Smith
received the $10,000 check from Brian Berman he made an
"unfortunate, spur of the moment decision to treat it as a loan."
Sonnett is further quoted as saying that he had not found any
documentation that Rep. Smith recorded the transaction as a debt

to his committee. Sonnett further states that Rep. Smith had

4. An article appeared in The Washington Post on April 23, 1992,
but mainly repeats the principal factual information contained in
the two earlier Miami Herald articles.

Another Sun Sentinel article was published on April 17, 1992,
and discusses allegations that Rep. Smith’'s campaign committee is
paying discounted rates for the lease of a Cadillac Sedan de
Ville from Alamo Rent A Car, a firm for which Rep. Smith’s son
allegedly lobbies. The article states that Rep. Smith’'s
committee is paying $424 a month, while an Alamo representative
guoted the reporter a price of $184 a week or $736 a month. The
information in this article would appear to suggest that the
committee may have received an in-kind contribution from Alamo
through a discounted lease arrangement. It further appears to
suggest that Rep. Smith may have been making personal use of the
car without reimbursing his campaign committee. For this reason,
this Office will preliminarily look into this issue, including
examining the reports of the Smith Committee for the past several
years, and make a further report to the Commission.
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returned the funds to his committee "last month," evidently
referring to April 1992.

Based on the above information, this Office concludes that
there is reason to believe several violations of the Act may have
occurred. The check from Berman, purportedly intended as a
refund of the $10,000 payment to Berman from the campaign fund,
was apparently not deposited back into the campaign depository
but converted by Rep. Smith into cashier’s checks and used for
personal and perhaps campaign purposes. Counsel for Rep. Smith
acknowledges that funds disbursed from his campaign committee to
Berman were returned to Rep. Smith personally and, at least in
part, used for personal expenses and were not properly reported.
Thus, it appears that there has been a violation of 2 U.S.C.

§ 43%9a involving the conversion of excess campaign funds to
personal use,5 a violation of 2 U.S5.C. § 432(h) in that all
campaign receipts were not deposited into the campaign depository
and all disbursements, other than petty cash, were not made from
that depository, and a violation of 2 U.S.C. § 434(b) in that
campaign disbursements were not fully or properly reported.

The Act provides that a candidate who receives a contribution
or loan and makes any disbursement in connection with any
campaign for federal office does so as agent of his principal

campaign committee. 2 U.S.C. § 432(e). The application of this

5. As noted earlier, Rep. Smith was first elected to Congress in
1982 and, thus, is not covered by the grandfathering provision of
Section 43%9a. As such, he cannot convert any of the funds of his
principal campaign committee to personal use because he is not a
"gualified Member." See 11 C.F.R. §§ 113.1(f) and 113.2(e).
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provision makes the apparent violations of 2 U.S8.C. § 432(h) and
434(b) attributable to Rep. Smith’s principal campaign committee,
Section 439a, however, refers to "amounts received by a
candidate" that are in excess of the amounts needed to defray
campaign expenses., Commission regulations further define "excess
campaign funds" to mean amounts received by a candidate as
contribution "which he or she determines" are in excess of the
amounts necessary to defray campaign expenses. 11 C.F.R.

§ 113.1(e). Because the Act and regulations place the
determination that a campaign has excess campaign funds and their
use on the candidate personally, the proposed finding with
respect to Section 439a should be made with respect to Rep. Smith
personally.

Accordingly, we recommend that the Commission find reason to
believe Lawrence J. Smith violation 2 U.S.C. § 439a, and Larry
Smith for Congress (92) and Joseph A. Epstein, as treasurer,
violated 2 U.S.C. §§ 432(h) and 434(b).

The Act also addresses violations of law that are knowing and
willful. See 2 U.S.C. §§ 437g(a)(5)(C) and 437g(d). During the
House debates on the Conference Report for the 1976 Amendments,
Congressman Hays stated that the phrase "knowing and willful"
referred to "actions taken with full knowledge of all of the
facts and a recognition that the action is prohibited by law."
122 Cong. Rec. H3778 (daily ed. May 3, 1976). The knowing and
willful standard has also been addressed by the courts. 1In

Federal Election Commission v. John A. Dramesi for Congress

Committee, 640 F.Supp. 985 (D. N.J. 1986), the court noted that
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the knowing and willful standard requires knowledge that one is
violating the law. A U.S. Circuit Court of Appeals has found
that a knowing and willful violation may be established "by proof
that the defendant acted deliberacely and with knowledge that the

representation was false." United States v. Hopkins, 916 F.2d

207, 214 (5th Cir. 1990). The court further said that an
inference of a knowing and willful violation may be drawn "from
the defendants’ elaborate scheme for disguising" their actions
and that they "deliberately conveyed information they knew to be
false to the Federal Election Commission." 1Id. at 214-15.

This office recognizes that this matter is a sua sponte
submission and that we would not normally recommend a finding of
a knowing and willful violation in a sua sponte submission.
Nevertheless, the facts, as presently known in this matter,
support a finding of a knowing and willful violation. The
circumstances suggest that Rep. Smith was aware that he could not
convert campaign funds to personal use, but nevertheless
deliberately embarked on a series of transactions that, in
effect, converted campaign funds to personal use. These
transactions were disguised and not disclosed on the reports of
the Committee.

Accordingly, we also recommend that the Commission find
reason to believe Lawrence J. Smith knowingly and willfully
violated 2 U.S.C. § 439a.

D. Proposed Investigation

The additional information contained in the news articles

plus the copies of the two cashier’s checks suggest an
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explanation for the series of events that occurred that differs
from the explanation presented in the sua sponte submission.
There are a number of inconsistencies, contradictions, and gaps
evident from the above review. With this in mind, this Office
proposes to conduct a thorough investigation to obtain as much
documentary evidence as possible, to locate and interview
witnesses, and to seek documentary and testimonial evidence from
the Respondents. The purpose of this investigation will be to
obtain hard data and evidence relating to the sequence of events
and the flow of the funds that are relevant to violations of the
Act.

Counsel for Rep. Smith notes in his submission that they
possess copies of checks and other documents that they are
willing to provide as part of the normal discovery process in
this matter. Although counsel’s submission indicates a
willingness to cooperate in the investigation of this matter, we
believe that the Commission should issue a subpoena for the
information in view of the knowing and willful recommendation.

We also note that Rep. Smith has apparently retained a well-known
criminal defense attorney, Neil Sonnett, to represent him in
Florida. There is a possibility that Rep. Smith is facing
inquiry regarding these transactions in Florida as well as before
the Commission. Therefore, we conclude that a subpoena would be
the more appropriate method to obtain the documents. The
attached subpoenas ask Rep. Smith to produce all documents in his
possession relating to these transactions and his principal

campaign committee to produce documents and bank statements
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relating to the $10,000 payment to Berman. We further recommend
that the Commission approve a subpoena to Rep. Smith to appear
for a deposition.

We also recommend the Commission approve a subpoena for
deposition to Brian Berman as a nonrespondent witness. If it can
be obtained, Berman’s testimony will be helpful to more fully
understand the sequence in which the events occurred. News
reports indicate that Berman has been difficult to locate or
contact recently. Therefore, we are planning to retain the
services of a tracing service to locate Berman and, if necessary,
a private process server to serve the subpoena. We will also
contact counsel for the Florida Bar and counsel for the Broward
County state’s attorney’s office to see if they can assist in
locating Berman.

We also recommend the Commission approve a subpoena to the
Family Bank of Hallandale as a nonrespondent witness for the bank
records for the months of August, September, and October 1990 for
the Smith & Berman, P.A. trust account in order to verify when
the $10,000 check from Berman to Rep. Smith was written, when it
cleared the account, and whether the $10,000 check from the Smith
Committee was deposited into this account, as well as any further
documentation the bank may possess regarding the issuing of the
two cashier’s checks.

As noted above, the $6,000 cashier’s check made payable to
Rep. Smith was apparently deposited into his account at the

so-called "House Bank" operated by the Sergeant At Arms. The

check was written in September 1990 and deposited in October
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1990. Counsel for Rep. Smith suggests that a portion of these
funds were spent for campaign purposes. Therefore, if counsel
continues to insist that a portion of the $10,000 received from
Berman was spent on campaign expenses (which could only come from
the $6,000 cashier’s check deposited into Rep. Smith’s House bank
account, not the $4,000 one to pay a gambling debt), we will
inform counsel that such records must be produced to substantiate
this claim.®

Furthermore, it is apparent from news reports that retired
Judge Malcolm Wilkey, a special prosecutor appointed by the
Attorney General, is investigating the operations of the "House
Bank"™ and has subpoenaed its records. We do not know at this
time if his investigation relates, or will lead, to Rep. Smith
and the deposit of the 56,000 cashier’s check. In MUR 2406, the
Commission approved the sending of a letter to Independent
Counsel Lawrence Walsh, who was investigating issues arising from
the Iran-Contra affair, seeking information from his office
relating to Carl Channell, a respondent in MUR 2406. This
request was made because of the inability to obtain documentary
evidence from the Respondents or the congressional Iran-Contra

investigating committees. Walsh’s office did provide us with

6. In our review of the Rules of the House, it appears that a
subpoena to the Sergeant At Arms for records of Rep. Smith’s bank
account for the relevant period of time would require
notification to the House. See Rule L, Rules of the House of
Representatives, H.R. Doc. No. 256, 101st Cong., lst Sess. ¥ 946
(1991). Attachment 5. Such notification would, in our view,
compromise the confidentiality of the investigation. Therefore,
we do not recommend making any request or issuing a subpoena to
the Sergeant At Arms for these records at this time.
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limited information. At this time, we do not anticipate a
similar obstacle to obtaining the documentary evidence needed for
this matter. Therefore, we are not recommending that the
Commission make a similar request to Judge Wilkey at this time.

III. RECOMMENDATIONS

Open a MUR.

Find reason to believe that Lawrence J. Smith
knowingly and willfully violated 2 U.S.C. § 43%9a.

Find reason to believe that Larry Smith for
Congress (92) and Joseph A. Epstein, as treasurer,
violated 2 U.S.C. §§ 432(h) and 434(Db).

Approve the attached subpoenas to Lawrence J.
Smith, and Larry Smith for Congress (92) and

Joseph A. Epstein, as treasurer.

Approve the attached subpoenas to Brian Berman, and
the Family Bank of Hallandale, as nonrespondent
witnesses.

Approve the attached Factual and Legal Analysis.

Approve the appropriate letters.

-~ Lawrence M.
General Counsel

Attachments:
Sua Sponte Submission
News articles
Florida Bar Association Materials
Smith Committee report excerpts
Rule L, Rules of the House of Representatives
Factual and Legal Analysis (1)
subpoenas (4)




i I|

BEFORE THE FEDERAL ELECTION COMMISSION
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In the Matter of LS 7 g
Representative Lawrence J. Smith; Pre-MUR 257

Larry Smith for Congress (92) and
Joseph A. Epstein, CPA, as treasurer.

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election
Commission, do hereby certify that on June 8, 1992, the
Commission decided by a vote of 4-0 to take the following

actions in Pre-MUR 257:

1. Open a MUR.

2 a Find reason to believe that Lawrence J. Smith
knowingly and willfully violated 2 U.S.C.
§ 439%9a.

Find reason to believe that Larry Smith for
Congress (92) and Joseph A. Epstein, as
treasurer, violated 2 U.S.C. §§ 432(h) and
434(b).

Approve the subpoenas to Lawrence J. Smith,
and Larry Smith for Congress (92) and
Joseph A. Epstein, as treasurer, as
recommended in the General Counsel’s Report
dated June 3, 1992.

(Continued)
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Federal Election Commission Page 2
Certification for Pre-MUR 257
June 8, 1992

5. Approve the subpoenas to Brian Berman, and

the Family Bank of Hallandale, as
nonrespondent witnesses, as recommended in
the General Counsel’s Report dated

June 3, 1992.

6. Approve the Factual and Legal Analysis, as
recommended in the General Counsel’s
Report dated June 3,

T a Approve the appropriate letters, as
recommended in the General Counsel’s Report

dated June 3, 1992,

Commissioners Elliott, McDonald, McGarry, and Thomas voted

affirmatively for the decision; Commissioners Aikens and Potter

did not cast votes.

Date

Received in the Secretariat:
Circulated to the Commission:
Deadline for vote:

dr

Wed., June 3, 1992 10:02 a.m.
Wed., June 3, 1992 4:00 p.m.
Mon., June 8, 1992 4:00 p.m.

1992.

Attest:

orie W. Emmons
Secretdry of the Commission




7

o

B A

4 0.3 0

7

FEDERAL ELECTION COMMISSION

WASHINGTON D JO4b 4

June 19, 1992

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

pavid M. Ifshin, Esq.
Ross & Hardies
888 16th Street, N.W.
Washington, D.C. 20006
RE: MUR 3538
(formerly Pre-MUR 257)
Larry Smith for Congress (92)
and Joseph A. Epstein, as
treasurer

Dear Mr. Ifshin:

On June 8, 1992, the Federal Election Commission found that
there is reason to believe Larry Smith for Congress (92)
(the "Committee"”) and Joseph A. Epstein, as treasurer, violated
2 U.5.C. §§ 432(h)and 434(b), provisions of the Federal Election
Campaign Act of 1971, as amended ("the Act"). The Factual and
Legal Analysis, which formed a basis for the Commission’s
finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against your client. You may submit
any factual or legal materials that you believe are relevant to
the Commission’s consideration of this matter. Statements
should be submitted under cath. All responses to the enclosed
Subpoena to Produce Documents must be submitted within 30 days
of your receipt of this subpoena. Any additional materials or
statements you wish to submit should accompany the response to
the subpoena.

In the absence of any additional information which
demonstrates that no further action should be taken against
your clients, the Commission may find probable cause to believe
that a violation has occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause

conciliation, you should so request in writing. See 11 C.F.R.

§ 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
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Larry Smith for Congress (92)
and Joseph A. Epstein, as treasurer
Page 2

so that it may complete its investigation of the matter.
Further, requests for pre-probable cause conciliation will not
be entertained after briefs on probable cause have been mailed
to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. 1In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.5.C. §§ 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

If you have any gquestions, please contact Tonda M. Mott,
the attorney assigned to this matter, at (202) 219-3400.

Sincerely,

~-CAD ;-kahg.\z

Joan D. Aikens
Chairman

Enclosures
Subpoena
Factual and Legal Analysis
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

MUR 3538

SUBPOENA TO PRODUCE DOCUMENTS

TO: Larry Smith for Congress (92) and
Joseph A. Epstein, as treasurer

Pursuant to 2 U.S.C. § 437d(a)(3), and in furtherance of

o its investigation in the above-captioned matter, the Federal

o Election Commission hereby subpoenas the documents listed on the
i attachment to this subpoena.

ji Notice is given that these documents must be submitted to
>~ the Office of the General Counsel, Federal Election Commission,
- 999 E Street, N.W., Washington, D.C. 20463, within 30 days of

M your receipt of this subpoena. Legible copies which, where

C applicable, show both sides of the documents may be substituted
<

for originals.

O~




2

o)

0% 7 4 5

"z
W/

N
J

g

o~

Larry Smith for Congress (92) and
Joseph A. Epstein, as treasurer
Page 2
WHEREFORE, the Chairman of the Federal Election Commission

has hereunto set her hand in Washington, D.C. on this /

day of , 1992,
] \ NS
Joan D. Aikens, Chairman
Federal Election Commission
ATTEST:

ry to the Commission

Attachment
Document Request (3 pages)
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Larry Smith for Congress (92) and
Joseph A. Epstein, as treasurer
Page 3

INSTRUCTIONS

In answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay, that is in
possession of, known by or otherwise available to you, including
documents and information appearing in your records.

Each answer is to be given separately and independently,
and unless specifically stated in the particular discovery
request, no answer shall be given solely by reference either to
another answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable
of furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting
the interrogatory response.

1f you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or
knowledge you have concerning the unanswered portion and
detailing what you did in attempting to secure the unknown
information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and requests
for production of documents, describe such items in sufficient
detail to provide justification for the claim. Each claim of
privilege must specify in detail all the grounds on which it
rests.

Unless otherwise indicated, the discovery request shall
refer to the time period from August 1, 1990 to the present.

The following interrogatories and requests for production
of documents are continuing in nature so as to require you to
file supplementary responses or amendments during the course of
this investigation if you obtain further or different
information prior to or during the pendency of this matter.
Include in any supplemental answers the date upon which and the
manner in which such further or different information came to
your attention.
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Larry Smith for Congress (92) and
Joseph A. Epstein, as treasurer
Page 4

DEFINITIONS

For the purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined as
follows:

"You" shall mean the named respondent in this action to
whom these discovery requests are addressed, including all
officers, employees, agents or attorneys thereof.

"Persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document"” shall mean the original and all non-identical
copies, including drafts, of all papers and records of every
type in your possession, custody, or control, or known by you to
exist. The term document includes, but is not limited to books,
letters, contracts, notes, diaries, log sheets, records of
telephone communications, transcripts, vouchers, accounting
statements, ledgers, checks, money orders or other commercial
paper, telegrams, telexes, pamphlets, circulars, leaflets,
reports, memoranda, correspondence, surveys, tabulations, audio
and video recordings, drawings, photographs, graphs, charts,
diagrams, lists, computer print-outs, and all other writings and
other data compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter
of the document, the location of the document, the number of
pages comprising the document.

"Identify"” with respect to a person shall mean state the
full name, the most recent business and residence addresses and
the telephone numbers, the present occupation or position of
such person, the nature of the connection or association that
person has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and requests for the production of documents any
documents and materials which may otherwise be construed to be
out of their scope.
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Larry Smith for Congress (92) and
Joseph A. Epstein, as treasurer
Page 5

1. Produce all documents relating to the making and
delivering of a $10,000 check, made payable to Brian Berman,
which was drawn on an account of the Larry Smith for Congress
Committee (90), on or about September 10, 1990. Produced
documents should include, but should not be limited to, bank
statements for all months which show bank activities relating to
the above named check, copies of the front and back of said
check, and any correspondence relating to said check,

2. Identify the account on which the above named check was
drawn, and all other accounts used by the Larry Smith for
Congress Committee (90).

3. Produce all documents relating to any funds paid by
Lawrence J. Smith into any account of the Larry Smith for
Congress Committee between April 1, 1992 and the present.
Produced documents should include, but should not be limited to,
bank statements, deposit slips, and the front and back of any
such checks.
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENTS: Lawrence J. Smith MUR 3538
Larry Smith for Congress (92)
and Joseph A. Epstein, as treasurer

I. GENERATION OF MATTER

This matter was generated by a sua sponte submission by
counsel for Representative Lawrence J. Smith and filed on
April 7, 1992. Counsel made a further submission on April 24,
1992. Rep. Smith is a Member of Congress, representing the 16th
Congressional District of Florida. Rep. Smith was first elected
to the House of Representatives in 1982. His current principal
campaign committee is Larry Smith for Congress (92) with
Joseph A. Epstein, as treasurer ("Smith Committee“).l

I1I1. FACTUAL AND LEGAL ANALYSIS

The subject matter of this submission relates to transactions
involving Rep. Smith, Brian Berman, and Rep. Smith’s 1990
principal campaign committee (Larry Smith for Congress (90)).
Brian Berman was an attorney in Hollywood, Florida, in 1990. The
1990 Smith Committee disclosed a disbursement of $10,000 to Brian
Berman on September 10, 1990, for "consulting."

In the initial submission, dated April 6, 1992, counsel for

1. In the 1989-90 election cycle, Rep. Smith's principal
campaign committee reported total receipts of approximately
$527,994 and total disbursements of approximately $275,873 with
cash on hand as of December 31, 1990, of $413,843.09. The
committee showed ending cash on hand of $413,495.41 as of
September 30, 1990, the close of the reporting period covering
the events in question in this submission. The current committee
shows an ending cash on hand of approximately $414,455 as of
March 31, 1992, according to the FEC database.
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Rep. Smith states that during the last quarter of 1990, certain
disbursements made from Rep. Smith’s committee "on his own behalf

as well as the Democratic Party of Florida may not have been

properly reported."” Counsel noted that additional information

was still being gathered but that Rep. Smith had asked counsel to
bring the situation to the Commission’s attention and asked that
a Pre-MUR be initiated.

On April 24, 1992, counsel for Rep. Smith submitted a more
detailed letter, dated April 22, 1992. The letter refers to the
Smith Committee’s $10,000 check dated September 10, 1990, payable
to Brian Berman and in relevant part states:

At the time of the check in guestion, Mr. Berman
was a licensed attorney who practiced in Hollywood,
Florida. Congressman Smith had maintained his law
office in the same building as did Mr. Berman before he
was first elected to Congress, and he had sold the
assets of his law practice to Mr. Berman before entering
the U.S. House of Representatives.

In early September 1990, Congressman Smith agreed
to retain Mr. Berman to do legal and consulting work in
connection with expected congressional reapportionment
in Florida. The September 10, 1990 check on the
Committee account, in the amount of ten thousand dollars
($10,000.00), was a retainer for Mr. Berman pursuant to
that agreement. To the best of his recollection,
Congressman Smith met with Mr. Berman in Hollywood,
Florida on Monday, September 10, 1990, and gave him the
check at that time. His travel record shows that he
returned to Washington, D.C. early on the morning of
Tuesday, September 11, 1992 [sic 1990].

In a telephone conversation within a day or two
after Congressman Smith had tendered the check,

Mr. Berman revealed that he was having financial
problems with his law practice; he stated that his
difficulties might affect his ability to complete the
anticipated representation and he expressed concern that
representation of Congressman Smith during the
reapportionment process under such circumstances might
unnecessarily burden the Congressman with negative
publicity. Based on Mr. Berman’s disclosures,
Congressman Smith terminated his agreement with

Mr. Berman and requested that the previously paid
retainer be refunded.
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Congressman Smith picked up Mr. Berman’'s check on
Friday, September 14, 1990, when he returned to South
Florida. Mr. Berman had mentioned to Congressman Smith
that the amount of funds in his account might not be
sufficient to cover all of his outstanding checks, and
he had advised Congressman Smith to immediately
negotiate the refund check at Mr. Berman’s bank. Based
upon Mr. Berman’s advice, Congressman Smith took the
check to the Family Bank of Hallandale, Dania Branch, on
that date.

As you may know, media accounts of the transaction
have noted that Mr. Berman’s check was dated
September 7, 1990 and, thus, appears to have been
written prior to the Committee check to Mr. Berman. We
want to make clear to you that Congressman Smith has a
firm recollection of the chronology set forth above; we
are thus convinced that Mr. Berman’s check was dated in
error, and we are attempting to gather documentation to
demonstrate that the facts we have set forth herein are
accurate.

When Congressman Smith presented Mr. Berman’s check
at the bank, he received two cashier’s checks in return.
One cashier's check was made payable directly to a third
party, while the other cashier's check was made payable
to Lawrence J. Smith. A significant portion of the
total amount was utilized for personal, rather than for
Committee, expenses. It was Congressman Smith’s
intention that these funds would be repaid to the
Committee following Congressman Smith’s refinancing of
his personal residence. While a portion of the funds
were, indeed, used for campaign purposes, it does not
appear that these expenditures were properly recorded on
Committee reports filed with the Commission. We are in
the process of reconstructing those campaign related
expenditures, but are prepared to proceed, for purposes
of this action under the assumption that the
expenditures were not properly disclosed and that
Congressman Smith used a portion of the funds for
personal purposes.

We are continuing toc attempt to reconstruct the
relevant records, and we will keep you advised of our
progress in this regard.

O

6

3097 45

4 0

7

In addition to the sua sponte submission, additional
information has been published in various news reports.
The first article is an undated one that appeared in the

Miami Herald under the title "Financial questions tame Smith’'s

bravado," based primarily on a "lenagthy" interview with
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Rep. Smith. The article notes several questions regarding
Rep. Smith’s finances before focusing on the $10,000 checks
exchanged with Brian Berman. The article notes that the news
story regarding the checks was broken by a reporter, Michael
Putney, with WPLG-TV, who reportedly found a copy of Berman’'s
$10,000 check to Rep. Smith in the files relating to Berman’s
disbarment in 1991. The article indicates that the report of
this check prompted the Florida Bar to begin an investigation to
determine if the Berman check had been written on a client trust
account.

Another news article appeared in the April 8, 1992, edition

of the Miami Herald concerning a state investigation regarding

Brian Berman. The article states that Brian Berman had been
disbarred in 1991 by the Florida Supreme Court after the Florida
Bar reported he had allegedly bounced $2 million worth of checks
on client trust accounts and then lied to the Bar in an attempt
to explain the shortages. The article states that Berman is also

under scrutiny for a 510,000 check he wrote to Rep. Smith but
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that the two inquiries are separate. The article states that
Berman and Smith were law partners for a short time in the early
1980s. The article refers to the $10,000 payment from the Smith
Committee to Berman on September 10, 1990, and then notes that
three days prior to that Berman had written a $10,000 check to
Rep. Smith personally. The article further notes that the
parties, in explaining the transaction, said that Rep. Smith had
retained Berman for legal work regarding redistricting but then

called off the agreement and "decided to square their accounts."
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The article states that there is no record of Rep. Smith
reimbursing the $10,000 to his committee. It guotes Rep. Smith
as conceding that some expenditures in 1990 may not have been
reported in a manner consistent with the procedures of the
Federal Election Commission.
Another news article appeared in the April 11, 1992, edition

of the Fort Lauderdale Sun Sentinel. This article indicated that

Rep. Smith was the target of a Florida Bar investigation. It
notes that there may have been a bar rule violation by the
inclusion of Rep. Smith’'s name in the name of Berman’s law firm.
1t notes that the firm’s stationery carried the title "Smith &
Berman, P.A." and listed Rep. Smith first among attorneys in the
firm as well as on checks, bank statements, and other documents.
It noted an affidavit by Berman stating that Rep. Smith had been
his law partner only briefly nine years earlier. The article
further states that by 1991 Rep. Smith’s name had been removed
from the letterhead, but the 1991-92 white pages continued to
list Rep. Smith’s law office at the same phone number and address
as Bernan.2 The article also discusses the $10,000 checks
exchanged between Rep. Smith and Berman in September 1990, but
does not add any new information.

A fourth article appeared in the Miami Herald on April 12,

1992, entitled "Smith stonewalls on check probe." That article

2. According to the Corporations Division of the Florida
Secretary of State, Smith & Berman, P.A., was incorporated on
June 4, 1984. On December 19, 1990, it filed a name change to
Brian M. Berman, P.A. The latter corporation was dissolved on
October 11, 1991, for failure to file its annual report.
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focused on what it called "a long list of lingering questions”
regarding the exchange of checks between Berman and Rep. Smith.
The article reviews several of these questions. It notes that
Berman’s $10,000 check to Rep. Smith was dated September 7, while
the Smith Committee’s check to Berman was dated September 10, and
asks why Berman would be reimbursing Smith before Berman was
first paid for his "consulting." It then notes that the payment
to Berman came from Rep. Smith’s campaign committee’s account,
while Berman’s check was made payable to Rep. Smith personally
and asks why the checks were written this way if there was a
reimbursement and why the $10,000 check made payable to
Rep. Smith was not endorsed over to the Smith Committee.

The article further notes that the check Berman wrote to
Rep. Smith was drawn on the "Smith & Berman P.A. Trust Account,”
which appears to be an account where the firm kept its client’s
money and asks why Berman wrote the check on this account and why
Rep. Smith accepted. Next, the article states that officials at
the bank where the check was drawn and cashed told the newspaper
that Rep. Smith endorsed the check and converted the sum into two
cashier’s checks on September 14, 1990, and then asks how the
money was spent. The article also asks what services Berman was
to provide and why he was picked for reapportionment issues when
he is not well known among Florida lawmakers who decide
reapportionment issues. It further notes a $5,000 payment to Tom

Spulak, a Washington lawyer and former Florida Senate aide, for

legal and political analysis. The article adds that the Florida
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Bar has also initiated an investigation related to Rep. slith.3

A May 7, 1992, article in The Washington Post reports that

Rep. Smith’'s attorney in Florida, Neil Sonnett, had said that the
$4,000 cashier's check made payable to Paradise Island
Enterprises paid off a personal gambling debt. See Footnote 2.
The article also quotes Sonnett as saying that when Rep. Smith
received the $10,000 check from Brian Berman he made an
"unfortunate, spur of the moment decision to treat it as a loan.”
Sonnett is further guoted as saying that he had not found any
documentation that Rep. Smith recorded the transaction as a debt
to his committee. Sonnett further states that Rep. Smith had
returned the funds to his committee "last month," evidently
referring to April 1992.

Based on the above information, there is reason to believe
several violations of the Act may have occurred. The check from
Berman, purportedly intended as a refund of the $10,000 payment
to Berman from the campaign fund, was apparently not deposited

back into the campaign depository but converted by Rep. Smith

3. An article appeared in The Washington Post on April 23, 1992,
but mainly repeats the principal factual information contained in
the two earlier Miami Herald articles.

Another Sun Sentinel article was published on April 17, 1992,
and discusses allegations that Rep. Smith'’'s campaign committee is
paying discounted rates for the lease of a Cadillac Sedan de
Ville from Alamo Rent A Car. The article states that
Rep. Smith's committee is paying $424 a month, while an Alamo
representative guoted the reporter a price of $184 a week or $736
a month. Although this subject was not included in the
submission, the information in this article would appear to raise
an issue whether the committee may have received an in-kind
contribution from Alamo through a discounted lease arrangement
and whether Rep. Smith may have been making personal use of the
car without reimbursing his campaign committee.
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into cashier’s checks and used for personal and perhaps campaign
purposes. Counsel for Rep. Smith acknowledges that funds
disbursed from his campaign committee to Berman were returned to
Rep. Smith personally and, at least in part, used for personal
expenses and were not properly reported. Thus, it appears that
there has been a violation of 2 U.S.C. § 43%9a involving the
conversion of excess campaign funds to personal use,4 a violation
of 2 U.5.C. § 432(h) in that all campaign receipts were not
deposited into the campaign depository and all disbursements,
other than petty cash, were not made from that depository, and a
violation of 2 U.S5.C. § 434(b) in that campaign disbursements
were not fully or properly reported.

Accordingly, there is reason to believe Lawrence J. Smith
violated 2 U.S.C. § 439%9a, and Larry Smith for Congress (92) and
Joseph A. Epstein, as treasurer, violated 2 U.S5.C. § 432(h) and
434(b).

The Act also addresses viclations of law that are knowing and
willful, See 2 U.S.C. §§ 437g(a)(5)(C) and 437g(d). During the
House debates on the Conference Report for the 1976 Amendments,
Congressman Hays stated that the phrase "knowing and willful"
referred to "actions taken with full knowledge of all of the
facts and a recognition that the action is prohibited by law."

122 Cong. Rec. H3778 (daily ed. May 3, 1976). The knowing and

4. As noted earlier, Rep. Smith was first elected to Congress in
1982 and, thus, is not covered by the grandfathering provision of
Section 439a. As such, he cannot convert any of the funds of his
principal campaign committee to personal use because he is not a
"qualified Member." See 11 C.F.R. §§ 113.1(f) and 113.2(e).
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willful standard has also been addressed by the courts. In

Federal Election Commission v. John A. Dramesi for Congress

Committee, 640 F.Supp. 985 (D. N.J. 1986), the court noted that
the knowing and willful standard requires knowledge that one is
violating the law. A U.S. Circuit Court of Appeals has found
that a knowing and willful violation may be established "by proof
that the defendant acted deliberately and with knowledge that the

representation was false." United States v. Hopkins, 916 F.2d

207, 214 (5th Cir. 1990). The court further said that an
inference of a knowing and willful violation may be drawn "from
the defendants’ elaborate scheme for disguising" their actions
and that they "deliberately conveyed information they knew to be
false to the Federal Election Commission." Id. at 214-15.

The circumstances as presently known in this matter suggest
that Rep. Smith was aware that he could not convert campaign
funds to personal use, but nevertheless deliberately embarked on
a series of transactions that, in effect, converted campaign
funds to personal use. These transactions were disguised and
not disclosed on the reports of the Committee.

Accordingly, there is also reason to believe Lawrence J.

Smith knowingly and willfully violated 2 U.S.C. § 439a.




5

™~
o
<

09 7

J

N

FEDERAL ELECTION COMMISSION

NASHINGTON DO 20463

June 19, 1992

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

pavid M. Ifshin, Esqg.

Ross & Hardies

BB8 16th Street, N.W.

washington, D.C. 20006
MUR 3538
(formerly Pre-MUR 257)
Congressman Lawrence J. Smith

Dear Mr. Ifshin:

On June 8, 1992, the Federal Election Commission found that
there is reason to believe Lawrence J. Smith knowingly and
willfully violated 2 U.S5.C. § 439a, a provision of the Federal
Election Campaign Act of 1971, as amended ("the Act"). The
Factual and Legal Analysis, which formed a basis for the
Commission’s finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against your client. You may submit
any factual or legal materials that you believe are relevant to
the Commission’s consideration of this matter. Statements
should be submitted under oath. All responses to the enclosed
Subpoena to Produce Documents must be submitted within 30 days
of your receipt of this subpoena. Any additional materials or
statements you wish to submit should accompany the response to
the subpoena.

In the absence of any additional information which
demonstrates that no further action should be taken against
your clients, the Commission may find probable cause to believe
that a violation has occurred and proceed with conciliation.

I1f you are interested in pursuing pre-probable cause
conciliation, you should so reguest in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
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Lawrence J. Smith
Page 2

Further, requests for pre-probable cause conciliation will not
be entertained after briefs on probable cause have been mailed
to the respondent.

Requests for extensions of time will not be routinely
granted. Regquests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.S.C. §§ 437g(a)(4)(B) and 437q(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

If you have any questions, please contact Tonda M. Mott,
the attorney assigned to this matter, at (202) 219-3400.

Sincerely,

- | -
A M CAA - &
Joan D. Aikens
Chairman

Enclosures
Subpoena
Factual and Legal Analysis
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BEFORE THE FEDERAL ELECTION COMMISSION
In the Matter of

MUR 3538

SUBPOENA
TO: Representative Lawrence J. Smith

Pursuant to 2 U.S.C. § 437d(a)(3), and in furtherance of
its investigation in the above-captioned matter, the Federal
Election Commission hereby subpoenas you to appear for
deposition with regard to transactions involving you, your
principal campaign committee (Larry Smith for Congress), and
Brian Berman. Notice is hereby given that the deposition is to
be taken on August 12, 1992, in Room 651 at 999 E Street, N.W.,
Washington, D.C. 20463, beginning at 10:00 a.m. and continuing
each day thereafter as necessary.

Further, pursuant to 2 U.S.C. § 437d(a)(3), you are hereby
subpoenaed to produce the documents listed on the attachment to
this subpoena. Legible copies which, where applicable, show
both sides of the documents, may be substituted for originals.
The documents must be submitted to the Office of the General
Counsel, Federal Election Commission, 999 E Street, N.W.,

Washington, D.C. 20463, by July 19,
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Representative Lawrence J. Smith
Page 2

WHEREFORE, the Chairman of the Federal Election Commission
has hereunto set her hand in Washington, D.C., on this

/32% day of , 1992,

X W i\_{:—k%ﬂ =
Joan D. Aikens, Chairman
Federal Election Commission

ATTEST:

‘ dzil_t; 22) Cﬁgzﬁkﬁﬂztfbﬁdﬁ__f/

=) Marjo W. Emmons

i Secretwry to the Commission
s Attachment

< Document Request (3 pages)
o
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Representative Lawrence J. Smith
Page 3

INSTRUCTIONS

In answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay, that is in
possession of, known by or otherwise available to you, including
documents and information appearing in your records.

Each answer is to be given separately and independently,
and unless specifically stated in the particular discovery
reguest, no answer shall be given solely by reference either to
another answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable
of furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting

o the interrogatory response.
NN If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
b do so, answer to the extent possible and indicate your inability
- to answer the remainder, stating whatever information or
knowledge you have concerning the unanswered portion and
~ detailing what you did in attempting to secure the unknown
information.
o
_ Should you claim a privilege with respect to any documents,
© communications, or other items about which information is
Y requested by any of the following interrogatories and requests
3 for production of documents, describe such items in sufficient
A detail to provide justification for the claim. Each claim of
privilege must specify in detail all the grounds on which it
= rests.
o

Unless otherwise indicated, the discovery request shall
refer to the time period from August 1, 1990 to the present.

The following interrogatories and requests for production
of documents are continuing in nature so as to require you to
file supplementary responses or amendments during the course of
this investigation if you obtain further or different
information prior to or during the pendency of this matter.
Include in any supplemental answers the date upon which and the
manner in which such further or different information came to
your attention.
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Representative Lawrence J. Smith
Page 4

DEFINITIONS

For the purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined as
follows:

"You" shall mean the named respondent in this action to
whom these discovery requests are addressed, including all
officers, employees, agents or attorneys thereof.

"Persons” shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document” shall mean the original and all non-identical
copies, including drafts, of all papers and records of every
type in your possession, custody, or control, or known by you to
exist. The term document includes, but is not limited to books,
letters, contracts, notes, diaries, log sheets, records of
telephone communications, transcripts, vouchers, accounting
statements, ledgers, checks, money orders or other commercial
paper, telegrams, telexes, pamphlets, circulars, leaflets,
reports, memoranda, correspondence, surveys, tabulations, audio
and video recordings, drawings, photographs, graphs, charts,

diagrams, lists, computer print-outs, and all other writings and
other data compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter
of the document, the location of the document, the number of
pages comprising the document.

"Identify" with respect to a person shall mean state the
full name, the most recent business and residence addresses and
the telephone numbers, the present occupation or position of
such person, the nature of the connection or association that
person has to any party in this proceeding. 1If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and requests for the production of documents any
documents and materials which may ctherwise be construed to be
out of their scope.




Representative Lawrence J. Smith
Page 5

1. Produce all documents relating to your receipt of a
$10,000 check from Brian Berman in September 1990.

2. Produce all documents relating to the subsequent
actions taken by you in regards to the above named check,
including, but not limited to, the purchasing, delivering, or
depositing of two cashier’s checks from the the proceeds of said
check.

3. Produce all documents relating to campaign expenditures
made from the proceeds of the above named check.

4. Produce all documents relating to your delivery of a
$10,000 check to Brian Berman in September 1990.
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENTS: Lawrence J. Smith MUR 3538
Larry Smith for Congress (92)
and Joseph A. Epstein, as treasurer

I. GENERATION OF MATTER

This matter was generated by a sua sponte submission by
counsel for Representative Lawrence J. Smith and filed on
April 7, 1992. Counsel made a further submission on April 24,
1992. Rep. Smith is a Member of Congress, representing the 16th
Congressional District of Florida. Rep. Smith was first elected
to the House of Representatives in 1982. His current principal
campaign committee is Larry Smith for Congress (92) with
1

Joseph A. Epstein, as treasurer ("Smith Committee").

II. FACTUAL AND LEGAL ANALYSIS

The subject matter of this submission relates to transactions
involving Rep. Smith, Brian Berman, and Rep. Smith’s 1990
principal campaign committee (Larry Smith for Congress (90)).
Brian Berman was an attorney in Hollywood, Florida, in 1990. The
1990 Smith Committee disclosed a disbursement of $10,000 to Brian
Berman on September 10, 1990, for "consulting."”

In the initial submission, dated April 6, 1992, counsel for

1. In the 1989-90 election cycle, Rep. Smith’s principal
campaign committee reported total receipts of approximately
$527,994 and total disbursements of approximately $275,873 with
cash on hand as of December 31, 1990, of $413,843.09. The
committee showed ending cash on hand of $413,495.41 as of
September 30, 1990, the close of the reporting period covering
the events in gqguestion in this submission. The current committee
shows an ending cash on hand of approximately $414,455 as of
March 31, 1992, according to the FEC database.
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Rep. Smith states that during the last guarter of 1990, certain
disbursements made from Rep. Smith’s committee "on his own behalf
as well as the Democratic Party of Florida may not have been
properly reported." Counsel noted that additional information
was still being gathered but that Rep. Smith had asked counsel to
bring the situation to the Commission’s attention and asked that
a Pre-MUR be initiated.

Oon April 24, 1992, counsel for Rep. Smith submitted a more
detailed letter, dated April 22, 1992. The letter refers to the
Smith Committee’s $10,000 check dated September 10, 1990, payable
to Brian Berman and in relevant part states:

At the time of the check in question, Mr. Berman
was a licensed attorney who practiced in Hollywood,
Florida. Congressman Smith had maintained his law
office in the same building as did Mr. Berman before he
was first elected to Congress, and he had sold the
assets of his law practice to Mr. Berman before entering
the U.S. House of Representatives.

In early September 1990, Congressman Smith agreed
to retain Mr. Berman to do legal and consulting work in
connection with expected congressional reapportionment
in Florida. The September 10, 1990 check on the
Committee account, in the amount of ten thousand dollars
($10,000.00), was a retainer for Mr. Berman pursuant to
that agreement. To the best of his recollection,
Congressman Smith met with Mr. Berman in Hollywood,
Florida on Monday, September 10, 1990, and gave him the
check at that time. His travel record shows that he
returned to Washington, D.C. early on the morning of
Tuesday, September 11, 1992 [sic 1990].

In a telephone conversation within a day or two
after Congressman Smith had tendered the check,

Mr. Berman revealed that he was having financial
problems with his law practice; he stated that his
difficulties might affect his ability to complete the
anticipated representation and he expressed concern that
representation of Congressman Smith during the
reapportionment process under such circumstances might
unnecessarily burden the Congressman with negative
publicity. Based on Mr. Berman’s disclosures,
Congressman Smith terminated his agreement with

Mr. Berman and requested that the previously paid
retainer be refunded.
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Congressman Smith picked up Mr. Berman’s check on
Friday, September 14, 1990, when he returned to South
Florida. Mr. Berman had mentioned to Congressman Smith
that the amount of funds in his account might not be
sufficient to cover all of his outstanding checks, and
he had advised Congressman Smith to immediately
negotiate the refund check at Mr. Berman’'s bank. Based
upon Mr. Berman’'s advice, Congressman Smith took the
check to the Family Bank of Hallandale, Dania Branch, on
that date.

As you may know, media accounts of the transaction
have noted that Mr. Berman’s check was dated
September 7, 1990 and, thus, appears tc have been
written prior to the Committee check to Mr. Berman. We
want to make clear to you that Congressman Smith has a
firm recollection of the chronology set forth above; we
are thus convinced that Mr. Berman’s check was dated in
error, and we are attempting to gather documentation to
demonstrate that the facts we have set forth herein are
accurate.

When Congressman Smith presented Mr. Berman’s check
at the bank, he received two cashier’s checks in return.
One cashier’s check was made payable directly to a third
party, while the other cashier’'s check was made payable
to Lawrence J. Smith. A significant portion of the
total amount was utilized for personal, rather than for
Committee, expenses. It was Congressman Smith’'s
intention that these funds would be repaid to the
Committee following Congressman Smith’s refinancing of
his personal residence. While a portion of the funds
were, indeed, used for campaign purposes, it does not
appear that these expenditures were properly recorded on
Committee reports filed with the Commission. We are in
the process of reconstructing those campaign related
expenditures, but are prepared to proceed, for purposes
of this action under the assumption that the
o expenditures were not properly disclosed and that

Congressman Smith used a portion of the funds for
personal purposes.

We are continuing to attempt to reconstruct the
relevant records, and we will keep you advised of our
progress in this regard.

4
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In addition to the sua sponte submission, additional
information has been published in various news reports.
The first article is an undated one that appeared in the

Miami Herald under the title "Financial questions tame Smith'’'s

bravado," based primarily on a "lengthy" interview with
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Rep. Smith. The article notes several questions regarding
Rep. Smith’'s finances before focusing on the $10,000 checks
exchanged with Brian Berman. The article notes that the news
story regarding the checks was broken by a reporter, Michael
Putney, with WPLG-TV, who reportedly found a copy of Berman’s
510,000 check to Rep. Smith in the files relating to Berman's
disbarment in 1991. The article indicates that the report of
this check prompted the Florida Bar to begin an investigation to
determine if the Berman check had been written on a client trust
account.

Another news article appeared in the April 8, 1992, edition

of the Miami Herald concerning a state investigation regarding

Brian Berman. The article states that Brian Berman had been
disbarred in 1991 by the Florida Supreme Court after the Florida
Bar reported he had allegedly bounced $2 million worth of checks
on client trust accounts and then lied to the Bar in an attempt
to explain the shortages. The article states that Berman is also
under scrutiny for a $10,000 check he wrote to Rep. Smith but
that the two inquiries are separate. The article states that
Berman and Smith were law partners for a short time in the early
1980s. The article refers to the 510,000 payment from the Smith
Committee to Berman on September 10, 1990, and then notes that
three days prior to that Berman had written a $10,000 check to
Rep. Smith personally. The article further notes that the
parties, in explaining the transaction, said that Rep. Smith had

retained Berman for legal work regarding redistricting but then

called off the agreement and "decided to square their accounts."”
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The article states that there is no record of Rep. Smith
reimbursing the $10,000 to his committee. It quotes Rep. Smith
as conceding that some expenditures in 1990 may not have been
reported in a manner consistent with the procedures of the
Federal Election Commission.

Another news article appeared in the April 11, 1992, edition

of the Fort Lauderdale Sun Sentinel. This article indicated that

Rep. Smith was the target of a Florida Bar investigation. It
notes that there may have been a bar rule violation by the

inclusion of Rep. Smith’s name in the name of Berman’s law firm.

j? It notes that the firm’'s stationery carried the title "Smith &

e Berman, P.A." and listed Rep. Smith first among attorneys in the

= firm as well as on checks, bank statements, and other documents.

™~ It noted an affidavit by Berman stating that Rep. Smith had been

s his law partner only briefly nine years earlier. The article

= further states that by 1991 Rep. Smith’s name had been removed

rf from the letterhead, but the 1991-92 white pages continued to

;r list Rep. Smith’s law office at the same phone number and address
™~ as Berman.2 The article also discusses the $10,000 checks

exchanged between Rep. Smith and Berman in September 1990, but
does not add any new information.

A fourth article appeared in the Miami Herald on April 12,

1992, entitled "Smith stonewalls on check probe." That article

2. According to the Corporations Division of the Florida
Secretary of State, Smith & Berman, P.A., was incorporated on
June 4, 1984. On December 19, 1990, it filed a name change to
Brian M, Berman, P.A. The latter corporation was dissolved on
October 11, 1991, for failure to file its annual report.
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focused on what it called "a long list of lingering questions"”
regarding the exchange of checks between Berman and Rep. Smith.
The article reviews several of these questions. It notes that
Berman’s $10,000 check to Rep. Smith was dated September 7, while
the Smith Committee’s check to Berman was dated September 10, and
asks why Berman would be reimbursing Smith before Berman was
first paid for his "consulting.”" It then notes that the payment
to Berman came from Rep. Smith’s campaign committee’s account,
while Berman’s check was made payable to Rep. Smith personally
and asks why the checks were written this way if there was a
reimbursement and why the $10,000 check made payable to
Rep. Smith was not endorsed over to the Smith Committee.

The article further notes that the check Berman wrote to
Rep. Smith was drawn on the "Smith & Berman P.A. Trust Account,”
which appears to be an account where the firm kept its client’s
money and asks why Berman wrote the check on this account and why
Rep. Smith accepted. Next, the article states that officials at
the bank where the check was drawn and cashed told the newspaper
that Rep. Smith endorsed the check and converted the sum into two
cashier’s checks on September 14, 1990, and then asks how the
money was spent. The article also asks what services Berman was
to provide and why he was picked for reapportionment issues when
he is not well known among Florida lawmakers who decide
reapportionment issues. It further notes a 55,000 payment to Tom
Spulak, a Washington lawyer and former Florida Senate aide, for

legal and political analysis. The article adds that the Florida
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Bar has also initiated an investigation related to Rep. Snith.3

A May 7, 1992, article in The Washington Post reports that

Rep. Smith’s attorney in Florida, Neil Sonnett, had said that the
$4,000 cashier’s check made payable to Paradise Island
Enterprises paid off a personal gambling debt. See Footnote 2.
The article also guotes Sonnett as saying that when Rep. Smith
received the 510,000 check from Brian Berman he made an
"unfortunate, spur of the moment decision to treat it as a loan."
Sonnett is further quoted as saying that he had not found any
documentation that Rep. Smith recorded the transaction as a debt
to his committee. Sonnett further states that Rep. Smith had
returned the funds to his committee "last month,"” evidently
referring to April 1992.

Based on the above information, there is reason to believe
several violations of the Act may have occurred. The check from
Berman, purportedly intended as a refund of the $10,000 payment
to Berman from the campaign fund, was apparently not deposited

back into the campaign depository but converted by Rep. Smith

3. An article appeared in The Washington Post on April 23, 1992,
but mainly repeats the principal factual information contained in
the two earlier Miami Herald articles.

Another Sun Sentinel article was published on April 17, 1992,
and discusses allegations that Rep. Smith’s campaign committee is
paying discounted rates for the lease of a Cadillac Sedan de
Ville from Alamo Rent A Car. The article states that
Rep. Smith’s committee is paying $424 a month, while an Alamo
representative guoted the reporter a price of $184 a week or $736
a month. Although this subject was not included in the
submission, the information in this article would appear to raise
an issue whether the committee may have received an in-kind
contribution from Alamo through a discounted lease arrangement
and whether Rep. Smith may have been making personal use of the
car without reimbursing his campaign committee.
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into cashier’'s checks and used for personal and perhaps campaign
purposes. Counsel for Rep. Smith acknowledges that funds
disbursed from his campaign committee to Berman were returned to
Rep. Smith personally and, at least in part, used for personal
expenses and were not properly reported. Thus, it appears that
there has been a violation of 2 U.S5.C. § 439a involving the
conversion of excess campaign funds to personal use,4 a violation
of 2 U.5.C. § 432(h) in that all campaign receipts were not
deposited into the campaign depository and all disbursements,
other than petty cash, were not made from that depository, and a
violation of 2 U.s5.C. § 434(b) in that campaign disbursements
were not fully or properly reported.

Accordingly, there is reason to believe Lawrence J. Smith
violated 2 U.S5.C. § 439%9a, and Larry Smith for Congress (92) and
Joseph A. Epstein, as treasurer, violated 2 U.S5.C. § 432(h) and
434(b).

The Act also addresses violations of law that are knowing and
willful., BSee 2 U.S.C. §§ 437g(a)(5)(C) and 437g(d). During the
House debates on the Conference Report for the 1976 Amendments,
Congressman Hays stated that the phrase "knowing and willful"
referred to "actions taken with full knowledge of all of the

facts and a recognition that the action is prohibited by law."

122 Cong. Rec. H3778 (daily ed. May 3, 1976). The knowing and

4. As noted earlier, Rep. Smith was first elected to Congress in
1982 and, thus, is not covered by the grandfathering provision of
Section 439a. As such, he cannot convert any of the funds of his
principal campaign committee to personal use because he is not a
"qualified Member." See 11 C.F.R. §§ 113.1(f) and 113.2(e).
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willful standard has also been addressed by the courts. 1In

Federal Election Commission v. John A. Dramesi for Congress

Committee, 640 F.Supp. 985 (D. N.J. 1986), the court noted that

the knowing and willful standard requires knowledge that one is
violating the law. A U.S. Circuit Court of Appeals has found
that a knowing and willful violation may be established "by proof
that the defendant acted deliberately and with knowledge that the

representation was false." United States v. Hopkins, 916 F.2d

207, 214 (5th Cir. 1990). The court further said that an
inference of a knowing and willful violation may be drawn "from
the defendants’ elaborate scheme for disguising" their actions
and that they "deliberately conveyed information they knew to be
false to the Federal Election Commission." Id. at 214-15.

The circumstances as presently known in this matter suggest
that Rep. Smith was aware that he could not convert campaign
funds to personal use, but nevertheless deliberately embarked on
a series of transacticns that, in effect, converted campaign
funds to personal use. These transactions were disguised and
not disclosed on the reports of the Committee.

Accordingly, there is also reason to believe Lawrence J.

Smith knowingly and willfully violated 2 U.S.C. § 439a.




FEDERAL ELECTION COMMISSION

WASHINCTON DC 20381
June 19, 1992

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Records Custodian

Family Bank of Hallandale

5991 Ravenswood Road

Fort Lauderdale, Florida 33312

RE: MUR 3538
Dear Records Custodian:

The Federal Election Commission has the statutory duty of
enforcing the Federal Election Campaign Act of 1971, as amended,
and Chapters 95 and 96 of Title 26, United States Code. The
Commission has issued the attached subpoena which requires you to
provide certain information in connection with an investigation
it is conducting. The Commission does not consider you a
respondent in this matter, but rather a witness only.

Because this information is being sought as part of an
investigation being conducted by the Commission, the
confidentiality provision of 2 U.S5.C. § 437g(a)(12)(A) applies.
That section prohibits making public any investigation conducted
by the Commission without the express written consent of the
person with respect to whom the investigation is made. You are
advised that no such consent has been given in this case.

You may consult with an attorney and have an attorney
assist you in the preparation of your responses to this
subpoena. However, you are reqguired to submit the information
within 30 days of your receipt of this subpoena.

If you have any questions, please contact me at (800)
424-9530.

Sincerely,

§ -
;_____:liaZ?Z*
Tonda M. Mott
Attorney

Enclosure
Subpoena
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

SUBPOENA TO PRODUCE DOCUMENTS

TO: Records Custodian

Family Bank of Hallandale

5991 Ravenswood Road

Fort Lauderdale, FL 33312

Pursuant to 2 U.S5.C. § 437d(a)(3), and in furtherance of its
investigation in the above-captioned matter, the Federal Election
Commission hereby subpoenas the documents listed on the
attachment to this subpoena.

Notice is given that these documents must be submitted to the
Office of the General Counsel, Federal Election Commission, 999 E
Street, N.W., Washington, D.C. 463, within 30 days of your
receipt of this subpoena. Legible copies which, where
applicable, show both sides of the documents may be substituted

for originals.
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MUR
Family Bank of Hallandale
Page 2

WHEREFORE, the Chairman of the Federal Election Commission

has hereunto set her hand in Washington, D.C. on this /S%de

day of ) 1 Q '

1992.

= —

O L) Ll Zsns

Joan D. Aikens, Chairman
Federal Election Commission

ATTEST:

79 A2
W _ /[

Marjorie W. Emmons

Secretary to the Commission

Attachment
Document Reguest (3 pages)
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INSTRUCTIONS

In answering these interrogatories and request for production
of documents, furnish all documents and other information,
however obtained, including hearsay, that is in possession of,
known by or otherwise available to you, including documents and
information appearing in your records.

Each answer is to be given separately and independently, and
unless specifically stated in the particular discovery request,
no answer shall be given solely by reference either to another
answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable of
furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting
the interrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or
knowledge you have concerning the unanswered portion and
detailing what you did in attempting to secure the unknown
information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and requests
for production of documents, describe such items in sufficient
detail to provide justification for the claim. Each claim of
privilege must specify in detail all the grounds on which it
rests.

Unless otherwise indicated, the discovery request shall refer
to the time period from January 1, 1990, to the present.

The following interrogatories and requests for production of
documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigation if you obtain further or different information
prior to or during the pendency of this matter. Include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.
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MUR
Family Bank of Hallandale
Page 4

DEFINITIONS

For the purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined as
follows:

"You" shall mean the named respondent in this action to whom
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof.

"persons” shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document" shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to
exist. The term document includes, but is not limited to books,
letters, contracts, notes, diaries, log sheets, records of
telephone communications, transcripts, vouchers, accounting
statements, ledgers, checks, money orders or other commercial
paper, telegrams, telexes, pamphlets, circulars, leaflets,
reports, memoranda, correspondence, surveys, tabulations, audio
and video recordings, drawings, photographs, graphs, charts,
diagrams, lists, computer print-outs, and all other writings and
other data compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter
of the document, the location of the document, the number of
pages comprising the document.

"Identify" with respect to a person shall mean state the full
name, the most recent business and residence addresses and the
telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and requests for the production of documents any
documents and materials which may otherwise be construed to be
out of their scope.
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: i Produce copies of all documents relating to the issuance
of Cashiers’ checks Number 26344 and 26345 by the Family Bank of
Hallandale on September 14, 1990.

- 1 Produce copies of all checks drawn on the Smith &
Berman P.A. Trust Account, the account number of which is
believed to be #2800001090, and all checks deposited into said
account for the months of August, September, and October 1990.

3. Produce copies of all bank statements for the Smith &
Berman P.A. Trust Account, the account number of which is
believed to be #2800001090, covering the months of August,
September, and October 1990.

4. Produce copies of all signature cards for the Smith &
Berman P.A. Trust Account, the account number of which is
believed to be #2800001090, that were valid and effective during
August, September, and October 1990.
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’ COMMISSIO¥
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EARL RODNEY May 20 10 a7 A4 U
8600 WW SOUTH RIVER DRIVE
SUITE 101
MIAMI, FLORIDA 33166-7434
Tel. (305) 885-1234

May 12, 1992 ml”&sba’)(o

Office of General Counsel
Federal Election Commission
Washington, DC 20463

Hidh

}
ShA |
) |

LI

.ui"-

Gentlemen:
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Re: Complaint regarding Congressman Laurence Smith
“Larry Smith for Congress”

As a concerned citizen, I request that the Federal
Election Commission investigate certain possible improprieties
in the Campaign Funds of Congressman Laurence Smith (FL-16).

My information has been derived from published articles in
The Miami_ Herald which allege improper uses of campaign

funds, including but not Timited to, using them to
settle casino gambling debts.

Enclosed, for you use, are true and correct copies of
three articles written by Miami Herald Staff Writer
Ronnie Greene. These articles were published on various
dates:

April 9, 1992

April 11, 1992

May 5, 1992

Various other articles have appeared in the Fort Lauderdale
Sun Sentinel, but I do not have copies. I would refer you
to Ronnie Greene of the Miami Herald for further details.

Very truly yours,

Ear] Rodney 2

Subscribed and sworn to before me on this
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Smith campaign funds paid casino

RONNIE GREENE ing the 310,000 back to the campaign

By
Heraid Bial Writer s’ : : : » where it came from, Berman wrote his
Using money that nn nnl:d with his HE $ embanassed by 1. ‘” was poor}udgment on hlS part. check to Smith personally

re-election campaign, g Larry MEAL BOMMETT, Rap. Larry Smith's attormey Sonnett said Smith decided 10 treat
Smith pmdunom‘)pmblmt‘dc t he rl.n that $10,000 check like a loan. The con-
up during s long weeckend in t think he izes it wnnnnrd thing to rlp and Smith's former law ,  gressman ook the check 1o a Fa:nily Bank
l.h:oonpnlmnlluornqruidﬂandly do He's em by it rian Berman, in September | of Hallandale branch, where he converted
Lawyer Neal Sonnett confirmed the Imhhrlrl m—nnwmuwmm it into two mlo-mme cashier’s
mnuammamuumﬂnnldund interview about the exchange by ssying Berman mmw checks.
against the ll',"‘: tionment -n-‘:h that they dnpd
their minds and .-d to settle their

PLEASE SEE S88TW, A Smith has repaid sccount. -
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Smith paid $4,000 casino debt
re-election funds

out of his

SMITH, FROM 1A

utilize that as a loan. He used it
to pay some outstanding debts
that he had.”

One of the cashier's checks was
for $4,000 and was made out to
Paradise Island Enterprises, the
firm that runs the famous twin
hotels and 30,000-square-foot
casino where slot machines never
close. Smith and his wife, Sheila,
went there in August 1990,

A costly vacation

*This was a personal vacation,
He took a couple of days ofT, over
a long weekend,” Sonnett said
“Larry i1s not a gambler. Perhaps
if he had been, he wouldn’t have
suffered that kind of a loss.”

The other cashier's check, for

$6,000, was made out to Smith
personally, the lawyer said. Son-
nett said he is still documenting
where that money went, but
some went for campaign
expenses and some for personal
expenses.
: ith returned the entire
$10,000 to his campaign last
month, Sonnett said. The reim-
bursemént is too late to be
reflected in the latest campaign
records. .

A 10-year congressman, Smith,
51; announced in a television
cdbmdcie{vm’ 4

ecause’ ington_ ‘
m' _z:ore" he would not
mhf ion this fall. =~

He has been widely popular

last week that’

Ay Yy

records.

MM Larry Smith returned the entire
$d 510,000 to his campaign last
S| month, his lawyer said. The
| reimbursement is too late to be
reflected in the latest campaign

with his constituents in South
Broward and large parts of Wesl
Dade. He gained a reputation as
a leading advocate of Israel, and
fought administration efTorts to
sell arms to Saudi Arabia and
Kuwait.. He is an outspoken
advocate of gun control, ' .

A human error, lawyer say
“This is admittedly poor judg-
ment and an’ unfortunate inci:
dent, but not enough to tamish
an outstanding career in the Con-
gress,” Sonnett said. “And |
think the people in his district
will understand he is human. He
experiences the same kind of
financial pressures other people
experience. And occasionally be
makes mistakes; just like other
human beings do.! |« + il
“He's _bad  an - exemplary
record. There's pever been any
whisper of scandal. 5y, 0 it
The Florida Bar and Federal .
Election Commission are investi- -

gating Smith’s dealings with Ber-
man, who was disbarred by the
Florida Supreme Court last year
after bouncing more than $2 mil-
lion of checks on client trust
accounts,

L Members of Congress are
allowed great discretion

in
spending campaign money.
“There's nothing in the statute
that details what campaign funds
may or may not be spent for,”
said Fred Eiland, the FEC's press
officer.
. The Bar inquiry is believed 1o
focus on whether Smith improp-
erly accepted money from a Ber-
man law office trust account,

* commonly used for holding a cli-

ent’s; funds, and whether he

: allowed his name (o be affiliated
, with the firm after he stopped

. rating with both
the Bar and Sonnett said,

 and has not tried to conceal the

transactions.




M e oy i!!l

Al
..L

'Iu .u-gm.ua .

Sﬂﬁ turned $10 000"

s

‘I"\

ulcw: ol b lnm:n]-t-oerﬂs checks

_ ."Hu]otlm'

m;m.m.w Smll-ﬂ

P 22 endorsed the

1 'Hlﬂlndlle."m
n”"W"',..'““.,.:::.:*"“m; s

'-‘%:?mm mmm--f

h!.
mmswm“’mm-

here it originated.
unnfnnd# check issued,

" Nptations on the

"t0 Smith by his former law part-,

Berman, oo Sepi. 7,
'S “;",-onmumaw for

udmuunﬂ
u?:mdmmm

(. The Miami Herald, on the news:
POl

has represented
"u“’“,.mgrwwD-deh
| gress since 1983 He

‘answer questions W
a.ng?;nmeweek.n‘imdl

ent that said-all’ expendi-
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k checks seven days later.
. ::?;h:’:'l checks such as those
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Allhecenlerol‘lhe 1Bsue 5 a
swap of $10,000 checks betwecn
Smith and Berman in 1990
Smith and Berman were law
Panners during the early 19805,

Public records show that on
Fnday, chq 7, 1990, Berman
vrmu a $10,000 check 10 Smith,

days later, on Monday,
Stu 10, Smith's records show
his election campaign wrole a
$10.000 check to Berman

Their uas:neﬁhmwn for the
cxchange: ith wanted 10 hire
Berman to represent him on con-
Bressional reapportionment
Issues. But they called off the
deal and 10 square their
dccounts. Although records show

wrote his check first, the
men 53y il was a reimbursement after the Flonda Bar repon ¢
for the payment from the Smith  bounced $32 million -r:%n;d l:,r

campaign checks on client tryug acoounts
llnun was disbarred by the Berman has not retumed mes-
Florida Supreme Cour Court last year sages this week
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Bar investigating Rep. Smith

By RONNIE GREENE
Herald Statt Writer

The Florida Bar is investigating U.S, Rep
Larry Smith. who is ¢mbroiled in contro-
versy over $10.000 checks
he swapped with his former
law partner. the organiza-
tion said Friday.

“We do have a file on
Smith,” said Kevin Tynan,
an assistant staff counsel
handling the case for the
Florida Bar. “Yes, | have
an ongoing investigation.™

Smith, a lawyer who has
represented South Broward
and a large portion of West
Dade in Congress since
-Smith 1983, declined comment
~on the investigation. :
+ He and Brian M. Berman were partners in
the Hollywood law firm of Smith & Berman
in the 1980s. Although the men say thé asso-
“ciation ended when Smith went 10 Congress.
Jyecords show Berman issued a $10,000 check
Ridted s s ¥ - » el

to Smith from the “Smith & Berman PA,
Trust Account™ on Sept. 7, 1990.

Three days later, Smith’s election cam-
paign issued a check to Berman for the iden-
tical amount. And on Sept. 14, 1990, Smith
endorsed Berman'’s trust account check and
converted it into two cashier’s checks at a
Broward bank, The Miami Herald reported
this week.

The Bar would not divulge details of its
investigation of Smith on Friday, nor would
it say whether the inquiry focuses on Ber-
man’s use of a law firm trust account 1o pay
Smith.

A lawyer’s trust account 1s a place where
chient money is held.

“It’s money entrusted 10 an attorney. nor-
mally by clients,” said Luain Hensel, an
assistant staff lawyer for the Bar.

Berman was disbarred by the Florida
Supreme Court last vear after the Bar
reported he had bounced more than $2 mil-
lion in checks on client trust accounts. The
Broward state attorney's office is investigat-

o $rr v T

ing a complaint that Berman cheated a client
and has asked 1o see the entire Bar file on his
Case.

Berman, who has not returned several
pages on his beeper, could not be reached for
comment.

The men have explained their check swap
by saying that Smith planned to retain Ber-
man 1o represent him on congressional reap-
portionment matters, but they canceled the
deal and squared their accounts.

Smith’s records do not show, however,
that the $10,000 was returned to the cam-
paign where it onginated. And neither man
has explained why Berman’s check — said (o
be a reimbursement — was written Nirst.

The congressman issued a statement Mon-
day saying that his campaign money went for
“permissible purposes.” But he acknowl-
edged some “may not have been reported in
a manner consistent with the procedures
the Federal Election Commission.™ = °

He had his attorney ask the election com-
mission to examine the matter. |

11:6 Hd 02 AVHZE
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FEDERAL ELECTION COMMISSION

WASHINGTON. D C 2046}

May 26, 1992

Earl Rodney

B600 NW South River Drive
Suite 101

Miami, FL 33166-7434

RE: MUR 3526

Dear Mr. Rodney

This letter acknowledges receipt on May 20, 1992, of your
complaint alleging possible violations of the Federal Election
Campaign Act of 1971, as amended ("the Act"), by Larry Smith for
Congress(92), and Joseph A. Epstein, as treasurer. The
respondents will be notified of this complaint within five days.

You will be notified as soon as the Federal Election
Commission takes final action on your complaint. Should you
receive any additional information in this matter, please
forward it to the Office of the General Counsel. Such
information must be sworn to in the same manner as the original
complaint. We have numbered this matter MUR 3526. Please refer
to this number in all future correspondence. For your
information, we have attached a brief description of the
Commission’s procedures for handling complaints.

Sincerely,

George 2 :gx shel

Assistant General Counsel

Enclosure
Procedures
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FEDERAL ELECTION COMMISSION

WASHINCTON, D C 20463

May 26, 1992

Joseph A. Epstein, Treasurer
Larry Smith for Congress(92)
1621 Eastlake Way

Ft. Lauderdale, FL 33326

MUR 3526

Dear Mr. Epstein:

The Federal Election Commission received a complaint which
indicates that Larry Smith for Congress(92) ("Committee") and
you, as treasurer, may have violated the Federal Election
Campaign Act of 1971, as amended ("the Act"). A copy of the
complaint is enclosed. We have numbered this matter MUR 3526.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against the Committee and
you, as treasurer, in this matter. Please submit any factual or
legal materials which you believe are relevant to the
Commission’s analysis of this matter. Where appropriate,
statements should be submitted under ocath. Your response, which
should be addressed to the General Counsel’s Office, must be
submitted within 15 days of receipt of this letter. 1If no
response is received within 15 days, the Commission may take
further action based on the available information.

This matter will remain confidential in accordance with
2 U.S5.C. § 437g(a)(4)(B) and § 437qg(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.




If you have any questions, please contact Tonda Mott, the
attorney assigned to this matter, at (202) 219-3400. For
your information, we have enclosed a brief description of the
Commission’s procedures for handling complaints.

Sincerely,

L, 7 S

George F. Rishel
Assistant General Counsel
Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement

cc: The Honorable Lawrence J. Smith




FEDERAL ELECTION COMMISSION

WASHINCTON, D C 20461

May 26, 1992

The Honorable Lawrence J. Smith
3511 N. 52 Avenue
Hollywood, FL 33021

MUR 3526

Dear Mr. Smith:

The Federal Election Commission received a complaint which
indicates that you may have violated the Federal Election
Campaign Act of 1971, as amended ("the Act"). A copy of the
complaint is enclosed. We have numbered this matter MUR 3526.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against you in this
matter. Please submit any factual or legal materials which you
believe are relevant to the Commission’s analysis of this
matter. Where appropriate, statements should be submitted under
oath. Your response, which should be addressed to the General
Counsel’s Office, must be submitted within 15 days of receipt of
this letter. 1If no response is received within 15 days, the
Commission may take further action based on the available
information.

This matter will remain confidential in accordance with
2 U.S5.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.
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If you have any questions, please contact Tonda Mott, the
attorney assigned to this matter, at (202) 219-3400. For your
information, we have enclosed a brief description of the
Commission’s procedures for handling complaints.

Sincerely,

| e

George F. Rishel
Assistant General Counsel
Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement
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Ms. Tonda Mott

Assistant General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

I 1 NOr 26

A3A13034

Re: MUR 3526

£ Wd

Dear Ms. Mott:
~N

P
We are in receipt of the complaint filed with the Commissich
C against Congressman Larry Smith that has been assigned the above

MUR number.

w5 As we discussed on the phone, Congressman Smith requested

‘ sua sponte on April 6, 1992, that the Commission open a pre-MUR

~ to correct his disclosure reports for the last quarter of 1990.
On April 22, 1992, Congressman Smith provided additional

oOn information concerning the receipt and expenditure of funds from

ik the Larry Smith for Congress Committee. That information set

. forth the very same facts and circumstances contained in the
newspaper articles that form the basis of the allegations set
forth in the above referenced MUR.

NOISSIHI

Please be advised that in responding to MUR 3526 we request
< that you refer to the facts set forth in our letters to the
Commission of April 6 and April 22, 1992 in pre-MUR 257. As the
allegations made in MUR 3526 concern the same facts and
circumstances set forth by Congressman Smith in pre-MUR 257, we
also request that the Commission join and consolidate MUR 3526

with pre-MUR 257.

o

Thank you for your cooperation in this matter. Should you
have any questions, please give either me or Philip Friedman a

call.

Dav1d M. l?shln
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FEDERAL ELECTION COMMISSION

999 E Street, N.W. mE
Washington, D.C. 20463 s
FIRST GENERAL COUNSEL’S REPORT

MUR & 3526

DATE COMPLAINT RECEIVED

BY OGC: May 20, 1992

DATE OF NOTIFICATION TO

RESPONDENTS: May 26, 1992

STAFF MEMBERS: George Rishel
Tonda Mott
Jeffrey Long

COMPLAINANT: Earl Rodney

RESPONDENTS: Representative Lawrence J. Smith

Larry Smith for Congress (92) and
Joseph A. Epstein, as treasurer
RELEVANT STATUTES: U.S.C. § 432(e)
U.5.C. § 432(h)
U.S.C. § 434(Db)
U.s. C § 439a
¥} €. . Part 113

2
2
2
2
1

INTERNAL REPORTS CHECKED: Disclosure Reports
FEDERAL AGENCIES CHECKED: None

I. GENERATION OF MATTER

This matter was generated by a complaint filed with the
Commission on May 20, 1992, by Earl Rodney (the "Complainant")
against Representative Lawrence J. Smith, and Larry Smith for
Congress (92) and Joseph A. Epstein, as treasurer (collectively,
the "Respondents”). The Complainant reguests that the
Commission "investigate certain possible improprieties in the

Campaign Funds of Congressman Laurence [sic] Smith."
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The Complainant alleges that the Respondents "improperly
use(d] campaign funds, including, but not limited to, using them
to settle gambling debts." The Complainant bases the
allegations on information "derived from published articles in

The Miami Herald," copies of which were provided.

On June 11, 1992, this Office received the response from
Counsel for Respondents.

II. FACTUAL AND LEGAL ANALYSIS

This complaint contains allegations identical to the
circumstances and information provided to the Commission on
April 7, 1992, in a sua sponte submission which was designated
as Pre-MUR 257. See, First General Counsel’s Report, dated
June 3, 1992. Counsel responded to this matter (MUR 3526) by
referencing to the information provided by the Respondents in
Pre~-MUR 257. Attachment 1. Counsel further requested that this
matter be merged with Pre-MUR 257.

Prior to receipt of the complaint in this matter, this
Office prepared a report and recommendations in Pre-MUR 257.
Based on that report, the Commission voted, on June 8, 1992, to
open a MUR in regards to Pre-MUR 257 (now MUR 3538). The
Commission further found reason to believe that Lawrence J.
Smith knowingly and willfully violated 2 U.S5.C. § 439%9a, and
found reason to believe that Larry Smith for Congress (92) and

Joseph A. Epstein, as treasurer, violated 2 U.S.C. §§ 432(h) and

434(b).
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In light of the action of the Commission in opening a MUR
in the sua sponte submission, the two matters, MUR 3538 and
MUR 3526, should now be merged. This will allow for more
efficient handling of the two matters. Therefore, this Office
recommends that this complaint-generated matter be merged with
the existing matter and findings in MUR 3538, retaining the MUR
number from that original submission.

III. RECOMMENDATIONS

1. Merge MUR 3538 with MUR 3526.

Lawrence M. Noble
General Counsel

7. ]18 )4)—
Date™ [ /
Associfite General Counsel

Attachments
1. Response and request for merger

Staff assigned: George F. Rishel
Tonda M. Mott
Jeffrey D. Long




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
Representative Lawrence J. Smith; MUR 3526

Larry Smith for Congress (92) and
Joseph A. Epstein, as treasurer.

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election
Commission, do hereby certify that on June 24, 1992, the
Commission decided by a vote of 6-0 to merge MUR 3538 with
MUR 3526, as recommended in the General Counsel’s Report
dated June 18, 1992.

Commissioners Aikens, Elliott, McDonald, McGarry, Potter
and Thomas voted affirmatively for the decision.

Attest:

,6-—g§'9("52‘2/ Siie. 3
Date jorie W. Emmons
Secrajfary of the Commission

Received in the Secretariat: Thurs., June 18, 1992 5:08 p.m.
Circulated to the Commission: Fri., June 19, 1992 12:00 p.m.
Deadline for vote: Wed., June 24, 1992 4:00 p.m.

dr
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FEDERAL ELECTION COMMISSION

WASHINCGTON DC 20461

July 1, 1992

pavid M. Ifshin, Esgq.
Ross & Hardies

888 16th Street, N.W.
washington, DC 20006

RE: MUR 3526
(now MUR 3538)

Dear Mr. Ifshin:

On May 26, 1992, the Federal Election Commission ("the
Commission"”) notified your clients, Larry Smith for Congress
(92) and Joseph A. Epstein, as treasurer, of a complaint filed
with the Commission alleging possible violations of the Federal
Election Campaign Act of 1971. The matter was designated as
MUR 3526, and a copy of the complaint was forwarded at the time
of notification.

On June 18, 1992, the Commission merged MURs 3526 and 3538.
This matter is now known as MUR 3538. Please refer to this
number in all future correspondence.

If you have any guestions, please contact me at (202)
219-3400.

Sincerely,

. /;-’

Tonda M. Mott
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FEDERAL ELECTION COMMISSION

WASHINCTONS DC 20463

July 1, 1592

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Brian Berman
P.O. Box 220037
Hollywood, Florida 33022

RE: MUR 3538
Dear Mr. Berman:

The Federal Election Commission has the statutory duty of
enforcing the Federal Election Campaign Act of 1971, as amended,
and Chapters 95 and 96 of Title 26, United States Code. The
Commission has issued the attached which requires you to provide
certain information in connection with an investigation it is
conducting. The Commission does ncot consider you a respondent in
this matter, but rather a witness only.

Because this information is being sought as part of an
investigation being conducted by the Commission, the
confidentiality provision of 2 U.5.C. § 437g(a)(12)(A) applies.
That section prohibits making public any investigation conducted
by the Commission without the express written consent of the
person with respect to whom the investigation is made. You are
advised that no such consent has been given in this case.

You may consult with an attorney and have an attorney
assist you in the preparation of your responses to this
subpoena. However, you are required to submit the information
within 30 days of your receipt of this subpoena.

If you have any guestions, please contact me at (800)
424-9530.

Sincerely,

Tonda M. Mott
Attorney

Enclosure
Subpoena
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) MUR 3538
)
SUBPOENA

TO: Brian Berman

Pursuant to 2 U.S.C. § 437d(a)(3), and in furtherance of its
investigation in the above-captioned matter, the Federal Election
Commission hereby subpoenas you to appear for deposition with
regard to transactions involving you, Lawrence J. Smith, and his
principal campaign committee, Larry Smith for Congress. Notice
is hereby given that the deposition is to be taken on August 10,
1992 in Room 651 at 999 E Street, N.W., Washington, D.C. 20463,
beginning at 10:00 a.m. and continuing each day thereafter as
necessary.

Further, pursuant to 2 U.S.C. § 437d(a)(3), you are hereby
subpoenaed to produce the documents listed on the attachment to
this subpoena. Legible copies which, where applicable, show both
sides of the documents, may be substituted for originals. The
documents must be submitted to the 0ffice of the General Counsel,

Federal Election Commission, 999 E Street, N.W.,

Washington, D.C. 20463, by July 30, 1992.




On

L W

MUR
Brian Berman
Page 2

WHEREFORE, the Chairman of the Federal Election Commission

has hereunto set her hand in Washington, D.C., on this

30 ,d day of , 1992,

— —

ooy V) (uleso s
Joan D. Aikens, Chairman
Federal Election Commission

ATTEST:

ie W. Emmons
ary to the Commission

Marj
Secr

Attachment
Document Regquest (3 pages)
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MUR
Brian Berman
Page 3

INSTRUCTIONS

In answering these interrogatories and request for production
of documents, furnish all documents and other information,
however obtained, including hearsay, that is in possession of,
known by or otherwise available to you, including documents and
information appearing in your records.

Each answer is to be given separately and independently, and
unless specifically stated in the particular discovery request,
no answer shall be given solely by reference either to another
answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable of
furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting
the interrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or
knowledge you have concerning the unanswered portion and
detailing what you did in attempting to secure the unknown
information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and requests
for production of documents, describe such items in sufficient
detail to provide justification for the claim. Each claim of
privilege must specify in detail all the grounds on which it
rests.

Unless otherwise indicated, the discovery request shall refer
to the time period from January 1, 1990, to the present.

The following interrogatories and requests for production of
documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigation if you obtain further or different information
prior to or during the pendency of this matter. Include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.



MUR
Brian Berman
Page 4
DEFINITIONS

For the purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined as
follows:

"You" shall mean the named respondent in this action to whom
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof.

"persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document” shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to
exist. The term document includes, but is not limited to books,
letters, contracts, notes, diaries, log sheets, records of
telephone communications, transcripts, vouchers, accounting
statements, ledgers, checks, money orders or other commercial
paper, telegrams, telexes, pamphlets, circulars, leaflets,
reports, memoranda, correspondence, surveys, tabulations, audio
and video recordings, drawings, photographs, graphs, charts,
diagrams, lists, computer print-outs, and all other writings and
other data compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter
of the document, the location of the document, the number of
pages comprising the document.

"Identify"™ with respect to a person shall mean state the full
name, the most recent business and residence addresses and the
telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executi<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>