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penaities. and, the clection semcom, set &
who might harbor thoughts of committing similar actions.
Pleasc contact me if [ can be of any further assistance. Thank you for your attention in this

. mg@‘,m #. JabsrsaR

S0 Represenmtive Lyna Taborsak,
Candidate for the Democratic nomination for
the Fifth Congressional District of Connecticut

Ene.: Thee copies of Complainr Concerning Violations of Federal Eecton laws 3
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Office of General Counsel
Federal Election Commission
999 E Street, NW « Washington, DC 20463

DATE:
May 20, 1992
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FEDERAL ELECTION JURISDICTION:

Nomination of Democratic Candidate for
Connecticut Fifth Congressional District

APPLICABLE REGULATIONS:
11 CFR, §110.11, and/or others
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PLEAJE READ TS AMENDMENT SUBMITED 87 A% TABORIAK
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(6) . ADVISE PUFLLS OF VEE LAWD PERTAIN
SESPORSIBILITY TO CHEMGREX MORE TN S 0¥

(1) ADYISE PUPILS OF TYHC GERSUNSRM
SEMLANFEL POR  WALSS TO RAYVE SUBGAL AN
THE AGE OF SIETEEN T0 WEON THEY ASE SOT NAERIND PORSUART TO
AECTION S3e-T1, !

8) TEACH PUPILD TO NOT MAEE WNNANIED PENBICAL AND VERRAL
SoETAL ADVOSCER AND WOW TO AT "SO* 10 VNMASTEF BERUDLL SUWASCPS,
PUPILS SHALL OF TRUGHT THAT IT I3 WROEN W sede 4o¥0 T AF 04
7O EIFLOIT ANOTHER PERSON AND. GHALL M QECOVRASED TO AEMINT
BEGATIVE PEER PRESSURE.
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Gary Franks.

2 violatice of edection Laws to There wiready i3 evideace thal Saily
distribute unsigned political Noozan is the coe; she is » Denbaury
litarature People have a right to know who has been associaied
who is trying (o influence thmir vols, the Unitad of Dapbury.
and consider the source wheo weighing  Thers is evidence she had bees 2
nfonmation. contact with area iown clerks for the

astnes of Sth District Democrats. A
Taborsak campaiga worker eiso says
Noonan bragged to har about the

mailing Whea The News- Times tried
0 question ber, Nooaan claimed she
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arny g o room eating Grace Nome’s zit!

Grace is the lobbyist for the Connecticut Food Association. ammum
time-honored custom for Hartford’s major lobbyists at the end of the session. Grace @‘ )
all those gas stations turned mini-markets that sell groceries for the travelling public. | know
Grace is a sharp cookie. She beat me in 1987 on the employment of fifteen-year-olds. Wclllw
time adversaries at the Capitol. [ was one of about seven lawmakers in the chamber when the
amendment was adopted. [ don’t eat lobbyist ziti. It gives me indigestion. llmqndoudq

seat and stormed over to Rep. jon Peito who was in charge of the dinner hour voting. | asked him ,.
what the hell he was doing allowing that amendment to come up for a voice vote in an empty
chamber. He hadn’t read it. He apologized. It was a mistake.
wmnmmuummmhn-mwummmmu fﬁ“*“
chamber for the roll call vote. Thirty of them asked me why | was voting against
Comemercial Driver License act. It looked harmiess enough! mwumq}
bother to ask, and the bill was adopted, 115 to 31.

After the roli-call vote, [ spoke on the floor, that most of my colleagues weren't &
of the amendment they had just 1 said that for eleven years we had gas
to provide free compressed air for the public, and that as a result of a dinner or
gas stations could now a fee for air. They were horrified! Especially Rep. Gene
of Wolcott. It was his that had been killed while he ate ziti. Thhbmq,h
m~~~&ﬂu&ﬂhh.wh
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would be a big fig

I'm not against teenage abstinence. In Danbury, we teach that abstinence is the best protection
agairut sexuslly transmitted diseases. I'm against having 187 lawmakers dictate the content of
curriculum that we have left to local discretion. My little buddy never called his abstinence
amendment. [ never called mine. MhmanMwMW
amendment clerk. She’s an older Irish woman. She thought my amendment was very worthy.
She gave copies of it to two of the Capitol’s premiere lobbying firms. They proceeded to lineup
votes for me free of charge. They were very concerned though, about the outcome. The
amendment required students to practice masturbation until marriage. The lobbyists tho
that might make criminals out of some married iolks.

SERIOUS STUFF: For the past two years, [ have triaif to take my job as your State
seriously. When someone called to gripe about air compressors at gas stations, [ paid at
Now, [ open the newspaper and read that THE PUBLIC wants a chvinge. THE
disillusioned with political parties. THE PUBLIC has lost confidence i government.
PUBLIC doesn’t trust politicians to act in the peopie’s interest.

lcn’l&-yp-bﬂlyum When I'm attacked on the radio and in the pape

'-. being irresponsible, for not representing your interests, you have to defe
part of the bargain. You're the public! If | can take you seriously, you can ¢

um ptmandn-hnpwutldyn. Say something good about :
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Income tax and that she hac submitied an amendment :
masturbation to school children. -
| have received no mail identified as coming from the United
Taxpayers of as was indicated as forthcoming in my March 28, 1992
conversation with Ms. Sally Noonan.

decilare in this Affidavit is, to the bast of knowledge, true.

Signed and swom to befors me, this YA myd_me?,_,mz

EVELYN OMM:Ss
NOTARY puBLIC
EXPIRES MARCH 31, 1990
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June 5, 1992

complaist al possible viclations of the e
Act 1971, as amended ("the Act®), By Seill
Pr. Robert Fand, and the United Taxpayers of ury P

Louise B. Hunt, as treasurer. The respondents vill be
of this complaint wvithin five days.

You will be nctified as soon as the Federasl Rlaction
Commission takes final actioa on your complaint. Should you
receive any additional inforsation in this matter, pleass
forvard it to the 0ffice of the General Counsel. Such
inforsation must be sworn to in the same sammer as the original
complaint. We have numbered this satter NUR 3533. Please refer
to this number in all future correspondence. Peor
inforsation, ve have attached a brief description of the
Commission’'s procedures for handling complaints.




) 3040934642

Dambury PAC
Louise B. Bent, Treasurer
8 Homestead Avenue
Dapbury, Commecticut 08810
RE: NUR 3533 \

Dear Ms. Sunt: . o

mmmmmmc - ubteh
indicates Uaited Taxpayers of &-n—
you, as have violated the 1 Election

Campaign Act of uﬂ. as amended t'th Act®). A copy of the
cosplaint 1s enclosed. We have numbered this satter MUR 3533,
Please refsr to this nuaber in all future correspondence.

Under the Act, you have the opportunity to desonstrate in
vriting that no action should be taken against you, as
treasurer, and the Committes in this matter. FPlsase subait any
factual or legal saterials wvhich you believe are relevant to the
Commission's analysis of this satter. Where appropriate,
statenents should be subasitted under ocath. Your response, vhich
should be addressed to the General Counsei's Office, saust be
submitted wvithin 15 days of receipt of this letter. If no
response is received vithin 15 days, the Commission may take
further action based on the available inforsation.

This satter vill resain confidential in accordance with
2 U.8.C. 8§ 437g(a)(4)(B) snd § 437g(a)(12)(A) unless you notify
the Comaission in writing that you wish the satter to be aade
public. If you intead to be represeanted by counsel ian this
satter, please advise the Commission by coapleting the enclosed
fore stating the name, address and telephone aumber of such
counsel, and suthorising such counsel to receive any
notifications and other comsunications from the Commission.

LR T
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Under the Act, mnnmwquuu
writing that no action should be takes against you in this
satter. Please subsit any factual or legsal saterials which you
believe are relevast to the Commission's analysis of this
satter. Where appropriate. statesents should be subsitted under
oath. Your response, vhich should be addressed to the General
Counsel's Office, aust be subsitted vithin 1S days of receipt of
this letter. If no response 13 received within 15 days, the
Commission msay take further action based on the available
inforsation.

T™his satter vill resain confideantial in sccordance with
2 U.8.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify
the Commission in wvriting that you wish the satter to be made
public. If you intend to bDe represeanted by counsel in this
satter, please advise the Commission by cospleting the enclosed
foras stating the name, address and telephons nuaber of such
counsel, and authorizing such coumnsel to receive any
notifications and other communications from the Commission.
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: t is have :
FPlsasse refer to this nusber in all future

Under the Act, you have ths cpportunity te
vriting that no action should be taken againat ‘im this
satter. Please subait any factual or legal saterisls wvhich you
believe are relevant to the Commission's analysis of this
satter. Where appropriate, statessnts should be submitted undsr
ocath. Your response, vhich should be addressed to the General
Counsel's Office, must be submitted wvithin 15 days of recsipt of
this letter. If no response is received vithin 15 days, the
Copmission may take further action based on the available

inforsation.

This matter vwill resain confidential in accordance with
2 U.S5.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify
the Commission in writing that you vish the satter to be aade
public. If you inteand to be represented by counsel isn this
satteor, please advise the Comsission by completiang the enclosed
fors stating the namse, address and telephone number of such
counsel, and suthorising such counsel to receive any
notifications and other comsunications from the Commission.







abridging the freedom of speech,...

Item 5. Summary: There is no legal proof from the exhibits or affadavits of a
vislation of 11 CFR Section 110.11 and what remains is an unprovea allagation
by the plaintiff.

Further, be it known, that everything writtem above or below does NOT
an admission of guilt to any item in the complaint, MUR 3533, and is merely ¢
or the writtem documents sent to me by you.

Please find attached the termination report filed by the United 'rupnm'
Danbury on 11/16/90,

Sincerely,




" v“"r&"""ut Jt;“_‘ '
-t g B R

.'o .mvm‘ha~nm~m-uwbd~m

‘0 Boionce o nand o' '~y Deginmng of Rgaervg Perad

')?. Comtributony re  rod from ind < gduah

- o Corv vt on Recaved from Other Comm Mem
T¢ Ovhgr Retapn
7o Towl 'ou-ou jodd Logs Te, Te ond T¢ for tore! receps)
§ Sebroren (edd -nes & ond Td lor Column A, ond odd "nm § one T4 lo- Tolume B

¥ Yool Eapendavr e

‘G Belente or hard o ciose of Repemng Perind (tbirge Ene ¥ fram= Lng B)

V1. Debh swed by he Commines, sagenies incurred but no’ posd te dote

12 leons terg’ siarn ) ond ol
| 90 nerEly e, vrour pangiy ol iglss rotemer o' | moke *hy Fotemert »
Ganera Sonuter. ne et 1hy ) § O™ RIe @ serided TEM et ~F (R LeA Dy

"““

g’
,‘"_ s

e - e

-

- M?ﬁ#hm -

~
3

ekl

¥




O

'__i -ﬂgi-
2 "_ —
P ﬁﬂ“'“‘n‘.l«thrﬂuy-“u“ﬁtﬂ

= . of Dasbury PAC Louiss B. Hunt, Tressurer 8 Homsetaad Ave,
| plibury, CT 08810". RE:NUR 3833

-
-

b Your letter (dated June S, 1902) states that the Pederal Blection

F)

: cp-lnn received a complaint; and states that Louvies B. Hunt is

Treaasurer of United Taxpayers of Danbury PAC, which is mot true.

The Complaint enclosed by your office was dated Nay 20, 1002, and

signed by Lyan H. Taborsak. Ve coasider ber accusations libelous and

an attempt to discredit United Tampayers, myself, and my wife. ‘
Ry wife, Loviss B. HBunt, and I, Richard N. Hunt, bhave always bean 1 t
opposed to political sction committesas (PAC's). She has never been
T United : dmync.-umwu
Ar .= l,.-l" - - * —-:\v- ol — ~nodti —.r e < ol b
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This satier was generated by a complaint *l'-

Taborsak, a candidate for the Democratic Congressional nomination

for the rifth Congreasional District of Connecticut. The
complaint centers arcund an anonymous msiling to Demoecratic Party
officiale in towns in the congressional district in late Rarch of
1992, and alleges that the mailing lacked a disclaimer in
viclation of the Act. This 0ffice received responses to the
complaint from Dr. Robert Fand, Sally Noonan, and Richard Bunt on
behalf of his wife, Louise B. Bunt, treasurer of United Taxpayers.
This Office also has had telephonic discussions with these
respondents .

FACTUAL AND LEGAL ANALYSIS

gl




mmummum-”u-ﬁnmu"mm
enphasis (Attachment 1, page 2). The meiling slso included a
separate slip of paper (Attachment 1, page 3) listing the names

and telephone numbsrs of four state legislators, including ms.
Taborsak, with this printed title at the top: "The legislators on
this list voted for a state income tax." Ns. Taborsak’s name is
underscored and in the left margin by her name is a hand drawn
asterisk. Imsediately bensath the title, in type which appears teo
have been added, is an explanation of the asterisk: " * TABORTAX
VORED FOR THE CT. STATE INCONE TAX". The complaint also included !
copies of several of the envelopes the above documents came in,
The envelopes are hand addressed and are postmarked on March 31 -p
aApril 1, 1992 in Stamford, Commecticut. The mailing nowhese
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tunm*nnnhmumﬂn. Diwty
nominating convention tc take place 2-1/2 sonths latez, on
July 20, 1992. (Comnectigut’s district conveations ate considered -
mm-lor the Act. Advisory Opinien ml.y :'

k

mwmm-nmmunu r

f-.umymumummu

o it it

and
ulhuumm before the mailing:

1 don’'t m people take anonymous
informstion very mtud:.
it’s illegal. I can’'t imagine uud ng
it. If the intent is to influvence outcoms of the
campaign, this was very poor timing."

Taborsak was referring to the selection of delegates to
the congressional coavention in July. Delagates were
chosen town committees last week.

{Exhibit F teo laint). tntl{. under Commecticut party
rules, delegates te district nominating conventions for U.S.
Bouse of Representatives are usually selected through sndorsesent
by sach town committee, are not legally beund to asy particular
candidate, but may be pledged to particular candidgtes as 2
practical matter. Ns. Taborsak’s guoted statement may suggest
that delegates were already committed to her candidacy when the
mailings were received. On the other hand, her guoted reaction
appears mainly to be a contemporanecus attempt to deflect
attention from the mailings, for her complaint protssting the
effect on her candidacy came ssveral weeks later, and according to
public reports her .wom received the party ssflorsement at the
July district conveat

g/ In her complaint, Ns. Taborsak claims that the “sasturbation®
11 she put forward was never intended as a serious amendment,

but rather as & ploy to derail another proposal then She '
mcumummm,muz that il -
uulu manrmmum t.t_'_,_
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Robert Pand contends ia his resporse ( ,
the comsunication contains no express advocacy of
defeat of a candidate and thecefore vioclates no provision of the

Act. Pand also explains that UT-D actuaily tecminated in 1990 and ,'

=)
o "

provides & copy of the state termination report (Attschsent 2, G

230409 37

page 2). In telephone conversations initiated by Dr. Fand, he wvas
evasive, resisting all inguiries about the source of the mailings,
and continually insisting only that the mailings 4id mot comtaia
express sdvocacy. This Office also notified Louise Nunt as k.
treasurer of UT-D, and her spouse Richard Hunt spoke with staff

this office by telephone and thereafter submitted & sworn two pa
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arguing that she did not send out the mailing, thtshhl.a-i -_
of the name and address lists sent directly to Dr. Fand’s address ,
rather than hers, and that she learned of the sailing’s contents |
only after the fact. According to Noonan, after the imitial
publicity sbout the msailing, she phoned Dr. Fand to inguire about
it and he ceassured her, explaining “"that what was sent was
inforsation only." In a follow-up telephone call, Ns. Noonan
stated that she had not paid for the lists and thought no payment
was reguired for the public information.

Notwithstanding Dr. Fand’s evasiveness, it appears that he ‘

vas responsible for the sailings, along with Ns. Noonan and

possibly others. If the sailing expressly advocated the .m:u-f"

or defeat of & federal candidate, the Act would require a _;-'-,




., ‘defeat,’

.,mmm. N

-untbm. bu-n..nu :ouunﬂlc -i-u-u-ml
reference to extersal avents, be susceptibie of no other R
reasonable interpretatica but as an exhortation to vote for or
against a specific candidate.” FEC v. Purgatch, 807 r.24 857, 864 .
(9th Cir.), cert. denied, 484 U.S. 850 (1987). The Ninth Circuit

rejected a marrower reliance on “"sagic words®™ because such a

-
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construction "

would preserve the First Amendment right of unfettered

:z.cnlu only at the expense of eviscerating the
ral Election gn Act. “lIndepandent” camspaign

-.-u-n vorking on 1f of candidates could remain W
iz-d the reach of the Act by mtg n:uu key
ile on-w{iq a message that is sta s

duocm to the election or defeat of a named enll te.

Because of the : small expenditure amount at isswe
discussion 'a), this Office makes no recommendation Ay
g 2 9.5.C, § 434(c) (independent expenditure reporting
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purpcses of

avolid explicit electioneecing statements: 1t comtalns no
raference to an election and the only overt exhortation it
contains is to "PLEASE READ THIS ANENDMENT...." In other reapects '

3040934

though, the design of the malling is more clear. Dr. Pand clearly

identifies Ms. Taborsak, and provides damaging informstion, .

including the sarcastic naming of candidate Taborsak as
"Tebortax." Although the sailing refers to two issues, references
to masturbation by school pupils in a draft State Assesbly bill
and support of the recently enacted state income tax, these two
dispacate issuss are used to target Ms. Taborssk., Indeed,
according to the complainant, Dr. Fand used the same draft

slative bill to attack her ducing a previous ata
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. the recipients of this msiling, vho as et

mu“mn.mum '
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but widely understood by® these particular
Fucrgatoh, $07 7.24 at 864. Thus, upon ¢ atie

context and content of the mailing, this oum il
"susceptible of to other reasonable interpretation ﬂ- an
exhortation to vote ... against® congressional eﬂl” Lynn
Taborsak. 14,

This Office therefore concludes that the sailing in this
matter coastitutes unambiguously election related advocacy that
would reguire a disclaimer under section 44ld. AL this stage, it
appears most likely that the mailing was financed perseonally by
Pr. Fand. Therefore, this Office recommends the ”m find
reason te believe Dr. Robert Pand violated 2 U.Q.G;’ 4414.
Although the complaint named UT-D as possibly w it
appears that committese no longer exists.




£

o~
-
O
-
”
s 8
o
-
-

i

mmm“ tor ﬁpuu. similarly, it
wnwuuuum for the mailing.
mmmmmm the Commission find neo
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line, it alse appears that his prior experience was limited to
state elsction campaigns, and that this esarly 1992 activity was
his £irst foray into federal campaign activity.? purthersore, the
sailing was condemned by Ns. Taborsak’s primary oppouent and by
officials of the opposing political party, as well as in the

: m complaint alleges that the mailing was seat to
ratic Town Committes members in eleven towns in the rifth
ressional District. At this pre-investigative stage, this
o ce does not know hov sany such mesbers there are in each town.
rourteen ssmbers of the Weston Democratic Town Committee signed a
letter protesting the mailing (see Exhibit E to the complaint); if
this nusber of sesbers is represantative of the othar town
committees, the total number of pieces would have come to
approximately 150. The complaint asserts without additional
explanation that “"several hundred” were mailed, but sven if as
-: as 300 pieces were imvelved, it ars that there was no
cos with the lists that Sa Noonan procured for
Dr. Pand { supra, p. 5), snd the complaint’s own estimate of
and postage costs yields a total cost of $108,

K = According to the contributor tr:‘. lii.:ﬂ made no '
£ contributions mw
nmz.q-au“m » totaling $500. f P
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3. Pind ue tessen S Believe the United
Louise B. Nunt, as tressurer, violated 3 U.5.C. § 441d.

3. Find no reason to believe Sally Noonan violated
2 U.5.C. § 414,

4. Approve the appropriate letters.
5. Close the file.

Lawrence N. Noble
General Counsel
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Commissionecris) as indicated by the name(s) m below:
Commissioner Aikens
Commissioner Elliott
Commissioner McDonald
Commissioner McGarcy

Commissioner Potter

Commissioner Thomas

This msatter will be placed on the meeting agenda
for TUEBSDAY, MARCEH 2, 1993

Please notify us who will represent your Division before
the Commission on this matter.
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1. m*lmug
violated 2 U.5.C. §

further action.

Commissioners McDonald, NcGarrcy,
voted affirmatively for the .r{um
Comsissioners Alkens, Blliott, and Potter
dissented.
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Deci a vo of 6-0 ¢

a) Find no reason to believe the United
Taxpayers and Louise B. Hunt, as
treasurer, viclated 2 U.5.C. § 4414.

Find no reason to believe Sally
Noonan violated 2 U.5.C. § 4414d.

(continued)







Accordingly, on March 9, 1993, the Commission closed the
file in this matter. A Statement of Reasons providing a
basis for the Commission’'s decision will follow. The PFederal
Election Campaign Act allows a complainant to seek judicial
review of the Commission’s dismissal of this action. See
2 U.5.C. § 437g(a)(0).

1f you have any questions, please contact Jomathan
Bernstein, Assistant General Counsel at (202) 219-3690.
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Sincerely,

Lawrence N. Noble
General Counsel

STk

Associate General Counsel
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The confidentiality provisions at 2 U. .c. : (a)i12)
no longer au.l: and this satter is now publ tiom,
although the complete file must be placed cn.ti. c
record within 30 days, this could occur at any @ following
certification of the Commission’s vote. 1If you to
submit any factual or legal materials to appear on the public
record, please do so as soon as possible. While the file may
be placed om the public record before receiving your
additional materials, any permissible submissions will be
added to the public record upon receipt.

If you have any gquestions, please direct them to
Jonathan Bernstein, the attorney assigned to this matter, at
(202) 219-3690.

Sincerely,

Lawrence M. Noble
General Counsel

Associate General Counsel
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‘ in the com
viclated 2 U.5.C. § ry: v

its file in this matter.

The confidentiality provisions at 2 U.5.C. § Tgia)(12)
ne longer apply and this matter is now public. In addition,
slthough the complete file must be placed on the public
record within 30 days, this could occur at any time following
certification of the Commission’s vote. If you wish te
submit l!! factual or legal msaterials to appesar on the iic
record, please do so as soon as possible. While the file may
be placed on the public record before receiving your
additional materials, any permissible submissions will be
added to the public record upon receipt.

Sincerely,

Lawrence M. Noble
General Counsel

Associate General Counsel
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on m 9, 1993, the Commission found, on
the information in the complaint, that there
belisve you viclated 2 U.8.C. § 441d. Accordl
Commiscion closed its file in this matter.

The confidentiality provisions at 2 U.5.C. §
no longer apply and this satter is now public. : _
although the complete file must be placed on the ‘

record within 30 days, this could cccur at any tise llllivlaq
cectification of the Commission’'s vote. If you wigh to
submit uI factual or legal materials to appear on '
record, please do so as soon as possible. While the may
be placed on the public record before receiving your
additional materials, any permissible submissions will be
added to the public record upon receipt.

Sincerely,

Lawrence M. Nobles
General Counsel

u . G'
Associate General Counsel
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THE FOLLOWING DOCUMENTATION IS ADDED TO

THE PUBLIC RECORD IN CLOSED MUR 533 .
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FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463

MAY 18, 1993
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Lynn Taborsak
196 Main St.
Danbury, CT 06810

RE: MUR 3533

Dear Ms. Taborsak:

By letter dated March 22, 1993, the Office of the General
Counsel informed you of determinations made with respect to the
complaint filed by you against Dr. Robert Fand, Sally Noonan,
and United Taxpayers of Danbury PAC and Louise Hunt, treasurer,
Enclosed with that letter was the First General Counsel’s Report
submitted to the Commission by this Office, and the
Certification of the Commission’s vote in the matter.

Enclosed please find a Statement of Reasons from
Commissioners Aikens, Elliot, and Potter explaining their
vote. This document will be placed on the public record as
part of the file of MUR 3533.

If you have any questions, please contact me at (202)
219-3690.
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Enclosure
Statement of Reasons




FEDERAL ELECTION COMMISSION

WASHINCTON. DC Jdnd

In the Matter of

Dr. Robert PFand

STATENMENT OF REASONS
Commissioners Alkens, Elliott & Potter

On March 9, 1993, the Commission considered the General
Counsel’s recommendation in this matter to find reason to
believe that Dr. Robert Fand violated 2 U.S5.C. § 441d of the
Federal Election Campaign Act of 1971, as amended ("the Act"),
but take no further action. This recommendation was based on -
the lack of a disclaimer on an anonymous mailing, allegedly sent
in late March of 1992 to Democratic party officials in towns in
Connecticut’s Pifth Congressional District. Disclaimers are
currently required on materials which "expressly advocate” the
election or defeat of a clearly identified federal candidate.

We did not think the subject mailing met the applicable
definitions of "expressly advocating the election or defeat" of
a8 federal candidate, and therefore voted against the Office of
General Counsel’s recommendation to find a violation of the Act
for failure to display a disclaimer.
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Buckley v. Valeo, 424 U.S. 1 (1976) ("Buckley”) made it
very clear that in order to uphold the Act’s constitutionality
the Act could only be read to grant the Commission regulatory
authority over "funds used for communications that expressly
advocate the election or defeat of a clearly identified
candidate.” 1Id. at 80. The Court indicated this was necessary
to avoid reaching constitutionally protected issue advocacy.
Thus, the Court enumerated terms that indicated express
advocacy, such as "vote for," "elect," "support," "cast your
ballot for," "Smith for Congress,"” "vote against," "defeat," and
"reject.” See Id. at 44. In FEC v. Massachusetts for Life,
Inc., 479 U.S. 238 (1986) ("MCFL™) the Court found express
advocacy in a published newsletter urging readers to "vote
pro-life" and denoting with a "y" or an "n" listed candidates
which respectively supported or opposed the MCFL position, while
also featuring 13 photographs of candidates who favored MCFL
views.
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Statement of Reasons NUR 3533
Commissionsrs Aikens, Elliott & Potter

The Ninth Circuit Court of Appeals took yet another course
in establishing a standard for express advocacy when it ruled in
FEC v. Purgatch, 807 r.2d 857 (9th Cir. 1987) ("Furgatch") that
express advocacy did not require key phrases such as outlined by
the Court in Buckley, but rather should be determined through a
three-pronged test. That test required an express advocacy
communication to be (1) "unmistakable and unambiguous,
suggestive of only one plausible meaning”; (2) a clear plea for
action; and (3) "clear what action is advocated.” Furgatch at

864. While the Furgatch court indicated that context might play
at least an "ancillary" role in determining express advocacy,

the court also cautioned that "context cannot supply a meaning
that is incompatible with, or simply unrelated to, the clear
import of the words."” Id. at 863 - 864. This "context"
consideration played a key role in the Commission’s
determination in Advisory Opinion 1992-23 in which
advertisements using 2 candidate’s name, that were run in close
proximity to an election, and sometimes contained specific
reference to the date of the election, constituted express
advocacy.

None of the cases above provide a standacrd by which we
could find express advocacy in the present set of circumstances.
According to the submitted complaint here, the mailing consisted
of two pages taken from proposed statutory language assertedly
introduced in the Connecticut General Assembly by State
Representative Taborsak. These pages bore the typewritten
superscript reading: "PLEASE READ THIS AMENDMENT SUBMITTED BY
REP. TABORSAK REQUIRING THE TEACHING OF MASTURBATION TO SCHOOL
CHILDREN. THIS IS A COPY OF PERTININENT ([sic] PARTS OF THE
PROPOSED BILL. SEE SECTION (C) 3 ON THE REVERSE." Froa the
bill’s pagination it appears that part of the bill’s text is
omitted. Certain parts of the text are underlined, apparently
for emphasis. Another insert in the mailing lists the names and
telephone numbers of four state legislators, including
Ms. Taborsak’s name which is also denoted by an asterisk and
underscored. That insert has the following title: "The
legislators on this list voted for a state income tax." The
asterisk is apparently explained by the following typewritten
comment: "*TABORTAX VOTED FOR THE CT. STATE INCOME TAX".

That is all the mailing said. On its face the mailing in
this matter lacks any of the Buckley enumerated "express
advocacy terms" or "magic words," and thus is impossible to
label as containing express advocacy under that case’s standard.
Even in MCFL the communication at issue contained the
exhortation "VOTE PRO-LIFE."™ Unlike the communication in MCFL,
there is no comparison to an opposing candidate, and no
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Statement of Reasons WUR 3533 ~PAGE 3-
Commisnioners Aikens, Elliott & Potter

reference to any particular election date, or office.
Furthermore, there is no positive or preferential portrayal of
candidates’ who oppose Lynn Taborsak’s position, as was the case
in the NCFL communication. Regardless of any candidate
connecticon to a specific issue, the Court in Buckley made it
clear that, all else being equal, even when can ates are
intimately tied to public issues, issue advocacy must be
protected. See Buckley at 43. See also FEC v. Central Lon
Island Tax Reform Inno*iatol Committee, 616 F.2d 45, 52-

(1980) ("CLITRIM") (bulletin characterizing officeholders as
either being "for"” or "against" government spending did not
constitute "express advocacy" under the FECA). Finally, the
communication at hand fails to satisfy any of the three Furgatch
prongs for finding express advocacy, even if context is
considered. Most glaringly, there is no "clear plea for
action,” or indeed any mention of any action.

The facts in this matter are very different from those
encountered in AO 1992-23. Those communications occurred within
the month of the candidate’s primary election and involved the
non-legislative personal conduct of an incumbent congressman,
rather than addressing substantive issues. The conduct of the
incumbent was by its very nature specific to a clearly
identified candidate and also a hotly contested campaign issue.
Yet, in AO 1992-23 the timing was more central to the
Commission’s decision, as was the fact that some of the
advertisements referenced the actual primary election date by
the designation "Doomsday 5-26-92." As Commission-approved
Advisory Opinion 1992-23 pointed out, "the content and timing of
these advertisements lead us to determine that they expressly
advocate the election or defeat of a Federal candidate." No
such conclusion could be inevitably reached based on the content
and timing involved in the communication in MUR 3533.

Under controlling United States Supreme Court precedent, we
are prohibited from regulating speech that does not "expressly
advocate the election or defeat of a clearly identified
candidate." The Court indicated that this narrow standard was
required to protect robust free speech and constitutionally
protected issue advocacy from chilling government regulation.

We do not dispute that the communications at issue would be
considered by an average reader to be "critical" of State
Representative Taborsak’s alleged legislative initiatives and
votes, but that is not the legal standard which must be met
here. The speech here may have been intended to influence a
federal election (as our colleagues belleve), or may not have
been (the record contains little definitive information), but
that is not the relevant legal standard either, after Buckley.
We can only judge the communication at hand by the tests created
by the Courts in the cases noted above, and as we have
explained, the communication does not meet that standard for
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Commissioners Aikens, Elliott & Potter
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"expressly advocating the election or defeat" of a federal
candidate. This may not be the practical outcome that some
would like, but we believe it is the only one allowed us by the
law, as interpreted by the Courts.

. =
3oan E. AIEons

Commissioner

M n ot
Commissioner

T::i;z:;;;::r

Vice Chairman

May 11, 1992
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