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Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Dear Commissioners:

The Democratic Senatorial Campaign Committee files this
complaint in order to initiate an immediate investigation of
the spending practices of the Oregon Republican State
Committee ("the Republican Committee"). The public record
shows, and an investigation will confirm, that the Republican
Committee has disregarded the legal expenditure limitations of
the Federal Election Campaign Act of 1971, as amended ("FECA"™
or "the Act"), 2 U.S.C. §§ 431 et seg., and the Regulations of
the Federal Election Commission ("FEC"), 11 C.F.R. §§ 100.1 et
seq., in its ongoing effort to secure the defeat of one of the
Democratic primary Senate candidates, Congressman Les AuCoin.

Through both newspaper advertisements and broadcast
media, at considerable cost, the Republican Committee has
launched a wave of general public criticism designed to
influence voters to cast their ballots against Congressman
AuCoin. The Republican Committee does not intend, however, to
do as the law requires: account for the money so spent under
the appropriate FECA limitation, particularly 2 U.S.C.

§ 441a(d) (3), applicable to general election spending.

I. THE FACTS

The Senate race in Oregon involves a strong Democratic
party challenge to a 24-year incumbent Republican Senator, Bob
Packwoocd. The Democratic nomination is being sought by two
candidates, Congressman Les AuCoin and Harry Lonsdale. The
Republican Party -- both the national party and the state
party -- is concerned that the race presents an excellent
opportunity to turn a formerly Republican seat into a
Democratic one. This concern is not misplaced -- recent polls
in Oregon have indicated that Packwood would lose to either
Democratic candidate in the general election. Such concern
has in the past translated into extraordinary expenditures of
funds by the Republican party in support of the Republican
candidate in such races and in opposition to the Democratic
candidate.
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These expenditures have already begun in Oregon. The
Republican Committee has to date published newspaper articles
and run television spots attacking Congressman AuCoin. 1In
each of the advertisements, the Republican Committee
criticizes Congressman AuCoin for overdrafts on his account at
the House Bank. A copy of the text of the television ad is
attached as Exhibit A.

The ads have been widely disseminated around the State of
Oregon.

According to the Public Records Office of the FEC, to
date no Pre-Primary Report has been filed with the Federal
Election Commission by the Republican Committee that would
allow one to determine whether coordinated expenditures under
Section 441a(d) reflect the benefit derived from the
advertising campaign by the eventual Republican nominee. That
the expenditures are designed to benefit Senator Packwood has
been clearly expressed by the Craig Berkman, Chairman of the
Republican Committee. 1In a newspaper article, Mr. Berkman is
quoted saying "We'd rather run against Lonsdale than AuCoin."
Exhibit B. Further, the theme of the ads - overdrafts - ties
directly in to what is identified by the Packwood campaign as
"a top issue in his re-election campaign." Exhibit C.

As the discussion below will show, failure by the
Republican Committee to account under lawful limits for these
coordinated expenditures -- and to report them -- would
constitute clear violations of the FECA which, if left
uncorrected, would result in the Republican nominee receiving
funding far in excess of the legal allowance.

II. THE LAW

Section 441a(d) (3) of the Federal Election Campaign Act
operates as a limitation on the expenditures made by political
party committees in connection with the general election
campaigns of their nominees for the United States Senate.
Among the political party committees entitled to these special
spending privileges are the "state committees" of each
political party. In the State of Oregon, for purposes of this
Complaint and on all other relevant occasions, the "state
committee" of the Republican Party in the State of Oregon is
the Republican State Committee named as Respondent in this
action.
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The spending rights of political parties like the
Republican Committee are well defined under the law. The
Republican Committee may make direct or in-kind contributions
to candidates, in amounts not exceeding $5,000 per election.

2 U.S.C. § 441a(a)(2). It may make coordinated § 441a(d)
expenditures on its nominee's behalf. Also, the Republican
Committee could somewhat supplement the total dollars expended
in connection with the Senate general election campaign, by
making certain "exempt™ expenditures in support of the general
election nominee in accordance with the terms and conditions
of the volunteer campaign materials, slate card and other
relevant exemptions. See, e.g., 2 U.S.C. §§ 431(8) (B)(Vv), (x)
& (xii); 2 U.S.C. §§ 431(9) (B) (iv), (viii) and (ix).

These are the only choices available to the Republican
Committee in expending funds specifically to promote the
election of its nominee or the defeat of the Democratic
nominee for the United States Senate. It is significant that
regulations of the Federal Election Commission specifically
prohibit political parties from undertaking "independent"
expenditures in support of their candidates in the general
election. 11 C.F.R. §§ 110.7(a)(5) & (b)(4). See also A.O.
184-15 and A.O. 1980-119, 1 Fed. Election Camp. Fin. Guide
(CCH) 99 5766, 5561. This prohibition serves to impose
§ 441a(a) or § 44la(d) limitations on any spending which might
otherwise appear "independent" in nature but which cannot be
so treated because the spending entity is a state party.

III. DISCUSSION

The Republican Committee is apparently attempting to
steer clear of lawful limitations on any of its aggressive
anti-AuCoin spending. The Republican Committee appears to
assume a right to make independent expenditures, or at least
guasi-independent expenditures, in opposition to the AuCoin
candidacy. The advertisements financed by the Committee
specifically identify Congressman AuCoin and the texts of
these advertisements are organized entirely around derogatory
claims about his record. Those same advertisements make it
clear that their purpose is to influence voter perceptions
about Congressman AuCoin's Senate candidacy. Public
statements by Republican Committee officials about this anti-
AuCoin campaign confirm that it has this purpose. It is
equally obvious from the text of these advertisements that the
perception that their authors hope to generate among Oregon
voters would not be favorable to Congressman AucCoin.
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The Commission has already addressed and resolved this
issue in Advisory Opinions 1984-15 and 1985-14. 1 Fed.
Election Camp. Fin. Guide (CCH) 91 5819, 5766. Both these
opinions address the issue of spending by party committees in
opposition to the other party's candidate(s) before their own
nominee has been selected. 1In both cases, the FEC found that
certain types of spending for this purpose was attributable to
§ 441a(d) limits. The spending subject to these rulings and
held accountable to limits is identical in character to the
Republican Committee's spending to defeat Congressman AuCoin
in the general election.

1. Advisory Opinion 1984-85

Advisory Opinion 1984-15 involved advertisements proposed
by the Republican National Committee in connection with the
1984 Presidential elections. The advertisements would have
aired before and after the Democratic Party nominating
convention, but before the selection of the Republican nominee
(who was, of course, not in doubt). They would have featured
a prominent candidate for the Democratic nomination and would
have contained statements attacking the candidate's positions
on issues and his record.

The FEC first held that the ads could be considered
441a(d) coordinated expenditures, since "nothing in the Act,
its legislative history, Commission regulations or court
decisions indicates that coordinated party expenditures must
be restricted to the time period between nomination and the
general election." The test propounded by the FEC to
determine whether expenditures would, in fact, count toward
441a(d) limits was whether the expenditures were made "for-the
purpose of influencing the outcome of the general
aleaction - - « ™

As the FEC made clear in this ruling, expenditures made
with a genuine general election-influencing purpose count
against § 441a(d) limits regardless of whether a nominee has
been selected or even clearly identified. The FEC stated:
"(W]lhether a specific nominee has been chosen, or a candidate
assured of nomination, at the time the expenditure is made, is
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immaterial."!' The Commission therefore concluded that the ads
proposed by the Republicans required allocation to § 441a(d)
limits since

(tlhe clear import and purpose of these
proposed advertisements is to diminish support
for any Democratic Party . . . nominee and to
garner support for whoever may be the eventual
Republican Party nominee. These advertisements
relate primarily, if not solely, to [a single
federal office] and seek to influence a voter's
choice between the Republican Party . . .
candidate and any Democratic Party nominee in
such a way as to favor the choice of the
Republican candidate. The only election which
will pose such a choice is the . . . general
election. These advertisements effectively
advocate the defeat of a clearly identified
candidate in connection with that election and
thus have the purpose of influencing the
outcome of the general election.

(Citation omitted.) Because the expenditures were made to
benefit the eventual nominee in the general election, they
must be allocated to § 441la(d) limits.?

In holding that § 441a(d) limits applied, the FEC
distinguished so-called "generic" party building
advertisements. Such ads do not count toward limitations
attributable to any particular candidate, but these ads may
not identify "by visual or audio content . . . any specific
candidate or office." The facts of this Complaint simply do
not support any attempted argument by the Republican Committee
that The Ads are in any way "generic."

' The FEC has frequently noted also that a party committee need not

coordinate § 44la(d) expenditures with its own nominee for the Senate and
thus can make such expenditures before its nominee is selected. See, e.q.,
A.O. 1975-120, 1 Fed. Election Camp. Fin. Guide (CCH) %1 5186.

2§eg also 11 C.F.R. § 106.1(a) (Expenditures on behalf of candidates
must be attributed "in proportion to, and shall be reported to reflect, the
benefit reasonably expected toc be derived.")

[04005-0001/DA921350.001]
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The similarity of the facts of this complaint to those
underlying the main holding of the Advisory Opinion is
striking. The ads involve an attack on the record of a
clearly identified® candidate of the opposition party for a
single office, the United States Senate. Although made before
a nominee has been selected by either party, the clear purpose
of the ads is to influence the general election, since voters
will not have an opportunity to decide between the Democratic
and Republican nominees until the general election.

- I dvisor ni 1985-14

A ruling by the FEC subsequent to Advisory Opinion 1984-
15, Advisory Opinion 1985-14, confirms the teaching of the
former. There, the Democrats proposed certain media ads and
direct mailings critical of the Republican Party and, in some
cases, particular Members of Congress. The Commission
concluded generally that ads which did not identify a
particular Congressman, office or election, would qualify as
generic party building expenditures, not subject to any
limitation.*

Where, however, the proposed direct mailing involved
reference to a particular Member of Congress by name, and
distribution within "all or part" of that Member's
Congressional District, the FEC concluded that the

expenditures for producing and disseminating
the mailer either with or without the "Vote
Democratic" statement will be subject to the
Act's limitations and attributable pursuant to
¥l C.F-R. 106.1.

The ruling is unequivocal: advertisements such as that
directed by Respondent against Congressman AuCoin are

r'clearly identified™ is defined by FEC regulations as unambiguous
reference," such as where the name of a candidate appear's. 11 C.F.R.
§ 100.17.

“The one exception was the proposed advertisement which referred to
“Your Republican Congressman” and included the tag line “"Vote Democratic".
In this case, the FEC vote was split 3-3 and the Opinion did not reach the
issue.
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allocable to limits where it identifies by name the candidate
under attack, critiques his or her performance in office or
position on issues, and is distributed to the voting
constituency.

It is important to note that there is no requirement in
either Advisory Opinion 1985-15 or Advisory Opinion 1985-14
that the advertisement, to be attributable, must contain
"express advocacy." "Express advocacy" is a term of art under
the FECA, 11 C.F.R. § 109.1(b)(2). 1In Advisory Opinion
1984-15, the FEC recognized that an advertisement was
attributable where it "effectively" advocated the defeat of a
candidate. In Advisory Opinion 1985-14, the FEC, interpreting
Advisory Opinion 1984-15, stated the requirement that an
allocable communication include "an electioneering message."
The Opinion, in turn, defined "electioneering message™ as one
"designed to urge the public to elect a certain candidate or
party,™ citi ited ates v. E uto W s 352 U.8.
567, 587 (1957). On the facts of that particular case, the
FEC identified a clear "electioneering message" in direct
mailings which clearly identified a Member of Congress and
which were distributed within the Member's district with the
stated purpose of influencing his or her reelection prospects.

The Republican Committee ads which form the basis of this
complaint clearly fall within this category of expenditures --
and must be attributed to limitations under the FECA. The ads
identify and criticize Congressman AuCoin unambiguously and
have been broadcast to voters throughout Oregon. Since the
Senate race involves a state-wide election, this distribution
is directed toward the same electorate that will be asked to
choose between the Republican and Democratic nominees in the
United States Senate general election. Further, the ads were
aired and distributed by the Republican Committee with the
clear purpose to influence the general election, by attacking
Congressman AuCoin -- a candidate whom the party will not
directly oppose until the general election.

IV. CONCLUSION

This Complaint does not present complex legal issues. It
presents a single issue of compliance by the Republican
Committee with § 441a(d) limits on its general election
spending. The FEC has ruled on precisely this issue. It has
done so in the clearest terms. This precedent is binding on
the Republican Committee which cannot conceivably, on
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indisputable facts, avoid the application of general election
spending limits to its anti-AuCoin spending.

Under these circumstances, the FEC must not delay in
holding the Respondent to these limits. This case should be
prosecuted on an expedited basis to assure that these limits
are observed from now through Election Day. The amount spent
by the Republican Committee to date on these anti-AuCoin
advertisements must be determined to the dollar and then
deducted from the limit still available to the Republican
Party under § 441a(d) to influence the Oregon Senate race.

Moreover, because the law is clear, service by the FEC of
this complaint on the Respondent should operate as notice that
its spending is accountable under § 441a(d). From that day
forward, any spending by the Republican Committee in defiance
of those limits must be viewed as a knowing and willful
violation of the FECA requiring FEC referral to the Justice
Department or, at the least, an agency finding of aggravated
willful misconduct together with the imposition of
appropriately severe remedial action as provided in such cases
under the statute. 2 U.S.C. § 437g(d)(1).

On the basis of the foregoing, the Democratic Senatorial
Campaign Committee requests that the FEC:

1. Conduct on an expedited basis an investigation
of the facts and determine the exact dollar
amounts of the anti-AuCoin spending by the
Republican Committee;

Enter into a prompt conciliation with
Respondents to remedy the violations alleged in
this Complaint, and most importantly, to assure
that the expenditures made to date are
accounted for under § 44l1la(d) limits and that
the Respondent is notified that its remaining

§ 441a(d) limit is no more than the difference
between these expenditures and the published

§ 441a(d) limits; and
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3. Impose any and all penalties grounded in
violations alleged in this Complaint.

Respectfully submitted,

-

“<Rebext’F. Bauer : -\:
Judith L. Corley

Counsel to Democratic Senatorial
Campaign Committee

Subscribed and sworn before me on this lftbday of May,

1992.

Qi PUIA
Notary Public
My Commission Expires: (v/3/ /5%

S¥Na POWELL

Newp P, Wobingon, D.C.

[04003-0001/DA921350.001]




CONGRESSMAN LES AUCOIN IS IN HOT WATER. . ... BECAUSE OF
HOT CHECKS. AUCOIN DOUNCED EICHTY THREE CHECKS POR OVER
SIXTY ONE THOUSAND DOLLARS. \

THATS BAD ENOUGH. . . BUT CONGRESSMAN AUCOIN HAS HANDLED
IT EVEN WORSE. LAST FALL, WHEN THE CONGRESSIONAL CHECK
BOUNCING SCANDAL WA3 DISCOVERED, AUCOIN TOLD THE
OREGONIAN THAT HE HAD BOUNCED ONLY SEVEN CHECKS ... FOR
FOUR HUNDRED NINETY ONE DOLLARS.

AUCOIN TRIED TO DOVINISH LIS ROLE IN THE SCANDAL BY SAYING
“THERS'S A DIFFERENCE BETWEEN TIiOSE WHO DELIBERATELY
ABUSE THE SYSTEM AND PEOPLE WHO MAKE NORMAL
HOUSEKEEPING ERRORS." '

T TURNS QUT THAT AUCOIN ABUSED THE SYSTEM AND TRIED TO
HIDE THE TRUTH. A FEW WEEKS AGOWBLEARNEDMTSN@
NINETGEN RIGHTY NINE HE BOUNCED EIGHTY THREE CI[ECKS FOR
STXTY ONE THOUSAND DOLLARS. ... NOTSEYEN C.’HECKS FOR FOQUR
HUNDRED NINETY ONE.

NOW, AUCOLN, WHO'S BEEN IN CONGRESS FOR EIGHTEEN YEARS,
REFUSES TO RELEASE RECORDS OF HIS CHECKS PRIOR TO NINETEEN
FIGHTY NINLC.

COME ON LES, TELL US THE WHOLE TRUTH.

Qudnrmd and paid for by Ue Cregoa Ripublicun Party, Jim Whhfleld, execudve
irector

EXHIBIT A
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GOP ploy opposes AuCoin, aids
Lonsdale for Senate no matlon

By JEFF MAPES
o: “he Cregonian pialf

The World Wrestling Pederation
ns langer his & corner om tag-team

matehes,

The Oregon Pa.rty
jumping with feet Into
heated Q=mate Democratic prllnlu
race betwesn Pop. Les AuCoin and
Ha-ry Lonidale — with the inten-

don of seeing AuCoin defested.
Lum‘hﬂ&. Am‘.‘dn mh t the

; !rt:.h Lamdale by
commercial that
l’.onldalc foz
the 2ader of the farmer
£oh commune.

Ors-

Cregon
e s, Sy
spend about $42,000 on a muvz

advertising amacking
Cain for 'ﬂwm at the
House hank

“We'd ratker run ag:inst leow-

sda.e:hnAuComh
“sﬁ

who insisted that

erating Independeatly of Sen.
Pud:wcd. R-Ore. Berman hac ak-
ready run newspaper ads chiding
AuCoin for the averdrafls.

AuCoin's campaiga manager,
Mary Beth Cahill, md she had nev-
er been in a campaign that faced
such an attack fom outside the im-
mediate conrest.

“For the Republican Party to ple
on ... that's g lo: to withetand " eaid
Ca!u’!l. charging ‘hat the GOP was

“u7ers‘epping the bcunds” in trying
12 pick the Dem';crat it wants torun
agalnst Packwood

The Republican advertising,
which will gtart Wedneaday, comes
25 AuCain launched 2 new adverts-
ing attack on Lonsdale in a race that
has already been macked by heavy
negatnve campalgning.

By using the Rajneeshees, AuCotn
s curning to a line of attack that
~as successfully used by Sen. Mark
0. Hatfield. ROre, In his 1990 victo-
ry over Lonsdale.

The commercial criticizes Lon
sd.a.e for saying i a Nov. 21, 1965,

— aftar the group’s ieader, Bhag-
w- n Shree Rajneesh, was depcrted
- that the “narascmer? and abuse
hezped cn this gentle man is some-

-ANAIYZING THE ADS

o Lo i .

“Remember

wonder.”
THE STRATERY:

in tha 1930 Sena‘e race.

muunmmmmnsmmw sommumcch
that tagan running statewide Sunday:

VWHAT IF SAYS:

-mmwhnwhmnkwa
“Hapoy? Gede? What is Harry Lonsdale thirkdng about? It makes you

AuCoir clearty hapes the Rajneeshess’
reputation In Oregon will rub off on Harry Lonscale. -
Sen. Mark 0. Hatfid used the sams kind of stach tc help Rim defeat Lonsdale

AuCoin's ad was wrong in saying tre cult itself was
found guilty of atempted murder. Three of the
coup's top leaders were found gu ity of myrger corspiracy. Lensdale’s
defense of Bhagwan Shres Pajnessh was In a Nov. 21, 1985, hewspaper ad
writtan after many of tha misdeeds by the group's leaders Nad become pubiic.
Lonsdale’s description of it being the “ragplest town” was in an Aug. 23,
1984, lettgr written Lofcre the criminal aliegations were mace.

regatve

thing that all of us, as freedom-lov-
ing Amaricane, can e ashamed of

The Auloir ad also refers to a
1884 letter Lonsdale wrote the swute
attorney ;me—n asking him :o take
4 more “geate spproach”
prode of tie Rajneesh oommune

Lonsdale held his own press cor-
ference Monday to call it a “televi-
slon smear a*tempt” and asked rhe-
torically: “Fow iow car you go™

Lonsdale argued that he wrote the
ad “in defense of religious freedom™
and was oot condonung crimes com-
mitied by the group's leaders.

But AuCoin sa'd ln a later press
con’erence that Lonsdale showed a
lack of judgment (n de!endinl a culr
that was stockpliing =S at its
commune and was also implicated
in murder threats and potscning.

“This was a dangerous cult,” sai¢
AcCoin, calling Lonsdale’s actions

EXHIBIT B

The Orogarar
“part of the pattera of a lack of
jucgment.”

Berkman said the Republican Par-
ty wap paying for the vadio sdvertis-
ing out of its federal account, which
accepts only contributions that meet
federal contritutdon limits. Howev-
er, Eerkman sa'd he didn't think the
adveriising would have t coun:
against the federal expenditure imit
that allows the Oregon Republican
Party to spend nc more than
$120,000 helping ity candida‘e in the
federal race.

Hewever, ar advisory opicion
f-om he Federal Eicstons Comumis-
sion suggests such expenditures do
have to be counted againet the Hmit

Berkman caid he wasn't toc con.
cerned about that because he said
Packwood wouid have plenty of

Jney ¢ run a campaign against &l
ther of the Democrals
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PN-OR--Packwood-Aucoin, 0331
Packwood Threatens to Tar AucCoin

PENDLETON, Ore. (AP) U.S8. Sen. Bob Packwood says he will make
the House check=bouncing scandal a top issue in his re-elecction
campalign if O,S. Rep. Les AuCoin is his Democratic challenger in
November,

Packwood, a Republican firgt elccted tO the Sehate 24 years ago,
said the overdrafts at the internal House bank have evoked ‘'‘more
passion than Vietnam,'®' even though it invelved very little publie
noney.

Cn a swing through Eastern Oregon this week, Fackwood
acknowledged recent polls indicating he would lege to either Aucoin
cr Bend businessxzan Harry Lonsdale.

But Packwoed said ha's trailed in two of three cther re-election
bids at this point in the campaign. He blamed his position in che
pells to the nation'e anti-incumbency mood.

‘\That was simmering,'' Packwood said of the publicfa moed,
‘\'hut the check bouncing made it boll. Pecple can absolutely
understand the issue and regard it as an cobscene park.'!'

Tackweod eriticized AuCoin for admitting last year that he
bounced enly saven checks, then later acknowvledging that the nurber
was actually 81,

i‘-rt'c a legitimate issue because ha lied about it,’'* Packwood
caid.

An aide to AucCein countered that Packwood is exploliting an
henest miztake that AuCein admitted publicly.

‘'Bob Packwood wants to drag this race into the gutter,'' said
Rick Cureghian, an AuCoin campalign spokesasan in Portlanda. ;

‘\Bok Packwood knows the only way he can win re-election is if
he can divert people's interest from very substantive issues like
the economy,'' Gureghian said. ‘‘He has te run a vicious negative
canpaign to win. He will lie, distart the fascts, do anything to ke
ro-elected. He's one of the most cynical politicians in
existence,'"'

Packwood said the public's trust in Congress will not be
restored until it passes a constitutional amendment requiring a
balanced federal budgct.

But he said there is a geed chance that will occur this summer,
sspecially in light of the check bouncing scandal.

The senator also said that if he facas Lonsdalzs instead of
AuCoin after the stats primary next month, he will make the loss of
sariority in the Senate one 2f his =op ¢ampaign issues.

EXHIBIT C




FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

May 20, 1992

Judith L. Corley

Perkins Coie

607 14th St., NW
Washington, D.C. 20005-2011

RE: MUR 3524

Dear Ms. Corley:

This letter acknowledges receipt on May 18, 1992, of your
complaint on behalf of the Democratic Senatorial Campaign
Committee alleging possible violations of the Federal Election
Campaign Act of 1971, as amended ("the Act"), by the Oregon
Republican Party and Bert Farrish, as treasurer, and the
Re-elect Packwood Committee and Geoffrey D. Brown, as treasurer.
The respondents will be notified of this complaint within five
days.

You will be notified as soon as the Federal Election
Commission takes final action on your complaint. Should you
receive any additional information in this matter, please
forward it to the Office of the General Counsel. Such
information must be sworn to in the same manner as the original
complaint. We have numbered this matter MUR 3524. Please refer
to this number in all future correspondence. For your
information, we have attached a brief description of the
Commission’s procedures for handling complaints.

Sincerely,

\5 (( '
| /?)«1‘(/ QAECAM Z‘Clg
Jonathan A. Bernstein

Assistant General Counsel

Enclosure
Procedures




FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

May 20, 1992

Oregon Republican Party
Bert Farrish, Treasurer
9900 SW Greenburg Road

Suite 280

Portland, OR 97223

MUR 3524

Dear Mr. Farrish:

The Federal Election Commission received a complaint which
indicates that the Oregon Republican Party ("Committee") and
you, as treasurer, may have violated the Federal Election
Campaign Act of 1971, as amended ("the Act"). A copy of the
complaint is enclosed. We have numbered this matter MUR 3524.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against the Committee and
you, as treasurer, in this matter. Please submit any factual or
legal materials which you believe are relevant to the
Commission’s analysis of this matter. Where appropriate,
statements should be submitted under oath. Your response, which
should be addressed to the General Counsel’s Office, must be
submitted within 15 days of receipt of this letter. If no
response is received within 15 days, the Commission may take
further action based on the available information.

This matter will remain confidential in accordance with
2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.




If you have any questions, please contact Tony Buckley, the
attorney assigned to this matter, at (202) 219-3400. For your
information, we have enclosed a brief description of the
Commission’s procedures for handling complaints.

sincerelyﬁ

/%"7/&%14 : qlf/ C@{,ﬁ

~Jonathan A. Bernstein
Assistant General Counsel
Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement




FEDERAL ELECTION COMMISSION

WASHINCTON, D C 20463

May 20, 1992

Re-elect Packwood Committee
Geoffrey D. Brown, Treasurer
5301 wWisconsin Avenue, NW
Suite 300

Washington, DC 20015

MUR 3524

Dear Mr. Brown:

The Federal Election Commission received a complaint which
indicates that the Re-elect Packwood Committee ("Committee") and
you, as treasurer, may have violated the Federal Election
Campaign Act of 1971, as amended ("the Act"). A copy of the
complaint is enclosed. We have numbered this matter MUR 3524.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against the Committee and
you, as treasurer, in this matter. Please submit any factual or
legal materials which you believe are relevant to the
Commission’s analysis of this matter. Where appropriate,
statements should be submitted under oath. Your response, which
should be addressed to the General Counsel’s Office, must be
submitted within 15 days of receipt of this letter. If no
response is received within 15 days, the Commission may take
further action based on the available information.

This matter will remain confidential in accordance with
2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.




If you have any questions, please contact Tony Buckley, the
attorney assigned to this matter, at (202) 219-3400. For your
information, we have enclosed a brief description of the
Commission’s procedures for handling complaints.

Syllar Bl

Jonathan A. Bernstein
Assistant General Counsel
Enclosures
1., Complaint
2. Procedures
3. Designation of Counsel Statement
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Arnold & Porter

Three Lafayette Center
1155 - 21st Street, NW, Ninth Floor

Washington, D.C. 20036

TPLEPROME : (202) 872-6904
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Geoffrey D. Browm, Treasurer

Re-Elect Packwood Committee

5301 Wisconsin Avenue, NW

Suite 300

Washington, DC 20015
(202) 244-6500
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June 4, 1992 203) 227-5080

NO. (202 9-3923

Mr. Tony Buckley

Office of General Counsel
Federal Election Commission
Washington, DC 20463

'_,IJJU

/13 Tv¥3034

RE: MUR 3524

J

03AI323Y

Dear Mr. Buckley:

Thank you for the courtesies which you extended to me dufing
our telephone conversation on June 3, 1992. We would like tog
confirm that your letter dated May 20, 1992, was received by the
Oregon Republican Central Committee on May 28, 1992. Therefore,
the deadline for responding is June 12, 1992.

1ASKI
NOISSHHR0D Kt

This firm did not receive your letter until June 3, 1992.
Additional time will be needed in order to determine all relevant
facts, and undertake legal research. Therefore, we requested
that you provide us with an extension of time of 20 days, or
until July 2, 1992. We would like to confirm that you have
agreed to provide that extension of time.

You indicated in our conversation that it would be necessary
for you to receive a Statement of Designation of Counsel. We
have enclosed that document which has been signed by the
Treasurer of the Oregon Republican Central Committee, Mr. Bert
Farrish. We have provided a hard copy of this letter, together
with the original Statement of Designation of Counsel. to you via
regular mail.

We will begin work on this matter immediately. Again, we
appreciate your courtesy and cooperation.

Sincerely,

Hark W. Eves

MWE : dmm

Enclosure

cc: Oregon Republican Central Committee
Regular mail
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FEDERAL ELECTION COMMISSION

WASHINGTON DC 20363

June 10, 1992

Mark W. Eves, Esq.

Eves & Wade

Suite 200

3236 S.W. Kelly Avenue
Portland, Oregon 97201-4679%

RE: MUR 3524
Oregon Republican Party and
Bert Farrish, as treasurer

Dear Mr. Eves:

This is in response to your letter dated June 4, 1992, which
we received on June 8, 1992, requesting an extension of 20 days
to respond to the complaint filed against your clients, the Oregon
Republican Party and Bert Farrish, as treasurer. After
considering the circumstances presented in your letter, the Office
of the General Counsel has granted the requested extension.
Accordingly, your response is due by the close of business on July
2; 1991.

If you have any guestions, please contact me at (202)
219-3690.

Sincerely,

ot

Tony/Buckley
Attarney
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Re-Elect Packwood Committee M2
5301 Wisconsin Avenue, NW

Washington, DC 20015 Jm 9 212P0"%

Geoffrey D. Brown

Treasurer

June 9, 1992

Jonathan A. Bernstein
Assistant General Counsel
Federal Election Commission
999 E Street, NW
Washington, DC 20463

Re: MUR 3524

Dear Mr. Bernstein:

08¢ Hd 6-NY 26

On behalf of the Re-Elect Packwood Committee ("Packwood Cosmittee"), I
write in response to your letter dated May 20, 1992 concerning the above-
?eferenced complaint filed by the Democratic Senatorial Campaign Committee

"DSCC").

In its complaint, the DSCC claims that the Oregon Republican State
Committee (“State Committee*) has "disregarded" the expenditure limitations
imposed by the Federal Election Campaign Act (“FECA*), 2 U.S.C. 431 et seg.,
and Commission regulations promulgated to implement the FECA, 11 C.F.R. Part
100, by spending approximately $42,000 on advertisements concerning Rep. Les
AuCoin, a candidate for the Democratic nomination for U.S. Senate. In
particular, the DSCC asserts that the AuCoin advertisements are coordinated
party expenditures that the State Committee must report under 2 U.S.C. 44la(d)
and implies that the Committee does not intend to so report them.

Although the Packwood Committee is aware of the State Committee's
advertisements concerning Rep. AuCoin, the Committee played no role in
planning, producing or airing the advertisements. We note, however, that even
if the Commission concludes that the State Committee's advertisements are
coordinated party expenditures in support of Sen. Packwood, the Packwood
Committee has po obligation whatsoever to report or otherwise acknowledge the
expenditure. 2 U.S.C. 441a(d); 11 C.F.R. 104.3; Advisory Opinion 1985-14
[5819], at 11,186 n.3 (“[t]he candidate on whose behalf such expenditures are
made, however, does not report these expenditures as contributions").

We trust that this response disposes of this matter insofar as the

Packwood Committee is concerned. If you have any further questions, please do
not hesitate to contact me.

#{ Brdwn, Treasurer
ackwood Committee

A copy of cur "eport s on the fie win the Federal Eection Commssion. Washington, D C
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S03) 227-5080

June 30, 1992

VIA FEDERAL EXPRESS

Mr. Jonathan A. Bernstein
Assistant General Counsel
Federal Election Commission
Washington, DC 20463

RE: MUR 3524
Dear Mr. Bernstein:

This firm represents the Oregon Republican Party, and its
Treasurer Mr. Bert Farrish. This letter is provided in response
to the issues raised in your letter dated May 20, 1992. We
would like to confirm that an extension of time for response was
granted to our clients through July 2, 1992.

FACTS:

The Oregon Republican Party has been concerned for many
years about the conduct in office of Representative Les AuCoin.
Over the years, a number of Chairpersons of the Oregon Republican
Party have publicly criticized the statements and performance of
Representative AuCoin. The Oregon Republican Party, as well as
the Republican National Committee, also are very concerned about
the conduct of many of the members of Congress in connection with
the House Bank.

In the Fall of 1991, it was made public that Representative
AuCoin had written NSF checks on his account at the House Bank.
When that information was made public, Representative AuCoin
stated to the people of Oregon on numerous occasions that he had
written only seven NSF checks totalling $491.00. In the Spring
of 1992, it was made public that Representative AuCoin had
written 83 NSF checks at the House Bank, totalling approximately
$61,000.00. Therefore, he lied to the people of Oregon.

As a part of a national Republican strategy, the Oregon
Republican Party was committed to taking a public stand against
abuses at the House Bank. When it became public information that
Representative AuCoin had lied on repeated occasions regarding
the quantity and amount of his NSF checks at the House Bank, the
Oregon Republican Party felt that this information should be
thoroughly discussed and aired in public. Unfortunately, the
Oregon press paid little attention to the lies of Representative
AuCoin. Therefore, the Oregon Republican Party felt obliged to




Mr. Jonathan A. Bernstein
Assistant General Counsel
June 30, 1992

Page 2

disclose the matter in print and in radio media. Newspaper and
radio advertisements were purchased. The amounts expended from
January through May of 1992 were less than $60,000.00. A script
of the radio advertisement and a copy of the newspaper advertise-
ments are enclosed. Neither advertisement advocates, expressly
or otherwise, the election or defeat of any candidate.

The radio and newspaper advertisements were designed and
purchased solely by the Oregon Republican Party with its own
funds. There is a strong likelihood that the advertisements
would have been purchased even if it was not an election year.
The advertisements were not designed or aired in cooperation,
consultation, or concert with, or at the suggestion of, any
candidate or his or her authorized political committees, or their
agents. No part of the materials used in the advertisements were
prepared by any candidate or his or her campaign committees or
their authorized agents. The advertisements were not made as a
part of, or in connection with, the general election campaign of
any candidate. See the attached Affidavit of Craig Berkman, the
Chairman of the Oregon Republican Party.

LAW AND ARGUMENT:

There are two statutory provisions which restrict the
dollar amount of certain contributions or expenditures by State
political parties in connection with Federal races. If those
statutory provisions do not apply, State political parties are
not restricted in the use of their funds. We will demonstrate
below that those two statutory provisions don't apply to the
facts at hand.

A broad statutory exemption applies to spending by State
parties which is neither a contribution nor an expenditure as
defined by law. Such spending is typically classified as an
"operating expense." The spending undertaken in this matter
falls within that classification.

2 USC 441a(a)(2) provides that a multicandidate political

committee shall not ", . . make contributions. . . to any
candidate and his authorized political committees with respect to

any election for Federal office which, in the aggregate, exceed
$5,000.00. . . " (emphasis added). The same $5,000.00 restric-
tion applies to contributions to ". . . any other political
committee. . ."™ 11 CFR 110.2 treats primary elections as being
separate from general elections. The Oregon Republican Party is
a multicandidate political committee.




Mr. Jonathan A. Bernstein
Assistant General Counsel
June 30, 1992

Page 3

It is uncontroverted that the Oregon Republican Party did
not make a direct contribution to any candidate. It merely spent
funds for radio and television advertisements. However, 2 USC
441a(a) (7) (B) (i) provides that a contribution to a candidate
includes ". . . expenditures made by any person in cooperation,
consultation, or concert, with, or at the suggestion of, a
candidate, his authorized political committees, or their
agents. . ." (emphasis added). The word "expenditures" above is
defined in 2 USC 441a(a)7(B)(ii) as ". . . the dissemination,
distribution, or republication, in whole or in part, of any
broadcast. . . or other form of campaign materials prepared by

agents. . ." (emphasis added).

In order for a "“contribution®™ to have been made, the above
provisions require that the materials published be provided by a
candidate or his representative, and that the expenditure be made
by the State party in some form of cooperation with the can-
didate. Neither of these requirements have been satisfied.
Therefore, the Oregon Republican Party has made no "contribution"
to any candidate, and has not violated 2 USC 441a(a) (2).

2 USC 441a(a) (d) contains "expenditure™ limitations which
specifically apply to State political parties during general
elections. 2 USC 441a(d) (3) provides that a State party
. « « EBY not make any expendlture 1n_ggnn_g§;gn__1;n__n§

ectio ce in a
State who is affiliated with such party which exceeds . . . the
greater of . . . 2 cents multiplied by the voting age population
of the State . . . or $20,000.00" (emphasis added). 11 CFR
110.7(b) (3) provides that the above limitation is added to the
$5,000.00 limitation in 2 USC 441a(a) (2) which is set forth
above. 2 USC 44l1a(c) provides that the above dollar amounts will
be adjusted annually based on cost of living increases. The base
year for cost of living adjustments is 1976.

The voting age population of the State of Oregon in 1991 was
2,171,034. That amount multiplied by 2 cents per person equals
$43,420.68. The current Oregon limitation adjusted for cost of
living increases is approximately $120,000.00. After adjusting
for cost of living increases, as well as adding the $5,000.00
permitted under 2 USC 44la(a)2, it is apparent that no violation
of 2 USC 441a(d) has taken place.

Even though the above expenditure limitation has not been
exceeded, it must be pointed out that the statute does not apply
to the spending undertaken in any event. In order for the
limitations set forth in 2 USC 441a(d) to take effect, an
expenditure by a State party must be made ". . . in connection
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with the general election campaign of a candidate for Federal
office." In this case, the advertisements were published and
aired over a period of time prior to the primary election in
Oregon. The general election campaign of the Republican
candidate had not begun. It could not have begun because neither
the Republican candidate, nor anyone else, knew or could hqve
predi~tad which Democrat candidate would prevail in the primary.
No obrious Democrat winner was identified in the polls or
elsewnere. 1In fact, the winning Democrat, Representative AuCoin,
ultirately won in a recount by less than 350 total votes for the
entire State of Oregon.

It has been contended by the Democratic Senatorial Campaign
Committee that the Advisory Opinion of the Federal Election
Commission located at 1 Fed. Election Camp Fin. Guide (CCH),
paragraph 5766, is controlling in this situation. We disagree.
The circumstances here are entirely different than those set
forth in the above Advisory Opinion. At the time of that 1984
Advisory Opinion, the presidential nominees of the Republican and
Democrat parties were clear and obvious. The proposed advertise-
ments in that case, therefore, of necessity were intended to
effect the general election. The primary elections in the
various states had been completed, but the nominating conventions
had not taken place. The portion of the proposed advertisements
described in that Advisory Opinion which requested the American
public to "vote Republican" could only have applied to the
general election. By contrast, the advertisements purchased by
the Oregon Republican Party were not intended to effect the
general election and did not propose that the voters vote for or
against anyone. If the voters were influenced, the influence
would have been at the primary election.

The provisions in 2 USC 441a(a)(2), differ from those in 2
USC 441a(d), in that the former refers to "contributions," and
the latter refers to "expenditures." The definition of "expendi-
ture"™ in 2 USC 441a(a)(7)(B) (i) should be instructive in this
context. As indicated above, that definition requires that the
published materials be provided by the candidate or his represen-
tative, and that the expenditure be made in some form of
cooperation with the candidate. Neither of those requirements
have been met in this case. The Oregon Republican Party
recognizes that the above definition of expenditure does not
specifically apply to the statutory provisions in 2 USC 441a(d),
but it follows that the Congress intended that the same word have
the same meaning within the same general statutory context.
Therefore, no "expenditures" as defined in 2 USC 441a(d) were
made by the Oregon Republican Party.
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The Democratic Senatorial Campaign Committee contends that
the spending undertaken was an "independent expenditure” as
defined in 11 CFR 100.16. Such an "independent expenditure"”
exists if it finances a communication ". . . expressly advocating
the election or defeat of a clearly identified candidate. . ."

It also contends that such "independent expenditure" violates 11
CFR 110.7(6) (4) because it was made in connection with a general
election. Both contentions fail under scrutiny. First, no
express advocacy of the election or defeat of anyone has taken
place. The advertisements were informational and no one was
requested to vote for or against anyone. The advertisements were
part of an overall Republican program relating to abuses of the
House Bank. Second, as indicated above, the spending was not in
connection with a general election.

It is the position of the Oregon Republican Party that the
contribution and expenditure limitations which are set forth in
the above statutes impose unconstitutional restraints upon free
speech and expression under the First Amendment of the Constitu-
tion of the United States. In Buckley, et al. v. Valeo, et al,,
424 US 1(1975) the Supreme Court again recognlzed the importance

of the protection of free speech and expression in connection
with political campaigns and the support of political campaigns.
In that case, the Court distinguished expenditures from contribu-
tions. 1In the case of expenditures, the Court found that the
Government must identify an overwhelming and compelling justifi-
cation in order to impose restrictions. Spending, such as that
which was made in this case, was recognized in Buckley as
constituting an exercise of free speech or expression. The Court
stated in Buckley: ". . . being free to engage in unlimited
political expression subject to a ceiling on expenditures is like
being free to drive an automobile as far and as often as one
desires on a single tank of gasoline."”

There is substantial additional judicial authority for
applying the reasoning in the above Buckley decision to spending
by political committees and political parties. In FEC v. Nat.
Rep. Sen. Comm. 761 F.Supp 813 (D. D.C. 1991), the District Court
adopted a new approach and suggested that political parties and
committees are not entitled to the same protection as their
members. That decision appears to stand alone, and appears to be
inconsistent with positions consistently taken by the Supreme
Court of the United States.
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CONCLUSION:

It is apparent that the spending made by the Oregon :
Republican Party fell within the classification of "operating
expense," and was free from statutory restriction and liyitagion.
We urge that the Federal Election Commission take no action in
this matter. We would be pleased to discuss this matter with you
and to provide any additional supporting information upon

request.

Sincerely,

s A ad 'y,
ij {)/ " . L e
Mark W. Eves

MWE: dmm

Enclosures

cc: Oregon Republican
Regular mail




STATE OF OREGON )
COUNTY OF MULTNOMAH )

The undersigned, Craig Berkman, being of lawful age hereby
swears and says:

(1) My name is Craig Berkman and I am of lawful age and the
elected Chairman of the Oregon Republican Party.

(2) I have direct knowledge regarding the radio and
newspaper advertisements which were purchased by the Oregon
Republican Party in 1992 concerning the activities of Repre-
sentative Les AuCoin in connection with his conduct concerning
the House Bank.

(3) The radio and newspaper advertisements were designed
and purchased solely by the Oregon Republican Party. Less than
$60,000 was expended. The purposes for purchasing the advertise-
ments were to make public the improper conduct of Representative
Les AuCoin regarding the House Bank and his lack of truthfulness,
and to make it clear that the Oregon Republican Party demands
honesty from its elected leaders. No portion of the materials
used in the advertisements was prepared by any candidate or by
his or her campaign committee or authorized agents. The adver-
tisements were nct made as a part of, or in connection with, the
general election campaign of any candidate. It was the idea of
the Oregon Republican Party to purchase the advertisements.

That idea was developed and brought to completion independent of
any candidate. No candidate suggested that the advertisements be
purchased, and the advertisements were not a part of any
cooperative effort between the Oregon Republican Party and any
candidate.

(4) The Oregon Republican Party has very strong feelings
about the false statements made by Representative Les AuCoin in
connection with his NSF checks at the House Bank. There is a
great likelihood that the advertisements would have been
purchased even if a primary election was not pending.

+1 e
Signed and sworn thisiY day of _Juw ¢

— ]

B —
' Eip " i
j e

ke
Craig—§2rkman

STATE OF OREGON )
) ss.
CCUNTY OF MULTNOMAH ) ﬁ\
on this 29" aay of . , 1992, personally
appeared before me the above named Craig Berkman, and acknowl-
edged the foregoing instrumént to be his voluntary act and deed.

ebona b YU dep
Notary Public for Ofegz
My commission expires:(//3[7




Hey, Congressman AuCoin!
Here’s how ordinary Oregonians do it.

iy 15 the amownt of the check you
are writing. Pleuse mose that ihe umeness s

thes kine camnnt rucved the wmmant on
the bar ahave. [f & does, your check bownce.

|

1440
a3

wonaa\ W

WOISSIHHOS R I

4

the amannt om this Ume [ff1
does not get credieed 10 your
arroun bevome omeemad
(S pwpsde visi chrir
ok s castomer service

£ wa 1ENIZ

represeniut ve, pownd thelr
Jist on dhe craenter, ond

W\
1350

. wrceed th s ume sl e
*hy you will be wek wivh
This in whe s you seowld enver “othes ' hwrges. Like the 34 30 same banks " 4
ivallers for heumeed ehecks U lthough the bund provides thit Bae for your
wee, thoy ocvmally get mpret [f you mae of b afhrm A tumey vkt de comstider vad

wanther el Fheck
afen Mo bonbs call & "Litnx * and ireat 1w 2 sevioun Pprobiem

e 86 ugewe)

This is a check register.

For nuny Oregonians, keeping a chockbook balanced is a responsibility they take
very scriously. Congressman Les AuCoin, who bounced 80 checks wotalling
$61,000 with no penaltics or interest, obviously does not. And that’s just since 1989. Who
knows what happened from the tme he may have opened his US. House Bank acooud in 9757
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Oregon GOP

“Hot Stuff" :60

CONGRESSMAN LES AUCOIN IS IN HOT WATER BECAUSE Or
HOT CHECKS. AUCOIN BOUNCED EIGHTY THREE CHECKS FOR OVER
SIXTY ONE THOUSAND DOLLARS.

THATS BAD ENOUGIL. . . BUT CONGRESSMAN AUCOIN HAS HANDLED
IT EVEN WORSE. LAST FALL, WHEN TIIE CONGRESSIONAL CHECK
BOUNCING SCANDAL WAS DISCOVERED, AUCOIN TOLD THE
OREGONIAN THAT HE HAD BOUNCED ONLY SEVEN CHECKS . .. FOR
FOUR HUNDRED NINETY ONE DOLLARS.

AUCOIN TRIED TO DIMINISII ITIS ROLE IN THE SCANDAL BY SAYING
"THERL'S A DIFFERENCE BETWEEN THOSE WHO DELIBERATELY
ABUSE THE SYSTEM AND PCOPLE WHO MAKE NORMAL
HOUSEKEEPING ERRORS."

IT TURNS OUT TIIAT AUCOIN ABUSED THE SYSTEM AND TRIED TO
HIDE THE TRUTIIL. A FEW WEEKS AGO WE LEARNED THAT SINCE
NINETEEN CIGHTY NINE HE BOUNCED EIGHTY THREE CHECKS FOR
SIXTY ONE THOUSAND DOLLARS. ... NOT SEVEN CHECKS FOR FOUR
HUNDRED NINETY ONL.

NOW, AUCOIN, WHO'S BEEN IN CONGRESS FOR EIGHTEEN YEARS,
REFUSES TO RELEASE RECORDS OF HIS CHECKS PRIOR TO NINETEEN
EIGHTY NINE.

COME ON LES, TELL US THE WHOLE TRUTH.

Authorized and paid for by e Orcgon Republican Party, Jim Whitfield, executive
director.




FEDERAL ELECTION COMMISSION
999 E Street, N.W.
Washington, D.C. 20463

FIRST GENERAL COUNSEL’S REPORT

MUR #3524

DATE COMPLAINT RECEIVED
BY OGC: May 18, 1992

DATE OF NOTIFICATION TO
RESPONDENTS: May 20, 1992
STAFF MEMBER: Tony Buckley

COMPLAINANT: Democratic Senatorial Campaign Committee

RESPONDENTS: Oregon Republican Party and
Bert Farrish, as treasurer

Re-Elect Packwood Committee and
Geoffrey D. Brown, as treasurer

RELEVANT STATUTES: 2 U.S.C. § 434(b)(6)
2 U.S.C. § 441a(d)(3

B)(iv)

(
)

11 C.F.R. § 104.3(b)(1)(viii)
(

11 C.F.R. § 110.7(b)(4)

INTERNAL REPORTS CHECKED: 1992 April Quarterly Report
1992 July Quarterly Report

FEDERAL AGENCIES CHECKED: None

I. GENERATION OF MATTER

On May 15, 1992, the Democratic Senatorial Campaign Committee
filed a complaint alleging viclations cf the Federal Election
Campaign Act of 1971, as amended (the "Act"), by the Oregon
Republican State Committee. Notification of the complaint was
made to the Oregon Republican Party and Bert Farrish, as

treasurer (the "Party"). Because the complaint and attached news
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articles suggested possible violations by the principal campaign

committee of Senator Robert Packwood, notification was also made
to the Re-Elect Packwood Committee and Geoffrey D. Brown, as
treasurer (the "Packwood Committee").

A response on behalf of the Packwood Committee was received
on June 9, 1992. A response on behalf of the Party, which had
been granted a 20-day extension, was received on June 30, 1992.

IXI. FACTUAL AND LEGAL ANALYSIS

Complainant alleges, and it is uncontroverted, that the Party
ran newspaper and radio ads critical of Congressman Les AuCoin at
a time when Congressman AuCoin was a candidate for the Democratic
nomination for Senator from Oregon. Indeed, an article appearing

in the May 12, 1992 edition of The Oregonian states that the

Party’s radio ads were scheduled to begin appearing on May 13,
1992, just one week before the primary election. Complainant
further alleges that the Party must account for funds spent for
these advertisements pursuant to the limit at 2 U.S.C. § 44la(d),
and that it must abide by the limit established at 2 U.S.C.

§ 44la(d) in making such expenditures.

The Party states that it spent less than $60,000 on such ads.
However, the Party alleges that the costs associated with the ads
should be considered "operating expenses," and that no limits
should be placed on them. The Party argues that costs associated

with the ads should not be considered against the limits at
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section 44la(d) because the "general election campaign of the
Republican candidate had not begun. It could not have begun
because neither the Republican candidate, nor anyone else, knew or
could have predicted which Democrat candidate would prevail in the
primary."

Pursuant to 2 U.S.C. § 441a(d)(3), a State committee of a

political party may not make any expenditure in connection with

the general election campaign of any candidate for the office of
Senator who is affiliated with that party, which exceeds the
greater of two cents multiplied by the voting age population of
the State, or $20,000. For the 1992 election cycle, the State
committee in Oregon may spend up to $120,091.76 on coordinated
expenditures for its candidate. See FEC Record, Volume 18,
Number 3 (March 1992). A political committee such as the Party,
which is not an authorized committee, must report such
expenditures separately. See 11 C.F.R. § 104.3(b)(1)(viii).
Line 25 on Page 2 of the Commission’s FEC Form 3X, and the
Commission’s Schedule F, are reserved for reporting such
expenditures. In reporting such expenditures, a committee must
include the name of the person receiving such expenditures; the
date, amount and purpose of such expenditures; and the name of,
and office sought by, the candidate on whose behalf the
expenditure is made. See 2 U.S.C. § 434(b)(6)(B)(iv). A party

political committee is incapable of making independent




il
expenditures in connection with the campaigns of its candidates
for Federal office. See 11 C.F.R. § 110.7(b)(4).

In Advisory Opinion 1984-15, the Commission examined
advertisements to be run by the Republican National Committee
prior to the Democratic National Convention in 1984. These
advertisements featured text pieces critical of the leading
Democratic presidential candidate, and ended with the tag line,
"Vote Republican." The Commission determined that the costs of
these advertisements should be considered against the limits of
2 U.S.C. § 44la(d) because such expenditures were made "for the
purpose of influencing the outcome of the general election.”

1l Fed. Election Camp. Fin. Guide (CCH) at 11,070 (May 31, 1986).

In determining that section 44l1la(d) should apply, the
Commission noted that its

regulations contemplate that contributions may be

received with respect to the general election

before the date of the primary election or

nomination. See 11 C.F.R. § 102.9(e). Second,

nothing in the Act, its legislative history,

Commission regqulations, or court decisions

indicates that coordinated party expenditures must

be restricted to the time period between nomination

and the general election. . . . Where a candidate

appears assured of a party’s presidential

nomination, the general election campaign, at least

from the political party’s perspective, may begin
prior to the formal nomination.

Id. at 11,069. The Commission also noted that for a coordinated

party expenditure to occur, it is not required for the party to
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consult or coordinate with the candidate. Id. The proper

analytical focus, according to the Commission, is whether the

advertisements in question are made for the purpose of influencing

the general election. 1Id.

In AO 1985-14, the Commission reiterated its two-prong test
for determining whether funds expended on a communication would be
considered to be made in connection with the general election
campaign and thus subject to the limitations at section 44la(d),
noting that they would apply "where the communication both
(1) depicted a clearly identified candidate and (2) conveyed an
electioneering message.” 2 Fed. Election Camp. Fin. Guide (CCH)
at 11,185 (May 30, 1985). The Commission noted that
"electioneering messages include statements ‘designed to urge the

public tc elect a certain candidate or party.’ United States v.

United Auto Workers, 352 uU.S. 567, 587 (1957)." 1d.

In this framework, the Commission considered certain ads to
be run by the Democratic Congressional Campaign Committee against
Republican House candidates well before the primary elections.
Regarding a proposed mailer critical of a single, named Republican
congressman, without any tag line urging readers to "Vote
Democratic,” which was to be distributed in part or all of the
congressman’'s district, the Commission determined that monies
expended on these communications had to be reported pursuant to

section 44la(d), and would count against the committee’s limit.




Id. at 11,186. Thus, the Commission must have concluded that such
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communications contain electioneering messages.
The communications at issue here are a radio ad and a

newspaper advertisement. The transcript of the radio ad

1. This ad was described in the advisory opinion as follows:

SAMPLE MAILER
17 x 22/0ne Frold

Front Face
8 1/2 x 11

Bulk Mail
Wave of the future?
[dye-cut; beautiful sunset;

couple walking in ocean
surf /beach]

Inside Fold

17 = 32 The wave of the future [Picture of giant

could be an oil spill oil-derrick in ocean

if Cong. X has his way! ruins the lovely
picture]

Text

List of X’'s contributions
from oil industry [ same couple on beach]

Back Cover
a 1/2 x 11

Don’t be fooled by Republican
rhetoric. Save our coastal
environment

Let Congressman X know how you
feel.

1d. at 11,184.
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identifies Congressman AuCoin by name, stating that he is in "hot
water" because he "bounced eighty three checks for over sixty one
thousand dollars."” The ad criticizes how Congressman AuCoin
handled the disclosure of this information, and ends by suggesting
that he is withholding information and lying to the people of
Oregon.2

3

The newspaper ad features a picture of a checkbook. At the

top of the ad is the statement: "Hey, Congressman AuCoin! Here's

2. The full text of the ad is as follows:

Congressman Les AuCoin is in hot water
because of hot checks. AuCoin bounced eighty three
checks for over sixty-one thousand dollars.

That’'s bad enough . . . but Congressman AuCoin has
handled it even worse. Last Fall, when the
Congressional check bouncing scandal was
discovered, AuCoin told The Oregonian that he had
bounced only seven checks . . . for four hundred
ninety-one dollars.

AuCoin tried to diminish his role in the scandal by
saying "There's a difference between those who
deliberately abuse the system and people who make
normal housekeeping errors.”

It turns out that AuCoin abused the system and
tried to hide the truth. A few weeks ago we
learned that since nineteen eighty-nine he bounced
eighty—three checks for sixty-one thousand dollars

. not seven checks for four hundred
nxnety—one

Now, AuCoin, who’s been in Congress for eighteen
years, refuses to release records of his checks
prior to nineteen eighty-nine.

Come on, Les, tell us the whole truth.

Authorized and paid for by the Oregon Republican
Party, Jim Whitfield, executive director.

3. This ad is reproduced at Attachment 2.




il

how ordinary Oregonians do it." The ad goes on to describe how to

balance a checkbook, and in doing so aims some pointed comments at
Congressman AuCoin. The ad further suggests that, while
Oregonians take keeping a checkbook balanced seriously,
Congressman AuCoin does not. The ad ends with the following
disclaimer: "This advertisement paid for as a public service to
Congressman Les AuCoin by the Oregon Republican Party, which
believes that keeping a balanced checkbook is a pretty good
indication of how in touch you are with the lives of real
Oregonians. Jim Whitfield, Executive Director.”

The ads in the present matter resemble the ads critical of
single, named Republican candidates in AO 1985-14. Most
obviously, the ads were critical of only one candidate,

Mr. AuCoin, who is identified by name. Also, ads were published

in The Oregonian newspaper and radio spots were apparently

broadcast on stations in Oregon. Thus, these ads were
"distributed” in Mr. AuCoin’s potential "district."

The language of the ads appears calculated to cause voters to
mistrust Congressman AuCoin and deny him their votes. Both ads
portray Congressman AuCoin as withholding information from the
citizens of Oregon. The radio ad states directly that Congressman
AuCoin "abused the system."” And the newspaper ad suggests that
Congressman AuCoin is out of touch "with the lives of real
Oregonians."”

Additionally, the Chairman of the Party is quoted in The
Oregonian article as saying "‘[(w]e’d rather run against Lonsdale

than AuCoin’," and thus suggests that the overall intent cf the
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ads was to advance the general election prospects of the
Republican candidate, Senator Packwood, either by affecting the
outcome of the Democratic primary election, or by weakening

Mr. AuCoin should he prevail.4 Also, an Associated Press wire
report dated April 23, 1992 states that "U.S. Sen. Bob Packwood
says he will make the House check-bouncing scandal a top issue in
his re-election campaign if U.S. Rep. Les AuCoin is his Democratic
challenger in November." Thus, it appears that the Party was
engaging in general election activity prior to the primary
election.

Indeed, as Senator Packwood has served in that capacity since
1969, it would have been reasonable for the Party to assume that
he was "assured of [its] . . . nomination,"™ so that, "the general
election campaign, at least from [the Party’s] perspective,
[could] begin."™ Accordingly, this Office believes that the ads
contained an electioneering message, and that the monies spent on
the advertisements in question should be considered coordinated
campaign expenditures by the Committee pursuant to 2 U.S.C.

§ 44la(d)(3)(i).

A review of the Committee’s 1992 April and July Quarterly
Reports shows that it has not reported any amounts as having been
expended pursuant to 2 U.S.C. § 44la(d)(3)(i). Neither report
shows any amount in Line 25 on Page 2, and no Schedule F

accompanied either report. Accordingly, this Office recommends

4. Indeed, this possibility also existed within the facts as
presented in AO 1985-14, as those ads were distributed prior to
the primary elections.
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that the Commission find reason to believe that the Oregon
Republican Party and Bert Farrish, as treasurer, violated 2 U.S.C.
§ 434(b)(6)(B)(iv) by failing to report coordinated campaign
expenditures made on behalf of Senator Robert Packwood, and that
it approve the attached Factual and Legal Analysis.5 There is no
evidence that Senator Packwood’s principal campaign committee was
in any way involved in the production or dissemination of the ads
in question. Accordingly, this Office recommends that the
Commission find no reason to believe that Re-Elect Packwood
Committee and Geoffrey D. Brown, as treasurer, violated the Act
with respect to the issues in this matter.

III. RECOMMENDATIONS

L s Find reason to believe that the Oregon Republican Party and
Bert Farrish, as treasurer, violated 2 U.S.C.
§ 434(b)(6)(B)(iv).

Find no reason to believe that Re-Elect Packwood Committee
and Geoffrey D. Brown, as treasurer, violated the Act with
respect to the issues in this matter.

5. In MUR 2559, a conciliation agreement was reached with the
Party after a finding of probable cause to believe as to a
violation of 2 U.S.C. § 44la(f), which was premised on the Party’s
exceeding the limits established at section 44la(d) on behalf of
the campaign of Bruce Long for the U.S. House of Representatives
in 1986. This matter was closed on February 25, 1991.
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Approve the attached Factual and Legal Analysis and the
appropriate letters.

Lawrence M. Noble
General Counsel

(0-20-42— . T

Date Lois GJf Lerner
Associfate General Counsel

Attachments
1. Complaint
2. Response of the Party
3. Response of the Packwood
Committee
4. Factual and Legal Analysis




FEDERAL ELECTION COMMISSION

AWASHINCTON DC 2040

MEMORANDUM

TO: LAWRENCE NOBLE
GENERAL COUNSEL

FROM: MARJORIE W. EMMONS/DONNA ROACﬂ’
COMMISSION SECRETARY

DATE: OCTOBER 26, 1992

SUBJECT: MUR 3524 - GENERAL COUNSEL'S REPORT
DATED OCTOBER 20, 1992

The above-captioned document was circulated to the

Commission on WEDNESDAY, OCT. 21, 1992 at 4:00 P.M.

Objection(s) have been received from the

Commissioner(s) as indicated by the name(s) checked below:

Commissioner Aikens XXX
Commissioner Elliott Xxx
Commissioner McDonald
Commissioner McGarry
Commissioner Potter

Commissioner Thomas

This matter will be placed on the meeting agenda

for TUESDAY, NOVEMBER 3, 1992

Please notify us who will represent your Division before
the Commission on this matter.




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 3524
Oregon Republican Party and
Bert Farrish, as treasurer;
Re-Elect Packwood Committee and
Geoffrey D. Brown, as treasurer.

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on November 3,
1992, do hereby certify that the Commission decided by a
vote of 6-0 to continue the consideration of the General
Counsel’s October 20, 1992 report on MUR 3524 to the

executive session of November 17, 1992.

Commissioners Aikens, Elliott, McDonald, McGarry,

Potter, and Thomas voted affirmatively for the decision.

Attest:

Mariorie W. Emmons
Se¥retary of the Commission




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Oregon Republican Party and
Bert Parrish, as treasurer

)
) MUR 3524
)
)

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the
Federal Election Commission executive session on December 1,
1992, do hereby certify that the Commission decided by a

vote of 4-2 to take the following actions in MUR 3524:

Find reason to believe that the Oregon
Republican Party and Bert Parrish, as

treasurer, violated 2 U.S.C. § 434(b)

(6)(B)(iv).

Find no reason to believe that Re-Elect
Packwood Committee and Geoffrey D. Brown,
as treasurer, violated the Act with
respect to the issues in this matter.

{continued)




Federal Election Commission

Certification for MUR 3524
December 1, 1992

Approve the Factual and Legal Analysis
and the appropriate letters as recommended

in the General Counsel’s report dated
October 20, 1992.

Commissioners McDonald, McGarry, Potter, and Thomas

voted affirmatively for the decision; Commissioners

Aikens and Elliott dissented.

Attest:

‘l Marjorie W. Emmons
Secretary of the Commission




FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

December 11, 1992

Geoffrey D. Brown, Treasurer
Re-Elect Packwood Committee

5301 Wisconsin Avenue, N.W.

Washington, D.C. 20015

RE: MUR 3524
Dear Mr. Brown:

On May 20, 1992, the Federal Election Commission notified the
Re-Elect Packwood Committee ("Committee") and you, as treasurer,
of a complaint alleging violations of certain sections of the
Federal Election Campaign Act of 1971, as amended.

On December 1, 1992, the Commission found, on the basis of
the information in the complaint, and information provided by you,
that there is no reason to believe the Committee and you, as
treasurer, violated the Act with respect to the issues in this
matter.

This matter will become a part of the public record within 30
days after the file has been closed. The Commission reminds you
that the confidentiality provisions of 2 U.S.C. §§ 437g(a)(4)(B)
and 437g(a)(12)(A) remain in effect until the matter is closed.
The Commission will notify you when the file has been closed.

Sincerely,

Lawrence M. Noble
General Counsel

Lerner
Assoclate General Counsel




FEDERAL ELECTION COMMISSION

WASHINCTON,. DC 20463

December 11, 1992

Mark W. Eves, Esqg.

Eves & Wade

Suite 200

3236 S.W. Kelly Avenue
Portland, Oregon 97201-4679

RE: MUR 3524
Oregon Republican Party and
Bert Farrish, as treasurer

Dear Mr. Eves:

On May 20, 1992, the Federal Election Commission notified
your clients, the Oregon Republican Party and Bert Farrish, as
treasurer, of a complaint alleging violations of certain sections
of the Federal Election Campaign Act of 1971, as amended ("the
Act"). A copy of the complaint was forwarded to your clients at
that time.

Upon further review of the allegations contained in the
complaint, and information supplied by you, the Commission, on
December 1, 1992, found that there is reason to believe the Oregon
Republican Party and Bert Farrish, as treasurer, violated 2 U.S.C.
§ 434(b)(6)(B)(iv), a provision of the Act. The Factual and Legal
Analysis, which formed a basis for the Commission’s finding, is
attached for your information.

Under the Act, you have an opportunity to demonstrate that no
action should be taken against your clients. You may submit any
factual or legal materials that you believe are relevant to the
Commission’s consideration of this matter. Please submit such
materials to the General Counsel’s Office within 15 days of
receipt of this letter. Where appropriate, statements should be
submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against your clients, the
Commission may find probable cause to believe that a violation has
occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission either
proposing an agreement in settlement of the matter or recommending




Mark W. Eves, !:sq..
MUR 3524
Page 2

declining that pre-probable cause conciliation be pursued. The
Office of the General Counsel may recommend that pre-probable
cause conciliation not be entered into at this time so that it may
complete its investigation of the matter. Further, the Commission
will not entertain requests for pre-probable cause conciliation
after briefs on probable cause have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
pPrior to the due date of the response and specific good cause must
be demonstrated. 1In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.S.C. §§ 437g(a)(4)(B) and 437g(a)(12)(A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you have any questions, please contact Tony Buckley, the
attorney assigned to this matter, at (202) 219-3690.

Sincerely,
1ean0 . Qlens
Joan D. Aikens
Chairman

Enclosure
Factual & Legal Analysis




FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Oregon Republican Party and MUR: 3524
Bert Farrish, as treasurer

Pursuant to 2 U.S.C. § 441la(d)(3), a State committee of a
political party may not make any expenditure in connection with
the general election campaign of any candidate for the office of
Senator who is affiliated with that party, which exceeds the
greater of two cents multiplied by the voting age population of
the state, or $20,000. A political committee such as the Party,
which is not an authorized committee, must report such
expenditures separately. See 11 C.F.R. § 104.3(b)(1)(viii).
Line 25 on Page 2 of the Commission’s FEC Form 3X, and the
Commission’s Schedule F, are reserved for reporting such
expenditures. 1In reporting such expenditures, a committee must
include the name of the person receiving such expenditures; the
date, amount and purpose of such expenditures; and the name of,
and office sought by, the candidate on whose behalf the
expenditure is made. See 2 U.S5.C. § 434(b)(6)(B)(iv). A party
political committee is incapable of making independent
expenditures in connection with the campaigns of its candidates
for Federal office. See 11 C.F.R. § 110.7(b)(4).

In Advisory Opinion 1984-15, the Commission examined
advertisements to be run by the Republican National Committee
prior to the Democratic National Convention in 1984. These

advertisements featured text pieces critical of the leading
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Democratic presidential candidate, and ended with the tag line,
"Vote Republican."” The Commission determined that the costs of
these advertisements should be considered against the limits of

2 U.S.C. § 44l1a(d) because such expenditures were made "for the

purpose of influencing the outcome of the general election.”

1 Fed. Election Camp. Fin. Guide (CCH) at 11,070 (May 31, 1986).

In determining that section 44la(d) should apply, the
Commission noted that its

regulations contemplate that contributions may be

received with respect to the general election

before the date of the primary election or

nomination. See 11 C.F.R. § 102.9(e). Second,

nothing in the Act, its legislative history,

Commission regulations, or court decisions

indicates that coordinated party expenditures must

be restricted to the time period between nomination

and the general election. . . . Where a candidate

appears assured of a party’s presidential

nomination, the general election campaign, at least

from the political party’s perspective, may begin

prior to the formal nomination.

Id. at 11,069. The Commission also noted that for a coordinated
party expenditure to occur, it is not required for the party to
consult or coordinate with the candidate. 1d. The proper
analytical focus, according to the Commission, is whether the
advertisements in question are made for the purpose of influencing
the general election. Id.

In AO 1985-14, the Commission reiterated its two-prong test
for determining whether funds expended on a communication would be
considered to be made in connection with the general election
campaign and thus subject to the limitations at section 44la(d),
noting that they would apply "where the communication both

(1) depicted a clearly identified candidate and (2) conveyed an
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electioneering message.” 2 Fed. Election Camp. Fin. Guide (CCH)
at 11,185 (mMay 30, 1985). The Commission noted that
"electioneering messages include statements ‘designed to urge the

public to elect a certain candidate or party.’ United States v.

United Auto Workers, 352 U.S. 567, 587 (1957)." 1d.

Respondents published two communications, a radio spot and a
newspaper advertisement, critical of Congressman Les AuCoin prior
to the 1992 Democratic primary in which he was a contestant. The
transcript of the radio ad identifies Congressman AuCoin by name,
stating that he is in "hot water" because he "bounced eighty three
checks for over sixty one thousand dollars.” The ad criticizes
how Congressman AuCoin handled the disclosure of this information,
and ends by suggesting that he is withholding information and

lying to the people of Oregon.1

1. The full text of the ad is as follows:

Congressman Les AuCoin is in hot water . .
because of hot checks. AuCoin bounced eighty-three
checks for over sixty-one thousand dollars.

That’s bad enough . . . but Congressman AuCoin has
handled it even worse. Last Fall, when the
Congressional check bouncing scandal was
discovered, AuCoin told The Oregonian that he had
bounced only seven checks . . . for four hundred
ninety-one dollars.

AuCoin tried to diminish his role in the scandal by
saying "There’s a difference between those who
deliberately abuse the system and people who make
normal housekeeping errors.”

It turns out that AuCocin abused the system and
tried to hide the truth. A few weeks ago we
learned that since nineteen eighty-nine he bounced
eighty-three checks for sixty-one thousand dollars
. « . «» not seven checks for four hundred
ninety-one.
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The newspaper ad features a picture of a checkbook. At the
top of the ad is the statement: "Hey, Congressman AuCoin! Here’'s
how ordinary Oregonians do it." The ad goes on to describe how to
balance a checkbook, and in doing so aims some pointed comments at
Congressman AuCoin. The ad further suggests that, while
Oregonians take keeping a checkbook balanced seriously,
Congressman AuCoin does not. The ad ends with the following
disclaimer: "This advertisement paid for as a public service to
Congressman Les AuCoin by the Oregon Republican Party, which
believes that keeping a balanced checkbook is a pretty good
indication of how in touch you are with the lives of real
Oregonians. Jim Whitfield, Executive Director.”

The ads in the present matter resemble the ads critical of
single, named Republican candidates in AO 1985-14. Most
obviously, the ads were critical of only one candidate,

Mr. AuCoin, who is identified by name. Also, ads were published

in The Oregonian newspaper and radio spots were apparently

broadcast on stations in Oregon. Thus, these ads were
"distributed” in Mr. AuCoin’s potential "district.”
The language of the ads appears calculated to cause voters to

mistrust Congressman AuCoin and deny him their votes. Both ads

(Footnote 1 continued from previous page)

Now, AuCoin, who’s been in Congress for eighteen
years, refuses to release records of his checks
prior to nineteen eighty-nine.

Come on, Les, tell us the whole truth.

Authorized and paid for by the Oregon Republican
Party, Jim Whitfield, executive director.
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portray Congressman AuCoin as withholding information from the

citizens of Oregon. The radio ad states directly that Congressman
AuCoin "abused the system.”™ And the newspaper ad suggests that
Congressman AuCoin is out of touch "with the lives of real
Oregonians."

Additionally, the Chairman of the Party is quoted in an

article in The Oregonian article as saying "‘[w]e’d rather run

against Lonsdale than AuCoin’," and thus suggests that the overall
intent of the ads was to advance the general election prospects of
the Republican candidate, Senator Packwood, either by affecting
the outcome of the Democratic primary election, or by weakening
Mr. AuCoin should he prevail. Also, an Associated Press wire
report dated April 23, 1992 states that "U.S. Sen. Bob Packwood
says he will make the House check-bouncing scandal a top issue in
his re-election campaign if U.S. Rep. Les AuCoin is his Democratic
challenger in November." Thus, it appears that the Party was
engaging in general election activity prior to the primary
election.

Indeed, as Senator Packwood has served in that capacity since
1969, it would have been reasonable for the Party to assume that
he was "assured of [its] . . . nomination,” so that, "the general
election campaign, at least from [the Party’s] perspective,
[could] begin." Accordingly, it appears that the monies spent on
the advertisements in question should be considered coordinated
campaign expenditures by the Committee pursuant to 2 U.S.C.

§ 44la(d)(3)(1i).

A review cof the Committee’s 1992 April and July Quarterly
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Reports shows that it has not reported any amounts as having been
expended pursuant to 2 U.S.C. § 441la(d)(3)(i). Neither report
shows any amount in Line 25 on Page 2, and no Schedule F

accompanied either report. Accordingly, there is reason to

believe that the Oregon Republican Party and Bert Farrish, as

treasurer, violated 2 U.S.C. § 434(b)(6)(B)(iv) by failing to
report coordinated campaign expenditures made on behalf of

Senator Robert Packwood.
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NO. 02) 2]19-3923

Mr. Tony Buckley

Staff Attorney

Federal Election Commission
Washington, DC 20463

RE: MUR 3524, Oregon Republican Party and Bert Farrish, as
Treasurer

Dear Mr. Buckley:

Thank you for the courtesies which you extended to me by
telephone on December 18, 1992. By this letter, we are request-
ing pre-probable cause conciliation in connection with the above
matter.

We have been in contact with the Chairman of the Oregon
Republican Party regarding the question raised by you, namely
whether the Republican National Committee or the Republican
National Senatorial Committee entered into any agreement with the
Oregon Republican Party under which expenditures in support of
the general election of Senator Robert Packwood would be made by
the Republican National Committee or the Republican National
Senatorial Committee. No such agreement exists. In addition, at
the time when the expenditures were made by the Oregon Republican
Party, no expenditures of any kind had been made in support of
the general or primary elections of Senator Robert Packwood by
either the Republican National Committee or the Republican
National Senatorial Committee. Also, the Oregon Republican
Party had no knowledge of any plans of the Republican National
Committee or the Republican National Senatorial Committee to
expend any funds in support of Senator Packwood.

We also would like you to be advised of the role which
Treasurer Bert Farrish has played in this matter. Mr. Farrish is
not an attorney and does not have experience in financial matters
involving political parties or campaigns. He was asked to serve
as the Treasurer of the Oregon Republican Party. He was
flattered by the offer and accepted. 1In the spring of 1992, he
attended a class sponsored by the Federal Election Commission
relating to the methods of reporting contributions and expendi-
tures. The method of his reporting of the expenditures involved
in this matter to the Federal Election Commission was Mr.
Farrish's best effort to find the appropriate category for the
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Mr. Tony Buckley

Staff Attorney

Federal Election Commission
Decenmber 18, 1992

Page 2

type of expenditure involved. Because no coordination of the
activity took place with the office of Senator Robert Packwood,
and because Mr. Farrish was not aware of Advisory Opinion 1984-
15, he had no reason to believe that the expenditures could have
been characterized as coordinated expenditures. The guidance
provided by the FEC in the spring of 1992 did not help him on
this matter. We will be providing an affidavit signed by Mr.
Farrish.

The decision to make the expenditures which are involved
this matter was made by the Chairman of the Oregon Republican
Party. Mr. Farrish took no part in the decision making, and
learned of the expenditures after they had been made.

New leadership of the Oregon Republican Party will be
elected within the first 16 days of January of 1993. Therefore,
it is very important that we attempt to resolve this matter
immediately.

Thanks again for your assistance.

Sincerely,

7m4zu%

Mark W. Eves

MWE :dmm

cc: Oregon Republican Party
Mr. Bert Farrish
Regular mail
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December 23, 1992

VIA F NO. (202) 219-3923

Mr. Tony Buckley

Staff Attorney

Federal Election Commission
Washington, DC 20463

RE: MUR 3524, Oregon Republican Party and Bert Farrish, as
Treasurer

Dear Mr. Buckley:

Enclosed is an Affidavit of Oregon Republican Party
Treasurer Bert Farrish which supports the statements made in our
letter to you dated December 18, 1992. As you will see, at the
time when the expenditure was made, to the best of our knowledge,
the Republican National Committee and the Republican National
Senatorial Committee had not made any expenditures on behalf of
Senator Packwood. Moreover, the Oregon Republican Party was not
aware of any intent on the part of those committees to make
expenditures. If, subsequent to that time, either of those
committees did make expenditures in support of Senator Packwood,
the actions would have been beyond the control of Mr. Farrish or
the Oregon Republican Party.

As we have discussed, Mr. Farrish acted in good faith in
connection with his actions. Ordinary common sense would not
have indicated that the expenditure involved could have been
considered to have been coordinated with Senator Packwood, when
neither Senator Packwood nor his staff had anything to do with
the advertisements involved. Moreover, even if it is assumed
that the expenditures were coordinated, according to the strict
definition created by the Federal Electicn Commission, no
violation of the expenditure limitations took place. The method
of reporting was, at worst, a harmless mistake.

During our telephone conversation on December 22, 1992, you
requested the following information:

(1) The total amount expended. That amount is $45,007.34.

(2) The locations in the reports submitted to the FEC of
the amounts expended. Copies of the applicable pages of the
reports with the amounts circled are enclosed.
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Mr. Tony Buckley

Staff Attorney

Federal Election Commission
December 23, 1992

Page 2

(3) Copies of invoices or billings. Those copies are
enclosed. Please note that some confusion existed regarding the
Invoice dated May 13, 1992, and the reporting. $1,550 of the
amount was paid by the Chairman in advance of any invoicing by
the vendor. The bookkeeper for the Party thought that the
payment was for public relations activities unrelated to
Representative AuCoin and entered the payment into her computer
under that category at that time. Later, in response to the
enclosed memo dated May 11, 1992, $41,784 was paid and reported
as consulting expense. This was submitted before the May 13,
1992, Invoice was received. The FEC report is prepared based
upon computer entries made at the time of payment.

(4) Copies of correspondence, if any, related to the above
invoices or billings. Apparently everything was handled in
person or by telephone. No correspondence could be found except
the enclosed memo dated May 11, 1992.

If you have any questions regarding this matter, please
contact us. We would like to resolve this matter at the first
opportunity.

Sincerely,

Wl 4

Mark W. Eves

MWE :dmm

Enclosures

cc: Oregon Republican
Mr. Bert Farrish
Regular mail
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STATE OF OREGON )
)
COUNTY OF MULTNOMAH )

The undersigned, Bert Farrish, being of lawful age hereby
swears and says:

(1) My name is Bert Farrish and I am of lawful age and the
elected Treasurer of the Oregon Republican Party.

(2) I have direct knowledge regarding the radio and
newspaper advertisements which were purchased by the Oregon
Republican Party in 1992 prior to the primary election concerning
the activities of Representative Les AuCoin in connection with
his conduct concerning the House Bank.

(3) I am not an attorney and I do not have experience in
financial matters involving political parties and campaigns.
However, in the Spring of 1992, I attended a class sponsored by
the Federal Election Commission so that I could learn the methods
of reporting contributions and expenditures.

(4) The decision to make the expenditures for the above
radio and newspaper advertisements was made by the Chairman of
the Oregon Republican Party. I took no part in the decision
making, and I learned of the expenditures after they were made.
When I learned of the expenditures, I was aware of no other
expenditures made by the Republican National Committee or the
Republican National Senatcrial Committee in support of the
general or primary elections of Senator Robert Packwood. I also
knew of no plans on the part of the Republican National Committee
or the Republican National Senatorial Committee to expend funds
in support of Senator Robert Packwood.

(5) The method which I used to report the above expendi-
tures by the Oregon Republican Party was my best effort to find
an appropriate category for the type of expenditures involved.
Because no coordination of the activity took place with the
office of Senator Robert Packwood, I had no reason to believe
that the expenditures could have been characterized by anyone as
being expenditures coordinated with anyone else. The guidance
provided by the Federal Election Commission in the spring of 1992
did not lead me to believe that the expenditures involved should
have been reported as coordinated expenditures. I was not aware
of Advisory Opinion 1984-15 which apparently has been issued by
the Federal Election Commission.

(6) I have used my best efforts to report all matters known
to me honestly and fully.

Signed and sworn this 22nd day of December, 1
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STATE OF OREGON )
sSSs.
COUNTY OF MULTNOMAH )

Oon this 22nd day of December, 1992, personally appeared
before me the above named Bert Farrish, and acknowledged the
foregoing instrument to be his voluntary act and deed.

t

Notary Public for_Oregbh
My commission expires: 6/18/93




FROM : PHONE NO. : 284 2783

Robeson Marketing Communications .
5201 N.E. 35th Street e Portland, Oregon 97211

INVOICE

Dasc " March30,1992 .. - “- - i we L 2ELT P/"

To:  Craig Berkman, Jim Whitficld
1. Oncson Republican Party
S.W. Greenburg Road
Portland, Oregon 97223

. Invoice Number: #92-305

For marketing and communications services through March 27, 1992 to complcic
the following projects.

Advertising Production and Placement

- Refine copy and concept, oversee production and placement of
"Hey, Congressman AuCoin ad."

Professional fees n/a*
Media Placements
The Oregonian (insertion order #92-100) $ 175991
The Oregonian (insertion order #92-101) — 852432
Sub total $ _10.28423
Less pre-payment $:.9990143
Total due ‘ $ 292.80

/fovcmd by placement commission

\;




FROM PHONE NO. : 2B4 2783

Robeson Marketing Communications
5201 N.E. 35th Strep! e Portland, Orcgon 97211

INVOICE

Date: - March 30, 1992

I
To: gculgBerhntr; hmp\:fnhmield pi
on ublican '
99(!)S“prGmenbm' 4 : - 40 e
Portland, Oregon 97 & : 4’41’50

Invoice Number: #92-306

.- Credit for donation of commission from media phcements in the Oregonian
(mscmon orders #92-100 and 92-101).

Total credit $ 292.80




SCHEDULE B ° ITEMIZED ‘ons bage: 3
: Line: 21b

Any information copied from such Reports end Statements may not be sold or used by any person for the purpose of soliciting
contributions or for commercisl purposes, other than using the name anc address of any political cosmittee to solicit
contributions from such commitiee.

—————-

NAME OF COMMITTEE
Oregon Republicen Party (Feaeral)

A. U.S. Bank PURPOSE OF DISBURSEMENT
321 SU Sixth Ave 3
pPortlend, OR 7204 PRA A SEL

bisb. for:

. Amy Nissen PURPOSE OF UISBURSEMENT
9900 SV Greenburg Rd Postage/shipping
Suite 280
Portlend, OR §7223
Disb. for:

. U.S. Postmaster PURPOSE OF DI1SBURSEMENT
Tigerd or Main Branch Postage/shipping
Tigard, OR 7223

Diskb. tfor:

. The Madison Grouwp PURPOSE OF DISBURSEMENT
Nine Lake Believue Direct Mail/Fundraising
Suite 217
Bellevue, WA 98005

bisb. for:

. borchester Conference PURPOSE OF DISBURSEMENT
c/o hancy Glerum Meeting Expense

526 NU Karlborough
pPortlend, OR $7210

pisb. for:

. U.S. Bank PURPOSE OF DISBURSEMENT
321 SV Sixth Ave Fayroll Taxes
portland, OF S7204

\ Disb. for:

6. Robeson Communications |y PURPOSE OF DISBURSEMENT DATE
5201 NE 35th Street / Promotional Expense -
Portiand, OR 57211 CeneriC +eGeroe— 0B/25/92
Canaudak sypx?
Disb. for:

1K
. Robeson Communications / PURPOSE OF DISBURSEMENT DATE
5201 NE 35th Street / _Proscticnal Expense -
Portlend, OR 97211 HErxral (i fd o3szrrse

[ 4

LandugaR ST

bisk. for:

. Robeson Comsunications PURPOSE OF [ISBURSEMENT DATE AMOUNT
52071 NE 35th Stree: Promotional Expense
Portland, OR §7211 aeneric Laerc'e . @/armse 1500.00
r

[ YCanwdatk supo’
/ Disb. for:

~
-

-




SCHEDULE B 1muun~nuns Page: & ~
Line: 21b

Any information copied trom such Reports end Statements may not be sold or used by any person for the purpose of soliciting
contributions or for commercial purposes, other than using the name and address of any political committee TC solicit
contrim'nmm'inu.

NAME O MITTEE
or Republican Party (Federal)

A. Robeson Communications PURPOSE OF DISBURSEMENT
5207 NE 35th Street Promotional Expense —
1 gl & 47 (AL 1 e~
Uglnwd&u —pen'LE
Disb. for:

\___-_,.r
E. Robeson Communications PURPOSE OF DISBURSEMENT
5201 NE 35th Street Promotional Expense -
Portiand, OR 97211 Gueaii © Hdd rod—
Larnaqdate g F,z.-rf
Disb. for:

Mﬂm
5207 NE 35th Street
Portiand, OR 57211 Glid vit Eas rou—
“anduagite &_..Pwrf
Disb. for:

W PURPOSE OF DISBURSENENT

321 v Sixth Ave :
Portiand, OR $7204 baanic £oo —

Disb. for:

SUBTOTAL 3160.00

TOTAL This Period 17542.3%
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Robeson Marketing Communications - HO‘NIM 2783 - Crested. Monday. May 11. 1992 10:14 AM - Page 1 of |

Craig Berkman

Greg Robeson

final campaign estimates
May 11, 1992

Candee M. Jim W.

The following is the final figure for costs incurred producing the "Hot Stufl™
campaign. Let me know if you have any questions.

Radio spot placements

Radio spot distribution costs
M.
Print Ad
Concept development. copywnung production
management an directon design
imtial illustrauon sketches




scmu:-l:l_ B ~'r=xzzzn DISBURSEMENTS ~ Page:

. Line: 21b

Any information copied from such Reports and Statements mAy Dot be scld or used by any person for the purpose of “hﬂ‘“!

coentributioss or for commercial purposes, Other than weing the name and address of any political committes to solicit
contributions from such committea.

NAME OF COMMITTEE

Oregon Republican Party (federal)
Internal Revenue Service PURPOSE or DISBURSEMENT
Ogden, UT Payroll Taxes

PURPOSE OF DISBURSEMENT
321 SW sixth Ave Payroll Taxes
Portland, OR 957204

Disb. for:

C. Bert Farrish PURPOSE OF DISBURSEMENT
4305 sW Tunnelwood staff Expense
Portland, OR 97221

Disb. for:
D. Second Congressional District PURPOSE OF DISBURSEMENT
3527 Montevilla Drive Fund Transfers
Klamath Falls, OR 97603

Disb. for:

E. U.S. Postmaster PURPOSE OF DISBURSEMENT
Tigard or Main Branch Postage/shipping
Tigard, OR 97223

Disb. for:
¥. Eaton Financial PURPOSE OF DISEBURSEMENT

P.O. Box 9104 Eguipment Rental/Lease
Framingham, MA 01701

Disb. for:

G. James B. Whitfield PURPOSE OF DISBURSEMENT
9800 SW Greenburg Rd staff Expense
Suite 280 05/06/52
Portland, OR 57223

Disb. for:
B. Robeson Communications PURPOSE OF DISBURSEMENT DATE

$201 NE 35th Street Pub Rel/Non-candidate
Po:tlnni,roR 97211 : 05/07/92

e : Disb. for:

‘/1- -

/ 1. Robeson Communications *R
5201 NE 35th Street
Portland, OR §7211
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PHONE NO. : 284 2783

Robeson Marketing Communications
£201 N.E. 35th Street o Portland, Oregnn 97211

INVOICE

May 13, 1992

Craig Berkman, Jim Whitfield
on Republican
S.W. Greenburg Road
Portland, Oregon 97223

Invoice: #92-503

Print Ad

Fees
Copywriting, changes and editing,
project management, client contact,
media placements and cancellation

Expenses
An direction and design, concept $1.475.25
development, revisions
Research and initial sketches for illustration $ 650.00

Total expenses $ 2,125258
Radio Ad

Fees
Writing and editing of initial script, editing of
final script, production management, media buying
and placement coordination

Expenses
Media placements $41.534.00
Talent fees, studio production, dubbing 1,216.32
Dismibution expenses, messengers, 135.77
long distance phone, postage, fax

Total expensex $42.886.09
Total 45,007.34
1.£ss payments (43,334.00)
Balance $ 1,673.34

Credit from #92-504 _(1.673.34)
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EVES & WADE
ATTORNEYS AT LAW

SUITE 200

3236 S W. KELLY AVENUE 't 1 109

PORTLAND, OREGON 97201-4679 3 L P & R 1 s &

MARK W EVES (S03) 227-6226 > OF COUNSEL
RONALD L WADE FAX (503) 227-4971 FRANCIS | W)

~
b’
31 227-5980

December 30, 1992

\'4 AX NO. (202 2=39323

Mr. Tony Buckley

Staff Attorney

Federal Election Commission
Washington, DC 20463

RE: MUR 3524, Oregon Republican Party and Bert Farrish, as
Treasurer

Dear Mr. Buckley:

Enclosed is a copy of a fax message recently received from
Robeson Marketing Communications. The fax letter responds to the
questions raised by you, namely the dates at which the print
advertising was run, and an explanation of the credit against the
account.

We also would like to clarify our letter to you dated
December 23, 1992. The total amounts paid by the Oregon
Republican Party to Robeson Marketing Communications in connec-
tion with the Representative AuCoin matters totalled $53,325.43.
If the credit on the account of $1,673.34 is added, the total
expenditures will equal $54,998.77. The $45,007.34 which was set
forth in our prior letter to you did not include the $9,991.43
paid in late March of 1992. As you know, we sent you all of the
invoices, including the one for $9,991.43. In my haste to get
the letter to you, I forgot to add the earlier $9,991.43 in my
letter.

Please confirm your receipt of this letter and the enclosure
as quickly as possible.

Sincerely,

V/ A

Mark W. Eves

MWE :dmm

Enclosure

cc: Oregon Republican Party
Regular mail




PHONE ND. @ 284 27”
Robeson Marketing Communications
5201 N.E. 35th Street o Portland, Oregon 97211

To:  Candee Mumm

From: Greg Robeson

Re:  Break down of media purchases
Date: December 29, 1992

As you requested, I've listed the newspapers were the "Hey, Congressman
AuCoin" print ad was placed.

The Oregonian Thursday, March 26, 1992 $1,759.91
The Oregonian Sunday, March 29, 1992 $8,524.32

In addition, the following is a recap of the credit applied from invoice #92-501 to
invoice #92-503: i

When the party prepaid the media and hard cost expenses (invoice #92-503) for the
"Hot Stuff” radio campaign, there was a shortage of $1,673.34.

Coinciding with the "Hot Stuff" campaign was a radio schedule encouraging
Independent voters to take party in Oregon's Republican primary election (invoice #02 504).

To recoup the shortage, the party was billed an additional $1,673.34 on invoice
#92-504 and the amount was credited to invoice #92-503 to create a zero balance due.

Pogt-R* brand fax transmittal mema 7671 llo'n-on v | |
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EVES & WADE
ATTORNEYS AT LAW
SUITE 200 e l' 1 AU Tels ]
31236 S W KELLY AVENUE JIN (i 11 A J
PORTLAND, OREGON 97201-4679
MARK W EVES {503 227-6226
RONALD L WADE FAX (S0O3) 227-4971¢

OF COUNSEL
FRANCIS | SMITH
S03) 227-5¢99

December 31, 1992

\
v F O. 0 219-3923

Mr. Tony Buckley

Staff Attorney

Federal Election Commission
Washington, DC 20463

RE: MUR 3524, Oregon Republican Party and Bert Farrish, as
Treasurer

Dear Mr. Buckley:

Pursuant to your inquiry on December 30, 1992, we have
looked into the matter of the credit on the account of $1,673.34.
In turn, the Oregon Republican Party inquired with the vendor,
Robeson Marketing Communications. As a result of the inquiry, we
have discovered that the vendor made an error. Upon discovery of
the error, the vendor immediately took corrective action.

Enclosed with this letter is a letter from Greg Robeson to
the Oregon Republican Party dated December 30, 1992. In that
letter, Mr. Robeson apologizes for improperly billing the Oregon
Republican Party. He has refunded $1,673.34 to the Oregon
Republican Party. That amount will be put back into the state
account, and the reports to the Federal Election Commission will
be revised to reflect that $1,673.34 remains owing to Robeson
Marketing Communications.

Invoice 92-504 referred to in the enclosed letter was paid
from the state account of the Oregon Republican Party, and nct
from the federal account. Funds permitting, the federal account
will pay the outstanding $1,673.34 to Robeson Marketing Com-
munications.

We hope that this clears up the confusion regarding the
credit. Until you inguired about it, no one had noticed that the
credit was given. No monies were disbursed from the state
account of the Oregon Republican Party for the purpose of
affecting any Federal race. An error was made by the vendor,
which now has been corrected.




Mr. Tony Buckley

Staff Attorney

Federal Election Commission
December 31, 1992

Page 2

If you have any gquestions or comments concerning this
matter, please feel free to contact us.

Sincerely,

Jid: 5

Mark W. Eveé

MWE : dmm

Enclosure

cc: Oregon Republican Party
Regular mail
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Marketin Comm ons

.E. 35¢h Streat » Porllmd,Oamon

December 30, 1992
Ms. C&ndceR h;lqnmlp

ican Party
m.wc.pémnbmg Road

Portland, Oregon 57223

Candee,

I've attached a revised coples of invmces #92-503 and #92-504, originally dated
May 13, 1992,

As we have discussed, I overbilled you $1,673.34 on invoice #92-504 to cover the
outstanding balance en invoice #92-503. 1did not realize that these expenditures were 1o

come from mutually exclusive accounts and apologize for any confusion it may have

1 have enclosed a cl-eck in the amount of $1,673.34 to be replaced to the proper
account.

Please let me know if you have any questions. Again, I apologize for the
confusion.

Cordially,

-

Greg Robeson

503/284 0952 (officc) » 503/284 2783 (fax) © 503/799-1082 (mobile)




o

INVOICE
December 30, 1992

Craig Berkman, Jim Whitfield
Oregon Republican

S.W. Gfeenb\.lrg oad
Portland, Oregon 97223

Invoice: #92-503

p—— r— o ——

Print Ad

Fees

Copywriting, changes and editing,
project management, client contact,
media placerrients and cancellation.

S
Art direction and design, concept $1,475.25
development, revisions
Research and initial sketches for illustation $ 650.00

Total expenses $ 2,125.25

Radio Ad

Fees
Writing and editing of initial script, editing of
final script, production management, media
buying and placement coordination

Expenses
Media Placements $41,534.00
Talent fees, studio production, dubbing 1,216.32
Distribution expenses, messengers, 135.77
long distance phone, postage, fax

Total expenses $£42,886.09
Total 45,007,34

Less Payments (43.324.00)
Balance du¢ $ 1,673.34




BEFORE THE FEDERAL ELECTION COMMISSION

SENSITIVE

In the Matter of

)
)
Oregon Republican Party and ) MUR 3524
Bert Farrish, as treasurer )

GENERAL COUNSEL'’S REPORT
E. BACKGROUND

On May 15, 1992, the Democratic Senatorial Campaign Committee
filed a complaint alleging violations of the Federal Election
Campaign Act of 1971, as amended (the "Act"), by the Oregon
Republican Party (the "Party"). The complaint alleged that the
Party had failed to properly report expenses asscciated with
certain communications critical of Representative Les AuCoin.

On December 1, 1992, the Commission found reason to believe
that the Oregon Republican Party and Bert Farrish, as treasurer,
violated 2 U.S.C. § 434(b)(6)(B)(iv) by failing to report the
costs associated with these communications as coordinated campaign
expenditures pursuant to 2 U.S.C. § 44la(d)(3). On December 18,
1992, counsel for Respondents faxed a request to enter into
pre-probable cause conciliation to this Office. Attachment 1. 1In
a prior telephone conversation, counsel had informed this Office
that the anticipated change in the Party'’s leadership made it
important from their standpoint that this matter be resolved as
soon as possible.

In an effort to be able to resolve this matter expeditiously,

this Office requested certain information from Respondents.




TL 18
First, this Office requested that Respondents identify where

disbursements associated with the communications appeared on

reports already filed with the Commission. This Office also

requested copies of all invoices associated with these
communications from Robeson Marketing Communications, the firm
responsible for the Party’s effort against Rep. Aucoin.
Respondents complied with these requests. Attachment 2.

A review of these materials, however, raised additional
questions. First, the invoice relating to the newspaper ads noted
an outstanding balance of $292.80 (Attachment 2, page 5). Another
invoice (Attachment 2, page 6) noted that this same amount is a
"[clredit for donation of commission from media placements in the
Oregonian.®™ Counsel has explained that essentially, Robeson
Marketing Communications ("Robeson") forgave the remaining $292.80
of the bill. Thus, it appears that Robeson made a contribution in
the amount of $292.80 to the Oregon Republican Party. As this
Office has confirmed with the Corporations Division of the Oregon
Office of the Secretary of State that Robeson is not incorporated,
it appears that the Oregon Republican Party violated 2 U.S.C.

§ 434 by failing to report this in-kind contribution from Robeson.
A second question has to do with the complete payment of
invoices relating to the radio ad. An invoice dated May 13, 1992

shows a balance owed of $1,673.34. Counsel has explained that
because the invoice for the radio ads was underpaid in advance by
this amount, this amount was added to another invoice for a radio
schedule encouraging independent voters to take part in Oregon’'s

Republican primary election. This account is confirmed by a




memorandum dated December 29, 1992 and a letter dated December 30,
1992, both of which were apparently issued by Robeson at the
request of the Party’s counsel. Attachments 3 and 4.

Because no other payment to Robeson could be located on the
Party’s federal reports, it appeared that state funds may have
been used to pay for this second invoice, and thus to pay for a
portion of the radio ad critical of Congressman AuCoin. Counsel
for the Party has confirmed that this second invoice was paid for
in its entirety with funds from its state account. Because Oregon
law allows state political committees to accept corporate and
union funds, it thus appears that illegal funds, in the amount of
$1,673.34, were used in connection with a federal election.

In telephone conversations with counsel on December 29, 30,
and 31, 1992, staff of this Office explained that it appeared that
additional violations of the Act may have occurred based on the
information provided. On January 4, 1993, counsel informed this
Office that he wished the previous request for pre-probable cause
conciliation to extend to any additional violations as well.

II. ANALYSIS

Pursuant to 2 U.S.C. § 434(a)(1l), each treasurer of a
political committee shall file reports of the receipts and
disbursements of that committee. Each such report shall disclose
the identification of every person who makes a contribution when

that contribution is in excess of $200 within the calendar year,

together with the date and amount of any such contribution. See

2 U.S.C. § 434(b)(3)(A). The term contribution includes the

provision of any service at a charge that is less than the usual




%

and normal charge. See 11 C.F.R. § 100.7(2a)(1)(iii)(A). TIf a

-4-

service is provided at less than the usual and normal charge, the

amount of the contribution is the difference between the usual and
normal charge for the service at the time of the contribution and

the amount charged to the political committee. 1Id.

Pursuant to 2 U.S.C. § 441b(a), it is unlawful to use
corporate or labor union monies in connection with a federal
election. Pursuant to 11 C.F.R. § 102.5(a)(1)(1), a political
committee must establish a separate federal account, and must make
all disbursements, contributions, expenditures and transfers in
connection with a federal election from this account.

The Party contracted with Robeson to provide certain services
in connection with radio and newspaper ads critical of Congressman
Les AuCoin. These services were invoiced separately, and it
appears that the Party paid for these services in advance. With
respect to the newspaper ads, the Party pre-paid $9,991.43 of a
final bill of $10,284.23. Subsequently, Robeson forgave the
remaining $292.80.

Because the bill for services appears to represent the usual
and normal charge for these services, the forgiveness of the
remaining amount resulted in a contribution to the Party. No such
contribution has been reported by the Party. Accordingly, this
Office recommends that the Commission find reason to believe that
the the Oregon Republican Party and Bert Farrish, as treasurer,
violated 2 U.S.C. § 434(b)(3)(A).

With respect to the invoice for the radio ads, the Party




pre-paid $43,334 of a final bill of $45,007.34. Subseguently,
Robeson credited excess funds from a third invoice which the Party
had pre-paid. The monies toward this third invoice came from the
Party’s state account. Under Oregon law, political committees may
accept contributions from corporations and labor unions. By
allowing Robeson to use funds paid from its state account to
offset amounts due on the AuCoin ads, the Party has effectively

made an expenditure from its state account in connection with a

federal election. Moreover, as the state account may have

contained corporate and labor union monies, their use in
connection with the AuCoin ads would constitute a violation of
section 441b(a). See, e.g., MUR 2998. Accordingly, this Office
recommends that the Commission find reason to believe that Oregon
Republican Party and Bert Farrish, as treasurer, violated 2 U.S.C.
§ 441b(a) and 11 C.F.R. § 102.5(a)(1)(i).

III. DISCUSSION OF CONCILIATION PROVISIONS AND CIVIL PENALTY










RECOMMENDATIONS

Find reason to believe that the the Oregon Republican Party
and Bert Farrish, as treasurer, violated 2 U.S.C.
§§ 434(b)(3)(a) and 441b(a), and 11 C.F.R. § 102.5(a)(1)(1i).

Enter into conciliation with the Oregon Republican Party and
Bert Farrish, as treasurer, prior to findings of probable
cause to believe.

Approve the attached Factual and Legal Analysis and
conciliation agreement, and the appropriate letter.

Lawrence M. Noble
General Counsel

Date ; ‘ Lois

Associate @eneral Counsel

Attachments

Request for conciliation
Response to First Regquest
Explanation of Radio Ad Payment

Additional explanation of Radio Ad Payment

Factual And Legal Analysis
Proposed Conciliation Agreement

Staff assigned: Tony Buckley
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Oregon Republican Party and MUR 3524
Bert Farrish, as treasurer.

CERTIFICATION

1, Marjorie W. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on January 13, 1993, the
Commission decided by a vote of 4-2 to take the following

actions in MUR 3524:

Frind reason to believe that the Oregon
Republican Party and Bert Farrish, as
treasurer, violated 2 U.S.C. §§ 434(b)
(3)(A) and 441b(a), and 11 C.F.R.

§ 102.5(a)(1)(i).

Enter into conciliation with the Oregon
Republican Party and Bert Farrish, as
treasurer, prior to findings of probable
cause to believe.

(Continued)




%

Federal Election Commission
Certification for MUR 3524
January 13, 1993

Approve the Factual and Legal Analysis
and conciliation agreement, and the
appropriate letter, as recommended in
the General Counsel’s Report dated
January 6, 1993.

Commissioners McDonald, McGarry, Potter, and Thomas

voted affirmatively for the decision; Commissioners

Aikens and Elliott dissented.
Attest:

/1-/2-95

Date

orie W. Emmons
ary of the Commission

Received in the Secretariat: Jan. 8, 1993 11:31 a.m.
Circulated to the Commission: Jan. 8, 1993 12:00 p.m.
Deadline for vote: Jan. 13, 1993 4:00 p.m.

dr




FEDERAL ELECTION COMMISSION

WASHINGTON, DC 20463

January 14, 1993

BY FEDERAL EXPRESS

Mark W. Eves, Esq.

Eves & Wade

Suite 200

3236 S.W. Kelly Avenue
Portland, Oregon 97201-4679

RE: MUR 3524
Oregon Republican Party and
Bert Farrish, as treasurer

Dear Mr. Eves:

On December 1, 1992, the Federal Election Commission found
reason to believe that your clients, the Oregon Republican Party
and Bert Farrish, as treasurer, violated 2 U.S.C.

§ 434(b)(6)(B)(iv). You were notified of this finding on
December 11, 1992.

Upon reviewing additional information supplied by you and
your clients, the Commission, on January 13, 1993, found that
there is also reason to believe the Oregon Republican Party and
Bert Farrish, as treasurer, violated 2 U.S.C. §§ 434(b)(3)(A) and
441b(a), and 11 C.F.R. § 102.5(a)(1l)(i). The Factual and Legal
Analysis, which formed a basis for the Commission’s finding, is
attached for your information. Also on January 13, 1993, the
Commission, at your request, determined to enter into negotiations
directed towards reaching a conciliation agreement in settlement
of all aspects of this matter prior to findings of probable cause
to believe.

Enclosed is a conciliation agreement that the Commission has
approved in settlement of this matter. If your clients agree with
the provisions of the enclosed agreement, please sign and return
it, along with the civil penalty, to the Commission. In light of




e CO

Mark W. Eves, Esqg.
MUR 3524
Page 2

the fact that conciliation negotiations, prior to a finding of
probable cause to believe, ate'limited to a maximum of 30 days,
you should respond to this notification as soon as possible.

If you have any questions, please contact Tony Buckley, the
attorney assigned to this matter, at (202) 219-3690.

Sincerely,

A P

Scott E. Thomas
Chairman

Enclosures
Factual and Legal Analysis
Conciliation Agreement




FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Oregon Republican Party and MUR 3524
Bert Farrish, as treasurer

On December 1, 1992, the Federal Election Commission
("Commission") found reason to believe that the Oregon Republican
Party ("the Party") and Bert Farrish, as treasurer
("Respondents"), violated 2 U.5.C. § 434(b)(6)(B)(iv) by failing
to report the costs associated with certain communications as
coordinated campaign expenditures pursuant to 2 U.S.C.

§ 441a(d)(3). On December 18, 1992, counsel for Respondents faxed
a request to enter into pre-probable cause conciliation. 1In an
effort to resolve the matter, the Office of the General Counsel
requested certain information from Respondents and Respondents
complied with these requests. A review of these materials,
however, raised additional reason to believe findings described
below. On January 4, 1993, counsel informed the Commission that
he wished the previous request for pre-probable cause conciliation
to extend to any additional violations as well.

Pursuant to 2 U.S.C. § 434(a)(l), each treasurer of a
political committee shall file reports of the receipts and
disbursements of that committee. Each such report shall disclose
the identification of every person who makes a contribution when
that contribution is in excess of $200 within the calendar year,

together with the date and amount of any such contribution. See
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2 U.S5.C. § 434(b)(3)(A). The term contribution includes the
provision of any service at a charge that is less than the usual
and normal charge. See 11 C.F.R. § 100.7(a)(1)(iii)(A). 1If a
service is provided at less than the usual and normal charge, the
amount of the contribution is the difference between the usual and
normal charge for the service at the time of the contribution and
the amount charged to the political committee. 1Id.

Pursuant to 2 U.S.C. § 441b(a), it is unlawful to use
corporate or labor union monies in connection with a federal
election. Pursuant to 11 C.F.R. § 102.5(a)(1)(i), a political
committee must establish a separate federal account, and must make
all disbursements, contributions, expenditures and transfers in
connection with a federal election from this account.

The Party contracted with Robeson Marketing Communications
("Robeson") to provide certain services in connection with radio
and newspaper ads critical of Congressman Les AuCoin. These
services were invoiced separately, and it appears that the Party
paid for these services in advance. With respect to the
newspaper ads, the Party pre-paid $9,991.43 of a final bill of
$10,284.23. Subsequently, Robeson forgave the remaining $292.80.

Because the bill for services appears to represent the usual
and normal charge for these services, the forgiveness of the
remaining amount resulted in a contribution to the Party. No such
contribution has been reported by the Party. Accordingly, there
is reason to believe that the the Oregon Republican Party and Bert
Farrish, as treasurer, violated 2 U.S.C. § 434(b)(3)(A).

With respect to the invoice for the radio ads, the Party
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pre-paid $43,334 of a final bill of $45,007.34. Subsequently,
Robeson credited excess funds from a third invoice which the Party
had pre-paid. The monies toward this third invoice came from the
Party’s state account. Under Oregon law, political committees may
accept contributions from corporations and labor unions. By
allowing Robeson to use funds paid from its state account to
offset amounts due on the AuCoin ads, the Party has effectively
made an expenditure from its state account in connection with a
federal election. Moreover, as the state account may have
contained corporate and labor union monies, their use in
connection with the AuCoin ads would constitute a violation of
section 441b(a). See, e.g., MUR 2998. Accordingly, there is
reason to believe that Oregon Republican Party and Bert Farrish,
as treasurer, violated 2 U.S.C. § 441b(a) and 11 C.F.R.

§ 102.5(a)(1)(i).




BEFORE THE FEDERAL ELECTION COMMISSION »/ '~

In the Matter of

)
)

Oregon Republican Party and ) MUR 3524 SENS|TIVE
)

Craig C. Brenton, as treasurer
GENERAL COUNSEL’S REPORT
Ls BACKGROUND

On December 1, 1992, the Commission found reason to believe
that the Oregon Republican Party ("the Party") and Bert Farrish,
as treasurer, violated 2 U.5.C. § 434(b)(6)(B)(iv) by failing to
report the costs associated with certain communications as
coordinated campaign expenditures pursuant to 2 U.S.C.

§ 44la(d)(3). On December 18, 1992, counsel for Respondents faxed
a request to enter into pre-probable cause conciliation to this
Office. In an effort to be able to resolve this matter
expeditiously, this Office requested certain information from
Respondents. Respondents complied with these requests.

A review of these materials raised additional questions. 1In
telephone conversations with counsel on December 29, 30 and 31,
1992, staff of this Office explained that, based on the
information provided, it appeared that additional violations of
the Act may have occurred. On January 4, 1993, counsel informed
this Office that he wished the previous request for pre-probable
cause conciliation to extend to any additional violations as
well.

On January 13, 1993, the Commission found reason to believe
that the Oregon Republican Party and Bert Farrish, as treasurer,

violated 2 U.S.C. §§ 434(b)(3)(A) and 441b(a), and 11 C.F.R.
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§ 102.5(a)(1)(i). Also on that date, the Commission agreed to

enter into conciliation with Respondents and approved an agreement

in settlement of this matter. Attached is a signed conciliation

agreement which this Office recommends the Commission accept in
resolution of this matter. Attachment 1.

II. ANALYSIS













I1II. RECOMMENDATIONS

Accept the attached conciliation agreement.
Approve the appropriate letter.

Close the file.

Lawrence M. Noble
General Counsel

2/11]4%

Lois G. L¢rner
Associate General Counsel

Date

Attachments
1. Modified Conciliation Agreement
2. February 22, 1993 Letter from Counsel
3. June 25, 1993 Letter from Counsel

Staff Assigned: Tony Buckley




FEDERAL ELECTION COMMISSION

WASHINCTON DC 20401

MEMORANDUM

TO: LAWRENCE M. NOBLE
GENERAL COUNSEL

FROM: MARJORIE W. EMMONS/BONNIE J. ROSS@/
COMMISSION SECRETARY

DATE: AUGUST 20, 1993

SUBJECT: MUR 3524 - GENERAL COUNSEL'S REPORT
DATED AUGUST 17, 1993.

The above-captioned document was circulated to the

Commission on _Tuesday, August 17, 1993 at 4:00 p.m.

Objection(s) have been received from the

Commissioner(s) as indicated by the name(s) checked below:

; a - XXX D)
Commissioner Aikens {FOR TEHE RECORD ONLY.

E » & XXX
Commissioner Elliott "

Commissioner McDonald
Commissioner McGarry
Commissioner Potter

Commissioner Thomas

This matter will be placed on the meeting agenda

for Tuesday, September 14, 1993.

Please notify us who will represent your Division before
the Commission on this matter.




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 3524

)
)
Oregon Republican Party and )
Craig C. Brenton, as treasurer)

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the
Federal Election Commission executive session on

September 14, 1993, do hereby certify that the Commission

decided by a vote of 4-2 to take the following actions in

MUR 3524:

1. Accept the conciliation agreement attached
to the General Counsel’s report dated
August 17, 1993.
Approve the appropriate letter as recommended
in the General Counsel’s report dated
August 17, 1993.

. Close the file.

Commissioners McDonald, McGarry, Potter, and Thomas
voted affirmatively for the decision; Commissioners Aikens
and Elliott dissented.

Attest:

9-15- 23 Hepiance . 2

Marjorie W. Emmons
Secretary of the Commission




FEDERAL ELECTION COMMISSION

WASHINGTON, DC 20463

Septeﬁber 24, 1993

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Judith L. Corley, Esq.
Perkins Coie

607 14th Street, N.W.
washington, D.C. 20005-2011

RE: MUR 13524
Dear Ms. Corley:

This is in reference to the complaint you filed on behalf of
the Democratic Senatorial Campaign Committee with the Federal
Election Commission on May 15, 1992, concerning certain activity
by the Oregon Republican Party.

The Commission found that there was reason to believe the
Oregon Republican Party and its treasurer violated 2 U.S.C.
§ 434(b)(6)(B)(iv), a provision of the Federal Election Campaign
Act of 1971, as amended ("the Act"), and conducted an
investigation in this matter. Subsequently, the Commission also
found that there was reason to believe the respondents violated
2 U.S.C. § 434(b)(3)(A) and 441b(a), and 11 C.F.R.
§ 102.5(a)(1l)(i). On September 14, 1993, a conciliation agreement
signed by the respondents was accepted by the Commission.
Accordingly, the Commission closed the file in this matter. A
copy of this agreement is enclosed for your information. Enclosed
you will also find a Statement of Reasons from one Commissioner
explaining his vote. This document will be placed on the public
record as part of the file of MUR 3524.

If you have any questions, please contact me at (202)
219-3690.

Sincerely,

:21
To%& Buckley
Attorney

Enclosures
Conciliation Agreement
Statement of Reasons




FEDERAL ELECTION COMMISSION

WASHINGCTON D C 20461}

September 24, 1993

Geoffrey D. Brown, Treasurer
Re-Elect Packwood Committee

5301 Wisconsin Avenue, N.W.

Washington, D.C. 20015

RE: MUR 3524

Dear Mr. Brown:

This is to advise you that this matter is now closed. The
confidentiality provisions at 2 U.S.C. § 437g(a)(12) no longer
apply and this matter is now public. 1In addition, although the
complete file must be placed on the public record within 30 days,
this could occur at any time following certification of the
Commission’s vote. If you wish to submit any factual or legal
materials to appear on the public record, please do so as soon as
possible. While the file may be placed on the public record
before receiving your additional materials, any permissible
submissions will be added to the public record upon receipt.

I1f you have any questions, please contact me at (202)
219-3690.

Sincerely,
.—<:1;— Z.

Tony Luc ley

Attorney




FEDERAL ELECTION COMMISSION

WASHINGTON D C 20461

September 24, 1993

Mark W. Eves, Esq.

Eves & Wade

3236 S.W. Kelly Avenue
Suite 200

Portland, Oregon 97201-4679

RE: MUR 3524
Oregon Republican Party and
Craig C. Brenton, treasurer

Dear Mr. Eves:

On September 15, 1993, the Feder&l Election Commission
accepted the signed conciliation agreement submitted on behalf of
your clients, Oregon Republican Party and Craig C. Brenton, its
treasurer, in settlement of violations of 2 U.S.C.

§§ 434(b)(3)(A), 434(b)(6)(B)(iv) and 441b(a), and 11 C.F.R.

§ 102.5(a)(1)(1i), provisions of the rederal Election Campaign Act
of 1971, as amended ("the Act"), and the Commission’s regulations.
Accordingly, the file has been closed in this matter.

The confidentiality provisions at 2 U.S.C. § 437g(a)(12) no
longer apply and this matter is now public. 1In addition, although
the complete file must be placed on the public record within 30
days, this could occur at any time following certification of the
Commission’s vote. If you wish to submit any factual or legal
materials to appear on the public record, please do so as soon as
possible. While the file may be placed on the public record
before receiving your additional materials, any permissible
submissions will be added to the public record upon receipt.

Pleagse be advised that information derived in connection with
any conciliation attempt will not become public without the
written consent of the respondent and the Commission. See
2 U.S.C. § 437g(a)(4)(B). The enclosed conciliation agreement,
however, will become a part of the public record.

Enclosed you will find a copy of the fully executed
conciliation agreement for your files. Please note that the first
installment payment on the civil penalty is due within 60 days of




Mark W. Eves, Esq.
HUR 3534 & O
Page 2

the conciliation agreement’'s effective date. Amendments to
reports must be filed within 30 days of the conciliation
agreement’s effective date.

Enclosed you will also find a Statement of Reasons from one
Commissioner explaining his vote. This document will be placed on
the public record as part of the file of MUR 3524,

If you have any questions, please contact me at (202)
219-3690.

Sincerely,

N

To:k Buckley
Attorney

Enclosures
Conciliation Agreement
Statement of Reasons




BEPORE THE FEDERAL ELECTION COMMISSION
In the Matter of

Oregon Republican Party and MUR 3524
Craig C. Brenton, treasurer

CONCILIATION AGREEMENT

This matter was initiated by a signed, sworn, and notarized
complaint by the Democratic Senatorial Campaign Committee. The
Federal Election Commission ("Commission") found reason to believe
that the Oregon Republican Party and its then-treasurer, Bert
Farrish, violated 2 U.S.C. §§ 434(b)(3)(A), 434(b)(6)(B)(iv) and
441b(a); and 11 C.F.R. § 102.5(a)(1)(i).

NOW, THEREFORE, the Commission and the Oregon Republican
Party and its current treasurer, Craig C. Brenton ("Respondents”),
having participated in informal methods of conciliation, prior to
findings of proﬁable cause to believe, do hereby agree as follows:

I. The Commission has jurisdiction over the Respondents and
the subject matter of this proceeding, and this agreement has the
effect of an agreement entered pursuant to 2 U.S.C.

§ 437g(a)(4)(A)(i).
II1. Respondents have had a reasonable opportunity to
demonstrate that no action should be taken in this matter.
I1I. Respondents enter voluntarily into this agreement with the
Commission.
I1Vv. The pertinent facts in this matter are as follows:
1. The Oregon Republican Party is a State committee

within the meaning of 2 U.S.C. § 431(15).
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Brenton is the the Orecen

Republican Party. Neither Craig C. Brenton nor any other current

cfficer vf the Oregon Republican Party was an officer c¢f the Party
the time the events which are the subject of this agreement
took place.

3. Senator Robert Packwood was the presumptive candidate
of the Oregon Republican Party for the 1992 Oregon general
election for the U.S. Senate at the time of the events in this
matter.

4. At the time cf the events in this matter,
Rkepresentative Les AuCcoin and businessman Harry Lonsdale were
running in the Democratic primary election to be that party’s U.S.
Senate candidate in the 1982 Oregon ceneral election.

S. Robeson Marketing Communications is an uninceorporated
business which provided services relating to the production ancd
piacement cf the newspaper anc¢ radic ads which are the subject of
this matter.

€. Pursuant to 2 U.S.C. § 44la(d)(3), a State committee
cf a peclitical party mayv not make any expenciture in connection
with the general election campaign cf any candidate for the cffice
¢f Senator wi i 113 ? with that party, which

by the votinc age population ol

eleczion
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7. & State committee such as the Party must report such
expenditures, known as coordinated campaign expenditures,
separately. See 11 C.F.R. § 104.3(b)(1)(viii). Alparty does not
have tec consul: or coordinate with the candidate for a coordinated
campaign expenditure to occur. See Advisory Opinion 1984-15.

€. 1In reporting coordinated campaign expenditures, a
committee must include the name of the person receiving such
expenditures; the date, amount and purpose oI such expenditures;
and the name of, and cffice sought by, the candidate on whose
behalf the expenditure is made. See 2 U.S.C. § 434(b)(6)(B)(iv).

€. A communication is considered to be "in connection
with 2 generzl election,"” and thus a coordinated campaign
expenditure, where it both depicts 2 clearly identified candidate
and conveys an electioneering message. See Advisory Opinion
1984-15.

10. Every report filed by a committee shall disclose the
identificaticn cf every perscn whe makes a contribution when that

contribution is in excess of $200 within the calendar vear,

together with the date and amount of any such contribution. Se

2 U.5.C. § 434(b)(3)(A). The term contribution includes the

provision of any service at a charge that is less than the usual

service is provided at less than the usual and normal charge, the

normal charge for the service at the time of the conzribution and

tnie amount chargeG to the political

committee.

[ 3
n.
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1. pPursuant to 2 U.S.C. § €41b(a), it is unlawful to use

-
-

corporate c¢r labor union monies in connection with a federal

election. Oregon law allows a state political committee to accept
ceniributicns frem corporations ané labor unions.

12. Pursuvant to 11 C.F.R.§ 102.5(a)(1)(i), a political
committee must establish a separate federal account, and must make
all disbursements, contributions, expenditures and transfers in
connection with a federal election from this account.

13. On March 26 andéd 29, 1°S2, the Oregon Republican Party,
without consulting or coorcinating with Senator Packwood, ran a

newspaper ad in The Oregonian which criticized Representative

AuCoin for bouncing checks at the bank at the U.S. House of
Representatives. The ad clearly identified Representative AuCcin,
and suaggestec that, because of his involvemern: with the House
Bank, he was out c¢f touch with the voters of Oregon. As & result,
the newspaper ad sought to diminish Representative Aulcin’s

suppert in the

o)

rimary election. The cost of production and
clacement of this ad totalled $12,409.48.

14. 1In the week preceding the May 19th primary election
the Oregon Republican Party, without consulting or coordinating
with Senator Packwood, broadcast a radio ad which also ¢r

ing checks at the House Bank. The

"
(8

acdioc acd clearly :dentified Representative Aulein, and suggested
that he was lying to the voters of Oregon regarding his
inveolvement with “he House Bank. The QOregon Republican Party

spent $

Y

2,886.09 on the production an
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15. The newspaper and radio ads were intendec to help
Senator Packwood in the general election either by helping to
defeat Representative AuCoin in the Democratic primary election
and enabling Senator Packwood to face a perceived weaker candidate
in the general election, or helping to weaken Les AuCoin for the
general election contest against Senator Packwood.

16. Costs associated with the radio and newspaper ads were
coordinated campaign expenditures by the Oregon Republican Party
on behalf of Senator Robert Packwooc.

17. Respondents did not identify costs associated with the
ads as being made to advance Senator Packwood's general election
effort; rather, Respondents reported most of these costs
generically as "Other Federal Operating Expenditures.”

18. The Oregon Republican Party pre-paid Robeson Marketing
2 fcr the mecia placements £for the
newspaper ac. The first of two invcices for the newspape:r ad
S2.8C more than the Party had pre-paicd. Robeson forgave
0 rather than reguiring payment by the Party.

1¢. Respondents did not repcrt this in-kind contribution
by Rcbeson Marketing Communications.

20. The Oregon Republican Party p

"

e-paic Robeson Marketing

Communications $43,334.00 £cr the remaining fees and expenses for
the newspaper ad and for all fees and expenses relating to the

racéic acds. then the actuzal bill came to meore than 545,000,
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The Orecon Kepublican Party contends that Robeson
epplied the funds previously paid from the party's non-federal
account .without the consent of the Party. However, until notified
of an apparent violation by Commission staff some seven months
later, the Party did not seek reimbursement of any of the amounts
applied from its non-federal account and did nct begin its efferts
to satisfy the remainder of the bill with clean funds from
federal account.

v Respondents failed to properly report costs of

than $55,000 associated with the racdic and newspaper ads ¢

of Les AuCoin, in violation of 2 U.S.C. § 434(b)(6)(B)(iv).

2. Respondents failed to report receipt of an in-kind
contribution f£rom Robeson Marketing Communications, in violation
of 2 U.S5.C. § 434(b)(3)(Aa).

3. Respondents used funds preohibited by the Act tc pay
of the at issue in this in violation of
U.8.C. § @441lb(e) and 11 C.F.H.
VI. Respecndents wi ¥ civil penalty to the Federal

Election Commission i ] Ten Thousand dollars

($10,000), pursuant 2 U . 37g(a)(5)(A), such penalty

cf 51,000 due sixty days from

nsecutive monthly install
vayments cZ $1,000 each;

ach such instellimen

the date of the previous
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4. In the even: that any :installment pavment is not
received by the Commission within five cays of the date it becomes
due, the Commission may, at its ciscretion, accelerate the
remaining payments ané cause the entire amount to become due upon
ten days written notice to the respondents. Failure by the
Commission to accelerate the payments with regard to any overdue
installment shall not be construed as a waiver of its right to do
so with regard to future overdue installments.

€. Respondents will amend their reports on £file with the
Commission to accurately report 2ll the expenditures (including
the in-kind contribution) for the radio and television ads as
Section 44la(d) expenditures.

VII. The Commission, on request of anyone Iiling a complaint
under 2 U.S.C. § 437g(a)(l) concerning the matters at issue herein
cr on its own motion, may review compliance with this agreement.

If the Commission believes that this agre
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VIII. This agreement shall become eZfective as of the date that
2ll parties heretc have executec same and the Commissicn has
approvecd the entire agreement.

IX. Respecndents shall have no more than 30 days from the date

1is ag-eement becomes elfective to comply with 2nd implement the




reguirements contei in 13 i to Bo notify the

Commission.

iation Agreement constitutes the entire

the parties on the matters raised herein, andé no

agreement, either written or oral,
agents of either party, that is not

acreement shall be enforceable.

TEE COMMISSION:

Lawrence M. Nokble
Generel Counsel

rner
General

RESPONDENTS ;




FEDERAL ELECTION COMMISSION

WASHINGTON, D C. 20463

In the Matter of

Oregon Republican Party and
Craig C. Brenton, as treasurer

STATEMENT OF REASONS
Vice Chairman Potter

This matter again raises for the Commission the important
question of what speech is subject to our regulation, and thus
what speech must be reported or is subject to the limits or
prohibitions of the federal election laws. The Supreme Court
has stated that generally a2 communication must expressly
advocate the election or defeat of a federal candidate before it
is considered to be "in connection with an election" and
therefore regulated by the Commission. That Court, and lower
courts subsegquently elaborating, have attempted to define such
"express advocacy." Meanwhile, in Advisory Opinion 1984-15 the
Commission established a test for party coordinated expenditures
requiring that they be "made for the purpose of influencing the
outcome of the general election."”™ 1Id. (emphasis added). Having
not been a part of the Commission’s discussion of that Advisory
Opinion, I find some tension between the Commission’s standard
expressed in AO 1984-15 and the various court holdings defining
when communications constitute expenditures subject to our
regqulation.

However, based on applicable Commission precedents, I voted
to open an investigation in this matter because the complaint
included contemporaneous newspaper accounts of public statements
quoting the Chairman of the Oregon Republican Party as stating
that the communication expenditures involved were intended to
assist his party’s general election nominee. With such a
statement on the record, whether or not accurately quoted, 1I
believed the relatively low threshold to open an investigation
and gather further information had been met.

The Respondent in this case has now come to the Commission
with a signed conciliation agreement in which Respondents
specifically admit: (1) that they "intended to help Senator
Packwood in the general election”™ (Clause 15); (2) that the
"[closts associated with the radio and newspaper ads were
coordinated campaign expenditures by the Oregon Republican Party
on behalf of Senator Robert Packwood" (Clause 16) and (3) that
as such those expenditures were not reported correctly




Statement of loa.on.ull 3524 . -PAGE 2-

Vice Chairman Potter

(Clause 17). Respondents are admitting to the Commission in a
signed conciliation agreement that they violated the Federal
Election Campaign Act of 1971, as amended ("the Act).
Respondents explicitly admit to failing to report the
expenditures as they now claim they should have been reported.
As noted, I am concerned with .the disparity between the legal
standard of AO 1984-15 and that developed by the Courts.
However, I do not believe that as a Commissioner I have the
authority to reject an admission presented by a Respondent party
committee if the reason for rejection would be that the
Respondents need not, in my opinion, have adamitted a violation
of the election laws. In light of the agreement presented by
Respondent, it is irrelevant whether I think these communication
expenditures must be treated as coordinated party expenditures.
Respondents have chosen to make their adaissions, and have
characterized their previously filed reports as incorrect. 1In
light of their decision, and their offer to pay the appropriate
penalty, I believe the Commission is obligated to accept their
characterization.

I recognize the unusual circumstances of the Respondents in
this matter. Specifically, the record and the conciliation
agreement indicate that those persons responsible for the
expenditures in this matter are no longer in office. Instead,
they have been replaced by new persons, apparently uninvolved in
these expenditures, who are willing to admit to violations by
their predecessors. There is no evidence in the record that
the predecessors have reviewed this agreement or concur with its
admissions. However, this result is necessary given the
operation of associational and Commission legal doctrines.
Specifically, as a matter of law we presume that committees are
on-going entities and that their currently legally constituted
officers can bind those committees when conciliating with the
Commission, even when the conciliation agreement involves the
actions of previous officers and agents of the Committee.

This case, coming within days of the decision of the U.S.
District Court for the District of Colorado, FEC v. Colorado
Republican Federal Campaign Committee, et al., (Civil Action No.
89-N-1159), agaln demonstrates the urgency of the Commission’s
effort to establish a clear standard for when a communication is
regulated by the Commission in that it "expressly advocates the
election or defeat of a candidate for federal office."
Accordingly, I hope the Commission will redouble its efforts to
clarify its standards in this very difficult and important area
in a way that gives candidates, party committees, and others,

some guidance.
Trevor Po!tot

Vice Chairman

September 15, 1993




FEDERAL ELECTION COMMISSION

WASHINCTON, DC 2046)

THIS IS THE END OF MR # _3534
mmnuenﬁﬁ@!j‘ﬁ_ CAMERA NO. 4

CAERAMAN E.&5-




