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UNITED STATES OF MERICA

BEFORE THE FEDERAL ELECTION CONNISSION

LAWRENCE A. AGRAN, EUGENE J. MCCARTHY
LENORA B. FULANI and RAFAEL MENDEZ,

Complainants,

--against--

FERNANDO FERRER, Bronx Borough
President, CITY OF NEW YORK, RICARDO
FERNANDEZ, President of Lehman College,
LEHMAN COLLEGE, WILLIAM J. CLINTON,
CLINTON FOR PRESIDENT COMMITTEE,
EDMUND G. BROWN, JR., and BROWN FOR
PRESIDENT
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Respondents.
-------------------------

1. This is a complaint alleging violations of 2

U.S.C. 441b(a) and 11 C.F.R. 1§ 110.13, 114.4(e)(3) arising out

of the co-sponsorship of a debate beteen presidential candidates

Bill Clinton and Jerry Brown by a municipal corporation and a

nonprofit educational corporation. The sponsorship by a munici-

pal corporation is clearly an illegal corporate campaign contri-

bution to candidates Clinton and Brown. The sponsorship by the

nonprofit educational corporation may have otherwise been allow-

able under the FEC debates regulation, but by reason of its part-

nership with a highly partisan and illegal co-sponsor, it too is

engaging in prohibited activity.

2. Complainants LAWRENCE A. AGRAN and EUGENE J.

MCCARTHY are candidates for the presidential nomination of the

~ .- ;
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oatio Party. Each of them wam on the ballot in the New lrk

State Democratic Primary held on April 7, 1992. Aqran resides in

Irvine, California; McCarthy resides in St. Paul, Minnesota.

3. Complainant LENORA B. FULANI is a resident of the

City of New York. She is a former candidate for the 1992 presi-

dential nomination of the Democratic Party and currently an

independent candidate for the presidency. She is the Chairperson

of the New Alliance Party.

4. Complainant RAFAEL MENDEZ is a resident of the

County of the Bronx, City of New York, State of New York. He has

been a candidate for public office including, most recently, a

rcandidate for a seat on the New York City Council in the Bronx.

He is a leader of the New Alliance Party.

5. Respondent IF RANDO FERRER is the Borough Presi-

dent of Bronx County. Respondent CITY OF NEW YORK is a muicipal

0corporation in the State of New York. Bronx County is part of

Cthe City of New York municipal corporation.

6. Respondent RICARDO FERNANDEZ is President of

respondent LEHMAN COLLEGE. Lehman College is a public institu-

tion of higher education which is, upon information and belief,

chartered by the New York State Board of Regents.

7. Respondents WILLIAM J. CLINTON and EDMUND G.

BROWN, JR., are candidates for the presidential nomination of the

Democratic Party, and were on the April 7, 1992 New York State

Primary ballot. Their respective campaign committees are also

named as respondents herein.



S. Tmpondt Ferrer and respondent hman College

co-sponsored a debate (the "debate") between candidates for the

Demoaatic Party presidential nomination on March 31, 1992, at

Lebman College's Center for the Performing Arts Center.

9. On or about March 9, 1992, respondents issued a

press release on the letterhead of Ferrer, copy annexed hereto as

Exhibit A. The press release portrays Ferrer as the principal

organizer of the debate.

10. Upon information and belief Ferrer acted as the

main organizer of the event, and used the resources of the New

York City municipal corporation to promote, publicize, organize,

administer and otherwise support and fund the event.

CO 11. Upon information and belief, to the extent Lehman
LOl

College provided resources for the debate, for all practical it

gave Ferrer control over the use of these resources.

0%. 12. Ferrer is an elected official and active political

o leader. He is actively ewaged in brokering n mwrous political

relationships including, among others, the possible support of

himself and other political leaders for the Clinton or Brown

candidacies.

13. Ferrer and his political allies are political

competitors of the New Alliance Party (NAP). NAP was supporting

the candidacy of Agran in the New York primary. NAP also suppor-

ted the right of McCarthy to be on the ballot in New York State.

14. There were only four Democratic Party presidential

candidates on the ballot in New York State who had active cam-



91 * .'6 S0 -
Psign -- Agran, Brownm, Clinton and McCarthy. Ferrer invited

Drown and Clinton to the debate,, the two candidates sanctioned by

Demcratic Party leadership,, but he excluded the two insurgent

Demcratic candidates who have received support from NAP,, Agran

and McCarthy.

15. Upon information and belief, Ferrer closely con-

trolled the staging of the event, the granting of broadcaster and

other print media access to the debate and to the candidates, and

the distribution of tickets to the event, in a manner designed to

further his partisan political goals. Admission to the audience

was "by invitation only." jqj Exhibit D. A relatively small

number of the available invitations were provided to Lehman

College for distribution. The vast majority of the invitations,

which were under Ferrer,'s control, were distributed through his

partisan political networks as a form of patronage.

16. At the night of the event,, complainant Fulani

arrived with a valid credential to be in the audience and got on

line to enter. The police at the entrance point were observed

making note of her presence and communicating about the fact that

she was present. Just as it iras her turn to enter,, the police

stopped the line and stopped her from entering. In order to keep

Fulani out,, the police closed of f admission to both her and to

many others behind her in line who also had invitations. These

people were kept out even though the event had not started and

the auditorium never exceeded about 80% of its capacity. af

Exhibit D. Upon information and belief the police were acting



u Instructions of Forter and or his agents to keep Fulani out

of the auditorium.

17. Complainant Larry Agran gained admission to the

auditorium. From the audience he spoke up to ask to be included

in the debate. He was forceibly ejected by the police from the

auditorium and placed under arrest. SM Exhibit D.

First Violation

18. 2 U.S.C. § 441b(a) provides, in part, that "It is

unlawful . . . for any corporation whatever . . . to make a

contribution or expenditure . . . in connection with any primary

election or political convention or caucus held to select candi-

dates for any of the foregoing offices (including President], or

for any candidate, political committee, or other person knowingly

to accept or receive any contribution prohibited by this section

000 
000

019. The City of Now York, of which the Office of Bronx

Dorough President is a part, is a corporation subject to the

W abov-quoted prohibition. The prohibition applies both to cash

C% and in-kind contributions.

M20. All and any in-kind services or materials and/or

cash expenditures made by Ferrer's office, directly or indirect-

ly, for the sponsorship of the debate are illegal campaign

contributions.

21. All of the respondents herein were given detailed

written notice by complainants in advance of the debate that the

respondents actions violated federal law. The notice consisted



ot a letter and a proposed draft complaint to the PW setting

fth the spific legal violations. Copies of the letters are

annexed hereto as Zxhibit B; a copy of the prop draft com-

plaint that was enclosed with each letter is aed reto as

Exhibit C. Hence Brown and Clinton and their campaign committees

were on prior written notice that if they participated in the

debate they would be knowingly accepting prohibited

contributions.

Second Violation

22. The FEC has enacted a regulation that provides a

limited exception to 2 U.S.C. S 441b(a) in connection with

corporate expenditures for federal candidate debates. 11 C.F.R.

O§ 110.13 and 114.4(e)(3) provide for sponsorship of nonpartisan
candidate debates by nonprofit corporations recognised as exempt

from taxation under I.R.C. § 501(c)(3) or, under certain condi-

Stions, I 501(c)(4), or by bona fide new organizations.

CD 23. Respondents Ferrer and New York City qualify under

' r neither of the above exceptions.

C 24. Respondent Lehman College could be initially

eligible if it has an appropriate federal tax exempt status.

However, it does not qualify under the regulation for the instant

debate because of the role of Ferrer in the organizing of the

debate. This debate was not organized in a nonpartisan manner.

Furthermore, Lehman has been putting its resources at the

direction of a person that is ineligible to sponsor a federal

candidates debate.
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COMPLAINANTS therefore respectfully request:

a. That the Commission investigate the allega-

tions of this complaint, including the use of its subpoena powers

to compel production of documents and testimony under penalties

of perjury, in order to nature and exact value of the in kind

and/or cash contributions expended by respondents in support of

the presidential debate;1

b. That the Commission find that the respondents

have violated, inter alia, 2 U.S.C. § 441b(a) and 11 C.F.R.

1§110.13, 114.4(e)(3);

c. That the Commission assess such civil penal-
ties against the respondents as are warranted by the scope of the

tn)
violations;

C

Cr

1 For example, the Commission would determine how much

time was spent by Ferrer and other city employees on the job to
organize the debate and the hourly wage of such employees; the
cost of telephone use, printing and reproduction; messenger and
mailing expenses; direct and indirect overhead; use of cars and
other transportation facilities; advertising expenses; public
relations expenses; etc.



d. That the Comission grant such other and

further relief as it may dmem just and proper under the

cirauitanc.

Respectfully submitted,

LAWRENCE A. AGRAN, EUGENE
MCCARTHY, LENORA B. FULANI and
RAFAEL MENDEZ

By: P ~ v? C/
ARTHUR R. BLOCK
Attorney for Complainants
250 West 57th Street
Suite 317
New York, New York 10019

co (212) 956-5550

Dated: April 10, 1992

10
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The undersigned counsel for the complainants swears

that, based on the matters of record referred to herein, the

allegations and other facts in the complaint are true and correct

to the best of his knowledge, information and belief.

By: ~;L 'L~~

ARTHUR R. BLOCK

Subscribed and sworn to before
me this Q day of April,
1992

" Of W3W York - 4-38Cwtwfcate flwa 'n
COWU'M~n Ex"*rs ul

21 16f*C.2
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eopaCL March 9, 1992

PRESIDEWZ'AL HOPEFULS HERtE IN~ lyEXBATE FOR U~RBAN &MgV.&

Presidential hopefuls will come-to The Bronx and

outline their vision ror urban America---rather than point their
fingers at symbols of broken dreams---during a 60-minute

televised debate on March 31 at Lehman College.

Ln. Borough President Fernando Ferrer and Lehman College

tn.

President Ricardo Fernandez have announced they will sponsor me,
serve as Moderators of 1992's "The Debate for Urban America" at

Lehman- College'Is Center for the Performing Arts Center. Channel
0. 7# WABC-TV will telecast the debate live as will Channel 47,

WNJU-TV (with a Spanish sound simulcast).-
S"Candidates have come to The Bronx-in the past to

portray it as a symbol of everything wrong in urban America,
esaid Mr. Ferrer "This is our opportunity to talk about urban

1o Issues at a leading City college in The Bronx--not as aitstaphor

for urban failure- -but as a proving ground for urban

opportunities.

A In 1988, The Bronx hosted the only debate during the

entire presidential campaign devoted to urban issues at the Bronx

campus of Fordham University. Mr. Ferrer had effectively broken

a cycle of presidential contenders from Jimmy Carter to Ronald

Reagan to Henry (Scoop) Jackson who exploited The Bronx as'an

(more)
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easy photo-opportunity for symbolizing urban deoay without

seriously discussing the problems of The Bronx, and all the

aronxes in urban America.

loin 1992." said Mr. Ferrer, "we hope to again focus the

debate for urban America and enWage the candidates in a dialogue

about housing, health care, crime and drugs, education and

economic development.

All the major candidates of the-Democratic Party will

participate in the March 31 event, according to Mr. Ferrer.

Candidates from both parties were invited to Lehman.
I

C4

I,
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ATTORNEY AT LAW
250 ,levc 57thStreet, Suite 317. New YoA,. NY 10019 (212)956-5550

March 30, 1992

Mr. Fernando Ferrer
Bronx Borough President
Bronx County Building
Bronx, New York 10451

Dear Borough President Ferrer:

On March 27, 1992, I informed your counsel that your
sponsorship of the March 31, 1992 presidential candidates debate
at Lehman College violates federal law.

1W Enclosed herewith is a draft complaint to the Federal
Elections Commission, which is provided to you to give you0 further notice of the illegal nature of your activities. It is

tn my clients, intention to file vith the FEC a complaint in form
substantially similar to the enclosed draft if the illegal

to conduct is not remedied forthvith.

0

Arthur R. Block

O ARB/esk
Enclosure

21l6cov. 1



ATTORNEY AT LAW
25, %,*r 57th 'Sret. Suite 317. New York. NY 10019 (212)9%-5550

March 30, 1992

Mr. Ricardo Fernandez
President
Herbert H. Lehman College
Bedford Park Boulevard
West Bronx, New York 10468

Dear President Fernandez:

I represent presidential candidates Lawrence Agran,
Eugene McCarthy and Dr. Lenora B. Fulani, and New Alliance Party
leader Dr. Rafael Mendez.

to
I am writing to inform you that Lehman Colloges co-

sponsorship of the March 31, 1992, presidential canddaes debate
with Bronx Borough President Ferrer violates the federal caagn

Ir) finance laws. I spoke to Mr. Ferrer's counsel about this last
I) Friday but she informed me that Er. Ferrer would proceed with the

debate as planned.

Enclosed is a draft Co lant to the Federal Eletion
0- Comssion which provides you with mor detailed notice of the

illegal nature of Iahn lleges pertiction in thi projst.
It is my clients' i o to file a ooplaint in farm subftan-

qr tially similar to the enlosed draft with the FDC if the illegal
conduct is not remedied fortbVith.

I would further note that if Lehman Collego is exevpt
from taxation under I.R.C. § 501(c)(3), then its co P-snorhp
of this debate with a clearly partisan political operative, Er.
Ferrer, violates the anti-electioneering provisions of tie Code
both directly and under the 'coordinated activities' doctrine.
With regard to this possible tax law violation, my clients
reserve the right to take such actions with the Internal Rvenue
Service and the federal courts as they may deem appropriate.

Very truly yours,

Arthur R. Block

ARB/esk
Enclosure

2116cov. 1



2SO~ r 57th Sfte, Suite 17. New York, NY 10019 (212)956-5550

March 30, 1992

0. Peter Sherwood
Corporation Counsel of the

City of Nev York
100 Church Street
New York, NY 10007

Dear Mr. Sherwood:

I represent presidential candidates Lawrence A. Agran,Eugene McCarthy and Dr. Lenora B. Fulani, and Nev Alliance Party
% leader Dr. Rafael Mendez.

Bronx Bor h President Fernando Ferrer has Re
York City into violation of the federal election MqMaign financelaw throgh his smm hp of a Presidential caiate debateIV on March 31, 1992. My clients intend to file a ooplaint withthe Federal Elections Commission against the City of MeW York ifthis violation is not abatAd fOrb,,ith.

0. As a courtesy, I enclose a copy of a draft laint,
so that you may be agisdof the legal and factub sis forthis Claim.

If the City tenI to take any timely action too correct this situation and avoid protracted litigation, pleasec tt as soon as poesible.

Thank you for your consideration of this matter.

yours,,

Arthur R. Block

ARB/esk
Enclosure

2116Cv.2



ATTORNEY AT LAW
250 Vkm 57th Srctt. Su ite I17, N ew Ark. NY 119 (212)96-5550

March 30, 1992

Mr. William J. Clinton
C/o Clinton for President Committee
1560 Broadway #700
New York, NY 10036

Dear Mr. Clinton:

I represent presidential candidates Lawrence Agran,
Eugene McCarthy and Dr. Lenora B. Fulani, and New Alliance Party
leader Dr. Rafael Mendez.

The federal election campaign finance laws prohibit
your knowing receipt of corporate campaign contributions. This
is to inform you that your participation in the March 31, 1992
presidential candidate debate sponsored by the Office of the
Bronx Borough President, which is part of the municipal
corporation of the City of New York, violates federal law.

Enclosed is a copy of a draft complaint to the Federal
Elections Commission naming you as a respondent. If you partici-
pate in this illegally supported event it is my clients, inatn-tion to file a complaint with the FEC in form substantially simi-

C lar to the enclosed draft.

V 5 truly yours.
/1 

I

Arthur R. Block

ARB/esk
Enclosure

2116cov.2



ATAT LAW
"50 K 57th Stmeet Suite 317. New Yo rk. NY 10019 (212)956-5550

March 30, 1992

Mr. Edmund G. Brown, Jr.
c/o Brown for President
330 West 42nd Street #2H
NOw York, NY 10036

Dear Mr. Brown:

I represent presidential candidates Lawrence Agran,
Eugene McCarthy and Dr. LOnora B. Fulani, and New Alliance Party
leader Dr. Rafael Nndez.

The federal election capaign finance laws prohibit
% our knowing receipt of corporat capaign contributions. This

is to inform you that your participatin in the March 31, 1992
presidn~tial candidate bate p by th Office of the
Bronx Borough President, which is part of the mmicipal
Ccrporation of the City of New York, violates federal law.

0.oloned is a co of a draft ooqplaint to the Fedeal
Eolecons Camission namg you as a rempiit. if you partici-
pate in this illegally s1pONte evnt it is my clients' rintgn

0 tics to file a c lalnt with the FEC in form sutnally mimi-
lar to the encloed &raft.

C) Very truly yours,

Arthur R. Block

AR/esk
Snclosure

Z11cc.2
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UNITED STATES OF AMERICA

BEFORE THE FEDERAL ELECTION COMMISSION

--- X
LAWRENCE A. AGRAN, EUGENE J. MCCARTHY
LENORA B. FULANI and RAFAEL MENDEZ,

Complainants, COMPLAINT

-- against-- NUR

FERNANDO FERRER, Bronx Borough
President, CITY OF NEW YORK, RICARDO
FERNANDEZ, President of Lehman College,,
LEHMAN COLLEGE, WILIA J. CLINTON,
CLINTON FOR PRESIDENT CONImTTEE,
EDMUND G. BROWN, JR., and BROWN FOR
PRESIDENT

Respondents.
--------------------------------- X

1. This is a complaint alleging violations of 2

U.S.C. 441b(a) and 11 C.F.R. §§ 110.13, 114.4(e)(3) arising out

of the co-sponsorship of a debate between presidential candidates

Bill Clinton and Jerry Brown by a municipal corporation and a

nonprofit educational corporation. The sponsorship by a mmici-

pal corporation is clearly an illegal corporate campaign contri-

bution to candidates Clinton and Brown. The sponsorship by the

nonprofit educational corporation may have otherwise been allow-

able under the FEC debates regulation, but by reason of its part-

nership with a highly partisan and illegal co-sponsor, it too is

engaging in prohibited activity.

2. Complainants LAWRENCE A. AGRAN and EUGENE J.

MCCARTHY are candidates for the presidential nomination of the



Democratic Party. Each of then is on the ballot in the Nev York

State Democratic Primary to be held on April 7 , 1992-. -Agran

resides in Irvine, California; McCarthy resides in St. Paul,

Minnesota.

3. Complainant LENORA B. FULANI is a resident of the

City of New York. She is a former candidate for the 1992

presidential nomination of the Democratic Party and currently an

independent candidate for the presidency. She is the Chairperson

of the New Alliance Party. - --

4. Complainant RAFAEL MENDEZ is a resident of the

County of the Bronx, City of Now York, State of New York. He has

been a candidate for public office including, most recently, a

candidate for a seat on the New York City Council in the Bronx.

He is a leader of the New Alliance Party.

5. Resn t FmA FmR is the Dorouah Presi-

dent of Bronx County. sonent CITY OF NEW YORK is a municipal

corporation in the State of New York. Bronx County is part of

the City of New York municipal corporation.

6. Respondent RICAPO FERNANDEZ is President of

respondent LEHMAN COLLUGE. Lehman College is a public institu-

tion of higher education which is, upon information and belief,

chartered by the New York State Board of Regehts.

7% Respondents WILLIAM J. CLINTON and ED1MUD G.

BROWN, JR., are candidates for the presidential nomination of the

Democratic Party, and are on the April 7, 1992 New York State



Primmry ballot. Their respective campaign committees are also

named as respondents herzein.

8. Respondent Ferrer and respondent Lehman College

have announced that they are co-sponsoring a debate (the

wdebate") between candidates for the Democratic Party presiden-

tial nomination on March 31, 1992, to be held at Lehman College's

Center for the Performing Arts Center.

9. On or about March 9, 1992, respondents issued a

press release on the letterhead of Ferrer, copy annexed hereto as

Exhibit A. The press release portrays Ferrer as the principal

organizer of the debate.

10. Upon information and belief Ferrer has acted as

the main organizer of the event, and has used the resources of

the New York City municipal corporation to promote, publicize,

orgaize, administer and otherwise support and fund the event.

11. Upon information and belief, to the extent Lehman

Colloge has provided resources for the debate, it has, for all

practical purposes, given Ferrer control over the use of these

resources.

12. Ferrer is an elected official and active pqlitical

leader. He is actively engaged in brokering numerous political

relationships including, among others, thb possible support of

himself a& other political leaders for the Clinton or Brown

candidacies.

13. Ferrer and his political allies are political

competitors of the New Alliance Party (NAP). NAP is supporting



the candidacy of Agran. NAP has also supported the right of
McCarthy to be on the ballot in New York State.

14. There are only four Democratic Party presidential
candidates on the ballot in New York State who have active cam-
paigns -- Agran, Brown, Clinton and McCarthy. Ferrer invited
Brown and Clinton to the debate, the two candidates sanctioned by
Democratic Party leadership, but and excluded the two insurgent
Democratic candidates who have received support from NAP, Agran

and McCarthy.

15. Upon information and belief, Ferrer has closely
controlled the staging of the event, the granting of broadcaster

and other print media access to the debate and to the candidates,
and the distribution of tickets to the event, in a manner
designed to further his partisan political goals. A relatively
small number of the available tickets were provided to JAhman
College for distribution. Few if any tickets under Ferrer's
control were made available to m .rs of the public but rather
were distributed t his partisan political networks as a

form of patronage.

First Violtion

16. 2 U.S.C. j 441b(a) provides, in part, that "It is
unlawful . . . for any corporation whatever . to make a
contribution or expenditure . . . in connection with any primary

election or political convention or caucus held to select candi-
dates for any of the foregoing offices [including President], or
for any candidate, political committee, or other person knowingly



to accept or receive any contribution prohibited by this section

0 0 0 0

17. The City of New York, of which the Office of Bronx

Borough President is a part, is a corporation subject to the

above-quoted prohibition. The prohibition applies both to cash

and in-kind contributions.

18. All and any in-kind services or materials and/or

cash expenditures made by Ferrer's office, directly or indirect-

ly, for the sponsorship of the debate are illegal campaign-

contributions.

19. Respondents Brown and Clinton and their campaign

committees are being notified by complainants prior to the stag-

ing of the debate that if they participate in the debate they

will be knowingly accepting prohibited contributions.

Secmd Violation

20. The FEC has ectd .a regulation that provides a

limited exception to 2 UoS.C. §441b(a) in connection with corpor-

ate expenditures for federal candidate debates. 11 C.F.R. 55

110.13 and 114.4(e)(3) provide for sponsorship of nonpartisan

candidate debates by nonprofit corporations recognized asexenpt

from taxation under I.R.C. 5 501(c)(3) or, under certain condi-

tions, S 501(c)(4), or by bona fide news °orgaziizations.
421. Respondents Ferrer and New York City qualify under

neither of the above exceptions.

22. Respondent Lehman College could be initially

eligible if it has an appropriate federal tax exempt status.



"Nc~Fazer it do"s not qualify under the regulation for the instant

dte because of the role oft errer in the organizing of the

,te. This debate is not being organized in a nonpartisan

mawner. Furthermore, Lehman has been putting its resources at

the direction of a person that is ineligible to sponsor a federal

candidates debate.

Relief Sought

COMPLAINANTS therefore respectfully request:

a. That the Commission investigate the al-lega-

tions of this complaint, including the use of its subpoena powers

tr to compel production of documents and testimony under penalties

C of perjury, in order to nature and exact value of the in kind

0 and/or cash contributions expended by respondents in support of

the presidential debate;

b. That the Commission find that the responts

have violated, inter aia, 2 U.S.C.- 441b(a) and 11 C.F.R. §1
'r 110.13, 114.4(e) (3) ;

c. That the Commission assess such civil penal-

Sties against the respondents as are warranted by the scope of the
0 violations;

For example, the Commission would determine how much
time was spent by Ferrer and other city employees on the job to
organize the debate and the hourly wage of such employees; the
cost of telephone use, printing and reproduction; msenger and
mailing expenses; direct and indirect overhead; use of cars and
other transportation facilities; advertising expenses; public
relations expenses; etc.



d. That the Commission grant such other and

further relief as it may deem just and proper under the-

circmstances.

Respectfully submitted,

LAWRENCE A. AGRAN, EUGENE
MCCARTHY, LENORA B. FULANI and
RAFAEL NENDEZ

By:
ARTHUR R. BLOCK
Attorney for Complainants
250 West 57th Street

aO Suite 317
New York, New York 10019

0(212) 956-5550

NO Dated: March , 1992

t')

0 2

0
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2th. undersigned counsel for the complanants wears
that, based on the matters of record referred to herein, the
allegations and other facts in the complaint are true and correct

to the best of his knowledge, information and belief.

By: -

ARTHUR R. BLOCK

Subscribed and sworn to before
me this day of March,
1992

2116fec. I
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€ ac; March 9, 1992

PRESjApj rIAL NOPREULS IRE IN Z DBATE UB
Presidential hopefuls will come to The Bronx and

outline their vision ror urban America---rather than point their
co fingers at symbols of broken dreams---during a 60-minute

01 televised debate on March 31 at Lehman College.
10 Borough President Fernando Ferrer and Lehman College

President Ricardo Fernandez have announced they will sponsor One',
-40 serve as moderators of 1992's "The Debate for Urban America" at
10. Lehman. College's Center for the Performing Arts Center. Channel
o 7, WABC-TV will telecast the debate live as will Channel 47,

r JU-TV (with a Spanish sound simulcast).

"Candidates have come to The Bronx-in the past to
portray it as a symbol of everything wrong in urban America,"
said Mr. Ferrer. "This is our opportunity to talk about urban
issues at a leading City college in The'Bronx--not as &a.etaphor

for urban failure--but as a proving ground for urban

opportunities." -

.PIn 1988, The Bronx hosted the only debate during the
entire presidential campaign devoted to urban issues at the Bronx
campus of Fordham University. Mr. Ferrer had effectively broken
a cycle of presidential contenders from Jimmy "Carter to Ronald
Reagan to Henry (Scoop) Jackson who exploited The Bronx asoan

(more)
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**ougly disuss % probles of The 3tonxo, all the
e in urban America.

"In 1992," said Mr. Ferrer, "we hope to "gin focus the
debate for urban America a&dM ngg the candidates In a ibielogue
about housing, health care, crime and drugs, education and
economic development.

All the major candidates of the -Democratio Party will
participate in the March 31 event, according to Mr. Ferrer.
Candidates from both parties were invited to Lehman.

oI
NOb

l,r

0

0

?- I7V



IMP" or sum""

Xrk-lom tuba motce tha the within is a (cwtifd)

usondmmin ie office of the clerk of the within

memo-am oa 19

Ye.,, etc.,
ARTHUR R. LOCK

New V0 . 10010

To

Aerms,(. for

UNITED STATES OF AMERICA
BEFORE THE FEDERAL ELECTION COMIISSZONH

LAWRENCE A. AORAN, UGENE J.
MCCARTHY, LNORA B. FULANI andd
RAFAEL NEND229

Complainants,

--against--

FERNANDO FERRER, Bronx Borough
President, CITY OF NEW YORK,
RICARbO FERNANDEZ, President of
Lehman College, LEM4AN COLLEGE,
WILLIAM J. CLINTON, CLINTON FOR
PRESIDENT CWUITTE, UNIND G. BROWN,
JR. and BROWN FOR PRUItDT,

COMPLAINT .
Ske-lme tab Dd ha a Order

*(a11 0ll *1 is a Mre copy will be presented
r uum "a a to he Ho•.

misu. of the within named Court. at

19
M.

You, etc.,
4 ARTHR . MOCK

;ass wmrm smG.t= 317
NOW kNV. 10010

ARTHUR I. LOC
"orWYfor Complainants

GQkv amd fte G4k AANM fth%*w
20 WIT 97T 61t

UT 317
w vomtycv. 10019

To

Attorns) for

Sevce of a opy on hewi

Dated,

'Amoras forAtony)fr

Did I

is us" admbted.

muoeiiiMUR No . year 1992

Ationy~s) for
n 1 0A v



Exh*lt



Lots of Bronx Jeers and Cheers
By Rose Marie Arce
fgrA? WUITIR

The loudest cheers at the Bronx Democratic debte

last night went to candidate Larry Agran, who was

arrested after he demanded a place on at podim and

another presidential aspirant, lAnora Fulani, who an-

grily confronted police after she was denied entry to the
auditorium.

Agran, 47, the former mayor of Irvine, Calif., drew

applause when police ofricers dragged him kicking and

screaming from the auditorium. Agran and Arthur

Goldstein, 62, of Great Neck, L.I., were arrested on

charges of disorderly conduct, resisting arrest and tre-

passing, police said.
The Associated Press reported that one of its reporters

saw police push Fulani, the presidential candidate of the

New Alliance Party, up agailnst a chin-link fnce. Abou.t

150 of her supporters chanted and clapped after police

denied her entr.

Fulani, who disrupted a speech by candidate and Ar-

kansas Gov. Bill Clinton in Harlem on Saturday, was

angry at being turned away. She said she had a guest

pass to attend the debate.
"This in an outrage. Black people can't come to the

debate," she said. "As soon as I got on the line they

closed the line off."#Police said the gae were closed at 6:55 p.m. on the
ordem of officials at Lohman College and the Bronx

BoSrgh president's offica, sponsors of the debate. Po-
lice said lanarrived too late.

Det. Kim RoyWter, a police spokeswoman, said Fulani

and 150 supportere tried to storm the gate. Three police

officers received minor injuries. No one was arrested.
*'I was standing for 20 minutes. As soon as I came on

line, they closed thedoor," said Fulani. "This is a democ-

racy. I have a pass and I'm trying to get in."46
Agran wasafleted ashe stood andsad repeatedly:"

ully request to be included in tonight's debate."
rTheecond.loudestuproar came when presidential

hopefl and former California Gov. Jerry Brown, while

bedmoudthngbig-mone campaign contribution, recited
his 1-00 number on live TV.

Father Richard Gorman, of Bronx Community Board

12, thought the would-be presidents are out of touch.

"Same old thing," he said. "I didn't hear one word about

what's ing in Bronx County, AIDS, decrepit

transportation or the crumbling education system."
The 2,300-set auditorium was about 80 percent full

even though tickets had been given out to fill the place.

This story was suppiemented with wire service reports.
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FEDERAL ELECTION COMMISSION
WASHINGTON. O C 20413

April 24, 1992

Arthur R. Block. Esq.
:50 West 57th Street
Suite 317
Nev York. Nev York 10019

RE: 14UR 3506

Dear Hr. Block:

This letter acknovledges receipt on April 17. 1992. of the
complaint filed by you on behalf of your clients, Lavrence k.
Agran. Eugene HcCarthy, Lenora B. Fulani and Rafael Hendez,
alleging possible violations of the Federal Electlon Campaign
Act of 1971. as amended ("the ActO). by Fersando Ferrer
personally, and as President of the Borough of the Bronx: The
City of Nov York; Ricardo Fernandez, as President of Lemen
College: Lehman College: William J. Clinton; Clinton for
President Committee and Robert A. Farmer, as treasurer;
Edmund G. Brovn. Jr.; and Brovn for President and Blaine Quick,
as treasurer. The respondents vill be notified of this
complaint vithin five days.

You vill be notified as soon as the Federal Election
Commission takes final action on your complaint. Should you
receive any additional information in this matter, please
forvard it to the Office of the General Counsel. Such
information must be svorn to in the same manner as the original
complaint. We have numbered th1s matter HUR 3506. Please refer
to this number in ail future correspondence. For your
information, we have attached a brief description of the
Commission's procedures for handling complaints.

Sincerely,

Zs4Wlen
Assistant General Counsel

Enclosure
Procedures



FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20*3

April 24, 1992

Peter Shervood. Corporation Counsel
City of Nev York
100 Church Street
Nev York. Nev York 10007

RE: HUR 3506

Dear Hr. Shervood:

The Federal Election Commission received a complaint vhich
indicates that the City of New York may have violated the
Federal Election Campaign Act ot 1971, as amended ("the Act").
copy of the complaint is enclosed. We have numbered this

matter HUI 3506. Please refer to this number in all future
correspondence.

Under the Act, you have the opportunity to demonstrate in
'iriting that no action should be taken against the City of New
York in this matter. Please submit any factual or legal
materials vhich you believe are relevant to the Commission's
analysis of this matter. qhere appropriate, statements should
be submitted under oath. Your response, vhich should be
3ddressed to the General Counsel's Office, must be sudmitted
within 15 days of receipt of this letter. If no response is
received vithin 15 days. the Comission may take further action
based on the available information.

This matter will remain confidential In accordance with
2 U.S.C. 0 437g(a)(4)(B) and S 437g(a)(12)(A) unless you notify
the Commission In vriting that you vish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Comission.
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If you have any questions, please contact Dawn Odrovski,
the attorney assigned to this matter, at (202) 219-3400. For
your information, we have enclosed a brief description of the
Commlssion's procedures for handling complaints.

Assistant General Counsel

Enclosures
I. Complaint
2. Procedures
3. Designation of Counsel Statement

cc: Honorable David Dinkins
Office of the Mayor
City Hall
New York. New York 10007

7



FEDERAL ELECTION COMMISSION
WAS#4IN(TON. D C. 20463

April 24, 1992

Fernando Ferrer. President
Borough of the Bronx
851 Grand Concourse
Bronx, New York 10451

RE: IUR 3506

Dear Hr. Ferrer:

The Federal Election Commission received a complaint which

indicates that you, personally, and as president of the Borough
of the Bronx. may have violated the Federal Election Campaign
Act of 1971, as amended (*the Acto). A copy of the complaint is

enclosed. We have numbered this matter HUE 3506. Please refer
to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate In

writing that no action should be taken against you, personally,
and as president of the Borough of the Bronx, in this matter.

Please submit any factual or legal materials vhich you believe
are relevant to the Commission's analysis of this matter. Where
appropriate, statements should be submitted under oath. Your
response, which should be addressed to the General Counsel's
Office, must be submitted within 15 days of receipt of this
letter. If no response is received within 15 days, the
Commission may take further action based on the available
information.

This matter vill remain confidential In accordance with
2 U.S.C. S 437g(a)(4)(B) and S 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.
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If you have any questions, please contact Darn Odrovwki,
the attorney assigned to this matter, at (202) 219-3400. For
your information, ye have enclosed a brief description of the
Commission's procedures for handling complaints.

Sincerely,

eE. Klein

Assistant General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement

cc: Terry Blank, Esq.
Counsel for the Office of Bronx Borough President
651 Grand Concourse
Third Floor
Bronx, N.Y. 10451



FEDERAL ELECTION COMMISSION
WASHINGTON. DC 20463

April 24, 1992

Robert A. Farmer. Treasurer
Clinton for President Committee
P.O. Box 615
Little Rock. Arkansas 72203

RE: HUR 3506

Dear Hr. Farmer:

The Federal Election Commission received a complaint vhich
indicates that Clinton for President Committee ("Committee0) and
you, as treasurer, may have violated the Federal Election
Campaign Act of 1971. as amended (Othe Act"). A copy of the
complaint Is enclosed. We have numbered this matter MA 3506.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate In
vriting that no action should be taken against the Committee and
you, as treasurer, In this matter. Please submit any factual or
legal materials vhich you believe are relevant to the
Commission's analysis of this matter. Where appropriate.
statements should be submitted under oath. Your respmoe, vbich
should be addressed to the General Counsel's Office, must be
submitted vithin 15 days of receipt of this letter. If no
response is received vithin 15 days, the Commission may take
further action based on the available information.

This matter vill remain confidential In accordance vith
2 U.S.C. S 437g(a)(4)(B) and S 437g(a)(12)(A) unless you notify
the Commission in vriting that you wish the matter to be made
public. If you intend to be represented by counsel In this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.
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If you have any questions, please contact Dan OdrovakA,
the attorney assigned to this matter, at (202) 2Z9.1400. per
your Information. ve have enclosed a brief description of the
Commissiones procedures for handlIng coemplalats.

Sincerely,

eE. i en
Assistant General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement



FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20%3A

Aprl1 24r 1992

Honorable William J. Clinton
1800 Center Street
Little Rock. Arkansas 72206

RE: HUR 3506

Dear Governor Clinton:

The Federal Election Commission received a complaint vhich
indicates that you may have violated the Federal Election
Campaign Act of 1971, as amended ("the ACto). A copy Of the
complaint is enclosed. We have numbered this matter NU 3506.C(4 Please refer to this number in all future correspondence.

SO Under the Act, you have the opportunity to demonstrate in
vriting that no action should be taken against you In this
matter. Please submit any factual or legal materials vhich you
beileve are relevant to the Commissionss asalysis of this
matter. Where appropriate, statements should be sbmitted under0% oath. Your response. vhich should be addressed to the General

C).. Counsel's Office, must be submitted vithin 15 days of recelpt of
this letter. If no reepoase is rcelved vithin IS days. the
Commission may take further action based on the available
information.

This matter v1il remain confidential in accordance vith
2 U.S.C. 9 437g(a)(4)(8) and I 437g(a)(12)(A) unless you notify

O0 the Commission in vriting that you vish the matter to be made
public. If you intend to be represented by counsel In this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.
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If you have any questions. please contact Davn Odrovskl,
the attorney assigned to this matter, at (202) 219-3400. For
your information. ve have enclosed a brief description of the
Commission's procedures for handling complaints.

Sincerely,

Lisa E. Klein
Assistant General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement



FEDERAL ELECTION COMMISSION
WASHINGTON. D C 2040

April 24, 1992

Blaine Ouick. Treasurer
Brown for President
2121 Cloverfield Blvd.. Suite 120
Santa Monica. California 90404

RE: HUR 3506

Dear Mr. Ouick:

The Federal Election Commission received a complaint which
indicates that Brown for President (aCommittee") and you, as
treasurer. may have violated the Federal Election Campaign Act
of 1971, as amended ("the Act"). A copy Of the complaint is
enclosed. We have numbered this matter NUR 3506. Please refer
to this number in all future correspondence.

Under the Act. you have the opportunity to demonstrate in
writing that no action should be taken against the Committee and
you, as treasurer, in this matter. Please submit any factual or
legal materials which you believe are relevant to the
Commission's analysis of this matter. Vbere appropriate,
statements should be submitted under oath. Your response, which
should be addressed to the General Counsel's Office, must be
submitted within 15 days of receipt of this letter. If no
response is received vithin 15 days, the Commission may take
further action based on the available information.

This matter will remain confidential in accordance vith
2 U.S.C. S 437g(a)(4)(B) and 9 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter. please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.
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If you have any questions, please contact Davn Odrovski,
the attorney assigned to this matter, at (202) 219-3400. For
your information, ve have enclosed a brief description of the
Commission's procedures for handling complaints.

Sincerely.

Lisa E. Klein
Assistant General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement



FEDERAL ELECTION COMMISSION
WASHINCTON DC O.V3

April 24, 1992

Edmund G. Brown. Jr.
3022 Washington Street
San Francisco, California 94115

RE: HUR 3506

Dear Hr. Brown:

The Federal Election Commission received a complaint which

indicates that you may have violated the Federal Election
Campaign Act of 1971, as amended ("the Act=). A copy of the
complaint is enclosed. We have numbered this matter MR 3506.
?lease refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against you in this

matter. Please submit any factual or legal materials vhich you
believe are relevant to the Commission's analysis of this
matter. Where appropriate, statements should be subtitted under

oath. Your response, which should be addressed to tbe general

Counsel's Office, must be submitted within 15 days of receipt of
this letter. If no response is recuived vithin 15 days, the

Commission may take further action based on the available
information.

This matter will remain confidential In accordance with

2 U.S.C. 5 437g(a)(4)(B) and I 437g(a)(12)(A) unless you notify
the Commission in vriting that you wish the matter to be made
public. If you intend to be represented by counsel In this

matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such

counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



Page 2

If you have any questions, please contact Davn Odrovsul,
the attorney assigned to this matter, at (202) 219-3400. For
your information, ve have enclosed a brief description of the
Commission's procedures for handling complaints.

Sincerely,

L3t . Klei
Assistant General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement



FEDERAL ELECTION COMMISSION
WASHINCTON. C X0*3

April 24, 1992

Dr. Richard Fernandez. President
Herbert H. Lehman College
250 Bedford Park Blvd. West
Bronx. New York 10468

RE: HUR 3506

Dear Dr. Fernandez:

The Federal Election Commission received a complaint vhich
indicates that the Herbert H. Lehman College and you. as
president, may have violated the Federal Election Campaign Act
of 1971, as amended (Othe Act*). A copy of the complaint is
enclosed. We have numbered this matter KUR 3506. Please refer
to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate In
vriting that no action should be taken against the Nerbert 3.
Lehman College and you, as president, In this matter. Plase
submit any factual or legal materials vhich you believe are
relevant to the Commissions analysis of this matter. Vbere
appropriate, statements should be submitted under oath. Your
response, vhich should be addressed to the General Comsel's
Office, must be submitted within 15 days of receipt of this
letter. If no response is received vithin 15 days, the
Commission may take further action based on the available
information.

This matter viii remain confidential In accordance vith
2 U.S.C. 6 437g(a)(4)(B) and 9 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Comission.
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If you have any questions, please contact Dave Odrovski,
the attorney assigned to this matter, at (202) 219-3400. For
your Information, we have enclosed a brief description of the
Commission's procedures for handling complaints.

Sincerely,

L sa .ln
Assistant General Counsel

D) Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement



ATRNEY AT LAW
Z5i We.t 57th Street, Suite 117. N' York. NY I%19 (212)956-5550

April 29, 1992 7 _:

Lisa z. Klein
Assistant General Counsel
Federal Election Commission
999 E Street, NW
Washington, DC 20463 W

Re: B 350

Dear Ms. Klein:

In further support of the complaint in the above-
referenced xuR I enclose a copy of a oolumn that was published in

the April 24, 1992 issue of Nov York City's leading h

language newspaper, B u concerning the idential debate
at Lehmn College.

Also encloed is a copy of the text of the coirn in
English as submitted by No. Grow to the vim -r. Althogh I

do not speak Spanish, I that the printed versn has fewer

parSKagp than the mancrit, so I as the printed vrion
is edited d .

Ns. Green's a oat confirm the partisan natre of the

staging of the debate. !he printing of the oolum by flilwa
confirm the siousness with which info observers in the
Latino comunity view the charges aant borough President
Ferrer, one of the -espondents in this matter.

Vey yours,

Arthur R. Block

ARB/esk
Enclosures
cc: Lawrence A. Agran

Eugene McCarthy
Lanora B. Fulani
Rafael Mendez

216kLein. 1
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Pnfdica a de nlia e
el debate dk Lehmn Coflee
Una de Ias cuestiones mis conuovni.
surgida de Las las eteccmes p6m de
1992 es la rn del minl Fpman&
moai*o. ;um dema eaum
se, deben tener ZCuin accesible al p&&
co debe ser el pocel ectora. y par exm-
si~n. a los lanados "cardidaos del puseo",
uaSWVg5r, mndepnd n"e' que, amW p
zan de todo nuestro apoyo y simpaia en
nuestras comunidades, no cuenm con la
apuvbAcn de la rnammvra puti ' ?

Estas son interrogartes quc oe iue
pno -,Vul de I p v a Una da.
m a excluyeue que dlenca s~aeaim-
mente a los nuevos Ires y a las nev
km que saqen dede abojo rindi a k

A atW par b mieum ose ha ine.

jalo d d&bm.. po pmm aoRe
d k veei Is m u ik haidn demo'dif
m -ima pmi r uty bh s pwad bd=odd Pu D=6aL E3 deb fo to k

pnois de Nuema Y k, p ucb P dpu ie de 8 Bomu, Fdub Fwm m
Lgummn doe, a 31 de muzo m upI6

Aun cauwo h" 5ar d am-
vos en lap leas 'ui5am buin
del 7 de adi en Nuva York .Fren i6
solanemF a dose elks exdl uyendo a Lan
Agm y al kmui Ee N .cC A p-
sw de que debu teria kWta en " ciehil
que es hiat - un 25 pm cimo. Fa de-
cidi6 no iduir a un represetaie de Is pit-
sa hupan en d -a de perwdtasm

No conemo con excluir a la mii de k
cuddaos v ua parse inoarse del auep
de la psensa de [a ciudad los dem6cruas de
El Bronx tmbien utraron de escoger la au-
diencia para el dexae. La genie que deseAa
asislir al evento y no estaban afliados con
uno de los dos "grandes candidatoe' rpo a-
ron que se les exgi6 su cenifcado de mct-
miento para poder even El dia del deue. d
area del Lehman College se convii6 n le-
rreno prohibdIO para todo aquel que no u-
viera una identificac&n de la universidad.
Cienos de agentes polciales rodearon re-
cintoo para excluir a los que no tuvieran e-
tradis. Peo aun aquellos con ent-ads no es-
taban seguros si entraan. Aunque tenian bo-
kios, a la candidaza presidencial independie-
le, la afroanencana Lenora Fulani, la policia
le negO la enbada, seg n iv tUnK s dinx-
ts de Fernr Cuando pnlest. la agwan y
la lanzaron vaolentamcnte contra ura akn-
brada
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UNDEMOCRATIC PRACTICES AT THE LEHMAN COLLEGE DEBATE

One of the more controversial issues emerging from the
1992 Presidential primary battles, is the nature of the
democratic process itself. Just how much democracy should
we have? How accessible should the electoral process be to
the people, and by extension, to the so-called "peoples'
candidates" -- insurgents, independents, outsiders who,
though they enjoy considerable support in our communities,
lack the approval of the party hierarchy? These are
questions of democracy policy. An exclusionary democracy
policy that systematically silences the new leaders and new
ideas that come up from the grassroots will result in
dangerously undemocratic social, economic and foreign
policies.

Judging from their handling of the primary debate
process this election season, true democratic inclusion is a
low priority for the Democratic Party leadership. The final
New York primary debate, sponsored by Bronx Borough
President Fernando Ferrer at Lehman College on March 31, was
a shocking case in point.

Although there were four active candidates on the
Democratic ballot for New York's April 7 primary, Mr. Ferrer
invited only half of them, excluding Larry Agran and Sen.
Eugene McCarthy. In spite of the fact that the debate was
taking place in a city that is 25% Latino, Hr. Ferrer chose
not to include a representative from the Spanish-language
press in the panel of journalists asking questions of the
candidates.

Not content with excluding half the candidates and an
important part of the city's press corps, the Bronx
Democrats also tried to screen the audience for the debate.
People wishing to attend the event who were not affiliated
with one of the two "major candidates" reported that they
were required to produce their birth certificate in order to
obtain a ticket. The day of the event, the Lehman campus
was sealed off to everyone who didn't have a school ID.
Hundreds of police officers surrounded the campus to keep
out non-ticket holders.

But even ticket-holders could not be sure of inclusion.
Though she had a ticket, African-American independent
Presidential candidate, Dr. Lenora Fulani, was refused entry
by the New York City police at the direct instruction of Mr.
Ferrer. When she protested her exclusion, she was
manhandled and forcibly thrown against a chain-link fence.

Finally, one of the excluded candidates, Larry Agran,
was dragged from the auditorium and arrested when he rose to
" respectfully request" that he be included in the debate.
Mr. Ferrer allowed this to happen in spite of the fact that
the audience loudly cheered Mr. Agran's demand to speak.

To hold a so-called "urban issues debate' in the middle
of one of America's poorest and most devastated inner city
communities, and then use every means -- including brute
force -- to keep that community and leaders who enjoy



community support from being able to participate in the
dialogue, was cynical and provocative. There were many
people protesting this lack of democracy on March 31, and
they were met by many police. It is very fortunate that no
one was seriously hurt as a result of Mr. Ferrer's stubborn
adherence to his party's policy of exclusion.

Such a policy of exclusion impoverishes our national
dialogue at the very moment when we are most in need of the
ideas and futll participation of all our citizens. The
Presidential debates must be democratized. There are two
bills in Congress, H.R. 791 and S. 2213, that would open at
least some general election debates to qualified "minor"
candidates. The two bills encourage the "major" candidates
to participate in such inclusive debates by denying them
public campaign financing if they failed to do so. if
passed, these two bills would guarantee the electorate at
least two or three fair and democratic Presidential debates.

by Deborah Green, Political Director, Rainbow Lobby, Inc.



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 0*

Hay 6, 1992

Arthur R. Block, Esq.
250 West 57th Street
Suite 317
Now York, New York 10019

RE: MIR 3506

Dear Er. Block:

This letter acknowledges receipt on fay 4, 1992, of the
supplement to the complaint you filed on April 17, 192 ayminst
Fernando Ferret personally, and as President of the soire" of the
Bronx; The City of New York; Ricardo Fernafde3, as President of
Lehman College; Lehamn College; William J. Clintons Clinton forPresident Committee and Robert A. Farmer, as trvaesrer; ad G.
Brown, Jr.; and Brown for President and B1laino Quick, as
treasurer. The respondents will be sent c pies of the
supplement. You will be notified as see -s the iWderal Election
Commission takes final action on your eilaint.

Sincerely,

Dawn H. Odrovski
Attorney
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S FEDERAL ELECTION COMMISSION
WAW*INGTO OC 2063

Kay 6, 1992

Peter Sherwood, Corporation Counsel
City of New York
100 Church Street
Now York, New York 10007

RE: M4UR 3506

City of New York

Dear Hr. Sherwood:

On April 24, 1992, you were notified that the Federal
Election Commission received a complaint filed on behalf of
Lawrence A. Agran, Eugene McCarthy, Lenora 1. Fulani and
Rafael endes, alleging violations of certain sections of the
Federal Election Campaign Act of 1971, as amended. At that time
you were given a copy of the complaint and informed that a
retpoas to the complaint should be submitted within IS days of
receipt of the notification.

On May 4# 1992, the Commission received additional
information from the complainant pertaining to the allejtions in
the complaint. Enclosed is a copy of this additional
information.

If you have any questions, please contact me at
(202) 219-3400.

Sincerely,

Dawn M. Odrowski
Attorney

Enclosure

cc: Honorable David Dinkins
Office of the Mayor
City Hall
New York, New York 10007



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. M2*

May 6, 1992

Fernando Ferrer, President
Borough of the Bronx
S51 Grand Concourse
Bronx, nov York 10451

RE: 3506
Fernando Ferrer personally
and as President of
the Borough of the Bronx

Dear Hr. Ferrer:

On April 24, 1992, you were notified that the Federal
slection Commission received a complaint filed on behalf of
Levrence A. Agran, Eugene McCarthy, Lenora B. Fulani and
Rafael Nendes, alleging violations of certain sections of the
Federal Election Campaign Act of 1971, as amended. At that time
you were given a copy of the complaint and informed that a
reponse to the complaint should be submitted within 15 days of
receipt of the notification.

On Nay 4, 1992, the Commission received additional
infomation from the complainant pertaining to the allegations in
the complaint. Enclosed is a copy of this additional information.

If you have any questions, please contact me at
(202) 219-3400.

Sincerely,

Dawn N. Odrowski

Attorney

Enclosure

cc: Terry Blank, Esq.
Counsel for the Office of
Bronx Borough President
851 Grand Concourse
Third Floor
Bronx, New York 10451
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FEDERAL ELECTION COMMISSION
WASHINCTOW. D C 20*3

Hay 6, 199 2

Robert A. Farmer, Treasurer
Clinton for President Committee
P. 0. Box 615
Little Rock, Arkansas 72203

RE: NUR 3506
Clinton for President Committee
and
Robert A. Farmer, as treasurer

Dear mr. Farmer:

On April 24, 1992, you were notified that the federal
Election Commission received a complaint filed on behalf of
Lavreonce A. Agran, Eugene RcCarthy, Lenora B. Fulani and
Rafael aendes, alleging violations of certain sections of the
federal Election Campaign Act of 1971, as amended. At that time
you wore given a copy of the complaint and informed that a
response to the complaint should be submitted within 15 days of
receipt of the notification.

On Nay 4, 1992, the Commission received additional
information from the complainant pertaining to the allegations in
the complaint. Enclosed is a copy of this additional information.

If you have any questions, please contact me at
(202) 219-3400.

Sincerely,

Dawn N. Odrowski
Attorney

Enclosure
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FEDERAL ELECTION COMMISSION
WASHINGTON. 0 C 20461

May 6, 1992

The Honorable William 3. Clinton
1800 Center Street
Little Rock, Arkansas 72206

RE: MUR 3506
William 3. Clinton

Dear Governor Clinton:

On April 24, 1992, you were notified that the Federal
Election Commission received a complaint filed on behalf of
Lawrence A. Agran, Eugene McCarthy, Lenora B. Fulani and
Rafael Nende:, alleging violations of certain sections of the
Federal Election Campaign Act of 1971, as amended. At that time
you were given a copy of the complaint and informed that a
response to the complaint should be submitted vithin 15 days of
receipt of the notification.

On May 4, 1992, the Commission received additional
information from the complainant pertaining to the allegations in
the complaint. Enclosed is a copy of this additional information.

If you have any questions, please contact me at
(202) 219-3400.

Sincerely,

Dawn M. Odrowski
Attorney

Enclosure



FEDERAL ELECTION COMMISSION
WASHINGTON. DC. 20463

May 6, 1992

Blaine Quicko Treasurer
Brown for President
2121 Cloverfield Boulevard
Suite 120
Santa Monica, California 90404

RE: MUR 3506
Brown for President and
Blaine Quick, as treasurer

Dear Mr. Quick:

On April 24, 1992, you were notified that the Federal
Election Commission received a complaint filed on behalf of
Lawrence A. Agran, Eugene McCarthy, Lenora B. Fulani and
3afael Nende:, alleging violations of certain sections of the
Federal election Campaign Act of 1971, as amended. At that time
you were given a copy of the complaint and informed that a
response to the complaint should be submitted within 15 days of
receipt of the notification.

On May 4, 1992, the Commission received additional
information from the complainant pertaining to the allegations in
the complaint. Enclosed is a copy of this additional information.

If you have any questions, please contact me at
(202) 219-3400.

Sincerely,

Dawn M. Odrowski
Attorney

Enclosure



S FEDERAL ELECTION COMMISSION
WASHINGTON. DC 2463

Nay 6, 1992

Edmund G. Brown, Jr.
3022 Washington Street
San Francisco, California 94115

RE: MUR 3506
Edmund G. Brown, Jr.

Dear Mr. Brown:

On April 24, 1992, you were notified that the Federal
Election Commission received a complaint filed on behalf of
Lawrence A. Agran, Eugene McCarthy, Lenora a. Fulani end
Rafael Rondo:, alleging violations of certain sections of the
Federal Election Campaign Act of 1971, as amended. At that time
you were given a copy of the complaint and informed that a
response to the complaint should be submitted within 15 days of
receipt of the notification.

On Nay 4, 1992, the Commission received additional
information from the coplainant pertaining to the allegations in
the complaint. Enclosed is a copy of this additional information.

if you have any questions, please contact se at
(202) 219-3400.

Sincerely,

Dawn X. Odrowski
Attorney

Enclosure
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FEDERAL ELECTION COMMISSION
WASHINGTON. D.C 2013

Nay 6, 1992

Dr. Richard Fernandez
President
Herbert H. Lehman College
250 Bedford Park Boulevard, West
Bronx, New York 10468

RE: NUR 3506
Herbert J. Lehman College and
Richard Fernandez, as president

Dear Dr. Fernandez:

On April 24. 1992, you were notified that the Federal
Election Commission received a complaint filed on behalf of
Lawrence A. Agran, Vagene McCarthy, Lenora 5. Fulani and
Rafael Rendes, alleging violations of certain sections of the
Federal Election Campaign Act of 1971, as amded. At that tim
you were given a copy of the complaint and informed that a
response to the complaint should be subeitted within IS days of
receipt of the notification.

On May 4, 1992, the Commission received additional
information from the complainant pertaining to the allegations in
the complaint. Enclosed is a copy of this additional information.

If you have any questions, please contact me at
(202) 219-3400.

Sincerely,

Dawn K. Odrowski
Attorney

Enclosure
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Nay 6, 1992 -

Na. Dawn Odrovuki
Office of the General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: XUR 3506

Dear Ms. Odrowski:

Enclosed please find an executed Statement of Designation of
Counsel. In addition to transmitting the Designation of Counsel
form, this letter is to confirm our telephone conversation in
which I requested on behalf of the Clinton for President
Committee (Comittoe) an extension of time to file a responsive

*10 brief in the above referenced matter.

As the allegations concern events that took place in New
York several weeks ago and the individuals with the mot

C0 knowledge of the events described in the coqwlant are duzrzetly
involved in timely tasks relevant to the Onging psidenstial
caWpaign, the Comittee needs additional time to Its

o records and to interview a "p riate campain pesonel.

Accordingly, the Committe requests an additional 20 days
over the 15 days in which the Committee is rquired to file aoresponsive brief. As the General Counsel of the Comitte did not
receive the Commission's letter from Little Rock, ra until
Friday, Nay 1, we respectfully request an extension of time to
June 4, 1992.

We appreciate your cooperation and understanding in granting
us this extension.

Sincer$,i

ipFri n
puty Ge ral Counsel

Enclosure

cc: Tony Harrington
Christine Varney

Washington CJMidAtlantlc Headquarters * 1317 F Street. NW. Suite 902 * Washington, W 20004 * Telephone (20 3633323 4 FAX (202) 3933329
National Campaign Headquarters * PO. Box 615 * Little Rock, Arkansas 72203 * Telephone (501) 372-1992 * FAX (501) 372-2292

Pao for bVy the Ohnton k Pfh eidt Comt dt

e ft**W n Rscpcid Paw ContI6JtionS to th# Clinton for PW~SdMn CaeM*wtg NO fu twa dsdk#Ct*W"b111-
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35".

OP ai r .at~ *V.

688 16th Street, U.N. Suite 300

Washington, D.C. 20006

TW~S
(202) 296-6600

The &cwve-naud individual .s hereby designated as my

counsel and is aut.orized to receive any notifications and other

ei acatiofs from the Coimission and to act on my behalf before

t!* cmsiss ion.

5/7/92
Date

M -ioS M3s

- 3~lS

118 111018

•4wt Txvsurer"

Cintom for President Cmmittee

P.O. aox 615

Little Mock, Arkaa 72203

N/A

(501) 372-1992

Note: Additional Counsel Designated to this matter are:

Mr. Tony Barrington, sq. General Counsel
Ms. Christine Varney, Rsq. Chief Counmsel

All correspondence, however, should be directed to
Mr. Friedman at the address listed above.

T- pq -IF



FEDERAL ELECTION COMMISSION
WASHINGTON D C 20M3

Nay 12, 1992

Mr. Phillip S. Friedman, Esq.
Deputy General Counsel
888 16th StreetN.W., Suite 300
Washington, D.C. 20006

RE: MUR 3506
Clinton for President

Committee and Robert A.
Farmer, as treasurer, and
the Honorable William J.
Clinton

Dear Mr. Friedman:

This is in response to your letter dated Ray 6, 1992, which
we received on May 8, requesting an extension until
June 4, 1992, to respond to the complaint filed against your
clients, Clinton for President Cokat"t and Robert A.
Farmer, as treasurer, and the Mnorable William J. Clinton.
After considering the circumstances presented in your letter,
the Office of the General Counsel has granted the requested
extension. Accordingly, your response is due by the close of
business on June 4, 1992.

If you have any questions, please contact me at (202)

219-3400.

Sincerely,

(

Dawn M. Odrowski
Attorney



PARKER CHAPN" FLATTAU & KLIMPL
COUNSMELORS AT LAW

1W11 AVENUE OF THE AMERICAS

NEW YORK. NY 10036

(I1l) 704-6000

CAULK LAWPARK 00 JERICHO OUACANoLE

tMCXMPCft (RUE) 704 6268 JERICHO, tjy 17533
K EN F

r 
LEr(DE.l:m (5161 03& 8300

ACN "0LE-CRE TLEX 414047 TELECOPICIR (1iC 932-6506

May 8, 1992 '.

VIA TELECOPIER

Dawn Odrowski, Esq.
Federal Election Commission .
Washington, D.C. 20463 CA

Re: RM 3506

Dear Ms. Odrowski:

00 Pursuant to my telephone conversation with you earlier
today, I hereby request, on behalf of my clients Lehman College

0% and Ricardo Fernandez, President of Lehman College, an extension
of time to response to the Complaint to and including June 2,
1992. My clients received the Complaint on or about April 28,
1992. Thus, the extension I am requesting amounts to twenty
days.

The reason for the requested extension is that I was
retained to handle the matter only yesterday. My clients had
expected to be represented in this matter by the New York State
Attorney General's Office, and were only informed yesterday that
that would not be the case.

Please call me immediately if you foresee any problem with
the requested extension.

Thank you for your consideration.

Very truly yours

Karen F. Lederer

KFL/Ic



ie) owmrmin wa

Mu 3506

m 01
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it Charles P. Greenman/Karen F. Lederer

c/o Parker Chapini Flattau & Klimpl

1211 Avenue of the Americas

New York, New York 10036

(212) 704-6000

2be above-naned individual is hereby designated as my

ameuul and is authorized to receive any notifications and

other -emmications from the Comission and to act an my

buef betae the Cission. p

W1o missUJI

mm -i

ROBERT E. DIAZ
General Counsel and Vice Chancellor

for Legal Affairs
Lehman College

c/o Office of the General Counsel

535 East 80th Street

New York, New York 10021

(914) 428-4982

(212) 794-5430

4. 'I'
.° 4,"

• . '
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FEDERAL ELECTION COMMISSION
WASHINGTON. O C 20*3

May 12, 1992

Ms. Karen F. Lederer, Esq.
Parker, Chapin, Flattau & Klimpl
1211 Avenue of the Americas
New York, N.Y. 10036

RE: HUR 3506
Lehman College and Ricardo

Fernandez, President
of Lehman College

Dear Ms. Lederer:

This is in response to your letter dated may 8, 1992, which
we received on that date, requesting an extension until June 2,
1992, to respond to the complaint filed against your clients,
Lehman College and Ricardo Fernandez, President of Lehman
College. After considering the circumstances presented in your
letter, the Office of the General Counsel has granted the
requested extension. Accordingly, your response is due by the
close of business on June 2, 1992.

If you have any questions, please contact me at
(202) 219-3400.

Sincerely,

Dawn M. Odrowski
Attorney

cC: ftbert Diaz, Esq.
Office of the Vice Chmtxl1or for
Lal Affairs -CM

535 East 80th St.
New York, N.Y. 10021



May 5. 1992 -n

Lisa E. Klein, Esq.
Assistant General Counsel N
Federal Election Commission
Washington. D.C. 20463

RE: MUR 3506

Dear Ms. Klein:

Please find enclosed the STATE Of DS2IOTION Op COMLWS_
relative to the above referenced matter. A representative of that
office will communicate with your office.

Very truly yu •

EdWard D. Pakel
Director of Adwiatrative

Services
EDP:ja
Enc.
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tTr

X7 " ,



-_ 3506

an -r c -

".A Z d a 'in

Robert Die:. E..

Offioe of the Vice Chancellor for Legal Affairs

535 East 80th Street

New York, New York 10021

(212) 794-5430

:he above-named ind:vidua ;.s herecy designated as my

cou.nsei and is au:torized to receive any notifications and other

cmunications !-O= the Ccmissicn and to act on behalf before

t!' 
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Dr. Ricardo Fernandez

Rerbert R. Lehumn College

The City University of New York
IedIord park Blvd. West

aroux, new York 10468

(212) 543-9410

(212) 960-8111
I I
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OXMAN AND JAROCWAI Z I II C3,..
40,1 EAST I OSIECftNIS OOULIVARD

NANTA 7r SPRINIS. CAIVORNIA W070
13l 9ZO-SOSS

May 7, 1992

Office of the General Counsel
Federal Election Commission
999 East Street, N.W.
Washington, D.C. 20463

Re: Agran v. Ferrer, Federal Election Cominission

Case No. MUR 3506

Dear Sirs:

Enclosed is Governor Brown's and the Brown for
President Campaign's Response to Complaint and a copy of the
cover sheet of the Response. Please file the original with
your office. Conform the copy of the cover sheet and return
it to us in the enclsoed reply envelope.

Please notify us if we can be of further assistance to
you.

Brian Oxman
RBO:ma
Enclosure
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: as Boulevard
it qs, California 90670
1053 or "(310) 921-7881

Attories for Respondents,
Governor Edmund G. Brown, Jr., and
the brown For President Campaign

BEFORE THE FEDERAL ELECTION COMMISSION

UNITED STATES OF AMERICA

NMUZ A. AGRAN, EUGENE J.
,IY, IOBA B. FULANI, AND
IN : I i t 111,11111

Complainants,

Case No. NUR 3506

GOVEnOR lo-IIIE m
FOR PMUs.. ..

R3PMWUW

SotU WiIrlOx Doroughmt Cm ov - Im
, Smi P ORedet of

~ ~? 'fell' , LIN"O FOR

~4R, ~*WSUS FOR

Respondents.

INTRODUCTION

Respondents, Governor Edmund G . Brown, Jr., and the Brown

for President Campaign submit the following response to the

ooqplaint filed by complainants, Lawrence A. Agran, Eugene J.

McCarthy, Lenora B. Fulani, and Raphael Mendez. Governor Brown's

and the Brown Campaign's response is based on the following:

f~ -~

4

5

6

7

S

C2 r



(1) WetthrS66" 0011461 C l snor, the Dt*6imsh~

contribution or exIpditore on behalf of Goveror Brwp a: the

March 31, 1992, debate was properly staged by bona f id -bro-

casters under 11 C.F.R. section 114.4(e)(2);

* (2) Lehman College is part of the City University of New

6 York which is owned and operated by the State of New York and as

7 an arm of the State of New York it is neither a person nor a

S corporation subject to the Federal Election Campaigns Act, 2

9 U.S.C S 431 et seq.;

10 (3) The Bronx Borough, a municipal corporation, properly

11 assisted the State of New York's efforts under 11 C.F.R. section

12 114.4(c) to inform its electorate concerning urban issues.

A. Statem t of the Case.

Complainants filed this action on April 17, l9* le ia

AC ftic presi rettal 4P0 a a I C, Jr.

and the Brown Campaign violated 2 V.S.C. seotios 441b(a 04 11

O..A. sections 110.13 and 114.4(W)(3) by engaging in a public

19 debate With Democratic presidential candidate Governor William J.

Clinton -at Lehman College iii Ue4 York City on March 31, 1992.

21 Complainants allege the debate constituted an unlawful corporate

22 campaign contribution under section 44lb(a) because the debate

was sponsored by the City of New York through the Office of the

Bronx Borough President and by Lehman College, which is part of

the City University of New York. While the debate was properly

staged by television stations VABC Channel 7 and WHJU Channel 47

27 under 11 C.F.R. 114.4(e)(2), complainants allege the the "real

28 sponsors* of the debate were Lehman College, where the debate was

2



hold, ad the toex loroifh. which made a news release for the

debate, both of which are purportedly umunicipal corporatifts"

prohibited from making Ounspecified* contributions to facilitate
4 the debate.

2. The debate.

6 On March 9, 1992, respondent Fernando Ferrer, the President

7 of the Bronx, issued a news release announcing President Ferrer

a and Lehman College President Ricardo Fernandez would sponsor and

serve as moderators of the 1992's 'The Debate for Urban America'

10 at Lehman College's Center for the Performing Arts on March 31,

11 1992. The debate was to be telecast by the American Broadcasting

12 C8any's New York affiliate television station WABC Channel 7,

is and by the Spanish language New York television station VWMU

14 Cbannel 47. The news release stated candidates from both parties

were invited and all major candidates for the oatic Party's

16 presidental namnation would be participating.

17 Complainants allege that while there were four (4) active

Is candidates for the Deocratic Party's presidential nomination who

19 were on the New York State ballot for the April 7, 1992,

election, Bronx President Ferrer invited only Governors Br and

Clinton to the debate. The other two candidates, complainant

Agran, a former Mayor or Irvine, California, and complainant

McCarthy, a former United States Senator from Minnesota, received

24 no invitations. Complainants argue the failure to invite the

other candidates constituted an improper corporate expenditure in

violation of 2 U.S.C. section 441b.

Complainant Fulani, who is a former candidate for the

Democratic presidential nomination and now an independent



adidetofor President, oemplains she was denoed access to the

debate on March 31, 12, beaNso the police s e the line of

persons seeking admission to the auditorium at Lehman College for

4 the purpose of preventing her from entering the auditorium.

6 Complainants allege "upon information and belief" the police

6 acted at the instructions of Bronx President Ferrer to exclude

7 complainant Fulani despite the fact three (3) police officers

S received injuries when a large crowd stormed the auditorium gate

9 occasioning approximately 500 police officers, some in riot gear

10 and on Horseback, to close the event. See Complaint Exhibit 0D.6

11 Complaints further allege complainant Agran was improperly and

12 forcedly ejected by the police from the auditorium when he

13 requested inclusion in the debate despite the fact he interrupted

14 the debate while it was in progress and was arrested by police

16 for disorderly coaduct, trespassin, and residting arret.

16 3. n"Mae-, allimtAjp.

17 C lamant 1 allse Governor Brown is guilty of violating 2

25 U.S.C. section 441b(a) because he received an unlauful corporate

19 1contribution from the Bronx Borough and Lehman College when

3! Governor Brown participated in the debate. Complainants argue

21 the Bronx Borough and Lehman College are municipal corporations"

prohibited from making any expenditure or contribution on behalf

23 of a candidate for federal office. Just what expenditure Lehman

24 College and the Bronx Borough made in connection with the debate

25

26 1. Complainants include Rafael Mendez, a candidate for the
New York City Council in the Bronx and a "leaderg of the new
Alliance Party. Just what his standing is in this complaint is
never specified nor is it specified in what manner he is
aggrieved by the March 31, 1992, debate.

4
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lad just what -express advocacya of the eleion of a c i

for a federal office they made are never identified in the

complaint.

Complainants allege Governor Brown violated regulations

issued by the Federal Election Commission contained in 11 C.F.R.

section 114.4(e) which provides for nonprofit corporations to

sponsor nonpartisan candidate debates. They claim that while

Lehman College is a nonprofit corporation who can sponsor such an

event, the participation of Bronx President Ferrer tainted the

event rendering it an unlawful corporate contribution of Lehman

College resources. Complainants further claim the event was not

organized in a nonpartisan manner because complainants were

excluded from the debate.

B. Basis for Governor bOwn's Reqest the Co siH Take

Governor Brown and the brown Cmaign request the Federal

Bloction Comiosion take no action concerning the Complaint

because there has been no violation of either the Federal

Election Campaign Act# 2 U.S.C. sections 431 et. 8 m. or regu-

latios issued by the Federal Election Commission, 11 C.F.R.

section 100 et j. There was no expenditure by a corporation,

municipal or otherwise, expressly advocating the election or

defeat of a candidate for public office and neither Governor

Brown nor the Brown Campaign received any contribution from a

corporation or the State or City of New York. Governor Brown was

invited by an educational institution to engage in a public

debate at a University located in the Bronx, Lehman College,

where he and his campaign received nothing in return and none of

5



~v
4~ji7-~'
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Itm PMm~ etsu advocated the election or defeat of a o.
3 he Ma h 31, 1992, debate was in reality staged an" 41"-

4 sored by television stations WABC Channel 7 and WMJU Chamtel 47,
5 the latter of which expended $3,000.00 to defray the costs of the

6 debate. Under 11 C.F.R. section 114.4(e)(2) a bona fide broad-

caster may stage a candidate debate and the debate at Lehman

8 College was staged by and for the benefit of these television

9 stations. Governor Brown participated in the debate which was

10 paid for by WNJU Channel 47, a bona fide broadcaster, and held at

Ifla campus of the City University of New York only because of the

12 appearance the debate was properly staged with the assistamn of

13 the State of New York to inform its electorate.

14 Lehman College is not a 'mmicipal corporatiom. 1t is an

15 arm of the State of Mew York as oe of the UnvemA*6 V -

ing the City Uiversity of New York. As an arm the ftatw of

3ev York neither 4 U.S.C. section 4413 nor 11 C.r..s

114.4(e) have any application to it. Because Lekman Colle"

19 could not and did not violate these rules and reUlations, no

unlawful campaign expenditure, ca ilgn contribution, or - or
21 debate took place at Lehman College and Governor Brown properly

participated in a debate sponsored by the State of New York to

inform its electorate of the issues before the electorate.

24 If Lehman College is somehow a municipal corporation' then

under 11 C.F.R. section 114.4(e) it is a 'Corporation ...

organized and operated exclusively for ... educational purposes

.. a within the meaning of Internal Revenue Code section

501(c)(3). Under 11 C.F.R. section 110.13(a) (1), it may organize

6
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a stage a noatician debate of the type hold on Maith 31,

* 1992. Under 11 C.F.R. section 114.4(a) (1), such a organisation

y accept funds donated by a corporation, such as the municipal

corporation of the Bronx Borough, to defray costs incurred in

staging the candidate debate.

6 I.

NEITHER LEHMAN COLLEGE NOR THE BRONX BOROUGH MADE A CONTRIBUTION

OR EXPENDITURE ON BEHALF OF GOVERNOR BROWN AND THE DEBATE

0 WAS STAGED BY BONA FIDE BROADCASTERS
10 A. Governor Brown Received No Contribution from Any Source.

11 Governor Brown did not receive a contribution from any of

the parties involve in the March 31, 1992, debate. He received

no payment, distribution, loan, advance, deposit, or gift of

money, and no service or anything of value was given to him or

- campaign. Governor Brown made an appearance at a debate

sposored by bona fide broadcaster and an agency of the State of

Ow York, and he received no remuneration of any kind from any

source.

4 U.S.C. section 431(8) provides:
"(A) The term 'contribution" includes --

21 (i) any gift, subscription, loan, advance, or

deposit of money or anything of value by any person for the

purpose of influencing any election for Federal officej or

24 (ii) the payment by any person of compensation

for the personal services of another person which are

rendered to a political committee without charge for any
27 purpose.

Regulations issued by the Federal Election Commission

7
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"M1uG* of betwentlally e6Aer EeIldg fu~~h1~. 1

C.R. setion 114.1()-

(l) The term t9f,;-~bt qU~editure shall

include any direct or indirect payment, distribution, loon,

advance, deposit, or gift of mnoey, or any service, or

anything of value ... to any candidate, political party or

committee, organization, or other person in connection with

any election to any office referred to in S 114.2(a) or (b)

as applicable.

"(2) The term contribution and expenditure shall not

include --

S(i) Comunications by a corporation to its

stockhoUlers amd euemtives or any -ainistrat psonel

and their £i iUes or by a labbt oauiatiO to its. inrs

famlie, on my Ubj o t

their reprseaatve or officers made ay Sam,- to

GOvernor Brown of ny kind. Nothing of value was given to

Governor Brow and the provision of a platform frym whick he

spoke and debated with Governor Clinton has never been construed

as a contribution of anything of value 'for the purpose of

influencing any election for Federal office."

For a contribution to be unlawful it must have a real and

actual impact on a candidate for the purpose of influencing any

election for Federal office. Federal lection Comission v. Ted

Haley Congressional Comm., 852 F.2d 1111, 1115-16 (9th Cir.

1988). The candidate must receive something of value from an

8

[1
I

21

23

26

27

28



3! !AQ.9_hEE.m,;n, 502 .2d 196, 200-02 (M.D.,Ca. 190). Ott-

butions must be given to the candidate and be of actual vaue in

order to influence an election for federal office. Federal

Election Comission v. Lance, 617 F.2d 365, 374 (5th Cir. 1980),

7ert. denied, 453 U.S. 917 (1981).

8 Governor Brown received noting of value from any of the

9 participants, sponsors, or organizers of the March 31, 1992.

18 debate. No money, services, loans, gifts, or anything of value

1 wont to him or to the Brown Campaign and none of the $3,000.00

1 by television station MNJU Channel 47 to pay for-the

cost of ticket printing and miscellaneous -- *a tothe

C dtg.Gvraor Brown accepted an e

t a New York state run College V-US ehJAh W 1 0to the

l~by bfa 1tide by a e~~a and he ztaei. ~ t~t

this -aVeg in CO jneia with that dbte.

I's None of the organizers, sponsors, or other maemOMA the

March 31, 1 2, debate advocated the election or deltat ' oy

21 candidate for federal office. If corporate Inat eape-di-

tures were made, and Governor Brown can find no evide e of any

such expenditures, the expenditures did not provide anything of

24 value for the purpose of influencing an election for a federal

office. The March 31, 1992, debate at Lehman College indorsed no

candidate, advocated the election of no candidate, and was

27 nothing more than an open debate by the candidates on their own

views and their own electioneering messages.



Z* fWr,

a in or exqpenditur. in -aoto a-t -a- -a-tt W- t* ft

political off ice. Section 441b(2) defties 8contrIbutian or

expenditure' as the provision of things of value 'to any 60%di-
6 date, campaign committee, or political party or organization, in
7 connection with any election .... Section 431(17) defines

a aindependent expenditure' to mean

9 'an expenditure by a person expressly advocating the
10 election or defeat of a clearly identified candidate which

is made without cooperation or consultation with any candi-

date, or any authorized comittee or agent of such
13 candidate, and which is not node in cogt--ios- ft* or at

14 the requst or sugestion , anM esuidates, otx.w

eutbIse" mbit 1 Or gnt. 746

1" 479 go$, 239 (19), t

ga9"eral dsotes section of the Aft eat k:sa ~

definitim of "enditure,* including the ptviss sMtg

of value made *for the purpose of-n ",fleauen r ik fcs'
21 Federal office....' 2 U.S.C. S 431(29)()(i). Thomrt reflvsd

, a prior conflict between the courts and the FC over wbhe in
23 connection with' superseded section 431's language for the

purpose of influencing. The Court reviewed Conre88' intent
2 that corporate funds should not be used to influence the public

26 at large to vote for a particular candidate or for a particular

27 party. Id. at 247, citin United States v. Automobile a
28 352 U.S. 567, 589 (1957). The 'in connection with' lagage

10



with , e Latent to $.fle a federal eletion. e b.

Sconstitute *express advocacy' in order to be subeot -to the

4 prohibition of section 441b. Id. at 249. The 'express ay

5 of a candidate is designed to distinguish discussions of Lssmes

6 and candidates from more pointed exhortation to vote for particu-

7 lar persons. Id. at 248-49.

8 Express advocacy of a candidate does not involve issue

9 discussions because of strong First Amendment implications.

10 Federal Election Comission v. Furgatch, 807 F.2d 857, 660 (9th

11 Cir. 1987). There must be a direct and explicit exhortation to

12 elect or defeat a candidate for public office for an iqed t

13 expenditure to exist and the general discussion of a ll to1

14 view does ot coUtitate, such express advocacy. .f-
....... L. 0E E a... sl_ ...

1 1.24 45s 53 (2d Cir. 1290). in lUADS~2.

17 0=, 713 F. Supp. 426, 433-34 (D.D.C. 189), the court.' ;

"'xpress advocacy' as defined by the Coaft'

19 [v. Val , 424 U.S. 1 (1976)) and reiterated ia,,fm-

.0 1 Election Comission v. Hassacustts Citiesg
21 497 U.S. 238 (1986)), consists of words or expreesias of

2advocacy of election or defeat, such as 'vote for.' 'elect,

23 'support,' 'cast your ballot for,' 'Smith for Congr"e,'

24 'vote against,' 'defeat,' or 'reject. Buckley 424 U.S.. at

25 44 n. 52; 96 S.Ct. at 647 n. 52. See also, NCFL, 497 U.S.

Mat 249, 107 S.Ct. at 623; 11 C.F.R. S 109.1(b)(2). An

27 explicit and unambiguous reference to the candidate must be

2mentioned in the communication in order for express advocacy

11



I to be pz ielt. 'a e:urt W#ed that fumes

spend to prpagae one' s view as issues without exptossly

calling for the election or defeat of a clearly identified
4 candidate are not covered by INA. 424 U.S. at 43-44, 96

SeCt. at 646-47.0

6 Neither Lehman College, President Fernandez, the Bronx

7 Borough, nor President Ferrer expressly advocated the election or

8 defeat of any candidate for any office. The debate entitled "The

9 Debate for Urban America" and Mayor Dinkins and 12 other mayors
10 asked questions of the candidates about urban issues without any

11 of the organizers, sponsors, or moderators advocating,

0 electioneering, or suggesting one candidate was better or worse

13 than the other. The fact not all candidates for President were

present at the debate did not oreate au illegal tot and

'did not comtitute express advocay of a cadidate for offie.
1Uhe March 31, 1992j6 ~At* mad 4 tIoaL dieoeiOsO of Lsemas

in the of our .a atm v&tin t to the

pinciple that debate on pub~lic 1*suet abld be uninhibited,

robust, and vide-open. New York Times Co. v "I 376 U.S

254, 270 (1964).

21 C. The Debate was Stasod b oM Fide proafcgt ers.

22 The debate between Governor Brown and Governor Clinton was

staged by the American Broadcasting Corporation New York affili-

ate television station WABC Channel 7 and the New York Spanish

language television station WNJU Channel 47. These television

2 stations broadcast the debate to all of New York State and many
27 other states and outlying areas in accordance with 11 C.F.R.

28 section 110.12(a) (2). The debate was a legitimate undertaking of

12
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- deat V0wort o t . tbet Lehmsi, s~

the Bronx 5er.-uh were actal&%M te pasor LAttad of,'the

castors who broadcast the debate to millions of persons.

11 C.r.R. section 110.13(a)42) provides:

"Broadcasters, bona fide newspapers, magazines and

7 other periodical publications may stage nonpartisan

a candidate debates in accordance with 11 CFR 110.13(b) and

9 114.4(e).,

10 Neither Lehman College nor the Bronx Borough made any

11 expenditures of money in connection with the debate where tele-

vision station WNJ expended $3,000.00 to print tickets and

Lray costs, g If ths was #ny sg o rporaq eAity it was th two

2 -televiion t ois o a dat the d2bstU.. mseio 4at

iiit

I CO]dA cOt4" 11 13 ARK (2?. 11qP t~IW WE

3W Gffidm ~*?1P ~fihl

A. LebMa CoQWm is AnArm of the Stt fRvYork.

3 Lehman Coileg is not a municipal corpowation and is not

q3 overned by the provisions of 2 U.S.C section 441b. Lehman

College is a part of the City University of New York, which is an

25 arm of the State of Now York. Nothing is section 441b purports

to regulate the activities of a state government or any of its

27 officials, and state governments are free to organize a debate

28 among candidates for public office in the same manner Governors

13
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. c lfto 4lm4oniaiah 31,t .

I C0 Co11g i. pit of oh city U ersity of ssW Vfok

which was *etelijthed by the State of Heim *Wk as an arm of the
4 Btate pursuant to Bducation Law section 6201 et o N.Y. Bduc.
5 Law S 6201 et M. (Mclinney 1935). It is governed by a Board of
6 Trustees consisting of 17 members, ten (10) of whom are appointed

7 by the Governor and five (5) of whom are appointed by New York
8 City Mayor, both with the consent of the State Senate. Id. S

9 6204. The State of New York holds the Board of Trustees harmless
against all civil suits. Id. S 6205.

11 The Chancelor of the City University of New York submits his

12 budget requests for all senior collages to the State Director of

13 the Budget. d. S 6230. In 1986 the City University of 'ow York

14had total rev of $43,114,000.00, of which $)S,4O00O

cam from stAtw ewropriations and $10,420,o0.00 * g

student tition. Tho City of ftv York contributed only
17 $1*001000o to the University's total budget. It is a State

owned and operated university.

B. u lla .Not a Municial Co .

The City Uiversity of New York is an arm of the Btate ,of
21 New York and it is not a OpersonO nor a Ocorporation" witftin the

meaning of the Act. See Will v. Hischigan Dept. 911 t. O
109 S.Ct. 2304, 2309 (1989). It is not a municipal corporation
within the meaning of 2 U.S.C. section 441b. A county is a
municipal corporation. Matter of Westchester County, 158 3oE.
881 (1927). The term Omunicipal corporationO includes a city or

its agencies. City of Little Falls v. State, 41 N.Y.S2d 882
(N.Y. App. 1943), aff'd 52 N.E. 2d 963 (1944).

14



Section 2 of the Mw York Geai.l'IM.icipal Lin i dss

2 "The term Onnicipal cotporation,I as used in' this

S chapter, includes only a county, town, city and village.0

4 (N.Y. Gen. Municipal Law S 2 (McKenney's 1986).

s Because Lehman College is not a Omunicipal corporation' both

6 the City University of New York and Lehman College's President,

7 Ricardo Fernandez, violated nothing prohibited in 2 U.S.C section

a 441b. They are arms of the State of New York and because of

9 complex questions of Eleventh Amendment immunity, before the

10 provisions of section 441b are applied to States and their

11 officials a clear intention to apply such rules to the State

12 should be present. Dellauth v. Muth, 109 S.Ct. 2397, 2401-02

13 (1969). WoRsuch intention either express or i .ip.ted it indicated

14 in section 441b and neither Lehman College, the City alviversity

of Xe York, or RIcardo'Peaane tviolated any powision of

i6 sotion 441b.

17 C.* The Dbtt was .gwtf by xev I~' I sax MA

is ntet to Inform its Blectorate

19 Because Lehman College is an arm of the State of New York

20 the debate held on Lehman College's campus cannot be noost ud as

21 unlawful in any manner. Governor Brown's participation in the

debate did not constitute participation in a corporate contribu-

tion because no corporation was involved, let alone a contribu-

24 tion. The debate was an activity sponsored and promoted by the

State of New York to meet a legitimate interest in fostering an

2informed electorate. Eu v. San Francisco Democratic Central

27 Committee, 109 S.Ct. 1013, 1023 (1989).

In Anderson v. Celebrezze, 460 U.S. 780, 797 (1983), the



C urt stateds

Othre can be no question about the legitimacy of the
Statels interest in fostering informed and educated ex-

pressions of the popular will in a general election.*

5 While nothing in the Federal Election Campaigns Act or the

S regulations promulgated in by the Federal Election Commission

7 authorize a state agency to sponsor a debate among candidates,

S there is nothing in these rules and regulations which prohibit

such activity. More important, it is not at all certain the

10 Federal Election Comission would have constitutional power to

force the State of New York to give up or modify its activity of

0 12 holding candidate debates to inform its electorate of election

I issues which are at the core of First Amendment protections.

14 Governor Brown a nvited by the State of New York to eagmg in

a state olganised debate and he certainly had no poedibl * Otice

17 or knowledge that anything was wrong or iqroper in the Sate of

1 Dew York a activities.

~IV,

,19 snKX oPAGM POMWLSY ASISTD T STATE OF NW ,OS's

2 EFOR TO I ITS ELDCTOR&TE

A. The Bronx Borough is a Municipal Corporation.

Unlike the City University of New York, the Bronx Borough is

a amunicipal corporation* which is part of the City of New York.

24 In 1874 New York City, which originally consisted of Manhattan

Island, annexed the areas of Morrisania, Kingsbridge, and West

Farms, which were townships then comprising the entire western

27 portion of the Bronx. The rest of the Borough was absorbed by

28 the City in 1885, with New York City being consolidated with its

16



* adjacentI coinities on JAmmomy 1, 1W ya c fts1~

2 York State legislature.

3 The Bronx is a subdivision of the City of 3ev York which

4 consists of five (5) Boroughs, each of which is coextensive with

5 a county. In order of area, these Boroughs are Queens, which is

6 coextensive with Queens County, Brooklyn, which is coextensive

7 with Kings County, Richmond, which is coextensive with Richmond

a County, the Bronx, which is coextensive with Bronx County, and

9 Manhattan, which is coextensive with New York County. Each

10 borough is headed by a President and its is Bronx Borough Presi-

11 dent Fernando Ferrer, who is a party to this proceeding.

12 New York City is governed according to provisions of a City

is Charter adopted in 1961. The Chief Executive is the Mayor who is

14 elected to a four (4) year term. The City's Iepislativ. thori-

ty is vested in a City Council of 51 members Ooted to four (4)

Year tern. e Ctty"s instation is c-addoted by the Board

17 of 2timat.e, which consists of the Mayor, the Comptroller, the

8 'President of the City council, and the Borough Presidents.

19 B. CVorpor &t s M&y Conduct Candidates AIa anoe s

20 The Federal Zlection Comission has adopted rules and

21 regulations which allow corporations to invite candidates to

speak to its stockholders, executive officers, or administrative

personnel, and their families at meetings conventions or other

24 functions of the corporation. 11 C.F.R. S 114.4(c). These rules

recognize a corporation's right to inform its shareholders and

2 other interested persons of issues which are important to the

27 corporation. Federal Election Commission v. Massachusetts

28 Citizens for Life, Inc., 479 U.S. 238, 252 (1986). Section

17



~loyms aftside tbe reotilcte* Am&E of fte okot*

tofficers, directors, and family *uiers] or labor orga-

ni4ation who are meesary to adb uiebr the meting,

limited invited guests and observers, and representatives of

6 the news media may also be present during a candidate or

party representative appearance under this section. 11

S C.F.R. S 114.4(c)

9 The Bronx Borough has no stockholders and its "restricted

10 class of the corporation" constitute the almost 1.2 million

..- 1 inhabitants of the Bronx. The Bronx Borough has a right under

'section 114.4(c) to engage in activities which are l ttmtely

designed to invite a candidate for public office to a 4eti"

Loom i Irtatto the al.z ti.o r

imeeby that, AN$*ts

aro Clintwo .fe only alleged actoin

S coiplaina nt s a s having been taken by tW Borgh
21 is a press release on March 9, 1992, (Complaint, p. 3 1 9), and a

purported instruction from Borough President Fer Fer. who

moderated the debate, to close admittance to the debate auditori-

24 um in the face of 500 police controlling a large unruly crovd

2 which injured three (3) policemen, (Complaint p. 4 1 16 and

Exhibit "DO). These activities cannot be deemed Oexpenditures"

and any actions taken by the Bronx Borough were within the

guidelines and regulations established by the Federal Election



- Setion 114.4(e) (3) provides:

"A corporation or labor organization may donate funds

to nonprofit organizations qualified under 11 C.F.R.

110.13(a) (1) to stage nonpartisan candidate debates held in

6 accordance with 11 C•F.R. 110.13 and 114.4(e)."

Lehman College is not a nonprofit corporation as defined 11

a C.F.R. section 110.13 only because it is an arm of the State of

9 New York. In the absence of that technical distinction, it would

10 otherwise be an exempt organization under section 110.13 which

utilizes the definition of section 501(c) of the Internal Revenue

12 Code, 26 U.S.C. S 501(e)(3). Only because the City University of

is new York is an arm of the state it falls outside the definition

14 of 26 U.S.C section 501(tc)(3) which dofines an aoeot orga-

nization as:

16 eCorporations, and any c ity choest, fund, or

foundation organized and operated exclusively for religious,

charitable, scientific, testing for public safety, literary,
19 or educational sea ....

However, it is certain that the City University of New York,

21 except for its status as an arm of the State of New York, would

otherwise be a corporation organized exclusively for educational

purposes and the Bronx Borough's assistance would be appropriate

24 under section 114.4(e)(3). This is a distinction without a

difference. It is improper to seek to impose liability on the

Bronx Borough for making de minimus assistance to Lehman College

27 in Lehman College's effort to foster the state's legitimate

interest of promoting an informed electorate when there is no

19



et .Ct. 2013, 1023 (1989). Mft at, i s iupr to

eek to Impose liability on Governor DrOr when an arm of New

York State would otherwise qualify under this exception except

for the mysterious internal workings and definitions of New York

State government.

V.

CONCLUSION

For the foregoing reasons, Governor Bdmund G. Brown, Jr,

I the Brown for President Campaign request the Federal Zlection

mission to take no action on the April 17, 190, comlint.

DA D Nay 6, 1992

R~.

- Ja~~g

By$

Attorneys ff~rr-#*s
3Iad o. WONm and
Drown for Pt ddkmt
Caaign

20
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ouNT or Los mis}

6 I, R. Brian Oxman, declare and say:

7 I am an attorney at law admitted to practice before all the

8 courts of the State of California and I am the attorney for

9 Governor Edmund G. Brown, Jr., and the Brown for President

10 Campaign. I have the permission and consent of the Campaign

11 Manager and Treasurer of the Brown for President Campaign to make

12 this Verification and I make this verification on their behalf.

13 I have read the foregoing Governor BrOwn' a and t. Irown

14 C-ampn s Ruposse to c =laint and know that it iirtUm of my

16 ow Mowledge, except as to I w matters which er-am n Os

16 Information and belief and as to those matters I b.Uev tb to

1,be true.

IS I declare under penalty of perjury under the In-s *I the

19 State of California the foregoing is true and correct.

20 Executed this 7th day of May, 1992, at Santa Fo Borings,

21 California.

22

23
24 R. Brian Oxman

25 0DAY OF0M -t7 -- I
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0 Is',

I an an atto0 -y at law adtted to practice before the

United States District Court for the Central District of

California and all of the courts of the State of California. I

6 am employed by the Law Offices of Oxman and Jaroscak, 1413 h"t

Rosecrans Boulevard, Santa Fe Springs, California 90670, &" I am

8 over the age of eighteen (18) years and not a party to the

9 above-entitled action. On May 7, 1992, I served the following:
10 GOVERNOR BROWN' S AND THE BROWN FOR PRESIDENT CAMPAIGN'S

11 RSPoWSE TO COMPLAINT

12 on the attorney(s) of record for the interested parties in the

13 above-entitled action, by placing a true copy tbereof enclosed in

14 a sealed envelope with pcetage thereon fully p*qiaid, i

Vbited States Mail at La Mirada,. Califormaa 4i4.eS

Oka tove to
17M. MstbelH. chtA*me vau

1s Genes 1 bu~maoetll Ctmsel fowee Cliton
City aimvwity of New York SSS 13th 9t. *.W.

19 53S Mat soth Street Washington, .C. 20094
New York, New York 10021

20
Mr. Arthur R. Block Mr. David Dtm g

21 Counsel for C=Wlainants new York Corpetation Cosuel
250 West 57th Street 100 Turk Street

2 uite 317 Room 6-F-46
New York, New York 10019 New York, New York 10007

I declare under penalty of perjury under the laws of the
24 State of California the foregoing is true and correct.

Executed on May 7, 1992, at Santa Fe Springs, California.

26

27

28 Maureen Jarsoa \



3506 LawrWce Agran Co laint

low OW mand Ja oscak

14126 ast fosecrans Blvd.

Santa re Springs, CA 90670

4.,r IDJ*
COMMISSION

MAIL ROOM

kis S° UI

(310) 92,-5058 Or (310) 912-788 -
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Dawn Odrovski
Office of the General Counsel
Federal Election Commission
Washington, D.C. 20463

Re: NUR 3506

Dear Ms. Odrowski:

I an an Assistant Corporation Counsel in the office of 0.
Peter Sherwood, the Corporation Counsel of the City of New York
and attorney for the respondents City of Now York and Fermmdo
Ferrer, the Bronx Borough President. Mr. Sherwood is by law
attorney for the City of New York and its agencies. N.Y. City
Charter sec. 394(a). In addition, the respondent Fernando Ferrer,
the Bronx Borough President, requested this office to represent
his. Rclosed is his Statemnt of Designation of Counsel.

I request on behalf of the City of Now York and Mr. Ferrer
an extension to Friday, Nay 29, 19 2 of their time, pursuant to 2
U.S.C. 437g(a) & 11 C.F.R. 111.6(a), to respond to the oouplalnt.
The additional time is nmmssary to develop the facts relevant to
the response.

Very truly yours.

David Druediag
Assistant Corporation Counsel
(212) 788-0892
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FEDERAL ELECTION COMMISSION
WASHINGTON. 0 C 2M3

Nay 18, 1992

Mr. 0. Peter Sherwood, Esq.
Corporation Counsel of the City of New York
ATTN: David Drueding, Esq.
Assistant Corporation Counsel
100 Church Street, Room 6F46
New York, N.Y. 10007

RE: MUR 3506
City of Now York and

Fernando Ferrer,
personally and as
President of the Borough
of the Bronx

Dear Mr. Drueding:

This is in response to your letter dated Nay 11, 1992,
which we received on Nay 15, 1992, requesting an extenSion until
May 29, 1992, to respond to the complaint filed aqamit your
clients, the City of New York and Fernando Ferrer, petolly,
and as President of the Borough of the Bronx. After considering
the circumstances presented in your letter, the Office of the
General Counsel has granted the requested extension.
Accordingly, your response is due by the close of business on
May 29, 1992.

If you have any questions, please contact me at
(202) 219-3400.

Sincerely,

Dawn N. Odrowski
Attorney
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Dawn Odrowski
Office of the General Counsel
Federal Election Commission
Washington, D.C. 20463

Re: MUR 3506

Dear Ms. Odrowski:
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(212) 788-0892

May 28, 1992
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I an an Assistant Corporation Counsel in the office of 0.
Peter Sherwood, the Corporation Counsel of the City of New York,
and the attorney for the respondents City of New York and
Fernando Ferrer, the Bronx Borough President. This letter,
together with the affidavit of Borough President Ferrero is
submitted in response to the complaint, pursuant to 2 U.S.C.
437g(a) and 11 C.F.R. 111.6(a), and requests that the Federal
Election Commission take no action on the complaint.

On March 31, 1992, The Bronx Borough President Fernando
Ferrer and Lehman College President Dr. Ricardo Fernandez co-
sponsored and co-moderated a "Debate for Urban America" between
the major candidates for the Democratic Party's presidential
nomination, former California Governor Edmund G. Brown, Jr. and
Arkansas Governor William J. Clinton.

Lehman College provided the facilities and services required
to stage the debate, including use of Lehman College's Center for
the Performing Arts and the printing of the tickets. The College
has received no financial help to defray its costs staging the
debate, except for $3500 donated by Channel 47, WJU-TV to cover
the cost of a pre-debate reception and other expenses. The
participating candidates got no honoraria or other payment, and
bore the full cost of their participation in the debate.

Fernando Ferrer is the Bronx Borough President, the
Borough's highest elected official. N.Y. City Charter ch. 4,
secs. 81-82. He is solely responsible to the citizens of The
Bronx whom he represents.

As co-sponsor, Borough President Ferrer assisted Lehman



College in organizing the debate, but spent no City funds to
underwrite the costs or to facilitate any candidate's
participation. City funds were used only to the extent that the
Borough President and his staff were involved, and therefore soae
part of the City funds appropriated for salaries and routine
expenses of the Borough President's office might be allocated to
the debate.

Borough President Ferrer contacted and solicited the
participation in the debate of the major candidates of both
political parties. He invited President Bush and Hr. Buchanan,
the major candidates for the Republican Party's nomination, and
former Governor Brown, Governor Clinton, Senator Harkin, Senator
Kerry, and former Senator Tsongas, the major candidates for the
Democratic Party's nomination. The President and Hr. Buchanan
declined the invitation, and by the time of the debate Mr.
Harkin, Hr. Kerry and Hr. Tsongas had withdrawn from the race.

The Borough President's office assisted in the distribution
of tickets to the debate. Of about 2000 tickets, about 500 were
allocated to Lehman College for use by its students and faculty.
Another 300 (150 each) were given to the campaigns of the two
participating candidates for distribution. About 100 were given
to press and media representatives, and 200 to special guests
(including New York City Mayor Dinkins and other public
officials). The remaining tickets were distributed to the public
on a first come, first served basis.

The Borough President's office acted as liaison with Lehman
College to coordinate press and broadcast media coverage of the
debate. WABC-TV (Channel 7) produced the debate for broadcast,
and along with C-Span and WHYC Radio broadcast the debate live.
WNJU-TV (Chanel 47), WNYC-TV, and WNET-TV (Channel 13) broadoast
the debate by tape delay (with WNJU-TV providing a Spanish
translation).

On the evening of the debate, Mr. Ferrer and Dr. Fernandez
served as co-moderators of the one-hour debate. The format
provided for Dr. Fernandez or Mr. Ferrer to make a brief
statement introducing a topic for discussion. Their statements
set the agenda for the debate, describing the problems of
housing, health care, crime and drugs, and economic deverlopsent
that confront The Bronx and urban American communities generally.
Following each topic's introduction, the journalists on the
panel, led by Bill Beutel of WABC-TV, posed specific questions to
the candidates.

Neither before nor during the debate did Mr. Ferrer advocate
the nomination or election, or solicit a campaign contribution
for, any presidential candidate. Mr. Ferrer's co-sponsorship and
participation in the "Debate for Urban America" did not involve
advocacy of the election of a candidate for a federal office, or



any expenditure or contribution on behalf of a candidate for
federal office.

Mr. Ferrer's co-sponsorship and participation In the debate
served the First Amendment interest of his constituents. He
fostered discussion of the urban issues that are vital to his
constituents, and influenced the presidential candidates to give
greater attention to the problems of "The Bronx and all the
Bronzes in urban America."

Arounet

The Federal Election Commission should take no action upon
the complaint because there was no violation of either the
Federal Election Campaign Act (FECA), 2 U.S.C. secs. 431 et seq.,
or the Federal Election Commission's regulations, 11 C.F.R. sec.
100 et seq.

First, the crux of the complaint is not Mr. Ferrer's co-
sponsorship of the 'Debate for Urban America," but the sponsors'
refusal to accede to demands that candidates Lawrence A. Agran

CVI and Eugene J. McCarthy be allowed to participate. If Mr. Agran
and Mr. McCarthy had been allowed to participate, the

CO complainants undoubtedly would not be now be arguing to the
Commission that r. Brown and Mr. Clinton received an illegal

0O campaign contribution, since Mr. Agran and Mr. McCarthy would
have received the same. Nor would complainants be arguing that
the debate's sponsors violated federal election laws. It is

CO their exclusion from the debate that prompts the complaint.

O However, neither the PICA nor the Commission's regulations
were violated by r. Agran's and r. EcCarthy's exclusion. The

o Commission's regulations require that candidate debates "include
at least two candidates" and be "nonpartisan in that they do not
promote or advance one candidate over another." 11 C.F.R.

C O110.13(b). The regulations otherwise leave matters of debate
structure to the discretion of the staging oganisation, including

IV) the discretion not to invite candidates such as Mr. Agran and Mr.
McCarthy who in the course of the primaries and caucuses
preceding the New York primary had failed to demonstrate a
"significant, measurable quantum of community support."
Party v. White. 415 U.S. 765, 782 (1974).

Lacking legal grounds to challenge Mr. Agran's and Mr.
McCarthy's exclusion, complainants instead lodge an attack on the
debate's sponsors and the two participating candidates. That
attack has no relation to the substance of the complainants'
grievance, Mr. Agran's and Mr. McCarthy's exclusion from the
debate. Its resolution would not lead to minor candidates being
included in nonpartisan candidate debates. Because a favorable
decision on the complaint would not redress the complainants'
real grievance, the Commission should not act upon the complaint.



IL Simon v. astern Ky. elfare Richts Ora., 426 U.S. 26, 38
(1976).

Second, the FECA does not bar Lehman College from staging a
nonpartisan candidate debate, or the Borough President from
helping. Lehman College is part of the City University of Now
York, which is organized and operated under the laws of the State
of New York exclusively for educational purposes. N.Y. Educ. Law
secs. 6201 et seq. Undoubtedly, the College meets the criteria
for an organization exempt from taxation under section 501(c)(3)
of the Internal Revenue Code. 26 U.S.C. sec. 501(c)(3) (exempt
organizations include corporations organized and operated
exclusively for educational purposes). It is irrelevant that the
College is exempt from taxation as an instrumentality of the
State of New York, and therefore does not rely on section
501(c)(3) for its exemption from corporate taxation. Under the
Commission's regulations, non-profit organizations such as Lehman
College may stage nonpartisan candidate debates. 11 C.F.R.
110.13(a). Thus, Lehman College acted entirely lawfully in using
its facilities and resources to stage the March 31 debate.

Moreover, a corporation may donate funds to such nonprofit
organizations to defray costs incurred in staging nonpartisan
candidate debates. 11 C.F.R. sec. 114.4(e)(1)&(3). Accordingly,
the Borough President's use of New York City resources to assist
Lehman College to stage the debate is wholly consistent with the
Commission's regulations.

Third, the FECA cannot be construed as preventing the
Borough President from using the resources of his office to
advocate the importance of issues vital to his constituents, and
to influence candidates to speak to those issues. An elected
official such as the Borough President, no less than a
corporation, has a First Amendment right to foster discussion of
public issues. Because of First Amendment considerations, the
ban in section 441b(a) of the FICA on corporate contributions and
expenditures has been limited to "express advocacy," involving
the advocacy of the election or defeat of a candidate. IaQiLmlxr
y. Valse, 424 U.S. 1, 42-43 (1976); sgee FEC v. massachusetts
Citizens for Life 479 U.S. 238, 249 (1986); Faucher v. FEC. 928
F.2d 468 (1st Cir. 1991). Similarly, section 441b(a) of the FECA
cannot be construed as limiting an elected official's nonpartisan
advocacy.

Fourth, the Borough President's use of municipal resources
to help organize a nonpartisan candidate debate cannot be deemed
a "corporate" contribution or expenditure to which the FECA is
applicable. The rationale underlying the FECA is the concern that
"organizations that amass great wealth in the economic market
place not gain unfair advantage in the political market place."
Massachusetts Citizens for Life, 479 U.S. at 263. That rationale
could not possibly justify restricting an elected official's use



of public funds to advocate the interests of his constituents.
Elected officials are responsible solely to their constituents.
The public organizations of which they are part, although
corporate In form, are financed with public money, which by law
may only be spent for public purposes. Elected officials acting
In their official capacities and in the interests of their
constituents do not create a threat to the political market
place. The Borough President's activities simply do not fall
within the realm that Congress intended to regulate. Se. JL. at
263-64; G.L Bradley v. Saxbe. 388 F. Supp. 53 (D.C.D.C.
1974)(exempting city employees from registration requirements
applicable to corporate lobbyists).

In sun, the FECA and the Commission's regulation do not and

could not be applied to restrict the right of the Bronx Borough
President in his official capacity to use public funds to
advocate and promote discussion of the urban issues important to
his constituents. For these reasons, the Commission should take
no action on the complaint.

Respectfully submitted,

David Drue I ngAssistant Corporation Counsel



BEFORE THE FEDERAL ELCTN COSI-oN

UNITED STATES OF AMERICA

-- x

LAWRENCE A. AGRAN, EUGENE J.
MCCARTHY, LENORA B. FULANI, AND
RAPHAEL MENDEZv

Complainants, Case No. MUR 3506

V.

FERNANDO FERRER, Bronx Borough
President, CITY OF NEW YORK, RICARDO
FERNANDEZ, President of Lehman College,
LEHMAN COLLEGE, WILLIAM J. CLINTON,
CLINTON FOR PRESIDENT CoImT-ZTEE,
EDMUND G. BROWN, JR., and BROWN FOR
PRWSIDENT,

Respondents.

------------------------------------ x

STATE OF NEW YORK )
: 33.:

COUNTY OF BRONX )

FmMANDo IFIRRE. being duly am,w,,. Ael s ,and my:

1. I am the Bronx Borouh Premt, th sab's

highest elected official, and am responsible to the etlamis of The

Bronx whom I represet.

2. I submit this affidavit in support of the request that
the Federal Election Commdssion take no action on the basi of the

epait.

3. On March 31, 1992, Dr. Ricardo Fernande, the

President of Lehman College, and I co-sponeored and co-moderated a



"Debate for Urban America" between the major candidates for the

Demoratic Party's presidential nomiation, former California Governor

omund G. Brown, Jr. and Arkansas Governor William J. Clinton.

4. I co-sponsored the debate to foster discussion of the

urban Issues that are vital to my constituents, and to influence the

presidential candidates to give greater attention to the problems of

"The Bronx and all the Bronxes in urban America."

5. Lehman College provided the facilities and services to

stage the debate, including use of Lehman College's Center for the

Performing Arts and the printing of the tickets. To my knowledge,
0 the College has received no financial help to stage the debate, except

CC for $350 donated by Channel 47, WNJU-TV to cover the cost of a

pro-debate reception and other expenses. The part patug

COadkdte got no honorarla or other payment, and bore the full east

0% of their partiiaon, incuns trasportation to Lehman Coee.

O I. As co-sponesor, I assted Lehman Coege in

Ow debate, but spent no City funds to underwrite the costs or to
fadiltate ny candidate's participation. City funds were used only to

the extent that I and my staff were involved, and therefore seo part

of the City funds appropriated for salaries and routine office

expesel might be allocated to the debate.

7. I contacted and solicited the partiilpation in the debate

of the major candidates of both political parties. I invited Pri t

Bush and Mr. Buchanan, the major candidates for the Republican

Party's nomination, and former Governor Brown, Governor Clinton,

Senator Harkin, Senator Kerry, and former Senator Tsongas, the
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major candidates for the Democratic Party's nomination. The

President and Mr. Buchmnan declined my Invitation, and by the time

of the debate Mr. Harkln, Mr. Kerry and Mr. Tuongas had withdrawn

from the race.

8. My office assisted in the distribution of tickets to the

debate. Of about 2000 tickets, 500 were allocated to Lehman College

for use by Its students and faculty. Another 300 (150 each) were

given to the cmpaign of the two participating candidates for

distribuion. About 100 were given to press and media

representatives, and 200 to special guests (Including New York City

Mayor Dinidns and other public officials). The remaining 90 tickets
were distributed through my office and Lehman College to the public

on a first come, first served basis.

9. My office acted as liaison with Lehman Coilg to

ewsydhoate media cverg. WABC-TV (Channel 7) p-d004 the

debate for bodest. WADC-TV (Channel 7), C-Span, and UNYC

Radio an bradest the debate live, and WNJU-TV (Clunuel 4?)(wlth

a imultaeus tramlatin to Spanish), WNYC-TV, and WNIHT-TV

(Clnnd 13) brLeaat the debate by tape delay.

10. On the evening of the debate, Dr. Fernandes and I

served as co-moderators of the one-hour debate. Under the debate's

format, either Dr. Fernandez or I made a brief statement Int rodueba

a topic for diuicuslon. Our statements set the agenda for the

debate, describin the problems of housing, health care, crime and

drugs, and ecmic develoient that confront The Bronx and urban

American commuities generally. Following each topic's Introduction,
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I
JUM 2

FEDBRAL EIZCTION COMISSION
UNITED STATES OF AMERICA

LAWRENCE A. AGRAN, EUGENE J.
MCCARTHY, LENORA B. FULANI and
RAFAEL MENDEZ,

MUR No. 3506

Complainants,

- against -

FERNANDO FERRER, Bronx Borough
President, CITY OF NEW YORK,
RICARDO FERNANDEZ, President of
Lehman College, LEHMAN COLLEGE,
WILLIAM J. CLINTON, CLINTON FOR
PRESIDENT CONNITTEE, EDMUND G.
BROWN, JR., and BROWN FOR
PRESIDENT,

Respondents.

RESPONSE OF
LEHMAN COLLEIG and
RICARDO FERNMAMN

qm

U ~

~ z~1
P IN IntA Statmut

Respondents Lelma College and its President, Dr.

Ricardo Fernandes, respectfully submit this response, imn1uding

the accompanying affidavit of Dr. Fernandez sworn to on Ify 29,

1992, to the complaint filed by Lawrence A. Agran, W J.

McCarthy, Lenora B. Fulani and Rafael Mendez. As set forth in

detail below, the Commission should not take any action against

the College or Dr. Fernandez (hereinafter collectively referred

to as the "Respondents'), on the basis of this complaint, for

the following reasons:

(1) the debate which is the subject of this complaint

was specifically permitted by FEC regulations 11

F 01I
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Cf3$114.4(o)(l) and 110.13, since the debate was

*taged by a nonprofit, tax-exempt educatiomal

organization, included two candidates, and was

conducted in a nonpartisan manner; and

(2) there was no *express advocacy' subject to the

prohibition of 2 U.S.C. 5 441b(a).

Statement Of Facts

On March 31, 1992, Herbert L. Lehman College of The

City University of new York (referred to herein as 'Lehman Col-

lege' or the 'College') staged the 'Debate for Urban America'

which is the subject of the instant complaint. Lehman College

is a senior college unit of The City University of New York, and

ie located in the Borough of the Bronx in the City of New York.

rhe City ,University of Nov York ("ClTM') is a publie Inversity

which was cetaed under and exists by virtue of Article 125 of

the Rew York Nducation Law, and consists of too senior colleges

(including Lehan College), seven cnWaNty colleges, a graduate

school, a law school, a medical school, and an affiliated medi-

cal school. CUNY has an enrollment of approximately 200,000

students. Its mission, as declared by the now York State Legis-

lature, includes a coinitment not only to academic excellence,

but also to the "upward mobility of the disadvantaged in the

-2-



City of New York* and to meting "the special needs of an urtmn

constituency*. Educ. Law S 6201.

In January, 1992, Dr. Ricardo Fernandez, the President

of Lehman College, was contacted by the office of Fernando

Ferrer, the Bronx Borough President, and asked whether Lehman

College would be interested in staging a debate between the

major candidates for the Democratic Party's presidential nomina-

tions and a debate between the major candidates for the Republi-

can Party's presidential nomination. The debates would be

co-sponsored by the College and Mr. Ferrer, and would focus on

the particular interests and concerns of those who reside in

Amrica's urban areas such as the Bronx. Dr. Fernandez was

informd by Mr. Ferrer's office that invitations to participate

in such debates had been extended to the then-major candidates

for their party's nominations, esers. Brown, Clinton, I ,arkin,

Keary and Tsongas of the Demcratic Party, and President Sash

and Mr. Buchanan of the Republican Party.

Several weeks later, the College agreed to stage the

debates and to co-sponsor them with Mr. Ferrer. Ultimately,

there was only one such debate, that between the Democratic con-

tenders, since President Bush and Mr. Buchanan both declined Mr.

Ferrer's invitation. In addition, Messrs. Harkin, Kerry and

Tsongas declined after they withdrew from the race.

-3-



Over the next several weekst Lehman College students,

faculty and staff organized and prepared for the Brown-Clinton

debate. Among other tasks, the College (in consultation with

the Secret Service) hired security personnel; the College, Mr.

Ferrer, and WABC-TV News arranged for the debate to be tele-

vised; a group of Lehman College political science students,

assisted by personnel from WABC-TV News, formulated the ques-

tions to be asked at the debate; the College printed all of the

announcements and tickets for the debate; and the College dis-

tributed approximately 500-600 of the tickets to students, fac-

ulty, administrators and friends of the College, with the

remaining 1400-1500 tickets to be distributed to mmbors of the

press and media, to special guests (including Mayor Dinkins and

other public officials), and to the public, by Mr. Ferrers

office.

The debate was held at the College s Perforoing Arts

Center. Under the debate's formt, each of five topics was

introduced by either Dr. Fernandez or Mr. Ferrer. The topics

were education, crime and drugs, housing, the economy, and

health care, as these matters affect the Bronx and urban Amri-

can communities in general. Following each topic's introduc-

tion, specific questions were posed to the candidates by members

of a panel of newspeople. The debate was televised live and by

tape delay, and was also covered by the press. As evidenced by
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a videotape of the debate (which we understand is being submit-

ted to the Commission by counsel for Mr. Ferrer), at no tiae

during the debate was there any endorsement of or expressed

preference for or against either candidate. No funds were pro-

vided by the College or Dr. Fernandez to the candidates or their

coymittees, nor was there any solicitation of contributions or

expenditures to any candidate or candidate's committee.

Furthermore, no honoraria were paid, nor were the candidates or

their committees reimbursed for their expenses.

The debate served a number of laudatory purposes.

Most obviously, it fostered increased public awareness and dis-

cussion of the views of these candidates, and served4-CITl's

statutory mission by focusing attention on the particular needs

of urban Aerica. Perhaps less obvious, but also imoortant, the

debate served as a lesson in domocracy in action for the stu-

dents of Lehman College.

-5-



Point I

This Debate Falls Squarely Within
The Sitemtion For Nonpartisan
Debates Under 11 CFRSS 114.4(e)(1)
and 110.13

2 U.S.C. S 441b(a) provides that "[(It is

unlawful. . .for any corporation whatever. . .to make a contri-

bution or expenditure. . . in connection with any primary

election. . .. However, funds received and expended by 'Sec.

501(c)(3)" nonprofit organizations to defray costs incurred in

staging nonpartisan debates, are exempted from the prohibition

of Sec. 441b(a) under FEC Regulations 11 CFRSS 114.4(e)(1) and

110.13. The debate in issue falls squarely within this

exemption.

11 CrPU 114.4(e)(1) states:

A nonprofit organisation qualified under
11 CPR 110.13(a)(I) my use its own funds
and my accept funds donated by corpor-
tion or labor organisations under 11 CPR
114.4(e)(3) to defray costs Incurred in
staging nonpartisan candidate debat ps bold
in acordaMe with 11 CPR S 110.13.113

11 CFRS 110.13(a)(1) states:

A nonprofit organization which is exempt
from federal taxation under 26 U.S.C.
501(c)(3), and a nonprofit organization
which is exemt from federal taxation

11 CFR 5114.4(e)(3) states: "A corporation or labor orga-
nization may donate funds to nonprofit organizations quali-
fied under 11 CFR 110.13(a)(1) to stage nonpartisan debates
held in accordance with 11 CFR 110.13 and 114.4(e).*

-6-



under 26 U.S.C. 501(c)(4) and which does
not endorse, support or oppose political
candidates or political parties may stage
nonpartisan candidate debates in accor-
dance with 11 CFR 110.13(b) and 114.4(e).

26 U.S.C. S501(c)(3) describes the following class of

tax exempt organizations:

Corporations, and any community chest,
fund, or foundation, organized and oper-
ated exclusively for religious, chari-
table, scientific, testing for public
safety, literary, or educational purposes,
or to foster national or international
amateur sports competition (but only if no
part of its activities involve the provi-
sion of athletic facilities or equipment),
or for the prevention of cruelty to chil-
dren or animals, no part of the net earn-
ings of which inures to the benefit of any
private shareholder or individual, no sub-
stantial part of the activities of which
is carrying on propaganda, or otherwise
attwpting to influence legislation
(except as otherwise provided in subeec-
tion (h)), and which does not particafito
in, or intervene in (including the
lishing or distributing of statomemt*),
any political campaign on behalf of (Or in
opposition to) any candidate for public
office.

Since 1942, CUNY and its college units have been rec-

ognised by the Internal Revenue Service as an instwita.lty of

the State of New York and hence not subject to federal income

taxation and not required to file returns of income. I let-

ters from Internal Revenue Service dated Nov. 6, 1942 and Oct.

23, 1968, attached hereto as Exhibit A. Accordingly, it appears

that there has never been a reason for CUNY to assert Sec.

-7-



501(c)(3) status for tax purposes. Nonetheless, CUNY dose t-

isfy the criteria for tax-exempt status under Sec. 501(o}(3).

CUwY is a publicly funded, nonstock "body corporate* (t aduc.

Law S 6203), which exists to provide post-secondary education in

New York City (see Educ. Law S 6201). CUNY undertakes to influ-

ence legislation only when incidental to its educational mis-

sion, and such efforts do not constitute a substantial part of

CUNY's activities. Nor, of course, does CUNY engage in

electioneering.

Furthermore, since CUNY was organized before October

9, 1969,2 its status as a Sec. 501(c)(3) organization would not

be dependent on its having obtained a determination to that

effect from the Internal Revenue Service. Cf. 26 U.S.C. 5 508

(which imposes a notification requirement on nonfit Wsa-

tions organized after October 9, 1969) and Treas. g.

S 1.508-1. See also S. Woithorn, 1A Tax Technio4w! for ?md

tions and other gxemt Organizations, S45.0312](a)-b at 45-34

to 45-36.3 Thus, the debate was staged by a nonprofit

2 The State Legislature established a municipal-colleg" sys-
tem in 1926 with the creation of a 21-member New York City
Board of Higher Education. In 1961 that system was desig-
nated The City University of New York. See Laws of New
York of 1961, Ch. 388, S 7.

3 It might also be noted that the particular building on the

Lehman campus in which the debate was held is owned by the

Footnote continued on next page.
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organization which is exempt from federal taxation under 26

U.S.C. S501(c)(3) 4

It is also clear that the debate was held in accor-

dance with the requirements of 11 CFR S 110.13(b). That section

states:

The structure of debates staged in accor-
dance with 11 CFR 110.13 and 114.4(e) is
left to the discretion of the staging
organization, provided that (1) such
debates include at least two candidates,
and (2) such debates are nonpartisan in
that they do not promote or advance one
candidate over another.

It is, of course, conceded by the complainants that the debate

in issue included two candidates. Furthermore, as evidenced by

the videotape--and as not disputed by the complia -- the

_foaeote continued from previous page.

Oew York State Dormitory Authority, a public bimnSit corpo-
ration created under Public Authorities LM $1677, and that
any rental fees which are collected for the am of this
building--the fee was waived in the case at btea-- go to
Lehman College Center for the Performing Arts, Inc., an
IRS-recognized Sec. 501 (c) (3) organization. (It is Lehman
College Center for the Performing Arts, Inc.'s policy to
waive the rental fee in the case of Lehman College and
other CUNY events.)

4 Even if the Commission were to conclude that for technical
reasons Sec. 501(c)(3) cannot apply to a public university
system such as CUNY, it would nonetheless be arbitrary and
capricious to deny CUNY the benefit of the nonpartisan
debate exemption while permitting private nonprofit col-
leges to sponsor nonpartisan debates.

-9-



debate did not proote or advance either candidate over the

other.

Nonetheless, the complainants assert that '[t]his

debate was not organized in a nonpartisan manner'. (Compit.

1 24). Apparently, the complainants are basing this assertion

on the fact that Dr. Fulani, Mr. Agran and Mr. McCarthy were not

invited to participate in the debate. However, in explaining

the debate regulations at hand, the Commission itself has

stated:

For debates at the primary, caucus or con-
vention level, a staging organization may

0% restrict participation to candidates seek-
ing the nomination of one party. More-
over, if a staging organization restricts
participation to candidates seeking the
nomination of one party, there would be no
requirement to stage a debate for candi-
dates seeking the nomination of any other
party. However, any debate held for pri-
mary, caucus or convention candidates may

0 not promote one candidate over another.

44 P.R. 76735, Dec. 27, 1979. See also Fulani v. Leaw* of

0 Women Voters Education Fund, 862 F.2d 621 (2nd Cir. 1919), which

held that the exclusion of Dr. Fulani, in that case as nov a

minor party candidate for President of the United States, from a

debate among Democratic primary candidates, did not render the

debate a partisan one.

Nor did the failure to invite Mr. Agran or Mr.

McCarthy, who are candidates for the nomination of the

-10-



I

Democratic Party, taint the debate. It is not a requLrement of

nonpartisanship that every person seeking a party's nomination

be invited to participate in a debate among that party's hope-

fuls. Indeed, the sheer number of candidates would often make

such a requirement infeasible and inimical to the goal of mean-

ingful debate. Thus, the Commission has stated that it is per-

missible to limit participation in a nonpartisan candidate

debate to the *significant* candidates. 44 F.R. 76734, Dec. 27,

1979; see also Fulani v. League of Women Voters Education Fund,

0882 F.2d at 629. That is exactly what was done here.

o. As the Comission has stated:

-NO A debate is nonpartisan if it is for the
purpose of educating and informing the
voters, provides fair and impartial treat-

40O ment of candidates, and does not promote
or advance one candidate over another.

44 F.R. 76735, Dec. 27, 1979. As Respondents have demonstrated,

this test has been completely satisfied here.

Point II

There Was No Violation Of 2 U.S.C.
S441b(a) Because There Was No
Express Advocacy

In Federal Election Comission v. Massachusetts Citi-

zens For Life, Inc., 479 U.S. 238, 249 (1986), the United States

Supreme Court unanimously held that an expenditure must

-11-



constitute *express advocacy' in order to be subject to the

prohibition of 2 U.S.C. 44lb(a). This holding was based on the

Court's finding that application of Sec. 441b in the absence of

*express advocacy' would violate the First Amendment.

Applying the only logical reading of Massachusetts

Citizens For Life, the court in Federal Election Commission v.

National Organization For Women, 713 F.Supp. 428, 433 (D.D.C.

1989), determined that "the standard 'in connection with an

election' is not distinct from 'express advocacy'", and thus

o that *only communications which contain explicit electoral mes-

o) sages can be prohibited by S 441b".5

"Express advocacy' exists only where there is a clear

exhortation to vote for (or against) a particular candidate.

Federal Election Colission v. Massachusetts Citizxes Wtife-,

Inc., 479 U.S. at 249; Faucher v. Federal Election CWmipsion,

928 F.2d 468, 470 (lst Cir. 1991).

Co In the case at hand, there has certainly been no

I") express advocacy, as evidenced by the videotape of the debate.

Thus, not only does the debate fall within the nonpartisan

debate exemption to Sec. 441b(a) as established in Point I

5 Given that Sec. 441b uses the terms 'contribution or expen-
diture" interchangeably for purposes of that section (see
Sec. 441b(b)(2)), the "express advocacy" requirement would
apply to contributions as well as to expenditures.

-12-



above,, but, La addition, the challenged actLvity does not even

fall wLthLn the proscrLption of Sec. 441b(a).

-13-



Conclusion

For the reasons set forth above, the Cosmission should

not take any action against Lehman College or its President, Dr.

Ricardo Fernandez.

Dated: New York, New York
May 29, 1992

PARKER CHAPIN FLATTAU & KLIMPL
Attorney for Respondents

Lehman College and Ricardo
Fernandez, President of
Lehman College

1211 Avenue of the Americas
Mew York, NY 10036
(212) 704-6000

Of Counsel:
Charles P. Greenwan
Karen F. Lederer
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FEDERAL ELECTION COMISSION
UNITED STATES OF AMERICA

LAWRENCE A. AGRAN, EUGENE J.
MCCARTHY, LENORA B. FULANI and MUR No. 3506
RAFAEL MENDEZ,

Complainants,

- against - AFFIDAVIT OF
RICARDO FErNA1DZ

FERNANDO FERRER, Bronx Borough
President, CITY OF NEW YORK,
RICARDO FERNANDEZ, President of
Lehman College, LEHMAN COLLEGE,
WILLIAM J. CLINTON, CLINTON FOR
PRESIDENT COMMITTEE, EDNUND G.

.0 BROWN, JR., and BROWN FOR
PRESIDENT,

Respondents.

--------------------------------------- x

STATE Or N YORK)

OONT OF BRONX)

RICARDO FERN-AND2,- bLing duly sworn, deposes and says:

1. I am the President of Lehman College of The

City University of New York.

2. I submit this affidavit in support of the

request that the Federal Election Commission take no action

against Lehman College or me on the basis of the instant

complaint.



- ~-, II

- I,
3. Lehman College staged, and co-sponsored with

Fernando Ferrer, Bronx Borough President, the *Debate for Urban

America' which is the subject of this complaint.

4. The debate was held at Lehman's Performing

Arts Center on March 31, 1992. The College (in consultation

with the Secret Service) hired security personnel; the College

printed all of the announcements and tickets for the debate; and

the College distributed approximately 500-600 of the tickets to

students, faculty, administrators and friends of the College,

with the remaining 1400-1500 tickets to be distributed to mem-

bers of the press and media, to special guests (including Mayor

Dinkins and other public officials), and to the public, by Mr.

Ferrer's office. In addition, working together with r. Ferrer

and WADC-TV, the College arranged for the debate to be tele-

vised. Moreover, a group of Leman College political science

students, assisted by personnel from WADC-TV New, formulated

the questions to be asked at the to.

Ricardo Fernandez

Sworn to before me this
27 day of May, 1992.

Notary Publk

£ U -

(r re~tfk I ,q
-2-
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N CIII

o -June 2, 1992

Ms. Dawn Odroski
Office of the General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: K jR 3506

Dear Ms. Odrowski:

Enclosed please find the Respons of the Clinton for
President Committee and Robert A. Farmer, as tZOReu10r, and the
Honorable William J. Clinton in the above referenoed action.

Should you have any questions, please contact se at (202)
296-8600.

)

Deputy General Counsel

Enclosure

cc: Tony Harrington
Christine Varney

Washington. DC.Mid-Atlantic Headquarters * 1317 F. Street, NW, Suite 902 i Washington, C 20004 * Telephone (20 3323 * FAX (20Z 3933329

National Campaign Headquarters * PO. Box 615 * Little Rock. Arkansas 72203 * Telephone (501) 372-992 * FAX (501) 372-2292
Ped for by the Clnton for Presic t Committee

Prntd on' Ascycltid Paper Contributions to the Canrton for Pnmkdwi Commite we not tax. deductible1 4~
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IN TM MATTER OF FEMIWD FERRR, Sronx
Dorouagh President, CITY OF NEW YORK,
RICARDO FNA Z, President of Lehman
College, LEKAN COLLEGE, WILLIAM J.
CLINTON, CLINTON FOR PRESIDENT COMITTEE,
ElUDD G. BROWN, JR., and BROWN FOR
PRESIDENT

NUR 3506

RESPONSE OF
WILLIM J. CLITON AND CLI FOR PRESIDMT Calm

AND ROBERT A. FAMMER, AS TRESLURM

jAnthony s. Barrington
General Counsel

Philip S. Friedman
Deputy General Counsel

Clinton for President Oammitt e
(202) 296-8600

June 2, 1992



ON a IN in I ON- UA02a0'1 u ow

IN TE HATTR OF FRNAIDo FERRER, Bronx
Borough President, CITY OF NEW YORK,
RICARDO EZ, President of Lehman
College, LEMAN COLLEGE, WILLIM J. MUR 3506
CLIHTON, CLINTON FOR PRESIDENT COUITTEE,
EDMU)ND G. BROWN, JR., and BROWN FOR
PRESIDENT

RESPONSE OF
WILLIAM J. CLINTON AND CLINTON FOR PRESIDMNT COIITPE

AND ROBERT A. FAM#R, AS TRaURER

On April 17, 1992 Lawrence A. Agran, . oMCathy,

0enora Flanmi and Raphas1 vMnde: (collotively 'amplainamsts)

C filed a complaint with the Fr l E lection OmIion (" or

V 00a- g sion") alleging that William J. ClIton, the Clinton for

C) Preident CMitte. and other epndents bad violated 2 U.S.C. I

n 441b(a) by participating in a March 31, 1992 candidat. debate at

0ehman College in New York City, New York.

The complaint alleges that the Bronx Boromgh Prsident,

Respondent Fernando Ferrer, acted as a co-s r of the debate,

and that lepondent City of New York, a municipal corporation,

improperly provided resources through Ferrer's office to

"promote, publicize, organize, administer and otherwise support

and fund the (debate]." Complaint at 3, 1 10. The Complaint

1



ftthee alleges that Ferre oalmely controlled the .tme1*146

the enmtO and controlled the adLiesLon to the audience of the

debate. mlaint at 4, g 15. he olaint appears to be

primarily motivated by the fact that Complainants Agran and

McCarthy vere excluded from participation in the candidate debate

and that Complainant Fulani vas denied admission to the debate

(Complaint at 4 12 15,16).

The allegations have no merit. As a preliminary matter, the

Complaint has failed to allege a single fact in which any

corporation, person or other entity has made a contribution or

04 expenditure expressly advocating the election or defeat of a

candidate for federal office. In short, there has been no

N allegation made upon which the Commission could find a violation

of 2 U.S.C. I 441b. Moreover, Lehman College, a nonprofit tax-

SePt eductional Or anisation, and not Nov York City, a

0' maiol-a corporation, staged the nSyartisan candidate debate.

hatever costs Mev York City or other entities may hbew irre

0 in promoting the Lehman Collego debate wore ftnds provid to

Lemn College to help defray its costs of staging the

06 nompartisan candidate debate. Conseqently, the FC ebould take

no action against William J. Clinton, the Clinton for President

Committee, or Robert A. Farmer as treasurer in connection with

this action.



I, M MIEN OFG1 0 A 0=111AMISAN ChMID&TU DD&TZ CANNOT WI
N11 COVIITOSS OR 3XMU-ID lrZS wim NX NAD IN COMEI WIN

WIT A F3DEL ETAUC' IPOP

The Complainants assert that Respondents William J. Clinton

and Edmund G. Brown, Jr., along with their respective campaign

oomittees received impermissible corporate contributions by

participating in a nonpartisan candidate debate allegedly

sponsored by Ferrer and the City of New York. This allegation

defies a plain and common sense reading of the statute and mocks

the federal courts' repeated admonishments to the FEC of the well

defined limitations of the Act. FEC v. Central Long Island Tax

r m e 616 F.2d 45, 55 (2d Cir. 1980) (en banc); EM

v. Ell-Yyngr lection aLan c-mitt--. et al., 678 F.2d 416,

424 (2d Cir.) gort eie 459 U.S. 1145 (1983).

A. Tug IM. COJ= cET WAS A NU.IPART4SAN(983).

The effort by the Complainants to bootstrap their griewance

over being excleded from the Lehman College debate into a
C) violation of the INA cannot withstand scrutiny. As FEC

regulations make clear, the staging organization of a nonpartisan

candidate debate has broad discretion in determining debate

participants.

Under 11 CFR 110.13(b), the structure of debates "is left to

the discretion of the staging organization, provided that (1)

such debates include at least two candidates, and (2) such

debates are nonpartisan in that they do not promote or advance

one candidate over another." See 11 CFR 110.13 (b).

3



The regulations purposefuhlly do: not set cat otle peast

candidate selection criteria, but lam e mate to the

discretion of the debate organizer. Although the Iplansticn and

Justification for the debate regulations suggests that debates

must provide fair and impartial treatment of candidates" (44

Fed. Reg. 76,735 (1979), it also recognizes that "[a] nonpartisan

candidate debate ... provides a forum for significant candidates

to communicate their views to the public. 44 Fed. Reg. 76,734

(1979) (emphasis added).

Indeed, the Commission has ruled in two earlier cases that

candidates that are not *significant* may properly be excluded

from a debate by a debate staging organization. Am Complaint of

the L che Campaign against the League of Non Voters

2ducation Fund, FEC MUR Mo. 1659; Complaint of Barry n-r and

the Citizens Party against the League of Women Voters 3ftint

Fund, FEC NUR No. 12S7. With , ither Larry Lyrm nor

eeNocarthy is regarded by the national press as a

significant candidate meriting media attention.I At the time

each attempted to be included in the Lehman College Debate,

neither had qualified for federal natching funds, neither was

actively campaigning in a number of states, and neither had

figured significantly in national voter polls. Thus, there was

nothing improper in Lehman College excluding Larry Agran or

'Complainant Fulani does not appear to contest her exclusion

from participation in the Lehman College debate.

4



muaene MoCarthy from participation in the debate. 73& PZC MR3

1659.

In the Case of the March 31 Lehman College debate, the

staging organization complied with the two enumerated debate

format criteria. First, two significant candidates, Bill Clinton

and Jerry Brown, participated in the debate.2 Second, the

format was designed to discuss urban issues and to educate voters

in New York as to the candidates' positions on these issues

before they voted in the New York primary. Nothing in the debate

format was designed to advance or promote either of the

candidates over the other and the candidates who were invited to

and participated in the debate were provided fair and impartial

treatment. By even the narrowest reading of the term, the debate

was a nonpartisan affair that fully met the regulatory

requi mts of 11 CVR 110.13(b). ffM 3planation and

Justification, Fed. Ilec. Cap. Fin. Guide (CCU) 1 864.3

koehman College also invited the other significant
Dmorati candidates, Bob K*rry, Tom Markin and Paul Txcagas,
all of whom were no longer actively campaigning for the
nomination at the time the debate took place. The two
significant Republican candidates, George Bush and Pat Buchanan
were also invited to participate.

3Additional support for the assertion that the debate was a
nonpartisan affair is demonstrated by the fact that the debate
was broadcast live by FCC licensees, WABC Channel 7 and UNJU
Channel 47. According to the FEC, debates staged by broadcasters
provide *sufficient safeguards as to nonpartisanship of debates"
given the necessity of broadcasters to abide by equal opportunity
provisions set forth in the Communications Act. f Explanation
and Justification, Fed. Elec. Camp. Fin. Guide (CCH) 1 864.

5
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3. A NOW?23 AMlx f"XII I's M MM I X W A
&CTUPO WRICH S1CTI WZOIf 441 v t3

Section 441b(a) of the Act provides that *ulit is unlawul

for any . . . corporation . . . to sake a contribution or

expenditure in connection with any election to any political

office ... ' 2 U.S.C. I 441b(a) (emphasis added). Section

441b(b)(2) additionally states that "(flor purposes of this

section . . . the term 'contribution 2r expenditure shall

include anything of value . . .to any candidate . . .in

mnamtiton with any election." 2 U.S.C. § 441b(b)(2) (emphasis

added).

In r= V. M---- .nsett- Citi s for Lfe, 479 U.S. 238, 249

(1986), the Supyme Court unanimously and uaequivocally held that

the Act's prohibition against corporate expenditures 'in

comeotion with an election arequires that the 'w. M inme mast

eatte 'exr s advoa, in order to be ubject to the

p h iition of I 441b.0 iniM 479 U.S. at 249. Applylfa the

S only logical reaing of u , the court in M, y, a il

) ,for WMM I U) recently -dm0ined 'tbat the

tandard~ 'in connection with an election' is not distinct ftrm

'express advocacy," and further found that 'only cMIi-ations

which contain explicit electoral messages can be prohibited by j



441b.' .v. M , 713 V.Sqpp. 428, 433 (D.D.C. 1991)

.The Coplainants have not made a single allegation that any

person or entity allegedly involved in staging the nonpartisan

candidate debate made any exhortation to vote for or against a

specific candidate. Complainants have only alleged that Ferrer

worked to promote and organize the debate. There is no

allegation that he, New York City,, Lehman College or anybody else

expressly advocated or promoted the candidacy of Clinton, Brown,

or any other candidate for the nomination. In fact, the March 9,

1992 Press Release issued by Ferrer's office mentions no

- candidate by name, and specifically states that O[c]andidates

from both parties vere invited (to the debate].m e xhibit a to

the Colaint. This release quotes Ferrer as stating that the

debate vill provide an apportunity to talk about urban ismas at

a leading City college in the Brox - not as eta for urban

failure - but as a proving ground for urban o rtunti.' .

5!0 Thus, the debate is portrayed as an oppor-ity to question the

candidates on difficult urban issues rather than as an event to

avocate the election of any single candidate.

40iven that section 441b uses 'for purposes of this section"
the term "contribution and expenditure' interchangeably, there
can be no dispute that the statute's "in connection vith'
standard is applicable to both terms.

sFollowing the Supreme Court's denial of the FEC's petition
for vrit of certiorari from the First Circuit's decision in
Faub r v. FC, 928 F.2d 468 (9th Cir. 1991) the FEC withdrew its
appeal.



The avocaly rqiromsnt, first a by the

map e Court in jL , seeks to limit the Ats potential to

infringe on First ... e ft rights by distinguishing the

discussion of issues frou the more pointed exhortations to vote

for a particular candidate. ea Buckler v. Valeo, 424 U.S. 1,

44, fn. 52 (1976); FEC V. NOW, 713 F.Supp. 428 (D.D.C. 1991);

FE V. Furatch, 807 F.2d 857, 860 (9th Cir.) cort denied 484

U.S. 850 (1987). Indeed, in Faucher v. FEC, 928 F.2d 468 (1st

Cir.) srt denied __ U.S. - (1991), the First Circuit

invalidated the FECes voter guide restriction regulations on the

co grounds that the FEC had no authority to regulate matters

-_ involving issue advocacy.

N Here, the FEC's debate regulation is again focuse on the

permissible funds that may be used to stage a nonpartisan

candidate debate, a form that by definition involves only isme

advocacy. Accordingly, even a determination that the andite

debate regulations were violated cannot result in an

) impermissible contribution being made to the Clinton for

President Conittee. Expenditures by Lehman College, New York

0City or any other corporate entity to promote and disauss

issues -- rather than to expressly advocate the eleotion or

defeat of a candidate for federal office -- are not expenditures

in connection with a federal election. The complainants have

simply failed to allege any violation of section 441b, or to

allege facts which on their face are within the regulatory power

of the FEC. Faucher v. FEC, 928 F.2d at 469. On the facts set



forth in the omplaint, there can be no reason to believe that

William J. Clinton or his principal campaign coittee has

violated the FECA.

11. THE LEA COLLIGE DEBATE WAS STAGED BY A QUALIFIED
NONPROFIT EDUCATIONAL ORGANIZATION

Whether the FEC has the authority to regulate a nonpartisan

candidate debate or not, the Lehman College debate was staged in

accordance with FEC regulations. Indeed, the complaint

acknowledges that Lehman College was a sponsor of the March 31

debate, and does not claim that it was improper or illegal for

Lohman College to stage a nonpartisan debate. Rather, the

complaint alleges that Lehman College's upartnership with a

highly partisan and illegal co-sponsor" was a prohibited activity

under federal election law (Complaint at I 1). It alleges that

Lehman College gave control over the debate to Bronx orn

President Fernando Ferrer, who used the rourcs of New York

City to promote, organize, administer, and fund the debate. The

allegations are false.

In fact, Lehman College was the staging organization for the

March 31 debate. Lehman College printed the tickets

(credentials) for the debate and provided the facilities and

security for the event. Additionally, the College, in

coordination with Mr. Ferrer and WABC-TV, publicized the debate,

structured the debate format and formulated the broad issues and

specific topics to be discumsed, including the actual questions

directed at the debate participants. In fact, Lehman College

political science students actually drafted the questions to be

9



Sat the debate. 1e .um y m pons of Lehman Co1l6

Under 11 C.F.R. I 110.13(a), certain entities, including a

InoMurf it organization which is exempt from federal taxation

under 26 U.s.C. 1 501(c)(3) and . . 1 501(c)(4)" may stage

nonpartisan candidate debates. While not officially a 501(c)(3)

or 501(c)(4) organization, Lehman College is technically a

qualified nonprofit tax exempt educational organization that

meets the organizational and operational tests of a 501(c)(3)

and/or 501(c)(4).6 Sao.AlA2 Response of Lehman College and

Ricardo Fernandez.

The policies embodied in the Commission's regulations are to

enconraKe debates staged by nonprofit organizations, not to

condition such opportunities to educate the public on the ability

of the staging organization to produce an official rulig f,

the Internal Revenue Service as to the organization*s otfiasI

tax status. Rather, the requirement that staging orgm _ueti,,s

have certain tax structures is predicated on the fact that af

tax exuqpt entities must strictly limit their political

activities. Limitations on the staging organization's polItisal

activities virtually assure the nonpartisanship of the stg

6As a unit of the City University of New York, Lehman
college is a publicly funded, nonstock corporation which exists
to provide post-secondary education in New York City. flf N.Y.
Educ. Law §1 6201, 6203. As an instrumentality of the State of
New York, Lehman College is treated as a qualified tax exemt
entity and has, according to Lehman College, received official
recognition as a tax exempt entity from the Internal Revenue
Service.



ovalstion, as veIl as the integrity and fairness of tb* Gei e

pr@ss itself. am iplanation and Justification, Fed. alec.

Cap. Fin. Guide (CmH) I 664.

Such safeguards exist in this instance to recognize Lehman

College as a nonprofit organization qualified under Comission

regulations to stage a nonpartisan candidate debate. Lehman

College is a recognized tax exempt entity that: 1) strictly

limits its political activities to retain its tax exempt status

and; 2) does not engage in electioneering activity. SM Lehman

College Response.

Thus, even if New York City were a co-sponsor of the debate,

as the complaint alleges, that fact is irrelevant. As a qualified

debate staging organization, Lehman College is permitted, under

11 C.F.R. 6 114.4(e)(1) to accept *funds donated by corporations

to defray costs incurred in staging nonpartisan cadidat

debates. . . Conversely, New York City is permitted, wAor 11

C. F.R. 1 114 (e) (3) to Edonate funds to nonprofit organisations

qualified . . . to stage debaes . . . . Whatever expenditures

New York City is alleged to have made, such expenditures were

04 made either in cnection with the promotion of the debate or

were made to Lehman College to defray the costs of the debate.

Neither Bill Clinton, nor his authorized comittee were the

beneficiaries of any expense by New York City or Fernando Ferrer

which expressly advocated the election or defeat of any

presidential candidate. Any contributions or expenditures made

by New York City in helping defray the costs of the nonpartisan

11



Laa College Debate were p ly nade within the scope of the

PoderaI election laws, and do not constitute illegal corporate

contributions or expenditures under 2 U.S.C. I 441b and 11 C.r.R.

j 110.13.

C. THE NONPARTISAN CANDIDATE DEBATE WAS ADDITIONALLY STAGED BY
BONA FIDE BROADCASTERS

According to Exhibit A to the Complaint, the nonpartisan

candidate debate between William J. Clinton and Edmund G. Brown,

Jr. at Lehman College's Center for the Performing Arts was also

telecast live by Channel 7, WABC-TV and Channel 47, WNJU-TV. In

addition, cable television's public affairs channel, C-Span

broadcast the debate live to cable subscribers. Thus, while the

actual debate may have taken place at Lehman College, the

television stations also acted as the entity which stage the

nonprtisan candidate debate for the purpose of educating and

informing the millions of voters of New York City and new York

State about the candidate's views on housing, health cars, orim

and drugs, education and ecomic developentm (Coplaint,

Exibit A),

Under 11 CFR JS 110.13(a)(2) and 114.4(e) a bona fide

broadcaster may use its own funds to defray costs incurred in

staging nonpartisan public candidate debates. This provision in

the regulations is in recognition of the fact that adequate

safeguards exist in the Comunications Act, most specifically 47

U.S.C. 1 315, and regulations promulgated by the Federal

Communications Commission to assure that broadcast licensees such

as Channels 7 and 47 will stage candidate debates on a

12



naImyetisan basis. I Zxplanation and Justification, Fed. Rle.

cp. Guide (CCK) 1 664.

Under such circmstancws, the financial assistance Lehman

College or the City of new York may have provided in promoting

the televised nonpartisan candidate debate was not in connection

vith a federal election. Rather such financial assistance vas

used to promote an issues forum devoid of any expressions

expressly advocating the election or defeat of any specific

candidate. Accordingly, there can be no reason to believe that

there was a violation of the FECA.

CONCWSION

For the foregoing reasons, the Commission should find no

reason to believe that a violation of the FECA has occurred.

Dated: June 2, 1992 FW16 lt

Philip S. Friedman
Deputy General Counsel

Attorneys for RepoMdents
Clinton for President Committee,
Robert A. Farmer, as treasurer, and
the Honorable William J. Clinton
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June 1, 1992

Dawn Odrowski
Office of the General Counsel
Federal Election Commission
Washington, D.C. 20463

Re: KUR 3506

Dear Ms. Odrowski:

I an sending with this letter an additional copy of the
Affidavit of Respondent Fernando Ferrer, which includes the
original signature page. I am also sending you a Declaration of
Service By Hail, reflecting service of my letter, dated May 28,
1992 and Nr. Ferrer's Affidavit upon counsel for the parties.

Very truly yours,

Davi wvd i ng/

Assistant Corporation Counsel
(212) 788-0992

cc: Arthur Block, Esq.
Parker Chapin Flattau & Klimpl
Oxmau & Jaroscak
Clinton For President Committee
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BEFORE THE FEDERAL ELCION COMSSION

UNITED STATES OF AMERICA

- X

LAWRENCE A. AGRAN, EUGENE J.
MCCARTHY, LENORA B. FULANI, AND
RAPHAEL MENDEZ,

Complainants, Case No. MUR 3506 O

V. €.. '
V .

FERNANDO FERRER, Bronx Borough C-)
President, CITY OF NEW YORK, RICARDO
FERNANDEZ, President of Lehman College,
LEHMAN COLLEGE, WILLIAM J. CLINTON,
CLINTON FOR PRESIDENT COMMrITEE,
EDMUND G. BROWN, JR., and BROWN FOR
PRESIDENT,

Respondents.

------------------------------------ x

AFFIDAVIT OF 22-n n FIAUO -

STATE OF NEW YORK )
SS.:

COUNTY OF BRONX )

FRNWANDO FERRE, being duly swor, depos and sys

1. I -m the Bronx Borough Prewent, the Borough's

highest elected official, and am responsible to the citizen of The

Bronx whom I represent.

2. I submit this affidavit in support of the request that

the Federal Election Commission take no action on the basis of the

complnt.

3. On March 31, 1992, Dr. Ricardo Fernandez, the

President of Lehman College, and I co-sponsored and co-moderated a



"Debate for Urban America" between the major candidates for the

Democratic Party's presidential nomination, former California Governor

Edmund G. Brown, Jr. and Arkansas Governor William J. Clinton.

4. I co-sponsored the debate to foster discussion of the

urban Issues that are vital to my constituents, and to Influence the

presidential candidates to give greater attention to the problems of

"The Bronx and all the Bronxes in urban America."

5. Lehman College provided the facilities and services to

stage the debate, Including use of Lehman College's Center for the

Performing Arts and the printing of the tickets. To my knowledge,

the College has received no financial help to stage the debate, except

for $3500 donated by Channel 47, WNJU-TV to cover the cost of a

pre-debate reception and other expenses. The parcipal-tlig

candidates got no honoraria or other payment, and bore the full cost

of their partiipation, including traMportation to Lehman Coalege.

6. As co-sponsor, I assisted Lehman College In organlng

the debate, but spent no City funds to underwrite the costs or to

facilitate any candidate's partition. City funds were used only to

the extent that I and my staff were Involved, and therefore some part

of the City funds appropriated for salaries and routine office

expenses might be allocated to the debate.

7. I contacted and solicited the participation In the debate

of the major candidates of both political parties. I invited President

Bush and Mr. Buchanan, the major candidates for the Republican

Party's nomination, and former Governor Brown, Governor Clinton,

Senator Harkin, Senator Kerry, and former Senator Tsongas, the

-2-



mijor candidates for the Democratic" Party's nomination. The

President and Mr. Buchanan declined my Invitation, and by the time

of the debate Mr. Harkin, Mr. Kerry and Mr. Tsongas had withdrawn

from the race.

8. My office assisted in the distribution of tickets to the

debate. Of about 2000 tickets, 500 were allocated to Lehman College

for use by Its students and faculty. Another 300 (150 each) were

given to the campaigns of the two participating candidates for

distribution. About 100 were given to press and media

representatives, and 200 to special guests (including New York City

Mayor Dinkfns and other public officials). The remaining 900 tickets

were distributed through my office and Lehman College to the public

on a first come, first served basis.

9. My office acted as liaison with Lehman College to

coerdhmte media eoverege. WABC-TV (Channel 7) produced the

debate for brodeast. WABC-TV (Channel 7), C-Span, and WNYC

Radio al1 broadca6 the debate Hve, and WNJU-TV (Channel 4?)(with

a sml o translation to Spanish), WNYC-TV, and WNET-TV

(Chmnned 13) broadcast the debate by tape delay.

10. On the evening of the debate, Dr. Fernandez and I

served as co-moderators of the one-hour debate. Under the debate's

format, either Dr. Fernandez or I made a brief statement IntroducAng

a topic for discussion. Our statements set the agenda for the

debate, describing the problems of housing, health care, crime and

drugs, and economic development that confront The Bronx and urban

American communities generally. Following each topic's Introduction,

-3-



* 90
P panelnd isurutlsts, led by Bill Betel of WAC-TrV pegs *Oa

questions to the candidates. (A videotape of the debate hi bltblt A
to tide Affdavit.)

11. Neither before nor during the debate did Dr.
Fernande- or I advocate the nomination or election, or solit a
eampaign conti-bution for, any presidential randidate.

12. My co-sponsorship and partlelpation In the "Debate for
UrLtn America" did not involve advocacy of the election of a
candidate for a federal office, or any expendittre or contribuf nn
behalf of a candidate for federal office.

13. My eo-sponsorship end participation in the debate
served the First at interest o my constituents iu hsrbg
discuen of te puble isue that are important to their futue, end
in o.un iah to the canddates the m rtanee I "d my

soiftuts attch to presidetial eaddActes addre the pskms

of Urbea Ams'ht.

s to before me this

,r-_ day of Nay, 1902.

NOTAW UR6

• 6M-i -. *1n uNqe"

Y M MN P a ''-4 wMON]iNVrIr "S IthILLJ

itER I S LANM
NyN IPb. !.te of NewriL . -4-

O 7J* .,19,



l!E alARAI S -1 I'CEt lV maIL

I, David Drueding, an attorney admitted to the practice of
law before the United States Court of Appeals for the Second
Circuit, the United States District Court for the Southern
District of New York, and the Courts ofthe State of Ne York,
declare that I served the foregoing Letter dated Nay 28, 1992,
and the Affidavit of Fernando Ferrer (excepting the videotape
which is Exhibit A), sworn to on Nay 28, 1992, by sailing copies
on June 1, 1992 to the following:

Arthur R. Block
Attorney for Complainants
250 West 57th Street, Suite 317
New York, New York 10019

Karen Lederer
Parker Chapin Flattau & Klimpl
Attorney for Respondents Lehman College and

its President, Dr. Ricardo Fernandez
1211 Avenue of the Americas
New York, New York 10036

Brian Oxman
Oxman & Jaroscak
Attorney for Respondents Edmund G. Brown and

Brown for President
14126 East Rosecrans Boulevard
Santa Fe Springs, California 90670

Philip Friedman
Deputy General Counsel
Attorney for Respondents William J. Clinton and

Clinton For President Committee
Clinton For President Committee
888 16th Street* M.W. (3d Floor)
Washington, D.C. 20006

Dated: June 1, 1992

Assistant Corporation Counsel
100 Church Street, Room 6F46
New York, NY 10007

00



AT LAW 13 'e '3
72 si- Snto Suite 1201. New Yo& NY 10012 (21Z)966,040

January 11, 1993

Dawn Odrowski, Esq. -
office of General Counsel
Federal Election Comission
Washington, D.C. 20463

Re: NUR 3506

Dear Vs. Odrovski:

I represent the complainats in the above-
erfene proceding. 1 am writi to bring t your

attention a relevant federal court decision s last
week.

On January 5, 1993, the Uited State
District Court for the t tv of RM York
ruled in Vani- v. , 92 iv. O@96 ( yfl4
encloeed), that an or satio mot IXm tm

umierFVOM *ntr&a Rem Cd 501(c)(3) mat-
nb~Lucriteria to ftemn wIch .ma to

invite to a candida s judo . s et emo that
the criteria used by the ter o i -mat to
select pAaticipaonts, for Its 3M3 ~r ai
Party Primary Debate violated the Code. (AM Slip
Opinion at 31-37.)

Co~lainants allege that respssdemts ere
Fernande Lahman College and the Cit of 3m York did
not use objective criteria to determine which
Democratic Party candidates would be invited to the
presidential debate on urban issue in the Bonx. To
the contrary, ther is every reason to believe tAt the
exclusion of candidates Agran and 1artchOy, who had
surmounted New York State's oneros ballot access
requirements, was based on political judgmnt made by
the respondents. Any Ocriteria" they may now put
forward would be after-the-fact rationalizations.



Dawn Odrow, sq.
Oftice of eneral Do
JaUry 11, 1993
Pe" 2

In short, cozrate funds were used to stage
a federal candidate debate which was not nonpartisan as
required by INCA.

Very truly yours,

Arthur R. Block
ARB/ag
emC.
cc: Larry Agran, Eeq.

Sen. Eugene NoCarthy
Dr. Lenora B. Fulani
Dr. Rafael Nmndez

2113dc. LtQ



*T~D ?A'fs OITICT COMR, t R3D1SICI OF MEW YR

MR. LZNOPA B. FULANI and LMNORA a.

UIAMI FOR p]ZsDzT,

Plaintiffs,

aqainst
92 Civ. 0998 (RWS)

NICHOLAS F. BRADY, Secretary of
the Treasury, SHIRLEY D. PETERSON#
Commissioner of Internal Revenue,

and LEAGUE OF WOMEN VOTERS EDUCATION
FUND,

Defendants.

C

APPEARANCES:

ARTHUR R. BLOCK. EQ.*
Attorney for Plaintiffs 

C

250 West S7th Street. Suite 317

Now York, Ne York 10019

O I~NW. 0TT0 G. O3E9Icm ER
United States Attorney for the

) Southern District of Ne York

Attorney for Federal Defendants
100 Church Street
New York. Nev York 1000"
By: KAY K. GAODRWER. 6SQ.

Assistant U.S. Attorney
QL CounaaI

ARNOLD & PORTER
Attorney for Defendant L/aque of Women Voters

Education Fund
399 Park Avenue
New York. New York 10022
By: MICHAEL D. SCHISSEL. ESQ.

Q1. un[



Doii II*ieet 1 D.JT.

The Defendants Nicholas F. Brady and Shirley D. Peterson

(collectively, the "Federal Defendants"), Joined by the Defendant

League of Women Voters Education Fund (the "League"), have moved

pursuant to Rule 12(b)(1) and (6), Fed. R. Civ. P., for an order

dismissing the First Amended Complaint (the "Amended Complaint") of

Plaintiffs Lenora B. Fulani and Lenora B. Fulani for President

(collectively, "Fulani") for lack of subject matter jurisdiction

or, in the alternative, for failure to state a claim upon which

relief may be granted. For the reasons set forth below, the

O) Defendants ° 12(b) (1) motion is denied, but their 12(b) (6) motion is

r~~ granted and the Amended Complaint is dismissed.

t)

Plaintiff LAora B. Fulani is a self-described national

0D political leader with a core constituency of African-American

MO citizens. She is the chairperson of the New Alliance party and was

01 the first woman and the first African-American to be on the ballot

in each of the fifty states. Plaintiff Lenora B. Fulani for

President is the political organization that ran Fulani's 1992

presidential campaign.



Defei~itWi~ls F.3tmd is he Scretry of the

Treasury and Deftndant Shiley D. s is the cmissloner of

Internal Revenue.

Defendant League of Women Voters (the "Iaague) is a

private. not-for-prof it charitable trust established by the League

of Women Voters of the United States (*LWVUS") in the District of

Columbia in 1957 and devoted exclusively to educational purposes.'

Prior iroceedims

TOn February 7. 1992, Fulani filed the original complaint

in this action, which challenges the Federal Defendants' failure to

enforce the non-electioneering prohibitions of 501(o)(3), and

which named Nicholas Dredy, Secretary of the e , and shirley

D. Peterson, Comissimwr of Internal Itevem, as defendants.

C) Fulani filed the e Cemplaint, amiong the Igue as a party

qT defendant, on February 13, l92. Fulani seMqbt a preliminary

o injunction compelling the Federal Defendants to revoe the lasueIs

tax-exempt status prior to the New Hampshire Democratic

presidential primary debate cosponsored by the League and the Cable

News Network ("CNN") and scheduled for February 16, 1992.

' LwVUS is a separate entity from the League and is not a
party to this action.



Fulanis motion for a temporazy restraining order aa

preliminary injunction was heard in Part I before the Honorable

John z. Sprizzo. Judge Sprizzo, reading the opinion into the

record from the bench, denied Fulani's motion. Fulani filed a

notice of appeal of Judge Sprizzo's decision with the Second

Circuit.2  This Court granted the Federal Defendants' motion for

a stay of discovery pending the decision of the Second Circuit.

Sj Fulani v. Brady, No. 92 Civ. 0998 (RWS), 1992 U.S. Dist. LEXIS

7320 (S.D.N.Y. May 19, 1992). In July 1992, the Second Circuit

dismissed the appeal as moot because the debate, which Fulani had

sought to enjoin, had been held on February 16, 1992. SjM Fulani

v. Bra&, No. 92-6047 (2d Cir. July 31, 1992).

The Federal Defendants now move for dismissal of Fulani's

Amended Complaint on the ground that either this Court does not

have jurisdictioi over the subject matter of this action

Fulani does not have standing to sue the Leaque and the Federal

Defendants, or that, even if Fulani does have standing, she has

failed to state a claim upon which relief may be granted.

,, z Fulani also moved for a stay of the Debate pending the

decision of the Second Circuit. On February 14, 1992, the motion
was denied insofar as it sought a preliminary injunction directing
the federal defendants to suspend or revoke the League's tax exempt
status prior to the debate on February 16, 1992. Fulani

subsequently withdrew her motion for a stay pending appeal.

3



This motion was filed by the Federal Defendants on July

7, 1992. The Court heard oral arguments and considered the motion

fully submitted on September 23, 1992.

Since its founding in 1957, the Leaque has frequently

sponsored Democratic and Republican presidential primary debates,

and presidential and vice-presidential general election debates.

In 1984, the League sponsored four Democratic presidential primary

debates, one vice-presidential general election debate, and two

0 presidential general election debates. In 1988, the League

Vsponsored one Republican presidential primary debate and two

NDemocratic presidential primary debates. The purpose of the
f03

Leaque's primary debates is to educate the nationgs electorate

about the issues and Ch positions of the-canfidates running in the

o primary election campaigns, and to stimulate voter interest and

qparticipation in the electoral process.

Fulani ran for the presidency of the United States in

1988 as an independent and manor party candidate. In response to

5 As is discussed in detail below, on the face of a Rule 12(b)
motion to dismiss, a plaintaff's factual allegations are presumed
to be true and all factual inferences are drawn in the plaintiff's
favor. Therefore, the factual allegations set forth here do not
constitute findings of fact by the Court but rather are taken from
Fulani's Amended Complaint and the Joint Appendix prepared in
cooperation by the parties for the appeal before the Second Circuit
of Judge Sprizzo's denial of Fulani's motion for a temporary
restraining order and preliminary injunction.

4



her exclusion froa the Laque-.pa-O s-.d prsIdential primary

debates, Fulani filed an action against the epaue and moved for a

temporary restraining order and preliminary injunction against the

League. am Fulani v - mme of Woman Voters Rduc. Fund, 6484 F.

Supp. 1185 (S.D.N.Y. 1988) ("fEiaenL). This Court denied that

motion, and the Second Circuit affirmed and dismissed the action.

Inj Fulani v. Leaaue of Wfomen Voters Educ. Fund, 882 F.2d 621 (2d

Cir. 1989) ("Fulani ").

After being excluded from the 1988 presidential debates

sponsored by the Commission on Presidential Debates (CPD"), Fulani

brought an action against the Federal Defendants and the CPD in the

District Court for the District of Columbia, seekingthe revocation

iv' of the CPD's tax-exe mpt status. The court dimied the action.

fl iEFulani V. ADdv, 729 F. Supp. 158 (D.D.C. 190), and a divided

041 Court of Appeals affimd. ,- Fulami v. Maqf, 935 P.2d 1124

C
(D.C. Cir. 1991)., de d, .- U.S. __ 13 8. Ct. 912 (1992)

~qW
(Mikva, C.J., dissenting) (Lfulani Il").

In February 1991, rulani declared her candidacy for the

presidency in the 1992 race. She began as an independent and minor

party candidate, while calling upon Rev. Jesse Jackson to compete

for the Democratic party nomination and pledging that she would

support him in 1992, as she and her supporters had done in 1984 and

1988. Fulani organized a campaign structure that qualified her for

federal matching funds in the 1992 race ahead of all the other



rr

candidates of both major parties, and in December 1991, the Federal

Elections Commission ("FlC") announced that Fulani had raised more

matchable contributions than President George Bush and Tom Harkin.

When Rev. Jackson announced that he would not seek the

Democratic party nomination in 1992, Fulani entered the Democratic

party race. On December 17, 1991, she filed as a candidate in the

New Hampshire Democratic party primary, and her ballot access

counsel gave routine notice to the FEC that she was entering a

number of Democratic party nominating contests. Fulani immediately

set up a fully staffed campaign and press office in Manchester, Nev

cO Hampshire, and re-oriented her full-time itinerary of campaign

appearances to focus on that state.

40 The New Hampshire Democratic party (the "State Party")

0. planned a series of debates before live audiences among wmajor"

0 candidates for the party's noeination. The met significant

debates were scheduled for three Sundays -- December 19, 1991, in

Nashua, January 19. 1992, in Manchester., and February 10, 1992, in

Claremont. Fulani was told that she did not qualify for inclusion

in the debates because she had never held statewide office.

Fulani, however, ended up participating in the Nashua

', debate. At the beginning of that debate another insurgent

Democrat, former Mayor of Irvine, California, Larry Aqran, stood up

in the audience and protested his exclusion. The moderator



instructed police officers to physically eject Agran from the room.

Spontaneously members of the audience shouted protests and asked

for Aqran and then Fulani to be included, which they were.

In planning for the subsequent debates, the State Party

publicly stated that Fulani and Agran would not be included in any

further party-sponsored debates. To avoid a repeat of the Nashua

call for the insurgent candidates from the audience, the State

Party moved the Manchester debate to a closed television studio,

which drew the wrath of hearty protestors who picketed the studio

0#6 in sub-zero weather. Rather than attempt to hold another

Vexclusionary debate before an audience of rank and file democrats,

N the State Party finally decided simply to cancel the Claremnt

debate altogether.

In 1992., the Leaque agreed with the Cable Nem Network

(OCHN") to co-sponsor one Democratic party presidential primary

,o debate and one Republican presidential primary debate prior to the

p) New Hampshire primary. The Democratic party debate (the 'Debate")

0 was scheduled to be held in St. Anseim on February 16, 1992, two

days before the New Hampshire primary election. The events

surrounding the Democratic primary debate are the focus of Fulani's

complaint.

In January 1992, Fulani's campaign inquired of the Leaque

regarding her inclusion in the Debate. In a letter dated January



16, 1992, the League provided the Fulani campaign with its "isev

Hampshire Democratic Presidential Primary Debate Participation

Criteria" ("Selection Criteria") and gave Fulani until January 24

to demonstrate that she qualified to be included under the

selection Criteria. Fulani submitted a detailed analysis, complete

with full documentation, to show that her candidacy met all oftthe

Selection Criteria. The League responded with a pro-fora

rejection dated January 23, 1992 and denied Fulani's request on the

ground that she did not meet the League's Selection Criteria

because she was not a "siqnificant" candidate for the Democratic

party's nomination for president.
C)

Fulani made a written demand on the Federal Defendants to

revoke the League's tax exemption prior to the Debate, because the

o League acted in a partisan manner, violating the statutes

0r O proscribing the involvement of tax exempt organizations in the

O political arena. The Internal Revenue Service (0i2S") resp--e

that it would not be able to inform Fulani as to what action, if

any, it might take in response to her demand. She then cmeence

this action, and sought a preliminary injunction against the IRS*(>b

which was denied by Judge Sprazzo, sitting in Part I, on February

13g 1992, and the following day the Second Circuit denied Fulani's

application for an interim stay of the Debate pending appeal. The

League-sponsored Debate was held on February 16, 1992.



Fulani contends that the harm to her caused by the

0crtification by the United States government that her exclusion by

the Lague was based on a nonpartisan and fair judgment that she

was an insignificant candidate would have been eliminated. In

FulanL's view, the IRS compounded the injury by explicitly stating

in writing in a public document that it approved of the Leaque's

determination that Fulani's candidacy was insignificant.

Fulani also alleges that she continues to be injured by

the policy of the IRS by which it permits tax exempt debate

-- sponsors to select candidates. According to Fulani, the permitted

IV use of subjective criteria to determine participation the debates

N. makes it impossible for an insurgent or independent candidate to

know what must be accomplished in order to qualify to participate
Oin the debates. This has a chilling effect on suipporers and

allies of campaigns such as hers because thecandidate cannot plan

to meet objectives that should ensure inclusion in the debates

C) sponsored by IRS-cert i f sed nonpartisan voter education

organizations.

The Leaque is exempt from federal income taxation

pursuant to 26 U.S.C. J 50(c)(3) of the Internal Revenue Code.

This section provides that a tax-exempt organization may not:



participate in, or intervene in (including the publishing or
distributing of statements), any political c Vign on b lt
of (or in opposition to) any candidate for public office.

ZL. The Treasure Department regulation addressing the application

of this nonpartisanship requirement provides that:

(a)ctivities which constitute participation or intervention in
a political campaign on behalf of or in opposition to a
candidate include, but are not limited to, the publication or
distribution of written or printed statements or the making of
oral statements on behalf of or in opposition to such a
candidate.

Treas. Reg. (26 C.F.R.) 1.501(c)(3)-l(c)(3)(iii). See Rev. Rul.
C4

V 67-71, 1967-1 C.B. 125 (1967).

The regulations of the FEC, an in-derpe-dent federal

agency, provide that nonpartisan candidate debates may be staged

by (1) non-profit organizations that are Mempt fZo federal

0i: taxation under I 501. (2) nonprofit organizatims that are exempt

fron federal taxation under 26 L.S.C. S 501(c)(4) and that do not
10

"endorse, support or oppose political candidates or political

parties," and (3) broadcasters. bona tide newspapers, magazines and

other periodical publications. 11 C.F.R. I 110.13(a). The FEC

regulations leave the structure of any such debates to the

discretion of the staqinq orqanazation "provided that (1) such
I g

debates include at least two candidates, and (2) such debates are

nonpartisan in that they do not promote or advance one candidate

over another." 11 C.F.R. I 110.13(b).

10



rulani alleges that she has been directly in~ured by the

status and actions of the tamue as a tax euapt organization, and

as such she has standing to bring an action against the government

organs responsible for certifying the League's tax-exempt status

and compel them to revoke that status.

i. Pulani 3am Standitm

The Federal Defendants challenge Fulani's standing to

bring this action in their motion to dismiss the Amended Complaint

pursuant to Rule 12(b)(l) on the ground that this Court lacks

jurisdiction over the subject matter of this action. In

considering the issue of whether Fulani has standing t bin this

action, it must be notA at the outset that this C t is -not

vritihg on a clean slate. In Zu . th seee" Cirelt held

that Fulani did have standinq to efthllenge t6a _--S_-t stats of

the L*que in her action qainst the a , the retary of the

Treasury, and the Commi..i.*16f Internal Reveme. At ise In that

action was Fulani's exclusion from the Webates sponsored by the

league during the 1908 presidential campaign.

In Fulan ML, over the dissent of Chief Judge Nilkva, the

as D.C. Circuit affirmed the trial court's dismissal of Fulani's

complaint in which she challenged the tax-exempt status of the



Com ission for Presidential Debates. The D.C. Circuit umeariged

Fulani's allegations as follows:

Fulani contends that she is injured by the fact that the CpD
is engaging in a program of political misinformation,
perpetuating bjpartisan, rather than agapartisan, political
debates. This program . . . advocates and perpetuates a two-
party system, giving the false impression that there are only
two legitimate candidates for presidential office. ..

(Tjhis misinformation program directly injured her by
depriving her of the media coverage and political leqitimacy
necessary to her campaign[ and) violates I 501(c) (3) s mandate
that tax exempt organizations not enqage in partisan political
activities.

FuLani T11, 935 F.2d at 1324.

The D.C. Circuit noted that third-party litigation of

another s tax-exempt status is inconsistent with, if not precluded

by. the statutory scheme created by Congress and rejected Fulani's

assertion of comptitor standinq6 to challenge the CPD's tax-

exempt status, US ig.. at 1327. ° and concluded that 0%here a party

is seeking simply to remove a third party's entitlement to a tax

exemption, the exemption likely will not bear sufficient links of

f See.J" Clarke v. Securities Indus. Ams'n, 479 U.S. 388
(1987) (securities brokers had standing to challenge ruling that
national banks could act as discount brokers): Ivmt-ntCo. Inst.
V. Cira. 401 U.S. 617 (1971) (open-end investment companies had
standing to challenge ruling that banks could deal in collective
investment funds): A _ Mcation of _ats PresMin AM=. Ores.- Inc.
v. Carp. 397 U.S. IS0 (1970) Jdata processing agency had standing
to challenge rulings by the Comptroller of the Currency allowing
national banks to enter the data processing field).



traceability and redressability to the alleged injury to warrant

standing under Allan . " Ud. at 1328.

The D.C. Circuit declined to follow the Second Circuit's

reasoning in Fulani 11 on the ground that:

the Second Circuit ignores the fact that the alleged
traceability and redressability may be found in (Fulni.L) --

and could be found in the present case -- only in combination
with significant intervening causal factors[, including the
FEC's regulations, the CPD's actions, and the anticipated
behavior of other debate participants].

Fulani- TI, 935 F.2d at 1329.1

In the matter at hand, the Federal Defendants assert that

the Second Circuit's holding in FulanLLI cannot be followed here

because the injury alleged here is "highly conjectural" in contrast

to the "much more concrete and direct" injury alleged in Fulani I.

Defs.' Hem. 17.

Unlike Fulani 11, plaintiffs here do n contend that the
injury they have suffered is the media exposure Fulani did not
receive because of her exclusion from the New Hampshire
debate. The complaint makes clear that the alleged harm is
the League's purportedly nonpartisan "imprimatur" of the
significance of the candidates included in the debates, and

5 The D.C. Circuit also noted the unique position of the CPD
insofar as it "does not have the option of abandoning its tax-
exempt statues: the CPD may sponsor the presidential debates only
if it receives tax-exempt status from the IRS and is therefore not
free, as were the hospitals in Simonf v. Eastern Kentucky Welfare
Riahts Org., 426 U.S. 26 (1976)), to continue its activities as a
profit-funded organization." IL. at 1330.



the arguably Lmplied message from the L~agpe that candidates
who are not Invited to the debate are not worthy of
consideration by voters as potential Democratic nominees.

d.2 at 12-13.

In deciding Fulani's motion for a preliminary injunction

in the present action, Judqe Sprizzo adopted the Federal

Defendants' reasoning, distinguished the present action from that

in Fulani f, and concluded that Fulani does not have standing:

So I an left with the claim that the standing and/or
irreparable injury . . . consists of some competitive

0disadvantage that [Fulani) will suffer from the indirect
endorsement of an educational nonpartisan organization of the
five other candidates whom the (Leaque] has Invited to speak.
I find that entirely too speculative and too insubstantial
under the case law to confer standing upon her, even given the
most generous reading of the Second Circuit's opinion in

:iCO Fula ni 11.

If I take that abortion rights cases . . . I think that the
"0, holdinq there as to the lack of competitive injury sufficient

o to confer standing .. . sakes it very clear that if that
circumstance was not sufficient in that case, then It surely
is not sufficient in this case.

0

Tr. 33. However, in light of the more substantial record on this

motion than was before Judqe Sprizzo, the Court respectfully

declines to follow Judge Sprizzols preliminary conclusions on the

issue of standing and concludes that Fulani does satisfy the

threshold requirement of standinq to bring and maintain this

action.



A 2 Criteria for ltadima

It is vell-established that "the burden is on the party

claiming jurisdiction to demonstrate that the court has

jurisdiction over the subject matter." International ShiDin9 CO..

S.A. v. Hydra Offshore. Inc., 675 F. Supp. 146, 151 & n.5 (S.D.N.y.

1987), aLrfd, 875 F.2d 388 (2d Cir.), cert. denied, 493 U.S. 1003

(1989). See tLQ McNutt v. General Motors Accemtance Cor2., 298

U.S. 178, 189 (1936); Kheel v. Port of New York Authority, 457 F.2d

46, 49 (2d Cir.), cert. denied, 409 U.S. 983 (1972). Standing is

an essential element of subject matter jurisdiction, and the

question presented is whether this action should be dismissed for

lack of subject matter jurisdiction because Fulani does not have

standing to bring it.

The fundamental principles governing whether a plaintiff

0 has standing to maintain an action in federal court are

stratqhtforward and familiar. A plaintiff must mallege[] such a

personal stake in the outcore of the controversy as to warrant I

invocation of federal-court )urisdiction and to justify exercise of

the court's remedial power on his behalf." Warth v. Seldin, 422

U.S. 490. 498-99 (1975) (internal quotation omitted). The "core

component" of standing, derived directly from the "cases of

controversies" requirement of Article III of the Constitution,

requires the plaintiff to "allege personal injury fairly traceable

to the defendant's allegedly unlawful conduct and likely to be



redressed by the requested relief." Allen v. W ht, 468 U.S. 77,

751 (1984) (emphasis added). The alleged injury cannot be

"abstractO in character, O'Shea v. Littl tgfl, 414 U.S. 488, 494

(1974); it must be "distinct and palpable," Gladstone, Realtors v.

Villaae of Bellwood, 441 U.S. 910 100 (1979) (internal quotation

omitted). The Supreme Court has explained that the requirements

for standing arise out of a "single basic idea -- the idea of

separation of powers," An. 468 U.S. at 752, because they

demarcate fundamental limits on the role of the federal courts in

our tripartite system of qovernment.6

The Second Circuit has prescribed the following test to

determine whether plaintiffs have the requisite standing, noting

that, while it is "(djeceptively simple to state, standing entails

a complex three-pronged inquiry":

First, plaintiffs must show that they have suffored an injury
in fact that is both concrete in nature and particularized to
them. Second, the injury must be fairly traceable to
defendantsl conduct. Third. the injury must be redressable by

• In addition to these constitutional requirement, the Supreme
Court has also recognized that the standing doctrine embraces
certain prudential limitations on the exercise of federal
3urisdiction0 including "the rule barring adjudication of
generalized grievances more appropriately addressed in the
representative branches." Allen. 466 U.S. at 751. The Supreme
Court has summarized this aspect of the standing inquiry as
"jessentially. . . . whether the constitutional or statutoryall provisions on which the claim rests properly can be understood as
granting persons in the plaintiff's position a right to judicial
relief." Warth, 422 U.S. at 500 (footnote omitted). In short, a
federal court "is not the proper forum to press general complaints
about the way in which government goes about its business." Alln,
468 U.S. at 760 (citation and internal quotation omitted).



removal of defendants' conduct. The second and third prone -
traceability and redressability -- often dovetaLl;

essentially, both seek a causal nexus betvee the plaintifts
injury and the defendant's assertedly unlavful act. To
establish standing, a plaintiff must plead all three elements.

In re United States Catholic Conference, 885 F.2d 1020, 2034-24 (2d

Cir. 1989).

In Fulani L1, the Second Circuit adopted the Supreme

Court's approach in bflgUn, 468 U.S. at 752, and translated the

concepts underlying the three-pronged test into three questions it

suggested the trial court keep in mind vhile conducting its

standing inquiry:

Is the injury too abstract, or othervise not appropriate,
to be considered judicially cognizable? Is the line of

1CO causation between the illegal conduct and inquiry too

attenuated? (And) is the prospect of obtaining relief 'fai
0 the injury as a result of a favorable ruling too speculative?

C:€ 882 F.2d at 624 (internal quotation omitted).

Before turning to Fulani's allegations and subjecting

them to the three-part inquiry, the nature of those allegations

makes it is important to note that the Supreme Court and lover

courts have routinely rejected attempts by plaintiffs to challenge

'' the tax-exempt status of third parties. gga Sign v. Eastern

KentuckX Welfare Riohts Oro., 426 U.S. 26, 42-43 (1976) (indigent

plaintiffs held to lack standing in an action challenging the IRS
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ruling which allowed nonprofit hospitals to qualify as f 501(o) (3)

charitable organizations even when they provided only eme gency

room services to the indigent); Allen, 468 U.S. at 754 (black

parents held to lack standing to challenge the tax-exempt status of

discriminatory private schools); American Soc'v of Travel Aaents.

Inc. v. Dlumenthal, 566 F.2d 145 (D.C. Cir. 1977), curt. dniad,

435 U.S. 947 (1978) (travel agents' challenge of favorable tax

treatment of religious groups that conducted charter tours was too

speculative to confer standing): Catholic Conference, 885 F.2d at

1020 (action by pro-choice abortion rights supporters challenging

the tax-exempt status of the Catholic Church dismissed for failure

to allege injury in fact and because pro-choice organizations were

not competitors of the Catholic Church). However, these cases are

distinguishable from the case at hand because Fulani's alleged

injury satisfies the standing criteria as being *judicially

cognizable." "fairly traceable," and "redressable".

As Fulani points out. the courts have also recognized a

plaintiff's standing to bring an action when it is alleged that

unconstitutional conduct by government officials creates or

supports structural inequaities in the electoral system. In aker

v.Lrr, 369 U.S. 186 (1962). the Supree Court phrased the "gist

of the question of standing" as: "Have the appellants alleged such

a personal stake in the outcoee of the controversy as to assure

that concrete adverseness which sharpens the presentation of issues

upon which the court so largely depends for illumination of

9
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ADDITIONL DOCUENTS WILL BE ADDED TO THIS FILE AS THEY
BECONE AVAILABLE. PLEASE CHECK FOR ADDITIONAL MICROFILM
LOCATIONS*
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Dear R1r. Slock:

On Apil 17, 1992, the Federal Brlecti:lon C-om:ieeion rceivedyot a~e~t nbelfofyore2 .iit4, Larac . AyrmI,

p~LO~iA~ Ak'.
Dawn E. Oft~ki
Att4roey
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]Len5ora Vvlaui anld three canddats on the ballot in t ,
!W tv YOrk and L anColl.ege mad prohibited contributions t4 i

*E~nditures on behalf of, the clinton and Brown presidentil
committees in connection with a pre-primary candidate debtd d
at Lehman College between Democratic candidates Clinton and m

Complainants allege that the debate was not organized in a
nonpartisan matter or sponsored by an appropriate non-profit
entity or news organizations pursuant to 11 C.r.R. SS 110.13 and
l14.4(e)(3). Complainants also allege the Clinton and Brown
presidential committees improperly accepted any contributions
resulting from the cosponsors' actions. Respondents indicate that
Lehman College, a unit of the City University of Nev York, a
public university, and Bronx Borough President Fernando Ferrer
organized the primary debate which was televised live by VAIC-TV,
the broadcast producer, WNYC-Rtadio and C-Span. Respondents also
maintain that none of the sponsors expressly advocated the
election or defeat of any candidate.

Several issues regarding debate sponsorship have been raitemd
' in the context of the ongoing NICFL rulemaking proceeding.

h~~ditionally, in this case, no seious intent to violate theM~
. is evidenced by respondents.



Edmund G.rrown, Jr.

Brown for President and
Blaine Quick, as treasurer

Dear Rtr. Ouan:

mpril 24, 15992. the Federal Election Comeloa notifiedl~r :e~j f teoplaint alleging certain vio~aI of th

al-340 .

Sincerely,

Dawn Nq. Odrovski"
Atttorney

Attachment
Narrative

Date the Commision voted to close the file: -:;F :. C .'..,2



tenors Pulasi and three candidates on the ballot in thi.i .
*woVrk DOmocratic Primary filed a complaint al 2eginy the fNRw Vork and Lehmasn College made prohibited coti tas '*
ependitures on behalf of, the Clinton and Brown presidenti4,L
comittees in connection with a pre-primary candidate debathld
at Lehman College between Democratic candidates Clinton and ton.
Complainants allege that the debate was not organized in a
nonpartisan matter or sponsored by an appropriate non-profit
entity or news organizations pursuant to 11 c.i.Ia. SS 110.13 and
114.4(e)(3). Complainants also allege the Clinton and Brown
presidential committees improperly accepted any contributions
resulting from the cosponsors' actions. Respondents indicate thatLehman College, a unit of the City University of New York, a
public university, and Bronx Borough President Fernando Ferrer
organized the primary debate which was televised live by W~dsc-TV,
the broadcast producer, WNYC-Radio and C-Span. Respondents also
mintain that none of the sponsors expressly advocated the
election or defeat of any candidate.

Several issues regarding debate sponsorship have been raised
in the context of the ongoing RCFL rulemaking proceeding.
Additionally, in this case, no serious intent to violate the PBCA
is evidencedl by respondents.
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!fttet.tWet . Suite 300

RNi: RUN 3506President William 3. Clinton
Clinton for President Committee and
Robert A. Farmr, as treasurer

inslt Mr. Friodins
:.: ': 3 4, 1~,the Fed eral election Commission notified! t alleging certain violation, of th

• that notification.

Cicustnce hof thbis mete.:, She ::

|::f ~t ase os tsl/ pfoeecu tgil O
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Lenora Fulani and three candidates on the ballot in the :
Now Vork Democratic Primary filed a complaint alleging t, he .
Now tork and Lehman College made prohibited cant ributi ons
expenditures on behalf of, the Clinton and brown president 'sl
coittees in connection with a pro-primary candidate debate held
at Lehman College between Democratic candidates Clinton and brown.
Complainants allege that the debate was not organised in a
nonpartisan matter or sponsored by an appropriate non-profit
entity or news organizations pursuant to 11 C.F.R. s 110.13 and
114.4(e)(3). Complainants also allege the Clinton and Brown
presidential committees improperly accepted any contributions
resulting from the cosponsors' actions. Respondents indicate that
Leumn College, a unit of the City University of New York, a
public university, and Bronx Borough President Fernando Ferrer
organized the primary debate which was televised live by WASC-TV,
the broadcast producer, WNYC-Radio and C-Span. Respondents also
maintain that none of the sponsors expressly advocated the
election or defeat of any candidate.

Several issues regarding debate sponsorship have been raised
in the context of the ongoing iNCFL rulemaking proceeding.
Additionally, in this case, no serious intent to violate the PU
is evidenced by respondents.

V
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Mew York, *Y t1e0036 a

13: 3111 3154Lehman College and
Dr. Ricardo Fernandez, as

Dear • I. Lederer:
President

Federal Uleo,.. C :etqpa Ahct of 1- -- a.. -, . A coprg of thecompIiat as oa4 Vih th... ffj..

Is wou ~v.as~ ~ ~ m at 4~p)1-340o.

Si ncegaly,

Dews N1. Odrovski
Attorey

AttachmentNmrrative

Date the Commission voted to close the file: q. 8 1993
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letoraItaan an theecandidates on the ballot in '
Nev York Demo ratic€ ?rismy filed a coaplaint alleging theK
New York and L inn College mad. prohibited contributions |
expenditures on behalf of, the Clinton and Brown president
committees in connection with a pre-primary candidate debetb
at Lehman College between Democratic candidates Clinton an6 S..l,
Complainants allege that the debate was not organized in a ..
nonpartisan matter or sponsored by an appropriate non-profit
entity or news organizations pursuant to 11 C.P.a. SS 110.13 and
114.4(e)(3). Complainants also allege the Clinton and Brown
presidential committees improperly accepted any contributions
resulting from the cosponsors' actions. Respondents indicate that
Lehman College, a unit of the City University of New York, a
public university, and Bronx Borough President Fernando Ferrer
organized the primary debate which was televised live by WADC-lv,
the broadcast producer, VNYC-Radio and C-Span. Respondents also
maintain that none of the sponsors expressly advocated the
election or defeat of any candidate.

Several issues regarding debate sponsorship have been rafsed
in the context of the ongoing NCI!. rulemaking proceeding.
Auditionally, in this case, no serious intent to violate tbe WC
is evidenced by respondents.
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* ,,, * the City of New York

, tet. 7oom 6146

3E: flUX 3506
City of Nov York
Fernando Ferrer personally, and as
President of the Borough
of the Bronx

24. ?ed.l 3 crtin Cosiomi nOf t4

i" " Act of 1971, as amended.
Vi.. h that notification..

t th CityX of Dam York : ,.
t ia 1ythe ..... sew. e

. .... M ifou waeissb any mi ail*

.... i 11 be oiled to the public record when received.
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Lenora 1%alaai and three candidates on the ballot in t1e .ii.
twYork Deratic Primary filed a complaint alleging the
lm York and Lehman College mde prohibited contributions
e pnditures on behalf of, the Clinton and Brown presidential
comittees in connection with a pro-primary candidate debate 'e&
at Lehman College between Democratic candidates Clinton and Brtn.
COmplainants allege that the debate vas not organized in a
nonpartisan matter or sponsored by an appropriate non-profit
entity or news organizations pursuant to 11 C.F.R. SS 110.13 and
114.4(e)(3). Complainants also allege the Clinton and Brown
presidential committees improperly accepted any contributions
resulting from the cosponsors' actions. Respondents indicate that
Lehman College, a unit of the City University of New York, a
public university, and Bronx Borough President Fernando Ferrer
organized the primary debate which was televised live by WA5C-TV,
the broadcast producer, WNYC-Radio and C-Span. Respondents also
maintain that none of the sponsors expressly advocated the
election or defeat of any candidate.

Several issues regarding debate sponsorship have been raised
in the context of the ongoing RCFL rulemaking proceeding.
Additionally, in this case, no serious intent to violate tbP IOU
La evidenced by respondents.


