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REPORTS ANALYSIS REFERRAL
TO

OFFICE OF GENERAL COUNSEL

December 23, 1991
DATE:

ANALYST: Robert B. DiNardo

COMMITTEE: California Democratic Voter Checklist
(C00244525)
Clinton Reilly, Treasurer
704 Sansome Street
San Francisco, CA 94111

RELEVANT STATUTE: 2 U.5.C. §441a(f)
BACKGROUND:

Apparent Excessive Contributions Received from an
Individual

The California Democratic Voter Checklist (the
"Committee”) received a total of $476,149 in five (5)
contributions from one (1) individual. These contributions
were in the form of a line of credit made to the Committee by
the individual during the calendar years 1990 and 1991. The
Committee also made a total of $854,923 in fifteen (15)
payments 1o the one (1) individual during calendar years 1990
and 1991 (see chart).

On August 2, 1991, the Committee filed its 1991 Mid-Year
Report which disclosed two (2) receipts totaling $141,149
from one (1) individual. These receipts were reported on
Line 17 (Other Federal Receipts). The Committee also
disclosed two (2) disbursements totaling the same amount to
one (1) individual on Schedule B in support of Line 29 (Other
Disbursements) (Attachment 2). Both receipts and
disbursements occurred on the same dates, and were described
as "partial repayment of capitalization."

On October 23, 1991, a Request for Additional
Information ("RFAI") was sent to the Committee. The RFAI
asked the Committee to clarify the $141,149 in receipts and
disbursements (Attachment 3).
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On November 6, 1991 Mr. Peter Bagatelos, an attorney
representing the Committee, called the Reports Analysis
Division ("RAD") analyst. Mr. Bagatelos told the RAD analyst
the $141,149 was a line of credit made to Clinton Reilly. He
said the Committee was a slate mailer and, for all intents
and purposes, was Clinton Reilly. The RAD analyst told Mr.
Bagatelos this matter may pose a problem, since a committee
was limited to a $5,000 annual contribution limit, including
loans received, from individuals. The RAD analyst said he
would call Mr. Bagatelos back to offer advice (Attachment 4).

On November 13, 1991, the RAD analyst called Mr.
Bagatelos and told him to send the Commission a written
response. The RAD analyst also told Mr. Bagatelos the
Committee should continue reporting this activity as it has
been doing until he receives further advice from the
Commission (Attachment 4).

On November 14, 1991, a Second Notice was sent to the
Committee for failure to respond in writing to the RFAI
(Attachment 5).

On November 27, 1991, the Commission received a written
response. The Committee stated Clinton Reilly "arranged" a
line of credit to be used for paying the initial expenses of
producing the slate mailer. As participating candidates and
committees purchased space, funds became available to produce
the slate mailer. Subsequently, the Committee paid down the
line of credit with payments to Clinton Reilly and the bank
issuing the line ¢f credit. The Committee also stated such
payments were reported on previous reports filed with the
Commission (Attachment 6).

Upon further review of the Committee’s reports filed in
1990, RAD discovered the Committee received a total of
$335,000 in three (3) receipts from the same individual (see
chart). The Committee also made thirteen (13) disbursements
totaling $713,774 to that same individual. The receipts were
described as "capitalization of Calif Democratic Voter
Checklist,” while the disbursements were described as
"partial repayment of capitalization”.

OTHER PENDING MATTERS INITIATED BY RAD:

None.
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OMMITTEE  DOCUMENT

CALIFORNIA DEMOCRATIC VOTER CHECKLIST
-ONNECTED ORGANIZATION: MONE
1991 MID-YEAR REPORT
MID-YEAR REPORT = AMENDNENT
REQUEST FOR ADDITIONAL INFORMATION
REQUEST FOR ADDITIONAL INFORMATION 2MD

1991-1992
COMMITTEE INDEX OF DISCLOSURE DOCUMENTS - (C)
RECEIPTS DISBURSEMENTS
COVERAGE DATES
146,649 141,460 1JAN91 ~30JUNS1
. - 1JANS1 -30JUN91
LIANS1 -30JUN91
1JANS1 -30JUNS91
146,649 0 141,460 0

TOTAL

A1l reports listed have been reviewed.

Ending cash-on-hand as of 6/30/91: $5696

§ OF  MICROFILM
PAGES  LOCATION

TYPE OF FILER

....................................................................................................................................

1D #C00244525 NON-PARTY NON-QUALIFIED

Debts and obligations owed to the committee as of 6/30/91: §0

D Debts and obligations owed by the committee as of 6/30/91: $0

5 91FEC/708/3780
& 9IFEC/721/2292
2 91FEC/716/0089
3 QIFEC/717/2%07

16 TOTAL PAGES
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1989-19%¢

COMNITTEE INDEX OF DISCLOSURE DOCUMENTS - (C)

...................................................................................................................................

Attachment ]
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OMNITTIEE  DOCUMENT RECEIPTS DISBURSEMENTS §OF  WICROFILN
COVERAGE DATES  PAGES  LOCATION
TYPE OF FILER

CALIFORNIA DEMOCRATIC VOTER CHECKLIST ID #C00244525 NON-PARTY NON-QUAL IFIED
CONNECTED ORGANTZATION: MONE

1950 STATEMENT OF ORGANIZATION TRAY90 2 SOFEC/639/0053

REQUEST FOR ADDITIONAL INFORMATION IOMAY90 1 SOFEC/641/4217

STATEMENT OF ORGANIZATION - AMENDMENT 12JUN%0 2 SOFEC/642/1357

PRE-PRIMARY 147,191 123,038 1JANSO -16MAYS0 11 SOFEC/641/3635

NID-YEAR REPORT 527,600 548,939 17MAY90 -30JUNSO 32 9OFEC/650/0294

OCTOBER QUARTERLY 460,275 165,574 1JULS0 -30SEP90 9 SOFEC/b64/4499

POST-GENERAL 1,157,855 1,452,154 100790 -26NOV90 56 SOFEC/677/2864

YEAR-END 6,084 8,796 2TNOVS0 -31DEC90 6 91FEC/686/3506

TOTAL 2,299,005 0 2,298,498 0 119 TOTAL PAGES

A1l reports listed have been reviewed.
Ending cash-on-hand as of 12/31/90: $507
= Debts and obligations owed to the committee as of 12/31/90: $0

Debts and obligations owed by the committee as of 12/31/90: $0
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Clinton lollly.'tr:aturnt dLeAR S Y

California Democratic Votar - . "\ ° ¢ i -;?:‘-
Checklist Ui 3 $ i .00 5% .9 ol FTRERT L
704 Sansome Btreet . - 3 $ v &' :
San Francisco, CA 94111 gty e Bap % 1] t
¢ g t 4 ' - : < ¢
Identification Wusbers C00244528 -2

Reference: Rid-Year loboft (1/1/91-6/3091)
Dear Rr. Reilly:
This letter {9 roapted by the Comamission’s preliminary ’

revievy of the report(s) referenced above. The ceviev raised
questions concerning certain inforsatioa contained in the t

report(s). An itemisation follows: £o {
‘ -Please clarify the $141,149 ceceipt and éiabursement

6008°9

labelled "partial repayment of capitalisation.®

-Your ceport discloses mo paysents for sdainistrative
expenses. Administrative expenses are I{Iontl aade for
the purpose of  operating & political committes
including, but nmot 1limited to, rent, wutilities,
salarles, telephone gervice, office equipment and
supplies. Any such parnontl to a person .g:togatl:z in
excess of $200 in a calendar ysar wmust be discleosed on
Schedule B, supgorting Line 19 of the Detailed Summary
Page. (2 U.8.C. §434(D)(5)) 1In asddition, If expesnses
have been incurred but not id {m 8 ceporting pericd,
! the activltl‘lhould be disclosed a8 @8 debt on Bchedule

|

037

9

D, if the obligation is $500 or more, er outstanding for
sixty (60) days or more. 11 CPR §104.11

: If these expenses are being pald by a connected
’ organisation, your Statesent of Organisation must be
- smended to ceflect this celationship. 3 U.8.C.
§433(b)(2)

PLEASE NOTE: Should !our commnittes have & non-federal
sccountis), these asdministrative expenses MUST be
disclosed on Lines 18, 21(a)(i) and 21(a)lii) of the
Detailed lu-n-ry Page and Schedules N2, B3 and R4 (and
possibly BSchedule N1 4f 4t has not previeusly beesn
filed). (Bee 11 CrPR gl106.6(D)L2)(L).

AL
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Any g@oods er aecvices provided to ycur cosmittee by &
erson, O@xcept wveolunteer activity (i.e., & person’s
: ine), would be considered gn in-kind contridution from
ot that persca, snd would be subject to the disclosure
8 sequirements eof 2 U.5,.C. $434(b)(3) and 11 Cra §104.13,
end the limitetions and prohibitions of 3 U.8.C. §ildla
end 441b. ' v oo !y

Please provide eclarification toglrdlng adainistrative
expenses fincurred by your committee and/or amend your
teport to disclose such expanses according to the
cteforenced proviesions eof the Act end Comnissiom
Regulations. Clarification regarding administrative
expenses should DbDe disclosed during each two yesr
election cycle beginning with the Zirit report !II.! Ia
’ the non-election year.

D A written response or an amendment to your coriginal ceport(s)
correcting the sbove problem(s) should be filed with the Federsl

L 8 Blection Commission within fifteen (18) dl{l of the date of this

) letter. 1If you need assistance, please feel free to contact me orn

D our toll-free number, (800) 424-95130. Ky local number is (202)

2

©

319-3580.

8incerely,

Robert B. DiNardo
i ) Reports Analyst
o

Reports Analysis Division




. pttachment A

TELEPHONE

Committee: California Democratic Voter Checklist C00244525
Contact: Peter Bagatelos

Date: November & and November 13, 1991

Analyst: Robert B. DiNardo

Sub ject: 1991 Mid-Year Report

Mr . Bagatelos called at 3:00 regarding the 1991 Mid-Year
Report. He told me the $141,149 disbursement I questioned
the committee about was a line of credit made to Clinton
Reilly, who owns the committee. 1 asked Mr. Bagatelos why
the line of credit was not made to the committee. He said
the committee, for all intents and purposes, was Clinton
Reilly. Mr. Bagatelos said this entity was a for-profit
slate mailer that was required to register with the
Commission because it engages in independent expenditures on
behalf of federal candidates.

I told Mr. Bagatelos this matter may pose a problem for
the committee, since contributions (loans) made to a
committee by an individual was limited to a $5000 annual
limit. I told him I wanted to research this matter before I
would give him advice on how to respond, and would contact
him later.

On November 13 I called Mr. Bagatelos and told him to
send a written response to the Commission outlining what he
told me the other day. I also told Mr. Bagatelos the
committee should continue reporting this activity as it has
been doing until he receives further advice from the
Commission.
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FEDERAL ELECTION COMMISSION
WASHINGTON DC D3

Movamber 14, 199}

Clinton Reilly, Treasurer

California Democratic Voter
Checklist

706 Bansome Btreet

San Francisco, CA 94111}

Identification Wumber: C0024452%5
Reference: Rid-Year Report (1/1/91-6/30/91)
Dear Nr. Reilly:

This 1letter is to infors you that as of Novesber 13, 1991,
the Commission has mot received your response to our request for
additional information, dated October 33, 1991. That motice
requested information essentisl to full public disclosure of your
federal election financial sctivity and to ensure compliance with
provisions of the Federal Election Cempaign Act (the Act). A copy
of our original request is enclosed.

If no tesponse i received within fifteen (15) days fros the
date of this notice, the Commission may choose to initiste sudit
or legal enforcement actiom.

1f you should have any questions crelated to this satter,
please contact Mobert DiNerdo on our toll-free muamber (800)
424-9530 or our local mumber (202) 219-3580.

Sincerely,

John D. Gibson
Assistant Staff Dictector

& Reports Aralysis Division

Enclosure

T e gy = o —
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November 26, 1991

Mr. Robert B. DiNardo
Reports Analyst
Reports Analysis Division
Federal Election Commission
Washington, D.C. 20463

Re:  Clinton Relily, Treasurer and *
California Democratic Voter Checkiist
ID #C002443528

Dear Mr. DiNardo:

This firm represents Clinton Reilly. We have been asked by Mr. Reilly 1o respond ©
your letiers 0 Mr. Reilly as Treasurer of the California Democratic Voter Checklist. A copy
of your letiers, dated October 23 and November 14, 1991, is enclosed herewith,

Afier receiving your initial letier, | spoke with you by telephone on November 6, 1991.
Based on information provided by my client, | generally explained 0 you regarding the two
maticrs raised in your letier, There were some aspects of our discussion that required further
checking by you. You therefore advised me 1o wait until the following week for you 10 get back
to me. You told me the deadline 1o provide a written response would be exiended anotier 15
days or through December 2, 1991.

il ——— A 3 W

On November 13, 1991, you called and advised me 1o send a wrilien response %0 your
leticr, essentially summarizing the explanation | had provided by ielephone on Novembes 6,
"1991. | am pleased 10 do 30 on behalf of my clieat. 1)

f The California Democratic Voter Checklist (CDVC) is a for-profit function imvolving the
preparation and distribution of slate mailers that contain both federal candidates and California
stalc and local candidates and measures. CDVC is totally owned by Clinton Reilly, who owns
the office building in which the slaie mailer is prepared. CDVC is not a traditional federal
political commitice. | described it 10 you as being like a "dba® or "alter ego” of Climon Reilly.

T — Y O ——— s




Attachment 6
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Mr. Robent B. DiNardo
November 26, 199]
Page 2

1t is our understanding that, because federal candidates are included not s their behest 1
in a certain manner in the mailer, a portion of the value of the slaie mailer services must be
allocated as independent expenditures for non-paying federal candidates. This requires a
commercial enterprise like CDVC 1o register as a federal commitice and file penodic disclosure
statements. In general conversations previously that 1 had last ycar with Lisa Siolaruk at the
FEC. | determined that this 1s the proper procedure that must be follow:d by such an entity.
Such for-profit slate mailer entities are fairly common and do mx fit the standard commitiee
descriptions and regulations under the F.E.C.A. You even acknowledged 10 me that your office

has not run across this situation before and, therefore, you wznt 10 be sure 10 give us correct and
consistent guidance.

Clinton Reilly arranped for a line of credit at Union Bank and these funds we e used 10
pay the initial expenses of producing the slate mailer. Later, candidates and commitiees wishing
to participate in the slate mailer paid CDVC for the space utilized in the mailer. These persons
and entities received advertising services equal in value 10 the amounts they paid. As funds
became available 10 not only satisfly the costs of production, CDVC also pad down the line of
credit with payments to Clint Reilly and Union Bank. $141,149.00 was paic 10 Union Bank on
behalf of Clint Reilly 1o fully satisfy the amounts borrowed. All payments relating 1o this
capitalization were reporied on various reports filed since last year.

The expenses of producing the slaie mailers were paid by CDVC as they have been
incurred. Prior reports of CDVC have disclosed appropniate administrative c.-4s that were paid.
In 2 non-election year like 1991, the sinie mailer function is dormant and nc administrative costs
have been incurred. As further administrative costs may be incurred, they will be properly
reporied, as before. However, it is my understanding that the CDVC will soon be terminated.
There is no connecled organization involved, nor are there any non-federal accounts or in-kicd
contnbutions involved. The FEC Form 3, filed for the period January 1 through June 30, 1991,
included the appropriate items for disclosure.

With respect to the above explanation, you said that you checked with Lisa Siolaruk, who
had checked with the Office of General Counsel (OGC) last year regarding reporting by such
slate mail commitiees, and you advised that CDVC should keep reporting in the same way unless
otherwise notified. You acknowledged that CDVC has been reporting the repayments on the
= capitalization since last year, which no one previously questioned, and your office did not see

any issues or problems at this time. You stated we did not now need 10 worry about any one
at the FLC starting an enforcement action against or coming after CDVC, Your stated intention
18 10 receive a writien response for the public record and to confirm that CDVC has received the
proper advice and avouds getting into any possible trouble.
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Mr. Robert B. DiNardo
November 26, 1991

Page 3

We trust that this response fully responds 1o your quesiions. Piease fee! free o contac”
me if you need any further clanifications.

Very truly yours,

?1/\/\ A ?*Vuﬂxfﬂ

Peter A. Bagalelos 4

cc: Clint Reilly
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FEDERAL ELECTION COMMISSION
WASHINCTON, D C 08 0ug-3

Sovember 14, 1991

Clinton Reilly, Treasurer

Californla Democratic Voter
Checkliat

704 Gansome Btreet

San FPrancisco, CA 94111

Identification Number: C00244525
Reference: Rid-Year Report (1/1/91-6,30/91)
Dear Mr. Reilly:

This Jletter is to inform you that as of Kovesber 13, 1991,
the Commission has not received your response Lo our reguest fur
additicnal {nformetion, deted October 233, 199l. That notice
requestsd {information essentisl to full pudlic disclorure of your
federal election financial activity and to ensucre compliance with
prtovisions of ths Pedersl Election Campalgn Act (the Act). A copy
of our original reguest is wnclosed.

If no response is received within fifteen {1%) days from the
date of this notice, the Comalssion may choose to initiste sudit
or lesgal enforcement action.

1f you should havs any questions related to this wmeatter,
please contact Robert DiNerdo on our tell-free number (800)
424-9530 or our local number (303) 319-3380.

Sincerely,

John D. Oibson
Assistant Staff Directoer
Repocte Analysis Division

Enclosvre
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Cliaton Reilly, Treasurer

Californiea Democratic Votsr
Checklliet

704 Sansons Street

San Prancieco, CA 94ill

fdentification Mumbers <C€00244%52%
Referencel Rid-Year Report (1/1/91-6/30/91)
Dear Nr. Reilly:

This letter {is prompted Dby the Commission’s p eliminacy
teview of the ceport(s) ceferenced above. The reviev reised

questions concerning cectainm inforsatiea contained ia
ceport(s). An ftemization follows:

-Please clarify the $141,149 ceceipt and disbucsenment
lsbelled "partial repayment of capitalizetion.®

-Youtr ceport discloses mno payments for sdainistretive
expanses. Administzative expsnses arce Intntl sade for
the purpose of operating & political ecomaittee
including, but mnet 1limited te, rgent, wtilities,
salaries, teiephone service, office equipment and
supplies. Any suca payments to @& persca og':ogatl ia
excess of 9300 tr @ calendar yoar must be disclosed oa
Schedule B, oupportlnt Line 19 of the Detelled Summary
Page. (2 U.8.C. §434(D)(3)) Ia oeddition, Lf expenses
have Deen incucred but mot !oll in ¢ reporting peried,
the nctlvtt! chould be disclosed a8 & dedt on Schedule
D, £ the obilgqation is $500 or more, or outstandiag fer
sixty (60) days o more. 11 CrR $104.11

If these expenses ere being peid By & coanected
orgenisation, your GOStetemant eof Organisstioa wmust be
§433¢(

PLEASE NOTE: Should your eommittes have a non-federvel

sccount(e), these minfatrative expsnses KUST Be

disciosed on Lines 18, 231(a)(i) and 24(0)lil) of the

Petailed lunu.c{ Page and Bchedules W3, NI and Rt (and

go-nlbly Schedule M1 4f At hee met previcusly been
130d4), (800 1) CrR §106.68(B)(2)LA),

BERE  Attachment 6

¢

Sk B Koo P g e Page 5 of 6
i R e BN R T g 1R | g Tl 5 (S
RECEVEO NSV IO0mm . .,
L] ] . : p :
i Y ;
.\ y '
¢ g ¥ {"l
FEOERAL ELECTION COMMISSION
WASHINC YO D C 30 »’
oCcT 23 ™




F% Attachment
etk Pace 6 of 6

-~ -

Any goods or services provided to your committes by &
person, except volunteer activity (i.e., o person‘s
time), would be considered an in-kind contribution from
that person, and would be subject to the disclosure
reguirements of 2 U.8.C. $434(b)(3) snd 11 CPm §104.1),
and .:20 limitations and prohibitions of 2 U.8.C. §5¢dla
an | J8

i
¥

Pleass provide clarification rogard!ng sduinistrative
expenses {ncurred by your committee and/or amend your
report to disclose such expenses o#ccording to the
referenced provisions of the Act and Commission

o Regulations. Clarification regarding adainistretive
expenses should be disclosed during esch two L 113
election qx{ln beginaing with the flrst coport 11!.5 in
the non-election year.

A written gesponse or sn amgndment to your original ceportis)
correcting the above problem{s) should be tiled with the Federal
Elsction Comnipsion within fifteen (15) dayes of the date of this
letter. If you neesd sssistance, pleass feel free to contact ms on
our toll-free number, (800) 434-9530. Ry locel number s (202)

319-3500.

R - S — i ——. §

- —

J

YT I T2 Y 7

Sincerely,

Robert B. DiNarde
Reports Analyst
Reports Anaiysls Division

-r‘ -




APPARENT EXCESSIVE CONTRIBUTIONS

Report Date Receipt Disbursement Attachment

1990:

12 pDay Pre-Primary $ 97,000
(1/1 - 5/16)

Mid-Year

(5/17 - 6/30)
$105,000

October Quarterly
(72/1 - 9/30)

$133,000

$ 1,164

$133,000
30 Day Post-General $ 1,247
(10/1 - 11/26)

$ 1,288

$500,000

$ 1,247

Year End $ 1,228
(11,/27-12/31)

1991:
Mid-Year $ 7,068 S 17,088

(1/1 - 6/30)
$134,081 $134,081
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ITEMIZED DISBURSEMENTS
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oy Intarmation ecpied from juch Raporu and Statement may not be 1old or wied by sny person for the purposs of soliciting contributions or far commarcie!
surposel, oI0er than viing the nams and address of eny politicsl committes 1o s0liclt contributions from such commites,

ENAME OF COMMITTEE (in Pull)
| California Democratic Voter Checklist

A. Fuli Narrm, Mailing Addresms end Z1P Cote
Campalign Production Services

Purpose of Disbursement

Printing & Expenses

Date (month,
day, yoer)

704 Sansome St.
San Francisco, CA 94111

Disbursemant for.
Other (weciiy)

u—w.mnry U General

11/6/90
11/15/90

Amount ¢! Each
Disburiarnent This Periag

13,759
7,500

. ’u?i Nama, Mailing Address snd 2 1P Code
Smith Direct Mail

Purposs of Disburgement

Date (month,
day, yesr}

6Q Industrial way
Brisbane, CA 94005

Mailhouse Services
Disvursemant for:

T_] Prinwm Generg!

Other (specity)

1/8/%0

Amoum of Each
Distursament This Period

2,947

Ful)) Name, Mailing Address and ZIP Code
Charles Seward

Purpose of Disbursemaent
Slate Card Sales

Date (month,
My, yoor)

132 Ave Princesa
San Clemente, CA 92672

Dhburiement for: u Primary u Genarg!
Othar [specity)

11/8/90

Amount of Bach
Dispursemam This Pyried

200

' F—wv‘l Name, Mailing Address and 21P Code

riends of Denny Zane
309 Santa Monica Blvd., #309
Santa Monica, CA 90405

Purpoes of Disbursemaent

Slate Card Sales

Cets (month,

117573

Disaursement for:

| lPrim.ry |_| General
_‘Oth" lspecity)

Amount of Each
Dissursemant This Period '

4,000

. Full Neme, Mailing Addrem and ZIP Code
Sonja Carter

704 Sansome St.

Purposs af Disbursamaent
Independent Contractor Fee

Date (month,
Cay, year)

1/15/90

San Francisco, CA 94111

Disursement for:
Other (apecify)

] Primary u&m:

Amount of Esch
Disdursamant Thiy Pericd

500

. Pull Name, Malling Adc-sm snd 21P Code
Clinton Reilly paid Through
Union Bank

Purposs of Disbursemaent

Partial Repayment of
Capitalization

Cate (month,
day, yeur)

11/21/90

370 California St.
San Francisco, CA 94104

Dissursement for; | | Primary Ganarg!
L oy L U
| Al or (soncity)

Amecunt of Eezh
Disbursernant This Perlog

1,247

wll Nama, WMalling Address and Z1P Cods

No on 128 - The Hayden Initiative
111 Anza Blvd.
Burlingame, CA 94010

Purpos of Disbursemant
Commission

Dets (month,
day, yeer)

Disbursemant for:

]_] Primary [__| Ganeral
| Other lapecity)

10/31/90

Amoumt of Esch
Disbursement This Period

oo Cf

H. Fyll Nems, Mslling Addrass and 1P Code

Purpcee of Disbursement

Deta (month,
duy, year)

Disbursemeam for:

Primary [ Gmery!
] Other (spesity)

Amount of Esch
Disbursernant Thls Period

{._ﬂu Nema, Mailing Addrems snd 1P Code

Purpose of Disbursement

Primary | |G-m.l

Disburismaent for:

] Oter (aoseity)

Amacum of Esch
Disburssmant This Pertod

SUBTOTAL of Dnburtemants This Page (optional)

R R Y R R T ssswn 1

TOTAL This Pariod (last pege this lina number 0AlY) . ...vveiiiiuninnraieaninaess sansssasarans treessssemanresaen
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NAME OF COMMMTTEE U Pl

Californlas Democratic Voter Checklist

A. Pull Memn, Maliing Addren wdl 29 Cote
Budget Rent A C:'r“

177 §. Alrport .

$o. $an Frencisco, CA 94080

Purpen of Diburesment
Yruck Rental

] Ovrer bpaativd

Ouw (mene,
&y, yor)

12/6/%

B Pull Nowa, Mpillag Addven ond 3% Cade
Jules Glazer :

ML S, Occldental Blivd., Fb21
Los Angeles, CA 90057

Brpese o Dldoeroess
Account lng

Dm—-l':um Uh-i
[«

Do lonpmni,
vy, your)

12/31/%

€. Full Noma, isillng Addrem snd 2 Cate
Kar|l Katnear

1051 Sroadmy

San Francisco, CA 94133

Purpom of Oldnarssment
Messenger Dxpense

Daturmmun tar: | | Primery | Gononst
] Ouver pmcity?

Dow Imench,
&y, vowri

12/31/%0

0. Pull i Malling Addren ond 2P Cote
Olson, Connelly, Hagel, Fong &
Leidigh

300 Capitol Mall 350

Sacramento, CA_ 95814

Furpcss of Diderenment
Legal Services

Distrursaman o | [Primery Uo--
] Ovher lapucityl

[-
ooy, your )

12/31/%

Q. Pull Vyme, kiniing Addres snd D3P Cade
The Suparvisors Reception
SA8 S. Spring St., F934
Los Angeles, CA 95001)

Purpose of Oisbwrasnans
Coemission

Dete (=

oy, vewi

|| Coter iapmattyl

12/31/79%

F. Pull Name, Addrom ond T Cote
Clinton Rellly Pald Through
Union Bank

370 Californias $t

an _Franclgco, CA 94104

Purposs of Disbwressment L
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[« TR
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FEDERAL ELECTION COMMISSION ¢
999 E Street, N.W.
Washington, D.C. 20463

FIRST GENERAL COUNSEL’S REPORT SENSITIVE

RAD Referral 91L-96
STAFF MEMBERS George F. Rishel
Jeffrey D. Long

SOURCE: I NTERNMALLY GENERATETD
RESPONDENTS: California Democratic Voter
Checklist and Clinton Reilly, as

Lreasurer

RELEVANT STATUTES: § 44la(a)(l)(C)

B:.5.C.

U.S5.C. § 441a(f)
INTERNAL REPORTS CHECKED: Disclosure Reports
FEDERAL AGENCIES CHECKED: None

I. GENERATION OF MATTER

This matter was generated by a referral from the Reports
Analysis Division ("RAD") on December 23, 1991, of the California
Democratic Voter Checklist and Clinton Reilly, as treasurer
("Respondents” or "Checklist"). The referral was based on the
alleged receipt of an excessive contribution from Clinton Reilly
in the form of draws on a line of credit obtained by Reilly for
start up costs for the California Democratic Voter Checklist, a
slate nailer.1

II. FACTUAL AND LEGAL ANALYSIS

The Respondents registered with the Commission on May 7,

1990, as an unauthorized committee located at 704, Sansome Street,
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San Francisco, California, with Clinton Reilly as treasurer and
custodian of records at the same address. It listed its
depository as the Union Bank of San Francisco. In an amended
Statement of Organization, filed on June 12, 1990, the Checklist
stated that it had no affiliated committees or connected
organizations. The Checklist reported total receipts of
$2,299,005 and total disbursements of $2,298,498 for 1990 with
$507 in ending cash on hand with no debts owed by or to the
committee.

In its first report filed with the Commission (the 12-Day
Pre-Primary Report), the Checklist reported $147,191 in receipts
as "other receipts" and $123,035 in operating expenditures. The

$147,191 in "other receipts" included $50,191 in receipts

identified as payments for "participation in slate mail program”

and a $97,000 receipt from Clinton Reilly, the treasurer,
identified as "capitalization of Calif. Democratic Voter
Checklist.” Reilly’s capitalization was made on April 20, 1990.
Attached to the first report was an explanatory note that read:

This report is filed by California Democratic Voter
Checklist, a private, sole proprietorship business
entity in the sole business of publishing a slate card
for which various candidates and ballot measures pay to
appear. The sole proprietor is Clinton Reilly. On
April 20, 1990, Mr. Reil%y advanced the funds to
capitalize the business.

.

2. We have been unable to get through to the California Secretary
of State’'s Corporations Division to ascertain if the Checklist is
incorporated. Because it is described as a sole proprietorship,
we are *reating it as unincorporated for purposes of this report
(especially since the Commission noted the problems associated
with an incorporated entity doing a slate mailer in Advisory
Opinion 1984-62).
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Federal candidates who are endorsed in the slate
mailer will either pay their fair share or will be
endorsed without payment or consultation, in which case
their pro rata fair share will be shown on Schedule E as
an independent expenditure. This reporting method is
being utilized in order to comply with the Federal
district court decision in FEC v. Californians for
Democratic Representation. California Democratic Voter
Checklist will make full disclosure of its receipts and
expenditures in compliance with that court decision.

Through the remainder of 1990, the Checklist reported two
additional capitalization receipts from Clinton Reilly of
$105,000 on May 29, 1990, and $133,000 on August 3, 1990. Thus,
the Checklist reported total capitalization receipts from Reilly
of $335,000 in 1990. The Checklist also reported "partial
repayment of capitalization" to Reilly throughout 1990, totaling

$713,774.°3

The 1990 reports also disclosed independent
expenditures to nonpaying federal candidates of $19,000 with
respect to the primary election and $21,500 with respect to the
general election. Attached to the relevant reports was an
explanatory note that the Federal Election Commission reguires a
portion of the value of the services provided to paying
candidates to be allocated to nonpaying candidates. The note for
the primary states that the allocated amount for each candidate

was based on the assumption that three percent of the value of

the entire slate mail program was allocable, while the note for

3. These total repayments include a $500,000 payment on November
9, 1990. Reilly was also the vendor for the Checklist; thus,
this $500,000 payment may have included fees to him for his
services as well as a repayment of capitalization. The
discrepancy between the total reported capitalization receipts
($335,000) and the total repayments ($713,774) raises guestions
about the accuracy of the reporting of the November 9, 1990,

payment .
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the general election states that the allocation was based on the
assumption that 1.5 percent of the value was allocable.

In 1991, the Checklist filed its Mid-Year Report that
disclosed a total of $141,149 in capitalization receipts from
Clinton Reilly and a total of $141,149 in repayments of
capitalization to him. The Mid-Year Report disclosed total
receipts of $146,649 and total disbursements of $141,460 with
ending cash on hand of $5,696. 1In October 1991, RAD sent the
Checklist an RFAI asking about the $141,149 receipts and

disbursements relating to capitalization and the absence of

.
payments for administrative expenses.

On November 26, 1991, counsel r the Checklist responded to

RAD’'s RFAI with a written letter, following two earlier telephone

conversations with the RAD analyst.? Regarding the
capitalization guestion, counsel stated:

Clinton Reilly arranged for a line of credit at
Union Bank and these funds were used to pay the initial
expenses of producing the slate mailer. Later,
candidates and committees wishing to participate in the
slate mailer paid CDVC for the space utilized in the
mailer. These persons and entities received advertising
services equal in value to the amounts they paid. As
funds became available to not only satisfy the costs of
production, CDVC also paid down the line of credit with
payments to Clint Reilly and Union Bank. $141,149 was
paid to Union Bank on behalf of Clint Reilly to fully
satisfy the amounts borrowed. All payments relating to
this capitalization were reported on various reports
filed since last year.

With respect to the above explanation, you said
that you checked with Lisa Stolaruk, who had checked

4. RAD had not sent the Checklist any RFAIs in 1990 regarding
the receipts and disbursements relating to capitalization.

5. A memorandum record of those two telephone conversations is
included in the attachments.
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with the Office of General Counsel (OGC) last year
regarding reporting by such slate mail committees, and
you advised that CDVC should keep reporting in the same
way unless otherwise notified. You acknowledged that
CDVC has been reporting the repayments on the
capitalization since last year, which no one previously
guestioned, and your office did not see any issues or
problems at this time. You stated we did not now need
to worry about any one at the FEC starting an
enforcement action against or coming after CDVC. Your
stated intention is to receive a written response for
the public record and to confirm that CDVC has received
the proper advice and avoids getting into any possible

trouble.

On December 23, 1991, RAD forwarded the present referral to
Office. 1In its cover memorandum, RAD states:

When the committee first filed its reports with the

Commission in May of 1990 RAD, upon verbal consultation

with OGC, determined that because of this court case

|FEC v. CDR] it would not pursue the activities of the

Committee. However, further review in October of 1991

revealed activities that RAD feels should be further

reviewed.
This Office agrees with RAD that further review of this matter is
warranted.

The Federal Election Campaign Act of 1971, as amended ("the
Act"), defines a political committee to include any committee,
club, association, or other group of persons which receives
contributions or makes expenditures aggregating in excess of

$1,000 during a calendar year. 2 U.S.C. § 431(4)(A). The Act

defines "contribution" to include any loan, advance, or deposit

of money made by any person for the purpose of influencing a

federal election. 2 U.S.C. § 431(8)(A)(i). Political committees
under the Act must register with the Commission and file periodic
reports of their receipts and disbursements. 2 U.S.C. § 433 and

434. The reporting requirements include a requirement that
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political committees report the amount and nature of any
outstanding debt owed by the committee. 2 U.S5.C. § 434(b)(8);
11 C.F.R. § 104.11. The Act and Commission regulations also
require that political committees that make independent
expenditures of $1,000 or more on behalf of federal candidates
after the 20th day but more than 24 hours before an election to
report such independent expenditures to the Commission within 24
hours of making them. 2 U.S5.C. § 434(c); 11 C.F.R. § 104.5(q).

The Act further provides that no individual may contribute
more than $5,000 per calendar year to a political committee that
is not an authorized committee. 2 U.S.C. § 44la(a)(1l)(C). The
Act further provides that no political committee or officer of a
pelitical committee may knowingly accept a contribution in excess
of the limitations of Section 44la. 2 U.S.C. § 44la(f).

The Act excludes from the definition of a contribution any
loan of money by a state bank, a federally chartered depository
institution, or an institution where the deposits are insured by
the Federal Deposit Insurance Corporation or the National Credit
Union Administration, other than any overdraft made with respect
toc a checking or savings account, made in accordance with
applicable law and in the ordinary course of business. 2 U.S.C.
§ 431(8)(B)(vii). The Act further provides that such a loan

shall also be considered a loan by each endorser or guarantor in

.
the appropriate proportions, made on a basis that assures

repayment, evidenced by a written instrument and subject to a due
date or amortization schedule, and shall bear the usual and

customary interest rate of the lending institution. Commission
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regulations further explain that a loan (other than a loan
excluded from the definition of contribution) is a contribution
at the time it is made and to the extent that it remains unpaid.
11 C.F.R. & 100-7T(m)(LY(1)0B)

In FEC v. Californians for Democratic Representation, No.

Cv-85-2086-JMI (C.D. Calif. Jan. 9, 1986) ("CDR"), the Commission
filed suit against Californians for Democratic Representation, a
slate mailer operation, for failure to comply with the

requirements of the Act applicable to political committees. 1In

the unpublished order in CDR, the court ruled that the listing of

candidates on a slate mailer who had not paid for the services
constituted expenditures under the Act, that the amount involved
in that case crossed the threshold for political committee
status, that political committees which engage in business or
commercial activity may only do so within the limitations or
prohibitions of the Act, that payments made to CDR for the
purchase of advertising in the slate mailings did not constitute
contributions to CDR, that the provision of advertising that was
not paid for did not constitute in-kind contributions from the
purchasers of advertising. It concluded that CDR has violated
2 U.5.C. §§ 433 and 434 for failure to register and report as a
political committee and 2 U.S.C. § 441d for failure to indicate
in a disclaimer whether named candidates had or had not
authorized the mailing. .

Since that opinion, the Commission has pursued enforcement

matters against slate mailer operations with respect to the

failure to file reports or the late filing of such reports and
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the failure to include proper disclaimers on the slate mailings
themselves. See, e.g., MUR 2216 (Voter Guide), MUR 2255
(Republic Media Group), and MUR 2405 (Republic Media Group). As
best as this Office can discern, this referral is the first one
in several years to raise guestions regarding the reported
receipts of a slate mailer political committee.

As noted, the court’s order in CDR concluded that the slate
mailer was a political committee that had to register and report
and that political committees that engage in business or
commercial activities had to do so within the limitations and
prohibitions of the Act but that payments to purchase advertising
the slate mailer were not contributions under the Act. The
reported entries and the statements by counsel for the Checklist
indicate that Clinton Reilly obtained a line of credit from Union
Bank and then provided the funds to the Checklist as
capitalization. Reilly apparently continued to draw on this line
of credit throughout 1990 and into 1991.6 The Checklist made
repayments to Reilly and to the Bank throughout the same pen’.od.7
The amounts of some of these reported repayments (i.e., $1,024 or
$1,288) suggest the payment of interest on the line of credit.

The reported receipt of capitalization funds from Clinton Reilly

6. The reported receipt of $141,191 in capitalization funds from
Reilly in 1991 coupled with a like amount in repayments to him on
the same day are inexplicable, since the Checklist was apparently
in the process of winding down or terminating.

7. The Checklist reported only repayments to Reilly. Counsel’'s
statement indicates that some repayments may have been to the
Bank. If so, then the Checklist’s reports do not accurately
reflect to whom a disbursement was made.
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was clearly not the payment for purchasing advertising. Thus, we
conclude that the CDR order does not provide any protection to
slate mailer political committees for this type of receipt.

If the line of credit was made to Reilly personally and he
then provided the funds to the Checklist, it would appear he has
made a contribution under the Act to the Checklist in excess of
the $5,000 annual contribution limitation. If the line of credit
was made to the Checklist with Reilly as treasurer or its agent,
then it may gualify as an exempt bank loan if it meets the
requirements of the Act. The reporting entries and counsel’'s
statement may be construed as raising some guestion whether the
line of credit from the Union Bank was made to Reilly personally
or to the Checklist with Reilly as treasurer or its agent, but
their plain meaning suggests that the line of credit was made to
Reilly personally, not to the Checklist.

Therefore, in order to further investigate this issue, this
Office recommends that the Commission find reason to believe
California Democratic Voter Checklist and Clinton Reilly, as
treasurer, violated 2 U.5.C. § 44la(f) and that Clinton Reilly
violated 2 U.S5.C. § 44la(a)(l)(C).

As noted, CDR clearly held that slate mailer political
committees had to register and report as political committees

under the Act if their expenditures on behalf of nonpaying

candidates exceeded the statutory threshold. Thus, in addition

to the above discussion, there are additional questions regarding
the reporting by the Checklist that need to be discussed. First,

we note the obvious discrepancy between the amount of
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capitalization receipts from Reilly and the amount of repayments
to him. The difference is approximately $378,774. The reporting
error most likely centers on the reported repayment of
capitalization to Reilly of $500,000 on November 9, 1990. 1If
this disbursement included payments to Reilly for services
provided to the slate mailer or as his profit from the slate
mailer, then it should have been reported as such rather than as
a repayment of capitalization. 1In addition, if the Checklist
made repayments or interest payments directly to Union Bank, as
indicated by counsel’s letter, then these disbursements should
have shown the Bank as the payee and the purpose as interest
payments, if that were the case.

Furthermore, whether the line of credit was given to Reilly
who then provided the funds to the Checklist or the line of
credit was given to the Checklist with Reilly as treasurer or
agent, the Checklist should have reported a debt owed to either
Reilly or Union Bank for the amount of the draw downs of the line
of credit for the reporting periods in which they occurred on a
separate Schedule C. The Checklist filed no schedules for its
outstanding debt to either Reilly or Union Bank.

Finally, we note that the Checklist reported making $19,000
in independent expenditures on behalf of federal candidates for

the June 5, 1990, California primary election and $21,500 in

independent expenditures on behalf of such candidates for the

November 6, 1990, general election. The Schedules E that the
Checklist filed for these independent expenditures identified the

date of the expenditure as the same day as the date of the
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election. By selecting the date of the election as the date of
the independent expenditures, Respondents avoided filing 24 hour
independent expenditure reports prior to the general election.

We find it inconceivable that these expenditures were made on
the day of the election. Slate mailers are designed to be mailed
to voters so that they arrive shortly before an election.
Moreover, the disbursements for the slate mailers would be made
even earlier. The reports disclose that for the primary slate
mailer the Checklist made payments to Below, Tobe & Associates
totaling $417,624 for computer services, printing, and postage
between 20 days and 24 hours before the primary election. For
the general election, the Checklist made payments to Below, Tobe
& Associates of $255,768 and payments of $330,594 for postage in
the period between 20 days and 24 hours before the general
election. Moreover, the Act defines "expenditure" to include a
written contract, promise or agreement to make an expenditure.

2 M:B:C. § 4311aY(K){14).

Therefore, we conclude that the Checklist has misreported the
date of its independent expenditures and should have also
reported these independent expenditures within 24 hours as
required by the Act on Form 5.

Accordingly, we recommend that the Commission also find

reason to believe the California Democratic Voter Checklist and

Clinton Reilly, as treasurer, violated 2 U.S.C. 5} 434(b) and

434(c) with respect to the above reporting errors.




RECOMMENDATIONS

Open a MUR.

Find reason to believe that California Democratic
Voter Checklist and Clinton Reilly, as treasurer,
violated 2 U.S5.C. §§ 434(b), 434(c), and 441la(f).

Find reason to believe that Clinton Reilly violated
2 U.5.C. § 44la(a)(1l)(C).

Approve the attached Factual and Legal Analyses.

Approve the appropriate letters.

Lawrence M. Noble
General Counsel

Lols G. rner
Associaté General Counsel

3/31/42~

Date

Attachments:
1. Referral Materials
2. March 12, 1992, Letter
3. Factual and Legal Analyses (2)




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
California Democratic Voter RAD Referral #91L-96

Checklist and Clinton Reilly,
as treasurer.

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election
Commission, do hereby certify that on April 7, 1992, the
Commission decided by a vote of 5-0 to take the following

actions in RAD Referral #91L-96:

Open a MUR.

Find reason to believe that California
Democratic Voter Checklist and Clinton
Reilly, as treasurer, violated 2 U.S.C.
§§ 434(b), 434(c), and 44la(f).

Find reason to believe that Clinton
Reilly violated 2 U.S.C. § 44la(a)(1l)
{€).

Approve the Factual and Legal Analyses,

as recommended in the General Counsel’s
Report dated March 31, 1992.

(Continued)




Federal Election Commission
Certification for RAD Referral #91L-96
April 7, 1992

Approve the appropriate letters, as
recommended in the General Counsel’s
Report dated March 31, 1992.

Commissioners Aikens, Elliott, McGarry, Potter and
Thomas voted affirmatively for the decision; Commissioner

McDonald did not cast a vote.

#1512

jorie W. Emmons
ary of the Commission

Received in the Secretariat: Wed., April 1,
Circulated to the Commission: Thurs., April 2, 1992 4:00 p.m.
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FEDERAL ELECTION COMMISSION

WASHINGTON D C 20463

April 21, 1992

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Clinton Reilly, Treasurer

California Democratic Voter Checklist
704 Sansome Street

San Francisco, California 94111

RE: MUR 3502
Clinton Reilly

California Democratic Voter
Checklist and Clinton Reilly,
as treasurer

Dear Mr. Reilly:

On April 17, 1992, the Federal Election Commission found that
there is reason to believe the California Democratic Voter
Checklist ("Committee") and you, as treasurer, violated 2 U.S.C.
§§ 434(b), 434(c) and 44la(f), provisions of the Federal Election
Campaign Act of 1971, as amended ("the Act"). The Commission also
found reason to believe that you, Clinton Reilly, violated
2 U.S5.C. § 44la(a)(1)(C). The Factual and Legal Analysis, which
formed a basis for the Commission’s finding, is attached for your
information.

Under the Act, you have an opportunity to demonstrate that no
action should be taken against you and the Committee. You may
submit any factual or legal materials that you believe are
relevant to the Commission’s consideration of this matter.
Statements should be submitted under ocath. All responses to the
enclosed Interrogatories and Request for Production of Documents
must be submitted within 30 days of your receipt of this letter.
Any additional materials or statements you wish to submit should
accompany the response to the Interrogatories.

You may consult with an attorney and have an attorney assist
you in the preparation of your responses to the Interrogatories.
I1f you intend to be represented by counsel, please advise the
Commission by completing the enclosed form stating the name,
address, and telephone number of such counsel, and authorizing
such counsel to receive any notifications or other communications
from the Commission.
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In the absence of any additional information which
demonstrates that no further action should be taken against you
and the Committee, the Commission may find probable cause to
believe that a violation has occurred and proceed with
conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission either
proposing an agreement in settlement of the matter or recommending
declining that pre-probable cause conciliation be pursued. The
Office of the General Counsel may recommend that pre-probable
cause conciliation not be entered into at this time so that it may
complete its investigation of the matter. Further, requests for
pre-probable cause conciliation will not be entertained after
briefs on probable cause have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause must
be demonstrated. In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.S.C. §§ 437g(a)(4)(B) and 437g9(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have attached a brief description of
the Commission’s procedures for handling possible violations of
the Act. If you have any gquestions, please contact Jeffrey Long,
the staff member assigned to this matter, at (202) 219-3690.

Sincerely,

—_— ~

Joan D. Aikens
Chairman

Enclosures
Interrogatories and Reguest
for Production of Documents
Factual and Legal Analysis
Procedures
Designation of Counsel Form




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 3502

INTERROGATORIES AND REQUEST
FOR PRODUCTION OF DOCUMENTS

TO: Clinton Reilly

Clinton Reilly, Treasurer
California Democratic Voter Checklist

In furtherance of its investigation in the above-captioned
matter, the Federal Election Commission hereby requests that you
submit answers in writing and under oath to the questions set
forth below within 30 days of your receipt of this request. 1In
addition, the Commission hereby requests that you produce the
documents specified below, in their entirety, for inspection and
copying at the Office of the General Counsel, Federal Election
Commission, Room 659, 999 E Street, N.W., Washington, D.C. 20463,
on or before the same deadline, and continue to produce those
documents each day thereafter as may be necessary for counsel for
the Commission to complete their examination and reproduction of
those documents. Clear and legible copies or duplicates of the
documents which, where applicable, show both sides of the
documents may be submitted in lieu of the production of the

originals.
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INSTRUCTIONS

In answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay, that is in
possession of, known by or otherwise available to you, including
documents and information appearing in your records.

Each answer is to be given separately and independently, and
unless specifically stated in the particular discovery request,
no answer shall be given solely by reference either to another
answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable of
furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting
the interrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or
knowledge you have concerning the unanswered portion and
detailing what you did in attempting to secure the unknown
information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and requests
for production of documents, describe such items in sufficient
detail to provide justification for the claim. Each claim of
privilege must specify in detail all the grounds on which it
rests.

The following interrogatories and requests for production of
documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigation if you obtain further or different information
prior to or during the pendency of this matter. Include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.
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DEFINITIONS

For the purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined as
follows:

"You" shall mean the named respondent in this action to whom
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof.

"Persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document" shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to
exist. The term document includes, but is not limited to books,
letters, contracts, notes, diaries, log sheets, records of
telephone communications, transcripts, vouchers, accounting
statements, ledgers, checks, money orders or other commercial
paper, telegrams, telexes, pamphlets, circulars, leaflets,
reports, memoranda, correspondence, surveys, tabulations, audio
and video recordings, drawings, photographs, graphs, charts,
diagrams, lists, computer print-outs, and all other writings and
other data compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter
of the document, the location of the document, the number of
pages comprising the document.

"Identify" with respect to a person shall mean state the
full name, the most recent business and residence addresses and
the telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and requests for the production of documents any
documents and materials which may otherwise be construed to be
out of their scope.
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INTERROGATORIES AND REQUEST
FOR PRODUCTION OF DOCUMENTS
1. State whether the California Democratic Voter Checklist
("Checklist") is incorporated, and if so, when and where; if not:
A. State whether Checklist is part of an incorporated

entity;

State how Checklist is treated for federal income tax

purposes; if a separate federal income tax return was

filed by Checklist for 1990, provide a copy.
2. Provide sample copies of the primary election and general
election slate mailers, state the date(s) each slate mailer was
actually mailed, and provide an itemization of the production and
mailing expenses for the primary and the general election slate
mailers and date of disbursement.
3. Provide copies of all documents relating in any way to the
application, granting, use, and repayment of the line of credit
obtained by Clinton Reilly with regard to the Checklist in
1990-1991.
4. Explain the discrepancy between the total amount of reported
capitalization receipts and the total amount of reported
capitalization repayments. Identify to whom each repayment was
made, identify the purpose of each disbursement to Reilly,
identify when each repayment was made to the Union Bank; explain
why the capitalization receipts and disbursements were reported
for the same days in 1991 if the Checklist was winding down,

5. Provide copies of all bank statements for 1990-91.
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Clinton Reilly
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6. Provide copies of all checks or other documents representing
the deposit of the capitalization receipts in the Checklist’s
depository account, copies of all disbursement checks

representing capitalization repayments (See attachment) or other

documents showing to whom each repayment was made.




Report

1990:

12 Day Pre-Primary
(1/1 - 5/16)

Mid-Year
(/17 - 6/30)

October Quarterly
(7/1 - 9/30)

30 Day Post-Genaral
(101 - 11/26)

Year End
(11/27-12/31)

1991:

Hid-Year
(171 - 6/30)

Receipt

Disbursement

$ 97,000

$105,000

$133,000

$ 7,068
$134,081

SHachment

$ 1,95%
'S 69,000
$ 1,250
$ 1,267
$ 100

$ 1,164
$133,000
$ 1,247
$ 1,288
$500,000
$ 1,247
$ 1,238

$ 7,068
$134,081
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENT: Clinton Reilly MUR 3502

This matter was geaerated by the Federal Election Commission
on the basis of information ascertained in the normal course of
carrying out its supervisory responsibilities. 2 U.S.C.

§ 437g(a)(2).

The California Democratic Voter Checklist and Clinton Reilly,
as treasurer, ("Checklist"”) registered with the Commission on May
7, 1990, as an unauthorized committee located at 704 Sansome
Street, San Francisco, California, with Clinton Reilly as
treasurer and custodian of records at the same address. It
listed its depository as the Union Bank of San Francisco. In an
amended Statement of Organization, filed on June 12, 1990, the
Checklist stated that it had nc affiliated committees or
connected organizations. The Checklist reported total receipts
of $2,299,005 and total disbursements of $2,298,498 for 1990 with
$507 in ending cash on hand with no debts owed by or teo the
committee.

In its first report filed with the Commission (the 12-Day
Pre-Primary Report), the Checklist reported $147,191 in receipts
as "other receipts” and $123,035 in operating expenditures. The
$147,191 in "other receipts" included $50,191 in receipts
identified as payments for "participation in slate mail program"
and a $97,000 receipt from Clinton Reilly, the treasurer,

identified as "capitalization of Calif. Democratic Voter
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Checklist." Reilly’s capitalization was made on April 20, 1990.
Attached to the first report was an explanatory note that read:

This report is filed by California Democratic Voter
Checklist, a private, sole proprietorship business
entity in the sole business of publishing a slate card
for which various candidates and ballot measures pay to
appear. The sole proprietor is Clinton Reilly. On
April 20, 1990, Mr. Reilly advanced the funds to
capitalize the business.

Federal candidates who are endorsed in the slate
mailer will either pay their fair share or will be
endorsed without payment or consultation, in which case
their pro rata fair share will be shown on Schedule E as
an independent expenditure. This reporting method is
being utilized in order to comply with the Federal
district court decision in FEC v. Californians for
Democratic Representation. California Democratic Voter
Checklist will make full disclosure of its receipts and
expenditures in compliance with that court decision.

remainder o 990, the Checklist reported two
ipts m Clinton Reilly of
$133,000 on August 3, 1990. Thus,
capitalization receipts from Reilly
The Checklist also reported "partial
repayment of capitalization" to Reilly throughout 1990, totaling
5713,774.1 The 1990 reports also disclosed independent
expenditures to nonpaying federal candidates of $19,000 with

respect to the primary election and $21,500 with respect to the

general election. Attached to the relevant reports was an

1. These total repayments include a $500,000 payment on November
9, 1990. Reilly was also the vendor for the Checklist; thus,
this $500,000 payment may have included fees to him for his
services as well as a repayment of capitalization. The
discrepancy between the total reported capitalization receipts
($335,000) and the total repayments ($713,774) raises questions
about the accuracy of the reporting of the November 9, 1990,

payment.
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explanatory note that the Federal Election Commission requires a
portion of the value of the services provided to paying
candidates to be allocated to nonpaying candidates. The note for
the primary states that the allocated amount for each candidate
was based on the assumption that three percent of the value of
the entire slate mail program was allocable, while the note for
the general election states that the allocation was based on the
assumption that 1.5 percent of the value was allocable.

In 1991, the Checklist filed its Mid-Year Report that
disclosed a total of $141,149 in capitalization receipts from
Clinton Reilly and a total of $141,149 in repayments of
capitalization to him. The Mid-Year Report disclosed total
receipts of $146,649 and total disbursements of $141,460 with
ending cash on hand of $5,696. 1In b 1991, RAD sent the
Checklist an RFAI asking about the +149 receipts and
disbursements relating to capitalization and the absence of
payments for administrative expenses.

On November 26, 1991, counsel for the Checklist responded to
RAD’'s RFAI with a written letter, following two earlier telephone

conversations with the RAD analyst. Regarding the capitalization

question, counsel stated:

Clinton Reilly arranged for a line of credit at
Union Bank and these funds were used to pay the initial
expenses of producing the slate mailer. Later,
candidates and committees wishing to participate in the
slate mailer paid CDVC for the space utilized in the
mailer. These persons and entities received advertising
services equal in value to the amounts they paid. As
funds became available to not only satisfy the costs of
production, CDVC also paid down the line of credit with
payments to Clint Reilly and Union Bank. $141,149 was
paid to Union Bank on behalf of Clint Reilly to fully
satisfy the amounts borrowed. All payments relating to




o e

-4~

this capitalization were reported on various reports
filed since last year.

With respect to the above explanation, you said
that you checked with Lisa Stolaruk, who had checked
with the Office of General Counsel (0OGC) last year
regarding reporting by such slate mail committees, and
you advised that CDVC should keep reporting in the same
way unless otherwise notified. You acknowledged that
CpVC has been reporting the repayments on the
capitalization since last year, which no one previously
questioned, and your office did not see any issues or
problems at this time. You stated we did not now need
to worry about any one at the FEC starting an
enforcement action against or coming after CDVC. Your
stated intention is to receive a written response for
the public record and to confirm that CDVC has received
the proper advice and avoids getting into any possible
trouble.
The Federal Election Campaign Act of 1971, as amended ("the
defines a political committee to include any committee,
other gr of persons which receives
aggregating in excess of
during a calendar year. 2 U.S.C. § 431(4)(A). The Act
defines "contribution" to include any loan, advance, or deposit
of money made by any persen for the purpose of influencing a
federal election. 2 U.S.C. § 431(8)(A)(i). Political committees
under the Act must register with the Commission and file periodic
reports of their receipts and disbursements. 2 U.S.C. § 433 and
434. The reporting requirements include a requirement that
political committees report the amount and nature of any
outstanding debt owed by the committee. 2 U.S5.C. § 434(b)(8);
11 C.F.R. § 104.11. The Act and Commission regulations also

require that political committees that make independent

expenditures of $1,000 or more on behalf of federal candidates

after the 20th day but more than 24 hours before an election to
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report such independent expenditures to the Commission within 24
hours of making them. 2 U.S.C. § 434(c); 11 C.F.R. § 104.5(g).

The Act further provides that no individual may contribute
more than $5,000 per calendar year to a political committee that
is not an authorized committee. 2 U.S.C. § 44la(a)(l)(C). The
Act further provides that no political committee or officer of a
political committee may knowingly accept a contribution in excess
of the limitations of Section 44la. 2 U.S.C. § 44la(f).

The Act excludes from the definition of a contribution any
loan of money by a state bank, a federally chartered depository
institution, or an institution where the deposits are insured by
the Federal Deposit Insurance Corporation or the National Credit
Union Administration, other than any overdraft made with respect
to a checking or savings account, made in accordance with
applicable law and in the ordinary course of business. 2 U.S.C.
§ 431(B8)(B)(vii). The Act further provides that such a loan
shall also be considered a loan by each endorser or guarantor in

the appropriate proportions, made on a basis that assures

repayment, evidenced by a written instrument and subject to a due

date or amortization schedule, and shall bear the usual and
customary interest rate of the lending institution., Commission
requlations further explain that a loan (other than a loan
excluded from the definition of contribution) is a contribution
at the time it is made and to the extent that it remains unpaid.

22 C-P.R. § 100.7{a)(L}{1)B).
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In FEC v. Californians for Democratic Representation, No.

Cv-85-2086-JMI (C.D. Calif. Jan. 9, 1986) ("CDR"), the Commission
filed suit against Californians for Democratic Representation, a
slate mailer operation, for failure to comply with the
requirements of the Act applicable to political committees. 1In
the unpublished order in CDR, the court ruled that the listing of
candidates on a slate mailer who had not paid for the services
constituted expenditures under the Act, that the amount involved
in that case crossed the threshold for political committee
status, that political committees which engage in business or
commercial activity may only do so within the limitations or
prohibitions of the Act, that payments made to CDR for the
purchase of advertising in the slate mailings did not constitute
contributions to CDR, that the provision of advertising that was
not paid for did not constitute in-kind contributions from the
purchasers of advertising. It concluded that CDR has violated

2 U.S5.C. §§ 433 and 434 for failure to register and report as a
political committee and 2 U.S5.C. § 441d for failure to indicate
in a disclaimer whether named candidates had or had not
authorized the mailing.

As noted, the court’s order in CDR concluded that the slate
mailer was a political committee that had to register and report
and that political committees that engage in business or
commercial activities had to do so within the limitations and
prohibitions of the Act but that payments to purchase advertising
the slate mailer were not contributions under the Act. The

reported entries and the statements by counsel for the Checklist
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indicate that Clinton Reilly obtained a line of credit from Union
Bank and then provided the funds to the Checklist as
capitalization. Reilly apparently continued to draw on this line

2 The Checklist made

of credit throughout 1990 and into 1991.
repayments to Reilly and to the Bank throughout the same period.3
The amounts of some of these reported repayments (i.e., $1,024 or
$1,288) suggest the payment of interest on the line of credit.
The reported receipt of capitalization funds from Clinton Reilly
was clearly not the payment for purchasing advertising. Thus,
the CDR order does not provide any protection to slate mailer
political committees for this type of receipt.

If the line of credit was made to Reilly personally and he
then provided the funds to the Checklist, it would appear he has
made a contribution under the Act to the Checklist in excess of
the $5,000 annual contribution limitation. If the line of credit
was made to the Checklist with Reilly as treasurer or its agent,
then it may qualify as an exempt bank loan if it meets the
requirements of the Act. The reporting entries and counsel’s
statement may be construed as raising some question whether the
line of credit from the Union Bank was made to Reilly personally

or to the Checklist with Reilly as treasurer or its agent, but

2. The reported receipt of $141,191 in capitalization funds from
Reilly in 1991 coupled with a like amount in repayments to him on
the same day are inexplicable, since the Checklist was apparently
in the process of winding down or terminating.

3. The Checklist reported only repayments to Reilly. Counsel’s
statement indicates that some repayments may have been to the
Bank. If so, then the Checklist’s reports do not accurately
reflect to whom a disbursement was made.
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their plain meaning suggests that the line of credit was made to

Reilly personally, not to the Checklist.

Therefore, there is reason to believe that Clinton Reilly

violated 2 U.S.C. § 44la(a)(l)(C).




FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENTS: California Democratic Voter MUR 3502
Checklist and Clinton Reilly, as
treasurer

This matter was generated by the Federal Election Commission
on the basis of information ascertained in the normal course of
carrying out its supervisory responsibilities. 2 U.S.C.

§ 437g(a)(2).

The California Democratic Voter Checklist and Clinton Reilly,
as treasurer, ("Respondents" or "Checklist") registered with the
Commission on May 7, 1990, as an unauthorized committee located
at 704 Sansome Street, San Francisco, California, with Clinton
Reilly as treasurer and custodian of records at the same address.
It listed its depository as the Union Bank of San Francisco. In
an amended Statement of Organization, filed on June 12, 1990, the
Checklist stated that it had no affiliated committees or
connected organizations. The Checklist reported total receipts
of $2,299,005 and total disbursements of $2,298,498 for 1990 with
$507 in ending cash on hand with no debts owed by or to the
committee.

In its first report filed with the Commission (the 12-Day
Pre-Primary Report), the Checklist reported $147,191 in receipts
as "other receipts” and $123,035 in operating expenditures. The
$147,191 in "other receipts” included $50,191 in receipts
identified as payments for "participation in slate mail program”
and a $97,000 receipt from Clinton Reilly, the treasurer,

identified as "capitalization of Calif. Democratic Voter
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Checklist." Reilly’s capitalization was made on April 20, 1990.
Attached to the first report was an explanatory note that read:

This report is filed by California Democratic Voter
Checklist, a private, sole proprietorship business
entity in the sole business of publishing a slate card
for which various candidates and ballot measures pay to
appear. The sole proprietor is Clinton Reilly. On
April 20, 1990, Mr. Reilly advanced the funds to
capitalize the business.

Federal candidates who are endorsed in the slate
mailer will either pay their fair share or will be
endorsed without payment or consultation, in which case
their pro rata fair share will be shown on Schedule E as
an independent expenditure. This reporting method is
being utilized in order to comply with the Federal
district court decision in FEC v. Californians for
Democratic Representation. California Democratic Voter
Checklist will make full disclosure of its receipts and
expenditures in compliance with that court decision.

Through the remainder 1990, the Checklist reported two
additional capitalization receipts from Clinton Reilly of
$105,000 on May 29, 1990, and $133,000 on August 3, 1990. Thus,
the Checklist reported total capitalization receipts from Reilly
of $335,000 in 1990. The Checklist also reported "partial

repayment of capitalization” to Reilly throughout 1990, totaling

1

$713,774. The 1990 reports also disclosed independent

expenditures to nonpaying federal candidates of 519,000 with
respect to the primary election and $21,500 with respect to the

general election. Attached to the relevant reports was an

1. These total repayments include a $500,000 payment on November
9, 1990. Reilly was also the vendor for the Checklist; thus,
this $500,000 payment may have included fees to him for his
services as well as a repayment of capitalization. The
discrepancy between the total reported capitalization receipts
($335,000) and the total repayments ($713,774) raises gquestions
about the accuracy of the reporting of the November 5, 1990,
payment. R oy
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explanatory note that the Federal Election Commission requires a

portion of the value of the services provided to paying

candidates to be allocated to nonpaying candidates. The note for
the primary states that the allocated amount for each candidate
was based on the assumption that three percent of the value of
the entire slate mail program was allocable, while the note for
the general election states that the allocation was based on the
assumption that 1.5 percent of the value was allocable.

In 1991, the Checklist filed its Mid-Year Report that
disclosed a total of $141,149 in capitalization receipts from
Clinton Reilly and a total of $141,149 in repayments of
capitalization to him. The Mid-Year Report disclosed total
receipts of $146,649 and total disbursements of $141,460 with
ending cash on hand of $5,696. In October 1991, RAD sent the
Checklist an RFAI asking about the $141,149 receipts and
disbursements relating to capitalization and the absence of
payments for administrative expenses.

On November 26, 1991, counsel for the Checklist responded to
RAD's RFAI with a written letter, following two earlier telephone
conversations with the RAD analyst. Regarding the capitalization
guestion, counsel stated:

Clinton Reilly arranged for a line of credit at

Union Bank and these funds were used to pay the initial

expenses of producing the slate mailer. Later,

candidates and committees wishing to participate in the

slate mailer paid CDVC for the space utilized in the

mailer. These persons and entities received advertising

services equal in value to the amounts they paid. As

funds became available to not only satisfy the costs of

production, CDVC also paid down the line of credit with

payments to Clint Reilly and Union Bank. $141,149 was

paid to Union Bank on behalf of Clint Reilly to fully
satisfy the amounts borrowed. All payments relating to

)
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this capitalization were reported on various reports
filed since last year.

With respect to the above explanation, you said

that you checked with Lisa Stolaruk, who had checked

with the Office of General Counsel (0OGC) last year

regarding reporting by such slate mail committees, and

you advised that CDVC should keep reporting in the same

way unless otherwise notified. You acknowledged that

CDVC has been reporting the repayments on the

capitalization since last year, which no one previously

questioned, and your office did not see any issues or

problems at this time. You stated we did not now need

to worry about any one at the FEC starting an

enforcement action against or coming after CDVC. Your

stated intention is to receive a written response for

the public record and to confirm that CDVC has received

the proper advice and avoids getting into any possible

trouble.

The Federal Election Campaign ! 1971, as amended ("the
Act"), defines a political commi include any committee,
club, association, or other group of persons which receives
contributions or makes expenditures aggregating in excess of
$1,000 during a calendar year. 2 U.S5.C. § 431(4)(A). The Act
defines "contribution"” to include any loan, advance, or deposit
of money made by any person for the purpose of influencing a
federal election. 2 U.S5.C. § 431(8)(A)(i). Political committees
under the Act must register with the Commission and file periodic
reports of their receipts and disbursements. 2 U.S.C. § 433 and
434, The reporting regquirements include a regquirement that
political committees report the amount and nature of any
outstanding debt owed by the committee. 2 U.S5.C. § 434(b)(8);
11 C.F.R. § 104.11. The Act and Commission regulations also

reguire that political committees that make independent

expenditures of $1,000 or more on behalf of federal candidates

after the 20th day but more than 24 hours before an election to
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report such independent expenditures to the Commission within 24
hours of making them. 2 U.S.C. § 434(c); 11 C.F.R. § 104.5(g).

The Act further provides that no individual may contribute
more than $5,000 per calendar year to a political committee that
is not an authorized committee. 2 U.S.C. § 44la(a)(l)(C). The
Act further provides that no political committee or officer of a
political committee may knowingly accept a contribution in excess
of the limitations of Section 44la. 2 U.S5.C. § 44la(f).

The Act excludes from the definition of a contribution any
loan of money by a state bank, a federally chartered depository
institution, or an institution where the deposits are insured by
the Federal Deposit Insurance Corporation or the National Credit
Union Administration, other than any overdraft made with respect
to a checking or savings account, made in accordance with
applicable law and in the ordinary course of business. 2 U.S.C.
§ 431(8)(B)(vii). The Act further provides that such a loan
shall also be considered a loan by each endorser or guarantor in

the appropriate proportions, made on a basis that assures

repayment, evidenced by a written instrument and subject to a due

date or amortization schedule, and shall bear the usual and
customary interest rate of the lending institution. Commission
requlations further explain that a loan (other than a loan
excluded from the definition of contribution) is a contribution
at the time it is made and to the extent that it remains unpaid.

e E.R. § 100, 7(a)(1)(1)(B).
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In FEC v. Californians for Democratic Representation, No.

Cv-85-2086-JMI (C.D. Calif. Jan. 9, 1986) ("CDR"), the Commission
filed suit against Californians for Democratic Representation, a
slate mailer operation, for failure to comply with the
requirements of the Act applicable to political committees. In
the unpublished order in CDR, the court ruled that the listing of
candidates on a slate mailer who had not paid for the services
constituted expenditures under the Act, that the amount involved
in that case crossed the threshold for political committee
status, that political committees which engage in business or
commercial activity may only do so within the limitations or
prohibitions of the Act, that payments made to CDR for the
purchase of advertising in the slate mailings did not constitute
contributions to CDR, that the provision of advertising that was
not paid for did not constitute in-kind contributions from the
purchasers of advertising. 1It concluded that CDR has violated

2 U.S.C. §§ 433 and 434 for failure to register and report as a
political committee and 2 U.S.C. § 441d for failure to indicate
in a disclaimer whether named candidates had or had not
authorized the mailing.

As noted, the court’s order in CDR concluded that the slate
mailer was a political committee that had to register and repert
and that political committees that engage in business or
commercial activities had to do so within the limitations and
prohibitions of the Act but that payments to purchase advertising

the slate mailer were not contributions under the Act. The

reported entries and the statements by counsel for the Checklist
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indicate that Clinton Reilly obtained a line of credit from Union
Bank and then provided the funds to the Checklist as
capitalization. Reilly apparently continued to draw on this line

.
of credit throughout 1990 and into 1991.° The Checklist made

repayments to Reilly and to the Bank throughout the same period.3

The amounts of some of these reported repayments (i.e., $1,024 or
$1,288) suggest the payment of interest on the line of credit.
The reported receipt of capitalization funds from Clinton Reilly
was clearly not the payment for purchasing advertising. Thus,
the CDR order does not provide any protection to slate mailer
political committees for this type of receipt.

If the line of credit was made to Reilly personally and he
then provided the funds to the Checklist, it would appear he has
made a contribution under the Act to the Checklist in excess of
the $5,000 annual contribution limitation. If the line of credit
was made to the Checklist with Reilly as treasurer or its agent,
then it may qualify as an exempt bank lcocan if it meets the
requirements of the Act. The reporting entries and counsel’s
statement may be construed as raising some question whether the
line of credit from the Union Bank was made to Reilly personmally

or to the Checklist with Reilly as treasurer or its agent, but

2. The reported receipt of $141,191 in capitalization funds from
Reilly in 1991 coupled with a like amount in repayments to him on
the same day are inexplicable, since the Checklist was apparently
in the process of winding down or terminating.

3. The Checklist reported only repayments to Reilly. Counsel’'s
statement indicates that some repayments may have been to the
Bank. 1If so, then the Checklist’s reports do not accurately
reflect to whom a disbursement was made.
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their plain meaning suggests that the line of credit was made to
Reilly personally, not to the Checklist.
Therefore, there is reason to believe California Democratic
Voter Checklist and Clinton Reilly, as treasurer, violated

2 U.S5.C. § 441a(f).

As noted, CDR clearly held that slate mailer political

committees had to register and report as political committees
under the Act if their expenditures on behalf of nonpaying
candidates exceeded the statutory threshold. Thus, in addition
to the above discussion, there are additional guestions regarding
the reporting by the Checklist that need to be addressed. First,
there is the obvious discrepancy between the amount of
capitalization receipts from Reilly and the amount of repayments

- -
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to him. The difference is approximately $378,774. The reporting
error most likely centers on the reported repayment of
capitalization to Reilly of $500,000 on November 9, 1990. 1If
this disbursement included payments to Reilly for services
provided to the slate mailer or as his profit from the slate
mailer, then it should have been reported as such rather than as
a repayment of capitalization. 1In addition, if the Checklist
made repayments or interest payments directly to Union Bank, as
indicated by counsel’s letter, then these disbursements should
have shown the Bank as the payee and the purpose as interest
payments, if that were the case.

Furthermore, whether the line of credit was given to Reilly

who then provided the funds to the Checklist or the line of

credit was given to the Checklist with Reilly as treasurer or
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agent, the Checklist should have reported a debt owed to either
Reilly or Union Bank for the amount of the draw downs of the line
of credit for the reporting periods in which they occurred on a
separate Schedule C. The Checklist filed no schedules for its
outstanding debt to either Reilly or Union Bank.

Finally, the Checklist reported making $19,000 in independent
expenditures on behalf of federal candidates for the June 5,
1990, California primary election and $21,500 in independent
expenditures on behalf of such candidates for the November 6,
1990, general election. The Schedules E that the Checklist filed
for these independent expenditures identified the date of the
expenditure as the same day as the date of the election. By
selecting the date of the election as the date of the independent
expenditures, Respondents avoided filing 24 hour independent
expenditure reports prior to the general election.

It is inconceivable that these expenditures were made on the
day of the election. Slate mailers are designed to be mailed to
voters so that they arrive shortly before an election. Moreover,
the disbursements for the slate mailers would be made even
earlier. The reports disclose that for the primary slate mailer
the Checklist made payments to Below, Tobe & Associates totaling

$417,624 for computer services, printing, and postage between 20

days and 24 hours before the primary election. For the general

election, the Checklist made payments to Below, Tobe & Associates
of $255,768 and payments of $330,594 for postage in the period
between 20 days and 24 hours before the general election.

Moreover, the Act defines "expenditure" to include a written
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contract, promise or agreement to make an expenditure. 2 U.S.C.
§ 431(a)(A)(ii). Therefore, it appears that the Checklist has
misreported the date of its independent expenditures and should
have also reported these independent expenditures within 24 hours
as required by the Act.

Accordingly, there is reason to believe the California

Democratic Voter Checklist and Clinton Reilly, as treasurer,

violated 2 U.5.C. §§ 434(b) and 434(c) with respect to the above

reportin
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The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and othes

communications from the Commission and to act on my behalf before

the Commission,.

Signature

RESPONDENT'S NAME: Clinton Reilly, Treasurer and Proprietor of

California Democratic Voter Checklist
ADDRESS : 704 Sansome Street

San Francisco, CA 94111
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HOME PHONK:

(415) 397-0431

(415) 397-0431

BUSINESS PHOWE:
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San Jose, CA 95126

(202) 682-4725
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The above-named individual is hereby designated as my
counsel and is authorized to receive any notifications and other

communications from the Commission and to act on my behalf before
the Commission,

[ Lt
Signature

RESPONDENT'S NAME: Clinton Reilly, Treasurer and Proprietor of

California Democratic Voter Checklist
ADDRESS : 704 Sansome Street

San Francisco, Ca, 94111

(415) 397-0431

(415) 397-0431




Paul E. Sullivan, Esq.
Anorney-ai-Law

The Singletary Mansion
1565 The Alameda
San Jose, CA 95126

June 1, 1992

Federal Election Commission
Jeffrey Long

General Counsel's Office

999 E. St. N.W.

Washington, D.C. 20463

RE: Mur 3502
Dear Mr. Long:

This is to confirm our conversation of May 27, 1992 regarding the above referanced
matter. The Respondents in this matter are hereby requesting an extension of time to
provide the responses to the propounded interrogatories and the request for production of
documents. For the reasons listed below, I would request that the documents and responses
be delivered to you, no later than July 10, 1992.

Respondents only became aware of this matter on or about May 18, 1992 and
contacted counsel on the 19th. It is uncertain as to when the reason to believe notice was
actually delivered, however, counsel will require the proposed extension period to review
the documents and prepare appropriate responses.

Secondly, the documents requested pertain to activities during 1990 and 1991. These
records will have to be retrieved from storage and reviewed. The Respondents are presently
very involved in the June 3rd California primary and to date, the staff has not be readily
available to retrieve and review those records.

Lastly, I am due to be away from my office from June 10 through June 30, on an
engagement which will effectively preclude me from working on this matter or corresponding
with Respondents.

L
]

}IS i
NOISSIWNOGS NulLg




& @&

Mr. Jeffrey Long
June 1, 1992
Page 2

For these reasons, I would request that the responses to interrogatories and
document production be submitted to the Commission no later than July 10, 1992.

Thank you for your attention to this matter.

Vv ;PV truly’ ours,”

/ r e

f; )‘*;‘—-"7’ /’///«h oo
rdul E-Sullivan

Counsel for Respondents

cc.. Peter A. Bagatelos, Esq.
Clinton Reilly
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June 2, 1992

Paul E. Sullivan, Esquire
The Singletary Mansion

1565 The Alameda

San Jose, California 95126

RE: MUR 3502
Clinton Reilly

California Democratic Voter
Checklist and Clinton Reilly,
as treasurer

Dear Mr. Sullivan:

This is in response to your letter dated June 1, 1992, which
we received on that day, requesting an extension until July 10,
1992, to respond to the Interrogatories and Request for Production
of Documents in the above-referenced matter. After considering
the circumstances presented in your letter, the Office of General
Counsel has granted the requested extension. Accordingly, your
response is due by the close of business on July 10, 1992.

If you have any questions, please contact me at (202)
219-3690.

Sincerely,

*_;"',‘{ / 7 MLJ

Jeffrey D. Long
Paralegal




Paul E. Sullivan, Esq.
Artorney-ar-Law

The Singletary Mansion
1565 The Alameda
San Jose, CA 95126

July 14, 1992

Mr. Phil Wise

Federal Election Commission
General Counsel’'s Office

999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 3502

a2 G Hd i W A

Dear Mr. Wise:

| attempted to contact Mr. Jeffrey Long last week regarding the above-referenced
matter. Based upon prior correspondence, a response to an RTB finding in the above-
referenced matter was due at your office July 10, 1992. However, while researching various
issues relative to this MUR, I attempted to locate on the public record MUR 1461, which

was the enforcement action upon which the case of FEC v. Californian’s for Democratic
Representation was based.

The attempts to locate this MUR on the public record were unsuccessful both by
myself, and the FEC employees in the Public Records division. Attempts were made to call
the Counsel’s docket to determine the specific location of the MUR and the reasons for its
unavailability on the public record. Subseguently, on Monday July 13, 1992, I contacted the
General Counsel’s Office myself in an attempt to locate the document. I was informed that
Mr. Long was on leave. I requested to speak to another attorney and informed him of the
problem I was incurring in locating this particular MUR. He indicated that he would look

in to the matter and get back to me at the earliest possible convenience. He also informed
me that the case had been reassigned to you.

As you are aware, this matter involves some rather unique issues and it is the request
of the Respondents that MUR 1461 be reviewed prior to submitting responses to the
Commissions RTB finding. Though we truly have desired to move this matter along with
all haste, it would be inappropriate to present arguments in this matter without having
reviewed such a relevant enforcement action. If MUR 1461 is able to be located and

delivered to my office by July 17, 1992, Respondents will respond to the RTB finding and
interrogatives by July 24, 1992




Mr. Phil Wise
July 14, 1992
Page 2

Thank you for your attention to this matter. Please contact me at your earliest
convenience with your comments or resolution of the issue.

Very truly yours,

Paul EZ Sullivan

Peter Bagatelos, Esq.
Chairman Aikens
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FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

July 21, 1992

Paul E. Sullivan, Esquire
The Singletary Mansion
1565 The Alameda

San Jose, CA 95126

RE: MUR 3502

Dear Mr. Sullivan:

This is in response to your telephone request on Monday,
July 20, 1992. During this telephone conversation you regquested
an extension of time to respond to the Commission’s reason to
believe finding against your client. This extension was
requested until 7 days after closed MUR 1461 is placed on the
public record. Since MUR 1461 appears to contain the
Commission’s action on issues similar to the issues in the
present matter the Office of the General Counsel has granted the
requested extension. Accordingly, your response is due by the
close of business 7 days after this Office informs you that
MUR 1461 is available for your review in the Public Information
Section of the Federal Election Commission.

Please be assured that this Office is proceeding at all
deliberate speed to prepare the case file in MUR 1461 for public
disclosure. If you have any questions, please contact me at
(202) 219-3690.

Sincerely,

:’l&L‘oi.ULA«.

Phillip L. Wise
Attorney
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FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463

July 28, 1992

Paul E. Sullivan, Esquire
The Singletary Mansion
1565 The Alameda

San Jose, CA 95126

RE: MUR 3502

Dear Mr. Sullivan:

You were granted an extension of time to submit your
response to MUR 3502 until 7 days after closed MUR 1461 was
placed on the public record. This letter is to inform you that
MUR 1461 is now available for your review in the Public
Information Section of the Federal Election Commission.
Accordingly, your response is due by the close of business 7
days after you receive this notice.

I1f you have any questions, please contact me at (202)
219-3690.

Sincerely,

fhiif §. 0 rem
Phillip L. Wise
Attorney
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Paul E. Sullivan, Esq.
Artorney-at-Law

The Singletary Mansion
1565 The Alameda
San Jose, CA 95126

August 14, 1992

Mr. Phil Wise, Esq.
Federal Election Commission
General Counsel’s Office
999 E Street, N.W.
Washington, D.C. 20463
RE: MUR 3502

Dear Mr. Wise:

Please find enclosed Respondents RTB response in the above captioned matter.

Thank you for your attention to this matter.

Sincerely,

Very truly yours,

aul E. :
Counsel for Respondent

Clinton Reilly

Chairman Aikens
Vice-Chairman Thomas
Commissioner Elliott
Commissioner McDonald
Commissioner McGarry
Commissioner Potter
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FACTUAL SUMMARY

HE FE IS1

A POLITICAL COMM

The relevant facts surrounding this matter have not been completely understood or
applied by the Commission. This has led to erroneous conclusions in the FL.A. In
addition, the statements by RAD to Respondent’s counsel are most important and should
not be overlooked or casually dismissed.

Mr. Reilly has for many years owned his own business. He is a political consultant,
providing various services to clients, including media production, direct mail and strategic
advice. Mr. Reilly is the sole and exclusive owner of his political consulting business. (See
Exhibit “"A", Declaration of Clinton Reilly ("DECL.") at {1 and 2).

Several years ago, Mr. Reilly sought to expand his business by adding a "slate card”
to the services he offered. A slate card is a term of art to describe a piece of literature
which as in this case, contains the names, and sometimes photos, of Federal, state and local
candidates, and advocates their election or defeat. In addition, in California ballot

initiatives and referendums are often included in these slate cards. Space on the slate

mailer is sold for profit purposes to those committees wishing to buy advertising space. This

is no different than buying advertisement space in a newspaper or magazine. In addition,
slate mailers often include candidates and/or measures without charge or consultation as
a means of enhancing the appearance of a card or presenting a party or geographic slate.
For FECA purposes this latter situation thereby involves the making of independent
expenditures by the slate mailer entity.

In regards to the 1990 Reilly slate card, which is at issue in this MUR, valuations for
space on the card were unilaterally negotiated and determined by Mr. Reilly. The price
charged was determined on an arms-length basis with purchasers by the amount of space,
use of photos, the type of client and other commercial factors; e.g., ballot issues are often
valued at a higher rate than candidates because of pure market demands and resources.

2




Some Federal candidates were also included by Mr. Reilly without charge and without
coordination or consultation with such candidates. (DECL. 13 and 4)

In order to maintain a separate profit center for the slate card, as compared to his
other political consulting activities, Mr. Reilly personally registered a fictitious business
name (i.e., California Democratic Voter Checklist) under which to operate the slate mailer’.
(DECL. 95). You will note that in Section 4 of that registration, it is specified that the
CDVC business is being conducted as a "sole proprietorship” on a for-profit basis. No other
individuals or entities had or have an ownership interest of CDVC.

As a sole proprietorship, the funds received by CDVC were ordinary income to
Mr. Reilly and subject to personal income tax.’ As required, Mr. Reilly filed a Schedule
C "Profit or Loss From Business" for the CDVC activities, as an attachment to his personal
Form 1040 return’. (DECL. 95)

THIS SLATE CARD ACTIVITY DID NOT CREATE A FEDERA MM

The FECA regulations only deal with slate cards in the context of an exemption to
the definition of "contribution” and "expenditure” when paid for by a state or local political
party.*

Contrary to the Commission’s narrow regulatory coverage, slate cards are not the
mere product of political parties. Rather, they are similar to any other direct mail piece of
literature included as goods available for purchase from a commercial vendor, offered as

part of a profit making venture even if sold to candidate or ballot committee clients.

' A true and complete copy of the Fictitious Name registration is attached hereto at
Exhibit "B". It was filed in Superior Court, San Francisco on April 16, 1990.

As you are aware, contributions to political committees as defined at 26 U.S.C. § 271,
are exempt from federal tax pursuant to 2 U.S.C. § 527.

' A copy of the Schedule C, for 1990 is submitted to the Commission’s General
Counsel in camera, in order to avoid its public disclosure and to maintain Mr. Reilly’s
privacy rights. It is referenced herein as Exhibit "C".

4 See 11 C.FR. § 100.7 (b)(9) and § 100.8 (b)(10).
3




The FEC has not issued any definitive regulatory guidance on the exact status of such
slate mail organizations. In general, FEC staff has publicly advised that, if slate mail entities
include Federal candidates without charge and without consultation with such candidates,
the slate mailer organization should register and file in the same manner as a Federal
political committee. Although slate mailer organizations are not federal political
committees, due to ambiguous rulings they have in effect been treated as a hybrid federal

committee without specific statutory or regulatory attention.

. LATE MAIL ORGANIZATIONS ARE SEPARATELY TREATE INDER

LAW

CDVC, as a sole proprietorship of Mr. Reilly, only provides slate mailer services to
federal and state candidates and ballot issues in California for the primary and general
elections. In California, slate mailers organizations ("S.M.0.") are a popular means to
promote a candidate or committee. In fact, as of August 5, 1992, there have been 97
California SMOs registered, of which 70 are still active. (DECL. 96). The California Fair
Political Practices Commission ("F.P.P.C.") determined several years ago that the entities
printing slate mail cards are not political committees. A separate statutory scheme was
enacted, effective in 1988, to regulate slate mailer organizations. They are statutorily
required to register and file reports as SMOs’, and are thus distinguished from candidate
or ballot measure committees. The point is that these are recognized as for-profit entities,
unlike a typical federal or state registered political committee, and their receipts and
payments are not treated as political contributions and expenditures. (See F.P.P.C. Letter
to S. Proper, at Exhibit "D".)

At the federal level, these slate card mailers have presented confusion and a number
of difficulties for the Commission relative to dealing with funds received, registration,

reporting, etc. Some of these issues have arisen in court opinions and enforcement cases.

(See F.E.C. v Californians for Democratic Representation (C.D.R.), (unpublished opinion)

* Calif. Government Code §82048.3, 84305.5, 82048 .4, 84218-84221, and 84108.
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(U.S.D.C., Central District CA, January 7, 1986, CV 85-2086 JMI) and In Re: B.A.D.
Campaigns, MUR 1461). However, the Commission has not addressed the legal status of
slate mail organizations by regulation. Due to this ambiguous status of slate mailer
organizations and the FEC staff’s general advice to file as a federal committee, Respondents
in good faith filed the reports they believed were required based on that advice. There was
also subsequent contact with the Commission to seek advice on the method by which they
should continue to register and report for CDVC, if such action was in fact necessary.

Respondents received guidance from Commission staff and followed it. (DECL. 16)

D. RESPONDENTS W MISLED BY RAD

A Mr. DiNardo of the Commission’s Reports Analysis Division ("RAD") contacted
CDVC by letters dated October 23 and November 14, 1991. Respondents in-turn contacted
Mr. DiNardo by telephone to discuss the questions raised in these request for additional
information letters ("RFAI"). Ultimately a letter dated November 26, 1991 was submitted
to Mr. DiNardo ("DiNardo letter”) in response to the aforementioned RFAls. A copy of
that correspondence is attached hereto as Exhibit "E".

Subsequently, and in response to the RFAIs of October 23 and November 14, 1991
Respondents’ counsel once again contacted RAD to explain by telephone the matters raised
in the RFAlIs. Mr. Reilly’s Counsel specifically pointed out that CDVC was a sole
proprietorship of Clinton Reilly during the phone conversations and in the DiNardo letter.
Respondents were advised during those several conversations that the previous reporting by
the Committee had not been questioned by RAD and that staff did not see any serious
issues or problems with the manner in which such reporting was being conducted but merely
sought clarification for the public record. The staff informed Respondents that, *...they did
not now need to worry about any one at the FEC starting an enforcement action against or
coming after CDVC. Your (FEC) stated intention is to receive a written response for the
public record and to confirm that CDVC has received the proper advice and avoids getting
into any possible trouble.” (DiNardo letter, p. 2).




Based on such assurances, Respondents openly discussed matters involving
Respondents’ activities and submitted written explanations as to the issues raised in the
RFAls. Contrary to the statements by the RAD staff, the information elicited from
Respondents during the discussion with the staff were submitted to the General Counsel’s

office and utilized in filing this matter against Respondents.

1L
ARGUMENTS

WHIL LICITING INFORMATION I &
MA R MMISSION STAFE MI DR N
ENFORCEMENT A N WOULD M
PROVIDED F

W

The Respondents vehemently object to the very filing of this matter against
Respondents in light of statements made by FEC staff prior to the time the Commission
found RTB in this matter.

The Commission staff stated that their only interest was to be certain that CDVC
received proper advice and avoided possible future trouble with its filings, (DiNardo Letter
p. 2). It is apparent the Respondents now find themselves with more than a sufficient
amount of “trouble” by having to undergo the time, expense, and the general disruption to
Respondents’ businesses in responding to this MUR. Under the auspices of trying to "be
helpful" to CDVC, the Commission staff solicited and obtained information from
Respondents which was the basis in substantial part for the complaint filed in this matter
and obviously the basis for interrogatories and request for production of documents®, The
misleading actions of RAD stating that CDVC had no need to be concerned about
enforcement, and that the General Counsel was merely reviewing the matter in order to

provide proper advice back to the Respondents through RAD, are at best acts of bad faith

® There are numerous references throughout the F.L.A. referencing "statement by
counsel” upon which pertinent information was derived, and which was the single source for
the information used in this MUR and the request for documents.
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on behalf of the Commission and are perhaps more accurately described as an outright
deception which has imputed the substantive and procedural rights to which the
Respondents are entitled under the FECA. This action by RAD and review by the General
Counsel’s office constituted the commencement of an investigation by the Commission prior
to a finding of reason to believe, in direct violation of 2 U.S.C. §437g. On that basis, and
that basis alone, this matter should be closed immediately.

Absent such reassurances by staff that they were merely trying to "be helpful" and
"not to worry" about a referral to the General Counsel, Respondents would have assumed
a more formal response to the RFAIs and one which would have been more substantive in
nature. Instead, this matter was referred to the General Counsel's office and an
investigation was commenced. Respondents question the authority and the propriety upon
which this action was commenced’. There was not a violation on the face of the CDVC
report nor was such a violation alleged by RAD staff. To the contrary, all assurances were
provided to Respondent that their reporting was in compliance and questions they posed
were merely for clarification. The fact that RAD did not follow up with further questions,
or seek further explanations of the DiNardo letter, heightens the questionable nature upon
which this matter was initiated. This type of action by the Commission clearly inhibits
committees from following the policy of "voluntary compliance,” which the Commission so
often espouses. Of even greater concern to the community is the Commission’s ostensible
concern for assisting Respondents then commencing an enforcement action in an area which

is ambiguous and for which the Commission has neglected to clarify through regulation. It

7 It is unclear from the F.L.A. as to how this matter was brought to the Commission

for an RTB finding. The general statutory authority was referenced as §437g(a)(2).
However, it was not stated if this was referred to counsel by RAD due to CDVC exceeding
a RAD threshold, or if the General Counsel unilaterally brought the matter to the
Commission, or if one or more Commissioners sought the RTB finding. Procedural
questions regarding the bases of this filing are substantial, especially in view of RAD’s
comments to Respondents and counsel’s review of the issues. Should this matter proceed,
a further explanation will be required as to the bases upon which the MUR was
commenced.
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is unequitable and taints the public policy of the FECA to attempt regulation through an
enforcement action when the regulations are silent under the facts of this case.

For the reasons stated above, Respondents hereby reserve all rights, substantive and
procedural, to object to any jurisdiction which the Commission asserts over Respondents.
Any response or documents filed in this MUR, in answer to the Commission’s questions,
shall not constitute a waiver of any or all of Respondents’ rights to subsequently object and

refuse to respond to questions or to Commission’s request for production of documents.

A review of the facts above shows CDVC does not qualify as a political committee
as defined by the FECA. As noted earlier;

(1) CDVC is a sole proprietorship of Clinton Reilly, with a fictitious business name
statement filed in San Francisco (Exhibit "B"). Section 4 of that statement shows CDVC is
being conducted in the capacity of an individual, namely Clinton Reilly. For FECA
purposes, CDVC is an individual operating a for-profit non-incorporated business. Mr.
Reilly is the sole owner and benefactor of CDVC and it does not consist of any additional
entities or individuals.

(2) As a sole proprietorship and not a political committee, the revenues which CDVC
receives are not "contributions” pursuant to IRC Section 527. Rather, Mr. Reilly is required,
and in fact did file a Schedule C, "Profit or Loss From Business” declaring net profits and
paying tax on those profits declared as individual income. (See Exhibit "C").

(3) The revenues received by CDVC were not "contributions” nor were they derived
as a result of a solicitation for contributions from any other individual or entity.

These facts are proffered to the Commission to evidence an essential point in this
MUR; CDVC is not a political committee in the context of the FECA. Since CDVC is a
sole proprietorship, it fails to meet the basic definition of a political committee and
therefore, notwithstanding the amount of financial activity, CDVC is not an entity required

to register and/or file as a political committee. Any filings made to date were made in




error due to a misunderstanding of ambiguous legal requirements and to erroneous advice.
(DECL. 96) Those erroneous filings, and even the very filing of a statement of organization,
can not convert an entity into a political committee which fails to qualify under the statutory
definition.

As the Commission is well aware, the FECA sets forth a two-prong test for
determining if an entity is considered a "political committee”. The two elements, both of
which must be fulfilled, first requires the entity to be a, "committee, club, association, or
other group of persons.” 2 US.C. § 431(4)(A). (emphasis added). Thus, if all funds
expended come from a single individual, that individual cannot constitute a committee.
Second, the entity must receive contributions aggregating in excess of $1,000.00 during a
calendar year or make expenditures aggregating in excess of $1,000.00 during the calendar
year.

In the case of CDVC, notwithstanding the fact that independent expenditures in
excess of $1,000.00 were made during a calendar year, (DECL. Y4) such expenditures were
made by a single individual (i.e., Clinton Reilly, dba CDVC) and not by any committee,
club, association, or other group of persons. Therefore, the first of the two statutory
requirements is not fulfilled and CDVC fails to quality as a political committee. This
situation can be contrasted with that presented in Advisory Opinion 1980-126 (1 Fed. Elec.
Camp. Fin. Guide (CCH) § 5577) and EEC v CDR, ibid.

In A.O. 80-126, an individual solicited and received contributions, thus, engaging the
assistance of other individuals. The fact other individuals came together to make
contributions triggered the first element of the 2 U.S.C. § 431 definition requirement i.e.,
two or more individuals. In concluding that the activities constituted a political committee,
the Commission reasoned that the organization solicited contributions from a broad range
of persons.

"All persons who were solicited for funds and responded with
contributions are part of the organization called "Independent
Voters". The request indicates that they divested themselves of
control over any decision-making as to the making of
expenditures when they made their contributions to
“Independent Voters." In that manner they did, however,

9
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participate in the activities of that purported entity. These

factors taken together indicate that Mr. Lewis and all

contributors to "Independent Voters" come within the definition

of a political committee as "any other group of persons,

2 U.S.C.§431(4)(A)". (CCH 95577, pp 10,713-14.)
Therefore, despite the fact that the solicitations were generated by one man, it involved
contributions received from a number of individuals which was sufficient to fulfill the first
prong of the definitional test of a political committee.

Contrasting that with the case of CDVC, no such solicitations were made for political
“contributions”. The funds which CDVC received were payments from principle campaign
committees of federal candidates, state candidate committees, and ballot measure
committees for placement of advertising on a slate mailer benefitting the particular principal
campaign committee or ballot measure committee.

The single court opinion on this subject held such payments did not constitute the
making of contributions. In EEC v. CDR, ibid. the court made a finding in its statement of
Conclusions of Law that payments, "for the purchase of advertising, ("featuring”) in CDR’s
slate mailing did not constitute contributions to CDR." In addition, the court went on to
state that the provision of the advertising services for which it had been paid did not
constitute an in-kind contribution from CDR to the purchasers of the advertising." FEC v.
CDR, ibid. pp. 5 and 6 (emphasis added)

Since, none of the revenues which CDVC received from the sale of advertising space
constituted a contribution, none of those committees paying for space or receiving it free
of charge could be deemed to be a "person” making a contribution or in-kind contribution
to CDVC for purposes of meeting the definition of what constitutes a political committee,
i.e., two or more persons. Similarly, the request by CDVC for payment for the advertising
space would not constitute a solicitation since the resulting payment would not constitute
a contribution.

The FEC's brief cites to CDR as authority that CDVC was required to register and
report as a political committee. (FLA p. 6) Such authority is totally misplaced since the
CDVC factual situation is clearly distinguishable from CDR. First, in CDR, the factual

10
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scenario involved several persons® forming a group to make expenditures which constituted
in-kind contributions. In contrast, CDVC involved a gsingle individual, not a group of
individuals. Second, in the FLA, counsel states,

"As noted, CDR clearly held that state mailer political
committees had to register and report as political committees
under the Act, | 1 i i

ndidz X h " (FLA for CDVC
p. 8) (emphasis added)

Unlike CDR, the CDVC expenditures were independent expenditures not in-kind
contributions, and unlike CDR they were reported as such by CODVC (DECL. 4) Counsel
may attempt to argue as it did in MUR 1461° that independent expenditures qualify as
expenditures for the registration threshold of a political committee. (2 U.S.C. §431 (4))
Again, that issue is distinguished in this matter. This focus here is not the $1,000
expenditure threshold as was argued in MUR 1461," it is rather the predicate language
that the contribution or expenditure must be made by a "group of persons”. No such "group
of persons” existed in the case of CDVC. Therefore, the $1,000 statutory threshold to which
counsel refers is irrelevant to the discussion.

The single CDVC reporting obligation was to report only the independent
expenditures as it did. (DECL. $4) Those independent expenditures could have been
reported in the capacity of an individual, i.e., CDVC/Reilly, without the individual having
to register as a committee. The fact other information was not required to be disclosed, but
in fact was done so voluntarily, is not a factor in the determination of CDVC's status.

For the reasons stated above, CDVC is not a political committee within the context
of the FECA and as such CDVC was not required to register or file disclosure reports with

* CDR consisted of Michael Berman and Carl D’Agostino who came together to form

CDR. See MUR 1461 General Counsels Brief 16 April 1984 at p.2.

* See MUR 1461 General Counsel’s Report, 25 July 1984 at p. 9.
' [hid. p. 8.




the Commission as a political committee. Since CDVC is not a committee, there is no
contribution limit with which Respondents were required to comply. Since CDVC and Mr.
Reilly are in fact one and the same, he could not have made an excessive contribution to
himself, nor could he have received an excessive contribution from himself. Therefore,
there is no basis for the 2 US.C. §441(a)(1)(c) or §441(a)(f) violations alleged. They

become a moot issue based on the conclusion CDVC is not a political committee.

/C DID MAKE IN

TO THE COMMISSION.

CDVC did make independent expenditures by virtue of the fact that several federal
candidates were included on the slate card by Mr. Reilly without charge. These
expenditures were reported on Schedules E appended to the Forms 3X that were filed with
and are available for inspection at the FEC. These independent expenditures were made
in compliance with 11 CFR §109, specifically without consultation or coordination with any
of the candidates or the candidates committees or respective agents. (DECL. Y4)

Based on our in-depth review and analysis of this factual and legal situation as a
result of this MUR, it now is clear that the Form 3X reporting recommended by
Commission staff was unnecessary and resulted in overreporting. However, those reports
did in fact encompass and contain the independent expenditure information which was

required to be reported.

Iv.
CONCLUSION

For the various reasons stated above, the Respondents hereby request the
Commission find no probable cause that a violation has occurred and close the file. Given
that

(a) CDVC is not a political committee but rather the fictitious business name of an

individual;




(b) the ambiguity of the law at the federal level involving slate mail entities;

(c) the misleading advice and promises of no retribution by the FEC staff; and

(d) CDVC in fact fully disclosed not only its independent expenditures (which it
rightfully was required to report,) in reports that also contained other receipts and
disbursement information (which it was not required to report), the Commission now has

a full and correct understanding of the CDVC status and should close this matter.

Respectfully submitted,

Peter A. Bagatelos

) 4 e

Paul E. Sullivan
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BEFORE THE FEDERAL ELECTION COMMIBSION

Declaration of Clinton Reilly
MUR 3502

I, Clinton Reilly, declare as follows:

I am an individual named as a Respondent in an
Administrative enforcement action undertaken by the
Federal Election Commission ("FEC") in MUR 3502. I have
been in business as a political consultant for more than
twenty years.

In 1990 and through this date, which is the period of
time involving MUR 3502, I owned my own political
consulting and direct mail business. At all times, I
was the sole and exclusive owner of those business
interests.

For the 1990 Primary and General elections for the State
of California, I developed a slate card mail piece for
profit purposes, for which space was sold to federal,
state, and local candidates and ballot issues. The
prices charged for space were determined solely by
myself, and were based upon my experience in this field
and what the market place would bear. For example, a
ballot initiative committee is often more willi to pay
more for a given amount of space than is a candidate
committee.

For the 1990 primary and general elections, there was a
group of federal candidates whom I unilaterally added to
the slate card, none of whom paid anything for the
space. A true list of those candidates is attached
hereto. I included them on the respective cards without
any consultation or coordination with the respective
candidates or their committees or agents. These were
all reported on Schedules E to the FEC as independent
expenditures.

In order to segregate the slate mail revenues and
expenses, 1 filed a fictitious business name
registration on April 16, 1990 in San Francisco,
California. A true and complete copy is attached
hereto. The name registered was California Democratic
Voter Checklist (CDVC) and it was a "dba" for me as an
individual. CDVC was operated by me as a sole
proprietorship and all revenues were declared by me as




Clinton Reilly
Page two

personal income. I filed a Schedule C with my personal

tax return reflecting the CDVC revenues. A true copy of
Schedule C is attached hereto. No other individuals or

entities had or have an ownership interest in cCDvC.

Upon advice of counsel and the FEC, I registered CDVC
with the FEC to disclose all receipts and disbursements.
I did this in the spirit of voluntary disclosure. There
appears to be a dispute between the classification of
slate mail organizations at the state and federal level.
There have been 97 slate card organizations registered
in California and 70 of them are still active. The
registration of CDVC with the FEC was intended to
provide full disclosure of the CDVC activities, and was
not due to the belief CDVC was legally a "political
committee”" as defined by the FEC.

I declare under oath that the preceding figfs/are rue and
correct to the best of my knowledge. /7 4/2;f

Dated: August 07, 1992

@1 inton Reiili/
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Miller for Congress Pro-rata share of |, ,¢c g9 500 George Miller
167 Civic Dr. all expenditures 7th C.D., CA
Pleasant Hill, CA 94523 listed on Sch, B
l. @ Svwoorr U Covese
h Pl e F e
| Somm .:nr Congressman Pro-rata share of [11/6/90 5C0 Ronald V. Dellums
| Fomald V. Dellums all expenditures 8th C.D., QA
‘;_:_ sox 29164 listed on Sch. B
Takland, CA 93604
i B Suevert ) Cooene
o !
_ zPe:e Stark Re-election Coem.| Pro-rata share of [11/6/90 500 Pete Stark
= P.G. Box 5303 all exgenditures 9th C.D., CA
. ’Ca.xll.‘.d. CA 94605 listed on Sch. B
| ) Suovert 3 Covese
lzﬁauds for Congress Pro-rata share of (11/6/90 500 Den Edwards
L 8 280 S. First St‘r $#372 all 'mnutm. 10th C.D-. (o §
= ;Sa.n Jose, CA 95113 listed on Sch. B
i [ il Sooen 0 Coonme
~ ! —antos for Congress Pro~rata share of |11/6/90 500 Tom Lantos
P?.0. Box 611 all expenditures 1llth C.D., O
2 Burlingame, CA 94011 isted on Sch. B ~
e l @ Sureen 1) Casese
H - -
™ | Robert Palmer for Congress iﬁ w-ss m| °f h11/6/90 50 mH
. 1817 Newcastle Dr. 1ist “’P;ﬂm »

Los Altos, CA 94024 X

* BURTOTAL of hurmand inguosnarnt Espongtwrns . . . . . O o Gms . 83000

B SUBTOTAL o U e 00 moreenaen [ 2eadivren :
« TOVAL '~oepensest § wpone awrn ‘ svl B
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Bosco for Congreas
777 Sonoma Ave.
| Santa Rosa, CA 95404

Pro-rata share of
all expencitures
listed on Sch. B

11/6/9%0

pouglas H. Bosco
lst C.D., G

B et 0 Osoese
pioi s s

Pro-rata share of
all expenditures
listed on Sch. B

11/6/%0

grwin E. Rush
ind C.D., CA

2 Weve ] Ospone

Mazgui for Congress
an53 Feceral Bldg.
| 653 Capitol Mall

| cagqra-wento, CA 95814

Pro-rata share of
all expenditures
listed on Sch. B}

r"u o for Congress
117 W. Main SCt.
'l’a‘ood}.lr.d, CA 95895

Pro-rata share ©f

all expenditures
listed on Sch. B

Robart T. Ratsul
ird C.D., CA

@ ooet [afe 1

VL; razio
4th €.D., CA

[ Kanaid 0 Oopese

7.0. Box 183

ll Pelcsi for Congress
' gan Francisco, CA 94101
|

fro-rata share of
all expenditures
listed on Sch. B

11/6/90

Mancy Palosi
Sth C.D., OA

@ e 0 Covess

3oxer for Congress
P.0. Box 4881
| San Francisco, CA 94101

vro-raza share of |

all expenditures
listed on Sch.iB

2 SUBTOTAL o iered ingeowesnt lspersiws .

B BUETOTAL o Ynipemaed incependent §adend-remn

€! TOTAL ~geponger: Lapeagstorts
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or Congreas

Wwinchester 31.,8%310

., CA 95128

Pro-rata share of
all sxpenditures
listed on Sch. B

Norman Y. Mineta
13th C.D., CA

@ twoe 3 Geaew

“alber3 for Congreas
2131 Godley Lane
"tincoln, CA 95648

Pro-rata share of
all expenditures
listed on Sch., B

11/6/50

Patricia Malberg
14th C.D., CA

@ Supten 0 Cosese

Condit for Congress

2503 Acorn Lane
Ceres, CA 95307

Pro-rata share of
all expenditures
listed on Sch. B8

11/6/90

Gary A. Condit
i15th C.D., CA

W tow 8 Ceson

Panetta for Congress
15 Panetta Road

Car—el alley, CA 93924

Pro-rata share of

all expenditures
listed on Sch. B

11/6/90

Leon E. Panatta
16“\ C-D- la

| R O Ouoese

—sh=an for Congress
?,0. Box 829
Frasnc, CA 93712

Pro-rata share of
all expenditures
listed on Sch. B

11/6/9C

Richard H. Leh=an
18th C.D., O

[ 1

Tzeiran for Congress

r.v. BOx 4.6

Ajousa HEills, CA 91376

¢ IUBTOTA 2

Pro-rata shave of
all expenditures
1listed on Sch, B

z SUBTOTAL ol v 1= iva arpordent { roendtures
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| 4 TOTAL i~gepesgen: Fapenstwns | .,
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Richard D. Praiman
2lst C.D., CA
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ITEMIZEQ INDEPENDENT EXPENDITURES
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Cavid Bayer for Congress Pro-rata share of 11/6/90 500 David Bayer

333 N. 7th St., &
Burbanx, CA 91501

S ———————

all expenditures
listed on Sch. B

22nd4 C.D., CA

| R [ Omoese

Bailenson for Congress

Pro-rata share of

11/6/90

i

444 5. Cczidental Slvd.,#42] 2ll expenditure ket s f 23rd C.D., CA
Los A-=ales, CA 90057 * 2iated con Scﬁ .#"é" i
'x ™ @3ess: () Oseume
Py v
| Congress-an Waxman :.n::zpaj.:,-ni Pro-rata share of ku,/s/go 500 Henry A. Wacnan
T:r:"\‘.:'.a-l all axpenditures 24th C.D., O
433 S verly Dr. iisted on Sch., n
| Beverly .-!-l‘s. CA 90212 " i
| E&vard R. Foybal Cazp. CO-:mJ Fro-rata share pf 11/6%%0' M R. Roybal
‘ 31651 Larce Ave. all expenditures | R 25th C.D., Ca
| Los Angeles, CA 920 listed cn Sch. B
|
l Biseer  ( Cosose
[Bo =an Ior Congress Pro~rata share of 11/6/90 534 Howard L. Berman
14500 Roscoe 3lvd. #5086 all expenditures 26th C.D., CA
‘ Pancraza Cicy, CA 91402 listed on Sch. B ‘ B
| “’ § 5000 (] Consee
| Levine for Congress Pro-rata ’:'" of | 6/}90 ~'5.9r'i‘ Mol levine
| 5233 W. Century Blwvd., #347 fil expanditures | ¥ &% _ 45; 27th C.D., CA
! Los Angeles, CA 90045 isted on Sch. B |y 2o ﬁ_: ‘  Hiks
- L ’ o 2 -
3 e [ [ .
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Julian C. Dixon, Democrat Pro-rata share of 11/6/90 500 Julian C. Dixon
‘or Tongress all expenditures 28th C.D., CA
1281 Roxbury Dr. listed on Sch. B
“os Aangzeles, CA 90035
Wl Q) Oppese
¢ or Tongress Pro-rata share of | 11/6/90 S00 Maxine Watars
S=nzral Ave. all expenditures 49th C.D., O
Anzeles, CTA 90001 listed on Sch. B
B Sove: 0 Ovease
| Marsinez for Congress Pro-rata share of | 11/6/90 $00 Hatthew G, Martinez
{ 400 N. Montebello Blvd. all expenditures 30th C.D., .
j Montebello, CA 90640 listed on Sch, B
{ @ Suoser 0 Ovowee
Dymally Cempaign Committee | Pro-rata share of | 11/6/90 500 Marvyn Dymally
3122 W. Compton, #100-B all expenditures Jlat C.D., CA
! campren, CA 90220 listed on Sch, »
@%acen ] Cosene
Glenn Ancerson Camp. Cosm. | Pro-rata share of | 11/6/90 830 Glenn Anderson
| 2528 ¥. Sepulveda 3lvd all expenditures Jind C.D., CA
| Torrance, CA 90505 listed on Sch. B
i J_l-—-v D Owssne
| webb for Conjress Pro-rata share of | 11/6/30)f 500 Georgia Houaton Webb
| 112 Z. Arzow Bwy all expenditures 33rd C.D., CA ..
| Claremont, CA 91711 listed on Sch. B
]
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tommittee %0 Elect Pro-rata share of |11/6/90 200 Esteban E, Torres
Esteban Torres to Congress | all expenditures J4th C.D., Ca
15446 Woodruff listed on Sch. B
Bellé ower, CA 91706
@ Swesorr 0 Conese
Ncrosn for Congress Pro-rata share of {11/6/90 500 Barry Norton
2.2. Box .49 all expenditures 35th C.D., CA
Monzclair, CA 91763 listed on Sch. B
[- & ] 0 Osoew
Keep George Brown in Pro-rata share of |11/6/90 500 George Browm, Jr
Congress Cormmittee all expenditures isth C.D., CA
6635 Magnollia Ave listed on Sch. B
Riverside, CA 92506
'i-‘.o'v 0 Cosnee
Jackson for Congress Pro-rata share of |11/6/90 500 Barbara Jackson
| 7000 La Falma Ave. all expenditures i8th C.D., CA
! Puena Park., CA 90620 listed on Sch, B
‘ [« R 0 G Cosess
|
Hoff=an for Congress Pro-rata share of |11/6/90 500 Francis X Moffzan
| 175 E. Rio Vista St. all expenditures 39th C.D., CA
| Ananein, A 92806 1isted on Sch. B
@ Sasart 0 Oweee
Pro-rata share of
Gratz for Congress 6/9 Eugene C. Gratz
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Kripke for Congressa
8437 Sugarman Dr.
ta Solla, CA 92017

—

Pro-rata share of
all expenditures
listed on Sch. B

11/6/90

Dan Kripke
41st C.D., CA

. ¢ 2 0 Comone

Guy C.

14472 Spa Dr.

Kimbrough for Congregs

Huntingtcon Beach, CA 92647

Pro-rata share of
all expenditures
listed on Sch. B

11/6/90

SR

Guy C. Kinbrough
42rd C.D., CA

pm- ) Conme

Calvin Docley for Congress
P.C. Box 1367
visalia, CA 93729

|
‘.
|
|
|

Pro-rata share of

all expenditures
listed on Sch. B

11/6/90

Calvin Dooley
17th C.D., CA

' 0 OCosese

Anita Perez Ferguson
4400 Cathedral Caks Rd.
Santa Barbara, CA 93160

Pro-rata share of

all expenditures
listed on Sch. B

Anita Purez Ferguson

i%th C.D., CA

fe 8200 O Cape

-

e e e

o X

Ls B
g 0

3ox 1068

ver Zity, CA 93483

taal A. Thomas for Congrdss

all expenditur
listad on Sch.

Pro-rata -rm#u/smo

Michael A. Thomas
mﬂ\ c.Dul CA

E— 0 Cwwens

Ra.iph waite for Congress
, 23 Duke Drive
Pancho Mirage, CA 92270

|

l 2
M l
| 2 IBTOTAL ¢ nemused mceterarn [ spare ivrps . ) :
i W IVETOTAL o Unoermsg morseroesr §eprngena e
L

"5t TOTAL nceorages; § st v 00

Pro-rata share of
all experditures

11/6/90 300

S Aa000

l-l-g,._n

R ot

Ralph Waite
37cth C.D., CA.
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Jim Bates for Congress
3450 College Ave., #220
San Diege, CA 92115

Pro-rata share of| 11/6/90
all expenditures
listed on Sch. B

Jim Bates
44th C.D., CA
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. b, Al 1 L "J:l P
' X 1)1 1
County Clerk v ‘
Hoomyaﬂe(‘r‘,aly Hall y L : San ancFchol County Q;Ibr Court (

San Francisco, CA 94102 .
REMINDER j AFR 16 1990 i

1. Submit Onginal and 3 cophes

; Y '
2 Fiing Fee $10 lor 15t Busingss Name DONALD W. DICKINSON, C'>rk

and st Pariner k B, HEYWQO

$2 D0 each addtonal Business Name : BY: w D
$2 00 each addibonal Partner |

3 Prowde return Envelope, il maied_____/-

FICTITIOUS BUSINESS NAME §‘i3;TEMENT (FILE No.

Ficlitious Business Name(s)
California Democratic Vctcr (?ncklil:

Street Address, City & State of Principal place of Busigess v Caklornia
704 Bansome Street, 5an Frantisco, CA

Full name of Registrant (if corporation-show state of incorporation)
Clinton Thomas Reilly

Residence Address City "‘ State
880 El Camino del l‘hr. San !rmclsco. Ca

Full name of Registrant (if corporation-show state of incorporation)

;Bes'dence Address ‘ Cty = State

Pwnaneoiﬂegtslrarl (it corpgration-show state of incorporation)

=, *l’ . e % :' l
Residence Address ' 3 @&h‘ % , State . Zip Code
A 4 o

!

# This business isnducted by 8 an ndividuall [J a general partnership [ a limited partnership .,—‘;,'r
[J an unincorporaled association other than a pafnershyp O a corporation Dabn.nmnm i
O coparners [ husband and wie [ joiplagpture

O other-please specify: h— (WNEML“

TmmmrammbWMnmummmwmmWam
April lJ. 2 ¢
on

1
v —
.

f L]

iy 'fttWaoormmhﬂ:
v R
Capcanam'a

or :
Printed Clioton T. hm]

1. Signatuse & Tile ©

This statement was filed with the County Cierk of San Ftancisco on date indicaled by the file stamp above.

NOTICE-THIS FICTITIOUS NAME STATEMENT EXPIRES ON_APR | 4 1995, FIVE YEARS FROM THE DATEIT
WAS FILED. A NEW RCTITIOUS BUSIMESS NAME STATEMENT MUST BE FILED PRIOR TO THIS DATE. THE
FILING OF THIS STATEMENT DOES NOT OF ITSELF AUTHORIZE THE USE IN THIS STATE OF A RICTITOUS

mmnmmwmmwmmﬂammmuw
(SEESEC‘!‘)ON‘IMETM..MWPHOMM

CEHTI’ICAT!CH
Ihombycoﬂﬂylhﬂ!hobngohghaoomdmpydmaMMIhnnqo!li:o.

DONALD W. DICKINSON
By, B8 HEVYWO00 Deputy
U. HEYWoOoD




(2)

NOTICE TO REGISTRANT PURSUANT TO SECTION 17900 BUSINESS & PROFESSIONS CODE" _

Your fictitious business name statement must be in a newspaper within 30 days after the statement has
been filed with the county clerk. The statement must once a week for four successive weeks and an
affidavit of publication filed with the county clerk within 30 days after publication has been completed. The state-
ment should be published in a newspaper of general circulation in the county where the principal place of business
is located. The statement should be published in such county in a newspaper that circulates in the area where the
business is to be conducted. (Sec. 17917 B&P Code).

Any person who executes, files, or publishes any fictitious business name statement, knowing that such statement
is false, in whole or in part, is guilty of a misdemeanor and upon conwviction thereol shall be fined not to exceed five
hundred dollars ($500) (Sec. 17830 B&P Code).

INSTRUCTIONS FOR COMPLETION OF STATEMENT
Please type or print

(M

@

Insert the fictitious business name or names. Only those businesses operated at the same address may be listed
on one statement.

If the registrant has a place of business in this stale, the street address of his principal place of business in this
stnnlimeragtstrmmsnop!aoedbmmaesinm insert the street address of his principal place of business
outside his state (PO. Box not acceptable).

If the registrant is an individual, insert his full name and residence address.

If the registrant is a partnership or other association of persons, insert the full name and residence address of each
general partnec
umwsauﬁmmmummmmmasdmm

Itlheregs'.'rmlsa\m-porwm insert the name of the corporation as set forth in its articles of incorporation, the
ﬂadmwmmmmmm

(PO. Box not acceptable for residence address). ' £
Check box provided, whichever of the following besl describes the nature of the business: “an individual” “a
general partnership,” “a limited parinership” “an unifiCorporated association other than a partnership,” “a corposa-
tion,” “a business trust” co-partners” “husband and wife" Joint venture” or “other”

If the registrant is an individual, the statement shall be signed by the individual.

If the registrant is a partnership or other iatiori pf cther persons, the statement shall be signed by a general
partnec - )

if the registrant is a business trust, the statement shall be signed by a trustee.

H the registrant is a corporation, the statement shall be signed by an officer. State title of officer




O RECEINTZC Jcn 04 sm.
SAN FRANCISCO BEACON
165 - 11th Street

. San Franclisco, CA 94103
(415) 431-4792

SUPERIOR COURT OF THE STATE OF CALIFORNIA FOR THE
COUNTY OF SAN FRANCISCO

PROOF OF PUBLICATION

(2010,2015 C.C.P.)

ENDORSED

FICTITIOUS BUSINESS NAME STATEMENT swmnbd B ED

FILE No. 139247 JuN - 1 1499
CALIFORNIA DEMOCRATIC VOTER CHECKLIST O N 3.

Clinton Thomas Rellly SR ERRAT

ATE OF CALIFORNIA }S S
COUNTY OF SAN FRANCISCO

1 am & citizen of the Usited States and » resident of the County aforesaid. | ass over the age of 18 years,
and pot & party i0 or interested in the above matier. [ am the princips] cerk of the printer and & publisher
of the SAN FRANCISCO BEACON, 2 ncwspaper of geseral circulation printed ssd published weekly in
the City and County of Saa Francisco, and which pewspaper bas been adjudged 8 newspaper of geseral
circriation by the Superior Court of the City and County of San Francisco, Siate of Califoraia under ihe
date Jaduary 3, 1979, recorded in Volume A-652 page 3 thereol, that the notice of which the snncxed is a
printed copy (st in type not smaficr than sonpareil), has beea published in each reguiar snd eatire issue
of said newspaper and pot in sny supplement thereof on the following dates, to wit;

May 11,18,25, June 1, 1990.

1 declare under penalty of perjury that the foregoing is true
and correct.

Executed on: June 1, 1990.

o, [ hird X Kt
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Submitted In Camera

to the General Counsel
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T Calif&ia -
Fair Political

Practices Commission
August 29, 1986

Suaan Propper

Assistant General Counsal
Federal Elaction Commission
Washington, D.C. 20463

Re: Your Request for Comments
Our File No. I-86-268

Dear Ms. Propper:

Thank you for the opportunity to provide comments relating
to Congressman Stark's advisory opinion request concerning a
proposed slate mailing. .Your letter to Roger Brown has been
referred to me for a response.

In applying the Political Reform Act (California Government
Code Sections 81000~91015) to slate mailers, the Fair Political
Practices Commission has distinguished between slate mailers
prepared and sent by a state or local candidate whe is being
voted upon, and slate mailers prepared and sent by independent
contractors. A state or local candidate who prepares and sends
a slate mailer must disclose all contributions received, and
all contributions and expenditures made in connection with a
slate mailer. In contrast, an independent centractor who is in
the business of sending slate mallers is not a “"committee" and
has no campaign disclosure responsibilities under state law.

With regard to a slate mailer prepared by a state or local
candidate, any time the candidate includes an endorsement of
another candidate free of charge in his or her literature at
the behest of that nonpaying candidate, the candidate sending
the mailing has made a reportable in-kind contribution to the
nonpaying candidate. When the candidate sending the mailing
includes in his or her literature an endorsement of another
candidate, but the endorsement is not at the behest of the
other candidate, the candidate sending the mailing is generally
not required to report the expenditure as an independent
expenditure, The candidate sending the mailer would be
required to report the expenditure as an independent
expenditure only if the mailer is sent to a jurisdiction in
wﬁgzh the candidate sending the mailing is not being voted
upen. This conclusion is based on the assumption that a
candidate who includes other candidates in a mailing sent
within his or her own jurisdiction ordinarily includes the
other candidates only for his or her own benefit, rather than
to advocate the election of the other candidates. However,
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when the mailer is sent to ancther jurisdiction, or when the
other candidate is included because he or she has so requested,
then the candidate sending the mailing is acting for the
purpcse of benefiting the other candidates.

As to an independent contractor slate maller organization,
wiich is in the business of producing slate mailers for
political campaigns, we have concluded that such an organi-
zation acts primarily for business purposes, rather than
political purposes, and thus has no campaign disclosure
responsibilities under the Political Reform Act. 1In our
opinion, the operation of a profitable business is the primary
motivation behind the slate maller organization's decisions to
include certain candidates on the slate mailer free of charge.
Therefore, we have concluded that expenses incurred by the
slate mailer organization in connection with including
nonpaying candidates in the slate mailer are neither contri-
butions to thcse candidates nor independent expenditures
because they lack the requisite political purpose. Furthermore,
payments received by the slate mailer organization from
candidates who wish to appear in the slate mailer are not
contributions from the candidates, because the service provided
by the slate mailer organization is equal consideration for the
payments it receives. Therefore, we have consistently advised
independent contractor slate mailler organizations that they are
not "committees" under the Political Reform Act, and are not
subject te the state campaign disclosure requirements. However,
these organizaticns must provide the paying astate and local
candidates included in the slate mailer with information
regarding expenditures incurred by the slate mailer organization
in connection with the mailer, other than overhead or normal
operating expenses, s¢ that the paying candidates can report
those expenditures in their campaign statements. You should
note that we may reconsider our advice to independent contractor
slate mailer organizations in light of the decision in Federal
Election Commission v. Californians for Democratic
Representation.

Independent contractor slate mailer organizations which
receive payments from candidates included in the slate mailer ’
must provide, on the mailer itself, certain information
concerning the sender of the mailer, and who paid for it.
Specifically, on the inside and outside of the mailer must
appear a statement that the mailer is published by the slate
mailer organization. 1In addition, the ocutside of the mailer
must include a statement that the mailer is paid for by the
candidates or committees whose names appear inside. Inside,
the names of the paying candidates must be marked with an
asterisk, and it must be stated that the mailer was sent or
paid for by the candidates and committees that are so marked.
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In Congressman Stark's situation, we would consider him
to be subject to the same requirements as an independent
contractor slate mailer organization. This conclusion is based
on the fact that he ia not a candidate for state or local
office in California, and thus has no reporting requirements
under the state law. Therefore, although Congressman Stark
would have no campaign disclosure responsibilities under state
law, he would be required to provide certain information to
state and local candidates who purchase space in his mailer,
and he would be required to include infermation on the inside
and ocutside of the mailer concerning the identity of the sender
and the paying candidates. We suggest you refer Congressman
Stark to our Technical Assistance and Analysis Division, at
(916) 322-5662, for more specific assistance as to his duties
under state law. As mentioned above, it is possible that the
Fair Political Practices Commission will change its advice with
respect to the reporting requirements of lndependent contractoer
slate maller organizations in light of the recent developments
in the federal law. Accordingly, Congressman Stark should
check back with us if, in future years, he wishes to produce a
slate mailer which includes candidates for state of local
office.

Thank you again for the opportunity to provide these
comments. If you have any questions regarding this lettaer,
please contact me at (916) 322-5901.

Very truly yours,

Kt g ¢ Z}MMM

Kathryn E. Denovan
Counsel
Legal Division

KED:plh
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LAW OFFICES OF

BAGATELOS & FADEM

THE INTERNATIONAL BUILDING TELEPHONE
GOI CALIFORNIA STRECET (418 982 - 7100
SUITE 1801 FAX

SAN FRANCISCO, CALIFORNIA §4I10B (41%) 982 10AS

November 26, 1991

Mr. Robert B. DiNardo
Reports Analyst

Reports Analysis Division
Federal Election Commission
Washington, D.C. 20463

Re:  Clinton Reilly, Treasurer and
Calilornia Democratic Voter Checklist
ID #C00244525

Dear Mr. DiNardo:

This firm represents Clinton Reilly. We have been asked by Mr. Reilly to respond to
your letters to Mr. Reilly as Treasurer of the California Democratic Voter Checklist. A copy
of your letters, dated October 23 and November 14, 1991, is enclosed herewith.

After receivirg your initial letter, I spoke with you by telephone on November 6, 1991.
Based on information provided by my client, 1 generally explained to you regarding the two
maiters raised in your letter. There were some aspects of our discussion that required further
checking by you. You therefore advised me to wait until the following week for you to get back
to me. You told me the deadline to provide a written response would be extended another 15
days or through December 2, 1991.

On November 13, 1991, you called and advised me to send a written response 0 your
letter, essentially summarizing the explanation | had provided by telephone on November 6,
1991. 1 am pleased to do so on behalf of my client.

The California Democratic Voter Checklist (CDVC) is a for-profit function involving the
preparation and distribution of slate mailers that contain both federal candidates and California
state and local candidates and measures. CDVC is totally owned by Clinton Reilly, who owns
the office building in which the slate mailer is prepared. CDVC is not a traditional federal
political committee. | described it to you as being like a "dba” or "alter ego" of Clinton Reilly.




Mr. Robert B. DiNardo
November 26, [99]

Page 2

It is our understanding that, because federal candidates are included not at their behest
in a certain manner in the mailer, a portion of the value of the slate mailer services must be
allocated as independent expenditures for non-paying federal candidates. This requires a
commercial enterprise like CDVC to register as a federal committee and file periodic disclosure
statements. In general conversations previously that I had last year with Lisa Stolaruk at the
FEC, 1 determined that this 1s the proper procedure that must be followed by such an entity.
Such for-profit slate mailer entities are fairly common and do not fit the standard committee
descriptions and regulations under the F.E.C.A. You even acknowledged to me that your office
has not run across this situation before and, therefore, you want to be sure to give us correct and
consistent guidance.

Clinton Reilly arranged for a line of credit at Umon Bank and these funds were used to
pay the imitial expenses of producing the slate mailer. Later, candidates and committees wishing
to participate in the slate mailer paid CDVC for the space utilized in the mailer. These persons
and entities received advertising services equal in value to the amounts they paid. As funds
became available to not only satisfy the costs of production, CDVC also paid down the line of
credit with payments to Chint Reilly and Union Bank. $141,149.00 was paid to Union Bank on
behalf of Clint Reilly to fully satisfy the amounts borrowed. All payments relating to this
capitalization were reported on various reports filed since last year.

The expenses of producing the slate mailers were paid by CDVC as they have been
incurred. Prior reports of CDVC have disclosed appropriate administrative costs that were paid.
In a non-clection year like 1991, the slate mailer function 1s dormant and no administrative costs
have been incurred. As further administrative costs may be incurred, they will be properly
reported, as before. However, it is my understanding that the CDVC will soon be terminated.
There is no connected organization involved, nor are there any non-federal accounts or in-kind
contributions involved. The FEC Form 3, filed for the period January | through June 30, 1991,
included the appropriate items for disclosure.

With respect to the above explanation, you said that you checked with Lisa Stolaruk, who
had checked with the Office of General Counsel (OGC) last year regarding reporting by such
slate mail committees, and you advised that CDVC should keep reporting in the same way unless
otherwise notified. You acknowledged that CDVC has been reporting the repayments on the
capitalization since last year, which no one previously questioned, and your office did not see
any issues or problems at this time. You stated we did not now need to worry about any one
at the FEC starting an enforcement action against or coming after CDVC. Your stated intention
is to receive a written response for the public record and to confirm that CDVC has received the
proper advice and avoids getting into any possible trouble.
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We trust that this response fully responds to your questions. Please feel free to contact
me if you need any further clarifications.

Very truly yours,

Y P
s \ - il
/,,4 7‘ A~ i o g“,/',l Yy >,

Peter A. Bagatelos

cc: Clint Retlly




MEMORANDUM

General Counsel
Federal Election Commission

Paul E. Sullivan, EsqEs<

August 14, 1992

MUR 3502
In Camera Document Submission
EXHIBIT "C" to RTB Response

The enclosed document is a 1990 Schedule C "Profit and Loss From Business" for
California Democratic Voter Checklist a dba of Clinton Reilly. It is submitted in a sealed

envelope to you as general counsel on the exclusive condition it not be made public at anytime
in the future, including at such time that MUR 3502 is closed and appropriate documents are
placed on the public file. In addition, it is to be used solely and exclusively in association with
MUR 3502, and no other purpose whatsoever.

Acceptance of the Exhibit "C" document shall be deemed to be an implied acceptance
of the terms and conditions set out above. If not acceptable, please return document in sealed
envelop to me . Thank you for your cooperation in this matter.
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FEDERAL ELECTION COMMISSION

WASHINCTON, DC 20463
September 17, 1992

Paul E. Sullivan, Esquire
The Singletary Mansion
1565 The Alameda

San Jose, CA 95126

RE: MUR 3502
Clinton Reilly

California Democratic Voters
Checklist and Clinton Reilly,
as treasurer

Dear Mr. Sullivan:

This letter is to confirm the receipt of the response you
filed with the Commission on behalf of your above referenced
clients, on August 14, 1992. Exhibit C of your clients’
response, which you submitted in camera to the General Counsel
with the instruction that the information will not be made
public "at any time in the future"” is being returned tec you
unopened.

If the information contained in the sealed envelope
proves to be irrelevant to the case, then we do have procedures
for the protection of that information. On the other hand, if
the information provides support for a finding against your
clients, there is little, if anything, we can do to keep it out
of the public domain.

On occasion this Office has negotiated limitations on uses
to which we could put documents submitted by respondents. 1If
you are interested in doing it this way please contact this
Office. If you feel the materials contained in your Exhibit C
cannot be subjected to limited uses and possible public
disclosure, the Commission will make its determination with
regard to your clients, based on the information it possesses
which includes your clients’ response minus Exhibit C.
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If you have any questions, please contact Phillip L. Wise,
the attorney assigned to this matter, at (202) 219-3690.

Sincerely,

awrence M. Noble
eneral Counsel

e

Lerner
1ate General Counsel

L
G

Enclosure
Exhibit C
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February 15, 1994 -
Phil Wise, Esq. )
General Counsel’s Office
Federal Election Commission
999 E Street, N.W.

Washington, D.C. 20463
Re: MUR 3502
Dear Mr. Wise:

As you know the Federal Election Commission found reason to believe on April 17,
1992 with respect to the above referenced MUR 3502. Respondents in this matter are
represented by both this firm and by Paul E. Sullivan, Esq.

We take notice that the D.C. Federal Court of Appeals in F.E.C. v. NNR.A. Political
Victory Fund, et. al. ruled that the composition of the Federal Election Commission was found
to be unconstitutional. We understand that the Commission has filed a writ of certerori for this
decision to the United States Supreme Court. Pending resolution by the court, there are
substantial issues remaining relating to the jurisdiction of the Federal Election Commission to

have instituted MUR 3502 and to conduct any further investigation or make any further
findings. This MUR was instituted well before the Court of Appeals decision was rendered,
thereby raising doubt as to the legality of the Commission’s actions ab initio.

Pending resolution of the Supreme Court’s ruling on the FEC’s jurisdiction on cases
pending prior to the ruling, we are hereby noticing the Commission, on behalf of our client,
of our objection to the lack of jurisdiction of the Federal Election Commission regarding this
MUR. We do not waive the right to challenge at any time the authority of the FEC to have
taken the original action on April 17, 1992, or any subsequent actions relative to the MUR, as
well as any actions recently to revamp the composition of the Commission, ratify prior actions
taken, or re-issue new enforcement decisions on the same subject matter. The original finding
by the previous Commission substantially taints the entire process and raises serious
Constitutional questions regarding the fairness and propriety of an action being brought in the
first place and at all.

Please contact us if you have any questions or wish to provide any response.

Very truly yours,

Peter A. Bagatclos

cc: Paul Sullivan, Esq.

Clinton Reilly
reilly'21 Sfec. tr




FEDERAL ELECTION COMMISSION

WASHINCTON, DC 0463
April 20, 1994

County Clerk’s Office
400 Van Ness Avenue

Room #167, City Hall

San Francisco, CA 94102

RE: MUR 3502
California Democratic
Voter Checklist

County Clerk:

The Federal Election Commission ("the Commission") pursuant
to its authority under 2 U.S.C. § 437c to enforce the Federal
Election Campaign Act of 1971, as amended ("the Act") request
that you furnish certain materials in connection with an
investigation.

The Commission request that you furnish a copy of any and
all reports filed with your office by California Democratic
Voter Checklist, 704 Sansome Street, San Francisco, 94111,

File No. 139247. The documents furnished should include all
reports of receipts and disbursements from the date of the
California Democratic Voter Checklist’s registration to present.

As per your telephone instructions on April 15, 1994,
enclosed herein is a check for $5.00. Please mail all
information to:

The Office Of The General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463
Attention: MUR 3502

Phillip L. Wise

Should you have any questions, please contact me at
(202) 219-3400.

Sincerely,

Phillip L. Wise
Attorney
Enclosure
$5.00 Check
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April 26, 1994

Mr. Phillip L. Wise

The Office of the General Counsel
Federal Election Commission

999 E Street, N'W

Washington, D.C. 20463
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Re: MUR 3502
California Democratic Voter Checklist

Dear Mr. Wise

Enclosed, per your request, are copies of all of the campaign disclosure statements filed by the
California Democratic Voter Checklist for the years 1990 through 1994 Prior to 1990, Clint
Reilly was the responsible officer of another similarly named committee, the California
Democratic Voter Manual, which was terminated in 1989. Please call me if you would like copies
of this committee's statements.

I'm returning your check for $5.00. I'm not sure who you spoke with when you called, but we
don't charge governmental agencies, especially an enforcement agency, for copies. Please call me
at (415) 554-4396 if you have questions or need additional information

Sincerely,

Naomi Nishioka
Campaign Services Manager

Enclosures

158 CITY HALL, SAN FRANCISCO, CA 941024691
Voice-415. 554. 4375, FAX-415. 554. 7344, TDD-415. 554, 4386
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FEDERAL ELECTION COMMISSION

WASHINGTON, D ( b 3

May 10, 1995
MEMORANDUM

TO: The Commission

FROM: Lawrence M. Noble
General Counsel

SUBJECT: MUR 3502

Cn pages 65 and 69 of the General Counsel’s Report signed
on April 28, 1995, this Office recommended that the Commission
exercise its prosecutorial discretion and take no further action
against both of the respondents and close the file in MUR 3502.
After this report was submitted to the Commission information
was brought to the attention of this Office by the Reports
Analysis Division ("RAD") which now requires this Office to
withdraw the foregoing recommendation and recommend that the
Commission continue to pursue this matter. It appears that the
report on this MUR was incorrect as to certain matters which
were central to the recommendation.

In support of this Office’s initial recommendation to cease
pursuing this matter, the discussion of this MUR stated that
recent reports indicate that this slate mailer no longer
includes candidates who do not pay for the space. In addition,
the report clearly implies that Mr. Reilly’s capitalization of
this slate mailer ceased, at the latest, some time in 1991.

Upon reviewing the report, RAD informed this Office that RAD
continues to have many concerns about the slate mailer’s
practices as reflected in its reports

RAD informed this Office that the 1993 Mid-Year Report
filed by the California Democratic Voter Checklist ("the
Checklist") discloses two receipts totaling $140,895.44 reported
as capitalization from Clinton Reilly. RAD also points out that
the Checklist’s 1994 12 Day Pre-Primary discloses one receipt of
$25,000.00 reported as capitalization from Clinton Reilly.

This Office reviewed the foregoing reports, with regard to
capitalization, and discovered that the 1993 Mid-Year Report
does in fact disclose two receipts totaling $140,895.44 - one
receipt of $130,895.44 on 1/27/93 and the second receipt also on
1/23/93 in the amount of $10,000.00. We also note that the 1993
Mid-Year reports the repayment of $130,895.44 on the same day.

Celebrating the Commussion’s 20th Anniversary

YESTERDAY, TODAY AND TOMORROW
DEDICATED TO KEEPING THE PUBLIC INFORMED
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The reports filed with the Commission do not appear to indicate
repayment of the remaining $10,000.00 receipt from Reilly.

The 1994 12 pay Pre-Primary Report indicates that the slate
mailer received $25,000.00 from Reilly on 4/4/94. Although, the
1994 July Quarterly Report appears to indicate this amount was
repaid on 5/20/94, approximately 46 days after receipt, a check
of the cash-flow during the period between the $10,000.00
contribution and the repayment suggests strongly that the money
was spent.

RAD also noted for this Office that the 1994 reports
disclose receipts from both individuals and entities which do
not appear to be either Federal or non-Federal committees
reimbur5199 the Checklist for reported participation in slate
mailers.=" While the Checklist reported these receipts as being
for slate mailer purposes, there is some indication that the
slate mailer routinei; fills out that description for every
entry on the report.—=

The Checklist is also attaching to its reports filed with
the Commission a written statement. (Attachment 1). Although
this statement indicates in one paragraph that all entities
shown on Schedule A have paid for advertising space, the
statement also indicates that non-paying federal candidates may
be included in the slate mailers. The statement also implies
that Clinton Reilly may be continuing to capitalize the slate
mailer.

1/ Some examples follow:

The 1994 12 Day Pre-Primary discloses $22,000,00 from
McNally Temple Associates, Inc.; $10,000.00 from PBN Company;
and $162,750.00 from Townsend, Hermocillo, Raimundo & Usher.

The 1994 July Quarterly Report discloses $4,500.00 from
Pol-Serv, Inc.

The 1994 30 Post-General Report discloses $§5,700.00 from
Adler Wilson Campaign Services, Inc.; $2,000.00 from George
Barber McNally Temple Associates, Inc.; $1,725.00 from Robinson
Communications, Inc.; $6,967.00 from Strategic Resources; and
$4,445.00 from Western Pacific Research, Inc.

Many of the reports also disclose payments by individuals
with no apparent association with a candidate committee.

2/ Indeed, one postage reimbursement from the United States
Post QOffice is also identified as being for slate mailer
purposes.
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RAD will be making a new submission to this Office, with
regard to the continuing questionable activity by Clinton Reilly
and the Checklist. This new information will be considered in
the context of MUR 3502. Accordingly, we recommend that the
Commission continue to pursue this matter.




CALIFORNIA DEMOCRATIC VOTER CHECKLIST IDF C00244525

The California Democratic Voter Checklist (CDVC) is a
sole proprietorship and business name of Clinton Reilly,
an individual. It is a commercial business venture for
profit whose only function is to produce a slate mailer
which is mailed to voters. The slate mailer may include
California candidates and measures, and Federal
candidates.

All entities shown on Schedule A have paid for
advertising space on the slate mailer to be produced.
Expenses for producing the mailer are disclosed on
Schedule B, and may include repayment to Clinton Reilly
for capitalization previously provided.

While guidelines from the FEC are not clear as to the
specific filing duties of Clinton Reilly, dba CDVC, this
report is being filed in the interest of full disclosure
inasmuch as Federal candidates may be included on the
slate mailer who have not paid to participate and who
have not authorized this mailing. The decision to
include such candidates is made independently of such
candidates. CDVC continues to file such reports in this
way, consistent with advice given previously by the FEC
Reports Analysis Division.




FEDERAL ELECTION COMMISSION
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May 23, 1995
MEMORANDUM

TO: LAWRENCE M. NOBLE
GENERAL COUN

THROUGH: JOHN C. SURI
STAFF DIRBCT _)

FROM: JOHN D. GIBSO
ASSISTANT STAFF|PIRECTOR
REPORTS ANALYSIS DIVISION

)

SUBJECT: UPDATE TO THE CALIFORNIA DEMOCRATIC VOTER CHECKLIST
REFERRAL

In Agenda Document #X95-39, titled 28 U.S5.C. 2462 statute of
Limitations and dated April 28, 1995, the Office of General
Counsel ("OGC") recommended that the Commission take no further
action and close the file with respect to MUR 3502. Based upon
additional information provided to OGC and further discussion
between our offices, OGC made a substitute recommendation to
continue to pursue this matter (see Agenda Documents #X95-39-A and
B). This substitute recommendation was approved by the Commission
on May 16, 1995. The following information is provided to your
office to aid you in this matter.

Our original referral indicated that the California
Democratic Voter Checklist ("the Committee"), a slate mailer
committee, had received $476,149 in apparent excessive
contributions in 1991-92 from Mr. Clinton Reilly. The Committee
also made disbursements to Mr. Reilly during the same years
totalling $854,923. 1It appeared that these receipts were for the
"capitalization™ of the Committee rather than the purchase of
advertising in accordance with the decision of the United States
District Court, Central District of California in MUR 1461.

Mr. Reilly is continuing to provide capitalization to the
Committee during the 1993-94 election cycle. The Committee’s 1993
Mid-Year Report discloses 2 receipts on January 27, 1993 totalling
$140,895.44 from Clinton Reilly for the purpose of "Capitalization

ebhrating the Commission s 20th Anniversary
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of Slate Mail Program” (Attachment 2). One additional $25,000
receipt for the same purpose 1is disclosed on the 1994 12 Day
Pre-Primary Report. The Committee further notes that this receipt
of April 4, 1994 was "paid thru [sic] Union Bank" (Attachment 4).

One $130,895.44 disbursement to Union Bank for the "repayment
[of] capitalization secured by Clinton Reilly"” is disclosed on the
1993 Mid-Year Report. This was also made on January 27, 1993
(Attachment 2). Although no debts or loans are reported as owed
by the Committee (including to Mr. Reilly), the 1994 April
Quarterly Report discloses a $1,250 disbursement to Union Bank for
"interest on credit 1line" (Attachment 3) and the 1994 July
Quarterly Report discloses a $25,000 disbursement to Union Bank on
May 20, 1994 to "payoff credit line" (Attachment 5).

Four (4) other disbursements totalling $445,000 are reported
as made to either Mr. Reilly or Clinton Reilly Communications on
the 1994 12 Day Pre-Primary, October Quarterly and Year End
Reports. The purposes are listed as "count book production,”
"proceeds from slate mail" and "production services (Attachments
4, 6 and 8).
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