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November 6, 1991

3'165

Lawrence M. Noble, Esq.
Gene~ Cml
Federal Election Commission
999 E Street, N.W.
Washingaon, D.C. 21)463

Dear Mr. Noble:

It now aPpears that the key candidates for the R~epii~i U& Senate
campaign in Georgia will he Bob Barr, the former United SWes Attorney for the
Northern District of Georgia and Paul Coverdel, the former P~enee Corpi Director.

On September 17, 1991 ~,u were informed
violatioins had been made by the Coverdeil campaign.
raising activity was ailegedly being conducted by
appropriate documents with the Federal Ejection
Coverdell's intent to be a candidate.

that a~euw campaign law
At that time, mabstantial fund
them prim to the filing of

Commission establishing Mr.

Amid published media statements declaring that the Coverdell campaign will
be the nwamst camgxuign ewr, there appears to be continuing violations of Federal
law regarding fund raisin& The Coverdell campaign is allowing its chief fund raiser.
Joe W. Rogers~ Jr.. to ~oli~tt Campaign donations on his corporate letterhead. This
is not the first such example of these violations.

The encksed mail piece was sent to more than 4,(M)O Republican activists in
Georgia who know of Joe Rogers. This conduct is not permissible nor sanctioned
under any exception of 11 CFR'**114.l(a)or ll4.2(b),etseq~

We expect and demand that the "Cows*il Semite Committee' be held to the
same standard that other candidates follow in this race.

;

If
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Again, we respectfully request that the Federal Election Commission
investigate these violatiom and require Mr. Coverdeil to wrrect the sam.

Very truly youn~

Sworn to and subscribed before me
this 6th day of November, 1991.

p.

Notary Public

A

31 19~
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"GCVD F~ FAST"

P.O. Booc 6450 * Norcross~ Georgia 30091
(404) 7~67O0

October 25. 1991

Dear Friends

All of me about for good people Lu pubLia off joe. ~m thie perem
arne alomig, we e~ld ~po~t him. Pam2Cin~23LuG f theee
- people willing to sanrifice to ~ and earned
mamagmat to the pubIlo eeotor. Paul L.a ~~eeimeS * who

N of La the Georgia State 5 ~ 3 yeare of
~erLeeoe a. the United tatee Po Cespe Pimotor. Paul

73 Lu a -m who ~retande the direction that the United ~ee ~s to
go.

1992 Lu the right tim for to be elein~ to the United
Statee Seeate. 3±5 ppemt Lu out Ga t~ with ~WLa

- voters and ooetime to in the wz~ diretie. ~ thie d~.
Fouler believee that Uio~l DukahLu s~ld be PreeL~t Ga the United
Statue and that the U.S * s~ld not have fought La the niddle Sast.

Ueoauee 1992 Lu a Preeidmtial election year. -~ hee GgLa will
probably have five highly contested Coe~re.eiom1 inee. La addition to
this Smate mane, voter turint in Georgia will be a rescind. Ebe

-~ majority of the inm, votee that will turn out in '92 will be available
to the Repeblican candidate, if we have the right - A and a
well-fu~d c~aign.
m.b.a the best Senator, be will run the best o * m WILL WIN I
The mat ioportant mansy in any caopaign is the early meey~ that gets
thing. started. Will you consider supporting Paul with a oomtribution?
Please fill out the enciceed disclosure form, and mail it alceg with
you check to ats Post Office Don 64503 Nororoes, Georgia 30091.
Checks should be ~e payable to Coverdell Senate Cinittee.

Please r~r that under Federal Klection Rules. coetributions are
limited to $1,000 per individual and $5,000 per PAC during the Primary
and the s for the General Ulection - Corporate contributions are not
acceptable.

Paul is patting his career on the line-- £QL..5.L Thoee of urn who care
should reciprocate with an early investment. Thanks for your
consideration.

Sincerel~<

Joe v(Zoge'~ Jr.

6~UTIVE OFFIC * SBUS FINANCIAL ~IVE * ~ ~OAGIA 35071.
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The blowing informMion 1 required by the Feder~ Ele~lon Comn~sslon. Pleas. md ft.
-~ ~i ~uw diedi m p~Ie to Covadmil SsnUe CommltSsr. to the u~ins belw.
Cor~ Sheni F~n a 7~47OO If ~ui have any qasns.

Joe W. Rogus, Jr.
Poa OMos Box 6460

~ Gw~a 30091

Num

M~m

Phane (h) ~o)

Employer

Enclosed us my contrbAion of $ to~p eIe~ Pati Coverdel to the U.S. Sen~o.

P~d 1w by Coverdl SengS Cwwu~. Mwvin Smith, Tremumr
Caiwibsijoiw vs ,~ tax ~ aid Co9asm Corlbiions me ps~*hd by ~.
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FEDERAL ELECTION COMMISSION
WASNINCTON. DC m.ii

ibovember 21, 1991

James D. Hogan, Jr.
1600 Parkway Place
Suite 730
Rarietta, ~ 30067

33: RU! 3455

Dear Mr. Hogan:

This letter acknowledges receipt on November 16, 1991. of
your complaint alleging possible violations of the Federal
Election Campaign Act of 197)., as amended (the P*t), by
Coverdell Senate Committee mmd Marvin Smith, as treasurer, and
the Waffle Mouse, Inc. ~e respondents will be ntifled of this
complaint within five days.

You will be notified as soon as the Federal Liection
cmission takes final action on your complaint. Should you
receive any additional information in this matter, please
forward it to the Office of the General Counsel. Sucb
information must be sworn to in th. same manner as the original
complaint. We have numbered this matter RUE 3455. Please refer
to this number in all future correspondence. For your
information, ye have attached a brief description of the
Commission's procedures for handling complaints.

If you have any questions, please contact Retha Dixon,

Docket Chief, at (202) 219-3410.

Sincerely,

Lawrence N. Noble

General Counsel

~BY: Lois G. Lerner
Associate General Counsel

Enclosure
Procedures

~

~
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FEDERAL ELECTION COMMISSION
WASWNCTO4 DC ~i

November 21, 1991

Joe V. Rogers, Jr., President
Waffle Rouse, Inc.
Executive Offices
5966 Financial Drive
Noreross, GA 30071

RE: RUE 3455

Dear Rr. Rogers:

!he Federal Election Coission received a complaint which
alleges that the Waffle Rouse, Inc. (Corporation~ may have
violated the Federal Election C~sign Act of 1971. as maded
(tbe Act~. A copy of the complaint is eaclosed. We have

- numbered this matter RUE 3455. Please refer to this nuer in
all future correspondence.

-~ Wader the Act, you have the opportunity to demonstrate in
writing that no action should be taken against the Corporation
in this matter. Please submit any factual or legal materials
which you believe are relevant to the Commission's analysis of
this matter. Where appropriate, statements should be submitted
under oath. Your response, which should be addressed to the
General Counsel's Office, must be submitted within 15 days of
receipt of this letter. If no response is received within 15
days, the Commission may take further action based on the
available information.

This matter will remain confidential in accordance with
2 U.S.C. S 437g(a)(4)(B) and S 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.
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If you have any questions, please contact Helen Kim, the
staff member assigned to this matter at (202) 219-3690. for
your information. vs have enclosed a brief description of the
Comissions procedures for handling complaints.

Sincerely.

Lavrence N. Noble

General Counsel

BY: Loti G.' I*rner
Associate Gneral Counsel

Enclosures
1. Complaint
2. ?rocdures
3. Designation of Counsel Statement
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FEDERAL ELECTION COMMISSION

Nov~ar 21 1991

Coverdell Senate Committee -

Rarvin Smith. Treasurer
1724 Kodiak Circle
Atlanta, GA 30345

33: RUR 3455

Dear KC. Smith:

0 The Federal Liectiom Coissiom received a c~pMiat which
alleges that the Coverdell Senate committee ('CinSttWe) and
you, a tveasrer, my have violated thin Fnie~al *~c~1om

Campaign Act f 1971, as amied ('the Act'). A ~ of the
complaint is esciosed. We have m~erad this aatt*t SiR 3455.

- Please refer to this number in all future correspei6e~ce.

under the Act, you have the opportunity to dsstrat. in

vriting that ma action should be taken against thin committee and
you. as treasurer, in this intter. Please submit any factual or
legal materials which you believe are relevant to the
Commission's analysis of this matter. Where appropriate.
statements should be submitted under oath. Your response. which
should ta addressed to the General Counsel's Office, mast be
submitted within 15 days of receipt of this letter. If no
response is received within 15 days. the Commission may take
further action based on the available information.

This matter will remain confidential in accordance with
2 U.S.C. S 437g(a)(4)(B) and S 437g(a)(l2)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other com~nications from the Commission.
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If you have any questions, please contact Helen Kim, the
staff member assigned to this matter, at (202) 219 36~0. For
your informatiOn, we have enclosed a brief description of the
Commission's procedures for handling complaints.

Sincerely,

Lawrence N. Noble

General Counsel

BY: Lois G. Lbrmer
Associate General Counsel

Enclosures
1. Co~laint
2. Procedures
3. DesIgnation of Counsel Statement
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FEDERAL ELECTION COMMISSIONI I WASIUNCTOW, DC ~3 November 26, 1991

Joe V. Rogers. Jr.
3053 Rabersham 3d, NW
Atlanta ~ 30305-2655

33: 3455

Dear Er. RogerS:

the FedarSI LlectiOS Cission received a complaint which
alleges that y may have violated the ?ederal Ilectiem Campaign
Act .f 1971. - eded ('the Lot'). A copy of the complaint is
enclosed. We have ~ered this matter 3455. Please refer
to this a~er is all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that a. action should be taken against you is this
matter. Please submit any factual or legal materials which you
believe are relevant to the Camaissions analysis of this
matter. Where appropriate, statements should be submitted under
oath. Your response. which should be addressed to the General
Counsels Office, must be submitted within 15 days of receipt of
this letter. If no response is received within 15 days. the
Cmission may take further action based on the available
information.

This matter will remain confidential in accordance with
2 U.S.C. S 437g(a)(4)(5) and S 437g(a)(12)(A) unless you notify
the comission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.

Y-A~ 2.. L1~ ~A~Ak



Joe U. Rogers Jr.
Page 2

If you have amy qmestions, please contact 3*l*~ Elm, the
staff ~er assigned to this matter, at (202) 219-3690. For
your information ye have enclosed a brief description of the
Commission's procedures for handling co~1a1nts.

Sincerely.

Lawrence N. Noble

General Counsel
NY: 56. a

Enclosures Associate General Counsel

2. Preoudures
3. Designation of Co~msel Statemast
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"G~ F~O FAST"
P.O. Box 6460 * Nororoes, Georgia 30091

(404) 7294700

December 5, 1991

() ,,

Mr. Lawrence K. Noble, Rsq.
General Counsel
Federal Election Commission

999 3 Street,

Washington, DC 20463 'VRe: WIR 3455Dear Mr. Noble:

Thank y~ for your letters of November 26, 1991, to Joe I.
Rogers, Jr.. bath as Presidinat of Waffle House, Inc. and
individually. We are pleased to - that the system
involving complaints of possible violations of the Federal
Election C~aign Act of 1971 does work.

As to the wits of the complaint, let - assure you that
there have been no violations by Waffle House, Inc. or Joe
W. Rogers, Jr, individually. 11CFR Paragraphs 114.1(a) or
114.2(b) as referenced in Mr. Hogan's complaint letter have
to do solely vith corporate violations. Therefore, I am not
sure how Mr. Rogers could have individually violated these
sections by signing a letter endorsing Paul Coverdale.
Surely Mr. Rogers' endorsement of a candidate for the U. S.
Senate is still protected under the First Amenduent just
like any other citizen.

As to the complaint concerning Waffle House, Inc., again,
the particular sections cited by Mr. Hogan in his letter
specifically refer to a violation by a corporation in
incurring direct expenses in the endorsement of a political
candidate for federal office. For there to be a violation,
Waffle House, Inc. would have had to incur such an expense
in same endorsinnt of Paul Coverdale. This is simply not
the case.

Th c~laint seems to be that since Mr. Rogers signed his
letter on Waffle House, Inc. stationery that this conduct
was not permissible in that Waffle House, Inc. ~ have
incurred s~ expense in the cost of the paper and envelopes

6(EWT~ O~OW * INS FIN~CW. DRIVE * NO~A~, SA
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Er. Lawze K. Noble, Esq.
Dsc~r 5, 1991
Page Two

and possibly in the preparation and mailing of the letter.
Enclosed you will find the following domts which s~r
that the Cmrdaie Senate Carnittee mtually paid for all of
these items

1. Invoice dated October 25. 1991, for three bones of
white letterhead stationery totaling $64.07.

2. Invoice dated 3o~ur I * 1991. for three hones of
white lett~md statIinty tetaling $63.00.

3. Invoice dated Ootobur 29. 1991 for three bins of
white stationary totaling *63.00.

4 * Invoice datad Oetob~ 15. 1991 for six born. of- is the of $5S.4#.

5. Invoice dated October 11, 1991, for two borne of
letterhead statiouwry and four born of envelopes for a
total price of $76.31.

(You viii mote that moc~auying eh invoice is a
letter from Sherri Fallen to Paige Walls of Coverdale' a
Senate cinittee asking for paymt to Waffle Nouse, Inc.)

6. Check #136 dated Nov~er 8, 1991, in the total
munt of $316.78 payable from Coverdale * a Senate Omittee
to Waffle House, Inc. This pays all of the above invoices.

As to the expenses for actually printing the letters and the
actual cost to mail the letters, you viii find attached the
following:

1. Invoice dated 10/29/91 from Winutman Press for the
printing of 3,000 letterheads and 3,500 second sheets.
Total price was $214 . 30. You will mote that it says that
this was paid by check #105. Also, enclosed you will find a
copy of c~k #105 in the amount of $214.30 from the
Coverdale Senate Cinittee.

2. Invoice dated 11/1/91 for printing of 1,200
letters. ~ total price was $37.59 and the invoice shows
that the invoice was paid by check #107. Also enclosed i. a
copy of Coverdais's Senate Camaittee's check #107 in the

nt of $37.59 as paymant for this invoice.

-~

- -~-~.1
* ~4-r.--~--~ -



~. ~ 5. Noble, Lsq.
~ 5, 1991
Pegs !bw

3. 3~ee voucher dated 10/31/91 from the Coverdale
Ca~iga in the must of $1,450.00 for 5,000 st~. YOU
viii note that thaze is an azuwtatiam that this yes paid by
chuck #106. Euclomed is a c~y of check $106 from the
Caverdale Smate ~itt.s in the must of $1 * 450 .00 to the
U.S. Postal Service.

4. C~rdsle C~aigs ~ms voucher dated 10/21/91
in the of $1450.00 fat 5,000 et~e. Tom will note
that this ~ as paid by check GM as a ret~rsine.t
to ~lly Ohs. lime note that this espeese v~hew, and
the ptwi m~mi.e ~ dated 10/31/91 both refez~e
that they lettm iavlvlag logsrs or 33 letter.~ ~szs.

~±s±a~i~ e~3d cleerup any aiuo~t±aa that
letter ~ick - .i~ by e~mee in ~dacing the

V. Dogurs, Jr. and refezenoed
is ~. Nogam's c~laiut of Uou~er 6, 1991. If y~a hays

any further queeticms on this matter, please feel free to I
) Sincerely~

I

J. Michael Upton
Vice President/Secretary
General Counsel

JMIJ:dp
Enclosures

cc: Joe W. Roqeru, Jr.
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Dec~.r 9, 1991

U-

~. birn Kim
~tise .1 the ~rsl ~.1
Ibirnal Itactina Oii
999 £ staet. 3.3.
~himgtin. D.C. 3~63

t') ~: MSS

har ~. Kim:

~ behalf Of the ~11 Smt ~ttee, Rae. end its Trensurer,
-~ ~rvia ~th, I enclose i~inti that , requested. This infouatim

been provided to en by r~eerntativee of ~ (~verdel1 Sm* Oittee, Rae.
C) ("~dtt.e")

With regard to the mailing in qeestirn the Comittee paid for the
folloviag:

1. Stat iceery ~ velopes purchased from Veff 1. 3m., Inc. for
$316.78 (see ~ittse's check 0136);

2. Cowing of the letter by Minute Ihaa Press in the total ouet of
$251.89 (see ~ittee's check.. 0105 and 0107); ~

3. Postage in the oimt of up to $2,900 for this and other mailings

(see Cinitt.e's checks 0066 and 0106).

Volueteers stuffed the envelopes mid c~1eted the mailing.
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Pa. Neim U.
Dec~.r 9, 1991
P... 2

£11 of the .. pinditwm is cginectim vith thi. mailiag ~g paid for by
the O~tt.e. 3111aS Itesif states thet.

1~ ~ittOe ~e of
beet. for my ~laiat.

If pus he~ y quastim
happy to help.

crporte p~it. her. which could fog. the

or seed my f~ther 1sf o~tim, I mid be

S. lorry

cc: ~. Paz~~a ~Ith ('linde.)
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INTEUUu. REPORTS CHECKED:

~C~ETAI~JAT

LI. ELECTION COIINISSIOw
199 3 Street, 3.3. inuuIIYU
~imgtou, D.C. 20463 E~uII
UUERAL COIN~SEL' S REPORT

513 * 3455
DATE COUIPL&INT RECEIVED
ST OGC: November 16, 19,1
DATE OF EOTIFIC&TIOW TO
RESPOUDTS: November 21, 1991

November 26, 1991
STAFF NWSER: Nelem J. Rim

James D. U@9an, Jr.

Waffle Douse, Inc.

Coverdell Senate Committee and
Marvin Smith, as treasurer

Joe 3. Dogers, Jr.

2 U.S.C. S 441b(a~
2 U.S.C. S 441b(b)(2)
11 C.F.R. S 100.7(a,(3)
11 C.F.R. S l14.9(a)(1)

Year End Report for the
Coverdell Senate Committee

FEDERAL AGENCIES CHECKED: None

I. GinaTxON OF RATTER

This matter arose from a complaint submitted to the
Commission on November 18. 1991. The complaint alleges that
Joe 3. Rogers, Jr., Waffle House, Inc., the Coverdell Senate
Committee and Marvin Smith, as treasurer, violated provisions of
the Federal Election Campaign Act of 1971, as amended (the Act).

Waffle House, Inc. and the Coverdell Senate Committee and
Marvin Smith, as treasurer (Committee), were notified of the
complaint on November 21, 1991. Joe V. Rogers, Jr. was notified
on November 26, 1991. Waffle House, Inc. and Mr. Rogers responded

4

YE



to the coplaint On December 9, 1991, and the Coanittee responded
on December is. 1991.
ZR. VaCmz * L3~z, A1&YEZS

A. Facts

The subject of the complaint is a fundraising letter Signed
by Joe w. Rogers, Jr., the Presideat of Waffle Rouse, Inc.,

1written on Waffle Douses stationery. Waffle Rouse is a Georgiacorporation in the business ef operating sad franchising coffee
shop restaurasts. According to the complaint, the letter was
sent to over 4.~ Rs~ublicaa activists 'who know of Joe Rogers.'
The letter solicited contribution checks paymble to Paul D.
Cove rell's cempaig. for U.S. Senats and directed the recipient to
send the checks 'to ft Joe RoersJ at: Post Office So: 64S0;
Dorcross, Georgia, 30091.' This post office box belongs to Waffle
Douse and is displayed underneath the corporate logo on the

letterhead.

The second page of the letter carried a disclaimer stating
that the solicitation letter was paid for by the Coverdell Senate
Coonittee and listed Sherri rallin as the person to contact for
more information. Sherri Fallin is a Waffle House employee and
the phone number listed is also displayed on the corporate

letterhead.

The complaint alleges that Waffle House made a contribution
to the Coonittee by allowing the Committee to use its corporate

I. For this report, "stationery" will refer to the entire pieceof paper including the printed heading and 'letterhead' will referonly to the printed heading itself.
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letterhead gtie respondents claim that the Committee paid for all
direct expenses associated vith the slicUation and that Waffle
Douse inde no corporate expenditures. Waffle House submitted five
invoices for stationery and envelopes and copies of Coittee
checks that were used to pey for the items. Accompanying each
invoice was a letter from Sherri Fallin of Waffle House to
Paige Walls of the committee requestiag payment. Waffle House
also submitted COmmittee expense vouchers for postage showing that
the committee paid for S.~0 stamps for the 'JR letter' and 5,000
stamps for the lerses & Rogers letter.'

Waffle Ness, also s~itted two paid invoices from Ninuteksa
fteen for printing letters along with copies of Cogaittee checks

- used to pay Nimuteuan Press. Waffle Mouse's name, however,
appears on the 'name' line of the printing invoices, and the name
of a Committee representative is listed on the 'ordered by' line.

C)
Counsel for the Committee also stated that the CommitteeV

paid for all expenses in connection with the mailing in question.

The Committee submitted copies of checks made to Waffle House in
the amount of $316.78 for stationery and envelopes, to MinuteMan
Press in the total amount of 251.89 for copying the letter, and
for postage in the total amount of $2,900. Furthermore, counsel

also stated that volunteers prepared and completed the mailing.

5. Statutory and Regulatory Provisions

The Act prohibits corporations from making a contribution or
expenditure in connection with any federal election. 2 U.S.C.

S 441b(a). Xt also prohibits officers or directors of a
corporation from consenting to any contribution or expenditure by

~j
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the corporation. Id. In addition, candidates, political
COmmittees, or other persons may not knowingly accept or receive
any contribution prohibited by this section. Id. 'Contribution
or expenditure' includes any direct or indirect payment,
distribution, loan, advance, deposit or gift of money, or any
service, or anything of value to any candidate or her campaign
committee in connection with a federal election. 2 U.S.C.

I 441b(b)(3).

Although the Act broadly prohibits corporations from
supporting federal candidates, stockholders or employees of a
corporation engaged in volunteer activity may make occasional,
isolated @r incidental use of corporat. facilities in connection

- with a federal election without causing the corporation to make a
contribution. 11 C.F.R. S 1l4.9(a)(lp. Commission regulations
define 'occasional, isolated, and incidental use' to include any

0 activity that does not exceed more than one hour per week
regardless of whether the activity takes place during or after
normal working hours. 11 C.?.R. S ll4.9(a)(lI(iii). If, however,
an employee of a corporation is not engaged in volunteer activity,
then compensation paid by a corporation to the employee for
services rendered without charge to a political committee for any
purpose, is a contribution. 11 C.F.R. S lOO.7(a)(3).

C. Analysis

The documents submitted by Waffle House and the Committee
show that the Committee paid for the stationery, preparation, and
postage for the solicitation. A further review of these documents
and the solicitation itself, however, indicate that Waffle Mouse



may have given other 'things of value' to the Committee for which
Waffle Mouse vas not reimbiarsed.

The documents submitted by Waffle Mouse suggest that
corporate employee services may have been used in connection with
the Solicitation letter. The second page of the solicitation
lists Sherri Fallin, a Waffle Mouse employee, as the person to
contact if the recipient of the letter had any questions. Because
all the contribetions were collected by Waffle Mouse, this raises
the inference that Na. Vallin was also responsible for collecting
the contributiouis received and the forwarding them to the
Committee. Furthermore, us. Fallin wrote the letters attached to
the invoices for the stationery to a COmmittee representative
requesting payment for the stationery. This suggests that she may
have also acted as the contact person in the corporation for the
committee.

In addition to corporate employee involvement, certain
aspects of the solicitation itself suggest that the solicitation
used the corporate endorsement of Waffle House to enhance the
fundraising appeal of Paul Coverdell's campaign. Most
significantly, the solicitation was printed on stationery bearing
Waffle House's letterhead and was signed by Joe W. Rogers, as
President of Waffle House. Also, the letter directed the
recipient to send a contribution to Mr. Rogers at Waffle House's
address and to call the corporate phone number for more
information. Indeed, the letterhead not only displays Waffle
Mouse's name, it displays Waffle House's logo vhich is a
registered trademark. By registering its trademark, Waffle Mouse
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secured legal recognition of its exclusive ownership rights for
the use of its logo and its ability to enjoin others from
unauthoriand use.2 The desire for such legal recognition of its
trademark suggests that Waffle Mouse placed a value on the
corporate logo itself.

Noreover, Waffle Mouse's franchise operations 5uggest that
not only does Waffle Rouse attach a value to its logo, it may
quantify it in the course of its b~~1me*s transactions with
potential franchisees. As part of its business operations,
Waffle Douse sells restaurant frenebises. Generally, as part
of a frmchise agreement, a franchigor grants the use of its
trademerk and the privilege of operating under the franchise
system in exchange for royalty or franchise fees. See generally
G. Uadfield, Problematic Relations: Franchising and the Law of

N
Xnco~lete Contracts, 42 Stan. L. Rev. 927, 932-36 (1990).Thus, in allowing the Committee to use its corporate letterhead,
Waffle Mouse gave something of value to the Committee.I)

In sum, the complaint and the responses reveal the
deliberate use of Waffle House's corporate letterhead to enhance a
fundraising appeal conducted under the aegis of Waffle House's
president; the uncompensated use of Waffle House's corporate logo
for which the corporation vould normally charge; and the use of
a corporate employee to coordinate the activity. Thus, this

2. A certificate of registration j~ prima facie evidence of theexclusive right to use the mark. 15 U.S.C.A. S 1057(b). UnderSection 1114(1) of Title 15, the unauthorized users of aregistered trademark are liable to the registrant for remedies.
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indicates that the Cemmittee was accorded a benef it which was

something 'of value prohibited by Section 44lb.~

In addition to the benefits given to the Committee, the

documents submitted by the respondents also raise a number of

questions regarding the details of the solicitation which may

require further inquiry. Although the complaint clai3s at least

4.000 letters were seat, the invoices that waffle House submitted

from the printer and the costs for postage suggest that more

letters may have been printed.4 Furthermore, the letters attached

to the invoices for the stationery su9gest that there were at
least tue mailing lists.5 The enistence of two mailing lists

~V)

- 3. The Commission has addressed the issue of the use of Acorporate stationery in previous enforcement matters. Mostrecently in wuas 3W6 and 3105. this Office argued that although
the corporation was rei~rsed for the cost of the stationery.
such payment did not account for the intrinsic value of theo corporate name or logo itself. In both these matters, theCommission was unable to agree that the intrinsic value of the
corporate name or logo was 'something of value recognized by the
Act.

4. One invoice showed that 1,200 letters were printed withcustomer supplied stock and another invoice showed that 3,000
letters were printed on letterhead. As noted above, Waffle House
submitted two Committee expense vouchers for postage. One showed
that the Committee purchased 5,000 stamps for '[Joe Rogers)
letter and the other stated that the Committee purchased another
5,000 stamps for 'Persons and Rogers letter.

5. The letters dated October 29, 1991 and October 30, 1991,
attached to the invoices dated October 25, 1991 and October 29,
1991, respectively, stated that the boxes of stationery were used
for 'Joe's letters to the Delegates and Alternates.' The letter
dated November 4, 1991 attached to the invoice dated November 1,1991, stated that the boxes of stationery were used for 'Joe's
letters to Johnny Isakson's $1,000 and above list.'

the The responses to the complaint do not mention the source of
lists or who paid for them. The Committee's Year End Reportlists two separate disbursements for mailing lists-- one on

November 7, 1991 to Direct Nail Systems, Inc. and another on
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raises the question of whether there was another solicitation sent

that was different from the one submitted along with the

complaint.

Based on the foregoing discussion, this Office recommends

that th. commission find reason to believe Waffle Douse, Inc.

violated 2 u.s.c. S 441b(a). This Office also recommends that the

Commission find reason to believe that Joe W. Rogers. Jr.. as an

officer of Waffle Douse, Inc., violated 2 U.S.C. S 441b(a) for

consentiag to Waffle Douses contribetions to the Committee.

Furthermore, this Office recoinmds tbat the Cinissi@n find

reason to believe that the CoverdeU. Semate Committee and

Marvin Smith, as treasurer, violated 2 U.S.C. S 441b(a) for

knowingly accepting corporate comtributions. Ibis Office intends
4

to inquire into the details of the activities conducted in

connection with the fundraising solicitation and into Waffle

House's licensing of its registered trademark. Because of the

likely sensitivity of this latter information, this Office

recommends the approval of a subpoena to Waffle Douse.

III. D3~m.TICUS

1. Find reason to believe that Waffle Douse, Inc. violated
2 U.s.c. S 441b(a)'.

2. Find reason to believe that Joe V. Rogers, Jr.
violated 2 U.S.C. S 441b(a).

(Footnote 5 continued from previous page)
October 14, 1991 to the Georgia Republican Party. It is not
clear, however, from the disclosure report whether these
disbursemnts were made for the lists mentioned in the letters
accompanying the invoices.



3. Find weason to believe that the Coverdell Senate
Coinitte* and Rarvin Smith, as treasurer, violated
2 U.S.C. S 441b(a).

4. ApprOve the appropriate letters, attached Factual and
Le9al Amalyses. and the attached subpoena and order to
Waffle Douse.

1* e
General Cosel

Attachments
1. Solieltatlos letter
2. Waffle Douse Response to Complaint
3 * Cemittee Deepoese to the Complaint
4. Factual ned Leal Amelgees (2)
5. Subpoena and Order to Waffle Douse



a . FEDERAL ELECTION COMMISSIONWA$NINCJON DC ~b3

MUUORANDIU

TO:

FROM:

DATE:

SUBJECT:

LAWRC3 K. NOBLE
ORNUAL COUNSEL

KARJIE w. V.O.~/DOUEA ROACH dJt.
COKRISSIOU SECRETARY

jUN35 1992

HUR 3455 FIRST GENERAL COUNSEL' S REPORT
DATED NAY 29. 1992.

tb abev.-captl.eed 4rc~mnt was circulated te the

Comiaslom on MONDAY. JUES 1. 1992 at 11:00 A.U.

Objection(s) have been received from the

Comissioner(s) as indicated by

Commissioner Aikens

Commissioner Elliott

Commissioner McDonald

Commissioner NcGarry

Commissioner Potter

Commissioner Thomas

This matter viii be placed

for TUESDAY, JUNE 9, 1992

the name(s) checked below:

xxx

xxx

xxx

on the meeting agenda

Please notify us who viii represent your Division before
the Commission on this matter.
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SiFOSE TUg FiOSUAL ELSCWN CONE! 55 ION

In the Ratter of P
PWaffle Rouse, Inc.; Coverdell P

Senate Cohttee and Marvin Smith, P
as treasurer; Joe V. Rogers. Jr. )

- 3455

CKU?: FICaflOu

I * Marjtle 3. mins * recordlay secretary for the

Federal ilectios Comi sslos executive session on June 9.

1992, do hereby certify that t.b. Cainissin decided by.

vote of 5.0 to take the following action.. in RUSS 3455:

1. Find reason to believe that Waffle House,
Inc. violated 2 U.S.C. S 441b(a).

2. Find reason to believe that Joe V. Rogers9
Jr. violated 2 U.S.C. S 44lb(aP.

3. Find reason to believe that the Coverdell
Senate Committee and Marvin Smith. as
treasurer, violated 2 U.S.C. S 441b(a).

(continued)

4
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wage 2
Federal Ulection CUSL55IOU
CertificatioS for M* 3455

June 9 1992

4. ApprOve the appropriate letters, 
the

Vactual ~d Legal AnalyseS. and the

subpoena sad order tO the ~.ffle Souse.

as recoded La the OSSOf al Counsel'*

report dated N.y 29. 1992, subjeCt to

ameSt of the Factual 
sad Le9~l

AnalyseS to delete ref ereace to the use

of the letterb45dse sad ubject to

,jfiCtiou of the suboe as agreed
during the meetiag di*cu~*i@S.

Comi55iOU~~r5 Mkeas, glliott. 
UcD@SSld. p.ttete and

ThomaS voted 5ffjrUStivelY for 
the deCiSiOfl1 C@inissioner

RcGarry vas not present.

C)
Attest:

Rar or e S. ~ns
cretary of the COmuisSiOfl



FEDERAL ELECTION COMMISSION
* WASHINGTON. DC fl*3

June 23, 1992

Tim Perry
Aiston S Slid
One Atlantic Center
1201 West Peachtree Street
Atlanta, Georgia 30309

33: 5113 3455
Coverdell Senate COmmittee
and Marvin Saith. as
treasurer

Dear Mr. Perry:

On November 21, 1991, the Federal Slectios cemissiom
notified your clients, of a complaint alleging violations of
certain sections ~f the Federal 3lectioa C~.ta Act .f 1971,
as minded (the Act' J. A copy of the complaint was forwarded
to your clients at that time.

Upon further reviev of the allegations coutained in the
complaint, and information supplied by your clients, the
Commission, on June 9. 1992, found that there is reason to
believe the Coverdell Senate Committee and Marvin Smith. as
treasurer, violated 2 U.S.C. S 441b(a). a provision of the Act.
The Factual and Legal Analysis, which formed a basis for the
Commission's finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against the Coverdell Senate Committee
and Marvin Smith. as treasurer. You may submit any factual or
legal materials that you believe are relevant to the
Commission's consideration of this matter. Please submit such
materials to the General Counsel's Office along vith answers to
the enclosed questions within 30 days of receipt of this letter.
Where appropriate, statements should be submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against your clients, the
Commission may find probable cause to believe that a violation
has occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.3.
5 111.16(d). Upon receipt of the request, the OfYT~e of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of th. utter or
recomading declining that pre-probable cause cosciliation be
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pursued. the Office of the General Counsel may recomuend that
pre-probable cause conciliation not be entered into at this time
so that it may co~lete its investigatiom of the matter.
Further, the Cinission will not entertain request for
pre-probable cause conciliation after briefs ou probable cause
have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Dequests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.S.C. SS 437g(a)(4J(S) and 437g(a)(12)(AJ unless you notify
the Coision in writing that you wish the matter to be made
public.

If y have any questions, please contact Nelen 1. Kim, the
attorney assigmed to this matter, at (202) 3l9-36~.

Sincerely,

D. G&sa~s
Joan D. Likens
Chairman

Knelosures
Questions
Factual & Legal Analysis
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BEFORE THE FEDERAL ELECTION COKE! 5520K

Zn the flatter of
)
) MU! 3455
)

IuE3aOGftTainrn * REPIEST
F~ W3O~~TICE OF DOCTS

TO: Marvin Smith. Treasurer
Coverdell Senate Committee
1730 3.3. Expressway
Second Floor
Atlanta, Georgia 30329

In furtherance of its investigation in the ahev.uaptioeed

mbtter, the Federal Election Commission hereby requ.t that you

suhait answers in writing and under oath to the quet~ins set

- forth below within 30 days of your receipt of this t.qu~st. Zn

addition, the Commission hereby requests that you p~~ce the

documents specified below, in their entirety. for imapectims and

coning at the Office of the General Counsel. Federal Election

Commission, Room 659. 999 E Street, N.W., Washington, D.C. 20463.

on or before the same deadline, and continue to produce those

documents each day thereafter as may be necessary for counsel for

the Commission to complete their examination and reproduction of

those documents. Clear and legible copies or duplicates of the

documents which, where applicable, show both sides of the

documents may be submitted in lieu of the production of the

originals.

~
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and
Senate ~tt~

Page 2

!ESTRUCTXOUS

In answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained9 including hearsay, that is in
possession of known by or otherwise available to you, including
documents and information appearing in your records.

Each answer is to be given separately and independently, and
unless specifically stated in the particular discovery request, no
answer shall be given solely by reference either to another answer
or to an exhibit attached to your response.

Th. response to each interrogatory propounded herein shall
set forth separately the identification of each person capable of
furnishing testimesy concerning the response gives, denoting
separately those individuals who provided informational.
documentary or other input, and those who assisted in drafting the
interrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or knowledge
you have concerning the unanswered portion and detailing what you
did in attempting to secure the unknown information.

Should you claim a privilege with respect to any documents,
coinunications, or other items about which information is
requested by any of the folloving interrogatories and requests for
production of documents, describe such items in sufficient detail
to provide justification for the claim. Each claim of privilege
must specify in detail all the grounds on which it rests.

Unless otherwise indicated, the discovery request shall
refer to the time period from August 1. 1991 to the present.

The folloving interrogatories and requests for production of
documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigation if you obtain further or different information prior
to or during the pendency of this matter. Include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.
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For the purpos. of these discovery requests, including the
instructions thereto the terms listed below are defined as
follows:

You shall mean the named respondent in this action to whom
these discovery requests are addressed including all officers,
employees, agents or attorneys thereof.

lersoms shall be deemed to include both singular and
plural, and shall mean any natural person, partnership, committee,
association, corporation, or any other type of organization or
eatity.

Docnt shell seam the original and all non-identical
copies, including drafts, of all papers and records of every type
is your possession, custody, or control, or known b~ you to exist.
Ihe term doemmeut includes, but is not limited to books, letters.
contracts, metes, diaries, log sheets, records of telepbome
Oinaicatioms. transcripts * vouchers, accmting statements,
ledgers, checks. iney orders or other cmercial paper,
telegrams, telexes, pamphlets, ci reulars, leaflets, reports,
memoranda, correspomdesce * surveys, tabulations, audio and video
recordings, drawings, photographs, graphs, charts, diagrams,
lists, computer printouts, and all other writings and other data
compilations from which information can be obtained.

ldentify with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter of
the document, the location of the document, the number of pages
comprising the document.

ldentifyu with respect to a person shall mean state the
full name, the most recent business and residence addresses and
the telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

And as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and requests for the production of documents any
documents and materials which may otherwise be construed to be out
of their scope.
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SEFORE TUE FEDERAL ELECTION COMMISSION

M13 3455
Questions and Request for Documents
to Marvin Smith and Coverdell Senate comittee

1. In connection with the solicitation letter vritten by
Joe Rogers on behalf of Paul Coverdell's campaign:

a. State whether there were versions of solicitation
letters vritten by Joe Rogers on behalf of
Paul Coverdell's campaign different from the letter
dated October 25, 1991, that was submitted with the
complaint. If so, then produce a copy of such
letter(s).

b. State the total number of letters that were prepared auG
sent.

c. State the number of responses to the solicitation that
Waffle Douse received. Also, state the total t @f
contribetions received by Waffle Mouse which were
forwarded to the Coverdell Senate Comeittee.

d. In addition to costs for stationery, printing, and
postage, state all costs involved vith the solicitation
letter, including the value of the use of Waffle Mouse's
post office box. Identify and produce all documents,
including copies of invoices, checks, and check register
entries. relating to such costs.

2. State the number of mailing lists used in connection vith
the solicitation letters.

a. Identify all persons or entities that purchased the
mailing lists.

b. Identify all persons or entities from whom the mailing
lists were purchased.

c. Identify and produce all documents, including copies of
checks, check register entries, and invoices, relating
to the purchase of such mailing lists.

~ ~x;



~E3AL ELECTION CONRISS IOU

FACTUAL AND LEGAL ANALYSIS

RISPO~5D5UWS: Coverdell Senate Committee NUN: 3455
and Marvin Smith, as treasurer

I. 6&TZOU OF ~3

This matter arose from a complaint Submitted to the

Camissiom om November 18, 1991. The complaint alleged certain
iv,

violatioms of the Federal flection Campaign Act of 1971, as

amended ttbe Act) in conmection vith a fundraisiny letter sent

- on behalf of the Coverdell Senate Committee ('Cmittee').

I) I I. FAC~I. Am LUll!. 1.YSIS

A. Facts

The subject of the complaint is a fundraising letter signed
'7

by Joe V. Rogers, Jr.. the President of Waffle House9 Inc.,

written on Waffle House's stationery. Waffle House is a Georgia

corporation in the business of operating and franchising coffee

shop restaurants. According to the complaint, the letter was

sent to over 4.000 Republican activists 'who know of Joe Rogers.

The letter solicited contribution checks payable to Paul D.

Coverdell's campaign for U.S. Senate and directed the recipient to

send the checks 'to (Joe Rogers) at: Post Office Box 6450;

Norcross, Georgia, 30091.' This post office box belongs to Waffle
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House and is displayed underneath the corporate logo on the

letterhead.

The second page of the letter carried a disclaimer stating

that the solicitation letter was paid for by tbe Coverdell Senate

Committee and listed Sherri Fallin as the person to contact for

more information. Sherri Fallin is a Waffle House employ.. and

the phone number listed is also displayed on the corporate

letterhead.

Counsel for the Committee stated that the COmmittee paid for

all expenses in connection with the mailing in question. The

committee also submitted copies of checks made to Waffle House in

the amount of $316.78 for Stationery and envelopes to NimuteRam

Press in the total amount of 251.89 for copying the letter, and

for postage in the total amount of $2900.

Documents obtained from Waffle House included five invoices

for stationery and envelopes and copies of Committee checks that

vere used to pay for the items. Accompanying each invoice was a

letter from Sherri Fallin of Waffle House to Paige Walls of the

Committee requesting payment. The documents also included

Committee expense vouchers for postage shoving that the Committee

paid for 5.000 stamps for the "JR letter" and 5.000 stamps for the

Persons & Rogers letter. * Two paid invoices from MinuteMan Press

for printing letters along with copies of Committee checks used to

pay MinuteMan Press were also included in the documents obtained

from Waffle House. Waffle House's name appears on the name line

of the printing invoices, and the name of a Committee

representative is listed on the "ordered by" line.

4
A~~J
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3. Statutory and Regulatory Provisions

The Act prohibits candidates and political coLmittees from

knowingly accepting or receiving a corporate contribution or

expenditure in connection vith any federal election. 2 U.S.C.

S 441b(a). 'Contribution or expenditure includes any direct or

indirect payment, distribution, loan, advance, deposit or gift of

money, or any service, or anything of valu, to amy candidate or

her campaign Comeittee in connection vith a federal election.

2 U.S.C. S 441b(b)(2).

Although the Act broadly prohibits corporations from

o supporting federal candidates, stockholders or ployees of a

corporation engaqed in volunteer activity may ~ ccasional,

- isolated or incidemtal use of corporate facilities in connection

with a federal election without causing the corporation to make a

contribution. 11 C.F.R. S 114.9(a)(1). Camission regulations

define 'occasional, isolated, and incidental use' to include any

activity that does not exceed more than one hour per week

-~ regardless of whether the activity takes place during or after

normal vorking hours. 11 C.F.R. S 114.9(a)(l)(iii). If. however.

an employee of a corporation is not engaged in volunteer activity.

then compensation paid by a corporation to the employee for

services rendered without charge to a political comittee for any

purpose, is a contribution. 11 C.F.R. S lOO.7(aJ(3).

Corporations, which are prohibited from making contributions

or expenditures in connection with a federal election, are

prohibited from acting as a conduit for contributions earmarked
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for candidates or their authorized committees. 11 C.F.U.

S 1l0.6(b)(2)(ii). Other than through its separate segregated

fund, a corporation may not facilitate the asking of contributions

to a candidate or political Comittee. S.. Sxplanation and

Justification of Iegulations, 3.3. Dcc. No. 95.44 at 104 (Jan. 12.

1977)(Kxplanation and Justification accompanying 11 C.F.3. S 114).

See also Advisory Opinion 1957-49.

C. AmaJysis

Ike documeats obtained from Waffle Souse and the Comittee

show that the Comittee paid for the stationery, preparation. and

postage for the solicitation, A further review of these documents

and the solicitation itself, however, indicate that the Comaittee
may have nonetheless violated section 441b(a).

~f)
The documents obtained from Waffle House suggest that

corporate employee services may have been used in connection with

the solicitation letter. The second page of the solicitation

lists Shorn Fallin, a Waffle House employee, as the person to

contact if the recipient of the letter had any questions. Because

all the contributions were collected by Waffle House, this raises

the inference that Ms. Fallin vas also responsible for collecting

the contributions received and then forvarding them to the

Comittee. Furthermore, Ms. Fallin wrote the letters attached to

the invoices for the stationery to a Committee representative

requesting payment for the stationery. This suggests that she may

have also acted as the contact person in the corporation for the

comittee.
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In addition to corporate employee involvement, one aspect of

the solicitation itself suggests that Waffle House facilitated the
fundraising effort for Paul Coverdell's campaign. The

solicitation directed the recipient to send a contribution to Mr.

Rogers at Waffle House's post office box addre5s and to call the

corporate phone number for more information. Thus, Waffle House

may have acted as a conduit for the contributions to the

Committee. As a corporation prohibited from making contributions

and expenditures in commection with a federal election, Waffle

Douse is also prohibited from acting as a conduit.

D In sum, the complaint and the d@cnts from Waffle House
and the Committee reveal that Waffle Douse facilitated the

- fundraising efforts of the Committee by acting as a conduit for

the earmarked contributions and allowing a corporate employee to

coordinate the activity. Thus, this indicates that the Committee

was accorded a benefit which was something of value prohibited

-) by Section 441b.

The documents submitted by the respondents also raise a

number of questions regarding the details of the solicitation

which may require further inquiry. Although the complaint claims

at least 4,000 letters were sent, the invoices obtained from

Waffle House for the cost of printing and the costs for postage

1
suggest that more letters may have been printed. Furthermore,

1. One invoice shoved that 1.200 letters were printed with
customer supplied stock and another invoice showd that 3,000
letters were printed on letterhead. As noted above, documents
obtained from Waffle House submitted two Committee expense
vouchers for postage. One shoved that the Committee purchased
5.000 stamps for (Joe Rogersi letter and the other stated that
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the letters attached to the invoices for the stationery suggest

that there were at ieast two mailing lists 2 Th.e .ztatence of twe

mailing lists raises the question of whether there we. another

solicitation sent that was different from the one submitted along

with the complaint.

flased on the foregoimg discussion, it appears that the

Coverdell Senate Cmittee knowingly accepted a cor~orste

contribution. Wherefore, there is reasom to believe that the

Coverdell Senate Cmittee and Narvin Smith, as treasurer,

violated 2 U.S.C. S 441b(a).

(Footnote 1 continued from previous page)
the Committee purchased another 5,000 stamps for Persons and
Rogers letter.

2. The letters dated October 29, 1991 and October 30. 1991,
attached to the invoices dated October 25, 1991 and October 29.
1991. respectively, stated that the boxes of stationery were used
for Joe's letters to the Delegates and Alternates.' The letter
dated November 4, 1991 attached to the invoice dated November 1,
1991, stated that the boxes of stationery were used for joe's
letters to Johnny Isakson's $1,000 and above list.tm

The Committee's response to the complaint does not mention
the source of the lists or who paid for them. The committees
Year End Report lists two separate disbursements for mailing
lists- one on November 7, 1991 to Direct Nail Systems. Inc. and
another on October 14, 1991 to the Georgia Republican Party. It
is not clear, however, from the disclosure report whether these
disbursememts were made for the lists mentioned in the letters
accompamyim, the invoices.

If ~>~:
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FEDERAL ELEC VON COMMISSION
WASHINGTON. DC ~4~3

June 23, 1992
J. Michael Upton
Waffle House. Inc.
5986 Financial Drive
Maccross. Georgia 30071

RE: RUE 3455
Waffle Mouse, Inc. and
Joe W. Rogers, Jr.

Dear Mr. Upton:

On November 21, 1991, the Federal Election Commission
notified your clients, of a complaint allegiag violations of
certain sections of the Federal Election Ca~aigu Let of 1971,

- *~ ~4 (the Act). A copy of the complaint vms forwarded
to your clients at that time.

Upom further review of the allegations contaimi in the
complaint, and information supplied by your clients, the

rr Commission, on June 9, 1992, found that there is reason to
believe Waffle House, Inc. and Joe W. Rogers, Jr., violated
2 u.s.c. S 441b(a), a provision of the Act. The Factual and
Legal Analysis, which formed a basis for the commission's
finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against Waffle ilouse, Inc. and Joe V.
Rogers, Jr. You may submit any factual or legal materials that
you believe are relevant to the Commission's consideration of
this matter. Please submit such materials to the General
counsel's Office along with answers to the enclosed subpoena
within 30 days of receipt of this letter. Where appropriate,
statements should be submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against your clients, the
commission may find probable cause to believe that a violation
has occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
S 111.18(d). Upon receipt of the request, the OfITEe of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it my complete its investigation of the matter.

* '-.*~
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Further, the Comission viii not entertain requests for
pre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least Live days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily viii not give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.s.c. ss 437g(a)(4)(s) and 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public.

If you have any questions, please contact lelee 3. Kim, the
attorney assigned to this matter, at (202) 219-3690.

Sincerely,

~' ic~
Joan D. Aikens
Chairman

Enclosures
Subpoena
Factual & Legal Analysis
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BEFORE THE FEDERAL ELECTION CWUSISSIOU

In the Ratter of )
)
) RUN 3455
)

SUBPOENA TO PRODUCE DOCWIUUTS
ORDER TO SUBMIT WRITTEN ANS~I~S

TO: Waffle House Inc.
5966 FinancIal Drive 4
Norcross, Georgia 30071

Pursuant to 2 u.s.C. S 437d(a)(l) a~ (3~, sad 5.
-d

furtherance of its investigation in the above-captiosad amtter.

the Federal Election Comission hereby orders you to submit

written answers to the questions attached to this Crier and

subpoenas you to produce the documents requested on the attachment
1~1.

to this Subpoena. Legible copies which9 where applicable, show

both sides of the documents may be substituted for originals.

Such answers must be submitted under oath and inst be

forwarded to the Office of the General Counsel, Federal Election

Commission, 999 E Street, N.W., Washington, D.C. 20463, along

with the requested documents within 30 days of receipt of this

Order and Subpoena. 4
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WHEREFORZ, the Chairman of the Federal Election Comission

has hereunto set her hand in Washington, D.C. on this ~ day

1992.

Joan D. Aikens
chal man
Federal Election Cm~sion

ATEST:

0 3. Eaaons
Secr~ ry to the Comission
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FEDERAL ELECTION COIISS ION

FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Waffle House, Inc. and HUE: 3455
Joe W. Rogers

I. GATIO OF N&TTU

This matter arose from a complaint submitted to the

Commission on November 18. 1991. The complaint alloyed certain

violations of the Federal Election Campaign Act of 1971. as

amanded (the Act) in Connection vith a fundraisin, letter sent

on behalf of the Cowerdell Senate Committee ('Committee).

U. rA~& L~L ILYSIS

A. Facts

The subject of the complaint is a furidraising letter signed

by Joe W. Rogers. Jr., the President of Waffle House, Inc.,

vritten on Waffle House's stationery. Waffle House is a Georgia

corporation in the business of operating and franchising coffee

shop restaurants. According to the complaint, the letter was

sent to over 4,000 Republican activists *vho know of Joe Rogers."

The letter solicited contribution checks payable to Paul D.

Coverdell's campaign for U.S. Senate and directed the recipient to

send the checks "to [Joe RogersJ at: Post Office Box 6450;

Norcross, Georgia, 30091. This post office box belongs to Waffle

House and is displayed underneath the corporate logo on the

letterhead.
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The second page of the letter carried a disclaimer stating

that the solicitation letter was paid for by the Coverdell Senate

Committee and listed Shorn Fallin as the person to contact for

more information. Sherni Fallin is a Waffle House employee and

the phone number listed is the corporation's phone number.

The respondents claimed that the Committee paid for all

direct expenses associated with the solicitation and that Waffle

House made no corporate expenditures. Waffle House suhaitted five

invoices for stationery and envelopes and copies of Cotttee

checks that were used to pay for the iteme. Acc~y$g each

invoice was a letter from Sherri Fallin of WaffLe u~sst@ Pei~

Walls of the Committee requesting payment. Waffle ~g. also

submitted Committee expense vouchers for postage shavita~ that the
~f)

Committee paid for 5,000 stamps for the 'JR letter' and 5.000

stamps for the 'Persons £ Rogers letter.'

Waffle House also submitted tvo paid invoices from MinuteMan

Press for printing letters along with copies of Committee checks

used to pay MinuteMan Press. Waffle House's name, however,

appears on the name" line of the printing invoices, and the name

of a Committee representative is listed on the 'ordered by line.

Representatives of the Committee also stated that the

Committee paid for all expenses in connection with the mailing in

question. Documents obtained from the Committee included copies

of checks made to Waffle House in the amount of $316.76 for

stationery and envelopes, to MinuteMan Press in the total amount

of 251.89 for copying the letter, and for postage in the total

amount of $2,900.
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5. Statutory and Regulatory Provisions

The Act prohibits corporations from making a contribution or

expenditure in connection with any federal election. 2 U.S.C.

S 44lb(a). It also prohibits officers or directors of a

corporation from consenting to any contribution or expenditure by

the corporation. Id. 'Contribution or expenditure' includes any

direct or indirect payment, distribution, loan, advance, deposit

or gift of money, or any service, or anything of value to amy

candidate or her ca~aign comaittee in connection vith a federal

election. 2 u.s.c. S 441b(b)(2).

Corporations are also prohibited from actia, a~ a inedei~
for contributions earminrked for candidates or their st~rised

cmittees. 11 C.i.a. S 1lO.6(b)(2)(ii). Other than through its

separate segregated fund, a corporation may not facilitate the

making of contributions to a candidate or political coittee.

See Explanation and Justification of Regulations, 5.3. ~c. No.

95-44 at 104 (Jan. 12, 1977)(Explanation and Justification

accompanying 11 C.F.R. S 114). See also Advisory Opinion 1967-29.

Although the Act broadly prohibits corporations from

supporting federal candidates, stockholders or employees of a

corporation engaged in volunteer activity may make occasional,

isolated or incidental use of corporate facilities in connection

with a federal election without causing the corporation to make a

contribution. 11 C.i.a. S 114.9(a)(l). Commission regulations

define 'occasional, isolated, and incidental use' to include any

activity that does not exceed more than one hour per week

regardless of whether the activity takes place during or after

L~ -' ~
~ -.
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normal working hours. 11 C.F.R. S l14.9(a)Cl)(iii). If, however.

an employee of a corporation is not engaged in volunteer activity.

then compensation paid by a corporation to the employee for

services rendered without charge to a political comittee for any

purpose, is a contribution. 11 C.F.3. S lOO.7(a)(3).

C. Amalysis

The documents obtained from Waffle House and the Comittee
show that the Coittee paid for the stationery, preparation, and

postage for the solicitation. A further review of thsee documents

and the solicitation itself1 however, indicate that ~tle Moss.

may have given other things of value to the Co~tpe is

violation of section 441b(a).

The documents submitted by Waffle House sugg..t that

corporate employee services may have been used in c~ction with

the solicitation letter. The second page of the solicitatios

lists Sherri Fallin, a Waffle House employee, as the person to

contact if the recipient of the letter had any questions. Secause

all the contributions were collected by Waffle House, this raises

the inference that Ms. Fallin was also responsible for collecting

the contributions received and then forwarding them to the

Committee. Furthermore. Ms. Fallin wrote the letters attached to

the invoices for the stationery to a Committee representative

requesting payment for the stationery. This suggests that she may

have also acted as the contact person in the corporation for the

Committee.

In addition to corporate employee involvement, one aspect of

the solicitation itself suggests that Waffle louse facilitated the
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funitaising effort5 for Paul Coverdell's campaign. The

solicitation directed the recipient to send a contribution to

Mr. Rogers at Waffle House's post office box and to call a

corporate employee at the corporate phone number for more

information. This indicates that Waffle House may have collected

the costributions and then forwarded them to the committee. Thus,

Waffle mouse may have acted as a conduit for the contributions to

the Committee.

In sum, the complaint and the documents from Waffle louse

and the Cinittee reveal t1t Waffle House faciltta~,g4 t

fumdraisimg efforts of the COmmIttee by acting as a e~uit for

the earmarked coat ributions and allowing a corpotute ~oye to

coordinate the activity. Thus, this indicates that the Coittee

vas accorded a benefit which vas something 'of value prohibited

by Section 441b.

The documents submitted by the respondents also raise a

number of questions regarding the details of the solicitation

vhich may require further inquiry. Although the complaint claims

at least 4.000 letters vere sent, the invoices that waffle House

submitted from the printer and the costs for postage suggest that

1
more letters may have been printed. Furthermore, the letters
attached to the invoices for the stationery suggest that there

1. One invoice shoved that 1,200 letters were printed vith
customer supplied stock and another invoice shoved that 3.000
letters were printed on letterhead. As noted above, Waffle House
submitted two Committee expense vouchers for postage. One showed
that the Committee purchased 5,000 stamps for 'IJoe bogersi
letter' and the other stated that the Committee purchased amother
5.0k stamps for 'Persons and Rogers letter.'

i~ -~
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lists. 2
vere at least two mailing The existence of two mailing
lists raises the question of whether there was another

solicitation seat that was different from the one submitted along

with the complaint.

Based on the foregoing discussion, it appears that Waffle

House may have made a corporate contribution to the Coverdell

Senate Committee. Furthermore, Joe V. Rogers. Jr.. as president

of Waffle House, may have consented to the making of a corperate

contribution. Therefore, there is reason to believe thet Waffle

House, Inc. violated i u.s.c. S 441b(a) and that Joe V, Uo9eCs.

Jr.. as an officer of Waffle House. Inc., violated 2 U.S.C.

S 441b(a).

0

~J.

2. The letters dated October 29, 1991 and October 30, 1991.
attached to the invoices dated October 25, 1991 and October 29.1991. respectively, stated that the boxes of stationery were usedfor "Joe's letters to the Delegates and Alternates.' The letter
dated November 4, 1991 attached to the invoice dated November 1.1991. stated that the boxes of stationery vere used for "Joe's
letters to Johnny Isakson's $1,000 and above list."

The responses to the complaint do not mention the source ofthe lists or who paid for them. The Committee's Year End Reportlists two separate disbursements for mailing lists-- one on
November 7, 1991 to Direct Nail Systems. Inc. and another onOctober 14. 1991 to the Georgia Republican Party. It is flat
clear, however, from the disclosure report whether thesedisbursements were made for the lists mentioned in the letters
accompanying the invoices.
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Office of the ~l ~el
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13: ~55

ker Va. U.:

behalf .1 the ~er~ll Senate ~uitt.e, Zinc. its Treeserer,
Varvia leith, I miese the Affidavit of ?aige Vail. * 7mm. Erector of the
0.verdell Senate omittee, Inc. This i.e is respme to yw letter dated
Jen. 13. ~r mus~se is being s~itted within thirty (30) days of receipt
of your letter.

With this information sad with the information which we mderstand
Waffle louse, Zinc. is also s~~itting, we believe the Cission should
conclude that violation of y aspect of the Federal Ilection C~aign Act
haS occurred. In esmce, what we have bare is two mailings of the a
letter. The Cittee paid for the stationery ~ envelopes, paid for the
copying of the letter, paid for the postage, and had voluateers stuff d
cc~lete the mailings. An individual volmateer, N.. Falls, ~e legitimate
~ perfectly legal use of the post office ben of Waffle louse, Inc. for her
Convenience to a.~le apprenlentely forty (AG) responses contributing
apprenimately *15,AGO.00. The various Affidavits sad materials presented
speak for thmelv.a in supporting these observations.
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?ersonally appeared before the dersiWied i&iin VAUS. who, after
bel ; duly mm, deposes ud states as follova:

I.

is PAIGI WALLS. I - over 18 years of age d inpetat to
make this Affidavit which is made on personal heowledge. I earn Piasece
Director of The Cverisll Senate Ocenittee, I.e. (the "~tte.).

II.

The follwise meeponees are a~ered to matek the questlism. which

were eahed.

1. (a) There we we version @1 the sell i#.ti Ir. A ~
is attached. The letter wee east to two (1) ilhg iete. ~ larger
maui.6 list is a list of the larger contributors to the .sst ~t
3.pchlicain Omadidate for Govemr in Georgia (the "Larger LIst'). ~ other
mailing list is a list of the Alternates d Delegates to the wet recent
Iepchlic.n Convention in Georgia (the "Alternates end Delegetes List").

(b) I - not certain of the exact nt~er of letters prepared
and sent, bat believe the two mailings ca~ined would be betwees 6,000 mad
8,000 letters.

(c) I - informed by Ma. Fallin that Waffle louse received
approximately forty (40) responses to the solicitation letter containing
approximately $15,400.00 of contributions.

(d) The principal costs of the mailings were the costs of
stationery, printing, and postage which were paid for by the Cittee. The
Comittee also purchased the Alternates and Delegates List for $100.00 (please
see Invoice dated October 14, 1991). Two sets of mailing labels were
purchased at that time with only one of those sets being used for the
solicitation letter here l.a question. As the Comaission meted in its earlier
materials, this expenditure was reported by the Comaittee on its regular
reports to the comission. The use of the post office box of Waffle House,
Inc. vas of no particular value to the Comait tee, but vas a couvenience to Ms.
Fallin as a voluzateer. I attach copies of all the materials we have been able
to gather that are responsive to your request for doctments.



2. (a) The Ouwerdell Smte Cmittee paid $100.00 for the
Alteruates d Delegates List as described above. The Larger List is merely a
c~ilati.. of iatinti p~1ic1~ milbLa La the cpaim repurts@f the
previous 3.p~1Iem cidata for Gwr of Georgia, esi it we t
aeceseary t. purchase that c~ilatiin.

(b) The £ltreate ~ Delegate Ibiliag List was purchased fr
the Georgia Relicm Party. ~ Larger List was sot purchased.

(c) I attach the ~ fm the Georgia lepublices Party
dated October 14, 1991, together with Comittee check Lu paymmt.

FUUU. De~t saith sot.

This 24th dey ef July, 1992.

~

?iaince Erector

m to -~ s~ecribed
before - this 2A~h~
of July, A"w dl

fty C~issioa~~~

g~qSI~
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Employer

Enclosed is my Contnbuton of $ to help elect Paul Coverdel so the U.S. Senaw.
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Pleas. renit to:

INVOICE NW(BU: 99999

:~9~
ZWVOICI..

Georgia Uhpuablimn Party
3091 Maple Dr.

Suite 315
Atlanta9 ~ 30305

(404) 365-7700
Atta: Don Bolia

DAYUt IA hA

DILL TO: Coverdell Senate Corn.
1730 MI ~cpr.ssvay
Atlanta, Georgia 30329

ATZW: Eric tanuenbiat

'ITT ~ucmxm~
State Cinitte. aid Canty Chair List
1991 State ~nveatioa Alternate ~ 10.00

100000
20.@9~

200.

i~:t~~A1

(A3U~'

INVOIcE NWIBIR: 99999
TOTAL 220.00

thanks! Do keep a copy for y~zr records.
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TO:
FROM:
DATh:
RE:

'Wi ~*

P.O~ Box 6450 * Norcu~, ~m~s 3OI~16460
(4O~ 72WW

Paige Wails

Nove~r4, 1991
kwo~

Afl~13d is d~ hwice ktail~g $63.O~ ~ W~Is Hmse inmiiny used fww
JOe's ~us ~ Jahusy Ista~s $1$ERO mu ~ow Mg. F~e u~ tI~ cI3~
psyabb io Wafib I~, be. If ymi ~ve y qunduas, gIve ma cal.

ibanks!

EX~UThE OFFICES * ~S FINANCIN.. WUVE * NOACROSBI GE(~GSA 30071
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TO:
FROM:
DATE:

RO. Ba~ 6460 * Nm~cin G~wgb 3OI~1 4460
440 72947~D

Puige Wails
~ Fafl~
OcZoI2t~ 1991
Invoices

Atiached is the uwoice mKdlbmg ~3i0 ~ the W~ Hums stafiatuty used for
Joe's ~s to ~ L~I~m mad M~uam. Plem the check payable to
Warns liaise, Inc. if yam heve ~ ipeilam, give - a ~IL

Thm~s!

EXEOJIW OFFIC~ * - FINANCIAL DRIVE * NORCI~OSS, GEORWA 30071
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FROM:
DATh

P.O. Sax WOO * Nua~, Gsw~m 3U3814450

Paie Wails

~29, 1991

as U~ inva~s maliuig $64.01 ftw ~ Walls H~uae aaziommiy insd for
Joe's lsmers ~ d~ ~ ~ A~o. Mime d~ deck paydie o
Waffls home, ~. ff~ lmve ~ ~din, give - a call.

hunks!

E~JTWE QFR~ * 5~S F1NANCW.. D~ * NOAcROSS, GEORGIA 30071
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FROM:
DATE:
RE:

w ~wr
P.O. Box 6460 * Naicmss, Gm,~ 30014460

Paige Wails

Ocsiicr 21, 1991

Anacbsd u ~ we swag $SOAO h' W~e Rhine cavelopes i~i the
campaign pidmd~ ~ ~ 15, 1991. P~ ~e U~ d~ Psii~Ie ~
Waffle IIgmm~ ha~ it yma have -y qmeaIams, give n~ a cml.

Thanks!

EXECUT~ OFFICES * 6988 FU4ANCW. OlIVE * NORCAO~, ~ORWA 30071

~ ~ -
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TO: Pal
FROM: Sb
DATh Od
RE: In,

*~JI~!1~J

P.O.: 6460 * NaiE~oss, Gsor~m 300914460

geWalls
~n Fallin
~ 14,1991
m~s

Anal~d is t~ uwou~ ~aflimg $76.31 for Waffle Hosue sm~y mid awck3pes
diat ~ an~ pk*mI q~ ~ ~ 11, 1991. Please mkc the check psy~ie
to Waffk Ikmse, kac. Ky.. Ise amy q.e~kwas, give u~ a all.

Things!

5X~WT~ QWI~ * 59~ FWMCW. DIWE * NOACROSS, GEORGIA 30071
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~ ~sr

P.O. Box 6450 * Norcioss, Georgia 30091-6450 ~
(404) 729-5700

July 20, 1992

Mr. Lawrence K. Wobel, Esquire r
General Counsel
Federal Election Cinission
999 3. Street, w
Washiugtos, DC 20463

r-)
Re: R 3455 IDear Mr. Doble: j

Enclosed I. the re~se of Waffle Douse, Inc * and Er. Joe
U. Rogers, Jr. to the Subpoena to Produce ~cinuts and IO~4er to Suheit Written Answers to the above ref erencedCc~laint of Vi~ilatioas of the Federal Election Campaign Actof 1971.

7) As stated in my letter of Deceuber 5, 1991, we are pleased
to see that the Complaint Systam works and are bap~ to
cooperate with the cinission but, we were s~ked and
surprised that the cinission could reach a conclusion that
there was reason to believe that Waffle Douse, Inc. and Joe
U. Rogers violated the Federal Election Campaign Act of 1971
by contributing smthing of value* to the Paul Coverdel 1
campaign. You really have to stretch the facts of this
situation to reach such a conclusion.

The response of Decamber 5, 1991 shows that all costs of
stationery, envelopes and stamps were paid by the Coverdell
Campaign. The minimal time spent by Ms. Fallin to collect
the 40 pieces of mail received in response to the letters
signed by Mr. Rogers class not represent any value and thevalue of allowing the responses to the letters to be sent to
the Waffle Douse post office box is practically non-existent
if there is any value at all. As indicated by Ms. Fallin,
using the post office box was for her convenience so she
could keep up with who responded it contributed nothing to
the campaign.

ecIJnwE QF~C~ * s FUIW4CIA. ~3U~M e NOAC~S, GEORGIA 30071 ~
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As to the question raised in the 'Factual and Legal Analysis
(hereinafter call 'the Analysis') of mrs letters being
printed than at - neit~ Waffle Douse Or ~. RO9SZ'5 bed
aay ~tzol ~er the letters * It is reasasable to asem
that mrs y bate bees printed than muld be used -
printing is mushy darn in owen maltiples of 100. ~ily the
C~aaiga ~ hay many letters mae mt seed ~ to poor
printing, aosldmta mak coffee spills as letters or just
plain discai as .

As to the fast that the arAgimal ia~oIogs stated 'Vat fle
~~5Se * ~es barn to rehl that the stet1n~ ed ses
Vat tie ~ statiinzy it is reasa~le that th
priw wrnsmg that stUarn~ maid Waifle Douse'as ~ ~ he minus ~ st.tis~ ~ted fOg the
printing - pa~er1y ined. ~mt~lhiag
the ~ver~1i ~ paid fer the priSng s evidmmd by
the dacntatIse premuted in ~ Dec~m~ 5 1991
u~se. Iha fact that the letters urn as Waffle Douse

-~ statimzy creates so violation since the stationery ma
paid for by the Coverdall C~aigs.

It is also i~ortant to sote that all mailings mrs mada by
the Caverdell C~aign. All mailing lists umre the pr~rty
of the C~aign. Mr. Rogers simply signed a letter on
behalf of Mr. Coverdell for the campaign to use * Do
violation ma created by that act.

Based as t~e facts and the affidavit of Ms. Fallin, only
cm logical, reasosakle conclusion can result there ma soviolation of the Federal Election C~aign Act of 1971 andw trust the Cmission vill reach this conclusion.

Sincerely,

J. Michael Upton
Vice President/Secretary
Gnsral Counsel

&JMJ:jb
~losure
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cwins - uvvza z, z~. aai ~ V. W, JR. and

reqo~ to the - to m vo m 10

m m 9,a ~ -.

I * Joe V. Rogers, Jr. cm testify to this Iaterrogetowy.
A. !~re wars ne diffemat msioin of a solicitatioe

letter writtes by Joe Rogers. . Rogers did sign a ~ar
N Friend letter dated ~tober 25, 1991 to be sent to the

delegates and alternates that atte.d the 1991 ~ State
V

~ab1ican Couweation. This letter was also paid for and

sent by the Co~erdel1 Campaign vith w expense Lacurred by

WaIf 1. Mouse. The invoices for taonery, StampS and

printing ware included in the Waffle Mouse rsponse of

1~c~er 5, 1991. A copy of the Dear FriM letter is

attached to this response.

B. Waffle Mouse, Inc. and Joe V. Rogers are unaware of

the exact n~er of letters prepared and sent as this task

was perfo~d by the Coverdell Campaign, kiwuver it is

believed that the Oct~r 25th letter was sent to all

-~ A~Th ~



4.1.gtes ~ -eltaustes who atte the 191 Oh Stt.

Republican Convention.

As to the lettr to which you dmribe as a
solicitatima letter, again the Comdell c~aign Vs.

responsible for mailing this letter and neither Waffle
Douse, lec *, or JoI. Rogers, Jr. is auto of exactly hour

many letters ~e mailed. It is believed that the letter

dated ~~er 4, 1991 mae seat by the Coverdell C~aign to

the ~ leakeon $1,000 + u.ste.
C. Waffle 3~eee Ii~. did t moeive any responses to

any letter sigead by be V. Rogers, Jr. There tinre 40
resp~es foggdej to the Waffle Rouse 9t Office Dox and

collec~ by ~rz1 Della pert of veluatary
activities on behalf of the Coverdell C~eign. ~ total

ti spent by Ms. Walls to acc~lish this task mae
approximately 10 .it~t.. over several wek.. The responses
inolu~ contributions totaling $15,400.00. Al

D. All costs of stationery, printing and postage mare

borne by the Coverdell Campaign as outlined and documented
by Waffle House response of Dec~er 5, 1991. There mare no I
other costs and the value of the use of the Waffle Mouse

Post Office Dcx vas practically zero, if not zero.

1. The cost of the Post Office fox is $405.00

annually. Approximately 200,000 pieces of mail are

processed through the box each year or a value of $.002

per piece of mail. The 40 responses had a value of $ .08.

.:'~ 4,, N,.
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2. '~t a am ~tieal way of loekLmg at the

value of the Post Office Box would be to acknowledge that

the cost ~f the box is a ~ cost to Waffle Douse. lbs

box is already paid for in the gmral course of busims.

Since the costs are already incurred whether or not any

piece of mail goes through the box, there is just no value

giveua or expse incurred by Waffle ~se to allow the 40

respouses to go to the box.

II. Waither Waffle Douse, Inc. or Joe U. Rogers, Jr. is

min of all mailing lists used b~ the Coverdell C~aign.

It is believed that the aely lists used bT the Covegdell

C~eiga four letters si~d b~ ~. Rogers m the list of

delegates ~ alternates that att~4 the 3991 ~ State

Rspmblican Cauvention and the Johna!y [sakaca 1000 + list.

N a. and b. Waither Waffle Douse Inc. or Joe U.

o Rogers, Jr. purchased any mailing list or is aware

specifically of who may have purchased mailing lists. It is

believed that the Caverdell Campaign procured the delegate

and alternate delegate list form the State Republican Party

but whether or not it was purchased is unknown by Waffle

Souse, Inc. and Kr. Rogers. The Jobnny Isakson $1,000 +~

list is just a list of people that gave $1,000 or ncre to

Johnny Isakson e s campaign for Governor of Georgia. Waffle

Douse, Inc. and Mr. Rogers believe this list was made

available to the Coverdell Campaign by volunteers or

staffers that worked on both campaigns and that no list

purchase us necessary.
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purchasd any mailing lists and therefore no docinflt5 are

available. Perhaps, the Corerdall C~aiga can provide this

iafomtios.

3. Sherri Fallin

a. hcca~nding to Wa. Fallin's affidavit which is

attached, she spend approximately 2 1/2 hours in activitiss

related to the Ca~erdell ca~iga ~ a 4 to S week period,

the majerity of which s after aemi hosims hours and

minsy f~ the offices of Waffle Nouse, lac.

b. Wa. PaUla *ealmd the statiy and
I,)

.SWSiW which were sold to the Cwmdell Caspeiga. ~e
iq.

zeoei~ed the zuspmes to the l~t sad passed t~e to the

caap.iga om her imp from aerk. Bar affidavit indicates

she passes the c~aign office each day in her camte to

o uork. It is interesting to note that Wa. Palm received no

pbm responses or inquiries resulting from the letters sent

by Mr. Rogers.

c. Ma. Palm is paid an annual salary of

$22.OOO.OO.

Vice President, Secretary
Gmral Counsel

-1~, ~,



amvavz~ o~ mu a

Persomally appeared befor the uadersiguied 333331 AUN

?hLLIN, who, after being duly sworn, deposes and states as

follows:

I.

My am is SNEURI A ?WJ3. I am over eighteen years

of age aed o~eteat to maIm this Affidavit, which is made

cm personal ~le6ge.
"A

U.

I have bm actively involved is GOP hctivities sloe A

the fall of 1966 ~ I wotked as a latega at the Georgia

State ~public Party while Pasi Coverdell wes Chairman. In

January, 1937, I went to work for Mr. Coverdell as his

Legislative MAe and worked in that position until May, 1989

when he becm Director of the Peace Corps and uwed to

Washington, DC. I then went to work for Waffle Souse, Inc.

When Mr. Coverdell cm back to Georgia to run for the US

Senate, I volunteered my tima to his campaign. I also serve

on his Steering CJttee.

III

When Joe V. Rogers, Jr. agreed to sign a letter

personally e~rsing Mr. Coverdell, I asked that I be listed

as the contact person so I could keep up with exactly who

respo~d. Mr. Rogers likes to send a personal note to
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tI~e who zespesd~ - it Is imid to hsep up with those who

respoed unless ha has first hand ~l.dgs. I also felt

that m people receiving tim letter might have a question

and I nted t~ to be able to reach am. I did act

actually receive any phone calls coacerniag tim letters sent

u~r ift~. Rogers * signature. Ineluding my phone ber

was for my couvenime, not to bmf it the Coverdell

c-PaLWa

Iv

as to tim tim I tually spend cm tim Caverdell 4
A

C~miga related to tim letters signed by Mr. Rogers. it was

extramly minimal - pubmbly ouly 2 to 2 1/2 immure over a 4

to 5 inek period for .~erythiag I did. I pichod up the
I

statiy aud envelopes fine the Waffle Rouse Distribetion

Csmter and carried t~ to the C~aign Hsa~arteru on my

way fince work and handled billing the C~aign for the

itm. When tim responses cm into the post office box, I

collected then and gave them to tim Campaign. This probably 4
took 10-15 minutes total to collect the responses. All

deliveries to the Campaign ware made on my way fron

work since I pass the Campaign Office every day going to and

frcm work. I was the only person frcu Waffle Douse, Inc.

that spent any tine on the Campaign and all that tim, was in

my capacity as a volunteer.
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Waffle ~s, Inc * did eot purchas. any mailing li.t

for tim C~aiga. ~ C.~aiga purchased tim delegate and

alternate delegate list to tim 1991 GI State Republican

Convention directly fron tim GI Republican Party. A Dear

Fried letter dated October 25, 1991 and signed b~ ift~.

Regers s sent to this gr~p totally at tim Ceepaiga * S

*zpme. Ibe letter dated ~ 4, 1991 ~s sent to a

list of people that gave $1,000 or mere to Johnny Isakeon 5

C~aigu for Gmrmer of ~rg1a. I had a cow of that

lit, as did Paige Walls, ~ me gave it to tim Coverdell

C~aiga. (~ly 40 respoms ttallng $15,400 resulted fron

tim letters.

Fm, depomt saith met. Ibis 2 ~ Q....day of
July, 1992.

4
Sworn to and subscribed before me this

~~day of July, 1992.

* :~, ~



>.:,

FEDERAL DC J~3

~ ELECTION COMMISSION

September 1, 1992
3. Richael Upton
Waffle louse9 Inc.
5966 Financial Drive
Noreross, Georgia 30071

RE: RUE 3455
Waffle House. Inc.
Joe W. Rogers. Jr.

Dear Mr. Upton:

~ July 26, 1992, the Federal Election Cinission received
the res~se of Waffle House * Inc. and Joe V. Rogers. Jr., to
the Upssma and Ordar to Submit Written *aswers in the above
captioned matter. ~e affidavit of Sherri Ann I11i* which was
atta~d to the response was also received.

In 3 III of her affidavit, Ms. Fallin stated that
ffr. Rogers likes to send a personal note to those who
(responded to the 'Dear Friend' letterj. This Office requests
a copy of the personal note that Hr. Rogers sent. Also, statea the number of notes sent; identify all Waffle House employees
who were involved in the production and mailing of the note and
describe the activity conducted by each employee in connection
with the note; and state all costs attendant to the production
and mailing of the note, including the costs for stationery,
postage, and time spent by Waffle House employees. Where
appropriate, statements should be submitted under oath. Please
submit responses to these questions within 15 days of receipt of
this letter.

If you have any questions, please contact me at (202)
219-3690.

Sincerely.

S

Helen J. Kim
Attorney

~j~2
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In the Ratter of )
)

Waffle House. Inc.

-K
Joe V. Rogers ) NUN 3455
Coverdell Senate Committee )
and Narvin Smith, as )
treasurer

GUSERAL C~I353L U 5 3370fff

I. 5~~W

This netter arose from a complaint submitted to the

Ciniasi@m em Uoveer 15, 1991, alleging that Joe V. Rogers, Jr.,

Waffle House Inc., the Coverdell Senate Committee ('Committee')

and Narvin Smith, as treasurer, violated provisions of the Federal

Election Campaign Act of 1971, as amended ('the Act'). On June 9,

1992, the Commission found reason to believe that Waffle House,

Inc. violated 2 U.S.C. S 441b(a); that Joe V. Rogers, Jr.,

violated 2 U.S.C. S 441b(a); and that the Coverdell Senate

Committee ('Committee) and Narvin Smith, as treasurer, violated

2 U.S.C. S 441b(a). On that date, the Commission also

approved a subpoena and order to submit written answers and to

produce documents to Waffle House, Inc. This Office also

sent interrogatories to the Committee. This report analyses

the results of the investigation and makes recommendations

regarding the disposition of this matter.
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II. ANALYSIS

A. Applicable Law

The Act prohibits corporations from making a contribution or

expenditure in connection vith any federal election. 2 U.S.C.

S 441b(a). It also prohibits officers or directors of a
corporation from consenting to any contribution or expenditure by

the corporation. Id. Contributiou or expenditure includes any

direct or indirect payment, distribution, loan, advance, deposit

or gift of money, or any service or anything of valme to any

candidate or her ca~aign comittee in connection with a federal
election. 2 U.S.C. S 441b(b)(2).

Corporations are also prohibited from acting as a co~it

for contributions earmarked for candidates or their authorized

committees. 11 C.F.R. S ll0.6(b)(2)(ii). Other than through its

separate segregated fund, a corporation may not facilitate thea
making of contributions to a candidate or political Committee.

See Explanation and Justification of Regulations, H.R. Doc. No.

-~ 95-44 at 104 (Jan. 12, 1917)(Explanation and Justification

accompanying 11 C.F.R. S 114). See also Advisory Opinion 1967-29.

Although the Act broadly prohibits corporations from

supporting federal candidates, stockholders or employees of a

corporation engaged in volunteer activity may make occasional,

isolated or incidental use of corporate facilities in connection

vith a federal election without causing the corporation to make a

contribution. 11 C.I.a. S 114.9(a)(l). Commission regulations

define 'occasional, isolated, and incidental use' to include any

activity that does not exceed more than one hour per week
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regardless of whether the activity takes place during or after

normal working hours. 11 C.V.R. 5 l14.9(a)(l)(iii). If, however*

an employee of a corporation is not engaged in volunteer activity.

then compensation paid by a corporation to the employee for

services rendered without charge to a political coinittee for any

purpose, is a contribution. 11 C.I.a. S lOO.7(a)(3).

3. Discussion

The subject of th. complaint concerned a letter written by

Joe V. Rogers, the president of Waffle Douse, Inc., soliciting

funds for Paul D. Coverdell's campaign for U.S. Senate. Ybe

letter was written on Defile Souse letterhead, listed

Sherri Vallin, a Waffle Souse employee, as a contact person for

questions regarding the solicitation, and directed the addressees

to send the contributions to Waffle Douses post office box.

Decause it appeared that Waffle House facilitated the

fundraising efforts of the Committee by acting as a conduit for

the earmarked contributions and by allowing one of its employees

to coordinate the activity, the Commiosion found reason to believe

that the respondents violated 2 U.S.C. S 441b(a) and authorized an

investigation into this matter. This Office originally

recommended findings based on the use of Waffle House's corporate

letterhead, employee time, and conduit activities. See General

Counsel's Report dated Nay 29, 1992. The Commission, however,

determined to address the corporate letterhead issue in the

context of rulemaking. Thus, the discovery requests focused on

'the extent of corporate employee involvement in the mailings and

the use of corporate resources for the activity.
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Zn its subpoena response, Waffle Douse included an affidavit
of Sherri Fallin detailing her activities relating to the

solicitation. According to her affidavit, Sherri Fallin was a

volunteer for the Coverdell campaign and spent approximately two
hours over a 4-5 week period on the campaign related activities in

question. Affidavit of Sherri Fallin, Attachment 1, at pp. 7-9.

These activities mostly included obtaining stationery, delivering

it to the Comaittee, and billing the C~ittee for it. Ms. Fallin
also stated that most of this activity was conducted after normal

business hours and that she spent a total of ten mimes
1) collecting the forty contributions totaling $15,4@O from Waffle

Douse's post office box. According to Waffle Mouse's response,

the cost of using the Waffle House post office box was

approximately S.OS. (Attachment 1).

The responses to the discovery requests also stated that the
0

Coinittee paid for all costs associated with the solicitation,

including all mailing lists. The original responses to the

complaint indicated that tvo mailing lists were used--a list of

Alternates and Delegates to the 1991 State Republican Convention

and a list of contributors to Johnny Isakson's campaign for

Governor of Georgia. According to the responses from the

Coinittee and Waffle House, the Comittee purchased the Alternates

and Delegates list from the Georgia Republican Party, and

according to her affidavit, Ms. Pallin gave a copy of the Johnny

Isakson list to the Coinittee. The Committee's response to

4 1



interrogatories confirms this statement and adds that the Johnny
!aakson list was a compilation of public information.1

(Attachment 2).

The investigation reveals that the actual physical

resources of Waffle House used were comparatively small.
According to the responses, the extent of corporate involvement in
the solicitation was limited to allowing the contributions to be
sent to the corporate post office box and allowing one employee,
a volunteer of the C~ittee, to spend a few hours on some of the
activity. Probably the most valuable corporate resource available
to the Comittee was the apparent corporate endormemeat of the
fundraising activity through the use of corporate letterhead

containing Waffle Douse's registered trademark. Absent the
corporate letterhead issue, however, the investigation has

revealed that the balance of this matter is relatively

insubstantial. Thus, an admonishment would be a sufficient

sanction for this matter.

Therefore, in view of these factors and the Commissions
enforcement priorities, this Office recommends that the Commission

exercise its prosecutorial discretion and take no further action
against Waffle House, Joe W. Rogers, Jr., and the Coverdell Senate
Committee and Marvin Smith, as treasurer, and close the file.

1. These responses raise a question of whether Ms. Fallin mayhave made an excessive contribution by giving the Committee theJohnny Isakson list. It does not appear, however, that the valueof the list exceeds $1,000 and a review of the Committee's
disclosure reports reveal that Ms. Fallin had not previously madea contribution to the Committee. Thus, this Office makes norecommendations concerning this transaction.



This Office viii send appropriate letters of admonishment to the

respondents.

Zr r. RU~OI~uam

1. Take no further action against Waffle House, Inc. and
Joe W. Rogers, Jr.

2. Take no further action against the Coverdell Senate
Comittee and Marvin Smith, as treasurer.

3. Approve the appropriate letters.

4. Close the file.

Geineral

Attachments
1. Waffle House Response
2. Comittee Response

Staff Assigned: Helen J. Kim
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FEDERAL ELECTION COMMISSION
~4LSNICTOP' DC 2O4b~
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FIOK:

DAT:

SUSJKCT:

LAUI3E~3 N. NOSLE
GENERAL C~INSEL

MARJORIE V. ENNONS/mIE J. ~
COUISSIOU SEcRETARY

- 11. 1993

m 3455 GAL ~IuU3L' S ROR?
D~1~ED J 7e 1993.

The above-capt iomed document ~s ci rculated to the

Commission on ?mmsd~y. June 8, 199) at 11:00 a...

Objection(s) have been received from the

Commissioner(s) as indicated by

Commissioner Likens

Commissioner Elliott

Commissioner McDonald

Commissioner RcGarry

Commissioner Potter

Commissioner Thomas

This matter viii be placed

for Tuesday, June 22, 1993.

the name(s) checked below:

m

on the meeting agenda

Please notify us who will represent your Division before
the Cinission on this matter.

I
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Zn the Matter of

Waffle House, Inc.;
Joe W. Hogers;
Coverdel.l Senate Committee and
Marvin Saith, as treasurer.

)
)
) HUH 3455
)
)
)

aUWZFIC&TIOK

I, Marjorie V. ~ms, Secretary of the Federal Hiection

Commission, do hereby certify that as June 17, 1993, the

Commission decided by a vete *f 6-0 to take the following

actions in HUH 3455:

1. Take no further action against Waffle House,
Inc. and Joe V. Rogers, Jr.

2. Take no further action against the Cowerdell
Senate Committee and Marvin Smith, as
treasurer.

3. Approve the appropriate letters, as
recommended in the General Counsel's Report
dated June 7, 1993.

(continued)

A
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page 2Federal Election Coission

Certification for RUE 3455
June 17, 1993

4. Close the file.

comaissioners Aikens. Elliott, McDonald, NeGarry, potter,

and Thomas voted affirmatively for th decision.

Attest:

5

Received in the secretariat:
Circulated to the comission:
Deadline for vote:
Objection Received:
Placed on Agenda for:
Objection Withdrawn:
Withdrawn from Agenda

?ues.

Fri.,
Fri.,
Thes.,
Thurs.,

June 06. 1993
June 06. 1993
June 11, 1993
June 11. 1993
June 22, 1993
June 17. 1993

10:00 a...
11:00 am.
4:00 p.m.
3:09 p.m.

4:54 p.m.

bir

I
I

4'4



James D. Hogan
1600 Parkway Place
Suite 730
Marietta Georgia 30067

U: RUE 3455

Dear Mr. Hogan:

Ibis is in reference to the cplaimt you filed with the
Federal Election comeissies on November iS 1993, concerning
allegations of pessible violations of the Federal Election
Campaign Act of 1971. as ameeded ('the Act~.

5ased on that complaint, on June 9. 1992. the Cmission
found that there was reason to believe Waffle House, Inc., Joe
Rogers, Jr., the Coverdell Senate Cmittee, and Marvin Smith. as
treasurer, violated 2 U.S.C. S 44lb(a), a provision of the Act.
and instituted an investigation of this matter. However, after
considering the circumstances of this matter, the Comission
determined to take no further action against Waffle Rouse, Inc.,
Joe Rogers, Jr.. the Coverdell Senate Comittee and Marvin Smith,
as treasurer, and closed the file in this matter on June 17, 1993.
This matter will become part of the public record within 30 days.
The Act allows a complainant to seek judicial review of the
Coonissions dismissal of this action. See 2 U.S.c. S 437g(a)(S).

If you have any questions, please contact me at (202)
219-690.

Sincerely,

Helen J. Kim
Attorney

Enclosure
General Counsels Report

-

FEDERAL ELECTION COMMISSION
~i&~,HIM.JO% CC *tb4~I

JUNE 24, 1995
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FEDERAL ELECTION COMMISSION

IJUNE 24, 1993

Timothy S. Perry
Aiston & Sird
One Atlantic Center
1201 West Peachtree Street
Atlanta. Georgia 30309-3424

33: 513 3455
Coverdell Senate Committee and
Marvin Smith, as treasurer

Dear Er. Perry:

On luma 13. l9~2, you were notified that the Federal
31*ctiom Coiej.m found ream to believ, that your clients, theCeverdel) ~ Cinittee ('~itte~) and Earvin Smith, as
tamamaret, vi)~e4 2 u.s.c. 5A41b(a). ~a Uuly 27, 19t2. yourcMeuwts sbndtt~ a reqom to the Cemissiem s reason to believefindings. After cousi4inring the circumstances of the matter, the
Commission determlmed en June 17. 1993, to take no further action
against the C~ttee and Marvin Smith, as treasurer, and closed
the file in this matter.

o The confidentiality provisions at 2 U.S.C. S 437g(a)(12) nolonger apply and this matter is nov public. Zn addition, although
V the complete file ast be placed on the public record vithin 30

days, this could occur at any time folloving certification of the
Commission's vote. If you wish to submit any factual or legal
materials to appear on the public record, please do so as soon as
possible. While the file may be placed on the public record
before receiving your additional materials, any permissible
submissions will be added to the public record upon receipt.

The COmmission reminds you that using corporate resources to
enhance the Committees fundraising activity in connection vith a
federal election appears to be a violation of 2 U.S.C. S 441b(a).
Your clients should take immediate steps to insure that this
activity does not occur in the future.

If you have any questions, please contact me at (202)
219-3690.

Sincerely,

Helen J. Kim
Attorney



FEDERAL ELECTION COMMISSION

JUNE 24, 1993
J. Michael Upton
General Counsel
Waffle House, Inc.
P.O. lox 6450
Norcross, Georgia 30091-6450

33: RUR 3455
Waffle House Inc.
Joe Rogers, Jr.

Dear Er. Upton:

Os June 23 1993. you wre notified that the ftderal
0 Ulectios Commi salon f~ teases to believe that Waffle Rouse

mc. and Joe Rogers Jr., violated 2 U.S.C. S 441b(aI. On I
0 Jily 20. 1992. your clients submitted a respussa to the

~isiina reason to believe findIngs. After 4dering the
circiinstascs of the ttar. the Commissien dt.*1~i~ on June 17.
1993. to tabe no further action against Waffle ~ Inc. and
Joe Rogers, Jr.. and closed the file in this matter.

r
The cosfidentiality provisions at 2 U.S.C. S 437g(a)(12) no

longer apply and this matter is now public. In addition, although
the complete file mat be placed on the public record within 30
days, this could occur at any time following certification of the ICommission's vote. If you wish to submit any factusl or legalmaterials to appear on the public record, please do so as soon as
possible. While the file may be placed on the public record
before receiving your additional materials, any permissible
submissions will be added to the public record upon receipt. 4

The Commission reminds you that allowing the use of
Waffle House corporate resources in connection with the
fundraising activities of the Coverdell Senate Committee appears
to be a violation of 2 U.S.C. S 441b(a). Your clients should take
immediate steps to insure that this activity does not occur in the
future.

If you have any questions, please contact me at (202)
219-3690.

cerely.

Helen 3. Kim
Attorney
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