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" FEDERAL ELECTION COMMISSION  MJ000427
WASHINGTON, D.C. 20463

November 12, 1991

MEMORANDUM

TO: LAWRENCE M. NOPLE
THROUGH ¢

FROM: ROBERT J. COSTA
ASSISTANT STAFF D TOR
AUDIT DIVISIO

SUBJECT: DUKAKIS/BENTSEN COMMITTEE, INC. AND DUKAKIS/BENTSEN

GENERAL ELECTY{ON LEGAL AND ACCOUNTING COMPLIANCE FUND -
REFERRALS TO OFFICE OF GENERAL COUNSEL

Attached please find Exhibits A, B, and D containing matters
approved for referral to the Office of General Counsel. The
Commission approved this action on October 24, 1991.

If you have any questions, please contact Lorenzo David or
Rick Halter at 219-3720.

Attachments:

Exhibit A - Unreported Draft Account Activity

Exhibit B - Apparent Excessive In-Kind Contribution -
Legal Services

Exhibit D - Sequentially Numbered Money Orders




DURAKRIS !N COMMITTEE, INC. AND @9 EXEIBIT A
DURARIS/BENTSEN GENERAL ELECTION LEGAL PAGE 1 OF
AND ACCOUNTING CONPLIAMCE FUND --
FAR - REPERRAL TO OGC

Unreported Draft Account Activity

Sections 434(b)(4) and (5) of Title 2 of the
United States Code state, in relevant part, that each report shall |
disclose for the reporting period and the calendar year, the total'
amount of all disbursements, and the name and address of each
person to whom an expenditure in an aggregate amount or value in
excess of $200 within the calendar year is made by the reporting
committee to meet a candidate or committee operating expense,

together with the date, amount, and purpose of such operating
expenditure.

The GEC maintained a draft account which was
used primarily by state campaign offices to pay expenses. A
review of the activity in the draft account revealed that drafts,
totaling $3,153,346.34, which cleared the account during November
and December 1988 were not included on the GEC’s disclosure
reports covering this period. GEC officials stated that after the
general election available staff was not sufficient to handle the

reporting of the large volume of transactions clearing the draft
account.

The GEC attempted to report the activity on
its January and February 1989 disclosure reports. On April S,

1989, the GEC filed amended 1988 reports disclosing the draft
activity.

In the interim audit report the Audit staff
recommended that the GEC provide any additional comments deemed
necessary regarding the unreported drafts.

Regarding the unreported draft activity the
GEC states in their response "These drafts were coded into the
computer for listing on the FEC report as soon as documentation
was received from the employee who had authorized the expenditure.
However, owing to the enormous volume of drafts, the amount of
detail required, the small number of staff available after the
election to process the documentation, and the difficulty in
contacting former staffers after the election, the FEC reports for

the months of November and December did not contain complete
information.

Recommendation

The Audit staff recommends that this matter be referred to

the Office of General Counsel in accordance with the Commission-
approved Materiality Thresholds.
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Apparent Excessive In-Kind Contributions -
§!gaI Services

Section 9003.3(b)(1) of Title 11 of the Code |
of Federal Regulations states that a major party candidate or his
or her authorized committee(s) may solicit contributions to do!rar‘
qualified campaign expenses to the extent necessary to make up any§
deficiency in payments received from the Fund due to the
application of 11 C.F.R. 9005.2(b).1l/

Section 100.7(b)(14) of Title 11 of the Code
of Federal Regulations states, in part, that legal or accounting
services rendered to or on behalf of an authorized committee of a
candidate are not contributions if the person paying for such
services is the regular employer of the individual rendering the
services and if such services are solely to ensure compliance with
the Act or 26 U.S.C. 9001 et seq. and 9031 et seq. '

According to a letter, dated September 14,
1968, from a law firm to the GEC, an agreement was reached between

e the law firm and the GEC whereby the law firm agreed to update a

o 1980 electoral college memorandum. The letter states that the
services to be provided do not seem to be contributions because

o] they do not relate to a general election as defined.

on June 9, 1989, the GEC issued a $17,942.41

check to the law firm in payment of expenses associated with the

P lav firm’s work on the memorandum. The expenses were identified

< as courier services, duplicating, postage, transportation, meals,
secretarial services, etc. In a letter dated April 25, 1989, the

) lav firm indicated that as of the close of the year, $76,905.50 in
professional services had been incurred but no charges had been

N made. These charges were comprised of hourly rates for partners,
associates, paralegals, and summer associates and were exclusive

" of the $17,942.41 billed to the GEC.

The only reporting relative to this activity
vas the payment of $17,942.41 which was reported by the GEC as a
compliance expense. When questioned about the activity, a GEC
official stated that when the firm offered to do the work it was
presumed that all the work would be volunteer activity. The GEC
stated that the activity was not compliance related and that it is
the position of the GEC that the activity is volunteer exempt
activity pursuant to 11 C.P.R. §100.7(b)(3). On October 23, 1989,
the GEC sent a letter to the law firm requesting confirmation that
the services provided were exempt volunteer activity.

V4

There was no deficiency in payments from the Fund; the
candidate received his full entitlement - $46,100,000.
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In a letter dated November 1, 1989, the law
firm stated that "all lawyers who work on a pro bono matter ‘
accepted by this firm do so on a voluntary basis, but their :
compensation from the firm does not vary depending on how much !E&
bono or regular work they do for the firm." (Emphasis in i
original.) The letter goes on to say that the law firm relied on
11 C.P.R. §100.7(b)(13) which exempts from the definition of
contribution legal services rendered to or on behalf of a 3
political committee of a political party if the person paying for
the services is the regular employer of the individual rendering
the services and such services are not attributable to activities
which directly further the election of any designated candidate
for Federal office. Based on the law firm’s response, it is
unclear wvhy the law firm billed and the GEC paid for expenses
wvhich were not purportedly attributable to activities which
directly further the election of the candidate.

In the interim audit report the Audit staff
recommended that the GEC provide evidence that the law firm’s
activity is not a contribution to the GEC. This evidence should
include but is not limited to an explanation of the work performed °
by the law firm’s personnel on the electoral college memorandum
and an explanation as to why the GEC was billed for the
expenses associated with the services performed. 1In addition a
copy of the Electoral College memorandum should also be provided.

In response to the interim audit report the
GEC provided copies of correspondence between the GEC and the law
firm regarding the Electoral College memorandum and a copy of the
memorandum itself. The memorandum detailed requirements of the
Electoral College voting process and noted any irregularities the
GEC should be aware of which could result in the candidate losing
Electoral College votes. The law fira also prepared a summary of
applicable laws in each state to accompany the memorandum.

The GEC argues that "Even if the 1988 election
had been a matter for the Electoral College to decide, the legal
work should not be treated as a ‘contribution’ (which is defined
at 11 C.F.R. Section 100.7(a) to include ‘services ... made for
the purposes of influencing any election to federal office’)
because an Electoral College dispute is not an ‘election’ as the
term is defined by 11 C. F. R. Section 100.2(b). As Mr. Josephson
reiterates in his letter of November 1, 1989, ‘the Electoral
College election, which is the only election with respect to which
this firm rendered any legal services and incurred any
reimbursements, is not a general, primary, run-off, caucus or
convention, special or any other kind of election within the
meaning of 11 C.F.R. Section 100.2." The response continues that
since the work involved did not influence the general election
it does not matter whether the law firm’s work was volunteered or
not since it is outside the purview of the Commission.



DURARIS/BWMPrSEN CONNITTEE, INC. AND
DURARIS/BENTSEN GENERAL ELECTION LEGAL
AMD ACCOUNTING COMPLIANCE FUND

FAR - REPERRAL TO OGC

The Audit staff disagrees with the argument
that the work performed by the law firm did not influence the
general election. It is the opinion of the Audit staff that the
Electoral College is part of the entire general election process
and expenses incurred by the GEC related to the Electoral College
are qualified campaign expenses which are subject to the overall
expenditure limitation.

Regarding the GEC’s argument that the legal
work performed by the law firm is exempt volunteer activity under
11 C.F.R. Sections 100.7(b)(3) and (13), the Commission

has in past advisory opinions allowed partners in law firms to
work for presidential campaigns without creating a contribution
from the partnership when the partner volunteers his services to
the campaign and his compensation is based on a share in the
partnership, not related to his working hours. (See AO 1979-58

f20) and AO 1980-107.) Therefore, the activities of partners involved
in preparing the Electoral College memorandum may have been

< permissible volunteer activity, however the activities of other
lawv firm employees do not appear to be exempt volunteer activity

™M because the law firm paid regular compensation to all of the

o associate lawyers and support personnel for the time they spent on

' legal work for the GEC. According to a billing statement prepared

oo by the law firm, billable costs totalling $11,017.50 relating to
one partner were included in the $76,905.50. The remaining

2 $65,888.00 represented work performed by associates, paralegals,

oy summer associates, and other personnel.

It therefore appears that at least $65,888.00
represents a contribution from the law firm to the GEC.

4

The GEC also argues in its response that the
N $17,942.41 paid the law firm in expenses related to work on the
Electoral College memorandum was not related to the general
election. The response states that the payment of the $17,942.41
was charged incorrectly to the GEC and that a reimbursement will
be made to the GEC from the GELAC (the candidate’s general
election legal and accounting fund).

It is the opinion of the Audit staff that
since the expenses were related to the Electoral College
menmorandum that they represent qualified campaign expenses subject
to the overall expenditure limitation. The expenses are not

related to compliance with the Act and should not be reported as
compliance expenditures.

Recommendation

The Audit staff recommends that this matter be referred to
the Office of General Counsel in accordance with Commission-
approved Materiality Thresholds.



DURAKIS/BENTSEN COMMITTEE, INC. AND
DUKAKIS/BENTSEN GENERAL ELECTION LEGAL
AND ACCOUNTING CONPLIANCE FUND
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EXHIBIT D
PAGE 1 OF

December 24, 1990

LAWRENCE M. NOBLE
GENERAL COUNSEL

JOHN C. SURINA
STAFY DIRECTOR

FROA: ROBERT J. COSTA @b v RIC ""\"“\c‘c
ASSISTANT STAFF DIRECTOR
AUDIT DIVISION

SUBJECT

DUKAKIS/BENTSEN GENERAL ELECTION LEGAL AND
ACCOUNTING COMPLIANCE FUND ("GELAC") -
SEQUENTIALLY NUMBERED MONEY ORDERS

Subsequent to the completion of the audit fieldwork, the
GELAC provided photo copies of contributor checks which were
not available during the fieldwork phase of the audit.

80349

This matter is being forwarded to your office at this time
with the understanding that it will be analyzed in conjunction

< with the analysis to be performed relative to the proposed
Final Audit Report in the Dukakis-Bentsen Committee, Inc. It
D is anticipated that the proposed report will be forwarded in

early calendar 1991

Our review of this material revealed three instances
involving 126 sequentially numbered money orders. Please refer

to Attachment I; photocopies of the money orders are appended
at Attachments II - VIII.

The dates on the money orders range from May 31, 1988,
through June 15, 1988 and are in amounts ranging from $10 to
$500. Of the 126 money orders, 114 totaling $14,600.00, were
issued through Marine Midland Payment Services, Inc.*/

%/ A similar pattern was noted in our referral to your office
on July 16, 1990, regarding consecutively numbered money
orders drawn on Marine Midland Bank which were discovered
during a review of the Dukakis for President Committee

receipts. A comparison of the two series of money orders,

although drawn on the same banking institution, does not,
on its face, indicate any connection between thea.




/BNTSEN COMMITTEE, INC. AND
DURAKIS/BENTSEN GENERAL ELECTION LEGAL
AND ACCOUNTING CONPLIANCE FUND
FAR - REFERRAL TO 0OGC

Seven $100 money orders were issued through the Bank of Smitht
The five remaining money orders, totalling $60.60, were drawn on
the North Community Bank. :

The surnames listed on the purchaser’s line for the majority .
of the money orders appear to be of a Greek national origin. The
addresses listed are located in or near the New York City area. ?

The five undated money orders from the North Community Bank
Chicago, Illinois, payable to Dukakis Compliance Fund, appear,
based on the similarities found in the hand printing on the face
of the instrument, to have been prepared by a single individual.
(See Attachment II)

The seven $100 money orders from the Bank of Smithtown are
all dated June 1, 1988, and are made payable to the Dukakis for
o President Compliance Fund. Here again the similarities in the
writing appear to indicate that the same person prepared the money
s orders. (See Attachment III)

The money orders from Marine Midland Payment Services, Inc.
appear to fall into distinct patterns. The first group contains
41 money orders which were all dated June 15, 1988 and are made
payable to Dukakis Compliance Fund. The numbers run consecutively
from 0051144 through 0051185 (0051183 missing) and at a minimum

8 03

o the date and payee line appear to be written by the same hand.

" (See Attachment 1IV)

< The second group contains 13 money orders (0051080 - 0051092)
all dated June 2, 1988 and are made payable to Dukakis for

O President Compliance FPund. The payee line is distinctive since on
each payee line the word Fund is written below the line. (See

w Attachment V)

The third group involves 18 money orders numbered from
0051113 - 0051120 and 0051129 - 0051138 dated June 9, 1988 and
June 14, 1988 respectively. The money orders are all made payable
to Dukakis for President Compliance Fund and appear to be written
in the same hand as the second group mentioned above. (See
Attachment VI)

The fourth group contains 31 money orders (numbers 0155634 -
0155682, with four breaks in the sequence) all dated June 2, 1988,
with both the date typed and the payee line typed Dukakis for
President Compliance Fund.*/ (See Attachment VII)

Two money orders (0155640-41) although in the sequence, do
not have similarities to the rest of the money orders in the
sequence. (See Attachment VII, Page 2)



DURAKIS/MIATSEN COMMITTEE, INC.
DUKAKIS/BENTSEN GENSRAL ELECTION LEGAL
AND ACCOUNTING COMPLIAMCE FUND

FAR - REFERRAL TO 0GC

The final group contains 11 money orders (0155674 - 0185680,
0155684 - 0155687) dated between May 31, 1988, and June 2, 19088,
all made payable to Dukakis for President Compliance Fund. Here
again the date and payee lines on all of the money orders appear
to be in the same hand. (See Attachment VIII)

Regarding the money orders from Bank of Smithtown (Attachment
II1I), and groups two, three and five from Marine Midland {
(Attachment Vv, VI, and VIII), it is the opinion of the Audit staff
that "Compliance Fund” appears to have been added to the payee
line after the fact and appears to be written in a different hand
than "Dukakis for President”. This may be significant since a
major finding in the Dukakis for President Committee audit

involves a situation where contributions solicited for the primary
campaign were maintained in a separate account from which they
were later transferred to the General Election Compliance Fund.

. (See Proposed Final Audit Report - Dukakis for President
Committee, Finding II.C. Statement of Net Outstanding Campaign
LS Obligations and Repayment of Surplus Funds Joint Escrow Account,

Page 17 - currently undergoing legal review (Attachment IX)),.

M
It should also be noted that a review of the Dukakis for
o President Committee’s contributor data base disclosed that the
o majority of the contributors noted on the above money orders were
not listed as making any contributions to Gov. Dukakis’s primary

O campaign. This could also be an indication that the funds were
originally intended to be contributions to the primary campaign

™M however the payee line was changed to the General Election

s Compliance Fund. According to a Committee official the hand

written letters "FRONN" on many of the money orders refers to a

S Compliance Fund fundraiser held on Long Island on June 14, 1988.

i Any investigation of this matter should also pursue whether these

w contributions were solicited for the primary campaign or the
Compliance Fund.

(o N The copies attached are not of very good quality since they

were reproduced from microfila copies. The microfilm copies are

available for review in the Audit Division if you should like to
view then.

The Audit Division recommends that this matter be referred to

your office. If you have any questions, please contact Ray Lisi
or Lorengo David at 376-5320.

Attachments:

Attachment I

Summary of Sequentially Numbered Money
Orders.



DURARIS/HEPTSEN COMNITTEE, INC. AND W
DURARIS/BENTSEN GENERAL ELECTION LEGAL
AND ACCOUNTING COMPLIANCE PUND

FAR - REFERRAL TO OGC

Attachment Copies of North Community Bank Money Orders
$M430038 - M430042

Attachment Copies of Bank of Smithtown Money Orders
$308946 - 308952

Attachment Marine Midland Pa¥¥ent Servicesé Inc.
Money Orders #E - B v

$20051184 - E0051185

Attachment Money Orders #0051080 - 0051092

Attachment Money Orders #0051113 - 0051120,
#0051129 - 0051138

Attachment Money Orders #0155634 - 0155641,

#0155644 - 0155659, #0155661 - 0155665,
#0155671, 0155682

Attachment Money Orders #0155674 - 0155680,
$0155684 - 0155687

Attachment Statement of Net Outstanding Campaign
Obligations and Repayment of Surplus Funds




MH1420 |
ATTACHMENT 1
DURAKIS/BENTSEN COMMITTEE, INC. CONPLIANCE FUND
SUNNARY OF COMSECUTIVELY NUMBERED MONEY ORDERS
Range of Money Orders $of Money Orders Dollar Va
Nacine BRidland Pa nt
§ctvIcos, Inc.

0051080 - 0051092 13 1,300.00

0051113 - 0051120 8 1,150.00
U 0051129 - 0051138 10 8%0.00
o 0051144 - 0051182 39 3,900.00
; 0051184 -~ 0051185 2 400.00
M 0155634 - 0155641 8 2,000.00

0155644 - 0155659 16 1,600.00
o 0155661 - 0155665 5 $00.00

0155671 1 100.00
O 0155674 - 0155680 7 700.00
O 0155682 1 100.00

0155684 - 0155687 4 2,000.00
~M

Bank of Smithtown
<
o 308946 - 308952 7 700.00
N North Community Bank
o Me30038 - M430042 5 ___60.00

Totals 126 $ 15,360.00
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Stikcni;:-ét Net Outstanding Campaian Obligations
and Repayment of Sn:qus funds

Section 9034.5(a) of Title 11 of the Code of Federal
Regulations states, in part, that within 15 calendar days after :
the candidate’s date of ineligibility, as determined under 11 CF|
9033.5, the candidate shall submit a statement of net outstandis
campaign obligations (NOCO).

80 3 76

i The NOCO statement shall contain, in addition to other
items, cash on hand as of the close of business on the last day |
eligibility (including all contributions dated on or before that
date vhether or not submitted for matching).

o Section 9038.3(c)(1l) of Title 1l of the Code of Federa

' Regulations requires a candidate wvhose net outstanding caspaigs

Te) obligations reflect a sucrplus on the date of ineligibility te
repay to the Secretary, within 30 calendar days of the

o ineligibility date, an amount vhich represents the amount of
matching funds contained in the surplus. The amount shall be-an
amount equal to that portion of the surplus wvhich has the sames
ratio to the total surplus that the total amount received by ths

candidate from the matching payment account bears to the total.

deposits made to the candidate’s account.

4 3 ¢

Section 9038(b)(3) of Title 26 of the United States: Coc
states that amounts received by a candidate from the matching
payment account may be retainsd for the ligquidation of all
obligations to pay qualified campaign expenses incurred for a
peciod not exceeding 6 months after the end of the matching

%/ This amcunt is subject to change based on the review of- .-
records recesived in response to Pindings 1I.B.3. and ILES
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payment period. After all obligations have been liquidated, tha
portion of any unexpended balance remaining in the candidate’s
accounts which bears the same ratio to the total unexpended
balance as the total amount received from the matching payment
account bears to the total of all deposits made into the

candidate’s accounts, shall be promptly repaid to the matching
payment account.

On August S, 1988, the candidate subaitted a NOCO
stataent wvhich indicated that the Committee was in a deficit
position at July 20, 1988, Governor Dukakis’ date of
ineligibility. During audit fieldwork conducted in 1989, the
Audit staff reviewed the components of the NOCO statement and
reached agreement with Committee officials on all of the
components except the cash on hand total as discussed below.

Joint Egscrow Account

Section 110.1(b)(2)(ii) of Title 11 of the Code of'
Federal Regulations states that in the case of a contribution not
designated in writing by the contributor for a particular

election, the contribution shall be considered made with respect
to the next election after the contribution is made.

The Committee opened a checking account entitled
"joint escrow account® on June 10, 1988. A review of the joint

b
escrov account revealed that $896,627.90 of the $1,447,750.42
deposited into the account represented contributions dated on o
beSore July 20, 1988.*/ It is the opinion of the Audit staff that
these contributions represent contributions to Governor Dukakis’
primary campaign and should be included in the cash on hand total

at July 20, 1988, which would result in the campaign being in a
surplus position on that date.

The Committee disagreed with the Audit staff’s _
position and provided a letter outlining their position. 1In the |
letter the Committee contends that it halted its primary election
fundraising efforts in June 1988, because it was likely to raise
more than it could legally spend and it was evident that after ths
California primary (June 7, 1988), Governor Dukakis was assucred- of |
the Democratic Party presidential nomination. The letter further
states that "since both of these facts were generally known, the
Committee believed that there was a strong likelihood that
subsequent contributions received were, in fact, intended by the
contributors to be designated for the benefit of Mike Dukakis’
general election campaign, or the Dukakis General Election Legal

Of the $896,627.90, checks representing approximately 61%, or
$551,241.35, were dated prior to.June 1, 1988.
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and Compliance (GELAC) Fund."*/ The letter continues “The -
Committee believes that it has, without the guidance of
Regulations, acted prudently and reasonably to confirm what it
reasonably believed to be the intentions of the post primasy

election donors whose contributions could "influence" only the
general election.” The Committee refers to MUR 2154 and states

that the inferred intent of the contributors was ultimately
confirmed in writing.

Regarding the Committee’s statement that it haltec
its primary fundraising in June of 1988, the evidence appears to
trefute that contention. During the period June 10, 1988 through
July 20, 1988, approximately 1.1 million was received by the i
Committee and deposited to the joint escrow account. Of this
amount, only $27,735.00 could be associated with a solicitation t
the GELAC.**/ The Committee’s argument that it acted prudently
without guidance of regulations is also without merit. The
regulations are clear in this instance and relate specifically te
the issue at hand. Under 11 C.P.R. §110.1(b)(2)(ii), a ,
contribution received by the Committee which is not designated in
writing for a particular election shall be considered made with
respect to the next election; in this case, the nomination of
Governor Dukakis at the Democratic National Convention, which
marks the end of the primary election.

Regarding the reference to MUR 2154, in that case,
the question was whether excessive primary contributions were
redesignated to a committee’s general election compliance fund
within a reasonable amount of time. The regulations at 11 C.r.R.
$§110.1(b)(3), which were not in effect at the time MUR 2154 was
opened, offer specific guidance for redesignating excessive
contributions to another election. In the case at hand, we are
not dealing with excessive contributions but rather contributions
received which were within the individual’s $1,000 contribution

limitation. Therefore, the facts in MUR 2154 are not analogous t¢
the present situation.

It should also be noted that in May 1988, a member
of the Committee’s legal staff contacted a Commission Audit state
member to inquire whether the operation of the joint escrow
account was acceptable. Upon reviewing these facts, the Committse
wvas notified that it was the position of the Audit Division that
the contributions represented contributions to the primary

campaign and would be considered a part of the surplus at the dats
of ineligibility. :

*/ The apparent inference drawn by the Committee relative to the

contributions at issue is, in the opinion of the Audit staff,
without merit.

#*/ 1In calculating the total representing primary contributioas,
the Audit staff did not include checks made payable to the
GELAC, checks accompanied by a GELAC solicitation, or

contributions which would have been excessive during the-~
prtimary. i
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Based on the facts noted above, it is arp.tcat
upon becoming aware that the Committee would most likely have a
surplus at the date of ineligibility, the Committee attempted teo
eliainate the surplus by virtue of transmittals via the joiat

escrov account to the GELAC. The Audit staff has included as

on hand on the date of ineligibility all coatributions dated on:
before July 20, 1988, which were deposited into the joint escrow
account, except those designated for the GELAC. 9

The Commissioners discussed the activity related ¢
the joint escrow account and resultant repayment iaplicatiens in
meeting on January 23, 1990, and adopted the approach taken in ]
Recommendation #8. The following is a quote of a statement made

by one of the Commissioners prior to the Commission reaching its |
decision regarding Recommendation #8.

"The Commission’s regulations do not address
this issue. The regulations do sanction the
redesignation of excessive contributions to the legal
and accounting compliance fund (11 C.F.R.
§9003.3(a)(1)(iii)) and the redesignation of
contributions made after the beginning of the general
election expenditure report period but designated for
the primary ("post-primary designated contributions®)

id.). The latter provision is somewhat analogous to

situation at hand because it permits the

redesignation of otherwvise permissible primary
contributions. On its face, the regulation would seem
to allow the redesignation of post-primary designated
contributions even if the primary would have a debt
aftervard. However, it would be inconsistent with the
Commission’s congressional mandate to allow a committee
to, in essence, create debt that would lead to
entitlement for post ineligibility matching funds. Ia
other words, a committee should not be able to claia a
net debt, and hence entitlement to post ineligibility
matching funds, if it dissipated its permissible
primary contributions to do so. Taken to its extreme,
a committee could redesignate all of its unmatched
contributions (The redesignation of matched
contributions would result in other problems, such as
loss of entitlement) and unnecessarily create a huge
deficit with a resulting claim for matching funds.

"The current language of §9003.3(a)(1)(iii)
pertaining to redesignation of post-primary designated
contributions, effective April 8, 1987, evolved from a
somevhat similac provision in the previous version of
11 C.r.R. §9003.3. However, the prior version made
clear that such redesignations were permissible only if

the primary committee retained sufficient funds to pay
its remaining debts."
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"Contributions which are made after the
beginning of the expenditure report period but which
are designated for the primary election may be
deposited in the legal and accounting compliance fund:
Provided, that the candidate already has sufficient
funds to pay any outstanding campaign obligations
incurred during the primary campaign....(11l C.P.R.
§9003.3(a)(1)(1i1) (effective July 11, 1983).})"

*Though the current language did not retain
this protective phrasing, there appears to have been no
intent to alter the prior approach. See 52 Fed. Reg.
20865, 20866 (June 3, 1987). Indeed, as noted, it
would be contrary to public policy to allow the
creation of debt and the consequent entitlement to post
ineligibility matching funds. Accordingly, the
Committee should be permitted to redesignate and
transfer-out to the GELAC only so much of the
contributions as would not leave the Committee in a net
debt position ($686,282.26 worth). The remaining
amount in question, $210,345.64 ($896,627.90 -
$686,282.26), cannot be redesignated and transferred-
out, must be repaid by GELAC, and must therefore be
included in Committee’s cash on hand figure."

"Secause the Committee did not keep records
sufficient to enable the auditors to determine whether
the redesignations in question took place within 60
days as the regulations at 11 C.FP.R. §110.1(b)(5) would

» require, and because the 60 day time period has been
incorporated for other redesignation situations under
§9003.3(a)(1)(1ii), the Committee still has the burden
of demonstrating that the contributions it wishes to
treat as redesignated were processed within the 60 day
time frame. Fror nowv, the Commission should treat the

full $896,627.90 as primary contributions and hence as
part of the cash on hand totals."”

The Commission further determined that
redesignations of contributions would be considered timely
received if it can be demonstrated that a written redesignation

vas received no later than 60 days from the date on the
contributor’s check.

Absent such evidence, the contributions in qncntt-:
will remain as part of cash on hand for NOCO putrposes.

As noted on the NOCO statement contained in the o
interia audit report, the Committee was in a surplus position om

Governor Dukakis’ date of ineligibility. Application of the: e
repayasnt ratio contained at 11 C.r.R. §9038.3(c)(1) to the them
caleulated surplus equates toc a repayment figure of $204,288.50:

It wvas alsc noted that any adjustments to the NOCO statement:dus
to a change in winding down costs, etc., may result ia a

!
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this figure. 1In addition, after receipt of the Committes'’s {
response concerning other issues in the report, a revised NOCD |
statement, including a change in the surplus repayment, if
varranted, would be included in the final audit ceport.

In the interim audit report, the Audit Stagg
cecommended that within 30 calendar days of service of the repot
the Committee should provide evidence that the contribution chee
dated prior to July 21, 1988, included in Audit’s cash-on-hand f
NOCO purposes, were redesignated to the GELAC within 60 days of
receipt. In making the decision the Committee should consider th
date on the contribution check as the receipt date and provide ¢t
Audit Staff with evidence as to the date of receipt of the
contributor’s redesignation.

In response to the interim audit report, the |
Committee stated that it was not the practice of the Committese ¢
date stamp cocrrespondence vhen received. An affidavit of the
former Compliance Fund Director explains that contributions wers
not transferred from the joint escrow account until a coatributo
fora redesignating the contributions was received. It should be
noted that in a few instances, the Audit staff identified
contributions transferred from the joint escrow account to the
Compliance Ffund without a letter authorizing the redesignation.

It is the opinion of the Audit Staff that the
Committee’s response does not contain sufficieant competent
evidenciary material to establish the date of receipt of the
contributor’s redesignation. The Audit Staff cannot accept, as
evidence of the date of receipt of a redesignation letter, the
statement of one individual that transfers were not made until a'
redesignation letter was received.

The Committee also argues that the time period in'
which action must be taken on the contributions is more i

appropriately 80 days rather than the 60 days allowed in the
interia report. The Committee cites 11 C.F.R. §5102.8(a) and.
103.3(a), which provide 10 days for persons receiving
contributions to foward them to the trsasurer and a second 10 ¢
peciod from the date of the treasurer’s receipt to deposit of.
contribution. The Committee proposes to add this 20 day period |
onto the 60 day period provided in the interim audit reporst.
Committee alsc continues to argue that the contributions weze
properly reattributed, however, if the Commission accegts the 80
day time period, the Committee will accept the Commission’s
determination in this matter. It is the opinion of the Audit
Staff that since the Committee has not provided sufficieat
competent evidenciary matecial to establish the date of ¢

m‘-’t_ 3
the contributors’ redesignation letters, the Committse has nst
provided evidence that the redesignation letters were received.
within 60 or even 80 days from the date of the check.
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The Committee did provide evidence that twe
contributions from two contributors totalling $2,000 were

documented as Compliance Fund coatributions and should not be:

included in cash on hand at July 20, 1988. The Audit stags hllwi
adjusted the NOCO statement accordingly.

The Committee’s NOCO |
statement, as amended by the Audit staff, appears below. 3
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RECEIVED
F.EC

SECRETARIAT
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Washington, D.C. 20463

FIRST GENERAL COUNSEL’S REPORT SENS|T|VE

MUR #3449
STAFF MEMBER: Dawn Odrowski

SOURCE: Internally Generated

RESPONDENTS: Dukakis/Bentsen Committee, Inc., and
Dukakis/Bentsen General Election Legal and
Accounting Compliance Fund and 1
Edward Pliner, as treasurer of both;
FPried, Frank, Harris, Shriver and Jacobson

RELEVANT STATUTES: % 434(b)(4)
434(b)(5)(A)
441la(a)(1)(A)
441a(f)
441b(a)
431(8)(A)(i) and(ii)
431(8)(B)(i) and (ix)
441f¢€

§ 9003(b)
. § 100.2(a) and (b)
. § 100.7(b)(3) and (14)
. § 9003.3(a)(1)(1)
. § 9003.3(a)(2)

INTERNAL REPORTS CHECKED: Audit documents
FEDERAL AGENCIES CHECKED: None

I. GENERATION OF MATTER

This matter was generated by an audit of the Dukakis/Bentsen
Committee, Inc. ("the Committee”) and the Dukakis/Bentsen General
Election Legal and Accounting Compliance Fund ("GELAC") pursuant
to 26 U.S.C. § 9007(a). See also 26 U.S.C. § 9009(b). The
Commission voted to refer certain issues arising from the Final

Audit to the Office of the General Counsel for enforcement.

1. Robert A. Farmer was the treasurer at the time the events
at issue occurred.




Attachment 1.2

II. PACTUAL AND LEGAL AMALYSIS>

A. Unreported Draft Account Activity

The Federal Election Campaign Act of 1971, as amended ("the
Act") requires each report filed by a political committee to
disclose for the reporting period and the calendar year, the total
amount of all disbursements and all disbursements made for
specific categories, including operating expenditures. 2 U.S.C.

§ 434(b)(4). Moreover, each report must disclose the name and
address of each person to whom a committee makes an expenditure in
an aggregate amount or value in excess of $200 within the calendar
year to meet a candidate or committee operating expense, together
with the date, amount, and purpose of such expenditure. 2 U.S.C.
§ 434(b)(5)(A). During the 1988 election cycle, the Committee
maintained a draft account used primarily by state campaign
offices to pay expenses. The Audit staff’s review of this account
disclosed that drafts totaling $3,153,346.34, which cleared the
account during November and December, 1988, were not included in
the Committee’s disclosure reports for the relevant period. The
Committee filed amended reports disclosing the draft activity on

April 5, 1989.

2. The referral originally included an Exhibit C which
concluded that the Committee had exceeded the expenditure
limitation applicable to candidates receiving public financing.
The Commission determined in the Final Audit Report that the
Committee did not exceed the expenditure limitation so that
issue is not addressed here.

3. All citations are to statutes and regulations which were in
effect in 1988. :
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The Committee’s response to the Interim Audit Report stated
that the November and December reports contained incomplete
information because it had insufficient staff to timely process
documentation relevant to the large volume of drafts, particularly
given the reporting detail required and the difficulty it
encountered contacting former campaign staffers for necessary
information. The Committee also pointed out it had "attempted" to
report the activity on its January and February 1989 teports.4
Committee’s January 4, 1991 Response to the Interim Audit
("Interim Audit Response”) at 11.

Although the Committee remedied this reporting violation, its
correction was untimely and the violation involved a significant
amount of draft activity. Only 42% of the Committee’s operating
expenditure disbursements for the relevant period were timely
reported. Therefore, this Office recommends that the Commission
find reason to believe that the Dukakis/Bentsen Committee, Inc.,
and Edward Pliner, as treasurer, violated 2 U.S.C. § 434(b)(4).

B. Electoral College Memo -- Legal Services and
Related Expenses

1. Excessive In-Kind Contribution/Violation of
Public Punding Agreement —- Legal Services

a. Law
Under the Act, no person shall make contributions to any
candidate and his or her authorized committees with respect to any

election for Federal office which exceed $1,000 in the aggregate.

4. By this, the Committee apparently means it disclosed some,
but not all, of the unreported draft activity in these 1989
reports before disclosing all the unreported activity in the
April, 1989, amendments to its 1988 reports.
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2 U.8.C. § 441a(a)(1)(A). The term "person" incluces a
partnership. 2 U.8.C. § 431(11). 8imilarly, no candidate or
political committee shall knowingly accept any contribution in
violation of the provisions of Section 44la. 2 U.8.C. § 44la(f).
The Act also prohibits the making and receipt of corporate
contributions in connection with Federal elections. 2 U.S.C.
§ 441b(a).

A contribution by a partnership shall be attributed to the
partnership and to each partner either in direct proportion to his
or her share of the partnership or by agreement of the partners
under certain conditions. 11 C.F.R. § 110.1(e). A contribution
by a partnership shall not exceed the contribution limitations of
the Act and accompanying requlations. Id. No portion of such
contribution may be made from the profits of a corporation that is
a partner. 1Id.

Under the statutes, the term "contribution" is broadly
defined to include any gift, subscription, loan, advance, or
deposit of money or anything of value made by any person for the
purpose of influencing any election for Federal office.

2 U.S.C. § 431(8)(A)(i). A contribution also includes the payment
by any person of compensation for the personal services of another
person which are rendered to a political committee without charge
for any purpuse. 2 U.S.C. § 431(8)(A)(ii). However, legal or
accounting services rendered to or on behalf of an authorized
committee or a candidate are specifically excluded from the
definition of contribution if the person paying for such services

is the regular employer of the individual rendering such services
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and i{f such services are solely for the purpose of ensuring

compliance with the Act or with the public financing provisions
(chapter 95 or 96 of Title 26). See 2 U.S.C. § 431(8)(B)(ix).
The value of services provided without compensation by any
individual who volunteers on behalf of a candidate or political
committee is also excluded from the definition of contribution
under 2 U.S.C. § 431(8)(B)(i) and 11 C.F.R. § 100.7(b)(3).
Under the Presidential Election Campaign Fund Act (the "Fund
Act"), candidates for President and Vice President must agree as

part of their eligibility requirements for public financing, that

neither they nor their authorized committees will accept
contributions to defray qualified campaign expenditures.
26 U.S.C. § 9003(b)(2).

b. Facts

In September 1988, the New York law firm of Fried, Frank,
Harris, Shriver & Jacobson, a partnership including professional
corporations ("the firm"), agreed to update a 1980 memorandum it

had written concerning the electoral college and to provide it to

95043680407

the Committee without charge. 1In a September 14, 1988, letter
notifying the Committee that the firm would do the work,
a firm partner ("the partner”) expressed his opinion that the

legal services would not constitute contributions because they did

not relate to a general election "as defined." Attachment 2 at 2.

The partner also explained the firm’s pro bono policy required

that it bill and collect monthly out-of-pocket expenses made in
connection with the free legal services the firm provided,

including disbursements made for duplicating, phone calls,
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computer time, and messenger and data research services. 1d.

The firm sent the Committee an updated electoral college
memorandum ("the memo") on or about October 27, 1988.

Attachment 3. Subsequently, in an April 25, 1989 response to a
Committee inquiry about invoices it had received, the firm noted
it had incurred $76,905.50 in professional service fees preparing
the memo for which it had not billed the Committee. Attachment 2
at S. These charges consisted of time spent preparing the memo by
the partner, associates, paralegals and summer associates,
apparently billed at varying hourly rates. 1Id. at 8-9. 1In
addition, the firm noted the Committee owed $17,942.41 in actual
expenses incurred in connection with the memo. Id. at 7.

The Committee reimbursed the firm $17,942.41 for the memo
expenses on June 9, 1989, and reported this disbursement in its
1989 July Monthly report as a compliance expense.s Attachment 2
at 11-13. No payments were made for the $76,905.50 in legal
services provided.

c. Audit Determination and Committee’s Response

Audit determined that the legal services the firm provided to
the Committee without charge constituted an excessive in-kind
contribution totaling at least $65,888 and included this amount in

its calculation of the Committee’s operating expenditures subject

5+ In response to the Interim Audit, the Committee
contended it had erroneously paid the memo expenses and on
January 15, 1991, GELAC reimbursed the Committee for the
expenses. This "reimbursement” is discussed further at
Section II.B.2.b.
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to the expenditure limitation of 2 U.S.C. § 441a(b).® See Final
Audit Report on Dukakis/Bentsen Committee, Inc., and the
Dukakis/Bentsen GELAC ("rinal Audit Report") at 10. Audit also
determined that the $17,942.41 in memo-related expenses were
qualified campaign expenses also subject to the Committee’s
expenditure limitation. 1d.

The Committee presented essentially two arguments supporting
their contention that the value of legal services provided in
connection with the memo update was not an in-kind contribution.
First, during the audit, the Committee orally argued that the
firm’s work was exempt volunteer activity pursuant to 11 C.F.R.
§ 100.7(b)(3). Attachment 1 at 3; see also Attachment 2 at 14.
To support this position, the Committee referenced a November 1,
1989 letter it sought from the firm stating that lawyers who work
on the firm’s pro bono matters do so voluntarily, but receive
their ordinary compensation while doing so.] Attachment 2 at
14-15; see also Interim Audit Response at 9. Second, in its
written response to the Interim Audit Report, the Committee
contended that the legal services were not contributions because
the memo dealt solely with issues relating to the electoral

D ————

6. In-kind contributions are reported as both contributions
and expenditures. See 11 C.F.R. § 104.13.

7. The firm also stated in this letter that it relied upon
11 C.F.R., § 100.7(b)(13) when it agreed to update the memo.
That regulation exempts from the definition of contribution
certain legal services provided to any political committee of
a political party which are not attributable to activities
that tectly further the election of a candidate for federal
office. 8ince the Committee is an authorized committee of a

candidate and not a political party committee, that
regulation is inapplicable here.
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college election. According to the Committee, an electoral
college election is not an "election" as defined at
11 C.F.R. § 100.2. As part of this argument, the Committee also
seems to maintain that legal work related to the 1988 electoral
college election did not influence the 1988 general election since
that election was not "a matter for the Electoral College to
decide." See Interim Audit Response at 9.

d. Legal Analysis

The legal services provided to update the electoral college
memo appear to constitute an excessive in-kind contribution to the
Committee because they were made for the purpose of influencing a
federal election and do not fall within any relevant statutory
exemptions. Additionally, because the firm is a partnership that
includes professional corporations, a portion of the in-kind
contribution may constitute a prohibited contribution.

The correspondence and memo provided in response to the
Interim Audit Report show that the firm’s legal work indeed
concerned the Electoral College. Attachment 3. The memo outlined
the general requirements and procedures by which electors are
appointed and discharge their duties. It also pointed out
possible irregularities with a view toward preventing any
"mishaps” in the electoral college process which might have
defeated the Dukakis/Bentsen ticket. The cover letter enclosing
the memo described the work as "a summary of actions to be taken
in preparation for the selection and voting of the Electoral
College."” Attachment 3 at 1. A comprehensive summary of state

laws relating to selection of electors and procedures governing
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each state’s electoral college election was included with the
memo. See sample summary contained in Attachment 3 at 12-13.

Contrary to the Committee’s contention, the firm’s electoral
college research was undertaken for the purpose of influencing an
election to federal office since the Electoral College is an
essential part of any general presidential election. Electoral
College votes are acquired by a candidate based upon the general
election results and a candidate must prevail in Electoral College
votes to become President regardless of the popular vote. See
U.S. Const. art. 11, §1 and amend. XII. 1Indeed, the Presidential
Campaign Fund Act defines "presidential election"™ as "the election
of presidential and vice-presidential electors."” The Committee
acknowledged the integral nature and importance of the electoral
college process to the popular election when it requested the firm
to update the memo to use "as our primary resource when the
campaign develops our strategy to deal with the possibility of a
‘faithless elector’ situation."™ Attachment 2 at 1.

The Committee’s reliance on 11 C.F.R. § 100.2 generally, and
Section 100.2(b), specifically, to assert that no contribution
resulted because the electoral college is not an election is
misplaced. The definition of "election" as used in the Act and
regulations is broadly defined at 11 C.F.R. § 100.2(a) as the
"process by which individuals . . . seek nomination for election
or election to Federal office (emphasis added)." As noted
earlier, the electoral college is part of the process by which an
individual seeks election to the Office of President.

Since the firm’s memo-related legal services were provided to




influence a federal election, one of the statutory exemptions
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would have to apply to prevent a contribution from resulting.
None of the exemptions appears to apply here. The legal services
provided were not exempt under 2 U.S.C. § 431(8)(B)(ix) (or
11 C.F.R. § 100.7(b)(14)) since the nature of the legal work
performed was unrelated to ensuring compliance with the Act or
public financing provisions. Rather, the memo served a strategic
purpose -- to point out possible problems in the electoral college
process so the Committee could prevent or correct them to ensure
the ticket’s victory. Additionally, the comprehensive state law
summary provided the Committee with a ready legal reference tool
in case such problems arose.

Similarly, the legal services cannot be considered exempt
volunteer activity pursuant to 2 U.S.C. § 431(8)(B)(i) (or
11 C.F.R. § 100.7(b)(3)). Although the firm stated in a letter to
the Committee that its lawyers work on pro bono matters
voluntarily, it also admitted that they are paid their ordinary

compensation while doing 80.8

Attachment 2 at 15. Since lawyers
and other salaried staff who worked on the memo apparently
received their regular compensation while doing the work, their
services fall outside the volunteer activity exemption which only

excludes from the "contribution®" definition, "the value of

services provided without compensation by any individual who

volunteers on behalf of a candidate or political committee.

2 U.S.C. § 431(8)(B)(i); see also AO 1982-4. By contrast, the

8. The firm’s response regarding its pro bono policy addressed
only lawyers.
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services attributable to the firm partner may have been
permissible if his compensation was tied to his proprietary
interest in the firm. See AOs 1979-58 and 1980-107 (concluding
that compensation paid by a law firm to a partner volunteering
services to a political committee was not a contribution where the

compensation was tied to partner’s proprietary interest in the

firm and not to the number of hours worked) and cf. AO 1980-115

(concluding firm contribution may result if compensation paid to
candidate-partner is not reduced to reflect lower number of hours
worked since compensation is partially based on client billable
hours). Audit valued the firm’s in-kind contribution at $65,888
-~ the total cost for each hour firm employees worked on the memo
as reflected in the firm’s billing statement. Attachment 2 at
8-9. The cost of the partner’s time, $11,017.50, was excluded
($76,905.50 - $11,017.50 = $65,888).

Because the law firm is a partnership that includes
professional corporations, a portion of the firm’s in-kind
contribution may be attributable to a corporate partner resulting
in a prohibited contribution. Additionally, the in-kind
contribution was accepted by the Committee to defray qualified
campaign expenses for the general election in violation of
26 U.S.C. § 9003(b).

Therefore, this Office recommends that the Commission find
reason to believe that (1) the Dukakis/Bentsen Committee, Inc.,
and Edward Pliner, as treasurer, violated 2 U.S.C.

§§ 441a(f) and 441b(a) for accepting an excessive in-kind

contribution from the firm, a partnership including professional
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corporations, and (2) PFried, Frank, Harris, Shriver and Jacobson
violated 2 U.8.C. §§ 44la(a)(1l)(A) and 441b(a) for making such

contribution.?

Moreover, this Office recommends that the
Commission f£find reason to believe that the Dukakis/Bentsen
Committee, Inc., and Edward Pliner, as treasurer, violated
26 U.S.C. § 9003(b).

2. Improper Use of Compliance Funds —- Memo Expenses

a. Law

Commission regulations permit a major party candidate for
president to accept private contributions to a legal and
accounting compliance fund in addition to any public financing
received. 11 C.F.R. § 9003.3(a)(1)(i).

Compliance fund contributions shall be used only: (1) to
defray legal and accounting costs provided solely to ensure
compliance with the Act and Title 26; to defray overhead costs
related to ensuring compliance; to defray any civil and criminal
penalties imposed under the Act; to make repayments to the
Presidential Election Campaign Fund; to defray the cost of
soliciting contributions to the compliance fund; and to make a
loan to an account established pursuant to 11 C.F.R. § 9003.4 to
defray qualified campaign expenses incurred prior to the
expenditure report period or prior to receipt of federal funds
provided loans are restored to the compliance funds. 11 C.F.R.

§ 9003.3(a)(2)(i).

9. This Office makes no recommendation at this time with
regard to possible excessive contributions by individual
partners pending responses to discovery requests.
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b. Analysis

As noted earlier, Audit determined that the $17,942.41 in
memo-related expenses were qualified campaign expenses subject to
the Committee’s expenditure limitations and were not related to
compliance with the Act. PFinal Audit Report at 10 and
Attachment 1 at 5. The Committee paid the firm for these expenses
on June 9, 1989 and reported the $17,942.41 disbursement in its
1989 July Monthly report as a compliance expense. Later, in
response to the Interim Audit, the Committee contended that it had
erroneously paid the expenses since the legal work associated with
the memo "did not influence the general election." 1Interim Audit
Response at 14. The Committee further stated that in May 1989 its
legal counsel had instructed GELAC to pay the memo expenses. 1d.
and Attachment 2 at 5.10 Consequently, on January 15, 1991, GELAC
reimbursed the Committee for the full amount of the memo expenses.

The Committee’s position lacks clarity. By saying that GELAC
originally should have paid for the expenses, the Committee is
treating the expenses as having been compliance-related. The
Committee also states, however, that the memo was "unrelated to
the general election.” 1If this were so, the memo expenses could
not be considered compliance-related. The Committee also cites to
11 C.F.R. § 9003.3(a)(2)(iv) in support of GELAC’s payment of the
expenses. That regulation permits any excess campaign funds

remaining after payment of all general election expenses to be

10. Committee counsel’s instructions on the first invoice for a
portion of the memo expenses, however, directed Committee staff

on October 28, 1988, to "pay and charge general election." See

Attachment 2 at 11.




used to retire primary debts or for "any purpose permitted under
wll

2 U.8.C. § 439a and 11 C.F.R. Part 113.
Whatever the Committee’s position, the use of GELAC funds to
pay for the memo expenses was improper. As previously discussed,
the memo was not related to the Committee’s compliance with the
Act; rather it discussed strategy and outlined procedures for the
electoral college. Moreover, the use of GELAC funds to reimburse
the Committee for the memo expenses does not appear to fall within
any of the permissible uses enumerated at 11 C.F.R.
§ 9003.3(a)(2). 8Since the memo expenses at issue here are general
election-related expenses, 11 C.F.R. § 9003.3(a)(2)(iv) is simply
inapplicable. Therefore, this Office recommends that the
Commission find reason to believe that Dukakis/Bentsen Committee,
Inc. (Dukakis/Bentsen General Election Legal and Accounting
Compliance Fund), and Edward Pliner, as treasurer, violated
11 C.F.R. § 9003.3(a)(2) by using compliance funds to defray
non-compliance related general election expenses.

C. Sequentially-Numbered Money Orders

Under the Act, it is unlawful for a person to make a
contribution in the name of another person or to knowingly permit
his or her name to be used to effect such a contribution.

2 U.S.C. § 441f. similarly, it is unlawful for a person to

11. Those provisions prohibit excess campaign funds to be
converted to personal use, but permit such funds to be used to
defray expenses incurred in connection with an individual’s
duties as a federal officeholder, to be donated to charity or to
be "used for any other lawful purpose." The Committee
apparently relies on the "lawful purpose" language here. See
Interim Audit Response at 14, footnote 3.
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knowingly accept a contribution made by one person in the name of
another person. 1d.

Upon examining documents made available by GELAC only after
completion of audit fieldwork, the Audit staff found that GELAC
received a total of $15,360 in contributions in the form of three
sets of sequentially numbered money orders. Attachment 1 at
6 and 10. The majority of the money orders, 114 totaling $14,600,
were drawn on an account at Marine Midland Payment Services, Inc.,
("Marine Midland") and are dated between May 31, 1988, to June 15,
1988. Attachment 1 at 6, 16-52. Seven $100 money orders were
drawn from the Bank of Smithtown, ("Smithtown") all dated June 1,
1988. Attachment 1 at 7, 13-15. The five remaining money orders,
totaling $60, were drawn from the North Community Bank of Chicago,
Illinois ("NCB"). Attachment 1 at 7, 11-12.

The Audit staff points out that in addition to the sequential
ordering and dating patterns, each of the three groups of money
orders evidence similarities which suggest that an individual
other than the purchasers filled them out. The Smithtown money
orders are each made payable to "Dukakis for President Compliance
Fund” in handwriting that appears to be the same for each order.
Similarly, the NCB money orders are all undated, payable to
"Dukakis Compliance Fund" and the payable line and purchaser’s
name and address also appear to be written in the same upper and
lower case printing. Such similarities also exist for the 114
Marine Midland money orders. Each of these money orders bears the
name of individuals residing in the New York area and all but 15

are in amounts of $100 or less. The Audit staff states that the




!

<
o
(e 0]

&

95043

Y

Marine Midland money orders fall into five distinct subgroups of
sequentially numbered money orders. Within these subgroups, each
money order is sequentially-numbered, bears the same date or g}oup
of dates, and appears to have been filled out by the same person.
Audit also notes that 49 money orders appear to have had the words
"compliance fund" added. See Attachment 4 (chart describing the
particular patterns noted in each of the subgroups).

The sequential numbering, uniform handwriting and typing and
consistent dates within each set of money orders raise a guestion
as to the actual source of the funds used to purchase these money
orders. See MUR 3089 (Commission found reason to believe that a
violation of 2 U.S.C. § 441f occurred with regard to sequential
money orders from Banco de Santander, P.R. and Marine Midland Bank
payable to "Dukakis for President" either uniformly typed in the
same type-face or evidencing handwriting similarities) and
MUR 2717 (Commission found reason to believe that a violation of
2 U.S.C. § 441f occurred with regard to sequential money orders
from Bay Ridge Federal Savings payable to "Haig for President"
written for the same amount, dated the same day, and evidencing
handwriting similarities on the payee and signature of drawer
lines).12 Based on the foregoing, therefore, this Office
recommends that the Commission find reason to believe that the

Dukakis/Bentsen Committee, Inc. (Dukakis/Bentsen General Election

12. See also MUR 1353 (Commission found reason to believe that

the Carter/Mondale Presidential Committee violated 2 U.S.C.

§ 441f by using cash contributions to purchase money orders
under the contributor names of employees of a restaurant where a
fundraiser was held).




l

<
o
©
O
M
<
O
T
N

«17=
Legal and Accounting Compliance Fund), and Edward Pliner, as
treasurer, violated 2 U.S.C. § aq1£.13

III. RECOMMENDATIONS

1. Frind reason to believe that the Dukakis/Bentsen
Committee, Inc., and Edward Pliner, as treasurer, violated
2 U.S.C. §§ 434(b)(4), 441a(f) and 441b(a) and 26 U.S.C.

§ 9003(b).

2. Find reason to believe that Dukakis/Bentsen Committee,
Inc. (Dukakis/Bentsen General Election Legal and Accounting
Compliance rFund), and Edward Pliner, as treasurer, violated
2 U.S.C. § 441f and 11 C.F.R. § 9003.3(a)(2).

3. Find reason to believe that Fried, Frank, Harris, Shriver
and Jacobson, a partnership including professional corporations,
violated 2 U.S.C. §§ 44la(a)(l)(A) and 441b(a).

4. Approve the attached Factual and Legal Analyses.

5. Approve the appropriate letters.

\(/13/4}

Date l |

awrence M. N e
General Counsel

Attachments
1. Audit referral including sequential money orders
2. Correspondence relating to electoral college memo
3. Electoral college memo and cover letter
4. Description of Midland Marine sequentially-
numbered money orders
5. Factual and Legal Analyses

13. Given the large number of money orders and their respective
amounts, this Office makes no recommendation at this time
regarding the individual contributors pending discovery
responses from the Committee.




FEDERAL ELECTION COMMISSION

WASHINCTON D C 204613

LAWRENCE M. NOBLE
GENERAL COUNSEL

FROM: MARJORIE W. EMMONS/BONNIE J. ROS
COMMISSION SECRETARY

DATE: APRIL 29, 1993
SUBJECT: MUR 3449 - FIRST GENERAL COUNSEL'S REPORT
DATED APRIL 23, 1993.
The above-captioned document was circulated to the

Commission on Monday, April 26, 1993 at 11:00 a.m. .

Objection(s) have been received from the

Commissioner(s) as indicated by the name(s) checked below:

Commissioner Aikens
Commisgsioner Elliott
Commigsioner McDonald
Commissioner McGarry
Commissioner Potter

Commissioner Thomas

This matter will be placed on the meeting agenda

for Tuesday, May 4, 1993. .

Please notify us who will represent your Division before
the Commission on this matter.




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 3449
Dukakis/Bentsen Committee, Inc., and
Dukakis/Bentsen General Election Legal
and Accounting Compliance Fund and
Edward Pliner, as treasurer of both;
Fried, Frank, Harris, Shriver and
Jacobson

CERTIPFICATION

I, Marjorie W. Emmons, recording secretary for the
Federal Election Commission executive session on May ¢,
1993, do hereby certify that the Commission decided by a

vote of 4-2 to take the following actions in MUR 3449:

1. Find reason to believe that the Dukakis/
Bentsen Committee, Inc. and Edward
Pliner, as treasurer, violated 2 U.S.C.
§§ 434(b)(4), 441a(f) and 441b(a) and
26 U.S.C. § 9003(b).

Find reason to believe that Dukakis/
Bentsen Committee, Inc. (Dukakis/Bentsen
General Election Legal and Accounting
Compliance Fund), and Edward Pliner, as
treasurer, violated 2 U.S.C. § 441f and
11 C.F.R. § 9003.3(a)(2).

(continued)




Federal Election Commission
Certification for MUR 3449
May 4, 1993

Find reason to believe that Fried,
Frank, Harris, Shriver and Jacobson,
a partnership including professional
corporations, violated 2 U.S.C.

§§ 441a(a)(1l)(A) and 441b(a).

Approve the Factual and Legal Analyses
recommended in the General Counsel’s
report dated April 23, 1993.

Approve the appropriate letters as
recommended in the General Counsel’s
report dated April 23, 1993,
Commissioners Aikens, McDonald, McGarry, and Thomas

voted affirmatively for the decision; Commigsioners

Elliott and Potter dissented.

Attest:

z/

Marjorie W. Emmons
cretary of the Commission




FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

May 7, 1993

Mr. Edward Pliner, Treasurer
Dukakis/Bentsen Committee, Inc.
483 washington St.

Brookline, MA 02146

RE: MUR 3449
Dukakis/Bentsen Committee, Inc.
(Dukakis/Bentsen General
Election Legal and Accounting
Compliance Fund) and Edward
[ ) Pliner, as treasurer

Dear Mr. Pliner:

On May 4, 1993, the Federal Election Commission found that
o there is reason to believe Dukakis/Bentsen Committee, Inc. and
you, as treasurer, violated 2 U.S.C. §§ 2 U.S.C. § 434(b)(4),
441a(f) and 441b(a) and 26 U.S.C. § 9003(b), provisions of the
Federal Election Campaign Act of 1971, as amended ("the Act").
The Commission also found reason to believe Dukakis/Bentsen
Committee, Inc. (Dukakis/Bentsen General Election Legal and
Accounting Compliance Fund) and you, as treasurer, violated

2 U.S.C. § 441f and 11 C.F.R. § 9003.3(a)(2). The Factual and
Legal Analysis, which formed a basis for the Commission’s
finding, is attached for your information.

6

Under the Act, you have an opportunity to demonstrate that
no action should be taken against Dukakis/Bentsen Committee,
Inc. (Dukakis/Bentsen General Election Legal and Accounting
Compliance Fund) and you, as treasurer. You may submit any
factual or legal materials that you believe are relevant to the
Commission’s consideration of this matter. Please submit such
materials to the General Counsel’s Office within 15 days of your
receipt of this letter. Where appropriate, statements should be
submitted under oath.

95043

In the absence of any additional information demonstrating
that no further action should be taken against Dukakis/Bentsen
Committee, Inc. (Dukakis/Bentsen General Election Legal and
Accounting Compliance Fund) and you, as treasurer, the
Commission may find probable cause to believe that a violation
has occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the reguest, the Office of the




Mr. Edward R. Pllnif. Treasurer
Page 2

General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for
pre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. 1In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,

please advise the Commission by completing the enclosed form
N stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

~
y
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This matter will remain confidential in accordance with
2 U.S.C. §§ 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

8 0

For your information, we have enclosed a brief description

~ of the Commission’s procedures for handling possible violations
of the Act. If you have any questions, please contact Dawn M.

< Odrowski, the attorney assigned to this matter, at (202)
219-3400.

O

w Sincerely,

(o 8

oA

Scott E. Thomas
Chairman

Enclosures
Factual and Legal Analysis
Procedures

Designation of Counsel Form

cc: Michael Dukakis
Lloyd Bentsen



FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Dukakis/Bentsen Committee, Inc. MUR: 3449
and Dukakis/Bentsen General
Election Legal and Accounting
Compliance Fund and fdward Pliner,
as treasurer of both

I. GENERATION OF MATTER

This matter was generated based on an audit of the

Dukakis/Bentsen Committee, Inc. ("the Committee”) and the

Dukakis/Bentsen General Election Legal and Accounting Compliance

Fund ("GELAC") pursuant to 26 U.S.C. § 9007(a). See also

26 U.S.C. § 9009(b).

II. FACTUAL AND LEGAL ANALYSISZ

A. Unreported Draft Account Activity

The Federal Election Campaign Act of 1971, as amended ("the

Act") requires each report filed by a political committee to
disclose for the reporting period and the calendar year, the

total amount of all disbursements and all disbursements made for

95 U 4806 &% & 755

specific categories, including operating expenditures.

2 U.S.C. § 434(b)(4). Moreover, each report must disclose the

name and address of each person to whom a committee makes an
expenditure in an aggregate amount or value in excess of $200

within the calendar year to meet a candidate or committee

1. Robert A. Farmer was the treasurer at the time the events
at issue occurred.

2. All citations are to statutes and regulations which were in
effect in 1988.
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operating expense, together with the date, amount, and purpose

of such expenditure. 2 U.S.C. § 434(b)(5)(A).
During the 1988 election cycle, the Committee maintained a
draft account used primarily by state campaign offices to pay

expenses. The audit determined that drafts totaling

$3,153,346.34, which cleared the account during November and

December, 1988, were not included in the Committee’s disclosure

reports for the relevant period. The Committee filed amended

reports disclosing the draft activity on April 5, 1989.

6

The Committee’s response to the Interim Audit Report stated

~

that the November and December reports contained incomplete
information because it had insufficient staff to timely process

documentation relevant to the large volume of drafts,

8 0 4

particularly given the reporting detail required and the
difficulty it encountered contacting former campaign staffers
for necessary information. The Committee also pointed out that
it had "attempted"” to report the activity on its January and

February 1989 repotts.3

9 504 3 ¢

Although the Committee remedied this reporting violation,

its correction was untimely and the violation involved a

significant amount of draft activity. Only 42% of the

Committee’s operating expenditure disbursements for the relevant

period were timely reported. Therefore, there is reason to

3. By this, the Committee apparently means it disclosed some,
but not all, of the unreported draft activity in these 1989
reports before disclosing all the unreported activity in the
April, 1989, amendments to its 1988 reports.
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believe the Dukakis/Bentsen Committee, Inc., and Edward Pliner,
as treasurer, violated 2 U.S8.C. § 434(b)(4).

B. Electoral College Memo -- Legal Services and
Related Expenses

1. Excessive In-Kind Contribution/Violation of
Public FPunding Agreement -- Legal Services

a. Law

Under the Act, no person shall make contributions to any
candidate and his or her authorized committees with respect to
any election for Federal office which exceed $1,000 in the
aggregate. 2 U.S.C. § 44la(a)(l)(A). The term "person”
includes a partnership. 2 U.S.C. § 431(11). sSimilarly, no
candidate or political committee shall knowingly accept any
contribution in violation of the provisions of Section 44la.

2 U.S.C. § 441a(f). The Act also prohibits the making and
receipt of corporate contributions in connection with Federal
elections. 2 U.S.C. § 441b(a).

A contribution by a partnership shall be attributed to the
partnership and to each partner either in direct proportion to
his or her share of the partnership or by agreement of the
partners under certain conditions. 11 C.F.R.

§ 110.1(e). A contribution by a partnership shall not exceed
the contribution limitations of the Act and accompanying
regulations. Id. No portion of such contribution may be made
from the profits of a corporation that is a partner. Id.

Under the statutes, the term "contribution" is broadly

defined to include any gift, subscription, loan, advance, or

deposit of money or anything of value made by any person for the
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purpose of influencing any election for Federal office.

2 U.S.C. § 431(8)(A)(1i). A contribution also includes the
payment by any person of compensation for the personal services

of another person which are rendered to a political committee

without charge for any purpose. 2 U.S.C. § 431(8)(A)(ii).
However, legal or accounting services rendered to or on behalf
of an authorized committee or a candidate are specifically
excluded from the definition of contribution if the person
paying for such services is the reqular employer of the

individual rendering such services and if such services are

s

~

solely for the purpose of ensuring compliance with the Act or
with the public financing provisions (chapter 95 or 96 of Title
26). See 2 U.S.C. § 431(8)(B)(ix). The value of services
provided without compensation by any individual who volunteers
on behalf of a candidate or political committee is also excluded
from the definition of contribution under 2 U.S.C.

§ 431(8)(B)(i) and 11 C.F.R. § 100.7(b)(3).

Under the Presidential Election Campaign Fund Act (the

95043680 4

"Fund Act"), candidates for President and Vice President must

agree as part of their eligibility requirements for public

financing, that neither they nor their authorized committees

will accept contributions to defray qualified campaign

expenditures. 26 U.S.C. § 9003(b)(2).

b. Facts
In September 1988, the New York law firm of Fried, Frank,
Harris, Shriver & Jacobson, a partnership including professional

corporations ("the firm"), agreed to update a 1980 memorandum it
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had written concerning the electoral college and to provide it
to the Committee without charge. 1In a September 14, 1988,

letter notifying the Committee that the firm would do the work,

a firm partner ("the partner") expressed his opinion that the

legal services would not constitute contributions because they

did not relate to a general election "as defined." The partner
also explained the firm’s pro bono policy required that it bill
and collect monthly out-of-pocket expenses made in connection
with the free legal services the firm provided, including
disbursements made for duplicating, phone calls, computer time,
and messenger and data research services.

The firm sent the Committee an updated electoral college
memorandum ("the memo") on or about October 27, 1988.
Subsequently, in an April 25, 1989 response to a Committee
inquiry about invoices it had received, the firm noted it had
incurred $76,905.50 in professional service fees preparing the
memo for which it had not billed the Committee. These charges
consisted of time spent preparing the memo by a partner,
associates, paralegals and summer associates, apparently billed
at varying hourly rates. In addition, the firm noted the
Committee owed $17,942.41 in actual expenses incurred in
connection with the memo.

The Committee reimbursed the firm $17,942.41 for the memo

expenses on June 9, 1989, and reported this disbursement in its
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1989 July Monthly report as a compliance expense.4 No payments

were made for the $76,905.50 in legal services provided.

c. Audit Determination and Committee’s Response

The Final Audit Report included $65,888 of the value of

the firm’s legal services in its calculation of the Committee’s

operating expenditures subject to the expenditure limitation of

2 U.s.C. § 441a(b).s See Final Audit Report on Dukakis/Bentsen

Committee, Inc. and the Dukakis/Bentsen GELAC at 10. The Final

Audit Report also included the $17,942.41 in memo-related
expenses in that calculation. Id.

The Committee presented essentially two arguments
supporting their contention that the value of legal services
provided in connection with the memo update was not an in-kind
contribution. First, during the audit, the Committee orally
argued that the firm’s work was exempt volunteer activity
pursuant to 11 C.F.R. § 100.7(b)(3). To support this position,
the Committee referenced a November 1, 1989 letter it sought

from the firm stating that lawyers who work on the firm’s pro

95043¢804°7*0

bono matters do so voluntarily, but receive their ordinary

4. In response to the Interim Audit, the Committee
contended it had erroneously paid the memo expenses and on
January 15, 1991, GELAC reimbursed the Committee for the
expenses. This "reimbursement” is discussed further at
Section II.B.2.b.

5. In-kind contributions are reported as both contributions
and expenditures. See 11 C.F.R. § 104.13. See the Legal
Analysis below in Section II1.B.l1.d. for discussion of the value
of the firm’s contribution.
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compensation while doing so. Second, in its written response

to the Interim Audit Report, the Committee contended that the

legal services were not contributions because the memo dealt
solely with issues relating to the electoral college election.

According to the Committee, an electoral college election is not

an "election" as defined at 11 C.F.R. § 100.2. As part of this

argument, the Committee also seems to maintain that legal work

related to the 1988 electoral college election did not in fact

"influence" the 1988 general election since that election was
not "a matter for the Electoral College to decide."

d. Legal Analysis

The legal services provided to update the electoral college
memo appear to constitute an excessive in-kind contribution to
the Committee because they were made for the purpose of

influencing a federal election and do not fall within any

relevant statutory exemptions. Additionally, because the firm

is a partnership that includes professional corporations, a
portion of the in-kind contribution may constitute a prohibited
contribution.
The correspondence and memo provided in response to the

Interim Audit Report show that the firm’s legal work indeed

6. The firm also stated in this letter that it relied upon
11 C.F.R. § 100.7(b)(13) when it agreed to update the memo.
That regulation exempts from the definition of contribution
certain legal services provided to any political committee of
a political party which are not attributable to activities
that directly further the election of a candidate for federal
office. Since the Committee is an authorized committee of a
candidate and not a political party committee, that
regulation is inapplicable here.
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concerned the Electoral College. The memo outlined the general
requirements and procedures by which electors are appointed and
discharge their duties. It also pointed out possible
irregularities with a view toward preventing any "mishaps" in
the electoral college process which might have defeated the
Dukakis/Bentsen ticket. The cover letter enclosing the memo
described the work as "a summary of actions to be taken in
preparation for the selection and voting of the Electoral
College."” A comprehensive summary of state laws relating to
selection of electors and procedures governing each state’s
electoral college election was included with the memo.

Contrary to the Committee’s contention, the firm’s
electoral college research was undertaken for the purpose of
influencing an election to federal office since the Electoral
College is an essential part of any general presidential
election. Electoral College votes are acquired by a candidate
based upon the general election results and a candidate must

prevail in Electoral College votes to become President

N
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regardless of the popular vote. See U.S. Const. art. II, §1 and
amend. XII. Indeed, the Presidential Campaign Fund Act defines
"presidential election" as "the election of presidential and
vice-presidential electors." The Committee acknowledged the
integral nature and importance of the electoral college process
to the popular election when it requested the firm to update the
memo to use "as our primary resource when the campaign develops
our strategy to deal with the possibility of a ’'faithless

elector’ situation.”
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The Committee’s reliance on 11 C.F.R. § 100.2 generally,
and Section 100.2(b), specifically, to assert that no

contribution resulted because the electoral college is not an

election is misplaced. The definition of "election" as used in
the Act and regulations is broadly defined at 11 C.F.R.
§ 100.2(a) as the "process by which individuals ... seek

nomination for election or election to Federal office (emphasis

added)." As noted earlier, the electoral college is part of the

process by which an individual seeks election to the Office of
President.
Since the firm’s memo-related legal services were provided
to influence a federal election, one of the statutory exemptions

would have to apply to prevent a contribution from resulting.

None of the exemptions appears to apply here. The legal

services provided were not exempt under 2 U.S.C. § 431(8)(B)(ix)
(or 11 C.F.R. § 100.7(b)(14)) since the nature of the legal work

performed was unrelated to ensuring compliance with the Act or

public financing provisions. Rather, the memo served a

strategic purpose -- to point out possible problems in the
electoral college process so the Committee could prevent or

correct them to ensure the ticket’s victory. Additionally, the

comprehensive state law summary provided the Committee with a
ready legal reference tool in case such problems arose.

Similarly, the legal services cannot be considered exempt

volunteer activity pursuant to 2 U.S5.C. § 431(8)(B)(i) (or

11 C.F.R. § 100.7(b)(3)). Although the firm stated in a letter

to the Committee that its lawyers work on pro bono matters
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voluntarily, it also admitted that they are paid their ordinary

7 since lawyers and other salaried

compensation while doing so.
staff who worked on the memo apparently received their regular
compensation while doing the work, their services fall outside
the volunteer activity exemption which only excludes from the
"contribution" definition, "the value of services provided

without compensation by any individual who volunteers on behalf

of a candidate or political committee...."” 2 U.S.C.

§ 431(8)(B)(i); see also AO 1982-4. By contrast, the services

4

attributable to the firm partner, may have been permissible if

=z

his compensation was tied to his proprietary interest in the

firm. See AOs 1979-58 and 1980-107 (concluding that

<
o
a©

compensation paid by a law firm to a partner volunteering

services to a political committee was not a contribution where

Pa
L

the compensation was tied to partner’s proprietary interest in
the firm and not to the number of hours worked) and cf. AO
1980-115 (concluding firm contribution may result if

compensation paid to candidate-partner is not reduced to reflect

95043

lower number of hours worked since compensation is partially
based on client billable hours). Audit valued the firm’s
in-kind contribution at $65,888 -- the total cost for each hour
firm employees worked on the memo as reflected in the firm’s
billing statement. Attachment 2 at 8-9. The cost of the
partner’s time, $11,017.50, was excluded ($76,905.50 -

$11,017.50 = $65,888).

7. The firm’s response regarding its pro bono policy addressed
only lawyers.
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Because the law firm is a partnership that includes
professional corporations, a portion of the firm’s in-kind
contribution may be attributable to a corporate partner
resulting in a prohibited contribution. Additionally, the
in-kind contribution was accepted by the Committee to defray
qualified campaign expenses for the general election in
violation of 26 U.S.C. § 9003(b).

Therefore, there is reason to believe that the
Dukakis/Bentsen Committee, Inc. and Edward Pliner, as treasurer,
violated 2 U.S.C. §§ 44la(f) and 441lb(a) and 26 U.S.C. § 9003(b)
for accepting an excessive in-kind contribution from the firm, a
partnership including professional corporations.

2. Improper Use of Compliance Funds -- Memo Expenses

a. Law

Commission regulations permit a major party candidate for
president to accept private contributions to a legal and
accounting compliance fund in addition to any public financing
received. 11 C.F.R. § 9003.3(a)(1)(i).

Compliance fund contributions shall be used only: (1) to
defray legal and accounting costs provided solely to ensure
compliance with the Act and Title 26; to defray overhead costs
related to ensuring compliance; to defray any civil and criminal
penalties imposed under the Act; to make repayments to the
Presidential Election Campaign Fund; to defray the cost of
soliciting contributions to the compliance fund; and to make a
loan to an account established pursuant to 11 C.F.R. § 9003.4 to

defray qualified campaign expenses incurred prior to the
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expenditure report period or prior to receipt of federal funds
provided loans are restored to the compliance funds. 11 C.F.R.
§ 9003.3(a)(2)(i).

b. Analysis

The Committee paid the firm for the actual expenses
incurred by the firm in connection with the memo on June 19,
1989 and reported the $17,942.41 disbursement in its 1989
July Monthly report as a compliance expense. Later, in response
to the Interim Audit, the Committee contended that it had
erroneously paid the expenses since the legal work associated
with the memo "did not influence the general election."
The Committee further stated that in May 1989 its legal counsel

had instructed GELAC to pay the memo expenses.8

Consequently,
on January 15, 1991, GELAC reimbursed the Committee for the full
amount of the memo expenses.

The Committee’s position lacks clarity. By saying that
GELAC originally should have paid for the expenses, the
Committee is treating the expenses as having been
compliance-related. The Committee also states, however, that
the memo was "unrelated to the general election.” If this were
so, the memo expenses could not be considered
compliance-related. The Committee also cites to 11 C.F.R.

§ 9003.3(a)(2)(iv) in support of GELAC’s payment of the

expenses. That regulation permits any excess campaign funds

8. Committee counsel’s instructions on the first invoice for a
portion of the memo expenses, however, directed Committee staff
on October 28, 1988, to "pay and charge general election.”
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remaining after payment of all general election expenses to be
used to retire primary debts or for "any purpose permitted under

2 U.S.C. § 439a and 11 C.r.R. Part 113."°

Whatever the Committee’s position, the use of GELAC funds

to pay for the memo expenses was improper. As previously

discussed, the memo was not related to the Committee’s

compliance with the Act; rather it discussed strategy and

outlined procedures for the electoral college. Moreover, the
use of GELAC funds to reimburse the Committee for the memo

expenses does not appear to fall within any of the permissible

uses enumerated at 11 C.F.R. § 9003.3(a)(2). Since the memo

expenses at issue here are general election-related expenses,

11 C.F.R. § 9003.3(a)(2)(iv) is simply inapplicable. Therefore,

there is reason to believe that Dukakis/Bentsen Committee, Inc.
(Dukakis/Bentsen General Election Legal and Accounting
Compliance Fund), and Edward Pliner, as treasurer, violated
11 C.F.R. § 9003.3(a)(2) by using compliance funds to defray

non-compliance related general election expenses.

C. Sequentially-Numbered Money Orders

Under the Act, it is unlawful for a person to make a

contribution in the name of another person or to knowingly

permit his or her name to be used to effect such a contribution.

2 U.S.C. § 441f. sSsimilarly, it is unlawful for a person to

9. Those provisions prohibit excess campaign funds to be
converted to personal use, but permit such funds to be used to
defray expenses incurred in connection with an individual’s
duties as a federal officeholder, to be donated to charity or to
be "used for any other lawful purpose." The Committee
apparently relies on the "lawful purpose" language here.
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knowingly accept a contribution made by one person in the name

of another person. 1Id.

Based on documents made available by GELAC only after
completion of audit fieldwork, the audit identified $15,360 in

contributions received by GELAC in the form of three sets of

sequentially numbered money orders. Attachment 1 at 1. The

majority of the money orders, 114 totaling $14,600, were drawn

on an account at Marine Midland Payment Services, Inc. ("Marine

Midland") and are dated between May 31, 1988, to June 15, 1988.

Seven $100 money orders were drawn from the Bank of Smithtown,

("Smithtown") all dated June 1, 1988. The five remaining money

orders, totaling $60, were drawn from the North Community Bank

of Chicago, Illinois ("NCB").

8 0 4

In addition to the sequential ordering and dating patterns,

each of the three groups of money orders evidence similarities

which suggest that an individual other than the purchasers

filled them out. The Smithtown money orders are each made

payable to "Dukakis for President Compliance Fund" in

9. 570743 6

handwriting that appears to be the same for each order.
Similarly, the NCB money orders are all undated, payable to
"Dukakis Compliance Fund" and the payable line and purchaser’s

name and address also appear to be written in the same upper and

lower case printing. Such similarities also exist for the 114

Marine Midland money orders. Each of these money orders bears

the name of individuals residing in the New York area and all

but 15 are in amounts of $100 or less. The Marine Midland money

orders appear to fall into five distinct subgroups of
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sequentially numbered money orders. Within these subgroups,
each money order is sequentially-numbered, bears the same date
or group of dates, and appears to have been filled out by the
same person. Forty-nine of these money orders appear to have
had the words "compliance fund" added. See Attachment 1 at 2-3
for a chart describing the particular patterns noted in each of
the subgroups.

The sequential numbering, uniform handwriting and typing
and consistent dates within each set of money orders raise a
question as to the actual source of the funds used to purchase
these money orders. See MUR 1353 (Commission found reason to
believe that the Carter/Mondale Presidential Committee violated
2 U.S.C. § 441f by using cash contributions to purchase money
orders under the contributor names of employees of a restaurant
where a fundraiser was held). Based on the foregoing,
therefore, there is reason to believe that the Dukakis/Bentsen
Committee, Inc. (Dukakis/Bentsen General Election Legal and
Accounting Compliance Fund), and Edward Pliner, as treasurer,

violated 2 U.S.C. § 441f.
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FEDERAL ELECTION COMMISSION

WASHINGTON. D C 20463

May 7, 1993

Fried, Frank, Harris, Shriver & Jacobson
Attn: Arthur Fleischer, Managing Partner
One New York Plaza

New York, N.Y. 10004

RE: MUR 3449
FPried, PFPrank, Harris,
Shriver & Jacobson

Dear Mr. Fleischer:

On May 4, 1993, the rederal Election Commission found that
there is reason to believe Pried, Frank, Harris, Shriver &
Jacobson, a partnership including professional corporations
("Fried, Prank™), violated 2 U.S.C. §§ 44la(a)(l)(A) and
441b(a), provisions of the Federal Election Campaign Act of
1971, as amended ("the Act"). The Factual and Legal Analysis,
which formed a basis for the Commigsion’s finding, is attached
for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against Fried, Frank. You may submit
any factual or legal materials that you believe are relevant to
the Commission’s consideration of this matter. Please submit
such materials to the General Counsel’s Office within 15 days of
your receipt cf this letter. Where appropriate, statements
should be submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against Fried, Frank, the
Commission may find probable cause to believe that a violation
has occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Offlce of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for
pre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent.




rried, Prank, llu'.. Shriver & cholinon .
Attn:z Arthur Pleischer, NManaging Partner
Page 1

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. 1In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. §§ 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have enclosed a brief description
of the Commission’s procedures for handling possible violations
of the Act. If you have any questions, please contact Dawn M.
gd;owozi, the attorney assigned to this matter, at (202)

19-3400.

Sincerely,

8cott’E. Thomés
Chairman

Enclosures

Factual and Legal Analysis
Procedures
Designation of Counsel Form

cc: William Josephson




FEDERAL BELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENT: Fried, Frank, Harris, Shriver MUR: 3449
and Jacobson

I. GENERATION OF MATTER

This matter was generated based on information ascertained
by the Federal Election Commission ("the Commission") in the
normal course of carrying out its responsibilities. 2 U.S.C.

§ 437g(a)(2). The information is based on a memo provided to
the Dukakis/Bentsen Committee, Inc. ("the Committee") in
October, 1988, regarding the electoral college.

II. PACTUAL AND LEGAL ANALYSIS!

N
<
=
o
@

A. Law

¢

Under the Act, no person shall make contributions to any
candidate and his or her authorized committees with respect to
any election for Federal office which exceed $1,000 in the

aggregate. 2 U.S.C. § 44la(a)(1l)(A). The term "person”

95043

includes a partnership. 2 U.S.C. § 431(11]). The Act also
prohibits the making and receipt of corporate contributions in
connection with Federal elections. 2 U.S.C. § 441b(a).

A contribution by a partnership shall be attributed to the
partnership and to each partner either in direct proportion to
his or her share of the partnership or by agreement of the

partners under certain conditions. 11 C.F.R.

1. All citations are to statutes and regulations which were in
effect in 1988.
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§ 110.1(e). A contribution by a partnership shall not exceed
the contribution limitations of the Act and accompanying
regulations. 1Id. No portion of such contribution may be made
from the profits of a corporation that is a partner. 1d.

Under the statutes, the term "contribution" is broadly
defined to include any gift, subscription, loan, advance, or
deposit of money or anything of value made by any person for the
purpose of influencing any election for Federal office.

2 U.S.C. § 431(8)(A)(1). A contribution also includes the
payment by any person of compensation for the personal services
of another person which ars rendered to a political committee
without charge for any purpose. 2 U.S.C. § 431(8)(A)(ii).
However, legal or accounting services rendered to or on behalf
of an authorized committee or a candidate are specifically
excluded from the definition of contribution if the person
paying for such services is the regular employer of the
individual rendering such services and if such services are
solely for the purpose of ensuring compliance with the Act or

with the public financing provisions (chapter 95 or 96 of Title

26). See 2 U.S.C. § 431(8)(B)(ix). The value of services

provided without compensation by any individual who volunteers
on behalf of a candidate or political committee is also excluded
from the definition of contribution under 2 U.S.C.

§ 431(8)(B)(i) and 11 C.F.R. § 100.7(b)(3).




Pacts
In September 1988, the New York law firm of Pried, PFrank,
Harris, Shriver & Jacobson, a partnership including professional
corporations ("the firm"), agreed to update a 1980 memorandum it

had written concerning the electoral college and to provide it

to the Committee without charge. 1In a September 14, 1988,
letter notifying the Committee that the firm would do the work,
a firm partner ("the partner") expressed his opinion that the

legal services would not constitute contributions because they

did not relate to a general election "as defined." The partner

also explained the firm’s pro bono policy required that it bill
and collect monthly out-of-pocket expenses made in connection
with the free legal services the firm provided, including
disbursements made for duplicating, phone calls, computer time,
and messenger and data research services.

The firm sent the Committee an updated electoral college
memorandum (“"the memo") on or about October 27, 1988.

Subsequently, in an April 25, 1989 response to a Committee
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inquiry about invoices it had received, the firm noted it had

incurred $76,905.50 in professional service fees preparing the

memo for which it had not billed the Committee.

These charges
consisted of time spent preparing the memo by the partner,

associates, paralegals and summer associates, apparently billed

at varying hourly rates. 1In addition, the firm noted the
Committee owed $17,942.41 in actual expenses incurred in
connection with the memo.

The Committee reimbursed the firm $17,942.41 for the memo
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expenses on June 9, 1989, and reported this disbursement in its
1989 July Monthly report as a compliance expense. No payments
were made for the $76,905.50 in legal services provided.

C. Legal Analysis

The legal services provided to update the electoral college
memo appear to constitute an excessive in-kind contribution to
the Committee because they were made for the purpose of
influencing a federal election and do not fall within any
relevant statutory exemptions. Additionally, because the firm
is a partnership that includes professional corporations, a
portion of the in-kind contribution may constitute a prohibited
contribution.

The firm’s legal work indeed concerned the Electoral
College. The memo outlined the general requirements and
procedures by which electors are appointed and discharge their
duties. It also pointed out possible irregularities with a view
toward preventing any "mishaps" in the electoral college process
which might have defeated the Dukakis/Bentsen ticket. The cover
letter enclosing the memo described the work as "a summary of
actions to be taken in preparation for the selection and voting
of the Electoral College.” A comprehensive summary of state
laws relating to selection of electors and procedures governing
each state’s electoral college election was included with the
memo.

In two letters to the Committee dated September 14, 1988
and November 1, 1989, the firm partner opined that legal

services rendered in connection with the electoral college




A

v
o

8

9504 3 ¢6

R
memo would not constitute a contribution since the electoral
college was not an election within the meaning of 11 C.F.R.
§ 100.2.2 Contrary to this assertion, however, the definition
of "election" as used in the Act and regulations is broadly
defined at 11 C.F.R. § 100.2(a) as the "process by which
individuals ... seek nomination for election or election to
Federal office (emphasis added)." The Electoral College is an
essential part of any general presidential election. Electoral
college votes are acquired by a candidate based upon the general
election results and a candidate must prevail in Electoral
College votes to become President regardless of the popular
vote. See U.S. Const. art. II, §1 and amend. XII. 1Indeed, the
Presidential Campaign Fund Act defines "presidential election”
as "the election of presidential and vice-presidential
electors.” Furthermore, the Committee acknowledged the integral
nature and importance of the electoral college process to the
popular election when it requested the firm to update the memo
to use "as our primary resource when the campaign develops our
strategy to deal with the possibility of a ’'faithless elector’
situation." See August 28, 1988 letter from Daniel A. Taylor

of the Committee to the firm. Accordingly, the firm’s electoral

2. The partner also stated in this letter that the firm relied
upon 11 C.F.R. § 100.7(b)(13) when it agreed to update the memo.
That regulation exempts from the definition of contribution
certain legal services provided to any political committee of a
olitical party which are not attributable to activities tha<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>