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November 12, 1991

ErORANDUM

TO:

THROUGH t

FROM:

LAWRENCE N.
GENERAL COU

JOHN IC. SUSTJ FF DIROC

ROBERT J.

SUBJECT:
GENERAL ELEC'
REFERRALS TO

:N COMMITTEE, IhC. AND DUKAKIS/BENTSEN
:ON LEGAL AND ACCOUNTING COMPLIANCE FUND -
IFFICE OF GENE$AL COUNSEL

Attached please find Exhibits A, B, and D containing matters
approved for referral to the Office of General Counsel. The
Commission approved this action on October 24, 1991.

If you have any questions, please contact Lorenzo David or
Rick Halter at 219-3720.

Attachments:

Exhibit A - Unreported Draft Account Activity

Exhibit B - Apparent Excessive In-Kind Contribution -
Legal Services

Exhibit D - Sequentially Numbered Money Orders

Ilk " /
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Unreported Draft Account Activity

Sections 434(b)(4) and (5) of Title 2 of the
United States Code state, in relevant pact, that each report sha)
disclose for the reporting period and the calendar year, the total-
amount of all disbursements, and the name and address of each
person to whom an expenditure in an aggregate amount or value in
excess of $200 within the calendar year is made by the reporting
committee to meet a candidate or committee operating expense,
together with the date, amount, and purpose of such operating
expenditure.

The GEC maintained a draft account which was
used primarily by state campaign offices to pay expenses. A
review of the activity in the draft account revealed that drafts,
totaling $3,153,346.34, which cleared the account during November
and December 1988 were not included on the GEC's disclosure
reports covering this period. GEC officials stated that after the
general election available staff was not sufficient to handle the
reporting of the large volume of transactions clearing the draft
account.

The GEC attempted to report the activity on
its January and February 1989 disclosure reports. On April 5,
1989, the GEC filed amended 1988 reports disclosing the draft
activity.

In the interim audit report the Audit staff
recommended that the GEC provide any additional comments deemed
necessary regarding the unreported drafts.

Regarding the unreported draft activity the
GEC states in their response *These drafts were coded into the
computer for listing on the FEC report as soon as documentation
was received from the employee who had authorized the expenditure.
However, owing to the enormous volume of drafts, the amount of
detail required, the small number of staff available after the
election to process the documentation, and the difficulty in
contacting former staffers after the election, the FEC reports for
the months of November and December did not contain complete
information.

Recommendation

The Audit staff recommends that this matter be referred to
the Office of General Counsel in accordance with the Commission-
approved Materiality Thresholds.
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Appatent Excessive Zn-Kind Contribution.$
eglServices

Section 9003.3(b)(1) of Title 11 of the Codeof Federal Regulations states that a major party candidate or his.or her authorized cosmittee(s) may solicit contributions to defr,
qualified campaign expenses to the extent necessary to make up am .deficiency in payments received from the Fund due to the
application of 11 C.F.R. 9005.2(b).l/

Section l00.7(b)(14) of Title 11 of the Codeof Federal Regulations states, in part, that legal or accounting
services rendered to or on behalf of an authorized committee of acandidate are not contributions if the person paying for such
services is the regular employer of the individual rendering the
services and if such services are solely to ensure compliance with
the Act or 26 U.S.C. 9001 et seq. and 9031 et seq.

According to a letter, dated September 14,
1988, from a law firm to the GEC, an agreement was reached between
the law firm and the GEC whereby the law firm agreed to update a1980 electoral college memorandum. The letter states that the
services to be provided do not seen to be contributions because
they do not relate to a general election as defined.

On June 9, 1989, the GEC issued a $17,942.41
check to the law firm in payment of expenses associated with thelaw firms work on the memorandum. The expenses were identified
as courier services, duplicating, postage, transportation, meals,7secretarial services, etc. In a letter dated April 25, 1989, thelaw firm indicated that as of the close of the year, $76,905.50 inprofessional services had been incurred but no charges had been
made. These charges were comprised of hourly rates for partners,
associates, paralegals, and summer associates and were exclusive
of the $17,942.41 billed to the GEC.

The only reporting relative to this activitywas the payment of $17,942.41 which was reported by the GEC as a
compliance expense. When questioned about the activity, a GCofficial stated that when the firm offered to do the work it was
presumed that all the work would be volunteer activity. The GCstated that the activity was not compliance related and that itisthe position of the GEC that the activity is volunteer exemptactivity pursuant to 11 C.F.R. $100.7(b)(3). On October 23, 196t,the GEC sent a letter to the law firm requesting confirmation that
the services provided were exempt volunteer activity.

.1/ There was no deficiency in payments from the Fund; the
candidate received his full entitlement - $46,100,000.



In a letter dated November 1, 199,t the I-Owfirm stated that *all lawyers vho work on a 20 bon matteraccepted by this firs do so on a voluntary bais so, bt theircompensation from the firs does not vary depending on how suchbono or regular work they do for the firm." (Emphasis inoiinal.) The letter goes on to say that the lay firm relied on11 C.P.a. 5100.7(b)(13) which exempts from the definition ofcontribution legal services rendered to or on behalf of apolitical committee of a political party if the person paying forthe services is the regular employer of the individual renderingthe services and such services are not attributable to activitieswhich directly further the election of any designated candidatefor Federal office. Based on the law firsts response, it isunclear why the law firm billed and the GEC paid for expenseswhich were not purportedly attributable to activitieu whichdirectly further the election of the candidate.

in the interim audit report the Audit staffrecommended that the GEC provide evidence that the law firmsactivity is not a contribution to the GEC. This evidence shouldinclude but is not limited to an explanation of the work performedby the law firm's personnel on the electoral college memorandumand an explanation as to why the GEC was billed for theexpenses associated with the services performed. in addition acopy of the Electoral College memorandum should also be provided.

In response to the interim audit report theGEC provided copies of correspondence between the GEC and the lawfirm regarding the Electoral College memorandum and a copy of thememorandum itself. The memorandum detailed requirements of theElectoral College voting process and noted any irregularities theGEC should be aware of which could result in the candidate losingElectoral College votes. The law firm also prepared a summary ofapplicable laws in each state to accompany the memorandum.

The GEC argues that "Even if the 1966 electionhad been a matter for the Electoral College to decide# the legalwork should not be treated as a 'contribution* (which is definedat 11 C.F.R. Section 100.7(a) to include 'services ... made forthe purposes of influencing any election to federal office')because an Electoral College dispute is not an 'election' as theterm is defined by 11 C. F. R. Section 100.2(b). As Nr. Josephsonreiterates in his letter of November 1. 1969, 'the ElectoralCollege election, which is the only election with respect to whichthis firm rendered any legal services and incurred anyreimbursements, is not a general, primary, run-off, caucus orconvention, special or any other kind of election within themeaning of 11 C.F.R. Section 100.2.0 The response continues thatsince the work involved did not influence the general electionit does not matter whether the law firm's work was volunteered ornot since it Is outside the purview of the Commission.
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The Audit staff disagrees with the argument tl,,that the work performed by the law firm did not influence thegeneral election. It is the opinion of the Audit staff that the'Electoral College is part of the entire general election processand expenses incurred by the GEC related to the Electoral Collregare qualified campaign expenses which are subject to the overalexpenditure limitation.

Regarding the GEC's argument that the legalwork performed by the law firm is exempt volunteer activity under11 C.F.R. Sections 100.7(b)(3) and (13), the Commissionhas in past advisory opinions allowed partners in law firms towork for presidential campaigns without creating a contributionfrom the partnership when the partner volunteers his services tothe campaign and his compensation is based on a share in thepartnership, not related to his working hours. (See AO 1979-58and AO 1980-107.) Therefore, the activities of partners involvedin preparing the Electoral College memorandum may have beenpermissible volunteer activity, however the activities of otherlaw firm employees do not appear to be exempt volunteer activitybecause the law firm paid regular compensation to all of theassociate lawyers and support personnel for the time they spent onlegal work for the GEC. According to a billing statement preparedby the law firm, billable costs totalling $11,017.50 relating toone partner were included in the $76,905.50. The remaining$6S,888.00 represented work performed by associates, paralegals,summer associates, and other personnel.

It therefore appears that at least $65,888.00'represents a contribution from the law firm to the GEC.

The GEC also argues in its response that the$17,942.41 paid the law firm in expenses related to work on theElectoral College memorandum was not related to the generalelection. The response states that the payment of the $17,942.41was charged incorrectly to the GEC and that a reimbursement willbe made to the GEC from the GELAC (the candidate's general
election legal and accounting fund).

It is the opinion of the Audit staff thatsince the expenses were related to the Electoral Collegemeorandum that they represent qualified campaign expenses subjectto the overall expenditure limitation. The expenses are notrelated to compliance with the Act and should not be reported ascompliance expenditures.

Recommendation

The Audit staff recommends that this matter be referred tothe Office of General Counsel in accordance with Commission-
approved Materiality Thresholds.
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December 24, 1990

-a-
TO: LRENCE N. NOBLE

GENERAL COUNSEL

TROUS0: JOHN C. SURINA
STAFF DIRECTOR

7303: ROBERT J. COSTA £ 4 I'! ,
ASSISTANT STAFF DIRECTOR
AUDIT DIVISION

SUBMC: DUIAKIS/BENTSEN GENERAL ELECTION LEGAL AND
ACCOUNTING COMPLIANCE FUND ( "GELAC ) -
SEQUENTIALLY NUMBERED MONEY ORDERS

Subsequent to the completion of the audit fieldwork, theGELAC provided photo copies of contributor checks which werenot available during the fieldwork phase of the audit.

This matter is being forwarded to your office at this timewith the understanding that it will be analysed in conjunctionwith the analysis to be performed relative to the proposedFinal Audit Report in the Dukakis-Bentsen Committee, Inc. Itis anticipated that the proposed report will be forwarded inearly calendar 1991

Our review of this material revealed three instancesinvolving 126 sequentially numbered money orders. Please referto Attachment I; photocopies of the money orders are appended
at Attachments I - VIII.

The dates on the money orders range from may 31, 1988,through June 15, 1988 and are in amounts ranging from $10 to$500. Of the 126 money orders, 114 totaling $14,600.00, wereissued through Rarine Midland Payment Services, Inc.*/

*/ A inilar pattern was noted in our referral to your officeon July 16, 1990, regarding consecutively numbered moneyorders drawn on Rarine Midland Bank which were discoveredduring a review of the Dukakis for President Committeereceipts. A comparison of the two series of money orders,although drawn on the same banking institution, does not,on Its face, indicate any connection between thes.
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Seven $100 money orders were issued through the Bank of SlmthteI
The five remaining money orders, totalling $60.00, were drawn
the North Community Bank.

The surnames listed on the purchaser's line for the a&ortyof the money orders appear to be of a Greek national origin. Theaddresses listed are located in or near the New York City area.

The five undated money orders from the North Community SankChicago, Illinois, payable to Dukakis Compliance Fund, appear,based on the similarities found in the hand printing on the faceof the instrument, to have been prepared by a single individual.
(See Attachment 11)

The seven $100 money orders from the Bank of Smithtown areall dated June 1, 1988, and are made payable to the Dukakis forPresident Compliance Fund. Here again the similarities in thewriting appear to indicate that the same person prepared the money
orders. (See Attachment III)

ru, The money orders from Marine Midland Payment Services, Inc.
0appear to fall into distinct patterns. The first group contains41 money orders which were all dated June 15, 1988 and are madeCe payable to Dukakis Compliance Fund. The numbers run consecutively

from 0051144 through 0051185 (0051183 missing) and at a minimumthe date and payee line appear to be written by the same hand.
(See Attachment IV)

The second group contains 13 money orders (0051080 - 0051092)
all dated June 2, 1988 and are made payable to Dukakis for
President Compliance Fund. The payee line is distinctive since on,each payee line the word Fund is written below the line. (SeeIf) Attachment V)

The third group involves 18 money orders numbered from
0051113 - 0051120 and 0051129 - 0051138 dated June 9, 1988 andJune 14, 1988 respectively. The money orders are all made payableto Dukakis for President Compliance Fund and appear to be written
in the sane hand as the second group mentioned above. (See
Attachment VI)

The fourth group contains 31 money orders (numbers 0155634 -0155682, with four breaks in the sequence) all dated June 2, 198,with both the date typed and the payee line typed Dukakis forPresident Compliance Fund.y (See Attachment VII)

_1 Two money orders (0155640-41) although in the sequence, do
not have similarities to the rest of the money orders in the
sequence. (See Attachment VIZ, Page 2)
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The final group contains 11 money orders (0155674 015k6*,01SS864 - 0155667) dated between May 31, 1988, and June 2, 19W,all made payable to Dukakis for President Compliance Fund. Nero!again the date and payee lines on all of the money orders appearto be in the same hand. (See Attachment VIII)
Regarding the money orders from Bank of Smithtown (Attacmnt111), and groups two, three and five from Marine Midland(Attachment V, VI, and VIII), it is the opinion of the Audit staffthat 'Compliance Fund' appears to have been added to the payeeline after the fact and appears to be written in a different handthan "Dukakis for President'. This may be significant since amajor finding in the Dukakis for President Committee auditinvolves a situation where contributions solicited for the primary"campaign were maintained in a separate account from which theywere later transferred to the General Election Compliance Fund.(See Proposed Final Audit Report - Dukakis for PresidentCommittee, Finding II.C. Statement of Net Outstanding CampaignObligations and Repayment of Surplus Funds Joint Escrow Account,Page 17 - currently undergoing legal review (Attachment IX)),
It should also be noted that a review of the Dukakis forPresident Committee's contributor data base disclosed that themajority of the contributors noted on the above money orders werenot listed as making any contributions to Gov. Dukakis's primarycampaign. This could also be an indication that the funds voreoriginally intended to be contributions to the primary campaignhowever the payee line was changed to the General ElectionCompliance Fund. According to a Committee official the handwritten letters 'FROMN' on many of the money orders refers to aCompliance Fund fundraiser held on Long Island on June 14, 1988.Any investigation of this matter should also pursue whether thesecontributions were solicited for the primary campaign or theCompliance Fund.
The copies attached are not of very good quality since theywere reproduced from microfilm copies. The microfilm copies areavailable for review in the Audit Division if you should like toview them.

The Audit Division recommends that this matter be referred to,.:your office. If you have any questions, please contact Ray Lisior Lorenzo David at 376-5320.

Attachments:

Attachment I Summary of Sequentially Numbered Money
Orders.



Attachment II

Attachment III

Attachment IV

Attachment V

Attachment VI

Attachment VII

Attachment VIII

Attachment IX

Copies of North Community Bank money Orders
#11430038 - M430042

Copies of Bank of Saithtovn Money Orders
#308946 - 308952

Marine Midland Payment Services, Inc.
Money Orders #E0051144 - E0051182
#30051184 - 30051185

- Money Orders #0051080 - 0051092

- Money Orders #0051113 - 0051120,
#0051129 - 0051138

- Money Orders #0155634 - 0155641,
*0155644 - 0155659, #0155661 - 0155665v
*0155671, 0155682

- Money Orders #0155674 - 0155680,
*0155684 - 0155687

- Statement of Net Outstanding Campaign
Obligations and Repayment of Surplus Funds
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ATTACNRIUT 1

DUlUZBKzS/lI Calm TTI , INC. CQhPL!ANCK FUND

Slamumm or CoWmuCUTaVKLT MNNMI M NOM o3lnz

13ane of in y Orders

Marine Midland PaymntSeevicest Inc.

0051080 - 0051092
0051113 - 0051120
0051129 - 0051138
0051144 - 0051182
0051184 - 0051185
0155634 - 0155641
0155644 - 0155659
0155661 - 0155665
0155671
0155674 - 0155680
0155682
0155684 - 0155687

Bank of Sui thtcm

308946 - 308952

orth Commnity Bank

M430038 - M430042

Totals

#of Money Orders

13
8

10
39

2
816
5

Do1lrl-1ac v

$ 1,300.00
1,150.00
850.00

3,900.00
400.00

2,000.00
1,600.00

500.00
100.00
700.00
100.00

2,000.00

700.00

5
60.00

$ 15,360.00126
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SO C. Statemnt of -Net Outstandina Camoaian obligations
anda eamet at Surplus funds+ Section 9034.(a) of Title 11 of the Code of Federal

Regulations states, in part,, that wti1Scalendar days after.the candidate's date of ineligibility# as determined under LC*"0 ~9033.5, the candidate shall submit a statement of not outstag
campaign obligations (NIOCO).

te NMC statement shall contain, in addition to o,_itesWA, cash on hand as of the close of business on the lasteligibility (including all contributions dated on or before Adate whether or not submitted for matching).
0egulation 9038,3c)(1 of Title 11 of the Code of MFeeONWRegectionrqiea candidate whose net outstanding campmt01r)obligations reflect a surplus on the date of ineligibLilityqrepay to the Seretary, within 30 calendar days of theal ineligibility date, an amount which represents the amount of.maching, funds contained in the supls Te amount shall, be emamontequal to that portion of the surplus which has the soeratio to the total srLus that the total amount received by-thecandidate from the matching payment account bears to the totaLdpsits made to the candidate' s account.

Section 9038(b)(3) of Title 26 of the United States Costates that amounts received by a candidate from the mthnpaymet account may be-retained for the liquidation of allobligations to pay qualifiLed campaign expenses incurred for aperiod not exceeding months after -the end of the matchingW

yThus amount:. is sub-Ject to change- based. on the review @fL..recds, received in response to Findings U.3.3. and Z=3.

I-,~i



pNymeat period. After all obligations have been liquidatd,,portion of any unexpended balance remaining in the demu A accounts vhich bears the Same ratio to the total ndpnebalance ais the total amount rceiTved f rom the matching payn~taccount bears to the total of all depsitg made into thecandidates accounts, shall be promptly repaid to the atch..Pawment account.

On August S 1988 the candidate submitted a wstatment which indicated that the Comittee yas in a deficitposition at July 20, 1966, Governor Dukakis# date ofineligibility. During audit fieldwork conducted in 1969, the
Audit staff reviewed the components of the edCO statement andreached agreement vith Comittee officials on all of thecomponents except the cash on hand total as discussed below.

Joint Escrow Account

Section l10.l(b)(2)(±i) of Title 11 of the Code of
Federal Reguiations states that in the case of a contribution not.designated in writing by the contributor for a particularelection, the contribution shall be considered made with oes ct
to the next election after the contribution is made.

The Committee opened a checking account entItLed
'Joint escrow accounte on June 10, 1g86. A review of the jointescrow account revealed that $696p627.90 of the 0 gdeposited into the account represented contributions dated on ccbeSere July 20,Igo$,!/ It is the Opinion of the Audit taLththeme contributions represent contributions to Governor Dukakis*primary campaign and should be included in the cash on hand tot"at July 20,0 1966, which would result in the campaign being in asurplus position on that date.

The Committee disagreed with the Audit staff's
position and provided a letter outlining their positione l the
letter the CoG ttee contends that It halted its primay ele.ti ,
fnraising efforts in June 1966, because it was likely to raismore than It Could legally sped and It was evident that a ftertCalifornia primacy (June 7, 13668), Governor Dukakis was asuredo "
the Democatic Party presidentlal nomination. The letter furtha,states that 'since both of these- facts were generally known, thComittee believed that there was a strong likelihood thatsbsequent contributios rceived were . in fact, intended ba thecontributors to be designated for the benefit of Rtike Du asgeneral election campaign, or the Dukakis General Election Leg"L

S Of the $896,627.90, checks representing approximately 6LS, o*$551,241.35, were dated prior to. June 1, 198.

S 
i,



anC (OW) Fund* " The letter: Contiues Necomj J*bli,*ve that it has, VithoUt the gudancoRe.ulat ,as, acted prudentjy and reasonabl gt of treason" ly believO to be the intentions f th nfrm telection donors wiose contribution 
flP op . i

ge cite *~tnfurr The.... C omittoe refer* to Ut 2154 andthat the infecred intent of the contributors was ultimatekpconfirmed in vriting.

Regarding the Committees statement that it I! t
its primary fundralsing in June of 1988, the evidence appearsrefute that contention. During the period June -0, 1966 tChougJuly 20, 1988, approximately 1.1 illon v rCoatteean d,8--- 1 ....... was received by thCommittee and deposited to the joint escrow ac Of th4s
amount, only $27,735.00 could be associated c olunt Of tthisthe out The COMmittee s argument that it act prudentltwitou of tema4. it acte.._ d ptudent.Ly
wituatoU ance of regulations is also without merit. Theregulations are clear in this instance and relate specifically te,
the Issue at hand. Under 11 C.F.R. S110.1(b)(2)(i), a
contribution received by the Committee w iwriting fat a particular thec* -,---.* which is not designate n
w nrrespect to election shall be considered made with

the next election; in this case, the nomination of

Governor Dukakis at the Democratic National Convento wimarks the end of the primacy election. --, which

Regarding the reference to RMi 2154, in that case,the question was whether excessive primary Contributions were
redesignated to a coOmittee.. general election compliance fund
within a reasonable amount of time. The regulations at gudS11O-l(b)(3), which were not in effect at the time RUt 2154 imsNc opened, offer specific guidance for redesignatin, excessive
contributions to another election. In the case at hand, wes aenot dealing with excessive contributions but rath wetaceV received which were within the individuas .rather contrbutmnlimitation. Therefor, the facts in ' 254s $are0o contaom-
the present situation. MM 2154 are not a/os te

n It should also be noted that in ay 1966, a mawof the Comittees legal staff contacted a Comissio Audit stamOmr to Inquire whether the operation of the joint escrowaccount was acceptable. Uipon reviewing these facts, the Committes
was notified that it was the position of the Audthe contributions r sented contributions Adt Dtvhe imroncampaign an Would be considered a part of the surplus atytheof Ineligibility,. h upu ttedf

y The apparent inference drawn by the CommitteereaietthContributioas at issue is i h nnt e t the'Without merit. ,n the Opinion of the Audit eft +o
SZIn calculating the total representing primary contribueme,thes Audit staff did not include Checks made payable to thULAC, checks aomaedby a GELLC solicitation,, orcontribution Which would have been exesive during teprIaMrY.

Si,



Uased on the facts noted above, it is all costupon becoming awae that the Comittee would most lkely have asurplus at the date of ineligibility, the Comittee atYhm a.elaimate the surplus by virtue of transmittal8 via t jescrow account to the GI09C. The Audit staff has included ason hand on the date of ineigibjJ~ty all contributions date l,before July 20, 1968, which were deposited into the joint 08gaccount, except those designated for the GE=*C.

The Co missioners discussed the activity rola tii"the joint escrow account and resultant repayment iaplca eneeting on January 23, 1990, and adopted the approach taken iRecommendation 8. The following is a quote of a statementby one of the Coms~nioners prior to the Commission reaching tdecision regarding Ieconmndation #8.

'The Commissions regulations do not addressthis issue. The regulations do sanction theredesignation of excessive contributions to the legaland accounting compLiance fund (11 C....9S003 .3(a)(1)(iii)) and the redesignation ofContributions made after the beginning of the general
C. election expenditure report period but designated forthe primary ('Post-primary designated contributions) Io. The latter provision is somewhat analogous tohi iituation at hand because it permits the

redesignation of otherwise permissible primary
co contributions. On its face, the regulation would seento.allow the redesignation of post-primary designatedc contributions even if the primary would have a debtafte crd. r seveer it would be inconsistent vith theC-mmaion*s congressional mandate to allow a committeeto, in essence, create debt that would lead toentitlement for post ineligibility matching funds. Inother words, a comittee should not be able to claim anet debt, and hence entitlement to pot ineligibilty!n matching funds, itf t diipnted t pornsnliblie tprimary contributions to do so. Taken to its extreme,a comittee could redesignate all of Its unmatchedcontributions (The redesignation of matchedcontributions would result in other problems, such asloss of entitlemat) and unnecessarily create a hugedeficit with a resulting claim for natching-funds,

'The current language of S9003.3(a)(l)(±ii)pertaining to redesignation of post-primary designatedcontrtibutons, effective April 8, 1987, evolved from asomewhat similar provision In the previous version of12 C..R. 1900313. Nowver, the prior version madeclear that such redesignatim ware permissible only ifthe primary cosmittee retained sufficient funds to payits remaining debts.

• .I
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OContributions which are made after thebeginning of the expenditure report period but whichare designated for the primary elegtion ma bedeposited in the legal and accounting o -Lance fundsaProvided, that the candidate already has sufficientfunds to pay any outstanding campaign obligationsincurred during the primary campaign....1 l C.r.a,S9003.3(a)(1)(i1) (effective July 11, 1983).I1

*Though the current language did not retainthis protective phrasing, there appears to have been nointent to alter the prior approach. See 52 Fed. Reg.20865, 20866 (June 3, 1987). Indeed, as noted, itwould be contrary to public policy to allow thecreation of debt and the consequent entitlement to posetineligibility matching funds. Accordingly, theCommittee should be permitted to redesignate andtransfer-out to the GILAC only so such of thecontributions as would not leave the Committee in a netdebt position ($686,282.26 worth). The remainingamount in question, $210,345.64 ($896,627.90 -$686,282.26), cannot be redesignated and transferred-out, must be repaid by GELAC, and must therefore beincluded in Committeees cash on hand figure."

*Because the Committee did not keep recordssufficient to enable the auditors to determine whetherthe redesignations in question took place within 60days as the regulations at 11 C.F.R. Sll0.l(b)(S) wouldrequir and because the 60 day time period has beenineorporated for other redesignation situations underSPOO3.3(a)(1)(iii), the Committee still has the burdenof demonstrating that the contributions it wishes totreat as redesignated were processed within the 60 daytime frame. For now, the Commission should treat thefull $896,627.90 as primary contributions and hence aspart of the cash on hand totals.*

The Commission further determined thatredesignations of contributions would be considered timelyreceived if At can be demonstrated that a written redesignationwas received no later than 60 days fron the date on thecontributor, s check.

Absent such evidence, the contributions in quesetiwill remain as part of cash on hand for UCO purposes.

As noted on the MWc statement contained In theInterim audit report, the Committee was in a surplus posittes esGovernor DukakIs date of ineligibility, Application of the.repmmt ratio contained at 11 C.r.a. 59038.3(c)(1) to the thmcalculated surplus equates to a repayment figure of $204,25.M.it was aLso noted that any adjustments to the M ato a change In wi do,--n costs, ete., way result in a

t



this figure. Zn addition, after receipt of the Committeeesresponse concerning other issues in the report, a revisedstatement, including *A change in the Surplus repayment, ifvarrated, would be included in the final audit report.

Zn the interia-audit report, the Audit staffrecoMMnded that vithin 30 calendar days of service of the rthe CoMmittee should provide evidence that the contributionrdated prior to july 21, 1988, included in Audit's cash olNOM purposes, vere redesignated to the GELAC within 60 day* ot,roeipt._ n aking the decision the Committee should consider todate on the contribution check as the receipt date and provide-Audit Staff with evidence as to the date of receipt of thecontributor* $ cedesignation.

Zn response to the interim audit report, theCommittee stated that it was not the practice of the COMMIthedate stamp correspondence when received. An affidavit of theformer Compliance Fund Director explains that contributions we".not transferred fron the joint escrow account until a contr- orm redesignating the contributions was received. It Shouldnoted that in a few instances, the Audit staff identifiedC contributions transferred from the joint escrow account to-theqT Compliance rund without a letter authorizing the redesignation.

rl It is the opinion of the Audit Staff that theComittees response does not contain sufficient competentCC evidenciary material to establish the date of receipt of thecontributor's redesignation. The Audit Staff cannot accept, asevidence of the date of receipt of a redesignation letter, thestatement of one individual that transfers were not made unetll aredesignation letter was received.

The Committee also argues that the tine period ir, which action must be taken on the contributions is moreO appropriately e0 days rather than the 60 days allowed In theinteia report. The committee cites 11 c.r.1. S1102.8(a) and1.03(a., which provide 10 days for persons receivingcontributions to foward thm to the treasurer and a second 10 deperiod frm the date of the treasuer-s receipt to deposit o..:cnt ri tiono. he Committee proposes to add this 20 day perionto the 60 day period provi0ded in the interim audit report. :committee alsO continues to argue that the contributions waeproperly roattributed, howver, if. the Commission ac Oday tim period, the Comttte, will accept the Commisiosdetemtnation in this matter. It Is the opinion of the AuditStaff that since the Committee has not provided sufficientcompetent evidenciary material, to establish the date of rteeeiak,.4the contributors, redesignatton letters, the Committee has Wfpcovided evidence that the redesignation Letters were reoesved.within 60 or even 00 days fram the date of the check.



The Camttt.. did PCovids evidence that twde'au"'ntfo rom two contributors oala 200vrd o ca s C o a p j j F u n d c o n t r i b u t o a an d s h w et oincluded in . .*c rn tallin ,- $2,000 Wereid @us god i caah 0n ha ad at July 20. 1966. h Audid notalust the MaCO statement accordingly. The Auitt. . |istatement as aendd by the Audit staff, appears belov. IN
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FEDERL" ELECTION COISS 8ION
999 8 Street, N.W.

Washington, D.C. 20463

?fk

FIRST GEAL COUNSE8L'S tRPORT SUIVE
NUR #3449
STAFF MEMBER: Dawn Odrowski

SOURCE: Internally Generated

RESPONDENTS: Dukakis/Bentsen Committee, Inc., and
Dukakis/Bentsen General Election Legal and
Accounting Compliance Fund and
Edward Pliner, as treasurer of both;

Fried, Frank, Harris, Shriver and Jacobson

RELEVANT STATUTES: 2 U.S.C.
2 U.S.C.
2 U.S.C.
2 U.S.C.
2 U.S.C.2 u.s.c.
2 u.s.c.2 U.S.C.
2 U.S.C.
2 u.s.c.
26 u.s.c.
11 C.F.R.
11 C.F.R.
11 C.F.R.
11 C.F.R.

434(b) (4)
434(b)(5)(A)
441a(a)(1)(A)
441a(f)
441b(a)
431(8)(A)(i) and(ii)
431(8)(B)(i) and (ix)
441f
9003(b)
100.2(a) and (b)
100.7(b)(3) and (14)
9003.3(a)(1)(i)
9003.3(a)(2)

INTERNAL REPORTS CHECKED: Audit documents

FEDERAL AGENCIES CHECKED: None

I. GENERATION OF RATTER

This matter was generated by an audit of the Dukakis/Bentsen

Committee, Inc. ("the Committee") and the Dukakis/Bentsen General

Election Legal and Accounting Compliance Fund ("GELAC") pursuant

to 26 U.S.C. S 9007(a). See also 26 U.S.C. S 9009(b). The

Commission voted to refer certain issues arising from the Final

Audit to the Office of the General Counsel for enforcement.

1. Robert A. Farmer was the treasurer at the time the events
at issue occurred.

RECEIYEO
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Attachment 1.

1I. FACTUAL AND LEGAL ANALTSS 3

A. Unreported Draft Account Activity

The Federal Election Campaign Act of 1971, as amended ("the

Act") requires each report filed by a political committee to

disclose for the reporting period and the calendar year, the total

amount of all disbursements and all disbursements made for

specific categories, including operating expenditures. 2 U.S.C.

S 434(b)(4). Moreover, each report must disclose the name and

address of each person to whom a committee makes an expenditure in

an aggregate amount or value in excess of $200 within the calendar

year to meet a candidate or committee operating expense, together

with the date, amount, and purpose of such expenditure. 2 U.S.C.

00 5 434(b)(5)(A). During the 1988 election cycle, the Committee

maintained a draft account used primarily by state campaign

offices to pay expenses. The Audit staff's review of this account

disclosed that drafts totaling $3,153,346.34, which cleared the

account during November and December, 1988, were not included in

the Committee's disclosure reports for the relevant period. The

Committee filed amended reports disclosing the draft activity on

April 5, 1989.

2. The referral originally included an Exhibit C which
concluded that the Committee had exceeded the expenditure
limitation applicable to candidates receiving public financing.
The Commission determined in the Final Audit Report that the
Committee did not exceed the expenditure limitation so that
issue is not addressed here.

3. All citations are to statutes and regulations which were in
effect in 1988.



-W3-.

The Committee's response to the Interim Audit Report stated

that the November and December reports contained incomplete

information because it had insufficient staff to timely process

documentation relevant to the large volume of drafts, particularly

given the reporting detail required and the difficulty it

encountered contacting former campaign staffers for necessary

information. The Committee also pointed out it had "attempted" to
4

report the activity on its January and February 1989 reports.

Committee's January 4, 1991 Response to the Interim Audit

("Interim Audit Response") at 11.

Although the Committee remedied this reporting violation, its

correction was untimely and the violation involved a significant

amount of draft activity. Only 42% of the Committee's operating

expenditure disbursements for the relevant period were timely

reported. Therefore, this Office recommends that the Commission

find reason to believe that the Dukakis/Bentsen Committee, Inc.,

and Edward Pliner, as treasurer, violated 2 U.S.C. S 434(b)(4).

B. Electoral College Nemo -- Legal Services and
Related Expenses

1. Excessive In-Kind Contribution/Violation of
Public Funding Agreement -- Legal Services

a. Law

Under the Act, no person shall make contributions to any

candidate and his or her authorized committees with respect to any

election for Federal office which exceed $1,000 in the aggregate.

4. By this, the Committee apparently means it disclosed some,
but not all, of the unreported draft activity in these 1989
reports before disclosing all the unreported activity in the
April, 1989, amendments to its 1988 reports.



2 U.s.C. S 4418(a)(1)(A). The term "person" Includes a

partnership. 2 U.S.C. 431(11). Similarly, no candidate or

political committee shall knowingly accept any contribution in

violation of the provisions of Section 441a. 2 U.S.C. S 441a(f).

The Act also prohibits the making and receipt of corporate

contributions in connection with Federal elections. 2 U.S.C.

S 441b(a).

A contribution by a partnership shall be attributed to the

partnership and to each partner either in direct proportion to his

or her share of the partnership or by agreement of the partners

under certain conditions. 11 C.F.R. S 110.1(e). A contribution

by a partnership shall not exceed the contribution limitations of

the Act and accompanying regulations. Id. No portion of such

contribution may be made from the profits of a corporation that is

a partner. Id.

Under the statutes, the term "contribution" is broadly

defined to include any gift, subscription, loan, advance, or

deposit of money or anything of value made by any person for the

purpose of influencing any election for Federal office.

2 U.S.C. S 431(8)(A)(i). A contribution also includes the payment

by any person of compensation for the personal services of another

person which are rendered to a political committee without charge

for any purpose. 2 U.S.C. S 431(8)(A)(ii). However, legal or

accounting services rendered to or on behalf of an authorized

committee or a candidate are specifically excluded from the

definition of contribution if the person paying for such services

is the regular employer of the individual rendering such services



and if such services are solely for the purpose of ensuring

compliance with the Act or with the public financing provisions

(chapter 95 or 96 of Title 26). See 2 U.s.C. S 431(8)(B)(ix).

The value of services provided without compensation by any

individual who volunteers on behalf of a candidate or political

committee is also excluded from the definition of contribution

under 2 U.S.C. S 431(8)(B)(i) and 11 C.F.R. S 100.7(b)(3).

Under the Presidential Election Campaign Fund Act (the "Fund

Act"), candidates for President and vice President must agree as

part of their eligibility requirements for public financing, that

neither they nor their authorized committees will accept

contributions to defray qualified campaign expenditures.

26 U.S.C. 5 9003(b)(2).

o b. Facts

O In September 1988, the New York law firm of Fried, Frank,

Harris, Shriver & Jacobson, a partnership including professional

corporations ("the firm"), agreed to update a 1980 memorandum it

had written concerning the electoral college and to provide it to

the Committee without charge. In a September 14, 1988, letter

notifying the Committee that the firm would do the work,

a firm partner ("the partner") expressed his opinion that the

legal services would not constitute contributions because they did

not relate to a general election "as defined." Attachment 2 at 2.

The partner also explained the firm's pro bono policy required

that it bill and collect monthly out-of-pocket expenses made in

connection with the free legal services the firm provided,

including disbursements made for duplicating, phone calls,



computer time, and messenger~ and data research services. Id.

The firm sent the Committee an updated electoral college

memorandum (*the memo") on or about October 27, 1968.

Attachment 3. Subsequently, in an April 25, 1989 response to a

Committee inquiry about invoices it had received, the firm noted

It had incurred $76,905.50 in professional service fees preparing

the memo for which it had not billed the Committee. Attachment 2

at 5. These charges consisted of time spent preparing the memo by

the partner, associates, paralegals and summer associates,

apparently billed at varying hourly rates. Id. at 8-9. in

C addition, the firm noted the Committee owed $17,942.41 in actual

expenses incurred in connection with the memo. Id. at 7.

The Committee reimbursed the firm $17,942.41 for the memo

CO expenses on June 9, 1989, and reported this disbursement in its

1989 July Monthly report as a compliance expense. 5Attachment 2

at 11-13. No payments were made for the $76,905.50 in legal

services provided.

Ln c. Audit Determination and Committeets Response

CX Audit determined that the legal services the firm provided to

the Committee without charge constituted an excessive in-kind

contribution totaling at least $65,888 and included this amount in

its calculation of the Committee's operating expenditures subject

5. In response to the Interim Audit, the Committee
contended it had erroneously paid the memo expenses and on
January 15, 1991, GELAC reimbursed the Committee for the
expenses. This "reimbursement" is discussed further at
Section II.B.2.b.



to the expenditure limitation of 2 U.S.C. 5 441a(b).6  See Final

Audit Report on Dukakis/Bentsen Committee, Inc., and the

Dukakis/Sentlen GELAC ("Final Audit Report") at 10. Audit also

determined that the $17,942.41 in memo-related expenses were

qualified Campaign expenses also subject to the Committee's

expenditure limitation. Id.

The Committee presented essentially two arguments supporting

their contention that the value of legal services provided in

connection with the memo update was not an in-kind contribution.

First, during the audit, the Committee orally argued that the

firm's work was exempt volunteer activity pursuant to 11 C.F.R.

5 100.7(b)(3). Attachment 1 at 3; see also Attachment 2 at 14.

To support this position, the Committee referenced a November 1,

oO 1989 letter it sought from the firm stating that lawyers who work

on the firm's pro bono matters do so voluntarily, but receive
r~o their ordinary compensation while doing so. 7 Attachment 2 at

14-15; e also Interim Audit Response at 9. Second, in its

Owritten response to the Interim Audit Report, the Committee

01 contended that the legal services were not contributions because

the memo dealt solely with issues relating to the electoral

6. In-kind contributions are reported as both contributions
and expenditures. See 11 C.F.R. 5 104.13.

7. The firm also stated in this letter that it relied upon
11 C.F.R. I 100.7(b)(13) when it agreed to update the memo.
That regulation exempts from the definition of contribution
certain legal services provided to any political committee of
a olitc Darty which are not attributable to activities
that direcy urther the election of a candidate for federal
office. Since the Committee is an authorized committee of a
candidate and not a political party committee, that
regulation is inapplicable here.



college election. According to the Committee, an electoral

college election is not an "election" as defined at

11 C.F.R. 5 100.2. As part of this argument, the Committee also

seems to maintain that legal work related to the 1988 electoral

college election did not influence the 1988 general election since

that election was not "a matter for the Electoral College to

decide." See Interim Audit Response at 9.

d. Legal Analysis

The legal services provided to update the electoral college

memo appear to constitute an excessive in-kind contribution to the

Committee because they were made for the purpose of influencing a

federal election and do not fall within any relevant statutory

exemptions. Additionally, because the firm is a partnership that

includes professional corporations, a portion of the in-kind

contribution may constitute a prohibited contribution.

The correspondence and memo provided in response to the

interim Audit Report show that the firsts legal work indeed

concerned the Electoral College. Attachment 3. The memo outlined

the general requirements and procedures by which electors are

appointed and discharge their duties. It also pointed out

possible irregularities with a view toward preventing any

"mishaps" in the electoral college process which might have

defeated the Dukakis/Bentsen ticket. The cover letter enclosing

the memo described the work as "a summary of actions to be taken

in preparation for the selection and voting of the Electoral

College." Attachment 3 at 1. A comprehensive summary of state

laws relating to selection of electors and procedures governing



each state's electoral college election was included with the

memo. See sample summary contained in Attachment 3 at 12-13.

Contrary to the Committee's contention, the firm's electoral

college research was undertaken for the purpose of influencing an

election to federal office since the Electoral College is an

essential part of any general presidential election. Electoral

College votes are acquired by a candidate based upon the general

election results and a candidate must prevail in Electoral College

votes to become President regardless of the popular vote. See

U.S. Const. art. II, 51 and amend. XII. Indeed, the Presidential

Campaign Fund Act defines "presidential election" as "the election

of presidential and vice-presidential electors." The Committee

- acknowledged the integral nature and importance of the electoral

CO college process to the popular election when it requested the firm

to update the memo to use "as our primary resource when the

campaign develops our strategy to deal with the possibility of a

'faithless elector' situation." Attachment 2 at 1.

The Committee's reliance on 11 C.F.R. 5 100.2 generally, and

Section 100.2(b), specifically, to assert that no contribution

resulted because the electoral college is not an election is

misplaced. The definition of "election" as used in the Act and

regulations is broadly defined at 11 C.F.R. 5 100.2(a) as the

"process by which individuals . . . seek nomination for election

or election to Federal office (emphasis added)." As noted

earlier, the electoral college is part of the process by which an

individual seeks election to the Office of President.

Since the firm's memo-related legal services were provided to



influence a federal election, one of the statutory exemptions

would have to apply to prevent a contribution from resulting.

None of the exemptions appears to apply here. The legal services

provided were not exempt under 2 U.S.C. S 431(8)(B)(ix) (or

11 C.F.R. S 100.7(b)(14)) since the nature of the legal work

performed was unrelated to ensuring compliance with the Act or

public financing provisions. Rather, the memo served a strategic

purpose -- to point out possible problems in the electoral college

process so the Committee could prevent or correct them to ensure

the ticket's victory. Additionally, the comprehensive state lawCI

summary provided the Committee with a ready legal reference tool

in case such problems arose.

oD Similarly, the legal services cannot be considered exempt

CO volunteer activity pursuant to 2 U.S.C. 5 431(8)(B)(i) (or

11 C.F.R. 5 100.7(b)(3)). Although the firm stated in a letter to

the Committee that its lawyers work on pro bono matters

voluntarily, it also admitted that they are paid their ordinary

compensation while doing so.8 Attachment 2 at 15. Since lawyers

0o% and other salaried staff who worked on the memo apparently

received their regular compensation while doing the work, their

services fall outside the volunteer activity exemption which only

excludes from the "contribution" definition, "the value of

services provided without compensation by any individual who

volunteers on behalf of a candidate or political committee ..

2 U.S.C. S 431(8)(B)(i); see also AO 1982-4. By contrast, the

8. The firm's response regarding its pro bono policy addressed
only lawyers.
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services attributable to the firm partner may have been

permissible if his compensation was tied to his proprietary

interest in the firm. See AOs 1979-58 and 1980-107 (concluding

that compensation paid by a law firm to a partner volunteering

services to a political committee was not a contribution where the

compensation was tied to partner's proprietary interest in the

firm and not to the number of hours worked) and cf. AO 1980-115

(concluding firm contribution may result if compensation paid to

candidate-partner is not reduced to reflect lower number of hours

worked since compensation is partially based on client billable

hours). Audit valued the firm's in-kind contribution at $65,888

-- the total cost for each hour firm employees worked on the memo

as reflected in the firm's billing statement. Attachment 2 at

8-9. The cost of the partner's time, $11,017.50, was excluded

($76,905.50 - $11,017.50 - $65,888).

Because the law firm is a partnership that includes

professional corporations, a portion of the firm's in-kind

contribution may be attributable to a corporate partner resulting

in a prohibited contribution. Additionally, the in-kind

contribution was accepted by the Committee to defray qualified

campaign expenses for the general election in violation of

26 U.S.C. S 9003(b).

Therefore, this Office recommends that the Commission find

reason to believe that (1) the Dukakis/Bentsen Committee, Inc.,

and Edward Pliner, as treasurer, violated 2 U.S.C.

55 441a(f) and 441b(a) for accepting an excessive in-kind

contribution from the firm, a partnership including professional



corporations, and (2) Fried, Frank, Harris, Shriver and Jacobson

violated 2 U.8.C. 51 441a(a)(l)(A) and 441b(a) for making such

contribution.9 Moreover, this Office recommends that the

Commission find reason to believe that the Dukakis/Bentsen

Committee, Inc., and Edward Pliner, as treasurer, violated

26 U.S.C. 5 9003(b).

2. Improper Use of Compliance Funds -- Memo Expenses

a. Law

Commission regulations permit a major party candidate for

president to accept private contributions to a legal and

accounting compliance fund in addition to any public financing

received. 11 C.F.R. S 9003.3(a)(1)(i).

Compliance fund contributions shall be used only: (1) to

defray legal and accounting costs provided solely to ensure

compliance with the Act and Title 26; to defray overhead costs

related to ensuring compliance; to defray any civil and criminal

penalties imposed under the Act; to make repayments to the

Presidential Election Campaign Fund; to defray the cost of

soliciting contributions to the compliance fund; and to make a

loan to an account established pursuant to 11 C.F.R. 5 9003.4 to

defray qualified campaign expenses incurred prior to the

expenditure report period or prior to receipt of federal funds

provided loans are restored to the compliance funds. 11 C.F.R.

S 9003.3(a)(2)(i).

9. This Office makes no recommendation at this time with
regard to possible excessive contributions by individual
partners pending responses to discovery requests.
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b. Analysis

As noted earlier, Audit determined that the $17,942.41 in

memo-related expenses were qualified campaign expenses subject to

the Committee's expenditure limitations and were not related to

compliance with the Act. Final Audit Report at 10 and

Attachment 1 at 5. The Committee paid the firm for these expenses

on June 9, 1989 and reported the $17,942.41 disbursement in its

1989 July monthly report as a compliance expense. Later, in

response to the Interim Audit, the Committee contended that it had

erroneously paid the expenses since the legal work associated with

the memo "did not influence the general election." Interim Audit

Response at 14. The Committee further stated that in May 1989 its

legal counsel had instructed GELAC to pay the memo expenses. Id.

co and Attachment 2 at 5.10 Consequently, on January 15, 1991, GELAC

-reimbursed the Committee for the full amount of the memo expenses.

eThe Committee's position lacks clarity. By saying that GELAC
"qr

originally should have paid for the expenses, the Committee is

treating the expenses as having been compliance-related. The
In

01 Committee also states, however, that the memo was "unrelated to

the general election." If this were so, the memo expenses could

not be considered compliance-related. The Committee also cites to

11 C.F.R. 5 9003.3(a)(2)(iv) in support of GELAC'S payment of the

expenses. That regulation permits any excess campaign funds

remaining after payment of all general election expenses to be

10. Committee counsel's instructions on the first invoice for a
portion of the memo expenses, however, directed Committee staff
on October 28, 1988, to "pay and charge general election." See
Attachment 2 at 11.
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used to retire primary debts or for "any purpose permitted under

2 U.S.C. 5 439a and 11 C.F.R. Part 113.
-ll

Whatever the Committee's position, the use of GELAC funds to

pay for the memo expenses was improper. As previously discussed*

the memo was not related to the Comittee's compliance with the

Act; rather it discussed strategy and outlined procedures for the

electoral college. Moreover, the use of GELAC funds to reimburse

the Committee for the memo expenses does not appear to fall within

any of the permissible uses enumerated at 11 C.F.R.

5 9003.3(a)(2). Since the memo expenses at issue here are general

election-related expenses, 11 C.F.R. 5 9003.3(a)(2)(iv) is simply

inapplicable. Therefore, this Office recommends that the

Commission find reason to believe that Dukakis/Bentsen Committee,

Inc. (Dukakis/Bentsen General Election Legal and Accounting

Compliance Fund), and Edward Pliner, as treasurer, violated

11 C.F.R. 5 9003.3(a)(2) by using compliance funds to defray

non-compliance related general election expenses.

C. Sequentially-Numbered money Orders

Under the Act, it is unlawful for a person to make a

contribution in the name of another person or to knowingly permit

his or her name to be used to effect such a contribution.

2 U.S.C. S 441f. Similarly, it is unlawful for a person to

11. Those provisions prohibit excess campaign funds to be
converted to personal use, but permit such funds to be used to
defray expenses incurred in connection with an individual's
duties as a federal officeholder, to be donated to charity or to
be "used for any other lawful purpose." The Committee
apparently relies on the "lawful purpose" language here. See
Interim Audit Response at 14, footnote 3.
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knowingly accept a contribution made by one person In the name of

another person. Id.

Upon examining documents made available by GELAC only after

completion of audit fieldwork, the Audit staff found that GELAC

received a total of $15,360 in contributions in the form of three

sets of sequentially numbered money orders. Attachment 1 at

6 and 10. The majority of the money orders, 114 totaling $14,600,

were drawn on an account at marine Midland Payment Services, Inc.,

("Marine Midland") and are dated between May 31, 1988, to June 15,

1988. Attachment 1 at 6, 16-52. Seven $100 money orders were

drawn from the Bank of Smithtown, ("Smithtown") all dated June 1,

1988. Attachment 1 at 7, 13-15. The five remaining money orders,

totaling $60, were drawn from the North Community Bank of Chicago,

Illinois ("NCB"). Attachment 1 at 7, 11-12.

The Audit staff points out that in addition to the sequential

ordering and dating patterns, each of the three groups of money

orders evidence similarities which suggest that an individual

other than the purchasers filled them out. The Smithtown money

orders are each made payable to "Dukakis for President Compliance

Fund" in handwriting that appears to be the same for each order.

Similarly, the NCB money orders are all undated, payable to

"Dukakis Compliance Fund" and the payable line and purchaser's

name and address also appear to be written in the same upper and

lower case printing. Such similarities also exist for the 114

Marine Midland money orders. Each of these money orders bears the

name of individuals residing in the New York area and all but 15

are in amounts of $100 or less. The Audit staff states that the



-16-

Marine Midland money orders fall into five distinct subgroups of

sequentially numbered money orders. Within these subgroups, each

money order is sequentially-numbered, bears the same date or group

of dates, and appears to have been filled out by the same person.

Audit also notes that 49 money orders appear to have had the words

"compliance fund" added. See Attachment 4 (chart describing the

particular patterns noted in each of the subgroups).

The sequential numbering, uniform handwriting and typing and

consistent dates within each set of money orders raise a question

as to the actual source of the funds used to purchase these money

0- orders. See MUR 3089 (Commission found reason to believe that a

IV violation of 2 u.s.c. 5 441f occurred with regard to sequential

CO money orders from Banco de Santander, P.R. and Marine Midland Bank

cO payable to "Dukakis for President" either uniformly typed in the

same type-face or evidencing handwriting similarities) and

MUR 2717 (Commission found reason to believe that a violation of

2 U.s.c. S 441f occurred with regard to sequential money orders

from Bay Ridge Federal Savings payable to "Haig for President"

011 written for the same amount, dated the same day, and evidencing

handwriting similarities on the payee and signature of drawer

lines).1 2 Based on the foregoing, therefore, this Office

recommends that the Commission find reason to believe that the

Dukakis/Bentsen Committee, Inc. (Dukakis/Bentsen General Election

12. See also MUR 1353 (Commission found reason to believe that
the Carter/Mondale Presidential Committee violated 2 U.S.C.
5 441f by using cash contributions to purchase money orders
under the contributor names of employees of a restaurant where a
fundraiser was held).
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Legal and Accounting Compliance Fund), and Edward Pliner, as

treasurer, violated 2 U.S.C. 5 441f. 1 3

III . RE OI TIons

1. Find reason to believe that the Dukakis/Bentsen
Committee, Inc., and Edward Pliner, as treasurer, violated
2 U.S.C. 15 434(b)(4), 44la(f) and 441b(a) and 26 U.S.C.
5 9003(b).

2. Find reason to believe that Dukakis/Bentsen Committee,
Inc. (Dukakis/Bentsen General Election Legal and Accounting
Compliance Fund), and Edward Pliner, as treasurer, violated
2 U.S.C. S 441f and 11 C.F.R. 5 9003.3(a)(2).

3. Find reason to believe that Fried, Frank, Harris, Shriver
and Jacobson, a partnership including professional corporations,
violated 2 U.S.C. 55 441a(a)(1)(A) and 441b(a).

4. Approve the attached Factual and Legal Analyses.

5. Approve the appropriate letters.

Date .awrence MN4 iK
General Counsel

Attachments
1. Audit referral including sequential money orders
2. Correspondence relating to electoral college memo
3. Electoral college memo and cover letter
4. Description of Midland Marine sequentially-

numbered money orders
5. Factual and Legal Analyses

13. Given the large number of money orders and their respective
amounts, this Office makes no recommendation at this time
regarding the individual contributors pending discovery
responses from the Committee.
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The above-captioned document was circulated to the

Commission on Monday, April 26, 1993 at 11:00 a.m.

Objection(s) have been received from the

Commissioner(s) as indicated by

Commissioner Aikens

Commissioner Elliott

Commissioner McDonald

Commissioner McGarry

Commissioner Potter

.Commissioner Thomas

This matter will be placed

for Tuesday, May 4, 1993.

the name(s) checked below:

xxx

xxx

on the meeting agenda

Please notify us who will represent your Division before
the Commission on this matter.

. ' / . . , . .. ',:
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WASHMIC0% D C 20403

LAWRENCE M. NOBLE
GENERAL COUNSEL

MARJORIE W. 3MMONIVBONNIE J. ROS
COMMISSION SECRETARY

APRIL 29, 1993

MUR 3449 - FIRST GENERAL COUNSEL'S REPORT
DATED APRIL 23, 1993.



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
NUR 3449

Dukakis/entsen Committee, Inc., and )
Dukakis/entsen General Election Legal )
and Accounting Compliance Fund and )
Edward Pliner, as treasurer of both; )
Fried, Frank, Harris, Shriver and
Jacobson

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on May 4,

1993, do hereby certify that the Commission decided by a

vote of 4-2 to take the following actions in MUR 3449:

1. Find reason to believe that the Dukakis/
Bentsen Committee, Inc. and Edward
Pliner, as treasurer, violated 2 U.S.C.
55 434(b)(4), 441a(f) and 441b(a) and
26 U.S.C. 5 9003(b).

2. Find reason to believe that Dukakis/
Bentsen Committee, Inc. (Dukakis/Bentsen
General Election Legal and Accounting
Compliance Fund), and Edward Pliner, as
treasurer, violated 2 U.S.C. 5 441f and
11 C.F.R. S 9003.3(a)(2).

(continued)
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Certification for 1UR 3449
May 4, 1993

3. Find reason to believe that Fried,
Frank, Harris, Shriver and Jacobson,
a partnership including professional
corporations, violated 2 U.S.C.
55 441a(a)(l)(A) and 441b(a).

4. Approve the Factual and Legal Analyses
recommended in the General Counsel's
report dated April 23, 1993.

5. Approve the appropriate letters as
recommended in the General Counsel's
report dated April 23, 1993.

Commissioners Aikens, McDonald, McGarry, and Thomas

voted affirmatively for the decision; Commissioners

Elliott and Potter dissented.

Attest:

cMearorfe W. mmsons
crotary of the Commission

Date



FEDERAL ELECTION COMMISSION
WASHINGTON DC 2'0461

May 7, 1993

Mr. Edward Pliner, Treasurer
Dukakis/Bentsen Committee, Inc.
483 Washington St.
Brookline, MA 02146

RE: MUR 3449
Dukakis/Bentsen Committee, Inc.

(Dukakis/Bentsen General
Election Legal and Accounting
Compliance Fund) and Edward
Pliner, as treasurer

Dear Mr. Pliner:

On May 4, 1993, the Federal Election Commission found thatthere is reason to believe Dukakis/Bentsen Committee, Inc. andyou, as treasurer, violated 2 U.S.C. 55 2 U.S.C. S 434(b)(4),441a(f) and 441b(a) and 26 U.S.C. S 9003(b), provisions of theFederal Election Campaign Act of 1971, as amended ("the Act").The Commission also found reason to believe Dukakis/BentsenCommittee, Inc. (Dukakis/Bentsen General Election Legal andAccounting Compliance Fund) and you, as treasurer, violated2 U.S.C. 5 441f and 11 C.F.R. 5 9003.3(a)(2). The Factual andLegal Analysis, which formed a basis for the Commission's
finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate thatno action should be taken against Dukakis/Bentsen Committee,Inc. (Dukakis/Bentsen General Election Legal and AccountingCompliance Fund) and you, as treasurer. You may submit anyfactual or legal materials that you believe are relevant to theCommission's consideration of this matter. Please submit suchmaterials to the General Counsel's Office within 15 days of yourreceipt of this letter. Where appropriate, statements should besubmitted under oath.

In the absence of any additional information demonstratingthat no further action should be taken against Dukakis/BentsenCommittee, Inc. (Dukakis/Bentsen General Election Legal andAccounting Compliance Fund) and you, as treasurer, theCommission may find probable cause to believe that a violation
has occurred and proceed with conciliation.

If you are interested in pursuing pre-probable causeconciliation, you should so request in writing. See 11 C.F.R.5 111.18(d). Upon receipt of the request, the OfT-ce of the



Mr. Edwerd i. Pliner, Treasurer
Page 2

General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter orrecommending declining that pre-proboble cause conciliation be
pursued. The Office of the General Counsel may recommend thatpre-probable cause conciliation not be entered into at this timeso that it may complete its investigation of the matter.
Further, the Commission will not entertain requests forpre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent.

Requests for extensions of time will not be routinelygranted. Requests must be made in writing at least five days
prior to the due date of the response and specific good causemust be demonstrated. In addition, the Office of the GeneralCounsel ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed formstating the name, address, and telephone number of such counsel,and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with2 U.S.C. SS 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have enclosed a brief description
of the Commission's procedures for handling possible violations
of the Act. If you have any questions, please contact Dawn M.
Odrowski, the attorney assigned to this matter, at (202)
219-3400.

Sincerely,

Scott E. Thomas
Chairman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form

cc: Michael Dukakis
Lloyd Bentsen



FEDERAL ELECTION CONNISSION

FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Dukakis/Bentsen Committee, Inc. MUR: 3449
and Dukakis/Bentsen General
Election Legal and Accounting
Compliance Fund and Fdward Pliner,
as treasurer of both

I. GENERATION OF RATTER

This matter was generated based on an audit of the
Dukakis/Bentsen Committee, Inc. ("the Committee") and the
Dukakis/Bentsen General Election Legal and Accounting Compliance
Fund ("GELAC") pursuant to 26 U.S.C. 5 9007(a). See also

26 U.S.C. f 9009(b).

II. FACTUAL AND LEGAL ANALYSIS 2

A. Unreported Draft Account Activity

The Federal Election Campaign Act of 1971, as amended ("the
Act") requires each report filed by a political committee to

disclose for the reporting period and the calendar year, the
total amount of all disbursements and all disbursements made for

specific categories, including operating expenditures.

2 U.S.C. 5 434(b)(4). Moreover, each report must disclose the
name and address of each person to whom a committee makes an
expenditure in an aggregate amount or value in excess of $200
within the calendar year to meet a candidate or committee

1. Robert A. Farmer was the treasurer at the time the eventsat issue occurred.

2. All citations are to statutes and regulations which were ineffect in 1988.



-2-
operating expense, together with the date, amount, and purpose

of such expenditure. 2 U.s.c. 5 434(b)(5)(A).

During the 1988 election cycle, the Committee maintained a

draft account used primarily by state campaign offices to pay

expenses. The audit determined that drafts totaling

$3,153,346.34, which cleared the account during November and

December, 1988, were not included in the Committee's disclosure

reports for the relevant period. The Committee filed amended

reports disclosing the draft activity on April 5, 1989.

'0 The Committee's response to the Interim Audit Report stated
that the November and December reports contained incomplete

C) information because it had insufficient staff to timely process

cO documentation relevant to the large volume of drafts,

particularly given the reporting detail required and the

difficulty it encountered contacting former campaign staffers

for necessary information. The Committee also pointed out that

it had "attempted" to report the activity on its January and
tO February 1989 reports. 3

Although the Committee remedied this reporting violation,

its correction was untimely and the violation involved a

significant amount of draft activity. Only 42% of the

Committee's operating expenditure disbursements for the relevant

period were timely reported. Therefore, there is reason to

3. By this, the Committee apparently means it disclosed some,but not all, of the unreported draft activity in these 1989reports before disclosing all the unreported activity in theApril, 1989, an.daonts to its1988 -reports.
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believe the Dukakis/Bentsen Committee, Inc., and Edward Pliner,

as treasurer, violated 2 U.S.C. S 434(b)(4).

3. Electoral College Memo -- Legal Services and
Related Expenses

1. Excessive In-Kind Contribution/Violation of
Public Funding Agreement -- Legal Services

a. Law

Under the Act, no person shall make contributions to any

candidate and his or her authorized committees with respect to

any election for Federal office which exceed $1,000 in the

aggregate. 2 U.S.C. 5 441a(a)(l)(A). The term "person"

includes a partnership. 2 U.S.C. 5 431(11). Similarly, no

candidate or political committee shall knowingly accept any

contribution in violation of the provisions of Section 441a.

2 U.S.C. 5 441a(f). The Act also prohibits the making and

receipt of corporate contributions in connection with Federal

elections. 2 U.S.C. S 441b(a).

A contribution by a partnership shall be attributed to the

partnership and to each partner either in direct proportion to

his or her share of the partnership or by agreement of the

partners under certain conditions. 11 C.F.R.

5 110.1(e). A contribution by a partnership shall not exceed

the contribution limitations of the Act and accompanying

regulations. Id. No portion of such contribution may be made

from the profits of a corporation that is a partner. Id.

Under the statutes, the term "contribution" is broadly

defined to include any gift, subscription, loan, advance, or

deposit of money or anything of value made by any person for the
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purpose of influencing any election for Federal office.

2 U.S.C. s 431(8)(A)(i). A contribution also includes the

payment by any person of compensation for the personal services

of another person which are rendered to a political committee

without charge for any purpose. 2 U.S.C. 5 431(8)(A)(ii).

However, legal or accounting services rendered to or on behalf

of an authorized committee or a candidate are specifically

excluded from the definition of contribution if the person

paying for such services is the regular employer of the
CO individual rendering such services and if such services are

solely for the purpose of ensuring compliance with the Act or

with the public financing provisions (chapter 95 or 96 of Title

26). See 2 U.S.C. 5 431(8)(B)(ix). The value of servicesCO

provided without compensation by any individual who volunteers

on behalf of a candidate or political committee is also excluded

from the definition of contribution under 2 U.S.C.

5 431(8)(B)(i) and 11 C.F.R. 5 100.7(b)(3).
1O Under the Presidential Election Campaign Fund Act (the

"Fund Act"), candidates for President and Vice President must

agree as part of their eligibility requirements for public

financing, that neither they nor their authorized committees

will accept contributions to defray qualified campaign

expenditures. 26 U.S.C. 5 9003(b)(2).

b. Facts

In September 1988, the New York law firm of Fried, Frank,

Harris, Shriver & Jacobson, a partnership including professional

corporations ("the firm"), agreed to update a 1980 memorandum it
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had written concerning the electoral college and to provide it

to the Committee without charge. In a September 14, 19980

letter notifying the Committee that the firm would do the work,

a firm partner ("the partner") expressed his opinion that the

legal services would not constitute contributions because they

did not relate to a general election "as defined." The partner

also explained the firm's pro bono policy required that it bill

and collect monthly out-of-pocket expenses made in connection

with the free legal services the firm provided, including

disbursements made for duplicating, phone calls, computer time,

and messenger and data research services.

The firm sent the Committee an updated electoral college

memorandum ("the memo") on or about October 27, 1988.

Subsequently, in an April 25, 1989 response to a Committee

inquiry about invoices it had received, the firm noted it had

incurred $76,905.50 in professional service fees preparing the

memo for which it had not billed the Committee. These charges

consisted of time spent preparing the memo by a partner,

associates, paralegals and summer associates, apparently billed

at varying hourly rates. In addition, the firm noted the

Committee owed $17,942.41 in actual expenses incurred in

connection with the memo.

The Committee reimbursed the firm $17,942.41 for the memo

expenses on June 9. 1989, and reported this disbursement in its
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1989 July Monthly report as a compliance expense. 4 No payments

were made for the $76,905.50 in legal services provided.

c. Audit Determination and Committee's Response

The Final Audit Report included $65,888 of the value of
the firm's legal services in its calculation of the Committee's

operating expenditures subject to the expenditure limitation of

2 U.S.C. 5 441a(b). 5 See Final Audit Report on Dukakis/Bentsen

Committee, Inc. and the Dukakis/Bentsen GELAC at 10. The Final

Audit Report also included the $17,942.41 in memo-related

expenses in that calculation. Id.

The Committee presented essentially two arguments

supporting their contention that the value of legal services

provided in connection with the memo update was not an in-kind

contribution. First, during the audit, the Committee orally

argued that the firm's work was exempt volunteer activity

pursuant to 11 C.F.R. S 100.7(b)(3). To support this position,

the Committee referenced a November 1, 1989 letter it sought

from the firm stating that lawyers who work on the firm's pro

bono matters do so voluntarily, but receive their ordinary

4. In response to the Interim Audit, the Committeecontended it had erroneously paid the memo expenses and onJanuary 15, 1991, GELAC reimbursed the Committee for theexpenses. This "reimbursement" is discussed further at
Section II.B.2.b.

5. In-kind contributions are reported as both contributionsand expenditures. See 11 C.F.R. 5 104.13. See the LegalAnalysis below in S'e6ion II.B.l.d. for discussion of the value
of the firm's contribution.



compensation while doing 50. 6 Second, in its written response
to the Interim Audit Report, the Committee contended that the
legal services were not contributions because the memo dealt
solely with issues relating to the electoral college election.
According to the Committee, an electoral College election is not
an "election" as defined at 11 C.F.R. S 100.2. As part of this

argument, the Committee also seems to maintain that legal work
related to the 1988 electoral college election did not in fact

"influence" the 1988 general election since that election was
not "a matter for the Electoral College to decide."

red. Legal Analysis

The legal services provided to update the electoral college

CO memo appear to constitute an excessive in-kind contribution to
the Committee because they were made for the purpose of

influencing a federal election and do not fall within any

relevant statutory exemptions. Additionally, because the firm

is a partnership that includes professional corporations, a

portion of the in-kind contribution may constitute a prohibited
contribution.

The correspondence and memo provided in response to the
Interim Audit Report show that the firm's legal work indeed

6. The firm also stated in this letter that it relied upon11 C.F.R. 5 100.7(b)(13) when it agreed to update the memo.That regulation exempts from the definition of contributioncertain legal services provided to any political committee ofa poiia art which are not attributable to activitiesthat -rectl uther the election of a candidate for federaloffice. Since the Committee is an authorized committee of acandidate and not a political party committee, that
regulation is inapplicable here.
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concerned the Electoral College. The memo outlined the general

requirements and procedures by which electors are appointed and

discharge their duties. It also pointed out possible

irregularities with a view toward preventing any "mishaps" in

the electoral college process which might have defeated the

Dukakis/Bentsen ticket. The cover letter enclosing the memo

described the work as "a summary of actions to be taken in

preparation for the selection and voting of the Electoral

College." A comprehensive summary of state laws relating to

selection of electors and procedures governing each state's

electoral college election was included with the memo.

Contrary to the Committeets contention, the firm's

electoral college research was undertaken for the purpose of

influencing an election to federal office since the Electoral

College is an essential part of any general presidential

election. Electoral College votes are acquired by a candidate

based upon the general election results and a candidate must

prevail in Electoral College votes to become President

regardless of the popular vote. See U.S. Const. art. IIP Si and

amend. XII. Indeed, the Presidential Campaign Fund Act defines

"presidential election" as "the election of presidential and

vice-presidential electors." The Committee acknowledged the

integral nature and importance of the electoral college process

to the popular election when it requested the firm to update the

memo to use "as our primary resource when the campaign develops

our strategy to deal with the possibility of a 'faithless

elector' situation."
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The Committee's reliance on 11 C.F.R. 5 100.2 generally,

and Section 100.2(b), specifically, to assert that no
contribution resulted because the electoral college is not an
election is misplaced. The definition of "election" as used in
the Act and regulations is broadly defined at 11 C.F.R.

5 100.2(a) as the "process by which individuals ... seek
nomination for election or election to Federal office (emphasis

added)." As noted earlier, the electoral college is part of the

process by which an individual seeks election to the Office of

President.

Since the firm's memo-related legal services were provided

to influence a federal election, one of the statutory exemptions

would have to apply to prevent a contribution from resulting.

143 None of the exemptions appears to apply here. The legal

n services provided were not exempt under 2 U.S.C. 5 431(8 )(B)(ix)
Vr (or 11 C.F.R. 5 100.7(b)(14)) since the nature of the legal work

performed was unrelated to ensuring compliance with the Act or
public financing provisions. Rather, the memo served a

strategic purpose -- to point out possible problems in the

electoral college process so the Committee could prevent or
correct them to ensure the ticket's victory. Additionally, the

comprehensive state law summary provided the Committee with a

ready legal reference tool in case such problems arose.

Similarly, the legal services cannot be considered exempt
volunteer activity pursuant to 2 U.S.C. 5 431(8)(B)(i) (or

11 C.F.R. 5 100.7(b)(3)). Although the firm stated in a letter

to the Committee that its lawyers work on p bono matters



voluntarily, it also admitted that they are paid their ordinary

compensation while doing so.7  Since lawyers and other salaried

staff who worked on the memo apparently received their regular

compensation while doing the work, their services fall outside

the volunteer activity exemption which only excludes from the

"contribution" definition, "the value of services provided

without compensation by any individual who volunteers on behalf

of a candidate or political committee...." 2 U.S.C.

S 431(8)(B)(i); see also AO 1982-4. By contrast, the services

attributable to the firm partner, may have been permissible if

his compensation was tied to his proprietary interest in the

firm. See AOs 1979-58 and 1980-107 (concluding that

compensation paid by a law firm to a partner volunteering

services to a political committee was not a contribution where

the compensation was tied to partner's proprietary interest in

the firm and not to the number of hours worked) and cf. AO

1980-115 (concluding firm contribution may result if

compensation paid to candidate-partner is not reduced to reflect

lower number of hours worked since compensation is partially

based on client billable hours). Audit valued the firm's

in-kind contribution at $65,888 -- the total cost for each hour

firm employees worked on the memo as reflected in the firm's

billing statement. Attachment 2 at 8-9. The cost of the

partner's time, $11,017.50, was excluded ($76,905.50 -

$11,017.50 - $65,888).

7. The firm's response regarding its pro bono policy addressed
only lawyers.
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Because the law firm is a partnership that includes

professional corporations, a portion of the firm's in-kind

contribution may be attributable to a corporate partner

resulting in a prohibited contribution. Additionally, the

in-kind contribution was accepted by the Committee to defray

qualified campaign expenses for the general election in

violation of 26 U.S.C. 5 9003(b).

Therefore, there is reason to believe that the

Dukakis/Bentsen Committee, Inc. and Edward Pliner, as treasurer,

violated 2 U.S.C. SS 441a(f) and 44lb(a) and 26 U.s.c. 5 9003(b)

for accepting an excessive in-kind contribution from the firm, a

partnership including professional corporations.

2. Improper Use of Compliance Funds -- Memo Expenses

a. Law

Commission regulations permit a major party candidate for

president to accept private contributions to a legal and

accounting compliance fund in addition to any public financing

received. 11 C.F.R. S 9003.3(a)(1)(i).

Compliance fund contributions shall be used only: (1) to

defray legal and accounting costs provided solely to ensure

compliance with the Act and Title 26; to defray overhead costs

related to ensuring compliance; to defray any civil and criminal

penalties imposed under the Act; to make repayments to the

Presidential Election Campaign Fund; to defray the cost of

soliciting contributions to the compliance fund; and to make a

loan to an account established pursuant to 11 C.F.R. S 9003.4 to

defray qualified campaign expenses incurred prior to the
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expenditure report period or prior to receipt of federal funds

provided loans are restored to the compliance funds. 11 C.F.R.

5 9003.3(a)(2)(i).

b. Analysis

The Committee paid the firm for the actual expenses

incurred by the firm in connection with the memo on June 19,

1989 and reported the $17,942.41 disbursement in its 1989

July Monthly report as a compliance expense. Later, in response

to the Interim Audit, the Committee contended that it had

erroneously paid the expenses since the legal work associated

with the memo "did not influence the general election."

The Committee further stated that in May 1989 its legal counsel

had instructed GELAC to pay the memo expenses. 8 Consequently,

on January 15, 1991, GELAC reimbursed the Committee for the full

amount of the memo expenses.

The Committee's position lacks clarity. By saying that

GELAC originally should have paid for the expenses, the

Committee is treating the expenses as having been

compliance-related. The Committee also states, however, that

the memo was "unrelated to the general election." If this were

so, the memo expenses could not be considered

compliance-related. The Committee also cites to 11 C.F.R.

5 9003.3(a)(2)(iv) in support of GELAC's payment of the

expenses. That regulation permits any excess campaign funds

8. Committee counsel's instructions on the first invoice for a
portion of the memo expenses, however, directed Committee staff
on October 28, 1988, to "pay and charge general election."
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remaining after payment of all general election expenses to be
used to retire primary debts or for "any purpose permitted under
2 U.S.C. 5 439a and 11 C.F.R. Part 113." 9

Whatever the Committee's position, the use of GELAC funds
to pay for the memo expenses was improper. As previously
discussed, the memo was not related to the Committee's
compliance with the Act; rather it discussed strategy and
outlined procedures for the electoral college. Moreover, the
use of GELAC funds to reimburse the Committee for the memo

N expenses does not appear to fall within any of the permissible
uses enumerated at 11 C.F.R. 5 9003.3(a)(2). Since the memo
expenses at issue here are general election-related expenses,
11 C.F.R. 5 9003.3(a)(2)(iv) is simply inapplicable. Therefore,O

there is reason to believe that Dukakis/Bentsen Committee, Inc.
n (Dukakis/Bentsen General Election Legal and Accounting
Vr Compliance Fund), and Edward Pliner, as treasurer, violated
0D 11 C.F.R. 5 9003.3(a)(2) by using compliance funds to defray

non-compliance related general election expenses.
0% C. Sequentially-Numbered Money Orders

Under the Act, it is unlawful for a person to make a
contribution in the name of another person or to knowingly
permit his or her name to be used to effect such a contribution.
2 U.S.C. 5 441f. Similarly, it is unlawful for a person to

9. Those provisions prohibit excess campaign funds to beconverted to personal use, but permit such funds to be used todefray expenses incurred in connection with an individual'sduties as a federal officeholder, to be donated to charity or tobe "used for any other lawful purpose." The Committeeapparently relies on the "lawful purpose" language here.
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knowingly accept a contribution made by one person in the name

of another person. Id.

Based on documents made available by GELAC only after
completion of audit fieldwork, the audit identified $15,360 in
contributions received by GELAC in the form of three sets of
sequentially numbered money orders. Attachment 1 at 1. The
majority of the money orders, 114 totaling $14,600, were drawn
on an account at marine Midland Payment Services, Inc. ("Marine

Midland") and are dated between May 31, 1988, to June 15, 1988.
Seven $100 money orders were drawn from the Bank of Smithtown,

("Smithtown") all dated June 1, 1988. The five remaining money
orders, totaling $60, were drawn from the North Community Bank

of Chicago, Illinois ("NCB").

In addition to the sequential ordering and dating patterns,

each of the three groups of money orders evidence similarities

which suggest that an individual other than the purchasers

filled them out. The Smithtown money orders are each made

payable to "Dukakis for President Compliance Fund" in

handwriting that appears to be the same for each order.

Similarly, the NCB money orders are all undated, payable to

"Dukakis Compliance Fund" and the payable line and purchaser's
name and address also appear to be written in the same upper and
lower case printing. Such similarities also exist for the 114
marine Midland money orders. Each of these money orders bears
the name of individuals residing in the New York area and all
but 15 are in amounts of $100 or less. The Marine Midland money
orders appear to fall into five distinct subgroups of

.. :.
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sequentially numbered money orders. Within these subgroups,

each money order is sequentially-numbered, bears the same date

or group of dates, and appears to have been filled out by the

same person. Forty-nine of these money orders appear to have

had the words "compliance fund" added. See Attachment 1 at 2-3

for a chart describing the particular patterns noted in each of

the subgroups.

The sequential numbering, uniform handwriting and typing

and consistent dates within each set of money orders raise a

question as to the actual source of the funds used to purchase

these money orders. See MUR 1353 (Commission found reason to

believe that the Carter/Mondale Presidential Committee violated

2 U.S.C. 5 441f by using cash contributions to purchase money

orders under the contributor names of employees of a restaurant

where a fundraiser was held). Based on the foregoing,

therefore, there is reason to believe that the Dukakis/Bentsen

Committee, Inc. (Dukakis/Bentsen General Election Legal and

Accounting Compliance Fund), and Edward Pliner, as treasurer,

violated 2 U.S.C. 5 441f.



FEDERAL ELECTION COMMISSION
WASHINGTON. DC 2040

Hay 7, 1993

Fried, Frank, Harris, Shriver & Jacobson
Attn: Arthur Fleischer, Managing Partner
One New York Plaza
New York, N.Y. 10004

RE: HUR 3449
Fried, Frank, Harris,
Shriver & Jacobson

Dear Hr. Fleischer:

On Nay 4, 1993, the Federal Election Commission found that
there is reason to believe Fried, Frank, Harris, Shriver &
Jacobson, a partnership including professional corporations
("Fried, Frank"), violated 2 U.S.C. 5S 441a(a)(l)(A) and
441b(a), provisions of the Federal Election Campaign Act of
1971, as amended ("the Act"). The Factual and Legal Analysis,which formed a basis for the Commission's finding, is attached
for your information.

Under the Act, you have an opportunity to demonstrate thatno action should be taken against Fried, Frank. You may submit
any factual or legal materials that you believe are relevant to
the Commission's consideration of this matter. Please submitsuch materials to the General Counsel's Office within 15 days of
your receipt of this letter. Where appropriate, statements
should be submitted under oath.

Zn the absence of any additional information demonstrating
that no further action should be taken against Fried, Frank, the
Commission say find probable cause to believe that a violation
has occurred and proceed with conciliation.

If you are interested in pursuing pre-probable causeconciliation, you should so request in writing. See 11 C.r.R.
5 111.18(d). Upon receipt of the request, the OfI-ce of theGeneral Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for
pre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent.



9'riedt Frank# Uadr. S hrive: & %0610064"
Attus Arthur ple'isecr. Naseging Prctnr
#age 2

Requests for extensions of tine will not be routinely
granted. Requests maust be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. in addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

if you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. SS 437g(a)(4)(S) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have enclosed a brief description
of the Commission's procedures for handling possible violations
of the Act. If you have any questions, please contact Dawn N.
Odrowski, the attorney assigned to this matter, at (202)
219-3400.

Sincerely,

Scott E. Thomas
Chairman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form

cc: William Josephson



F3DK3AL ELNCTZON COISNSSIO

FACTUL AND LEGAL ANALYSIS

RESPONDENT: Fried, Frank, Harris, Shriver NUR: 3449
and Jacobson

I. GUIORATION OF RATTER

This matter was generated based on information ascertained

by the Federal Election Commission ("the Commission") in the

normal course of carrying out its responsibilities. 2 U.S.C.

S 437g(a)(2). The information is based on a memo provided to

the Dukakis/Bentsen Committee, Inc. ("the Committee") in

October, 1988, regarding the electoral college.

I1. FACTUAL AND LEGAL ANALYSIS

A. Law

Under the Act, no person shall make contributions to any

candidate and his or her authorized committees with respect to

any election for Federal office which exceed $1,000 in the

aggregate. 2 U.S.C. S 441a(a)(l)(A). The term "person"

includes a partnership. 2 U.S.C. S 431(11). The Act also

prohibits the making and receipt of corporate contributions in

connection with Federal elections. 2 U.S.C. 5 441b(a).

A contribution by a partnership shall be attributed to the

partnership and to each partner either in direct proportion to

his or her share of the partnership or by agreement of the

partners under certain conditions. 11 C.F.R.

1. All citations are to statutes and regulations which were in
effect in 1988.
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5 110.1(e). A contribution by a partnership shall not exceed

the contribution limitations of the Act and accompanying

regulations. Id. No portion of such contribution may be made

from the profits of a corporation that is a partner. Id.

Under the statutes, the term "contribution" is broadly

defined to include any gift, subscription, loan, advance, or

deposit of money or anything of value made by any person for the

purpose of influencing any election for Federal office.

2 U.S.C. 5 431(8)(A)(i). A contribution also includes the

payment by any person of compensation for the personal services

of another person which are rendered to a political committee

without charge for any purpose. 2 U.S.C. S 431(8)(A)(ii).

However, legal or accounting services rendered to or on behalf

of an authorized committee or a candidate are specifically

excluded from the definition of contribution if the person

paying for such services is the regular employer of the

individual rendering such services and if such services are

solely for the purpose of ensuring compliance with the Act or

with the public financing provisions (chapter 95 or 96 of Title

26). See 2 U.S.C. S 431(8)(B)(ix). The value of services

provided without compensation by any individual who volunteers

on behalf of a candidate or political committee is also excluded

from the definition of contribution under 2 U.S.C.

5 431(8)(8)(1) and 11 C.F.R. 5 100.7(b)(3).
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a. Facts

In September 1988, the New York law firm of Fried, Frank,
Harris, Shriver G Jacobson, a partnership including professional
corporations ("the firm"), agreed to update a 1980 memorandum it
had written concerning the electoral college and to provide it
to the Committee without charge. In a September 14, 1988,
letter notifying the Committee that the firm would do the work,
a firm partner ("the partner") expressed his opinion that the
legal services would not constitute contributions because they
did not relate to a general election "as defined." The partner
also explained the firm's pro bono policy required that it bill
and collect monthly out-of-pocket expenses made in connection
with the free legal services the firm provided, including
disbursements made for duplicating, phone calls, computer time,
and messenger and data research services.

The firm sent the Committee an updated electoral college
memorandum ('the memo") on or about October 27, 1988.
Subsequently, in an April 25, 1989 response to a Committee
inquiry about invoices it had received, the firm noted it had
incurred $76,905.50 in professional service fees preparing the
memo for which it had not billed the Committee. These charges
consisted of time spent preparing the memo by the partner,
associates, paralegals and summer associates, apparently billed
at varying hourly rates. In addition, the firm noted the
Committee owed $17,942.41 in actual expenses incurred in
connection with the memo.

The Committee reimbursed the firm $17,942.41 for the memo
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expenses on June 9, 1989, and reported this disbursement in its

1969 July Monthly report as a compliance expense. No payments

were made for the $76,905.50 in legal services provided.

C. Legal Analysis

The legal services provided to update the electoral college

memo appear to constitute an excessive in-kind contribution to

the Committee because they were made for the purpose of

influencing a federal election and do not fall within any

relevant statutory exemptions. Additionally, because the firm

is a partnership that includes professional corporations, a

portion of the in-kind contribution may constitute a prohibited

contribution.

The firm's legal work indeed concerned the Electoral

College. The memo outlined the general requirements and

procedures by which electors are appointed and discharge their

duties. It also pointed out possible irregularities with a view

toward preventing any *mishaps" in the electoral college process

which might have defeated the Dukakis/Bentsen ticket. The cover

letter enclosing the memo, described the work as "a summary of

actions to be taken in preparation for the selection and voting

of the Electoral College." A comprehensive summary of state

laws relating to selection of electors and procedures governing

each state's electoral college election was included with the

memo.

In two letters to the Committee dated September 14, 1988

and November 1, 1989, the firm partner opined that legal

services rendered in connection with the electoral college



memo would not constitute a contribution since the electoral

college was not an election within the meaning of 11 C.F.R.

S 100.2.2 Contrary to this assertion, however, the definition

of "election" as used in the Act and regulations is broadly

defined at 11 C.F.R. 5 100.2(a) as the "process by which

individuals ... seek nomination for election or election to

Federal office (emphasis added)." The Electoral College is an

essential part of any general presidential election. Electoral

college votes are acquired by a candidate based upon the general

election results and a candidate must prevail in Electoral

College votes to become President regardless of the popular

vote. See U.S. Const. art. II, 51 and amend. XII. Indeed, the

Presidential Campaign Fund Act defines "presidential election"

as "the election of presidential and vice-presidential

electors." Furthermore, the Committee acknowledged the integral

nature and importance of the electoral college process to the

popular election when it requested the firm to update the memo

to use "as our primary resource when the campaign develops our

strategy to deal with the possibility of a 'faithless elector'

situation." See August 28, 1988 letter from Daniel A. Taylor

of the Committee to the firm. Accordingly, the firm's electoral

2. The partner also stated in this letter that the firm relied
upon 11 C.F.R. 5 100.7(b)(13) when it agreed to update the memo.
That regulation exempts from the definition of contribution
certain legal services provided to any political committee of a
oli La!pr which are not attributable to activities that
dictly furt or the election of a candidate for federal office.
Since the Committee is an authorized committee of a candidate
and not a political party committee, that regulation is
inapplicable here.



college research was undertaken for the purpose of influencing
an election to federal office since the Electoral College is an
essential part of any general presidential election.

Since the firm's memo-related legal services were provided
to influence a federal election, one of the statutory exemptions
would have to apply to prevent a contribution from resulting.
None of the exemptions appears to apply here. The legal
services provided were not exempt under 2 U.S.C. 5 4 31(8)(B)(ix)
(or 11 C.F.R. 5 100.7(b)(14)) since the nature of the legal work
performed was unrelated to ensuring compliance with the Act or
public financing provisions. Rather, the memo served a
strategic purpose -- to point out possible problems in the

electoral college process so the Committee could prevent or
CO correct them to ensure the ticket's victory. Additionally, the

comprehensive state law summary provided the Committee with a

ready legal reference tool in case such problems arose.
Similarly, the legal services cannot be considered exempt

LO volunteer activity pursuant to 2 U.S.C. 5 431(8)(9)(i) (or
01 11 C.F.R. 5 100.7(b)(3)). Although the firm stated in its

November 1, 1989 letter to the Committee that its lawyers work
on pro bono matters voluntarily, it also admitted that they are
paid their ordinary compensation while doing so. Since lawyers
and other salaried staff who worked on the memo apparently
received their regular compensation while doing the work, their
services fall outside the volunteer activity exemption which

3. The firm's response regarding its pro bono policy addressed
only lawyers.



only excludes from the "contribution" definition, "the value of

services provided without coapensation by any individual who

volunteers on behalf of a candidate or political committee..

2 U.S.C. S 431(8)(B)(i); see also AO 1982-4. By contrast, the

services attributable to the firm partner may have been

permissible if his compensation was tied to his proprietary

interest in the firm. See AOs 1979-58 and 1980-107 (concluding

that compensation paid by a law firm to a partner volunteering

services to a political committee was not a contribution where

0O the compensation was tied to partner's proprietary interest in

1the firm and not to the number of hours worked) and cf. AO

1980-115 (concluding firm contribution may result if
0 compensation paid to candidate-partner is not reduced to reflect

CO lower number of hours worked since compensation is partially

based on client billable hours). Audit valued the firm's

in-kind contribution at $65,888 -- the total cost for each hour

_ firm employees worked on the memo as reflected in the firm's

in billing statement. See Final Audit Report at page 10. The cost

of the partner's time, $11,017.50, was excluded ($76,905.50 -

$11,017.50 = $65,888).

Because the law firm is a partnership that includes

professional corporations, a portion of the firm's in-kind

contribution may be attributable to a corporate partner

resulting in a prohibited contribution. Therefore, there is

reason to believe that Fried, Frank, Harris, Shriver and



Jacobson violated 2 U.S.C. SS 441a(a)(1)(A) and 441b(a) for

making an excessive in-kind contribution to the Committee.
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VIA FAX May 17, 1993
(202-219-3880)

Dawn M. Odrowski, Esq.
Federal Election Commission
999 9 Street, N.W.
Washington, D.C. 20463

Dear Dawn:

I received just this morning a copy of the cover letter to
Mr. Ed Pliner dated May 7, 1993 and accompanying MNR 3449. 1
request an extension of time to respond until Friday, June 4,
1993. I have previously filed with the FEC a blanket designation
for all matters relating to Dukakis' election, but for some reason
I was not send a copy of this until Mr. . iner forwarded it. I
would be grateful if you could include me 2s a copy on all future
communication concerning this MR or any others.

Sincere ly,

Daniel A. Taylor

cc: Mr. Edward Pliner

DAT/sd
.V15

6S:ST C6, 2
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The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

the Commission.

id -/g (scX 4_
Signature

RESPONDENT' S HAl:

ADDRESS:

SOME P 30l

BUSIBS I1:M

CA-O,,Va ml tL(4-

a~d 5%5(r

Date

w .....
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FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

MAY 21, 1993

Daniel A. Taylor, Esq.
Hill & Barlow
One International Place
Boston, Massachusetts 02110-2607

RE: MUR 3449
Dukakis/Bentsen Committee, Inc.

C%4 (Dukakis/Bentsen General
Election Legal and Accounting

Ir Compliance Fund) and
Edward Pliner, as treasurer

1W

Dear Mr. Taylor:

co This is in response to your letter dated May 17, 1993, which
we received on may 17, 1993, requesting an extension until June 4,

<) 1993, to respond to the factual and legal analysis in MUR 3449.
Having received a designation of counsel from the Dukakis/Bentsen
Committee, Inc. and Edward Pliner, as treasurer, on May 19, and
after considering the circumstances presented in your letter, the
Office of the General Counsel has granted the requested extension.
Accordingly, your response is due by the close of business on
June 4, 1993.

U-)
If you have any questions, please contact me at

(202) 219-3400.

Sincerely,

Dawn M. Odrowski
Attorney



FEDERAL ELECTION COMMISSION
WASHINGTON D C 204 3

MAY 24, 1993

Daniel A. Taylor, Esq.
Hill & Barlow
One International Place
Boston, Massachusetts 02110-2607

RE: MUR 3449
Dukakis/Bentsen Committee, Inc.
(Dukakis/Bentsen General
Election Legal and Accounting
Compliance Fund) and
Edward Pliner, as treasurer

Dear Mr. TayloL:

As a follow-up to our Ilay 19, 1993 phone conversation, I am

enclosing copies of the consecutively-numbered money orders
discussed in the Factual and Legal Analysis sent to the Committee

on May 7, 1993, and listed in an attachment thereto. A few copies

may be difficult to read. If you have questions about individual

documents, I may be able to help you decipher a name or address

from the microfiche copy, although portions of it are also of poor
quality.

I trust that these documents will help you respond to the

Factual and Leqal Analysis. Again, do not hesitate to call me at

(202) 219-3400 if you have additional questions.

Sincerely,

Dawn M. Odrowski
Attorney

Attachment
Sequential Money Orders



PLAZA
NEW YOKO N.Y. 10004-1980

(212) 6204000 B 8 II i.I '93
FACSIMIE NUMBERS

(212) 747-1526 (212) 820-8445 (212) 820-8466

If you have problems receiving this transmission, please contact us at
(212) 820-8362.

Cemfidmtlality Note:

The information contained in this facsimile message is legally privileged and confidential

information Intended only for the use of the addresse named below. If the reader of this Z .

message is not the intended recipient, you are hereby notified that any dissemination, (Z.

distribution or copy of this telecopy is strictly prohibited. If you have received this .

telecopy in error, please immediately notify us by telephone and return the original message
to us at the address above via the United States Postal Service. We will reimburse any costs

you incur in notifying us and returning the message to us. Thank you.

FACSIMILE COVER LETTER
(for Single Recipient)

Date: May 26. 1993 Number of Pages (including cover sheet) I

To: Dawn M. Odrowski. Esa. Fax No.: (202) 219-3923

Federal Election Commission
CC Ftm Name:t . 0 - C 1tOffice No.: (202) 219-3400

,oFrom: o% -Ext. 8220 Fl. 26

Coment : Re: tter &er Review 3449.

Con irming r elephone conversation this morning with David
Whitescarver, Esq. of Rogers & Wells, this is to request an extension of
time until June 15, 1993 of the foregoing IJR which was initiated by a

Oletter dated May 7, 1993 to Fried, Frank, Harris, Shriver & Jacobson from
the SEC Chair. Your letter was received by us on May 12, 1993. He have

ON requested Anthony F. Essaye, Esq. of Rogers & Wells, who originally
involved us in the work which is the subject of MUR 3449, to advise us in
this matter or to obtain for us counsel expert in FEC procedures and
applicable law. Mr. Essaye received the documents on May 17, 1993, (has
since become a grandfather for the first time) and requires more time to
study the matter. Since our 15 days to submit a response to the FEC's
letter dated May 7, 1993 expires on May 27, 1993, Mr. Essaye and we would
appreciate your prompt confirmation of the June 15 extension which we
understand from your conversations with Mr. Essaye's colleague, David
Whitescarver, Esq., you are inclined to grant.

cc: David Whitescarver, Esq., Rogers & Wells (by fax and regular mail)

Please Check Appropriate Selection(s)

Original will not follow ,L Original will follow via:
_jL Regular Mail
- Overnight Delivery
- Hand Delivery

-Other



FEDERAL ELECTION COMMISSION
WASHINGTON. DC 20463

MAY 28, 1993

William Josephson, Esq.
Fried, Frank, Harris, Shriver & Jacobson
One Now York Plaza
New York, Now York 10004-1980

RE: MUR 3449
Fried, Frank, Harris, Shriver &
Jacobson

Dear Mr. Josephson:

This is in response to your letter by facsimile datedMay 26, 1993, which we received on May 26, 1993, requestingan extension until June 15, 1993 to respond to MUR 3449.After considering the circumstances presented in your letter,the Office of the General Counsel has granted the requestedextension. Accordingly, your response is due by the close ofbusiness on June 15, 1993.

If you have any questions, please contact me at (202)
219-3400.

Sincerely,

Dawn M. Odrowski
Attorney
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June 3, 1993

VIA FEDERAL EXPRESS

Mr. Scott E. Thomas
Chairman

o Federal Election Commission
Washington, D.C. 20463

CO
Re: MUR 3449

Dear Chairman Thomas:

This constitutes the response of the Dukakis/Bentsen
Committee, Inc. and of Edward Pliner, Treasurer,1 to your letterO of May 7, 1993 and the accompanying Factual and Legal Analysis.
By letter dated May 21, 1993 from Dawn M. Odrowski, the time for

) response was extended until the close of business on June 4, 1993.
Three issues are raised, which are addressed under letteredheadings below that correspond to the same letter headings.

1/ As Footnote 1 to the Analysis states, Mr. Pliner was not theTreasurer at the time of the events at issue. To the extent
the Commission is asserting any jurisdiction over Mr. Pliner
for purposes of any alleged individual liability whatsoever
(as opposed to liability in a representative capacity to the
extent of Committee assets he controls as current Treasurer),
he objects to being named and moves to be dismissed.

I (.: -7 I

Cj3 (~
CA (~
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A. Unreorted Draft Account Activity. The essence of thisallegation i. that the Cmmittee was late in filing information
with respect to $3.1 million in drafts which cleared the accountduring November and December, 1988, imediately after the general
election which Governor Dukakis and Secretary Bentsen lost. Thefact that they lost is of obvious importance. Virtually all handsran for the lifeboats and started rowing rapidly away from the
sunken ship.

There is no allegation whatsoever that the Committeeo'reports were inaccurate or even that any mistakes were made. Theonly charge is that the reports filed after the election werelate, though accurate. With the few hands remaining, theCommittee could have chosen to cobble together a timely filing,leaving the correction of errors to the FEC auditors and the auditN process. But consistent with the way all of its other reporting
was handled, it did not do this but waited until the records could
be filed correctly.

qW I believe this charge, raised in an MUR, borders on
o overzealousness, and I cite two examples to demonstrate my point.The Analysis states on page 2: "The Committee also pointed out00 that it had 'attempted' to report the activity on its January andFebruary 1989 reports." And then in a footnote to that sentenceit explains "By this, the Committee apparently means it disclosedsome, but not all, of the unreported draft activity in these 1989reports before disclosing all the unreported activity in theApril, 1989 amendments to its 1988 reports." In point of factwhat is dismissed as a disclosure of "some, but not all" draft

activity was the reporting of $639,261.94 of the $3.1 milliondraft activity in the January 1989 report. The Analysis glosses'f this fact over, and to the casual reader -- hopefully not the
Commission -- it would appear that the Committee reported nothing
at all of the $3.1 million from November, 1988 until April, 1989.

Second, the Analysis states on page 2:

"Only 42% of the Committee's operating expendituredisbursements for the relevant period were timely reported." Fromthe Final Audit (p. 10), the Commission has determined thatthrough June 30, 1991, $53,155,440.13 of expenditures were subjectto limitation. In a proceeding such as a KiR, it should be morerelevant that nearly 95% of all the Committee's expenditures were
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June 3, 1993
Page 3

reported timely, and 100 were reported timely before the losingelection. Even more relevant is that 100% of all reporting wasaccurate. This *violation" is incidental to the election probitypolicies which the Commission is charged with upholding.

B. Electoral College Volunteer Legal Work

1. Background

In 1980, as a pro bono matter, lawyers at Fried, Frank,Harris, Shriver & Jacobsen advised the Carter/Mondale electioneffort as to the laws governing the meetings of Electors forPresident and Vice President of the United States, theirballoting, the certification and transmittal and counting of theirballots, the choosing of a President by the House ofCO Representatives and the choosing of a Vice President by the Senateunder the United States Constitution. At that time Fried, Frankreviewed the applicable law and determined that the actions of theElectors, the House and the Senate were not "elections" within themeaning of any of the applicable federal laws regulating federaloffice campaign contributions or expenditures.

CO 2. Explanation of Work Performed
In August, 1988, Fried, Frank was asked to update, on a

pro bono basis, the memorandum prepared by the firm in 1980.Friel7Frank accepted the matter after, I am informed, review byNr the firm's Pro Bono Ciomittee. At that time I understand that thefirm, and tliiCwmffttee, reviewed the 1980 determination that theO actions of the Electors, the House or the Senate were not"elections" within the meaning of any of the applicable federalcampaign financing laws, reaching the same conclusion the firm had
0 reached in 1980. And, as Mr. Josephson stated in a letter tocounsel to the Committee dated November 1, 1989, "[a]ll lawyerswho work on a tro bono matter accepted by this firm do so on a

voluntary basis....'

The electoral college memorandum which was updated in 1988describes the sequence of steps concerning Electors, from theirmeeting, balloting, and transmitting of their ballots, to thedetermination of the Electors, credentials and counting of theirvotes by the House and Senate. The memorandum addressed theduties and responsibilities of the Electors, and of the house and
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Senate, after the November general election not yinreatin
the nerl election itself. Because the substance of the

memoranmisdispositive ofthis issue, a copy (including its
state by state analysis) is attached in full to this submission.

3. Reason for Billing of Expenses

As a general policy, I have been informed that the firm
requires all non-indigent pro bono clients to reimburse the firm
for its disbursements. This policy is predicated on, among other
things, Disciplinary Rule 5-103(B) of the American Bar Association
Model Code of Professional Responsibility, which provides in
pertinent part that:

[wjhile representing a client . . . a lawyer shall not
0k advance or guarantee financial assistance to his

client...

This policy is applied to all ro bono matters as indicated by the
following quotations from the f-irms Handbook for Lawyers and

o Legal Assistants as in effect in 1988 at 43-48 and 123:

CO In general, pro bono clients should reimburse the
Firm for disbursements. This policy is based on many
considerations, including Disciplinary Rule 5-103(B).
In accordance with the well-established exception to the
rules against maintenance, pro bono matters for indigent
clients may be accepted by the Firm without regard to
reimbursement of disbursements with the approval of the

CPro Bono Committee and the relevant department head.
V) If a proposed pro bono client is capable of paying

disbursements, but is reluctant to do so, substantial
ethical issues may be raised. They and the reasons for
non-payment, together with the amount of projected
disbursements, are factors which the Pro Bono Committee
and the relevant department head should take into
consideration in deciding whether or not to accept the
matter.

To avoid misunderstandings, the agreement between
the pro bono client and the Firm with respect to payment
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of disbursements should be set forth in writing at the
time a matter is undertaken.

All pro bono matters shall be placed on at least a
quarterly billing cycle, and the partner in charge shall
monitor, bill and collect disbursements in the same way
for any billable client on a billing cycle.

When the Firm serves as counsel on a pro bone
basis, disbursements incurred by lawyers inved in
such work will be reimbursed by the Firm. Such matters
include court appointed representation and work for
organizations accepted as pro bono clients willo generally be expected to agree -- indeed the Code of
Professional Responsibility may require the Firm to
obtain their agreement -- to reimburse the Firm for

IV disbursements, whether or not any fee for professional
services is charged.

4. Actions of Electorst House and Senate Are Not ElectionsCO for Purposes of the Presidential Election Campaiqn Fund
or Federal Election Campaign Acts

2 U.S.C. S 431(8)(A)(i) of the Federal Election Campaign
Act of 1971, as amended (the "Act"), defines a "contribution" to
include:

LD any gift, subscription, loan, advance, or deposit of
money or anything of value made by any person for the
purpose of influencing any election for Federal
office....

Thus, to constitute a contribution, the services must influence an
"election."

All the relevant federal statutory definitions of elections
make clear that actions of the Electors, and of the House and
Senate under the Constitution, are not "elections" for purposes of
such statutes.

if;
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The term "election" is expressly defined by 2 U.S.C. S 431(1)

as follows

(1) The term "election" means --

(A) a general, special, primary or runoff election;

(B) a convention or caucus of a political party
which has authority to nominate a candidate;

(C) a primary election hold for the selection of
delegates to a national nominating convention of a
political party; and

(D) a primary election hold for the expression of a
preference for the nomination of individuals for
election to the office of President.
[emphasis added)

The actions of the Electors or of the House and Senate in choosing
o the President and Vice President are not included in any of theabove-detailed descriptions.CO

Similarly, Section 9002 of the Presidential Elections
Campaign Fund Act, chapter 95 of the Internal Revenue Code, 26

I U.S.C. S 9002, defines the term "presidential election" to mean"the election of presidential and vice-presidential electors."
(emphasis added) Thus, the actions of the Electors themselves,let along those of the House and Senate, are not covered.2 Section
591(a) of 18 U.S.C., related to Elections and Political
Activities, was amended with the Federal Election Campaign andPresidential Campaign Fund Acts. It was, prior to 1972 and untilits repeal in 1980, to almost identical effect.

2/ The Analysis (at p. 8) either misunderstands the Fried, Frank
memorandum or S9002. The memorandum did not address general
election issues at which Electors are elected, which is the
meaning of S9002. Rather the memorandum addressed the actions
to be taken by Electors, the House and Senate after the
Electors are chosen in the general election.
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Thus, the balloting of the Electors and the actions of the
House and Senate in evaluating the credentials of the electors and
counting their ballots, are neither expressly, nor by implication,
included within the statutory definition of "general election."
Therefore, any legal services pertaining thereto do not fall
within the definition of a "contribution."

This conclusion is confirmed by the Actso legislative
history. References to "voters" too numerous to cite make it
clear that the Congress was concerned with voting by citizens, not
the constitutional balloting by Electors which is never mentioned
in any of the legislative history.

This conclusion is also confirmed by the relevant regulations
of the Federal Elections Coimuission. Obviously, the

C constitutional balloting of the Electors, the determination of
% their credentials or the counting of their votes by Congress are

not a primary or run-off election, caucus or convention. They
could only be general or special elections. However, "general
election" is specifically defined by the FEC in 11 C.F.R. 100.2(B)

oD as only either:

co (1) An election held in even numbered years on the
1-10 Tuesday followin the first Monday in November...

(2) An election which is held to fill a vacancy in a
Federal office (i.e., a special election) .... [emphasis
added)

By law the Electors "... shall meet and give their votes on
the first Monday after the second Wednesday in December ..
62 Stat. 673 (1948), 3 U.S.C. S 7. By law the electoral votes are

1 counted on the next January 6. 62 Stat. 675 (1948), 3 U.S.C. S
15. Thus, 11 C.F.R. 100.2(b)(1) is inapplicable. Section
100.2(b)(2) is inapplicable on its face.

That post-general election actions are not to be related back
generally and become a part of the "elections" is confirmed by 11
C.F.R. 100.7(b)(20) and 100.8(b)(20) which provide that
contributions or expenditures, respectively, with respect to a
recount or election contest are not contributions or expenditures
for purposes of the regulations. Finally, the FEC's regulations
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make no effort to regulate the expenditures of Electors, unlike
those of convention delegates. 11 C.F.R. 110.14.

C. The Payment of Fried, Frank's Disbursements from the
GELC Account Was Proper under 11 C.F.R. S 9003.3(a)(2). The
Comittoe's position is clear and straight forward. While the
Comittee was somewhat surprised at the size of the disbursement
invoice from Fried, Frank, after inquiry of the firm and a review
of the invoices, the campaign paid the invoice and charged its
GELAC account.3

The reason that such a charge was proper was that the
Comiittee's GELAC account did then, and does now, have surplus
funds. 11 C.F.R. S 9003.3(a)(2) regulating the payment of surplus
GELAC funds, which the Analysis dismisses out of hand, provides

P') that

"if after payment of all expenses relating to the
general election, there are excess campaign funds, such
funds may be used for any purpose permitted under 2

0 U.S.C. S 439a and 11 C.F.F. Part 113 . . .w

CO Both S439a and S113.2(d) provide in identical language that except
for conversion to personal use, such funds "may be used for any
lawful purpose." Certainly paying Fried, Frank' s disbursements
were a "lawful purpose" for which to use the GELAC surplus, and
this was done.

3/ I apparently inadvertently wrote on an early invoice that"general election" should be charged; the error was caught an
0this 10/26/88 invoice was never paid. Subsequently when I did

authorize payment of the large disbursement invoice I wrote
"Please pay $17,942.41 per compiled invoice sum - GELAC."
(See Fried Frank 4/25/89 letter and invoice attached.) It has
always been clear to me that the legal research relating to
the electoral college was not a proper general election
expenditure. The $17,942.41 paid to Fried, Frank was insured
from the General Election funds but was charged to GELAC costs
as ported in the June, 1989 FEC reports. This was the manner
in which all GELAC and wind-down costs were processed and
reported.

2: V
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D. e ntially-Mumbored Money Orders. This issue, was notraised during the audit process when it could have been answer 7nor was it mentioned by the Comission in the Final Audit. As aresult, answering the suggestion of impropriety, and it is no morethan a suggestion, 4 is extremly difficult for the Committee somefive years after the fact. The Committee's records either no
longer exist or are in storage.5

All money orders have all required information as to the nameand addresses of the contributors, and there is no suggestion thatany names are fictitious. Nor does it appear that the Commission
staff has sought to contact any of the named contributors to
ascertain whether or not they made the contribution reported in
their name.

Nevertheless, I will attempt to respond as best I can. I
have been informed that a fundraiser was held in the Astoriasection of Queens to raise funds for GELAC around the middle ofJune, 1988. I believe that the primary amounts at issue were
associated with this fundraising activity (the Marine Midland
money orders). I have been informed that within the Greekcommunity, which generally was very supportive of Governor
Dukakis' electoral efforts, there is a pre-disposition to makecash contributions that is much greater than the pre-disposition
generally found in the electorate at large. I am also informedthat campaign fundraisers sought to discourage any and all cashdonations, including those otherwise lawful. The reason for thiswas that fundraisers did not like to carry the responsibility ofmanaging substantial amounts of cash; the Campaign, in turn,
preferred the controls afforded by dealing in checks, and ifnecessary money orders. I believe what happened in these cases isthat the named individual did, indeed, make the contributions atissue, but that initially they proposed making cash contributions.

4/ On page 15 the Analysis states: "The sequential numbering,uniform handwriting and typing in consistent dates within each
set of money orders raise a question as to the actual source
of the funds used to purchase these money orders." [emphasis
added )

5/ Counsel to the Commission has provided copies of the money
orders in issue.
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When this was pointed out to be either impermissibl under the law
or undesirable from the Campaign's point of view, one or more
individuals took the records and cash to Marine Midland and had
money orders drawn. It is possible that the individuals in
question then asked assistance of the fundraising staff in
correctly filling out the payee. This explanation is far more
consistent with what likely happened five years ago than is
speculation that one or more individuals went to extraordinary
lengths in order to disguise contributions, most of which were in
the range of $10 to $100. There is nothing approximating evidence
that the Committee knowingly accepted a contribution made by one
person in the name of another person. So many years after the
fact, the Committee finds it virtually impossible to produce
evidence to rebut speculation.

Ripe l fully submitted,

cc: Dawn Odrowski, Esq.
Mr. Edward Pliner
Ms. Mary Wong

TAYD/VL1
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FEDERAL ELECTION COMMISSION
WASHINGTON. DC. 204b3

JUNE 11, 1993

William Josephson, Esq.
Fried, Frank, Harris, Shriver & Jacobson
One New York Plaza
New York, New York 10004-1980

RE: MUR 3449
Fried, Frank, Harris, Shriver &
Jacobson

Dear Mr. Josephson:

As agreed at our meeting yesterday, this confirms thatthe Office of the General Counsel will grant you a secondextension of time in which to file a response in this matter.It is our understanding that this additional time will permityou to determine whether certain documents still exist whichmay be useful in preparing your response. Accordingly, yourresponse is due by the close of business on June 25, 1993.

If you have any additional questions, please contact meat (202) 219-3400. I will be back in the office on June 23.If you have any questions before then, please contact LisaKlein, the Assistant General Counsel supervising this matter,
at the same number.

Sincerely,

Dawn M. Odrowski
Attorney
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PAX - 21 * 741 - 1130
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June24, 993820-8586June24, 993(FAX: 820-8586)

The Honorable Scott E. Thomas
Chair
Federal Election Commission
Washington, D.C. 20463

Dear Chairman Thomas:

Enclosed is my affidavit in response to your letterdated May 7, 1993 to Arthur Fleischer, Jr., Esq.* of Fried,Frank, Harris, Shriver & Jacobson, regarding Matter Under
Review 3449. We are grateful for the courtesy that Lawrence N.Noble, Esq., General Counsel, Lisa E. Klein, Esq., Assistant
General Counsel and Dawn M. Odrowski, Esq., attorney of the
Commission staff shoved in meeting with us and discussing thesematters preparatory to our submission of this response.

Please permit me, in particular, to call to your
attention the arguments set forth in paragraphs 11 through 19of the enclosed affidavit. In brief, we believe that there is
a basis In statute or legislative history for the positiontaken In the Factual and Legal Analysis which accompanied yourletter, that the FEC has authority to regulate post-presidential

general election events involving the electors of the several
states the counting of their ballots and the consequences
thereof. We also believe that If the FEC should start towardregulating those events, there would be no point at which itcould rationally stop. Ultimately, it would embroil itself indisputes and controversies which have nothing to do with itsauthority to regulate the popular presidential election process.

Finally, we believe that if the FEC should,nevertheless, wish to regulate those events, to do so by a
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The Honorable Scott E. Thomas -2- June 24, 1993

Matter Under Review, as opposed to a rule-making, J& completely
inappropriate. The FEC has hitherto provided n guidance to
candidates, candidate coemittees, political coemittees or their
lawyers that it has any interest in regulating these events.
Should it wish to do so, the only appropriate way is to give
them and the general public notice and an opportunity to be
heard.

WJ:rg
Enclosure

cc: Lawrence H. Noble, Esq. (w/enc.)
Lisa E. Klein, Esq. (w/enc.)
Dawn H. Odrowski, Esq. (w/enc.)



93 Ji 5 Pr i: I,

AFFIDAVIT

WILLIAM JOSEPHSON, being duly sworn, deposes and says:

1. I am a member of the Bars of the State of New York

and of the District of Columbia, and a partner in Fried, Frank,

Harris, Shriver & Jacobson, a law firm that includes

professional corporations. I am also co-chair of the Pro Bono

Committee in the New York office of that firm.

2. The Pro Bono Committee is responsible for

approving pro bono publico projects for lawyers in the firm.

All lawyers* participation in approved pro bono projects is

entirely on a volunteer basis. The firm recently chose not to

accept the American Bar Associationls so-called pro bono

challenge. If the firm had accepted that challenge, it almost

certainly would have had to impose mandatory pro bono

requirements on lawyers in the firm.

3. I make this affidavit in connection with the

Federal Election Commission's Matter Under Review 3449. In

that connection, I am aware of a letter dated June 3, 1993 from

Daniel A. Taylor, Esq., of Hill & Barlow, counsel to the

Dukakis/Bentsen Committee, Inc. to The Honorable Scott E.

Thomas, Chair, Federal Election Commission, and in particular

Section B thereof which deals with the issues raised by the

letter dated May 7, 1993 from The Honorable Scott E. Thomas,

Chair of the Federal Election Commission to Fried Frank, and

the Federal Election Commission's Factual and Legal Analysis



with respect to NUR 3449. In fact, Section B of Nr. Taylor's

letter is drawn largely from a September 24, 1990 draft that I

had prepared and sent to Nr. Taylor, although I did not receive

a response to that draft from him, and I was unaware of his

June 3. 1993 letter to Chair Thomas, until a copy of it was

made available to me on or about June 10# 1993. Rather than

repeat the arguments set forth in Section B of Nr. Taylor's

letter, they are adopted for purposes of this affidavit and

incorporated by reference herein as Exhibit A.

4. Fried Frank first developed experience with

respect to possible presidential general election issues in

1980. At that time we were requested by Anthony F. Essaye,

Esq., of Rogers & Wells to advise on the issues that might
CO

arise if no 1980 general election presidential candidate

obtained a majority in the so-called electoral college. In the

1980 presidential general election a third candidate, former

United States Representative from Illinois John B. Anderson,

U") was running. This seemed an excellent summer project for the

all. summer associates. It was approved by the Pro Bono Committee.

A number of summer associates volunteered to work on it. A

number of regular associates volunteered to supervise it. By

the time the general election took place, a substantial

memorandum had been prepared with respect to issues that might

arise concerning the convening of the electors, casting of

ballots, transmission of ballots, counting of ballots and
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challenges of the votes of the electors for President and Vice

President of the United States. A good start had also been

made about issues that might arise if the House of

Representatives should be required to elect a President, or the

Senate should be required to elect a Vice President. President

Reagan obtained a majority of the electors, and all those

issues were moot.

5. It is a policy of the firm that the firm's

disbursements and other charges be paid in pro bono projects,

unless clients are indigent. That policy was followed in 1980.

6. In 1988, Mr. Essaye, who was then a member of the

Executive Committee (and is now the Chair) of the National

Lawyers Council of the Democratic National Committee,

approached us to update our material in connection with the

1988 presidential election. Although there was no significant

third party presidential candidate in that year, he expressed a

concern that in any close election the issues raised by the

so-called *faithless elector" might be determinative. There

have been seven such electors in this century, and, in fact,

there was one in the 1988 election, when a Democratic elector

in the State of West Virginia cast his votes for Lloyd Bentsen

for President and Michael Dukakis for Vice President. We

followed the same procedures for approving and implementing

this pro bono project as we did in 1980.

7. Footnote 2 of the Federal Election Coimmission's

Factual and Legal Analysis in this XR raises a question as to

-3-



why we relied upon 11 C.F.R. S l00.7(b)(13) when we agreed to
do the pro bono, work. The answer is simple. We had been

requested to do so by a representative of the Democratic

National Coummittee. Both in 1980 and 1988. we virtually only

had contact with the Democratic National Committee and with the

Democratic state parties to obtain up-to-date state laws and

party rules, for example. In fact, we virtually had no contact

with the Dukakis/Bentsen Committee, Inc. in regard to the legal

work we were doing until on or about October 27, 1988, a few

days before the 1988 presidential general election.

8. On or about October 27, 1988, I received a

telephone call from Mr. Taylor or one of his colleagues, asking

about the progress of our work. I told him that our work was

essentially complete. I was told by whomever that called that

the election was expected to be close, and I was asked to

provide a memorandum outlining post-general election issues.

On or about October 27, 1988, I did so. As the Federal

Election Commuission's Factual and Legal Analysis indicates on

page 4, the firm's legal work, as reflected in the memorandum,

had nothing to do with the 1988 presidential general election

and had only to do with the second Wednesday in December, 1988,

and thereafter post-1988 presidential general election

activities.

9. In fact, those activities are extremely complex.

The process is outlined and discussed in the May 1992 Federal
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Election Conwuissiongs National Clearinghouse on Election

Administration Essays in Elections 1 he Electoral College1, by

Mr. William C. Kimberlings which is adopted and incorporated by

reference herein as Exhibit B. For example* the one United

States Supreme Court decision dealing with whether or not

electors are or can be bound is extremely unsatisfactory. Half

of the states or state parties purport to bind electors one way

or another. The other half do not. The federal and state

court cases on the resulting issues are not consistent. The

United States Senate and House precedents for counting or not

counting the votes of faithless electors are not well

established. Just the effort to bring state laws and state

party rules up to date from 1980 to 1988 was enormous.

10. To my knowledge, Exhibit B is the only FEC

issuance regarding the so-called electoral college, and there

is not a word in it which suggests that the FEC has any

regulatory role whatsoever with respect to the electoral

college. Surely, if the FEC was convinced of its authority to

regulate the electoral college process# it would have used this

publication to provide guidance to the public, candidates,

candidates' commnittees and party committees.

11. The central legal position taken on page 5 of the

Federal Election Commission's Factual and Legal Analysis, "The

Electoral College is an essential part of any general

presidential election," is unprecedented and not *substantially
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justified." Federal Election Commnn v. Political Contributions

Data. Inc., Nos. 1369 & 92-6240 (2d Cir. June 18, 1993)

(uasim). No authority is cited for this proposition. Nor do

I believe any could be. The Factual and Legal Analysis states

on page 5 that the definition of election as used in the Act

and regulations "is broadly defined as the 'a.gnaa by which

individuals seek nomination for election or election to Federal

office'.* This is not so as to the Act. NElectiona is defined

in 2 U.S.C. S 431(1) as meaning in relevant part: "(A) a

general, special, primary, or runoff election;N. Paragraphs

(B), (C) and (D) are irrelevant. The word "processO never

appears.

12. The word "process" does appear in the FEC's

Regulations, S 100.2(a). This raises a question as to whether

or not its use is beyond the authorization in the statute.

Even so, the Regulations define *lecon" as =the process by

which individuals ... seek ... e ... to Federal Office.0

(emphasis added). The statutory definition of election is

still directly pertinent. Moreover, S 100.2(a) goes on to

state in the very next sentence, not quoted in the Factual and

Legal Analysis:

The specific types of elections, as set forth at 11
CFR, 100.2(b), (c), (d), (e) and (f) are included in
this definition.

Subsections (c), (d), (e) and (f) are irrelevant to this

issue. As with the statute, the only conceivable relevant
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section is (b), "General election." The only relevant general

election is:

(1) An election held in even numbered years on the
Tuesday following the first Monday in November....

none of the legal services provided by Fried Frank related to

the 1988 general election.

13. Fried Frank conscientiously looked at the

question of whether or not the legal services provided in 1980

or 1988 could have been considered campaign contributions for

purposes of the federal election campaign laws. As the FEC's

Factual and Legal Analysis indicates, in each case it

concluded, after going through the discipline of a written

opinion, that those legal services could not be so considered

based upon the guidance provided by the statutes and the

regulations and published opinions of the FEC.

14. Since the position set forth in the FEC's factual

and legal analysis is not consistent with the applicable Act,

is a dubious construction of the applicable regulations, is

unprecedented and is not "substantially justified," it is

inappropriate for the Federal Election Commission to launch a

post-general election regulatory effort. If this is in fact a

case of first impression, as we believe it to be, it is

particularly inappropriate for the FEC to launch this

regulatory effort by means of a Matter Under Review. If the

FEC wishes to begin regulation of this area, it should be by

means of a notice of a proposed rule-making of prospective
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application, with an opportunity for all interested parties to

comnt, as* for example, it recently did when it considered

changing the rules on foreign contributions.

15. This is not to suggest that we advocate such a

rule-making. We believe that nothing in the applicable

statutes or their legislative history authorizes the FEC to

engage in a post-general election regulatory effort.

16. Noreover, we believe that if the FEC were do so

so in the context of post-general election, presidential and

vice presidential elections, it would not only be unauthorized

by the statute, but contrary to the public interest. Ess~ayg..An

Elections 1 The Electoral Collece describes at pages 7 and 8

the current working of the so-called electoral college. If

the FEC were to regulate the electoral college events, there

would be no clear place to draw the line until a President of

the United States was actually duly sworn. State laws and

party rules with respect to the election of the electors, their

convening, filing of vacancies, and casting of the ballots vary

enormously. They present major opportunities for disputes and

litigation nationwide. The procedures by which the so-called

electoral collegels votes are sealed and transmitted is

actually more complicated than described in Essays in Elections

1 The Electoral College. They also afford major.. opportunities

for disputes and litigation. The counting of the electoral

college ballots in joint session of the United States Senate



and House in another major opportunity for disputes and

litigation. The separate votes of the Senate and House on

disputed electoral ballots is yet another. The possibility of

election of the President by the House of Representatives and

the Vice President by the Senate raises hosts of unanswered

questions. The House* for example, has never adopted standing

rules establishing its procedures for such a situation. If the

House cannot elect a President, the Constitution provides no

clear answer to the question of when an Acting President might

become President or cease to act.

17. If the Federal Election Commission decides to

proceed down this road, what are candidates for President and

Vice President and their political committees who accept public

funding supposed to do* reserve completely unascertainable

amounts for efforts and litigation in the 50 states and with

respect to sessions of the United States Senate and House? The

applicable federal laws and regulations did not contemplate

such use of public funds. The definition of Presidential

election in the Presidential Campaign Fund Act is "the election

2L Presidential and Vice Presidential electors". 26 U.S.C.

S 9002(10) (emphasis added). The Act does not define

presidential elections as elections hX or of and hX the

presidential and vice presidential electors, let alone by joint

session of the Senate or the House or by the House or Senate.

The FEC's Legal and Factual Analysis' Citation of this statute

on page 5 is completely unfair and misleading.
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18. The FEC's Presidential Campaign Fund General

Election Finance Regulations define presidential election in 11

C.F.R. S 9002.10 substantially the same as the statute does.

Those regulations and this apparent proposed post-general

presidential election regulatory effort by the FEC raises a

significant anomoly. Section 9002.11 defines "qualified

campaign expense, among other things, as many expenditure

Incurred within the expenditure report period, as defined under

11 CRF 9002.12.... a Section 9002.12 defines this period of

time in the case of a major party as ending "thirty days after

the Presidential Election." Thus, if public funding were

elected, public funds could not be used with respect to the

electoral college process, which by federal law does not begin

until the second Wednesday in December. 3 U.S. C. S 7. Yet,

if public funding had been elected, could private funds be used

for this purpose?

19. This is but one further reason why the Federal

Election Commission should not venture into this thicket, let

alone by means of a Matter Under Review.

Sworn to before 
me this

20'rd day of June, 1993.

Notary Public

13681 Af
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WHILL

BARLOW
£ vmeUotU'ALa US&MWmT~

Tune 3, 1993

VIA WZDIML3138

Ur. Scott 3. Thouas
Chaitman
Federal Ilecton CotsLson
wasn n, D.C. 20463

Res MWR 3449

Doe Cha iman baInasa

T.iS o ntitutes the espos.e of the DuWakis/mentsen
CmiLttre, Ine. and of 3dwmrd PMlsnr, -zeasue, to yourz letter
of Ma 7, 1933 =Ad the soomayngJ l and Legal Analys.By letter dated ay 21, 1993 fz=i Dan N. OdZ ro&, the tim for
esponse us eteded unti the close of busines on jan 4, 1993.

Three Lasue a raised, which are addressed udelttered
headings belo that carepond to the s letter headapg.

1/ As /ootnote 1 to the AlysLs statms, Mr. Plner was not the
r at the ti of %h events at isme. To the extent

the Ca---ssi-- is asse-&ng any juriaditiLef over r.a Plm
for urwpoe of a iivdua bLty wbatsoever
(as oppoaed to 1iity JA a preetatiLve capaeity to the
extet of Ci Mee ass he oIols as @mt Trasurer),.
he objects to b" mimd end nae to be dlmissed,

-iJU"le i3 15:65 PAGE.-



btt 3. homas
uI~ 3, 1993

Page 2

A* Mus 41 The"'S - a essence Of this
&1 42 L tht te D Wa lae J fill" I form a

with espect to $3 * 1 million In draf Whh cleard Uaount
durinq ovinber and Dcember, 1988, i atl after the general
election which Governo Dukks and Sert Mene lout. The
fact that they lost is of obwLos p ancm. ViZally all hands
ran for th* Iffeboate and started v riy awa frm the
sunken' ship,

h Lece is no aleghsoe that the ofrttee's
r mee inaccurate ow oves that anLstabs Ym maie. The

iis that the reports filed the Wetion Were
late,0 though auae.Wt the few halds remaning the
Cinite cou.l have chosen to obble tovether a timly filing,
lng the coect Ion of orors to the i audLtos and the audit
p aoess., But conistent wvth the way all of it other zeportLng

CN wus handled, it dd not do thi but waLted until the Zeords could
al* be filed correctly.

I believ' this charge, raised in an MR, b on
oversealousness,, and X cite two ezlsto dmnstrate my point.
fhe AnalysL states on page 2s The COo=ttee also poLnted out
that Lt had 'attmped to report the activLty on its January and

CO xqebruary 1383 rewports. And then In a footnote to that sentence
it explain say this the Cmte q etly7 Means it disclosed
un Im* but not all, of the unmzportd dr activity in these I6

reot eoedsclosing all the un-repfo rtead actiit in the
Aril, 1333 mndmests to its 13M reports.' In point of fact
whatis dienised a aiclosur of 9emi but not all* draft
activity us the etig. of $639,261.34 of the $3.1 million
draft aotLvity La j ammu 1933 2 oi The Anal7s glosses
this fact overp amid to the casual r hopefully not the
omLision - it would appear that the CLttee re ported nothing
at all of the $3.1 mlos frm 10 1988 until 4a.l 1363

Second, the AMalysis states onpae2

'Only 420 of the wInitoees oemating eLitu
dis b mnts for the r a pi S t ° rrm
the Final Audit Mpe 10),1 the Camiso5e8 hasMetrie that
thmough June 30, 1331, $53,155,440.13 of epdiuswresubject
to lUiaio. I a essedig no as as=@R it should be
relevant that newtly 30 o f all the a itee expendi'tures werd
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Mr. Scott, 3. Thomas
7%,aI 3, 1993
Page 3

-e-red timely, and 100% weren re tmely before the losing
eolevtno. m o zelevant is that 100% of all rXe Rg me
accurate. fhis OvLolatlon is Lncidental to the electio probity
policies which the Comission 1I c va with upholding.

a. IlatoA ColleeA VoDIUter L41 Wo

In 9i0r a a S tter lawyes at Fried, Franki,
an 1460 asa C e/Moadaloe

effort a to the laws govening the meetings of 1leutows for
ftsiLdmt and Vice 1reident of the ni~ted Btates, teir
balloting, thee or LfcatLon and tran itl and cning of theLr
ballo., the Choosing of a Preident by the ammue of

eprsentatiVS and the choosing of a Vice President b1 the Smate
V)Under the United tates Constitution. At that time Ir edPrank

revLeOd the applLable law and deternined that the actions of the
3leotoys, the Roue and the senate vre not elsctions within the
manng of any of the applicable federal laws regulating federal
offLIe ampaLg contributions or Azmenditures.

2. AMlanation of Work Pefomd
OIn Auguste 1963, PrLed, FPrank ms asked to update, On a

g~ ~i~ethe ndmprepredby the fLir 1980
c epted the mtter after, I m nfimd, riwby

the nisp a CaMmittee At that tim I undemrstand that the
ttta&a viemd the 1960 that the
atn of the otos the Mouse or the Senate ve not

i n'ee -ns ith the -- l-s-imcabpnoflMn of te federal
Ua)lawsp ning 8sme cousion the fL had

= = i 0. Aid, s a os IepME N stated In a letter to
onsel to the Cittee dated .maher It 1969, "a 1 lawyers
oo wk om a EM matter aoee by this fkIm do so on a
voluntay b si.. •

Theeletorl ollge a~ Which wasudae in 1968
describes the 6 a q ece 0* steps 0,6COMwring3e" from their

~~J bal1@tifte and trasmi tt of teir balos to the
dothe leOfors' credentials and counting of their

vte by t M M Dmase.andwmate. v- m.a.iin addzessed the
duties and reepasibUtie of the le-tor-s, and of the house and

JUN 16 '83 15:56PAE PAGE.



Mr Scott 3. Thomas
June 3, 1993
Page 4

seno, , the e generac eletion nx o -. LaAn
- m U copy (JnludLng its

state by state analysis) is atsahed in full to thi submission.

3. Reason for i11inm of vufmgap

As a geral polcy, Z ave been infam that the flu
requre8 all non-indigent o L client to rembune the f9L
for its dslbursemuts. Ih-ro is predLoated or, Mng other
thLn, Dse Oiplinazy Wtle -103(S) of the Junican ar Association
lMdl Code of Professaonal I -spo ,snb-l1,, which provide in
pertinent part that.

(v] kilo representing -a client **.a lawyer shall not
adsa aor guarntee financial aslstance to his
al.nt...

This policy is applied to all mao matters as indicated by the
following quotatLons from the s
LealI Assstns " in effeat in 198a

Xn general, pro bono clients should reimburse the
ireJ for dlsbursemts. Ofhi policy is bae on manyGo"sideratLons, LnludLag Disciplinar Rule 5-103(3).

In accordae with the w mesbiQ shed xemoepion to the
cule against maintenance, Vzo bmwatters fo idgent,
clients my be accepted by the lrL without regard to
reimbursemt o,-f disb remets with the apoval of the
Pr no 0 C oe and the releva olpma nt head.

If a o b a clLet is capabe of paying
d zemt i Cox rLuctant to do so, substantial

ethicleisues mybe raised. "W and th rasn for
pam togeher wit the ~mmt of roljected

dib a insas are factors which the Pro 3 ommte
and the relevant d ar init bead should Uam into
oOMmaira.tica i- n dither or net to accept the

To avoid aisunders'tndlqg, We agreemeint between
the pro bono client ad the 1% with respect to paym.,t
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Wt. Scott a. Thoms
June 3, 1993
Page 5

of isrmnts should be set forth in writing at the
time a matter is unds rtaken.

All pro bono sitterS shall be placed on at least a
quarterly bill cycle . and th arter in chaze shall
miter, bill collet dAsbursemwnts in the ame way
for any billable client on a billing cycle.

When the ?im serves as counsel an a,=
basls, -dibursemts i eu d by lmiYrs lat
such mom will be reimbursed by the FPr=. Such makters
Lnalde Court aponad epresentation and work tow
oganistions acoepwd as MM bow clients will
gna y be epected to agee -- Indeed the Code of
Professienal Mespsbiity may requi the rim to
obtain their age at - to eimbre the iEm for
disbursents I whether or not any fee for professional
services is charged.

4. Actions of 31!t m aouse..n LOBmte Are Not 3 cons
for _ BB of thhro 16d~o

2 U.S.C. S 431( S) (A) (i) of the Federal Sleeton Campaign
Act of 1971, as aded (the AtO), defines a "Oo0ntn Lton to
Includes

any gift, subcrAiptioj, loan, advance, or depoAt of
mo,y or anything of value made by any peron for thep ose of snluem g any election for Federal
Offwe0....

Those to constitute a contributio-n, the services ust influence an
welection.'

All the relevmt federal statWUM, defoitons of elections
make alea= that aftlms of the ieetop, and of the Nous and
Senate under the Coanstitution, are not eleio M for purposes of
such statutes.
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. Scott 3. Thomau
ftune 3, 1993
Page 6

!ho term "election is expreOssly defined by 2 U.S.C. S 431(1)
as follows I

(1) The tezu "loaton neans -

(A) * 2004l, specL, pro oX runoff election;

(B) a convmtion or caucus of a political
which has authorLty to nominate a a n t1op

(C) a pr ar electi on hold for the selection of
eates to nat noMInating onenton of a

political partyl and

(0) a prmax election held for the expression of a
prefeenoo for the nomamtion of individuals for

0elNection tOo the office of President.
_ (emphasis added]

!he actions of the Blectors or of the souse and senate in choosing
the PresLdent and Vice PrLsdent are not included in any of the
above-detailed descriptions.

CO nSlilarly, Sec'on 9002 of the ProsidentLal leations
ammign Fund ht, ch 95 of the Interal Revenue Code, 26

V.A.C. S 9002, defines the tam p identia jleton' to mM
•tho pnesidetial and vicepe electors.'

CU.P~!I~uUIhus, the actions of teEetr I~s
le-alone thome of th Xuse and senate, are not cozd. 2 section
" 51 5 o .... ded to Electiosm and olitical

nosidnt he Fedra E l cto C Maign and
1zeidetia Can l9 Fd Acts. Ita, et ior to 1972 and until

U') it eel in 1980, to almmtm of effect.

2/ The arlysis (at p. 8) eLther - sadertands the FLed, Frank
eorato or 53002.P The memrandu did address oea

2 &Mj Issues at which El to are el atd, which Let
algof 69002,* Rather thnd= addressed the actions

to be tahem by Electors, the nouse, and Senate jl the
Electors are chosen In the general election.

JUN @ '193 15:9



mr .Sot3 Thomas
June 3, 1993
Page 7

Thus , the ballotizig Of the 3lectOrs and the actions of thes S t i evaluating the ce tt of the a
comuim their baLoto are neither egpmgiy,, nor by implicatlon,
Lae within the sa.tu ry diti of 49emal l ectiont._
Therefore, any legal services pe0iigteet ont l
within the defintiSon of a'cnrbto.

ftis conclusion is cofimod by the ACts9 legislative
history. 3lefera to 11 av~ too ueosto cite make it
clear that the Cogres s concrne with voIng by citisemt not
the oon], tii b -I bltg by slectors whih is mentioned
in any of theleIslative hstory.

Ths onclusion is also confimd by the relevant regulations
of the Federa Elcin a Isson* Obiously'r, the
consti ttIonal balloting of the lectors, the dtmination of
their cr-l"dential"s or the countLng of their votes by Cogress ar
noot a primary or run..off elcin. caucus or cnventi4on. !hs
could only be gel1or special elections. _ evr 'generl

" " election' Is specifically defined by the frC Ln 11 C.7.R. 100.2(3)
as only either*

Co (1) An election hold in eve n beed years on the
co the first NondYAm n !mn..

(2) An election which is held to fI a vacancy in a
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Introduction by the
Clearinghouse

W

This report is the first of a new series of Essays
in Elections being published by the FEC's Na-
tional Clearinghouse on Election Administra-
tion.

The purpose of this series is to provide a forum
for interested persons to address topics of general
concern to the election community. It is impor-

C tant to note, however, that the views and
opinions expressed in these essays are those
of the authors and are not necessarily shared

o by the Federal Election Commission or any
division thereof.

CO We welcome your comments on these essays as
well as any suggestions you may have for future
topics. We also welcome any essays you may
want to submit for consideration. You may mail
these to us at:

() The National Clearinghouse on
Election Administration

1!) Federal Election Commission
999 E. Street N.W.
Washington, D.C. 20463

or else call us

toll free on 800/424-9530 or
direct on 202/219-3670.

Finally, it should be noted that this docu-
ment is a government publication and is not
subject to copyright laws. It may therefore
be reproduced and distributed without
having to obtain permission from the Fed-
eral Election Commission.
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In order to appreciate the reasons for the Elec-
toral College, it is essential to understand its
historical context and the problem that the
Founding Fathers were trying to solve. They
faced the difficult question of how to elect a
president in a nation that:

* was composed of thirteen large and small
States jealous of their own rights and powers
and suspicious ofany central national govern-
ment

* contained only 4,000,000 people spread up
and down a thousand miles of Atlantic sea-
board barely connected by transportation or
communication (so that national campaigns
were impractical even ifthey had been thiought
desirable)

* believed, under the influence of such British
political thinkers as Henry St John
Bolingbroke, that political parties were mis-
chievous if not downright evil, and

* felt that gentlemen should not campaign for
Public office (The sayingwas"The office should
seek the man, the man should not seek the
office.").

How, then, to choose a president without politi-
cal parties, without national campaigns, and
without upsetting the carefully designed balance
between the presidency and the Congress on one
hand and between the States and the federal
government on the other?

Origins of the Electoral College
The Constitutional Convention considered

several possible methods of selecting a president.
One idea was to have the Congress choose the

president. This idea was rejected, however, be-
cause some felt that makin g such a choice would
be too divisive an issue and leave too many hard
feelings in the Congress. Others felt that such a
procedure would invite unseemly political bar.
gaining, corruption, and perhaps even interfer-
ence from foreign powers. Still others felt that
such an arrangement would upset the balance of
power between the legislative and executive
branches of the federal government.

A second idea was to have the State legisla-
tures select the president. This idea, too, was
rejected out of fears that a president so beholden
to the State legislatures might permit them to
erode federal authority and thus undermine the
whole idea of a federation.

A third idea was to have the president elected
by a direct popular vote. Direct election was
rejected not because the Framers of the Constitu-
tion doubted public intelligence but rather be-
cause they feared that without sufficient infor-
mation about candidates from outside their State,
people would naturally vote for a "favorite son"
from their own State or region. At worst, no
president would emerge with a popular majority
sufficient to govern the whole country. At best,
the choice of president would always be decided
by the largest, most populous States with little
regard for the smaller ones.

The Electoral
College



Finally, a so-called "Committee of' Eleven" in
the Constitutional Convention proposed an indi-
rect election of the president through a College of
Electors.

The function of the College of Electors in choos-
ing the president can be likened to that in the
Roman Catholic Church of the College of Cardi-
nals selecting the Pope. The original idea was for
the most knowledgeable and informed individu-
ala from each State to select the president based
solely on merit and without regard to State of
origin or political party.

The structure of the Electoral College can be
traced to the Centurial Assembly system of the
Roman Republic. Under that system, the adult
male citizens of Rome were divided, according to
their wealth, into groups of 100 (called Centu-

Ln ries). Each group of 100 was entitled to cast only
C one vote either in favor or against proposals

submitted to them by the Roman Senate. In the
qT Electoral College system, the States serve as the

C) Centurial groups (though they are not, of course,
0 ased on wealth), and the number of votes per
CO State is determined by the size of each State's

Congressional delegation. Still, the two systems
C are similar in design and share many of the same

advantages and disadvantages.

The similarities between the Electoral College
and classical institutions are not accidental. Many

C) of the Founding Fathers were well schooled in

Ln ancient history and its lessons.

The First Design

In the first design of the Electoral College
(described in Article 11, Section 1 of the Constitu-
tion):

:3 Each State was allocated a number of Elec-
tors equal to the number of its U.S. Senators
(always 2) plus the number of its U.S. Repre-
sentatives (which may change each decade
according to the size of each State's popula-
tion as determined in the decennial census).
This arrangement built upon an earlier com-

promise in the design of the Congress itself
and thus satisfied both large and small States.

o The manner of choosing the Electors was left
to the individual State legislatures, thereby
pacifying States suspicious of a central na-
tional government.

o Members of Congress and employees of the
federal government were specifically prohib-
ited from serving as an Elector in order to
maintain the balance between the legislative
and executive branches of the federal govern-
ment.

O Each State's Electors were required to meet
in their respective States rather than all to-
gether in one great meeting. This arrange-
ment, it was thought, would prevent bribery,
corruption, secret dealing, and foreign influ-
ence.

" In order to prevent Electors from voting only
for a "favorite son" of their own State, each
Elector was required to cast two votes for
president, at least one of which had to be for
someone outside their home State. The idea,
presumably, was that the winner would likely
be everyone's second favorite choice.

o The electoral votes were to be sealed and
transmitted from each of the States to the
President of the Senate who would then open
them before both houses of the Congress and
read the results.

o The person with the most electoral votes,
provided that it was an absolute majority (at
least one over half of the total), became presi-
dent. Whoever obtained the next greatest
number of electoral votes became vice presi-
dent - an office which they seem to have
invented for the occasion since it had not been
mentioned previously in the Constitutional
Convention.

o In the event that no one obtained an absolute
majority in the Electoral College or in the
event of a tie vote, the U.S. House of Repre-
sentatives, as the chamber closest to the

(
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people, would choose the president from among
the top five contenders. They would do this (as
a further concession to the small States) by
allowing each State to cast only one vote with
an absolute majority of the States being re-
quired to elect a president. The vice presi-
dency would go to whatever remaining con-
tender had the greatest number of electoral
votes. If that, too, was tied, the U.S. Senate
would break the tie by deciding between the
two.

In all, this was quite an elaborate design. But
it was also a very clever one when you consider
that the whole operation was supposed to work
without political parties and without na-
tional campaigns while maintaining the bal-
ances and satisfying the fears in play at the time.

NO Indeed, it is probably because the Electoral Col-
lege was originally designed to operate in an
environment so totally different from our own
that many people think it is anachronistic and
fail to appreciate the new purposes it now serves.
But of that, more later.

The Second Design

The first design of the Electoral College lasted
through only four presidential elections. For in
the meantime,, political parties had emerged in
the United States. The very people who had been
condemning parties publicly had nevertheless

Ln been building them privately. And too, the idea of
political parties had gained respectability through

0111.the persuasive writings of such political philoso-
phers as Edmund Burke and James Madison.

One of the accidental results of the develop-
ment of political parties was that in the presiden-
tial election of 1800, the Electors of the Demo-
cratic-Republican Party gave Thomas Jefferson
and Aaron Burr (both of that party) an equal
number of electoral votes. The tie was resolved by
the House of Representatives in Jefferson's favor
- but only after 36 tries and some serious politi-
cal dealings which were considered unseemly at
the time. Since this sort of bargaining over the
presidency was the very thing the Electoral Col-

lege was supposed to prevent, the Congress and
the States hastily adopted the Twelfth Amend-
ment to the Constitution by September of 1804.

To prevent tie votes in the Electoral College
which were made probable, if not inevitable, by
the rise of political parties (and no doubt to
facilitate the election of a president and vice
president of the same party), the 12th Amend-
ment requires that each Elector cast one vote for
president and a separate vote for vice president
rather than casting two votes for president with
the runner-up being made vice president. The
Amendment also stipulates that if no one receives
an absolute majority of electoral votes for presi-
dent, then the U.S. House of Representatives will
select the president from among the top three
contenders with each State casting only one vote
and an absolute majority being required to elect.
By the same token, if no one receives an absolute
majority for vice president, then the U.S. Senate
will select the vice president from among the top
two contenders for that office. All other features
of the Electoral College remained the same in-
cluding the requirement that,, in order to prevent
Electors from voting only for "favorite sons", ei-
ther the presidential or vice presidential candi-
date has to be from a State other than that of the
Electors.

In short, political party loyalties had, by 1800,
begun to cut across State loyalties thereby creat-
ing new and different problems in the selection of
a president. By making seemingly slight changes,
the 12th Amendment fundamentally altered the
design of the Electoral College and, in one stroke,
accommodated political parties as a fact of life in
American presidential elections.

It is noteworthy in passing that the idea of
electing the president by direct popular vote was
not widely promoted as an alternative to rede-
signing the Electoral College. This may be be-
cause the physical and demographic circum-
stances of the country had not changed that much
in a dozen or so years. Or it may be because the
excesses of the recent French revolution (and its
fairly rapid degeneration into dictatorship) had



given the populists some pause to reflect on the
wisdom of too direct a democracy.

The Evolution of the
Electoral College

Since the 12th Amendment, there have been
several federal and State statutory changes which
have affected both the time and manner of choos-
ing Presidential Electors but which have not
further altered the fundamental workings of the
Electoral College. There have also been a few
curious incidents which its critics cite as prob-
lems but which proponents of the Electoral Col-
lege view -as merely its natural and intended
operation.

The Manner of Choosing Electors

From the outset,, and to this day, the manner of
choosing its State's Electors was left to each State

0 legislature. And initially, as one might expect,
C) different States adopted different methods.
00 Some State legislatures decided to choose the

Electors themselves. Others decided on a direct
popular vote for Electors either by Congressional
district or at large throughout the whole State.
Still others devised some combination of these
methods. But in all cases, Electors were chosen
individually from a single list of all candidates for

Ul) the position.

011 During the 1800's, two trends in the States
altered and more or less standardized the man-
ner of choosing Electors. The first trend was
toward choosing Electors by the direct popular
vote of the whole State (rather than by the State
legislature or by the popular vote of each Con-
gressional district). Indeed, by 1836, all States
had moved to choosing their Electors by a direct
statewide popular vote except South Carolina
which persisted in choosing them by the State
legislature until 1860. Today, all States choose
their Electors by direct statewide election except
Maine (which in 1969) and Nebraska (which in
1991) changed to selecting two of its Electors by

W

a statewide popular vote and the remainder by
the popular vote in each Congressional district.

Along with the trend toward their direct state.
wide election came the trend toward what is
called the "winner-take-all" system of choosing
Electors. Under the winner-take-all system, the
presidential candidate who wins the most popu-
lar votes within a State wins all of that State's
Electors. This winner-take-all system was really
the logical consequence of the direct statewide
vote for Electors owing to the influence of political
parties. For in a direct popular election, voters
loyal to one political party's candidate for presi-
dent would naturally vote for that party's list of
proposed Electors. By the same token, political
parties would propose only as many Electors as
there were electoral votes in the State so as not to
fr-agmnent their support and thus permit the vic-
tory of another party's Elector.

There arose, then, the custom that each politi-
cal party would, in each State, offer a "slate of
Electors -a list of individuals loyal to their
candidate for president and equal in number to
that State's electoral vote. The voters of each
State would then vote for each individual listed in
the slate of whichever party's candidate they
preferred. Yet the business of presenting sepa-
rate party slates of individuals occasionally led to
confu~sion. Some voters divided their votes be-
tween party lists because of personal loyalties to
the individuals involved rather than according to
their choice for president. Other voters, either
out of fatigue or confusion, voted for fewer than
the entire party list. The result, especially in
close elections, was the occasional splitting of a
State's electoral vote. This happened as late as
1916 in West Virginia when seven Republican
Electors and one Democrat Elector won.

Today,, the individual party candidates for
Elector are seldom listed on the ballot. Instead,
the expression "Electors for" usually appears in
fine print on the ballot in front of each set of
candidates for president and vice president (or
else the State law specifies that votes cast for the
candidates are to be counted as being for the slate
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of delegates pledged to those candidates). It is
still true, however, that voters are actually cast-
ing their votes for the Electors for the presiden-
tial and vice presidential candidates oftheir choice
rather than for the candidates themselves.

The Time of Choosing Electors

The time for choosing Electors has undergone a
similar evolution. For while the Constitution
specifically gives to the Congress the powver to
"determine the Time of chusing the Electors", the
Congress at first gave some lattitude to the States.

For the first fifty years of the Federation, Con-
gress permitted the States to conduct their
presidential elections (or otherwise to choose their
Electors) anytime in a 34 day period before the
first Wednesday of December which was the day
set for the meeting of the Electors in their respec-
tive States. The problems born of such an ar-
rangement are obvious and were intensified by
improved communications. For the States which
voted later could swell, diminish, or be influenced
by a candidate's victories in the States which
voted earlier. In close elections, the States wvhich
voted last might well determine the outcome.
(And it is perhaps for this reason that South
Carolina, always among the last States to choose
its Electors, maintained for so long its tradition of
choosing them by the State legislature. In close
elections, the South Carolina State legislature
might well decide the presidency!).

The Congress, in 1845, therefore adopted a
uniform day on which the States were to choose
their Electors. That day - the Tuesday following
the first Monday in November in years divisible
by four - continues to be the day on which all the
States now conduct their presidential elections.

Historical Curiosities

In the evolution of the Electoral College, there
have been some interesting developments and
remarkable outcomes. Critics often try to use

S these as examples of what can go wrong. Yet most

of these historical curiosities were the result of
profound political divisions within the country
which the designers of the Electoral College sys.
tern seem to have anticipated as needing resolu.
tion at a higher level.

E In 1800, as previously noted, the Democratic.
Republican Electors gave both Thomas Jefferson
and Aaron Burr an equal number of electoral
votes. The tie, settled in Jefferson's favor by the
House of Representatives in accordance with the
original design of the Electoral College system,
prompted the 12th Amendment which effectively
prevented this sort of thing from ever happening
again.

E In 1824, there were four fairly strong con-
tenders in the presidential contest (Andrew Jack-
son, John Quincy Adams, William Crawford, and
Henry Clay) each of whom represented an impor-
tant faction within the now vastly dominant
Democratic-Republican Party. The electoral votes
were so divided amongst them that no one re-
ceived the necessary majority to become presi-
dent (although the popular John C. Calhoun did
receive enough electoral votes to become vice
president). In accordance with the provisions of
the 12th Amendment, the choice of president
devolved upon the House of Representatives who
narrowly selected John Quincy Adams despite
the fact that Andrew Jackson had obtained the
greater number of electoral votes. This election is
often cited as the first one in which the candidate
who obtained the greatest popular vote (Jackson)
failed to be elected president. The claim is a weak
one, though, since six of the twenty four States at
the time still chose their Electors in the State
legislature. Some of these (such as sizable New
York) would likely have returned large majorities
for Adams had they conducted a popular election.

N The 1836 presidential election was a truly
strange event. The developing Whig Party, for
example, decided to run three different presiden-
tial candidates (William Henry Harrison, Daniel
Webster, and Hugh White) in separate parts of
the country. The idea was that their respective
regional popularities would ensure a Whig major-



ity in the Electoral College which would then
decide on a single Whig presidential ticket. This
fairly inspired scheme failed, though, when
Democratic-Republican candidate Martin Van
Buren won an absolute majority of Electors. Nor
has such a strategy ever again been seriously
attempted. Yet Van Buren himself did not escape
the event entirely unscathed. For while he ob-
tained an electoral majority, his vice presidential
running mate (one Richard Johnson) was consid-
ered so objectionable by some of the Democratic-
Republican Electors that he failed to obtain the
necessary majority of electoral votes to become
vice president. In accordance with the 12th
Amendment, the decision devolved upon the Sen-
ate which chose Johnson as vice president any-
way. A really bizarre election, that one.

N% In the 1872 election, Democratic candidate
Horace Greeley (he of earlier "G3o West, young

C man, go West" journalistic fame whose nomina-
tion makes a good story in itself) thoughtlessly
died during that period between the popular vote
for Electors and the meeting of the Electoral

00 College. The Electors who were pledged to him,
clearly unprepared for such an eventuality, split
their electoral votes amongst several other
Democratic candidates (including three votes for

n Greeley himself as a possible comment on the
incumbent Ulysses S. Grant). That hardly mat-
tered, though, since the Republican Grant had

(D readily won an absolute majority of Electors.
Still, it was an interesting event for which the

Ln political parties are now prepared.

ON U In 1876, the country once again found itself
in serious political turmoil echoing, in some re-
spects, both the economic divisions of 1824 and
the impending political party realignments of
1836, but with the added bitterness of Recon-
struction. A number of deep cross currents were
in play. After a vast economic expansion, the
country had fallen into a deep depression. Mon-
etary and tariff issues were eroding the Union
Republican coalition of East and West while a
solid Republican black vote eroded the tradi-
tional Democratic hold on the South. The in-
cumbent Republican administration of Grant had

suffered a seemingly endless series of scandals
involving graft and corruption on a scale hitherto
unknown. And the South was eager to put an end
to Radical Reconstruction which was, after all, a
kind of vast political mugging. Against this
backdrop, the resurging Democratic Party easily
nominated Samuel J. Tilden, the popular Gover-
nor of New York, and Thomas A. Hendricks of
Indiana (shrewd geographic choices under the
circumstances). The Republicans, in a more tur-
bulent convention, selected Ohio Governor
Rutherford B. Hayes and William A. Wheeler of
New York. A variety of fairly significant third
parties also cropped up, further shattering the
country's political cohesion.

This is about as good a prescription for elec-
toral chaos as anyone might hope for. Indeed, it
is almost surprising that things did not turn out
worse than they did. For on election night, it
looked as though Tilden had pulled off the fir-st,
Democratic presidential victory since the Civil
War - although the decisive electoral votes of
South Carolina, Florida, and Louisiana remained
in balance. Yet these States were as divided
internally as was the nation at large. Without
detailing the machinations of the vote count,
suffice it to say that each State finally delivered
to the Congress two sets of electoral votes - one
set for Tilden and one set for Hayes. Because the
Congressional procedures for resolving disputed
sets of Electors had expired, the Congress estab-
lished a special 15-member commission to decide
the issue in each of the three States. After much
partisan intrigue, the special commission de-
cided (by one vote in each case) on Hayes' Electors
from all three States. Thus, Hayes was elected
president despite the fact that Tilden, by
everyone's count, had obtained a slight majority
of popular votes (although the difference was a
mere 3% of the total vote cast). As a fi nal note, the
Congress enacted in 1887 legislation that del-
egated to each State the final authority to deter-
mine the legality of its choice of Electors and
required a concurrent majority of both houses of
Congress to reject any electoral vote. That legis-
lation remains in effect to this day so that the
events of 1876 will not repeat themselves.



vU Benjamin Harrison's election in 1888 is re-
ally the only clearcut instance in which the Elec-
toral College vote went contrary to the popular
vote. This happened because the incumbent,
Democrat Grover Cle veland, ran up huge popular
majorities in several of the 18 States which sup-
ported him while the Republican challenger,
Benjamin Harrison, won only slender majorities
in some of the larger of the 20 States which
supported him (most notably in Cleveland's home
State of New York). Even so, the difference
between them was only 110,476 votes out of
11,381,032 cast - less than 1% of the total.
Interestingly, in this case, there were few critical
issues (other than tariffs) separating the candi-
dates so that the election seems to have been
fought - and won - more on the basis of superior
party organization in getting out the vote than on
the issues of the day.

These, then, are the major historical curiosities
of the Electoral College system. And because
they are so frequently cited as flaws in the sys-
tem, a few observations on them seem in order.

First, all of these events occurred over a cen-
tury ago. For the past hundred years, the Elec-
toral College has functioned without incident in
every presidential election through two world
wars, a major economic depression, and several
periods of acute civil unrest. Only twice in this
century (the States' Rights Democrats in 1948
and George Wallace's American Independents in
1968) have there been attempts to block an Elec-
toral College victory and thus either force a nego-
tiation for the presidency or else force the decision
i nto the Congress. Neither attempt came close to
succeeding. Such stability, rare in human his-
tory, should not be lightly dismissed.

Second, each of these events (except 1888)
resulted either from political inexperience (as in
1800, 1836, and 1872) or from profound political
divisions within the country (as in 1824, 1876,
and even 1948 and 1968) which required some
sort of higher order political resolution. And all of
them were resolved in a peaceable and orderly
fashion without any public uprising and without

endangering the legitimacy of the sitting presi-
dent. Indeed, it is hard to imagine how a direct
election of the president could have resolved
events as agreeably.

Finally, as the election of 1888 demonstrates,
the Electoral College system imposes two re-
quirements on candidates for the presidency:

" that the victor obtain aaufflient popular vote
to enable him to govern (although this may
not be the absolute majority), and

* that such a popular vote be sufficiently dis-
tributed across the country to enable him to
govern.

Such an arrangement ensures a regional bal-
ance of support which is a vital consideration in
governing a large and diverse nation (even though
in close elections, as in 1888, distribution of
support may take precedence over majority of
support).

Far from being flaws, then, the historical oddi-
ties described above demonstrate the strength
and resilience of the Electoral College system in
being able to select a president in even the most
troubled of times.

Current Workings
of the Electoral College

The current workings of the Electoral College
are the result of both design and experience. As
it now operates:

O Each State is allocated a number of Electors
equal to the number of its U.S. Senators
(always 2) plus thenumber of its U.S. Repre-
sentatives (which may change each decade
according to the size of each State's popula-
tion as determined in the Census).

Ol The political parties (or independent candi-
dates) in each State submit to the State's chief
election official a list of individuals pledged to
their candidate for president and equal in
number to the State's electoral vote. Usually,
the major political parties select these mndi-



viduals in their State party conventions while
third parties and independent candidates
merely designate theirs.

o Members of Congress and employees of the
federal government are prohibited from serv-
ing as an Elector in order to maintain the
balance between the legislative and executive
branches of the federal government.

o After their caucuses and primaries, the major
parties nominate their candidates for presi-
dent and vice president in their national con-
ventions - traditionally held in the summer
preceding the election. (Third parties and
independent candidates follow different pro-
cedures accordingto the individual State laws).
The names of the duly nominated candidates
are then officially submitted to each State's
chief election official so that they might ap-
pear on the general election ballot,

O On the Tuesday following the first Monday of
November in years divisible by four, the people
in each State cast their ballots for the party
slate of Electors representing their choice for
president and vice president (although as a
matter of practice, general election ballots
normally say "Electors for" each set of candi-
dates rather than list the individual Electors
on each slate).

o Whichever party slate wins the most popular
votes in the State becomes that State's Elec-
tors - so that, in effect, whichever presiden-
tial ticket gets the most popular votes in a
State wins all the Electors of that State. [The
two exceptions to this are Maine and Ne-
braska where two Electors are chosen by a
statewide popular vote and the remainder by
the popular vote within each Congressional
district].

13 On the Monday following the second Wednes-
day of December (as established in federal
law) each State's Electors meet in their re-
spective State capitals and cast their electoral
votes - one for president and one for vice
president.

0 In order to prevent Electors from voting only
for "favorite sons" of their home State, at least
one of their votes must be for a person from
outside their State (though this is seldom a
problem since the parties have consistently
nominated presidential and vice presidential
candidates from different States).

O The electoral votes are then sealed and trans-
mitted from each State to the President of the
Senate who, on the followingJanuary 6, opens
and reads them before both houses of the
Congress.

O The candidate for president with the most
electoral votes, provided that it is an absolute
majority (one over half of the total), is de-
clared president. Similarly, the vice presi-
dential candidate with the absolute majority
of electoral votes is declared vice president.

0 In the event no one obtains an absolute major-
ity of electoral votes for president, the U.S.
House of Representatives (as the chamber
closest to the people) selects the president
from among the top three contenders with
each State casting only one vote and an abso-
lute majority of the States being required to
elect. Similarly, if no one obtains an absolute
majority for vice president, then the U.S.
Senate makes the selection from among the
top two contenders for that office.

0 At noon on January 20, the duly elected presi-
dent and vice president are sworn into office.

Occasionally questions arise about what would
happen if the presidential or vice presidential
candidate died at some point in this process. For
answers to these, as well as to a number of other
"what if" questions, readers are advised to con-
sult a small volume entitled After the People Vote:
Steps in Choosing the President edited by Walter
Berns and published in 1983 by the American
Enterprise Institute. Similarly, further details
on the history and current functioning of the
Electoral College are available in the second
edition of Congressional Quarterly's Guide to U.S.

I



-. , Distribution of Electoral Votes
State 1981-1990 1991.2000

'"Alabama 9 9
Alaska 3 3
Arizona 7 8

':Akanas6 6
California 47 54

kColorado 8 8
Z Con tcut 8 8
Aj Delaware 3 3

6District of Columbia 3 3
<Florida 21 25

Georgia 12 13
,Hawaii 4 4
.'Idaho 4 4

24 22
ldiana 12 12

toa8 7
7 6
9 8

10 9
4 4

and 10 10
usetta 13 12

20 18
10 10

i 7 7
11 11
4 3

-5 5
4 4

ow aphire 4 4
w Jersey 16 15
wMexico 5 5

York 36 33
Carolina 13 14

oahDakota 3 3
23 21

8 8
7 7

25 23
'Rhodeland 4 4
t' Carolina 8 8

RSouth Dakota 3 3- I I I I I
rr.Tnnsseee111
TTexas 29 32
.Utah 5 5
.Vermont 3 3

)Vigiia12 13
SWashington 10 11

..West Virginia 6 5, .Wisconsin 11 11
Wyomng 3 3

. TvTAL E croRAL voTE: 53
NEEDED TO ELECT: 270

Elections, a real goldmine ofinformation, maps,
and statistics.

The Pro's and Con's of the
Electoral College System

There have, in its 200-year history, been a
number of critics and proposed reforms to the
Electoral College system - most of them trying
to eliminate it. But there are also staunch de-
fenders of the Electoral College who, though per-
haps less vocal than its critics, offer very powerful
arguments in its favor.

Arguments Against the Electoral College

Those who object to the Electoral College sys-
tem and favor a direct popular election of the
president generally do so on four grounds:

" the possibility ofelecting a minority president

" the risk of so-called "faithless" Electors,

" the possible role of the Electoral College in
depressing voter turnout, and

* its failure to accurately reflect the national
popular will.

Opponents of the Electoral College are dis-
turbed by the possibility of electing a minor.
itypresident (one without the absolute majority
of popular votes). Nor is this concern entirely
unfounded since there are three ways in which
that could happen.

One way in which a minority president could be
elected is if the country were so deeply divided
politically that three or more presidential candi-
dates split the electoral votes among them such
that no one obtained the necessary majority. This
occurred, as noted above, in 1824 and was unsuc-
cessfully attempted in 1948 and again in 1968.
Should that happen today, there are two possible
resolutions: either one candidate could throw his
electoral votes to the support of another (before
the meeting of the Electors) or else, absent an
absolute majority in the Electoral College, the



U.S. House of Representatives would select the
president in accordance with the 12th Amend-
ment. Either way, though, the person taking
office would not have obtained the absolute ma-
jority of the popular vote. Yet it is unclear how a
direct election of the president could resolve such
a deep national conflict without introducing a
presidential run-off election - a procedure which
would add substantially to the time, cost, and
effort already devoted to selecting a president
and which might well deepen the political divi-
sions while trying to resolve them.

A second way in which a minority president
could take office is if, as in 1888, one candidate's
popular support were heavily concentrated in a
few States while the other candidate maintained
a slim popular lead in enough States to win the
needed majority of the Electoral College. While

C) the country has occasionally come close to this
sort of outcome, the question here is whether the

LO distribution of a candidate's popular support
should be taken into account alongside the rela-

0 tive size of it. This issue was mentioned above
co and is discussed at greater length below.

A third way of electing a minority president is
if a third party or candidate, however small, drew
enough votes from the top two that no one re-
ceived over 50% of the national popular total. Far
from being unusual, this sort of thing has, in fact,

C) happened 15 times including (in this century)
LO Wilson in both 1912 and 1916, Truman in 1948,
in Kennedy in 1960, and Nixon in 1968. The only

01 remarkable thing about those outcomes is that
few people noticed and even fewer cared. Nor
would a direct election have changed those out-
comes without a run-off requiring over 50% of the
popular vote (an idea which not even proponents
of a direct election seem to advocate).

Opponents of the Electoral College system also
point to the risk of so-called Vfaithless" Elsec
tors. A "faithless Elector' is one who is pledged
to vote for his party~s candidate for president but
nevertheless votes for another candidate. There
have been 7 such Electors in this century and as
recently as 1988 when a Democrat Elector in the

State of West Virginia cast his votes for Lloyd
Bensen for president and Michael Dukakis for
vice president instead of the other way around.
Faithless Electors have never changed the out-
come of an election, though, simply because most
often their purpose is to make a statement rather
than make a difference. That is to say, when the
electoral vote outcome is so obviously going to be
for one candidate or the other, an occasional
Elector casts a vote for some personal favorite
knowing full well that it wvill not make a differ-
ence in the result. Still, if the prospect of a
faithless Elector is so fearsome as to warrant a
Constitutional amendment, then it is possible to
solve the problem without abolishing the Elec-
toral College merely by eliminating the indi-
vidual Electors in favor of a purely mathematical
process (since the individual Electors are no longer
essential to its operation).

Opponents of the Electoral College are further
concerned about its possible role in depressing
voter turnout. Their argument is that, since
each State is entitled to the same number of
electoral votes regardless of its voter turnout,
there is no incentive in the States to encourage,
voter participation. Indeed, there may even be an
incentive to discourage participation (and they
often cite the South here) so as to enable a minor-
ity of citizens to decide the electoral vote for the
whole State. While this argument has a certain
surface plausibility, it fails to account for the fact
that presidential elections do not occur in a
vacuum. States also conduct other elections (for
U.S. Senators, U.S. Representatives, State Gov-
ernors, State legislators, and a host of local offi-
cials) in which these same incentives and disin-
centives are likely to operate. if at all, with an
even greater force. It is hard to imagine what
counter-incentive would be created by eliminat-
ing the Electoral College.

Finally, some opponents of the Electoral Col-
lege point out, quite correctly, its failure to
accurately reflect the national popular will
in at least two respects.

First, the distribution of Electoral votes in the
College tends to over-represent people in rural

W W



States. This is because the number of Electors for
each State is determined by the number of mem-
bers it has in the House (which mnore or less
reflects the State's population size) plus the
number of members it has in the Senate (which is
always two regardless of the State's population).
The result is that in 1988, for example, the com-
bined voting age population (3,119,000) of the
seven least populous jurisdictions of Alaska,
Delaware, the District of Columbia, North Da-
kota, South Dakota, Vermont, and Wyoming car-
ried the same voting strength in the Electoral
College (21 Electoral votes) as the 9,614,000 per-
sons of voting age in the State of Florida. Each
Floridian's potential vote, then, carried about one
third the weight of a potential vote in the other
States listed.

A second way in which the Electoral College
fails to accurately reflect the national popular

C will stems primarily from the winner-take-all

LO mechanism whereby the presidential candidate
who wins the most popular votes in the State wins

-' ail the Electoral votes of that State. One effect of

co this mechanism is to make it extremely difficult
CO for third-party or independent candidates ever to

make much of a showing in the Electoral College.
If, for example, a third-party or independent
candidate were to win the support of even as
many as 25% of the voters nationwide, he might
still end up with no Electoral College votes at all

C) unless he won a plurality of votes in at least one

LO State. And even if he managed to win a few
States, his support elsewhere would not be re-
flected. By thus failing to accurately reflect the
national popular will, the argument goes, the
Electoral College reinforces a two-party system,
discourages third-party or independent candi-
dates, and thereby tends to restrict choices avail-
able to the electorate.

In response to these arguments, proponents of
the Electoral College point out that it was never
intended to reflect the national popular will. As
for the first issue, that the Electoral College over-
represents rural populations, proponents respond
that the United States Senate - with two seats
per State regardless of its population - over-

wM
represents rural populations far more dramati-
cally. But since there have been no serious
proposals to abolish the United States Senate on
these grounds, why should such an argument be
used to abolish the lesser case of the Electoral
College? Because the presidency represents the
whole country? But so, as an institution, does the
United States Senate.

As for the second issue of the Electoral College's
role in reinforcing a two-party system, propo-
nents, as we shall see, ind this to be a positive
virtue.

Arguments for the Electoral Coliege

Proponents of the Electoral College system
normally defend it on the philosophical grounds
that it:

" contributes to the cohesiveness of the country
by requiring a distribution of popular support
to be elected president

" enhances the status of minority interests,

" contributes to the political stability of the
nation by encouraging a two-party system,
and

* maintains a federal system of government
and representation.

Recognizing the strong regional interests and
loyalties which have played so great a role in
American history, proponents argue that the
Electoral College system contributes to the co-
hesiveness of the country by requiring a dis.
tribution of popular support to be elected
president. Without such a mechanism, they
point out, presidents would be selected either
through the domination of one populous region
over the others or through the domination of large
metropolitan areas over the rural ones. Indeed,
it is principally because of the Electoral College
that presidential nominees are inclined to select
vice presidential running mates from a region
other than their own. For as things stand now, no
one region contains the absolute majority (270) of
electoral votes required to elect a president. Thus,
there is an incentive for presidential candidates

OWN~
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to pull together coalitions of States and regions
rather than to exacerbate regional differences.
Such a unifying mechanism seems especially
prudent in view of the severe regional problems
that have typically plagued geographically large
nations such as China, India, the Soviet Union,
and even, in its time, the Roman Empire.

This unifying mechanism does not, however,
come without a small price. And the price is that
in very close popular elections, it is possible that
the candidate who wins a slight majority of popu-
lar votes may not be the one elected president -
depending (as in 1888) on whether his popularity
is concentrated in a few States or whether it is
more evenly distributed across the States. Yet
this is less of a problem than it seems since, as a

Ln practical matter, the popular difference between
the two candidates would likely be so small that

C either candidate could govern effectively.

Ln Proponents thus believe that the practical value
of requiring a distribution of popular support
outweighs whatever sentimental value may at-

co tach to obtaining a bare majority of popular
support. Indeed, they point out that the Electoral
College system is designed to work in a rational
series of defaults: if, in the first instance, a
candidate receives a substantial majority of the
popular vote, then that candidate is virtually
certain to win enough electoral votes to be elected
president; in the event that the popular vote is

Ul) extremely close, then the election defaults to that

0.% candidate with the best distribution of popular
votes (as evidenced by obtaining the absolute
majority of electoral votes); in the event the
country is so divided that no one obtains an
absolute majority of electoral votes, then the
choice of president defaults to the States in the
U.S. House of Representatives. One way or an-
other, then, the winning candidate must demon-
strate both a sufficient popular support to gov-
ern. as well as a sufficient distribution of that
support to govern.

Proponents also point out that, far from dimin-
ishing minority interests by depressing voter

participation, the Electoral College actually en-
hances the status ofminority groups. This is
so because the votes of even small minorities in a
State may make the difference between winning
all of that State's electoral votes or none of that
State's electoral votes. And since ethnic minority
groups in the United States happen to concen.
trate in those States with the most electoral
votes, they assume an importance to presidential
candidates well out ofproportion to their number.
The same principle applies to other special inter-
est groups such as labor unions, farmers, envi-
ronmentalists, and so forth.

It is because of this "leverage effect" that the
presidency, as an institution, tends to be more
sensitive to ethnic minority and other special
interest groups than does the Congress as an
institution. Changing to a direct election of the
president would therefore actually damage mi-
nority interests since their votes would be over-
whelmed by a national popular majority.

Proponents further argue that the Electoral
College contributes to the political stability
of the nation by encouraging a two-party
system. There can be no doubt that the Electoral
College has encouraged and helps to maintain a
two-party system in the United States. This is
true simply because it is extremely difficult for a
new or minor party to win enough popular votes
in enough States to have a chance of winning the
presidency. Even if they won enough electoral
votes to force the decision into the U.S. House of
Representatives, they would still have to have a
majority of over half the State delegations in
order to elect their candidate - and in that case,
they would hardly be considered a minor party.

In addition to protecting the presidency from
impassioned but transitory third party move-
ments, the practical effect ofthe Electoral College
(along with the single-member district system of
representation in the Congress) is to virtually
force third party movements into one of the two
major political parties. Conversely, the major
parties have every incentive to absorb minor
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party movements in their continual attempt to
win popular majorities in the States. In this
process of assimilation, third party movements
are obliged to compromise their more radical
views if they hope to attain any of their more
generally acceptable objectives. Thus we end up
with two large, pragmatic political parties which
tend to the center of public opinion rather than
dozens of smaller political parties catering to
divergent and sometimes extremist views. In
other words, such a system forces political coali-
tions to occur within the political parties rather
than within the government.

A direct popular election ofthe president would
likely have the opposite effect. For in a direct
popular election, there would be every incentive
for a multitude of minor parties to form in an
attempt to prevent whatever popular majority
might be necessary to elect a president. The
surviving candidates would thus be drawn to the
regionalist or extremist views represented by
these parties in hopes of winning the run-off
election.

The result of a direct popular election for presi-
dent, then, would likely be a frayed and unstable
political system characterized by a multitude of
political parties and by more radical changes in
policies from one administration to the next. The
Electoral College system, in contrast, encourages
political parties to coalesce divergent interests
into two sets of coherent alternatives. Such an
organization of social conflict and political debate
contributes to the political stability of the nation.

Finally, its proponents argue quite correctly
that the Electoral College maintains a federal
system of gov~ernment and representation.
Their reasoning is that in a formal federal struc-
ture, important political powers are reserved to
the component States. In the United States, for
example, the House of Representatives was de-
signed to represent the States according to the
size of their population. The States are even
responsible for drawing the district lines for their
House seats. The Senate was designed to repre-

sent each State equally regardless of its popula-
tion. And the Electoral College was designed to
represent each State's choice for the presidency
(with the number of each State's electoral votes
being the number of its Senators plus the number
of its Representatives). To abolish the Electoral
College in favor of a nationwide popular election
for president would strike at the very heart of the
federal structure laid out in our Constitution and
would lead to the nationalization of our central
government - to the detriment of the States.

Indeed, if we become obsessed with govern-
ment by popular majority as the only consider-
ation, should we not then abolish the Senate
which represents States regardless of popula-
tion? Should we not correct the minor distortions
in the House (caused by districting and by guar-
anteeing each State at least one Representative)
by changing it to a system of proportional repre-
sentation? This would accomplish "government
by popular majority" and guarantee the repre-
sentation of minority parties, but it would also
demolish our federal system of government. If
there are reasons to maintain State representa-
tion in the Senate and House as they exist today,
then surely these same reasons apply to the
choice of president. Why, then, apply a sentimen-
tal attachment to popular majorities only to the
Electoral College?

The fact is, they argue, that the original design
of our federal system of government was thor-
oughly and wisely debated by the Founding
Fathers. State viewpoints, they decided, are
more important than political minority view-
points. And the collective opinion ofthe individual
State populations is more important than the
opinion of the national population taken as a
whole. Nor should we tamper with the careful
balance of power between the national and State
governments which the Founding Fathers in-
tended and which is reflected in the Electoral
College. To do so would fundamentally alter the
nature of our government and might well bring
aboutconsequences that even the reformers would
come to regret.
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Conclusion
The Electoral College has performed its func-

tion for over 200 years (and in over 50 presiden-
tial elections) by ensuring that the President of
the United States has both sufficient popular
support to govern and that his popular support is
sufficiently distributed throughout the country
to enable him to govern effectively.

Although there were a few anomalies in its
early history, none have occurred in the past
century. Proposals to abolish the Electoral Col-

lege, though frequently put forward, have failed
largely because the alternatives to it appear more
problematic than is the College itself.

The fact that the Electoral College was origi-
nally designed to solve one set of problems but
today serves to solve an entirely different set of
problems is a tribute to the genius of the Found-
ing Fathers.
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January 13, 1994

MNORANDUR

To: The Commission

From: Lois G. Lerner
Associate General Counsel

Subject: NUR 3449

Recommended Actions in Light of FEC v. NRA
Political Victor Fund No. 91-5M,--D Cir.Oct. 272, 1f3)

I. BACKGROUND

On November 5, 1993, the Office of the General Counsel
forwarded to the Commission a memorandum regarding the recent
appellate decision in FEC v. NRA Political Victory Fund, et al.
No. 91-5360 (D.C. Cir. Oct. 22, 1993) and advised the Commission
on the effects and implications of that decision on the pending
enforcement caseload. This Office has reviewed the Commissionts
pending enforcement docket and in this memorandum makes
recommendations with respect to RURs in which the
Commission found reason to believe prior to the court's decision
in NRA. The recommendations put forth as to each of the
mattils are consistent with the Commission's November 9, 1993,
decisions concerning compliance with the NRA opinion.

11. I.RC N ENDD ACTIONS in LIGHT OF F3C v. NRA



g. RU 3449

This Office recommends that the Commission, consistent with

its November 9, 1993, decisions concerning compliance with 
the

NRA opinion, and based on the original referral from the 
Audit

UT'ision, revote to: find reason to believe that the

Dukakis/Bentsen Committee, Inc. and Edward Pliner, as treasurer,

violated 2 U.S.C. SS 434(b)(4), 441a(f), 441b(a), and 26 U.s.c.

S 9003(b); find reason to believe Dukakis/Bentsen Committee Inc.

o (Dukakis/Bentsen General Election Legal and Accountin?

Compliance Fund) and Edward Pliner, as treasurer, vio ated

2 U.S.C. S 441f and 11 C.F.R. S 9003.3(a)(2); and, find reason

to believe that Fried, Frank, Harris, Shriver and Jacobson, 
a

partnership including professional corporations, violated

2 U.s.C. SS 441a(a)(1)(A) and 441b(a). It is also recommended

othat the Commission approve the Factual and Legal Analyses for

these respondents that were attached to the General Counsel's
co Report dated April 23, 1993. A copy of the certification

reflecting the Commission's previous 
vote is attached.

(Attachment 11.)
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NUR 3449

a. Find reason to believe that the Dukakis/Bentsen
Committee, Inc. and Edward Pliner, as treasurer,
violated 2 U.S.C. S 434(b)(4), 441a(f), 441b(a),
and 26 U.S.C. 5 9003(b).

b. Find reason to believe that Dukakis/Bentsen Committee
Inc. (Dukakis/Bentsen General Election Legal and
Accounting Compliance Fund) and Edward Pliner, as
treasurer, violated 2 U.S.C. 5 441f and 11 C.F.R.
5 9003.3(a)(2).

c. Find reason to believe that Fried, Frank, Harris,
Shriver and Jacobson, a partnership including
professional corporations, violated 2 U.S.C.
55 44la(a)(1)(A) and 441b(a).



d. Approve the Factual and Legal Analyses that were
attached to the General Counselts Report dated
April 23, 1993.

e. Approve the appropriate letters.
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in the matter of

Dukakis/Bentsen Committee, Inc. and
Edward Pliner, as treasurerl

Fried, Frank, Harris, Shriver, and
Jacobson.

MUR 3449

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on January 25, 1994, the

Commission decided by a vote of 4-2 to take the following

actions in RUR 3449:

1. Find reason to believe that the
Dukakis/Bentsen Committee, Inc. and Edward
Pliner, as treasurer, violated 2 U.S.C.
55 434(b)(4), 441a(f), 441b(a), and
26 U.S.C. S 9003(b).

2. Find reason to believe that Dukakis/Bentsen
Committee Inc. (Dukakis/Bentsen General
Election Legal and Accounting Compliance
Fund) and Edward Pliner, as treasurer,
violated 2 U.S.C. S 441f and 11 C.F.R.
S 9003.3(a)(2).

3. Find reason to believe that Fried, Frank,
Harris, Shriver and Jacobson, a partnership
including professional corporations, violated
2 U.S.C. 55 441a(a)(1)(A) and 441b(a).

(continued)

all , , " , i ' *. . ..
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4. Approve the Factual and Legal Analyses
were attached to the General Counsel's
dated April 23, 1993.

Page 2

that
Report

S. Approve the appropriate letters, as
recommended in General Counsel's memorandum
dated January 13, 1994.

Commissioners Aikens, McDonald, McGarry, and Thomas voted

affirmatively for the decision; Commissioners Elliott and

Potter dissented.

Attest:

Sec tary of the Commission

Received in the Secretariat: Thurs., Jan. 13s 1994
Circulated to the Commission: Thurs., Jan. 13, 1994
Deadline for vote: Wed., Jan. 19, 1994
Insufficient Votes at deadline.

bjr

11:29 a.m.
4:00 p.m.
4:00 p.m.

0 '. " 10
AIAA"& A - A V Zia

* Date
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FEDERAL ELECTION COMMISSION
WASHINGTON. D.C 20463

FEBRUARY 1, 1q94

William Josephson# Esq.
Fried, Frank, Harris, Shriver G Jacobson
One New York Plaza
New York, New York 10004-1980

RE: NUR 3449
Fried, Frank, Harris, Shriver &
Jacobson

Dear Hr. Josephson:

On may 4, 1993, the Federal Election Commission found that
there is reason to believe that Fried, Frank, Harris, Shriver and

It) Jacobson violated 2 U.S.C. SS 441a(a)(1)(A) and 441b(a).

0 As you may be aware, on October 22, 1993, the D.C. Circuit

declared the Commission unconstitutional on separation of powers
grounds due to the presence of the Clerk of the House of
Representatives and the Secretary of the Senate or their designees
as members of the Commission. FEC v. NRA Political Victory Fund,
6 F.3d 821 (D.C. Cir. 1993). Since the decision was handed down,
the Commission has taken several actions to comply with the
court's decision. While the Commission petitions the Supreme
Court for a writ of certiorari, the Commission, consistent with
that opinion, has remedied any possible constitutional defect

V) identified by the Court of Appeals by reconstituting itself as a
six member body without the Clerk of the House and the Secretary

01. of the Senate or their designees. In addition, the Commission has
adopted specific procedures for revoting or ratifying decisions
pertaining to open enforcement matters.

In this matter, on January 26, 1994, the Commission revoted
to find reason to believe that Fried, Frank, Harris, Shriver and
Jacobson violated 2 U.S.C. 55 441a(a)(1)(A) and 441b(a), and to
approve the Factual and Legal Analysis previously mailed to you.
Please refer to that document for the basis of the Commission's
decision. If you need an additional copy, one will be provided
upon request.

You may rely on your prior submissions, or you may submit any
additional factual and legal materials that you believe are
relevant to the Commission's consideration of this matter.
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Please submit such materials to the General Counsel's Office
within 15 days of your receipt of this letter. Where appropriate,
statements should be submitted under oath. In the absence of
additional information, the Commission may find probable cause to
believe that a violation has occurred and proceed with
conciliation.

If you have any questions, please contact Dawn N. Odrowski,
the attorney assigned to this matter, at (202) 219-3400.

For the Commission,

ver Potter

Chairman



FEDERAL ELECTION COMMISSION
WASHINGTON. D C V046.

FFBRUARY 1, 1994

Daniel A. Taylor, Esq.
Hill & Barlow
One International Place
Boston, Massachusetts 02110-2607

RE: XUR 3449
Dukakis/Bentsen Committee, Inc.
(Dukakis/Bentsen General
Election Legal and Accounting
Compliance Fund) and

Edward Pliner, as treasurer

In
Dear Mr. Taylor:

On May 4, 1993, the Federal Election Commission found that
there Is reason to believe that the Dukakis/Bentsen Committee,
Inc. and Edward Pliner, as treasurer, violated 2 U.S.C.
55 434(b)(4), 441a(f), 441b(a), and 26 U.S.C. I 9003(b).
Additionally, on May 4, 1993, the Commission found that there was
reason to believe that Dukakis/Bentsen Committee Inc.
(Dukakis/Bentsen General Election Legal and Accounting Compliance
Fund) and Edward Pliner, as treasurer, violated 2 U.S.C. S 441f
and 11 C.F.R. I 9003.3(a)(2).

As you may be aware, on October 22, 1993, the D.C. Circuit
declared the Commission unconstitutional on separation of powers
grounds due to the presence of the Clerk of the House of
Representatives and the Secretary of the Senate or their designees
as members of the Commission. FEC v. NRA Political Victory Fund,
6 F.3d 821 (D.C. Cir. 1993). Since the decision was handed down,
the Commission has taken several actions to comply with the
court's decision. while the Commission petitions the Supreme
Court for a writ of certiorari, the Commission, consistent with
that opinion, has remedied any possible constitutional defect
identified by the Court of Appeals by reconstituting itself as a
six member body without the Clerk of the House and the Secretary
of the Senate or their designees. In addition, the Commission has
adopted specific procedures for revoting or ratifying decisions
pertaining to open enforcement matters.

:~#;~;
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In this matter, on January 24, 1994, the Commission revoted
to find reason to believe that the Dukakis/bentsen Committee, Inc.
and Edward Pliner, as treasurer, violated 2 U.s.C. 11 434(b)(4),
441a(f), 441b(a), and 26 U.S.C. S 9003(b) and that the
Dukakis/aentsen Committee Inc. (Dukakis/mantsen General Election
Legal and Accounting Compliance Fund) and Edward Pliner, as
treasurer, violated 2 U.S.C. S 441f and 11 C.F.R. S 9003.3(a)(2),
and to approve the Factual and Legal Analysis previously mailed to
you. Please refer to that document for the basis of the
Commission's decision. if you need an additional copy, one will
be provided upon request.

You may rely on your prior submissions, or you may submit any
additional factual and legal materials that you believe are
relevant to the Commission's consideration of this matter.

CK Please submit such materials to the General Counsel's Office
within 15 days of your receipt of this letter. Where appropriate,
statements should be submitted under oath. In the absence of
additional information, the Commission may find probable cause to
believe that a violation has occurred and proceed with

0 conciliation.

cO With regard to your recent correspondence concerning an
anticipated change in treasurers for the various Dukakis
committees, staff has reviewed the draft statement of organization
you provided and it appears sufficient to effect a treasurer
change. However, given that three separate committees presumably
will be affected, Dukakis for President, Inc., Dukakis/Bentsen
Committee, Inc., and Dukakis/Bentsen General Election Legal and

0 Accounting Compliance Fund, a separate statement of organization
nshould be filed for each, signed by the new treasurer.

01* If you have any questions, please contact Dawn N. Odrowski,
the attorney assigned to this matter, at (202) 219-3400.

For s ison,

Trevor Potter
Chairman



in the matters of ))
Dukakis for President Committee, Inc. )

and Leonard Aronson, as treasurer; )
Dukakis/Bentsen General Election )

Legal and Accounting Compliance Fund )
and Leonard Aronson* as treasujeri )

Dukakis/Bentsen Committee, Znc."
The Senator Lloyd Bentsen Election )

Committee and Marc L. Irvin, as )
treasureri and

Fried, Frank, Harris, Shriver and )
Jacobson )

RECEIVE0
FEtDERAL ELECTION
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1. 30 '34iI
mURs 3562s 3449,

3089 and 2715

anEMR"A COUNSEL *S 2EPORT

During conciliation agreement negotiations in MUR 3562,

an enforcement matter arising out of the audit of the Dukakis

for President Committee ("CommitteeN), counsel proposed

resolving all open matters Under Review ('MURSV) involving the

various Dukakis committees in a single conciliation agreement.

Counsel submitted a counter-proposal to that effect together

with a Motion to Dismiss on the grounds that these matters are

time-barred by the statute of limitations set forth at 28 U.S.C.

5 2462. Attachments 1, 2, and 3. Counsel has asked that the

Connittee's counter-proposal be considered in the event the

Commission denies the Motion to Dismiss.

We recommend that the Commission deny the Committee's

1. Edward Pliner resigned as treasurer of all three Dukakis
committees in January 1994. Leonard Aronson has succeeded him
as treasurer to the Dukakis for President Committee and the
Dukakis/Sentsen General Election Legal and Accounting Compliance
Fund. The Dukakis/Bentsen Committee currently has no treasurer
and has had no cash on hand since June 1992.
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notion to Dismiss for the reasons set forth in Section 11.

The Committee's substantive responses to the reason to believe

findings in MUM 3562 are also discussed in that Section.

Although we also recommend rejecting the Committeets sost recent

counter-proposal, we find merit in counsel's proposal to attempt

settlement of all the open Dukakis RUns in a single conciliation

agreement. Thus, Section III discusses the open Dukakis MUMs

individually. The necessary recommendations in light of the FBC

v. NA decision are set forth in Section IV. Finally.

our reconendations for a combined conciliation agreement with

the Dukakis committees and a proposed conciliation agreement

UO) with Fried, Frank, the remaining respondent in MUM 3449, are

0 discussed in Section V.

co. DISCUSSION Or MOTION TO DISMISS AND MUVOUSES IN MUM 3562

10 A. Motion to Dismiss

Like the respondents in MUR 3360 (Jack Kemp for President),

the Committee vigorously argues that the Commission should

LO dismiss MUM 3562 because it is tine-barred by the general

federal statute of limitations found at 28 U.S.C. S 2462.2 See

Attachments 1 and 2. moreover, as the Committee's most recent

submissions make clear, the Committee believes that Section 2462

requires the Commission to not only initiate MUM proceedings,

2. 28 U.S.C. S 2462 provides:

Except as otherwise provided by Act of Congress, an
action, suit or proceeding for the enforcement of any
civil fine, penalty or forfeiture, pecuniary or otherwise,
shall not be entertained unless commenced within five years
from the date when the claim first accrued...
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but to Initiate judicial enforcement within five years of the

date a violation occurs. Attachments I at 4 and 2 at 4. Thus,

the Committee requests that all of the open Dukakis Ml~s be

dismissed. Attachments 2 at 1 and 3 at2.

The Committee contends that Section 2462 applies since the

Act has no statute of limitations relating to the initiation of

a MMi proceeding. Attachment 2 at 3. It further argues that,

in cases vhere an administrative proceeding Is required prior to

commencing an enforcement suit, courts apply Section 2462

differently depending on vhether the required administrative

proceeding is adjudicative or prosecutorial In nature. See

Attachment 2 at 4-9. According to the Committee, where

adjudicative proceedings are required, courts have held that an

agency's cause of action under Section 2462 does not accrue

until the conclusion of the agency adjudication. In contrast,

where the required proceeding is essentially a decision to

prosecute, the Committee says courts have held that the cause of

action accrues from the date of an alleged violation.

Accordingly# the Committee contends that because a SURi

proceeding *leads only to an agency decision to prosecute* and

is not an administrative adjudication of a violation, the FEC

3. Counsel for the Committee submitted a motion to dismiss on
March 31, 1994 (Attachment 1) at a meeting with members of this
Office after having submitted an initial counterproposal. On
April 11, counsel submitted what appears to be a revised motion
to dismiss together with a second counterproposal (Attachment
2). Counsel renewed the motion via a letter on May 4, 1994 in
which counsel cites *additional authority" that 28 U.S.C. 5 2462
bars these matters (Attachment 3). The Committee has not
withdrawn its April 11 counterproposal, although it asks that
the Commission first consider the motion to dismiss.



must initiate ludicial enforcement within five years from the

date of the alleged violations. Attachment 2 at 4.

The Committee relies chiefly upon U.S. v. Meyer, 8 F.2d.
912 (lt Cir. 1987), to support its position. Meyer involved a
civil penalty enforcement suit brought more than five years from
the date an individual allegedly violated provisions of the
Export Administration Act. The First Circuit held that when a

statutory prerequisite to the bringing of an civil penalty

enforcement action exists, Section 2462 Odoes not begin to run,
so long as administrative proceedings have been seasonably

initiated, until the same have been concluded and a final

(administrative) decision has resulted." Meyer at 922. in
C) distinguishing cases relied upon by the Fifth Circuit to reach

co the opposite conclusion, the Meyer court opined that vhere

prosecutorial decisions rather than adjudicatory proceedings

constitute the statutory precondition to suit, Section 2462 runs

from the date a violation occurred. Meyer at 920.
0 To a lesser degree, the Committee also relies on 3H v.
In

Browner, 17 F.3d 1453 (D.C. Cir. 1994); rehearing denied on
Pay 9, 1994. See Attachment 2 at 5 and 9. There, the D.C.

Circuit held that Section 2462 barred assessment of civil

penalties for any violations committed by 3H more than five
years before the SPA commenced its proceedings under the Toxic

Substances Control Act. The 3M court held that Section 2462
begins to run when the underlying violations occurred. The

Committee cites to the policy considerations discussed by the 3H
court in favor of a general five year statute of limitations for
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government penalty actions, in arguing that its ability to

effectively defend itself has been hampered by the passage of

time. Attachment 2 at 9-13.

The Commission has previously considered the applicability

of 28 U.S.C. 5 2462 to its proceedings in RURs 3360, 2619

(Antonovich for Senate), and 3492 (Jesse Jackson for President

'88) and the case analyses discussed in those matters is

incorporated herein. See PNst General's Report in UIR 3360,

dated April 12, 1994 at 3-11, General Counsel's Report in R

2619 dated June 22, 1994 at 3-6, and General Counsel's Report in

RUR 3492 dated July 8, 1994 at 10-11. Additionally, this OfficeC",

krn has specifically addressed the applicability of Section 2462 to

C) civil actions brought by the Commission in district court. See

cO *. FEC's Memorandum in Opposition to Defendant's Notion for

Summary Judgment in FEC v. National Right to Work, Civil Action

No. 90-0571 (D.D.C. filed March 1, 1991) at 31-42 and FEC's

Opposition to the Defendant's Rotion to Dismiss in FEC v. Larry0
R. Williams, no. CV-93-6321-ER(BX) (C.D.Cal. filed May 3, 1994).

As we concluded in each of those matters, Section 2462 does not

apply to Commission investigations and conciliation proceedings.

These matters are not adjudicatory and the Commission neither

assesses nor imposes civil penalties. Section 2462 is also

inapplicable to civil enforcement actions because Congress

provided a special statutory scheme in FECA favoring resolution

of FECA violations through *informal methods of conciliation,

conference and persuasion" before a civil action can be filed.

2 U.S.C. S 437g(a)(4). See also, Occidental Life Ins. v. Equal
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urn 19 nt O rtunit Commission, 432 U.S. 355 (1977) (outside

statute of limitations held inapplicable where conciliation is

mandated by statute# and Congress intended that informal

resolution through conciliation be attempted before resort to

federal courts). Even assuming that Section 2462 applies to the

Commissionts filing of civil actions, no claim has yet accrued

in these matters since under the Act the Commission cannot file

a civil action until after a probable cause finding and

completion of the mandatory conciliation period.4

The Committee's reliance on distinctions drawn by the Meyer
court between mandated administrative proceedings which are

prosecutorial or adjudicative is misplaced. First, none of the

o cases cited by the Committee, except for Meyer, explicitly

CO discusses such a distinction. See Attachment 2 at 4-6.

Moreover, the critical distinction in Meyer was not whether an
Vantecedent proceeding was adjudicatory or prosecutorial, but

whether mandatory administrative proceedings are a prerequisite
0 to a judicial action for enforcement of a civil penalty. Meyer

at 922. Finally, assuming arguendo, that the nature of

mandatory antecedent proceedings is critical to Meyer's holding,

the FECA enforcement process cannot be equated with the type of

wholly prosecutorial decision-making contemplated in Meyer.

FECA enforcement proceedings consist of a multi-step process

4. Moreover, even if Section 2462 applied to the Commission's
proceedings and begins to run from the date of the underlying
violation, the Commission would only be precluded from seeking a
civil penalty. it could still request a court to grant
injunctive or declaratory relief.
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that includes investigation, a briefing stage, a Commission

determination that there Is probable cause to believe a

violation occurred and a conciliation period. The Act requires

that such steps be taken before a civil suit can be filed. In

addition, the investigation may include the use of discovery

devices such as interrogatories and subpoenas for documents and

depositions which often lengthen enforcement proceedings. See

2 U.S.C. S 437g(a)(2), 437d(a)(l) and 437d(a)(4). The Meyer

court considered the scope of mandated antecedent proceedings in

its holding, opining that lengthy administrative proceedings

could impair an agency's ability to bring an enforcement action

within the time prescribed by Section 2462. See Neer at 919.S

o Finally, the Committee's contention that it is unable to
Cmount an effective defense is less than compelling. The various

Dukakis committees have long been notified of the Commission's

reason to believe findings in NURs 2715, 3089 and 3449. in the

case of Ml 3562, the Committee was notified throughout the

audit process of various staff recommendations concerning the

5. Moreover, the Act provides certain procedural protections
for alleged FICA violators which are apparently absent from the
type of prosecutorial proceedings discussed in Neye The Act
requires the Commission to notify respondents of the factual and
legal basis of the Commission's reason to believe finding and
later, requires the general counsel to notify respondents of any
recommendations made to the Commission to find probable cause to
believe a violation has occurred. 2 U.S.C. SS 437g(a)(2) and
(3). In the latter case, a brief must be sent to respondents
stating the general counsel's position on the factual and legal
issues of a case. Respondents are afforded opportunities to
respond at both stages.
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potential violations which gave rise to that MUM. Thus, the

Committee has had apple opportunity to gather and preserve

evidence and cannot now claim surprise.

Based on the foregoing, this Office recommends that the

Commission deny the Committeets motion to dismiss. 
7

5. Committee's Response to Reason to Believe Findings
in MR 3562

The Commission found reason to believe that the Committee

violated various provisions of the Federal Election Campaign Act

of 1971, as amended (the "Act'), and the Presidential Primary

Hatching Payment Account Act (sNatching Payment Act*) by making

excessive state expenditures; accepting a prohibited in-kind

contributioni failing to report contributions upon receiptu and

accepting excessive contributions which were not timely

refunded, reattributed, or redesignated to a legal and

accounting compliance fund. In an attempt to resolve this

matter expeditiously, the Commission simultaneously approved a

6. The Committee was informed during the may 1989 audit exit
conference of adjustments made to the Iowa and New Hampshire
expenditure allocations. Additionally, the February 1990
Interim Audit Report detailed the potential violations involving
the Iowa and New Hampshire spending limits and the joint escrow
account (including both the reporting and excessive
contributions violations). Finally, the Committee was notified
through the Final Audit Report in December 1991 that the value
of the additional Iowa and New Hampshire phone bank allocations
was viewed as an in-kind contribution and that certain matters
had been referred to the General Counsel.

7. In the event the Commission denies its motion to dismiss,
the Committee also asks that this Office share 'its brief'
explaining why Section 2462 doesn't apply in this matter.
This Office will not share this report with the Committee but
will explain Its view on the issue in a letter should the
Commission deny the Motion to Dismiss.
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pro-probable cause conciliation

As noted, the Committee has moved to dismiss

MUR 3562 and the other open Dukakis MURs on the grounds that

Section 2462 bars further enforcement proceedings. The

Committee also submitted two substantive responses to the

Commission's findings in MUR 3562 together with a

counter-proposal in the event the Commission denied its motion.

Attachments 4 and 5.8 These responses are discussed below.

1. Excessive State Expenditures

The Committee makes two arguments in response to the

Commission's reason to believe findings that it exceeded the

state-by-state expenditure limits in Iowa and New Hampshire by

$279,013.84 and $57,848.92, respectively.9  First, the Committee

repeats its Interim Audit arguments, Justifying its own

allocations to these states. Second, the Committee argues that

no facts have been asserted to show that it "knowingly* exceeded

the state spending limits% Rather, the Committee asserts

throughout its responses that even if it improperly allocated

8. The Committee filed its initial response to the
Commission's reason to believe findings on January 19, 1994
(Attachment 4) and supplemented it on March 14 when it also
submitted its first counter-proposal (Attachment 5). As noted
earlier, a second counter-proposal was submitted on April 11
(Attachment 2 at 14-21).

9. Based on the Final Audit determination of the expenditures
properly allocable to Iowa and New Hampshire, the Commission
determined that the Committee should repay the U.S. Treasury a
total of $491,282, including $98,607.83 for exceeding the Iowa
and New Hampshire spending limits. The Committee has filed a
lawsuit challenging the Commission's repayment determination.
See footnote 22, infra.
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certain expensest it did so based on differing interpretations

of the relevant statutory and regulatory provisions which do not

constitute a knowing violation. Se. , Attachment 4 at 10

and 11.

The Comittee's arguments in support of its allocations

were previously considered and rejected by the Commission during

the audit process. The Commission-approved Statement of Reasons

in Support of Final Repayment Determination thoroughly discusses

the reasons for rejecting the Committee's position on these

allocations. see Statement of Reasons, approved February 25,

1993, at 14-39.

As for the Committee's argument that it did not *knowingly"

o exceed the limits, we note first that the Commission made reason

co to believe findings based on two statutory provisions --

0441a(b)(l)(A) and 26 U.S.C. 5 9035(a), and only Section 9035(a)

requires that a committee "knowingly" act.10 ven so, however, a

"knowing" violation requires only that the committee or

candidate know the facts which render its conduct unlawful. Seetf)

Federal Zlection Commission v. California Medical Association

502 F. Supp. 196, 203-204 (N.D.Cal.1980), afftd on other

grounds, 641 r.2d 619 (1980), aff'd. 453 U.S. 182 (1981)(holding

that "knowledge of the facts. . . which rendered its conduct

unlawful" was sufficient to create civil liability under Section

10. 26 U.S.C. S 9035(a) provides that "no candidate may
knowingly incur qualified campaign expenses in excess of the
expenditure limitation applicable under section 441a(b)(1)(A) of
title 2..." Section 441a(b)(1)(A), on the other hand, provides
only that "No candidate . . 0 may make expenditures in excess of
(the state spending limits]."

v~~K



-11-

441a(f)). It does not require proving that respondents

intentionally violated the Act. The Committee appears to

confuse a "knowing" standard with a "knowing and willful"

standard which would require "knowledge that one is violating a

law . . . Federal Election Commission v. Dramsi, 640 F. Supp.

985, 987 (D.N.J. 1986). mere, the Committee knew that it made

and/or incurred the expenditures at issue in Iowa and New

Hampshire which is all that is required to establish the

violation of the state-by-state expenditure limit.11

2. Prohibited In-Kind Contribution: Phone Bank Bervices
(Iowa and Now ampshire)

The Commission found reason to believe that the Committee

violated 2 U.S.C. 5 441b by accepting a prohibited in-kind

contribution from the American Federation of State, County and

Municipal Employees (AFSCRE), a labor organization, in the form

of phone bank services and related rented office space. This

finding was based on an audit review of Iowa and Now Hampshire

phone bank-related records at AFSCNE headquarters and phone

bills subpoenaed from phone companies which revealed that the

costs incurred for these operations exceeded the amounts billed

for these services by about $33,000.

The Committee contends that it did not "knowingly* accept a

prohibited in-kind contribution from AFSCME because it

11. In fact, all of the expenditure allocations at issue
involve reductions from the allocations originally made and
reported by the Committee. Moreover, even the Connitteo's
reports reflect a final allocation to Iowa that exceeds the
limit by $60,455. See Form 3P of Committee's 1992 October
Quarterly Report.



Justifiably relied upon AVSCmRs invoices, *which on their face

were reasonable and appropriate." See Attachments 5 at 2 and

4 at 13. in contrast, the Comittee points out, the audit

computations are based on internal AFSCM3 records and subpoenaed

phone company bills, documents that "no responsible official of

the Committee has ever seen.' Attachment 4 at 13.12 The

Committee also challenges the audit figures for not taking into

account that, "in some cases', the Committee had limited access

to the phone banks because AFSCRI and other campaigns, including

Jesse Jackson's, used the same phones. The Committee notes that

its leases with aSCRZ provided that AFScRz would invoice it for

the "actual use of the facilities and equipment . . . in an

o amount based on the normal and usual rental charge . . . and

CO including any actual telephone charges incurred by the lessee"

and believes the invoices reflect such usage. Attachment 5

at 3. Accordingly, the Committee concludes that if AFSCnE

misbilled it, the Commission should pursue AFSCRK.

LO Although the Comittee's argument appears to have some

01 appeal on its face, a review of ArSCR3's bills and the lease

agreements suggest that the Committee may have had reason to

question the accuracy and completeness of the Iowa and New

12. Pursuant to counsel's request, this Office produced the
following additional phone bank documentation to the Committee:
copies of audit's workpapers detailing the basis for its
computations together with a written explanation explaining the
workpaprsg copies of the subleases between AFSCNK and the
committee (which APSCRE apparently mailed the committee with its
invoices); and copies of the underlying leases (AFSCNK's leases
with the property owners). Although counsel was contacted to
determine whether additional explanation or information was
needed, no further requests were received.
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ampshire bills. A cover letter accompanying the first invoice

that included most of the new Nampshire and Iowa phone bank

operations states that a final bill would be sent for each

location once all the actual bills vere received from the phone

companies involved. Attachment 6. None of AIUCRK's subsequent

bills, hovever, included additional charges for Zova and Now

Hampshire. The only amounts billed for locations in those

states vere a rental charge for the office space and a flat $50

deposit per phone. No nactual telephone charges* appear to have

been included in AFSCRZ's bills for Iowa and now Hampshire

contrary to the Committee's lease agreements.

Moreover, AFSCNE's bills ahoy that the Committee leased

phone banks from AFSCRE in more than 80 cities in eighteen

states. Although the Committee and ATSCNE have stated that

"sone" unidentified phone banks were leased to both the Dukakis

and Jackson campaigns and both maintain that "in many cases"

AFSCRZ used the phones for its own purposes precluding the

Committee's use, neither the Committee nor AFSC= has ever

demonstrated that the Committee actually shared the Iowa and Now

Hampshire phone bank facilities with anyone.

rinally, correspondence between AFSCME and the Committee

undermines the Conittee's present assertion that the invoices

"on their face were reasonable and appropriate." In fact, the

Committee questioned ArSCRe's final phone bill and apparently

net with &SCuE officials to discuss it in April 1989. See

Attachment 7.



3. Joint Recrov Account

The Commission found reason to believe that the Committee

violated 2 U.S.C. 55 434(b)(2) and 434(b)(3)(A) for failing to

report when received about $1.4 million in contributions

deposited into its joint escrow account in 1986 and to identify

contributors making such contributions 13 The Commission also

found reason to believe that the Committee violated 2 U.S.C.

I 441a(f) by accepting excessive contributions totaling

$111,924.53, which were not refunded, reattributed or

redesignated to GELAC in a timely manner. These excessive

contributions consisted of contributions deposited into the

trn joint escrow account which exceeded the Act's contribution

o limits when aggregated with other primary contributions from the

Do same individuals.

The Committee regards the reporting violations as Osoley an

issue of timeliness* since GELAC or the Committee eventually

reported these contributions. Attachments 5 at 3 and 4 at 14.

It also protests the inclusion in the reporting violations of

O% the entire $1.4 million in 1988 joint escrow deposits. The

13. The joint escrow account was a checking account opened by
the Committee after Mr. Dukakis won the June 1988 California
primary. The Committee has said it opened the account because
it was apparent then that it would raise more funds than it
could legally spend. Contributions received thereafter, which
were not payable to the Committee's G3LAC account, were
deposited in the joint escrow account. The Committee then
requested that contributors redesignate their contributions to
GELAC or request a refund. Contributions for which the
Committee received redesignations were subsequently transferred
to the GELAC and only then reported as receipts on GELAC's
disclosure reports. The Committee did not initially report the
receipt or refund of joint escrow contributions ultimately
refunded.
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Comittee apparently believes contributions received after

July 20, 1988 and the pre-July 20 contributions which the

commission viewed as having been timely redesignated to GOLAC

when determining the Committee's cash on hand for NOCO purposes,

should be excluded from the violation. Attachment 4 at 14.

The Committee attempts to trivialise the reporting

violations by framing then as mere timeliness issues. However,

timely reporting of contributions is critical to the

effectiveness of public disclosure. Moreover, in this

particular case, the failure to timely report was the result of

an apparent attempt by the Committee to prevent a surplus and

consequent repayment to the U.S. treasury by transferring

primary contributions to the GEZLAC. The Committee's

characterization also masks the fact that many of the joint

escrow contributions went unreported until long after their

receipt. For example, more than $230,000 of joint escrow

contributions received and ultimately refunded in 1988 and 1989

were not reported until September 1990 and approximately

$244,000 in contributions which had not been refunded or

transferred to GELAC as of May 1989 were first reported in April

1990. Finally, the Committee's attempt to chip away at the $1.4

million figure by arguing that some of the contributions were

not included in the calculation of the Committee's cash on hand

for NOCO purposes is immaterial to these reporting violations.

The fact is, all of the contributions deposited into the joint

escrow account should have been reported when received and they

were not.
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As for the Committee's acceptance of excessive primary

contributions, the Committee essentially argues that no

excessives existed since the contributions deposited into the

joint escrow account were not primary contributions. In its

view, the whole purpose of the joint escrow account

was to hold contributions while the Committee ascertained the

contributors' intent which it has asserted was to benefit the

general election through the GELAC. Id at 15. See also

Committee's June 12, 1989 letter to the Commission included as

U") part of Attachment 3 to the First General Counsel's Report dated

r- November 5, 1993. In any case, the Committee contends that any

U') "inadvertent" violation has been vitiated since it refunded or

o otherwise resolved the excessive contributions for which it had

cO taken no action at the time of the Interim Audit Report. Id. at

10

16.

All of the contributions at issue were dated prior to

July 20, 1988, the date of Governor Dukakis' nomination, and all

.n were payable to "Dukakis for President" or a similar entity

(i.e., none were payable to GELAC). Thus, they are properly

considered primary contributions. See 11 C.F.R. I 110.1(b).

Although the Committee mitigated its violation to the extent

that it untimely refunded contributions for which it had not

received written redesignations or reattributions, such

mitigation does not nullify the violation.
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IIIo CIU -- T OF oYUU n DUKaHI TTU3S NUI8S 3449, 300, and 2715

A. I=U 3449: Dukaki/lUtson Committoo Inc.,
Dlaki,/Setse General lectiom Legal and Accounting
coqiLanee rund, and Fried* Franke marris, Shriver
a Jacobsen

This matter was generated from an audit of the

Dukakis/Bentsen Committee, Inc. (OGEC"), and the Dukakis/Bentsen

General Election Legal and Accounting Compliance Fund ("G3LACO),

a separate account of the GEC. The Commission found reason to

believe that the GEC violated 2 U.S.C. S 434(b)(4) by failing to

timely report approximately $3.1 million in draft account

'0 activity which cleared the account in November and December

I" 1988. It also found reason to believe that the GEC violated

2 U.S.C. 55 441a(f) and 441b(a)14 and 26 U.S.C. S 9003(b) by

accepting an in-kind contribution from a law firm in the form of

legal services provided to prepare a memo about the electoral

college, and that the law firm, Fried, Frank, Rarris, Shriver

Jacobson, violated 2 U.S.C. S 441a(a)(1)(A) and 441b(a) for

Oproviding such a contribution. Additionally, the Commission

Ln found reason to believe that the GEC(GELAC) violated 11 C.F.R.

0% S 9003.3(a)(2) by improperly using private compliance fund

contributions to pay for $17,942 in expenses incurred by the law

firm in preparing the electoral college memo, and 2 U.S.C.

S 441f for accepting contributions in the form of sequential

money orders which appeared to have been completed by someone

other than the named contributor.

14. The law firs, Fried, Frank is a partnership which includes

professional corporations.



Zn response, the GXC asserts that its actions were either

unintentional and have been corrected or do not constitute

violations of the Act. Attachment S. The law firm also asserts

that its preparation and provision of the memo did not violate

the Act. Attachment 9.

1. Untimely Reporting

The GEC argues that its failure to timely report all of its

operating expenditure disbursements was inadvertent and resulted

only because it was inadequately staffed after the election.

Attachment 8 at 2. Since the 0IC does not dispute that it

untimely reported approximately $3.1 million of these

disbursements, but merely attempts to explain the untimeliness,

this Office recommends that this issue be included in the

00 consolidated conciliation agreement.

2. Electoral College Memorandum

Both the GEC and Fried, Frank ('the firm") vigorously argue

that no violation occurred in connection with the electoral

college memo. in their view, actions of electors and1r)

post-general election electoral college matters are outside the

Commission's jurisdiction. The GEC elaborates on its audit

arguments that work related to "actions of electors' is not a

contribution because the electoral colleae is not an election as

defined by the Act, the Presidential Election Campaign Fund Act

(*Fund Acta) or Commission regulations. Attachment 8 at 5-7.

It also contends that the definition of presidential election at

26 U.S.C. S 9002(10), the legislative history of the Act, and

the statutory and regulatory framework all confirm that the Act



does not cover the actions of electors. Attachment a at 6-S.

in particular, the GNC cites to regulations exempting from the

definitions of expenditure and contribution monies spent on

recounts or election contests, and regulations governing

expenditures by convention delegates, but not electors, as

evidence that "post-general election actions' are not intended

to be regulated. Attachment 8 at 7-8. The GEC also continues

to argue that it properly paid for the memo expenses with GELAC

funds, arguing that Commission regulations permit use of surplus

GELAC funds for any legal purpose.
CO

The firms response, in the form of an affidavit by William

Josephson, the firm partner who coordinated the memo work,

o incorporates the GEC's arguments. Attachment 9 at 3-4. The

CO firm also contends that the FEC's position is not 'substantially

justified" because neither the Act nor Commission regulations

define general election to include electoral college activity.

See Attachment 9 at 7-9. it also argues that if this issue is

one of first impression, it should be addressed through

oK rule-making and then articulates reasons why the Commission

should not regulate electoral college matters even if it can,

including the difficulty in determining what activities should

be regulated. Attachment 9 at 9-12. The firm also reveals that

it was asked to prepare the meo by a member of the National

Lawyers' Council of the Democratic National Committee and that

it had virtually no contact with the GC until shortly before



forwarding the memo to it. Attachment 9 at 5-61$

Respondents raise thoughtful arguments about the

Commissiones ability to regulate activities relating to the

electoral college. However, the unique nature of the

Presidential general election must be considered in interpreting

the relevant statutory and regulatory provisions. The general

presidential election consists of two separate but integral

steps -- the selection of electors in each state which is

accomplished through a November popular election and the

electoral college election. Electoral college votes are

acquired by a candidate based upon the November election results

and the Constitution mandates that a candidate prevail in the

o electoral college to become President. See U.S. Const., art. 11

CO S1 and amend XII. Commission regulations at 11 C.F.R. 5

100.2(a) acknowledge the unique nature of the Presidential

general election in defining election as "the process by which

individuals . . . seek nomination for election, to Federal

office."

1Moreover, leaving activities relating to the electoral

college unregulated would permit unlimited private funds to be

spent on activities clearly meant to further the election of

candidates to the Office of President and Vice President. Such

a result would undermine the purposes of the Act and the Fund

Act which are intended to limit the potentially corrupting

15. Since the memo was given to the GEC for the purpose of
furthering Dukakis' election, however, it would not qualify for
an exemption under 11 C.F.R. S 100.7(b)(13) as once suggested by
the firm.
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effect of private contributions and influences In federal

elections by ensuring disclosure of contributions and

expenditures and, in the case of presidential elections,

limiting spending.

aven if the Act, the Fund Act and Commission regulations

were deemed not to encompass post-general election electoral

college matters, the memo itself deals in part with Oselection

of electors" which clearly falls within the definition of

"presidential election" found at 26 U.S.C. 5 9002(10). As

pointed out in the memo's nine-page narrative, the comprehensive
0

summary of state laws (which comprises the remainder of and the

Sbulk of the memo) addresses state requirements relating to the

o November *election of electors" including requirements for

Co elector nomination, the form of the ballot for the November

1election and how the popular vote determines who is appointed

electors. Attachment 8 at 14-15 and 23-122. Indeed, as the

narrative further states, the purpose of the memo is to aid in

npreventing *mishaps in the electoral college process" from

defeating the Dukakis/Bentsen ticket, whenever they occurred.

Attachment 8 at 14.

Finally, since the memo was provided to influence and to

further the election of the Dukakis/Sentsen ticket, the

associated memo expenses were qualified campaign expenses which

could be paid for only with federal funds since the memo was

unrelated to compliance with the Act.

Based on the foregoing, this Office recommends that the

violations relating to the electoral college memo and the
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payment of related expenses be included in the combined

conciliation agreement. This Office also recommends that the

Commission approve a conciliation agreement with the firm on

this issue. A proposed agreement is attached and described in

Section V.5.

3. Seuential None? Orders

The GEC(GLAC) denies that it knowingly accepted

contributions made by persons in the name of another. instead,

the G3C(GKL&C) explains the handwriting similarities on the

sequential money orders at issue by positing that members of the

Greek community made cash contributions which were then

converted into money orders by an unnamed person or persons

before being forwarded to campaign headquarters. Attachment 8

at 9-10. The facts asserted by the GKC(GKLAC) in support of

this explanation are minimal. it states that most of the money

orders, which bear the name of individuals with Greek surnames,

were associated with a mid-June 1988 G3LAC fundraiser in Queensg

that Mr. Dukakist supporters in the Greek community tended to

sake cash contributions; and that campaign fundraisers

discouraged cash contributions because they didn't like the

responsibility of handling large amounts of cash and the

campaign preferred the controls afforded by written instruments.

information provided to the Audit division by a comittee

official concerning the code "FlONN that appears on many of the

marine Midland money orders is consistent with the Comittee's

assertion that those money orders were associated with a June

1988 GLAC fundraiser. No other information is currently known
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about this fundraiser or the persons involved in soliciting or

collecting the contributions. However, the GEC(GELAC)ts

explanation for the money orders st issue -- that they are the

result of cash contributions converted into money orders --

parallels the results of the investigation in NUR 3089.

MUR 3089 arose from another audit referral of one of the Dukakis

committees (in this case, the Dukakis for President Committee)

and also involved sequential money crders apparently purchased

by one or two individuals rather than the named contributors.

Discovery in MUR 3089, discussed more extensively below,

revealed that the majority of the individuals whose names

appeared on the money orders actually made cash contributions

which were then converted into money orders in the amount of

cash given, probably to facilitate transmittal of the funds to

campaign headquarters.

Assuming the GEC(GELAC)'s

explanation is accurate, however, the GEC(GELAC) instead

violated 11 C.F.R. 5 110.4(c) by accepting cash contributions in

excess of $100 and failing to promptly return the amounts over

$100 to the respective contributors. Fifteen of the money

orders at issue, totaling $4,900, were for amounts over $100.

The receipt of sequentially-numbered money orders drawn on the

same institution, bearing similar dates and handwriting/typing

patterns, should have alerted the Committee to inquire further
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into the circumstances surrounding the contributions as part of

its duty to determine the legality of contributions. See
11 C.P.R. S 103.3(b). This is especially true since eight of

the fifteen money orders at issue consisted of apparent
"duplicate" contributions from four individuals.16 Moreover,

the GEC(GELAC) was evidently aware cash contributions had been
made at other fundraising events since it says that fundraisers

discouraged cash contributions. Attachment 8 at 9. Thus, this
Office recommends that the Commission find reason to believe

that the GEC(GELAC) and Leonard Aronson, as treasurer, violated

11 C.i.R. 5 110.4(c).

0

co:
B. MIR 3089: Dukakis for President Committee, Inc. 17

This matter involves the Committee's acceptance of
contributions in the form of sequential money orders drawn on
banks in Puerto Rico and New York. The Commission found reason
to believe that the Committee and approximately 40 individuals

violated 2 U.S.C. 5 441f for making and accepting contributions

made in the name of another.

16. These eight money orders, numbered sequentially from0155634-0155641, consist of: two $250 contributions from GeorgeKafantaris dated 6/2/88; two $250 contributions from AthenaNarangoudakis dated 6/2/88; two $250 contributions from VasiliosMarangoudakis dated 6/2/88; and two $250 contributions fromAnastasio Lekkas dated 5/31/88. Each pair of contributions isreported together on the Committee's disclosure reports.

17. The requisite NRA recommendations for this matter are
included in Section IV.



The investigation revealed that a majority of the

individuals Indeed made the contributions at issue at two

separate fundraisers in New York and Puerto Rico. See General

Counsel's Report in MI 3089, dated January 14# 1992.

nowevere nine contributions were made In cash.1 is nce it

appeared that all of these cash contributions were accepted by

the Comittees fundraising agent, the Commission found reason

to believe that the Committee violated 11 C.F.a. S 110.4(c) for

failing to return the amounts in excess of $100 to each

contributor.

The Committee acknowledges that one $150 cash contribution

apparently slipped through its review process in connection with

othe New York fundraiser but denies that it accepted cash in

CO connection with the eight other contributions -- all associated

Nwith the Puerto Rico fundraiser. Attachment 10 at 2. The

Committee contends that the Puerto Rico contributions arrived at

Committee headquarters in the form of money orders and were

raccompanied by completed contributor cards. it denies Committee

o(. staff knew the contributions were made in cash or participated

in the conversion of cash into money orders. Attachment 10 at

1-2. The Committee acknowledges that a staff member was

involved in the fundraiser but contends his involvement was

limited to setting a date for the event, coordinating the

scheduling details with an individual who organised the event,

and ensuring the funds raised were promptly transmitted to

18. Right of these contributions were for $1,000 and one was
for $300.



headquarters. Id.

Since the Committee acknowledges it accepted an excess cash

contribution in one instance, this violation will be included in

the combined conciliation agreement. moreover, we believe the

Committee should also be held accountable for having accepted

excessive cash contributions in connection with the other eight

Puerto Rico contributions. klthough the Committee generally

denies it accepted cash contributions, it acknowledges a cash

contribution slipped through its review process on at least one

occasion. Moreover, previously-submitted affidavits of

Committee staff and the interrogatory responses of Hector

Martinez, Jr., the person who solicited these contributions,

o leave open the possibility that the Comittee knew or should

CO have known the money orders resulted from excess cash

contributions. Gary Barron, the Committee staffer charged with

responsibility for organizing and overseeing fundraising for a

region that included Puerto Rico, has stated this his

involvement in this fundraiser included "ensuring that the funds

0raised were promptly transmitted to Boston.' Attachment 10 at

3. However, Mr. Barron has not elaborated on his contacts with

the fundraiser organizers regarding the transmittal of funds

raised. Similarly, Hector Martinez, Jr.'s response is vague

regarding the circumstances surrounding the subsequent money

order conversion, stating only that he was Ogenerally aware that

cash contributions are illegal under federal law and should be

made through a written instrument. • •' ttachment 11 at 15.

He has not elaborated on the facts surrounding the transmittal
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of the contributions either, stating only that the money orders

"were forwarded" to the Committee. Attachment 11 at 3 and 16.

Finally, Charlotte McCormick, the Committee's Director of

Administration for the Finance Department, has stated that she

returned some Puerto Rico contributions to Barron or his

assistant to gather additional information, although she does

not specifically recall if it was in connection with this

fundraiser. Attachment 10 at 4-5.

zven if the Committee was not made aware through its

contact with local organizers that cash contributions were made,

the arrival of the eleven Puerto Rico contributions at Committee

headquarters in the form of sequential money orders drawn on the

same institution on the same date, prepared in an identical

manner, and all in amounts of $1,000, should have alerted the

Committee to inquire further into the circumstances surrounding

these contributions as part of its duty to determine the

legality of contributions. See 11 C.F.R. I 103.3(b).

we also recommend at this

time that the Commission take no further action against the

Committee and Leonard Aronson, as treasurer, with respect to the

initial 441f finding.

With regard to the individual contributors, as noted, the

Commission initially found reason to believe that each violated

Section 441f. After responses were received, the Commission

subsequently found reason to believe that seven individuals

violated 2 U.S.C. 5 4419 by making excessive cash contributions.



No further action was taken against one of these respondents,

Mr. Jim Hetelekides, based on the small amount involved. The

other six respondents, who all made cash contributions in

connection with the Puerto Rico fundraiser, deny they violated

Section 441g because no cash was actually tendered to the

Committee. Rather, each of these respondents say they gave cash

to Mr. Martines, Jr., who was a friend of the individual at

whose home the fundraiser was held. Attachment 11 at 2-3 and

6-7. Five of the respondents point out that cash contributions

are lawful and commonly made in Puerto Rico and say they relied

on Martinez to transmit then to the Committee *in any lawful

manner." Attachment 11 at 2-3. The sixth respondent, Mr. Luis

Sierra, asserts that Mr. Martinez specifically requested cash,

and he too relied on Martinez to transmit the contribution to

the Committee. Attachment 11 at 6-9.

We reject the argument that a Section 441g violation can be

avoided by giving cash to an intermediary rather than directly

to a political committee. However, in light of the fact that

the Committee will be pursued for accepting these contributions

and the relatively minimal amounts involved for each individual

respondent, we recommend that the Commission take no further

action with respect to the outstanding 441f and 441g findings

against these individuals -- Hector Martinez Franco, Sol R.

Martinez, Isteban Fuertes, Celeste Fuertes, Milton Mendez Orsini

and Luis Sierra -- include an admonishment in each respondent's

notification letter, and close the file with respect to then.

Questions remain regarding two individuals who deny making

-28-
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contributions to the Committee -- Mrs. Rilton Mendez (Nyrta

Falcon de Sendes) and Mrs. Luis Sierra (Silmaie Montilla

Sierra). As noted in the January 14, 1992 General Counselts

Report, Mrs. Mendez denies making any contribution although her

husband, Pr. Milton Rendes Orsini stated that he made a $1,000

contribution on her behalf. Both Mrs. Sierra and her husband

deny that Mrs. Sierra made a $1,000 contribution. However,

Hector Martinez, Jr., states that he purchased money orders with

the cash provided to his "in the name of the individual who

actually provided me with the funds used to purchase that moneyCo
order" and in sos cases, he states that husbands provided funds

LO for theaselves and their wives. Attachment 11 at 16 and 19.

o Given the additional resources necessary to resolve these

Co remaining discrepancies involving 1988 election activity and the

minimal amounts involved, this Office recommends that the

Commission exercise its prosecutorial discretion and take no

further action with respect to the outstanding 441f findings

Uagainst these -- Silmarie Montilla Sierra, Myrta Falcon de

0Mendez and Mr. Hector Martinez, Jr. -- and close the file with

respect to then. See Heckler v. Chaney. 470 U.S. 821 (1985).

Given Mr. Sierra's sworn statement that Hector Martinez,

Jr. specifically requested a cash contribution at issue, we also

recommend that the Commission include an admonishment in his

notification letter.

Finally, two of the remaining individual respondents --

Benjamin Torres Vazquez and Julieta Torres -- could not be

located and have not been notified of the initial Section 441f
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findings against then. Thus, this Office also recommends that

the Commission take no further action and close the file as to

then.

C. RUM 2715: Dukakis/Bentsen Committet, Inc. and
The Senator Lloyd Sentsen Committee

This matter concerns issues arising from Lloyd Sentsen's

dual candidacies for U.S. Senate and the Vice Presidency in

1988. The Commission found reason to believe that the GEC

violated 2 U.S.C. 55 441a(f) and 26 U.S.C. I 9003(b)(2) for

accepting an in-kind contributions from the Senator Lloyd

0Bentsen Election Committee ('Senate Committeee ) in connection

vith a Senate-financed phone bank and newsletter and that the

Senate Committee violated 2 U.S.C. I 441a(a)(1)(A) for making
0)

them. The Commission also approved discovery requests to both

committees in connection with a Senate-financed mailgram

referencing both candidacies. Additionally, the Commission

found reason to believe that both the GEC and the Senate

O Committee violated 11 C.r.R. If 106.1(a), 110.8(d)(2) and

1!) 110.8(d)(3) by sharing facilities and personnel, and by failing

to allocate air travel, food and lodging expenditures during

campaign tours that benefited both the Senate Committee and the

GEC. Finally, the Commission found reason to believe that the

GEC violated 2 U.S.C. 55 441a(a)(1)(A) by making an excessive

in-kind contribution to the Senate Committee as a result of its

failure to allocate the aforementioned expenditures and that the

19. The requisite uRA recommendations for this matter are
included in Section-YN.
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Senate Committee violated 2 U.S.C. It 441a(f) by accepting such

a contribution.

Following the investigation in this matter, this Office

prepared and sent both committees a General Counsel's Brief and

a revised General Counsel's Brief indicating that we were

prepared to make recommendations to the Commission. The briefs

recommended that the Commission: (1) find probable cause to

believe that the GEC and the Senate Committee violated certain

provisions of the Act and Fund Act in connection with the Senate

mailgram; (2) find probable cause to believe but take no further

action that the GEC and Senate Committee violated the Act and

fund Act in connection with the phone bank activityl and

(3) find no probable cause to believe that the GKC and Senate

Committee violated the Act and Commission regulations in

connection with the newsletter, by sharing facilities and

personnel or by failing to allocate air travel, food and lodging

expenditures during dual campaign tours. Responses to the

original briefs were received from both respondents in May and

June 1992. Group Attachments 12 at 1-23 (G3C) and 13 at 7-9

(Senate Committee).20 Only the Senate Committee responded to the

20. Included with the attached responses to the briefs are each
committee's responses to interrogatories and reason to believe
findings in both MIRs 2715 and 2652 which were eventually
merged. Attachments 12 at 28-63 (GEC) and 13 at 10-79 (Senate
Committee). Given the already voluminous attachments to this
report, most of the discovery documents produced by the GEC and
the Senate Committee are not attached here but are available for
review in the Docket division. Documents produced by the Senate
Committee in regard to the mailgram and phone banks are
attached, however, since probable cause findings are recommended
as to those issues.
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revised brief. Attachment 13 at 1-6.

With two exceptions, this Office nov makes the same

recommendations as made in the revised General Counsel Briefs,

incorporated herein by reference. First, the Briefs recommend

pursuing both the GEC and the Senate Committee in connection

with the mailgram. However, should the Commission concur with

our recommendations, the mailgram issue would be the only

probable cause finding outstanding against the Senate Committee.

Although the G3C's liability on this issue is easily

incorporated into a combined conciliation agreement with the

GEC, pursuing this matter with the Senate Committee will require

Lr) additional use of resources. Thus, we recommend that the

0 Commission exercise its prosecutorial discretion and find

cO probable cause but take no further action against the Senate

Committee on this issue which involves less than $5,000.

Second, the Briefs recommend that the Commission find probable

cause to believe that violations occurred with respect to the

GEC's apparent payment for two plane trips that benefited the

0 Senate campaign. Zn response, the GKC submitted documentation

showing the DNC paid for these trips. Consequently, we

recommend that the Commission find no probable cause to believe

with respect to both committees on this issue. These and the

other issues in MUR 2715 are summarily discussed below.

Phone Banks

As detailed in the General Counsel's Briefs, the Senate

Committee contracted with a commercial vendor, '88 Texas, to

conduct the phone bank and other campaign activity. Telephone
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scripts produced revealed only one reference to Ientsents

vice-Presidential race in the form of a question about whether

the call recipient would vote for the Dukakis/Bentsen or

Bush/Quayle ticket. In its most recent response on this issue,

the Senate Committee reiterates that the phone bank focused on

voter identification and that voter identification surveys, like

the one in question, frequently use questions regarding

presidential contest preference given the high-profile nature of

that election. Attachment 13 at 7-8. The Senate Committee also

continues to argue that since none of the information from the
(\

phone bank operation was transferred or provided to the GEC# no

U1 benefit was received. It thus urges the Commission to make a no

o probable cause finding on this issue. Attachment 13 at 8. The

CO Senate Committee's position has been echoed by the GEC in

earlier responses. The GEC also adds that it did not enter into

any agreement with any other candidate or political party or

political committee for services rendered by the vendor for the

U")general election. See Attachment 12 at 53-54 and 57-58.

As pointed out in the Briefs, Senator Bentsen's name is

used often in the phone bank scripts. Moreover, persons called

were encouraged to support the entire Democratic ticket. Thus,

Senator Bentsen arguably could have benefited from the phone

bank efforts as a Vice-Presidential candidate. However, given

that only one in a series of questions conducted in the phone

bank surveys actually referenced the Vice Presidential contest,

this Office recommends that the Commission find probable cause

to believe that the GEC violated 2 U.S.C I 441a(f) or 26 U.S.C.
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S 9003(b)(2) and that the Senate Comittee violated 2 U.s.C.

S 441a(a)(1)(A) but take no further action with respect to both.

Mailuram,

Discovery revealed that the Senate mailgram, described in

detail in the revised OC Brief, was sent to 2,076 individuals

including Senate Committee county coordinators, selected

contributors who had given the Senate campaign more than $1,000

and members of two Republican and Independent committees who had

endorsed 9entsen's Senate re-election bid. The Senate Committee

developed the mailgran mailing list from in-house lists and paid

a commercial vendor $9,964 to produce and distribute it.

Lr) In response to the revised GC Brief, the Senate Committee

o requests the Commission find no probable cause to believe a

CO violation occurred on this issue and essentially repeats its

earlier argument that the mailgram's focus was on the Senate

race and its purpose was to promote Secretary Bentsents Senate

candidacy whether or not the mailgram recipients supported his

vice-Presidency bid. Thus, the Senate Committee contends it

should be viewed as soley a Senate campaign expenditure.

Attachment 13 at 3-6. The GEC has not responded to the General

Counsel's recommendation to find probable cause on this issue.

However, in its earlier responses, the GEC made the same

argument as the Senate Committee and concluded the mailgram was

not a presidential campaign expense. See GEC's August 28, 1988

response to complaint and Attachment 12 at 54-55 and 59-60. The

GEC has also stated that it did not participate in the

mailgramns preparation or distribution. Id.
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As discussed in the revised OC Brief, the nallgram, dated

the day Governor Dukakis announced that Secretary Bentsen would

be his running-mate, referenced the Vice Presidential

nonination, and stated Secretary Sentsenes belief that 'the

Democratic ticket will prevail in November and that my

nomination is of great importance to Texas and its future.'

Although the mailgram includes no request for contributions, it

was sent to contributors vho had given *nore than" $1,000 to the

Senate Committee and seeks their continued support. moreover,

the use of a commercial vendor to produce and distribute the

mailgram precludes it from qualifying for the coattails

exception. Accordingly, this Office recommends that the

Commission find probable cause to believe that the GKC violated

2 U.S.C. 5 441a(f) and 26 U.S.C. S 9003(b)(2) by accepting an

excessive in-kind contribution as a result of the production and

distribution of the maLlgran. we also recommend that the

Commission find probable cause to believe that the Senate

Committee violated 2 U.S.C. 5 441a(a)(1)(A) by making an

excessive in-kind to the GEC in connection with the mailgran,

but take no further action for the reasons discussed on page 32.

Allocation of Food, Lodging and Travel Kxpenses/
Sharing of Personnel and Facilities

As detailed in the GC Brief, Lloyd Bentsen held

approximately ten meetings/fundraisers with Senate campaign

supporters while on vice-Presidential campaign trips. It

appeared from the investigation that the two campaigns did not

share personnel or facilities and that each campaign paid for
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its own expenses for dual-purpose trips. noreover, it initially

appeared that G3C paid the airfare for two of the ten trips in

question rather than the Democratic National Committee (ODnCO)e

as contended by the GEC. In response to the OC brief, however,

the GEC provided documentation that the DEC paid for these trips

as well. Attachment 12 at 1-22. Thus, the O3C made no in-kind

contribution to the Senate Committee in connection with the

airfare for trips benefiting the Senate campaign. Accordingly,

this Office recommends that the Commission find no probable

cause to believe that the Senate Comittee violated 2 U.S.C.

I 441a(f) by accepting excessive in-kind contributions in the

form of GEC-paid airfare. Similarly, this Office recommends

o that the Commission find no probable cause to believe 
that the

ao GEC violated 2 U.S.C. 1S 441a(a)(l)(A) or 26 U.S.C. I 9004(c)

11*. for making such contributions. Additionally, this Office

Precomends that the Commission find no reason to believe that

either the GEC or the Senate Committee violated 11 C.F.R.

0
O5 106.1, ll0.8(d)(2) and 110.8(d)(3) by failing to 

allocate air

0travel, food and lodging expenses or by sharing personnel and

facilities.

Senate Newsletter

The Senate Committee paid for the production and

distribution costs of the newsletter, described in more detail

in the GC irieft, which volunteers labeled and sailed. Although

a commercial vendor was paid to duplicate, stitch and hand fold

the newsletter, it appears that sufficient volunteer activity

was involved to qualify as exempt activity. See .I., MUI 2270.
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Because the revised GC Brief Indicated that the General Counsel

would make a no probable cause to believe recommendation in

connection with this issue, neither committee addresses It in

their responses to the Briefs. Accordingly, the Office of

General Counsel recommends that the Commission find no probable

cause to believe that the Senate Committee violated 2 U.S.C.

S 441a(a)(1)(A) or that the GC violated 2 U.S.C. S 441a(f) and

26 U.S.C. S 9003(b)(2) in connection vith the nevsletter.

IV. RZCOIUMI lonS iN LIG TOF lECv. NRMA

Consistent with the Commission's November 9, 1993 decisions

concerning compliance with the court's decision in FEC v. NRA

Political Victory Fund, 6 r.3d 821 (D.C. Cir. 1993), cert.

granted, 62 U.S.L.W. 3842 (U.S. June 20, 1994), this Office

recommends that the Commission take the following action in

connection with XUK 2715: (1) ratify its November 13, 1989

determination to serge I=K 2652 into xUR 27151 (2) ratify its

reason to believe findings that the Dukakis/Bentsen Committee,

Inc., and its treasurer, violated 26 U.S.C. S 9003(b)(2),

2 U.S.C. 55 441a(a)(1)(A) and 441a(f), and 11 C.F.R. SS

106.1(a), 110.8(d)(2) and 110.8(d)(3)i and (3) ratify its reason

to believe findings that the Senator Lloyd Bentsen ElectLon

Committee, and its treasurer, violated 2 U.S.C. 5f 441a(a)(1)(A)

and 441a(f) and 11 C.F.R. S 106.1(a), 110.8(d)(2) and

110.9(d)(3).

Additionally, based on the original audit referrals in 1u1

3089, this Office recommends that the Commission: (1) revote

reason to believe that the Dukakis for President Committee and



its treasurer# vector Martinez France, R. Martinez (Mrs. Sol R.

Martinez), Hector Martinez, Jr., Esteban L. Fuertes, Mrs.

Esteban L. Fuertes (Celeste S. Fuertes), Hilton Mendez Orsini,

Mrs. Milton Mendez (Myrta Falcon de Mendez)# Luis S. Sierra,

Mrs. Luis Sierra (Silmarie Montilla Sierra), Benjamin Torres

Vazquez and Julieta Torres violated 2 U.S.C. S 441f; and

(2) approve the factual and legal analyses, samples of which

were attached to the First General Counsel's Report dated

January 25, 1991. Based on the subsequent responses received

from respondents in MUR 3089, this Office further recommends

N that the Commission: (1) revote reason to believe that the

Dukakis for President Committee and its treasurer violated

11 C.F.R. 5 110.4(c); (2) revote reason to believe that Hector

Martinez Franco, Mrs. Sol R. Martinez, Esteban L. Fuertes; Mrs.

Celeste S. Fuertes, Milton Mendez Orsini and Luis S. Sierra each

M) violated 2 U.S.C.$ 441g; and (3) approve the factual and legal

analyses attached to the General Counsel's Report dated

January 14, 1992.

Attached are the relevant certifications in MURs 2715 and

3089 for the Commission's information. Attachment 14. NRA

findings have already been made in MUR 3449 and none were

necessary in MUR 3562 since the reconstituted Commission made

those findings.

V. CONCILIATION
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VI. RIC)OIIENDATIONS

1. Deny the motion to dismiss HURs 3562, 3449, 3089
and 2715 put forward by counsel for the Dukakis for
President Committee, the Dukakis/Bentsen Committee, and
the Dukakis/Bentsen General Election Legal and
Accounting Compliance Fund.

CO
2. Reject the Dukakis for President Committee's counter-

Lproposal dated April 11, 1994.

3. Find reason to believe that the Dukakis/Bentsen
0) Committee, Inc. (Dukakis Bentsen General Election Legal

and Accounting Compliance Fund) and Leonard Aronson,
00 as treasurer, violated 11 C.F.R. 5 110.4(c) in HUR 3449

and approve the attached factual and legal analysis
(Attachment 17).

4. Ratify the Commission's November 13, 1989 determination
to merge MUR 2652 into MUR 2715.

5. Ratify reason to believe that the Dukakis/Bentsen
LnCommittee, Inc., and its treasurer violated

26 U.S.C. 5 9003(b)(2); 2 U.S.C. SS 441a(a)(1)(A) and
01 441a(f); and 11 C.F.R 55 106.1(a), 110.8(d)(2) and

110.8(d)(3) in MUR 2715.

6. Find probable cause to believe that the Dukakis/Bentsen
Committee, Inc., violated 2 U.S.C. 5 441a(f) and
26 U.S.C. 5 9003(b)(2) in connection with the mailgram
in MUR 2715.

7. Find probable cause to believe that the Dukakis/Bentsen
Committee, Inc., violated 26 U.S.C. 5 9003(b)(2) in
connection with the Senate Committee phone banks, but
take no further action in HUR 2715.

8. Find no probable cause to believe that the
Dukakis/Bentsen Committee, Inc., violated 2 U.S.C.
5 441a(f) or 26 U.S.C. 5 9003(b)(2) in connection with
the Senate Committee newsletter publication; 2 U.S.C.
S 441a(a)(1)(A), 26 U.S.C. S 9004(c), and 11 C.F.R.
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SI 106.1(a) and 110.8(d)(2) in connection with the
airfare, food and lodging shared with the Senate
Committees and 11 C.i.R. I 110.8(d)(3) in connection
with sharing of personnel or facilities In RU 2711.

9. Ratify reason to believe that the Senator Lloyd Bentsen
3lection Committee and its treasurer violated
2 U.S.C. 15 441a(a)(l)(A) and 441a(f)l and 11 C.F.a
55 106.1(a), 110.8(d)(2) and 110.8(d)(3) in MUM 2715.

10. Find probable cause to believe that the Senator Lloyd
Bentsen Committee and Rarc L. Irvin, as treasurer,
violated 2 U.S.C. S 441a(a)(1)(A) in connection with
the mailgran and phone banks in MUK 2715, but take no
further action with respect to these issues.

11. Find no probable cause to believe that the
Senator Lloyd Bentsen Committee and Marc L. Irvin,
as treasurer, violated 2 U.S.C. S 441a(a)(1)(A) in
connection with the Senate Committee newsletter
publication; 2 U.S.C. S 441a(f) and 11 C.F.R.
51 106.1(a) and 110.8(d)(2) in connection with sharing
airfare, food and lodging with the GEC: and 11 C.i.R.
S 110.8(d)(3) in connection with sharing of personnel
or facilities in UR 2715 and close the file with
respect to the Senate Committee.

12. Revote reason to believe that the Dukakis for President
Committee and its treasurer violated 2 U.S.C. S 441f
and 11 C.F.a. S 110.4(c) in MUR 3089.

13. Revote reason to believe that Hector Martinez Franco,
R. Martinez (Mrs. Sol R. Martinez), Hector Martines,
Jr., Esteban L. Fuertes, Mrs. Isteban Puertes (Celeste
S. ruertes), Milton Mendez Orsini, Mrs. Milton Mendes
(myrta Falcon de Mendes), Luis S. Sierra, Mrs. Luis
Sierra (Silmarie Montilla Sierra), Benjamin Torres
Vasques and Julieta Tortes each violated 2 U.S.C.
S 441f in MU! 3089.

14. Revote reason to believe that Hector Martinez iranco,
R. Martinez (Mrs. Sol R. Martinez), Esteban L. Fuertes,
Mrs. Isteban ruertes (Celeste S. Fuertes), Milton
Mendes Orsini and Luis S. Sierra each violated 2 U.S.C.
S 441g in MUM 3069.

15. Approve the factual and legal analyses which were
attached to the General Counsel's Report
dated January 14, 1992 and samples of which were
attached to the First General Counsel's Report dated
January 25, 1991 in MU! 3069.

16. Take no further action against the Dukakis for
President Committee, Inc., and Leonard Aronson, as
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treasurer, in connection with the 2 U.s.C. S 441f
violation in RUR 3089.

17. Take no further action against Hector Martinez Franco,
i. Martinez (Mrs. Sol R. Martines), Esteban L. Fertes,
Mrs. Esteban Fuertes (Celeste S. Fuertes), Hilton
Mendes Orsini, Luis S. Sierra, sector Martinez, Jr.,
Mrs. Hilton Mendez (Ryrta Falcon de Rendes),
Mrs. Luis Sierra (Silmarie Montilla Sierra), benjamin
Torres Vasquez and Julieta Torres and close the file
with respect to each of then in RER 3089.

18. Enter into pro-probable cause conciliation with the
Dukakis for President Committee, Inc., and Leonard
Aronson, as treasurer, in XRE 3089 and the
Dukakis/Bentsen Committee, Inc. and the Dukakis/Bentsen
Comittee, Inc. (Dukakis/Bentsen General Election Legal
and Accounting Compliance Fund), and Leonard Aronson,
as treasurer, in HUR 3449, and approve the attached

0 proposed combined conciliation agreement for HUWs 3562,
3449, 3089 and 2715.

n19. Enter into pro-probable cause conciliation with Fried,
Frank, Harris, Shriver and Jacobson and approve the

o attached proposed conciliation agreement in HUR 3449.

CO 20. Approve the appropriate letters.

V Date( (rn6r Dae/ {General Counsel

Attachments
1. Committee's 3/31/94 notion to dismiss (RR 3562)
2. Committee's 4/11/94 letter and second

counterproposal (HM 3562)
3. Comittee's 5/5/94 letter renewing its motion to dismiss

and enclosing "supplemental authority" (RUE 3562)
4. Committee's 1/19/94 RIT response (MUR 3562)
5. Committee's 3/14/94 supplemental RTS

response and first counterproposal UR 3562)
6. 3/15/88 letter from AFSCRE to Committee enclosing

phone bank invoice
7. 4/25/89 letter from Committee to AFSCRE re: payment

of final bill for phone banks
8. GEC's RTS response in URU 3449
9. Law Firm's RTS response in MMu 3449 (electoral

college meo)
10. Committee's 2/18/92 Response to cash contribution

issue in M 3089
11. (Group) Responses of individuals who made cash

contributions in HUE 3089
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TO:

FRONt

DATE:

SUBJECT:

LAWRENCE M. NOBLE
GENERAL COUNSEL

MARJORIE W. EMMONSI/BOWIE J. ROSS

COMMISSION SECRETARY

SEPTEMBER 2, 1994

HORs 3562, 3449, 3089, and 2715 
- GENERAL COUNSEL'S

REPORT DATED
AUGUST 30, 1994.

The above-captioned document vas circulated to the

Commission on Wednesday, August 31, 1994 at 4:00

Objection(s) have been received from the

Commissioner(s) as indicated by the name(s) 
checked below:

Commissioner Aikens

Comissilonsr Elliott xxx

Commissioner McDonald

Commissioner RcGarry

Commissioner Potter 
XXX

Commissioner Thomas 
xxx

This matter will be placed on the neeting 
agenda

for Tuesday, September 13, 
1994.

Please notify us who will represent your 
Division before

the Commission on this matter.

FEDERAL ELECTION COMMISSION
~AA.SN%CTO% 0DC .1040
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in the Matter of

Dukakis for President Committee, Inc.
and Leonard Aronson* as treasurer;

Dukakis/pentsen General Election
Legal and Accounting Compliance Fund

and Leonard Aronson, as treasurer;
Dukakis/Bentsen Committee. Inc.;

The Senator Lloyd Bentsen Election

Committee and Marc L. Irvin, as
treasurer; and

Fried, Frank, Harris, Shriver and
Jacobson

MURS 3562,3449, 3089,
and 2715

CERTIFICATION

I, Marjorie W. Emmons# recording secretary for the

Federal Election Commission executive session on

September 20, 1994, do hereby certify that the Commission

decided by a vote of 4-0 to take the following actions

with respect to MURS 3562, 3449. 3089, and 2715:

1. Deny the motion to dismiss MURS 3562,
3449, 3089, and 2715 put forward by
counsel for the Dukakis for President
Committee, the Dukakis/Bentsen Committee,
and the Dukakis/Bentsen General Election
Legal and Accounting Compliance Fund.

(continued)

r

ri!i



?*doral glection CoMiSsion Pag 2
Certification for NURS 3562#

3449, 3089, and 2715
September 20. 1994

2. Reject the Dukakis for President Committee's
counterproposal dated April 11, 1994.

3. Find reason to believe that the Dukakis/
Bentsen Committees Inc. (Dukakis Bentsen
General Election Legal and Accounting
Compliance Fund) and Leonard Aronson, as
treasurer, violated 11 C.F.R. S 110.4(c)
in MUR 3449 and approve the factual and
legal analysis designated Attachment 17
to the FEC General Counsel's report
dated August 30. 1994.

LO 4. Ratify the Commission's November 13,

0 1989 determination to merge MUR 2652
into MUR 2715.

co

5. Ratify reason to believe that the
Dukakis/Bentsen Committee, Inc., and
its treasurer, violated 26 U.S.C.
S 9003(b)(2); 2 U.S.C. 55 441a(a)(1)(A)
and 441a(f); and 11 C.F.R. SS 106.1(a)t
110.8(d)(2) and 110.8(d)(3) in MUR 2715.

Lfl

6. Find probable cause to believe that the
Dukakis/Bentsen Committee, Inc. violated
2 U.S.C. S 441a(f) and 26 U.S.C. S 9003
(b)(2) in connection with the mailgram
in MUR 2715.

(continued)
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Page 3

Certification: HURS 3562,
3449, 3089, and 271S

September 20, 1994

7. find probable cause to believe that the
Dukakis/S*ntsen Committee, Inc., violated
26 U.S.C. 9003(b)(2) in connection with
the Senate Committee phone banks, but
take no further action in HUR 271S.

8. Find no probable cause to believe that
the Dukakis/Bentsen Committee, Inc.

violated 2 U.S.C. S 441a(f) or 26 U.S.C.
S 9003(b)(2) in connection with the

Senate Committee newsletter publications
2 U.S.C. I 441a(a)(1)(A), 26 U.S.C.

t" j 9004(c), and 11 C.F.R. SS 106.1(a) and
110.8(d)(2) in connection with the airfare,

0 food and lodging shared with the Senate

Committee; and 11 C.F.R. I 110.8(d)(3) in
connection with sharing of personnel or
facilities in lUR 2715.

9. Ratify reason to believe that the Senator
Lloyd Bentsen Election Committee and its
treasurer, violated 2 U.S.C. SS 441a(a)(1)(A)
and 441a(f); and 11 C.F.R. SS 106.1(a)#

L 110.8(d)(2) and 110.8(d)(3) in MUR 2715.

10. Find probable cause to believe that the
Senator Lloyd Bentsen Committee and Marc L.

Irvin, as treasurer, violated 2 U.S.C.
S 441a(a)(1)(A) in connection with the
mailgram and phone banks in MUR 2715, but
take no further action with respect to
these issues.

(continued)
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certifications MUR 3S62. 3449,

3089, and 271S
September 20. 1994

11. rind no probable cause to believe that

the Senator Lloyd Bentsen Committee and
Marc L. irvin. as treasurer, violated

2 U.S.C. I 441a(a)(l)(A) in connection
with the Senate Committee newsletter
publication; 2 U.S.C. S 441a(f) and
11 C.F.R. 5 106.1(a) and 110.8(d)(2)

in connection with sharing airfare,

food and lodging with the GEC; and
11 c.r.R. S 110.8(d)(3) in connection

with sharing of personnel or facilities

in MUR 271S and close the file with

respect to the Senate Committee.

12. Revote reason to believe that the Dukakis

If) for president Committee and its treasurer

violated 2 U.S.C. S 441f and 11 C.F.R.

0 S 110.4(c) in MUR 3089.

'C13. Revote reason to believe that Hector

Martinez Franco, R. Martinez (Mrs. Sol

i. Martinez), Hector Martinez, Jr.,

Esteban L. Fuertes, Mrs. Esteban 
Fuertes

(Celeste S. Fuertes), Milton Mendez 
Orsini,

Mrs. milton Mendez (Myrta Falcon 
de Mendez),

Luis S. Sierra, Mrs. Luis Sierra 
(Silmarie

in Montilla Sierra), Benjamin Torres Vasquez

and Julieta Torres each violated 2 
U.S.C.

S 441f in MUR 3089.

14. Revote reason to believe that Hector

Martinez Franco, R. Martinez (Mrs. 
Sol

R. Martinez) Esteban L. Fuertes,

Mrs. Esteban Fuertes (Celeste S. Fuertes),

Milton Mendez Orsini and Luis S. Sierra

each violated 2 U.S.C. S 441g in MUR 3089.

(continued)
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Certification for MURS 3S42, 3449.

3089, and 271S
September 20. 1994

15. Approve the factual and legal analyses
which were attached to the General
Counsel's Report dated January 14, 1992
and samples of which were attached to
the First General Counseles Report dated
January 25, 1991 in MUR 3089.

16. Take no further action against the
Dukakis for president Committee, Inc.,
and Leonard Aronson# as treasurer, in
connection with the 2 U.S.C. I 441f
violation in MUR 3089.

N0
Nc, 17. Take no further action against Hector

Martinez Franco# I. Martinez (Mrs. Sol

Lt R. Martinez), Esteban L. Fuertes,
Mrs. Esteban Fuertes (Celeste S. Fuertes),

0Milton Mendez Orsini, Luis S. Sierra,
Hector Martinez, Jr., Mrs. Milton Mendez
(Myrta Falcon de Mendez), Mrs. Luis
Sierra (Silmarie Montilla Sierra),
Benjamin Torres Vazquez and Julieta Torres

)and close the file with respect to each of
them in MUR 3089.

18. Enter into pre-probable cause conciliation
tn with the Dukakis for President Committee,

Inc., and Leonard Aronson, as treasurer,
0 in MUR 3089 and the Dukakis/Bentsen

Committee, Inc. and the Dukakis/Bentsen
Committee, Inc. (Dukakis/Bentsen General
Election Legal and Accounting Compliance
Fund), and Leonard Aronson, as treasurer,
in MUR 3449, and approve the proposed
combined conciliation agreement for
MURs 3562, 3449, 3089 and 2715 as
recommended in the General Counsel's
report dated August 30, 1994.

(continued)

.4.
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Certification for RUt 3S63, 3449,
3089 and 2715

September 20, 1994

19. Enter into pre-probable cause conciliation
with Fried, Frank, Harris, Shriver and

Jacobson and approve the proposed concili-

ation agreement in MUR 3449 as recommended

in the General Counsel's August 30, 1994

report.

20. Approve the appropriate letters as

recommended in the General Counsel's
August 30, 1994 report.

Commissioners Aikens, McDonald. McGarry, and

Go Thomas voted affirmatively for the decision.

Commissioner Elliott was not present. Commissioner

Potter noted that he was not participating with regard

to these matters and he was not present.

Attest:

Date Varjor e W. Emmons
Secretary of the Commission
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OCTOBER 3, 1994

VIA EXPRESS MAIL

Daniel A. Taylor, Esq.
Hill & Barlow
One International Place
Boston, MA 02110-2607

HAND DELIVERED

Kenneth A. Gross, Esq.
Skadden, Arps, Slate, Meagher & Flom
1440 New York Avenue
Washington, D.C. 20005

RE: MURs 3562, 3449, 3089 and 2715
Dukakis for President Committee,

and Leonard Aronson, as
treasurer

Dukakis/Bentsen Committee, Inc.
(Dukakis/Bentsen General
Election Legal and Accounting
Compliance Fund) and Leonard
Aronson, as treasurer, and

Dukakis/Bentsen Committee, Inc.

Dear Messrs. Taylor and Gross:

This letter is to advise you of the various actions taken
by the Federal Election Commission (the "Commission") on
September 20, 1994, in the above-referenced matters.

The Commission considered and denied your clients' Motion
to Dismiss these matters. It also reviewed and rejected your
clients' April llth counter-conciliation agreement proposing to
settle all of the above-referenced MURs. Although the
Commission denied your counter-offer, it is amenable to your
proposal that we attempt to settle all of these matters in a
single conciliation agreement. Accordingly, the Commission took
the actions described below with respect to MURs 3449, 3089 and
2715 and approved the enclosed combined conciliation agreement
in an effort to expeditiously settle all of these matters. The
combined conciliation agreement contains the factual bases for,
and admissions of, violations at issue in all of the
above-referenced MURs.
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With respect to MUR 271S (for which Mr. Gross is designated
counsel), the Commission ratified its prior determination to
merge MUR 2562 into RUR 271S and its findings of reason to
believe that the Dukakis/Sentsen Committee, Inc., and its
treasurer ("GEC") violated 26 U.S.C. 5 9003(b)(2); 2 U.S.C.
55 441a(a)(l)(A) and 441a(f)i and 11 C.F.R. Sf 106.1(a),
110.8(d)(2) and 110.8(d)(3). It also found probable cause to
believe that the GEC violated 2 U.S.C. S 441a(f) and 26 U.S.c.
S 9003(b)(2) in connection with the Senate Committee mailgram;
found probable cause to believe that the GEC violated 26 U.S.c.
S 9003(b)(2) in connection with the Senate Committee phone
banks, but determined to take no further action; and found no
probable cause to believe that the GEC violated 2 U.S.C.
S 441a(f) and 26 U.S.C. 5 9003(b)(2) in connection with the
Senate Committee newsletter publication, and 2 U.S.C.
S 441a(a)(1)(A), 26 U.S.C. S 9004(c), and 11 C.F.R. 55 106.1(a),
110.8(d)(2), and 110.8(d)(3) in connection with the sharing of
airfare, food, lodging, personnel and facilities with the Senate
Committee.

With respect to MUR 3089, the Commission revoted its prior
findings of reason to believe that the Dukakis for President
Committee, Inc. and its treasurer ("the Committee") violated
2 U.S.C. S 441f and 11 C.F.R. 5 110.4(c) and to approve the
factull and legal analyses which were previously mailed to
them. After considering the circumstances of this matter, the
Commission also determined to take no further action against the
Committee, and Leonard Aronson as treasurer, in connection with
the Section 441f finding. It also determined to enter into
pre-probable cause conciliation with the Committee and Leonard
Aronson, as treasurer, in settlement of the violation of
11 C.F.R. 5 110.4(c).

1. This action was taken in accordance with specific
procedures adopted by the Commission as a result of the D.C.
Circuit decision in FEC v. NRA Political Victory Fund, 6 F.3d
821 (D.C. Cir. 1993), cert. granted, 114 S.Ct. 2703 (1994). As
you are aware, the D.C. Circuit declared the Commission
unconstitutional on separation of powers grounds due to the
presence of the Clerk of the House of Representatives and the
Secretary of the Senate or their designees as members of the
Commission. While awaiting the Supreme Court's consideration of
the Commission's appeal, the Commission, consistent with that
opinion, has remedied any possible constitutional defect
identified by the Court of Appeals by reconstituting itself as a
six member body without the Clerk of the House and the Secretary
of the Senate or their designees, and has adopted specific
procedures for revoting or ratifying decisions pertaining to
open enforcement matters.

2. See Footnote 1.
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with respect to MUR 3449, the Commission considered your
clients' June 6, 1993 response to its reason to believe findings
and determined to enter into negotiations directed toward
reaching a conciliation agreement in settlement of this matter
prior to a finding of probable cause to believe. It also found
reason to believe that the Dukakis Bentsen Committee, Inc.
(Dukakis Bentsen General Election Legal and Accounting
Compliance Fund) and Leonard Aronson, as treasurer, violated
11 C.F.R. 5 110.4(c) in connection with the sequential money
order issue. The Factual and Legal Analysis, which formed a
basis for the Commission's finding, is attached for your
information.

Finally, the Commission notes that Mr. Taylor requested
that the General Counsel's Office share its reasoning as to why
it believes 28 U.S.C. S 2462 does not preclude the Commission
from proceeding in these matters. The General Counsel's Office
ordinarily does not provide a written statement of its reasons
for recommending motions to dismiss. However, the Commission's
position on this particular issue has been set forth in several
civil actions pending before various courts. Enclosed for your

I - -~ - I -

'WAR

ulk' end 2715



P SG20 n4d 1%

information is a copy of a recently-filed brief addressing this
issue in FCC v. National Rejublican Senatorial Committee, Civil
Action No. 93-1612 (D.D.C. filed September le 1994).

The Commission is hopeful that these matters can be settled
through conciliation negotiations. In light of the fact that
pre-probable cause conciliation negotiations are limited to 30
days, you should respond to this agreement no later than 30 days
of your receipt of this notification. If agreement is not
reached within this period, MURs 3562. 3449 and 3089 will
proceed to the next stage of the enforcement process.
Similarly, since MUR 2715 is already in the probable cause
stage, if we are unable to reach agreement on this matter within
this time, the Commission may institute a civil suit in the
United States District Court with respect to this matter and
seek payment of a civil penalty. See, 2 U.S.C. SS 437g(a)(4)
and (6).

If you have questions or suggestions for changes in the
enclosed conciliation agreement, please contact Dawn N.
Odrowski, the staff attorney assigned to these matters, at (202)
219-3400.

or the Commission

ainny L. McDonald
Vice Chairman

Enclosures
Conciliation Agreement
Factual and Legal Analysis in MUR 3449
Copy of brief in FEC V. NRSC



Vr33NAL RLCTION COiZsiZOn

FACTUAL AND LGAL ANALY88

RESPONDENT: Dukakis/Bentsen Committee, Inc. HUR: 3449

(Dukakis/Bentsen General Election
Legal and Accounting Compliance
Fund) and Leonard Aronson, as
treasurer

1. BACKGROUND

This matter was generated based on information 
ascertained

by the Federal Election Commission ("the Commission") in the

normal course of carrying out its supervisory 
responsibilities.

See 2 U.S.C. S 437g(a)(2).

II. FACTUAL AND LEGAL ANALYSIS

A. The Law

Under the Federal Election Campaign Act of 1971, 
as

amended (the "Act"), it is unlawful for any person to make

contributions of currency which, in the aggregate, 
exceed $100,

with respect to any campaign for Federal office. See 2 U.S.C.

S 441g. In addition, under Commission regulations a candidate

or committee receiving cash contributions in excess 
of $100

shall promptly return the amount over $100 to the contributor.

11 C.F.R. S 110.4(c)(2).

B. Analysis

The Commission originally found reason to believe 
that the

Dukakis/Bentsen Committee, Inc. (Dukakis/Bentsen General

Election Committee Legal and Accounting Compliance 
Fund) and its

treasurer ("the GEC/GELAC"), violated 2 U.S.C. S 441f based 
on

GEC/GELAC's acceptance of contributions in the 
form of
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sequential money orders which appeared to have been prepared by

persons other than the named contributor. The 03C(GBLAC) denies

that it knowingly accepted contributions made by persons in the

name of another. Instead, the GEC(GELAC) explains the

handwriting similarities on the sequential money orders at issue

by positing that members of the Greek community made cash

contributions which were then converted into money orders 
by an

unnamed person or persons before being forwarded to campaign

headquarters.

The facts asserted by the GEC(GELAC) in support of its

explanation are minimal. It states that most of the money

orders, which bear the name of individuals with Greek surnames,

were associated with a mid-June 1988 GELAC fundraiser in Queens;

that Mr. Dukakis' supporters in the Greek community tended 
to

make cash contributions; and that campaign fundraisers

discouraged cash contributions because they didn't like the

responsibility of handling large amounts of cash and the

campaign preferred the controls afforded by written instruments.

Information provided to the Audit division by a committee

official concerning the code "FRONNO that appears on many of the

Marine Midland money orders is consistent with the Committee's

assertion those money orders were associated with a June 1988

GELAC fundraiser. Moreover, the GEC(GELAC)'5 explanation for

the money orders at issue -- that they are the result of cash

contributions converted into money orders -- is supported by

circumstances which occurred in connection with two other

fundraisers for Mr. Dukakis held in January and April 1988.



At both of these events, contributors made cash contributions

which were later converted into money orders.

in light of the above, and assuming the GEC(OGLAC)
S

explanation is accurate, the GEC(GELAC) appears 
to have instead

violated 11 C.F.R. S 110.4(c) by accepting cash contributions in

excess of $100 and failing to promptly return 
the amounts over

$100 to the respective contributors. fifteen of the money

orders at issue, totaling $4,900, 
were for amounts over $100.1

The receipt of sequentially-numbered money 
orders drawn on the

same institution, bearing similar dates and 
handwriting/typing

patterns, should have alerted the Committee 
to inquire further

LI) into the circumstances surrounding the contributions 
as part of

its duty to determine the legality of contributions. 
See

Go
11 C.F.R. S 103.3(b). This is especially true since eight of

the fifteen money orders at issue consisted 
of apparent

"duplicate" contributions from four individuals.
2  Moreover,

O the GEC(GELAC) was evidently aware cash contributions 
had been

nmade at other fundraising events since it says that fundraisers

1. These fifteen contributions were made by the 
following

contributors in the amounts and on the dates 
indicated:

Anastasios Lekkas, two $250 contributions dated 
5/31/88; George

Kanfantaris, two $250 contributions dated 6/2/88; 
Athena

Narangoudakis, two $250 contributions dated 
6/2/88; Vasilios

narangoudakis, two $250 contributions dated 6/2/88; 
Aspasia

Harangoudakis, $S00 on 6/2/88; Charlie Harangoudakis, 
$500 on

6/2/88; Konstantinos Harangoudakis, $500 on 6/2/88; 
Stephanie

narangoudakis, $500 on 6/2/88; Konstantinos Metropoulos, 
$500 on

6/9/88; Menelos Pappas, $200 on 6/15/88; Alex Vasilou, 
$200 on

6/15/88.

2. See the first eight contributions listed in footnote 
1,

above. Each pair of contributions is reported together 
on the

Committee's disclosure reports.

j! . i . i !, ! ' i' i. . '/ ,



discouraged cash contributions. Accordingly, there is reason to

believe that the Dukakis/Bentsen General slection 
Comittee,

inc., and Leonard Aronson, as treasurer, violated 
11 C.F.R.

5 110.4(c).



FEDERAL ELECTION COMMISSION
WASHINGTON. DC. 203

William Josephson, Esq. 
OCTOBER 3o 1994

Fried, Frank, Harris,
Shriver & Jacobson

One New York Plaza
New York, NY 10004-1980

RE: NUR 3449
Fried, Frank, Harris,

Shriver & Jacobson

Dear Kr. Josephson:

On may 4, 1993, the Federal Election Commission found reason

'0 to believe that Fried, Frank, Harris, Shriver & Jacobson violated

2 U.S.C. SS 441a(a)(l)(A) and 441b(a). As you may recall, the
Commission notified you on February 1, 19941 that it had revoted

these reason to believe findings as a result of the D.C. 
Circuit's

decision in FEC v. NRA Political Victory Fund, 6 F.3d. 821 (D.C.

i Cir. 1993), cert. granted, 114 S.Ct. 2703 (1994). Most recently.

after consider-ng your June 24, 1993 response to its findings, on

cO September 20, 1994, the Commission decided to offer to enter into

negotiations directed toward reaching a conciliation agreement in

settlement of this matter prior to a finding of probable cause to

believe.

Enclosed is a conciliation agreement that the Commission has

approved in settlement of this matter. If you agree with the
Q provisions of the enclosed agreement, please sign and return it,

along with the civil penalty, to the Commission. In light of the

fact that conciliation negotiations, prior to a finding of
probable cause to believe, are limited to a maximum of 30 days,

you should respond to this notification as soon as possible.

If you have any questions or suggestions for changes in the

agreement, or if you wish to arrange a meeting in connection with

a mutually satisfactory conciliation agreement, please contact me

at (202) 219-3400.

Dawn K. Odrowski
Attorney

Enclosure
Conciliation Agreement

* N, *'~



Anthony F. Emye
607 Fourtem Street, N. W., 9th Foor
Washington, D. C 20005

WlimJ xphon
I New York Plaza, 25th Floor
New York, New York 10004

t I
November 17, 1994

Federal Election Commission
Office of General Counsel
999 E Street, N.W.
Washington, D.C. 20463

r a a

Ln

-v, TI

Ladies and Gentlemen:

In accordance with I I C.F.I. Part 200 of Subchapter B of the Administrative
Regulations of the Federal Election Commission (the "Commission"), Anthony F. Essaye and
William Josephson hereby petition for the issuance of a ruling implementing the Federal Election
Campaign Act of 1971 and the Presidential Election Campaign Fund Act, both as amended.

1 . The name and address of the Petitioners are:

(a) Anthony F. Essaye, Esq.
607 Fourteenth Street, N.W., 9th floor
Washington, D.C. 20005-201!

(b) William Josephson, Esq.
1 New York Plaza, 25th Floor
New York, New York 10004-1980

2. This is a Petition for the issuance of a rule.

3. The specific sections of the Commission's regulations to
C.F.R. Sections 100.2(b) and 9002.12(a).

be affected are 11

4. Legal and Factual Backgound. Section 100.2(b) of the Commission's
regulations defines "General Election" as an election which is either held in even numbered years
on the Tuesday following the first Monday in November or an election which is held to fill a
vacancy in federal office.

Section 9002. 11 (a) defines qualified campaign expenses to mean any expenditures
incurred to further a candidate's campaign for election to the office of President or Vice President
of the United States which are incurred within the expenditure period as defined in 1 I C.F.R.
Section 9002.12.

M (, ) Z J4 k19
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Section 9002.12(a) provides that the reporting period ends 30-days after the
presidential election.

The Presidential Election Campaign Fund Act in Section 9002. 10 defines the terms
"Presidential Election" to mean "the election d rsieta and Vice Presidential electors."
(emphasis added)

Presidential and Vice Presidential electors are appointed, i& elected, in
accordance with 3 U. S.-C. Section 1 by, and in, each of the several States and the District of
Columbia on the Tuesday next after the first Monday in November in every fourth year
succeeding every election of a President and Vice President except in those cases to which 3
U.S.C. Section 4 applies.

Under 3 U.S. C. Section 7, the electors of President and Vice President of each
State shall meet and give their votes on the first Monday after the second Wednesday in
December next following their appointment.

Under Section 3 U.S.C. Section 15, The Congress shall be in session on the sixth
day of January succeeding that meeting of the electors, and the votes of the electors shall be
ascertained and counted, and the results shall be delivered to the President of the Senate who shall
immediately announce the state of the vote.

Under the Twelfth Amendment to the Constitution of the United States, if no
person shall have a majority of the whole number of electors for President, the House of
Representatives shall choose immediately by ballot the President, and if no person shall have a
majority for Vice President, the Senate shall choose the Vice President.

The latest date on which the second Tuesday in November can fall is the eighth of
November. Thirty days from the eighth of November is the eighth of December.

The casting of the ballots of the electors and the counting of the ballots and the
election of a President by the House of Representatives, if any, and the election of a Vice
President by the Senate, if any, will all take place more than 30 days after the second Tuesday
after the first Monday in November.

Three times in the history of the United States, in 1800, 1824 and 1876, the votes
of the majority of the entire number of electors did not elect a President of the United States, and
once in the history of the United States the Senate had to elect a Vice President. If either should
appear possible of happening again, the casting of ballots by the electors and the counting of
ballots and any election of a President by the House of Representatives and a Vice President by
the Senate or both will become contested parts of "the process by which individuals seek
nomination for election, or election, to federal office" of President and/or Vice President of the
United States. I11 C.F.R. § 110.2(a).

However, nothing in the Commission's regulations under either the Federal
Election Campaign Act of 197 1, as amended, or the Presidential Election Campaign Fund Act, as
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amended, regulates receipts or disbursements with respect to the casting of ballots by the electors,
the counting of those ballots, or the election of a President by the House of Representatives or a
Vice President by the Senate, or any of the actions incident thereto to such as the filling of
vacancies among the electors, sMe tg 3 U.S.C. Section 4, or the determination of controversies
as to appointment of electors, 3 U.S.C. Section 5.

This absence of regulation is inferentially confirmed by the Commission's own
regulations. They eliminate from the definitions of contribution and expenditure anything of value
made with respect to recount of the results of a federal election or an election contest concerning
a federal election (other than the prohibitions in 11 C.F.R.§100.4(a) and Part 114). See 11
C.F.R.§§ 100.7(bX20) & 100.8(bX20). If the electoral college process should ever again be
contested or the President or Vice President should ever again have to be elected by the House or
Senate, respectively, the analogy to a recount or election contest is plain.

Since the passage of the Federal Election Campaign Act of 1971, as amended,
Presidential Election Fund Act, as amended, to our knowledge no candidate for President or Vice
President, or their supporters, who has accepted public funding, has budgeted with respect to
post-December 8 parts of the process of electing a President or Vice President.

Third party candidates waged serious national campaigns for President and Vice
President in 1980 to 1992 and may do so again in the future. This increases the likelihood that the
electors may not elect a President and/or Vice President.

This possibility also exists in two-major-candidate presidential campaigns.
Approximately half the States do not bind their electors to ballot in accordance with the State's
popular vote, and the legal effect of the approximately half of the States that do purport to bind
their electors, one way or another, is not entirely clear. The closer the popular vote, the more
likely it is that electors may become subject to campaigns to vote in or not vote in accordance
with the popular vote and that Senators and Representatives will be lobbied to count or not to
count electoral votes or to vote for this or that candidate for President or Vice President.

The absence of statutory or administrative regulation of this area raises important
and substantial policy and legal issues which should be addressed and resolved before the next
presidential election and can only be addressed and resolved by the Commission or, failing that, by
The Congress.
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Wherefore Petitioners respectfily request the Commission, in accordance with I I
C.F.R. Section 200.3, to comply with subsections (aXI), (aX2) and (aX3) and (c) thereof by
deciding that a public hearing on this Petition would contribute to the Commission's determination
whether to commence a rulemuking proceeding, and by publishing an appropriate notice in the
Federal W r to advise interested persons and to invite their participation.

Respectfully submitted,

r
Ptftin

William

cc: Dawn Odrowski, Esq.
Lisa Klein, Esq.

M-4- November 17, 1994



Fderal Election Commission

bcc: Kenneth A. Gross, Esq.
David Whitescarver, Esq.
Sheldon L. Raab, P.C.

-5 - November 17, 1994
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as the Commission is avaer, on February 24, 1995. the g.g.

District Court for the District of Columbia decided in Federal

glecti-n, Commission v. national nevblican senatorial coaitteo ,

1995 WL 63006 (D.D.C. 199S) (NUlC')o that the statute of

limitations set forth at 28 U.S.C. S 2462 (*section 2463') applied

to Commission enforcement suits seeking civil penalties, relying

upon the D.C. Circuit's opinion in 31 Co. v. Brovner., 17 .3d 1453

(D.C. Cir. 1994). This Report discusses the statute of

limitations generally, describes

enforcement matters potentially affected by the UISC

court's conclusion and makes recommendations for each of the

potentially affected 
matters.

2

1. This is a combined General Counsels Report from the
Enforcement and Public rLnancLng, Ethics and Special Projects
('PdZSlP) areas of the Office of the General Counsel.



In a Judge Pratt hold that the Ciseion e@ld not seek

a civil penalty in conjunction with its civil enforcement action

against the defendant for violations of 2 U.S.C. 1S 4410(h) and

434(b) because the S-year federal 
catch-all statute of limitations

found at 28 U.S.C. S 2462 applied to coamission-initiated

enforcement suits seeking civil penalties. The court# however,

allowed the Commissiones suit to go forward notwithstanding this

conclusion, ruling that Section 2462 
did not apply to the

declaratory and equitable relief also 
sought by the Commission.

Therefore, the court so far has issued 
no final appealable

decision.

on May 17. 1994. in rI3C v. williams the U.S. District Court

for the Central District of California 
reached the opposite

conclusion about the applicability of 28 U.S.C. 
1 2462 to the

Conissiones enforcement actions. ar. Williams' contributions in

the name of another took place nore than S years before the

Commission filed its complaint and counsel raised 28 U.S.C. 1 2462

as an affirmative defense. Nowever, the court rulqd at an oral

hearing that the statute of limitations did not apply. 
Instead,

the court awarded the Commission a $10,000 
civil penalty against

Mr. Williams for violations of 2 U.S.C. S 441f. FEC v. Willians.,

No. 93-6321 (C.D. Cal. Jan. 31t 199S), appeal docketed, No.

95-SS320 (9th Cir. 199S) (owillians). -Sr. 
williams has filed a

notice of appeal regarding, inter alia, 
the district court's



statute of limitations deelsion. Tbuso whether and to what oXton t -

the statute of limitations at 28 U.S.C. S 2462 viii apply to

Commission enforoement Cases will be before the 9th Circuit

shortly, and could also be the subject of a later appeal before

the DoC. Circuit inNa¢.
|

In light of this conflict between the courts and the pendency

of the appeal# this Office believes a decision to close

onforcement cases based solely on a conclusion that the S year

statute of limitations vould apply to any potential enforcement

suits would be unwarranted. This Is especially true since neither

28 U.S.C. S 2462 nor the ¢ decision limits the Commissiones

authority to complete administrative Investigations or seek civil

penalties in voluntary conciliation prior to filing suit.

Nonetheless, the Office of the General Counsel rocognises that

until the stautue of limitations is finally resolved by the

courts, respondents are likely to raise It as a defense, asking

settlement more complicated. Thus, even though the Commission Is

not bound by the MISC decision in otbr Cases, the Office of the

General Counsel believes the Commission should take this Issue

into consideration on a case-by-case basis when looking at its

active and inactive enforcement cases-- particularly those with

older activity . and, In an exercise of its prosecutorial

discretion, attempt to bring the mattexs most vulnerable to

...0. ' ! ,



statute of limitations difficulties to an early aminlitrative

disposition. 4

In order to give the Cons/sieo the broadest picture of the

possible effect of a statute of limitations on its caseload, this

office has analysed all enforcement cases where there Is

rVCA-violative activity that vii be 5 years old at some point

during this year. Section 11 of this Uaport gives an overviev of

principles involved In analysing the statute of limitations issue,

with particular attention to determining when a ComLssion cause

of action might accrue. and when the running of the statute my be
Lfl

tolled by equitable principles. Section l1 describes how this

Office applied these principles to its active and inactive

o enforcement caseload and the approach used in making Its

(X) recommendations for Commission action. Section IV includes

descriptions of each of the potentially affected enforcement

matters, outlines the statute of limitations difficulties this

Office foresees for each, and recommends specific Commission

action for each potentially affected matter.

lie inS LAW

This section discusses 26 U.S.C. 5 2462, the federal

catch-all statute of limitations, and issues relating to when the

statute begins to run, under what circumstances it may be tolled

3. .



and declaratory and equitable relief 
available to the Commission

even if the statute of limitations has run completely.

A. &nM3
Section 2462 requires commencement of a suit 

for civil

penalties within five years from the date when 
the claim first

accrued.S Thus, as a threshold matters in considering 
the

potential effect of the limitations period on a 
particular case,

one must determine the complex issue 
of when the claim first

accrued.

1. Geeral Iprinciples

A cause of action normally accrues when the 
factual and legal

prerequisites for filing suit are in 
place. i.e.. at the precise

moment when the violation occurred.
6 Uovever, federal courts have

generally applied the discovery rule of accrual, 
an equitable

doctrine under which a claim is considered to 
have accrued at the

tine that a potential claimant knew, 
or through the exercise of

reasonable diligence should have known, 
of the facts underlying

the cause of -action.
7

S. 28 U.S.C. 1 2462 provides:

Except as otherwise provided by Act of Congress. 
an

action, suit or proceeding for the enforcement 
of any

civil fine, penalty, or forfeiture, pecuniary or

otherwise, shall not be entertained unless commenced

within five years from the date when the claim 
first

accrued . .. • ;

6 United tates v. Lindsay, 346 U.S. 568, 569 (1954).

7. See . Delaware State College v. Ricks, 449 U.S. 250. 2S9

(i91T5- (Court implicitly applied discovery rule to Title 
V11

discrimination suit); United States v.,Rubrick. 444 U.S. 111,

122-25 (1979) (court implicitly endorsed discovery rule 
of

accrual, but limited it to discovery of facts underlying 
a claim,



The substantial hatm theory of accrual ea" be msidered

analytically as a particular application of the discovery rule.

it is usually advanced in personal injury actions involving latent

Injuries or injuries difficult to detect, especially in cases of

acreeping disease" such as asbestosis. The rule rests on the idea

that plaintiffs cannot have a tenable Clain for the recovery of

damages unless and until they have been harmed. Under the

substantial harm theory, therefore, damage claims in cases

involving latent injuries or Illnesses do not accrue until

substantial harm matures or, in other words, until the harm

becomes apparent.

The Supreme Court has cautioned against mattenpting to define
tO)

for all purposes when a cause of action first accrues. Such words0

CO are to be interpreted in light of the general purposes of the

statute and of its other provisions, and with due regard to those

)practical ends which are to be served by any limitation of the

time within which an action must be broughtA08 Thus, in

determining the time of accrual in cases arising under the ?rnC.

01n

(Footnote 7 continued from previous page)
rather than extending the rule to discovery of legal cause of
action); see also Oshiver v. Levin. ishbein. Sedran & Dermant 38
F.3d 13807731F73d Cir. 1994); Dixon v. Anderson, 925 F.2d 212,
21S (6th Cir. 1991)1 Cada v. Baxter Healthcare Core.. 920 F.2d
446, 4S0 (7th Cir. 1go); corn v. CtV of Lauerdale Lakes. 904
r.2d S8SO 56e (11th Cir. 2990); Alcorn V. Burlington Northern
Railroad Co., S78 r.td roS. 1107 (5th Cir. Lavellee v.
Listi, 611 r.2d 1129t 1131 (Sth Cir. 1980); Cullen v. margiotta,
11TT.2d 698 72S (2d Cir. 19S7); Cline v. brusett. 661 1.26 106,
110 (9th Cir. 1981); Sireline v. Seagondollar, 567 F.2d 260t 263
(4th Cir. 1977).

I. Crown Coat Front o., Inc. v. United States. 386 U.S. S03, 517
(1967) (quoting leadIn Co. v. Roons, t71 U.S. 56, 62 (1926)).



courts will took to the nature and goals of the 
r M versus the

interests underlying the five-year limitations period.

I. Acorual iS the C0Gtot of the

While the discovery rule has been applied in a wide range of

cases. originating in the tort Context and extending to# inter

a.l&, contract# Title VII. and RICO actions, to date, it appears

that only the United States District Court for the District of

Columbia has hold that the Section 2462 statute of limitations is

applicable to the FCA. The court also addressed the precise

question of when a cause of action accrues under the raCa.

Inasmuch as the district court in 1SC rolled on the decision of

the Court of Appeals for the District of Columbia in 3K Co. v.

Srowner, 17 r.3d 14S3 (D.C. Cir. 1994) ('3HO), the latter case

will be sumarixed first.

3H was an action brought by the anvironsental Protection

Agency (*SPAM) to impose civil penalties against a company for

violations of the Toxic Substances Control Act, wherein the SPA

argued that in the exercise of due diligence it could not have

discovered the violations earlier. In 3Me the defendant misstated

and failed to include information on notices required by the SPA.

The court acknowledged that the District of Columbia Circuit has

adopted the discovery rule, under which, as discussed above,

a claim is considered to have accrued at the time that a claimant

knew or should have kndwn of the facts underlying the cause of

a tion. lowever, the 3H court found that the discovery rule had

only been applied in limited circumstances - those involving

remedial, civil claims -- and specifically rejected the discovery



rule under the cicrcatancee presented, stating that the rule

proposed by the EPA in that case Was a discovery of violation"

rule the court concluded that in civil penalty actions the

running of the limitations period of Section 2462 is measured from

the date of the violation,'

In N , a suit erising from violations of the FCA involving

excessive contributions and failure to report such contributions

to the rEC, the court repeated the options for defining the time

of accrual set forth in 3., stating that a claim accrues =vben the

defendant commits his wrong or when substantial harm maturee.0

Then, without pinpointing the exact time of accrual, and without

specifically attempting to define accrual in the FICh context, the

court held that the PECA claim accrued *considerably before the

end of the I5C's] administrative process." While the district

court*s accrual finding was imprecise, Judge Pratt's construction

of 3H suggests that the discovery rule of accrual may be rejected

in FRCA claims brought in that Circuit.

On the other hand, the Court of Appeals for the Third

Circuit, in considering a citizens' suit brought under the Clean

9. In 3M, the court cited the Supreme Court's decision in
UnexcelTed Chemical Corp. v. United States, 345 U.S. 59 (19S3),
which was a suit for nlquidated damages against a government
contractor for unlawfully employing child labor. As the 3H
decision noted, in that case, the Supreme Court held that--a cause
of action is created when there is a breach of duty owed the
plaintiff. it is thatobreach of duty, not its discovery, that
normally Is controlling." bowever, the Supreme Court's focus was
the question of whether the claim accrued at the time of the
violation versus after it bad been administratively determined
that the contractor was liable. The Court was not concerned
specifically with the question of whether the claim accrued at the
time of the violation versus when the plaintiff knew or should
have known of the facts underlying the claim.



water Act, whieh has statutory self-.reportig tqiuioent

comparable to the FgCA. held the Section 2462 statute of

limitations applicable and embraced the discovery 
rule. There,

the Third Circuit held that since the defendant 
was responsible

for filing reports under the Act and the public 
could not

reasonably be deemed to have known about 
any violation until the

defendant filed the report, the cause of 
action did not accrue

until the reports listing the violations 
eore filed.1 0 A district

court in Virginia
11 has also embraced this discovery rule for

determining accrual under 
the Clean water Act.

1

O
5. 3gU3L3!OILZU

Oun There are instances in which a court may determine 
that

o equitable considerations require the statute of limitations 
to be

CO tolled. Such a determination is made on a case-by-case basis and

10. Public Interest Research aOr v. Powell Duffrva Terminal$,

, Inc.# 913 F*26 04o 75 T34Cir. 1990) cert. GeniG. 495U.S. 119

Tti) .
11. united States v. Iobbs. 736 F. Supp. 1406 (.D. Va. 1990).

12. Various other circuit courts have grappled with the question

of when the federal five-year statute of limitations 
of Section

2462 begins to run, but these cases, which have 
produced

conflicting rulings, have all involved actions to 
recover civil

penalties rather than actions to impose then. Compare United

States Det. of Labor v. Old Sen Coal Co.. 676 ".d 259(7th

Cir. 1952) (in action to recover civil penalty, 
claim accrues

only after administrative proceeding has ended, penalty 
has been

assessed, and violator failed to pay) and United States 
v.

90 to 808 .2d 912 (1st Cir. 1987) (in civil penalty

ifcement action limitations period is triggered on date civil

penalty is administratively imposed) with United States 
v. Core

Laboratories Inc., 7S9 r.2d 4S0 (5th Cit, 1135) (in suit to

recover clvil penalty limitations period begins to run on date
of underlying violation).



is referred to as equitable tollial gU 3quitaml toling presu me

Clain accrual and steps in to toll, or stop, the running of the

statute of limitations in light of established equitable

considerations.1 4 The most fundamental rule of equity is that a

party should not be permitted to profit from its own wrongdoing.

there are three principal situations in which equitable

tolling may be appropriates (1) where the defendant has actively

misled the plaintiff regarding the plaintiff's cause of actiont

(2) where the plaintiff in some extraordinary way has been

prevented from asserting hiS or her rights; and (3) where the

0

Co

'NO 13. Some courts have pointed out that, in instances where the
defendant has taken active steps to prevent the plaintiff from
suing, e.o* in cases involving fraudulent concealment, the
tolling o 6-the statute of limitations is nore appropriately
referred to as equitable estopp. See Cads v. eater lealthcare
Cor.., 920 F.2d 446, 450-51 ( th Cir'1990).

140 Courts have held that statutes of repose cannot be extended by
CX federal tolling principles. see Baxter Uealthcare, 920 r.2d at

451 Irst.aited Methodist e1r I0 asv e v. United states

repose a tatutes of limitations have sometimes been referred to
interchangeably, a statute of repose is legally distinguishable
from a statute of limitations. Whereas a statute of limltations
is a procedural device motivated by considerations of fairness to
the defendant, a statute of repose Is a substantive grant of
Iunity after a legislatively determined period of time and is
based on the economic interest of the public as a whole and a
legislative balance of the respective rights of potential
plaintiffs and defendants. See First United Methodist Church,
8dora. To date, this Office7'5research has revealed no instances
5nhich a court has held that Section 2462 Is a statute of repose
in the legal sense and, therefore, held tolling principles to be
inapplicable. Indeed, in 33, the court noted the potential
aplicability of the doctre of fraudulent concealment to Section
2462. 3gj fl, 17 Ir.3d at 1461, n.S.



plaintiff has timely aserted his or ber ri s mistakenl7 in the

wrong forum.l
1, mat N aro o81 at

The supremo court has defined 
the doctrine of fraudulent

concealment as the rule that *where 
a plaintiff has been injured

by fraud and remains in ignorance 
of It without any fault or want

of diligence or Care on his part# 
the bar of the statute does not

begin to run until the fraud is 
discovered, though there be no

special circumstances or efforts on the part of the party

committing the fraud to conceal It from the knowledge of the other

party.• uolmete v. Arbrecht. 327 
9.S. 392. 397 (1946). he

Court went on to state that this 
equitable doctrine Is road into

every federal statute of limitation. id.

The doctrine, as applied by the 
circuit courts of appeal,

requires the plaintiff to pleadlG 
and prove three elements:

1S. school District of City of Allentown V. frshall. 657 r.2d 16.

19-2 (36 Cit. lV51) iquoting Smith v. AmrIcan reoidont Lines.

Ltd.* S71 r.2d 102, 109 (2d Cir. 197S"Ge 
it should also be noted

that statutes of limitations are subject 
to waiver and may be

tolled by agrooment of the parties. 
See Zipes v. Trans world

Airlines, Inc., 4SS U.. 35 393 (1911.•

16. Pleading roquirements for fraudulent 
concealment are very

strict, some courts ibvoke Fed. I. Civ. P. 9(b) and require a

plaintiff to meet the pleading requirements 
for fraud. See D

p.V. Good.a.Tire erCo, 523 F.2d 389. 394 ( t *

r5 cot wle not specifically invoking 
Rule 9.

still require specificity and particularity 
in pleading. See

Rutl dSe v. oton !ovn lose & Rubber Co., 576 r.2d 248. M (9th

Cir. 1975)1 Wetnbor.er v. metalU CreIt co., 498 Fo2d 552, 55S

(4th Cir. 1914).

i*..j 9f i i
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(1) use of fraudulent means by the dofedamto
(2) plaintiff's failure to discover the operative facts

that are the basis of his cause of action within the
limitations periodi and

(3) laintiffe due diligence until discovery of the

state of Colorado v. Western Paving Construction. 833 1.2d 867t

974 (29th CAr. 1117).

The first prong of the plaintiff's burden under the doctrine

- the use of fraudulent means by the defendant - warrants some

elaboration. The courts have generally held that to establish,

this element of the doctrine one of tvo facts must be showns 1)

that fraud is an inherent part of the violation so that the

violation conceals Itself; or 2) that the defendant comitted an

affirmative act of concealment - a trick or contrivance intended

to exclude suspicion or prevent inquiry.17 These approaches to

establishing the first element of the doctrine of fraudulent

concealment have been referred to, respectively, as the

self-concealing theory and the subsequently concealed theory. by

contrast, the courts have pointed out that silence, vithout some

fiduciary duty, never satisfies this element.
1

17. See Riddell v. Riddell Washington Corp.. 666 r.2d 1480, 1491
(D.C'"Tir. 1989)1 State of Colorado v. Western Paving
Construction, 833 F.2d at 676-71.

16. See Rutledge v. Boston Woven Rose & Rubber Co., 576 F.2d 246.
250 TFt'h Cir. L978)) Dayco corp. v. Firestone Tire & Rubber Co.,
386 r. Supp. 546, 549 (I.D. Ohio 1974)t aff'd sub. non., Dayco
Corp. v. Goodyear Tire & Rubber Co., $2372Fl. 35T-( rCir. 97S).
Some courts have also held that a denial of an accusation of
wrongdoing does not constitute fraudulent concealment. See King
King tnters. v. Champlin Petroleum Co.. 657 V.2d 1147. 1M5l3 tIi
CMr. 1981), cert. denied, 44 U.. 1164 (1982)1 but see u e!
supra ('denying wrongdoing say constitute frauduet conceal IT
Zhere the circumstances make the plaintiff's reliance upon the
denial reasonable').

* - ....; . , -: i * i* . . . 0 j



Whro the plaintiff establisheo all thre of the ru..ired

elements, the doctrine provides the plaintiff with the full

statutory limitations period# starting from the date the plaintiff,

discovers* or with due diligence could have 
discovered, the facts

supporting the plaintiff's cause of 
action.

2. I toIntentional or unintentional

Zn cases where the plaintiff has refrained from commencing

suit during the period of limitation because of Inducement by the

defendant, the Supreme Court has found the statutory period tolled

because of the conduct of the defendant. See Glus v. srooklin

Bastern Terinal. 359 U.S. 231 (1973). Under the facts of Gluse

suora. the plaintiff averred that the defendant 
had fraudulently

or unintentionally misstated information upon 
which the plaintiff

relied in withholding suit.

3. subwns, nforcoment

Several district courts have tolled other statutes 
of

limitations in circumstances where the plaintiff 
was forced to

initiate subpoena enforcement proceedings to uncover 
facts

underlying the cause of action.
19 While research to date has not

revealed specific instances in which a court has tolled 
the

Section 2462 statute of limitations because the plaintiff 
was

19. 3_OC v. Gladieuz Refinery, Inc., 631 F. Supp. 927, 935-36

(3.D. 2nd. 1956) (Court held that the statute of limitations was

tolled during the time between issuance of subpoena and

enforcement because defendant did not have valid basis for not

complying with subpoena)s £3OC v. Citz of Memphis. s81 I. Supp.

179v 182 (V.D. DTen. 1953) (Court held that the statute of

limitations was tolled until documents sought in subpoena 
were

made available to 330C).



forced to initiate subpoena enforcement proceedings. Section 2442 .

is sufficiently similar to those statutes which courts have tolled

to suggest that the same result would be appropriate. Further,

a good argument could be made for equitably tolling Section 2462

in such circumstances because defendantse refusal to comply with

the Commissiongs subpoenas, whether that refusal is reasonable or

otherwise, frustrates the Commission's ability to bring the action

within the limitations period. Not tolling the statute of

linitations in such circumstances while allowing defendants to

plead the statute of limitations as an affirmative defense to

actions brought by the Commission would allow defendants 
to profit

fron refusing to comply with subpoenas, and thus *offer a 
tempting

o method of defeating the basic purpose 
of Ithe Act). 2 0

co 4. Continuous Violation Theory

The continuous violation theory is another theory that

operates to toll statutes of limitations. in the case of a

continuing violation, the violation is not complete for purposes

of the statute of limitations as long as the proscribed course of

0conduct continues, and the statute of limitations does not begin
q21

to run until the last day of the continuing offense.
2 1

The Supreme Court has cautioned that continuing offenses

are not to be too readily found, explaining in the crininal

context that *such a result should not-be reached unless the

20. See Iodgson v. International Printing Press, 440 F.2d 1113.
11197llth Cir. 1973).

21. See fiswick v. United States. 329 U.S. 211. 216 (1946); United
States v. suter, 79Z V.36 152, 1532-33 (11th Cir. 1986).



3explicit language of the substantive Criminal statute compells sueb

a conclusions or the nature of the crime involved Is such that

Congress must assuredly have intended that it be treated as 4

continuing one." Toussie v. United StateS. 397 U.S. 112. 111

(1970). Thus# the question of whether a violation is a continuing

one is largely a matter of statutory interpretation involving 
the

precise statutory definition of the violation.

Courts vill generally not find that a violation Is

continuous absent clear language in the statute. 22

C. DeclaratoEE naief and Itable 3eedies

0 The limitations period set forth in 28 u.S.C. 5 2462

In applies only to suits for civil penalties. Section 2462, by its

o own terms, has no bearing on suits in equity.23 The following is a

co purely exemplary, non-exhaustive list of various forms of

,equitable relief that may be available. It should be noted that

it is within the discretion of the courts to grant or withhold

22. CgM e Toussie, 397 U.S. 112 (1970) (Court held that failure
regiitior 0draft was not continuing violation where draft

oh statute contained no language that clearly contemplated continuing
offenses au& regulation under Act referring to continuing duty to
register was insufficient, of itself, to establish continuing
offense) with United States v. Cores. 3S6 9.S. 405 (1958) (statute
prohlbiti ng lien crewmen Iron remaining in United States after
perits expired contemplated continuing offense where conduct
proscribed is the affirmative act of willfully remaining, and
crucial word 'remalns' permits no connotation other than
continuing presence). See also Keystone Insurance Company v.

, 663 r.2d l2ST3d Ct. 19 5) (In RICO action, court held
that language of the Act, which makes a pattern of conduct the
essence of the crime, *clearly contemplates a prolonged course of
c6nduct ')i West v. Philadelphia Electric Co., 4S F.3d 744 (3d
Cir. 199S) (Court applied continuing violation theory where cause
of action required showing of intentional, pervasive, and regular
racial discrimination).

23. See Nobbs, 736 F. Supp. at 1410; M C, 1995 WL 63006v at '4.

K 1 K'-



equitable remedies and courts will exercise that discretion o a

case-by-case basis in light of the particular circumstances 
of

each case,

o Declaratory judgment - A declaratory Judgment is a court
judgment which establishes the rights of parties or expresses the

opinion of the court on e question of law without the court
necessarily ordering anything to be done, While a declaratory

judgment is similar in soe respects to an advisory opinions
Unlike the latter, a declaratory judgment Is rendered In an

adversarial proceeding and Is legally binding on all the parties
involved.

o Disgorgemeat - Disgorgement is aimed at preventing the unjust

enrichment of a wrongdoer. The disgorgement reedy takes away
gill-gotten gains thereby depriving a respondent of Vonglly
obtained proceeds and returning the wrongdoer to the posito te
wrongdoer was in before the proceeds were wrongfully obtained.

o ISjuncton - A prohibitory injunction is a court order that
requires a party to refrain from doing or continuing a particular
act or activity. Prohibitory injunctions are generally considered
preventative measures which guard against future acts rather than

affording remedies for past wrongs.

by contrast, a mandatory injunction is a type of injunction
that requires some positive action. A mandatory injunction (1)
commands the respondent to do a particular thingl (2) prohibits
the respondent from refusing (or persisting in refusing) to do or
permit some act to which the plaintiff has a legal right; or (3)
restrains the respondent from permitting his previous wrongful act
to continue to take effect, thus virtually compelling his or her
to undo it. A conciliation agreement provision that requires a-
committee to amend its reports in conformance with the Act is
similar in effect to a mandatory Injunction, albeit one entered
into voluntarily and without court order. in addition, the
creative form of equitable relief listed below are examples of
possible mandatory injunctions that the Commission might seek in
court.

o Creative orms of 3quitable Relief

- require defendant(s).to notify the public that the
defendant(s) violatea the FECA, . bulletin board posting.

- require additional reporting relevant to preventing future
4violations of the type committed.

- require defendant(s) to put different procedures in place
to prevent future violations of the type conitted.

- require defendant(s) to take courses to become familiar with
the requirements of the F3CA.
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this section outlines the underlying legal assumptions and

other factors considered by this Office in evaluating and making

recommendations for each of the potentially affected cases

discussed in Section zV, Lntta. As a preliminary matter, this

Office notes that it has reviewed all of the active and inactive

enforcement matters where there appears to have been

rlCA-violative activity prior to January 1* 1991 that viii thus be

at least S years old by the end of this year. by selecting the

cases in this manner, this Office has attempted to bring to the

Comissiones attention all of the matters where, were the =SC

decision applied, the statute of limitations night 
run this

oo year.24



This Office has assumed for purposes of these recosmeadations

the possibility of a uniform application of the Section 2462
statute of limitations to the F3CA in all circuits

Ln

Co

0

This Office has further assumed that it is possible courts

will deem claims arising under the 1'3CA to have accrued at the

precise noment that the violation occurred.



0

In setting forth the C©* sumarles, this Offlce has divided

Its discussion Into three sections.

The thl rd



section analyses wtters whib this Office

recomends that the Coaission not pursue.





IV. cuS DZISCUO SZ0

This section provides brief descriptions 
of

enforcement matters assigned to the Public 
rinancilng,

Ethics and Special Poects and Enforcement 
areas, Ilncludilng the

Central Enforcement Docket.

IO

CO
10



mm 2964 (Robert Johnson et 1.)

This matter involves 1986 corporate fundraising mailings for
the 19&g &ush/Quayle campaign and a pattern of contributions made
in the name of another, resulting in knowing and willful probable
cause findings for violations of 2 U.S.c. 55 441f, 441b(a), and
441d(a) against the individual and corporate actors.

Of the respondents still open in the matter*
Robert 0. Johnson and 3. Kenneth Tvichell were formally referred
to the Department of Justice for criminal prosecution; Mr. Johnson
plod guilty to felony perjury for lying under oath In a commission
deposition and tr. Tvicholl plod guilty to obstructing the
ConisSLion'S Investigation* The corporate respondents, all
closely tied to Mr. Johnson, were nelther pursued nor prosecuted
during the criminal proceeding. As this office has reported,
Mr. Johnson's remaining sentence was stayed based on n

Carquments

0
00 No action has taken

place since the Supreme Court dismissed the Commissionts appeal in
NRA. and whether Mr. Johnson will have to serve the balance of his
sentence is still unclear.

All of the transactions underlying F3CA liability date from
1986, thus posing an obstacle under 28 U.S.C. 1 2462

o• in the event the Commission chose to
litigate this matter to obtain civil penalties. The Commission
found probable cause in January of 1992t but then referred the
matter to the Department of Justice, and resumed proceedings in
late 1993 after resolution of the criminal proceedings.
Prosecutorial dLscretion strongly counsels against further
pursuing the remaining respondents in this matter. The

age of the activity as compared to other pending matters# and the
desirability of making public the Commission's initiating role in
the prosecution of Mr. Johnson argue in favor of closing this
matter.

for the reasons outlined above, this Office recommends the
Commission take no further action with respect to the remaining
rtspondents in this matter and close the file.

Staff Assigned: Jonathan Bernstein and Colleen Sealander



Tis matter* a 0erg of No" 3145 6An 31S2o Involve$

television ad broadcast Iy the ReatuCky Democttic Party CLrin

the 1990 eeal election campaign on behalf 
of the DemocratiC

Party' Senatorial candidate. Dr. narey 
Sloanoe. The complaints

allege0 that the ads were prepared by the Sloean campaign's media

conoultant. paid gor by the Kentucky Democratic partys nonfederal

account, and financed In part by contributions from the ATLIA PAC

and iron may CO SingMo. ars, ingha recently passed away.

most of the outstanding Issues In this matter occurred in the

fall of 1990. slightly less than give Years 
ago, Thus. It does

not appear that the Comisssion would presently be barred from

seeking a civil penalty even under the 
strictest reading of

Section 2462. in order for the Comission 
to obtain a judicially

imoed civil ealty in this matter, civil suit must be filed by
November of 1995. Tet# even if the Commission were to devote

substantial resources to this 
matter. it is virtually

C inconceivable that the deadline would be et.

O First, in ordor to proceed* the Commission must review MA

C) revote its earlier determinations 
in this matter to comply with

0 the NSA opinion. Second, this matter is still in the

CO ~invoestigatory stage and further investigation appears necesarry.

Third. the issues are complex and 
the two staff attorneys

previously assigned to this matter 
have been transferred to other

.areas of this agency. moreover, the allocation 
regulations at

issue in this matter are no longer 
in effect, having been revised

in 1991

frinally# It does not appear that

equitable relief would 
be appropriate here as 

the only feasible

emedy we may obtain is injunctive relief on 
the misallocation

0issue: The Sloan committee has virtually 
no money fo

disgorgement and Sloan has never 
been a candidate in any other

federal election. tn view of all the foregoing# this 
Office

recommends the Commission take 
no further action and close this

file.

Lisa Klein (pending reassignment)
staff Assigned:



NUB 225("ahsoft fot Conress, p

This matter was generated by a referral from the Comnlsions
Reports Analysis Division, and Involves the subsidiasation of the
campaign by a corporation associated with the candidate
(9 441b(a)) and the misreporting of one of the corporat* loans
(I 434(b)). Specifically, the candidate funneled approximately
$47,000 in corporate funds to the campaign through his personal
checking account, thus concealing the true source of the funds.
The candidate/corporate loans took place from May to October 1990.
lurther, the comnittee misreported the source of a May 2, lo0
direct contribution from the corporation ($10,000) In its 12-Day
Pre-Primary report filed Nay 21, 1990. Consequently, assuming
28 U.S.C. S 2462 applies,
the Comission might be unable to obtain a Judicially imposed
civil penalty for most of the violations as early as May of thisyear.

This Matter is presently in the investigative stage after an
unsuccessful attempt at pre-probable cause conciliation. most
recently, on march 2, 1991, this Office Interviewed the campaign's
treasurer. Tbe interview established that the treasurer was not
Involved in the committeels receipt of the funneled corporate
contributions and that the misreporting may have resulted from
innocent error. Consequently, the available evidence suggests
that the candidate Roy Dahlson was the individual chiefly
responsible for the violations in this matter.

Additional investigation would be necessary -- including the
taking of depositions - to prove that the S 441b(a) violations by
fr. Dablson are knowing and willful. This investigation and the
subsequent procedural stages leading to litigation would have to
be completed in the most expeditious fashion. This Office
recommends that the Commission forgo this _ourse. Mr. Dahlson was
a one-time candidate who won the primary election but lost the
general election with 35t of the vote. Mr. Dahlson is now
retired. Accordingly, this matter does not warrant the
expenditure of resources necessary for its most expeditious
completion and resolution. Therefore, this Office recommends that
the Comission take no further action in this matter and close the
file.

Staff Assigned: Jonathan Bernstein and7Jose Rodriguez

at'd



NORt 3787 (Georgia Republican Party)

Public Financing. NtbiCs and Special Projects

his case involves violations eommitted during the 1966
election cycle. in particular# an audit of the Georgia Mepublican
Party (Othe Party0 ) revealed that the Party accepted $20,3S0in
excessive contributions from five individuals that vere not
resolved in a timely manner. Similarly, the Party accepted
$13,403 in prohibited contributions that were not resolved in a
timely mamer. he Party also did not proprly document
a roxinately $333,270 in individual contributions. In addition$
= Commission found reason to believe that the respondent
violated 2 U.S.C. $ 441a(f) by paying phone bank employees to
conduct get-out-the-vote activities and voter identification on
behalf of the ush-Ouayle campaign.

The Party admits that it erred in accepting the prohibited
and excessive contributions, but urged the Comission to accept as

ca mitivatin factor the fact that it rid Its accounts of the
impermissible amounts upon discovery. Similarly, the Party

Iconcedes that it failed to keep adequate records for certain
contributions, but asserts that a large portion of those receipts
were $35 contributions which it did not believe it was required to

CO document. Finally, this Office has concluded that documentation
and affidavits furnished by the Party demonstrate that only

N< $26,700 of the nore than $300,000 in Party expenditures made for
get-out-the-vote and voter identification activities amounted to
impermissible contributions by the Party.

Although it may be possible to enjoin similar conduct in
future elections, the Party has acknowledged that it violated the
Act. Accordingly, assuming that the MISC decision is followed and

in Judiciallv-imposed civil penalties are tine-barred
then in light of the age of this case and

0% the orderingof the Commissions priorities, we recommend that the

Commission take no further action in this matter and close the
file. if the Commission adopts this recommendation, the
notification letter to the Party vill contain appropriate
admonishment language.

Staff Assigned: menneth Z. Kellner and Jane Whang

SP
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NSa 2973 (Bob Davis)

This Matter stem from a louse Sank Task force referral

indicating that former Representative Sob Davis used his

committeets petty cash to make disbursements in excess 
of $100.

Between 198 and 1992# the committee reported disbursing $22#708

in petty cash disbursements. $16,567 of which yas 
reported as

having been disbursed by lr. Davis. in May of last year the

commission found reason to believe that St. Davis$ his 
committee

and its treasurer violated 2 U..C. S 432(h)(l). and that his

committee and its treasurer additionally violated 
2 U.S.C.

S 432(h)(2) for failing to maintain a petty cash journal as

required. Lowevert, because WAD had alloyed the committee to

terminate some months before, the Commission took no further

action with respect to the committee's violations. Thus, only

Mr. Davis remains a respondent in the case.

Of the $22,706 in petty cash, all but 
approximately $9400

was disbursed prior to 1991. Thus, if 28 U.S.C. S 2462 applies,
the Commission might be

time-barred from obtaining a judicially imposed civil penalty 
for

NO a substantial portion of the petty cash.

C While our inquiries have confirmed that the committee kept no

co petty cash journal, that it possesses receipts 
for only a portion

of its cash transactions, and that a small number of the

0disbursements exceeded $100. it nov appears that Mr. 
Davis' role

in the comittee's petty cash was de minimus. Affidavits from two

n)members of Mr. Davis' congressionaT"statf and one from his former

campaign treasurer state that while Mr. Davis was the payee of

many of the checks, and was reported as same, this was to enable

the staff to easily cash the checks at the Wright-Patman Federal

Credit Unign. In fact, the affiants maintain, the majority of the

tn petty cash was disbursed by the campaign and congressional staff

and not Mr. Davis.

Given the age of these violations, the fact that Mr. Davis is

no longer a candidate for federal office and his apparently

limited personal involvement in his committee's petty cash

violations, this Office recommends the Commission take no further

action in MRU 3973 and' close the file.

Staff Assigned: Jonathan Bernstein and Colleen Sealander
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MM 4013 (National Freedom PAC)
public Financing, thias and Special Projects

this atter involves chronic reporting violations and the
apparent comingling of Committee funds vith the personal funds of
the Committee'S treasurer. Rick Woodrow. The respondents are the,,
Comittee and Mr. Woodrow. The material events occurred in 1990,.

This Is an inactive, internally generated matter, Assuming

that the MSC decision is followed and Judiclallv-imoosed civil
penalties are tim-barred
then in light of the age of the violations at issue

,
this Micec

recommends 'that the Commission take no further action vith respect

to this matter and close the file.

Staff Assigned: Kenneth Z. Kellner and Delanie Dewitt Painter

31. On July 20, 1994, HUR 3516 was merged vith flUR 4013. In
fUR 3516, which arose out of a SAD referral, the Comiission
found reason to believe that National Freedon PAC comitted
reportinq violations.



(G)

ms 3%2, 3449, 3069 and 271S (Dukakis fot President, t 81,)

RUls 3S62. 3449 and 3089 were generated from Title 
26 audits

of the Dukakis 1988 presidential campaign; HUR 271S is a

complaint-generated matter arising out of Lloyd Bentsen's 
1988

dual candidacy for the Vice-Prsidency and the U.S. 
Senate. The

Commission has found reason to believe that the 
Dukakis for

President Committee, the Dukakis/entsen Committee, 
Inc. ('GIC')

and the Dukakis/Bentsen General Election Legal and 
Accounting

Compliance Fund (collectively 'the Committeeso) 
violated various

provisions of the FcA, the presidential Primary 
Hatching Palent

Account Act and the Presidential Election Campaign 
Fund Act. The

Commission has also found probable cause to believe 
that the GEC

violated 2 U.S.C. S 441a(f) and 26 U.S.C. 5 9003(b)(2) 
by

accepting a $4,980 in-kind contribution in the form 
of a mailgram

concerning Sentsen's dual candidacy. Finally, the Commission

found reason to believe that the law firm of Fried, 
Frank, Earris,

C: Shriven & Jacobson ('the firs'), a partnership 
including

corporations, violated 2 U.S.C. 55 441a(a)(l)(A) and 
441b in

connection vith an electoral college memo provided to 
the GEC.

NO Last September, the Commission, inter alia, rejected the

Committees' motion to dismiss these matters 
based on 28 U.S.C.

0 5 2462 and approved a consolidated conciliation agreement 
with the

Committees 
Commission

also approved a conciliation agreement with the law 
firm

Upon learning of the NRSC

decision, counsel
renewed his request for dismissal of these matters. 

Attachment 7.

l)

In addition, the firm partner who oversaw

preparation of the memo has filed a petition for Rulemaking

concerning the Commission's jurisdiction over disbursements

relating to the electoral college.

29. The violations include making $336,000 in excessive state

expenditures, failing to report upon receipt $1.4 million 
in

contributions deposited into a joint escrow account 
and to timely

report $3.1 million in draft account activity, and accepting 
a

$65,000 excessive in-kind contribution from a law firm 
in the form

of legal services provided to prepare an electoral college 
memo.



it appears that virtually all of the violations at issue in
this matter occurred over five years ago. Thus. assuming
26 U.S.C. 1 2462 applies* the
Commission would probably not be able to obtain a civil penalty if
it litigated the matter. With respect to the Committees, this was
a publicly funded campaign and the reporting violations alone
involve large amounts. In addition, other remaining 1968
presidential audit respondents have been willing to continue
negotiations and pay civil penalties despite the recent court
cases interpreting Section 2462. Given the foregoing, we
recommend that the Commission deny the CommitteesO latest request
for dismissal and approve the attached counterproposal in an
attempt to objein a conciliation agreement with a civil penalty.
Attachment 9. With respect to the law firm, this Office
recommends that the Commission take no further action and close
the file as to it.

Staff ssigned: Lisa Klein and Dawn Odrowski
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nTake no further action, Close the file and approve the
appropriate letters in the following matters:

1) KUR 2984
2) UR 3182
3) MM 3228
4) SUR 37S7
5) HUR 3973
6) NUR 4013



(J)

With regard to UTR 3492:

1) Accept the attached conciliation counteroffer.

2) Close the file.

3) Approve the appropriate letter.



(K)

G. With regard to MO$s 3562, 3449, 3089 and 2715:

1) Take no further action and close the file as to Fried,

Frank, Harris, Shriver & Jacobson.

2) Deny the Respondents' request for dismissal.

3) Approve the attached conciliation agreement for the
remaining Respondents



L)

4) Approve the appropriate letters.

~General counsel

Staff &ssigned

Staff members assigned to each of tho potentLally affected
matters prepared their respective case discussions the iPmSP
cases were coordinated by Jii Portnoyj Tracey LLgon drafted the

legal sectionw and Colleen Sealander combined the parts Into one
document.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) MURs 3562, 3449,

Dukakis for President Couittee, ) 3089, and 2715
Inc., and Leonard Aronson, )
an treasurers )

Dukakis/Bentsen Committee, Inc.,
and, )

Dukakis/Bentsen Committee, Inc. )
(Dukakis/Bentsen Committee )
General Election Legal and )
Accounting Compliance Fund), )
and Leonard Aronson, as treasurer)

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on May 16,

1995, do hereby certify that the Commission decided by a

vote of 5-0 to take the following actions with respect to

the above-captioned matters:

1. Take no further action and close the
file as to Fried, Frank, Harris,
Shriver a Jacobson.

2. Deny the Respondents' request for
dismissal.

(continued)



rederal glection Commission
Certifications IRS 3S62, 3449.

3089 AND 271S
May 16, 199S

3. Approve the conciliation agreement for
the remaining Respondents

Commissioners Aikens, Elliott* McDonald,

Thomas voted affirmatively for the decision.

Potter recused himself from these matters and

present during their consideration.

McGarry, and

Commissioner

was not

Attest:

S rearjorlf t mmnsonsS4rtary of the Comission

Page 2
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FEDERAL ELECTION COMMISSION
WASHIGTON. DC 2Z043

May 23, 1995

Daniel A. Taylor, Esq.
Hill & Barlow
One International Place
Boston, MA 02110-2607

Kenneth A. Gross, Esq.
Skadden, Arps, Slate, Meagher & Flom
1440 New York Avenue
Washington, D.C. 20005

RE: MURs 3562, 3449, 3089 and 2715
Dukakis for President Committee,

and Leonard Aronson, as
treasurer

Dukakis/Bentsen Committee, Inc.
(Dukakis/Bentsen General
Election Legal and Accounting
Compliance Fund) and Leonard
Aronson, as treasurer, and

Dukakis/Bentsen Committee, Inc.

Dear Messrs. Taylor and Gross:

On May 16,

1995, the Commission considered and rejected your request to

dismiss these matters. In a final effort to resolve these
matters at this stage of the proceedings, however, the
Commission approved the enclosed proposed agreement.



Kennoth A. Gcoss 1sq.
mUS 3562. 3449, 3089 and 2715
Page 2

The Commission remains hopeful that this matter can be

settled through a conciliation agreement. So that we may all

soon put these matters behind us, we ask that you respond to

this proposal within five days of your receipt of this letter.

If you have any further questions, please contact me at

(202) 219-3400.

Sincerely,

Dawn H. Odrowski
Attorney

Enclosure
Conciliation Agreement



FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463

May 23, 1995

William Josephson, Esq.
Fried, Frank, Harris,

Shriver & Jacobson
One New York Plaza
New York, NY 10004-1980

RE: NUR 3449
Fried, Frank, Harris,

Shriver & Jacobson

Dear Mr. Josephson:

On may 4, 1993, you were notified that the Federal Election
Commission found reason to believe that Fried, Frank, Harris,
Shriver & Jacobson ("Fried, Frank") violated 2 U.S.C.
55 441a(a)(l)(A) and 441b(a). The Commission notified you that
it revoted these reason to believe findings on January 25, 1994,
as a result of the D.C. Circuit's decision in FEC v. NRA
Political Victory Fund, 6 F.3d. 821 (D.C Cir. 9T9,
cert. dismissed for want of Jurisdiction, 115 S.Ct. 537 (1994).
On September 20, 1994 the Commission decided to offer to enter
into pre-probable cause negotiations with Fried, Frank.

After considering the circumstances of the matter, the
Commission determined on May 16, 1995, to take no further action
against Fried, Frank, Harris & Jacobson and closed the file as
it pertains to it. The file will be made public within 30 days
after this matter has been closed with respect to all other
respondents involved.

You are advised that the confidentiality provisions of
2 U.S.C. S 437g(a)(12)(A) still apply with respect to all
respondents still involved in this matter. The Commission will
notify you when the entire file has been closed.

If you have any questions, please contact me at (202)
219-3400.

Sincerely,

Dawn M. Odrowski
Attorney



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matters of )
)

Dukakis for President Committee, Inc. ) MURs 3562, 3449,
and Leonard Aronson, as treasurer; ) 3089 and 2715

Dukakis/Bentsen Committee, Inc.; )
Dukakis/Bentsen Committee, Inc. )

(Dukakis/Bentsen General Election )
Legal and Accounting Compliance )
Fund) and Leonard Aronson, )
as treasurer; )

GENERAL COUNSEL'S REPORT

I. BACKGROUND

On May 16, 1995, the Commission considered recommendations

¢N' for forty-five enforcement matters potentially affected by a

11O D.C. District Court decision applying 28 U.S.C. S 2462, the

0 general federal five year statute of limitations, to Commission

enforcement actions. See FEC v. NRSC, 877 F. Supp 15 (D.D.C.

1995). Among the cases the Commission considered were the four

above-referenced MURs, involving the presidential campaign

committees of Michael Dukakis for the 1988 primary and general

t ) elections ("Respondents").
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Before closing MUR 3449, we also recommend that the

Commission take no further action as to the outstanding 2 U.S.C.

S 441f reason to believe finding against the Dukakis Bentsen

Committee, Inc. (Dukakis/Bentsen General Election Legal and

Accounting Compliance Fund) ("GELAC"). The Section 441f finding

was based on similarities in handwriting and dates on a series

of sequential money order contributions drawn on the same
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banking institutions. Based on GELAC's response that the money

orders represented "converted" cash contributions made by the

individuals whose names appear on them, the Commission

subsequently found reason to believe that the GELAC violated

11 C.F.R. S 110.4(c) for accepting excessive cash contributions.

The Section 441f finding was left open pending investigation in

the event pre-probable cause conciliation failed. Since the

conciliation agreement includes admissions of violations of

11 C.F.R.S 110.4(c), it is appropriate to now take no further

action as 2 U.S.C. S 441f.

III. RECONNENDATIONS

1. Accept the combined conciliation agreement with the
Dukakis for President Committee, Inc. and Leonard
Aronson, as treasurer, Dukakis/Bentsen Committee, Inc.,
and Dukakis/Bentsen Committee, Inc. (Dukakis/Bentsen
General Election Legal and Accounting Compliance Fund)
and Leonard Aronson, as treasurer, in MURs 3562, 3449,
3089 and 2715.

2. Take no further action against the
Dukakis/Bentsen Committee, Inc. (Dukakis/Bentsen
General Election Legal and Accounting Compliance Fund)
and its treasurer in connection with the 2 U.S.C.
5 441f reason to believe finding in MUR 3449.

2. Close the files in MURs 3562, 3449, 3089 and 2715.

3. Approve the appropriate letter.

Date Ience M. Noble
General Counsel

Attachments
1. Conciliation Agreement
2 Respondents' 6/7/95 letter
3. Respondents' 6/14/95 letter

Staff assigned: Dawn M. Odrowski



BEFORE THE rDERAL ELECTION CONISSION

In the Matters of

Dukakis for President Committee,
Inc. and Leonard Aronson, as
treasurer;

Dukakis/Sentsen Committee, Inc.;
Dukakis/Bentsen Committee, Inc.

(Dukakis/Sentsen General
Election Legal and Accounting
Compliance Fund) and Leonard
Aronson, as treasurer

) MUll8 3562, 3449,) 3089 and 2715
)
)
)
)
)
)
)
)

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on June 27,

1995, do hereby certify that the Commission decided by a

vote of 6-0 to take the following actions with respect to

MURs 3562, 3449, 3089 and 2715:

1. Accept the combined conciliation agreement
with the Dukakis for President Committee,
Inc. and Leonard Aronson, as treasurer,
Dukakis/Bentsen Committee, Inc., and
Dukakis/Bentsen Committeet Inc. (Dukakis/
Bentsen General Election Legal and Accounting
Compliance Fund) and Leonard Aronson, as
treasurer, in NURs 3562, 3449, 3089 and 2715.

(continued)



Federal alection Comission
Certification: RURs 3562, 3449, 3089 and 2715
June 27, 1995

Page 2

2. Take no further action against the
Dukakis/Bentsen Committee, Inc.
(Dukakis/Bentsen General Election
Legal and Accounting Compliance Fund)
and its treasurer in connection with
the 2 U.S.C. S 441f reason to believe
finding in RUE 3449.

3. Close the files in MURs 3562, 3449,
3089 and 2715.

4. Approve the appropriate letter as
recommended in the General Counsel's
report dated June 22, 1995.

Commissioners Aikens, Elliott, McDonald, McGarry,

Potter, and Thomas voted affirmatively for the decision.

Attest:

Date' NorPtar e W. Emons
aecretary of the Commission



FEDERAL ELECTION COMMISSION

July 10, 1995

William Josephson, Esq.
Fried, Frank, Harris,

Shriver & Jacobson
One New York Plaza
New York, NY 10004-1980

RE: MUR 3449
Fried, Frank, Harris,

Shriver & Jacobson

Dear Mr. Josephson:

This is to advise you that this matter is now closed. The
confidentiality provisions at 2 U.S.C. s 437g(a)(12) no longer
apply and this matter is now public. In addition, although the
complete file must be placed on the public record within 30 days,
this could occur at any time following certification of the
Commission's vote. If you wish to submit any factual or legal
materials to appear on the public record, please do so as soon as
possible. While the file may be placed on the public record
before receiving your additional materials, any permissible
submissions will be added to the public record upon receipt.

If you have any questions, please contact me at
(202) 219-3400.

Sincerely,

Eric Brown
Paralegal Specialist



FEDERAL ELECTION COMMISSION
WAS.INGTON. D.C. 20463

July 10, 1995

Daniel A. Taylor, Esq.
Hill & Barlow
One International Place
Boston, A 02110-2607

Kenneth A. Gross, Esq.
Skadden, Arpa, Slate, Meagher & Flom
1440 New York Avenue
Washington, D.C. 20005

0E: HUMs 3562, 3449, 30S9 and 2715
Dukakis for President Committee,

(,I and Leonard Aronson, as
treasurer

,N Dukakis/Bentsen Committee, Inc.
(Dukakis/Bentsen General

0) Election Legal and Accounting
Compliance Fund) and Leonard
Aronson, as treasurer, and

NO Dukakis/le9ntsen Committee, Inc.

nDear Messrs. Taylor and Gross:

On June 27, 1995, the Federal Election Commission accepted
the signed conciliation agreement submitted on your clients'
behalf in settlement of violations of 2 U.S.C. Is 441a(b)(1)(A),

ul 441b(a), 434(b)(2), 434(b)(3)(A), 434(b)(4), 441a(f), provisions

of the Federal Election Campaign Act of 1971, as amended (0the
01 Act*); 11 C.F.R. 55 110.4(c) and 9003.3(a)(2), provisions of the

Code of Federal Regulations implementing the Act; and 26 U.S.C.

SS 9003(b) and 9035(a), provisions of Chapters 95 and 96 of

Title 26, U.S. Code. Accordingly, the files have been closed in

these matters. Please be advised that the civil penalty in this

agreement reflects the particular circumstances of these cases

which relate to the 1988 presidential election cycle.

The confidentiality provisions at 2 U.S.C. S 437g(a)(12) no

longer apply and these matters are now public. In addition,

although the complete files must be placed on the public record

within 30 days, this could occur at any time following
certification of the Commission's vote. If you wish to submit
any factual or legal materials to appear on the public record,
please do so as soon as possible. While the files may be placed

on the public record before receiving your additional materials,

Celeraing the Cammissimns 2Mk Annivrsar

YESTERDAY, TODAY ANDTl40tMOIN
DEDICATOED O KEEPUMG T'E PU InFoRm
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any permissible submissions will be added to the 
public record

upon receipt.

information derived in connection with any conciliation

attempt will not become public without the written 
consent of

the respondents and the Commission. see 2 U.s.C.
I 437g(a)(4)(9). The enclosed conciliation agreement, however,

will become a part of the public record.

inclosed you will find a copy of the fully executed

conciliation agreement for your files. Please note that the

civil penalty is due within 30 days of the conciliation

agreenentes effective date or within 5 days of your 
receipt of

the repayment refund owed as a result of Dukakis v. 
FIC.

No. 93-1219 (D.C. Cir. 1995), whichever occurs later. 
If you

have any questions, please contact me at (202) 219-3400.

Sincerely,

Dawn M. Odrowski
Attorney

Enclosure
Conciliation Agreement



BEFORE TEE FEDERAL ELECTION CONNISSION

In the Matters of )

Dukakis for President Committee, ) HURs 3562, 3449,

Inc., and Leonard Aronson, ) 3089 and 2715

as treasurer*
Dukakis/Bentsen Committee, Inc.,

and,
Dukakis/Bentsen Committee, Inc., )

(Dukakis/Bentsen Committee )
General Election Legal and )
Accounting Compliance Fund), )
and Leonard Aronson, as )
treasurer )

CONCILIATION AGREEMENT

Matters Under Review (KNURs') 3089t 3449, and 3562 were

initiated by the Federal Election Commission ("Commission'),

pursuant to information ascertained in the normal course of

carrying out its supervisory responsibilities. NUR 2715 was

initiated from complaints filed by Beau Boulter and 
Jann L.

Olsten, on behalf of the National Republican Senatorial

Committee.

In NUR 3562, the Commission found reason to believe

that the Dukakis for President Committee, Inc., and its

treasurer ("Primary Committee") violated 2 U.S.C.

SS 441a(b)(1)(A), 441b(a), 434(b)(2), 434(b)(3)(A), 441a(f),

and 26 U.S.C. S 9035(a).

In IUR 3449, the Commission found reason to believe

that the Dukakis/Bentsen Committee, Inc., and its treasurer

("GEC"), violated 2 U.S.C. SS 434(b)(4), 441a(f), 441b(a) and

26 U.S.C. S 9003(b). The Commission also found reason to

believe the Dukakis/Bentsen General Election Legal and

Accounting Compliance Fund and its treasurer ("GEC/GELAC"), 
a
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separate account of the GEC, violated 11 C.F.R. SS 110.4(c)

and 9003.3(a)(2).

In HUR 3089, the Commission found reason to believe that

the Primary Committee and its treasurer violated 11 C.F.R.

S 110.4(c).

Finally, in HUR 2715, the Commission found probable

cause to believe that the GEC violated 26 U.S.C. S 9003(b)(2).

NOW, THEREFORE, the Commission and the Primary

Committee, the GEC, the GEC/GELAC and their treasurer (solely

in his capacity as treasurer) (collectively, 'Respondents")

having participated in informal methods of conciliation prior

to a finding of probable cause to believe with respect to

HURs 3089, 3449 and 3562, and the Commission and the GEC,

having duly entered into conciliation pursuant to 2 U.S.C.

5 437g(a)(4)(A)(i) with respect to MUR 2715, do hereby agree

as follows:

I. The Commission has jurisdiction over the Respondents and

the subject matter of this proceeding, and with respect to NURs

3089, 3449 and 3562, this agreement has the effect of an agreement

entered pursuant to 2 U.S.C. 5 437g(a)(4)(A)(i). No other NURs

involving Respondents are currently pending or being processed.

Il. Respondents have had a reasonable opportunity to

demonstrate that no action should be taken in this matter.

III. Respondents enter voluntarily into this agreement with the

Commission.



IV. The pertinent facts in this matter are as follows:

1. The Dukakis for President Committee, Inc., is a political

committee within the meaning of 2 U.S.C. S 431(4) and was the

principal campaign committee of Michael Dukakis for the 1988

presidential primary elections.

2. The Dukakis/Bentsen Committee, Inc., was an authorized

campaign committee of Michael Dukakis and Lloyd Bentsen, the

Democratic Party nominees for President and Vice President in the

1988 general election, within the meaning of 26 U.S.C. 5 9002.

3. The Dukakis/Bentsen Committee, Inc. (Dukakis/Bentsen

Committee General Election Committee Legal and Accounting

Compliance Fund) is a separate account of the GEC, established

o pursuant to 11 C.F.R. 5 9003.3.

C0 4. Robert Farmer was the treasurer of the Primary Committee,

'the GEC and GEC(GELAC) at the time the events herein occurred.

Edward Pliner, succeeded Mr. Farmer as treasurer of each committee

but resigned this position on January 14, 1994. Leonard Aronson

is the current treasurer of the Primary Committee and (GEC)GELAC.

A. RU 3562

5. Pursuant to 2 U.S.C. SS 441a(b)(1)(A) and 441a(c) of the

Federal Election Campaign Act of 1971, as amended (the "Act") and

26 U.S.C. S 9035(a) of the Presidential Primary Matching Payment

Account Act ("Matching Payment Act"), no candidate for the office

of President of the United States, who is eligible under

26 U.S.C. S 9033 to receive payments from the Secretary of the

Treasury, may make expenditures in any one state aggregating in

excess of the greater of 16 cents multiplied by the voting age
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population of the state, or $200,000, as adjusted by changes in

the Consumer Price Index. Except for expenditures exempted under

11 c.r.R. S 106.2, expenditures incurred by a candidate's

authorized committee or committees for the purpose of influencing

the nomination of that candidate for the office of President with

respect to a particular state shall be allocated to that state.

11 C.F.R. 5 106.2(a)(1).

6. For the 1988 presidential primary elections, the

expenditure limitation for the State of Iowa was $775,217.60.

The Commission has determined that the Primary Committee exceeded

this limitation by $279,013.84.

'7. For the 1988 presidential primary elections, the

0 expenditure limitation for the State of New Hampshire was

CO $461,000. The Commission has determined that the Primary

Committee exceeded this limitation by $57,848.92.

8. Under the Act, the terms "contribution" and "expenditure"

are broadly defined to include any gift, subscription, purchase,

U") payment, distribution, loan, advance, or deposit of money or

0% anything of value made by any person for the purpose of

influencing any election for Federal office. 2 U.S.C.

5s 431(8)(A)(i) and 431(9)(A). "Anything of value" includes

in-kind contributions. 11 C.F.R. S5 100.7(a)(1)(iii)(A) and

100.8(a)(1)(iv)(A). A contribution also includes the payment by

any person of compensation for the personal services of another

person which are rendered to a political committee without charge

for any purpose. 2 U.S.C. 5 431(8)(A)(ii). However, legal and

accounting services rendered to or on behalf of an authorized



committee or a candidate are specifically excluded from the

definition of contribution if the person paying for such services

is the regular employer of the individual rendering such services

and if such services are solely for the purpose of ensuring

compliance with the Act or with the public financing provisions

(chapter 95 or 96 of Title 26). 2 U.S.C. S 431(8)(B)(ix). The

value of services provided without compensation by any individual

who volunteers on behalf of a candidate or political committee is

also excluded from the definition of contribution under 2 U.S.C.

5 431(8)(5)(i) and 11 C.F.R. 5 100.7(b)(3).

9. Pursuant to 2 U.S.C. 5 441b(a), it is prohibited for any

*10 candidate or political committee to knowingly accept or receive a

C contribution from any corporation or labor organization in

CO connection with a federal election.

'10. The American Federation of State, County and Municipal

Employees (*AFSCNV*) is a labor organization within the meaning of

2 U.S.C. I 441b.

11. During the 1988 presidential campaign, the PrimaryLI)

Olt Committee entered into an agreement with AFSCME for phone bank

services and related space in various states. The Commission

audit of the Primary Committee identified $24,806.43 in phone bank

and related space costs allocable to Iowa and $25,004.84 in such

costs allocable to New Hampshire.

12. The Primary Committee paid AFSCME $9,244.55 for phone bank

services and related space allocable to Iowa and $7,152.50 for

phone bank services and related space allocable to New Hampshire.

13. The Primary Committee accepted prohibited in-kind
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contributions from AFSCHK for phone bank services and related

space in Iowa and New Hampshire in the amounts of $15,561.8 and

$17,852.34. respectively. The Primary Committee contends it

Justifiably relied upon AFSCNE5s billings statements in paying the

phone bank-related expenses and in allocating then to the

respective states in which they were conducted.

14. Pursuant to 2 U.S.C. 5 434(b)(2), each report filed by a

political committee must disclose the amount of cash on hand at

the beginning of the reporting period, and for the reporting

Ur) period and the calendar year, the total amount of all receipts and

4 Ithe total amount of contributions received from persons other than

NO political committees. Pursuant to 2 U.S.C. 5 434(b)(3)(A), each

0O report must also disclose the identification of each person who

00
makes a contribution to the committee during the reporting period

whose contributions have an aggregate amount or value in excess of

$200 within the calendar year, together with the date and amount

of any such contribution.

If 15. No person shall make contributions to any candidate and

0his or her authorized committees with respect to any election for

Federal office which exceed $1,000 in the aggregate. 2 U.S.C.

S 441a(a)(1)(A). Similarly, no candidate or political committee

shall knowingly accept any contribution in violation of the

provisions of Section 441a. 2 U.S.C. s 441a(f). The term

"person" includes a partnership. 2 U.S.C. S 431(11).

16. Pursuant to 11 C.F.R. 5 103.3(b), the treasurer of a

political committee shall ascertain whether a contribution, when

aggregated with other contributions from the same contributor,
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exceeds the contribution limits of 2 U.s.C. S 441a(a).

Contributions which on their face and contributions which, when

aggregated with other contributions from the same contributor,

exceed the contribution limits, may either be deposited into a

campaign depository or returned to the contributor. If an

excessive contribution is deposited, the treasurer may request

that the contribution be redesignated or reattributed by the

contributor in accordance with 11 C.F.R. SS 110.1(b) or 110.1(k),

as appropriate.

17. Pursuant to 11 C.F.R. 5 9003.3, in the case of

presidential elections, a major party candidate for president may

1accept contributions to a legal and accounting compliance fund if

o such contributions are received and disbursed in accordance with

CO 11 C.F.R. 5 9003.3. Contributions made after the beginning of the

expenditure report period which are designated for the primary

election, and contributions that exceed a contributor's limit for

the primary election, may be deposited into the compliance fund if

a candidate receives a contributor's redesignation or a

0O. reattribution in accordance with 11 C.F.R. S 110.1.

18. A contribution shall be considered redesignated to another

election if: (1) the treasurer requests that the contributor

provide a written redesignation of the contribution and informs

the contributor that the contributor may request a refund as an

alternative to providing a written redesignation, and (2) the

contributor provides a signed, written redesignation to the

treasurer within sixty days from the date of the treasurer's

receipt of the contribution. 11 C.F.R. 5 l10.1(b)(5)(ii).



19. A contribution shall be considered roattributed to another

contributor ift (1) the treasurer asks the contributor whether the

contribution is intended to be a joint contribution by more than

one person, and informs the contributor that he or she may request

a refund of the excessive portion of the contribution if it is not

intended to be a joint contribution, and (2) within sixty days of

the treasurer's receipt of the contribution, the contributor

provides the treasurer with a signed, written reattribution

indicating the amount to be attributed to each if other than equal

attribution is intended. 11 C.F.R. S 110.1(k)(3)(ii).

20. The Primary Committee opened a checking account, known as

the "Joint Escrow Account," on June 10, 1988. The Primary

Committee deposited contributions received thereafter, payable to

Dukakis for President and payees other than the General Election

Legal and Accounting Compliance Fund (OGELAC"), into the joint

escrow account. A total of $1,447,570.42 was deposited into that

account between June 10 and December 30, 1988. Once contributions

were so deposited, the Primary Committee sent a form to

contributors requesting then to redesignate their contributions to

the GELAC or request a refund.

21. None of the contributions deposited into the joint escrow

account was reported by the Primary Committee when received.

Contributions subsequently transferred to the GELAC were reported

in GELACts disclosure reports only after the transfer.

Contributions refunded, and contributions which had not been

refunded or transferred to GELAC as of Nay 1989, were not reported

until 1990. Additionally, certain contributions initially



deposited into the joint escrow account were never reported in the

Primary Committee's disclosure reports.

22. Additionally, the audit review of Joint escrow account

contributions attributable to the primary election revealed that

the Primary Committee accepted a total of 259 excessive

contributions, or portions thereof, totaling $111,924. Of these,

143 contributions or portions thereof, totaling $56,129.53, were

reattributed or redesignated to GELAC in an untimely manner, and

116 contributions or portions thereof, totaling $55,795, were

refunded in an untimely manner.
Co

5. RUR 3449

23-25. Paragraphs 8, 9 and 15 are repeated as Paragraphs

0 23, 24 and 25, respectively, as though fully set forth herein.

CO 26. Under the Presidential Election Campaign Fund Act ("Fund

%40 Act'), to be eligible to receive public funding, candidates for

rPresident and Vice President must certify that neither they nor

their authorized committees will accept contributions to defray

0
qualified campaign expenditures. 26 U.S.C. 5 9003(b)(2).

27. A contribution by a partnership shall be attributed to the

partnership and to each partner either in direct proportion to his

or her share of the partnership or by agreement of the partners

under certain conditions. 11 C.F.R. S 110.1(e). A contribution

by a partnership shall not exceed the contribution limitations of

the Act and accompanying regulations. Id. No portion of such

contribution may be made from the profits of a corporation that is

a partner. Id.

28. The Act provides, in pertinent part, that an "election"



means a general, special, primary or run-off election. 2 U.s.C.

I 431(l)(A). Commission regulations further provide, in pertinent

part, that "election" means "the process by which individuals,

whether opposed or unopposed, seek nomination for election, or

election, to Federal Office." 11 C.F.R. S 100.2(a).

29. The electoral college is an integral part of the general

presidential election. Electoral college votes are acquired based

on the results of the popular vote and candidates must prevail in

the electoral college to become President and Vice President. See

U.S. Const. art. II, 51 and amend. XII. Respondents contend that

r" the procedures relating to the electoral college are not governed

S0 by the Act.

o 30. Commission regulations permit a major party candidate for

CO president to accept private contributions to a legal and

nD accounting compliance fund in addition to any public financing

received. 11 C.F.R. S 9003.3(a)(1)(i). The use of compliance

funds, however, is strictly regulated. Pursuant to 11 C.F.R.

In S 9003.3(a)(2)(i), compliance fund contributions shall be used

0 only: to defray legal and accounting costs provided solely to

ensure compliance with the Act and Title 26; to defray overhead

costs related to ensuring compliance; to defray any civil and

criminal penalties imposed under the Act; to make repayments to

the Presidential Election Campaign Fund; to defray the cost of

soliciting contributions to the compliance fund; and to make a

loan to an account established pursuant to 11 C.F.R. S 9003.4 to

defray qualified campaign expenses incurred prior to the

expenditure report period or prior to receipt of federal funds



provided loans are restored to the compliance funds. Compliance

funds can also be used to reimburse a federal fund account in an

amount equal to 10% of the payroll and overhead expenditures of a

candidate's national campaign headquarters and state offices, and

in an amount equal to 70% of the costs associated with computer

services. 11 C.F.R. 5 9003.3(a)(ii). Any excess compliance funds

may be used for any purpose permitted under 2 U.S.C. S 439a and

11 C.F.R. 5 113, et Meq., only after payment of all general

election-related expenses. See 11 C.F.R. 5 9003.3(a)(iv).

31. Fried, Frank, Harris, Shriver & Jacobson, a New York law

firm, is a partnership that includes professional corporations

("the firm").

32. In September 1988, the firm and the GEC formally agreed

that the firm would update a 1980 legal memorandum ("memo") it had

written concerning the electoral college. The firm billed the GEC

$17,942.41 for out-of-pocket disbursements it made in connection

with its preparation of the memo ("memo expenses"). The firm also

incurred $76,905.50 in professional service fees preparing the

memo for which it did not bill the GEC. Firm employees who worked

on the memo received their ordinary compensation while doing so.

33. The GEC paid for the memo expenses in June 1989. It made

no payments for the legal services. In January 1991, the GELAC

"reimbursed" the GEC for the memo expenses.

34. The memo included comprehensive summaries of state laws

that addressed procedures governing the selection of electors and

procedures governing their post-selection electoral college

duties. The purpose of the memo and the legal services rendered



to prepare it, was to provide guidance to the GEC to ensure that

"mishaps in the electoral college process" would not defeat the

Dukakis/Bentsen ticket. The memo did not address compliance with

the Act, Fund Act, or Hatching Payment Act.

35. The GIC accepted excessive and prohibited in-kind

contributions in the form of legal services rendered without

charge to prepare the memo. Respondents contend that the legal

services rendered do not constitute a contribution under the Act

or Commission regulations.

36. GELAC funds were improperly used to pay for the memo

expenses since they were unrelated to compliance with the Act,

Fund Act, or Matching Payment Act. Respondents contend GELAC

o funds were properly used.

37. The Act requires each report filed by a political

committee to disclose for the reporting period and the calendar

year, the total amount of all disbursements and all disbursements

made for specific categories, including operating expenditures.0

2 U.S.C. S 434(b)(4). Moreover, each report must disclose the

O. name and address of each person to whom a committee makes an

expenditure in an aggregate amount or value in excess of $200

within the calendar year to meet an operating expense, together

with the date, amount, and purpose of such expenditure.

2 U.S.C. 5 434(b)(5)(A). The principal campaign committee of a

Presidential candidate shall file a post-general election report

no later than the 30th day after a general election which shall be

complete as of the 20th day after such election. 2 U.S.C.

5S 434(a)(3)(A)(i) and 434(a)(2)(A)(ii). A year-end report shall
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be filed no later than January 31 of the following 
calendar year.

2 U.S.C. 15 434(a)(3)(A)(i).

38. During the 1988 election cycle, the GEC maintained a 
draft

account used primarily by state campaign offices to 
pay office

expenses. An audit review of this account revealed that drafts

totaling $3,153,346.34 which cleared the account during 
November

and December, 1988, were not included in the Coamittee's

disclosure reports for the relevant period. The Committee filed

an amended report disclosing all of the previously 
unreported

draft activity as operating expenditures on April 5, 
1989.

C. UlRs 3449 and 3089

39. Pursuant to 2 U.S.C. S 441g, it is unlawful for any

person to make contributions of currency which exceed 
$100 in the

aggregate, with respect to any campaign for Federal 
office.

Commission regulations require a candidate or committee 
receiving

cash contributions in excess of $100 to promptly return 
the amount

over $100 to the contributor. 11 C.F.R. 5 110.4(c).

40. in connection with a June, 1988, GELAC fundraiser in

Queens, New York, the GEC(GELAC) received approximately 
15 cash

contributions in sums between $200 and $500 which had 
been

converted into sequentially-numbered money orders. 
The GEC(GELAC)

failed to return the amounts in excess of $100 to each

contributor.

41. In connection with a January 9, 1988 fundraiser in San

Juan Puerto Rico and an April, 1988, fundraiser in Rochester, 
New

York, the Primary Committee received eight cash contributions 
of

$1,000 each which had been converted into sequentially-numbered
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money crders, and a $300 cash contribution, half of which had been

converted into money order form. The Primary Committee failed to

return the amounts exceeding $100 to each contributor.

D. RUR 2715

42. The Senator Lloyd Bentsen Election Committee (the "Senate

Committee*) is a political committee within the meaning of

2 U.S.C. 5 431(4) and was the principal campaign committee of

Senator Lloyd Bentsen for his 1988 election campaign for the

United States Senate.

43-44. Paragraphs 8 and 26 are repeated as Paragraphs 43

and 44 as though fully set forth herein.

45. Expenditures by publicly financed Presidential candidates

which further the election of other candidates for any public

office shall be allocated in accordance with 11 C.F.R.

5 106.1(a), and such expenditures will be considered qualified

campaign expenses only to the extent that they specifically

further the election of the Presidential/Vice Presidential

candidates. See 11 C.F.R. 5 9002.11(b)(3); 26 U.S.C. S 9002(11).

46. Pursuant to 11 C.F.R. 5 106.1(a), expenditures made on

behalf of two or more Federal candidates, shall be attributed to

each candidate in proportion to, and shall be reported to reflect,

the benefit reasonably expected to be derived.

47. Payments by a candidate (or by the candidate's authorized

committee) for campaign materials that include information on or

reference to any other candidate for Federal office, and which are

used in connection with volunteer activities (including handbills

and brochures), are not a contribution to the candidate so



referred to. so long as the communication is not disseminated by

direct mail or similar types of general public communication or

political advertising. 2 U.S.C. S 431(8)(5)(XI). See 11 C.r.R.

15 100.7(b)(16) and 100.8(b)(17).

48. During the 1988 election, the Senate Committee produced

and distributed a July 121 1988, mailgram which, inter alia,

advised recipients that Senator Bentsen had accepted Governor

Dukakis' request to run as the Democratic vice-presidential

nominee and that he would also continue to run for re-election to

the U.S. Senate. The mailgram expressed Senator Bentsen's belief

that the Democratic ticket would prevail in November and that his

Nnomination was of great importance to Texas and its future.

o It also sought the recipients' continued advice and support.

cO 49. The mailgram was dated the day of Governor Dukakis'

announcement that Senator Bentsen would be his running mate. It

was sent to 2,076 individuals, including all 254 of the Senate

Committee county coordinators, members of two Republican and

LO Independent committees who had endorsed Bentsen's Senate

01% re-election bid, and selected contributors who had given more than

$1,000 to the Senate Committee.

50. The Senate Committee paid Western Union Electronic Mail,

Inc., $9,964.80 to produce and distribute the mailgram.

Given the use of a commercial vendor to produce and disseminate

the mailgram, it does not qualify for the *coattail exception" of

2 U.S.C. S 431(8)(B)(xi). Accordingly, the GEC accepted an

in-kind contribution in the form of the mailgram. The GEC

contends that the mailgram did not constitute an in-kind



contribution to it.

v. 1. For the sole purpose of settling RUR 3562, the Primary

Committee concedes that:

a. the Primary Committee exceeded the primary campaign

expenditure limitations for the states of Iowa and New Hampshire

by a total of $279,013.84 and $57,848.92, respectively, in

violation of 2 U.S.C. S 441a(b)(1)(A) and 26 U.S.C. S 9035(a).

b. the Primary Committee accepted a prohibited in-kind

contribution, totaling $33,414, from AFSCHE in the form of phone

bank services and related office space in Iowa and New Hampshire,

in violation of 2 U.S.C. I 441b(a).

c. the Primary Committee failed to report

contributions deposited into the joint escrow account, and to

identify contributors making such contributions, when those

contributions were received, in violation of 2 U.S.C. 55 434(b)(2)

and 434(b)(3)(A).

d. the Primary Comittee accepted excessive

contributions totaling $111,924, in violation of 2 U.S.C.

S 441a(f).

2. The GEC(GELAC) and the Primary Committee received

24 cash contributions in excess of $100 and failed to return the

amounts over $100 to the contributors in violation of 11 C.F.R.

5 110.4(c).

3. The GKC(GELAC) improperly used compliance funds to pay

for expenses related to the electoral college memo, in violation

of 11 C.F.R. S 9003.3(a)(2).

4. The GEC accepted an excessive in-kind contribution from



a law firm in the form of legal services provided to prepare a

emon regarding the electoral college, in violation of 2 U.S.C.

S 441a(f) and 26 U.S.C. 9003(b). Additionally, because the law

firm is a partnership which includes professional corporations,

the GEC accepted prohibited contributions from that portion of

the services attributable to the firm's corporate partners, in

violation of 2 U.S.C. 5 441b.

5. The GEC failed to timely disclose approximately

$3.1 million in operating expenditures in violation of 2 U.S.C.

5 434(b)(4).

6. The GEC accepted an in-kind contribution in the form of

NO a mailgram from the Senator Lloyd Bentsen Election Committee in

oD violation of 2 U.S.C. 5 441a(f) and 26 U.S.C. S 9003(b)(2).

oO VI. 1. Respondents will pay a civil penalty to the Federal

Election Commission in the amount of fifteen thousand dollars

($15,000), pursuant to 2 U.S.C. S 437g(a)(5)(A).

2. Respondent Dukakis for President Committee, Inc.

and Michael S. Dukakis hereby waive any and all claims they

might have for attorney's fees in Dukakis v. FEC, No. 93-1219

(D.C. Cir. 1995).

VII. The Commission, on request of anyone filing a complaint

under 2 U.S.C. 5 437(a)(1) concerning the matters at issue herein

or on its own motion, may review compliance with this agreement.

If the Commission believes that this agreement or any requirement

thereof has been violated, it may institute a civil action for

relief in the United States District Court for the District of

Columbia.

L~~y~'



VIII. This agreement shall become effective as of the date that

all parties hereto have executed same and the Commission has

approved the entire agreement.

IX. Respondents shall have no more than 30 days from the date

this agreement becomes effective or five days from receipt of the

the repayment refund due the Primary Committee and Michael Dukakis

as a result of Dukakis v. FEC, supra, whichever last occurs, to

comply with and implement the requirements contained in this

agreement and to so notify the Commission.

X. This Conciliation Agreement constitutes the entire

agreement between the parties on the matters raised herein, and no

other statement, promise, or agreement, either written or oral,

o made by either party or by agents of either party, that is not

co contained in this written agreement shall be enforceable. The

C parties also agree that this Agreement concludes and settles these

matters as to Respondents, all former treasurers and other

officers, directors, employees and agents of the Committees and

Michael S. Dukakis.

O. FOR THE COMMISSION: /

Wrence M. Nobe Date
General Counsel
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